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SHOEMAKER  et  al.  T.  CITY  OF  CINCIN- 
NATI et  al. 
(Snpreme  Conrt  of  Ohio.    Jane  23,  1903.)' 

MUKICIPAL  IMPEOVBMBNT8  —  ASSESSMENT  — 
COLLECTION— INJUNCTION— CONSTITDTIONAL 
LAW— FRONT  FOOT  ASSESSMENT- RES  JUDI- 
CATA. 

1.  An  owner  of  land  which  has  been  assessed 
for  the  improvement  of  a  street  is  not  entitled 
to  an  injunction  restraining  the  collection  of 
sa?h  assessment,  where  a  statute  in  all  mate- 
rial respects  the  same  as  the  one  under  which 
the  improvement  was  made  and  the  assessment 
levied,  and  the  bonds  of  the  municipality  to  pay 
the  cost  issued,  had  theretofore  been  adjudged 
valid  by  the  highest  court  of  the  state,  simply 
because  similar  legislation  was  held  by  the  same 
conrt  long  afterwards  to  be  in  violation  of  the 
Constitution. 

2.  An  assessment  for  street  improvements, 
otherwise  lawful,  is  not  rendered  invalid  be- 
cause assessed  in  terms  by  the  abutting  foot, 
where  it  appears  that  the  amount  of  the  as- 
Bessment  did  not  exceed  the  special  benefit  to 
the  land.  Schroder  t.  Overman,  55  N.  B.  158, 
81  Ohio  St.  1,  47  L.  R.  A.  156;  Walsh  v.  Bar- 
ron, 55  N.  E.  164,  61  Ohio  St  15,  76  Am.  St. 
Rep.  354;  Same  v.  Sims,  62  N.  B.  120,  66  Ohio 
St.  211. 

(Syllabos  by  the  Court) 

Error  to  Circuit  Court,  Hamilton  County. 

Action  by  one  Shoemaker  and  others 
against  the  city  of  Cincinnati  and  another. 
From  a  Judgment  for  defendants  in  the  cir- 
cuit court,  plaintiffs  bring  error.    Affirmed. 

The  action  below  was  begun  July  16,  1901, 
in  the  court  of  insolvency  of  Hamilton  coun- 
ty, by  the  plaintiffs  in  error  against  the  city 
and  the  auditor,  to  enjoin  the  collection  of 
an  assessment  for  the  improvement  of  Mer- 
cer street  which  had  been  levied  on  a  lot 
owned  by  them  on  the  comer  of  Vine  and 
Mercer  streets.  It  was  shown  by  the  pe- 
tition that  the  ordinance  providing  for  the 
Improvement  was  passed  by  the  board  of 
legislation  of  the  city  February  8,  1897,  and 
the  ordinance  providing  for  the  payment  of 
the  costs,  the  issuing  of  the  bonds,  and  the 
levying  of  the  assessments,  being  "levied 
and  assessed  on  each  abutting  foot  of  the 
several  lots  of  land  bounding  and  abutting 
on  Mercer  street  from  Vine  street  to  Walnut 
street,"  was  passed  by  the  board  of  admin- 


T  2.  See    Municipal    Corporattona,    vol. 
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istratlon  October  12,  1897.  The  plaintiff  had 
paid  the  installments  for '  the  years  1898, 
1899,  and  1900,  and  it  was  to  restrain  the 
collection  of  the  balance  tliat  suit  was 
brought. 

The  answer  of  the  city  contained  the 
follovrtng  averment,  viz.:  "Further  answer- 
ing, the  defendant  says  that  the  said  assess- 
ment levied  as  described  in  the  petition  is 
in  proportion  to  the  special  benefits  con- 
ferred by  the  improvement  of  Mercer  street 
on  said  property  of  the  plaintiffs  and  each 
abutting  foot  thereof  upon  whicb  said  as- 
sessments were  levied;  tliat  said  assess- 
ments levied  upon  said  property  and  each 
abutting  foot  thereof  are  not  In  excess  of 
the  special  benefits  conferred  upon  said 
property  and  each  abutting  foot  thereof;  that 
said  special  benefits  do  in  fact,  as  to  said 
property,  and  each  abutting  foot  thereof,  fully 
equal  the  assessments  levied  thereon,  and  as 
to  each  parcel  of  land  and  each  abutting  foot 
thereof  upon  which  the  assessments  for  said 
Mercer  street  were  levied,  the  assessments 
are  in  proportion  to  the  special  benefits  con- 
ferred thereon  by  said  improvement  of  said 
street" 

In  the  insolvency  court  a  demurrer  to  this 
answer  was  sustained,  and  Judgment  award- 
ed plaintiffs.  On  error  the  circuit  court  re- 
versed this  Judgment  and  remanded  the 
cause.  The  plaintiffs  ask  the  reversal  of 
the  last  judgment,  and  affirmance  of  that  of 
the  court  of  insolvency. 

Charles  B.  Wllby  and  Charles  B.  Tenney, 
for  plaintiffs  in  error.  Charles  J.  Hunt  and 
Albert  H.  Morrill,  tor  defendants  In  error. 

SPBAR,  J.  (after  stating  the  facts). 
Plaintiffs'  action  was  based  upon  section 
5848,  Rev.  St  1892,  which  confers  Jurisdic- 
tion to  enjoin  the  illegal  levy  or  collection  of 
taxes  and  assessments,  and  the  grounds  on 
which  this  assessment  is  claimed  to  be  il- 
legal are  two:  One,  that  the  statute  under 
which  the  assessment  was  made,  being  sec- 
tion 2264b,  Bates'  Ann.  St,  ia  unconstitution- 
al, in  that  it  deals  with  a  subject  of  a  gen- 
eral nature  and  has  not  a  uniform  operation 
throughout  the  state;  in  other  words,  that  it 
applies  only  to  ClnclnnatL    The  other,  that 
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the  metbod  of  assessment,  being  by  the 
abutting  foot,  instead  of  according  to  benefits, 
renders  the  assessment  void;  but  no  claim 
is  made  that  there  is  any  want  of  notice  of 
intention  to  Improve,  nor  any  Irregularity  In 
the  passage  of  the  resolutions  or  ordinances 
providing  for  the  improvement. 

We  think  neither  proposition  can  be  main- 
talned.  It  is  true  that  the  section  referred 
to  is  obnoxiona  to  the  late  rulings  of  this 
court  condemnatory  of  special  legislation, 
bat  that  conclusion  by  no  means  concludes 
the  Inquiry.  The  section,  or  the  act  of  which 
it  Is  a  part,  repeals  former  laws  upon  the 
subject;  and,  if  the  act  in  the  particular 
complained  of  be  unconstitutional,  the  re- 
pealing clause,  by  a  well-understood  rule, 
would  also  fall  with  It  It  cannot  be  Im- 
portant to  pursue  this  inquiry  In  detail,  and 
thus  settle  upon  the  next  preceding  act 
which  would  meet  the  present  view  as  to 
uniform  operation.  It  is  enough  to  say  that 
the  original  Municipal  Code,  in  its  provision 
for  special  assessments  (66  Ohio  Laws,  pp. 
245-247),  provides  generally  for  street  Im- 
provements "by  any  dty  or  Incorporated  vil- 
lage"; and,  while  the  specific  steps  there  pro- 
vided are  not  precisely  the  same  as  those  en- 
joined by  the  later  acts  Including  the  act 
In  question,  yet  the  substance  is  the  same. 
The  later  ones  equally  protect  the  rights  of 
the  landowner;  and  in  this  Inquiry  we  are 
to  be  controlled  by  substantial  considerations, 
and  not  by  mere  technicalities.  Sections 
2289,  2327,  Rev.  St  1802. 

But  another  consideration  snflaclently  ans- 
wers the  proposition.  This  Improvement  was 
made  in  the  year  1897.  Prior  to  that  date 
legislation  In  its  essential  features  Identical 
with  that  which  Is  here  assailed  had  been 
distinctly  sustained  by  the  courts  upon  a 
full  consideration  of  the  precise  objection 
which  Is  here  urged.  The  case  of  Scheer  v. 
Chiclnnatl,  15  Wkly.  Law  Bui.  66,  brought 
to  enjoin  a  street  assessment,  decided  by 
the  superior  court  of  Cincinnati  In  1885,  In- 
volved an  inquiry  into  the  validity  of  the 
act  of  April  25,  1885  (82  Ohio  Laws,  p.  156), 
which  was  supplementary  to  section  2293, 
Rev.  St  1892.  The  act  authorized  the  Im- 
provement by  paving  with  granite  blocks, 
etc.,  streets  in  cities  of  the  first  grade,  first 
class,  and  the  holding  was  (opinion  by  Har- 
mon, X)  that  it  was  not  Invalid  by  reason 
of  section  1,  art  13,  or  of  section  26,  art  2, 
of  the  Constitution;  and  the  assessment 
was  sustained.  That  case  was  prosecuted 
by  plaintlft  to  this  court,  and  the  judgment 
of  the  superior  court  affirmed  January  19, 
1886.  This  holding  was  cited  approvingly, 
and  the  principle  Involved  affirmed,  in  State 
V.  Hudson,  44  Ohio  9t  137,  5  N.  E.  226, 
and  repeatedly  reaffirmed  by  decisions  of 
this  court,  and  remained  the  law  of  the  state 
until  the  decisions  Involving  the  government 
of  the  cities  of  Toledo  and  Cleveland,  an- 
nounced June  26,  1902.  State  v.  Jones,  66 
Ohio  St  453,  64  N.  E.  424;  State  ex  rel.  v. 


Beacom,  66  Ohio  St  491,  64  N.  E.  427.  So 
that  the  inquiry  comes  finally  to  this:  Is 
the  owner  of  property  which  has  been  as- 
sessed for  the  improvement  of  a  street  en- 
titled to  an  Injunction  restraining  the  col- 
lection of  such  assessment,  where  a  statute 
in  all  material  respects  the  same  as  the  stat- 
ute under  which  the  improvement  was  made 
and  the  assessment  levied,  and  the  bonds  of 
the  municipality  to  pay  the  cost  Issued,  had 
been  theretofore  adjudged  valid  by  the  high- 
est court  of  the  state,  simply  because  similar 
legislation  was  held  by  the  same  court  long 
afterwards  to  be  in  violation  of  the  consti- 
tution? We  answer  the  question  unhesi- 
tatingly In  the  negative. 

It  is  a  principle  of  universal  application 
that  a  cause  of  action  once  finally  determined 
between  parties  by  a  competent  tribunal  can- 
not afterwards  be  litigated  between  the  par- 
ties or  their  privies  by  a  new  proceeding.  It 
is  the  principle  of  res  judicata.  It  rests  not 
only  on  the  private  rights  of  the  parties,  but  is 
a  principle  of  public  policy,  having  been  char- 
acterized as  a  "fundamental  concept  in  the 
organization  of  civil  society."  Jeter  r.  Hew- 
itt, 22  How.  352,  16  L.  Ed.  345.  It  is  equally 
well  settled  as  a  general  proposition,  admit- 
ting, however,  of  exceptions,  that  courts  will 
adhere  to  and  follow  decisions  of  the  highest 
court  of  the  jurisdiction,  where  the  same 
points  come  again  in  litigation;  and  the  rule 
is  of  universal  application  where  the  law  has 
become  settled  as  a  rule  of  property  by"  rea- 
son of  such  earlier  decisions,  and  tights  have 
become  vested  on  the  faith  of  them.  This  Is 
the  doctrine  of  stare  decisis.  The  broad 
principle  lying  at  the  base  of  both  of  these 
rules  is  embraced  in  the  translation  of  the 
term  res  judicata,  viz.:  "That  the  matter  has 
been  decided."  So  that,  if  a  matter  or  point 
in  issue  has  been  decided  in  such  a  way  as 
to  bind  the  parties  to  the  new  action,  whether 
they  were  parties  to  the  former  suit  or  not 
and  whether,  where  the  validity  of  a  statute  is 
involved,  the  precise  statute  was  In  question 
or  not,  the  former  decision  will  control.  Such 
Is  the  case  we  have.  The  city's  bonds  have 
been  issued  to  pay  for  the  Improvement,  and 
such  as  have  not  been  paid  are  held  by  inno- 
cent investors,  and  thus  property  rights  and 
liabilities  have  grown  up  and  become  fixed 
beyond  change  on  the  faith  of  the  decisions 
of  this  court  upon  the  precise  question  which 
is  involved  in  this  inquiry;  and  the  decisions 
do,  for  the  reasons  stated,  bind  all  persons 
affected  by  the  street  improvement  thus  made. 
It  would  be  glaring  injustice  to  the  city  and 
Its  general  taxpayers  to  now  hold  that  the 
acts  of  public  agencies  which  carried  on  gov- 
ernmental functions  by  the  authority  and  ui>- 
on  the  faith  of  those  decisions  were  invalid, 
even  though,  were  the  question  presented  in 
a  way  to  affect  only  new  conditions,  a  con- 
trary holding  would  be  imperative. 

The  underlying  principle  presented  Is  not 
dissimilar  from  that  Involved  in  City  of  Cin- 
cinnati T.  Taft  63  Ohio  St  141,  68  N.  E.  63. 
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There  -was  present  In  that  case  a  question 
as  to  the  constitutionality  of  an  act  supple- 
mentary to  that  which  authorized  the  issue 
ot  bonds  for  the  construction  of  the  Oincin- 
nati  Southern  Railway.  This  act,  if  it  were 
new  legislation,  would  be  now  condemned  as 
unconstitutional;  but,  It  having  been  sus- 
tained by  the  decision  in  Walker  t.  Cincinnati, 
21  Ohio  St  14,  8  Am.  Rep.  24,  the  court  held 
in  the  Taft  Case,  without  regard  to  the  con- 
stltntlonai  question,  that  "an  act  of  the  Gen- 
eral Assembly  to  authorize  a  munidpaUty  to 
Issue  bonds  for  the  construction  of  a  public 
improvement  having  been  adjudged  by  this 
court  to  be  constitutlonaUy  valid,  and  the 
bonds  having  been  thereafter  sold  and  the  im- 
provement made,  the  court  will  follow  the 
former  decision  as  to  the  validity  of  supple- 
mentary acts  relating  to  the  renewal  or  ex- 
tension of  such  t)onds."  It  would  appear  that 
this  branch  of  the  present  case  might  be  dis- 
posed of  on  the  authority  of  that  case. 

Nor  is  the  assessment  invalid  because  made 
In  terms  by  the  abutting  foot,  instead  of  In 
terms  according  to  benefits;  the  record  show- 
ing that  the  assessment  did  not  exceed  the 
special  benefit  to  the  land.  Schroder  v.  Over- 
man, 61  Ohio  St.  1.  56  N.  E.  158,  47  L.  R.  A. 
15G;  Walsh  v.  Barron,  61  Ohio  St.  15,  55  N. 
E.  164,  76  Am.  St  Rep.  354;  Walsh  t.  Sims, 
es  Ohio  St  211,  62  N.  E.  120. 

Judgment  afilrmed. 

BURKET,  a  J.,  and  DAVIS,  SHAUCK, 
PRICE,  and  CREW,  JJ.,  concur. 


(68  OUo  St.  543) 

CONE  et  al.  v.  BRIGHT, 
(Supreme  Coart  of  Ohio.    June  16,  1903.) 

TEIAL  BY  JURY— WRITTEN  INSTRUCTIONS- 
TAKING  TO  JURY  ROOM— RKFUSAb 
CAUSE  FOR  ERROR. 

1.  On  the  trial  of  a  cause  to  a  jury,  if  a 
party  thereto  presents  written  instrnctions  to 
the  court  on  matters  of  law,  and  requests  the 
same  to  be  given  to  the  jory  before  ar^ment 
is  commenced,  as  provided  for  in  subdivision  5, 
t  5190,  Rev.  St  1892,  which  is  done,  and  such 
party,  at  the  close  of  the  general  charge,  asks 
the  court  to  permit  the  jury  to  take  the  written 
instructions,  so  given,  in  their  retirement,  or 
send  the  same  to  the  jury  during  its  delibera- 
tions, as  provided  for  in  subdivision  7  of  said 
section,  a  refusal  by  the  court  to  grant  the  re- 

aoest  is  error,  for  which  a  judgment  against 
le  party  making  the  request  will  be  reversed. 
(Syllabus  by  the  Court) 

E>ror  to  Circuit  Court,  Hancock  County. 

Action  by  John  Bright  against  Frank  Cone 
and  W.  J.  O'DelL  Judgment  for  plaintiff, 
and  defendants  bring  error.  Judgment 
against  Cone  affirmed,  and  against  O'Dell 
reversed. 

The  defendant  In  error,  John  Bright, 
brought  bis  action  In  the  court  of  common 
pleas  to  recover  of  the  plalntUfs  in  error 
a  considerable  sum  of  money  which,  be 
alleges,  he  lost  to  them  during  the  month  of 
February,  1S99,  while  dealing  in  margins  at 


their  place  of  business  conducted  in  Findlay, 
Ohio.  He  alleges  that  the  dealings  with  the 
defendants  below  were,  in  their  nature, 
wagers  or  bets  on  the  prices  of  commodities 
for  sale  in  the  markets  at  Chicago  and  other 
cities,  and  therefore  in  violation  of  the  stat- 
utes of  this  state,  which  authorize  a  re- 
covery back  from  the  owner  of  money  lost 
on  such  wagers  or  bets.  The  plaintiffs  in 
error  denied  all  the  allegations  of  the  peti- 
tion made  against  them  respectively.  The 
case  was  tried  to  a  jury.  Numerous  excep- 
tions were  taken,  on  the  introduction  of 
plaintifTs  testimony,  by  O'Dell,  and  at  the 
close  of  the  testimony,  and  before  the  be- 
ginning of  arguments  of  counsel  to  the  Jury, 
the  defendants,  now  plaintiffs  In  error,  each 
requested  the  court  to  give  certain  written 
instructions  in  their  behalf  before  the  argu- 
ments commenced.  The  Instructions  pre- 
sented by  Cone  were  given  as  requested. 
Some  of  the  Instructions  asked  by  O'Dell 
were  given  before  argument,  and  others 
were  refused.  There  was  no  request  that 
the  general  charge  of  the  court  should  be 
reduced  to  writing,  and  It  was  not  a  written 
charge.  O'Dell  excepted  to  the  charge,  and 
thereupon  requested  the  court  to  send  the 
special  Instructions,  which  were  given  before 
argument,  to  the  Jury  room  during  theli 
deliberations.  This  was  objected  to  by  tht 
plaintiff,  on  the  ground  "that  the  charge  Is 
not  In  writing,  and  the  special  instructions 
should  not  be  sent  to  the  Jury  unless  a  writ- 
ten charge  be  sent  therewith."  The  court 
sustained  this  view  and  refused  to  send  the 
instructions  so  given  to  the  Jury,  to  which 
O'Dell  excepted.  Ck)ne  made  no  such  re- 
quest, and  took  no  exceptions  on  the  8ul>- 
Ject.  The  jury  found  against  both  Cone  and 
O'Dell,  and  assessed  the  recovery  at  $3,888.14. 
A  motion  for  new  trial  was  overruled  and 
judgment  was  entered  on  the  verdict  The 
circuit  court  affirmed  the  Judgment,  and  er 
tor  Is  prosecuted  here  to  reverse  the  Judg- 
ments of  both  courts. 

Harlan  F.  Burket,  Shay  &  Oogan,  and 
George  H.  Phelps,  for  plaintiffs  In  error. 
James  A.  Bope,  K.  V.  Bope,  and  E.  X.  Dunn, 
for  defendant  in  error. 

PER  CURIAM.  While  the  record  shows 
that  Frank  Cone,  one  of  the  defendants  in 
the  court  of  common  pleas,  joins  O'Dell  in 
the  petition  In  error.  It  Is  quite  evident  that 
he  has  no  ground  of  complaint  The  evi' 
dence  against  him  was  not  only  competent, 
but  was  sufficient  in  weight  to  Justify  the 
verdict  against  him.  The  court  gave  the 
special  instructions  he  requested,  and  hr 
took  no  exception  to  the  general  charge.  Air 
affirmance  of  the  judgment  against  hlr« 
naturally  follows. 

The  record  as  to  O'Dell  is  not  so  clear. 
He  interposed  numerous  objections  to  the 
evidence  of  the  plaintiff,  which  conslstiid 
mostly  of  his  own  testimony,  and  struggle 
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against  Its  admission  where  the  plaintiff  tes- 
tified to  the  statements  and  declarations  of 
Gone,  bis  codefendant.  The  reason  'which 
he  presented  and  urged  repeatedly  against 
the  admission  of  such  statements  by  Cone 
appears  to  be  that  they  were  not  made  in 
the  presence  of  O'Dell,  and  that  it  was  not 
shown  that  they  were  Jointly  interested  In 
the  transaction  through  which  the  money 
was  lost,  nor  that  there  was  a  combination 
or  conspiracy  on  their  part  to  perpetrate  the 
wrongs  complained  of. 

In  order  to  properly  decide  upon  the  com- 
petency of  such  evidence,  we  liave  looked 
carefully  into  the  record,  and  the  result  of 
our  investigation  is  that  the  facta  against 
O'Dell  are  rather  meager  and  frail.  But 
there  is  some  evidence  coming  from  his  own 
lips  which,  if  true,  indicates  that,  at  the 
close  of  the  unfortunate  Investments  of  the 
plaintiff,  O'Dell  was  personally  interviewed 
and  appealed  to  for  some  relief  from  the 
losses  plaintiff  had  sustained,  whereupon  he 
informed  the  plaintiff  that  he  had  no  more 
goods  to  sell  him,  was  out  of  the  commodi- 
ties in  which  plaintiff  had  been  dealing,  etc. 
This  remark  is  slgnlQcant  as  implying  a 
knowledge  of  and  connection  with  what  had 
preceded,  and  his  part  in  it,  and  the  state- 
ment, when  coupled  with  a  few  other  facts 
against  him,  furnishes  some  basis,  although 
weak  it  is,  tor  the  finding  of  the  Jury,  and 
also  for  the  r^osal  of  the  court  to  rule  out 
the  evidence  objected  to. 

The  court  gave  certain  instructions  asked 
by  O'Dell  to  be  given  before  argument,  and 
refused  others;  but  we  perceive  no  error  in 
such  refusal.  Nor  do  we  find  reversible  er- 
ror in  the  general  charge.  After  this  charge, 
O'Dell  requested  the  court  to  send  to  the 
Jury  room,  during  the  deliberations  of  the 
jury,  the  special  instructions  given  before 
the  argument  to  the  Jury  commenced.  The 
court  denied  this  request,  for  the  stated  rea- 
son that  the  general  charge  was  not  in  writ- 
ing. O'Dell  excepted  to  the  ruling  of  the 
court,  and  this  exception  presents  the  most 
substantial  question  in  the  case. 

Subdivisions  5,  7,  {  6190,  Rev.  St  1892, 
provide: 

"5,  When  the  evidence  is  concluded,  ei- 
ther party  may  present  written  instrucUons 
to  the  court  on  matters  of  law,  and  request 
the  same  to  be  given  to  the  Jury,  which  in- 
structions shall  be  given  or  refused  by  the 
court  before  the  argument  to  the  Jury  i»  com- 
menced." 

"7.  The  court,  after  the  argument  is  con- 
cluded, shall,  before  proceeding  with  other 
business,  charge  the  Jury;  any  charge  shall 
be  reduced  to  writing  by  the  court,  if  either 
party,  before  the  argument  to  the  Jury  is 
commenced,  request  it;  a  charge  or  instruc- 
tion, when  so  written  and  given,  shall  not 
be  orally  qualified,  modified,  or  in  any  man- 
ner explained  to  the  Jury  by  the  covaet;  and 
all  written  charges  and  Instructions  shall  be 
taken  by  tbe  Jurors  in  .their  retirement,  and 


returned  with  their  verdict  Into  court,  and 
stiall  remain  on  file  with  the  papers  ot  the 
case." 

The  Instructions  referred  to  were,  beyond 
doubt.  In  writing.  They  appear  in  the  rec- 
ord, each  one  bearing  ite  respective  number, 
and  only  written  instructions  are  recognized 
by  subdivision  5.  They  had  a  physical  exist- 
ence, for  the  court  was  asked  to  send  them 
to  the  Jury  room.  Therefore,  had  the  court 
any  discretion  to  refuse  the  request?  We 
think  not  The  purpose,  in  part  at  least  cf 
having  proper  Instructions  given  before  argu- 
ment, is  that  counsel  for  each  party  may 
know,  in  advance  of  argument  to  the  Jury, 
what  the  law  of  the  case  is  on  certain,  or  all, 
of  the  questions  of  law  involved.  They  be- 
come a  guide  by  which  counsel  may  regulate 
and  govern  their  arguments,  and,  having  this 
important  part  to  play,  they  become  a  part 
of  the  pax)ers  of  the  case,  and  they  "shall 
be  taken  by  the  Jurors  in  their  retirement 
and  returned  with  their  verdict  into  court, 
and  shall  remain  on  file  with  the  papers  of 
the  case."  These  special  Instructions  often- 
times cover  about  all  questions  in  controver- 
sy, so  that,  when  given  to  the  Jury,  little. 
If  any,  further  ctiarge  becomes  necessary. 
And  the  fact  that  the  general  charge  is  not 
in  writing  does  not  release  the  court  of  the 
duty  Imposed  by  statute  as  to  written  in- 
structions which  have  been  presented  and 
given  before  argument  to  the  Jury.  The  re- 
quest of  O'Dell  directed  the  attention  of  the 
court  to  this  duty,  and  the  refusal  to  per- 
form it  is  error,  for  which  the  Judgment  as 
to  O'Dell  must  be  reversed. 

The  Judgment  as  to  Frank  Cone  is  affirm- 
ed, but  the  Judgment  against  W.  3.  O'Dell 
is  reversed,  and  the  cause  Is  remanded  for 
further  proceedings  according  to  law. 

Judgment  against  W.  J.  O'Dell  reversed. 

BURKET,  C.  J.,  and  SPBAE,  DAVIS, 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


(6S  Ohio  St  614) 

METROPOLITAN  LIFE  INS.  CO.  v. 
HOWLE. 

(Supreme  Oonrt  of  Ohio.    June  23,  1903.) 

LIFK  INSURANCE— COPIES  OP  APPLICATION  TO 
ACCOMPANY  POLICIES  ISSUED— ESTOPPEL  TO 
DENY  TRUTH  OF  APPLICATION— PHYSICIAN 
—PRIVILEGED  COMMUNICATION— TESTIMONY 
AS  TO  HEALTH  OF  PERSON— CONDITIONS  OF 
POLICY— INSTRUCTIONS. 

1.  Where,  under  section  3623,  Rev.  St.  1892, 
a  full  and  complete  copy  of  the  application  for 
insurance  has  not  been  returned  with  the  pol- 
icy, the  Insurance  company,  while  so  in  default, 
is  estopped  from  denying  the  truth  of  such  ap- 
plication, but  to  make  such  estoppel  available, 
the  facts  constituting  the  estoppel  must  be 
pleaded  by  the  plaintiff. 

2.  It  is  not  competent  to  prove  by  a  physician 
the  communications  made  to  him  by  his  patient 
in  that  relation,  but  such  physician  may  testify 
as  to  facts  which  are  within  his  knowledge  in- 
dependent of  such  communications.    He  may 

f  1.  See  Estoppel,  vol.  1»,  Cent  Die.  H  tOO,  301. 
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testtfy  as  to  the  conditiou  and  state  of  health 
of  his  patient,  aa  well  aa  the  treatment  b;  him 
pteacribed  for  his  patient. 

3k  Where  the  state  of  health  of  a  person  is  in 
qnestion,  and  one  aide  introdnces  evidence  show- 
fiig  that  snch  person  could  and  did,  about  the 
time  in  qnestion,  walic  about  the  house  and  on 
the  streets  and  in  other  places,  it  is  competent 
for  the  other  side  to  prove. that  about  the  same 
time  the  person  in  question  walked  but  little. 

4.  Where  a  policy  of  life  insurance  has  a  con- 
dition to  the  efFect  that  the  company  assumes 
qo  obligation  unless  the  insured  is  at  the  date 
of  the  policy  alive  and  in  sonnd  health,  and 
there  is  an  issue  as  to  whether  at  that  time  the 
insured  was  in  sound  health,  the  insurance  com- 
pany is  entitled,  upon  the  trial,  to  have  the  jury 
instructed  unconditionally  to  find  for  the  com- 

gany,  in  case  they  find  that  the  insured  was  not 
I  sonnd  health  kt  the  date  of  the  policy. 
(Syllabus  by  the  Court) 

Error  to  CSrcult  CJonrt,  Cuyahoga  County, 
Action  by  one  Howie  against  the  Metropoli- 
tan life  Insurance  Company.    .Judgment  for 
plaintiff,   and   defendant  brings  error.     Re- 
versed. 

This  same  caoae  was  here  once  before, 
and  is  reported  In  Life  Ins.  Co.  v.  Howie,  62 
Ohio  St  2M,  66  N.  E.  908;  the  cause  now 
here  being  the  one  broi^ht  upon  the  two 
small  policies,  one  for  $126,  dated  September 
25,  1883,  and  the  other  for  $500,  dated  No- 
vember 12,  ISM,  The  policies  were  on  the 
life  of  Sarah  Howie,  and  ran  in  favor  of  her 
husband,  said  Henry  Howie.  She  died  Sep- 
tember 6,  1895. 

The  petition  iB  In  the  usual  form,  and  avers 
that  he  and  she  duly  performed  all  oC  the 
conditions  of<  said  policies  on  their  part  to 
be  performed,  made  proofs  of  death,  and  de- 
manded payment,  which  was  refused;  fol- 
lowed by  a  prayer  for  Judgment 

The  amended  answer  Is  as  follows: 

"First  ground  of  defense:  Now  comes  the 
Metroi>olitan  Life  Insurance  Company,  de- 
fendant In  this  action,  and,  for  its  first  ground 
of  defense,  admits  its  corporate  existence 
nnder  the  laws  of  the  state  of  New  York, 
the  execution  of  two  policies  of  insurance 
upon  the  life  of  Sarah  Howie,  in  the  sums 
and  for  the  considerations  stated  in  the  peti- 
tion in  this  case,  the  payment  of  the  pre- 
miums, the  deatb  of  said  life;  and  denies 
eacb  and  every  other  allegation  in  said  peti- 
tion. 

"Second  ground  of  defense:  For  Its  second 
ground  of  defense,  this  defendant  says  said 
polldes  were  issued  in  consideration  of  the 
warranties,  answers,  statements,  and  agree- 
ments in  the  applications  therefor  by  said 
deceased  made  to  defendant  on  September  9, 
1893,  and  October  24,  1894,  respectively, 
copies  of  which  are  hereto  attached,  marked 
respectively  'Exhibit  C  and  'Exhibit  D,'  and 
made  part  hereof,  in  which  said  deceased  de- 
clared and  warranted  that  the  representa- 
tions and  answers  therein  made  were  strict- 
ly correct  and  wholly  true,  that  any  untrue 
answer  would  render  the  i)oIlcy  Issued  there- 
imder  null  and  void,  and  that  neither  of 
said  contracts  of  Insurance  should  bind  the 


defendant,  unless,  upon  their  dates  and  de- 
livery, she  was  in  sound  health. 

"And  defendant  says  the  following  an- 
swers, warranties,  and  statements  in  the 
application,  'Exhibit  C,'  were  willfnlly  false 
and  fraudulently  made,  to  wit:  That  the  de- 
ceased never  had  pneumonia,  or  disease  of 
the  heart  or  kidneys;  never  been  under  any 
treatment  in  any  dispensary,  hospital,  or 
asylum;  and  was  on  the  said  September  9, 
1893,  in  sound  health. 

"And  that  the  following  answers,  war- 
ranties, and  statements  in  said  application, 
'ExWblt  D,'  were  willfully  false  and  fraudu- 
lently made,  to  wit:  That  the  deceased  on 
said  October  24,  1894,  was  not  Insnred  in  any 
other  company  except  this  defendant's;  never 
had  pneumonia,  or  disease  of  the  heart  or 
kidneys;  never  had  been  under  treatment  in 
any  dispensary,  hospital,  or  asylum;  never 
been  seriously  ill;  was  on  said  day  in  sound 
health;  and  that  no  application  toe  insurance 
on  her  life  had  been,  prior  to  said  day,  re- 
jected or  declined  by  any  other  company. 

"And  defendant  says  that  prior  to  said  re- 
spective days  In  September,  1893,  and  Oc- 
tober, 1894,  said  insured  had  pneumonia  and 
disease  of  the  heart  and  kidneys;  had  a 
miscarriage;  had  been  under  treatment  in  the 
Wooster  University  Dispensary  or  Hospital 
at  Cleveland,  Ohio;  had  been  qerlously  ill; 
and  an  application  for  insurance  on  her  liffe 
had  been  rejected  or  declined  by  an  insur- 
ance company.  And  that  on  neither  of  said 
days,  nor  on  the  respective  days  and  dates 
of  delivery  of  said  policies,  was  said  insnred 
in  sonnd  health.  All  of  which  was  well 
known  to  plaintiff  and  said  Insured. 

"Defendant  further  says  that  said  answera 
In  said  application  were  material,  and  In- 
duced it  to  issue  said  policies;  that,  but  for 
such  answen  and  warranties,  neither  of  said 
policies  would  have  been  issued;  and  that  the 
defendant's  agent  had  no  knowledge  of  the 
falsity  or  fraud  of  said  answera  or  any  of 
them. 

"Wherefore  this  defendant  prays  to  be 
hence  dismissed  with,  its  costs." 

'The  reply  Is  a  general  denial  of  the  an- 
swer. 

Upon  trial  to  a  Jury  there  was  a  verdict  for 
the  plaintiff  for  the  full  amount  claimed  on 
both  policies.  A  motion  for  a  new  trial  was 
overruled,  and  judgment  entered  on  the  ver- 
dict Proper  exceptions  were  taken  and  saved 
throughout  The  circuit  court  affirmed  the 
Judgment,  and  thereupon  the  Insurance  com- 
pany came  to  this  conrt,  seeking  to  reverse 
the  Judgments  of  the  courts  below.  The 
grounds  of  error  will  be  stated  In  the  opinion. 

C.  L.  Holtze,  for  plaintiff  in  error.  Hart  & 
Canfleld,  and  W.  S.  Kerrulsh,  for  defendant 
in  error. 

BURKET,  C.  J.  (after  stating  the  facts). 
Upon  the  trial  the  defendant  Insurance  com- 
pany bad  a  witness  upon  the  stand  with  one 
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of  the  applications  for  Insurance  in  his  band, 
and  was  proceeding  to  prove  that  the  answers 
to  the  several  questions  therein  were  made 
by  said  Sarah  Howie,  and  that  said  answers 
were  false,  when  counsel  for  plaintiff  below 
objected  on  the  ground  that  said  defendant 
had  failed  to  prove  in  open  court  that  It  bad 
returned  with  said  policy  a  complete  copy 
of  said  application,  as  required  by  section 
3623,  Rev.  St  1892.  The  court  sustained  the 
objection,  and  excluded  both  of  said  applica- 
tions, to  which  the  defendant  excepted.  Said 
section  3S23  Is  as  follows:  "Every  company 
doing  business  in  this  state  shall  return  with, 
and  as  part  of  any  policy  Issued  by  it,  to 
any  person  taking  such  policy  a  full  and 
complete  a^y  of  each  application  or  other 
document  held  by  it  which  Is  Intended  In 
any  manner  to  affect  the  force  or  validity 
of-  such  policy,  and  any  company  which  neg- 
lects so  to  do  shall,  so  long  as  it  Is  In  default 
for  such  copy,  be  estopped  from  denying  the 
truth  of  any  such  application  or  other  docu- 
ment; and  In  case  such  company  neglect,  for 
thirty  days  after  demand  made  therefor,  to 
furnish  such  copies,  it  shall  be  forever  barred 
from  setting  up,  as  a  defense  to  any  suit  on 
such  policy,  any  Incorrectness  or  want  of 
truth  of  such  application  or  other  document." 
Under  the  provisions  of  this  section  a  failure  i 
to  return  a  full  and  complete  copy  of  the  ap-  | 
plication,  with  the  policy,  works  an  estoppel  | 
so  long  as  the  company  shall  be  in  default, 
and,  in  case  of  neglect  to  furnish  such  copy 
for  30  days  after  demand  made  therefor,  such 
neglect  shall  be  a  bar  to  any  and  all  defenses 
growing  out  of  such  applications  and  the 
answers  to  questions  therein  contained.  The 
bar  here  provided  for  Is  a  permanent  estop- 
pel. To  make  an  estoppel  or  such  bar  avail- 
able, the  facts  constituting  the  same  must  be 
pleaded  in  all  cases  where  the  same  Is  prac- 
ticable. In  this  case  the  plaintiff  below 
should  have  pleaded  the  estoppel  In  his  reply, 
but.  Instead  of  so  doing,  he  contented  himself 
with  a  general  denial,  and  thereby  denied 
the  existence  of  such  applications.  As  the 
applications  in  this  case  in  fact  existed,  he 
should  have  admitted  that  fact  in  his  reply, 
and  avoided  their  effect  by  pleading  the  fail- 
ure to  return  copies,  and  thereby  made  the 
estoppel  available.  The  defendant  company 
was  not  required  in  its  answer  to  say  whether 
a  full  and  complete  copy  of  the  application 
had  been  returned  with  each  policy  or  not. 
The  denial  of  the  existence  of  the  "applica- 
tions might  be  taken  as  an  argumentative 
denial  of  their  return  with  the  policies,  but 
pleadings  should  be  direct,  and  not  argu- 
mentative. As  the  pleadings  stood,  the  court 
erred  In  excluding  the  evidence. 

In  the  court's  charge  as  to  expert  testimony, 
the  word  "plaintiffs"  was  used  when  the  word 
"deceased's"  was  evidently  intended.  The 
intention  was  so  clear  that  It  would  seem 
that  the  jury  could  not  have  been  misled 
thereby.  The  real  meaning  of  the  court  In 
other  regards  as  to  expert  testimony  was  not 


so  clear  as  the  above  mistake,  and  is  not 
approved,  and  should  not  be  followed. 

The  defendant  company  introduced  Dr. 
Stelner  as  a  witness  in  its  behalf,  and  asked 
him  the  following  question:  "Now,  Doctor, 
what,  if  anything,  did  Mrs.  Sarah  Howie  say 
to  you,  during  the  times  that  she  came  to  you 
for  examination  and  treatment,  as  to  the 
length  of  time  of  her  disease?"  Objection  be- 
ing made,  the  witness  was  not  allowed  to  an- 
swer. Under  section  5241,  Rev.  St.  1892,  thid 
ruling  was  correct  That  section  provides  as 
follows:  "The  following  persons  shall  not 
testify  in  certain  respects:  A  physician  con- 
cerning a  commanication  made  to  him  by  his 
patient  In  that  relation,  or  his  advice  to  his 
patient"  This  question  clearly  sought  to  have 
the  physician  disclose  a  communication  made 
by  bis  patient  to  him  in  the  relation  as  pa- 
tient, and  was  therefore  incompetent. 

Each  policy  had  this  condition:  "Provided 
however  that  no  obligation  Is  assumed  by 
this  company  prior  to  the  date  hereof,  nor  un- 
less on  said  date  the  insured  Is  alive  and  in 
sound  health."  In  view  of  this  condition  the 
defendant  company  Introduced  Dr.  Crooks 
as  a  witness,  and  the  record  discloses  the  fol- 
lowing: "Q.  From  your  treatment  of  Mrs. 
Sarah  Howie,  and  the  facts  you  have  testified 
to,  what  do  you  say  was  her  state  of  health 
on  November  12,  1894?  A.  She  was  not  in 
sound  health  on  that  day..  Q.  Tou  may  state 
what  was  her  condition  on  that  day.  (Object- 
ed to.  Objection  sustained.)  Q.  What  U 
anything,  did  you  prescribe  for  her.  If  you  re- 
member. In  November,  1894?  "(Objected  to. 
Objection  sustained.)"  In  each  Instance  the 
defendant  company,  by  its  counsel,  excepted, 
and  stated  what  the  answer  would  be,  and 
the  same  was  in  each  instance  pertinent  and 
competent.  The  evidence  so  offered  was  not 
a  communication  by  the  patient  to  the  physi- 
cian, but  was  as  to  the  Independent  knowl- 
edge of  the  physician,  and  was  clearly  compe- 
tent, and  the  court  erred  in  excluding  the 
same. 

The  plaintiff  offered  evidence  to  the  effect 
that  his  wife,  during  the  dates  in  question, 
walked  around  the  bouse  and  to  market  and 
walked  as  naturally  as  anybody.  To  contra- 
dict this,  the  defendant  company  introduced 
a  Mrs.  Kendall,  a  neighbor,  and  asked  her 
the  following  question:  "Did  the  woman 
walk  a  great  deal  or  very  little?  What  do  you 
know,  of  your  own  knowledge,  as  to  her  go- 
ing out  much  or  little  in  those  days,  if  you 
know?"  Objection  being  made,  she  was  not 
allowed  to  answer.  She  would  have  an- 
swered. If  permitted,  that  In  those  days  Mrs. 
Howie  walked  out  but  little.  The  Insurance 
company  was  clearly  entitled  to  this  evidence, 
because  it  had  a  direct  bearing  as  to  whether 
or  not  she  was  In  sound  health.  As  an  ele- 
ment to  show  sound  health,  the  plaintiff  at- 
tempted to  prove  that  she  did  much  walking, 
and  the  defendant  had  a  clear  right  to  show 
that  the  statements  as  to  the  walking  were 
not  true. 
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The  insurance  company,  by  its  counsel,  re- 
quested  the  court  to  give  the  following  char- 
ges to  the  Jury:  "(2)  If  you  find  from  the 
evidence  that  Mrs.  Sarah  Howie  was  not  in 
sound  health  on  the  12tb  day  of  November, 
18&1,  and  on  the  25th  day  of  September, 
1883,  the  respective  dates  of  the  two  policies 
upon  which  this  suit  is  brought,  yon  must 
find  In  favor  of  the  defendant  company.  (3) 
If  yon  find  from  the  evidence  that  Mrs.  Sarah 
Howie  was  not  in  sound  health  on  the  12th 
day  of  November,  1894,  the  date  of  one  of 
the  policies,  you  must  find  for  the  defendant 
upon  that  particular  policy.  (4)  If  you  find 
from  the  evidence  that  Mrs.  Sarah  Howie  was 
not  in  sound  health  on  the  12tb  day  of  No- 
vember, 1894,  and  on  the  25th  day  of  Sej;)- 
tember,  1893,  or  on  either  of  said  days,  you 
must  find  for  the  defendant,  and  it  malces  no 
difference  whether  she  knew  or  did  not  know 
that  she  was  not  in  sound  health."  The  court 
refused  to  give  either  of  said  requests,  and 
said  to  the  jury:  "I  have  been  asked  by  the 
defendant  to  make  certain  charges.  E2xcept 
as  I  have  given  the  matter  in  a  qualified  way 
in  the  general  charge,  I  decline  to  give  these 
requests."  The  charge  as  given  on  the  sub- 
ject, and  which  the  court  conceded  to  the  jury 
to  be  in  a  "qualified  way,"  was  as  follows: 
"I  say  to  you,  gentlemen,  that  if  you  find 
Mrs.  Howie  was  not  in  sound  health,  with- 
in the  meaning  of  the  definition  I  have 
given  you,  if  she  was  not  thus  in  sound  health 
on  September  25,  1893,  and  November  12, 
1894,  under  such  circumstances  it  would  be 
yonr  duty  to  render  a  verdict  for  the  defend- 
ant. If  you  find  that  the  plalntlflt  has  com- 
plied with  the  terms  of  the  policy  in  question, 
and  if  Sarah  Howie  was  in  sound  health  at 
the  time  of  the  Issuance  of  these  policies  in 
question,  under  such  circumstances  the  plain- 
tiff would  be  entitled  to  recover."  The  char- 
ges as  requested  are  direct  and  to  the  point, 
and  should  have  been  given,  while  the  charge 
as  given  referred  to  the  circumstances,  and 
was  well  calculated,  if  not  intended,  to  furnish 
a  suggestion  to  the  jury  by  which  they  might 
ease  their  consciences  and  bring  in  a  verdict 
against  the  insurance  company.  A  court 
in  charging  a  Jury  should  so  evenly  balance 
the  scales  of  justice  as  not  to  indicate  by  a 
wink,  look,  shake  of  the  bead,  or  peculiar 
emphasis,  as  to  his  notions  as  to  which  way 
the  verdict  should  go.  When  a  case  Is  to  be 
submitted  to  a  jury  at  all,  it  should  be  im- 
partially submitted,  and,  if  the  court  feels 
that  the  case  is  so  clear  as  to  require  an  indi- 
cation from  Iiim,  he  should  direct  a  verdict, 
and  then  his  action  can  be  easily  reviewed  in 
a  higher  court;  but  if  he  gives  a  charge 
wlilcb  looks  fair  on  paper,  but  which  is  in  fact 
distorted  by  bis  looks,  attitudes,  emphasis, 
winks,  and  rolling  of  the  eyes,  an  unjust  result 
is  often  attained  which  cannot  be  corrected  in 
a  higher  court.  There  is  not  much  difference 
between  the  charge  as  requested  and  as  given, 
yet  there  is  enough  to  disclose  to  any  good 
trial  lawyer  tliat  a  jury   would   understand 


that  the  court  felt  that  the  plaintiff  ought  to 
recover,  and  therefore  the  Insurance  company 
did  not  have  a  fair  trial. 

The  judgments  of  the  lower  courts  will  be 
reversed,  and  the  cause  remanded  for  a  new 
trial. 

Judgments  reversed,  and  cause  remanded. 

SPEAB.  DAVIS,  SHAUCK,  FBICB,  and 
CREW,  JJ.,  concur. 


(6S  Ohio  St  500) 

SMITH  r.  RHODES  et  aL 
(Supreme  Court  of  Ohio.    June  16,  1903.) 

ADMINISTRATOR-ACCODNTINQ— ATTORNBT'8 
FEES-LIABILITY   ON    BOND. 
1.  Where  the  administrator  of  an  estate  is  re- 

Snired  by  the  probate  court  to  file  au  account  of 
le  expenses  of  his  administration,  preparatory 
to  his  stating  a  final  account,  and  does  so, 
which  expense  account  includes  an  amount  due 
his  attorney  for  services  rendered  in  the  settle- 
ment of  the  estate,  and  for  necessary  expenses 
paid  by  him  in  discharge  of  his  duties  as  such 
attorney,  and  said  account,  on  hearing  by  that 
court,  is  approved  and  allowed,  and  the  admin- 
istrator is  ordered  by  the  court  to  pay  to  said 
attorney  the  sum  so  found  due  him  out  of  the 
assets  of  the  estate  in  his  hands  for  distribu- 
tion, a  failure  to  comi)ly  with  such  order  is  a 
breach  of  the  administration  bond,  for  which 
the  surety  thereon  is  liable.  Thomas  v.  Moore, 
39  N.  E.  803,  52  Ohio  St.  200,  distinguished. 

'2.- It  is  no  defense  to  the  action  on  the  ad- 
ministration bond  for  the  surety  to  plead  and 
prove  that  exceptions  to  the  account  of  the  ad- 
ministrator, filed  by  a  creditor  of  the  estate, 
bad  been  withdrawn  by  him  in  consideration  of 
the  part  payment  of  his  claim  by  the  adminis- 
trator. 
(Syllabus  by  the  Court.) 

Error  to  C^cuit  Court,  Sandusky  County. 

Action  by  J.  H.  Rhodes  against  George  F. 
Wilt  and  J.  F.  Smith.  Judgment  for  plaintiff, 
and  defendant  Smith  brings  error.    Affirmed. 

On  February  13,  A.  D.  1875,  George  F.  Wilt, 
one  of  the  defendants  in  error,  was  appointed 
administrator  of  the  estate  of  bis  father, 
Harrison  Wilt,  deceased,  which  appointment 
was  accepted  and  letters  of  administration 
were  duly  Issued.  The  administrator  gave 
bond,  which  was  approved,  in  the  sum  of 
?4,000,  conditioned  according  to  law,  with 
J.  F.  Smith,  plaintiff  in  error,  as  one  of  his 
sureties.  Having  so  qualified,  be  entered 
upon  the  duties  of  his  trust.  One  of  the  pro- 
visions of  said  bond  Is:  "Fourth.  Shall  pay 
any  balance  remaining  in  his  hands  upon  the 
settlement  of  his  accounts  to  such  persons  as 
said  court  or  the  law  shall  direct."  The 
estate  became  involved  In  protracted  litiga- 
tion in  the  federal  courts,  in  which  J.  H. 
Rhodes,  defendant  in  error,  was  employed 
as  attorney  for  the  administrator,  and  he 
acted  in  that  capacity  in  that  litigation,  and 
also  rendered  such  other  legal  services  as 
were  desired  by  the  administrator.  In 
August,  1880,  the  administrator  filed  an  ac- 
count,   which   showed   assets   in   his   bands 

V 1.  See  Executors  and  Admlnietraton,  vol.  B, 
Cent.  Dig.  :  2397. 
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amounting  to  $1,223.85.  This  account  was 
approved.  On  May  3,  1897,  the  probate  court 
ordered  the  administrator  to  "flle  forthwith 
an  account  of  all  expenses  of  administration 
preparatory  to  filing  an  account  of  distribu- 
tion on  order  of  court"  On  May  12,  1897, 
the  administrator  filed  an  account  of  the  ex- 
I)enses  of  administration,  being  for  the  ad- 
ministrator personally,  1782.50,  and  for  his  at- 
torney, J.  H.  Rhodes,  552T.25.  These  ex- 
penses were  Itemized,  showing  In  detail  the 
nature  and  amount  of  each  Item.  Mrs.  E. 
K.  Byrnes,  one  of  the  creditors  of  the  estate, 
filed  exceptions  to  the  account  of  the  admin- 
istrator, which  were  afterwards  withdrawn, 
and  on  October  11,  1897,  the  expense  account 
was  "approved  and  confirmed  as  presented 
and  filed,"  and  the  administrator  was  or- 
dered to  file  his  final  settlement  without  de- 
lay, which  was  done  on  October  26,  1897. 
Due  notice  was  given  of  the  pendency  of  this 
account  by  publication,  and  after  several  con- 
tinuances the  account  came  on  for  hearing  on 
March  22,  1898.  No  exceptions  were  filed  and 
the  court  made  the  following  finding  and  or- 
der: 

"In  the  Matter  of  the  Estate  of  Harrison 
Wilt,  Deceased.  March  22,  1898.  Final  ac- 
count confirmed.  Notice  of  the  time  for 
hearing  and  settlement  of  the  final  account  of 
George  F.  Wilt,  administrator  of  the  estate 
of  said  Harrison  Wilt,  deceased,  having  been 
duly  published  according  to  law,  and  there 
being  no  exceptions  thereto  pending,  It  was 
this  day  examined,  found  correct,  approved, 
allowed,  and  confirmed  by  the  court  And 
the  court  finds  the  sum  of  $1,223.85  In  the 
hands  of  said  administrator  belonging  to  said 
estate,  and  that  there  Is  due  to  J.  H.  Rhodes, 
for  attorney's  fees  and  moneys  advanced 
to  pay  necessary  expenses  for  said  estate, 
the  sum  of  $527.25,  as  heretofore  found  by 
,the  court  on  the  hearing  of  the  expense  ac- 
count of  said  administrator.  It  is  therefore 
ordered  that  of  said  sum  of  $1,223.85  so  in 
his  hands,  said  administrator  pay  the  costs 
herein,  taxed  at  $7.50;  to  said  J.  H.  Rhodes, 
said  sum  of  $527.25;  and  that  the  balance  In 
his  hands,  $688.70,  Is  hereby  allowed  to  him 
to  apply  on  his  blU  of  $782.50  as  allowed  him 
on  the  bearing  of  said  expense  account  And 
said  administrator  Is  ordered  to  report  the 
vouchers  for  the  payments  and  allowance 
hereinbefore  ordered  back  to  this  court 
"Samuel  Brinkerhoff,  Probate  Judge." 

The  administrator  paid  J.  H.  Rhodes,  the 
attorney,  the  sum  of  $50,  but  failed  to  pay 
the  balance  found  due  him,  and  after  demand 
upon  the  administrator,  and  upon  the  plain- 
tiff in  error  as  surety  on  the  bond,  for  the 
balance,  suit  was  brought  in  the  court  of 
common  pleas  upon  the  administrator's  bond, 
in  which  breach  of  the  bond  was  alleged  In 
not  complying  with  the  foregoing  order  of  the 
p/obate  court.  The  surety,  now  plaintiff  In 
eiTor,  answered,  admitting  his  suretyship  on 
the  bond  and  that  said  George  F.  Wilt  be- 
came  administrator,   and   denied   each  and 


every  other  allegation  In  the  petition.  The 
answer  of  the  administrator  is  similar,  with 
the  additional  averment  that,  if  the  probate 
court  made  the  order  referred  to,  It  was 
made  without  authority  of  law  and  is  void. 
The  cause  was  tried  to  a  jury,  and  the  plain- 
tiff In  error  excepted  to  the  ruling  of  the 
court  excluding  testimony  offered,  and  also 
to  refusing  him  leave  to  amend  his  answer 
during  the  progress  of  the  trial,  so  as  to 
render  competent  the  testimony  excluded. 
The  jury  found  for  the  plaintiff,  Rhodes,  the 
amount  of  his  claim,  and  the  court  refused 
a  new  trial  and  rendered  judgment  on  the 
verdict.  The  circuit  court  aflSrmed  the  judg- 
ment and  error  is  prosecuted  in  this  court 
to  obtain  a  reversal  of  the  Judgments  of  the 
lower  courts. 

George  H.  Wlthey  and  Hunt  &  De  Ran, 
for  plaintiff  In  error.  S.  S.  Richards  and  J. 
H.  Rhodes,  for  defradants  In  error. 

PRICE,  J.  (after  stating  the  facts).  The 
parties  to  this  proceeding  submitted  their  con- 
troversy to  a  jury,  and  \^e  assume  that  it 
was  properly  Instructed  by  the  court,  inas- 
much as  the  charge  is  not  found  in  the  print- 
ed record,  nor  is  fault  found  with  it  In  the 
brief  for  plaintiff  in  error.  Oomplaint  is 
made  that  the  trial  court  erred  in  excluding 
evidence  offered  by  the  defendants  below,  and 
also  erred  in  not  permitting  them  to  abiend 
their  answers  during  the  progress  of  the  trial. 

The  action  was  against  George  F.  Wilt  as 
principal,  and  the  plaintiff  in  error  as  hia 
surety,  on  the  administrator's  bond.  The 
record  shows  that,  in  attempting  to  make  out 
their  defense  to  the  action  brought  by  Rhodes, 
the  defendants  propounded  to  the  adminis- 
trator. Wilt  certain  questions  to  elicit  from 
the  witness  what  U  any,  consideration  was 
paid  to  any  one  to  induce  the  withdrawal  of 
the  exceptions  which  had  been  filed  to  his 
account  as  to  expenses  of  administration. 
The  court  i)ermitted  inquiries  as  to  any 
amount  which  had  been  paid  to  plaintiff, 
Rhodes,  but  refused  to  admit  testimony  as 
to  what,  if  anything,  had  been  paid  to  the 
excepting  creditor,  or  any  one  else.  When 
the  court  sustained  objections  to  such  in- 
quiries, no  statement  was  made  of  what  the 
expected  proof  would  he,  and,  as  It  occurred 
during  the  examination  In  chief,  the  ruling 
of  the  court  is  not  reviewable  in  the  ab- 
sence of  such  statement  The  rule  requires 
a  profert  of  the  desired  evidence,  in  order 
that  a  reviewing  court  can  determine  whether 
or  not  the  action  of  the  trial  court  was 
prejudicial.  However,  If  we  may  glean  from 
the  current  of  the  examination  what  counsel 
for  defendants  desired.  It  would  appear  that 
such  Inquiries  were  properly  shut  out.  The 
judgment  and  orders  of  the  probate  court 
could  not  be  thus  Impeached.  In  that  court 
the  party  excepting  to  the  administrator's  ac- 
count had  a  right  to  withdraw  the  excep- 
tions at  any  time  before  final  submission. 
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uod  that  wu  done,  and  at  a  later  date  tbe 
acooant  was  approved  and  settled.  The  ad- 
ministrator -was  well  aware  of  what  bad  been 
done,  and  It  would  seem  that  such  withdrawal 
was  entirely  satisfactory  to  him,  as  it  was 
his  account  that  had  been  assailed.  Several 
months  intervened  between  the  withdrawal 
of  the  exceptions  and  the  final  order.  No 
other  objections  were  made.  The  surety  on 
the  bond  was  not  a  party  to  that  proceeding, 
and  he  had  no  right  to  be.  He  undertook  to 
secure  the  performance  of  duties  and  obliga- 
tions Imposed  on  the  administrator,  and  after 
the  probate  coart  had  settled  the  account,  to 
which  no  objection  existed,  we  think,  the 
nirety,  when  sued  npoo  the  bond,  cantiot  In- 
qnlre  Into  the  motives  or  consideration  which 
led  to  the  withdrawal  of  objections  to  the  ac- 
count 

These  remarks  dispose  of  the  other  com- 
plaint, that  the  defendants  were  not  allowed 
to  amend  their  answers.  Counsel  Informed 
the  trial  court  that  they  desired  to  so  amend 
the  answers  as  to  make  the  excluded  evi- 
dence competent;  but  no  amended  answer 
was  tendered  to  the  court  to  act  upon,  for 
we  find  none  In  the  record.  Stating  what 
was  desired  as  an  amendment  was  not  suf- 
flclent.  However,  If  an  amendment  had  been 
tendered,  ccntalnlng  the  averments  orally  dis- 
closed to  the  conrt,  they  would  have  been  Ir- 
relevant, and  the  tender  of  an  Immaterial  to- 
rue  as  already  stated. 

It  is  also  claimed  that  the  plaintiff  in  error 
Is  not  liable  as  surety  on  the  bond  of  the 
administrator  for  the  serricee  rendered  by 
Rhodes  as  attorney  of  such  administrator,  be- 
caase  they  are  not  a  debt  against  the  estate, 
but  against  the  administrator  personally. 
Coonsel  for  plaintiff  in  error  state  theh:  posi- 
tion as  follows:  "Can  the  surety  on  an  ad- 
ministrator's bond  be  held  liable  to  the  at- 
torney of  the  administrator  for  services  per- 
formed for  the  administrator  as  such,  or  is 
the  failure  of  the  administrator  to  pay  his 
attorney  fee  a  breach  of  the  conditions  of  the 
bond?  We  think  not"  To  support  their  de- 
cition  on  the  question  as  they  put  it  they 
dte  Thomas  v.  Moore,  52  Ohio  St  200,  S9 
N.  B.  803.  That  was  an  action  brought  be- 
fore a  magistrate  by  Moore,  as  the  surviving 
partner  of  the  Arm  of  McKnlght  &  Moore, 
■gainst  Elizabeth  J.  Thomas,  as  administra- 
"trtx,  to  recover  for  legal  services  rendered 
her  by  tliat  firm.  The  bill  of  inrticnlars  stat- 
ed the  services  were  performed  at  her  re- 
quest in  various  suits  brought  by  and  against 
ber  as  such  administratrix.  Judgment  was 
Obtained  In  the  Justice's  court  for  the  amount 
sued  for,  and  the  defendant  gave  notice  of 
appeal,  and  filed  a  duly  certified  transcript 
but  gare  no  appeal  bond.  In  the  court  of 
common  pleas  the  appeal  was  dismissed  for 
want  of  an  appeal  bond;  the  court  holding 
the  appeal  was  not  in  the  interest  of  the  trust 
she  represented.  This  court  in  reviewing 
iind  affirming  the  order  of  dismissal,  laid 
•!own  this  rale:     "Bxecutors  and  adminis- 


trators are  personally  liable  for  tbe  service? 
of  attorneys  employed  by  them,  but  their 
contracts  therefor  do  not  bind  the  estate, 
although  the  services  are  rendered  for  the 
benefit  of  the  estate,  and  are  such  as  the 
executor  or  administrator  may  properly  pay 
for,  and  receive  credit  for  the  expenditure 
in  the  settlement  of  his  accounts." 

That  case  is  used  to  show  tliat  the  ad- 
miijistrator  or  executor  may  not  be  allowed 
in  his  settlement  the  full  amount  he  has 
actually  paid  his  attorneys,  but  only  such 
amoimt  as  he  shows  was  reasonable  compen- 
sation for  the  services  rendered.  We  think 
that  case  was  correctly  decided;  but  bow  does 
it  relieve  the  surety  In  this  case?  It  is  true 
that  Wilt  the  administrator,  had  paid  but  a 
small  part  of  the  attorney's  fees;  but  as 
shown  in  the  statement  of  this  case,  he  was 
required  by  the  probate  court  to  file  an 
account  of  the  expenses  of  administration 
preparatory  to  the  filing  of  bis  final  account. 
This  was  done,  and  due  notice  by  publication 
was  given  of  the  filing  and  pendency  of  the 
expense  account,  which  was  heard  on  a  day 
to  TFhich  its  hearing  had  been  adjourned. 
The  Itemized  bill  of  Mr.  Rhodes  for  attorney 
fees  was  before  that  court  and  we  must  as- 
sume that  sufilclent  legal  proof  of  the  nature 
and  value  of  the  services  rendered  was  made. 
The  court  approved  the  account  as  to  the  ez- 
penses  of  the  administrator  and  his  attorney 
as  separately  stated.  Then  came  the  final 
account  and  order  of  distribution,  wherein  the 
administrator  was  ordered  to  pay  out  of  the 
assets  In  his  hands  the  amount  found  due 
the  attorney,  and  from  the  balance  to  pay 
his  own  expenses  as  allowed.  The  admin 
istrator  paid  Rhodes  $50,  and  no  more,  and, 
on  refusal  to  pay  as  ordered  by  the  pro- 
bate court  the  action  was  brought  on  his 
bond. 

The  probate  court  examined  and  approved 
the  expense  account  in  advance  of  its  i>ay- 
ment  That  court  bad  all  the  light  on  the 
facts  that  could  have  been  shed  on  an  ex- 
amination of  the  claim  for  reimbursement 
had  the  administrator  paid  the  attorney  in 
advance  and  taken  credit  for  the  same  In 
his  account  In  this  instance  tbe  attorney 
fees  were  examined  and  approved  in  advance 
of  payment,  and  on  final  account  ordered  paid 
from  the  assets  of  the  estate.  The  subject 
liad  been  fully  adjudicated  and  ended.  We 
think  the  probate  court  had  authority  to  do 
this.  Section  6188,  Rev.  St  1892,  after  fixing 
the  ordinary  compensation  for  executors  and 
administrators,  provides  that  "in  all  cases 
such  further  allowance  shall  be  made  as  the 
court  shall  consider  Just  and  reasonable  for 
actual  and  necessary  expenses,  and  for  any 
extraordinary  services,  not  required  of  aa 
executor  or  administrator,  in  the  common 
coarse  of  his  duty.  •  •  •"  Section  8090 
provides,  as  to  the  order  of  paying  debts: 
"First  the  funeral  expenses,  those  of  last 
sickness,  and  tbe  expenses  of  adminlstra- 
tloa."     Section  624  gives  tbe  probato  ooorl 
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exclaslve  jurisdiction  "to  direct  and  control 
tbe  conduct  and  to  settle  the  accounts  of 
executors  and  administrators,  and  to  order 
the  distribution  of  estates."  The  adminis- 
trator, Wilt,  was  ordered  to  make  distribu- 
tion, a  part  of  which  order  was  that  he  pay 
to  Rhodes,  the  attorney,  the  sum  of  $527.25, 
before  that  time  found  by  the  court  to  be 
due  bim. 

This  was  an  order  which  the  court  had 
power  and  was  authorized  to  malce,  and  It 
was  binding  upon  the  administrator  and  his 
sureties.  A  failure  to  comply  with  It  was 
a  breach  of  his  bond,  for  which  the  sureties 
are  liable.  The  bond  involved  provides, 
among  other  things,  that  the  administrator 
"shall  pay  any  balance  remaining  in  his 
bands  upon  the  settlement  of  his  accounts 
to  such  person  as  said  court  or  the  law  shall 
direct"  The  amount  so  found  in  his  hands 
and  the  order  to  pay  the  same,  in  the  ab- 
sence of  fraud  and  collusion,  are  conclusive, 
not  only  upon  the  administrator,  but  also 
upon  his  sureties,  miless  reversed  on  error 
or  vacated  by  appeal.  As  supporting  our 
views  In  this  case,  see  Slagle  v.  Entrekln,  44 
Ohio  St  637, 10  N.  B.  675;  Braiden  v.  Mercer, 
44  Ohio  St  389,  7  N.  E.  155;  Foster,  Admr. 
V.  Wise,  Admr.,  46  Ohio  St,  20,  16  N.  E.  687, 
15  Am.  St  Rep.  542. 

The  judgment  of  the  circuit  court  is  free 
from  error,  and  It  is  affirmed.  Judgment  af- 
firmed. 

BURKBT,  0.  J.,  and  SPEAR,  DAVIS, 
SHAUCK,  and  CREW,  JJ.,  concur. 


(184  Mass.  166) 

OASSADY  V.  OLD  COLONY  ST.  RT.  CO. 

(two  cases). 

(Supreme  Judicial  Court  of  Massachusetts. 

Plymouth.    Sept  3,  1903.) 

•CARRIERS-EUECTRIC  CARS-INJURIES  TO  PAS- 
SENGER—BURNING OF  FUSE— NEGLIGENCE— 
BVIDBNCB— RES  IPSA  LOQUITUR— WAIVER. 

1.  The  ordinary  burning  out  of  a  fuse  used 
to  prevent  an  excessive  amount  of  electricity 
to  enter  the  motors  of  electric  street  cars  is  not 
prima  facie  evidence  of  negligence  in  an  action 
for  injuries  to  a  passenger  alleged  to  have  been 
caused  thereby. 

2.  In  an  action  for  injuries  to  a  passenger 
on  an  electric  street  car  by  flre  alleged  to  have 
been  caused  by  the  burning  out  of  a  fuse,  the 
expert  evidence  on  both  sides  showed  that  the 
report,  flash,  and  vapor-like  puff  attendant  on 
the  burning  out  of  a  fuse  in  proper  condition 
was  instantaneous  and  harmless.  Other  evi- 
dence established  that  the  fuse  on  the  car  in 
question  was  located  directly  under  plaintiff's 
seat,  and  that  the  burning  thereof  was  attend- 
ed with  a  flame  lasting  a  few  seconds,  which 
partly  enveloped  plaintiff,  and  burned  her  face 
and  clothing;  while  other  witnesses  testified 
that  they  noticed  only  the  smoke,  and  no  flame. 
Beld,  that  a  verdict  finding  that  the  flame  was 
not  the  instantaneous  and  harmless  flame  which 
results  from  the  ordinary  burning  out  of  a  fuse 
in  proper  condition;  that  the  fuse  was  therefore 
defective,  and  that  the  company  was  guilty 
of  negligence  in  placing  the  fuse  where  it  was, 
was  not  contrary  to  the  evidence. 

3.  Where,  in  an  action  for  injuries  to  a  pas- 
senger on  a  street  car  from  the  burning  out  of 


a  fuse,  there  was  evidence  which  would  have 
warranted  the  conclusion  that  the  duration  and 
intensity  of  the  flame  produced  by  the  explosion 
was  greatly  in  excess  of  that  which  would  have 
been  the  result  if  the  fuse  had  been  in  proper 
condition,  and  that  the  improper  condition  of 
the  fuse  could  have  been  discovered  by  the  use 
of  reasonable  care,  an  instruction  that  the  doc- 
trine of  res  ipsa  loquitur  did  not  apply  was 
properly  refused,  since  how  far  negligence  could 
be  inferred  from  the  accident  itself  imder  such 
circumstances  was  for  the  jury. 

4.  In  an  action  for  injuries  to  a  passenger 
on  an  electric  car  by  the  burning  out  of  a  fuse, 
plaintiff's  unsuccessful  attempt  to  prove  by  di- 
rect evidence  the  precise  cause  of  the  burning 
out  of  the  fuse  did  not  estop  her  from  relying 
on  the  doctrine  of  res  ipsa  loquitur. 

Exceptions  from  Superior  Court  Plymouth 
County. 

Actions  by  one  Cassady  against  the  Old 
Colony  Street  Railway  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant 
brings   exceptions.    Exceptions    overruled. 

Geo.  R.  Swascy  and  Thos.  H.  Buttimer, 
for  plaintiff.  Henry  F.  Hurlburt  and  Damon 
E.  Hall,  for  defendant 

HAMMOND,  J.  The  first  ground  of  de- 
fense is  that  there  was  no  evidence  of  neg- 
ligence of  the  defendant  It  Is  conceded  that 
the  fuse  burned  out,  but  the  defendant  con- 
tends that  the  btuming  out  of  a  fuse  is  not 
negligence  per  se,  nor  does  it  import  negli- 
gence. The  box  containing  the  fuse  was 
fastened  to  the  sill  of  the  open  car,  at  a 
place  directly  underneath  the  portion  of  the 
seat  upon  which  Mrs.  Cassady  was  sitting. 
A  fuse  consists  of  a  piece  of  metallic  alloy, 
similar  In  nature  to  soft  solder,  one  or  more 
inches  tn  length,  connected  at  each  end  with 
a  small  circular  piece  of  copper.  These  pieces 
of  copper  are  called  the  "terminals,"  and  they 
are  so  cut  that  they  can  easily  be  slipped  un- 
der the  thumb  screws  and  clamped  in  place. 
The  fuse  and  thumb  screws  are  held  In  what 
Is  called  the  "fuse  box."  A  wire  leading 
from  one  thumb  screw  up  through  the  roof  of 
the  car  to  the  trolley  wire  conducts  the  elec- 
tricity from  the  trolley  wire  to  the  box. 
From  the  other  thumb  screw  there  Is  a  wire 
leading  to  the  motors.  When  the  two  screws 
are  connected  by  the  fuse,  there  is  a  direct 
path  for  the  electricity  from  the  trolley  wire 
to  the  motors.  The  purpose  in  using  the  fuse 
is  to  protect  the  wiring  and  the  motors  froia 
an  excessive-  current  of  electricity.  It  is 
constructed  to  withstand  something  less  than 
the  maximum  current  which  the  wires  and 
motors  are  capable  of  carrying.  When  the 
current  of  electricity  exceeds  the  maximum 
strength  of  the  fuse,  the  metallic  alloy  melts 
with  more  or  less  of  a  report  and  flame,  and, 
the  electrical  path  between  the  trolley  wire 
and  motors  being  thereby  broken,  the  wire 
and  motor  are  saved  from  possible  harm.  As 
the  safety  valve  in  a  locomotive  engine  al- 
lows the  escape  of  steam  when  the  pressure 
Is  too  strong  for  safety  or  for  the  ordinary 
operation  of  the  engine,  so  in  electric  cars 
the  fuse  is  used  to  prevent  the  electrical 
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mechanism  from  Injury  which  might  other- 
wise arise  from  the  variations  in  the  electri- 
cal current,  which  are  practically  unavoida- 
ble in  the  operation  of  the  trolley  cars. 

A  fuse  of  the  character  above  described 
Is  In  general  use  upon  cars  run  by  electrical 
IKiwer.  It  is  a  safety  device,  and  the  evi- 
dence In  tills  case  shows  that,  in  view  of  the 
rapid  action  of  electricity,  the  practical  dlfll- 
culty  of  controlling  it  at  all  times,  the  ina- 
bility of  the  motoi-man  to  ascertain  the 
amount  of  power'  upon  the  wires  or  on  the 
motors,  the  variable  weight  of  the  load  to 
be  carried,  the  reasonably  necessary  condi- 
tions of  the  traffic  as  to  weight  of  machinery 
and  cost  of  transportation,  it  is  a  proper  de- 
vice. It  is  Intended  to  prevent  harm  to  the 
machinery  wWeh  otherwise  might  result 
from  the  practically  unavoidable  fluctuations 
of  the  power.  The  fuse  Is  expected  to  burn 
ont  when,  for  any  cause,  the  electrical  cur- 
rent exceeds  Its  carrying  capacity;  and  the 
evidence  of  the  experts  in  this  case  shows 
that  in  the  ordinary  operation  of  cars  prop- 
erly wired  and  equipped  such  an  event  is  lia- 
ble often  to  happen  without  negligence  upon 
the  part  of  any  one.  When,  therefore,  a 
fuse  bums  oat,  it  cannot  be  said  that  the 
connection  between  the  occurrence  and  neg- 
ligence is  such  as.  In  the  absence  of  other 
evidence,  to  Justify  the  conclusion  that  the 
result  was  due  to  negligence.  As  well  might 
it  be  said  that  the  escape  of  steam  from  the 
safety  valve  of  a  locomotive  engine  momen- 
tarily stopping  at  a  station  is  evidence  of 
negligence.  The  ordinary  burning  out  of  a 
fuse,  therefore.  Is  not  prima  facie  evidence  of 
negligence;  and.  If  there  had  been  nothing 
else  in  this  case,  the  defendant  would  have 
been  entitled  to  a  verdict 

But  the  jury  may  properly  have  found 
that  there  was  something  else  in  this  case. 
The  expert  evidence  on  both  sides  showed 
that  the  report,  flash,  and  vapor-like  puff  at- 
tendant upon  the  burning  out  of  a  fuse  like 
this  when  In  proper  condition  are  instantane- 
ous and  harmless,  and  no  physical  Injury, 
either  by  burning  or  by  an  electrical  shock, 
could  be  expected  to  result  therefrom.  The 
evidence  for  the  plaintiff  tended,  however,  to 
show  something  more  than  a  mere  Instan- 
taneous, harmless  flash.  Upon  this  Mrs.  Oas- 
sady  testifled  as  follows:  "I  was  sitting  on 
the  car,  and  all  at  once  a  large  flame  of 
fire,  or  a  blaze,  came  all  over  me,  and  I 
sprang  off  my  seat,  and  started  to  go  out 
of  the  car  on  the  other  side  of  the  car,  and 
a  lady  prevented  me,  and  pushed  me  back, 
and  tliat's  the  last  I  remember  until  about 
three  weeks  afterwards,  when  I  found  myself 
in  bed."  Her  daughter,  who  was  seated 
a  few  seats  In  the  rear  of  the  one  upon  which 
ber  mother  sat,  testifled  that  she  "saw  a 
flash  of  fire  come  into  the  car  right  over  my 
mother,  on  the  left-hand  side;  and  she 
sprang  away  from  it  *  *  *  The  flame 
seemed  to  come  up  and  over  her— to  come 


from  under  the  seat  The  duration  of  the 
flame  was  a  few  seconds."  She  could  not 
tell  bow  long  it  lasted,  but  it  was  long 
enough  for  her  "to  see  it  plainly  come  In  the 
car  and  flash  right  over"  her  mother.  "The 
flame  only  partly  enveloped"  the  person  of 
her  mother.  "I  should  say  it  came  over  half 
of  her  face  and  body."  Again,  she  says, 
"As  the  car  started  up  the  hill,  there  was 
this  flash  and  flame."  "I  saw  this  flash  and 
flame  come  up  around  or  near  my  mother." 
Henry  O.  Rideout  a  witness  called  by  the 
plaintiff,  testifled  that  at  the  time  of  the 
accident  he  was  driving  a  two-seated  carry- 
all, and  that  he  "saw  a  flame  and  smoke  come 
out  of  the  car  auead."  He  continued:  "It 
might  have  been  a  flame  of  three  or  four  sec- 
onds duration.  It  came  up  over  the  side  of 
the  car.  Seemed  to  come  from  underneath, 
I  don't  know  where.  I  was  too  far  away  to 
tell.  •  •  •  I  was  probably  a  hundred 
yards  l>ehind  the  car  at  the  time.  I  was  on 
the  same  side  of  the  car  that  the  flame  was. 
*  *  *  I  notliced  the  flanie  more  than  I 
did  the  smoke.  I  can't  say  from  where  I 
was,  whether  the  flame  went  Inside  or  with- 
in the  car."  Henry  A.  Bldeout,  another  wit- 
ness called  by  the  plaintiff,  testifled  that  he 
was  the  father  of  the  preceding  witness,  and 
at  the  time  of  the  accident  was  driving  in 
a.  team  ahead  of  his  son;  and  continued: 
"I  saw  a  flash  of  light  •  •  •  The  car 
was  ahead  of  me.  I  was  driving  towards  it 
and  was  about  the  length  of  this  room  from 
It.  I  simply  saw  a  flash  of  light,  and  then 
I  had  to  attend  to  my  horse.  *  *  *  It  was 
quite  a  flash  of  light  come  out  near  the  front 
end  of  the  car,  I  thought  My  horse  saw  it 
and,  of  course,  shied,  and  I  had  to  pay  more 
attention  to  the  horse."  "I  don't  recollect 
seeing  any  smoke."  As  to  the  witnesses  call- 
ed by  the  defendant,  one  Thompson  testifled 
that  he  was  sitting  directly  opposite  the  fe- 
male plaintiff;  and  continued:  "As  the  car 
was  going,  the  fuse  blew  out  •  •  •  There 
was  a  kind  of  a  puff,  and  there  was  some 
smoke  kind  of  come  Into  the  car.  Looked  to 
me  like  smoke.  Everybody  jumped.  I  jumped. 
There  was  this  smoke,  and,  1  suppose,  flame, 
together;  but  I  didn't  notice  much  flame." 
On  cross-examination  he  said:  "My  clothing 
was  not  burned,  and  I  never  told  anybody 
that  it  was.  It  might  have  been  scorched. 
I  smelled  the  scorch  of  it"  One  Hunt,  who 
was  seated  by  the  side  of  the  preceding  wit- 
ness, did  not  notice  any  smoke,  vapor,  or 
flame.  The  conductor  of  the  car  testifled 
that  at  the  time  he  was  standing  on  the  run- 
ning board  on  the  right-hand  side  of  the  car. 
at  about  the  fifth  seat  from  the  front  col- 
lecting fares;  heard  a  slight  noise;  did  not 
turn  around  Instantly,  but  soon  turned,  and 
saw  no  flame,  but  only  "a  slight  vapor." 
One  McFhee  testified  that  be  was  about  400 
or  500  feet  behind  the  car  at  the  time  the 
fuse  burned  out.  The  flrst  thing  which  at- 
tracted his  attention  was  the  stopping  of  the 
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car,  and  he  saw  no  flash  or  flame.  So  much 
as  to  the  testimony  of  the  witnesses  as  to 
what  they  saw  at  the  time. 

There  was  eTldence  also  tending  to  show 
that  the  flame  existed  long  enough  to  bnm. 
The  Jury  may  have  believed  that  holes  were 
made  by  the  flame  In  the  veil  worn  by  Mrs. 
Gassady  at  the  time  of  the  accident.  The 
daughter  testlfled  that  she  went  to  her  moth- 
er whUe  in  the  car  Immediately  after  the  ac- 
cident, and  that  she  then  noticed  that  little 
red  blotches  were  breaking  out  all  over  her 
mother's  face;  that,  while  bathing  her  moth- 
er's face  a  few  hours  afterwards  at  home, 
she  noticed  a  "fine  red  maric  about  an  inch 
or  an  inch  and  a  half  long,"  near  her  moth- 
er's left  eye,  and  that  her  eyebrows  appeared 
as  If  they  had  been  "scorched  or  burned  oIT," 
and  that  there  was  a  <  very  slight  appearance 
of  scorching  of  balr  elsewhere  near  the  face. 
Margaret  Pierce,  called  by  the  plainOfT,  tes- 
tified to  tbe  existence  of  "red  marks  or  spots" 
on  the  left  side  of  the  eye,  and  just  above 
the  eye,  and  to  the  scorched  appearance  of 
the  eyebrows  and  hair.  The  evidence  as  to 
these  spots  and  marks  was  conflrmecl  by  sev- 
eral other  witnesses.  The  plaintiffs  contend- 
ed that  these  boles  In  the  veil,  these  spots 
and  marks  upon  the  face,  and  tbls  scorching 
of  the  eyebrows  and  hair  were  caused  by  the 
flame.  It  Is  true  that  the  expert  testimony 
for  the  defense  tended  to  show  that  there 
could  have  been  no  such  flame,  and  hence 
that  there  could  have  been  no  such  burning; 
but  an  Irreconcilable  conflict  between  what 
eyewitnesses  say  they  saw  and  what  expert 
witnesses  say  could  not  have  happened  is 
not  unusual  in  the  trial  of  causes,  and  within 
reasonable  limits  the  Jury  may  decide  upon 
which  they  will  rely.  The  Jury,  upon  the  evi- 
dence, may  have  found  that  the  flame  In  this 
case  was  not  the  Instnutaneous  and  harmless 
flame  wliich  results  from  the  burning  out  of  a 
fuse  when  in  proper  condition;  that  the  burn- 
ing of  this  fuse  was  attended  with  unusual 
results,  which  would  not  have  occurred  If  the 
fuse  tiad  been  In  proper  condition;  and  that 
the  most  reasonable  conclusion  was  that,  if 
proper  care  bad  been  exercised,  there  would 
have  been  no  such  flame.  We  cannot  say 
that  such  a  conclusion  was  not  warranted  by 
the  evidence. 

Moreover,  there  Is  another  feature  In  this 
case  of  some  importance.  This  was  an  open 
car,  and  this  fuse  box  was  placed  dlrectlyiun- 
der  a  seat  intended  for  passengers,  so  that 
if,  for  any  reason,  there  should  be  a  harmful 
flame  resulting  from  the  burning  out  of  a 
fuse.  It  might  be  reasonably  apprehended 
that  It  would  reach  and  injure  a  passenger. 
While,  therefore,  the  mere  burning  out  of  a 
fuse  properly  located  and  in  preper  condition 
does  not  of  itself  import  negligence  on  the 
part  of  the  defendant,  still,  if  the  fuse  be 
so  located  as,  by  its  burning  out,  to  injure  a 
passenger,  such  a  location  may  be  inconsist- 
ent with  the  degree  of  care  which  a  common 
tarrter  owes  to  its  passengers.    It  would  be 


something  like  arranging  the  safety  valve  of 
a  locomotive  engine  so  that  the  escaping 
steam  might  reach  a  passenger  In  his  seat 
Upon  the  whole,  we  think  that  the  plaintiff 
had  a  right  to  go  to  the  Jury  on  tbe  question 
of  the  negligence  of  tbe  defendant. 

It  Is  very  strongly  urged  by  the  defendant 
that  In  a  .case  like  this  the  doctrine  of  res 
Ipsa  loquitur  does  not  apply,  and  in  its  six- 
teenth request  It  asked  for  an  Instruction  to 
that  effect  The  court  Instructed  the  Jury 
that  the  mere  fact  that  tbe  accident  occur- 
red Is  not  In  and  of  Itself,  as  matter  of  law, 
prima  facie  evidence  of  negligence,  and  con- 
tinued as  follows:  "That  is,  you  cannot  as- 
sume. Just  because  an  explosion  may  have 
occurred.  In  connection  with  the  testimony  in 
this  case  and  the  procedure  In  this  case,  that 
that  is  of  Itself  negligence  as  matter  of  law. 
I  cannot  instruct  you,  as  matter  of  law,  that 
yon  are  to  flnd  that  prima  facie  evidence  of 
negligence.  But  it  is  some  evidence  of  n%- 
ligence.  It  is  for  you  to  consider  that  as 
evidence  tending  to  show  negligence,  bnt  It 
is  a  question  of  fact  for  you  to  decide  how 
far  that  shows  negligence."  There  was  no 
error  In  refusing  to  give  the  ruling  requested. 
There  was  evidence,  as  above  stated,  which 
would  warrant  the  conclusion  that  the  In- 
tensity and  duration  of  the  flame  produced 
by  this  explosion  was  greatly  In  excess  of 
what  could  have  been  tbe  result  If  the  fuse 
had  been  in  proper  condition,  and  that  this 
imperfect  condition  of  the  fuse  could  have 
been  discovered  by  the  use  of  reasonable 
care.  Such  being  the  case,  the  defendant 
was  not  entiUed  to  the  ruling  requested. 
And  the  Jury  were  properly  Instructed  that 
the  matter  was  before  them  to  decide  how 
far  negligence  could  be  Inferred  from  the  ac- 
cident itself.  If  the  defendant  desired  to  call 
the  attention  of  the  court  to  the  precise  phase 
of  the  testimony  where  the  principal  would 
not  apply,  It  should  have  done  so  more  dis- 
tinctly. 

The  defendant  also  contends  that  even  If 
originally  the  doctrine  would  have  been  ap- 
plicable, the  plaintiff  had  lost  or  waived  her 
rights  under  that  doctrine,  because,  Instead 
of  resting  her  case  solely  upon  It,  she  under- 
took to  go  further,  and  show  particularly  the 
cause  of  the  accident  This  position  is  not 
tenable.  It  Is  true  that,  where  the  evidence 
shows  the  precise  cause  of  the  accident,  as 
in  Winshlp  v.  New  York,  New  Haven  &  Hart- 
ford R.  R.,  170  Mass.  464,  49  N.  E.  647,  and 
Buckland  v.  N.  T.,  N.  H.  &  H.  R.  R.,  181 
Mass.  3,  62  N.  E.  955,  and  similar  cases, 
there  is,  of  course,  no  room  for  the  applica- 
tion of  the  doctrine  of  presumption.  The  real 
cause  being  shown,  there  is  no  occasion  to  in- 
quire as  to  what  tbe  presumption  would  have 
been  as  to  It  If  It  had  not  been  shown.  But 
If,  at  the  close  of  the  evidence,  the  cause 
does  not  clearly  appear,  or  If  tbere  is  a  dis- 
pute as  to  what  it  is,  then  It  is  open  to  the 
plaintiff  to  argue  upon  the  whole  evidence, 
and  the  Jury  are  Justified  in  relying  upon 
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presnmptloiw,  unless  they  are  satisfied  tliat 
the  cause  has  been  shown  to  be  Inconsistent 
frith  It  An  nnsnccessfnl  attempt  to  prove  by 
direct  evidence  the  precise  cause  does  not 
e8t<9  the  plaintiff  from  relying  vpon  the  pre- 
snmptlonB  applicable  to  it 

The  defendant  strennously  contends  that 
there  was  no  evidence  of  physical  injury,  ei- 
ther by  the  flame  or  by  electricity,  and  that 
the  sufferings  of  the  plaintiff  were  due  sim- 
ply to  fright  It  would  not  be  profitable  to 
recite  further  In  detail  the  evidence  bearing 
upon  this  question.  The  charge  to  the  jury 
was  sufficiently  full  and  clear  upon  this  point, 
and,  while  a  decision  for  the  defendant  might 
reasonably  have  been  expected,  still  we  can- 
not say  that  the  Jury  could  not  find  upon 
the  evidence  that  the  plaintiff  was  physically 
Injured  by  the  flame  or  electricity,  or  botb 
combined. 

It  was  within  the  discretion  of  the  court 
to  allow  the  question  to  be  pnt  to  Morse  the 
expert  concerning  the  possibility  of  an  elec- 
tric shock. 

No  error  appears  in  the  manner  in  which 
the  court  dealt  with  the  requests  of  the  de* 
fendant 

Sxceptlons  overmled. 


(1«  Man.  US) 

ATWOOD  V.  BAILBY. 

(Supreme  Judicial  Court  of  Massachnsetts. 
Suffolk.    Sept  2,  1903.) 

BANKHUPTCT— ACTIONS  BT  BANKRUPT— 
DISUISSAIj. 

1.  Where,  in  an  action  by  a  bankrupt  it  ap- 
peared that  the  claim  sued  on' had  not  been  in- 
cluded in  his  schedule,  and  the  only  evidence 
that  the  trustee  had  elected  not  to  treat  the 
same  as  a  part  of  the  bankrupt's  estate  was 
the  fact  that  be  had  taken  no  action  to  indicate 
that  he  intended  to  assume  possession  of  the 
claim  without  evidence  of  his  knowledge  there- 
of, plaintiff's  bankruptcy  deprived  him  of  ca- 
pacity to  sue  thereon. 

Exceptions  from  Superior  Court  Suffolk 
County;  Ellsha  B.  Maynard,  Judge. 

Action  by  one  Atwood  against  one  Bailey. 
Judgment  In  favor  of  defendant,  and  plaintiff 
brings  exceptions.    Exceptions  overruled. 

J.  Merrill  Browne,  for  plaintiff.  Gteo.  R. 
Swasey  and  Francis  R.  MulUn,  for  defendant. 

LOBINO,  J.    In  this  case  the  plaintiff  was 
held  not  to  be  entitled  to  maintain  his  ac< 
tlon,   because   he   was   duly   adjudicated   a 
bankrupt  after  the  action  was  begun.    The 
present   bankruptcy   act   under   which   the  { 
plaintiff  was  adjudicated  a  bankrupt,  vests  { 
the  title  to  ttae  bankrupt's  property  in  the  as-  | 
slgnee  without  an  assignment  in  fact.    Act 
July  1898,  c.  641,  g  70,  80  Stat  565  [U.  8. 
Comp.  St  1901,  p.  3451].    It  Is  settled  that 
an  assignment  in  bankruptcy  is  a  defense  to 
a  prior  action  brought  by  the  bankrupt,  un- 
less It  affirmatively  appears  that  either  the 
prior  action  in  the  name  of  the  bankrupt  is 
l>eing  prosecuted  by  the  assignee,  or  that  the 


assignee  has  elected  not  to  assume  the  burden 
of  it  (see  Smith  v.  Chandler,  3  Gray,  892; 
Gay  V.  Kingsley,  11  Allen,  345;  Mayhew  v. 
Pentecost  129  Mass.  332;  Herring  v.  Down- 
ing, 146  Mass.  10,  15  N.  E.  116;  Kenyon  v. 
Wesley,  147  Mass.  476,  18  N.  B.  227,  1  L.  R. 
A.  S48),  or  that  the  property  Is  not  needed  for 
the  payment  of  the  debts  of  the  bankrupt  as 
in  Jones  v.  Dexter,  125  Mass.  469.  The 
plaintlfTs  contention  here  is  that  the  Jury 
would  have  been  warranted  in  finding  that 
the  assignee  elected  not  to  assume  the  chose 
in  action  now  before  us,  and  that  he  was  en- 
titled to  go  to  them  on  that  issue.  There 
was  no  direct  evidence  of  an  election  by  the 
assignee.  The  plaintiff  undertakes  to  make 
out  an  election  by  showing  knowledge  on  the 
part  of  the  assignee,  followed  by  inaction. 
But  In  our  opinion  there  was  no  such  knowl- 
edge shown  on  the  part  of  the  assignee  as 
would  warrant  a  finding  that  his  Inaction 
was  an  election  not  to  assume  this  chose  In 
action.  The  bankrupt  did  not  Insert  the  claim 
against  the  defendant  in  his  schedule,  and 
there  was  no  evidence  that  the  trustee  In 
bankruptcy  has  ever  had  actual  knowledge 
of  It.  All  the  evidence  of  knowledge  on  the 
part  of  the  trustee  was  this:  On  being  asked 
on  cross-examination  whether  he  had  stated 
that  he  bad  any  claim  against  the  defendant 
the  plaintiff  said  "Not  in  my  schedule,  but 
to  the  referee";  and  after  testifying  that  the 
claim  in  question  was  covered  by  a  general 
item,  "Claims  against  various  parties,"  said: 
"I  put  it  In,"  and  on  being  asked  where,  "To 
the  trustee,  and  it  was  appraised  there,  too." 
The  "dalms  against  various  parties"  were 
put  down  as  "aggr^atlng  $2,000,"  and  "prob- 
ably worth  $100."  On  the  plaintiff's  testi- 
mony, bis  claim  against  the  defendant  was 
for  $2,750  and  interest  This  is  not  enough 
to  make  out  an  election  by  inaction.  To 
make  out  an  election  in  tliat  way,  actual 
knowledge  on  the  part  of  the  person  who 
had  the  right  to  elect  must  be  shown.  In 
Gay  V.  Kingsley,  11  Allen,  345,  it  was  held 
that  an  election  by  an  assignee's  not  taking 
action  was  not  made  out  by  its  being  shown 
that  he  had  taken  the  schedule  of  the  bank- 
rupt from  the  files  without  Its  being  shown 
that  the  claim  in  question  was  on  the  sched- 
ule. In  Mayhew  v.  Pentecost  129  Mass.  338, 
actual  consent  on  the  part  of  the  assignee 
was  proved,  and  in  Herring  v.  Downing,  146 
Mass.  10,  15  N.  E.  116,  the  assignee  was 
In  court  when  the  case  was  tried,  and  made 
no  objection. 

The  plaintiff  relies  on  the  case  of  Lancey 
v.  Poss,  88  Me.  215,  33  Atl.  1071.  That  case, 
like  this,  was  the  case  of  an  action  pending 
when  the  assignment  In  bankruptcy  took  ef- 
fect It  came  up  on  an  agreed  statement  of 
facts,  from  which  it  appeared  that  no  action 
had  been  taken  by  the  assignee  for  14  years. 
The  court  held  that  knowledge  on  the -part 
of  the  assignee  might  be  Inferred  from  the 
fact  that  the  action  was  a  matter  of  public 
record,  being  upon  the  docket  ant*  flies  of  a 
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conrt  of  general  Jurisdiction,  and  directed  the 
case  to  stand  for  trial;  adding:  "If,  however, 
the  defendants  desire,  they  can  have  an  or- 
der of  notice  of  this  action  served  upon  the 
assignee,  vrhlch  will  conclude  him  of  record." 
There  Is  notliing  in  the  cases  cited  In  Lancey 
y.  Foss  which  supports  the  proposition  that 
knowledge  In  this  connection  may  he  Inferred 
from  the  fact  that  the  action  is  pending  in  a 
court  of  general  Jurisdiction,  and,  so  far  as 
that  case  goes  on  that  ground,  we  are  not  pre- 
pared to  follow  it 
Exceptions  overruled. 


(184  Mass.  8») 

JONES  V.  NEW  TOBK,  N.  H.  &  H.  B.  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Sept.  1,  1903.) 

MASTER  AND  SERVANT— DEATH  OB"  SERVANT 
—CONTRIBUTORY  NBaLIGBNCB. 

1.  Exceptions  to  the  exclusion  of  evidence 
not  argued  on  appeal  will  be  deemed  waived. 

2.  Id  an  action  for  the  death  of  a  railroad 
engineer  in  a  collision  with  a  work  train,  evi- 
dence reviewed,  and  held  to  show  that  plain- 
tiff's intestate  was  giiilty  of  contributory  negli- 
gence in  running  his  train  down  a  grade  at 
such  a  rate  of  speed  that  he  was  unable  to  stop 
the  same,  and  avoid  the  collision. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Blchardson,  Judge. 

Action  by  one  Jones,  as  administratrix  of 
the  estate  of  her  husband,  against  the  New 
fork.  New  Haven  &  Hartford  Railroad  Com- 
pany. Judgment  in  favor  of  defendant,  and 
plaintiff  brings  exceptions.    Overruled. 

Joseph  Bennett  and  Dexter  W.  Beld,  for 
plalntltE.    Chas.  F.  Ohbate,  Jr.,  for  defendant 

MOBTON,  J.  The  plahitiff's  husband  was 
an  engineer  In  the  service  of  the  defendant 
company,  and  was  Idlled  In  a  collision  be- 
tween his  train,  which  was  an  express  freight 
Iwund  to  Boston,  and  a  construction  train 
near  what  is  called  the  Dedham  road,  from 
two  to  two  and  a  half  miles  towards  Boston 
from  Canton  Jimctlon.  This  is  an  action  by 
the  plaintiff,  as  administratrix  of  her  bus- 
band's  estate,  to  recover  damages,  under  St 
1887,  p.  899,  c.  270,  and  acts  in  amendment 
thereof,  for  his  injuries  and  death. 

The  declaration  is  In  five  counts,  but  the 
grounds  of  recovery  chiefly  relied  on  are  that 
there  was  evidence  tending  to  show  negli- 
gence on  the  part  of  the  defendant  and  of  the 
servants  in  charge  of  the  construction  train 
and  of  the  locomotive  attached  to  It  In  suffer- 
ing the  train  and  the  locomotive  to  be  where 
they  were  at  the  time  of  the  accident  with- 
out warning  or  notifying  the  plaintiffs  intes- 
tate of  Its  presence,  and  also  that  there  was 
evidence  tending  to  show  negligence  on  the 
part  of  one  Morse,  who  had  charge  of  signal 
flags  and  torpedoes,  in  not  going  back  from 
the  construction  train  as  far  as  required  by 
the  rules  to  warn  approaching  trains  of  the 
danger.  During  the  trial  some  evidence  was 
offered  by  the  plaintiff  which  was  excluded. 


and  the  plaintiff  excepted.  At  the  conclusion 
of  the  plaintiff's  evidence,  the  court  directed 
a  verdict  for  the  defendant  Tbe  case  is  here 
on  exceptions  by  the  plaintiff  to  the  exclu- 
sion of  the  evidence  that  was  offered,  and 
to  the  ruling  directing  a  verdict  for  the  de- 
fendant 

The  exceptions  to  the  exclusion  of  evidence 
have  not  been  argaed,  and  we  therefore  treat 
them  as  waived.  We  think  that  the  ruling 
directing  a  verdict  for  the  defendant  was 
right  and  that  the  evidence  showed  that  tbe 
plaintiff  was  not  in  the  exercise  of  due  care. 
The  train  to  which  the  locomotive  of  the  de- 
ceased was  attached  consisted  of  44  loaded 
cars  and  a  caboose.  Some  of  the  cars,  at 
least,  if  not  all,  were  heavily  loaded.  The 
locomotive  was  also  a  heavy  locomotive.  The 
grade  from  Canton  Junction  to  the  place  of 
collision  was  a  heavy  down  grade,  and  the 
evidence  showed  that  it  was  not  customary 
to  use  steam  going  down  it  unless  the  train 
had  stopped  at  Canton  Junction,  which  tbe 
train  of  the  deceased  did  not  do  on  tbe  morn- 
ing of  the  accident  Tbe  train  was  three 
hours  late,  and  there  was  uncontradicted  tes- 
timony tending  to  show  that  plaintiff's  intes- 
tate was  making  up  time,  and  was  using 
steam  as  he  ran  down  the  grade  towards  the 
place  of  the  accident  The  construction  train 
was  on  a  curve,  and  the  testimony  left  it 
somewhat  uncertain  how  far  it  could  be  seen 
In  the  direction  of  Canton  Junction.  But  it 
seems  clear  tbat  it  could  have  been  seen 
about  a  third  of  a  mile,  at  least  though  that 
Is  not  very  material.  Between  the  place  of 
the  accident  and  (3anton  Junction  were  two 
banjo  signals,  as  they  are  termed.  The  sig- 
nals were  operated  by  electricity  from  bat- 
teries placed  along  the  roadbed.  If  within 
the  sphere  of  their  operation  tbe  track  was 
unobstructed,  the  signals  showed  white.  If 
It  was  obstructed,  they,  showed  red.  The 
nearest  of  these  signals  to  the  place  of  colli- 
sion was  about  1,750  feet  from  it,  and  the 
other  was  about  a  mile  still  further  towards 
Canton  Junction.  These  signals  were  intend- 
ed to  convey  warnings  of  obstructions  only 
within  the  sphere  of  the  operation  of  each 
signal.  Neither  signal  wbs  Intended  to  warn 
approaching  trains  of  obstructions  or  dan- 
gers within  the  sphere  of  operation  of  the 
other  signal.  The  fact  that  the  signal  near- 
est (Tanton  Junction  was,  as  the  testimony 
tended  to  show,  at  safety,  did  not  show  wheth- 
er the  track  was  or  was  not  obstructed  be- 
yond the  other  signal.  The  testimony  tend- 
ed to  show  that  the  flagman  went  back 
upwards  of  2,000  feet  from  the  construction 
train,  and  beyond  the  signal  nearest  to  the 
place  of  collision.  How  far  he  could  or  ought 
to  have  been  seen  by  plaintiff's  Intestate  is 
not. clear,  but  It  is  manifest  that  he  could  or 
ought  to  have  been  seen  for  a  considerable 
distance. 

The  testimony  tended  to  show  that  plain- 
tiff's intestate  endeavored  to  stop  his  train^ 
and  did  check  tbe  speed  somewhat,  but  the 
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train  was  going  at  such  a  rate  of  speed  that 
he  was  unable  to  stop  It,  and  It  ran  the 
whole  distance  between  the  flagman  and  the 
place  of  the  accident,  and  collided  with  the 
construction  train  with  such  force  as  to  throw 
the  locomotive  of  the  freight  train  from  the 
track,  and  to  wreck  17  cars  so  badly  that 
they  had  to  be  burned  where  they  were  In 
order  to  clear  the  track.  The  testimony  tend- 
ed to  show  that  plaintHTs  Intestate  was  run- 
ning from  18  to  25  miles  an  hour.  There 
is  nothing  to  show  that  he  was  required  to 
make  up  time,  or  to  run  at  the  rate  of  speed 
at  which  he  was  running.  The  rules  required 
him  to  "be  vigilant  and  cautious,  not  trust- 
ing alone  to  signals  or  rules  for  safety."  As- 
suming, without  deciding,  that  the  flagman 
was  a  person  in  charge  or  control  of  a  signal, 
within  the  meaning  of  the  statute,  and  that  he 
was  negligent  in  not  going  back  as  far  as 
required  by  the  rules  and  also  assuming, 
without  deciding,  that  there  was  negligence 
on  the  part  of  the  defendant  In  omitting  to 
warn  the  plalntlfTs  Intestate  of  the  presence 
of  the  construction  train,  we  think  that,  under 
the  circumstances,  his  train  was  going  at  an 
ezcesslye  e^ed,  and  that  the  accident  would 
or  might  have,  been  avoided  by  the  exercise  of 
due  care  on  his  part,  and  therefore  that  the 
plalntur  Is  not  entitled  to  recover. 
Exceptions  overruled. 

(184  Man.  147) 

HALL  V.  INHABITANTS  OF  TOWN  OP 

WAKEFIELD. 

(Supreme  Judicial  Court  of  Massachusetts. 

Middlesex.    Sept.  2,  1903.) 

HIGHWAYS— DANGERODS    TREES— DOTT    TO 
RBMOVE>-EVIDENCE. 

1.  Where,  at  the  time  plaintiff  was  Injured 
by  coming  m  contact  with  a  tree  while  he  was 

°  riding  on  ^  street  car,  the  town  had  accepted 
the  proYisiona  of  St..  1882,  c.  154,  providing 
for  the  etttabllshment  of  parks  and  board  of 
park  commissioners,  and  the  trees  had  been  se- 
lected by  a  formal  vote  of  the  selectmen,  to  be 
preserved  for  ornament  and  shade,  the  town 
liad  no  authority  to  remove  the  trees  if  danger- 
ous to  travelers  on  electric  cars,  but  was  only 
fntitled  to  apply  to  the  proper  tribonal  to  have 
them  removed. 

2.  The  conductor  of  an  electric  car  attempted 
to  swing  around  a  large  man  standing  on  the 
running  board,  and  in  so  doing  he  was  struck 
by  a  tree  standing  near  the  track.  The  nearest 
part  of  the  tree  was  38V^  inches  from  the  near- 
est rail  of  the  track,  31  inches  from  the  sill  or 
Ride  of  the  car,  and  18%  inches  from  the  outside 
of  the  running  board.  The  distance  from  the 
side  of  the  car  to  the  outer  edge  of  the  running 
board  was  13  inches.  Plaintiff  had  been  by 
the  trees  nearly  a  thousand  times,  and  had 
never  considered  them  dangerous.  Held,  that 
such  facts  did  not  anthorize  a  finding  that  the 
town  authorities  had  reason  to  anticipate  in- 
jories  to  passengers  or  employes  of  the  railway 
company  from  the  tree,  so  as  to  require  them  to 
take  steps  to  have  it  removed. 

Ezcepticms  from  Superior  Court,  Middlesex 
County;  Frederick  Lawton,  Judge. 

Action  tty  one  Hall  against  the  Inhabitants 
of  the  town  of  Wakefield.  From  a  Judgment 
in  favor  of  defendants,  plaintiff  brings  excep- 
tions.   Exceptions  oveiruled. 


Robt.  W.  Nason  and  Thos.  W.  Proctor,  for 
plaintiff.    M.  E.  S.  Clemens,  for  defendants. 

KNOWLTON,  O.  J.  This  Is  an  action  to 
recover  for  injuries  caused  by  an  alleged  de- 
fect in  a  highway  In  the  defendant  town. 
The  plaintiff  was  a  conductor  on  an  electric 
car,  which  passed  three  shade  trees  standing 
near  the  railway  track,  with  one  of  which 
he  came  tn  collision  as  the  car  passed  by. 
The  only  negligence  alleged  against  the  de- 
fendant la  that  it  failed  to  make  an  effort 
to  have  the  tree  removed,  as  an  object  dan- 
gerous to  travelers  using  the  electric  cars. 
The  town,  as  a  municipal  body,  had  no  part 
In  the  location  of  the  track  In  that  place,  but 
the  general  location  was  authorized  by  a 
board  of  public  officers,  acting  independently, 
and  the  track  was  laid  by  the  street  railway 
company.  Pub.  St  c.  113,  |  7;  St  1898,  p. 
787,  c.  BTO;  Rev.  hayrs,  c.  112,  f  7.  Nor  had 
the  town  a  right  to  remove  the  shade  trees. 
These  were  under  the  control  of  public  offi- 
cers. Pub.  St  c.  54,  {  6;  St  1885,  c.  123; 
St  1890,  c.  196;  Rev.  Laws,  c  63,  S  6:  Wash- 
bum  V.  Easton,  172  Mass.  525,  52  N.  E. 
1070.  The  provisions  of  St  1882,  c.  154,  had 
been  accepted  by  the  town,  and  at  the  time 
of  the  accident  there  wa.s  a  duly  elScted 
board  of  park  commissioners,  but  no  tree 
warden.  On  May  31,  1893,  these  trees  had 
been  selected  and  designated  to  be  preserved 
for  purposes  of  ornament  and  shade  by  a 
formal  vote  of  the  selectmen.  The  only  thing 
that  the  defendant  could  do  for  the  safety 
of  travelers  on  electric  cars.  If  the  tree  was 
a  defect  was  to  apply  to  the  proper  tribunal 
to  have  It  removed.  Washburn  v.  Easton,  ubi 
supra.  The  question  Is  whether  the  condi- 
tions were  such  as  to  make  It  the  duty  of 
the  town  to  do  this.  It  appears  that  the 
nearest  part  of  the  tree  was  38^  inches  from 
the  nearest  rail  of  the  railway,  and  was  31 
inches  from  the  sill  or  side  of  the  car,  and 
was  1SV4  Inches  from  the  outside  of  the  run- 
ning board.  The  plaintiff,  at  the  time  of  the 
accident  was  upon  an  open  car,  and  the  dis- 
tance from  the  side  of  the  car  to  the  outer 
edge  of  the  running  board  was  13  inchea 
It  is  plain  that  there  was  no  danger  from 
the  tree  to  passengers  on  the  railway  who 
were  using  due  care.  Passengers  are  not  ex- 
pected to  ride  with  any  part  of  their  per- 
sons projecting  31  Inches  beyond  the  sill  or 
side  of  the  car.  The  town  authorities  had 
no  reason  to  anticipate  Injuries  to  passengers 
from  the  tree,  nor  had  they  any  reason  to 
expect  an  Injury  to  a  conductor.  If  a  con- 
ductor. In  the  performance  of  his  duties,  may 
take  positions  upon  the  car  dlfleredt  from 
those  of  passengers,  he  Is,  at  the  same  time, 
expected  to  take  corresponding  precautions. 
A  conductor  could  not  have  charge  of  a  car 
upon  this  track  without  quickly  observing  the 
trees,  and  noticing  that  they  might  call  for 
particular  care  If  he  was  about  to  swing 
around  a  man  weighing  more  than  250 
pounds,  standing  on  the  running  board.    The 
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town  authorities  bad  no  reason  to  expect  that 
a  conductor  would  attempt  to  do  this  as  the 
car  was  about  to  pass  the  trees,  or.  If  be  at- 
tempted It,  that  he  would  fail  to  take  precau- 
tions against  coming  in  contact  with  a  tree. 

It  Is  stated  In  the  bill  of  exceptions  that 
the  plaintiff  bad  been  bj  these  trees  about 
one  thousand  times,  and  that  be  had  never 
considered  them  dangerous  trees.  There  was 
no  more  reason  for  the  town  authorities  to 
consider  them  dangerous  trees  than  for  him 
so  to  consider  them.  His  opportunity  for  ob- 
servation in  reference  to  their  proximity  to 
the  car  as  it  was  passing,  and  In  reference 
to  the  danger  to  one  standing  on  the  running 
board,  was  better  than  that  of  the  town  au- 
thorities. 

We  are  of  opinion  that  there  was  no  evi- 
dence of  negligence  on  the  part  of  the  town 
in  reference  to  its  failure  to  take  measures 
to  have  the  tree  removed,  and  there  was  no 
evidence  that  the  tree  was  a  defect,  within 
the  meaning  of  the  statute.  This  view  of  the 
case  makes  it  unnecessary  to  consider  various 
other  defenses  relied  on. 

Exceptions  overruled. 


OU  Mass.  IM) 

PLUNGER  ELEVATOR  CO.  v.  DAY. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Sept  2,  1803.) 

BALB&-ACTIONS  FOR  VALUB-TITLB— RIGHT 
OF  REMOVAL— HBaERVATION—ACCBPTANCB— 
CONTRACTS  —  SUBSTITUTION  —  ACTIONS  — 
AUDITOR'S  REPORT— PRIMA  FACIE  CASE-EV- 
IDENCE—CONCLUSIONS. 

1.  Where  an  auditor's  report,  in  an  action  to 
recover  the  value  of  an  elevator,  found  that  the 
original  contractor  had  no  legal  existence,  and 
no  power  to  make  contiacts,  but  that  plaintiff 
corporation  assumed  and  accepted  as  its  own 
the  written  agreement  for  the  elevator  before 
any  work  was  done  under  it^  and  that  defend- 
ant knew,  or  had  reasonable  cause  to  know, 
that  plaintiff  was  placing  the  elevator  on  his 
premises,  and  that  plaintiff  was  acting  under, 
and  attempting  to  carry  out,  the  terms  of  the 
written  agreement,  and  assented  to  the  same, 
and  that  the  elevator  had  become  a  part  of  the 
realty,  the  introduction  of  such  report  on  the 
trial,  without  regard  to  the  auditor's  conclndons 
of  law  that  the  elevator  became  a  part  of  the 
realty,  and  that  the  original  contractor  bad  no 
power  to  make  contracts,  constituted  a  sufficient 
prima  facie  case  in  favor  of  plaintiff. 

2.  Where,  In  an  action  to  recover  the  price 
of  an  elevator,  the  plaintiff  on  the  trial  intro- 
duced an  auditor's  report,  and  rested,  which 
report,  without  regard  to  certain  conclusions 
of  law  contained  therein,  established  a  prima 
facie  case  in  favor  of  plamtiff,  it  was  not  error 
for  the  court  at  that  time  to  refuse  to  rule  that 
such  conclusions  of  the  auditor  should  be  dis- 
regarded by  the  jury. 

S.  Where,  in  an  action  for  the  value  of  an 
elevator,  defendant  contended  that  the  title  had 
never  passed,  because  the  elevator  had  not 
been  constructed  according  to  the  details  of  the 
specifications,  a  qnestion  asked  defendant,  as 
to  whether  the  elevator  was  ever  approved  by 
him,  was  properly  excluded,  as  calling  for  the 
witness"  conclusion. 

4.  Where,  in  an  action  for  the  value  of  an 
elevator,  plaintiff  contended  that,  before  any 
work  had  been  done  under  a  written  contract 
between  defendant  and  another,  it  was  orally 


agreed  between  plaintiff  and  defendant  that 
plaintiff  should  do  the  work,  and  should  be  sub- 
stituted for  ttie  contractor  in  the  written  con- 
tract, it  was  no  objection  to  plaintiff's  right 
to  maintain  the  suit  that  the  written  contract 
had  not  been  assigned  to  plaintiff  by  the  orig- 
inal contractor. 

5.  Where,  in  an  action  to  recover  the  value  of 
an  elevator,  the  auditor  found  that  defendant 
accepted  the  elevator  before  it  was  destroyed 
by  fire,  and  that  he  had  agreed  to  waive  his 
objections  to  its  failure  to  comply  with  certain 
details  of  the  specifications  it  plaintiff  would 
make  certain  repairs  on  another  elevator,  which 
was  done,  it  was  no  defense  to  an  action  for 
the  value  of  the  elevator  that  the  title  had  not 
passed  to  defendant  at  the  time  It  was  destroy- 
ed, by  reason  of  a  clause  in  the  contract  author^ 
izing  the  builder  to  remove  the  elevator  if  not 
paid  for. 

Exceptions  from  Superior  Conrt,  Worcester 
Gonnty;  Francis  A.  GaskiU,  Judge. 

Action  by  the  Plunger  Elevator  Company 
against  one  Day  to  recover  the  value  of  an 
elevator.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  brings  exceptions.  Exceptions 
overruled. 

E.  H.  Vangban,  for  plaintiff.  Herbert 
Parker  and  Frank  L.  Dean,  for  defendant. 

LORINO,  J.  In  this  case  the  defendant 
accepted  in  writing  a  proposition  for  the  con- 
struction and  installation  of  an  elevator  in  a 
building  owned  by  him.  The  proposition, 
which  was  accepted,  was  In  writing,  and  pur- 
ported to  liave  been  made  by  the  " Washburn 
Shops."  Work  on  the  elevator  stopped  on  or 
about  November  1,  1896,  and  thereupon  tbe 
defendant  put  a  man  in  charge  of  It,  "who 
operated  it  for  tbe  uses  of  the  building  in 
which  it  was  constructed  until  March  4, 
1897,"  when  the  building  In  question  was 
totally  destroyed  by  dre.  Before  tbe  fire  tbe 
defendant  had  refused  to  pay  for  tbe  ele- 
vator, beeanse  it  did  not  conform  to  the  con- 
tract In  every  detail,  and  after  the  fire  the 
defendant  took  the  position  that  the  title  to 
the  elevator  Iiad  not  passed  to  him,  and  tbe 
loss  from  its  destruction  was  not  his.  Tbe 
case  was  sent  to  an  auditor,  who  found  that 
the  Washburn  Shops  was  a  branch  of  or  an- 
nex to  the  Worcester  Polytechnic  Institute; 
that  It  had  no  legal  existence,  and  therefore 
no  power  to  make  contracts;  that  tbe  plain- 
tiff corporation  assumed  and  accepted  as  Its 
own  the  written  agreement  for  the  elevator 
before  any  work  was  done  under  it;  "that 
the  defendant  knew,  or  bad  reasonable  cause 
to  know,  that  the  plaintiff  corporation  was 
placing  said  elevator  npon  bis  premises;  that 
said  plaintiff  corporation  was  acting  under, 
and  attempting  to  carry  out,  tbe  terms  of 
said  written  agreement,  and  assented  to  the 
same."  Tbe  auditor  also  found  that  the  ele- 
vator became  a  part  of  the  realty.  The  plain- 
tiff had  a  verdict,  and  the  case  Is  here  on  ex- 
ceptions taken  by  the  defendant. 

1.  The  plaintiff  put  the  auditor's  report  In 
evidence,  and  rested.  The  defmdant  then 
asked  tbe  court  to  rule  tliat  the  auditor's  find- 
ings that  tbe  elevator  became  part  of  the 
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realty  and  that  the  Washbnm  Shops  bad  no 
power  to  make  contracts  were  mllngs  of  law, 
and  should  be  disregarded  by  the  jury.  The 
presiding  Judge  replied:  "At  present  I  shall 
decline  to  accede  to  your  suggestion  with  ref- 
erence to  It  I  think  there  is  enough,  Inde- 
pendent of  those  two  findings  of  law,  to 
sustain  the  burden."  To  this  the  "counsel 
for  the  defendant  replied  to  the  court,  'We 
raise  this  question  now  that  there  may  be  no 
question  of  its  being  seasonably  raised,  and 
beg  we  might  be  saved  oar  exception.'  At  no 
subsequent  time  was  tills  matter  further 
called  to  the  attention  of  the  court"  The 
ruling  of  the  presiding  Judge  was  right  The 
auditor's  rieport  made  out  a  case  for  the 
plaintiff  aside  from  the  two  findings  com- 
plained of  as  rulings  of  law.  The  time  had 
not  come  when  the  defendant  had  a  right  to 
hare  the  Jury  Instructed  as  to  the  way  In 
which  the  auditor's  report  should  be  dealt 
with  by  them,  and  no  exception  lies  to  the 
refusal  of  the  Judge  to  give  the  Instruction 
requested.  The  requests  were  not  renewed 
when  the  case  was  .submitted  to  the  Jury, 
and  the  court  was  not  bound  to  act  at  that 
time  upon  the  previous  requests. 

2:  The  defendant's  counsel  asked  the  de- 
fendant: "Was  tlie  elevator  tn  question  ever 
approved  by  yon?"  The  presiding  Judge  ex- 
duded  the  question.  The  question  was  one  de- 
pending upon  Inferences  to  be  drawn  from  the 
facts  in  evidence.  In  such  a  case,  it  is  for 
the  Jury  to  find  from  the  facts  proved  wheth- 
er the  elevator  was  or  was  not  approved  by 
him.  The  question  asked  called  for  the  de- 
fendant's conclusion  on  the  Issue,  which  it 
was  the  province  of  the  Jury  to  decide,  and 
was  properly  excluded.  Brewer  v.  Housaton- 
Ic  Ballroed,  107  Muss.  277;  Commonwealth  v. 
Burton  (Suffolk,  June  6,  1803)  67  N.  E.  410; 
Bobbins  V.  Atkins,  168  Mass.  45.  46  N.  E. 
425:  O'DonneU  v.  Pollock,  170  Mass.  441,  40 
N.  B.  745. 

3.  The  defendant  asked  to  have  the  Jury 
instructed  that  the  plaintiff  could  not  main- 
tain its  action.  The  ground  on  which  he 
now  contends  that  the  ruling  should  have 
been  given  is  that  the  contract  was  made 
with  the  Washburn  Shops,  and  that,  in  the 
absence  of  an  assignment  of  it  by  the  Wash- 
bum  Shops  to  the  plaintiff,  the  plaintiff  can- 
not recover  for  the  elevator  built  under  It. 
But  the  answer  to  this  argument  is  that  the 
plaintiff's  contention  at  the  trial,  or  one  of 
its  contentions,  was  that  the  plaintiff  and  de- 
fendant made .  an  oral  agreement  on  the 
terms  set  forth  in  the  written  contract  be- 
tween the  Washburn  Shops  and  the  defend- 
ant which  was  substituted  for  that  written 
contract  with  the  assent  of  all  concerned, 
before  any  work  was  done  under  It,  and  the 
auditor  must  be  taken  to  have  found  that 
the  defendant  assented  to  this  substitution. 
How  the  defendant  could  be  found  to  have 
assented  if  he  had  reason  to  know,  but  did 
not  know,  of  the  substitution,  it  is  hard  to 
•ee.  But  no  question  on  that  point  was 
eSN.E.— 2 


raised  by  the  defendant  Moreover,  there 
may  have  been  further  evidence  on  the  point. 
There  is  no  statement  in  this  bill  of  excep- 
tions that  all  the  evidence  is  set  fortii.  Mo 
error  Is  shown  in  not  giving  the  ruling. 

4.  The  defendant  asked  to  have  the  Jury 
told  that  the  elevator  bad  not  become  the 
property  of  the  defendant  before  its  destruc- 
tion. This  request  was  asked  for  in  c(Hinec- 
tlon  with  a  clause  In  the  contract  providing 
that  until  paid  for  the  Washburn  Shops  could 
remove  the  elevator,  and  the  defendant's  con- 
tention that  until  then,  by  reaeK>n  of  this 
clause,  neither  the  elevator  nor  the  loss  was 
his.  But  in  the  first  place  the  auditor  found 
as  a  fact  that  the  defendant  accepted  the 
elevator  as  It  was  before  the  fire,  and  in  the 
second  place  there  was  evidence  at  the  trial 
that  the  defendant  had  agreed  to  waive  his 
objection,  founded  on  a  failure  to  comply  with 
some  details  of  the  specifications.  If  the  plain- 
tiff would  make  some  repairs  on  another  ele- 
vator, which,  on  the  evidence,  the  Jury  were 
warranted  in  finding  was  done.  Under  those 
circumstances,  the  ruling  was  rightly  refused. 

The  other  exceptions  have  not  been  argued, 
and  we  treat  them  as  waived. 

Exceptions  overruled. 


084  Uass.  150) 

RILEY  V,  NEW  ENGLAND  TELEGRAPH 

&  TELEPHONE  CO. 

(Supreme  Judicial  Court  of  Hassachusetts. 

Suffolk.    Sept  2,  1903.) 

TBLEGRAPHS  AND  TELEPHONES— POLES— LO- 
CATION IN  HIGHWAYS— INJURIES  TO  DRIV- 
ERS —  STATUTES  —  CONSTRUCTION  —  CON- 
TRIBUTORY NEGLIGENCE. 

1.  Rev.  Laws,  c  122,  {  16.  provides  that  a 
telegraph  company  shall  be  liable  in  damages 
to  a  person  injured  in  his  person  or  property  by 
the  poles,  wires,  or  other  apparatus  of  such 
company;  and  if  they  are  erected  on  a  public 
way  the  city  or  town  shall  not,  by  reason  of  the 
statute,  be  discharged  from  liability,  but  all 
damages  and  costs  recovered  against  it  on  ac- 
count of  such  injury  shall  be  reimbursed  by  the 
company  owning  the  poles,  wires,  or  other  ap- 
paratus. Beld,  that  under  such  statute  a  per- 
son injured  by  being  thrown  from  a  wagon, 
on  its  striking  a  telephone  pole  located  in  a 
public  street,  was  entitled  to  recover  against 
the  telephone  company  owning  the  pole,  without 
reference  to  the  latter's  negligence. 

2.  Such  section  did  not  make  the  owner  of  the 
pole  an  insurer  of  the  safety  of  persons  using 
the  street,  and  hence  a  person  injured  by  com- 
ing In  contact  with  the  pole  could  not  recover 
if  he  was  guilty  of  contributory  negligence. 

Lathrop,  J.,  dissenting. 

Exceptions  from  Superior  Oourt  Suffolk 
County;  Lemuel  Le  B.  Holmes,  Judge. 

Action  by  Jeremiah  Riley  against  the  New 
England  Telegraph  &  Telephone  Company. 
From  a  Judgment  in  favor  of  defendant 
plaintiff  brings  exceptions.    Sustained. 

C.  E.  Washburn  and  A.  S.  Hutchinson,  for 
plaintiff.  Powers,  Hall  &  Jones  and  F.  A. 
Houston,  for  defendant 

KNOWLTON,  C.  J.  The  plaintiff  was  driv- 
ing along  Bridge  street  in  Cambridge  upon  w 
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market  wagon,  the  bubs  of  whose  wheels 
projected  six  inches  beyond  the  rims  and 
spokes.  The  body  of  the  wagon  bad  wings 
extending  laterally  as  far  as  the  hnbs.  A 
telegraph  pole  of  the  defendant  was  set  close 
to  the  curbstone  on  the  inside,  and  It  leaned 
a  little  towards  the  center  of  the  street  A 
standpipe  used  to  fill  watering  carts  stood  be- 
side the  telegraph  pole,  and  the  dripping  from 
It  caused  a  sinking  or  depression  in  the  cob- 
blestone pavement,  small  in  area,  but  two  or 
three  Inches  in  depth  near  the  curbstone  and 
opposite  the  telegraph  pole.  As  the  right  for- 
ward wheel  of  the  plalntifTs  wagon  fell  into 
this  hollow,  the  body  of  the  wagon  lurched  to 
the  right  towards  the  pole,  so  that  the  wing 
struck  the  pole,  and  the  collision  threw  the 
plaintiff  out  and  injured  him.  The  pole  was 
erected  in  accordance  with  a  license  granted 
by  the  board  of  aldermen,  which  required  the 
defendant  to  maintain  it  as  nearly  perpendicu- 
lar as  practicable.  There  was  a  question 
whether  its  leaning  was  a  departure  from  the 
requirements  of  the  license. 

The  plaintiff  asked  the  Judge  to  Instruct  the 
Jury  as  follows:  "The  defendant  is  liable  to 
the  plaintiCT  In  this  action  If  the  latter,  while 
traveling  on  the  public  highway  and  in  the 
esercise  of  due  care,  was  Injured  by  reason 
of  a  telegraph  pole  belonging  to  the  defend- 
ant, although  said  pole  was  erected  and  main- 
tained by  the  defendant  in  accordance  with 
the  license  granted  by  the  board  of  aldermen 
of  the  city  of  Cambridge."  The  Judge  refus- 
ed to  give  the  instruction  requested,  and  gave 
the  Jury  this  instruction:  "If  you  find  that 
the  pole  was  erected  and  maintained  in  ac- 
cordance with  the  specifications  of  the  mu- 
nicipal officers,  and  that  there  was  no  negli- 
gence on  the  part  of  the  defendant  in  its  con- 
struction or  maintenance  of  the  pole,  then  the 
plaintiff  cannot  recover,  even  if  in  the  exer- 
cise of  due  care,  In  the  absence  of  any  direc- 
tion by  the  municipal  officers  to  alter  the 
location  or  construction  of  said  pole."  The 
exceptions  to  the  refusal  and  to  the  instruc- 
tion bi-ing  us  to  the  consideration  of  the 
statute  under  which  the  pole  was  erected. 
St.  1851,  p.  739,  c.  247,  |  2,  is  as  follows: 
"Whenever  injury  shall  be  done  to  any  per- 
son, or  to  the  buildings  or  other  property  of 
any  person  or  corporation,  by  the  posts,  wires 
or  other  apparatus  of  any  telegraph  line,  the 
company  or  individual  being  proprietor  of  the 
same  shall  be  held  responsible  in  damages  to 
the  person  or  corporation  so  injured."  St 
1859,  p.  417,  c.  260,  §  1,  which  was  doubtless 
enacted  to  change  the  law  stated  in  Young  v. 
Yarmouth,  9  Gray,  386,  provides  that  "towns 
which  may  be  otherwise  liable  in  damages  to 
any  person  for  injury  to  his  person  or  prop- 
erty, occasioned  by  telegraphic  posts  or  other 
fixtures  erected  on  highways  or  town  ways, 
shall  not  be  discharged  from  such  liability" 
by  reason  of  anything  contained  in  the  act 
authorizing  the  erection  of  such  posts,  and 
makes  the  companies  erecting  the  posts  or  fix- 
tures liable  to  reimburse  and  repay  to  towns 


the  full  amount  of  damages  and  costs  recover- 
ed by  any  party  injured.  These  two  statutes 
were  combined  in  Gen.  St  1860,  c.  64,  f  11, 
with  a  slight  change,  and  re-enacted  in  Pub. 
St.  1882,  c.  109,  S  1^.  and  again  re-enacted 
with  only  verbal  changes  in  Rev.  Laws,  c. 
122,  S  15.  The  first  of  these  two  statutes  cre- 
ates a  liability  without  any  reference  to  neg- 
ligence. The  Legislature  seems  to  have  rec- 
ognized that  the  erection  of  the  poles  and  fix- 
tures In  public  ways  would  create  obstruc- 
tions which  might  Interfere  to  some  extent 
with  the  use  of  the  public  streets,  and  in- 
crease the  liability  of  travelers  to  accidents. 
Such  obstructions,  whether  placed  in  a  side- 
walk or  in  a  part  of  street  designed  for  use 
by  vehicles,  being  there  when  the  streets  are 
lighted  and  when  they  are  in  darkness,  and 
in  every  variety  of  possible  conditions,  sub- 
ject persons  In  the  exercise  of  due  care  to 
risks  which  otherwise  would  not  exist  While 
the  Legislature  saw  fit  to  authorize  the  use 
of  the  streets  for  telegraph  lines,  it  provided 
at  the  same  time  that  the  telegraph  company 
should  be  liable  for  damages  to  all  persons 
injured  in  person  or  property  by  these  erec- 
tions. Doubtless  the  fact  that  electricity  is 
a  subtle  and  dangerous  agency,  which  was 
less  understood  in  1861,  when  this  statute 
was  enacted,  than  it  Is  now,  was  an  added 
reason  for  creating  this  legal  liability  with- 
out regard  to  negUgence.  Wires  and  other 
apparatus,  as  possible  causes  of  Injury,  are 
treated  by  the  statute  like  the  posts.  It 
might  be  difllcult  to  prove,  in  case  of  an  in- 
jury, by  a  transmitter  of  electricity,  whether 
the  injury  was  caused  by  negligence  or  by 
pure  accident  The  statute  indicates  an  in- 
tention on  the  part  of  the  Legislature  that 
these  erections  in  the  street,  which  in  many 
places  would  constitute  a  public  nuisance  if 
not  authorized  by  the  statute,  should  be  per- 
mitted only  upon  condition  that  those  who 
use  them  to  their  own  profit  should  make 
compensation  for  damages  caused  by  them. 
Both  the  principle  involved  and  the  statutory 
declaration  of  liability  are  substantially  the 
same  as  appear  in  Rev.  Laws,  c.  102,  i  146, 
which  declares  that  "the  owner  or  keeper  of 
a  dog  shall  be  liable  in  an  action  of  tort  to  a 
person  injured  by  it,  in  double  the  amount  of 
damages  sustained  by  him."  The  keeping  of 
dogs  Is  authorized  by  law,  and  in  many  cases 
is  meritorious.  Usually,  in  individual  cases, 
it  is  not  attended  with  obvious  danger;  but 
the  fact  that  it  materially  Increases  the  risk 
of  injury  to  Innocent  persons  is  a  reason  for 
making  dog  owners  liable  for  injuries  caused 
by  their  dogs,  even  though  the  owners  are 
free  from  fault.  We  are  therefore  of  opinion 
that  this  instruction  should  have  been  given. 
The  second  instruction  requested,  that  "con- 
tributory negligence  on  the  part  of  the  plain- 
tiff is  no  defense  to  this  action,  unless  sb 
gross  as  to  amount  to  fraud,"  was  rightly  re- 
fused. In  this  respect  the  statute  is  like  that 
last  quoted.  The  statute  as  to  dogs  is  sUent 
in  regard  to  care  on  the  part  of  the  injured 
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person.  But  owners  of  dogs  are  not  Insurers 
against  Injuries  inflicted  by  tliem  upon  per- 
sons wliose  negligence  contributes  to  tlie  in- 
jury. Munn  V.  Ueed,  4  Alien,  431;  Plumiey 
V.  Birge,  124  Mass.  57,  26  Am.  Rep.  645.  To 
make  a  defendant,  under  tills  statute,  an  in- 
surer against  injuries  to  persons  wbose  own 
fault  is  one  of  tbe  causes  of  the  injury,  im- 
poses too  great  a  liability  upon  the  corpora- 
tion. It  would  be  contrary  to  the  usual  rule 
of  liability  In  actions  of  tort  where  the  cause 
of  the  liability  is  not  more  culpable  than  neg- 
ligence. Tbe  language  of  this  statute  does 
not  indicate  that  this  absolute  liability  to  per- 
sons injured  applies  to  persons,  who  by  their 
own  conduct  would  be  precluded  from  recor- 
ery  against  a  defendant  In  an  action  for  negli- 
gence. 

Rev.  Laws,  c.  Ill,  8  270,  in  relation  to  the 
ilabllify  of  railroad  companies  for  damages 
by  fires  kindled  by  sparks  from  locomotive 
engines,  deaJs  with  a  different  kind  of  sub- 
ject, and  it  has  been  construed  a  little  more 
strictly.  Bowen  v.  Boston  &  Albany  Railroad 
Co.,  178  Mass.  524,  61  N.  E.  141.  Railroad 
companies  are  held  accountable  for  fires  set 
by  their  engines  under  ordinary  condittons. 
The  condition  of  the  property  does  not  ordi- 
narily contribute  as  an  active  agent  to  the 
kindling  of  the  fire.  It  is  a  passive  state 
which  was  contemplated  when  the  statute 
was  passed.  That  statute  leaves  the  owner 
entitled  to  tils  remedy,  unless  guilty  of  gross 
negligence  which  Is  culpable. 

The  instructions  In  regard  to  the  duty  of 
the  plaintiff  in  reference  to  care,  and  as  to 
what  constitutes  due  care  of  a  plaintiff  In  a 
case  like  this,  were  correct  and  sufficient 
The  third  request  for  instructions  was  rightly 
refused. 

Exceptions  sustained. 

LATHROP,  J.  (dissenting).  I  am  unable 
to  agree  with  the  opinion  of  the  majority  of 
the  <!ourt  If  the  only  question  involved  were 
that  of  the  construction  of  a  statute  I  should 
not  write  a  dissenting  opinion,  but  as  there 
are  other  questions  Involved,  which  I  have 
pointed  out  to  my  Brethren,  but  to  which 
no  answer  is  made  in  the  opinion,  I  feel 
Justified  in  discussing  the  whole  case. 

I  understand  that,  while  there  was  evi- 
dence that  the  pole  leaned  a  little,  the  in- 
Btmction  asked  for  assumes  there  was  no 
fault  on  the  iwrt  of  the  defendant,  and  that 
the  opinion  of  the  majority  proceeds  upon  the 
theory  that  the  pole  was  properiy  placed  and 
maintained.  While  this  pole  was  next  to  the 
inner  edge  of  the  curbstone,  its  base,  as 
appears  by  the  bill  of  exceptions,  was  nine 
inches  from  the  outer  edge  of  the  curbstone, 
and  so  it  is  manifest  that  if  the  wagon  had 
remained  in  an  upright  position,  and  the 
pole  had  been  upright,  no  part  of  the  wagon 
could  have  struck  the  pole.  As  is  stated  in 
the  opinion  of  the  majority,  there  was  a  de- 
fect in  the  street  into  which  one  of  the  fore 
wheels  went,  and  ttils  caused  the  wagon  to 


Im'ch  and  to  throw  the  top  of  the  wagon 
against  the  post,  throwing  the  plaintiff  out 
and  causing  the  injury.  It  seems  to  me  very 
clear  that  the  defect  in  the  highway,  and 
not  the  post,  was  the  proximate  cause  of  the 
injury.  The  majority  of  the  court  liken  the 
statute  under  consideration  to  the  dog  law, 
but  there  Is  a  dog  case  precisely  In  point. 
In  Sherman  v.  Favour,  1  Allen,  181,  a  man 
was  driving  along  a  highway  in  a  chaise 
drawn  by  a  horse.  A  dog  attacked  the  horse, 
and  the  horse  was  frightened.  While  the 
driver  was  attempting  to  guide  the  horse, 
one  of  the  reins  broke,  and  the  chaise  struck 
against  a  post  on  the  side  of  the  way  and 
was  damaged.  The  attack  of  the  dog  was 
held  to  I>e  the  proximate  cause  of  the  in- 
Jury.  I  venture  to  think  that  in  the  present 
case  the  proximate  cause  of  the  Injury  was 
the  defect  in  the  street,  and  not  the  pole. 
The  dog  law  was  first  enacted  by  St.  1791, 
c.  38,  i  4,  and  applies  to  a  case  where  a  dog 
assaults  a  person,  and  not  to  a  case  where 
a  dog  is  the  passive  cause  of  tbe  Injury. 
Thus  In  Sherman  v.  Favour,  1  Allen,  191,  it 
was  said  by  Chief  Justice  Bigelow:  "We  do 
not  mean  to  say  that  any  liability  would  be 
incurred  for  an  accident  or  injury  caused 
by  the  mere  presence  or  passing  of  a  dog, 
when  no  act  is  done  or  attack  is  made  by 
him,  as,  for  instance,  where  a  horse  is  fright- 
ened merely  by  seeing  a  dog  lying  or  run- 
ning in  tbe  street  In  such  a  case  the  dog 
would  be  only  the  passive  cause  of  the  in- 
Jury." 

If,  however,  these  questions  are  not  worthy 
of  consideration,  it  is  necessary  to  ^consider 
the  construction  of  the  statute.  In  the  first 
place,  it  Is  to  be  noticed  that  it  applied  only 
to  poles  of  a  telegraph  company,  and  not  to 
those  of  a  telephone  or  of  an  electric  light 
or  power  company.  See,  Rev.  Laws,  c.  122. 
And  it  has  been  held  that  an  electric  light 
company  is  not  liable  Irrespective  of  negli- 
gence. Hector  V.  Boston  Electric  Light  Co., 
161  Mass.  558,  37  N.  E.  773,  25  L.  R.  A.  554; 
Illlngswortb  v.  Boston  Electric  Light  Co.,  161 
Mass.  583,  37  N.  E.  778,  25  L.  R.  A,  552; 
Griffin  v.  United  Electric  Light  Co.,  164  Mass. 
492.  41  N.  E.  676,  32  L.  R.  A.  400,  49  Am. 
St  Rep.  477;  Reagan  v.  Boston  Electric 
Light  Co.,  167  Mass.  406,  45  M.  E.  743;  Hec- 
tor V.  Boston  Electric  Light  Co.,  174  Mass. 
212,  64  N.  E.  539,  75  Am.  St  Rep.  300.  If, 
therefore,  the  opinion  of  the  majority  Is 
right,  our  statutes  impose  a  liability  on  a 
telegraph  company  for  the  mere  keeping  of 
a  licensed  pole  on  a  highway,  while  no  such 
liability  is  imposed  on  a  company  owning 
similar  poles  and  using  a  far  more  danger^ 
ous  current  of  electricity. 

It  seems  tp  me  that  tbe  view  taken  by 
the  majority  of  the  court  is  one  which  ought 
not  to  be  reached.  The  question  is  not  a 
new  one,  though  It  has  not  before  been 
definitely  decided.  It  was  considered  by  Mr. 
Justice  Hoar  In  Commonwealth  v.  Boston, 
87  Mass.  555,  658,  a  case  arising  under  Gen. 
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St  1860,  c.  64,  S  11,  wblcb  Is  the  same  as 
the  one  before  us.  He  uses  this  language: 
"Whether  the  eleventh  section  Is  to  be  con- 
strued as  giving  or  preserving  a  right  of 
action,  where  the  Injury  Is  caused  by  the 
mere  placing  of  the  poles  at  the  places  ap- 
pointed for  them,  may  perhaps  admit  of 
doubt  The  liability  of  poles  to  decay  and 
fall,  or  to  lean  over  and  the  wires  to  be- 
come displaced,  would  give  the  provision  ef- 
fect, if  the  rlgbt  of  the  original  location  of 
them  were  regarded  as  unquestionable." 
These  remarks  of  Mr.  Justice  Hoar  seem  to 
me  to  be  the  true  role  in  the  case.  The 
opinion  of  the  majority  holds  that  the  plain- 
tifC  must  be  in  the  exercise  of  due  care.  This 
is  reading  the  law  of  negligence  into  the  stat- 
ute, so  far  as  the  plaintiff  is  concerned.  It 
seems  to  me  just  as  reasonable  to  read  the 
same  law  into  the  statute  as  to  the  defend- 
ant 

It  will  be  curious  to  see  how  far  the  ma- 
jority of  the  court  will  carry  its  interpreta- 
tion of  the  statute.  It  frequently  happens 
at  the  present  time  that  an  automobile  gets 
beyond  the  control  of  the  person  in  charge, 
and  plunges  Into  a  telegraph  pole  outside 
the  traveled  part  of  the  way,  and  the  auto- 
mobile or  the  person  In  charge  is  Injured. 
Is  the  owner  of  the  pole  to  be  held  liable? 
Again,  an  open  trolley  car  leaves  the  track 
owing  to  a  defective  rail,  and  a  passenger 
Is  thrown  against  a  telegrapb  pole.  Is  the 
owner  thereof  liable? 

I  cannot  think  that  the  Legislature  intend- 
ed any  such  consequence  to  result  from  the 
language  used  in  the  statute.  Statutes  are 
to  be  construed  reasonably,  and  it  seems  to 
me  that  the  construction  put  by  the  ma- 
jority of  the  court  tends  to  most  unreason- 
able results. 


(2»  iQd.  App.  SOS) 

CHICAGO  &  S.  B.  BY.  OO.  v.  KBNNBT  et  al. 
(Appellate  Court  of  Indiana,  DiTision  No.  2. 

Aug.  22,  1902.) 
INJUNCTION  PENDING  APPBALr-RBCBIVBRS. 
1.  An  order  was  made  appointing  a  receiver 
and  directing  him  to  talce  possession  of  the 
property  of  a  corporation,  -n-hich  gave  him  right 
ot  possession  at  once.  The  order  was  affirmed 
on  appeal  therefrom,  which  by  provision  of 
Bums'  Rev.  St.  1901,  {  1245,  suspended  the 
receiver's  authority  only  till  the  final  deter- 
mination of  such  appeal.  Beld,  that  the  Appel- 
late Court  will  not  enjoin  the  receiver  from 
taking  possession  pending  appeal  by  the  cor- 
poration from  judgment  in  the  main  action; 
it  not  being  essential  to  a  due  and  effective  ex- 
ercise of  appellate  jurisdiction. 

Appeal  from  Circuit  Court,  Putnam  County. 

Application  by  the  Chicftgo  &  Southeastern 
Railway  Company  against  Charles  Kenney 
and  others  for  a  temporary  Injunction  i»en- 
dente  lite.    Denied. 

Heniy  Crawford,  N.  C.  Stover,  W.  L.  Tay- 
lor, and  O.  J.  Lotz,  for  appellant  A.  H.  Bat- 
cliffe,  S.  D.  Coffey,  and  Knight  &  Knight  for 
appellee. 


PER  CURIAM.  Appellant  applied  to  and 
obtained  from  this  court  a  temporary  re- 
straining order,  and  the  question  now  for  de- 
termination is  whether  appellant  is  entitled 
to  a  temporary  Injunction  pendente  lite. 

The  record  shows  that  upon  the  applica- 
tion of  appellees  and  others  to  the  judge  of 
the  Clay  circuit  court  in  vacation,  a  receiver 
for  appellant  was  appointed.  The  receiver 
was  appointed  on  the  ground  that  appellant 
was  insolvent  and  In  the  order  of  appoint- 
ment a  finding  was  made  that  It  was  Insol- 
vent At  the  time  of  the  appointment  the 
Clay  circuit  court,  or  the  judge  thereof  in 
vacation,  had  jurisdiction  both  of  the  person 
of  the  defendant  and  the  subject-matter. 
The  appointment  of  a  receiver  was  made  un- 
der the  provisions  of  the  fifth  subdivision  of 
section  1236,  Bums'  Rev.  St  1901,  and  from 
such  appointment  appellant  appealed  to  the 
Supreme  Court  under  the  provisions  of  sec- 
tion 1245,  Bums'  Rev.  St  1901.  The  judg- 
ment or  order  appointing  the  receiver  was  by 
the  Supreme  Court  affirmed.  Chicago,  etc., 
R.  Co.  T.  Kenney  (Ind.  Sup.)  62  N.  B.  26. 
Pending  that  appeal,  the  main  action  came 
on  to  be  heard  and  determined.  A  change 
of  venue  was  taken  both  from  the  judge  and 
county,  and  the  venue  was  changed  to  the 
Putnam  circuit  court  In  the  latter  court 
judgment  was  rendered  In  favor  of  the  sev- 
eral appellees,  from  which  judgment  appel- 
lant prosecutes  this  appeal,  and  now  seeks  to 
keep  the  receiver  from  taking  possession  of 
and  operating  the  property  by  an  application 
for  a  temporary  Injunction. 

A  receiver  is  a  ministerial  officer  of  the 
court  appointing  him.  His  possession  is  not 
adverse  to  either  party,  but  is  for  the  ben- 
efit of  all  the  parties  to  the  suit  accord- 
ing to  their  respective  rights,  and  it  is  his 
duty  to  prevent  the  destruction  of  the  cor- 
porate assets.  A  receiver,  duly  appointed,  is 
empowered  by  statute,  under  the  control  of 
the  court  or  the  judge  thereof  in  vacation,  "to 
take  and  keep  possession  of  the  property." 
Section  1242,  Burns'  Rev.  St  1901.  The  re- 
ceiver's right  of  possession  accrued  at  once 
upon  his  appointment,  under  the  order  then 
made;  for  in  the  order  of  appointment  be 
was  directed  to  take  possession  of  the  prop- 
erty. High  on  Receivers,  {  136;  20  Am.  & 
Bng.  Ency.  of  Law  (1st  Ed.)  132.  By  reason 
of  the  appeal  and  tiie  provisions  of  section 
1245,  Bums'  Rev.  St  1901,  the  authority  of 
the  receiver  was  suspended,  and  he  had  no 
right  pending  the  appeal,  to  take  possession 
of  and  operate  the  property.  Until  the  enact- 
ment of  section  1245,  Bums'  Rev.  St  1901, 
no  appeal  could  be  taken  until  the  final 
disposition  of  the  cause.  Buchanan  v.  Ber- 
shire  Life  Ins.  Co.,  96  Ind.  510.  Such  ap- 
peal suspended  the  authority  of  the  receiver, 
under  the  express  language  of  the  statute, 
only  "until  the  final  determination  of  such 
appeaL"  The  appeal  having  been  determin- 
ed by  an  afilrmance  of  the  order  or  judg- 
ment appointing   the  receiver.  It  left  such 


Digitized  by 


Google 


Ohio) 


MARINE  INS.  CO.  v.  WALSH-UPSTILL  COAL  CO. 


21 


Jndgmeut  effectlTe  and  operative,  and  tbere- 
opon  liis  duty  and  power  were  not  different 
from  what  they  were  when  he  was  appointed, 
and  before  the  appeal  was  taken.  Hla  right 
to  the  iMsseaslon  of  the  property  was  fixed 
by  the  order  appointing  him,  and  the  express 
terms  of  the  statute. 

So  far  as  the  record  before  us  shows,  there 
has  been  no  order  discharging  or  removing 
him.  So  far  as  the  receiver  Is  concerned,  the 
cause  Is  regarded  as  still  pending.  Brlnkman 
V.  Rltsinger,  82  Ind.  358-364.  Injunctive  re- 
lief Is  granted  by  this  court  only  In  aid  of 
its  own  jurisdiction  and  to  enforce  its  own 
Jndgments  or  M^ers.  Baltimore,  etc.,  Ry.  Co. 
V.  Wabasb  R.  Co.,  28  Ind.  App.  186,  62  N. 
E.  520;  Lewis  v.  Billion,  4  Ind.  App.  106. 
29  N.  E.  443.  An  injunction  such  as  Is  here 
asked  cannot  be  essential  to  a  due  and  ef- 
fective exercise  of  appellate  Jurisdiction.  It 
is  wholly  unnecessary  at  this  time  to  deter- 
mine what  court  or  Judge  has  power  to  give 
the  receiver  directions  or  orders  relating  to 
the  management,  control,  and  operation  of  the 
property.  His  right  of  possession  has  been 
determined  by  his  appointment,  and  by  an 
affirmance  of  the  order  or  Judgment  of  ap- 
p<rfntment  by  the  Supreme  Court.  For  all 
subsequent  orders  he  must  apply  to  the  court 
having  Jurisdiction. 

The  temporary  restraining  order  is  dissolv- 
ed, and  the  temiwraiy  injunction  is  denied. 


(68  OUo  St.  469) 

MARINE   INS.   CO.,   LIMITED,    OP   LON- 
DON, ENGLAND,  v.  WALSH-tlP- 
STILL  COAL  CO. 
(Supreme  Court  of  Ohio.     June  16,  1903.) 

MARINK   INSURANCE-POLICY   CONTAINS 
"CONTRACT  PROPOSITION"— PROP- 
ERTY COVBRBD. 

1.  Where,  by  what  is  denominated  a  "con- 
tract proposition,"  request  is  made  of  an  insur- 
ance company  for  a  policy  of  marine  insurance. 
In  which  contract  proposition"  it  is  stated,  ''In- 
surance is  wanted  by  the  Walsh-Upstill  Coal 
Company  covering  all  shipments  of  the  follow- 
ing description  of  articles,  viz.:'  Sundry  coal 
cargoes,  belonging  to  them  and  as  agents,  at 
risk,"  etc.,  a  poucy  of  insurance  issued  upon 
such  application,  which  states  that  insurance  is 
made  as  per  said  contract,"  will  apply  to  and 
cover  only  such  cargoes  shipped  by  Ae  Walsh- 
Upstill  Goal  Company  aa  snail  belong  to  it  as 
owner,  and  to  such  as  shall  be  shipped  by  it  as 
agent  in  which  it  shall  have  some  pecuniary  in- 
terest at  risk. 

(Syllabns  by  the  Court) 

Error  to  Circuit  Court,  Cuyahoga  County. 

Action  by  the  Walsh-Upstlll  Coal  Company 
against  the  Marine  Insurance  Company,  Lim- 
ited, of  London,  England.  Judgment  for 
plaintiff,  and  defendant  brings  error.  Re- 
versed. 

The  Walsh-tTpstUi  Coal  Company,  the 
nominal  plaintiff  in  said  suit,  brought  the  ac- 
tion, as  averred  in  its  petition,  for  the  use 
of  the  R.  P.  Elmore  Company,  a  corpora- 
tion of  BiUwaukee,  Wis.  In  Its  petition  the 
Walsb-Upstill  Coal  Company  alleged:    "On 


April  26,  1897,  the  defendant.  In  considera- 
tion of  the  agreed  premiums  to  be  paid  It 
by  plaintiff,  duly  issued  and  delivered  to 
plaintiff  an  open  cargo  policy  of  insurance, 
with  certain  contract  propositions  thereto  at- 
tached, a  copy  of  which  Is  hereto  attached, 
marked  'Exhibit  A.'  In  and  by  said  policy 
defendant  insured  plaintiff  on  all  shipments 
of  coal  cargoes  belonging  to  plaintiff,  or  rep- 
resented by  It  as  agent,  provided  the  ship- 
ments thereof  be  reported  to  defendant's 
Cleveland  agent  by  plaintiff  as  soon  as  plain- 
tiff should  receive  advice  of  such  shipment; 
and  such  Insurance,  by  the  terms  of  said 
policy,  was  against  the  adventures  and  perils 
of  the  lakes,  rivers,  canals,  railroads,  fires. 
Jettisons,  and  all  other  perils  and  misfor- 
tunes that  have  or  shall  come  to  the  hurt, 
detriment,  or  damage  of  the  said  property, 
or  any  part  thereof.  In  and  by  said  policy 
defendant  Insured  all  such  shipments  of  coal 
made  from  and  after  April  1,  1897,  to  and 
including  December  1,  1897;  and  said  policy 
provided  that  the  risk  thereunder  upon  each 
such  shipment  should  begin  from  and  im- 
mediately following  the  loading  thereof  at 
the  port  or  place  named  In  the  Indorsement, 
and  should  continue  and  endure  until  the 
same  should  arrive  and  be  safely  landed  at 
the  port  of  destination,  and  not  exceed  48 
hours  from  the  time  of  arrival.  On  Novem- 
ber 29,  1897,  plaintiff,  acting  as  agent  of  the 
R.  P.  Elmore  Company  of  Milwaukee,  ship- 
ped a  cargo  of  1,836  tons  900  pounds  of  coal, 
at  Cleveland,  Ohio,  on  the  steam  propeller 
Egyptian,  consigned  to  the  R.  P.  Elmore 
Company,  Milwaukee,  Wisconsin;  and  said- 
steam  propeller  sailed  from  Cleveland  on 
said  voyage.  November  29,  1897.  •  •  • 
Said  steamer  Egyptian,  while  making  said 
voyage,  caught  fire  and  burned  to  the  water's 
edge,  a  short  distance  above  Thunder  Bay 
Island,  on  Lake  Huron,  at  a  place  covered 
by  said  Insurance,  on  the  night  of  December 
1,  1897,  the  hull  of  said  steamer  filled  with 
water,  and  such  portions  thereof,  and  of  said 
cargo,  as  were  not  consumed  by  said  fire, 
sank  to  the  bottom  of  Lake  Huron  in  very 
deep  water,  whereby  said  cargo  became  a  to- 
tal loss."  There  was  the  further  averment 
of  due  proof  of  loss  and  of  the  refusal  of 
defendant  to  pay,  and  the  allegation  that 
there  was  due  plaintiff  from  the  defendant, 
by  reason  of  the  premises,  the  sum  of  $3,- 
990.72,  with  interest  thereon  from  January 
18,  1808,  and  a  prayer  for  Judgment  for  that 
sum. 

The  contract  proposition  attached  to  said 
policy  of  insurance  was  in  the  words  and 
figures  following,  to  wit: 

"Contract  Proposition. 

"To  The  Marine  Insurance  Co.,  Limited, 
of  London,  England:  Insurance  Is  wanted 
by  the  Walsh-Upstill  Coal  Co.  covering  all 
shipments  of  the  following  description  or 
articles,  viz.:  Sundry  coal  cargoes,  belonging 
to  them  and  as  agents,  at  risk,  and  reported 
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as  h>irein  stipulated,  from  April  1,  1897,  until 
December  1,  1807,  at  and  from  lake  ports, 
hj  the  following  routes,  modes,  and  convey- 
ances, and  rates  of  premium,  viz.:  From 
Lake  Erie  to  Detroit  and  St.  Clair  river,  and 
to  Lakes  Huron,  Ontario,  Michigan,  and  Su- 
perior, 15  cents  per  $100,  on  standard  sail 
and  steam  vessels  not  classing  below  A'^. 
Bl  vessels,  22%  cents  per  $100.  Bl^  ves- 
sels, 80  cents  per  |100  to  September  1st; 
40  cents  per  $100  to  October  1st;  80  cents 
per  $100  to  November  1st;  76  cents  per  $100 
to  November  SOth.    Subject  to  the  conditions 

of  cargo  policy  No. ,  of Insurance 

Co.,  Ltd.,  of .    All  shipments  attaching 

nnder  said  policy  shall  be  valued  at  Invoice 
cost,  with  ten  (10)  per  cent  added,  unless 
otherwise  agreed  upon  prior  to  shipment; 
each  shipment  to  be  reported  to  the  agent 
of  the  said  Insurance  company,  at  Cleve- 
land, Ohio,  as  soon  as  receiving  Invoices. 
Shipments  on  any  one  vessel  limited  to 
$ .    Premiums  payable  monthly. 

"Dated,  Cleveland,  Ohio,  April  1,  1897. 
"The  Walsh-Upstlll  Coal  Co., 

"J.  P.  Walsh,  General  Manager,  Applicant 

"Accepted ,  189-. 

"Hutchinson  &  Co.,  Agents. 

"This  contract  Is  not  binding  until  approv- 
ed by  C.  A.  Macdonald  &  Co.,  general 
agents." 

The  Marine  Insurance  Company  by  way 
of  answer  alleged:  "That  under  and  by  the 
provisions  of  said  contract  so  attached  to 
said  policy,  as  aforesaid,  it  was  provided 
that  only  coal  cargoes  belonging  to  the  plain- 
tiff and  as  agent,  at  risk  and  reported  as 
therein  stipulated,  should  be  covered  by  said 
policy;  and  It  was  provided  in  said  policy 
that  the  defendant  made  Insurance  as  per 
said  contract  dated  April  1,  1897,  on  account 
of  the  Walsh-Upstlli  Coal  Co.  Defendant 
says  that  these  stipulations  In  the  policy 
were  material  to  the  risk  taken  by  It  In  is- 
suing said  policy  of  insurance,  and  binding 
upon  plaintiff.  Further  answering,  it  says 
that  the  plaintiff  did  not,  at  the  time  of  ship- 
ment, or  any  other  time,  have  any  ownership 
or  Interest  In  two  hundred  and  twenty-three 
(223)  tons  one  hundred  (100)  pounds  of  the 
coal  shipped  upon  said  steamer;  that  It  sold 
to  the  R.  P.  Elmore  Co.  one  thousand  seven 
hundred  and  thirteen  (1,713)  tons  eight  hun- 
dred (800)  pounds,  of  the  coal  so  shipped,  de- 
livered free  on  board  vessel  at  Cleveland, 
and  that  when  said  coal  was  delivered  upon 
said  vessel  It  became  and  was  the  property 
of  the  R.  P.  Elmore  Co.,  and  that  the  plain- 
tiff had  no  ownership  or  Interest  therein; 
that  all  of  said  coal  was  shipped  as  belonging 
to  plaintiff;  that  no  part  of  said  coal  so  ship- 
ped was  at  the  risk  of  damage  or  loss  to  the 
plaintiff;  that  plaintiff  had  no  Insurable  In- 
terest In  any  of  said  coal  at  time  of  shipment 
or  loss;  and  that  plaintiff,  with  intent  to 
deceive  defendant,  sought  to  obtain  Insurance 
upon  said  shipment  by  representing  to  the 


agents  of  the  defendant  that  said  coal  be- 
longed to  the  plaintiff  and  was  shipped  od 
Its  account" 

Replying  to  these  averments  of  defendant's 
answer,  the  plaintiff  "denies  the  allegation 
that  It  did  not  at  any  time  have  any  Interest 
In  223  tons  100  pounds  of  the  coal  shipped 
upon  the  said  steamer  Egyptian;  denies  the 
allegatioh  that  plaintiff  had  no  Interest  In  the 
1,713  tons  800  pounds  of  said  coal  which  It 
sold  to  the  R.  P.  Elmore  Co.;  denies  the  alle- 
gation that  no  part  of  said  coal  so  shipped 
was  at  the  risk  of  damage  or  loss  to  the 
plaintiff;  denies  the  allegation  that  plaintiff 
had  no  insurable  interest  In  any  of  said  coal, 
and  that  plaintiff,  with  Intent  to  deceive  de- 
fendant, sought  to  obtain  insurance  upon  said 
shipment  by  representing  to  the  agents  of 
defendant  that  said  coal  belonged  to  the  plain- 
tiff and  was  shipped  on  Its  account;  and 
denies  the  allegation  that  said  policy  of  in- 
surance never  attached  to  said  cargo  of  coat 
and  said  cargo  was  not  covered  by  said  pol- 
icy." 

Numerous  other  averments  and  denials  are 
made  in  the  pleadings,  but  they  are  not  ma- 
terial to  a  determination  of  the  question  here 
presented,  and  need  not  be  stated.  In  the 
court  of  common  pleas,  the  Walsh-Upstlll  Coal 
Company  recovered  a  judgment  for  the  full 
amount  claimed,  to  wU,  $4,633.  This  judg> 
ment  was  affirmed  by  the  chrcuit  court,  and 
It  Is  to  reverse  this  judgment  of  affirmance 
that  the  present  proceeding  In  error  Is  prose- 
cuted by  the  Marine  Insurance  Company. 

Goulder,  Holding  &  Masten,  for  plahitiff  In 
error.    Roger  M.  Lee,  for  defendant  In  error. 

CREW,  J.  (after  stating  the  facts).  Wheth- 
er the  judgment  of  the  circuit  court  was  er- 
roneous Is  in  this  case  to  be  determined  from, 
and  is  dependent  upon,  the  Interpretation  and 
effect  proper  to  be  given  to  the  contract  of 
Insurance  on  which  this  suit  was  brought. 
The  facts  of  this  case  are  not  in  dispute, 
and  If,  as  contended  by  the  defendant  In  er- 
ror, the  contract  In  suit  Is,  because  of  the 
language  therein  employed,  equally  com- 
prehensive with,  and  In  legal  effect  the  equiv- 
alent of,  an  open  cargo  policy  containing  the 
phrase,  "for  themselves  or  whom  it  may  con- 
cern," whereby  the  Walsh-Upstlll  Company 
was  authorized  to  cover  and  insure  either  car- 
goes owned  by  it  or  cargoes  shipped  and  in- 
sured by  it  as  agent  for  the  consignee,  but 
lu  which  it  had  neither  ownership  nor  inter- 
est, then  the  judgment  of  the  chrcuit  court 
was  right;  but  if,  on  the  other  hand,  the 
terms  and  provisions  of  said  policy,  when 
rightly  construed  and  interpreted,  are  such  as 
to  limit  Its  application  to  cargoes  of  coal  be- 
longing to  the  Walsh-Upstlll  Company,  or  to 
cargoes  shipped  by  said  company  In  which  it 
had  and  held  some  pecuniary  Interest  'as  own- 
er or  agent,  then  and  in  that  event  the  judg- 
ment of  the  circuit  court  was  erroneous.  The 
single  question  presented  here  for  determl- 
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nation  Is,  was  this  cargo  of  coal  shipped  by 
the  Walsii-Upstlll  Company  to  tlie  R.  P.  El- 
more Company  of  Milwaukee,  Wis.,  covered 
by  tlie  policy  of  Inem-ance  on  wliicb  tills  suit 
is  brought?  The  answer  must  be  found  in 
the  proper  interpretation  of  the  contract  at 
policy  Itself. 

It  is  conceded  in  this  case  that  the  Walsh- 
Uiffitill  Coal  Company,  at  the  time  it  applied 
for  insurance  on  this  cargo  of  coal,  was 
neither  the  owner  of  said  cargo,  nor  had  it 
any  interest  in  the  same  as  agent  or  other- 
wise. But  It  is  claimed  by  defendant  in  er- 
ror that,  although  it  had  no  ownership  in  the 
coal  at  the  time  of  procuring  the  Insurance, 
it  was  the  agent  of  the  Elmore  Company  in 
securing  the  insurance  and  sliipping  the  coal, 
and  that  by  the  terms  of  its  contract,  under 
which  the  policy  was  issued,  such  policy  cov- 
ered as  well  coal  shipped  by  it  as  agent  as 
that  shipped  by  it  as  owner,  and  that  the 
words  of  the  contract,  "covering  all  ship- 
ments of  the  following  description  of  articles, 
viz.,  sundry  coal  cargoes  belonging  to  them 
and  as  agents,  at  risk,"  etc.,  is  in  eftect  a  con- 
tract and  agreement  to  insure  such  cargoes 
of  coal  as  should  be  shipped  by  it  as  owner, 
and  also  such  as  should  be  shipped  by  It  as 
agent,  although,  when  shipped  as  agent,  it 
might  be  without  Interest  in  the  cargo  ship- 
ped. If  this  provision  in  said  contract  is  the 
equivalent  of,  and  carries  with  it  the  same 
legal  interpretation  as,  the  plirase  "for  them- 
selves or  whom  it  may  concern,"  then  under 
this  policy  the  Walsh-Upstill  Company  was, 
as  claimed  by  defendant  in  error,  authorized 
to  cover,  not  only  such  cargoes  as  were  own- 
ed by  It,  but  all  cargoes  shipped  and  insured 
by  it  as  agent,  by  whomsoever  owned.  Such, 
we  thinlc,  was  not  the  Intention  of  the  par- 
ties to  this  contract,  nor  is  such  the  effect 
and  meafling  proper  to  be  given  to  the  terms 
and  provisions  of  the  contract  Itself,  when 
rightly  construed  and  Interpreted.  That  it 
was  not  the  purpose  of  the  Walsh-Upstill 
Company  to  procure  a  general  authority  to 
solicit  and  take  risks,  or  to  cover  by  insur- 
ance ail  cargoes  of  coal  that  might  be  ship- 
ped by  it,  whether  interested  therein  or  not, 
would  seem  to  be  evidenced  by  the  language 
of  its  application  to  said  insurance  com- 
pany for  insurance.  This  application,  the 
so-called  "contract  proposition,"  recites  that: 
"Insurance  Is  wanted  by  the  Walsh-Upstill 
Coal  Co.  covering  all  shipments  of  the  follow- 
ing description  of  articles,  viz.:  Sundry  coal 
cargoes,  belonging  to  them  and  as  bgents,  at 
risk,"  etc.  And  the  policy  issued  on  this 
application  by  the  insurance  company  con- 
tained the  recital  tliat  It  was  Issued  "on 
account  of  the  Walsh-Upatill  Coal  Co.,  as 
per  contract  dated  April  1,  1897,"  etc.  By 
this  application  Insurance  was  requested  by 
the  Walsh-Upstill  Company  only  upon  "car- 
goes belonging  to  them  and  as  agents,  at 
risk,"  and  the  policy  issued  covered  only  such 
cargoes.  Insurance  was  not  asked  by  the 
Walsh-Upstill  Company  ''for  whom  it  might 


concern,"  nor  was  it  asked  for  or  on  behalf 
of  the  R.  P.  Elmore  Company,  who  were  the 
owners  of  this  cargo,  and  who  alone  were 
at  risk  in  case  of  loss,  but  it  was  asked  and 
obtained  for  and  on  account  of  the  Walslt- 
Upstill  Company  on  cargoes  belonging  to 
them  and  as  agents,  at  risk.  The  parties  to 
this  contract  of  insurance  are  chargeable 
with  knowledge  of  the  law  governing  this 
character  of  Insurance,  and  it  is,  we  think, 
under  the  tacts  of  this  case,  fair  to  assume 
they  were  not  without  knowledge  that  iu 
marine  Insurance  It  is  a  matter  of  common 
usage  to  issue  policies  "for  whom  It  may  con- 
cern," upon  application  made  for  that  pur- 
pose. If  It  had  been  the  purpose  of  the 
Walsh-Upstlll  Company  to  obtain  such  a  pol- 
icy, or  to  procure  authority  to  act  as  agent 
for  the  Marine  Insurance  Company  in  solicit- 
ing and  taking  risks,  and  If  it  had  been  the 
purpose  of  the  Insurance  company  to  con- 
stitute said  Walsh-Upstill  Company  its  agent 
for  that  purpose,  we  may  reasonably  assume 
that  the  application  and  policy  would  have 
taken  some  such  form.  But  the  Walsh-Up- 
stlll Company  did  not  apply  for  such  a  pol- 
icy, nor  did  the  insurance  company  issue  such 
a  one,  unless  the  words  "belonging  to  them 
and  as  agents,"  in  this  policy,  carry  the  same 
legal  Interpretation  as  the  phrase  "for  whom 
It  may  concern." 

The  contract  of  marine  Insurance,  in  Its 
essential  nature  and  in  all  Its  incidents,  is 
purely  a  contract  of  indemnity;  hence,  or- 
dinarily, an  insurable  interest  of  appreciable 
value  on  the  part  of  the  assured  in  the  sub- 
ject of  Insurance  is  of  the  very  essence  of  the 
right  to  recover  upon  such  contract.  If  there 
is  no  interest,  there  can  be  no  loss;  and,  if 
there  is  no  risk  of  loss  on  the  part  of  the 
assured,  there  can  be  no  valid  contract  of 
indemnity.  This  policy  of  Insurance  Is  not 
subject  to  the  same  construction  and  inter- 
pretation that  might  be  given  it,  If  the  pro- 
vision in  question  were  made  to  read  "for 
whom  it  may  concern,"  or  if  the  policy  were 
made  to  run  to  "A.  B.,  as  agent,"  or  "to  O.  & 
L.,  for  the  owners,"  as  was  the  form  of 
policy  in  some  of  the  cases  cited  by  counsel 
for  defendant  In  error;  for  in.  such  case  the 
policy  Itself  would,  on  its  face,  clearly  in- 
dicate and  show  that  the  person  Intended  to 
be  insured  thereby  was  a  person  other  than 
the  person  making  the  application,  and  to 
whom  and  In  whose  name  the  policy  issued. 
But  the  contract  we  are  considering  was  not 
of  that  character,  but  was  by  its  terms  a  per- 
sonal contract  between  the  Walsh-Upstill 
Company  and  the  insurance  company,  where- 
by the  Walsh-Upstill  Company  sought  and 
obtained  insurance  for  itself  and  on  its  own 
account,  and  not  generally  "for  whom  It  may 
concern."  That  the  words  "at  risk,"  In  this 
contract,  are  there  for  some  purpose  and 
have  some  meaning,  must  be  presumed,  and 
In  the  construction  of  said  contract  these 
words  may  not  be  omitted  or  disregarded, 
nor  may  other  words  which  change  or  en- 
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!arge  the  meaning  of  said  contract,  or  cliange 
the  intendment  of  tbe  parties  thereto,  be 
substituted  in  their  stead.  Lool^lng  to  their 
place  and  position  in  tills  contract,  and  tak- 
en In  connection  with  the  other  language  and 
proTiaious  thereof,  we  think  these  words  "at 
risk"  must  be  held  to  aualify,  and  were  so 
intended,  the  words  which  Immediately  pre- 
cede them,  and  in  connection  with  which  they 
are  used,  viz.,  the  words  "and  as  agents," 
and,  80  construed,  they  are  a  limitation  on 
the  authority  of  the  Walsh-Upstill  Company, 
and  restrict  the  application  of  this  policy  of 
Insurance  to  such  cargo^  as  belong  to  said 
Walsh-Upstill  Company  as  owner,  or  such  as 
it  has  some  interest  and  risk  in  as  agent; 
and  such,  we  think,  was  the  intention  of  the 
parties  to  this  contract  The  Walsh-Upstill 
Company  was  a  coal  company  doing  business 
in  Cleveland,  Ohio,  and  engaged  in  the  busi- 
ness of  selling  and  shipping  coal.  The  coal 
sold  by  it  was  sometimes  delivered  "free  on 
board"  vessels  at  Cleveland,  or  other  port  of 
shipment,  and  sometimes  delivery  was  to  be 
made  at  the  port  of  destination,  so  that  it 
might  very  well  be  in  certain  cases  that  the 
Walsh-Upstill  Company,  as  consignor,  might 
have  an  insurable  interest  in  a  cargo  of  coal, 
the  title  to  which  had  by  delivery  to  the  car- 
rier passed  to  the  consignee;  and  to  the  ex- 
tent of  such  interest  it  might  have  insurance 
under  this  contract  and  policy. 

The  case  of  Insurance  Co.  t.  Wilson,  6 
Ohio  St.  553,  cited  and  relied  upon  by  de- 
fendant in  error,  is  clearly  distinguishable 
from  this  case.  In  that  case  Wilson  &  Co. 
were  insurance  brokers  and  were  acting  for 
the  Protection  Insurance  Company.  The  syl- 
labus in  that  case  is  as  follows:  "Insurance 
brokers,  holding  an  open  policy  of  insurance 
for  themselves  and  whom  it  may  concern, 
may.  In  case  of  damage  to  property  covered 
by  their  policy,  maintain  in  their  names  au 
action  for  the  use  of  tbe  owners,  although 
tbe  latter  are  not  named  in  the  policy,  if  it 
sufficiently  appear  that  the  Insurance  was  pro- 
cured for  tiielr  benefit"  Bowen,  J.,  an- 
nouncing the  opinion  in  that  case,  speaking 
of  the  authority  of  Wilson  &  Co.,  and  the 
character  of  their  policy,  said:  "They  had 
been  agents  intrusted  with  the  business  of 
taking  risks  upon  property  against  the  perils 
of  transportation,  of  fire  and  of  thieves. 
For  the  purpose  of  executing  this  agency 
they  received  from  the  insurance  company 
an  open  policy  'to  themselves,  or  whom  it 
might  concern,'  etc.  So  that  In  this  case 
tbe  policy  Itself  was  one  'for  whom  It  might 
concern'  and  clearly  showed  that  Wilson  Se 


Co.,  In  whose  name  it  Issued,  were  not  re- 
quired to  have  any  beneficial  interest  in 
property  that  might  be  covered  by  It"  But 
the  policy  issued  to  the  Walsh-Upstill  Com- 
pany covered  only  property  belonging  to  It, 
or  in  which  as  agent  it  had  some  risk.  We 
are  of  opinion  that  under  the  admitted  facts 
of  this  case  the  cargo  of  coal  lost  was  not 
covered  by  the  policy  of  Insurahce  on  which 
this  suit  was  brought,  and  therefore  that  no 
recovery  can  be  had  on  said  policy,  because 
of  the  loss  of  said  cargo. 

Judgment  of  the  circuit  court  reversed,  and 
judgment  for  plaintiff  In  error. 

SPEAR,  SHAUCK,  and  PRICE,  JJ.,  con- 
cur. 

DAVIS,  J.  I  concur  In  the  syllabus  and 
in  the  Judgment;  but  I  do  not  concur  in  all 
of  the  reasoning  by  which  the  conclusion  Is 
reached  in  the  opinion.  The  question  to  be 
determined  in  this  lawsuit  is  Who  Is  insured, 
not  what  is  insured.  The  words  "at  risk"  de- 
fine the  property  to  be  .Insured,  and  not  the 
person,  and  they  are  customarily  used  for 
that  purpose.  I  regard  It  as  both  bad  law 
and  bad  grammar  to  construe  this  phrase  as 
qualifying  the  term  "agents,"  Instead  of 
"cargoes."  I  therefore,  for  the  purposes  of 
this  controversy,  construe  only  so  much  of 
the  application,  or,  as  It  is  here  called,  the 
"contract  proposition,"  as  precedes  and  in- 
cludes the  word  "agents."  It  recites  that  In- 
surance Is  wanted  for  the  Walsh-Upstill  Com- 
pany. "Expressio  unius  est  excluslo  alter- 
ius."  Therefore  insurance  was  not  asked  for 
nor  issued  for  anybody  else.  It  was  request- 
ed and  issued  upon  cargoes  "at,  risk,"  etc., 
belonging  to  the  Walsh-Upstill  Company  as 
principal  "or  as  agents";  but  when  it  is  a 
conceded  fact  that  the  particular  •  cargo  In 
question  did  not  belong  to  the  Walsh-Upstill 
Company,  as  agents  or  otherwise,  it  seems 
to  me  to  be  a  very  violent  construction  of  the 
contract  which  would  permit  them  to  Insure 
the  cargo  which  did  not  belong  to  them  for 
the  use  and  benefit  of  strangers  to  the  con- 
tract to  whom  it  did  belong;  and  It  would,  in 
my  opinion,  be  a  still  more  violent  strain 
upon  the  law  to  allow  such  owners  to  re- 
cover as  beneficiaries  In  the  name  of  the 
Walsh-Upstill  Company.  Such  procedure 
would  be  essentially  a  fraud  upon  the  insur- 
ance company,  and  is  not  Justified  by  any 
fair  interpretation  of  the  language  of  the 
contract  proposition. 

BURKET,  C.  J.,  concurs  In  tbe  above. 
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(U(  Uan.  IM) 

BASSBTT  T.  NICEBBSON. 

(gnpreme    Judicial    Court    of    Massachosetta. 

Barlutable.    Sept.  S,  1903.) 

WILLS— CONSTRUCTION— BSTATB     TRANSMIT- 

TED-FKK  OR  LIFE  BSTATE-UMITATION 

BY  8UBSBQVBNT  CODICIL,. 

J,  Under  Pub.  St.  1882,  c  127,  i  24,  provid- 
ing tliat  every  devise  shall  be  construed  to  con- 
vey all  the  estate  which  the  testator  could  law- 
fuUy  devise  in  the  lands  mentioned,  unless  it 
clearly  appears  by  the  will  that  he  intended  to 
convey  a  less  estate,  words  of  inheritance  are 
not  necessary  to  be  osed  in  a  will  to  create  a 
dfiviso  in  f G£ 

2.  Where  testator  devised  to  his  niece,  hia 
present  housekeeper,  all  the  residue  of  his  es- 
tate, botL  real  aud  personal,  after  paying  cer- 
tain legacies,  funeral  expenses,  and  other  debts, 
and  provided  that  such  niece  should  hare  fuU 
power  to  do  with  the  remainder  of  his  estate  aa 
ahe  might  deem  proper  during  her  natural  life, 
the  niece  took  the  residue  of  testator's  estate 
in  fee. 

8.  The  estate  so  created  was  not  limited  by 
a  smbseqnent  codicil  bequeathing  a  certain 
•mount  in  trust,  provided  so  much  remained 
after  the  decease  of  such  residuary  legatee  and 
the  payment  of  all  her  funeral  and  legal  ex- 
penses, to  be  used  for  the  im{wt>vement  of  cer- 
tain burial  lota. 

Appeal  from  Supreme  Judicial  Court, 
Barnstable  County. 

Petition  br  Charles  Bassett,  as  administra- 
tor de  boDla  non  with  the  will  annexed  of 
Clement  Kendrlck,  against  Darius  M.  Nick- 
erson,  as  executor  of  the  estate  of  Sarah 
A.  E.  Turner,  deceased,  for  the  construc- 
tion of  the  will  of  said  Kendrlck.  On  appeal 
from  probate  by  <lefeudant  case  reserved. 
Reversed. 

D  M.  Nlckerson,  Jr.,  ani  T.  H  Armstrong, 
to  appellant    Cliaa.  Bassett,  for  appellee. 

LATHROr,  3.  While  this  case  is  before  us 
In  a  very  Irregtilar  manner,  yet,  as  all  par- 
ties interested,  although  not  made  parties, 
have  filed  briefs,  and  desire  the  case  to  be 
determined  on  the  merits,  we  proceed  to  con- 
sider the  case,  first  mentioning  the  irregu- 
larities. 

The  petition  is  brought  by  Charles  Bassett; 
as  administrator  de  bonis  non  with  the  will 
annexed  of  Clement  Kendrlck,  against  the 
executor  of  the  will  of  Sarah  A.  K.  Turner, 
who  was  the  residuary  devisee  and  legatee 
of  Clement  Kendrick,  and  who  left  a  will 
disposing  of  all  ber  property.  The  principal 
question  in  the  case  is  whether  Turner  took 
an  estate  In  fee  In  the  real  estate,  and  an 
absolute  estate  In  the  personal  property,  or 
whether  she  took  only  an  estate  for  life,  with 
a  power  of  disposal  during  her  life,  but  with- 
out a  power  of  disposal  by  will.  It  is  obvi- 
ous in  such  a  case  that  the  petitioner  had 
nothing  to  do  with  the  real  estate  unless  it 
was  needed  for  the  payment  of  debts.  Hall 
T.  Cogswell  (Mass.)  67  N.  B.  644.  And  there 
is  no  allegation  of  this,  nor  did  the  executor 
of  the  will  of  Turner,  the  only  respondent 
named,  have  anything  to  do  with  the  real  es- 
tate, unless  needed  for  the  payment  of  debts. 
There  is  also  a  statement  of  facts  in  the  case 


signed  by  the  petitioner  and  tbe  respondent, 
but  whether  this  was  filed  In  the  probate 
court  or  in  the  Supreme  Judicial  Court  does 
not  appear.  The  case  was  reserved  for  our 
consideration  on  the  agreed  facts,  and  it  does 
not  appear  that  .sither  the  heirs  at  law  of 
Kendrlck,  or  the  legatees  and  devisees  under 
tbe  will  of  Turner,  have  been  made  parties. 
We  proceed  to  consider  tbe  case  as  if  the 
proper  parties  were  before  us,  as  they  have 
appeared  and  filed  briefs. 

By  the  first  two  clauses  of  the  will  of 
Clement  Kendrick,  dated  September  27, 1882, 
he  left  to  his  two  brothers,  John  O.  and  Ze- 
mlra,  9500  each. 

The  third  clause  of  his  will  reads  as  fol- 
lows: "I  give,  devise  and  bequeath  to  my 
niece,  Sarah  A.  K.  Turner,  my  present  house- 
keeper, all  the  rest  and  residue  of  my  es- 
tates, both  real  and  personal  that  I  may  die 
possessed  of,  after  pajring  the  above-named 
legacies  and  my  funeral  expenses  and  all  oth- 
er debts  that  I  may  be  owing  at  my  decease 
(if  any)  and  after  the  payment  of  the  above- 
named  debts  and  legacies  I  hereby  give  her, 
my  said  niece,  Sarah  A.  K.  Turner,  full  pow- 
er to  do  with  the  remainder  of  my  estates  as 
she  may  deem  most  proper  during  her  nat- 
ural life."  The  fourth  clause  of  the  will  ap- 
pointed Sarah  A.  K.  Turner  executrix  of  the 
will.  The  first  codicil  to  the  will  was  dated 
June  1,  1891.  In  it  after  describing  himself 
as  of  Chatham,  was  the  following  language: 
"I  give  and  bequeath  to  the  treasurer  of  the 
People's  Cemetery  in  said  Chatham,  and  to 
his  successors  In  said  office  tiie  sum  of  five 
hundred  dollars,  In  trust  nevertheless  (pro- 
viding there  should  be  so  much  remaining  at 
the  decease  of  my  niece  Sarah  A.  K.  Turner 
and  the  payment  of  all  her  funeral  and  legal 
expenses  are  paid)  to  be  kept  by  said  treas- 
urer safely  Invested  and  so  much  of  the  in- 
terest thereof  as  may  be  necessary  therefor 
to  keep  my  father's,  Joslah  Kendrlck,  my 
brothers,  John  O.  Kendrick,  Henry  Kendrick 
and  my  own  burying  lots. in  said  cemetery  in 
good  order  forever;  and  if  the  said  interest 
should  be  more  than  Is  necessary  for  that 
purpose,  the  balance  of  Interest  may  be  used 
to  be  put  into  a  fund  to  be  used  for  the  re- 
pairs of  the  fence  around  said  cemetery. 
Hereby  ratifying  and  confirming  my  said  will 
as  aforesaid  except  as  the  same  may  be  al- 
tered or  changed  by  this  my  said  codicil  there- 
to." The  third  codicil,  dated  August  8,  1894, 
gave  $1  to  the  heirs  of  his  deceased  brother 
Tracy,  and  the  same  amount  to  the  heirs  of 
his  deceased  brother  Joslah.  To  bis  brother 
John  C,  If  he  ouUlved  the  testator,  he  left 
the  sum  of  $100,  and  expressly  canceled  the 
bequest  of  $500  made  in  tbe  will.  The  same 
amount  was  bequeathed  to  Zemira  on  the 
sam^  conditions,  and  the  "bequest  of  |500  In 
the  will  was  expressly  canceled. 

Clement  Kendrick  died  on  -November  26, 
1894.  At  the  time  of  making  his  will  and  at 
bis  death  his  heirs  at  law  were  brothers  and 
heirs  of  deceased   brothers.     Sarah  A.  K. 
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Turner  was  a  nl«ce  of  the  testator's  wife, 
and  not  a  relation  of  tbe  testator.  She  was 
appointed  executrix  of  the  will  January  8, 
1895.  She  filed  an  inventory  showing  per- 
sonal estate  to  the  amount  of  ^,434,  and 
real  estate,  including  tbe  homestead,  to  the 
amount  of  $1,475.  In  her  probate  accounts 
she  transferred  to  herself  all  the  remaining 
personal  estate,  after  the  payment  of  the  tes- 
tator's bills  and  the  expenses  of  adminis- 
tration. Sarah  A.  K.  Turner  died  May  8, 
1801,  leaving  a  will  and  codicil,  which  were 
duly  admitted  to  probate,  and  the  respondent 
was  appointed  the  executor  of  her  will.  The 
inventory  of  her  estate  shows  personal  es- 
tate to  the  value  of  |8,642,  and  real  estate  to 
the  value  of  92,000.  This  Inventory  Includes 
all  the  property  or  the  proceeds  thereof 
which  the  testatrix  had  before  transferred  to 
herself  from  the  estate  of  Clement  Kendrick. 
The  judge  of  the  probate  court  made  a  decree 
that  Sarah  A.  K.  Turner  took  a  life  estate  in 
the  residue  of  the  testator's  property,  with  a 
power  to  manage  the  life  estate,  and  to  ex- 
pend In  her  lifetime,  for  her  own  use  and 
benefit,  so  much  of  the  principal  as  she 
should  deem  proper,  and  that  no  power  to 
dispose  of  the  property  by  will  was  given  to 
Sarah  A.  K.  Turner;  that  f 600  was  the  max- 
imum amount  given  in  the  codicil  to  the 
treasurer  of  the  People's  Cemetery,  and  that 
the  words  "whatever  be  remaining"  refer  to 
a  sum  less  than  $500,  and  that  the  heirs  at 
law  of  Clement  Kendrlck,  living  at  the  time 
of  his  decease,  are  entitled  to  the  residue  of 
his  property  not  expended  by  Sarah  A.  K. 
Turner,  after  payment  of  the  legacies  named 
in  the  first  and  second  codicils,  and  the  fur- 
ther payment  of  the  funeral  and  legal  ex- 
penses of  Sarah  A,  K.  Turner.  Tbe  decree 
further  ordered  that  tbe  respondent,  Nicker- 
son,  as  executor,  turn  over  and  deliver  to 
Bassett,  ns  administrator,  all  the  rest  and 
residue  of  the  real  and  personal  estate  of 
Clement  Kendrlck  which  was  in  the  hands  of 
his  testatrix,  Sarah  A.  K.  Turner,  at  tbe 
time  of  her  decease. 

It  seems  to  us  very  clear  that  the  heirs  at 
law  and  next  of  kin  of  Clement  Kendrlck  are 
entitled  to  take  nothing  which  Is  not  express- 
ly given  to  them  by  the  will  as  modified  by 
the  second  codicil.  The  testator  evidently 
did  not  intend  to  die  Intestate  as  to  any  of 
his  property. 

Nor  can  we  doubt  that,  under  the  third 
clause  in  the  will.  Turner  took  a  fee  in  the 
real  estate  and  an  absolute  right  in  the  per- 
sonal property,  and  that  the  power  to  dis- 
pose of  the  property  given  her  during  her 
life  was  simply  an  attempt  to  add  something 
to  that  which  was  already  complete.  Unless 
there  is  a  difference  between  a  devise  con- 
taining words  of  inheritance  and  a  devise 
without  these  words,  the  case  is  governed  by 
the  case  of  Damrell  v.  Hartt,  137  Mass.  218. 
In  that  case  a  man  devised  land  to  his  son, 
"to  have  and  to  hold  the  same  to  bim,  his 
heirs  and  assigns  forever;  and  if  be  shall  die 


not  having,  disposed  of  the  same,"  then  over. 
It  was  held  that  his  son  took  an  absolute 
estate.  See,  also,  Brlggs  v.  Shaw,  9  Allen, 
516;  Joslln  v.  Rhoades,  150  Mass.  301,  23  N. 
B.  42. 

We  consider  It  as  well  settled  in  this  com- 
monwealth that  words  of  inheritance  have 
never  been  considered  as  necessary  to  pass 
a  fee  In  a  wilL  As  long  ago  as  1651  there 
was  a  colony  law  providing  that,  in  deeds 
and  conveyances  of  houses  and  lands  where- 
in an  estate  of  inheritance  was  to  be  passed, 
the  words  "his  heirs  and  assigns  forever" 
should  be  included,  but  there  was  a  proviso 
"that  this  law  shall  not  extend  to  houses  or 
lands  given  by  will  or  testament,"  3  Mass. 
Gol.  Rec  222;  Anc.  Chart.  85.  Col.  Laws 
(Whitm.  End.)  32.  Whether  this  law  remain- 
ed In  force  after  the  adoption  of  the  Constitu- 
tion of  this  commonwealth,  by  reason  of 
chapter  6,  art.  6,  is  unnecessary  to  consider, 
because  the  will  and  codicils  were  made  while 
the  Public  Statutes  of  1882  were  in  force.  By 
chapter  127,  8  24,  it  is  provided:  "Every  de- 
vise shall  be  construed  to  convey  all  the  es- 
tate which  the  testator  could  lawfully  devise 
in  the  lands  mentioned,  unless  it  clearly  ap- 
pears by  the  will  tliat  he  Intended  to  con- 
vey a  less  estate."  See,  also,  Eev.  Laws, 
c.  135,  i  22.  The  section  in  question  first 
appears  in  the  form  of  law  In  Rev.  St.  1836, 
c.  62,  i  4,  in  this  form:  "Every  devise  of 
land,  in  any  will  hereafter  made,  shall  be 
construed  to  convey  all  the  estate  of  the 
devisor  therein,  which  he  could  lawfully  de- 
vise, unless  it  shall  clearly  appear  by  the 
will  that  the  devisor  intended  to  convey  a 
less  estate."  It  first  appears  as  an  amend- 
ment adopted  by  the  committees  on  the  re- 
port of  the  commissioners  on  the  Revised 
Statutes  (page   85). 

The  rule  of  law  ad(H>ted  as  to  tbe  construc- 
tion of  wills  made  before  the  Revised  Stat- 
utes took  effect  was  that  the  intention  of  the 
testator  was  to  govern,  if  such  intention  could 
be  carried  into  effect  consistently  with  the 
rules  of  law,  but  words  of  limitation  were 
not  considered  necessary.  Richardson  v. 
Noyes,  2  Mass.  56,  3  Am.  Dec.  24.  The  fact 
that  there  Is  no  devise  over  is  an  indication 
that  the  testator  did  intend  to  give  a  fee. 
Baker  v.  Bridge,  12  Pick.  27,  31.  In  God- 
frey V.  Humphrey,  18  Pick.  537,  29  Am.  Dec. 
621,  the  language  was:  "I  do  give  and  be- 
queath to  my  wife  Sarah  Thayer  all  my 
real  and  personal  estate  of  every  descrip- 
tion, she  paying  all  my  Just  debt?  and  lega- 
cies." This  was  held  to  pass  an  estate  In 
fee.  In  Parker  v.  Parker,  5  Mete.  134,  138. 
it  is  said  by  Shaw,  0.  J.:  "In  the  first  place. 
It  is  apparent  that  In  the  principal  devise  to 
the  sons  there  are  no  words  of  limitation; 
that  is.  It  is  not,  in  terms,  devised  to  them 
and  their  heirs.  But  as  it  is  a  will,  and  not 
a  deed,  which  we  are  considering,  we  are 
inclined  to  the  opinion  that,  if  it  stood  upon 
that  clause  alone,  it  would  be  sufficient  to 
create  an  estate  in  fee  simple,  without  words 
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of  limitation,  for  two  reasons:  First,  be- 
cause It  Is  a  devise  of  all  Iiis  real  estate;  and, 
secondly,  becanse  by  anotber  clause  in  tbe 
will  he  charges  these  deyisees,  personally, 
with  a  considerable  sum  of  money  to  his 
sisters,  which  circumstances  are  regarded,  for 
well-known  reasons,  as  legal  indicia  of  an  In- 
tent to  give  an  estate  in  fee.  18  Pick.  537;  8 
T.  B.  1."  In  Plimpton  v.  Plimpton,  12  Cnsb. 
438,  the  testator,  by  a  will  made  before  tbe 
Revised  Statutes  took  effect,  gave  to  his 
wife  tbe  "lmprov«ment"  of  bis  dwelling 
house  during  her  life,  and  after  bis  wife's 
decease  he  gave  tbe  dwelling  bonse  to  bis 
son.  It  was  held  that  the  son  took  a  fee, 
notwithstanding  there  were  no  words  of  limi- 
tation. See,  also,  Leland  v.  Adams,  9  Gray, 
17L 

It  thus  appears  that  down  to  tbe  passage 
of  the  Revised  Statutes  a  fee  would  pass 
without  words  of  limitation,  and  that  it  made 
no  difference  whether  these  words  were  con- 
tabied  In  tbe  will  or  not  The  statute  In 
question  was  meant  to  be  a  rule  of  construct 
tion.  Its  language  Is:  "Every  devise  of 
land,  In  any  will  hereafter  made,  shall  be 
construed  to  convey  all  tbe  estate  of  tbe 
devisor  therein,  which  be  couldj  lawfully  de- 
vise, unless  it  shall  clearly  appear  by  tbe 
will  that  tbe  devisor  intended  to  convey  a 
less  estate."  It  Is  evident  that  tbe  statute 
did  not  Intend  to  apply  a  stricter  rul6  than 
bad  been  applied  before,  or  to  make  words 
of  limitation  necessary.  See  Gleason  v.  Fay- 
erweather,  4  Gray,  348,  350.  In  Wlllcut  v. 
Calnan,  98  Mass.  75,  eight  articles  of  a  will 
made  specific  devises  of  land,  with  tbe  words 
"to  have  and  to  hold  to  him,  bis  heirs  and 
assigns."  The  sixth  article  gave,  bequeathed, 
and  devised  a  parcel  of  land,  without^  these 
words  of  Inheritance.  There  was  a  residuary 
clause  to  the  testator's  widow.  It  was  held 
that  the  devisee  under  the  sixth  clause  took 
a  fee.  There  la  also  a  class  of  cases  like 
the  case  at  bar,  where  the  testator  has  given, 
without  words  of  limitation,  all  tbe  rest  and 
residue  of  bis  estate,  and  has  either  given  a 
l^ower  to  dispose  of  the  same  by  will  or  dur- 
ing life,  and  there  has  been  no  remainder 
over.  In  these  cases  it  has  been  held  that 
tbe  residuary  devisee  took  a  fee.  Spooner  v. 
Lovejoy,  108  Mass.  529;  Todd  v.  Sawyer,  147 
Mass.  570,  17  N.  B.  527;  Veeder  v.  Meader, 
157  Mass.  413,  32  N.  E.  358.  See,  also,  Lloyd 
T.  Lloyd,  173  Mass.  97,  58  N.  E.  148.  We, 
of  course,  concede  that  where  there  is  a  gift 
or  devise  to  A.  for  life,  with  a  power  of 
disposition  either  during  life  or  by  a  wUl, 
with  a  remainder  over,  A.  takes  only  an 
estate  for  life,  coupled  wltb  a  power,  which, 
if  not  exercised,  gives  effect  to  the  remainder. 
Collins  V.  Wlckwlre,  162  Mass.  143,  88  N.  B. 
3C5. 

If  tbe  conclusion  we  have  reached  Is  cor- 
rect, that  Turner  took  a  fee  under  the  will, 
the  question  remains  as  to  tbe  effect  of  tbe 
codicil.  The  codicil  la  to  be  read  with  tbe 
wlU,  as  If  It  formed  a  part  thereof,  both 


speaking  tbe  language  of  tbe  testator  at  tbe 
time  of  his  death.  Gray  v.  Sherman,  5  Al- 
len, 198,  199;  Richardson  v.  Willis,  163  Mass. 
130,  39  N.  E.  1015;  Kelley  v.  Melns,  135  Mass. 
231.  We  do  not  doubt  tbe  power  of  a  tes- 
tator to  change  his  will  In  any  way  that  be 
may  see  fit  But  to  accomplish  bis  purpose 
he  must  use  apt  words,  and  must  comply 
wltb  tbe  rules  of  law.  If  be  has  simply 
left  $500  to  the  treasurer  of  tbe  cemetery  cor- 
poration. In  trust,  etc.,  this  well  might  be 
considered  a  legacy  added  to  bis  will.  But 
he  does  not  do  this.  Having  given  a  fee  in  all 
his  remaining  property  to  Turner,  be  as- 
sumed to  exercise  control  over  what  she  may 
leave.  Such  attempts  are  very  common,  but 
have  never  yet  been  successful,  either  by  will 
or  codicil.  The  rule  was  laid  down  as  early 
as  1809  in  this  commonwealth,  and  has  never 
been  departed  from.  Ide  v.  Ide,  5  Mass.  500. 
This  was  a  case  of  a  devise  of  real  estate, 
where  a  fee  was  given  to  A.,  and  a  devise 
was  made  to  B.  in  the  same  will  of  what  A. 
should  leave.  The  same  rule  applies  to 
personal  estates.  In  Merrill  y.  Emery,  10 
Pick.  507,  a  testator  left  to  his  wife  one- 
half  of  all  the  money  be  might  leave  in  the 
house,  and  one-half  of  all  the  family  stores 
at  that  time  on  band,  and  that  one  grand- 
daughter should  have  all  the  family  stores 
his  wUe  should  leave,  and  that  the  money 
remaining  In  the  house  at  his  wife's  decease 
should  be  dlyldedi  am(M)g  ibis  grandchildren. 
It  was  held  that,  the  gift  to  his  wife  being 
absolute,  the  limitation  over  was  void.  See, 
also,  for  cases  where  the  attempt  Is  made 
In  the  same  Instrument,  Burbank  v.  Whit- 
ney, 24  Pick.  148,  35  Am.  Dec.  312;  Damrell 
y.  Hartt,  137  Mass.  218;  Sherburne  v.  SIscbo, 
143  Mass.  439,  9  N.  E.  797;  Joslln  v.  Rhoades, 
150  Mass.  301,  23  N.  K  42;  Foster  v.  Smith, 
156  Mass.  379,  31  N.  B.  291;  Hunting  v. 
Damon,  160  Mass.  441,  35  N.  E.  1064.  In 
Knight  v.  Knight  162  Mass.  460.  38  N.  E. 
1131,  the  testator  after  disposing  of  six- 
sevenths  of  the  residue  of  his  estate,  used  the 
following  language:  "And  the  other  one- 
seventh  part  I  give  and  devise  to  my  said 
wife,  to  be  disposed  of  as  she  shall  think 
best  but  If  any  part  of  her  said  seventh  part 
shall  not  be  disposed  of  at  the  time  of  her 
decease,  then  the  part  of  her  seventh  part 
remaining  undisposed  of,  shall  be  equally 
divided  among  my  said  six  children."  It 
was  held  that  the  widow  took  tbe  absolute 
property  In  the  one-seventh  of  tbe  residue 
of  her  husband's  estate,  and  not  a  life  estate, 
with  power  of  disposal  during  her  lifetime. 

The  case  of  Kelley  v.  Melns,  135  Mass. 
281,  seems  precisely  In  point  In  this  case. 
There  the  testatrix  devised  all  her  property, 
real  and  personal,  to  her  son.  The  first  codi- 
cil provided  that,  if  her  son  should  die  with- 
out living  issue,  "then  any  portion  of  my 
estate  and  property  which  may  remain  shall 
be  equally  diviied  among  my  sisters  and 
nieces,  and  their  female  heirs  and  assigns." 
It  was  held  that  tbe  first  codicil,  so  far  as 
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it  attempted  to  cnt  down  to  a  life  estate  what 
was  given  absolutely  by  the  will,  was  void, 
tbough  it  was  admitted  that,  Iiad  apt  words 
been  used  in  the  codicil,  the  result  would 
have  been  different 

A  majority  of  the  court  is  of  opinion  tliat 
Turner  took  a  fee  In  the  real  estate,  and  an 
absolute  title  in  tlie  personal  property,  and 
that  the  second  codicil  is  of  no  effect  The 
decree  of  the  probate  court  must  be  reversed, 
and  a  decree  entered  in  accordance  with  this 
opinion.    So  ordered. 


(184  Haas.  86) 
EARL  CARPENTER  &  SONS  v.  NEW 
YORK,  N.  H.  &  H.  R.  R.  CO. 

60RHAM  MFO.  CO.  v.  SAME. 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.     Sept.  1,  1903.) 

DISMISSAL  AND    NONSUIT— HGARINa    BBFOSB) 
AUDITOR^TIME  OP  APPLICATION. 

1.  Since  a  hearing  on  the  trial  before  an  au- 
ditor cannot  terminate  in  a  judgment  for  either 
party,  such  hearing  does  not  constitute  a  trial 
so  as  to  preclude  the  plaintiff  from  being  enti- 
tled to  a  nonsuit  after  the  hearing  but  before 
the  filing  of  the  auditor's  report 

Rex>ort  from  Superior  Court,  Suffolk  Coun- 
ty; Henry  K.  Braley,  Judge. 

Actions  by  Earl  Carpenter  &  Sons  and  Gor- 
taam  Manufacturing  Company  against  the 
New  York,  New  Haven  &  Hudson  River  Rail- 
road Company.  An  wder  granting  a  nonsuit 
was  entered  after  a  trial  before  an  auditor, 
and  the  case  reported.    Order  affirmed. 

These  were  two  actions  to  recover  for  dam- 
ages to  property  alleged  to  have  been  caused 
by  fire  resulting  from  sparks  from  a  locomo- 
tive. After  hearings  in  the  case  before  an 
auditor,  and  after  the  hearings  bad  ended, 
but  before  the  auditor  filed  his  report  the 
plaintiffs  made,  a  motion  to  be  declared  non- 
suit In  the  superior  court  Judge  Henry  K. 
Braley  allowed  a  nonsuit  to  be  entered  In 
each  case,  ruling  that,  as  matter  of  law,  no 
trial  had  been  begun  wltliln  the  meaning  of 
the  rule  as  to  the  right  to  become  nonsuit  at 
any  time  before  trial,  and  reported  the  case  to 
the  Supreme  Judicial  Court 

Robert  F.  Herrlck  and  Alfred  B.  White, 
for  plaintiffs.    Ohoate  &  Hall,  for  defendant 

IX)RINQ,  J.  It  has  always  been  a  recog- 
nized principle  of  the  English  law,  on  the 
equity  as  well  as  on  the  common-law  side  of 
the  court,  that  a  plaintiff  is  not  bound  to 
prosecute  a  suit  or  action  to  a  finish  because 
he  has  begun  it;  but,  on  the  contrary,  he  la 
at  llt)erty  to  abandon  It  without  losing  the 
right  of -action  on  which  It  is  founded,  and 
he  can  enforce  ttiat  right  subsequently  on 
paying  the  costs  of  the  former  proceeding. 
In  this  respect  a  plaintiff  is  more  fortunate 
than  a  defendant  who  has  4  day  in  court  to 
interpose  his  defense  if  he  would  not  have 
final   Judgment  given   against  him.     What 


is  not  so  clear  is  how  far  the  plaintiffs'  pro- 
ceeding (whether  It  be  a  suit  in  equity  or  an 
action  on  the  common-law  side  of  the  court) 
most  have  gone  for  it  to  have  reached  the 
stage  where  tills  right  of  abandonment  is 
lost 

In  England  the  plaintiff  originally  had  a 
right  to  abandon  an  action  at  law  and  be- 
come nonsuit  at  any  time  before  verdict  it 
not  before  Judgment  Derick  t.  Taylor,  171 
Mass.  444.  445,  60  N.  E.  1038.  That  it  was 
before  verdict  and  not  before  Judgment  is 
laid  down  In  Outhwaite  v.  Hudson,  7  Ex. 
380,  381;  2  TIdd's  Practice  (3d  Am.  Ed.)  867. 
This  rule  was  adopted  here  by  an  ordinance 
of  the  Colony  in  1641  (Anc.  Cb.  46);  and  In 
Locke  V.  Wood,  16  Mass.  317,  It  was  con- 
tended by  Webster  and  Sliaw  In  1820  that 
that  was  the  rule  of  practice  of  the  common- 
wealth, and  tiiat  the  plaintiff  had  a  right  to 
become  nonsuit  at  any  time  before  Judg- 
ment But  the  court  "were  of  opinion  that 
there  was  no  such  right  and  that  after  a 
cause  is  opened  to  the  Jury  and  .begun  to  be 
proceeded  in  before  them,  the  parties  are 
entitled  to  a  verdict  unless  the  court  should, 
in  Its  discretion,  allow  a  nonsuit  or  discon- 
tinuance." And  since  then  It  has  been  held 
or  said  to  be  the  rule  that  a  plaintiff  can 
become  nonsuit  as  of  right  at  any  time  be- 
fore the  trial  has  begun,  but  not  afterwards. 
Means  v.  Welles,  12  Mete.  366,  361;  City  of 
Lowell  V.  Merrimack  Mfg.  Co.,  11  Gray,  382; 
Shaw  y.  Boland,  16  Gray,  571;  Inhabitants 
of  Truro  v.  Atkins,  122  Mass.  418;  Burbank 
V.  Woodward,  124  Mass.  357;  Kempton  v. 
Burgess,  136  Mass.  192;  Derick  v.  Taylor, 
171  Mass.  444,  50  N.  B.  1038;  City  of  Wor- 
cester V.  Lakeside  Mfg.  Ca,  174  Mass.  299, 
54  N.  E.  833.  See,  also,  the  previous  case  of 
Haskell  v.  Whitney,  12  Mass.  47. 

The  reason  for  denying  in  this  common- 
wealth the  rule  of  the  English  common  law 
was  the  injustice  done  to  the  defendant  who 
was  subjected  to  being  harassed  a  second 
time  on  one  and  the  same  cause  of  action 
on  receiving  costs,  which  In  this  common- 
wealth are  nominal.  In  that  respect  the  bur- 
den of  being  subject  to  a  second  action  is 
much  greater  here  than  In  England,  where 
costs  are  substantial.  But  the  common-law 
rule  lias  now  been  abolished  In  Bngland.  By 
Order  26  of  the  Rules  of  the  Supreme  Court 
1883,  adopted  under  the  Judicature  Act  it  is 
provided  that  "the  plaintiff  may  at  any  time 
before  receipt  of  the  defendant's  defence  or 
after  receipt  thereof,  before  taking  any  other 
proceeding  In  the  action  (save  any  tnterlocu- 
tory  application)  by  notice  In  writing"  dis- 
continue the  action.  Wilson's  Practice  of  the 
Supreme  Court  of  Judicature  (7th  Ed.)  234. 

The  Massachusetts  rule  as  to  when  a  plain- 
tiff could  become  nonsuit  in  a  coinmon-law 
action  was  established  when  substantially. 
If  not  absolutely,  all  such  cases  were  tried 
to  a  Jury.  No  question  could  arise  as  to 
what  the  rule  was  when  applied  to  cases 
tried  by  the  court,  as  so  many  cases  are  now 
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tried  since  St.  1874,  p.  168,  c.  248,  |  1;  Bt 
1875,  p.  834,  C.  212,  {  1;  St.  1894,  p.  380, 
c  357,  now  Rev.  Laws,  c.  178,  {  66— directing 
all  cases  to  be  tried  by  the  court  unless  a 
trial  by  Jury  Is  claimed  by  one  of  the  par- 
ties. Until  the  case  is  opened,  the  right  to 
become  nonsuit  exists. 

A  qoestiou  did  ar&e  as  to  the  application 
of  the  role  in  case  of  a  preliminary  trial 
before  commissioners  In  case  of  a  petition 
to  recover  compensation  for  property  taken 
under  the  right  of  eminent  domain.  It  was 
held  that  when  the  hearing  before  the  com- 
missioners was  begun  the  right  to  become 
nonsuit  was  lost.  City  of  Worcester  v.  Lake- 
side Mfg.  Co.,  174  Mass.  299,  54  N.  B.  833. 

The  case  at  bar  presents  the  qnestloB 
whether  the  right  Is  lost  when  a  hearing  be- 
fore an  auditor  has  been  finished,  but  before 
the  auditor's  report  Is  filed.  The  cases  re- 
Ued  on  at  the  bar  are  not  decisive  of  the 
point.  It  was  held  on  the  one  hand.  In  Has- 
kell T.  Whitney,  12  Mass.  47,  that  after  an 
action  has  been  sent  to  arbitrators,  under 
an  agreement  of  submission  voluntarily  en- 
tered into,  the  plaintiff  cannot  become  non- 
suit even  before  a  hearing  before  the  arbi- 
trators has  begun.  But  that  is  a  decision 
that  when  the  action  has  by  agreement  of 
the  parties  been  sent  to  arbitrators  it  ceases 
to  be  an  action  at  law  and  becomes  a  snb- 
miaalon  to  arbitration,  and  a  jnrty  to  a  sub- 
mission has  no  right  to  become  nonsuit.  On 
the  other  hand,  it  was  held  in  Stone  v.  Sar- 
gent, 129  Mass.  503,  that  a  case  could  be  re- 
moved to  a  court  of  the  United  States,  on  the 
ground  of  prejudice,  after  an  auditor's  re- 
port had  been  filed.  But  the  statute  under 
which  the  removal  In  that  case  was  allowed 
provided  that  the  suit  might  be  removed  "be- 
fore the  final  hearing  or  trial  of  such  suit" 
See  Act  March  2,  1867,  c.  196,  14  Stat.  558. 
As  re-enacted  in  Bev.  St.  U.  a  c.  639,  cl.  3, 
it  provides  that  the  case  may  be  removed 
'^fore  the  trial  or  final  hearing  of  the  suit." 
It  is  settled  that  the  trial  referred  to  is  the 
final  trial.  Hess  v.  Reynolds,  113  U.  S.  73,  6 
Sup.  Ct.  377,  28  L.  Bd.  927;  Baltimore  & 
Ohio  Railroad  v.  Bates,  119  U.  S.  464,  7  Sup. 
Ct.  285,  30  L.  Ed.  436.  This  was  the  law  in 
1879,  when  the  petition  for  removal  In  Stone 
V.  Sargent  was  filed,  and  continued  to  be  the 
rule  until  1887,  when  Act  March  3,  1887, 
c.  373,  24  Stat  652,  corrected  by  Act  Aug. 
13,  1888,  c.  866,  25  Stat.  433  [U.  S.  Comp.  St 
1901,  p.  508],  was  enacted,  adopting,  for  re- 
moval for  local  prejudice,  the  rule  as  to  re- 
moval by  reason  of  diverse  citizenship  alone, 
to  wit,  "before  any  trial." 

Were  the  question  now  before  us  a  ques- 
tion of  first  impression,  depending  entirely 
on  the  advantages  and  disadvantages  to  the 
plaintiff  and  the  defendant  respectively,  it  is 
Mass  J)Kc.67-72  N.E.— 13 


by  no  means  clear  that  It  ought  not  to  be 
held  to  be  too  late  for  a  plaintiff  to  become 
nonsuit  when  an  order  had  been  made  send- 
ing the  case  to  an  auditor.  A  bearing  before 
an  auditor  is  not  now,  as  It  was,  a  prelim- 
inary investigation  of  complicated  accounts 
and  nothing  more.  The  rule  laid  down  in 
Whltwell  V.  Willard,  1  Mete.  218,  was  altered 
by  St  1856,  p.  119,  c.  202.  now  Bev.  Laws, 
c.  165,  {  56.  Although  this  role  was  altered 
so  long  ago.  It  was  not  until  lately  that  the 
practice  as  to  what  cases  should  be  sent 
to  an  auditor  was  changed.  It  has  become 
the  practice  now,  however  (owing  to  the  over- 
crowding of  the  dockets),  to  send  to  auditors 
cases  involving  a  long  investigation,  no  mat- 
ter what  the  kind  of  Investigation  may  be. 
The  result  is  that  an  auditor's  hearing  is  now 
a  different  thing  from  what  it  was.  Not 
only  that,  but  this  change  has  been  recog- 
nized- by  the  Legislature.  St  1900.  p.  358, 
c.  418  (Rev.  Laws,  c  165,  S  59;  Id.  c.  173,  { 
81),  provides  that  the  court  may  set  a  day 
for  the  "trial"  before  the  auditor,  and  upon 
such  order  being  made  the  trial  shall  pro- 
ceed from  day  to  day  until  It  is  concluded; 
that  the  actual  engagement  of  counsel  In  a 
hearing  before  an  auditor  shall  be  an  excuse 
in  another  cause  as  if  he  were  engaged  In 
court;  and  each  party  is  required  to  proceed 
before  the  auditor  at  the  time  appointed,  and 
"to  produce  in  good  faith  the  testimony  re- 
lied upon  by  him." 

But  in  spite  of  the  character  which  audi- 
tors.' hearings  have  now  assumed,  it  la  still 
true  that  such  hearings  result  In  evidence 
merely,  and  cannot  result  in  an  adjudica- 
tion; and  we  are  of  opinion  that  a  hearing 
which  results  In  evidence,  and  cannot  per  se 
result  In  an  adjudication,  Is  not  a  trial  within 
the  rule  which  has  now  been  laid  down  for 
over  80  years,  namely,  that  a  plaintiff  can 
become  nonsuit  at  any  time  before  the  trial 
begins,  and  not  afterward.  Moreover,  this 
seems  to  have  been  assumed  by  the  Legisla- 
ture in  this  very  statute.  St.  1900,  p.  358,  c. 
418  (Rev.  Laws,  c.  165,  S  59,  and  Id.  c.  173, 
t  81).  It  Is  there  provided  that  if  the  plain- 
tiff does  not  comply  with  the  provisions  of 
the  act  and  attend  before  the  auditor,  or  if 
be  refuses  In  good  faith  to  put  in  the  testi- 
mony relied  on  by  him,  the  court  is  author- 
ized to  direct  him  to  become  nonsuit  In 
making  that  provision  it  is  assumed  that  the 
court  has  no  power  to  enter  judgment  for  the 
defendant  at  that  state  of  the  proceeding. 

Under  these  circumstances  we  do  not  feel 
at  liberty  to  dispose  of  the  question  on  its 
merits.  If,  under  the  practice  which  now  ob- 
tains, the  rule,  which  we  feel  we  are  bound 
by,  does  injustice  to  defendants,  the  remedy 
is  with  the  Iiegislature. 

Bntry  of  nonsuit  to  stand. 
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(Mass. 


an  Mass.  107) 

In  re  SELECTMEN  OP  WESTBORO  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Worcester.    Sept  2,  1903.) 

RAILROADS— GRADE  CROSSINGS— ABOLITION- 
COSTS— NEW  STATION  —  CREDITS  —  STATION 
GROUNDS— WITNESS  AND  COUNSEL  FEES. 

1.  Where,  in  proceedingB  for  the  separation 
and  abolition  of  certain  railroad  grade  crossings 
in  a  town,  it  became  necessary  to  move  the  sta- 
tion about  1,300  feet,  and  the  railroad  company, 
instead  of  moving  it,  built  a  new  station  of  a 
similar  character,  and  the  auditor  found  that 
the  cost  of  constructing  the  same  was  fair  and 
reasonable,  the  railroad  company  was  not  limit- 
ed to  charge  the  actual  cost  of  reproducing  the 
old  station  in  substantially  as  good  condition  as 
it  was  in  the  old  location,  but  was  entitled  to 
charge  the  cost  of  the  new  one. 

2.  Where  proceedings  for  the  abolition  of  cer- 
tain grade  crossings  contemplated  the  removal 
of  the  railroad  station,  and  the  land  occupied 
by  the  old  station  was  not  acijuired  as  a  part 
of  the  proceeds  of  the  alteration,  but  had  been 
owned  by  the  railroad  for  many  years,  the  town 
was  not  entitled  to  credit  for  the  value  of  such 
land  in  the  accounting  as  to  the  cost  of  the  re- 
moval of  such  crossings. 

3.  Where,  in  proceedings  for  the  removal  of 
grade  crossmgs,  the  town  paid  certain  sums  in 
settlement  of  land  damages,  when  no  action 
had  been  brought  by  the  landowner  therefor, 
and  his  claim,  if  any,  was  barred  by  limitation, 
such  sums  could  not  be  charged  as  a  part  of  the 
costs  of  the  proceedings  as  against  the  railroad 
company. 

.  4.  In  proceedings  for  the  abolition  of  grade 
crossings,  expert  witness  and  counsel  fees  in- 
curred by  a  town  in  disputing  at  a  former  hear- 
ing, on  an  accounting,  the  propriety  of  the  al- 
lowance of  certain  items  in  the  account  present- 
ed by  the  railroad  company,  were  incurred  by 
the  town  in  the  preparation  of  its  side  of  a  di». 
puted  controversy  for  trial,  and  were  not  a  part 
of  the  costs  of  alterations  or  of  the  hearing, 
for  which  the  town  *vas  entitled  to  credit 

Report  from  Superior  Court,  Worcester 
County;  John  H.  Hardy,  Judge. 

ProceedingB  by  the  selectmen  of  Westboro 
and  the  Bostou  &  Albun}'  Railroad  Company 
tor  the  separation  and  abolitloQ  of  certain 
grade  crossings.  On  exceptions  of  botb  par- 
ties to  the  auditor's  report  Exceptions  of 
railroad  company  sustained,  and  those  ot  the 
town  overruled. 

Thayer  &  Bugg  and  A.  P.  Brown,  for  town 
of  Westboro.  Samuel  Hoar  and  Woodward 
Hudson,  for  Ralbroad  Co. 

MORTON,  J.  This  Is  a  petition  by  the 
selectmen  of  Westboro  and  the  Boston  &  Al- 
bany Ballroad  Company  for  the  separation 
and  abolition  of  certain  grade  crossings  In 
the  town  of  Westboro.  The  case  has  been 
bere  once  before  on  the  validity  of  the  deci- 
sion of  the  special  commission,  and  is  report- 
ed in  169  Mass.  496,  48  N.  E.  763.  Since  then 
the  auditor  has  made  a  third  report,  to  which 
the  town  and  the  railroad  company  have  botb 
filed  objections  and  exceptions.  The  case 
came  up  in  the  superior  court  for  a  hearing  on 
the  report  and  the  exceptions  and  objections 
thereto,  and  thereupon  the  presiding  justice 
reported  to  and  reserved  for  this  court  the 
questions  arising  upon  the  report,  and  the 
evidence  reported  therewith,  and  the  excep- 


tions and  objections  thereto.  The  special 
commission's  decision  and  plan,  and  the  de- 
cree of  the  court  thereon,  are  made  a  part  of 
the  auditor's  report 

The  questions  are  whether  the  cost  of  the 
new  passenger  station  erected  by  the  railroad 
company  upon  the  location  to  which  the  rail- 
road was  changed  shall 'be  included  as  a  part 
of  the  cost  of  the  alterations,  whether  tbe 
value  of  certain  land  belonging  to  and  occu- 
pied by  the  railroad  company  prior  to  the 
alterations  In  connection  with  the  passenger 
station  shall  be  credited  to  the  general  ac- 
count, and  whether  certain  sums  paid  by  the 
town  In  settlement  of  a  claim  for  land  damage 
and  for  counsel  and  expert  fees  shall  be  in- 
cluded In  the  cost  of  the  alterations. 

1.  As  to  the  cost  of  the  new  station:  The 
anditor  finds  that  the  total  cost  Is  $16,716.33, 
and  that  this  is  fair  and  reasonable.  But, 
relying  apparently  upon  the  Case  of  Newton, 
Petitioner,  172  Mass.  5,  51  N.  B.  183,  and 
adopting  the  contention  of  the  town,  he  finds 
that  the  railroad  company  is  entitled  "only  to 
the  actual  cost  of  removing  and  reproducing 
the  old  station  in  substantially  as  good  a  con- 
dition as  it  was  on  the  old  location."  Certain 
other  items  connected  with  and  growing  ont 
of  the  construction  of  the  new  station,  and 
about  which  there  is  now  no  controversy,  and 
wMch,  therefore,  need  not  now  be  considered, 
are  also  allowed.  The  report  of  the  commis- 
sion provided  that  the  railroad  location  should 
be  changed  from  a  point  about  2,500  feet 
easterly  ot  the  old  station  to  a  point  about 
5,000  feet  westerly  of  It,  and  moved  northerly 
so  that  at  the  point  where  the  new  station 
was  constructed  it  was  about  1,300  feet  from 
the  old  station.  The  old  station  was  on  Main 
street,  and  so,  as  we  understand  the  situation. 
Is  the  new.  Tbe  old  station  Is  ot  brick,  and 
is  of  the  same  size  practically  as  the  new. 
In  order  to  remove  It  to  the  new  location,  it 
would  have  to  be  moved  through  the  public 
streets  about  1,400  teet  The  report  ot  tbe 
commission  does  not  provide,  In  terms,  at 
least,  for  the  construction  of  a  new  station  as 
a  part  of  the  alterations.  But  it  was  said, 
when  the  case  was  here  before,  that  "the  po- 
sition of  tbe  station  would  naturally  and 
necessarily  be  changed  as  an  Incident  ot  the 
location  of  the  change  of  the  tracls."  Select- 
men of  Westborough,  Pet'r,  169  Mass.  495, 
498,  48  N.  E.  703,  764.  Nothing  Is  said  In  the 
commission's  report  about  a  removal  of  the 
old  station,  and  we  think  tbat  the  reasonable 
construction  of  the  report  Is  that  It  contem- 
plated the  erection  of  a  new  station  as  a  part 
of  the  alterations  rendered  necessary  by  the 
change  In  tbe  location.  The  town  does  not. 
Indeed,  contend  that  a  station  is  not  to  be 
provided  as  a  part  of  and  as  Incident  to  tbe 
alterations.  But  It  relies  upon  the  Case  of 
Newton,  Pet'r,  172  Mass.  5,  51  N.  E.  183,  and 
contends  that,  according  to  the  rules  there 
laid  down,  the  railroad  is  to  be  allowed  only 
what  It  would  cost  to  remove  and  fit  up  the 
old  station  or  to  build  a  new  one  of  similar 
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size.  But  this  case  differs  from  the  Newton 
Case.  In  that  case  the  new  station  was  re- 
garded rather  as  an  Improvement  which  the 
railroad  company  had  availed  Itself,  right- 
fully enough,  of  the  changes  required  to 
make,  than  as  an  alteration  contemplated 
or  required  by  the  changes  provided  for. 
Moreover,  In  that  case  the  new  station  was 
upon  the  same  site,  or  substantially  upon  the 
same  site,  as  the  old.  In  this  case  the  deci- 
sion of  the  commission  required  an  entire 
relocation  and  removal  of  the  tracks  for  a 
longitudinal  distance  of  about  a  mile  and  a 
half,  and  the  plan  tiled  by  them  as  a  part  of 
tills  report  shows  a  new  location  of  the  sta- 
tion at  a  point  1,900  feet  from,  and  opposite 
to,  the  old  station.  As  already  observed,  we 
think  that  the  report  and  plan  of  the  commis- 
sion contemplated  the  erection  of  a  new  sta- 
tion at  the  point  thus  designated,  and  not  the 
ronoval  of  the  old  one  to  It.  It  appears  that 
the  new  station  is  practically  of  the  same 
size  as  the  old,  and  there  is  nothing  to  show 
that  the  railroad  company  has  availed  Itself 
of  the  opportunity  afforded  by  the  alterations 
required  to  make  extensive  and  expensive 
Improvements  which  could  not  be  faiirly  in- 
cluded as  a  part  of  the  alterations;  and  the 
auditor  expressly  finds,  as  already  observed, 
that  the  cost  of  the  new  station  is  fair  and 
reasonable.  We  think  that  the  ruling  of  the 
auditor  limiting  the  rtillroad  company  to  "the 
actual  cost  of  reproducing  the  old  station  in 
substantially  as  good  condition  as  it  was  in 
the  old  location"  was  wrong,  and  that  the 
company  should  have  been  allowed  the  cost 
of  the  new  station.  The  fact  that  the  rail- 
road company  gets  a  new  station  in  the  place 
of  the  old  one,  and  that  the  new  station  is  or 
may  be  better  in  other  respects  tbah  the  old 
one,  is  an  Incidental  matter  which  cannot  be 
taken  into  account  in  arriving  at  the  actual 
coat  of  the  alterations.  Newton,  Fet'r,  su- 
pra. The  view  of  the  matter  which  we  have 
taken  renders  it  unnecessary  to  consider 
whether  the  commission  could  have  required 
the  old  station  to  be  moved  to  the  new  loca- 
tion. We  may  add,  in  passing,  that  the  ob- 
jection that  such  a  removal  would  have  to  be 
through  the  public  streets  does  not  Impress 
us  very  strongly.  It  is  to  be  presumed  that 
the  officers  of  the  town  would  have  granted  a 
request  for  such  removal  If  the  removal  had 
been  required  as  a  part  of  the  general  scheme 
for  separating  and  abolishing  the  grade  cross- 
ing in  question. 

2.  The  old  station  was  partly  within  and 
partly  without  the  old  location,  and  stood  on 
land  belonging  In  fee  to  the  company.  Fart 
of  the  land  was  conveyed  to  it  subject  to  re- 
strictions requiring  the  company  to  establish 
and  maintain  a  depot  or  place  of  deposit  on 
the  Itemises,  and  restricting  the  erection  of 
any  building  within  50  feet  of  the  street. 
One  deed  also  contained  the  restriction  that 
no  tavern  or  victnallng  house  should  be  erect- 
ed on  the  land  conveyed.  The  auditor  finds 
that  this  land,  comprising  about  50,000  square 


feet,  is  not  necessary  for  railroad  purposes, 
and  that  the  value  of  it  with  or  without  the 
restrictions,  as  the  court  finds  that  it  is  or  Is 
not  now  subject  to  them,  should  be  credited 
to  the  general  accotmt  in  computing  the  cost 
of  the  station.  The  old  location  over  the  land 
h{is  not  been  discontinued,  and  the  land  Is  still 
used  by  the  company  for  freight  purposes, 
and  the  old  passenger  station  still  stands 
there. 

There  is  no  doubt  that,  in  arriving  at  the 
total  actual  cost  of  alterations  rendered  nec- 
essary by  the  separation  of  grade  crossings 
under  the  statute  providiog  for  such  cases, 
the  cost  is  to  be  arrived  at  by  a  proper  sys- 
tem of  credits  as  well  as  by  a  proper  system 
of  debits.  Newton's  Case,  172  Mass.  5,  51  N. 
E.  183.  The  account  is  to  be  debited  with 
whatever  the  party  charged  with  making  the 
alterations  has  furnished  or  expended  in  mon- 
ey, labor,  or  materials— with  whatever,  in 
short,  constitutes  a  part  of  the  cost— and  is  to 
be  credited  with  wliat  is  received  or  realized, 
or  ought  to  be  received  or  realized,  from  the 
alteration.  Incidental  benefits  do  not  enter 
into  the  account.  Neither  does  the  question  of 
betterments.  The  question  in  each  case  is  one 
of  cost— the  total  actual  cost  of  the  altera- 
tions. Wliatever  on  the  one  hand  should  be 
fairly  reckoned  as  a  part  of  the  cost  of  the  al- 
terations should  be  debited  to  the  account, 
and  whatever  on  the  other  may  fairly  be  reck- 
oned as  a  proceed  of  the  alterations  should  be 
a-edited  to  the  account.  If,  for  instance,  a  rail- 
road company,  in  changing  its  location  as  re- 
quired for  the  separation  of  grade  crossings, 
should  In  constructing  its  road  In  its  new 
location  open  therein,  in  the  process  of  such 
construction,  a  valuable  quarry,  and  should 
sell  the  stone  which  it  got  out,  or  should  open 
a  valuable  sandbank  and  should  sell  the 
sand,  or  should  have  on  hand,  as  the  result 
of  the  alterations,  a  quantity  of  old  rails 
which  it  could  sell  or  use,  what  was  received 
from  the  stone  or  sand  and  the  value  of  the 
old  rails  should  be  credited  to  the  general  ac- 
count But  In  the  present  case  the  land,  the 
▼aine  of  which  the  town  seeks  to  have  cred- 
ited to  the  general  account,  was  not  a  pro- 
ceed of  the  alteration,  and  was  not  conveyed 
to  the  company  as  a  gift,  or  otherwise.  In 
consequence  of  it  The  company  had  owned 
it  for  many  years.  It  had  the  right,  subject 
to  the  restrictions  on  which  It  held  it  to  use 
it  for  any  purpose  that  it  saw  fit  And  we 
do  not  see  how  or  on  what  ground  it  can  be 
compelled  to  account  for  Its  value,  restricted 
or  unrestricted,  because  the  passenger  station 
lias  been  moved  somewhere  else  and  the  town 
and  the  commonwealth  are  obliged  to  pay  a 
part  of  the  cost  of  the  new  station.  We 
think,  therefore,  that  the  auditor  was  in  error 
in  crediting  to  the  account  the  sum  of  $3,500 
tat  the  "value  of  the  portion  of  the  old  loca- 
tion lying  between  the  east  side  of  Main 
street  and  westerly  line  of  the  freight  yard." 
The  fact  that  under  some  understanding  or 
arrangement  which  is  not  before  us,  the  com- 
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pany  sold  and  conveyed  to  tbe  town  so  much 
of  its  location  as  was  on  the  westerly  aide  of 
Main  street,  and  the  proceeds  were  credited 
to  the  general  account  in  a  previous  account- 
ing, has,  of  course,  nothing  to  do  with  the 
question  now  before  us. 

3.  The  remaining  questions  relate  to  tl)e 
sums  paid  by  the  town  la  settlement  of  a 
claim  for  land  damages  and  for  counsel  and 
expert  fees.  The  sums  were  disallowed  by 
the  auditor,  and  we  think  that  his  ruling  was 
right  The  sum  paid  in  settlement  of  land 
damages  was  paid  after  it  had  become  barred 
by  the  statute.  No  suit  or  petition  had  been 
brought  by  the  landowner,  and,  so  far  as  ap- 
pears, the  town  was  under  no  legal  liability 
to  pay.  Whatever  the  town  could  have  done 
if  it  and  the  landowner  had  been  the  only 
parties  Interested,  we  do  not  think  that  It 
could  waive  the  statutory  bar  as  against  the 
other  parties  to  the  accounting.  The  expert 
and  counsel  fees  were  incurred  In  disputing, 
at  a  former  hearing  on  an  accounting,  the 
propriety,  both  in  law  and  fact,  of  the  al- 
lowance of  certain  Items  in  the  account  pre- 
sented by  the  railroad  company,  being  the 
same  items  disallowed  by  the  auditor  In  the 
railroad  company's  account  We  think  that 
these  expenses  are  to  be  regarded  as  incur- 
red by  the  town  In  the  preparation  and  trial 
of  their  side  of  a  disputed  controversy,  rath- 
er than  as  constituting  a  part  of  the  cost  of 
the  alterations  or  of  the  cost  of  the  hearinr^ 
before  the  commission.  See  Providence  & 
Worcester  Railroad  Co..  Pet'r.  172  Mass.  117, 
121,  51  N.  B.  459. 

The  result  is  that  the  exceptions  of  the  rail- 
road company  are  sustained,  and  those  of  the 
town  are  overruled.    So  ordered. 


(184  Mass.  1S8) 

BROWN  V.  FARMER  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 

Suffolk.    Sept  2,  1903.) 

■WILLS— TRUSTS— CONSTRUCTION— DEATH  OF 
BBNEPICIARIKB— DISTRIBUTION— TIMH. 
1.  Testator,  after  giving  a  pecuniary  legacy 
to  each  child,  devised  the  residue  of  his  estate 
to  bis  wife  for  life,  and  on  her  death  bequeathed 
$180,000  in  trust,  and  the  residue  equally 
among  his  three  children.  The  clause  creating 
the  trust  devised  the  fund  to  trnstees  to  hold 
and  collect  the  rents,  incomes,  and  profits  there- 
of, and  pay  over  the  same  to  such  three  chil- 
dren annually  during  the  term  of  their  natural 
life,  and  to  divide  after  their  decease  the  rest 
and  residue  of  the  trupt  premises  equally 
among  my  [testator's]  children  then  living  and 
the  issue  of  any  deceased  child  or  children, 
giving  to  the  issue  of  any  deceased  child  the 
share  to  which  the  parent  if  living,  would  have 
been  entitled.  BeU,  that  each  of  the  three 
children  became  entitled  to  the  income  of  an 
undivided  third  of  the  trust  fnnd  for  life,  and 
on  the  death  of  each  life  tenant  there  was  to 
be  a  distribution  of  the  principal  of  the  third 
to  which  such  life  tenant  was  entitled  among 
testator's  children  then  living  and  the  issue  of 
deceased  children,  inclnding  the  issue  of  the 
life  tenant  whose  share  was  being  distributed, 
such  issue  taking  per  stirpes. 

Case  reserved  from  Supreme  Judicial  Court, 
Suffolk  County;    James  M.  Morton,  Judge. 


Bill  by  Joseph  T.  Brown,  as  surviving 
trustee  of  the  will  of  William  Brown,  de- 
ceased, against  one  Farmer,  executor,  and 
others,  for  the  construction  of  the  will.  On 
reserved  case  from  Supreme  Judicial  Court 
Decree  rendered. 

Carleton'  Hunneman,  for  co<"plalnant 
John  K.  Berry,  Eugene  CS.  Uptou,  for  de- 
fendants Thos.  Earle  White  and  Harriet  H. 
White.  Roland  W.  Boyden  and  R.  A.  Jack- 
son, for  defendant  Henry  H.  Brown.  Roland 
Gray,  for  defendants  Rachel  M.  9edgwlck, 
Josephine  Griffith,  and  Henry  Griffith. 

LORING.  J.  This  Is  a  bill  for  instmctlona 
brought  by  the  trustee  under  the  seventh 
clause  of  the  will  of  William  Brown. 

William  Brown  died  leaving  a  wife  and 
two  daughters,  Mrs.  Parker  and  Mrs.  Grif- 
fith, and  a  son,  Henry  Howard  Brown.  Aft- 
er giving  a  pecuniary  legacy  to  each  child,  he 
gave  the  residue  of  his  estate  to  his  wife  for 
life,  and  on  her  death,  by  the  seventh  clause 
now  In  question,  he  bequeathed  fl80,000  In 
trust  and  the  residue  e-^ually  among  his 
three  children.  .  His  estate  amounted  to 
about  $400,000; 

The  trust  created  by  the  seventh  clause  Is 
as  follows:  "Seventh.  At  the  decease  of  my 
wife  I  give  and  bequeath  to  Joseph  T.  Brown 
of  Boston  and  Henry  A.  Church  of  West 
Roxbury  and  to  the  survivor  of  them  his 
heirs  and  assigns  forever  as  Joint  tenants  and 
not  as  tenants  in  common,  In  trust  neverthe- 
less for  the  uses  and  purposes  herein  specified 
to  wit>-The  sum  of  one  hundred  and  eighty 
thousand  dollars  to  hold  and  to  take  charge 
of  the  same  to  collect  the  rents,'  incomes,  in- 
terest and  profits  thereof,  and,  after  deduct- 
ing all  reasonable  and  proper  charges  and  ex- 
penses, to  pay  over  the  said  rents,  Incomes,  in- 
terest and  proflte  to  my  children  Lucy  Joseph- 
ine Parker— Olivia  Howard  Griffith  and  Hen- 
ry Howard  Brown  equally,  annually  or  semi 
annually,  as  they  may  prefer  during  the  term 
of  their  natural  life  and  to  divide  after  their 
decease  the  rest  and  residue  of  the  trust 
premises  aforesaid  under  their  charge  equally 
among  my  children  then  living,  and  the  issue 
of  any  deceased  child  or  children  glylng  to 
the  Issue  of  any  deceased  child  the  share  to 
which  the  parent  If  living  would  have  been 
entitled." 

The  widow  of  the  testator  has  since  died, 
the  trust  provided  for  by  the  seventh  clause 
was  duly  created,  and  the  plaintiff  is  now  the 
trustee  under  It  Mrs.  Parker  died  in  1902, 
without  issue.  Mrs.  Griffith  Is  a  widow  with 
three  children  and  no  grandchildren,  and  the 
son,  Henry  Howard  Brown,  Is  ailve  and  has 
a  wife  and  a  married  daughter,  who,  with 
her  husband,  Thomaei  Barle  White,  and  a 
child,  Thomas  Earle  White,  Jr.,  are  also 
alive. 

The  clause  In  question  is  obscure,  and  in  no 
event  can  receive  a  construction  which  is  al- 
together   satisfactory.     Where    property    is 
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given  to  aeTeral  for  life,  and  tlien  over  at 
tbelr  decease,  it  has  been  beld  in  some  cases 
to  go  over  togc^er  on  the  death  of  the  sor- 
Tivor,  and  in- other  cases  to  be  distributed 
piecemeal  on  the  respective  deaths  of  the  life 
tenants.  Where  the  gift  over  was  a  gift  per 
capita,  it  was  held  in  Lorlng  t.  Ooolidge,  99 
Itass.  191,  that  the  words  "at  their  death" 
took  the  fund  over  as  a  whole  on  the  death 
of  the  survivor,  and  conversely,  in  Dole  v. 
Keyes,  143  Mass.  237,  9  N.  B.  626,  it  was  held 
that,  where  the  life  tenancy  lasted  until  the 
death  of  the  Borvivor,  the  gift  over  was  a 
gift  per  capita.  Bnt  on  the  contrary,  where 
the  gift  over  is  to  the  Issue  of  the  life  ten- 
ants per  stirpes,  the  words  "at  their  decease" 
have  been  construed  to  be  taken  distributive* 
ly,  and  to  mean  that  the  stock  of  each  life 
tmant  takes  on  the  death  of  its  ancestor. 
Gardiner  v.  Savage,  182  Mass.  621,  65  N.  B. 
851,  following  the  E^iglish  cases  there  cited, 
and  those  dted  in  Loring  v.  Coolidge,  99 
Mass.  191,  192,  to  which  may  be  added  Wal- 
droa  V.  Butlor,  22  Beav.  284,  and  In  re  Laver- 
nock's  Estate,  18  Jur.  304.  These  are  general 
rules  of  construction.  The  question  in  each 
case  is  what  was  the  intention  of  the  tes- 
tator, and  this  intention  is  to  be  gathered 
from  the  particular  provisions  and  the  gen- 
eral scheme  of  the  will,  having  in  mind  the 
general  rules  of  construction  as  aids. 

In  the  case  at  bar  the  general  scheme  of 
the  will  was  equality  among  the  testator's 
children.  He  gave  each  child  $10,000  and  an 
equal  share  of  the  residue,  and  in  addition 
he  provided  against  the  possible  improvi- 
dence of  his  children  by  putting  in  trust  the 
$180,000  in  question.  In  the  clause  In  ques- 
tion it  is  provided  that  the  "children  then 
living"  of  the  testator  are  to  share  in  the 
distribution  when  it  takes  place.  That  neg- 
atives the  fund  being  kept  together  for  the 
Joint  Uvea  of  the  three  life  tenants.  Again, 
it  is  provided  that  the  income  Is  to  be  paid 
to  the  three  "during  the  term  of  their  nat- 
ural life,"  and  that  the  distribution  is  to  be 
made  "after  their  decease."  That  negatives 
the  distribution  being  made  on  the  death  of 
the  first  life  tenant  to  die.  The  use  of  the 
word  "life"  in  the  singular,  if  signiflcant, 
tends  to  sliow  that  the  testator  was  thinking 
of  the  life  of  each,  and  to  make  it  probable 
that  he  used  the  words  "at  their  decease"  in 
a  similar  sense. 

We  have  been  asked  by  Mrs.  White  to  con- 
strue the  words  "after  their  decease"  to 
mean  after  "their  decease  without  issue,"  and 
by  the  guardian  ad  litem  of  Thomas  Earle 
White,  Jr.,  to  construe  the  clause,  "equally 
among  my  children  then  living  and  the  Issue 
of  any  deceased  child  or  children  giving  to 
the  issue  of  any  deceased  child  the  share  to 
wlilch  the  parent  if  living  would  have  been 
entitled,"  to  mean  "among  my  issue  then  liv- 
hig,  such  issue  to  take  according  to  the 
stocks,''  or  that  the  gift  to  and  among  "my 
children"  shbuM  be  construed  to  and  among 
"the  children  of  my  children."  But  we  can- 
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not  do  that  To  do  so  would  be  to  guess  at 
what  the  testator  may  have  meant,  instead 
of  construing  the  words  which  he  used. 

Counsel  for  the  son,  Henry  Howard  Brown, 
have  argued  that  the  thing  to  be  divided 
"after  their  decease"  is  the  "rest  and  residue 
of  the  trust  premises  aforesaid,"  and  that 
that  provision  is  not  consistent  with  a  dis- 
tribution of  one-third  on  the  decease  of  the 
first  life  tenant.  But,  on  the  other  hand, 
little  weight  can  be  given  to  the  words  "rest 
and  residue"  in  any  event.  If  the  provision 
"after  their  decease"  is  not  taken  distribu- 
tively,  the  words  "rest  and  residue"  can  have 
no  effect,  because  there  would  be  in  that 
contingency  but  one  distribution,  and  that 
one  a  distribution  of  the  whole,  either  on  the 
death  of  the  first  or  the  last  of  the  three  life 
tenants.  If  the  words  "after  their  decease" 
are  taken  dlstrlbutively,  these  wcMrds  have  a 
meaning  when  applied  to  the  second  and 
third  distributions,  although  they  have  no 
meaning  In  connection  with  the  first. 

The  clause,  "giving  to  the  issue  of  any 
deceased  child  the  share  to  which  the  parent 
if  living  would  have  been  entitled,"  is  on  its 
face  absurd  when  applied  to  the  issue  of  the 
life  tenant  on  whose  death  a  distribution 
takes  place  of  the  share  to  the  Income  of 
which  It  was  entitled  during  its  life.  But 
when  applied  to  the  issue  of  a  predeceased 
life  tenant  on  the  distribution  of  the  share 
of  the  second  or  last  life  tenant  (speaking  of 
a  life  tenant's  share  in  the  sense  stated 
above),  it  ia  intelligible.  And,  if  it  is  taken  to 
mean  that  In  the  distribution  any  issue  shall 
be  per  stirpes  in  all  cases,  it  is  intelligible  in 
all  connectlous. 

liooking  at  the  clause  as  a  whole,  and  to 
the  general  scheme  of  the  will,  and  bearing 
in  mind  the  general  rules  of  construction  al- 
ready established  in  this  connection,  we  are 
of  opinion  that  each  of  the  three  children 
become  entitled  to  the  Income  of  an  undi- 
vided third  of  the  trust  fund  during  their 
respective  lives;  that  on  the  death  of  each 
life  tenant  there  is  to  be  a  distribution  of 
the  principal  of  the  third  to  the  income  of 
which  tliat  life  tenant  was  entitled  during 
its  Ufe;  and  that  that  third  is  to  be  then 
distributed  among  the  children  of  the  testa- 
tor then  living  and  the  issue  of  deceased  chil- 
dren, including  the  issue  of  the  life  tenant 
whose  share  (in  the  sense  stated  above)  is 
being  distributed,  such  issue  taking  per 
stirpes.  The  objection  to  this  construction 
is  the  treatment  which  is  given  by  It  to  the 
issue  of  the  life  tenant  whose  share  is  being 
distributed,  if  that  life  tenant  dies  leaving 
issue.  The  general  scheme  of  the  testator 
is  to  treat  the  three  children  and  their  issue 
equally.  And  yet  by  this  construction  the 
issue  who  have  had  the  misfortune  to  lose 
their  ancestor  have  the  added  misfortune 
of  seeing  two-thirds  of  the  principal  of  his 
share  go  to  the  other  two  life  tenants,  or 
those  representing  them  per  stirpes.  The 
answer  is  that  the  representatives  of  the  life 
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tenant  In  question  will  get  an  equal  amonnt 
from  the  otber  two  shares  when  they  are 
diBtribnted,  and  a  more  equal  provision  Is 
made  for  grandchildren  than  there  would 
be  made  for  them  If  we  were  to  hold  that 
the  whole  trust  fund  la  to  be  kept  until  the 
death  of  the  last  sutrlTing  tenant;  for  under 
that  it  would  have  to  be  held  that  the  In- 
come  went  to  the  children  of  the  testator 
until  the  distribution  was  made,  leaving  the 
children  of  deceased  children  of  the  testator 
unprovided  for  until  then.  And  although  a 
distribution  of  the  whole  on  the  death  of  the 
fl^Bt  life  tenant  who  dies  would  insure  equal- 
ity, yet  we  do  not  feel  at  liberty  to  adopt 
that  construction  of  the  clause,  in  view  of 
the  fact  that  the  distribution  Is  "after  their 
decease,"  and  the  trust  Is  to  last  "during  the 
term  of  their  [the  life  tenants']  natural  life." 
Decree  accordingly. 


(184  Mass.  126) 

McDBRMOTT  v.  BOSTON  ELEVATED  RT. 
CO. 

(Supreme  Judicial  Court  of  MasBachusetts. 

Suffolk.    Sept.  2,  1903.) 

BTRBBT  RAILROADS— INJURIES  AT  CROSSINGS 
—CHILDREN— CONTRIBUTORT  NKQLIGKNOB- 
FAILURB  TO  LOOK  AND  LISTEN. 

1.  For  a  child  6%  years  of  age  to  pass  over 
a  crosswalk  leading  from  one  side  of  a  street 
to  the  other  while  on  her  way  to  school,  through 
which  street  runs  a  street  railway  track,  is  not 
of  itself  negligence  as  ia  matter  of  law. 

2.  That  plaintiff,  a  child  6%  years  of  age, 
while  on  her  way  to  school  crossed  a  street  on 
which  a  street  railway  was  operated,  at  a 
crossing,  when  she  could  have  seen  a  car  ap- 
proaching bad  she  looked,  failed  to  look  or 
listen  before  attempting  to  cross,  did  not  con- 
stitute contributory  negligence  as  a  matter  of 
law,  preclnding  a  recovery  for  injuries  sus- 
tained by  her  being  struck  by  the  car. 

Exceptions  from  Superior  Court,  Suffolk 
County;  Robert  R.  Bishop,  Judge. 

Action  by  one  McDermott  against  the  Bos- 
ton Elevated  Railway  Company.  From  a 
Judgment  In  favor  of  defendant,  plaintiff 
brings  exceptions.    Exceptions  sustained. 

Francis  P.  Curran,  for  plalntlfl.  B.  P.  Sal- 
tonstall,  for  defendant 

BRALET,  J.  At  the  time  of  the  accident 
the  plaintiff,  a  child  6%  years  of  age,  was  on 
the  crosswalk  at  the  Intersection  of  Highland 
avenue  with  Cherry  street,  in  the  city  of 
Somervllle;  and  as  she  was  pasting  over  the 
track  of  the  defendant  one  of  its  cars  struck 
her.  The  defendant  offered  no  evidence  at 
the  trial,  but  at  the  close  of  the  plaintiff's 
case  asked  the  court  to  rule  that  she  was 
not  In  the  exercise  of  due  care,  and  could  not 
recover.  The  court  so  ruled,  and  the  case  is 
here  on  her  exception  to  the  ruling. 

The  plaintiff  did  not  testify,  but  from  the 
evidence  set  out  In  the  exceptions  it  appears 
that  she  was  on  her  way  to  school  with  other 
children.  The  schoolhouse,  known  as  the 
"Burns  School,"  was  on  Cherry  street,  which 
ran  westerly  from  the  westerly  side  of  High- 


land avenue,  and  to  reach  It  the  plaintiff,  and 
other  children  from  the  same  section  of  the 
city  attending  that  school,  would  be  obliged 
to  pass  over  Highland  avenue  at  the  cross- 
walk that  ran  from  the  east  side  of  the  ave- 
nue to  Cherry  street  While  walking  with 
the  other  children,  some  of  whom  preceded 
her,  as  she  came  up  to  the  crosswalk  through 
which  ran  the  track  of  the  defendant,  and 
when  within  six  or  seven  feet  of  the  rail, 
the  car  that  struck  her  was  about  140  feet 
distant  and  In  full  view  from  the  crossing. 
At  that  time  the  conductor  in  charge  of  the 
car,  which  was  running  at  "a  pretty  good 
rate  of  speed,"  first  saw  her,  and,  while  It 
would  be  obvious  to  any  one  In  the  motor- 
man's  place  that  children  were  In  the  street 
and  passing  over  the  crossing,  the  gong  was 
not  sounded  mitll  the  car  was  within  10  or 
15  feet  of  the  plaintiff,  who  does  not  ap- 
pear to  have  either  seen  It  coming  or  heard 
the  gong.  The  children  in  front  of  her  kept 
on  walking  over  the  track.  She  followed,  and 
as  she  stepped  on  the  rail  the  accident  hap- 
pened. 

It  cannot  be  held  as  a  matter  of  law  that 
for  a  child  6%  years  of  age  to  pass  over  a 
crosswalk  that  leads  from  oaa  side  of  a 
street  to  the  other^  while  on  her  way  to 
school,  and  through  which  runs  the  track  of 
a  street  railway,  is  of  Itself  negligence.  The 
question  is  narrowed  to  the  Inquiry,  ought 
the  plaintiff,  when  she  could  have  seen  the 
car,  to  have  looked  to  see  If  one  was  coming, 
and  also  to  have  listened  for  the  sound  of  the 
gong  before  attempting  to  cross  the  street 
and,  she  having  failed  to  do  so,  must  there- 
fore be  held  to  have  been  guilty  of  such  con- 
tributory negligence  as  bars  her  recovery? 

In  the  cases  that  from  time  to  time  have 
been  before  this  court  in  which  the  due  care 
of  children  of  tender  years,  while  travelers 
upon  the  public  ways,  has  been  discussed,  it 
has  been  said  that  the  child  "Is  to  be  held 
to  the  exercise  of  that  degree  of  care  which 
may  reasonably  be  expected  of  children  of 
his  age,  or  which  children  of  his  age  ordi- 
narily exercise."  Collins  v.  South  Boston 
Railroad,  142  Mass.  301,  314,  7  N.  B.  866,  S6 
Am.  St  Rep.  675,  and  cases  cited.  The  prin- 
ciple Is  clearly  defined,  but  the  difficulty  aris- 
es In  Its  application  to  the  facts  of  different 
cases,  and  It  often  becomes  a  matter  of  great 
perplexity  and  doubt  to  determine  If  the  child 
Is  of  such  tender  years  that  the  rule  cannot 
be  held  to  govern,  and  the  doctrine  of  im- 
puted negligence  as  applied  to  the  conduct  of 
parents,  or  those  Intrusted  with  his  care,  must 
be  invoked.  A  child  may  be  so  young  In 
years  that  if  allowed  by  his  parents,  or  those 
having  custody  of  his  person,  to  go  unat- 
tended on  the  highways,  such  conduct  on 
their  part  would  unhesitatingly  be  condemned 
by  the  average  judgment  of  men  as  careless, 
and  to  be  imputed  to  the  child  If  he  should 
thereby  be  Injured.  It  was  accordingly  held 
that  to  allow  a  child  2%  years  old,  unattend- 
ed, to  pass  across  a  public  street  In  a  city. 
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and  which  was  trarersed  by  a  horse  railroad, 
WB8  prima  facie  evidence  of  want  of  due  caie 
of  those  having  him  In  charge.  Wright  v. 
Maiden  &  Melrose  Street  Railroad  Co.,  4  Al- 
len. 283,  289.  See  Butler  v.  New  York,  New 
Haven  &  Hartford  Railroad  Co.,  177  Mass. 
191,  58  N.  E.  692;  also  Cotter  t.  Lynn  &  Bos- 
ton lUlIroad  Co..  180  Mass.  145,  61  N.  K  818, 
91  Am.  St  Rep.  267. 

But  In  Lynch  ▼.  Smith,  104  Mass.  52,  6  Am. 
St  Rep.  188,  and  in  Hayes  t.  Norcross  et  al., 
162  Masa  546,  39  N.  E.  282.  the  plaintifrs 
bting  respectively  4  years  and  7  months  and 
5  years  and  6  months  of  age,  on  the  facts 
disclosed  It  was  said  that  the  Issues  Involved 
were,  did  the  plaintiff  possess  that  degree  of 
Intelligence  and  knowledge  that  he  could 
properly  be  allowed  to  go  alone  through  the 
street?  and,  If  it  was  found  that  he  did,  then 
did  he  use  such  care  as  an  ordinarily  prudent 
and  careful  boy  of  his  age  itf  accustomed  to 
use  under  like  circumstances?  "School  chll- 
droi  who  are  properly  sent  to  school,  unat- 
tended, must  nse  such  reasonable  care  as 
school  children  can.  It  must  be  reasonable 
and  adapted  to  the  circumstances,  or,  in  other 
words,  the  ordinary  care  of  school  children." 
The  case  at  bar  falls  within  the  law  of  these 
cases,  and  whether  a  child  of  the  age  of  the 
plaintUI  Is  sufficiently  Intelligent  to  be  al- 
lowed to  attend  the  public  schools  in  the  or- 
dinary way,  unaccompaQled,  as  well  as  the 
degree  of  foresight  required  of  and  used  by 
the  plalntlfl  under  the  chrcumstances,  as 
shown  by  the  evidence,  are  to  be  determined 
as  Questions  of  fact.  Lynch  v.  Smith,  ubl  su- 
pra; O'Brien  v.  Hudner,  182  Mass.  381,  65 
N.  E.  78a  The  evident  willingness  to  take 
chances,  and  the  accompanying  spirit  of  reck- 
lessness on  the  part  of  the  plaintiff,  that  ap- 
Itears  in  cases  like  Messenger  v.  Dennle,  137 
Mass.  197,  60  Am.  St  Rep.  295;  Mullen  v. 
Springfield  Street  Railway,  164  Mass.  450,  41 
N.  E.  664;  Morey  v.  Gloucester  Street  Railway 
Ca,  171  Mass.  164,  60  N.  E.  530;  and  Sewell 
V.  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  171  Mass. 
302,  50  N.  E.  541— are  wanting  in  this  case. 

The  relative  rights  of  the  parties  In  the 
use  of  the  street  are  clear.  The  plaintiff  had 
a  right  to  the  use  of  the  street  as  a  traveler 
for  the  purpose  of  going  to  school,  equal  to 
that  of  the  defendant  to  run  its  cars  therein 
as  a  common  carrier  of  passengers.  It  Is 
difficult  to  distinguish  in  principle  this  case 
from  O'Shaughnessey  v.  Suffolk  Brewing  Co., 
145  Mass.  569,  14  N.  E.  779.  In  that  case  a 
girl  8  years  and  1  month  old,  while  on  her 
way  to  school,  sat  down  on  the  edge  stone 
of  the  sidewalk  for  the  purpose  of  sharpen- 
ing a  slate  pencil.  She  knew  that  there  was 
much  driving  on  the  street,  and  did  not  at 
any  time  look  to  see  if  a  wagon  was  coming. 
As  she  sat  with  one  leg  under  her  and  the 
other  leg  projecting  into  the  street  she  was 
struck  by  a  wagon  belonging  to  the  defend- 
ant and  run  over,  and  the  question  if  at  the 
time  she  was  in  the  exercise  of  due  care 
was  held  to  ha^e  been  properly  submitted  to 


a  Jury.  Here  the  plaintiff  was  properly  on 
the  crosswalk,  where  foot  travelers  crossing 
Highland  avenue  at  that  point  would  be,  and 
had  a  right  to  rely  on  the  presumption  that 
the  servants  of  the  defendant  knowing  the 
use  of  the  walk  by  children  going  to  the 
Burns  School,  would  pay  that  regard  to  those 
lawfully  in  the  street  at  that  place  which 
reasonable  care  and  diligence  required.  It 
might  be  found  that  it  would  be  childlike  and 
natural  for  her  to  follow  her  companions,  and 
to  pay  no  close  attention  to  surrounding  con- 
ditions. For  these  reasons  it  cannot  be  said 
as  matter  of  law  that  the  plaintllTs  failure 
either  to  look  and  ascertain  if  a  car  was 
coming,  or  to  listen  for  the  ringing  of  the 
gong,  or  to  fully  appreciate  the  possibility 
that  cars  passing  the  crossing  would  run  at 
such  speed  that  she  might  be  struck  before 
she  passed  over  the  track,  was  contributory 
negligence.  Plumley  v.  Blrge,  124  Mass.  57, 
26  Am.  St  Rep.  645;  Moyiiihan,  Adm'r,  v. 
Whidden  et  al.,  143  Mass.  287,  292,  9  N.  B. 
645;  McNeil  v,  Boston  Ice  Co.,  173  Mass.  570, 
54  N.  E.  257;  Aiken  v.  Holyoke  Street  Rail- 
way Co.,  180  Mass.  8,  61  N.  E.  557. 

Upon  the  evidence  a  Jury  could  find  that 
the  plaintiff  was  in  the  exercise  of  such  care 
as  might  be  expected  of  the  ordinarily  pru- 
dent child  of  her  age,  and  there  must  be  a 
new  trial. 

Exceptions  sustained. 


(184  Mass.  112) 
FINNIGAN  et  al.  t.  SHAW. 

(Supreme  Judicial  Court  of  Massachosetts. 

Suffolk.    Sept  2,  1903.) 

BALE— CONDITIONS— RESERVATION  OF  TITLE 
—PAROL  EVIDENCE. 

1.  Where  certain  hidee  were  sold  to  defend- 
ant's pledgor  by  plaintiff  through  brokers,  and 
the  brokers'  sale  notes  described  an  absolute 
sale  without  reservation  of  title  on  terms  "four 
months  notes,  renewable  at  6  per  cent,"  which 
were  given,  parol  evidence  was  inadmissible 
to  show  that  under  a  previous  agreement  all 
hides  delivered  by  plaintiff  to  such  buyer  were 
to  be  delivered  under  tanning  contracts  only, 
reserving  title  in  plaintiffs  until  the  hides  were 
paid  totj  and  that  such  was  the  intention  of 
the  parties. 

2.  PlaintiSg  notified  their  brokers  that  sub- 
sequent deliveries  of  hides  to  C.  &  Co.  should 
be  made  under  tanning  contracts,  reserving  title 
to  the  hides  in  plaintiff  until  paid  for.  C.  & 
Co.  assented  to  this  arrangement,  and  there* 
after  hides  were  sold  to  C.  &  Co.,  tanning 
contracts  being  taken  in  some  instances  and 
not  in  others  without  objection  from  plaintiffs. 
A  lot  of  hides  was  subsequently  sold  to  C.  & 
Co.  by  the  brokers  without  taking  tanning 
contracts  therefor,  under  gold  notes  showing  an 
unconditional  contract  of  sale,  and  plaintiff 
testified  that,  though  there  had  been  no  change 
in  the  arrangements  for  sales  of  hides  to  O.  & 
Co.,  the  brokers  had  authority  to  make  the  sale 
in  question.  Held,  that  the  agreement  between 
plaintiffs  and  C.  &  Co.  only  obligated  them 
to  give  tanning  contracts  when  required,  and 
hence  the  sale  in  question  was  unconditional. 

Report  from  Superior  Court  Suffolk  Coun- 
ty;  Eklgar  J.  Sherman,  Judge. 

Action  by  John  Finnigan  and  others  against 
one  Shaw.    A  Judgment  was  rendered  in  fa- 
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vor  of  defendant,  and  the  case  reported.    Af- 
firmed. 

Ferdinand  A.  Wyman  and  A.  A.  Wyman, 
for  plaintiffs.  Geo.  W.  Morse'  and  Qtaas.  B. 
Darling,  for  defendant. 

MORTON,  J.  This  Is  an  action  of  tort  to 
recover  the  value  of  4,128  hides,  aUeged  to 
have  been  converted  by  the  defendant  to  his 
Mse.  The  chief  question  in  the  case  is  wheth- 
er the  sale  of  the  hides  was  a  conditional 
one.  In  which  the  title  was  not  to  pass  till 
certain  notes  had  been  paid  by  the  pur- 
chasers, or  whether  it  was  an  absolute  sale. 
The  hides  were  sold  through  brokers  to  the 
firm  of  L.  B.  Olark  &  Co.,  and  were  subse- 
quently pledged  by  them  to  the  Philadelphia 
Warehouse  Company,  which  assigned  for  val- 
ue. In  good  faith,  its  Interest  to  the  defend- 
ant. At  the  close  of  the  evidence  the  court 
ordered  a  verdict  for  the  defendant,  and  at 
the  request  of  the  parties  reported  the  case 
to  this  court  If  the  ruling  was  right,  Judg- 
ment Is  to  be  entered  for  the  defendant; 
otherwise,  such  entry  is  to  be  made  as  jus- 
tice may  require. 

We  think  that  the  ruling  was  right,  and 
that  there  was  no  evidence  that  would  war- 
rant a  finding  that  the  sale  was  a  conditional 
one.  The  plaintiffs  are  a  New  York  firm, 
dealing  In  hides.  L.  B.  Olark  &  Co.  carried 
on  a  tannery  at  Kingman,  Me.  As  already 
observed,  the  sale  was  made  through  brokers. 
The  brokers  gave  to  each  party  a  sale  note, 
stating  the  particulars  and  terms  of  the 
sale.  The  sale  notes  recited  that  Sands  & 
Leckie,  the  brokers,  had  "sold  for  account 
Messrs.  John  Finnigan  &  Oo.  to  Messrs.  L. 
B.  Olark  &  Oo.,"  at  the  prices  and  on  the 
terms  named  in  the  sale  notes,  the  hides 
therein  described.  The  terms  were  "settle- 
ment by  four  months  notes  of  purchasers, 
buyers  having  privilege  of  extending  time  if 
required,  adding  interest  for  such  additional 
time  at  rate  of  stz  per  cent  p.  a.  To  be 
shipped  to  li.  B.  a  &  Co.,  Kingman,  Me." 
The  hides  were  shipped  from  New  York  by 
the  plaintiffs,  as  provided  In  the  sale  notes, 
to  L.  B.  Clark  &  Co.  at  Kingman,  Me.  Upon 
their  receipt,  L.  B.  Clark  &  Oo.  sent  to  the 
plaintiffs  their  notes  for  four  months,  as 
provided  in  the  terms  of  sale,  and  thereui>on 
the  plaintiffs  sent  to  L.  B.  Clark  &  Oo.  re- 
ceipts marked  "Paid,"  and  stating  .that  L. 
B.  Clark  &  Co.  had  bought  of  John  Finnigan 
&  Oo.  the  hides  described  in  them  upon 
"terms  as  per  contract  dated  2—15—98," 
which  referred  to  the  sale  note  of  the  bro- 
kers, which  was  dated  February  15,  1898. 
Neither  the  sale  notes  nor  the  receipts  con- 
tained anything  to  show  that  the  contract 
of  sale  was  a  conditional  one.  So  far.  It  Is 
clear,  we  think,  that  there  is  nothing  in  the 
transactions  between  the  parties  warranting 
a  finding  that  the  sale  was  not  an  absolute 
sale.  L.  B.  Clark  &  Oo.  afterwards  failed, 
and  went  Into  Insolvency,  and  did  not  pay 


the  notes  when  they  fell  due,  but  those  facta 
cannot  affect  the  character  of  the  sale,  and 
it  is  not  contended  that  they  do. 

The  plaintiffs  seek  to  avoid  the  transac- 
tion as  we  have  stated  It  by  evidence  admit- 
ted in  part,  at  least,  de  bene,  and  which 
they  contend  tends  to  show  that  the  broken 
had  no  authority  to  make  the  sale  except  as 
a  conditional  one,  and  that  It  was  so  imder- 
stood  and  agreed  to  by  h.  B.  dark  &  Co. 
But  we  think  that  the  testimony  relied  on 
does  not  support  the  plaintiffs'  contention, 
and  that,  even  if  It  did,  it  was  inadmissible 
to  vary  the  terms  of  the  contract  as  ex- 
pressed in  the  sale  note  accepted  by  the  plain- 
tiffs. The  testimony  tended  to  show  that 
Sands  &  Leckie  had  previously  acted  for  the 
plaintiffs  as  brokers  in  making  sales  to  L.  B. 
Clark  &  Co.,  and  that  in  1S96  the  plaintiffs 
wrote  to  Sands  &  Leckie,  requesting  them  to 
take  tanning  bontracts  for  any  hides  that 
should  thereafter  be  delivered  to  L.  B.  Clark 
&  Co.  By  tanning  contracts  were  meant  con- 
tracts under  xvhlch  L.  B.  Olark  &  Oo.  should 
tan  the  hides,  but  the  property  should  remain 
In  the  plaintiffs  till  the  hides  were  paid  for. 
The  letter  was  read  to  Lu  B.  Clark  &  Co., 
and  they  assented  to  it.  After  this,  as  the 
uncontradicted  testimony  showed,  in  some  of 
the  sales  to  L.  B.  Olark  &  Oo.  tanning  con- 
tracts were  taken,  and  in  some  they  were 
not,  and  no  objection  appears  to  have  been 
made  at  any  time  by  the  plaintiffs  that  Sands 
&  Leckie  bad  not  authority  to  make  the  sale 
when  the  provision  in  regard  to  tanning  con- 
tracts was  omitted  from  the  sale  note.  We 
do  not  see,  therefore,  how  the  Jury  would 
have  been  warranted  in  finding  that  the  bro- 
kers had  no  authority  to  make  an  absolute 
sale,  notwithstanding  one  of  them  testified 
that  there  had  been  no  change,  since  the  re- 
ceipt of  the  letter  above,  as  to  the  arrange- 
ments there  proposed  in  regard  to  the  sale 
of  hides  to  L.  B.  Olark  &  Co.,  and  that  it  was 
always  understood  by  L.  B.  dark  &  Co., 
though  sometimes  omitted  from  the  contract, 
that  the  plaintiffs  never  made  positive  deliv- 
ery of  the  goods  till  paid  for.  Moreover,  one 
of  the  plaintiffs  testified  that  Sands  &  Leckie 
had  authority  to  make  the  contract  of  Feb- 
ruary 15,  1898,  which  was  the  contract  of 
sale  for  the  hides  in  question.  The  most 
that  the  conversation,  at  or  about  the  time 
of  the  sale,  with  one  of  the  members  of  the 
firm  of  L.  B.  Clark  &  Co.,  testified  to  by  one 
of  the  brokers,  amounts  to  Is  an  agreement 
on  the  part  of  L..B.  Clark  &  Oo.  to  give  a 
tanning  contract.  If  one  was  required;  but 
none  was  required.  If  the  brokers  had  au- 
thority to  make  the  sale,  then,  inasmuch  as 
the  sale  note  contained  the  contract,  and  pur- 
ported to  set  out  an  absolute  sale,  evidence 
tending  to  show  that  the  sale  was  not  an  ab- 
solute one,  but  was  a  conditional  one,  was 
inadmissible,  as  tending  to  vary  or  contra- 
dict the  written  contract.  Cabot  v.  Wlnsor, 
1  Allen,  546;  Remick  v.  Sandford.  118  Mass. 
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102;  Bngelborn  T.  ReltUnger,  122  N.  T.  76; 
2S  N.  E.  207,  9  L.  B.  A.  548.  The  fact  that 
the  plaintiffs  supposed,  it  they  did  sappose, 
that  the  sale  was  subject  to  the  condition  In 
regard  to  tanning  contracts,  is  Immaterial. 
They  accepted  the  sale  note  as  it  was,  and 
are  bound  by  the  contract  contained  in  it. 

In  accordance  with  the  report,  the  entry 
will  be,  Judgment  for  the  defendant 


(IM 


SKBHILL  T.  ABBOTT  et  tL 


(Supreme  Jodicial  CSonrt  of  MaBsachaaetts. 
Middlesex.    Sept  2. 1908.) 

RSSULTINO  TROST  —  PURCHA8B  OF  LAND — 
CONTRIBUTIONS  TO  PRICE— BVIOBNCB— "ALI- 
QUOT  PART"— PINDINQS— REVIEW. 

1.  Plaintiff's  deceased  husband  purchased  cer- 
tain land  for  $2,500,  of  which  plaintiff  contribat- 
•d  $1,000.  It  was  onderBtood  at  the  time  that 
plaintiff  shonld  have  the  benefit  of  the  money 
contribnted  by  her,  and  it  was  first  suggested 
that  her  hn»band  give  her  a  mortgage  there- 
for, bnt  she  insistM  that  her  name  should  ap- 
pear in  the  deed  tor  her  interest  in  the  prop- 
erty. The  hnsband,  however,  took  the  whole 
title  In  his  own  name,  plaintiff  being  ignorant 
of  the  meaning  of  the  instrument  Meld,  that 
snch  facts  were  sufficient  to  raise  a  resolting 
trust  in  plaintitTs  favor  for  a  two-fifths  in- 
terest in  the  land. 

2.  Though  a  person  who  contribute*  a  part 
of  the  purchase  price  of  land  is  not  entitled  to 
enforce  a  resulting  trust  to  the  extent  of  his 
interest  unless  it  be  stipulated  for  an  aliquot 
part  of  the  property,  such  aliquot  interest  should 
be  construed  to  mean  a  particular  fraction  of 
the  whole,  and  is  not  limited  to  a  case  where 
the  amount  so  contributed  would  be  contained 
in  the  whole  purchase  price  a  certain  number 
of  times  without  remainder. 

8.  A  finding  of  the  trial  court  on-  conflicting 
•ridence  will  not  be  reviewed  on  appeal. 

Appeal  from  Superior  Cionrt,  Middlesex 
Connty. 

Bill  by  one  Skehlll  against  one  Abbott,  as 
administrator,  and  others.  From  a  decree  in 
favor  of  plaintiff,  defendants  appeaL  Af- 
firmed. 

Vahey  A  Innes,  for  appellants.  Lafayette 
G.  Blair  and  Cbas.  3.  Flagg,  for  appellee. 

LORINO,  J.  This  is  a  bill  in  equity  by  a 
widow,  who  claims  an  undivided  two-fifths 
interest  In  a  parcel  of  land  by  way  of  a  re- 
sulting trust  The  title  to  the  land  was  tak- 
en In  the  name  of  her  husband,  now  de- 
ceased, but  she  contributed  $1,000  of  the  $2,- 
600  which  was  paid  for  It  The  Judge  who 
tried  the  case  found  these  facts:  The  plain- 
tiff was  60  years  old,  was  not  able  to  read 
or  write,  and  was  ignorant  of  business  meth- 
ods and  the  meaning  of  legal  Instruments. 
It  was  undertsood  between  the  plaintiff  and 
her  husband  that  she  should  have  the  benefit 
of  the  $1,000  contributed  by  her  to  provide 
for  her  old  age,  and  it  was  at  first  suggested 
that  this  should  be  effected  by  the  husband's 
taklqg  the  title,  and  giving  a  mortgage  to 
necure  the  payment  of  the  $1,000.  This  was 
abandoned  on  the  husband's  reporting  that  a 
lawyer  who  was  consulted  by  him  said  that 


there  could  be  no  mortgage  between  husband 
and  wife.  The  plaintiff  then  said  that  she 
wanted  her  name  to  be  in  the  deed,  and  this 
was  agreed  to  by  the  hnsband.  In  addition 
to  these  facts  found  by  the  judge,  there  was 
evidence  that  the  plaintiff  not  only  stipulated 
that  her  name  should  appear  in  the  deed,  bnt 
what  she  insisted  on  was  that  it  should  ap- 
pear in  the  deed  for  her  interest  in  the 
property.  The  judge  further  found  that  tn 
place  of  keeping  his  agreement  the  husband 
took  the  whole  title  In  his  own  name,  and  the 
title  remained  In  him  until  he  died,  and  that 
although  the  plaintiff  did  not  stipulate  for 
an  undivided  two-fifths  interest  in  terms,  yet 
that  was  what  was  understood  between  the 
plaintiff  and  her  husband,  and  it  was  on 
that  understanding  that  she  parted  with  her 
money.  We  are  of  opinion  that  this  brings 
the  case  within  Hayward  v.  Cain,  110  Mass. 
273,  and  takes  it  out  of  McGowan  v.  Mc- 
Gowan,  14  Gray,  119,  74  Am.  Dec.  668;  Snow 
V.  Falne,  114  Mass.  520;  Bourke  v.  Callanan, 
160  Mass.  195,  35  N.  K  460;  and  Dudley  ▼. 
Dudley,  176  Mass.  34,  56  N.  B.  1011.  See, 
also,  Bancroft  t.  Curtis,  108  Mass.  47;  Mc- 
Donougb  y.  O'Neil,  113  Mass.  92. 

The  defendants  contend  that  unless  a  plain- 
tiff has  stipulated  for  such  a  fraction  as  is 
contained  In  the  whole  without  a  remainder 
no  resulting  trust  can  be  created;  that  is  to 
say,  if  one  person  contributes  $500  where  the 
purchase  money  is  $2,500,  stipulating  for  an 
undivided  fifth  Interest  a  resulting  trust  is 
raised  in  his  favor,  but  if  he  has  parted  with 
$1,000  for  the  same  purchase,  stipulating  for 
an  undivided  two-fifths  Interest  he  would  not 
be  entitled  to  anything  by  way  of  a  result- 
ing trust  They  arrive  at  this  extraordinary 
conclusion  by  finding,  first,  that  the  court 
In  some  of  the  cases  cited  above,  has  said 
that  it  is  not  enough  for  a  plaintiff  to  have 
contributed  to  the  purchase  money,  but  he 
must  have  stipulated  for  an  aliquot  interest 
tu  the  property;  and  then  by  finding  that 
It  is  laid  down  in  the  dictionaries  that  the 
word  "aliquot"  means  something  contained 
in  Another  a  certain  number  of  times  with- 
out leaving  a  remainder.  Whatever  defini- 
tion may  be  given  in  the  dictionaries,  the 
word  "aliquot"  was  used  in  these  opinions  to 
mean  a  "particular  fraction  of  the  whole,"  as 
distinguished  from  a  general  contribution  to 
the  purchase  money.  To  that  effect  see  Mc- 
Gowan V.  McGowan,  14  Gray,  119,  121,  74 
Am.  Dec.  668. 

The  other  point  made  by  the  defendants  is 
that  the  judge  was  wrong  in  his  findings  of 
fact  There  was  a  direct  conflict  between 
the  witnesses  on  the  question  whether  'the 
plaintiff's  $1,000  was  lent  to  the  husband, 
or  was  contributed  for  an  interest  in  the 
property.  The  judge  saw  the  witnesses,  and 
heard  the  testimony  of  the  plaintiff.  It  la 
enough  that  his  decision  was  not  plainly 
wrong.  Dickinson  v.  Todd,  172  Mas&  188, 
51  N.  B.  976,  nnd  cases  dted. 

Decree  affirmed. 
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(184  Mass.  123) 

DUNOAN  T.  JACOBS. 

(Supreme    Judicial    Court    of    Massachusetts. 
Suffolk.    Sept  2,  1903.) 

CONTRACT— CONSTRUCTION. 

1.  Plaintiffs  contract  to  excavate  for  defend- 
ant preparatory  for  a  building  he  was  to  erect 
for  the  city  of  B.  provided :  "Excavate  all 
material,  load  and  cart  same  to  G.  Road, 
*  *  *  and  there  deposit  same  subject  to  and 
under  the  conditions  of  a  contract  between  the 
city  of  B.,  and  *  •  ♦."  Defendant's  "price 
for  excavated  material  except  loam  to  be  C2% 
cents  per  cubic  yard.  •  •  •  The  loam  to  be 
placed  on  lot  as  directed  by  •  •  *."  Defend- 
ant's "iprice  for  loam  so  placed  to  be  25  cents 
per  cubic  yard."  Held,  that  "price  for  excavat- 
ed material"  means  price  for  material  exca- 
vated and  loaded  and  carted  to  C.  Road,  and 
that  for  excavating  material  other  than  loam, 
where  it  is  left  on  the  premises  and  used  for 
back  filling,  no  price  is  provided. 

Exceptions  from  Superior  Court,  Suffolk 
County;  T'rancls  A,  GasklU,  Judge. 

Action  by  Charles  Duncan  against  James  H. 
Jacobs,  doing  business  as  John  S.  Jacobs  & 
Son.  A  verdict  was  directed  for  defendant, 
and  plaintiff  excepts.    Exceptions  ovetruled. 

The  Issues  submitted  to  the  Jury,  their  an- 
swers thereto,  and  the  parts  of  the  contract 
between  defendant  and  the  city  of  Boston 
printed  in  the  exceptions,  are  as  follows: 

"First.  Was  the  plaintiff  at  all  times  ready 
and  willing  to  cart  all  material  excavated  to 
the  Columbia  Road?  Second.  Was  he  pre- 
vented from  so  carting  it  by  the  defendant 
or  his  foreman?  Third.  What  was  a  fair 
price  per  cubic  yard  for  excavating  said  ma- 
terial?" The  Jury  answered  said  issues  as 
follows:  First  Issue.  "Yes."  Second  Issue. 
"No."    Third  Issue.  "27%  cents." 

Parts  of  contract  between  John  S.  Jacobs 
&  Son  and  the  city  of  Boston: 

"Sec.  2.  General  Directions,  (h)  Soil.  All 
soil  from  within  a  line  thirty  feet  outside  of 
the  walls  of  the  building  In  all  directions  Is 
to  be  removed  and  piled  upon  the  lot  as  may 
be  dhrected,  for  future  use." 

"Sec.  4.  Excavations,  (a)  Do  all  excavat- 
ing required  for  the  basement,  fanroom, 
boiler-room,  foundation  walls,  piers,  steps, 
cold-air  ducts,  drains,  coalblns,  and  all  other 
excavations  and  filling  required  to  complete 
the  building.  The  drawings  show  In  general 
the  required  levels  of  cellar  bottom  and 
.  trenches  and  broken  stone  on  basement  floor, 
and  of  area  walls  and  cellar  walls  and  base- 
ment piers  and  foundations,  etc. 

"(b)  Such  work  Is  to  Include  digging  for 
foundations  of  every  sort,  and  for  the  area 
and  yard  and  cellar  cesspools,  and  drains 
from  same,  as  shown.  Excavations  are  to  be 
nowhere  less  than  1  ft  6  in.  wider  than  the 
face  of  the  wall  on  both  sides.  No  leveling 
up  with  loose  material  under  the  foundation 
will  be  allowed  to  secure  these  levels. 

"(c)  For  the  trap  wells  for  the  dry  drain 
at  all  outside  walls  and  the  filling  above  the 
same  on  the  outside  of  all  outside  walls,  and 
the  dry  well  tor  the  same  and  connection  to 


the  sewer,  for  the  waste  drains  Into  the  sewer 
and  for  the  boiler,  blow-oft  tank  and  receiv- 
ing tank  and  blow-off  from  Inside  of  cellar 
walls  into  the  sewer,  for  foundations  for 
machinery  and  boilers,  and  for  the  trenches 
shown  In  the  cellar  to  receive  drains  and 
ventilation  fixtures.  Also  dig  for  entering 
gas,  electricity,  and  water  from  the  street 
mains. 

"(d)  Any  material  not  needed  for  filling  un- 
der basement  to  be  stacked  as  directed. 

"(e)  Excavated  materials  to  be  used  by  the 
contractor  in  grading  around  the  building,  to 
finish  grade  as  shown  on  drawing,  or  removed 
as  directed  by  the  architect" 

"(b)  Excavate  for  French  drains  to  sur- 
round the  building  and  in  such  other  location 
Inside  the  building  as  shown  on  plans.  Said 
drain  to  be  placed  at  a  distance  of  about  4 
feet  outside  the  walls,  to  have  average  width 
of  3%  feet,  and  of  such  depth  as  shown  ou 
plans." 

"(k)  Provide  clean  gravel  filling  to  bring 
the  basement  floors  and  all  portions  of  the 
site  to  the  proper  grade,  and  remove  any 
gravel  not  needed  for  the  same." 

Alouzo  D.  Moran,  for  plalntlfC.  J.  A.  Den- 
nlson,  for  defendant 

MORTON,  J.  This  Is  an  action  of  con- 
tract to  recover  a  balance  alleged  to  be  due 
to  the  plaintiff  under  a  written  agreement 
between  him  and  the  defendants  for  excavat- 
ing "certain  material  preparatory  to  the  erec- 
tion of  a  high-school  building  by  them  for  the 
city  of  Boston.  The  plaintiff  has  been  paid 
according  to  the  contract  for  all  the  material 
excavated,  except  2,443  cable  yards,  and  for 
that  he  has  been  paid  at  the  rate  of  27Vj 
cents  per  cubic  yard.  The  question  is  wheth- 
er he  is  entitled,  as  be  contends,  to  62% 
cents  per  cubic  yard,  which  is  the  price  nam- 
ed In  the  contract  "for  excavated  material 
except  loam,"  or  to  27%  cents  per  cubic  yard, 
as  the  defendant  contends,  which  the  Jury 
have  found  to  be  a  fair  and  reasonable 
price  for  excavating  the  material,  and  which, 
as  already  observed,  the  defendant  has  paid. 
The  case  is  here  on  exceptions  by  the  plain- 
tiff to  the  ruling  of  the  court  directing  the 
jury  to  find  for  the  defendant  If  the  court 
erred  In  directing  the  Jury  to  return  a  verdict 
for  the  defendant,  then  the  plaintiff  is  to 
have  judgment  for  $85.5.05,  with  Interest  from 
the  date  of  the  writ 

The  question  is  a  narrow  one,  and  the  an- 
swer to  it  depends  on  the  construction  to  be 
given  to  the  contract.  So  much  of  the  con- 
tract as  is  material  Is  as  follows:  "Excavate 
all  material,  load  and  cart  same  to  Columbia 
Road,  between  Mercer  street.  South  Boston, 
and  Mt.  Vernon  street.  South  Boston,  and 
there  deposit  same  subject  to  and  under  the 
conditions  of  a  contract  between  the  city  , 
of  Boston,  Mass.,  and  said  Jacobs  &  Son 
dated  Oct.  20,  1898,  to  which  reference  is 
hereby  made.    •    •    •    Price  for  excavated 
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material  except  loam  to  be  sixty-two  and  one- 
balf  cents  per  cubic  yard.  •  •  •  The 
loam  to  be  placed  on  lot  as  directed  by  said 
Jacobs  &  Son  and  to  remain  tbe  property 
of  said  Jacobs  &  Son.  Price  for  loam  so 
placed  to  be  twenty-five  cents  per  cable 
yard."  It  is  to  be  olwerved  that  the  plain- 
tiff was  to  excavate  all  material  and  load  and 
cart  it  to  Columbia  Road.  The  material  in 
question  was  excavated,  bnt  was  not  loaded 
and  carted  to  Columbia  Road.  It  was  left 
on  the  premises,  and  was  used  for  back  fill- 
ing. There  was  testimony  tending  to  show 
that  the  plaintiff  knew  when  be  made  bis  con- 
tract that  it  was  not  to  be  carted  to  the 
Columbia  Road,  and  that,  if  it  had  been,  the 
defendant  would  have  had  to  cart  other  ma- 
terial to  be  used  for  that  purpose.  The  plain- 
tiff contends  that  "price  for  excavated  ma- 
terial" means  the  same  as  "price  for  excavat- 
ing material,"  and  is  limited  to  that,  and  to 
that  alone.  If  this  contention  Is  correct, 
then,  notwithstanding  the  contract  requires 
the  plaintiff  to  excavate  all  material  and 
load  and  cart  it  to  the  Columbia  Road,  it 
omits  to  fix  any  price  for  the  loading  and  cart- 
ing, or  for  material  excavated  and  loaded  and 
carted  to  Colimdbia  Road.  On  the  other 
hand.  If,  as  the  defendant  contends,  the  words 
"price  for  excavated  material"  mean  the  same 
as  "price  for  material  excavated  and  loaded 
and  carted  to  Columbia  Road,"  then  the  con- 
tract omits  to  provide  a  price  for  the  case 
that  has  arisen,  namely,  for  material,  not 
loam,  excavated,  but  not  loaded  and  carted 
to  the  Columbia  Road.  There  are  objections 
to,  and  arguments  in  favor  of,  each  construc- 
tion. But  It  seems  to  us,  on  the  whole,  that 
the  construction  for  which  the  defendant  con- 
tends is  the  more  reasonable.  Two  things 
are  contemplated  by  that  part  of  the  contract 
which  we  are  considering:  First,  that  all  the 
material  except  the  loam  shall  be  excavated 
and  loaded  and  carted  to  the  Columbia  Road; 
secondly,  that  the  loam  shall  be  excavated 
and  left  on  the  premises  where  the  defendant 
directs.  It  would  seem  natural  that  the 
prices  that  are  fixed  should  relate  to  tboBe 
two  things,  and  that  therefore  the  words 
"price  for  excavated  material  except  loam," 
etc..  Is  simply  a  compendious  way  of  saying 
"price  for  excavated  material  except  loam 
loaded  and  carted  to  the  Columbia  Road." 
This  construction  is  fortified  by  the  difference 
in  price  which  would  otherwise  exist  between 
excavating  the  loam  and  placing  it  where 
directed  on  the  premises,  and  the  price  which 
would  otherwise  be  established  for  excavating 
the  other  material.  The  only  reasonable  way 
of  accounting  for  that  difference,  It  seems  to 
us.  Is  that  the  price  was  Intended  to  include 
and  does  Include  loading  and  carting  it  to 
Columbia  Road,  as  well  as  excavating  it.  The 
answers  of  the  jury  to  the  questions  that 
were  put  to  them  do  not.  It  seems  to  ns, 
throw  any  light  on  the  construction  to  be 
given  to  the  contract;  neither,  it  seems  to  us, 
does  that  part  of  the  contract  between  the 


defendant  and  the  city  of  Boston  wbich  Is 
printed  In  the  exceptions. 

The  result  Is  that  the  exceptions  must  be 
overruled.    So  ordered. 


(184  Mass.  116) 
GOULD  «t  al.  V.  CHAMBERLAIN  et  aL 

(Supreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Sept.  2,  1903.; 

WILLS-CODICIL-SUBSTITUTION   OF   LEGACIES 
—EVIDENCE— TESTATOR'S   CONDITION. 

1.  In  proceedings  for  the  construction  of  a 
will  aud  for  the  determination  of  testator's  in- 
tention as  to  whether  certain  legacies  in  a 
codicil  were  cumulative  or  substitutional,  parol 
evidence  that  subsequent  to  the  execution  of  the 
will  and  prior  to  the  execution  of  the  codicil 
testator  was  told  by  his  attending  physician 
that  with  good  care  he  would  live  through  the 
summer  of  1900,  and  probably  into  the  fall, 
and  that  he  replied  that  in  such  case  he  would 
malie  greater  inroads  into  the  principal  of  his 
property;  that  he  knew  that  he  was  living  on 
a  steadily  diminishing  income,  and  before  the 
execution  of  the  codicil  consulted  his  executors 
as  to  whether  his  estate  was  sufficient  to  carry 
out  the  provisions  of  his  will,  and  stated  that 
be  doubted  the  sufficiency  thereof — ^was  admissi- 
ble. 

2.  Testator  made  certain  bequests  by  will, 
and  thereafter  executed  a  codicil,  beginning 
with  the  words  "my  estate  real  and  personal, 
I  bequeath  as  follows,"  after  which  he  be- 
queathed certain  legacies  to  the  same  legatees 
named  in  the  will.  At  the  time  of  executing 
the  codicil  testator  knew  that  his  income  was 
steadily  diminishing,  and  that  it  was  doubtful 
whether  his  estate  was  sufficient  to  comply 
with  all  the  provisions  of  the  will,  and  testa- 
tor's intention  as  to  disposing  of  certain  of  his 
property  by  the  codicil  would  be  defeated,  at 
least  in  part,  if  the  legacies  bequeathed  in  the 
codicil  were  regarded  as  cumulative.  Held,  that 
the  legacies  bequeathed  in  the  codicil  should  be 
regarded  as  substitutional. 

Report  from  Supreme  Judicial  Court,  Suf- 
folk County;    Marcus  P.  Knowlton,  Judge. 

Bill  by  C.  W.  Gould  and  others  against 
Helen  Chamberlain  and  others  for  the  con- 
struction of  the  will  of  Mellen  Chamberlain, 
deceased. 

The  following  Is  a  copy  of  the  will  and  co- 
dicil, excepting  formal  parts: 

WilL 

"I,  Mellcn  Chamberlain  of  Chelsea,  Massa- 
chusetts, make  this  as  my  last  will  and  tes- 
tament 

"I  appoint  Hon.  Albert  D.  Bosson  of  said 
Chelsea,  and  Henry  A.  Tenney  Esqr.  of  Ever- 
ett, both  In  said  Massachusetts,  Executors  of 
this  my  will,  witbout  sureties  on  tbeir  official 
bond. 

"I  direct  that  my  body  may  be  laid  by  the 
side  of  that  of  my  late  wife  In  the  little 
private  burial  ground  at  Danvers,  not  far 
from  where  she  was  bom,  and  that  a  mar- 
ble slab  like  that  over  her  grave  may  be 
placed  over  mine. 

"My  estate  real  and  personal,  I  give  and 
bequeath  as  follows:  To  Mrs.  John  Whit- 
man my  faithful  housekeeper,  five  thousand 
dollars  to  be  paid  to  her  out  of  the  first  mou- 
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eys  that  shall  come  Into  the  hands  of  my 
executors  out  of  my  estate,  and  without  de- 
lay for  the  final  settlement  of  my  estate. 

"To  my  brother  in  law,  Hale  B.  Crosby, 
my  brother  Henry  Chamberlain,  both  of  Three 
Oaks,  Michigan,  and  to  my  brother  William 
Chamberlain,  of  said  Michigan,  I  give  each 
one  thousand  dollars  ($1,000). 

"To  Mrs.  Mattie  Fielding,  daughter  of  my 
brother  in  law,  John  M.  Putnam,  to  Miss 
Alice  M.  Putnam,  niece  of  my  late  wife  and 
to  Mrs.  Sarah  W.  Fuller,  sister  of  my  late 
wife,  all  of  Danvers  Mass.  I  give  each  the 
sum  of  one  thousand  dollars  ($1,000). 

"To  my  name  sake  Mellen  Chamberlain 
Hatch,  son  of  Rev.  George  B.  Hatch  former- 
ly of  Chelsea,  to  Miss  Mary  A.  Jenkins,  for- 
merly of  the  Boston  Public  Library,  to  Miss 
Elisabeth  Porter  Gould  of  Boston  and  to 
Miss  Mary  F.  Oolesworthy  of  Chelsea,  I  give 
each  the  sum  of  five  hundred  dollars  ($500). 

"To  the  City  of  Chelsea,  Mass.,  I  give  my 
twelve  bound  volumes  of  real  estate  titles,  a 
portfolio  of  real  estate  plans,  a  large  photo- 
graph of  the  estate  on  which  I  now  reside 
already  in  the  Pitz  Public  Library)  all  of 
which  plans  and  volumes  may,  if  the  trustees 
of  said  Library  consent,  may  be  deposited  in 
said  Library  for  public  use. 

"To  the  Massachusetts  Historical  Society. 
I  give  my  incompleted  manuscript  (type 
written)  history  of  Chelsea  with  the  ten 
bound  folio  volumes  of  manuscripts,  plans, 
engravings,  photographs  and  materials  used 
In  the  preparation  of  said  history  and  may 
be  useful  in  its  completion,  with  the  copy 
right  of  said  history  and  the  profits  from 
the  sale  thereof,  t  hope  to  communicate  to 
said  society  in  a  separate  paper  my  views 
In  respect  to  the  completion  of  said  history; 
but  lest  I  fall  to  do  so,  I  will  say  here  that 
I  wish  to  have  the  manuscript  placed  In  the 
hands  of  a  thoroughly  competent  person  for 
completion  aud  revision,  to  whom  I  give  the 
largest  discretion  In  respect  to  omissions,  con- 
densation, changes  and  additions,  and  for 
this  purpose  I  give  said  society  the  sum  of 
five  thousand  dollars  ($5,000)  and  a  share  of 
the  residue  of  my  estate  as  is  later  provided. 

"To  Dartmouth  College  In  N.  H.  I  give  my 
Library  of  Printed  volumes  save  as  other- 
wise herein  disposed  of.  And  for  rebindlng, 
repairs  and  for  placing  in  each  volume  a 
book  plate— 'The  gift  of  Mellen  Ohamberlain, 
CSass  of  1844.'  I  give  said  CoUeg^e  the  sum 
of  five  hundred  dollars  ($300)  and  a  share  in 
the  residue  of  my  estate  as  herein  after  pro- 
vided. 

"To  the  Trustees  of  the  Boston  Public  Li- 
brary I  give  my  collection  of  Manuscripts 
(save  those  herein  before  given  to  the  His- 
torical Society),  autographs,  portraits  and 
photographs  collected  for  illustrating  said  col- 
lection (as  distinguished  from  those  framed 
and  now  hanging  on  the  walls  of  my  house), 
personal  and  family  papers,  correspondence 
and  genealogical  manuscripts,  together  with 


two  bound  sets  of  my  own  historical  and  lit- 
erary papers.  I  also  give  to  said  Trustees 
the  presentation  copies  ot  books  or  pamph- 
lets, indndlng  those  containing  autographs 
of  distinguished  persons  once  owning  them 
whether  now  in  my  own  house  or  in  my  room 
in  the  Library.  These  matters  may  be  gen- 
erally be  recognized  (if  books)  by  their  hav- 
ing my  book  plate— 'The  Chamberlain  Collec- 
tion'—on  the  inside  of  the  cover.  This  be- 
quest is  upon  the  condition  set  forth  in  my 
letter  to  said  Trustees,  Feb.  11,  1893,  and 
accepted  by  their  vote  March  28,  of  the  same 
year. 

"To  Charles  P.  Searle  of  Boston,  I  give 
an  old  arm  chair  which  belonged  to  my  late 
wife,  the  pencil  sketch  (framed)  of  the  man- 
sion in  which  she  was  bom  and  in  which 
we  were  married,  and  the  oil  painting  by 
Richard  H.  Fuller,  called  the  'Rye  Field.' 

"To  Alonzo  P.  Searle  of  Honesdale  Pa.  I 
give  the  sea  piece  (painting)  by  George  Cur- 
tis, called  'After  the  Gale.' 

"To  Mrs.  Henry  A.  Tenney  of  Everett,  I 
give  the  painting  by  R.  H.  Fuller,  called  the 
'Oak  Grove';  and  the  engraving  of  'A  (3apital 
picture  by  Gasper  &  Nicholas  Poussln"  to 
Mrs.  Jeremiah  C.  (Jhamberlaln  of  Chelsea. 
These  last  two  articles  are  given  in  grateful 
remembrance  of  the  kindness  of  these  ladies 
to  my  wife  In  her  last  illness.  To  my  brother 
Henry  Chamberlain  aforesaid,  I  give  my  set 
of  the  Massachusetts  Historical  Society's  Col- 
lection of  which  a  few  volumes  have  always 
been  missing. 

"To  my  nephew,  Paul  Mellen  Chamberlain, 
of  Chicago,  I  give  my  set  of  the  Proceedings 
of  the  Massachusetts  Historical  Society's 

"To  "Walter  H.  Kilham  formerly  of  Beverly, 
now  of  Boston,  I  give  my  gold  repeater.  No. 
11761,  Georges  Robert,  Locle. 

"All  the  paintings,  water  colors,  photo- 
graphs, silver  and  personal  effects  of  my  late 
wife  and  of  myself,  I  give  to  Mrs.  John 
Whitman  aforesaid,  but  in  trust  to  distribute 
them  according  to  directions  signed  by  self 
and  deposited  with  my  executors;  and  in 
case  she  should  be  prevented  from  executing 
this  trust  I  direct  them  to  follow  my  wishes 
as  in  said  paper  set  forth. 

"All  legacies  in  this  my  will  lapse  with  the 
death  of  the  legatee.  All  the  rest,  residue 
and  remainder  of  my  estate  including  lapsed 
legacies,  I  direct  my  Executors  to  sell  and 
dispose  of  at  private  sale,  or  at  public  auc- 
tion, as  they  may  deem  for  the  interest 
of  the  estate.  When  said  residue  and  re- 
mainder are  reduced  to  money  I  direct  my 
executors  to  divide  them  into  nine  equal 
parts  and  pay  to  the  following  parties:  To 
Mrs.  John  Whitman  aforesaid  one  part;  to 
Pembroke  Academy  Pembroke,  N.  H.  two 
parts;  to  the  Third  Congregational  Church, 
Chelsea,  two  parts;  to  the  Massachusetts 
Historical  Society,  two  parts;  to  Dartmouth 
College,  N.  H.  one  part;  to  Mary  P.  Coles 
worthy,  Mrs.  Henry  A.  Tenney,  Miss  Eliza* 
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beth  Porter  Gould  and  Paul  Mellen  Cham- 
berlain all  aforesaid,  each  one  tourtb  part" 

OodlcU. 

1,  Mellen  Chamberlain  of  Cbelsea,  Massa- 
chuaetts,  make  this  codicil  to  my  last  will 
and  testament,  which  was  ezecnted  the  twen- 
ty sixth  day  of  March  in  the  year  nineteen 
hundred. 

"By  the  courtesy  of  Honorable  Albert  D. 
Bosson  of  Boston,  I  substitute  the  name  of 
Willis  Gould  of  said  Chelsea  for  that  of  said 
Albert  D.  Bosson  as  co-executor  of  Henry 
A.  Tenney  In  the  execution  of  my  will  afore- 
said. 

"My  estate  real  and  personal  I  bequeath 
as  follows: 

"To  Mrs.  John  Whitman  my  faithful  house- 
keeper, Three  thousand  dollars  to  be  paid  to 
her  oat  of  the  first  monies  that  shall  come 
into  the  bands  of  my  executors  or  to  my  es- 
tate and  wltlioat  delay  for  its  final  settle- 
ment and  the  fmrther  sum  of  two  thousand 
dollars  which  shall  first  appear  to  be  a  resi- 
due thereof. 

"To  my  brother  In  law.  Hale  B.  Crosby, 
my  brother  Henry  Chamberlain  both  of 
Three  Oaks,  Michigan,  and  my  brother  Wil- 
liam Chamberlain  of  Jackson,  said  Michigan, 
eight  bnndred  dollars  each. 

"To  Mrs.  Mattie  Fielding,  daughter  of  my 
brother  in  law,  John  M.  Putnam,  to  iSiaa 
Alice  M.  Putnam  niece  of  my  late  wife,  and 
to  Mrs.  Sarah  M.  Fuller,  sister  of  my  late 
wife,  all  of  Danvers,  Massachusetts,  the  sum 
of  eight  hundred  dollars  each. 

"To  Miss  Mary  A.  Jenkins  formerly  of  the 
Boston  Public  library,  to  Miss  Elizabeth 
Porter  Gould,  of  Boston,  to  Miss  Mary  F. 
Oolesworthy  of  Chesea,  tiie  sum  of  five  hun- 
dred dollars  each. 

"To  Miss  Dora  J.  Murray,  of  Revere,  the 
man  of  one  hundred  dollars." 

Boyd  B.  Jones  and  Frederick  P.  Cabot,  foi 
Henry  Cliamberlain  and  others.  Solomon  Lin- 
coln and  John  Abbott,  for  respondents. 

MORTON,  J.  This  is  an  appeal  from  a  de- 
cree of  the  probate  court  for  Suffolk  county 
upon  a  petition  for  instructions  by  the  execu- 
tors of  the  will  of  Mellen  Chamberlain.  The 
single  Justice  who  heard  the  case  affirmed 
the  decree,  and  reported  the  case  to  this 
court  for  its  determination.  The  questions 
are  whether  certain  legacies  given  in  the 
codicil  are  cumulative  or  substitutional  In  re- 
spect of  legacies  given  In  the  will  to  the 
same  persons,  and  whether  certain  evidence 
admitted  subject  to  the  exceptions  of  the 
heirs  at  law  was  rightly  admitted.  We  take 
up  the  question  of  evidence  first 

1.  The  evidence  objected  to  was  that  the 
testator  knew,'  after  August,  1898,  which  was 
before  the  date  of  the  will,  that  he  was  liv- 
ing on  a  steadily  diminishing  Income;  that 
subsequent  to  the  execution  of  the  will,  and 
prior  to  the  execution  of  the  codicil,  he  was 


told  by  his  attending  physician  that  with 
good  care  he  would  live  through  the  summer 
of  1800,  and  probably  into  the  fall,  and  that 
he  replied  that  In  such  case  he  would  make 
greater  inroads  upon  his  principal  than  he 
had  expected  to;  and  that  twice  after  the 
execution  of  the  will  and  before  the  execu- 
tion of  the  codicil  he  consulted  one  or  more 
of  his  executors  on  the  question  whether  his 
estate  was  sufficient  to  carry  out  the  provi- 
sions of  the  will,  and  said  on  these  occasions 
that  he  doubted  whether  his  estate  was  suffi- 
cient to  carry  out  the  provisions  of  his  will. 
It  is  well  settled  that  the  situation  and  dr- 
eumstances  of  a  testator  may  be  shown  In 
order  to  enable  the  court  to  put  itself  as  near 
as  may  be  In  his  place  and  ascertain  what 
he  intended  to  express  by  the  language  used. 
Crocker  v.  Crocker,  11  Pick.  252,  256;  Pop- 
kin  V.  Sargent,  10  Cush.  330;  Morse  v. 
Steams,  131  Mass.  389;  Boys  v.  Williams,  2 
Rub.  &  M.  890;  Martin  v.  Drlnkwater,  2 
Beav.  215.  If  every  word  had  only  one  mean- 
ing, and  was  Incapable  of  being  used  or  un- 
derstood in  any  other  sense,  there  would  be 
no  occasion  for  the  Introduction  of  such  tes- 
timony. But  language  is  far  from  having 
this  certainty,  and  hence  the  necessity  that 
In  order  to  correctly  interpret  it,  the  court 
should  understand  the  circumstances  under 
which  and  in  reference  to  which  It  was  used. 
A  testator's  declarations  of  his  intentions  are 
Inadmissible,  though  logically  they  would 
seem  to  be  the  best  evidence  obtainable. 
They  are  excluded,  however,  by  reason  of  the 
statute  which  requires  wills  to  be  In  writing, 
and  also  of  the  rule  that  forbids  the  Intro- 
duction of  iiarol  evidence  to  alter  or  vary 
written  Instruments.  In  the  present  case  the 
evidence  that  was  admitted  was  not  evidence 
of  statements  by  the  testator  of  his  inten- 
tions, but  was  evidence  tending  to  show  a 
knowledge  and  appreciation  on  his  part  of 
his  situation  and  circumstances,  and  as  such 
was  clearly  admissible. 

2.  The  question  whether  the  legacies  In  the 
codicil  are  to  be  regarded  as  cumulative  or 
substltutlona]  Is  one  of  Intention.  In  Waln- 
wrlght  V.  Tuckerman,  120  Mass.  232,  238, 
it  is  said  that:  "When  legacies  are  given  by 
different  instruments,  the  general  rule  is  that 
the  second  is  to  be  treated  as  additional  to 
the  first,  in  the  absence  of  anythhig  signify- 
ing a  different  Intention;  but  in  this  as  in  all 
other  questions  of  construction  of  testamen- 
tary instruments  the  apparent  Intention  of 
the  testator  must  be  the  guide  of  the  court" 
See,  also.  Bates,  Pet'r,  159  Mass.  252,  267, 
34  N.  B.  266.  Takhig  Into  account  the  evi- 
dence of  the  statements  of  the  testatw  and 
his  knowledge  of  his  circumstances,  It  seems 
to  us  clear  that  the  legacies  In  the  codicil, 
so  far  as  given  to  the  same  persons  to  whom 
legacies  are  given  in  the  will,  are  to  be  re- 
garded as  substitutional,  rather  than  as  cumu- 
lative. It  Is  not  reasonable  to  suppose  that 
he  could  have  intended  those  legacies  to  be 
in   addition  to  the   legacies  already   given, 
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when  he  had,  In  effect,  expressed  his  doubts 
whether  the  fistate  was  sufficient  to  pay  the 
legacies  already  given.  The  more  natural  In- 
terpretation of  the  codicil  is  that  the  testa- 
tor Intended  It  as  the  last  and  final  express 
sion  of  his  purposes  in  regard  to  the  per- 
sons named  In  It,  and  as  taking  the  place,  as 
far  as  it  went,  of  the  will.  The  codicil  it- 
self, It  seems  to  us,  bears  out  this  construc- 
tion. Although  It  begins  by  saying  that  It  is 
a  codicil  to  his  last  will  and  testament,  and 
that  is  the  general  character  of  the  instru- 
ment, it  purports  also  to  be  a  disposition  of 
the  whole  estate,  real  and  personal,  of  the 
testator,  as  \a  shown  by  the  phrase,  "My  es- 
tate .real  and  personal,  I  bequeath  as  fol- 
lows," which  is  copied  from  the  will.  The 
reasonable  explanation  of  this  language  is 
that  the  testator  Intended  by  it  to  signify  that 
the  legacies  which  follow  were  to  be  all  that 
the  several  parties  named  were  to  receive 
out  of  his  whole  estate.  Again,  the  language 
of  the  codicil  Is  copied  from  corresponding 
clauses  in  the  will,  and  this  has  been  held 
to  indicate  an  intention  to  substitute  in  such 
cases  the  second  legacy  for  the  first.  Suisse 
V.  Lowther,  2  Hare,  424,  432.  Moreover,  the 
words,  "out  of  the  first  monies  that  shall 
come  to  the  hands  of  my  executors,"  In  the 
will  and  codicil,  and  the  wor^,  "which  shall 
first  appear  to  be  a  residue  thereof,"  in  the 
codicil,  which  words  are  used  in  each  in- 
stance in  regard  to  the  legacy  to  Mrs.  Whit- 
man, and  the  general  scheme  of  the  will, 
tend  to  show,  we  think,  that  it  was  the  in- 
tention of  the  testator  that  the  savings  bank 
deposits,  bonds,  and  other  securities  should 
constitute  the  fund  from  which  the  cash 
legacies  should  be  paid.  This  intention 
would  or  might  be  defeated,  in  part  at  least, 
if  the  legacies  given  in  the  codicil  are  re- 
garded as  cumulative.  It  is  no  doubt  true, 
as  the  heirs  at  law  contend,  that  a  codicil 
makes  and  changes  a  will  only  so  far  as  the 
intention  to  do  so  is  manifest.  But,  as  al- 
ready observed,  we  think  that  it  was  the 
intention  of  the  testator  to  substitute  the  leg- 
acies given  in  the  codicil  for  those  given  to 
the  same  persons  in  the  will,  and  that  this 
is  manifest  from  the  will  and  codicil  and  the 
evidence  that  was  admitted.  Very  likely, 
if  it  had  occurred  to  the  testator,  be  would 
have  said  in  so  many  words  that  the  leg- 
acies given  in  the  codicil  were  in  substitu- 
tion of  those  given  in  the  will.  But  the  fact 
that  he  did  not  do  so,  and  that  some  of  the 
cash  legacies  tsiveu  in  the  will,  including 
one  to  his  namesake,  are  not  referred  to  in 
the  codicil,  does  not  necessarily  show  that 
the  legacies  in  the  codicil  must  be  regarded 
as  cumulative  In  respect  to  those  persons 
who  are  named  In  the  will.  If  the  case  of 
Wilson  T.  O'Leary,  L.  R.  (1872)  7  Oh.  App. 
448,  relied  on  by  the  heirs  at  law,  is  to  be 
regarded  as  laying  down  the  rule  as  "a  pos- 
itive rule  of  law  of  construction"  that  "gifts 
by  two  testamentary  instruments  to  the  same 
individual  are  to  be  construed  cumulatively 


(page  454),  then  all  that  need  now  be  said 
of  it  is  that  that  is  not  the  law  here.  But 
even  in  England  there  are  cases  which  hold, 
as  we  do,  that  the  question  is  one  of  intention 
(Gillespie  V.  Alexander,  2  S.  &  S.  145;  Mar- 
tin V.  Drink  water,  2  Beav.  215;  Frazer  v. 
Byng,  1  Bus.  &  M.  90),  and  that,  where  It 
appears  that  the  second  legacy  was  intended 
as  a  substitute  for  the  first,  it  will  be  so 
construed  (cases  supra). 

The  result  is  that  we  think  that  the  de- 
cree of  the  probate  court  should  be  affirmed. 
So  ordered. 


(184  HasB.  184) 
CHAPIN  V.  PIKE  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    Sept.  17,  1903.) 

CONTRACTS— ASSIGNMENT— EFFECT— RIGHTS 
TRANSFERRED. 
1.  During  part  performance  of  a  contract  for 
public  works,  $1,590.90  was  retained  by  the 
city  to  insure  performance  before  the  contract- 
or assigned  the  contract  to  a  surety,  who  con- 
tinued the  work  until  the  construction  was 
taken  out  of  his  hands  by  the  city,  and  the 
contract  relet.  The  whole  amount  so  retained 
during  performance  by  the  contractor  and  his 
surety  amounted  to  $2,008.60,  and  the  contract 
provided  that  the  contractor  assigned,  trans- 
ferred, and  set  over  unto  the  surety  the  said 
contract,  etc.  Eeld,  that  the  contract  was  a 
single  entity,  and  that  the  assignment  operated 
to  -transfer  to  the  assignee  the  right  to  the 
money  unpaid. 

Appeal  from  Superior  Covat,  Middlesex 
County;  Henry  N.  Sheldon,  Judge. 

Action  by  one  Chapin  against  one  Pike  and 
others.  From  a  judgment  discharging  a  trus- 
tee, plaintiff  appeals.    Affirmed. 

Henry  W.  Wlnslow,  for  plaintiff.  John  L. 
Harvey,  for  trustee.  Johnson  &  Johnson,  for 
claimant 

LORINQ,  J.  This  is  an  action  brought  by 
a  creditor  of  the  firm  of  H.  H.  Pike  &  Son" 
to  reach  and  apply,  in  payment  of  a  debt  due 
from  them,  the  sum  of  $2,008.60,  which  has 
been  found  to  be  due  under  a  contract  be- 
tween the  city  of  Waltham  and  said  firm  of 
H.  H.  Pike  &  Son.  This  sum  of  $2,008.60 
was  found  to  be  due  In  an  action  brought  in 
the  name  of  Pike  against  the  city,  which  was 
before  this  court  in  Pike  v.  City  of  Waltham, 
168  Mass.  581,  47  N,  B.  437.  The  facts  found 
in  Pike  v.  Waltham,  168  Mass.  581,  were  not 
fully  disclosed  in  the  cose  at  bar.  More  than 
that,  the  case  at  bar  has  to  be  disposed  of 
on  the  meager  facts  as  to  the  claimant's 
rights  disclosed  in  the  answer  of  the  trustee. 
The  record  before  as  does  not  contain  a  claim 
made  by  the  claimant  which  would  have 
raised  an  issue  of  fact  between  him  and  the 
plaintiff.  In  the  absence  of  such  a  claim,  the 
question  which  arises  Is  whether,  on  the  facts 
disclosed  in  thQ  answer  of  the  trustee,  the 
fund  is  due  to  the  claimant.  If  it  Is,  he  mast 
be  discharged.  Puller  v.  Storer,  111  Mass. 
281,  282;  Taylor  v.  Collins,  5  Gray,  50,  note; 
Richards  v.  Stephenson,  99  Mass.  311.    From 
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the  answer  of  the  trustee  in  this  action,  it  ap- 
pears that  in  May,  1SS8,  Pike  &  Son  made  a 
contract  with  the  city  of  Waltham  for  the 
construction  of  a  bridge,  and  that  one  Ben- 
sblmol  went  surety  on  their  bond  for  the  per- 
formance of  the  work.  It  is  stated  in  the  an- 
swer of  the  trustee  that  it  is  "claimed"  that 
Benshlmol  "carried  forward  the  work  and 
furnished  materials  after  the  death  of  one 
partner  and  the  physical  disability  of  the 
other,  and  until  the  surviving  partner  was  or- 
dered to  cease  work  by  a  written  notice  from 
the  city.  Apparently  the  Pikes  ceased  work 
on  October  5,  1888,  and  more  or  less  work 
was  done  by  Benshimol  until  March  25,  1889, 
when  the  construction  was  taken  out  of  the 
liands  of  the  contractors  under  the  contract 
by  written  notice,  and  the  work  of  complet- 
ing the  bridge  was  relet  on  April  15,  1889,  to 
another  contractor.  On  November  19,  1888, 
the  surviving  partner  of  H.  H.  Pike  &  Son 
made  the  foilowiag  assignment  to  Benshimol: 
"Know  all  men  that  1,  Henry  H.  Pike,  sur- 
viving partner  of  the  firm  of  H.  H.  Pike  & 
Son,  lately  consisting  of  myself  and  Henry  E. 
Pike,  who  has  deceased,  for  valuable  consid- 
eratlons  proceeding  to  me  from  Joshua  Ben- 
slilmol,  do  hereby  assign,  transfer,  and  set 
over  unto  said  Benshimol  the  contract  made 
In  May,  1888,  between  said  firm  and  the  city 
of  Waltbam  for  the  construction  of  the  Pros- 
pect Street  Bridge  in  said  Waltham."  It 
appears  that  by  the  terms  of  the  original  con- 
tract between  Pike  &  Son  and  the  city,  pay- 
ments were  to  be  made  monthly  on  account 
of  work  done;  15  per  cent  of-  the  amount 
due  therefor  being  retained  until  completion 
of  the  whole  work.  The  amount  retained 
out  of  money  due  for  work  done  prior  to  Oc- 
tober 1,  1888,  was  $1,590.&0,  and  the  amount 
retained  out  of  money  due  for  work  done  aft- 
er October  1st,  until  the  work  was  taken  out 
of  the  hands  of  the  contractors,  was  $1,048.99. 
How  the  finding  was  arrived  at  that  $2,008.60 
is  the  amount  due  under  the  contract  does 
not  appear;  but,  as  it  is  less  than  the  two 
sums  mentioned  above  retained  out  of  the 
monthly  payments  otherwise  due.  It  is  ap- 
parent that  the  whole  $2,008.60  is  made  up 
of  sums  so  retained.  It  appears  that  the 
amount  retained  at  the  date  of  the  assign- 
ment was  $1,686.57.  The  question  presented 
is  whether  the  assignment  of  the  contract 
carries  all  sums  due  for  work  previously  done 
under  it,  but  retained  until  completion,  to 
Insure  performance.  The  plaintiff  argues  that 
it  does  not,  because  an  assignment  of  money 
due  under  a  contract  is  not  an  assignment 
of  the  contract,  and  cites  Segee  v.  Downes, 
143  Bfass.  240,  241,  9  N.  E.  565;^  Staples  v. 
Somerville,  176  Mass.  237,  57  N.  E.  380;  Som- 
ers  V.  Keliher,  115  Mass.  165.  The  other 
ease  relied  on  by  the  plaintiff  is  a  case  where 
It  was  held  that  there  was  no  assignment  ei- 
ther of  the  contract  or  of  money  due  under  it. 
Keefe  v.  Flynn,  116  Mass.  563.  Of  course, 
that  is  true.  Of  course,  it  is  true  that  an  as- 
signment of  what  is  due,  or  is  to  become  due, 


under  a  contract  la  not  an  assignment  of  both 
the  duty  of  performing  the  contract  and  re- 
ceiving payment  therefor.  By  the  very  terms 
of  that  assignment,  the  benefit  of  the  pay- 
ment is  separated  from  the  burden  of  per- 
formance. But  where  the.  contract,  as  » 
whole,  is  assigned,  there  is  no  separation-  be- 
tween the  benefits  and  burdens.  A  contract 
Is  a  single  entity,  and  if  it  is  assigned  as  an 
entity,  and  everything  is  concluded  except  the 
payment  of  certain  money  earned  under  the 
contract,  the  assignee  is  entitled  to  it. 
Order  discharging  trustee  affirmed. 


(184  Han.  140) 
McKAY  T.  TOWN  OP  BBADINO. 
(Supreme    Judicial    Court    of    Massachusetts. 
Middlesex.    Sept  2,  1903.) 

DEED— CONSTRUCTION— COMMON— AD  VERSB 
USER. 

1.  A  deed  of  "all  the  land  now  used  as  a 
common,  containing  two  acres,  more  or  less,  ly- 
ing between  L.  street  S.  street,  and  A.  street," 
means  not  so  much  of  the  land  as  is  a  common, 
bat  all  of  the  land,  and  that  it  is  a  common. 

2.  The  repeated  use  of  a  atrip  of  an  open 
common  for  driving  or  walking  is  the  exercise 
of  the  right  in  a  common,  and  does  not  make  it 
a  public  highway  by  prescription. 

Exceptions  from  Superior  Court,  Middle- 
sex County;  John  H.  Hardy,  Judge. 

Action  by  McKay  against  the  town  of 
Reading.  Verdict  for  plaintiff.  Defendant 
brings  exceptions.    Exceptions  sustained. 

Saml.  K.  Hamilton  and  Chester  W.  Clark, 
for  plaintiff.  M.  F.  Dickinson,  Arthur  F. 
French,  and  Walter  Bates  Farr,  for  defend- 
ant. 

liORINO,  3.  This  is  an  action  for  per- 
sonal injuries  suffered  by  a  traveler  from 
tripping  over  an  indentation  or  rut  three  to 
six  inches  deep  in  a  walk,  caused  by  the 
washing  away  of  the  surface  of  the  walk  by 
rain  water.  It  appeared  tliat  the  indentation 
or  rut  had  been  allowed  to  remain  without 
being  mended  for  some  two  weeks  before  the 
accident  to  the  plaintiff.  The  defense  set 
up  was  that  the  walk  in  question  was  part 
of  a  public  common.  If  it  was,  the  defendant 
Is  not  liable.  Clark  v.  Inhabitants  of  Wal- 
tham, 128  Mass.  567;  Lincoln  v.  Boston,  148 
Mass.  578,  580,  20  N.  E.  829,  3  L.  R.  A.  257, 
12  Am.  St  Rep.  601;  Howard  T.  Worcester, 
153  Mass.  426,  427,  27  N.  B.  11,  12  L.  R.  A. 
160,  25  Am.  St  Rep.  651.  The  accompany- 
ing plan  shows  the  common  in  question.  It 
Is  a  triangular  lot  of  land  bounded  by  what 
are  now  Salem,  ECarnden,  and  Lowell  streets. 
The  plaintiff's  contention  la  that  what  is 
called  "Short  Street"  on  the  plan  was  a 
public  way  tbrough  the  common,  and  includ- 
ed within  Its  limits  the  walk  In  question  on 
which  the  accident  happened.  It  appeared 
that  this  lot  of  land  was  an  ancient  common, 
the  fee  being  in  the  Old  South  parish,  and 
that  by  an  indenture  dated  August  4,  1853, 

1 2.  Se«  Highways,  vol.  2E,  Cent  Dig.  i  i. 
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between  the  parish  and  the  defendant  toini, 
It  was  conveyed  to  the  town,  and  the  Inhab- 
itants of  the  town  covenanted  th^t  It  should 
"be  forever  used  by  the  town  as  a  common." 
The  defendant  asked  to  have  the  jury  In- 
structed that  there  was  no  evidence  that  the 
walk  where  the  plaintiff  was  Injured  was 
at  the  time  of  the  accident  part  of  one  of  the 
public  ways  VTlthln  the  town  of  Reading. 
This  was  refused,  and  the  Jury  were  Instruct- 
ed that  the  place  where  the  accident  hap- 
pened was  originally  part  of  a  public  com- 
mon, and  that  the  defendant  was  not  liable 
unless  It  had  become  a  public  way  by  prescrip- 
tion. The  plaintiff  now  seeks  to  sustain  the 
refusal  to  give  this  mling  by  the  contention 
that  there  was  no  evidence  that  Short  street 
was  ever  part  of  the  common.  This  conten- 
tion is  based  on  the  fact  that  the  premises 
covered  by  the  indenture  of  1853  are  describ- 
ed as  "all  the  land  now  used  as  a  common, 
containing  two  acres  more  or  less,  lying  be- 
tween Lowell  [now  Salem]  street,  Salem 
[now  Harnden]  streeti  and  Ash  [now  Low- 
ell] street"  She  argues  that  the  deed  did 
not  cover  all  the  land  between  the  three 
streets  named  in  it,  but  only  so  much  of  it  as 
was  then  used  as  a  common,  and'  that  there 
was  no  evidence  that  the  part  marked  -"Short 
Street"  on  the  plan  was  then,  or  bad  been 
previously,  so  used.  But,  in  our  opinion, 
that  is  not  so.  In  our  opinion,  the  deed  is 
not  a  conveyance  of  so  much  of  the  parcel  of 
land  described  as  is  used  as  a  common.  It 
is  a  deed  of  all  of  a  certain  parcel  of  land, 
which  parcel  of  land  is  used  as  a  common, 
and  contains  two  acres,  more  or  less,  and  lies 
between  Lowell  street,  etc.  Had  there  been 
any  doubt  of  this  being  the  true  construc- 
tion of  the  description  of  the  premises  cov- 
ered by  the  indenture.  It  would  have  been 
dispelled  by  the  covenant  of  the  grantee  that 
"the  land  south  of  the  row  of  small  trees 
'  south  of  the  Old  South  Meeting  House  shall 
be  forever  used  by  the  town  as  a  common." 
It  Is  stated  in  the  bill  of  exceptions  that  "the 
row  of  small  trees  was  situated  on  the  south- 
erly side  of  what  was  then  called  'Lowell 
Street,'  "  and  is  called  "Salem  Street"  on  the 
accompanying  plan.  All  land  shown  on  the 
plan  south  of  what  is  now  Salem  street  is 
covered  by  the  covenant,  including  the  part 
marked  "Short  Street"  . 

The  presiding  Judge  Instructed  the  Jury 
that  tbe  whole  triangle.  Including  the  part 
marked  "Short  Street,"  had  been  formerly  a 
common.  In  this  he  was.  In  our  opinion, 
right  But  he  also  told  the'  Jury  that,  if 
Short  street  had  been  used  as  a  way  contin- 
uously for  20  years  prior  to  the  enactment 
of  St.  1876,  p.  729,  c.  163  (now  Kev.  Laws,  c. 
53,  Sf  17.  18)  adversely  under  a  claim  of 
right  It  became  a  way  by  prescription.  In  this 
we  think  that  he  was  wrong.  There  was  no 
evidence  of  such  user.  All  that  appeared  in 
evidence  was  that  persons  going  from  Union 
street  to  Wobnm  street,  or  vice  versa,  were 
in  the  habit  of  passing  over  that  portion  of 


the  common  which  Is  marked  on  tbe  plan  as 
"Short  Street,"  and  that  they  passed  and  re- 
passed over  this  portion  of  the  common  in 
carriages  and  on  foot;  that  the  wheel  marks 
were  where  Short  street  Is  shown  on  tbe 
plan,  and  that  persons  on  foot  were  In  the 
habit  of  going  Just  north  of  the  wheel  marks, 
where  there  is  now  a  walk  shown  on  the 
plan.  There  was  no  evidence  that  the  de- 
fendant town  ever  had  constructed  or  re- 
paired what  Is  marked  as  "Short  Street"  as 
a  street  for  travel.     It  did  appear  that  in 

1883  or  1884  a  curb  was  put  round  the  east- 
erly of  the  four  lots  shown  on  tbe  plan,  and 
that  the  path  where  the  plaintiff  was  walk- 
ing was  within  the  curb.  Tbe  plaintiff's  con- 
tention Is  that  the  place  where  she  was 
walking  had  become  part  of  a  highway  by 
prescription,  and  what  took  place  in  1883  or 

1884  did  not  change  its  character.  But  so 
long  as  a  common  is  open,  in  the  absence  of 
regulations  to  the  contrary,,  it  is  tbe  right  of 
any  member  of  the  public  to  drive  or  walk 
across  it,  and  his  doing  so  will  be  taken  to  be 
the  exercise  of  that  right,  and  cannot  be 
made  the  ground  for  a  title  by  prescription 
In  himself  or  in  the  public.  The  principle  is 
one  of  which  there  Is  no  question,  and  was 
applied  by  this  court  70  years  ago  to  the  very 
point  now  before  us  in  the  case  at  bar.  In 
Emerson  v.  Wiley,  7  Pick.  68,  the  defendant 
Justified  a  trespass  on  the  ground  that  the 
locus  was  a  public  highway,  and  undertook 
to  show  that  It  was  so  by  evidence  that  It 
bad  been  used  by  the  public  on  foot  with 
cattle,  horses,  and  carts,  for  more  than  30 
years.  But  It  appeared  that  the  land,  when 
so  used,  was  an  open  common,  and  it  was 
held  that  under  these  circumstances  there 
was  no  evidence  of  user  as  a  highway. 
Wilde,  J.,  In  delivering  the  opinion  of  the 
court,  said:  "The  passing  over  a  training 
field  or  open  common  is  no  uncommon  usage, 
and,  however  long  it  may  continue.  It  will  not 
convert  a  field  or  common  into  a  public  high- 
way." See,  In  this  connection,  Langley  v. 
Mayor,  etc.,  of  Town  of  Gallipolis,  2  Ohio 
St  107;  Cohn  v.  Parcels,  72  Gal.  367, 14  Pac 
26.  See,  also,  Sprow  v.  Boston  &  Albany 
Bailroad,  163  Mass.  330,  39  N.  B.  1024. 
The  plaintiff  relies  on  the  case  of  Veale  v. 
Boston,  135  Mass.  187.  That  was  a  case 
where  the  city  of  Boston  put  a  fence  around 
Boston  Common,  and  in  doing  so  threw  into 
Park  street  what  had  been  up  to  that  tim6 
part  of  the  common.  It  tben  constructed 
over  a  part  of  this  strip  that  portion  of  Park 
street  which  was  wrought  for  travel  by 
horses  and  carriages,  and  It  constructed,  a 
sidewalk  over  the  balance  of  It  It  was  held 
that  20  years'  use  of  this  strip  as  part  of 
Park  street,  under  these  circumstances,  made 
It  a  part  of  that  public  way.  There  was  no 
such  fencing  out  of  a  part  of  the  common  In 
the  case  at  bar.  There  was  a  curbing  put 
round  that  portion  of  the  common  north  of 
Short  street  in  1883  and  1884.  But  that  was 
after  St  1875,  p.  729,  c.  163,  and  It  Is  ex- 


Digitized  by 


Google 


Mass.) 


liOBINQ  ▼.  THOMPSON. 


4B 


pressly  stated  In  the  bill  of  exceptions  that 
"the  plaintiff  did  not  claim  any  additional 
rights  by  reason  of  what  the  town  did  ui>on 
that  walk  In  1883  or  1884."  On  the  contrary, 
the  plaintiff's  contention  Is  that  the  nse  of 
Short  street  "as  a  connecting  link  between 
Union  street  and  Wobum  street,  aa  shown 
upon  the  plan,  must  have  been  adverse."  In 
our  opinion,  It  was  nothing  more  than  the  ex- 
ercise of  the  right  which  the  public  bad  In 
an  unfenced  common,  and  the  repetition  of 
the  nse  In  one  i>art  of  the  common  does  not 
change  the  character  of  the  use. 
Exceptions  sustained. 


(IM 


US) 

LOBIMG  T.  THOMPSON. 


(Supreme    Judicial    Coort    of    Massachnaetta. 
Suffolk.    Sept  1,  1803.) 

WILLS— BEQUESTS— ABATEMENT  FOR  BSn- 

CIBNCT  IN  ESTATE— INCREASE 

FOR  INCOME. 

1.  Testator  made  bequesta  in  trust  to  pay  the 
income  to  A.  and  F.  for  life,  with  remainder 
over,  and  made  a  bequest  to  T.  absolutely.  The 
estate  was  insufficient  to  pav  the  legacies  in 
full.  T.'s  bequest  being  of  the  principal,  she, 
if  the  estate  had  been  sufficient,  would  have 
been  entitled  at  the  end  of  a  year  only  to  the 
amount  of  the  bequest,  without  interest  or  in- 
come. Rev.  Laws,  c.  141,  {  24,  provides  that, 
if  income  is  given  in  trust  for  the  benefit  of  a 
person  for  life,  she  is  entitled  to  receive  it  from 
the  death  of  the  testator.  Beld  that,  in  deter- 
mining the  amounts  which  shall  proportionately 
abate  because  of  the  deficiency,  there  is  to  be 
added  to  the  bequests  in  trust,  not  interest 
thereon,  but  the  amount  of  income  the  trust 
funds  would  have  produced  for  the  year  suc- 
ceeding testator's  death,  tiad  they  been  invested 
by  a  trustee ;  the  assets  not  having  been  invest- 
ed as  income-producing  funds. 

Case  Keserred  from  Supreme  Judicial 
Court,  Suffolk  County;  Henry  K.  Braley, 
Judge. 

Bill  by  Augustus  P.  Loring,  executor  and 
trustee,  against  Caroline  A.  Thompson,  for 
InstmctlonB  In  the  matter  of  the  will  of  Mary 
S.  B.  Thompson,  deceased.  Case  reserved  for 
the  full  conrt    Decree  rendered. 

Augustus  P.  Lwlng,  in  pro.  per.  John  No- 
ble, for  respondent 

KNOWLTON,  C  J.  The  testatrix,  by  her 
will,  gave  SaO,000  to  trustees,  to  hold  and 
invest,  and  pay  the  net  income  thereof  to 
Charlotte  S.  Averlll  for  life,  and  the  remain- 
der to  others;  $15,000  upon  the  iame  terms  to 
the  same  trustees  for  the  benefit  of  Amy  S. 
C.  Perry  for  life,  with  remainder  over;  $5,000 
absolutely  to  Caroline  A.  Thompson;  and  the 
residue  to  Charlotte  8.  Averlll.  The  estate  is 
insufficient  to  pay  these  legacies  in  full.  If 
the  estate  had  been  sufficient,  one  life  tenant 
would  have  been  entitled  to  the  Income  of 
the  fand  of  $30,000  from  the  death  of  the 
testatrix,  the  other  to  the  Income  of  the  fund 
of  $15,000  from  the  same  time,  and  the  trus- 
tee would  have  had  the  principal  of  each  of 
these  funds,  to  be  held  for  future  payments. 
Sargent  t.  Sat:gent,  103  Mass.  297,  299;  West- 


cott  T.  Nickerson,  120  Mass.  410;  Kinmontb  t. 
Brigham,  5  Allen,  270,  278;  Ayer  v.  Ayer,  128 
Mass.  S76;  Rev.  Laws,  c.  141,  {  24.  Caroline 
A.  Thompson  also  would  have  been  entitled 
to  $5,000  at  the  expiration  of  a  year  from  the 
death  of  the  testatrix.  These  are  all  general 
legacies,  and,  because  of  the  deficiency  of 
assets,  they  abate  in  equal  proportions.  Ban- 
croft V.  Bancroft,  104  Mass.  226;  Babbldge  v. 
Vlttum,  156  Mass.  38,  30  N.  B.  77.  In  con- 
sidering these  proportions,  we  must  take  in- 
to account  the  fact  that  each  of  the  funds 
beld  in  trust  is  to  be  Increased  by  the  income 
tbat  it  would  earn  in  one  year,  in  order  to 
ascertain  the  amount  tbat  would  belong  to 
it  at  the  time  when  the  $5,000  would  be  pay- 
able to  Caroline  A.  Thompson.  If  the  income 
on  these  funds  were  computed  at  the  rate 
of  4  per  cent  per  annum,  and  if  the  estate 
had  been  sufficient  to  pay  these  legacies  in 
full,  the  first  trust  fund,  with  its  accrued 
Income  at  the  end  of  a  year,  would  have 
been  $31,200,  the  second  trust  fund,  vdth  its 
accrued  interest,  would  have  been  $15,600, 
and  the  legacy  to  Caroline  A.  Tbompeon 
would  have  been  $6,000,  making  the  aggre- 
gate $51,800.  At  the  end  of  a  year  from  the 
death  of  the  testatrix,  when  the  estate  was 
so  far  settled  that  the  money  could  be  paid 
over  to  the  legatees,  the  amount  available  In 
the  hands  of  the  executor  was  $47,000.  Es- 
timating the  Income  on  this  basis,  the  several 
legatees  are  entitled  to  share  this  sum  In  the 
following  proportions,  namely:  The  trustee  Is 
to  have  'i^oo/sisoo  of  It  for  the  first  fund, 
he  is  to  have  i»»«»/»iaoo  of  it  for  the  sec- 
ond fund,  and  Caroline  A.  Thompson  is  to 
have  oooo/bisoo  of  it 

An  Important  question  is  whether  the  bene- 
ficiaries of  the  trust  funds  are  to  have  In- 
come reckoned  at  the  rate  of  6  per  cent, 
per  annum,  or  at  a  lower  rate.  It  Is  a  fact 
of  common  knowledge  that  not  so  large  an 
Income  as  this  can  ordinarily  be  obtained 
from  safe  investments.  Formerly  this  ques- 
tion was  not  of  much  practical  Importance, 
and  was  not  often  considered.  Whenever  in- 
terest Is  to  be  allowed  for  the  failure  to  pay 
a  legacy  at  the  time  when  by  the  terms  of 
the  will  It  is  payable,  or  for  any  other  neglect 
to  pay  money,  the  law  knows  no  other  rate 
than  6  per  cent  per  annum.  Welsh  v. 
Adams,  152  Mass.  74,  25  N.  E.  34,  9  L.  R.  A. 
244;  Loring  v.  Massachusetts  Horticultural 
Society,  171  Mass.  401,  50  N.  E.  836;  Bartlett, 
Petitioner,  168  Mass.  508-521,  40  N.  E.  890. 
Indeed,  interest  on  a  pecuniary  legacy  from 
the  time  when  it  becomes  due  Is  allowed,  as 
Incident  to  the  principal  demand,  and  Is  not 
Imposed  upon  the  executor  for  hig  neglect. 
Kent  V.  Dunham,  106  Mass.  586.  So  It  was 
beld  In  the  case  Just  cited  that  evidence  to 
Justify  or  excuse  the  executor  in  not  paying 
the  legacies  at  an  earlier  date  was  Imma- 
■terlal.  A  fundamental  question  in  cases  like 
the  present  is  whether  the  Income  to  which 
the  beneficiary  is  entitled  from  tbe  death  of 
the  testator  is  to  be  treated  strictly  as  in- 
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come,  or  Is  to  be  brought  wltbln  the  law 
which  allows  Interest  as  an  Incident  to  the 
(allure  to  pay  a  debt  which  Is  due.  There 
is  much  In  favor  of  the  proposition  that  It  Is 
Income  actually  received,  or  that  would  have 
been  received  if  the  money  had  been  invested 
In  the  usual  way.  The  statute  Implies  this. 
Rev.  Laws,  c  141,  §  24.  So  do  some  of  the 
decisions.  Loverlng  v.  Minot,  9  Cush.  151; 
Pollock  V.  Learned,  102  Mass.  ^;  Ayer  t. 
Ayer,  128  Mass.  575.  In  Edwards  v.  Ed- 
wards (Mass.)  67  N.  B.  658,  where  the  crea- 
tion of  a  fund  to  include  the  whole  residuum 
of  the  estate  was  necessarily  postponed  for 
a  considerable  time  to  enable  the  executors 
to  convert  the  property  into  income-producing 
securities,  it  was  held  that,  for  the  purpose 
of  apportionment  of  the  fund  between  the 
life  tenant  and  the  remaindermen,  the  propor- 
tions should  be  ascertained  upon  the  basis 
of  the  Income  that  actually  would  have  been 
obtained  from  the  fund  if  It  had  been  proper- 
ly Invested  immediately  after  the  death  of 
the  testator,  rather  than  upon  the  basis  of 
interest  upon  the  fund  at  6  per  cent,  before 
the  property  was  converted.  We  are  of  opin- 
ion that  it  Is  better  to  hold,  In  reference  to 
such  funds,  that  the  income  to  which  the 
legatee  is  entitled  from  the  death  of  the 
testator  is  the  income  actually  obtainable, 
and  not  interest  at  an  arbitrary  statutory 
rate.  Of  course,  if  the  principal  of  the  legacy 
is  payable  to  a  trustee,  it  Is  due  at  the  end  of 
a  year  from  the  death  of  the  testator,  If  there 
is  nothing  In  the  will  providing  otherwise, 
and  interest  at  the  legal  rate  goes  with  it, 
as  an  Incident,  from  that  time.  So  on  pecu- 
niaiy  legacies  to  a  wife  or  minor  child,  for 
whom  no  other  means  of  support  is  provided, 
interest  at  the  legal  rate  runs  from  the  death 
of  the  testator.  PoUard  v.  Pollard,  1  Allen, 
490;  Welsh  v.  Adams,  152  Mass.  74-78,  25  N. 
E.  S4,  9  L.  R.  A.  244.  But  In  a  case  of  this 
kind  the  principal  of  the  legacy  cannot  be 
paid  at  the  death  of  the  testator,  and  or- 
dinarily a  considerable  time  must  elapse  be- 
fore an  executor  can  be  appointed,  and  as- 
sets can  be  collected  from  which  to  make 
payment.  During  this  time,  until  the  prin- 
cipal becomes  payable,  the  beneficiary  is  en- 
titled to  the  income,  merely,  which  means 
the  amount  that  the  fund  earns  If  It  is  prop- 
erly Invested;  and,  If  not,  the  amount  that 
it  would  have  earned  if  so  Invested.  In  Bart- 
lett,  Petitioner,  163  Mass.  509-621,  40  N.  E. 
809,  the  legatee  was  allowed  income  at  the 
rate  of  6  per  cent  per  annum;  but  the  ques- 
tion whether  he  should  receive  that,  or  the 
income  which  might  have  been  actually  earn- 
ed, was  not  discussed  or  particularly  consider- 
ed either  by  counsel  or  by  the  court.  If  it 
bad  been,  we  are  of  opinion  that  the  result 
would  have  been  dIfFerent.  Loring  v.  Mas- 
sachusetts Horticultural  Society,  171  Mass. 
401-404,  50  N.  E.  936.  although  somewhat 
analogous,  did  not  Involve  the  precise  ques- 
tion which  we  are  now  considering. 
In  the  present  case  it  does  not  appear  that 


the  assets  from  which  the  trustee  will  be  paid 
were  Invested  as  Income-produchig  funds,  so 
that  the  actual  income  of  either  fund  can 
be  ascertained.  We  are  therefore  of  opinion 
that  the  income  which  was  received  by  the 
executor  while  he  was  administering  the  prop- 
erty should  be  treated  as  a  part  of  the  gen- 
eral assets  for  division.  The  case  will  then 
stand  for  a  hearing  upon  the  question  what 
income  the  trust  funds  would  have  produced 
during  th^  year  immediately  following  the 
death  of  the  testatrix.  If  they  had  been  in- 
vested by  a  trustee,  and,  when  that  Is  deter- 
mined, the  proportions  In  which  the  whole 
balance  should  be  divided  will  be  ascertained 
upon  the  principles  stated  above.  If  income 
would  have  been  earned  at  the  rate  of  4  per 
cent  per  annum,  then  the  fractional  shares 
of  each  will  be  those  hereinbefore  stated;  if 
at  a  dlfCerent  rate,  they  will  be  varied  ac- 
cordingly. 
So  ordered. 


OM  Mass.  92) 


BENT  V.  STONE. 


(Supreme  Judicial  Court  of  Massachusetts. 
Middlesex.    Sept  1,   1903.) 

POOR  DKBTORS— ACTION  ON  RBCOQNIZANCBS— 
BREACH  —  EVIDENCE  —  RECORDS  —  AMEND- 
MENT—CONTRADICTION— PLEADING. 

1.  In  an  action  on  a  poor  debtor's  reco^i- 
zance  for  breach  of  condition  to  deliver  him- 
self up  for  examination,  it  is  a  fair  inference 
that  he  did  not  submit  himeelf  for  examination 
from  evidence  that  no  notice  or  information 
thereof  came  to  plaintifE,  or  his  counsel,  or 
the  office  holding  the  execution. 

2.  The  superior  court,  in  an  action  on  a 
recognizance  taken  by  a  special  Justice  of  the 
district  court,  may  allow  the  introduction  into 
the  case  of  an  amendment  of  the  records  of 
the  district  court,  made  by  the  special  justice, 
which,  as  such,  he  had  power  to  make,  showing 
that  the  recognizance  was  taken  by  him  while 
holding  court  in  the  absence  of  the  standing 
justice,  BO  that  he  had  authority  to  take  it 

3.  The  record  of  a  court  may  not  be  contra- 
dicted by  a  letter  of  the  judge  thereof. 

4.  It  will  be  assumed,  in  an  action  on  a  poor 
debtor's  recognizance,  that  there  was  an  oath 
or  afSdarit  justifying  the  issuing  of  the  certifi- 
cate of  arrest,  though  the  record  of  the  court 
issuing  it  is  imperfect  in  respect  thereto,  it  not 
appearing  that  no  oath  or  affidavit  was  made, 
it  being  agreed  that  four  executions  were  is- 
sued, and  that  the  arrest  was  made  on  the 
fourth,  and  that  a  certificate  of  arrest  was 
made  by  the  justice  of  the  court,  and  attached 
to  the  alias  or  second  execution,  and  that  a 
copy  of  the  certiHeate,  certified  by  the  clerk 
of  the  court  from  which  the  execution  on  which 
the  arrest  was  made  was  attached  to  the  execu- 
tion, and  it  not  appearing  that  objection  was 
made  by  the  debtor,  when  arrested,  that  the 
arrest  was  unlawful  because  there  was  no  oath 
or  affidavit 

5.  In  an  action  on  a  poor  debtor's  recogni- 
zance, the  return  on  the  execution  that  the 
debtor  was  duly  arrested  and  admitted  to  bail  is 
conclusive,  so  that  it  cannot  be  shown  that 
there  had  been  an  escape,  which  continued 
when  the  recognizance  was  taken.  Any  remedy 
of  the  surety  is  an  action  against  the  officer 
for  a  false  fetum. 

6.  A  poor  debtor's  recognizance  reciting  that, 
whereas  he  has  been  arrested  on  execution  by 
virtue  of  Pub.  St  1882,  c.  162,  is  not  void  be 
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canse  making  no  reference  to  amendments  of 
the  statute,  even  if  they  materially  affect  his 
ri|rhts,  the  statute  as  amended  being  complied 
witli,  as  the  statute  referred  to  must  be  taken 
to  be  the  statute  as  amended,  amendments  con- 
stituting a  part  of  the  statute  amended. 

7.  It  is  not  necessary  that  a  poor  debtor's 
recognizance,  taken  by  a  special  justice,  or 
the  declaration  in  an  action  thereon,  state  the 
facts  which  gave  such  justice  jurisdiction; 
Rer.  Iiaws,  c.  160,  §  41,  providing  that,  when 
a  special  justice  holds  the  court  or  an  inquest, 
the  facts  which  gaye  him  jurisdiction  shall  be 
entered  on  the  general  records  of  the  court, 
but  need  not  be  stated  in  the  record  of  the  case 
heard  by  him. 

Report  from  Superior  Cioiirt,  Middlesex 
County;  Frederick  Lawton,  Judge. 

Action  by  one  Bent  against  one  Stone. 
There  was  a  finding  for  defendant,  and  the 
case  Is  reported.    Judgment  for  plaintiff. 

Wm.  Reed  Bigelow,  for  plaintifl.  Chas. 
P.  Choate,  Jr.,  for  defendant 

MORTON,  J.  This  Is  an  action  npon  a 
poor  debtor's  recognizance.  The  breach  re- 
lied on  is  that  the  debtor  "did  not  appear  and 
submit  hlmsi&if  to  examination  according  to 
the  terms  of  said  recognizance."  The  case 
was  tried  by  the  court  without  a  Jury.  The 
answer  set  up,  amongst  other  things,  that 
the  signature  of  the  defendant  to  the  re- 
cognizance was  obtained  by  fraud  and  decep- 
tion practiced  on  him  by  the  debtor;  that 
the  true  nature  of  the  recognizance  was  con- 
cealed from  blm,  and  that  Its  obligation  was 
not  explained  to  him;  all  of  which  It  Is  al- 
leged was  fraudulently  known  to  and  con- 
sented to  by  the  plaintiff.  The  court  found 
that  no  deception  was  practiced,  and  that  the 
defendant  understood  the  nature  of  the  re- 
cognizance. The  coinrt  also  found  as  a  fact 
that  there  bad  been  a  breach  of  the  recog- 
nizance. At  the  conclusion  of  the  whole  case 
the  court  found  and  ruled  that  the  plaintiff 
could  not  recover,  and  refused  the  rulings 
asked  for  by  tbe  plaintiff,  and  found  for  the 
defendant  Tbe  plaintiff  duly  excepted  to 
tbe  refusal  of  tbe  court  to  give  tbe  rulings 
requested.  Tbe  case  is  here  on  a  report  by 
the  presiding  Instlce:  "If  upon  tbe  forego- 
ing evidence  [1.  e.,  the  evidence,  contained  in 
tbe  report]  the  court  was  not  Justified  In 
finding  a  breach  of  the  recognizance,  judg- 
ment Is  to  be  entered  for  the  defendant  If 
on  the  foregoing  evidence  as  it  stood,  or  as 
It  would  stand  after  striking  out  any  evi- 
dence objected  to  and  InadmiESible,  tbe  plain- 
tiff was  entitled  to  recover.  Judgment  is  to 
be  entered  for  fhe  plaintiff  in  the  sum  of 
$400  and  Interest  from  the  date  of  the  vrrit 
if  the  plaintiff  Is  entitled  to  it;  otherwise 
judgment  is  to  be  entered  on  the  finding  for 
the  defendant" 

The  first  ruling  requested  by  the  plaintiff 
was  that:  "If  the  court  finds  that  John  Ber- 
ry [the  debtor]  did  not  deliver  himself  up 
for  examination,  as  required  by  the  condi- 
tion of  his  recognizance,  then  upon  all  the 
evidence  the  plaintiff  is  entitled  to  recover 
as  matter  of  law."    This  covers  the  whole 


case,  and,  in  the  view  which  we  take  of  the 
case,  it  Is  unnecessary  to  consider  partic- 
ularly the  other  rulings  requested  by  the 
plaintiff.  "Without  going  Into  the  evidence 
in  detail,  we  deem  it  enough  to  say  that  it 
seems  to  us  clear  that  It  justified  the  finding 
that  there  was  a  breach  of  the  recognizance. 
If  the  debtor  had  submitted  himself  for  ex- 
amination, It  Is  reasonable  to  suppose  that 
some  notice  or  information  of  that  fact  would 
have  come  to  tbe  knowledge  of  the  plaintiff, 
or  his  counsel,  or  the  c^cer  holding  the  exe- 
cution. It  is  a  fair  inference  from  the  evi- 
dence that  no  such  notice  or  information  was 
received,  and  therefore  that  tbe  debtor  did 
not  submit  himself  for  examination  as  re- 
quired. 

The  recognizance  was  taken  by  the  first  spe- 
cial justice  of  the  First  district  court  of 
Eastern  Worcester  at  Westborough,  but  it 
does  not  show  that  it  was  taken  by  blm 
while  holding  court  In  the  absence  of  the 
standing  justice.  It  was  agreed  that  the 
only  docket  entries  of  that  court  in  reference 
to  the  case  were  as  follows:  "Oase  No.  40, 
1896.  Russell  S.  Bent  vs.  John  fierry.  July 
29,  1896.  Ex'on  filed  and  oath;  notice  is- 
sued, ret  Aug.  10,  '96.  Aug.  10,  neither  par- 
ty appeared.  July  14,  1897,  Bx'on  r't'd  for 
renewal."  And,  relying  upon  Stack  v. 
O'Brien,  157  Mass.  374,  32  N.  E.  351,  the  de- 
fendant contends  that  the  recognizance  is 
invalid.  The  special  justice  had  no  authority 
to  take  the  recognizance,  except  while  sit- 
ting as  a  court  in  the  absence  of  tbe  standing 
Justice,  and  that  fact  should  appear  of  rec- 
ord.- Stack  V.  O'Brien,  supra.  Oom.  v.  Fay, 
151  Mass.  380,  24  N.  E.  201.  But  at  a  former 
trial  the  special  Justice  had  been  allowed,  on 
his  motion,  to  amend  the  records  of  the  court 
as  tbey  appeared  in  relation  to  the  taking 
of  the  recognizance  by  stating  that  he  was 
present  and  holding  court  on  account  of  the 
absence  of  the  standing  justice,  and  at  his 
request  It  was  within  the  power  of  the 
court  to  allow  this  amendment  (Com.  v.  Car- 
ney, 153  Mass.  444,  27  N.  B.  9;  Com.  v. 
Quirk,  156  Mass.  296,  29  N.  B.  514;  Dewey 
V.  Peeler,  161  Mass.  153,  86  N.  E.  800,  42 
Am.  St.  Rep.  399),  and  the  record,  as  thus 
amended,  must  be  taken  to  be  the  true  rec- 
ord, and  to  show  that  tbe  recognizance  was 
properly  taken.  The  special  Justice  did  not 
derive  the  power  to  amend  the  records  of 
his  court  from  the  action  of  the  superior 
court.  As  special  Justice  he  had  ttiat  au- 
thority. The  only  effect  of  the  motion  and 
its  allowance  was  to  introduce  the  amend- 
ment into  the  pending  case.  Whether  the 
motion  should  be  allowed  was  a  matter  with- 
in the  discretion  of  the  presiding  Justice,  and 
It  must  be  presumed  that  he  found  that  the 
record  had  been  or  should  be  amended  as  set 
forth.  In  addition  to  this,  there  was  also  a 
certificate  from  Mr.  Fowler,  who  had  subse- 
quently been  appointed  Justice  of  the  court, 
certifying  to  a  copy  of  the  record  wMcb  con- 
tained the  same  things.    Tbe  letter  of  Mr. 
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Fowler,  If  offered  for  the  purpose  of  contra- 
dicting the  record,  was  inadmissible.  May 
V.  Hammond,  146  Mass.  439,  15  N.  B.  925. 

The  defendant  also  contends  that  the  rec- 
ord of  the  district  court  shows  that  no  oath 
or  affidavit  was  made  which  Justified  the  Is- 
suing of  a  certificate  of  arrest  The  record 
is  imperfect  in  respect  to  this  matter,  as 
well  as  in  respect  to  the  issuing  of  the  cer- 
tificate. But  it  Is  agreed  that  four  execu- 
tions were  issued,  and  that  the  arrest  was 
made  on  the  fourth.  It  is  also  agreed  that  a 
certificate  of  arrest  was  made  by  the  Jus-, 
tice  of  the  court,  and  attached  to  the  alias 
or  second  execution;  and  that  a  copy  of  that 
certificate,  duly  certified  to  by  the  assistant 
clerk  of  the  municipal  court  of  Boston,  from 
which  the  execution  issued,  was  attached  to 
the  execution  on  which  the  arrest  was  made. 
It  does  not  appear  that  no  oath  or  affidavit 
was  made,  and  no  objection  seems  to  have 
been  taken  by  the  debtor,  when  arrested,  that 
the  arrest  was  unlawful  because  there  was 
no  oath  or  affidavit  We  think  that  it  must 
be  assumed  that  there  was  such  an  oath  or 
afRdavit  The  annexing  of  the  cc^y  of  the 
original  certificate  to  the  execution  was  in 
accordance  with  the  statute.  Rev.  Laws,  c. 
168,  8  20.. 

The  defendant  further  contends  that  there 
had  been  an  escape,  which  continued  at  the 
time  when  the  recognizance  was  taken,  and 
that  the  recognizance  was  invalid  for  that 
reason.  In  reference  to  this  evidence  was 
admitted  against  the  objection  and  exception 
of  the  plaintiff,  which  tended  to  show  the 
following  facts:  When  arrested  and  taken 
before  the  special  Justice,  the  debtor  desired 
an  opportunity  to  give  ball.  Thereupon  the 
Justice  directed  a  constable  of  Westborough, 
who  was  not  qualified  to  serve  civil  process, 
to  take  the  debtor  to  an  adjoining  town  to 
obtain  ball,  and  he  did  so,  and  returned  to 
the  courtroom  with  him.  Upon  his  return 
the  debtor  was  placed  in  the  dock,  and  then 
admitted  to  bail.  The  deputy  sheriff  who 
made  the  arrest  retained  the  execution  all 
the  time,  and  was  present  when  the  Justice 
directed  the  constable  to  take  the  debtor  to 
the  adjoining  town  to  enable  him  to  procure 
bail,  and  also  when  the  constable  returned 
with  the  debtor,  and  the  latter  was  placed  in 
the  dock,  and  admitted  to  bail.  There  was 
testimony  tending  to  show  ttiat,  after  the 
justice  had  directed  the  constable  to  take  the 
debtor  into  his  custody,  and  go  with  him  to 
get  bail,  the  deputy  sheriff  exercised  no  fur- 
ther control  or  restriction  over  the  debtor, 
and  assumed  no  further  responsibility  in  ref- 
erence to  him.  The  deputy's  return  on  the 
execution  was  as  •  follows:  "Worcester— ss. 
January  22,  A.  D.  1898.  By  virtue  of  this  ex- 
ecution, and  for  want  of  goods  or  estate  of 
the  within-named  John  Berry  (and  by  virtue 
of  the  certificate  hereto  annexed),  1  liave  ar- 
rested the  body  of  the  said  John  Berry,  and 
brought  him  before  the  First  district  court  of 
Eastern  Worcester  at  Westborough,  and  he 
was  admitted  to  bail.     Francis  D.  Newton, 


Deputy  Sheriff."  It  would  seem  that  what 
took  place  constituted,  or  might  have  been 
found  to  constitute,  an  escape.  Benton  v. 
Sutton,  1  B.  &  P.  24;  2  Davis,  At  622;  2 
Bacon's  At  513.  If  the  arrest  had  been  on 
mesne  process,  it  might  have  been  different 
Stevens  v.  Jackson,  6  Taunt  106.  But  the 
plaintiff  contends  that  the  evidence  tending 
to  show  an  escape  was  improperly  admitted, 
and  that  it  was  inadmissible  because  con- 
tradicting the  return.  And  in  this  we  think 
that  he  is  right  The  return  is  conclusive,  as 
between  the  parties  and  their  privies,  that 
the  debtor  was  duly  arrested,  and  duly  ad- 
mitted to  bail.  If  the  defendant  bias  any 
remedy,  it  must  be  in  an  action  against  the 
officer  for  a  false  return.  Simmons  v.  Rich- 
ards, 171  Mass.  281,  50  N.  E.  617,  and  cases 
cited.  The  recognizance  is  dated  January  22, 
1808,  and  recites  that:  "Whereas,  the  said 
John  Berry  has  been  arrested  on  execution 

*  *  •  by  virtue  of  the  one  hundred  and 
sixty-second  chapter  of  the  rublic  Statutes 
of  said  commonwealth,  and  desires  to  take 
the   oath   for  the   relief   of  poor   debtors: 

•  •    •    Now  If  the  said  John  Berry  sliall 

*  ♦    •    deliver  himself  up  for  examination, 

•  •  •  giving  notice  of  the  time  and  place 
as  in  said  statute  provided,"  etc.  And  the 
defendant  still  further  contends  that  the  re- 
cognizance is  void  because  taken  under  a 
statute  wliich  bad  been  amended  in  particu- 
lars essentially  affecting  his  rights,  and  there 
is  no  reference  to  the  amendatory  statutes. 
St  1888.  p.  466,  c.  419;  St  1889,  p.  1127.  c. 
415.  But  we  think  that  the  statute  referred 
to  must  be  taken  to  be  the  statute  as  amend- 
ed. Pub.  St  1882,  e.  162,  had  no  force  or  ef- 
fect except  as  amended.  The  amendments 
constituted  a  part  of  it  (Fitzgerald  v.  Lewis. 
164  Mass.  495,  41  N.  B.  687),  and  the  refer- 
ence to  the  Public  Statutes  was  sufficient 
It  is  not  contended  that  the  statute,  as 
amended,  was  not  compiled  with.  We  have 
assumed,  without  deciding,  that  the  amend- 
ments materially  affected  the  defendant's 
rights. 

It  is  suggested  that  there  was  a  variance 
between  the  pleadings  and  the  proof,  and 
one  of  the  requests  of  the  defendant  was 
that  the  court  should  so  rule.  We  do  not 
think  that  there  was  any  variance.  It  was 
not  necessary  that  the  recognizance  sbould 
state  the  facts  which  gave  the  special  Justice 
Jurisdiction,  or  that  they  should  be  set  forth 
In  the  declaration.  It  was  sufficient  if  they 
appeared  of  record  (Rev.  Laws,  c.  160,  i  41); 
and  they  did  so  appear  upon  the  amended 
record. 

We  have  considered  all  the  objections  ar- 
gued by  the  defendant,  and  the  result  is  that 
we  think  that  the  plaintiff  is  entitled  to  re- 
cover, and  we  do  not  see  why  he  is  not  en- 
titled to  interest  from  the  date  of  the  writ 
See  Whitehead  v.  Vamum,  14  Pick.  523.  In 
accordance  with  the  terms  of  the  report,  the 
entry  will  be:  Judgment  for  the  plaintiff  for 
flOO  and  interest  from  the  date  of  the  writ 

So  oi-dered. 
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WILLIAMS  et  »I  t.  SPITZBB .• 
(Supreme  Court  of  Illinois.     Jane  16,  1003.) 

TRUST  DEEDS  —  FOHBCLOSCRE  —  LANDS  EM- 
BRACED —  APPEAL  —  JURISDICTION  —  QUES- 
TION OF  FREEHOLD  —  MASTER'S  REPORT  — 
CONCLUSIONS  OF  LAW  —  EXCEPTIONS  —  NE- 
CESSITY. 

1.  A  suit  to  foreclose  a  trust  deed,  involving 
the  sole  issue  whether  certain  lots  are  subject 
to  the  lieu  of  the  deed,  does  not  involve  a  free- 
hold, within  the  statute  regulating  appeals. 

2.  An  owner  of  land  sold  a  number  of  lots  to 
J.  The  contract  provided  that  he  should  give 
warranty  deeds  on  the  payment  of  the  purchase 
price,  stipulated  that  J.  might  obtain  a  deed 
to  any  one  or  more  of  the  lots  on  the  payment 
of  specific  amounts  for  each  lot,  and  declared 
that  his  default  in  payment  of  the  purchase 
price  should  work  no  forfeiture  of  lots  pre- 
viously conveyed  or  contracted  for  by  him,  and 
that  purchasers  from  J.  might  obtain  a  deed 
from  the  owner  on  payment  to  him  of  the 
amounts  fixed  for  the  respective  lots.  J.  sold 
two  lots  to  W.,  who  made  a  part  cash  pay- 
ment, and  executed  his  notes  for  the  balance, 
and  entered  on  the  premises,  made  improve- 
ments, and  there  resided.  A  year  later  W. 
made  another  payment  to  J.,  who  bad  paid  to 
the  owner,  on  the  purchase  price  on  all  the  lots, 
a  much  larger  amount  than  the  sums  paid  \xr 
W.  to  him.  Subsequently  the  owner  and  J. 
changed  the  contract,  and  pursuant  to  its  terms 
the  owner  conveyed  the  property  to  J.,  who 
executed  a  trust  deed  as  security  for  the  pur- 
chase price.  The  lots  purchased  by  W.  were 
paid  for  in  foil  to  J.,  who  had  paid  the  owner  a 
much  larger  sum.  Afterwards  the  owner  exe- 
cuted deeds  conveying  the  lots  to  the  heirs  of 
W.  The  latter  had  no  actual  notice  of  the 
trust  deed.  A  third  person  became  the  owner 
of  the  deed.  Held^  that  the  two  lots  were  not 
subject  to  the  lien  of  the  deed. 

3.  Exceptions  to  the  opinions  of  a  master  on 
propositions  of  law  are  unnecessary. 

Enor  to  Appellate  Court,  First  District. 

Salt  to  foreclose  a  trust  deed  by  Sberman 
C.  Spltzer  against  Annie  Williams  and  an- 
other. From  a  decree  of  the  Appellate  Court 
(98  HI.  App.  146)  reyersing  a  decree  in  fiiTor 
of  defendants,  they  appeal.    Reversed. 

John  0.  Trainer,  for  plaintiffs  in  error. 
Oliver  &  Mecartney,  for  defendant  in  error. 

CARTWHIGHT,  J.  On  May  7.  1880,  John 
G.  Earle  executed  a  contract  for  the  sale  ot, 
over  200  lots  in  Elsdon,  in  Cook  county,  to 
August  Jemberg,  for  $40,000.  Jemberg  gave 
bis  five  promissory  notes  for  the  purchase 
price;  two  being  for  ^,000  each,  payable  In 
one  and  two  years,  and  three  being  for  $10,- 
(XK>  each,  payable  three,  four,  and  five  years 
after  date,  respectively.  The  notes  drew  In- 
terest at  6  per  cent,  with  8  per  cent  after 
due.  Barle  agreed  to  convey  the  lots  by  war- 
ranty deed  on  payment  of  the  consideration, 
and  It  was  provided  that  Jemberg  might  ob- 
tain a  deed  to  any  one  or  more  of  the  lots  on 
the  payment  of  specific  amounts,  with  Inter- 
est thereon,  for  each  lot;  the  rates  for  lots 
on  Millard  avenue  being  fixed  at  $175  each. 
It  was  Intended  that  Jemberg  should  sell 
lots,  and  ^be  contract  provided  that,  In  case 
of   his   default   In    payment,    such    default 
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should  work  no  forfeiture  of  lots  previously 
conveyed  or  contracted  for  by  him,  and  that 
the  purchasers  might  obtain  deeds  from  Earle 
on  payment  to  him  of  the  amounts  fixed  for 
the  respective  lots  th^  might  have  purchased 
from  Jemberg,  with  Interest  thereon.  Ed- 
ward Williams  had  been  In  posseaslon  of  lot 
0  in  block  7,  on  Millard  avenue,  since  March, 
1887,  as  a  tenant  of  Earle;  and  on  May  27, 
1889,  he  bought  said  lot  and  the  adjoining  lot 
10  from  Jemberg  for  $550,  taking  a  contract 
for  a  conveyance.  He  paid  $150  cash,  and 
gave  four  notes,  of  $100  each,  payable  In  one, 
two,  three,  and  four  years,  re^ectlvely,  with 
Interest.  Williams  took  possession  of  both 
lots  as  purchaser,  and  contlnned  to  occupy 
the  cottage  on  lot  9,  and  used  lot  10  as  a  gar- 
den. He  made  Improvements  on  the  prem- 
ises amounting  to  about  $200.  A  year  later, 
on  May  7,  1800,  he  had  paid  $100,  besides  the 
cash  payment  and  the  interest  due,  making 
$250  and  interest  paid  on  the  lots.  Jernberg 
had  paid  Earle  $5,000  on  the  purchase  mon- 
ey, and  the  Interest  on  the  whole  amount 
then  due;  and  on  that  day,  by  mutual  agree- 
ment, Barle  and  Jemberg  changed  their  ar- 
rangement, and  agreed  to  take  up  the  con- 
tract, and  that  Barle  should  convey  the  prop- 
erty to  Jernberg,  who  was  to  secure  the  un- 
paid purchase  price  by  trust  ieed.  Elarle 
conveyed  the  lots,  except  a  few  which  had 
already  been  conveyed;  and  Jemberg  exe- 
cuted a  trast  deed  to  John  Milton  Oliver,  as 
trustee,  securing  his  notes,  amounting  to 
$36,000,  In  tbe  same  amounts  and  due  the 
same  as  under  the  original  contract.  Wil- 
liams was  In  possession  of  the  lots  purchased 
by  him,  and  was  living  In  the  house.  The 
full  purchase  price  of  the  lots  was  paid  to 
Barle.  Williams  died  February  8,  1893,  leav- 
ing the  plaintiff  In  error  Annie  Williams,  his 
widow,  and  the  plaintiff  in  error  Ella  Wil- 
liams, his  adopted  daughter.  All  taxes  on 
the  lots  from  1890  to  1898  were  paid  by  Ed- 
ward Williams  or  plaintiffs  In  error.  Earle 
delivered  to  plaintiff  In  error  Annie  Williams 
a  deed  to  lot  9,  and  to  Ella  Williams  a  deed 
to  lot  10,  both  dated  May  27,  1889,  acknowl- 
edged June  5,  1898,  and  delivered  and  record- 
ed August  5,  1893.  Plaintiffs  In  error  had  no 
actual  notice  of  the  trust  deed.  Jemberg 
paid  the  first  two  notes,  of  $5,000  and  $10,- 
000,  respectively,  secured  by  the  trust  deed, 
and  paid  $5,000  on  the  third  note,  due  May 
7,  1893,  and  the  interest  The  trust  deed  con- 
tained provisions  for  releasing  lots  sold  by 
Jernberg  and  paid  for,  which  were  similar  to 
those  In  the  contract  It  appears  from  the 
abstract  that  some  lots  were  released,  but  It 
does  not  show  what  lots,  or  bow  many.  Sher- 
man C.  Spltzer,  defendant  In  error,  became 
the  owner  of  the  notes  secured  by  the  trust 
deed,  and,  together  with  John  Milton  Oli- 
ver, the  trustee,  filed  a  bill  In  the  circuit 
court  of  Cook  county  to  foreclose  the  trust 
deed;  making  plaintiffs  In  error  defendants, 
with  others.  Plaintiffs  In  error  answered  the 
bill,  setting  up  the  purchase  and  their  pos- 
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session  of  the  lots,  and  disputing  that  the 
lots  were  subject  to  the  Hen  of  the  trust  deed, 
or  that  they  ought  to  be  sold  to  satisfy  the 
unpaid  notes.  The  issue  was  referred  to  a 
master  in  chancery,  who  took  the  evidence 
and  reported  the  same,  with  his  conclusion 
that  the  lots  were  subject  to  the  trust  deed. 
He  recommended  a  decree  including  them  in 
a  sale  to  satisfy  the  balance  due.  The  court 
entered  a  decree  finding  that  the  objections 
of  plaintiffs  in  error  to  the  report  were  well 
taken,  and  ought  to  be  sustained,  and  that 
the  trust  deed  was  not  a  Hen  on  the  lots,  and 
dismissing  the  bill  as  to  plaintiffs  in  error 
and  as  to  said  lots.  The  other  premises  sub- 
ject to  the  trust  deed  were  sold,  and  there 
was  a  deficiency  of  $1,000,  for  which  a  per- 
sonal decree  was  entered  against  Jernberg. 
On  appeal  by  the  defendant  in  error,  the 
branch  Appellate  Court  for  the  First  District 
reversed  the  decree  as  to  said  lots,  and  re- 
manded the  cause,  with  directions  to  enter  a 
decree  ordering  them  sold  to  satisfy  the  de- 
ficiency. 

It  is  first  contended  by  plaintiffs  in  error 
that  the  Appellate  Court  had  no  jurisdiction 
of  the  appeal  from  the  circuit  court,  for  the 
reason  that  a  freehold  was  involved.  The 
sole  issue  was  whether  the  lota  were  subject 
to  the  lien  pf  the  trust  deed,  and  there  was 
no  pleading  which  Involved  a  question  of 
title.  The  question  whether  the  lien  attach- 
ed to  these  lots  did  not  Involve  a  freehold. 
Van  Meter  v.  Thomas,  153  111.  65,  38  N.  E. 
1036. 

Jernberg  purchased  all  the  lots  from  Earle 
under  a  contract  by  which  he  acquired  an 
absolute  right  to  a  conveyance  upon  comply- 
ing with  the  contract  on  bis  part.  The  con- 
tract  provided  for  sales  by  Jernberg,  and  se- 
cured certain  rights  to  the  purchasers  of  lots 
from  him.  When  Williams  bought  lots  9  and 
10  from  Jernberg  in  pursuance  of  the  terms 
of  the  original  contract,  he  became,  in  equity, 
the  owner  of  the  lots,  subject  to  the  rights  of 
Earle  and  Jernberg,  under  the  contracts, 
liombard  v.  Chicago  Sinai  Congregation,  64 
111.  477.  He  had  a  right  to  rely  on  the  terms 
of  the  contract  between  Earle  and  Jernberg, 
which  was  duly  recorded,  and,  by  the  terms 
of  his  contract  with  Jernberg,  had  a  right  to 
a  deed  on  payment  of  $550,  conditioned  that 
Jernberg  should  pay  to  Earle  $350,  with  in- 
terest, or  $175  and  Interest  for  each  lot;  and. 
In  case  of  default  of  Jernberg,  Williams 
would  be  entitled  to  a  deed  from  Earle  on 
the  payment  of  $176  for  each  lot,  with  the 
Interest  thereon.  Earle  and  Jernberg  could 
not,  by  any  subsequent  arrangement  to  which 
Williams  was  not  a  party,  vary  or  affect  his 
rights  in  any  way.  He  was  In  possession  as 
purchaser  when  the  arrangement  was  chan- 
ged, and  the  title  was  conveyed  to  Jernberg, 
and  the  unpaid  purchase  price  was  secured 
by  the  trust  deed.  Earle  was  bound  to  make 
inquiry  as  to  the  rights  of  Williams,  and  Is 
chargeable  with  all  information  which  he 
would  have  obtained  by  such  Inquiry.    The 


open  and  visible  possession  of  land  by  the 
equitable  owner  Is  sufiSclent  to  charge  a 
mortgagee  with  notice  of  the  rights  of  such 
owner,  and  the  mortgagee  will  take  the  lien 
subject  to  the  rights  of  the  person  In  such 
possession,  whatever  they  may  be.  Harris  v. 
Mclntyre,  118  111.  275,  8  N.  E.  182;  Joiner  v. 
Duncan,  174  111.  252,  51  M.  E.  323.  Defend- 
ant in  error  occupies  the  same  position  as 
Earle.  The  possession  of  Williams  was  no- 
tice that  he  was  purchaser  of  the  lots  from 
Jernberg  for  $550;  that  he  had  paid  $250  of 
the  purchase  price,  and  woidd  be  entitled  to 
a  deed  upon  the  payment  of  the  remainder 
of  such  purchase  price  if  Jernberg  paid  E^rle 
for  those  lots.  Any  Inquiry  would  have  in- 
formed Earle  of  these  facts,  and  he  was 
bound  to  take  notice  of  them  when  he  made 
the  conveyance  and  took  the  trust  deed.  At 
that  time  Jernberg  had  paid  to  Earle  $5,000 
of  the  principal  and  the  Interest  then  due. 
It  does  not  appear  what  particular  money  had 
been  paid  to  Earle,  or  that  It  was  the  same 
money  paid  by  Williams,  but  It  was  not  nec- 
essary to  trace  the  particular  bills  or  Iden- 
tify the  money  so  paid.  We  think  that,  in 
equity,  Williams  was  entitled  to  have  his 
$250  regarded  as  Included  In  the  money  paid. 
The  lots  owned  by  Williams  were  paid  for  in 
full  to  Jernberg,  and  the  most  that  Earle 
could  claim  under  the  trust  deed,  in  any 
event,  would  be  the  balance  of  $300,  with 
the  interest  thereon.  After  the  trust  deed 
was  executed,  Jernberg  paid  $20,000  of  the 
principal  and  Interest  on  the  remainder- 
many  times  the  amount  necessary  to  pay  for 
the  lots— and  the  trust  deed  provided  for  the 
release  of  lots  upon  payments  of  specific 
sums.  In  our  opinion,  it  would  be  inequita- 
ble to  apply  the  payments  of  these  large 
sums  In  such  a  way  as  to  leave  these  lots 
subject  to  the  trust  deed.  In  view  of  the  cir- 
cumstances and  the  provisions  of  the  con- 
tract and  trust  deed.  Under  the  contract, 
which  could  not  be  changed  by  Earle  and 
Jernberg,  so  as  to  affect  the  rights  of  Wil- 
liams, without  his  assent,  Williams  became 
entitled  to  a  conveyance  of  the  lots  upon  pay- 
ment to  Jernberg,  on  condition  that  Jernberg 
should  pay  the  amount  to  Earle.  The  pur- 
chase price  of  the  lots  was  paid  to  Jernberg, 
who  paid,  in  all,  $20,000  to  Earle*.  We  think 
that  the  price  of  the  lots  should  be  Included 
In  the  payments  made  to  Earle,  and  that  the 
lots  did  not  remain  subject  to  ttie  lien  of  the 
trust  deed. 

It  is  urged  by  defendant  in  error  that 
plaintiffs  in  error  are  bound  by  the  master's 
report,  because  no  exceptions  thereto  were 
filed  in  the  trial  court  The  decree  recites 
the  sustaining  of  objections  by  the  court  to 
the  master's  report,  but  no  exceptions  appear 
in  the  files.  It  Is  not  necessary  that  there 
should  be  any  exceptions  to  the  •pinions  of 
the  master  upon  questions  of  law,  or  his 
recommendations  relating  to  such  questions. 
Exceptions  must  relate  to  findings  of  fact, 
and  exceptions  are  not  necessary  to  raise  tba 
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qneitlon  whether  the  findings  of  fact  justify 
a  particular  decree. 

We  conclude  that  the  Appellate  Court  was 
wrong  In  reversing  the  decree  of  the  circuit 
court  The  Judgment  of  the  Appellate  Court 
to  reversed,  and  the  decree  of  the  drcalt 
ooart  to  affirmed.    Judgment  reveraed. 


(108  111.  558) 

OHIOAGO  HAIR  &  BRISTLB  CO.  ▼. 

MUELLER.* 

(Supreme  Court  of  Illinois.    June  16,  1903.) 

•■RVANT— INJURIES— VICB  PRINCIPAL.  —  NEO- 
UQENCS— PROXIMATE  CAUSE— ASSUMPTION 
OF  RISK— QUESTIONS  FOR  JURY- INSTRUC- 
TION. 

1.  The  mere  fact  that  the  aasistant  foreman 
«t  defendant  company  engaged  in  some  labor 
aa  a  common  workman  did  not,  as  matter  of 
tow,  make  him  any  the  less  a  vice  principal. 

2.  Whether  or  not  the  negligence  of  defend- 
ant's assistant  foreman  in  leaving  a  pile  of 
bales  of  hair,  six  bales  high,  in  such  condition 
that  they  leaned  over,  the  top  bale  extending 
half  the  width  of  a  bale  over  the  bale  at  the 
bottom,  was  the  proximate  cause  of  Injury  to 

£laintia,  an  employe,  caused  by  the  fall  of  the 
ties,  held,  under  the  evidence,  to  be  a  question 
for  the  jury. 

S.  Whether  plaintitC  assumed  the  risk  held, 
under  the  evidence,  to  he  for  the  Jury. 

4.  Where  the  only  effect  of  the  lack  of  clear- 
ness In  an  instruction  was  to  lessen  its  force 
and  directness,  and  decrease  Its  value  to  the 
cause  of  the  appellee,  appellant  could  not  com- 
plain. 

Appeal  from  Appellate  Court,  First  Dis- 
tiict 

Action  by  8.  Mueller  against  the  Chicago 
Hair  ft  Bristle  Company.  From  a  Judg- 
ment of  the  Appellate  Court  (106  111.  App.  21) 
affirming  a  Judgment  for  plaintiff,  defendant 
appeals.    Afitoned. 

F.  J.  Canty  and  3.  0.  M.  Clow,  for  appel- 
lant   Francto  J.  Woolley,  for  appellee. 

BOGQS,  J.  The  action  below  was  in  case 
by  the  appellee  against  the  appellant  com- 
pany to  recover  damages  for  a  personal  in- 
Jury  inflicted,  as  it  was  alleged,  by  the  ac- 
tionable negligence  of  the  servants  of  the 
appellant  company.  Judgment  in  the  sum 
of  $6,500,  awarded  the  appellee,  was  afllrmed 
by  the  Appellate  Court  for  the  First  District 
on  appeal,  and  a  further  appeal  in  the  same 
behalf  has  brought  the  case  to  this  court 

The  court  refused  to  grant  a  motion,  en- 
tered by  the  appellant  company  at  the  close 
of  all  the  evidence,  peremptorily  directing 
the  Jury  to  return  a  verdict  in  its  favor,  and 
thto  action  of  the  court  is  assigned  as  for  er- 
ror. The  appellant  company  was  engaged  in 
the  business  of  buying,  baling,  and  selling 
hair  and  brlstlea  The  balr  was  assorted  ac- 
cording to  quality,  and  pressed  into  bales, 
each  of  which  was  about  5  feet  long,  3^  feet 
wide,  2^  feet  thick,  and  of  an  average  weight 
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of  about  500  pounds.  The  appellant  com- 
pany malntaine<'.  a  shed  140  feet  long  and 
40  feet  wide,  covering  a  single  large  store- 
room, In  which  the  bales  of  hair  were  stored. 
In  its  length  the  shed  extended  from  north 
to  south,  and  it  was  provided  with  a  large 
double  door,  12  feet  wide,  at  either  side, 
making  a  passageway  east  and  west  through 
the  building  of  the  width  of  12  feet  The 
bales  of  hair  were  piled  in  rows,  six  bales  in 
height  reaching  from  either  side  of  the  pas- 
sageway to  the  north  and  south  ends  of  the 
building,  leaving  a  passageway  12  feet  in 
width  through  the  shed  from  east  to  west 
In  forming  these  rows  of  bales  it  was  the 
custom  to  be(;ln  either  at  the  north  or  south 
wall,  and  to  place  the  first  bale  In  the  bottom 
of  the  pile  a  distance  of  21  Inches,  being 
half  the  width  of  the  bale,  from  the  wall. 
The  bale  in  the  next  layer  of  bales  in  the 
row  would  be  laid  so  as  to  overlap  the  last 
bale  in  the  bottom  layer  about  8%  or  4  inches, 
and  the  bale  at  the  end  of  each  successive 
layer  of  bales  was  so  placed  as  to  extend  the 
same  distance  beyond  the  other  toward  the 
wall,  until  the  last  bale  at  the  top  of  the  pile 
would  rest  against  the  wait  A  row  of  posts 
supporting  the  roof  of  the  shed  extended 
along  the  center  of  the  storage  room  from 
north  to  south.  Eight  rows  of  bales  could 
be  piled  on  the  floor  of  the  building  from 
east  to  west,  four  rows  being  on  the  east 
side  of  the  posts  and  four  on  the  west  These 
rows  were  numbered  from  1  to  8,  beginning 
at  the  east  side  of  the  shed  or  warehouse. 
On  the  day  when  the  appellee'  was  Injured, 
the  south  end  of  the  wareroom  was  full  of 
bales  of  hair.  The  appellant  company  de- 
sired to  remove  from  storage  and  ship  a  car 
of  bales  of  a  certain  quality.  The  bales  coo- 
talnlng  the  hair  of  the  quality  needed  were  at 
the  south  end  of  rows  6  and  6,  in  the  south 
end  of  the  warehouse,  and  in  order  to  reach 
them  rows  8  and  4  were  removed,  making  an 
opening  to  the  ttassageway  between  the  large 
doors  at  the  center  of  the  sides  of  the  build- 
ing. A  switch  track  ran  along  the  south  end 
of  the  warehouse.  There  was  a  platform 
along  the  switch  track  at  the  southeast  cor- 
ner of  the  warehouse,  from  which  a  runway 
extended  to  the  large  door  In  the  center  of 
the  east  side  thereof.  Appellant's  assistant 
foreman,  Hermes,  climbed  to  the  top  of  rows 
6  and  6,  and  proceeded  to  throw  down  upon 
the  floor  the  bales  that  were  to  be  shipped, 
and  other  employes  of  the  appellant  company 
would  move  them  to  the  main  passageway, 
where  they  were  weighed  and  marked,  and 
from  thence  other  employes  of  the  company 
trucked  them  along  the  runway  and  loaded 
them  on  the  car.  The  appellee  was  In  the 
employ  of  the  appellant  company  to  work  in 
what  Is  called  the  "hair  field"— a  place  out- 
side the  shed  or  warehouse  where  the  hair 
was  received,  assorted,  and  baled.  On  the 
day  he  received  his  injury  he  was  transfer- 
red by  the  appellant  company  from  the  hair 
field,  and  ordered  to   wheel   or  truck  the. 
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balea  of  hair  that  were  to  be  shipped  from 
the  east  door  of  the  shed  along  the  runway 
to  the  platform  by  the  side  of  the  switch. 
He  worked  there,  trucking  the  bales,  until 
about  3  o'clock  in  the  afternoon  of  that  day, 
when  Mr.  Sprafske,  another  of  appellant's 
employes,  who  was  engaged  in  moving  the 
bales  of  hair  which  appellant's  assistant  fore- 
man, Hermes,  had  thrown  down  from  rows 
5  and  6,  at  the  south  end  of  the  warehouse, 
to  the  scales,  fell  sick,  and  appellee  was  or- 
dered to  take  Us  place  and  do  the  work  in 
which  Mr.  Sprafske  had  been  employed.  Ap- 
pellee was  engaged  in  this  work  until  about 
5  o'elock  in  the  evening,  when  Hermes  sup- 
posed a  sufficient  number  of  bales  had  been 
thrown  down  to  fill  the  car.  Hermes  came 
down  from  the  plies  and  went  out  to  the  car. 
Appellee  and  one  Heinleln  brought  four  or 
five  bales  to  the  scales,  leaving  two  balea 
which  had  been  thrown  down  by  Hermes 
lying  between  the  south  wall  of  the  ware- 
house and  the  south  ends  of  rows  5  and  6 
of  the  bales.  Hermes,  who  was  at  the  car, 
directed  the  appellee  and  Heinleln  to  go  into 
the  warehouse  and  bring  those  two  bales. 
Weingart,  chief  foreman  of  the  appellant 
company,  reiterated  the  order.  The  appellee 
and  Heinleln  re-entered  the  warehouse,  and 
went  to  the  south  end,  brought  out  one  of 
the  bales,  marked  it,  put  it  outside  the  ware-, 
house,  and  went  back  for  the  other  bale. 
The  appellee  took  hold  of  the  bale  lying  on 
the  floor  and  placed  it  on  its  edge,  when  sev- 
eral bales  from  the  end  of  row  6,  which  had 
been  left  there  six  bales  high  and  overhang- 
ing the  bottom  bales  a  distance  of  some  21 
Inches,  fell  upon  him  and  Inflicted  the  in- 
juries for  which  judgment  for  damages  was 
awarded. 

Counsel  for  appellant  company  do  not  con- 
tend that  Hermes  was  not  guilty  of  negli- 
gence in  leaving  row  6  with  the  topmost  bale 
thereof  overhanging  the  lower  bales  of  the 
row,  and  also  overhanging  the  two  bales 
which  he  had  removed  from  the  rows  and 
thrown  down  upon  the  floor;  bat  their  insist- 
ence is,  that  the  court  should  have  declaimed, 
as  matter  of  law,  that  the  appellant  com- 
pany was  not  liable  to  answer  in  damages 
to  the  appellee  for  three  reasons,  viz.:  First, 
because,  as  they  insist,  Hermes,  though  usu- 
ally. In  the  absence  of  Weingart,  head  fore- 
man of  the  appellant  company,  a  "sub-boss" 
and  on  many  occasions  exercising  that  au- 
thority, was  on  that  day,  Weingart  being 
present,  but  a  fellow  servant  of  the  appellee; 
second,  that  the  negligence  of  Hermes  was 
not  the  proximate  cause  of  the  injury,  and 
hence  not  actionable,  however  negligent  it 
might  have  been;  and,  third,  the  court  should 
have  directed  a  peremptory  verdict  on  the 
ground  that  the  condition  in  which  the  bales 
at  the  end  of  row  6  were  left  by  Hermes 
was  open  and  obvious  to  the  appellee,  and 
the  dangers  thereof,  If  any,  were  apparent 
and  patent  to  him,  and  therefore  it  must  be 
held,  as  a  matter  of  law,  that  he  assumed  the 


risk  of   continuing  to  engage  In   work  in 
such  a  dangerous  place. 

The  evidence  showed  ttiat  Hermes  held  the 
position  of  assistant  foreman  to  the  appel- 
lant company;  that  he  hired  and  discharged 
employes;  that  he  gave  orders  to  appellee 
and  other  employes;  and  the  evidence  tended 
to  show  that  on  the  day  in  question  he  bad 
charge  and  control  of  the  work  of  getting 
the  bales  out  of  the  warehouse,  and  that  he 
occupied  a  position  of  superiority  to  appellee 
and  the  other  workmen.  The  mere  fact  that 
Hermes  engaged  in  some  labor  as  a  com- 
mon workman  did  not,  as  a  matter  of  law, 
make  him  any  the  less  a  vice  principal. 
Pittsburg  Bridge  Co.  v.  Walker,  170  111.  650, 
48  N.  B.  915;  Chicago  &  Alton  Railroad 
Co.  V.  May,  108  lU.  288.  It  was  a  question 
of  fact  whether  he  sustained  the  relation  of 
fellow  servant  to  the  appellee. 

The  trial  court  could  not  declare,  as  a  mat- 
ter of  law,  that  the  negligence  of  Hermes,, 
the  assistant  foreman,  was  not  the  proximate 
cause  of  appellee's  Injury.  When  the  as- 
sistant foreman  came  down  from  the  pile  of 
bales  and  went  outside  of  the  warehouse  to 
the  car,  which  was  about  five  minutes  before 
the  appellee  was  injured,  he  left  the  south 
ends  of  rows  5  and  6  of  the  bales  In  the  fol- 
lowing condition,  according  to  his  own  tes- 
timony, viz.:  "Two  or  three  bales  were  at 
the  bottom  of  the  first  row  from  the  post 
(row  5).  Thie  next  pile  (row  6)  was  six  bales 
high.  In  the  second  row  from  the  post  (row 
6)  the  first  pile  of  bales  was  straight  up,  six 
high,  and  no  bale  at  the  bottom.  The  piles 
leaned  over  to  the  south.  The  top  bale  was 
half  the  width  of  a  bale  over  the  bale  at 
the  bottom.  .  A  bale  was  three  feet  six  Inches 
wide."  Hermes  directed  appellee  to  return 
to  the  warehouse  and  get  two  more  bales, 
which  were  upon  the  floor,  or  under  the  end 
of  row  6.  It  was  from  the  second  row  west 
of  the  posts  (row  6)  that  the  bales  fell  which 
struck  and  injured  the  appellee.  Reasonable 
prudence  and  foresight  would  have  suggest- 
ed to  any  person  of  ordinary  intelligence  and 
common  experience  that  the  bales  of  hair 
so  overhanging  the  floor  at  the  top  of  row 
6  would  likely  fall  to  the  floor,  and  that  the 
probable  result  would  be  an  injnry  to  any 
one  standing  near  or  beneath  the  overhang- 
ing bales.  At  least  it  was  a  question  of  fact, 
and  not  of  law,  whether  the  injury  received 
by  appellee  was  such  as  would  likely  follow 
from  the  manner  in  which  the  bales  were 
left  In  row  6  by  the  assistant  foreman.  An 
act  or  omission  is  to  be  regarded  as  the  prox- 
imate cause  of  an  injury  when,  under  all 
the  attending  circumstances,  a  person  of  ordi- 
nary prudence  would  have  foreseen  that  the 
act  or  omission  would  probably  result  in 
the  infliction  of  an  injnry  on  some  one.  1 
Thompson  on  Negligence,  $  50;  Armour  ▼. 
Golkowska,  202  111.  144,  66  N.  B.  1037.  If 
the  negligent  act  and  the  Injury  are  known, 
by  common  experience,  to  be  usual  in  conse- 
quence, and  the  injury  such  as  is  liable,  la 
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the  ordinary  course  of  events,  to  follow  the 
act  of  negligence.  It  Is  a  Question  of  fact 
for  the  Jury  whether  the  negligence  was  the 
proximate  cause  of  the  Injury.  Chicago  & 
Alton  Railroad  Go.  v.  Pennell,  110  111.  435; 
Armour  y.  Golkowska,  supra;  West  Chica- 
go Street  Railroad  Co.  t.  Feldstetn,  169  111. 
139,  48  N.  R  193. 

The  circuit  court  also  correctly  refused  to 
declare  that,  as  a  matter  of  law,  the  appel- 
lee had  assumed  the  risk  of  the  Injury  which 
he  recelTed.  The  peril  was  not  one  of  the 
ordinary  dangers  of  his  employment.  It  was 
extraordinary  and  exceptional,  and  existed 
because  of  the  negligence  of  the  master.  Bx- 
traordinary  perils  arising  from  the  negligence 
of  the  master  are  not  assumed,  unless  they 
are  known  and  voluntarily  encountered,  or 
are  obvious  and  expose  the  servant  to  dan- 
gers so  imminent  that  an  ordinarily  prudent 
man  would  anticipate  injury  as  so  probable 
that.  In  view  of  it,  he  would  not,  even  upon 
the  order  of  the  master,  continue  in  the  per- 
formance of  his  employment  under  like  cir- 
cumstances. Swift  &  Co.  V.  O'Neill,  187  111. 
337,  68  N.  B.  416;  Chicago  &  Alton  Railroad 
Co.  V.  House,  172  III.  601,  50  N.  B.  161;  Wood 
on  Master  and  Servant,  {  387.  It  appeared 
from  the  evidence  that  In  the  center  of  the 
south  end  of  the  building,  at  a  distance  of  11 
feet  from  the  floor,  there  was  a  window  2 
feet  and  11  inches  square,  and  that  there  was 
00  other  window  In  the  south  half  of  the 
building;  that  the  light  admitted  by  the 
doors  in  the  center  of  the  warehouse  was  ob- 
structed by  the  bales  of  hair  piled  up  to  the 
height  of  about  15  feet;  that  the  Injury  was 
received  at  about  5  o'clock  In  the  afternoon 
of  a  cloudy  day;  that  the  south  end  of  the 
warehouse  was  filled  with  dust  from  the 
bales  of  hair  which  had  been  thrown  down; 
and  that  the  overhanging  bales  at  the  top  of 
the  sixth  row  were  some  4  feet  or  more  above 
the  small  window  which  admitted  the  only 
light  that  could  come  Into  that  portion  of  the 
warehouse.  The  testimony  of  the  appellee 
and  of  other  witnesses  was  to  the  effect  that 
one  coming  into  the  warehouse  from  without 
could  scarcely  distinguish  any  object  until 
the  eyes  had  adjusted  themselves  to  the 
dusky  light  therein,  and  appellee  and  his  fel- 
low-workman, Helnlein,  testified  that  they 
had  not  been  In  the  warehouse  long  enough 
for  their  eyes  to  become  adjusted  to  the  light 
before  the  bales  of  hair  fell  upon  the  appel- 
lee. To  what  extent  the  conditions  which 
constituted  the  danger  to  which  appellee  was 
exposed  were  apparent  and  open  to  his  ob- 
servation required  careful  consideration  of 
the  facts  and  circumstances  disclosed  by  the 
proof.  His  experience  and  knowledge  aris- 
ing therefrom,  or  the  lack  of  experience  and 
knowledge,  were  also  Important  facts  for  the 
consideration  of  the  Jury.  Whether  the  ap- 
pellee knew  of  the  danger,  or  whether  It  was 
80  open  and  obvious  that  he  should  be  charge- 
able with  such  knowledge,  could  not  be  de- 


termined as  a  matter  of  law.  It  was  a  ques- 
tion of  fact  for  the  Jury. 

The  complaint  preferred  against  instruc- 
tion No.  3  given  for  the  appellee  is  that  it 
seems  to  be  based  on  an  exposure  of  the  ap- 
pellee to  a  danger  not  usual  In  his  employ- 
ment, and  that  the  instruction  is  "confusing, 
muddled,  and  complex."  The  evidence  fairly 
presented  to  the  jury  the  question  whether 
the  danger  to  which  the  appellee  was  exposed 
and  by  which  he  was  injured  was  incident  to 
his  employment,  or  whether  it  was  unusual 
or  extraordinary.  Phrases  Introduced  In  the 
Instruction  for  the  evident  purpose  of  making 
It  clear  to  the  Jury  that  no  assumption  as  to 
the  truth  of  any  contested  question  of  fact 
was  Intended,  operated  to  detract,  to  some 
extent,  from  the  clearness  of  expression;  but 
the  only  effect  was  to  lessen  the  force  and 
directness  of  the  charge,  and  decreases  its 
value  to  the  cause  of  the  appellee.  The  case 
for  appellant  was  In  no  manner  prejudiced 
thereby. 

We  do  not  think  Instruction  No.  5  given  in 
the  same  behalf  is  Justly  open  to  the  criticism 
that  it  assumes  that  the  piles  of  bales  of  hair 
were  not  left  in  a  reasonably  safe  condition 
by  the  assistant  foreman.  The  phrases  which 
were  incorporated  In  instruction  No.  3  for  the 
purpose  of  negativing  any  imputation  of  an 
assumption  of  a  matter  of  fact,  and  which 
provoked  the  contention  that  they  served  to 
render  the  Instruction  "confusing,  complex, 
and  muddled,"  are  not  to  be  found  in  instruc- 
tion No.  5,  and  the  omission  forms,  in  the 
main,  the  ground  of  complaint  to  it.  It  is 
suggested  that  the  Instruction  proceeds  upon 
the  theory  It  was  negligence  to  order  the  ap- 
pellee to  go  back  after  the  bales  of  hair,  and 
is  erroneous  for  the  alleged  reason  there  is 
no  evidence  that  such  order  was  negligently 
given.  The  order  was  given.  The  evidence 
disclosed  facts  and  circumstances  on  which 
the  appellee  relied  to  constitute  the  act  of 
giving  the  order  to  be  negligence,  and  the  In- 
struction did  no  more  than  to  submit  the 
question  to  the  jury  to  be  decided  from  the 
evidence  before  them. 

The  objection  to  instructions  Nos.  6,  7, 
and  8,  that  they  were  confused  and  involved 
In  form,  structure,  and  language.  Is  not  en- 
tirely groundless.  We  are  inclined  to  think 
the  lack  of  clearness  caused  thereby  may 
have  tended  to  obscure  the  meaning  of  the  in- 
structions and  to  detract  from  their  force; 
but  we  are  unable  to  perceive  that  they  were 
in  any  respect  rendered  misleading  to  the 
prejudice  of  the  appellant  company.  The 
criticism  of  instruction  No.  8,  so  far  as  it  re- 
lates to  the  doctrine  of  the  assumption  of 
risks  by  a  servant,  has  been  answered  by 
what  we  have  said  hereinbefore  relative  to 
that  principle  of  the  law. 

There  Is  no  error  in  the  record  that  Justi- 
fies the  reversal  of  the  Judgment,  and  It  must 
be.  and  is,  affirmed. 

Judgment  affirmed. 
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CHICAGO  SCREW  CO.  T.  WEISS.* 

(Supreme  Court  of  Illinois.     June  16,  1903.) 

SERVANT  —  INJURIES  —  DEFECTIVE  MACHIN- 
ERY —  EVIDENCE  —  SUFFICIENCY  —  NEQLI- 
QENCB  —  ASSUMPTION  OF  RISK  —  INSTRUC- 
TIONS—MINORS— RIGHT  TO  EARNINGS— SUB- 
STITUTION OF  PARENT  INSTEAD  OF  SISTER 
AS  NEXT  FRIEND. 

1.  In  an  action  by  a  servant  for  injuries 
caused  by  a  loosened  lever  in  a  machine  for 
finishing  screws,  because  of  which  plaintiff's 
hand  dropped  down  on  a  set  of  revolving  knives, 
the  evidence  considered,  and  held  to  suppon't  a 
finding  that  the  defendant  was  negligent,  and 
that  its  negligence  was  the  proximate  cause  of 
the  injury. 

2.  Evidence  considered,  and  held  to  support 
•  finding  that  plaintiff  did  not  assume  the  risk. 

8.  The  assumption  of  an  uncontroverted  fact 
in  an  instruction  is  not  reversible  error. 

4.  In  an  action  by  a  servant  for  injuries  from 
defective  machinery,  an  instruction  that  if  the 
jury  believed  the  machine  exposed  plaintiff  to 
danger,  and  defendant  had  knowledge  of  the 
danger,  and  that  plaintiff  was  young  and  in- 
experienced, and  did  not  appreciate  the  peril, 
it  was  defendant's  duty  to  warn  plaintiff  of  the 
danger,  and  if  it  failed  to  give  such  warning, 
and  in  consequence  thereof  plaintiff  was  injured 
without  any  lack  of  care  on  his  part,  defendant 
should  be  held  liable,  was  not  objectionable  as 
not  requiring  the  jury  to  find  that  defendant 
was  guilty  of  negligence  as  a  condition  prece- 
dent to  a  verdict  against  it. 

5.  In  an  action  by  a  minor  servant  for  In- 
Jnries,  evidence  of  loss  of  earnings  was  admit- 
ted without  objection.  The  suit  was  prosecut- 
ed by  plaintiff  in  the  name  of  a  sister  as  next 
friend,  and  after  verdict  a  motion  was  entered 
fay  her  for  leave  to  withdraw,  and  a  motion 
was  pi;e8ented  by  plaintiff's  father  to  l>e  ap- 
pointed as  his  next  friend.  Both  were  granted, 
and  all  the  papers  in  the  case  were  amended  so 
as  to  designate  the  father  as  next  friend.  Held 
proper,  so  as  to  rebut  the  presumption  that  the 
father  was  entitled  to  plaintiff's  earnings. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  John  Weiss,  by  next  friend, 
against  the  Chicago  Screw  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

F.  J.  Canty  and  J.  C.  M.  Clow,  for  appel- 
lant.   Darrow  &  Thompson,  for  appellee. 


BOGGS,  J.  The  appellant  company  by 
this  appeal  qnestlons  the  correctness  of  the 
Judgment  entered  in  the  Appellate  Court  for 
the  First  District  (107  HI.  App.  39),  afBrmlng 
the  Judgment  of  the  circuit  court  of  (3ook  coun- 
ty awarding  the  appellee  damages  in  the  sum 
of  $3,600  for  personal  injuries  received  by  rea- 
son of  the  negligence  of  the  appellant  company. 
The  alleged  errors  for  which  It  is  thought 
the  Appellate  Court  should  have  reversed  the 
Judgment  of  the  circuit  court  are  (1)  the  re- 
fusal of  the  circuit  court  to  direct  a  peremp- 
tory verdict  in  favor  of  the  appellant  com- 
pany, and  (2)  giving  to  the  Jury  Instructiona 
Kos.  1,  2,  and  8  at  the  request  of  the  appel- 
lee. 

At  the  time  of  the  injury  the  appellee,  a 
youth  then  of  the  age  of  17  years,  was  en- 
gaged, as  an  employ6  of  the  appellant  com- 
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pany.  In  the  work  of  operating  a  machine  by 
which  the  beads  of  screws  were  shaped  and 
finished.  The  screws  were  placed  In  a  part 
of  the  machine  called  a  "chuck,"  or  bolder, 
which  chuck  was  so  moved  by  an  eccentric 
as  to  bring  one  side  of  the  head  of  the  screw 
in  contact  with  a  set  of  rapidly  revolving 
wheels  or  knives,  by  which  that  jwrtion  of 
the  head  of  the  screw  was  shaped  and  finish- 
ed. The  chuck  or  holder  was  then  moved 
backward  by  means  of  a  lever  or  handle, 
and  the  screw  turned  so  that  the  reverse  side 
of  the  head  thereof  would  be  presented  to 
the  revolving  wheels  or  knives  to  be  shaped 
and  finished.  This  handle  or  lever,  in  mov- 
ing the  chuck  back,  passed  over  the  wheels 
or  knives,  and  at  a  distance  of  S'A  or  4  inches 
above  them.  It  was  the  duty  of  the  appellee 
to  put'  the  screws  into  the  chuck  or  bolder 
and  to  move  the  lever  or  handle  forward  and 
back.  The  machine  worked  automatically, 
and  was  set  to  finish  250  screws  per  hour. 
This  made  it  necessary  that  the  appellee 
should  pull  the  lever  or  handle  across  the 
plate,  ova  and  above  the  wheels  or  knives, 
four  times  each  minute.  It  was  necessary 
that  be  should  move  the  lever  or  handle  with 
his  left  band.  While  so  engaged  one  of  the 
fingers  of  his  left  hand  came  in  contact  with 
the  wheels  or  knives,  and  the  injury  was  in- 
flicted for  which  the  recovery  of  damages 
was  awarded.  Appellee  began  working  on 
this  machine  on  the  afternoon  of  Monday, 
the  18th  day  of  February,  1901,  and  bad 
never  worked  on  such  a  machine  before.  He 
worked  that  afternoon,  and  was  injured  at 
8  o'clock  on  the  morning  of  the  next  day. 
The  testimony  tended  to  show  that  one  of 
several  screws  which  fastened  the  lever  or 
handle  in  place  had  fallen  out,  and  two  other 
of  such  screws  had  become  loose,  and  that 
the  appellee  called  the  attention  of  the  fore- 
man to  the  fact  that  the  lever  was  loose; 
that  the  foreman  examined  the  lever,  and 
told  the  appellee  It  was  "all  right,"  and  to 
go  on  with  bis  work;  that  by  reason  of  the 
lever  being  thus  out  of  repair  it  was  caused 
to  suddenly  "stick"  or  stop  while  appellee 
was  moving  it  above  the  wheels  or  knives, 
causing  his  hand  to  slip  from  the  handle  or 
lever  down  on  the  revolving  wheels  or 
knives. 

Discussion  and  argument  are  wliolly  un- 
necessary to  demonstrate  that  the  evidence 
tended  to  show  that  the  appellant  company 
was  guilty  of  negligence,  and  that  such  neg- 
ligence was  the  proximate  cause  of  the  in- 
Jury.  Nor  did  the  court  err  in  refusing  to 
bold,  as  matter  of  law,  that  the  appellee  as- 
sumed the  risk  of  injury.  The  appellee 
knew  of  the  defective  condition  of  the  lever 
or  handle.  The  defects  interfered  with  the 
working  of  the  lever,  and  the  appellee  noti- 
fied the  appellant's  assistant  foreman.  This 
representative  of  the  appellant  company  in- 
spected the  levw,  and  told  the  appelle  that 
it  was  "all  right,"  and  to  "go  ahead  with  tho 
work."    The  case  was  that  both  master  and 
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servant  knew  of  the  defect  If  the  aerrant 
did  not  also  know  tbat  the  defect  subjected 
him  to  the  danger  of  injury,  he  would  not 
be  deemed  to  have  assumed  the  risk,  unless 
In  the  exercise  of  ordinary  Judgment  and 
discretion  he  should  hare  comprehended  the 
danger.  Consolidated  Coal  Co.  v.  Haenni, 
146  111.  614,  35  N.  E.  162;  Union  Show  Case 
Co.  V.  Blindauer,  175  111.  325,  51  N.  B.  709. 
The  youth  and  inezi)erience  of  the  appellee, 
the  effect  upon  his  mind  of  the  assurance  of 
the  foreman,  whom  he  had  the  right  to  re- 
gard as  possessed  of  superior  knowledge  and 
Judgment,  that  the  machine  was  "all  right," 
and  the  direction  of  the  foreman  given  to 
him  to  "go  ahead"  with  the'  work,  were  ele- 
ments to  be  considered  in  determining 
whether  he  ought  to  be  charged  with  knowl- 
edge of  the  danger  arising  or  likely  to  arise 
from  the  defective  machinery.  It  was  a 
question  of  fact,  to  be  determined  by  the 
Jury,  whether  the  appellee  had  such  under- 
standing and  appreciation  of  the  peril  to 
which  the  defect  in  the  fastening  of  the 
lever  exx)osed  him  as  to  defeat  his  right  of 
recovery,  on  the  ground  he  liad  assumed  the 
risk  of  continuing  to  work  with  the  machine. 
Whether  a  servant  had  assumed  the  danger 
which  be  encountered  is  ordinarily  a  ques- 
tion of  fact,  and  only  becomes  a  question  of 
law  when  but  one  conclusion  can  be  drawn 
from  the  evidence  by  ail  reasonable  minds. 
Browne  v.  Siegel,  Cooper  &  Co.;  191  111.  226, 
60  N.  K.  815. 

Instruction  No.  1  given  for  the  appellee  de- 
clared. In  the  abstract,  the  doctrine  that  it  is 
the  duty  of  the  master  to  provide  reasonably 
safe  macliincry  for  the  use  of  the  servant, 
and  to  use  reasonable  care  to  keep  such  ma- 
chine in  a  reasonably  safe  condltiou.  The 
complaint  tbat  the  Instruction  was  likely  to 
be  understood  by  the  Jury  to  assume  tbat  the 
machine  was  defective  is  entirely  without 
foundation.  There  Is  no  such  assumption  de- 
clared or  to  be  implied  from  the  instruction. 
Mcnreover,  Mr.  Tilton,  assistant  foreman  of 
the  appellant  company,  testified  that  the  lev- 
er of  tills  macliine  would  stick  occasionally, 
and  that  such  sticking  was  caused  by  the 
screws  working  loose,  allowing  the  lever  to 
drop,  and  rub  a  Uttle  harder  on  the  pin,  and 
catch  and  stick.  There  was  no  controverting 
proof.  That  the  machine  was  so  defective 
was  not  a  controverted  issue  of  fact;  hence 
It  would  not  be  deemed  error  of  reversible 
character,  had  the  Instruction  proceeded  up- 
on the  assumption  that  such  was  the  fact 

The  objection  to  instruction  No.  2  given 
at  the  request  of  the  appellee  is  that  it  "does 
not  require  the  Jury  to  find  the  defendant 
was  guilty  of  negligence  at  all."  The  effect 
of  the  Instruction  was  to  advise  the  Jury  tliat 
if  they  believed,  from  the  evidence,  that  the 
machine  at  which  the  appellee  was  working 
exposed  him  to  danger,  and  that  the  appel- 
lant company  or  its  foreman  had  knowledge 
of  the  danger  and  peril  to  which  the  appellee 
was  thus  exposed,  and  that  the  appellee  was 


young  and  inexperienced,  and  did  not  tmder- 
staud  and  appreciate  the  dangers  or  perils 
which  attended  upon  performance  of  the 
work,  it  was  the  duty  of  the  appellant  com- 
pany to  warn  or  give  notice  to  the  appellee 
of  such  dangers,  and  that  If  the  appellant 
company  failed  to  give  such  notice  or  warn- 
ing, and  In  consequence  thereof  the  plaintiff 
was  Injured  without  any  lack  of  ordinary 
care  for  his  own  safety  on  his  part  the  ap- 
pellant company  should  be  held  liable  to  re- 
spond in  damages.  The  right  to  recover  was 
plainly  made  to  depend  on  the  state  of  the 
proof  as  to  the  alleged  duty  of  the  appellant 
company  to  warn  and  advise  appellee  and  as 
to  the  alleged  breach  of  the  duty. 

Instruction  No.  -3  given  for  the  appellee 
was  Intended  to  enlighten  the  Jury  as  to  the 
elements  of  damage  proper  to  be  considered 
in  case  they  found  for  the  appellee.  The 
loss  of  earnings  while  incapacitated  from 
work  was  included  as  an  element  of  dam- 
ages. The  appellee  was  a  minor,  and  his 
father  was  alive,  and  it  is  urged  that  the 
right  to  recover  compensation  for  his  serv- 
ices and  labor  was  in  bis  father,  and  hence 
it  is  urged  that  the  instruction  was  errone- 
ous. The  appellant  company,  without  objec- 
tion, permitted  proof  to  be  introduced  as  to 
the  ability  of  the  appellee  to  earn  wages,  and 
did  not  seek  to  raise  the  question  of  the  right 
of  the  appellee  to  recelTe  Us  earnings  until 
after  the  verdict  of  the  Jury  had  been  re- 
turned. The  question  was  first  raised  in  the 
motion  for  a  new  trial.  The  suit  was  insti- 
tuted and  had  been  prosecuted  to  verdict  in 
the  name  of  the  appellee,  by  Bose  Weiss,  his 
sister,  as  his  next  friend.  A  motion  was  en- 
tered by  said  Bose  Weiss  for  leave  to  with- 
drew as  next  friend  of  the  appellee,  and  an- 
other motion  was  presented  by  Franz  Weiss, 
his  father,  to  be  appointed  as  his  next  friend. 
These  motions  were  granted,  and  Rose  Weiss 
withdrew  her  appearance  as  next  friend,  and 
the  father  of  the  appellee  was  substituted  in 
her  stead,  and  he  appeared  In  open  court  and 
accepted  the  appointment.  An  order  was  en- 
tered ratifying  and  affirming  the  acts  of  the' 
former  next  friend,  and  authorizing  the  prae- 
cipe, summons,  declaration,  and  all  papers  in 
the  case  to  Ite  so  amended  as  to  designate 
the  said  father  as  the  next  friend  of  the  ap- 
pellee, and  such  amendments  were  accord- 
ingly made. 

The  parent  may  relinquish  Ids  right  to  the 
earnings  of  his  child,  and  that  he  has  done 
so  may  be  inferred  from  the  conduct  of  the 
parent  (21  Am.  &  Bng.  Ency.  of  Law  [2d 
Ed.]  1059);  and  the  prosecution  of  a  suit  in 
the  name  of  the  child  by  the  father  as  next 
friend,  for  the  recovery  of  the  earnings  of 
the  minor,  would  be  equivalent  to  a  relin- 
quishment on  the  part  of  the  father  of  the 
authority  to  collect  or  claim  such  earnings 
In  his  own  right  It  was  so  expressly  ruled 
in  Baker  v.  Flint  &  Pierre  Marquette  Rail- 
road Co.,  91  Mich.  298,  61  N.  W.  897,  16  L. 
B.  A.  154,  30  Am.  St  Bep.  471.    In  Scott  v. 
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White,  71  III.  287,  the  judgment  below  was 
for  the  reasonable  value  of  the  labor  of  the 
appellee  for  services  performed  before  he 
had  reached  lawful  age.  It  was  urged  as 
ground  of  reversal  that  it  appeared  the  fa- 
ther of  the  appellee  was  living,  and  there- 
fore entitled  to  recover  the  earnings  of  the 
son  while  a  minor.  The  father  had  appeared 
as  a  witness  in  behalf  of  the  son,  and  gave 
testimony  In  support  of  the  cause  of  action, 
and  made  no  claim  to  the  wages,  and  spoke 
of  the  transaction  as  bis  son's;  and  we  held 
it  was  to  be  implied  the  father  had  emanci- 
pated the  son,  and  that  under  such  circum- 
stances the  action  brought  by  the  son  would 
be  a  bar  to  any  action  the  father  might 
bring,  and  affirmed  the  Judgment.  Had  the 
appellant  company  presented  an  objection  to 
the  introduction  of  evidence  as  to  the  ability 
of  the  appellee  to  earn  wages  as  an  element 
of  damages,  on  the  gnxiund  that  the  legal 
presumption  was  that  the  father  was  enti- 
tled to  collect  his  earnings,  the  objection 
might  have  been  obviated  by  proof  that  the 
father  had  emancipated  the  appellee.  Not 
having  made  the  objection,  it  was  not  error 
to  allow  it  to  be  obviated  after  verdict  by 
introducing  the  father  as  a  party  to  the  ac- 
tion as  the  next  friend  of  the  appellee,  and 
thereby  rebut  the  presumption  that  the  legal 
right  to  recover  for  the  services  of  the  ap- 
pellee remained  In  the  father. 

Twenty-nine  instructions  were  granted  at 
the  request  of  the  appellant  company,  and 
no  complaint  is  or  can  be  made  that  the  Jury 
were  not  fully  advised  as  to  every  principle 
of  law  favorable  to  the  defense  sought  to  be 
made  to  the.  action.  The  Judgment  must  be, 
and  is,  affirmed. 

Judgment  affirmed. 


(203  III.  480) 

DOWIE  et  al.  v.  DRISCOLL.* 
(Supreme  Conrt  of  Illinois.    June  16,  1903.) 

DEEDS— CANCELLATION— UNDUH  INFLUENCE— 
.     BURDEN    OP    PROOF— EVIDENCE— CHANOERY 
PRACTICE— FINDINGS  OF  CHANCELLOR— CON- 
CLUSIVENESS—APPEAL— REVERSIBLE  ERROR 
—ADMISSION  OF  EVIDENCE. 

1.  Where  the  findings  of  the  jury  are  ac- 
cepted by  the  chancellor  as  advisory  merely, 
and  it  appears  that  the  decree  was  rendered 
upon  the  consideration  by  the  chancellor  of  all 
the  evidence  produced  by  the  respective  parties, 
the  fact  that  the  jnry  were  misdirected  as  to 
the  law  does  not  constitute  reversible  error. 

2.  In  a  suit  to  set  aside  a  deed  and  trust 
agreement  for  mental  incapacity  of  the  grantor, 
evidence  given  by  the  grantor  on  a  hearing  for 
the  appointment  of  a  conservator  for  her,  about 
a  mouth  subsequent  to  the  execution  of  the 
deed,  was  admissible  on  the  issue  of  her  mental 
capacity  at  the  time  she  made  the  deed. 

8.  Testimony  given  at  the  same  time  by  the 
grantor's  son,  who  was  not  jointly  interested 
with  the  grantee  and  his  codefendants  in  the 
subject-matter  of  the  suit,  should  have  been 
excluded. 

4.  In   equity  proceedings,   as  it  is  presumed 

•Rehearing  denied  October  7,  1903. 

1  4.  See  Appeal  and  Error,  vol.  3,  Cent.  Dig.  |  418S. 


that  the  chancellor  considered  only  competent 
testimony,  and  disregarded  incompetent,  the 
erroneou!)  admission  of  evidence  by  him  does 
not  constitute  reversible  error,  where  tbere  is 
ample  competent  evidence  to  sustain  his  decree. 

5.  In  equity  cases  a  court  of  review  will  not 
disturb  the  findings  of  fact  of  the  cbancellor, 
unless  it  is  apparent  that  error  has  been  com- 
mitted, even  though  the  chancellor  has  sub- 
mitted the  case  to  the  Jury  for  an  advisory  ver- 
dict, and  part  of  the  evidence  is  in  the  form  of 
depositions. 

6.  Where  an  aged  and  infirm  follower  of  a 
religious  sect  conveyed  to  the  founder  thereof 
her  homestead,  and  executed  to  him  promissory 
notes,  tmder  a  trust  agreement  which  left  to 
her  merely  a  life  estate  in  the  income  of  her 
property,  the  burden  was  on  the  transferee  to 
show  that  the  transferror  was  actuated  by  no 
undue  influence  in  making  the  transfer;  and 
this  is  true,  though  nq  actual  fraud  was  shown, 
and  though  the  influence  exerted  proceeded 
from  another  than  the  transferee. 

Appeal  from  Circuit  Court,  De  Kalb  Coun- 
ty;  O.  A.  Bishop,  Judge. 

Bill  by  Theodore  D.  Driscoll,  as  conserv- 
ator of  Mary  Tindail,  against  John  Alexan- 
der Dowie  and  others.  From  a  decree  for 
complainant,  defendants  appeal.    Affirmed. 

This  was  a  bill  in  chancery,  filed  October 
15,  1901,  by  the  appellee,  Theodore  D.  Dris- 
coll, as  conservator  of  Mary  Tlndall,  against 
the  appellants,  John  Alexander  Dowie,  Or- 
lando L.  Tlndall,  Nancy  H.  Tlndall,  and  Elis- 
abeth T.  Milncr,  In  the  circuit  court  of  De 
Kalb  county,  to  set  jaside  a  deed  from  Mary 
Tindail  to  said  Dowie,  bearing  date  August 

5,  1901,  conveying  to  blm  her  homestead,  lo- 
cated in  Sycamore,  in  said  county;  also  to 
set  aside  the  transfer  of  two  promissory 
notes,  for  $1,500  each,  indorsed  and  delivered 
by  said  Mary  Tindail  to  said  Dowie  upon  the 
same  day  upon  which  said  deed  bears  date, 
and  to  require  said  Dowie  to  account  for  and 
pay  over  to  the  said  appellee,  as  conservator, 
the  sum  of  $400,  with  interest  from  August 

6,  1901,  which  said  Dowie  bad  before  that 
date  received,  from  Mary  Tindail;  also  to 
cancel  a  trust  agreement  entered  into  between 
said  Dowie,  Orlando  L.  Tindail,  and  Mary 
Tindail  relative  to  said  property  so  conveyed 
and  transferred  by  Mary  Tlndall  to  John  Al- 
exander Dovde. 

The  bill.  In  substance,  alleged  that  Mary 
Tindail,  on  the  5th  day  of  August,  1901,  was 
about  87  years  of  age;  that  she,  by  reason  of 
her  great  age  and  feeble  health,  was  men- 
tally Incapacitated  to  transact  business,  and 
was  susceptible  to  the  undue  influence  of 
persons  surrounding  her  and  in  whom  she 
had  confidence;  that  said  Dowle  was  the 
founder  and  overseer  of  a  religious  sect,  and 
had  great  power  and  Influence  over  bis  fol- 
lowers; that  shortly  prior  to  the  6th  day  of 
August,  1901,  through  the  influence  of  said 
Orlando  L.  Tindail  and  Elizabeth  T.  Milner, 
the  son  and  daughter  of  Mary  Tlndall,  who 
were  followers  of  said  Dowie,  said  Mary  Tln- 
dall, who  was  then  under  their  influence  and 
control,  was  introduced  Into  the  presence  of 
said  Dowie  and  became  one  of  his  followers; 
that  said  Dowle  seeks  to  and  does  control 
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the  property  Interests  of  Ms  foHowers  through 
yarious  agencies,  and  represents  that  he  can 
and  does  successfully  conduct  Tarioos  busi- 
ness enterprises,  aided  and  directed  hy  the 
special  and  direct  interposition  of  Deity,  act- 
ing through  him;  that  the  said  Mary  Tlndall, 
through  the  Influence  of  said  Dowle  and  her 
said  son  and  daughter,  was  Induced  to  in- 
trust all  her  property,  consisting  of  her  home- 
stead and  personal  property,  of  the  value  of 
$3,400,  to  said  Dowie,  and  that  at  the  time 
of  the  conveyance  and  transfer  of  her  prop- 
erty to  Dowle  she  was  mentally  Incapable  of 
comprehending  the  effect  of  such  conveyance 
and  transfer;  that  the  appellee  was  appoint- 
ed conservator  of  Mary  Tlndall  on  September 
23,  1901;  that  he  made  demand  upon  Dowle 
to  surrender  to  him  the  property  of  Mary  Tln- 
dall, which  he  declined  to  do— and  prays  that 
the  deed  conveying  said  homestead  to  Dowle 
be  set  aside,  and  be  be  decreed  to  restore  to 
the  appellee,  as  conservator  of  Mary  Tln- 
dall, said  personal  property,  and  that  said 
trust  agreement  be  canceled. 

A  Joint  and  several  answer  was  filed  by 
the  appellants,  denying  the  mental  Incapacity 
of  Mary  Tlndall  to  make  said  deed,  transfer 
said  personal  property,  and  execute  said  trust 
agreement,  and  that  said  deed,  transfer,  and 
trust  agreement  had  been  executed  by  Mary 
Tlndall  to  Dowie  by  reason  of  the  undue  in- 
fluence of  the  appellants,  or  either  of  them, 
over  said  Mary  Tlndall;  admits  that  Dowle 
is  the  founder  of  a  religious  sect,  believing 
In  the  doctrine  of  divine  healing,  and  that 
Maiy  Tlndall,  at  the  time  of  the  execution 
of  said  deed,  transfer,  and  trust  agreement, 
was  an  adherent  of  said  Dowle;  admits  the 
great  Influence  of  Dowle  over  his  followers, 
and  that  his  Influence  is  as  strong  over  those 
whom  he  has  not  seen  as  over  those  who 
have  been  admitted  to  bis  presence;  avers 
ttie  great  business  success  of  said  Dowie, 
which,  it  is  alleged,  shows  that  the  enter- 
prises under  his  management  and  control 
have  been  blessed  and  sustained  by  Deity; 
avers  that  the  ultimate  end  of  all  of  said  en- 
terprises Is  the  extension  of  the  kingdom  of 
God  on  earth,  through  the  Christian  Catholic 
Church  of  ZIon,  of  which  said  Dowle  Is  the 
founder  and  general  overseer;  avers  that  said 
Dowle  has  provided  by  will  for  his  successor, 
who  will  perpetually  carry  on  the  work  of 
said  church  throughout  the  world  after  his 
death.  The  appellant  Dowle  specially  an- 
swered, for  himself,  that  If  bis  codefendants 
were  willing  he  stood  ready  to  restore  the 
property  of  Mary  Tlndall,  but  without  their 
consent  he  averred  he  did  not  feel  like  aid- 
ing the  six  other  children  of  Mary  Tlndall 
in  preventing  her  devoting  her  property  to 
the  advancement  of  religion  and  the  exten- 
sion of  God's  kingdom  on  earth. 

A  replication  was  filed,  and  the  questions 
of  undue  Influence  and  mental  Incapacity 
were  submitted  by  the  chancellor  to  a  Jury. 
The  Jury  found  both  Issues  in  favor  of  the 
appellee,   whereupon  the  appellants  moved 


the  court  to  set  aside  the  findings  of  the  Jury, 
and  to  again  submit  said  questions  to  a  Jury, 
which  the  court  declined  to  do,  and  after- 
wards the  court  entered  a  decree,  upon  con- 
sideration of  all  the  evidence  produced  by  the 
respective  parties,  finding  that  Mary  Tlndall 
was  mentally  Incapacitated,  on  the  5th  day 
of  August,  1001,  to  make  said  deed,  transfer 
said  personal  property,  and  execute  said  trust 
agreement,  and  that  the  execution  of  said 
deed  and  trust  agreement  and  the  transfer  of 
said  personal  property  were  obtained  through 
the  undue  influence  of  the  appellants,  and  set- 
ting aside  said  deed,  the  transfer  of  said  per^ 
sonal  property,  and  said  trust  agreement,  and 
requiring  said  Dowle  to  deliver  up  said  notes 
to  the  appellee,  and  to  account  to  him  for 
said  sum  of  $400,  with  Interest,  from  which 
decree  the  appellants  have  prosecuted  an  ap- 
peal to  this  court. 

The  deed  sought  to  be  set  aside  is  in  form 
a  statutory  warranty  deed  from  Mary  Tlndall 
to  John  Alexander  Dowie,  conveying  to  him 
her  homestead.  The  promissory  notes  as- 
signed and  delivered  to  Dowie  were  for  the 
sum  of  $1,500  each,  bearing  interest  at  6  per 
cent,  and  the  $400  had  been  delivered  by 
Mary  Tlndall  to  Dowie  in  cash,  and  by  him 
invested  in  the  Zlon  Land  &  Investment  As- 
sociation, and  a  certificate  issued  to  Mary 
Tlndall  therefor.  The  trust  agreement  was 
executed  by  John  Alexander  Dowie,  Orlando 
L.  Tlndall,  and  Mary  Tlndall,  and  provided 
that  Dowle  was  to  convert  all  of  the  prop- 
erty of  Mary  Tlndall,  received  by  him  from 
her,  into  cash;  that  not  to  exceed  $2,500 
thereof  was  to  be  Invested  in  a  bouse  and  lot 
in  Zlon  City;  that  the  balance  was  to  be  in- 
vest^ in  the  stock  of  the  Zlon  City  Bank, 
and  that  Orlando  L.  Tlndall  should  hold  all 
of  said  property  in  trust;  that  the  Income 
thereof  was  to  be  paid  to  Mary  Tlndall  for 
life,  then  to  Elizabeth  T.  Milner  and  Orlando 
L.  Tindall  for  life,  and  then  to  Nancy  H. 
Tlndall,  the  wife  of  Orlando  L.  Tlndall,  for 
life,  and  upon  the  death  of  all  of  said  benefi- 
ciaries said  property  was  to  vest  absolutely 
In  Dowie,  bis  heirs,  and  assigns. 

V.  V.  Barnes  and  Jones  &  Rogers,  for  ap- 
pellants. Oarnes,  Dimton  &  Faissler,  for  ap- 
pellee. 

HAND,  0.  J.  (after  stating  the  facts).  It 
Is  first  contended  that  the  court  Improperly 
Instructed  the  Jury  as  to  the  law.  It  appears 
from  the  record  that  the  chancellor  did  not 
base  the  decree  entered  by  him  In  this  case 
upon  the  findings  of  the  Jury  alone,  but  based 
the  same  upon  his  own  conclusions  as  to  the 
facts,  which  conclusions  wer^  reached  by 
him  from  a  full  consideration  of  all  the  evi- 
dence in  the  case,  and  that  the  findings  of 
fact  by  the  Jury  were,  at  most,  treated  by 
him  as  only  advisory.  Where,  in  a  case  like 
this,  the  flndings  of  the  Jury  are  accepted 
by  the  chancellor  only  as  advisory,  and  it 
appears  the  decree  was  rendered  upon  the 
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consideration  by  the  chancellor  of  all  the 
evidence  produced  by  the  respective  parties, 
the  fact  that  the  Jury  may  have  been  misdi- 
rected as  to  the  law  is  not  ground  for  re- 
versal. Guild  T.  Hull,  127  111.  523,  20  N.  B. 
666;  Kinnah  ▼.  Klnnab,  184  111.  284,  56 
N.  B.  376;  Ring  v.  Lawless,  190  lU.  620,  60 
N.  E.  881.  In  the  case  of  Guild  t.  Hull, 
supra,  It  was  held  (page  630,  127  lU.,  and 
page  667,  20  N.  B.):  "In  chancery  cases,  ex- 
cept in  cases  where  the  submission  to  a  jury 
Is  required  by  law  or  the  rules  of  chancery 
practice,  the  chancellor  Is  the  Judge  of  the 
weight  of  the  evidence  and  of  the  ultimate 
facts  established  by  it  If  he  submits  con- 
troverted questions  of  fact  to  a  jury,  as  he 
may  do,  the  verdict  or  finding  of  the  Jury  is 
advisory  merely.  He  may  adopt  the  verdict, 
or  set  the  same  aside  and  resubmit  the  ques- 
tion to  a  jury,  or  he  may  disregard  It  and 
enter  such  a  decree  as  in  bis  judgment  equity 
demands.  He  may  enter  his  decree  ^fter 
setting  the  verdict  aside,  or  without  setting' 
it  aside."  In  Kinnah  v.  Kinnah,  supra,  the 
court  said:  "It  appears  from  the  record  the 
chancellor  did  not  adopt  the  finding  of  the 
jury,  but  rendered  a  decree  setting  aside 
and  vacating  the  deed  upon  consideration  of 
the  evidence  produced  by  the  respective  par- 
ties. In  such  state  of  the  record  it  is  not 
material  to  consider  whether  the  Jury  were 
correctly  Instructed  by  the  court  as  to  the 
rules  of  law  applicable  to  the  cause.  The 
decree  Is  the  result  of  the  Judgment  of  the 
court  as  to  the  facts  established  by  the 
weight  of  the  evidence,  and  it  is  onlyneces- 
sarj-  we  should  determine  whether  the  record 
discloses  sufficient  testimony,  competent  to 
be  considered,  to  Justify  and  uphold  the  con- 
clusion as  to  matters  of  fact  reached  by  the 
court,  and  that  the  decree  of  the  court  re- 
sulted from  the  application  of  correct  legal 
principles  to  the  state  of  case  made  by  the 
proofs.  Guild  V.  Hull,  127  111.  523,  20  N.  E. 
665.  When  the  court,  in  such  cases,  accepts 
the  verdict  of  the  jury  as  establishing  the 
facts  and  enters  a  decree  pro  forma  thereon, 
the  instructions  given  by  the  court  to  the 
jury  may  be  reviewed  In  this  comrt;  but  not 
so  when,  as  here,  the  finding  is  the  inde- 
pendent act  of  the  chancellor."  And  in  Ring 
V.  Lawless,  supra,  on  page  532,  190  111.,  and 
page  885,  60  N.  B.,  It  was  said:  "The  ver- 
dicts rendered  by  the  jury  that  the  said  Jere- 
miah Ring,  Sr.,  had  not  -sufficient  mental 
power  and  capacity  to  execute  the  said  eight 
several  deeds  In  question,  and  that  he  was 
unduly  Influenced  by  appellants  in  making 
each  of  said  deeds,  were  upon  feigned  Issues 
arising  out  of  chancery,  and  were  advisory 
merely  to  the  court  The  chancellor  did  not 
accept  the  findings  that  the  deeds  were  the 
result  of  the  exercise  of  undue  infiuence  on 
the  part  of  the  appellants,  and  refused  to 
be  controlled  by  such  findings.  The  findings 
that  the  said  Jeremiah  Ring,  Sr.,  was  want- 
ing in  mental  power  and  ability  to  execute 
the  said  deeds  coincided  with  the  conclusions 


reached  by  the  chancellor  as  to  the  weight 
of  the  evidence.  The  decree  that  the  deeds 
be  vacated  and  canceled  is  the  result  of  the 
application  by  the  chancellor  of  the  principles 
of  law  applicable,  in  hls°  judgment  to  the 
facts  which  he  believed  to  be  established  by 
the  preponderance  of  the  evidence.  It  is 
therefore  unimportant  to  consider  the  com- 
plaints that  the  court  fell  into  error  in  in- 
structing the  Jury  as  to  the  law  applicable 
to  these  feigned  issues." 

It  is  next  contended  that  the  court  erred 
in  its  rulings  as  to  the  admission  of  evidence 
offered  upon  behalf  of  appellee;  the  main 
contention  being  that  the  court  erred  in  al- 
lowing the  evidence  of  Mary  Tindall  and  Or- 
lando Tindall,  given  in  the  county  court  be- 
fore the  jury  upon  the  bearing  as  to  the  men- 
tal condition  of  Mary  Tindall  which  resulted 
in  the  appointment  of  the  appellee  as  con- 
servator, to  be  read  to  the  jury  upon  this 
trial.  The  testimony  of  Mary  Tindall,  given 
at  that  time,  was  not  offered  for  the  pm-pose 
of  impeaching  the  deed,  transfer,  and  trust 
agreement  but  for  the  purpose  of  showing 
her  mental  condition  at  the  time  of  the  ex- 
ecution thereof.  While  the  declarations  of 
a  testator  or  grantor,  made  before  or  after 
the  execution  of  a  will  or  deed,  are  not  ad- 
missible to  show  undue  influence  or  fraud, 
they  are  admissible  to  prove  the  mental  con- 
dition of  the  testator  or  grantor  at  the  time 
of  the  execution  of  the  instrument  sought 
to  be  set  aside,  if  not  made  at  too  remote 
a  period  prior  to  or  subsequent  to  the  execu- 
tion thereof.  Massey  v.  Huntington,  118  111. 
80,  7  N.  E.  269;  Bevelot  v.  Lestrade,  153  111. 
625,  38  N.  B.  1056;  Waterman  v.  Whitney, 
11  N.  X.  157,  GZ  Am.  Dec.  71.  Here  the  In- 
struments were  executed  on  August  5th,  and 
the  In(]uIsitiou  of  Insanity  was  held  in  the 
following  September.  We  are  of  the  opin- 
ion the  evidence  given  by  Mary  Tindall  was 
properly  admitted  as  bearing  upon  her  men- 
tal condition  on  August  5,  1901. 

The  testimony  of  Orlando  L.  Tindall, 
given  at  the  hearing  in  the  county  court,  was 
objected  to  on  the  ground  that  be  was  not 
jointly  interested  in  the  subject-matter  of 
this  suit  with  his  codefendants,  and  that  ad- 
missions made  by  bim  were  not  binding  on 
them.  Under  the  authority  of  McMillan  v. 
McDill,  110  111.  47,  Campbell  v.  Campbell, 
138  III.  612,  28  N.  B.  1080,  and  Boyle  v. 
Boyle,  158  HI.  228,  42  N.  B.  140,  we  think 
this  testimony  should  have  been  excluded. 
The  presumption,  however,  Is  that  the  chan- 
cellor only  considered  such  testimony  as  was 
competent,  and  disregarded  such  as  was  In- 
competent Dorman  v.  Dorman,  187  III.  154, 
58  N.  B.  235,  79  Am.  St  Rep.  210;  Van  Vleet 
V.  DeWltt,  200  111.  153,  65  N.  B.  677.  In  the 
latter  case  it  was  said  (page  156,  200  III., 
and  page  679,  65  N.  E.):  "The  hearing  was 
before  the  chancellor,  and  the  rule  Is  that  In 
such  case  this  court  will  not  reverse  for  er- 
rors in  the  admission  of  testimony,  unless  it 
appears  that  the  decree  cannot  be  sustained 
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except  upon  consideration  of  the  incompetent 
testimony  (Yarde  v.  Yarde,  187  III.  636,  58 
N.  B.  600);  the  presumption  being  tliat  the 
cbancellor  considered  only  competent  evi- 
dence In  Brriving  at  tlie  findings  embodied 
in  the  decree."  As  tliere  Is  ample  evidence 
in  this  record  to  sustain  the  decree,  without 
considering  the  objectionable  evidence,  we 
are  of  the  opinion  the  admission  thereof  does 
not  constitute  reversible  error. 

It  Is  farther  contended  that  the  evidence 
does  not  sustain  the  decree.  The  evidence 
was  mainly  heard  in  open  court,  and  Is  con- 
flicting; and  the  chancellor,  having  seen  the 
witnesses  and  heard  them  testify,  was  in  a 
much  better  position  to  Judge  which  wit- 
nesses were  worthy  of  belief  than  we  are 
from  a  perusal  of  their  testimony,  when 
written  out  and  read  by  us  in  the  record.  It 
has  been  wisely  settled  In  chancery  cases 
that  a  court  of  review  will  not  disturb  the 
findings  of  fact  of  the  chancellor,  unless  it  is 
apparent  error  has  been  committed;  and 
the  rule  thus  announced  applies  with  full 
force,  although  the  chancellor  has  submitted 
the  case  to  a  Jury  for  an  advisory  verdict, 
and  although  part  of  the  evidence  is  in  the 
form  of  depositions.  Elmstedt  v.  Nicholson, 
186  III.  580,  68  N.  E.  381,  and  cases  cited. 
In  the  case  of  Blggerstaff  v.  BlggerstafT,  180 
111.  407,  54  N.  B.  333,  In  considering  this 
question,  on  page  411,  180  111.,  and  page  334, 
54  N.  E.,  It  Is  said:  "In  a  case  of  this  char- 
acter, where  witnesses  difFer  as  to  the  men- 
tal capacity  of  the  grantor  and  bis  ability  to 
legally  transact  business  and  to  dispose  of 
his  property,  the  weight  to  be  given  to  the 
testimony  of  witnesses  is  much  more  readily 
to  be  determined  by  a  Just  chancellor  than 
_  by  a  court  of  record,  which  reads  only  the 
'  written  evidence.  The  law  is  well  estab- 
lished In  this  state  that  where  a  cause  Is 
heard  by  the  chancellor,  and  the  evidence  Is 
all,  or  partly,  oral,  It  must  appear  that  there 
Is  clear  and  palpable  error  before  a  reversal 
will  be  had.  Coarl  y.  Olsen,  91  III.  273; 
Baker  v.  Rockabrand,  118  111.  366,  8  N.  E. 
456;  sails  ▼.  Ward,  137  111.  509,  25  N.  E.  530; 
Johnson  y.  Johnson,  126  111.  510,  16  N.  E. 
891;  Allen  v.  Hickey,  158  111.  362,  41  N.  E. 
1084.  In  a  case  of  this  character,  where  the 
Issue  Is  tried  by  the  chancellor  before  a  Jury, 
and  where  the  verdict  of  the  Jury  Is  only  ad- 
visory and  may  be  set  aside  by  the  clian- 
cellor,  the  rule  should  be  just  as  strong  that 
clear  and  palpable  error  should  appear  be- 
fore the  decree  should  be  reversed." 

It  appears  from  this  record  that  Mary  Tin- 
dall  was  very  aged  and  quite  infirm  at  the 
time  the  transfers  sought  to  be  impeached 
were  made;  tnat  the  appellant  Elizabeth  T. 
MUner  lived  with  her  and  cared  for  her,  and 
that  Orlando  L.  Tlndall  and  his  wife  fre- 
quently visited  her;  that  they,  as  well  as 
Mary  Tlndall,'  were  followers  of  Dowle  and 
believed  In  his  teachings.  It  is  apparent, 
from  the  situation  of  the  parties,  that  the 
relation  of  the  appellants  to  Mary  Tlndall 


was  such  that  great  confidence  was  reposed 
in  them  by  her,  and  that  the  transfer  of  her 
property  to  Dowle  and  the  execution  of  said 
trust  agreement  were  greatly  to  the  advan- 
tage of  the  appellants  and  to  the  disadvan- 
tage of  Mary  Tlndall.  Prior  to  the  execu- 
tion thereof  she  owned  and  controlled  said 
property  absolutely.  After  the  execution 
thereof,  if  the  same  were  valid,  she  only  had 
a  life  Interest  in  the  income  thereof;  the 
residuum  thereof  havbig  been  transferred  to 
appellant  Dowle,  and  the  immediate  control 
thereof,  by  said  transfers  and  trust  agree- 
ment, having  passed  from  her  and  become 
subject  to  that  of  said'  Dowle  and  Orlando 
L.  Tlndall.  The  law  Is  well  settled  that 
where  it  appears  that  relations  of  trust  and 
confidence  exist  between  parties  to  a  transac- 
tion like  this,  and  the  parties  receiving  the 
transfer  are  benefited  by  such  transfer,  the 
court  will  indulge  in  the  presumption  that 
the  party  making  the  transfer  was  unduly 
Influenced  to  make  the  transfer  until  such 
presumption  is  rebutted  by  the  party  bene- 
fited by  the  transfer.  In  2  Pomeroy's  Eq- 
uity Jurisprudence  (2d  Ed.)  S  951,  It  is  said: 
"Where  there  Is  no  coercion  amounting  to 
duress,  but  a  transaction  is  the  result  of  a 
moral,  social,  or  domestic  force  exerted  up- 
on a  party,  controUtDg  the  free  action  of  his 
will  and  preventing  any  true  consent,  equity 
may  relieve  against  the  transaction  on  the 
ground  of  undue  influence,  even  though  there 
may  be  no  invalidity  at  law.  In  the  vast 
majority  of  Instances  undue  influence  natur- 
ally has  a  field  to  work  upon  in  the  condition 
or  circumstances  of  the  person  Infiuenced, 
which  render  him  peculiarly  susceptible  and 
yielding— his  dependent  or  fiduciary  relation 
toward  the  one  exerting  the  infiuence,  his 
mental  or  physical  weakness,  his  pecimiary 
necessities,  his  ignorance,  lack  of  advice,  and 
the  like.  All  these  circumstances,  however, 
are  Incidental,  and  not  essential.  Where  an 
antecedent  fiduciary  relation  exists,  a  court 
of  equity  will  presume  confidence  placed  and 
Influence  exerted.  ♦  •  •  The  doctrine  of 
equity  concerning  undue  Influence  Is  very 
broad,  and  is  based  upon  principles  of  the 
highest  morality.  It  reaches  every  ease,  and 
grants  relief  'where  influence  is  acquired  and 
abused,  or  where  confldence  is  reposed  and 
betrayed.'  It  is  specially  active  and  search- 
ing in  dealing  with  gifts,  but  Is  applied, 
when  necessary,  to  conveyances,  contracts, 
executory  and  executed,  and  wills." 

In  27  American  and  English  Encyclopedia 
of  Law  (Ist  Ed.)  p.  456,  the  author  says: 
"Certain  transactions  are  presumed,  on 
grounds  of  public  policy,  to  be  the  result 
of  undue  Influence.  Such  transactions  are 
generally  those  occurring  between  persons 
in  some  relation  of  confldence,  one  toward 
the  other.  The  presence  of  such  relation- 
ship creates  a  presumption  of  influence, 
which  can  generally  be  rebutted  by  proof 
that  the  parties  dealt  as  strangers,  at  arm's 
length,  that  no  unfairness  was  used,  and  that 
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facts  In  tbe  knowledge  of  the  one  in  the 
position  of  influence  affecting '  tbe  matter 
were  communicated  to  tbe  otber."  And  in 
Marshall  t.  Coleman,  187  111.  556,  S8  N.  E. 
628,  on  page  582,  187  111.,  and  page  637,  68 
N.  B.,  this  court  said:  "Where  two  persons 
stand  In  such  relation  to  each  other  that  con- 
fidence is  necessarily  reposed  bj  one  In  the 
other,  and  the  one  has  over  the  otber  an 
influence  which  naturally  grows  out  of  that 
confldence,  tbe  abuse  of  such  confidence  or 
influence  to  obtain  an  advantage  at  the  ex- 
pense of  the  confiding  party  will  not  be 
permitted  to  prevail,  even  though  the  trans- 
action could  not  have  been  impeached  if  no 
such  confidential  relations  had  existed.  Tait 
v.  Williamson,  L.  R.  2  Ch.  55;  10  Am.  &  Eng. 
Ency.  of  Lew,  p.  327;  1  Am.  &  Eng.  Ency. 
of  Law,  p.  375;  Pur  vines  v.  Harrison,  151 
111.  219,  37  N.  B.  705;  Sayles  v.  Christie,  187 
111.  420,  68  N.  E.  480;  White  v.  Ross,  160  111. 
66,  48  N.  B.  336." 

The  doctrine  repeatedly  announced  by  this 
court  is  that  courts  of  equity  "will  scrutinize 
with  the  most  jealous  vigilance"  transactions 
between  parties  occupying  fiduciary  relations 
toward  each  other  (Casey  v.  Casey.  14  111. 
112),  and  that  the  burden  of  proof  is  on  tbe 
beneficiary,  in  such  cases,  to  establish  the 
fairness  of  the  transaction,  and  that  it  did 
not  proceed  from  undue  Influence  (Jennings 
V.  McConnel,  17  111.  148;  Zeigler  ▼.  Hughes, 
65  111.  288;  Ward  v.  Armstrong,  84  111.  151; 
Wicklser  v.  Cook,  85  111.  68).  In  Sands  v. 
Sands,  112  III.  225,  on  page  232,  it  was  said: 
"The  rule  is,  where  a  person,  enfeebled  in 
mind  by  disease  or  old  age,  is  so  placed  as  to 
be  likely  to  be  subjected  to  the  influence  of 
another,  and  makes  a  voluntary  disposition 
of  property  in  favor  of  that  person,  the  courts 
require  proof  of  the  fact  that  the  donor  un- 
derstood the  nature  of  tbe  act,  and  that  it 
was  not  done  through  the  influence  of  the 
donee."  In  Jones  v.  Lloyd,  117  111.  597,  7 
N.  E.  119,  It  was  held  the  burden  of  proof 
Is  upon  tbe  person  obtaining  tbe  advantage, 
in  cases  of  fiduciary  relations,  "to  vindicate 
the  bargain  or  gift  from  any  shadow  of  sus- 
picion, and  to  show  that  It  was  perfectly  fair 
and  reasonable  in  every  respect,  and  courts 
will  scrutinize  the  transaction  with  great 
severity."  And  In  Thomas  v.  Whitney,  186 
111.  226,  67  N.  E.  808,  on  page  231,  186  III., 
and  page  810,  67  N.  E.,  that  "transactions  be- 
tween a  party  and  one  bearing  a  fiduciary  re- 
lation to  him  are  upon  bis  motion  prima 
facie  voidable  npon  grounds  of  public  policy, 
and  the  burden  of  proof,  the  fiduciary  rela- 
tion l)eing  established,  is  upon  the  one  re- 
ceiving the  benefit  to  show  an  absence  of  un- 
due influence."  It  Is  not  necessary  that  ac- 
tual and  intentional  fraud  be  established  (Mc- 
Parland  v.  Larkln,  155  111.  84,  39  N.  E.  609), 
and  "it  is  Immaterial  by  whom  the  undue  in- 
fluence is  exercised,  whether  by  a  beneficiary 
or  an  outsider"  (Smith  v.  Henline,  174  111. 
184,  61  N.  E.  227). 

We  have  examined  this  record  with  care. 


and  In  view  of  the  fact  that  the  burden  was 
upon  the  appellants  to  show  that  the  trans- 
fers made  to  Dowie  by  Mary  Tlndall  were 
not  brought  about  by  reason  of  undue  in- 
fiuence  exerted  by  them  over  her,  growing 
out  of  the  fiduciary  relations  which  they  sus- 
tained to  her,  and  as  the  evidence  was  con- 
flicting, and  the  chancdlor  bad,  by  reason  of 
seeing  and  hearing  most  of  the  witnesses 
while  testifying,  a  much  better  opportunity 
than  we  to  judge  of  the  weight  to  be  given 
to  their  testimony,  we  are  unable  to  say  that 
the  decree  is  manifestly  unsupported  by  the 
evidence.  EUnnah  v.  Klnnah,  supra.  The 
decree  of  the  circuit  court  will  be  afiSrmed. 
Decree  affirmed. 
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CLARE  V.  HULL. 


(Supreme    Judicial    Court  .of    Massachusetts. 

Essex.    Sept.  4,  1903.) 

TRESPASS— HIGHWAYS— EVIDBNCB-COAST 
SURVEY  CHART. 

1.  Evidence  in  an  action  for  trespass  held 
sufBcient  to  go  to  the  jury  on  tbe  question  of 
the  locus  being  part  of  a  public  way  by  pre- 
scription or  by  dedication  before  St.  1846,  p. 
137,  c.  203,  providhig  for  a  puolic  layout. 

2.  A  coast  survey  chart  made  under  St.  XT.  8. 
Feb.  10,  1807,  §  1  (2  Stat.  413),  providing  tot 
a  coast  survey,  showing  the  roads  within  20 
leagues  of  the  shore,  is  admissible  to  show  the 
existence  of  a  way;  and,  if  the  other  party  de- 
sires to  limit  its  use,  he  should  request  an  in- 
struction that  it  does  not  show  the  way  to  b« 
a  public  one. 

3.  Records  being  offered  merely  to  show  a 
transfer  of  title,  and  there  being  no  question 
about  title,  they  are  properly  excluded. 

Exception  from  Superior  Court,  Essex 
County. 

Action  by  Clark  against  Hull.  Verdict  for 
defendant  Plaintiff  brings  exceptions.  Ex-- 
ceptlons  overruled. 

C.  A.  Sayward  and  H.  P.  Moulton,  for 
plaintiff.  A.  P.  White  and  O.  H.  W.  Hayes, 
for  defendant 

LATHROP,  J.  This  is  an  Action  of  tort  for 
breaking  and  entering  the  plaintiff's  close. 
The  answer  contained  a  general  denial,  and 
further  set  up  that  the  close  was  crossed  by 
a  public  way,  and  at  the  time  of  the  alleged 
trespass  the  defendant  was  on  the  way  in 
the  rightful  use  thereof.  At  the  trial  in  the 
superior  court  it  appeared  that  the  close 
described  in  the  declaration  was  Eagle  Hill, 
so  called,  which  is  a  portion  of  a  tract  of 
land  of  about  500  acres  called  "Jeffries 
Neck,"  or  "Ipswich  Oreat  Neck,"  situated  in 
tbe  easterly  part  of  the  town  of  Ipswich,  bor- 
dering on  Plum  Island  river  and  the  sea,  and 
bounded  on  the  north  by  the  Ipswich  river 
and  Little  Neck.  It  also  appeared  that  there 
bad  been  for  a  long  time  in  Ipswich  a  road 
called  "East  Street,"  which  extended  from 
Ipswich  in  the  direction  of  Jeffries  Neck  for 
a  distance  of  about  a  mile  and  a  half;  that 
this  road  extended  down  to  the  marsh,  over 
wliicb  is  a  causeway  leading  to  the  upland 
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of  Jeffries  Neck  pasture.  At  tbe  close  of  all 
the  evidence  the  plaintiff  reqnested  tbe  pre- 
siding Judge  to  rale  that  tbe  evidence  intro- 
duced by  the  defendant  was  insufflcient  In 
law  to  prove  tbe  establishment  of  a  public 
way,  or  to  make  out  a  Justiflcatlon  for  the 
trespass,  and  requested  the  Judge  to  direct  a 
verdict  for  the  plaintiff  for  nominal  damages. 
The  Judge  refused  so  to  rule,  and  submitted 
the  case  to  the  jury  upon  full  InstructionB 
not  objected  to.  The  Jury  returned  a  verdict 
for  the  defendant,  and  the  case  ia  before  us 
OD  the  plaintiff's  exceptions. 

The  principal  exception  Is  to  the  refnsal 
to  give  the  ruling  above  refeiTed  to.  The 
defendant  prodnced  ancient  records  of  the 
town  of  Ipswich  referring  to  the  "highway" 
or  "way"  to  Jeffries  Neck,  which  made  pro- 
vision for  the  repair  of  the  way,  establishing 
a  fence  and  gate  In  the  way,  "the  charges  of 
it  to  be  put  on  the  owners  of  the  cattle  that 
go  in  the  neck."  These  records  bear  date 
from  1635  to  1652.  He  also  put  in  evidence 
certain  ancient  deeds  referring  to  the  "road" 
and  to  the  "great  road  leading  to  Jeffries 
Neck";  also  certain  ancient  plans  tending  to 
show  the  existence  of  a  way  beyond  the  gate 
to  one  or  another  different  points  beyond  the 
'  gate  across  the  causeway;  also  certain  charts 
of  the  coast  survey,  the  latest  of  these  being 
made  In  1857,  Indicating  a  way  leading  from 
Ipswich  to  the  southern  bank  of  Oreen  river. 
These  were  identified  by  a  witness  as  the 
way  in  question,  and  as  terminating  at  Eagle 
Hill  landing.  The  defendant  also  Introduced 
the  testimony  of  old  men  tending  to  show  a 
well-defined  and  well-traveled  way  from  Ips- 
wich to  Jeffries  Neck  over  the  premises  de- 
scribed in  the  declaration,  at  least  to  the 
upland  Inside  the  gate,  and  a  more  or  less 
defined  way  from  this  point  to  the  landing; 
that  this  road  was  by  reputation  an  ancient 
road,  and  was  used  l^  the  Inhabitants  of  the 
town  engaged  in  the  clamming  Industry  at 
Eagle  Hill  landing,  and  by  the  inhabitants 
of  Plum  Island,  and  that  cattle  bad  been 
pastnred  within  the  gate  from  time  immemo- 
rial: that  the  place  where  the  cattle  were 
pastnred  was  snrronnded  by  water,  except 
where  the  causeway  crossed  a  certain  creek, 
where  from  time  immemorial  a  gate  had 
been  maintained  during  tbe  pasturage  sea- 
Mm,  and  removed  at  other  times.  The  de- 
fendant also  put  in  evidence  of  user  of  the 
road  from  time  Immemorial  by  many  per- 
Bons  under  a  claim  of  right  and  at  repairs 
made  by  them  and  by  the  surveyor  of  the 
district  The  plalntifl,  who  claimed  title 
throngb  the  proprietors  of  Jeffries  Neck,  put 
in'  evidence  the  record  of  said  proprietors,- 
dating  from  17B1,  which  tended  to  show  own- 
ership of  the  way  In  question,  and  of  non- 
acquiescence  In  any  adverse  user  of  the  way, 
as  well  as  steps  taken  to  prevent  trespassing. 
Strictly  speaking,  the  only  question  before 
us  Is  as  to  the  defendant's  evidence,  as  the 
plaintiff  did  not  ask  for  a  ruling  on  all  the 
evidence.  We  are  of  opinion  that  on  the  de- 
Mndant'8  evidence  it  was  a  question  of  fact 


for  the  Jury,  under  proper  instructions, 
whether  the  way  was  a  public  way;  and  cer- 
tainly it  was  a  question  for  the  Jury  on  all 
the  evidence.  The  ancient  records  put  in  evi- 
dence by  the  defendant  show  that  there  was 
at  that  time  a  *way  or  highway  leading  to 
Jeffries  Neck.  The  word  "highway,"  In  a 
popular  sense.  Includes  all  public  traveled 
ways,  whether  county  or  town  ways.  Jones 
V.  Andover,  6  Pick.  59;  Commonwealth  v. 
Hubbard,  24  Pick.  98.  So,  of  the  word 
"road."  Stedman  v.  Southbridge,  17  Pick. 
162,  164.  The  records  also  showed  that  the 
gate  across  tbe  causeway  was  put  up  to  keep 
the  cattle  in,  and  the  Jury  might  well  draw 
the  Inference  that  from  time  immemorial  it 
had  been  used  for  that  purpose  only.  The 
fact  that  there  was  no  evidence  of  a  public 
layout  of  this  way  is  not  conclusive.  Before 
tbe  Statute  of  1846,  p.  137,  c.  203,  a  way 
might  become  a  public  way  by  dedication  or 
prescription,  and  the  statute  does  not  apply 
to  ways  of  the  latter  class.  C3ommonwealtb 
V.  Coupe,  128  Mass.  63,  and  cases  cited; 
White  V.  Foxborough,  151  Mass.  28,  44,  23  N. 
E.  652.  We  can  have  no  doubt  that  the  evi- 
dence in  this  case  was  sufficient  to  show  a 
public  way  by  prescription  or  by  dedication 
before  tbe  Statute  of  1846.  There  was  also 
much  evidence  to  show  that  the  way  in  con- 
troversy was  identical  with  the  ancient  road. 
Tbe  cases  principally  relied  on  by  the 
plaintiff  are  cases  where  the  ways  were  pri- 
vate in  their  Inception,  and  there  was  no 
evidence  of  dedication,  or  of  acts  adverse  to 
and  acquiesced  in  by  the  owner.  Durgin  r. 
Lowell,  3  Allen,  398;  Sprow  v.  Boston  &  Al- 
bany R.  R.,  163  Mass.  330,  39  N.  B.  1024. 
In  the  present  case  the  acts  of  user  were 
grounded  upon  evidence  that  the  way  was  a 
public  way  in  ancient  times.  The  case  of 
Slater  v.  Gunn,  170  Mass.  509,  49  N.  H.  1017, 
41  L.  B.  A.  268,  upon  which  the  plaintiff  also 
relies,  came  to  this  court  on  exceptions  to  a 
master's  report,  which  had  been  overruled  by 
a  Judge  of  the  superior  c^nrt.  The  master 
stated  that  he  did  not  find  that  the  travel 
had  been  of  a  nature,  or  an  extent,  or  under 
a  claim  of  right,  which  wonid  give  the  public 
an  easement  by  prescription  over  the  way  as 
a  public  way.  This  was  regarded  as.  In  ef- 
fect, a  finding  that  tbe  public  had  not  ac- 
quired a  right  of  way.  It  is  said  by  the 
court:  "There  was  nothing  in  the  nature  of 
the  use  described,  which,  as  matter  of  law, 
required  the  master  to  find  tbat  it  was  ad- 
verse, and  under  a  claim  of  right,  or  that 
the  roadway  had  become  a  public  way  by 
dedication."  The  evidence  did  not  come  be- 
fore this  court,  and  the  questions  arose  sim- 
ply on  the  master's  report,  which  was  In 
favor  of  tbe  plaintiff.  The  only  question  was 
whether  the  master  was  bound,  as  matter  of 
law,  to  find  otherwise  than  he  did.  In  the 
present  case,  tbe  tribunal  of  fact  having 
found  for  the  defendant,  the  only  question  is 
whether  there  was  anything .  to  go  to  the 
Jury.  There  are  also  other  differences  in  the 
evidence  which  distinguiBb  the  two  cases. 
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There  are  seTcral  other  ezceptiona  which 
remain  to  be  considered.  The  plaintiff,  at 
the  argument,  contended  that  certain  deeds 
put  In  evidence  were  not  ancient  deeds,  and 
clearly  they  were  not  They  were  Introduced 
in  connection  with  andenf  deeds,  and  ap- 
parently for  the  purpose  of  Identifying  the 
land  as  part  of  the  same  conveyed  by  the 
ancient  deeds.  Whatever  was  the  purpose  of 
their  Introduction,  there  is  nothing  in  the 
bill  of  exceptions  to  show  that  any  objec- 
tion or  exception  was  taken  to  their  admis- 
sion. The  plaintiff  excepted  to  the  admis- 
sion of  the  coast  survey  charts  before  men- 
tioned. No  ground  of  objection  to  their  ad- 
mission was  made  at  the  trial.  On  the  plain- 
tiff's brief  the  objection  is  made  that  they 
had  no  tendency  to  prove  a  public  way,  and 
because  the  surveyor  who  drew  the  plans 
was  not  endeavoring  to  determine  what  were 
public  or  private  ways,  and  had  no  authority 
to  do  so.  We  have  no  doubt  that  these  charts 
were  admissible  to  show  the  existence  of  a 
way  on  Jeffries  Neck,  and,  if  the  plaintiff 
wished  to  limit  their  use  in  evidence,  he 
should  have  asked  for  an  instruction  to  this 
effect  There  is  nothing  In  the  bill  of  ex- 
ceptions to  show  that  they  were  admitted  for 
the  purpose  of  enabling  the  Jury  to  decide 
whether  the  way  was  public  or  private.  The 
United  States  statute  of  February  10,  1807, 
§  1,  authorizes  the  President  of  the  United 
States  "to  cause  a  survey  to  be  taken  of  the 
coast  of  the  United  States,  in  which  shall 
be  designated  the  Islands  and  shoals,  with 
the  roads  or  places  of  anchorage,  within 
twenty  leagues  of  any  part  of  the  shores  of 
the  United  States;  and  also  the  respective 
courses  and  distances  between  the  principal 
capes,  or  headlands,  together  with  such  other 
matters  as  be. may  deem  proper  for  complet- 
ing an  accurate  chart  of  every  part  of  the 
coasts  within  the  extent  aforesaid."  2  U.  S. 
Stat  413.  See,  also,  Bev.  St  U.  S.  {  4681 
[U.  S.  Comp.  St  1901,  p.  3149].  It  is  an  es- 
sential part  of  a  coast  survey  chart  that  it 
should  show  a  strip  of  the  coast  with  more 
or  less  of  the  natural  and  artificial  features 
delineated  upon  it  as  to  render  It  serviceable. 
It  would  be  of  no  value  If  the  coast  line 
were  not  shown.  These  charts  were  ofiSdal 
acts  of  the  government  of  the  United  States, 
to  say  nothing  of  their  being  ancient  charts. 
See  Whitman  v.  Shaw,  166  Mass.  451,  44  N. 
E.  333,  and  cases  cited. 

The  plaintiff  contended  that  the  road  over 
the  marsh  and  across  the  locus  was  open  by 
the  commoners  of  Ipswich  for  their  own  con- 
venience, and  offered  the  records  of  the  com- 
moners to  show  the  transfer  of  the  title  of 
Jeffries  Neck  from  the  commoners  to  the 
proprietors  of  Jeffries  Neck  pasture  In  1708- 
1709.  Upon  the  offer  of  the  records  the  pre- 
siding Judge  asked  the  defendant's  counsel, 
"Is  there  any  question  that  the  former  own- 
ership of  the  land  was  In  the  commoners?" 
The  counsel  said,  "No."  The  Judge  then  said 
to  the  plaintiff's  counsel:  "Any  record  that 
you  have  in  reference  to  this  way  you  may 


put  In.  I  exclude  the  rest"  The  plaintiff  ex- 
cepted. He  now  contends  that  the  records 
tend  to  show  that  the  ancient  records  of 
Ipswich  put  In  by  the  defendant  were  In  part 
records  of  the  commoners,  and  that  the 
causeway  and  the  road  Inside  the  gate  were 
opened  by  the  commoners  for  their  own  use. 
But  the  excluded  records  were  offered  merely 
to  show  a  transfer  of  title,  and  there  was  no 
question  about  the  title.  The  evidence  was 
properly  excluded  under  the  offer  of  proof 
made.    See  Holt  v.  Sargent  15  Gray,  97. 

Some  other  exceptions  were  taken  by  the 
plaintiff,  but  as  they  were  not  argued,  we 
treat  them  as  waived. 

Exceptions  overruled. 

QM  Uass.  177) 

HEWINS  et  al.  v.  LONDON  ASSUR.  CORP. 

et  al.  (twelve  cases). 

(Supreme  Judicial  Court  of  Massachosetta. 

Suffolk.    Sept  16,  1903.) 

FIRE   INSURANCE— LOSS— BUILDING  LAWS— IL- 
LEGAL POLICY— CONSTRUCTION. 

1.  An  insurance  policy  covering  a  building  and 
also  machinery,  insuring  against  loss  or  dam- 
age by  fire,  and  in  case  of  loss  allowing  the 
company  to  pay  in  cash,  replace  the  property 
with  other  of  the  same  kind  and  goodness,  or, 
make  the  repairs,  does  not,  as  to  the  building,' 
in  case  of  partial  destruction,  exclude  the  con- 
sideration of  the  increased  cost  of  repairing  by 
reason  of  building  laws  existing  when  the  policy 
was  issued,  so  that  this  may  be  recovered,  the 
company  not  electing  to  repair. 

2.  Becovery  on  account  of  the  increased  cost 
of  repairing,  by  reason  of  the  building  laws, 
of  a  building  partially  destroyed,  is  excluded 
by  a  policy  providing  that  loss  or  damage  ^all 
in  no  event  exceed  what  it  would  cost  insured 
to  repair  or  replace  the  same  with  material  of 
like  kind  and  quality,  and  that  Insurer  shall 
not  be  liable  beyond  the  actual  value  destroyed 
by  fire  for  loss  occasioned  by  law  regulating 
construction  or  repair  of  buildings. 

3.  Under  St.  1894,  pp.  708,  733,  c.  522,  SS 
60,  105,  providing  a  standard  form  for  an  in- 
surance policy,  declaring  that  no  company 
should  issue  a  different  policy,  and  that,  if  it 
did,  it  should  be  subject  to  a  fine,  but  also 
declaring  that  the  policy  should  be  binding  on 
it,  the  illegal  policy  is  to  be  construed  as  it 
reads. 

Beport  from  Superior  Court  Suffolk  Coun- 
ty;   James  B.  Bicliardson,  Judge. 

Actions  on  Insurance  policies  by  Hewlns 
and  others  against  the  London  Assurance 
Corporation,  the  Williamsburg  City  Eire  In- 
surance Company,  the  Continental  Insur- 
ance Company,  the  Son  Insurance  Company, 
the  Queen  Insurance  Company  of  America, 
the  Ebirtford  Fire  Insurance  Company,  the 
Fire  Association  of  Philadelphia,  the  Holyokc 
Mutual  Fire  Insurance  Company,  the  Dor- 
chester Mutual  Fire  Insurance  Company,  the 
•Pawtucket  Mutual  Fire  Insurance  Company, 
the  Merchants'  &  Farmers'  Mutual  Fire  In- 
surance Company,  and  the  Traders'  &  Me- 
chanics' Mutual  Insurance  Company,  Cases 
reported  to  Supreme  Judicial  Court.  Judg- 
ment for  plaintiffs,  except  as  to  defendant 
Pawtucket  Mutual  Fire  Insurance  Company. 

Alfred  Hemenway  and  Arthur  M.  Alger, 
for  plaintiffs.  Saml.  J.  Elder,  Bobt.  F.  Her- 
rick,  and  Alfred  B.  White,  for  defendants. 
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HAMMOND,  J.  In  these  12  cases  the 
question  la  whether  the  referees,  In  deter- 
mining the  amount  of  damages  to  trhicb  the 
plaintiffs  were  entitled,  "bad  the  right  to 
take  Into  consideration  the  increased  cost  of 
repairing  the  building  by  reason  of  the 
building  laws."  In  each  case  the  question 
calls  for  the  construction  of  the  contract  of 
insurance.  It  Is  plain,  to  begin  with,  that 
the  contract  does  not  cover  all  the  loss  suf- 
fered by  the  Insured  by  reason  of  the  fire, 
such  as  interruption  of  business,  loss  of 
profits,  or  even  loss  of  rents.  Nor  is  the  lur 
surer  bound  to  repair,  altbough  for  obvious 
reasons  It  has  the  option  to  do  sa  The  con- 
tract simply.  Insures  the  plaintiffs  "against 
loss  or  damage  by  fire"  to  the  building  with 
its  appurtenances  and  fixtures.  It  is  a  con- 
tract of  indemnity.  Ordinarily,  the  loss  or 
damage  by  fire  is  the  difference  between  the 
value  of  tbe  building  before  the  fire  and  the 
value  of  what  remains  after  the  fire,  and 
that  difference  is  to  be  regarded  as  the  true 
loss  covered  by  the  policy,  unless  there  be 
In  the  policy  some  language  by  which  some 
element  of  that  difference  is  excluded. 
Where  the  building  is  only  partially  destroy- 
ed, and  the  proper  course  is  to  repair,  as  in 
the  cases  before  us,  it  is  manifest  that  in 
estimating  the  value  of  the  part  remaining 
the  cost  of  the  necessary  repairs  is  a  very 
material  matter;  and,  if  the  repairs  must 
conform  to  certain  legal  requirements,  the 
nature  of  those  requirements  is  also  to  be 
considered.  In  considering  tbe  cost  of  re- 
pairs it  would  not  be  profitable  to  think  of 
repairs  which  tbe  law  forbids,  but  only  of 
those  which  the  law  does  not  forbid.  This 
rule  of  estimating  the  damage  to  real  estate 
by  reason  of  some  injurious  change  is  of 
very  general  application.  A  familiar  illus- 
tration of  its  application  Is  to  be  found  in 
suits  for  damages  for  land  injured  by  the 
exercise  of  the  right  of  eminent  domain. 
It  may  happen  that,  after  being  repaired, 
a  building  is  of  greater  value  than  before 
the  fire,  and  in  marine  insurance  there  is  a 
role  pf  quite  general  application  by  which 
an  allowance  is  made  to  the  insurer  on  that 
account;  but  in  tbe  present  cases  we  have 
no  occasion  to  inquire  whether  any  such 
allowance  should  be  made,  because  the  only 
question  raised  upon  the  report  and  sub- 
mitted to  us  is  whether  "the  referees  had 
the  right,  in  determining  the  amount  of 
damages  to  which  the  plaintiffs  were  enti- 
tled, to  take  Into  consideration  the  increas- 
ed cost  of  reiKilring  by  reason  of  the  build- 
ing laws."  If  they  had  that  right,  the  sum 
is  agreed  upon.  It  therefore  becomes  nec- 
essary to  look  into  the  policies,  and  see 
whetber  they  contain  anything  wlilch  is  in- 
consistent with  this  method  of  estimating 
the  loss.  With  the  exception  of  the  policy 
issued  by  tbe  Pawtucket  Mutual  Fire  Insur- 
ance Company,  which  is  reserved  for  sep- 
arate consideration,  they  are  all  of  the  form 
>:nown  as  the  "Massachusetts  Standard," 
and  each  contains  tbe  following  provision: 


"In  case  of  any  loss  or  damage,  the  com- 
pany •  •  •  shall  either  pay  the  amount 
for  which  it  shall  be  liable,  which  amount. 
If  not  agreed  upon,  shall  be  ascertained  by 
award  of  referees  as  hereinafter  provided, 
or  replace  the  property  with  other  of  the 
same  kind  and  goodness,  or  it  may  *  •  • 
notify  the  insured  of  its  intention  to  rebuild 
or  repair  the  premises."  Three  courses  are 
open  to  the  company.  It  may  pay  in  cash, 
may  replace  the  property  with  other  of  the 
same  kind  and  goodness,  or  may  make  the 
repairs.  Neither  defendant  has  chosen  to 
repair.  It  is  to  be  noted  that  there  has 
been  no  change  in  the  building  laws  since 
these  policies  were  issued,  and  that  fact 
must  be  borne  in  mind  in  construing  them. 
They  cover  not  only  the  building,  but  also 
the  "additions,  including  plate  glass,  fres- 
co work,  piping  of  all  kinds,  engines  and. boil- 
ers and  all  appurtenances  to  the  same,"  ma- 
chinery, fixtures,  and  "the  sidewalks  adja- 
cent" It  is  obvious  that  there  were  many 
ways  in  which  the  insured  property  might 
have  been  damaged  by  fire  where  there  could 
have  been  lawful  replacement  or  repair  with 
property  of  the  same  kind  and  goodness. 
It  is  not  to  be  presumed  that  the  parties  in- 
tended to  contract  for  the  doing  of  that 
which  could  not  lawfully  be  done.  Inas- 
much as  at  the  time  tbe  contracts  were  made 
two  kinds  of  loss  by  fire  might  have  been 
reasonably  apprehended— one  where  the  law 
would  permit  such  repair  or  replacement, 
and  the  other  where  It  would  not— the  clause 
must  be  regarded  as  intended  to  apply  only 
to  the  first  class  of  cases.  It  can  have  no 
application  to  the  class  where  Its  application 
would  be  legally  impossible.  Hence  ,it  can 
have  no  bearing  even  as  to  the  method  in 
which  the  amount  to  be  paid  in  cash  should 
be  ascertained  so  far  as  respects  the  second 
class.  We  find  nothing  else  in  the  policies 
which  needs  to  be  considered  on  this  point 
The  result  is  that  there  is  nothing  in  the  pol- 
icies to  change  tbe  general  rule  that  where 
a  building  Is  partially  destroyed  by  fire,  the 
loss  is  the  difference  between  the  value  of 
the  building  before  the  fire  and  the  value  of 
the  remaining  part  afterwards.  The  refer- 
ees, however,  have  reported  that,  if  the 
buildings  laws  were  not  to  be  considered, 
$30,610  would  be  full  Indemnity  to  the  as- 
sured, but,  if  they  are  to  be  considered,  then 
the  sum  should  be  $45,792;  and  it  is  stren- 
uously contended  by  the  defendants  that  the 
difference  between  these  two  sums  Is  a  loss 
attributable  not  to  the  fire,  Btat  to  the  build- 
ing laws;  that  It  is  not  covered  by  the 
policy;  and  that  the  cost  of  restoring  the 
building  to  its  original  condition  is  the  true 
measure  of  the  risk  assumed  by  them.  This 
position  seems  to  us  imtenable.  Tbe  build-, 
ing  laws  were  the  same  at  the  time  of  the 
fire  as  at  the  time  tbe  policies  were  issued. 
The  only  change  in  the  situation  was  in  the 
physical  condition  of  the  building,  and  that 
change  was  caused  wholly  by  the  fire.  The 
building  laws  simply  constituted  one  of  the 
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conditions  of  the  situation.  While  It  is  tmc 
that  by  reason  of  their  existence  the  loss 
caused  by  the  ravages  of  the  fire  was  greater 
than  it  otherwise  would  have  been.  It  is 
none  the  less  true  that  the  sole  .operating 
cause  of  the  change  in  the  building  was  the 
fire,  and,  as  above  stated,  in  the  absence 
of  any  provision  in  the  policy  expressly  ex- 
cluding from  the  damages  the  part  arising 
out  of  that  condition,  that  part  is  not  to 
be  excluded,  but  is  to  be  regarded  as  pri- 
marily the  result  of  the  fire,  or  as  "loss  or 
damage  by  fire."  In  Brady  r.  Ins.  Co.,  11 
Mich.  425,  it  was  held  that,  where  an  ordi- 
nance prevented  the  repair  of  a  building 
which  had  been  practically  destroyed  by 
fire,  the  loss  was  total,  although  the  cost  of 
restoring  the  building  to  its  original  condi- 
tion would  have  been  much  less  than  the 
amount  of  Insurance.  The  case  seems  to 
have  been  elaborately  argued,  and  the  rea- 
soning of  the  court  by  which  the  decision 
was  supported  seems  to  us  to  be  sound.  The 
same  principle  has  been  recognized  in  other 
Jurisdictions.  Monteleone  v.  Royal  Ins.  Co., 
47  La.  Ann.  1563,  18  South.  472,  66  L.  B.  A. 
784;  Hamburg  &  Bremen  Ins.  Oo.  v.  Gar- 
Ungton,  66  Tex.  103,  18  S.  W.  337,  69  Am. 
Bep.  613;  Larkln  v.  Olens  Falls  Ins.  Co.,  80 
Minn.  627,  83  N.  W.  409.  81  Am.  St.  Bep. 
286.  These  cases  support  the  general  prop- 
osition that,  where  the  law  prohibits  the  re- 
pair of  a  building  which  has  been  partially 
destroyed  by  fire,  in  the  absence  of  any  ex- 
press provision  In  the  policy  to  the  contrary 
the  loss  is  not  measured  by  the  sum  required 
to  restore  the  building  to  its  condition  before 
the  fire,  but  it  Is  total,  less  the  value  of 
the  remaining  materials  for  removal.  Since 
the  change  in  the  building  is  caused  solely 
by  the  flre,  the  difference  In  its  value  caused 
by  that  change  is  loss  or  damage  by  flre 
within  the  meaning  of  the  policy,  in  the  ab- 
sence of  anything  therein  to  the  contrary. 
The  principle  is  the  same  whether  its  ap- 
plication results  in  a  total  loss  or  in  an  in- 
crease of  a  partial  loss,  as  in  Pennsylvania 
Oo.  for  Insurance  v.  PhUadelphia  Contrib- 
utorship,  201  Pa.  497,  61  Ati.  351,  57  L.  B.  A. 
610.  It  follows  that  in  each  of  the  cases 
except  that  against  the  Pawtucket  Mutual 
Fire  Insurance  Company  judgment  is  to  be 
entered  for  the  plaintiffs  in  accordance  with 
the  terms  of  the  report 

The  policy  Issued  by  the  Pawtucket  Mu- 
tual Fire  Insurance  Company  is  materially 
different  from  the  other  policies.  It  provides 
that  in  case  of  loss  the  loss  or  damage  "shall 
in  no  event  exceed  what  it  would  cost  the 
insured  to  repair  or  replace  the  same  with 
material  of  like  kind  and  quality."  There 
is  also  a  provision  that  the  insurer  shall  not 
Jt>e  liable  "beyond  the  actual  value  destroyed 
by  flre  for  loss  occasioned  by  ordinance  or 
law  regulating  construction  or  repair  of  build- 
ings, or  by  interruption  of  business,  manu- 
facturing processes,  or  otherwise."  The  first 
is  a  specific  clause  expressly  declaring  that 


in  no  event  shall  the  sum  to  be  paid  In  cash 
exceed  the  cost  of  restoring  the  property  to 
its  original  condition.  The  second  clause 
specifically  names  the  building  laws.  We 
think  that  these  two  clauses  mutually 
strengthen  each  other,  and  that,  when  con- 
strued together,  they  modify  the  general  rule 
as  to  the  measure  of  the  loss  by  flre  in  such 
a  case  as  this,  and  that  the  fair  construction 
of  these  two  clauses  taken  together  is  that 
such  portion  of  the  damage  caused  by  the 
Change  in  the  condition  of  the  building  as 
arises  from  the  existence  of  the  building 
laws,  whether  regarded  as  a  condition  or  a 
cause,  is  not  to  be  considered  as  a  loss  or 
damage  by  flre,  but  is  to  be  exdoded  from 
consideration,  and  the  loss  is  to  be  estimated 
as  if  there  were  no  building  laws  affecting 
the  situation.  It  is  urged  by  the  plaintifte 
that,  this  policy  being  different  from  the 
standard  prescribed  by  our  statutes,  and 
the  difference  not  being  indicated  thereon  as 
required  by  law,  the  differences  are  null 
and  void,  and  the  policy  is  to  be  construed 
as  though  it  were  conformable  to  the  stand- 
ard; and  in  support  of  that  proposition  they 
have  cited  cases  like  Queen  Ins.  Oo.  v.  Les- 
lie, 47  Ohio  St.  409,  24  N.  B.  1072,  .9  L.  B.  A. 
46,  where  it  is  held  that,  where  a  statute 
provides  a  certain  rule  for  the  interpretation 
of  a  policy,  the  statute  must  be  regarded  as 
incorporated  in  the  policy  issued  when  the 
law  is  in  force,  and,  being  so  incori>orated, 
must  prevail  over  such  other  provisions  as 
are  inconsistent  with  it  But  such  cases  are 
not  applicable  here.  The  statute  in  force 
when  this  policy  was  Issued  did  not  provide 
bow  the  policy  should  be  Interpreted.  It 
provided,  it  is  true,  a  standard  form,  stated 
in  what  way  and  to  what  extent  the  form 
might  be  modifled,  declared  that  no  company 
should  Issue  a  different  policy,  and  that  if 
it  did,  it  should  be  subject  to  a  fine,  but  also 
declared  that  the  itollcy  should  be  binding 
upon  the  company.  St  1894,  pp.  708,  738, 
c.  622,  tS  60,  106.  It  does  not  provide  any 
rule  of  interpretation  of  a  policy  Issued  con- 
trary to  law,  nor  does  it  say  that  the  policy 
shall  be  void.  On  the  contrary,  it  fines  the 
company  for  issuing  the  iwllcy,  and  declares 
it  to  be  binding  upon  the  company.  Its  le- 
gal effect  is  not  changed.  The  illegal  pol- 
icy is  not  changed  by  law  so  as  to  conform 
to  the  legal  standard.  The  Insured  may  sue 
upon  it,  but  it  must  be  construed  as  it  reads. 
No  statute  la  incorporated  in  it  The  pen- 
alty suffered  by  the  company  is  a  fine,  and 
not  a  liability  to  be  held  on  a  contract  dif- 
ferent from  that  made  by  it 

It  follows,  therefore,  that  as  to  this  one 
policy  the  amount  recovered  cannot  exceed 
its  part  of  the  sum  equal  to  an  amount  need- 
ed to  restore  the  building  to  its  original  con- 
dition, and  in  this  case  judgment  should  be 
entered  for  the  defendant  As  to  the  other 
cases,  Judgment  should  be  entered  for  the 
plaintiff  in  accordance  with  the  report,  and 
it  is  so  ordered. 
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PBOPLB  T.  WADHAM8, 
(Court  of  Appeal*  of  New  York.    Oct  6,  1903.) 

PUBUC    OFFICER— REMOVAL— USB    OF    RAII.- 
ROAD  PASS. 

'  1.  Where  a  notary  public  accepts  a  free  pass 
from  a  sleeping  car  company,  and  uses  the 
•ame  on  the  cars  of  said  company,  he  is  sub- 
ject to  removal  for  violation  of  Const,  art.  13, 
I  6,  prohibiting  the  use  of  free  transportation 
by  a  public  official. 

Appeal  from  Supreme  Court,  General 
Term. 

Action  by  the  people  of  the  state  of  New 
lorlc  against  Frederick  B.  Wadhams  to  re- 
move him  from  his  ofiSce  as  notary  public  for 
having  accepted  and  used  a  free  pass  from 
the  Wagner  Palace  Gar  Company,  In  violation 
of  Const  art  13,  {  6.  From  a  Judgment  of 
the  Appellate  Term  affirming  the  Judgment 
ftor  plaintiff,  defendant  appeals.    Affirmed. 

Frederick  B.  Wadhams,  in  pro.  per.  John 
Cmmeen,  tot  the  People. 

PARKER,  0.  J.  We  held  In  People  t. 
Bathbone,  145  N.  T.  434,  40  N.  E.  395,  28  U 
R.  A.  384,  that  a  notary  public  Is  a  public 
officer  within  the  meaning  of  the  provision 
of  Const,  art  13,  |  5,  prohibiting  a  public 
officer  or  a  person  elected  or  appointed  to 
public  office  under  the  laws  of  this  state 
from  receiving  from  any  person  or  corpora- 
tion, or  making  use  of,  "any  free  pass,  free 
transportation,"  etc.;  and  necessarily,  there- 
fore, the  conclusion  was  reached  In  that  case 
that;  the  defendant  having  received  and 
made  use  of  a  free  pass  over  a  railroad,  the 
people  could  maintain  an  action  against  him 
to  have  his  office  adjudged  to  be  forfeited. 
The  difference  between  that  case  and  this  one 
to  that  the  pass  received  by  Rathbone  entl- 
fled  blm  to  ride  upon  the  lines  of  the  corpora- 
tion Issuing  the  pass,  while  In  this  case  the 
defendant  paid  bis  fare,  but  occupied  a  seat 
In  a  palace  car  belonging  to  another  corpora- 
tion, and  did  not  pay  for  It,  but  Instead  pre- 
■mted  to  the  conductor  a  pass  Issued  by  the 
Wagner  Palace  Car  Company  In  the  name  of 
defendant,  entitling  him,  without  charge,  to 
accommodations  In  the  palace  or  sleeping 
ears  of  that  company  running  over  any  rail- 
road in  New  York  state.  Accommodations 
of  this  kind  have  come  to  be  regarded  as  a 
necessity  by  a  considerable  portion  of  the 
traveling  public,  and.  rather  than  not  have 
the  benefit  of  snch  accommodations,  a  sub- 
stantial percentage  of  the  traveling  popula- 
tion pay  for  the  privilege  of  enjoying  them. 
We  hold— and  we  think  argument  is  not  need- 
ed In  support  of  the  proposition— that  a  pub- 
lic officer  who  accepts  the  privilege  of  riding 
in  a  pal»ce  or  sleeping  car  accorded  to  him  by 
a  pass  such  as  was  Issued  in  this  case  accepts 
a  free  pass  and  free  transportation,  within 
the  meaning  of  that  portion  of  section  5  of 
article   13  of  the   Constitution  which  reads 

T  1.  Sea  Notarial,  vol.  n.  Cent  Dig.  1  1:   Offlewi, 
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as  follows:  "No  public  officer,  or  person 
elected  or  appointed  to  a  public  office,  un- 
der the  laws  of  this  state,  shall  directly  or 
Indirectly  ask,  demand,  accept,  receive  or 
consent  to  receive,  for  bis  own  use  or  ben- 
efit, or  for  the  use  or  benefit  of  another  any 
free  pass,  free  transportation,  franking  privi- 
lege or  discrimination  In  passenger,  telegraph 
or  telephone  rates,  from  any  person  or  cor- 
poration, or  make  use  of  the  same  himself 
or  In  conjunction  with  another." 

It  follows  that  the  Judgment  ousting  de- 
fendant from  his  office  as  notary  public 
should  be  affirmed,  without  costs. 

GRAX,  O'BRIEN,  BARTLKTT,  HAIGHT. 
CULLEN,  and  WERNER.  JJ.,  concnr. 

Judgment  affirmed. 


an  N.  T.  xn 
BARRETT  CHEMICAL  CO.  ▼.  STERN. 
(Court  of  Appeals  of  New  York.    Oct  6.  1908.) 
TRADE-MARK— USE  OF  ENGLISH  WORD. 
1.  A  manufacturer  has  no  such  exclusive  pro- 
prietary right  to  the  use  of  a  common  English 
word  or  combination  of  such  words  as  entitles 
him  to  debar  all  others  from  use  of  the  same 
•8  a  trade-mark.  In  the  absence  of  fraud  or  in- 
tent to  deceive. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, FIret  Department 

Action  by  the  Barrett  Chemical  Company 
against  Julius  Stem.  From  a  Judgment  of 
Appellate  Division  (76  N.  Y.  Supp.  1009)  af- 
firming a  Judgment  for  plalntUC,  defendant 
appeals.    Reversed. 

Adolph  L.  Pincoffs  and  Arthur  Furber,  for 
appellant    Charles  B.  Meyer,  for  respondent 

O'BRIEN.  J.  The  plaintiff  Is  the  assignee 
of  what  Is  claimed  to  be  a  trade-mark  or 
business  label,  which  had  been  adopted  by 
another  company  some  time  before  the  as- 
signment, and  used  to  advertise  a  prepara- 
tion known  as  "Boachsanlt,"  for  destroying 
roaches  and  otber  Insects.  The  defendant 
manufactures  and  sells  an  article  to  be  used 
for  the  same  purpose  with  what  Is  alleged 
to  be  a  trade-mark  and  label  which  de- 
scribes the  article  as  "Roach  Salt"  The 
plaintiff  has  condensed  into  one  word  the 
description  of  the  article,  with  a  peculiar 
si>elllng  of  salt,  while  the  defendant  uses 
two  words  with  the  ordinary  and  correct 
spelling.  The  plaintiff  contends  that  the 
use  by  the  defendant  of  the  words  and  label 
amounts  to  a  trespass  or  Infringement  of  his 
trade-mark,  and  In  this  contention  he  has 
been  sustained  by  the  courts  below,  and  the 
defendant  has  been  enjoined  by  the  Judg- 
ment from  using  the  word  In  his  business. 
The  complaint  avers  the  use  by  the  defend- 
ant of  a  label  sought-to  be  enjoined  in  which 
the  most  prominent  feature  dlsplay&d  is  that 
of  a  large  roach  or  insect  with  the  words 
"Stern's  Insectago"   upon  the  body  of  the 
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insect)  with  other  words  descriptlTe  of  the 
article  and  what  It  does  In  the  way  of  de- 
stroying Insect  life.  The  most  prominent 
words  upon  the  label  are,  "Warranted  Chem- 
ical Roach  Salt,"  and  the  last  word  contains 
the  only  possible  similarity  between  the  two 
labels.  In  all  other  respects  they  are  entire- 
ly different.  The  defendant's  label  differs 
In  size,  color,  workmanship,  and  descriptlTe 
words  from  that  of  the  plaintiff,  and  any  one 
intending  to  purchase  the  plaintlfTa  goods 
could  not  be  misled  by  the  defendant's  label. 
It  Is  not  claimed  or  averred  in  the  complaint 
that  the  public  have  been  deceived  by  the 
use  of  the  word  by  the  defendant,  or  that 
there  was  any  such  intent  or  purpose  on  his 
part  to  deceive. 

The  question,  therefore,  is  whether  the 
plaintiff  nas  such  an  exclusive  proprietary 
right  to  the  use  of  a  common  English  word, 
or  a  combination  of  such  words,  as  to  enti- 
tle him  to  debar  all  others  from  the  use  of 
the  same  in  the  absence  of  fraud  or  intent 
to  deceive.  The  word  "roach"  can  be  used 
as  descriptive  of  the  common  Insect  whose 
life  is  sought  to  be  destroyed  by  the  use 
of  the  article,  and  so  the  word  "salt"  may 
be  used,  since  It  is  a  word  in  common  use 
to  describe  chemical  preparations  and  an 
article  for  the  preparation  of  food.  The  two 
words  may  be  united  and  used  as  one  word 
to  describe  a  salt  to  be  used  for  the  pur- 
pose of  destroying  roaches.  "Where  a  com- 
mon word  Is  adopted  or  placed  upon  a  com- 
mercial article  for  the  purpose  of  identify- 
ing its  class,  grade,  style,  or  quality,  or  for 
any  purpose  other  than  a  reference  to  or  in- 
dication of  its  ownership,  it  cannot  be  sus- 
tained as  a  valid  trade-mark.  Words  of  this 
character  correctly  describing  the  purpose  to 
which  the  article  is  to  be  put  cannot  be  ex- 
clusively used  as  trade-marks.  Columbia 
Mill  C5o.  V.  Alcorn,  150  U.  S.  460,  14  Sup.  Ct 
151,  37  li.  Ed.  1144;  Cooke  &  Cobb  Oo.  v. 
Miller,  160  N.  X.  475,  62  N.  E.  582.  The  of- 
fice of  a  trade-mark  is  to  point  out  dis- 
tinctlTely  the  origin  or  ownership  of  the  ar- 
ticle to  which  it  is  affixed,  and  no  sign  or 
form  of  words  can  be  appropriated  as  a 
valid  trade-mark,  which,  from  the  fact  con- 
veyed by  its  primary  meaning,  others  may 
employ  with  equal  truth,  and  with  equal 
right,  for  the  same  purpose.  Elgin  National 
Watch  Company  v.  Illinois  Watch  Case  Com- 
pany, 179  U.  S.  665,  21  Sup.  Ct  270,  45  L. 
Ed.  865.  The  sole  question  In  the  case  is 
whether  the  plaintiff  has  a  technical  trade- 
mark that  has  been  invaded  by  the  act  of 
the  defendant.  Both  parties  are  engaged  in 
the  same  business,  and  both  have  made  use 
of  a  common  word  to  describe  the  character, 
quality,  and  use  of  an  article  for  destroy- 
ing insect  life.  The  fact  that  the  plaintiff 
made  use  of  the  word  before  the  defendant 
did  not  give  him  the  exclusive  right  to  It, 
since  it  was  merely  descriptive  of  the  article. 
There  is  no  allegation  or  finding  that  any 
fraud  was  intended  or  committed,   or  that 


the  defendant,  by  the  use  of  the  word, 
palmed  off  his  goods  to  the  public  as  the 
goods  of  the  plaintiff.  The  case,  in  its  legal 
aspect,  is  practically  the  same  as  if  each 
party  had  labeled  his  goods  "Roach  Poison," 
instead  of  "Roach  Salt"  They  are  all  com- 
mon descriptive  words,  indicating  to  the 
purchaser  of  the  article  that  it  was  a  powder 
or  preparation  for  destroying  roaches  or  oth- 
er Insects;  and  when  the  two  labels  are  com- 
pared with  respect  to  size,  color,  character, 
and  advertising  caption,  descriptive  of  the 
thing  to  which  it  is  attached,  they  are  so 
dissimilar  that  it  is  scarcely  possible  that 
any  observer  possessing  reasonable  intelli- 
gence who  wanted  to  procure  the  plaintUTs 
goods  would  be  likely  to  be  deceived,  or  mis- 
take the  defendant's  article  for  that  of  the 
plaintiff. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event 

PARKER,  C.  J.,  and  BARTLETT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  MAR- 
TIN, J.,  absent 

Judgment  reversed,  etc. 


OW  N.  T.  1) 

HOWARD  IRONWORKS  v.  BUFFALO 
ELEVATING  CO. 

(Gonrt  of  Appeals  of  New  York.    Oct  6t  1903.) 

COUNTY    COURT— JURISDICTION— COtTNTBR- 
CLAIM. 

1.  Const,  art.  6,  i  14,  and  Oode  Civ.  Proc. 
S  340,  limit  the  jurisdiction  of  county  courts 
to  actions  in  which  the  complainant  demands 
judgment  for  a  sum  not  exceeding  $2,000. 
Code  Civ.  Proc.  S  340,  gives  county  courts  the 
same  jurisdiction,  after  jurisdiction  has  once 
been  acquired  in  and  over  an  action,  and  in 
the  course  of  the  proceedings  therein,  which 
the  Supreme  Court  possesses  in  a  like  case,  and 
it  may  render  any  judgment  or  grant  any  re- 
lief which  ttie  Supreme  Court  might  have  ren- 
dered or  granted  in  a  like  case.  Beld,  that 
where  the  demand  for  judgment  in  the  com- 
plaint does  not  exceed  $2,000  the  court  has  ju- 
risdiction of  the  case,  with  power  to  try  and 
render  any  judgment  upon  any  counterclaim, 
irrespective  of  the  amount  that  defendant  may 
plead  In  his  answer. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Fourth  Department 

Action  by  Howard  Ironwoiifs  against  the 
Buffalo  Elevating  Company.  From  a  Judg- 
ment of  the  Appellate  Division  (81  N.  T. 
Supp.  452)  entered  on  an  order  reversing  an 
interlocutory  Judgment  overruling  a  demur- 
rer to  a  counterclaim,  defendant  appeals. 
Reversed. 

Alfred  L.  Becker  and  Tracy  01  Becker,  for 
appellant  Loran  L.  Lewis,  Jr.,  and  William 
C.  Carroll,  for  respondent 

O'BRIEN,  J.  The  plaintiff's  complaint  was 
filed  In  the  county  court,  and  Judgment  was 
demanded  for  about  $900,  alleged  to  be  due 
from  the  defendant  for  work,  labor,  and  ma- 
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terials  performed  and  furnished  by  the  plain- 
tiff at  the  defendant's  request 

The  answer,  among  other  things,  states 
that  the  work,  labor,  and  materials  describ- 
ed In  the  complaint  were  furnished  and  per- 
formed uqder  a  contract  between  the  parties 
whereby  the  plaintiff  contracted  to  manu- 
facture and  install  at  defendant's  elevator, 
in  a  good,  workmanlike  manner,  certain  ma- 
chinery described,  and  the  plaintiff  warrant- 
ed the  work  and  materials  free  from  all  de- 
fects, and  agreed  that  the  machinery  so  con- 
tracted for  should  be  sufficient  and  suitable  to 
more,  control,  and  regulate  the  movements  of 
two  moTable  elevator  towers  for  which  the 
defendant  was  to  pay  over  $3,000;  that  the 
plaintiff  undertook  to  perform  this  contract, 
bat  the  work  and  materials  were  so  defective 
and  unsuitable  that  the  work  was  not  only 
wortlilesB,  but  by  reason  of  the  default  on 
the  part  of  the  plaintiff  to  perform  the  con- 
tract the  defendant  sustained  damages  in 
the  sum  of  $30,000,  and  this  sum  was,  upon 
these  facts,  interposed  as  a  counterclaim  in 
the  action.  The  plaintiff  demurred  to  the 
counterclaim  upon  the  ground  that  the  court 
bad  no  Jiuisdictlon  of  the  subject-matter 
thereof,  since  the  counterclaim  demanded  a 
judgment  against  the  plaintiff  for  more  than 
$2,000.  The  county  court  overruled  the  de- 
mnrrer,  and  gave  judgment  upon  the  issue 
of  law  in  favor  of  the  defendant.  The  Ap- 
pellate Division  has  reversed  this  judgment 
by  a  divided  court,  and  has  certified  to  this 
court  two  questions,  as  follows:  First  Is 
the  county  court  without  jurisdiction  over 
defendant's  counterclaim  herein  because  the 
amount  demanded  in  said  counterclaim  ex- 
ceeds $2,000?  Second.  If  the  jurisdiction  of 
the  county  court  over  counterclaims  is  lim- 
ited, as  to  amount,  to  counterclaims  wherein 
the  amount  demanded  does  not  exceed  $2,- 
000,  is  such  objection  to  defendant's  counter- 
claim herein  properly  taken  by  demurrer? 

The  substantial  question  presented  is 
whether  upon  the  face  of  the  pleadings  the 
county  court  has  jurisdiction  to  try  the  mat- 
ter involved  in  the  counterclaim  and  to  ren- 
der judgment  thereon.  The  facts  set  forth 
by  the  defendant  in  that  part  of  the  answer 
amount  to  an  allegation  that  the  plaintiff  did 
not  perform  the  contract  sued  upon,  and  that 
in  itself  is  matter  of  defense.  But  the  de- 
mnrrer  deals  with  the  answer  only  so  far  as 
it  is  a  counterclaim  and  demands  an  affirma- 
tive judgment,  and  hence  the  decision  be- 
low mnst  be  deemed  to  relate  only  to  that 
phase  of  the  answer. 

Tlie  provisions  of  the  present  Constitu- 
tion and  the  Code  prescribing  the  jurisdiction 
of  connty  courts  are  as  follows:  Article  6, 
8  14,  of  the  Constitution  enacts:  "The  ex- 
isting county  courts  are  continued.  •  *  • 
County  courts  shall  have  the  powers  and  ju- 
risdiction they  now  possess,  and  also  original 
jurisdiction  in  actions  for  the  recovery  of 
money  only,  where  the  defendants  reside  in 
tlie  county,  and  in  which  the  complaint  de- 


mands judgment  for  a  sum  not  exceeding 
two  thousand  dollars.  The  Legislature  may 
hereafter  enlarge  or  restrict  the  jurisdiction 
of  the  connty  courts,  provided,  however,  that 
their  jurisdiction  shall  not  be  so  extended 
as  to  authorize  an  action  therein  for  the 
recovery  of  money  only,  in  which  the  sum 
demanded  exceeds  two  thousand  dollars,  or 
in  which  any  person  not  a  resident  of  the 
county  is  a  defendant"  Code  Civ.  Proc.  t 
340,  follows  this  provision  of  the  Constitu- 
tion, and  limits  the  jurisdiction  in  cases  for 
the  recovery  of  money  only  by  the  demand 
of  judgment  in  the  complaint,  which  must 
be  a  sum  not  exceeding  $2,000. 

The  view  of  the  case  that  prevailed  in  the 
learned  court  below  would  produce  some  cu- 
rious results  in  practice.  In  this  case  it  is 
admitted  on  all  sides  that  the  court  had 
complete  jurisdiction  of  the  action.  The  ob- 
jection is  that  It  has  no  jurisdiction  of  the 
defense  by  way  of  counterclaim.  It  Is  said 
that  there  is  ample  power  to  hear,  deter- 
mine, and  award  judgment  on  the  plaintiff's 
claim,  but  no  power  to  try  or  give  judgment 
on  the  defendant's  counterclaim,  although  it 
arises  out  of  the  very  transaction  stated  in 
the  complaint,  and  the  only  reason  for  this 
contention  is  that  it  is  stated  hi  the  plead- 
ing at  too  large  a  sum.  The  large  claim 
stated  In  the  answer  may  fade  away  to  a 
very  small  one  after  the  proofs  at  the  trial 
are  all  In,  but  it  is  argued  that  this  makes 
no  difference,  since  the  court  is  without  jn- 
risdictlon  to  take  any  proofs  on  the  merits 
of  the  claim.  An  irresponsible  party  could 
Implead  his  neighbor  in  the  county  court  In 
an  action  wherein  he  demands  just  $2,000. 
The  defendant  sued  may  have  a  valid  coim- 
terclalm  which  he  regards  as  of  no  value 
except  for  defensive  purposes,  but  if  It 
amounts  to  more  than  $2,000  be  cannot  make 
use  of  it  as  a  counterclaim  to  defeat  the 
plaintiff's  claim.  If  he  has  no  other  defense 
he  must  submit  to  have  judgment  pass  against 
him.  If  he  attempts  to  set  it  up  to  the  ex- 
tent of  $2,000  he  must  release  the  balance, 
since  the  general  rule  is  that  a  party  can- 
not split  np  his'  claim  into  fragments  and 
have  a  separate  action  upon  each  fragment. 
So  that  a  defendant  who  has  been  brought 
into  the  county  court  by  the  act  of  the  plain- 
tiff in  selecting  his  forum  may  have  a  valid 
and  meritorious  defense,  but  his  bands  are 
80  tied  that  he  is  unable  to  avail  himself  of 
It  by  reason  of  the  very  magnitude  of  his 
claim.  It  is  quite  clear  that  a  party  may  In 
this  way  select  a  forum  for  the  litigation  in 
which  he  lias  a  strategic  advantage  over  bis 
adversary. 

The  mind  does  not  readily  accept  the  rea- 
soning and  arguments  that  lead  to  such  con- 
clusions. The  first  Impression  is  that  the  ar- 
gument must  be  faulty  at  some  vital  point, 
and  I  tliink  the  error  is  to  be  found  in  the 
attempt  to  enlarge  by  construction  and  anal- 
ogy the  express  restrictions  which  have  been 
placed  upon  the  jurisdiction  of  the  county 
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court  hj  the  Constitution  and  the  statute. 
The  restriction  as  to  the  amount  of  the 
claim  Is  based  wholly  on  the  demand  of  the 
complaint,  but  the  learned  court  below  has 
determined  the  question  of  jurisdiction  upon 
the  demand  in  the  answer.  The  point  of 
the  decision  is  that  not  only  Is  the  juris- 
diction limited  to  cases  where  the  complaint 
demands  Judgment  for  a  sum  of  money  not 
exceeding  $2,000,  but  to  cases  where  the 
counterclaim  contained  in  the  answer  does 
not  exceed  the  same  amount.  This  conclu- 
sion is  the  result  of  argument  and  analogy 
quite  outside  the  words  of  the  Constitution 
and  the  statute. 

Conceding  all  that  has  been  said  In  the 
learned  court  below  concerning  the  analogy 
between  the  cause  of  action  stated  in  the 
complaint  and  the  cause  of  action  stated  in 
the  answer  by  way  of  counterclaim,  the  fact 
still  remains  that  there  is  nothing  in  the  Con- 
stitution or  the  statute  that  forbids  a  de- 
fendant, when  sued  in  the  county  court,  from 
Interposing  any  defense  that  be  may  have  to 
the  cause  of  action  stated  in  the  complaint, 
and  If  It  be  a  counterclaim  exceeding  $2,000 
he  is  not  forbidden  to  plead  it,  even  though 
an  afiOrmatiye  judgment  in  his  favor  would 
result.  The  power  of  the  court  to  render 
the  proper  judgment  is  not  limited  by  the 
amount  of  the  counterclaim,  when  Jurisdic- 
tion of  the  action  is  once  obtained,  but  the 
amount  demanded  in  the  prayer  of  the  com- 
plaint is  the  sole  test  upon  that  question. 
In  this  case  when  the  complaint  was  served 
the  court  acquired  jurisdiction  of  the  action, 
and  consequently  of  any  defense  to  it  that 
grew  out  of  the  transaction  stated  in  the 
cause  of  action,  even  though  it  was  a  coun- 
terclaim stated  to  amount  to  more  than  $2,- 
000.  When  the  plaintiff  elected  to  bring 
his  action  in  the  county  court,  the  right  to 
try  and  render  Judgment  upon  any  counter- 
claim that  the  defendant  had  followed  the 
case  as  a  necessary  incident  of  the  jurisdic- 
tion, without  regard  to  its  amount.  The  ju- 
risdiction of  the  county  court  is  a  question 
that  generally  concerns  the  defendant,  and 
is  usually  raised  by  a  defendant  sought  to 
be  subjected  to  Its  jurisdiction.  In  this  case 
the  question  is  raised  by  the  plaintiff  -who 
selected  that  court  as  his  forum,  and  now 
contends  that  the  defendant  is  barred  by  rea- 
son of  the  limited  jurisdiction  from  inter- 
posing defenses  that  it  clearly  could  inter- 
pose had  the  plaintiff  selected  any  other 
court.  The  contention  ought  not  to  be  sus- 
tained unless  it  appears  to  rest  firmly  upon 
authority,  reason,  and  argument  so  clear  and 
satisfactory  as  to  be  conclusive,  and  it  seems 
to  me  that  It  does  not. 

It  cannot  be  doubted  that  the  Legislature 
has  power  under  the  Constitution  to  enact 
that  when  the  county  court  acquires  Juris- 
diction of  an  action  by  the  service  of  a  prop- 
er complaint  the  court  may  entertain  any 
defense  which  the  defendant,  sued  in  that 
court,  may  have,  even  though  it  be  a  counter- 


claim alleged  to  be  more  than  $2,000,  and 
that,  we  think,  is  the  effect,  substantially,  of 
section  348  of  the  Code  of  Civil  Procedure. 
That  section  points  out  with  great  clearness 
what  the  iwwer  of  the  court  Is,  after  juris- 
diction once  acquired:  "Where  ,a  county 
court  has  Jurisdiction  of  an  action  or  special 
proceeding,  it  possesses  the  same  jurisdiction, 
power  and  authority  in  and  over  the  same, 
and  in  the  course  of  the  proceedings  therein, 
which  the  Supreme  Court  possesses  In  a  like 
case;  and  it  may  render  any  judgment  or 
grant  either  party  any  relief  which  the  Su- 
preme Court  might  render  or  grant  In  a  like 
case.  •  •  •"  If  the  present'  action  had 
been  brought  In  the  Supreme  Court  no  ques- 
tion could  be  raised  with  respect  to  the  power 
to  try  and  render  Judgment  upon  the  counter- 
claim, and  the  plaintiff  having  impleaded  the 
defendant  in  the  county  court,  upon  a  com- 
plaint that  conferred  full  jurisdiction  upon 
that  court,  it  follows  that  it  had  power  to 
render  any  Judgment  in  favor  of  the  defend- 
ant or  grant  It  any  relief  that  the  Supreme 
Court  could  in  a  like  case. 

There  is  no  express  or  Implied  restriction 
upon  the  power  of  the  county  court  to  try 
issues  and  render  the  proper  Judgment  in  an 
action  where  it  has  once  acquired  jurisdic- 
tion. It  may  entertain  an  action  to  foreclose 
a  mortgage  where  the  real  property  mort- 
gaged is  situate  within  the  county,  and  in 
such  cases  it  may  render  Judgment  for  a  de- 
ficiency, whatever  the  amount  may  be.  Haw- 
ley  V.  Whalen,  64  Hun,  550,  10  N.  Y.  Supp. 
521.  That  of  course  is  one  of  the  Incidents 
that  necessarily  follows  the  power  to  render 
judgment  in  foreclosure  cases.  In  so  far  as 
it  is  sought  to  recover  a  deficiency  Judgment 
in  such  cases  upon  the  bond  the  action  is  one 
for  the  recovery  of  money  only,  and  the  de- 
fendant may  interpose,  by  way  of  counto'- 
daim,  any  common-law  cause  of  action  he 
may  have  against  the  plaintiff  that  would 
tend  to  defeat  or  diminish  the  claim  for  a 
deficiency  Judgment  Hunt  v.  Chapman,  61 
N.  Y.  555;  Bathgate  v.  Haskin,  69  N.  Y.  533. 
There  is  no  constitutional  or  statutory  pro- 
vision that  in  terms  authorizes  such  practice, 
but  it  is  a  necessary  conclusion  from  the  gen- 
eral power  of  the  court  to  entertain  fore- 
closure actions.  So  the  general  Jurisdiction 
to  entertain  common-law  actions  where  the 
demand  for  Judgment  in  the  complaint  does 
not  exceed  $2,000  carries  with  it  the  power 
to  try  and  render  Judgment  upon  any  coun- 
terclaim that  the  defendant  may  plead  in  his 
answer  to  the  cause  of  action  stated  in  the 
complaint.  If  there  can  be  any  reasonable 
doubt  with  respect  to  this  proposition,  baaed 
ux)on  grounds  of  reason  and  justice,  it  Is 
made  clear  by  the  section  of  the  Code  above 
cited.  That  section  Is  broad  enough  in '  its 
language  to  permit  a  defendant  in  the  county 
court  to  interpose  any  counterclaim  that  he 
may  have  to  the  plaintiff's  demand,  and  It 
is  safe  to  assert  as  a  reasonable  Inference 
that  it  was  intended  by  that  provision  to  en> 
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able  the  parties  to  settle  all  controTenies 
arising  from  the  transaction  stated  In  the 
complaint.  It  could  not  have  been  intended 
that  the  defendant  should  be  debarred  from 
Interposing  defenses  such  as  appeared  In  the 
answer  in  this  case.  -  These  views  sufficiently 
indicate  the  answer  to  the  questions  certi- 
fied. 

We  think  that  the  demurrer  to  the  coun- 
terclaim was  not  well  taken,  and  that  the 
judgment  of  the  Appellate  Dirision  should 
be  reversed,  with  cQsts,  and  that  of  the 
county  court  affirmed. 

PARKSR,  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  CULLEN,  and  WEBNBB,  JJ., 
concur. 

Judgment  reversed. 


aatm.  say 
CHICAGO  JUNCTION  RY.  CO.  T.  Mc- 

.GRATH  et  al.* 

(Supreme  Court  of  Illinois.     June  16,  1903.) 

BAIUIOADS— INJURIES  AT  CR03SINQS— FLTINO 
SWITCHES  —  NEQLIQBNCB  —  CONTRIBUTORT 
NBGUGBNCB-OUESTIONS  FOR  JURY— NEW 
TBIAI<— GROUNDS. 

1.  Where  the  evidence  tends  to  prove  the 
cause  of  action  laid  in  the  declaration,  it  is 
proper  to  submit  the  case  to  the  jury. 

2.  Three  detached  cars  of  defendant  railroad 
were  standing  on  a  switch  laid  on  a  public 
street,  the  locomotive  being  some  distance  away 
on  another  track.  Plaintiffs'  intestate,  in  order 
to  cross  the  street,  started  to  go  around  the 
cars,  and  was  knocked  down  and  fatallv  injured 
by  reason  of  two  loaded  cars^  which  had  been 
kicked  in  on  tills  switch  from  another  track, 
striking  the  opposite  end  of  the  cars  arouoa 
which  ne  was  passing,  with  sufficient  force  to 
drive  them  forward  20  to  25  feet.  There  was 
some  conflict  in  the  evidence  as  to  whether  the 
bell  on  the  locomotive  was  rung  at  the  time, 
but  it  appeared  that  the  locomotive  was  at  least 
100  yards  distant  on  another  track,  and  that 
there  was  no  brakeman  on  either  the  moving 
or  standing  cars.  Beld'  that,  even  though  the 
bell  was  ringing,  the  court  could  not  say,  as  a 
matter  of  law,  that  defendant  was  not  guilty 
of  negligence. 

3.  The  evidence  tended  to  show  that,  while 
deceased  was  within  hearing,  the  conductor  of 
the  switch  train  whose  engine  caused  the  injury 
held  a  conversation  with  the  foreman  of  the 
coalyards  in  which  deceased  was  employed, 
relative  to  placing  certain  cars  on  the  switches 
in  said  yards.  The  foreman  instructed  deceased 
to  feed  his  horses,  which  necessitated  crossing 
defendant's  trades.  Deceased  was  detained  at 
the  crosaifig  by  the  train  which  caused  the  acci- 
dent, and  there  was  evidence  that  he  was  then 
warned  by  defendant's  switchman  that  they 
were  about  to  do  some  switching  and  to  look 
out  for  himself.  He  was  injured  while  attempt- 
ing to  recross  the. track  on  his  return  from  the 
barn.  Held,  that  the  qnestioD  whether  he  was 
guilty  of  contributory  negligence  was  for  the 
jury. 

4.  After  the  Judge  and  counsel  had  withdrawn 
to  argue  a  motion,  one  of  plaintiffs'  witnesses 
addressed  some  remarks  to  the  jury  to  the  ef- 
fect that  he  hoped  they  would  do  the  square 
thing  by  the  widow  and  give  her  a  substantial 
verdict.  It  did  not  appear  that  be  had  any 
influence  with  the  jury.  It  did  not  appear  that 
plaintiffs  were  in  any  way  connected  with  or  to 
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blame  for  hia  improper  conduct.  Held,  that  the 
court  did  not  err  in  not  granting  a  new  trial 
on  this  ground. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Annie  McGrath  and  others 
against  the  Chicago  Junction  Railway  Com- 
pany. Judgment  for  plaintiffs,  and  defend- 
ant appeals.    Affirmed. 

This  la  an  appeal  from  a  Judgment  of  the 
Appellate  Court  for  the  Firat  District  (107  III 
App.  100)  affirming  a  Judgment  of  the  superliy 
court  of  Cook  county  In  favor  of  appellees,  and 
against  appellant,  for  $6,000. 

The  action  is  trespass  on  the  case.  The 
declaration  consists  of  eight  counts,  each'  of 
which  contains  the  general  allegation  that  on 
the  14th  day  of  November,  1898,  appellant  pos- 
sessed and  was  using  various  railway  tracks 
In  the  city  of  Chicago,  extending  along  and 
upon  Fortieth  street,  in  said  city,  and  various 
tracks  which  extended  from  Its  main  line 
through  the  yards  of  the  Weaver  Coal  Com- 
pany, and  that  appellant  was  operating,  by 
its  servants,  a  certain  locomotive  engine,  and 
was  switching  cars  along  and  upon  the  tracks 
In  said  coalyard.  In  addition  to  these  gen- 
eral allegations,  the  first  count  charged  that 
William  McGrath  was  In  the  employ  of  said 
Weaver  Coal  Company;  that  the  employes  of 
the  said  coal  company,  in  the  course  of  their 
employment,  frequently,  regularly,  and  habit- 
ually crossed  and  recrossed  the  switch  tracks 
In  said  coalyard,  and  that  this  fact  was 
known  to  appellant;  that  It  thereupon  be- 
came and  was  the  duty  of  appellant  to  use 
reasonable  care  In  the  operation  of  its  en- 
gine and  cars,  but  that  while  the  said  Mc- 
Grath, in  the  exercise  of  due  care,  was  right- 
fully crossing  one  of  said  tracks,  appellant 
wrongfully,  negligently,  and  recklessly  push- 
ed certain  cars  upon  the  track  over  which  be 
was  crossing,  whereby  he  was  run  over  and 
kUIed.  The  first  count  concludes,  as  do  all  the 
Other  counts,  with  an  enumeration  of  the  heirs 
of  William  McGrath,  and  a  recital  of  the  Issu- 
ing of  letters  of  administration  to  appellees. 
The  remaining  counts  allege  substantially  the 
same  facts,  charging  different  violatloiis  of 
duty.  The  second  count  alleges  that  appel- 
lant wrongfully,  negligently,  willfully,  wan- 
tonly, and  recklessly  pushed  the  said  car, 
etc.  The  third  count  charges  that  appellant 
wrongfully  and  negligently  failed  to  give 
any  warning  or  notice  of  the  movement  of 
said  cars.  The  fourth  count  alleges  the  duty 
of  appellant,  hi  switching  cars,  to  have  a 
brakeman  or  other  person  upon  or  near  the 
forward  end  of  the  forward  car  to  regulate 
the  speed  thereof  and  to  warn  persona  cross- 
ing said  tracks,  and  charges  negligent  and 
careless  violation  of  this  duty.  The  fifth 
count  charges  that  appellant  carelessly, 
wrongfully,  and  negligently  moved  the  said 
cars  at  a  high  and  excessive  and  dangerous 
rate  of  speed.  The  sixth  count  sets  forth  an 
ordinance  of  the  city  of  Chicago  requiring 
the  bell  of  each  locomotive,  while  running 
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within  said  city,  to  be  rung  continually  In 
certain  portions  ot  said  city,  and  alleges  that, 
while  operating  a  locomotive  In  a  portion  of 
the  city  Included  in  said  ordinance,  appel- 
lant negligently  violated  the  ^me.  The  sev- 
enth count  sets  up  an  ordinance  of  the  city 
of  Chicago  limiting  the  speed  of  freight  cars 
within  the  corporate  limits  of  the  said  city 
to  six  miles  per  hour,  and  charges  a  vio- 
lation of  said  ordinance.  The  eighth  count 
seta  forth  the  statute  of  the  state  of  Illinois 
requiring  each  railroad  corporation  to  station 
upon  the  rear  or  hindmost  car  of  each  train 
a  trusty  and  skillful  brakeman,  unless  the 
brakes  are  efficiently  operated  by  power  ap- 
plied from  the  locomotive,  and  charges  a  vio- 
lation of  said  statute.  To  this  declaration  ap- 
pellant flied  the  general  Issue. 

From  the  evidence  it  appears  that  the 
Weaver  Coal  Company  owned  a  coalyard  ex- 
tending along  the  south  line  of  Fortieth 
street,  from  Wentworth  avenue  on  the  east 
to  Hopkins  street  on  the  west— a  distance  of 
two  blocks— in  the  city  of  Chicago;  that  said 
yards  were  divided  by  Atlantic  street,  which 
runs  parallel  with  the  two  last-named  streets; 
that  appellant's  main  line  runs  on  Fortieth 
street,  and  in  addition  thereto  it  has  a  switch 
leading  oS  from  Its  main  line  into  said  coal 
company's  yard,  and  maintains  therein  sev- 
eral other  switches  used  for  the  purpose  of 
delivering  cars  and  freight  to  the  coal  com- 
pany. William  McGrath,  appellees'  intes- 
tate, was  a  teamster  In  the  employ  of  the 
coal  company.  A  short  time  prior  to  the  in- 
jury which  caused  his  death  he '  returned 
from  delivering  a  load  of  coal,  and  went  to 
his  foreman  for  further  Instructions.  The 
evidence  tends  to  show  that,  while  he  was 
present  and  within  hearing,  the  conductor  of 
the  switch  train  whose  engine  caused  the 
injury  held  a  conversation  with  said  foreman 
relative  to  placing  certain  cars  upon  the 
switches  within  said  yards.  The  foreman  at 
that  time  Instructed  McGrath  to  feed  his 
horses.  This  necessitated  crossing  the  tracks 
of  appellant  in  order  to  reach  the  bam  of 
the  coal  company,  its  custom  being  to  feed 
at  noon.  In  the  harness,  from  nosebags.  Mc- 
Grath started  for  the  barn  and  was  detained 
at  the  crossing  on  Atlantic  street  by  the 
train  which  caused  the  accident  There  is 
evidence  In  the  record  tending  to  show  that 
he  was  then  warned  by  a  switchman  of  ap- 
pellant that  they  were  about  to  do  some 
switching,  and  to  look  out  for  himself.  He 
went  to  the  barn,  got  three  nosebags  filled 
with  feed,  and  started  back  to  the  place 
where  he  had  left  his  team.  Atlantic  street 
was  again  blocked  by  three  detached  cars 
standing  on  one  of  the  switches,  the  locomo- 
tive being  some  distance  away  on  another 
track.  McGrath  turned  off  on  a  path,  passed 
along  the  side  of  the  north  car  the  distance 
It  projected  over  the  street,  turned  to  go 
around  It,  and  was  then  knocked  down  by 
reason  of  two  loaded  cars,  which  had  been 
kicked  in  on  this  switch  from  another  track, 


striking  the  opposite  end  of  the  cars  aroimd 
the  north  end  of  which  he  was  passing,  with 
sufficient  force  to  drive  them  forward  20  to 
25  feet  The  injuries  received  caused  bis 
death  shortly  thereafter. 

Winston,  Babcock,  Strawn  &  Shaw,  for  ap- 
pellant Francis  T.  Murphy  (Edward  C.  Hig- 
glns,  of  counsel),  for  appellees. 

HAND,  O.  J.  (after  stating  the  facts).  Ap- 
pellant insists  that  this  case  should  be  re- 
versed, because:  First  It  was  not  guilty  of 
negligence  which  In  any  manner  contributed 
to  the  injury  to  the  deceased;  second,  the 
deceased  was  guilty  of  contributory  negli- 
gence at  the  time  of  the  accident;  and,  third, 
appellant  did  not  receive  the  fair  trial  to 
which  it  was  entitled  under  the  law,  by 
reason  of  the  fact  that  one  McGlnnis,  a  wit- 
ness for  appellees,  attempted  wrongfully  to 
influence  the  jury  to  return  a  substantial 
verdict  in  their  behalf. 

At  the  close  of  the  plaintiffs'  evidence,  and 
again  at  the  close  of  all  the  evidence,  the 
appellant  made  a  motion  and  offered  an  in- 
struction peremptorily  taking  the  case  from 
the  jury,  which  motion  was  overruled  and 
instruction  refused  by  the  court  Except  for 
this  action,  its  first  a&d  second  assignments 
of  error  would  not  be  before  the  court  for 
consideration,  as  the  questions  of  negligence 
and  contributory  negligence  are,  as  a  gen- 
eral rule,  questions  of  fact  for  the  jury.  The 
refusal  to  take  the  case  from  the  jury,  how- 
ever, requires  an  examination  of  the  evi- 
dence by  this  court  not  for  the  purpose  of 
determining  in  whose  favor  It  preponderates, 
but  In  order  to  ascertain  whether  the  evi- 
dence can  be  said  to  tend  to  prove  the  cause 
of  action  laid  in  the  declaration.  If  it  does, 
the  court  properly  submitted  the  case  to  the 
jury. 

From  a  careful  examination  of  this  record 
we  are  of  the  opinion  that  the  court  properly 
refused  to  take  the  case  from  the  jury.  It 
cannot  be  said  that  ordinarily  prudent  men, 
under  the  circumstances  disclosed  by  the 
evidence  in  this  case,  would  not  be  apt  to 
difTer  in  their  views  as  to  the  negligence  of 
appellant  in  "kicking"  two  heavily  loaded 
cars,  with  the  force  these  cars  appear  to 
have  been  driven,  against  other  cars  so 
standing  as  to  barely  cover  the  width  of  a 
public  street  commonly  traveled.  This  man- 
ner of  switching  has  been  condemned  as 
dangerous  by  this  court  (Illinois  Central  Rail- 
road Co.  V.  Baches,  55  III.  379),  and  Mr. 
Thompson,  In  his  work  on  Negligence  (vol- 
ume 2  [2d  Ed.]  i  1995),  says:  "The  courts  have 
held  with  practical  unanimity,  and  often 
with  great  emphasis,  that  the  practice  called 
making  the  'running'  or  'flying  switch,'  which 
consists  of  'kicking'  or  'shunting'  cars  for- 
ward, in  breaking  or  making  up  trains,  by 
moving  them  forward  at  a  rapid  speed  de- 
tached from  the  engine  or  from  a  portion 
of  the  train,  and  then,  by  checking  or  In- 
creasing the  speed  of  the  engine  or  of  such 
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portion  of  the  train,  allo'sving  them  to  fly 
forward  oyer  public  crossings  without  the 
usual  warning  signals  by  beli  or  whistle,  or 
any  means  of  giving  such  signals,  and  with- 
out any  other  signals  than  may  be  afforded 
by  a  bmkeman  standing  on  such  'running* 
or  "flying  cars,'  constitutes  negligence." 
There  was  some  conflict  in  the  evidence  as 
to  whether  the  bell  upon  the  locomotive  was 
rung  at  the  time  of  this  accident,  but  as 
the  evidence  shows  that  the  locomotive  was 
at  least  100  yards  distant  upon  another 
track,  and  that  there  was  no  brakeman  upon 
either  the  moving  or  standing  cars,  even 
though  the  bell  was  ringing  we  cannot,  as  a 
matter  of  law,  say  that  appellant,  in  put- 
ting In  motion  said  cars,  allowing  them  to 
get  beyond  Its  control,  and  by  reason  thereof 
canaing  an  accident  resulting  In  death,  was 
not  guilty  of  negligence.  Nor  can  we  say 
McGrath  was  guilty  of  negligence  contribut- 
ing to  the  accident  In  Chicago  &  North- 
western Hallway  Oo.  v.  Hansen,  166  111.  623, 
46  N.  E.  1071,  It  was  said  (page  628,  166  111., 
and  page  1072,  46  N.  E.):  "It  seems  to  us 
impossible  that  there  should  be  a  rule  of 
law  as  to  what  particular  thing  a  person 
is  bound  to  do  for  his  protection  In  the  di- 
versity of  cases  that  constantly  arise,  and 
the  question  what  a  reasonably  prudent  per- 
son would  do  for  his  own  safety  under  like 
circumstances  must  be  left  to  the  jury  as 
one  of  fact"  And  In  Lake  Shore  &  Michi- 
gan Southern  Hallway  Oo.  v.  Johnsen,  135 
lU.  641,  26  N.  B.  510,  on  page  647,  135  111., 
and  page  510,  26  N.  E.,  it  is  said:  "Unless 
the  negligence  of  the  plaindS  Is  proven  by 
such  conclusive  evidence  that  there  can  be 
no  difference  of  opinion  as  to  its  existence 
upon  a  mere  statement  of  the  facts,  the  jury 
must  pass  upon  it  We  have  repeatedly  held 
that  it  is  a  question  of  fact  to  be  determined 
by  the  jnry  from  the  evidence,  and  not  a 
question  of  law,  whether  an  Injured  party 
has  exercised  ordinary  care  for  his  safety 
abd  to  avoid  Injury."  And  in  Chicago  & 
Alton  Railroad  Co.  v.  Pearson,  184  111.  386, 
56  N.  E.  633,  on  page  391,  184  Hi.,  and  page 
635,  56  N.  E.,  that  "it  is  not  a  rule  of  law 
that  the  omission  of  the  duty  to  look  and 
listen  will  bar  a  recovery,  where  there  are 
facts  excusing  the  performance  of  that  duty 
(BUlott  on  Railroads,  §  1166);  and  it  is  the 
settled  rule  of  this  court  that  It  cannot  be 
said,  as  a  matter  of  law,  that  a  person  is 
in  fanit  In  falling  to  look  and  listen,  if  mis- 
led without  his  fault  or  where  the  surround- 
ings may  excuse  such  failure.  Pennsylvania 
Co.  V.  Frana,  112  111.  398;  Chicago  &  North- 
western Railway  Co.  v.  Dunleavy,  129  III. 
132  [22  N.  E.  15];  Terre  Haute  &  Indlanapriis 
Railroad  Co.  t.  Voelker,  129  111.  540  [22  N.  B. 
20];  Chicago  &  Northwestern  Hallway  Co.  v. 
Hansen,  166  HI.  623  [46  N.  E.  1071].  The 
jury  were  to  determine,  as  a  question  of  fact. 
In  view  of  all  the  surronndlngs,  whether  the 


deceased  was  guilty  of  negligence  in  failing  to 
look  and  listen  for  the  other  train.  Whether 
these  circumstances  relieved  him  from  the 
duty  of  looking  and  listening  required  the 
submission  of  the  case  to  the  jury." 

As  to  the  third  objection,  it  appears  that 
a  witness  of  appellee,  one  McGlnnis,  as  he 
was  leaving  the  courtroom,  the  judge  and 
counsel  having  withdrawn  to  chambers  for 
the  purpose  of  arguing  the  motion  to  take 
the  case  from  the  jury,  stepped  in  front  of 
the  jury  and  addressed  some  remarks  to 
them  to  the  effect  that  he  hoped  they  would 
do  the  square  thing  by  the  widow  and  give 
her  a  substantial  verdict  Court  was  in  ses- 
sion, and  there  was  a  bailiff  In  the  courtroom 
in  charge  of  the  Jury.  Appellant  had  a  spe- 
cial officer  present,  whose  business  it  was 
to  prepare  Its  cases  for  trial,  and  who  saw 
all  that  took  place,  although  he  swears  he 
heard  nothing  that  was  said.  This  special 
officer  made  no  complaint  to  counsel  or  court, 
and  seems  to  have  made  no  effort  to  ascer- 
tain what  was  said  to  the  jury  by  McGlnnis 
until  a  verdict  was  returned  against  his  em- 
ployer, when,  although  It  was  argued  he,  not 
being  a  lawyer,  did  not  realize  the  effect  of 
what  was  done  In  the  courtroom.  It  appears 
that  be  at  once  Investigated  the  matter,  and, 
on  ascertaining  the  facts,  they  were  present- 
ed to  the  court  and  urged  as  a  ground  upon 
which  a  new  trial  should  be  granted.  Had 
the  action  of  McGlnnis  been  presented  to 
the  court  upon  resuming  the  trial  of  the  case, 
an  instruction  could  have  been  given  which 
would  have  effaced  the  effect  if  any,  of  this 
witness'  interference.  It  does  not  appear 
that  he  had  any  Influence  with  the  jury,  al- 
though It  does  appear  that  some  of  them 
were  much  amused  at  what  he  had  to  say, 
while  others  resented  bis  Interference.  He 
had  been  a  source  of  much  amusement  to 
the  court  and  juty  during  the  trial,  and  from 
reading  his  testimony  it  Is  perfectly  appar- 
ent, and  the  jury  could  not  but  have  been 
fully  aware,  that  his  sympathies  were  en- 
tirely with  the  widow  before  he  gave  expres- 
sion to  them,  and  it  seems  to  us  that  bis 
conduct  could  not  but  have  lessened  the  ef- 
fect of  his  testimony  and  impaired  his  credit 
as  a  witness.  It  does  not  appear  that  appel- 
lees were  in  any  way  connected  with  or  to 
blame  for  this  Improper  conduct  of  the  wit- 
ness, and  from  the  affidavit  of  McGlnnis,  pro- 
duced by  appellant  at  the  time  of  making  the 
motion  for  a  new  trial.  It  appears  that  he 
did  not  know  that  he  was  doing  anything 
improper  in  addressing  the  jury.  In  our 
opinion  it  does  not  appear  from  this  record 
that  the  trial  court  erred  in  not  granting 
a  new  trial  upon  this  ground. 

No  other  error  having  been  assigned  or 
argued,  we  are  of  the  opinion  the  judgment 
of  the  Appellate  Court  affirming  that  of  the 
superior  court  should  be  affirmed.  Judgment 
affirmed. 
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HILLER.* 

(Sapreme  Court  of  Ulinois.    Jane  10,  1903.) 

•fORTS-^OINTUABILITY-KLECTRIClTT-TELB- 
PHONE  WIRES— PERSONAL  INJURIES— NBO- 
UOENCE—EVIDBNCS—INSTRUCTIONS-HARU- 
liBSS  ERROR. 

1.  Where  the  wire*  of  an  electric  light  com- 
pany charged  with  a  powerful  current  crossed 
aboTO  the  wires  of  a  telephone  company,  not  of 
themselves  dangerous,  but  left  uninsulated,  and 
the  poles  and  supports  of  the  electric  light  wires 
were  neglected,  there  was  a  joint  liability  (or 
personal  injuries  received  from  a  telephone  wire 
charged  by  contact  with  a  sagging  electric  light 
wire,  and  they  might  be  joined  in  suit  therefor. 

2.  There  was  evidence  tending  to  riiow  that 
the  telephone  company  would  probably  know 
when  its  wires  were  burned  out  or  its  system 
interfered  with,  and  after  the  wire  was  burned 
out  in  the  nighttime,  and  was  Iianging  in  a 
dangerous  condition  in  a  public  street,  noth- 
ing was  done  to  repair  the  damage  or  remove 
the  danger  at  8:30  o'clock  the  next  morulng, 
when  the  accident  occurred.  Helcl,  that  the 
comt  could  not  say,  as  matter  of  law,  that 
proper  inspection  and  diligence  on  the  part  of 
the  telephone  company  did  not  require  it  to  dis- 
cover the  dangerous  condition  and  remove  the 
danger  to  those  using  the  street  before  that 
time. 

3.  In  an  action  against  a  telephone  company 
and  an  electric  light  companjy  for  personal  In- 
juries, an  instruction  that,  if  the  injury  was 
caused  by  or  through  the  negligence  of  the  de- 
fendants or  either  of  them,  then  plaintiff  was 
entiled  to  recover,  was  not  harmful  error, 
though  it  did  not  limit  recovery  to  the  defend- 
ant proved  guilty,  the  court  having  instructed 
that  the  telephone  company  should  be  found  not 
guilty  if  its  negligence  did  not  cause  the  acci- 
dent, and  also  having  given  the  jury  forms  for 
a  Terdict  in  case  they  should  find  only  one  de- 
fendant guilty,  and  there  being  no  doubt  that 
the  electric  light  company  was  negligent. 

4.  An  instruction  that  the  question  of  negli- 
gence of  the  defendants  and  of  care  on  the  part 
of  plaintiff  were  questions  of  fact  for  the  jury, 
further  explaining  that  it  was  their  duty  and 
province  to  determine  those  questions  of  fact 
under  the  law  and  evidence  in  the  case,  was  not 
erroneous. 

Appeal  from  Appellate  Ooort,  Second  Dis- 
trict 

Action  by  Charles  Hlller,  by  bis  next  friend, 
against  the  Economy  Light  &  Power  Company 
and  another.  From  a  judgment  of  the  Appel- 
late Court  (106  111.  App.  306)  affirming  a  judg- 
ment for  plalntUT,  defendants  appeal.    Affirmed. 

Garnsey  ft  Knox,  tor  appellants.  J.  W. 
D'Arcy,  for  appellea 

0ARTWRI6HT,  J.  Appellee,  a  minor,  ro- 
ing  by  his  next  friend,  recovered  a  Judgment 
against  appellants,  the  Economy  Light  & 
Power  Company,  a  corporation  maintaining 
poles  and  wires  in  tbe  streets  of  the  city  of 
JoUet  and  furnishing  electric  light  and  power, 
and  the  Chicago  Telephone  Company,  a  cor- 
poration also  maintaining  poles  and  wires  in 
said  streets  and  furnishing  telephone  serr- 
Ice,  the  recovery  being  for  injuries  received 
by  appellee  from  contact  with  a  broken  tele- 
phone wire  banging  across  an  electric  light 
wire.     Tbe  Appellate  Court  for  tbe  Second 

'Rehearing  denied  October  7,  1903. 
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District  affirmed  the  Judgment,  and  appel- 
lants prosecuted  separate  appeals  from  the 
Judgment  of  tbe  Appellate  Court. 

At  tbe  close  of  tbe  evidence  each  defendant 
asked  tbe  court  to  give  a  peremptory  instruc- 
tion to  tbe  Jury  to  find  it  not  guilty.  Tbe 
court  refused  to  give  tbe  instructions.  It  Is 
contended  that  both  instructions  ought  to 
bave  been  given,  because  tbe  Injury  to  tbe 
plaintiff  was  not  tbe  result  of  the  Joint  neg- 
ligence of  the  two  defendants.  Tbe  rule  is 
that  all  persons  who  Join  In  the  commission 
of  a  wrong  are  Jointly  and  severally  liable, 
and  tbe  injured  party  may  sue  all  or  any 
of  them.  Tbe  Joint  liability  in  such  a  case 
Is  not  of  tbe  same  nature  as  a  Joint  liability 
for  tbe  breach  pf  a  contract,  but,  where  two 
or  more  are  sued,  tbe  wrong  complained  of 
must  be  Joint  In  its  character.  One  is  never 
liable  for  the  wrong  of  another,  and  If  their 
acts  are  entirely  distinct  and  separate  there 
cannot  be  Joint  liability.  Yeazel  v.  Alexan- 
der, 58  111.  254;  Chicago  &  Northwestern 
Railway  Co.  ▼.  Scates,  00  111  586;  Chicago 
City  Railway  Co.  v.  Rood,  163  111.  477,  45  N. 
B.  238,  54  Am.  St  Rep.  478.  There  are  some 
wrongs,  like  slander,  which  cannot  be  joint 
but  tbe  great  majority  of  torts  may  be  com- 
mitted Jointly,  and  where  difCerent  persons 
owe  tbe  same  duty,  and  their  acts  naturally 
tend  to  tbe  same  breach  of  that  duty,  tbe 
wrong  may  be  regarded  as  Joint  and  both 
be  held  liable.  We  are  of  the  opinion  that 
the  injury  in  tills  case  was  the  result  of  tbe 
Joint  negligence  of  the  two  defendants.  At 
tbe  comer  of  Hickory  and  Division  streets, 
in  the  city  of  Joliet  the  wires  of  tbe  defend- 
ant the  EiConomy  Light  &  Power  Company 
cross  alxive  tbe  wires  of  defendant  the  Ctil- 
cago  Telephone  Company.  The  electric  cur- 
rent carried  by  the  telephone  wire  would  not 
be  dangerous,  under  ordinary  conditions,  if 
it  was  not  in  contact  with  any  other  wire; 
but  If  tbe  electric  light  wire  should  come  in 
contact  with  tbe  telephone  wire,  tbe  result 
would  be  to  Impart  to  It  a  current  of  elec- 
tricity which  would  be  dangerous.  While 
neither  one  bad  any  direct  control  or  man- 
agement of  the  wires  of  the  other  company, 
it  was  the  duty  of  each  to  use  proper  care 
to  protect  tbe  public  against  tbe  danger  of 
accident  from  its  own  wires.  Both  com- 
panies were  using  electricity,  and  tbe  current 
of  tbe  Economy  Light  &  Power  Company 
was  so  powerful  as  to  be  dangerous  to  hu- 
man life.  In  case  of  tbe  use  of  a  highly  dan- 
gerous agent  Uke  electricity,  tbe  party  using 
it  mu^t  exercise  such  a  degree  of  care  as  Is 
commensurate  with  the  danger,  to  prevent 
Injury  to  tbe  public.  Alton  Railway  &  Il- 
luminating Co.  V.  Foulds,  190  111.  367,  60  N. 
E.  537.  The  wires  of  the  telephone  company 
were  so  related  to  tbe  electric  light  wires 
that  contact  between  them  would  produce 
dangerous  results.  At  tbe  place  where  the 
wires  crossed  at  Hickory  and  Division  streeta 
the  insulation  of  the  electric  light  wires  was 
bad,  and  in  many  places  was  entirely  oO,  or 
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ragged,  and  hanging  from  the  wire.  The 
telephone  wires  beneath  were  not  protected 
In  any  way  from  receiving  the  deadly  cur- 
rent If  the  wires  came  in  contact  The  pole 
\tn  which  the  electric  light  wires  were  sus- 
pended was  unfit,  and  not  braced  as  it  ought 
to  have  been.  There  bad  been  a  guy  wire  to 
keep  it  erect,  which  was  gone,  and  on  the 
morning  of  the  accident  the  pole  was  lean- 
ing oyer  at  an  angle  of  45  degrees,  letting 
the  electric  light  wire  down  to  within  two  or 
three  inches  of  the  telephone  wire.  There 
iiad  been  a  heavy  rain  storm  during  the 
night,  and  the  electric  light  wires  had  evi- 
dently sagged  and  come  In  contact  with  the 
telephone  wires,  with  the  result  that  the  tele- 
phone wire  was  burned  off  at  some  distance 
from  the  point  of  contact,  and  fell  across 
the  electric  light  wires  to  the  ground.  The 
telephone  wires  passed  through  the  branches 
of  shade  trees,  and  were  not  Insulated,  so 
that  the  wire  was  liable  to  burn  out  if  it 
touched  the  trees  carrying  the  current  from 
the  electric  light  wires  in  wet  weather.  It 
Is  uncertain  bow  long  the  ^le  bad  been  lean- ' 
Ing,  but  it  had  been  unfit  before  the  accident, 
and  no  safeguard  of  any  kind  bad  been  pro- 
vided at  that  place,  or  where  the  telephone 
wires  passed  through  the  trees,  or  where 
they  were  above  the  electric  light  wires  at 
the  place  where  the  telephone  wires  burned 
off.  The  evidence  showed  the  common  duty 
owing  by  both  of  the  defendants  to  the  pub- 
lic, resulting  from  the  situation  and  proximity 
of  the  wires,  and  the  use  of  the  dangerous 
agent  by  the  Bcouomy  Light  &  Power  Com- 
pany. The  evidence  tended  to  show  a  con- 
current neglect  of  the  common  duty  which 
rested  upon  both  the  defendants,  and  the 
negligence  was  Joint  In  its  character. 

The  telephone  company  also  insists  that 
the  peremptory  Instruction  asked  by  it  should 
have  been  given  on  account  of  the  want  of 
negligence  on  its  part.  Counsel  for  that  com- 
pany say  that  it  could  not  repair  the  wires 
of  the  Economy  Light  &  Power  Company 
nor  straighten  the  leaning  pole  without  be- 
coming a  trespasser;  that  It  could  not  enjoin 
that  company  from  maintaining  Its  poles  and 
wires  in  a  dangerous  condition,  or  compel 
it  to  make  them  safe,  and  that  all  the  tele- 
phone company  could  do  to  obviate  danger 
would  be  to  remove  its  wires  from  the  street 
when  It  found  they  were  in  danger  of  con- 
tact with  the  electric  light  wires.  They  so 
construe  the  decision  In  Chicago  Telephone 
Co.  V.  Northwestern  Telephone  Co.,  199  111. 
324,  65  N.  EL  329.  We  find  nothing  In  that 
decision  Justifying  the  conclusion  that  the 
telephone  company  would  have  to  remove 
from  the  street,  and  would  have  no  protection 
from  the  negligence  of  the  Economy  Light  & 
Power  Company  or  the  improper  construc- 
tion and  maintenance  of  its  wires,  under  such 
circumstances  as  are  shown  by  the  evidence. 
It  was  held  In  that  case  that  a  company  op- 
erating a  telephone  system  was  entitled  to 
be  free  from  unreasonable  or  unnecessary  In- 


terference such  as  woiild  prevent  the  prac- 
tical operation  of  Its  .telephone  system.  It 
might  require  more  care  on  the  part  of  the 
telephone  company  If  there  were  electric 
light  wires  in  the  street  which  were  liable  to 
come  in  contact  with  its  wires  and  cause  in- 
Jury,  and  the  duty  of  Increased  care  and  cau- 
tion would  not  furnish  a  good  reason  for  en- 
joining the  putting  up  of  electric  light  wires; 
but  we  have  not  decided  that  there  could  be 
no  protection  to  the  property  of  the  telephone 
company  against  negligence  or  improper  con- 
struction or  maintenance  of  poles  or  wires 
by  another  company.  There  was  evidence 
tending  to  show  that  tne  telephone  company 
would  probably  know  when  its  wires  were 
burned  out  or  its  system  Interfered  with,  and 
after  the  wire  was  burned  out  In  the  night- 
time, and  was  hanging  in  the  dangerous  con- 
dition in  the  public  street,  nothing  was  done 
to  repair  the  damage  or  remove  the  danger 
at  8:30  o'clock  the  next  morning,  when  the 
accident  occurred.  The  court  could  not  say, 
as  a  matter  of  law,  that  proper  Inspection 
and  diligence  on  the  part  of  the  telephone 
company  did  not  require  It  to  discover  the 
dangerous  condition  and  remove  the  danger 
to  those  using  the  street  before  that  time. 
The  question  whether  the  company  ought  to 
have  discovered  the  condition  and  made  re- 
pairs In  time  to  prevent-  the  accident  was 
finally  settled  by  the  Judgment  of  the  Appel- 
late Court.  There  was  no  error  in  refusing 
to  give  the  peremptory  instructions  asked. 

The  court,  at  the  request  of  the  plaintiff, 
gave  to  the  Jury  the  following  Instruction: 
"If  the  Jury  believe,  from  the  evidence,  that 
the  plaintiff  has  proved  the  allegations  con- 
tained in  one  or  more  counts  of  his  declara- 
tion by  a  preponderance  of  the  evidence,  and 
if  the  Jury  believe,  from  the  evidence,  that 
the  plaintiff  was  injured  as  alleged,  and  if 
you  believe,  from  the  evidence,  that  the  plain- 
tiff, at  the  time  of  such  injury,  was  In  the 
exercise  of  reasonable  care  for  his  safety, 
and  if  you  further  believe,  from  the  evidence, 
that  such  injury,  if  proved,  was  caused  by 
or  through  the  negligence  of  the  defendants 
or  either  of  them,  as  alleged  in  either  count 
of  the  declaration,  then  the  plaintiff  is  enti- 
tled to  recover  such  damages  as  you  believe, 
from  the  evidence,  will  compensate  him  for 
the  injury  sustained."  This  Instruction  was 
correct  In  saying  that  If  plaintiff  proved  the 
allegations  of  either  count  of  his  declaration, 
and  was  injured  by  the  negligence  of  the  de- 
fendants or  either  of  them,  he  would  be  en- 
titled to  recover  his  damages,  but  it  was 
faulty  in  not  limiting  the  recovery  to  the  de- 
fendant proved  guilty.  It  did  not  directly 
authorize  a  recovery  against  both  for  the  neg- 
ligence of  one,  and,  so  far  as  the  Chicago 
Telephone  Company,  is  concerned,  the  court 
gave  two  Instructions  to  the  effect  that  unless 
It  appeared  from  the  evidence  that  said  com- 
pany was  guilty  of  the  n^llgence  charged 
in  the  declaration,  or  If  it  appeared  that  the 
accident  occurred  by  reason  of  the  act  or  neg- 
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lect  of  some  other  party  or  company,  they 
Bhould  find  it  not  guilty.  The  court  also  gave 
to  the  jury  certain  forms  for  their  verdict 
in  case  they  should  find  one  of  the  defend- 
ants guilty  and  the  other  not  guilty,  so  that 
'we  think  the  Jury  could  not  have  been  misled, 
and  that  the  other  Instructions,  read  with 
the  defective  one  as  one  charge,  supplement- 
ed it  and  supplied  the  defect  as  to  the  Chi- 
cago Telephone  Company.  So  far  as  the 
Economy  Light  &  Power  Company  Is  con- 
cerned, there  could  have  been  no  other  con- 
clusion from  the  evidence  than  that  which 
was  reached  by  the  Jury,  and  we  cannot  re- 
gard the  Instruction  as  harmful  to  that  com- 
pany in  view  of  the  evidence.  The  pole  was 
not  supported,  and  was  In  a  condition  wholly 
unfit  for  sustaining  the  electric  light  wires 
before  and  at  the  time  of  the  injury.  The 
Insulation  of  the  wires  was  very  bad,  and 
was  hanging  in  rags  at  that  place  and  other 
places  in  the  immediate  vicinity,  as  well  as 
over  the  city  generally.  That  the  Elconomy 
Light  &  Power  Company  was  guilty  of  neg- 
ligence causing  the  Injury  Is  beyond  question. 

An  Instruction  that  the  questions  of  neg- 
ligence on  the  part  of  the  defendants  and 
care  on  the  part  of  the  plaintiff  were  ques- 
tions of  fact  for  the  jury  is  objected  to.  The 
instruction  further  explained  to  the  Jury  that 
it  was  their  duty  and  province  to  determine 
those  questions  of  fact  under  the  law  and  evi- 
dence in  the  case,  and  there  was  no  error  in 
giving  that  instruction. 

The  judgment  of  the  Appellate  Court  la  af- 
firmed.   Judgment  afilrmed. 


(203  III.  4>2) 
CHICAGO  &  E.  I.  R.  CO.  v.  HEBREY.* 

(Supreme  Court  of  Illinois.     June  16,  1903.) 

SERVANT— INJURIES— ASSUMPTION    OP    RISK- 
BURDEN     OF     PROOF— INSTRUC- 
TIONS—APPEAL. 

1.  Where  nb  cross-error  is  assigned  by  plain- 
tiff (appellee)  on  the  action  of  the  court  id  in- 
structing that  there  could  be  no  recovery  on 
certain  counts  in  the  petition,  the  instruction 
must  be  regarded  as  correct. 

2.  In  an  action  by  an  employe  for  personal 
injuries,  the  burden  of  proving  that  there  was 
not  an  assumption  of  risk  is  on  the  plaintiff. 

3.  In  an  action  for  the  death  of  a  railroad 
fireman  by  the  parting  of  tender  and  engine, 
the  evidence  examined,  and  held  that  the  court 
did  not  err  in  refusing  to  instruct  for  defend- 
ant, but  the  question  of  intestate's  knowledge 
and  assumption  of  risk  was  for  the  jury. 

4.  In  an  action  for  the  death  of  a  railway 
fireman  by  the  parting  of  tender  and  engine,  an 
instruction  that  "if  the  deceased  knew,  or  by 
the  exercise  of  ordinary  care  might  have 
known,  that  the  chains  were  uncoupled,  he 
would  be  charged  with  assuming  the  risk  or 
dangers  arising  therefrom,  if  an  ordinarily  pru- 
dent person,  acting  with  ordinary  care  and  pru- 
dence for  his  own  safety,  would  not  have  con- 
tinued in  the  same  work;  but  if  an  ordinarily 
careful  and  prudent  servant,  acting  with  or- 
dinary care  and  prudence  for  his  own  safety, 
would,  under  similar  conditions,  have  continued 
the  work,  the  deceased  did  not  necessarily  as- 

*Rebearlng  denied  October  6,  190S. 
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snme  the  risk"— was  erroneous,  as  eliminating 
assumption  of  risk  from  knowledge  of  danger, 
and  introducing  the  test  of  contributory  negli- 
gence. 

Appeal  from  Appellate  Oonrt,  First  Dis- 
trict 

Action  by  C.  J.  Heerey,  as  administrator, 
against  the  Chicago  &  Eastern  Illinois  Rail- 
road Company.  From  a  judgment  of  the 
Appellate  Court  (105  111.  App.  647)  affirming 
a  Judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Pam,  Calhoun  &  Glennon  (W.  H.  Lyford, 
of  counsel),  for  appellant.  James  0.  Mc- 
Shane,  for  appellee. 

CARTWRIGHT,  J.  Joseph  Heerey,  a  fire- 
man on  one  of  appellant's  engines,  was  kill- 
ed on  the  evening  of  October  21,  1808,  near 
Kensington,  111.,  by  the  parting  of  the  engine 
and  tender  as  he  was  standing  with  one  foot 
on  each,  shoveling  coal  into  the  fire.  He  fell 
between  the  engine  and  tender,  and  was  run 
over  by  the  latter  and  kUled.  Appellee,  as 
administiator  of  his  estate,  brought  this  suit 
in  the  superior  court  of  Cook  county  to  re- 
cover damages  for  his  death,  and  obtained  a 
Judgment,  which  was  affirmed  by  the  Branch 
Appellate  Oovrt  for  the  First  District. 

At  the  conclusion  of  the  evidence' the  de- 
fendant asked  the  court  to  direct  a  verdict 
tn  its  favor.  The  court  refused  to  do  so,  and 
the  refusal  is  assigned  as  error. 

The  engine  was  used  to  haul  a  regular 
train  and  to  do  switching  work  between  Oak- 
dale  and  Thornton,  and  was  taken  to'  defend- 
ant's roundhouse  in  Chicago  once  a  week. 
On  the  Saturday  night  before  the  accident  it 
was  taken  to  the  roundhouse  as  usual,  and 
'was  taken  out  on  Monday  morning.  It  was 
provided  with  safety  chains,  one  on  each 
side  of  the  drawbar,  to  prevent  the  engine 
and  tender  from  pulling  ap^rt  in  case  the 
drawbar  or  coupling  pin  should  break.  The 
engine  and  tender  were  coupled  together 
with  the  drawbar  and  coupling  pin,  and  the 
safety  chains  were  permanently  attached  to 
the  tender,  to  be  hooked  to  the  engine.  If 
the  coupling  was  all  right,  the  chains  would 
be  slack,  but  were  provided  to  draw  the  ten- 
der in  case  the  coupling  or  drawbar  should 
break.  When  the  engine  went  out  from  the 
roundhouse  on  Monday  morning  the  safety 
chains  were  unfastened  and  hanging  from 
the  tender,  and  the  roundhouse  foreman  and 
engineer  tried  to  couple  them,  but  found 
them  a  trifie  too  short.  Afterward,  during 
the  week,  the  engineer  made  various  at- 
tempts to  couple  the  chains,  but  was  unable 
to  do  so.  It  was  in  use  in  tliat  condition  un- 
til the  accident,  on  Thursday  evening;  and 
on  the  morning  of  that  day  the  deceased, 
who  had  been  in  the  defendant's  employ  as 
an  extra  fireman  for  about  three  months,  was 
sent  out  to  fire  the  engine.  On  the  return 
trip,  hauling  a  train,  the  deceased  was  stand- 
ing with  one  foot  on  the  engine  and  the  oth- 
er upon  the  tender,  when  the  coupling  pin 
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broke,  and,  the  safety  chains  being  un- 
coupled, the  engine  and  tender  parted,  and 
the  accident  resulted. 

The  amended  declaration  contained  six 
counts,  but  the  court  instructed  the  jury  that 
plaintiff  could  not  recover,  upon  the  evi- 
dence, under  either  the  second,  fourth,  fifth, 
or  sixth  count  The  Issues  imder  the  first 
and  third  counts  were  submitted  to  the  jury. 
The  counts  withdrawn  from  the  Jury  char- 
ged the  defendant  with  negligence  respect- 
ing the  drawbar  or  coupling  pin,  causing  the 
pin  to  break.  There  was  no  verdict  upon 
those  counts,  and  the  questions  arising  upon 
the  record  relate  only  to  the  first  and  third 
counts,  upon  wliich  the  verdict  and  judgment 
were  wholly  based.  They  charged  that  the 
safety  chains  provided  to  hold  the  engine 
and  tender  together  in  case  the  coupling  ap- 
paratus should  give  way  were  unfastened 
and  disconnected;  that  defendant  was  negli- 
gent in  that  respect,  and  as  a  result  the  en- 
gine and  tender  parted,  causing  the  accident 
There  is  no  cross-error  assigned  on  the  ac- 
tion of  the  court  In  instructing  the  jury  that 
plalntlfF  could  not  recover  under  the  second, 
fourth,  fifth,  or  sixth  count  of  the  amended 
declaration,  and  the  instruction  must  be  re- 
garded as  correct  and  not  subject  to  review. 
The  question  is  whether  the  court  ought  to 
have  given  the  i>eremptory  instruction  as  to 
the  first  and  third  counts. 

The  ground  for  insisting  that  the  court 
ought  to  have  directed  a  verdict  for  the  de- 
fendant is  that  the  evidence  proved,  as  a 
matter  of  law,  that  the  deceased  assumed  the 
risk  of  the  chains  being  disconnected.  It  is 
contended  that  the  burden  of  proof  was  upon 
the  plalntlfl  to  show  that  deceased  was  ig- 
norant of  the  fact  that  the  chains  were  un- 
coupled, and  that  he  failed  to  prove  such  fact, 
but  on  th6  contrary,  the  evidence  showed 
that  deceased  was  well  aware  of  their  condi- 
tion, and  entered  upon  and  continued  in  the 
employment  without  objection.  It  Is  the 
settled  law  that  the  servant,  when  he  engages 
in  the  employment  does  so  in  view  of  the 
risks  Incident  to  it;  that  he  will  be  presumed 
to  have  contracted  with  reference  to  such 
risks  and  assumed  the  same;  and  that,  it  he 
receives  an  injury  resulting  from  the  Inci- 
dental risks  and'bazards  ordinarily  connected 
with  the  employment,  he  cannot  bold  the 
master  responsible.  Cooley  on  Torts,  521; 
20  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  109. 
The  rule  also  applies  in  any  case  where  the 
servant  during  the  course  of  his  employment 
becomes  aware  of  a  defect,  but  voluntarily 
continues  in  the  employment  without  objec- 
tion. Following  the  universal  rule,  tills  court 
has  stated  the  principle  In  numerous  cases, 
among  which  are  the  following:  In  Camp 
Point  Mfg.  Co.  V.  Ballon,  71  111.  417,  It  was 
said:  "The  doctrine  upon  this  subject  ap- 
pears to  be  that  an  employ^  cannot  recover 
for  an  injury  suffered  in  the  course  of  the 
business  about  which  he  is  employed,  from 
defective  machinery  used  therein,  after  he 


liad  knowledge  of  the  defect  and  continued 
Ills  work."  Again,  it  was  said  in  Simmons  v. 
Chicago  &  Tomah  Railroad  Co.,  110  HI.  340: 
"If  a  servant  knowing  the  hazards  of  bis  em- 
ployment as  the  business  is  conducted,  is 
injured  while  engaged  therein,  he  cannot 
maintain  an  action  against  the  master  for  the 
injury  merely  on  the  ground  that  there  was 
a  safer  mode  in  which  the  business  might 
have  been  conducted,  the  adoption  of  which 
would  have  prevented  the  injury."  In  Chi» 
cago  &  Eastern  Illinois  Railroad  Co.  y.  Oeary, 
110  111.  383,  the  court  said:  "The  rule  is  as 
contended  by  counsel  for  appellant  namely, 
when  an  employ6,  after  having  the  opportu- 
nity to  become  acquainted  with  the  risks  of 
his  situation,  accepts  them,  he  cannot  com- 
plain if  he  is  subsequently  injured  by  such 
exposure.  One  may,  if  he  chooses,  contract 
to  take  the  risks  of  a  known  danger.  Pre- 
sumptively, he  charges  in  such  cases  in  pro- 
portion to  the  risk,  or,  rather,  for  the  risk." 
In  Herdman-Harrison  Milling  Co.  v.  Spebr, 
145  111.  329,  83  N.  E.  944,  it  was  said:  "That 
as  between  employer  and  employe,  the  latter 
assumes  all  the  usual  known  dang^s  incident 
to  the  employment  and  that  he  also  takes 
upon  himself  the  hazard  of  the  use  of  defect- 
ive tools  and  machinery,  if,  after  his  employ- 
ment he  knows  of  the  defect,  but  voluntarily 
continues  in  the  employment  without  objec- 
tlou,  are  familiar  rules  of  law,  often  recog- 
nized by  the  decisions  of  this  and  other 
courts."  In  Chicago  Drop  Forge  &  Foundry 
Co.  v.  Van  Dam,  149  111.  337,  36  N.  B.  1Q24, 
the  cotvt  said:  "As  a  general  rule,  the  serv- 
ant will  be  regarded  as  voluntarily  incurring 
the  risk  resulting  from  the  use  of  defective 
macliinery,  if  its  defects  are  as  well  known 
to  him  as  to  the  master."  In  East  St  Louis 
Ice  &  Cold  Storage  Co.  v.  Crow,  165  111.  74, 
39  N.  E.  589,  it  was  said:  "If  the  Injury  was 
the  result  of  obvious  defects  in  the  barge 
where  he  was  working,  or  from  causes 
known  to  him,  or  which  be  might  have  known 
in  the  exercise  of  due  care,  he  cannot  recov- 
er." In  Pittsburg  Bridge  Co.  v.  Walker,  170 
III.  650,  48  N.  E.  915,  it  was  said:  "An  em- 
ploy6  assumes  the  risks  of  known  dangers, 
and  such  as  are  so  obvious  that  knowledge 
of  their  existence  is  fairly  to  be  presumed." 
In  Swift  &  Co.  V.  O'Neill,  187  111.  337,  58  N. 
B.  416,  it  was  again  said:  "It  is  well  under- 
stood that,  as  between  employer  and  em- 
ploys, the  latter  assumes  all  the  usual  known 
dangers  Incident  to  the  employment  and  that 
he  also  takes  upon  himself  the  hazard  of  the 
use  of  defective  tools  and  machinery,  if,  after 
the  employment  he  knows  of  the  defect,  but 
voluntarily  continues  In  the  employment, 
without  objection." 

It  is  also  the  rule  that  an  employ^  of  suf- 
ficient age  and  experience  is  chargeable  with 
knowledge  of  the  ordinary  conditions  under 
which  the  business  is  conducted,  and  its 
ordinary  risks  and  hazards,  and  will,  be  pre- 
sumed to  have  notice  of  and  to  have  as- 
sumed all  such  risks  and  hazards  which  to 
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a  person  of  his  experience  and  understanding 
are,  or  ought  to  be,  patent  and  obrions.  If 
a  defect  Is  so  plain  and  obvious  to  the  senses 
that  In  the  exercise  of  ordinary  care  the 
employ^  would  discover  It,  and  he  continues 
in  the  employment  without  complaint,  and 
without  any  assurance  by  the  master  that 
the  defect  will  be  repaired  or  the  dang«  re- 
moved, he  assumes  the  risk  arising  from  it 
Indianapolis,  Bloomlngton  &  Western  Rail- 
road Oo.  V.  Flanigan,  77  III.  365;  Swift  & 
Co.  V.  RutkowBki,  167  111.  156,  47  N.  B.  362; 
Lake  Brie  &  Western  Railroad  Co.  v.  Wil- 
son, 189  111.  88,  59  N.  B.  573;  Armour  T. 
Brazeau,  191  ni.  117,  60  N.  Bb  904;  Browne 
V.  Slegel,  Cooper  ft  Co.,  191  111.  226,  60  N. 
B.  815.  The  employs,  however,  has  no  duty 
of  Inspection  to  examine  for  and  discover 
latent  defects  and  dangers  which  arise  dur- 
ing the  course  of  his  employment,  rendering 
It  more  than  ordinarily  hazardous.  He  is 
charged  with  notice  of  such  defects  In  ap- 
pliances as  the  exercise  of  ordinary  care 
would  make  manifest  to  him;  but  he  does 
not  assume  the  risk  of  defects  of  which  he 
has  no  kjy>wledge,  and  which  be  cannot  dis- 
cover by  the  use  of  ordinary  care,  and  of 
which  the  master  has,  or  ought  to  have, 
knowledge.  He  has  a  right  to  assume  that 
the  master  has  discharged  bis  duty  In  using 
reasonable  care  to  furnish  him  with  reason- 
ably safe  machinery  and  appliances,  but  he 
cannot  assume  such  fact  against  his  own 
knowledge  of  dangerous  or  defective  machin- 
ery. The  rule  Is  also  subject  to  the  limita- 
tion that  the  employ^  must  understand  not 
only  the  existence  of  a  defect,  but  must  be 
chargeable  vrlth  knowledge  that  the  defect 
exposes  him  to  danger.  Consolidated  Coal 
Oo.  V.  Haenni,  146  111.  614,  35  N.  E.  162; 
Union  Show  Case  Co.  v.  Bllndauer,  175  ni. 
825,  51  N.  B.  709.  But  where  the  danger 
arising  from  the  defect  would  be  obvious 
to  a  person  of  ordinary  intelligence,  the  law 
will  charge  him  with  knowledge  of  the  dan- 
ger. 

The  question  on  whom  rests  the  burden  of 
proof  as  to  the  knowledge  of  deceased  con- 
cerning the  uncoupled  condition  of  the  safety 
chains  is  the  subject  of  argument  by  coun- 
sel. On  the  one  hand,  It  is  urged  that  the 
burden  of  proof  was  on  the  plalntlS  to  show 
that  the  deceased  did  not  know  that  the 
chains  were  uncoupled,  and  that  the  defend- 
ant had  knowledge  of  the  defect;  and,  on  the 
other  hand,  it  is  contended  that  the  burden 
was  on  the  defendant  to  prove  the  opposite. 
There  is  some  conflict  of  authority  concern- 
ing the  burden  of  proof  in  such  cases.  But 
it  is  said  in  1  Thompson  on  Negligence  (sec- 
tion 368)  that  in  those  jurisdictions  where 
the  burden  rests  on  the  plaintiff  to  prove  his 
own  freedom,  or  the  freedom  of  the  person 
killed  or  Injured,  from  contributory  negli- 
gence, the  rule,  by  analogy,  is  that  the  bur- 
den will  rest  upon  the  employe  of  proving 
that  he  did  not  assume  the  risk  of  the  em- 
ployment, and  the  want  of  knowledge  of  the 


danger  must  be  averred  and  proved.  In  ac- 
tions for  personal  Injuries  it  has  always 
been  held  in  this  state  that  the  plaintiff 
must  allege  and  prove  that  be  was  free  from 
contributory  negligence  causing  the  injury, 
and  the  same  rule  has  been  adhered  to  re- 
specting the  assumption  of  risk.  In  Ooldle 
V.  Werner,  151  lU.  551,  38.  N.  E.  95,  it  was 
held  that  the  burden  of  proof  was  upon  the 
servant  to  establish  the  three  propositions 
that  the  appliance  was  defective;  that  the 
master  had  notice  thereof,  or  knowledge,  or 
ought  to  have  had;  and  that  the  servant  did 
not  know  of  the  defect,  and  had  not  equal 
means  of  knowing  with  the  master.  The 
third  proposition,  of  course,  relates  only  to 
patent  defects,  and  does  not  embrace  the 
duty  of  inspection  to  discover  latent  dangers 
and  defects.  The  rule  has  been  followed  In 
Karr  Supply  Co.  v.  Kroenig,  167  III.  560,  47 
N.  E.  1051;  Chicago  &  Alton  Railroad  Go.  v. 
Scanlan,  170  111.  106,  48  N.  B.  826;  Hlnes 
Lumber  Co.  v.  Ligas,  172  111.  816,  60  N.  E. 
225,  64  Am.  St.  Rep.  38;  Howe  v.  Medaris. 
183  111.  288,  55  N.  E.  724;  and  other  cases. 
In  3  Elliott  on  Railroads  (section  1311)  the 
author  says  that  he  thinks  the  rule  adopted 
by  this  court  Is  the  correct  one,  since  the 
employs  takes  the  risk  of  defects  of  which 
he  has  notice,  and,  in  order  to  constitute  a 
cause  of  action,  It  is  necessary  to  show  that 
the  defect  is  one  for  which  the  employer  is 
responsible,  while  for  defects  known  to  the 
employs  he  is  not  responsible.  It  is  true 
that,  where  the  fact  is  not  susceptible  of  di- 
rect proof,  it  may  be  inferred  from  the  cir- 
cumstances, and  the  plaintiff  may  be  aided 
by  the  presumption  that  a  person  does  not 
voluntarily  incur  danger  or  the  risk  of  death. 
But  that  does  not  affect  the  question  where 
the  burden  of  proof  rests.  In  a  case  where 
a  person  Is  killed,  and  there  are  no  eye- 
witnesses to  the  accident,  there  is  no  dispute 
tliat  the  burden  of  proof  rests  on  the  plain- 
tiff to  show  due  care  on  the  part  of  the  de- 
ceased; but  if  there  are  no  eyewitnesses, 
and  no  direct  proof,  he  is  entitled  to  the 
benefit  of  the  presumption.  Knowledge  or 
want  of  knowledge  of  a  defect  may  be  infer- 
red from  proof  of  the  circumstances.  In  this 
case  the  engineer  gave  testimony  tending  to 
prove  that  deceased  knew  the  safety  chains 
were  not  coupled,  and  that  he  assisted  the 
witness  in  attempting  to  couple  them,  but 
there  was  evidence  tending  to  show  that  the 
engineer  made  contradictory  statements  out 
of  court  respecting  the  knowledge  of  the  de- 
ceased on  that  question.  The  space  between 
the  engine  and  tender  was  covered  by  a 
sheet-Iron  apron,  and  the  duties  of  the  de- 
ceased were  performed  in  the  gangway.  He 
was  not  charged  with  the  duty  of  Inspecting 
the  engine  to  discover  whether  there  were 
any  defects  not  obvious,  and,  under  all  the 
evidence,  the  court  could  not  say,  as  a  matter 
of  law,  that  the  deceased  knew,  or  by  the 
exercise  of  ordinary  care  ought  to  have 
known,  that  the  chains  were  disconnected. 
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and  that  a  person  of  ordinary  prudence  would 
bave  understood  that  running  the  engine 
without  coupling  them  rendered  the  employ- 
ment dangerous.  Those  were  questions  prop- 
er  to  be  submitted  to  the  Jury  in  the  first 
Instance,  subject  to  the  Judgment  of  the  trial 
court  and  Appellate  Ck)urt  us  to  wlietber  their 
verdict  was  against  the  weight  of  the  evi- 
dence. We  thlnlt  there  was  no  error. in  re- 
fnslng  to  give  the  instruction  directing  a 
verdict 

The  defendant  was  «ititled,  howevor,  to 
have  the  question  whether  the  rislk  was  as- 
sumed by  the  plaintiff,  either  as  an  Incident 
to  his  employment  generally,  or  as  arising 
from  a  defect  of  which  he  had  knowledge, 
submitted  to  the  Jury  upon  correct  instruc- 
tions as  to  the  law.  The  only  Instruction 
given  to  the  jury  on  the  question  of  the  as- 
sumption of  risk  was  the  second  given  at 
the  request  of  plaintiff,  as  follows:  "The 
court  instructs  the  Jury  that  if  you  believe 
from  the  evidence  that  the  safety  chains  on 
the  engine  In  question  were  uncoupled  before 
and  at  the  time  of  the  Injury,  and  that  as  a 
result  thereof  the  engine  was  not  ordinarily 
safe  for  the  deceased  to  work  upon,  and  that 
its  said  condition  was  unusual,  and  was  the 
direct  result  of  the  defendant's  negligence. 
If  any,  as  charged  in  the  first  and  third 
counts,  or  either  of  them,  in  the  declaration, 
then  yon  are  Instructed  that  the  deceased 
did  not  assume  the  risk  or  dangers,  if  any, 
•rising  from  the  chains  betog  uncoupled,  un- 
less you  believe  from  the  evidence  that  he 
knew,  or  by  the  exercise  of  ordinary  care 
might  have  known,  that  said  chains  were  un- 
coupled, in  time  to  have  avoided  the  injury 
which  resulted  in  his  death.  But  you  are 
further  instructed  that  If  you  believe  from 
the  evidence  that  he  did  know,  or  by  the 
exercise  of  ordinary  care  might  have  known, 
tliat  the  chains  were  uncoupled,  then  the  rule 
of  law  as  to  the  effect  of  such  knowledge 
or  means  of  knowledge  upon  bis  part  is  that 
if,  under  all  facta  and  circumstances  shown 
In  evidence,  an  ordinarily  careful  or  prudent 
servant,  acting  with  ordinary  care  and  pru- 
dence for  bis  own  safety,  would  not,  under 
similar  conditions,  have  continued  the  same 
work  that  tlie  deceased  was  performing  un- 
der the  same  risk  or  dangers,  then  the  de- 
ceased must  be  charged  with  assximlng  said 
risk  or  dangers.  If  any;  but,  upon  the  other 
hand.  If,  imder  all  the  facts  and  circum- 
stances shown  in  evidence,  an  ordinarily 
careful  and  prudent  servant,  acting  with  or- 
dinary care  and  prudence  for  his  own  safety, 
would,  under  similar  conditions,  have  con- 
tinued the  same  work  under  the  same  risk 
or  dangers,  then  the  deceased  did  not  neces- 
sarily assume  said  risk  or  dangers,  if  any. 
Whether  he  did  or  did  not  assume  said  risk 
or  dangers,  If  any,  is  a  question  for  the  Jury 
to  determine  under  all  the  evidence  and  the 
rule  of  law  above  stated."  The  first  part 
of  the  Instruction  was  correct.  As  a  mat- 
ter of  law,  the  employ^  does  not  assume  risks 


arising  from  the  negligence  of  the  master, 
imless  he  is  chargeable  with  knowledge  of 
the  fact  of  such  negligence,  and  of  the  de- 
fect or  risk.  The  second  part  of  the  Instruc- 
tion advised  the  Jury  that  if  the  deceased 
knew,  or  by  the  exercise  of  ordinary  care 
might  have  luiown,  that  the  chains  were  un- 
coupled, he  would  be  charged  with  assuming 
the  risk  or  dangers  arising  therefrom,  if  an 
ordinarily  careful  and  prudent  person,  act- 
ing with  ordinary  care  and  prudence  for  hif< 
own  safety,  would  not  have  continued  in  the 
same  work;  but  If  an  ordinarily  careful  and 
prudent  servant,  acting  with  ordinary .  care 
and  prudence  for  his  own  safety,  would,  un- 
der similar  conditions,  have  continued  the 
work,  the  deceased  did  not  necessarily  as- 
rume  the  risk.  It  made  the  test  of  plaintiff's 
right  to  recover  the  negligence  or  want  of 
negligence  of  the  deceased,  and  told  the  Jury 
that  whether  he  did  or  did  not  assume  the 
risk  was  to  be  determined  under  that  rule 
of  law.  It  t<>ok  from  the  Jury  all  questions 
of  the  assumption  of  risk  on  account  of  the 
knowledge  of  the  danger,  and  continuing  in 
the  service  without  objection.  Contributory 
negligence  and  assumption  of  risk  are  eu- 
tirely  different  things,  in  the  law.  Although 
the  two  questions  may  both  arise  under  the 
facts  of  a  case,  yet  they  are  wholly  separate 
and  distinct.  Every  person  suing  for  a  per- 
sonal Injury  must  show  that  he  was  In  the 
exercise  of  ordinary  care  and  caution  for  his 
own  safety,  so  that  the  question  of  con- 
tributory negligence  may  be  involved  in  every 
case;  but  an  employ 6  may  liave  assumed  a 
risk  by  virtue  of  his  employment,, or  by  con- 
tinuing In  such  employment  with  knowledge 
of  the  defect  and  danger,  and  if  he  is  injured 
thereby,  although  in  the  exercise  of  the  high- 
est degree  of  care  and  caution,  and  without 
any  negligence,  yet  he  cannot  recover.  Miner 
V.  Connecticut  River  Railroad  Co.,  153  Mass. 
398,  26  N.  B.  994;  Mundle  v.  HUI  Mfg.  Co., 
86  Me.  400,  30  Atl.  16;  Louisville  &  Nashville 
Railroad  Co.  v.  Orr,  84  Ind,  BO;  Bodle  v. 
Charleston  &  W.  C.  Railway  Co.,  61  S.  C  468, 
39  S.  E.  715;  Cunningham  v.  Bath  Ironworks, 
92  Me.  501,  43  Atl.  106;  Carbine's  Adm'r  v. 
Bennington  &  Rutland  Railway  Co.,  61  Vt. 
348,  17  Atl.  491;  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Co.  v.  Davis,  54  Ark. 
389,  15  S.  W.  895,  26  Am.  St.  Rep.  48;  Texas 
&  Pacific  Railway  Co.  v.  Bryant,  8  Tex.  Civ. 
App.  134,  27  S.  W.  826;  Bagley's  Master's 
Liability  for  Injuries  to  Servants,  197:  Bai- 
ley's Personal  Injuries,  |  938.  Some  occupa- 
tions are  attended  with  great  danger,  and 
the  use  of  certain  instrumentalities  is  so 
dangerous  that  no  degree  of  care  will  pro- 
tect the  employe  in  all  cases;  but  If  he  vol- 
untarily undertakes  to  do  work  ordinarily 
attended  with  perils,  although  he  uses  all 
the  care  he  is  capable  of,  he  assumes  the 
risk.  He  is  defeated,  not  because  of  his  neg- 
ligence In  such  a  case,  but  because  by  his 
contract,  or  by  continuing  In  the  service  with- 
out objection,  he  has  assumed  the  risk  of 
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injury.  8  Elliott  on  Railroads,  supra;  Swift 
&  Oo.  T.  Rutl^owBki,  supra.  In  Herdman- 
Harrlsou  MiUlng  Oo.  y.  Spelir,  supra,  it  was 
Iield  tliat  if  the  plaintiff  had  been  an  adult 
he  would  have  assumed  the  rlstc  of  the  em- 
ployment, and  the  court  said:  'The  require- 
ment in  the  instruction  that  be  must  have 
used  reasonable  care  and  prudence,  'consid- 
ering his  age  and  experience,'  has  no  refer- 
ence to  the  risk  or  hazards  of  his  employ- 
ment." 

There  are  many  limitations  of  the  doctrine 
of  assumed  risk,  such  as  the  duty  of  the 
master  to  disclose  to  the  employ^  latent  de- 
fects and  dangers,  and  to  instruct  a  servant 
that  is  ignorant,  inexperienced,  or  Incapable, 
from  want  of  maturity  or  otherwise,  to  un- 
derstand and  appreciate  the  nature  and  ex- 
tent of  dangers  to  which  be  is  exposed.  So, 
also,  a  risk  from  a  defect  is  not  assumed 
by  the  servant  where  he  calls  the  attention 
of  the  master  to  It,  and  is  asi^ured  that  it 
will  be  repaired,  and  he  may  remain  in  the 
service  for  a  reasonable  time  under  'that 
assurance.  There  are  other  cases  where,  by 
the  order  of  the  master,  or  one  standing  in 
that  relation,  the  servant  is  directed  to  en- 
counter a  danger,  and,  his  duty  being  that 
of  obedience,  he  does  not  assume  the  risk. 
In  the  case  of  a  promise  to  repair,  or  of  a 
command,  and  perhaps  some  other  cases,  the 
question  is  one  of  contributory  negligence  on 
the  part  of  the  servant,  depending  upon 
-whether  the  danger  was  so  great  that  an 
ordinarily  prudent  person  would  not  have  en- 
countered It.  Chicago  Anderson  Pressed 
Brick  Co.  V.  Sobkowlak,  148  111.  573,  36  N.  E. 
572;  Illinois  Steel  Co.  v.  Schymanowskl,  162 
111.  447,  44  N.  E.  876;  West  Chicago  Street 
Railroad  Oo.  v.  Dwyer,  162  111.  482,  44  N.  B. 
815;  Chicago  Edison  Co.  v.  Moren,  185  111. 
571,  57  N.  E.  773;  Slack  v.  Harris,  200  111.  96, 
65  N.  E.  669.  In  those  cases  the  question  of 
assumed  risk,  which  is  founded  in  contract, 
is  removed  by  the  promise  to  repair,  the 
coercion,  or  other  sufficient  cause,  but  the 
question  of  contributory  negligence  Involved 
In  every  case  still  remains.  The  employ6 
must  always  exercise  the  degree  of  care 
which  an  ordinarily  prudent  person  would 
have  exercised  under  the  same  circumstan- 
ces, but  he  does  not  assume  the  risk  result- 
ing from  a  direct  command.  Dallemand  t. 
Saalfeldt,  175  IIL  310,  51  N.  E.  645,  48  L.  R. 
A.  753,  67  Am.  St.  Kep.  214,  Oftutt  v.  Worid's 
Columbian  Exposition,  175  111.  472,  51  N.  E. 
651,  Graver  Tank  Works  v.  O'Donnell,  191 
111.  236,  60  N.  B.  831,  and  Western  Stone  Co. 
V.  Muscial,  196  IIL  382,  63  N.  E.  664,  89  Am. 
St.  Rep.  325,  are  cases  of  that  character.  In 
Chicago  &  Alton  Railroad  Co.  v.  House,  172 
III.  601,  50  N.  B.  151,  the  employe  had  no 
knowledge  that  the  switch  was  open.  The 
defendant  was  in  fault  in  taking  away  a  light 
which  had  been  kept  on  the  switch,  and  the 
claim  that  the  risk  was  assumed  rested  only 
on  the  mere  possibility  that  sometime  an 
employ^  might  leave  a  switch  open,  and  the 


fireman  might  thereby  be  killed.  The  deci- 
sion in  that  case  is  not  an  authority  for 
the  proposition  that  assumption  of  risk  rests 
upon  contributory  negligence.  All  the  cases 
relied  upon  by  counsel  for  plaintiff  come 
within  some  well-recognized  exceptions  to 
the  rules  concerning  assumed  risks.  In  this 
case  there  was  no  question  of  Immaturity  of 
the  employe,  promise  to  repair,  assurance  of 
safety,  or  coercion,  and  the  question  of  the 
assumption  of  the  risk  was  fairly  presented 
by  the  evidence.  We  think  It  apparent  that 
the  question  was  not  correctly  submitted 
to  the  Jury  by  the  instruction,  and  that  it 
confused  the  doctrine  of  assumption  of  risks 
with  contributory  negligence.  There  was  no 
instruction  which  correctly  stated  the  risk 
assumed  by  a  servant  who  remains  in  the 
master's  employ  without  complaint,  know- 
ing of  the  existence  of  defective  appliances. 
The  rule  on  that  subject  has  nothing  what- 
ever to  do  with  care,  or  want  of  care,  either 
of  the  servant  or  of  the  master. 

In  answer  to  the  objecttons  to  the  in- 
struction, It  is  claimed  that  the  Instruction 
is  not  Inconsistent  with  the  assumption  of 
risk  being  treated  as  a  matter  of  contract, 
that  the  instruction  did  not  negative  that 
proposition,  and  that  the  inference  to  be 
drawn  from  it  Is  that  remaining  at  work, 
under  the  circumstances,  almost  charged  the 
deceased  with  assuming  the  risk,  but  not 
necessarily  so.  We  do  not  tliink  the  jury 
would  understand  the  Instruction  In  that 
way,  and  the  objection  would  not  be  obviat- 
ed If  they  should. 

The  judgments  of  the  Appellate  Court  and 
superior  court  are  reversed,  and  the  cause  is 
remanded  to  the  superior  court.  Reversed 
and  remanded. 

(»»  111.  6B1) 
PEOPLE  ex  rel.  CITY  OP  CHICAGO  ▼. 
WEST  CHICAGO  ST.  R.  CO.* 

(Supreme  Court  of  Illinois.   June  16,  1908.) 

SUPREME  COURT— APPELLATE  JURISDICTION- 
DIRECT  APPEALS— QUESTION  OF  FREEHOLD 
-FRANCHISES-CONSTITUTIONAL  QUESTIONS. 

1.  Id  mandamus  by  a  city  against  a  street 
railway  to  compel  It  to  lower  a  tunnel  anthor- 
izedly  constructed  by  it,  under  a  navigable  river, 
so  as  to  permit  a  deepening  of  the  channel 
for  pnrposes  of  navigation,  where  it  is  admitted 
that  the  company  is  the  riparian  owner  on  both 
sides  of  the  river  and  of  the  bed  where  the 
tunnel  la  constructed,  a  question  of  the  com- 
pany's freehold  is  not  involved  so  aa  to  confer 
direct  appellate  jurisdiction  on  the  Supreme 
Court. 

2.  The  case  does  not  Involve  the  freehold  of 
the  public  in  its  easement  of  navigation. 

3.  The  right  of  the  railroad  to  construct  Its 
tunnel,  and  the  fact  that  it  was  rightly  con- 
structed in  the  first  instance,  being  admitted,  its 
franchises  are  not  involved. 

4.  The  franchise  of  the  city  Is  not  involved. 

5.  Where  a  street  railway  acquired  its  rights 
and  constructed  its  tunnel  under  a  navigable 
river  upon  condition  that  navigation  should  not 
be  interrupted,  mandamus  to  compel  it  to  lower 
its  tunnel,  so  as  to  permit  a  deepening  of  the 

•Rehearing  denied  October  8,  1901. 
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channel,  wonld  not  inToIve  the  determination 
of  a  constitutional  qnestion  as  to  taking  the 
railway's  property  without  compensation  and 
without  due  process  of  law. 

Appeal  from  Appellate  Ooort,  First  Dis- 
trict;  Chas.  G.  Neeley,  Judge. 

Mandamus  by  the  people,  on  the  relation 
of  the  city  of  Chicago,  against  the  West 
Chicago  Street  Hallway  Company.  From  a 
Judgment  of  the  appellate  court  dismissing 
plalntllTs  writ  of  error  to  the  circuit  court 
(see  105  111.  App.  439),  relator  appeals.  Be* 
versed. 

Granville  W.  Browning  (Charles  M.  Walk- 
er, Corp.  Counsel,  of  counsel),  for  appellant 
W.  W.  Gurley,  John  P.  Wilson,  and  Chas.  S, 
Babcock,  for  appellee. 

CABTWBIGHT,  J,  The  city  of  Chicago 
filed  in  the  circuit  court  of  (3ook  county  Its 
petition  for  a  writ  of  mandamus  directed  to 
the  West  Chicago  Street  Ballroad  Company, 
commanding  said  company,  at  its  own  cost 
and  expense,  to  lower  its  tunnel  under  the' 
South  Branch  of  the  Chicago  river  at  or  near 
Van  Buren  street,  so  as  to  provide  for  a  clear 
depth  of  at  least  21  feet  of  water  above  said 
tunnel  at  all  times  between  the  existing  dock 
walls,  or  to  remove  said  tunnel,  so  that  the 
same  should  cease  to  be  an  obstruction  to 
the  free  navigation  of  said  river.  The  de- 
fendant answered  the  petition,  and  replica- 
tions were  filed  raising  issues  of  fact  A  jury 
having  been  waived,  the  Issues  were  submit- 
ted to  the  court  for  trial.  The  court  found 
the  issues  for  the  defendant,  denied  the  writ, 
and  entered  Judgment  against  the  relator  for 
costs.  The  city  of  Chicago  sued  out  a  writ 
of  error  from  the  Appellate  Court  for  the 
First  District  to  review  the  judgment  of  the 
circuit  court  The  case  was  assigned  to  the 
branch  of  that  court,  which  dismissed  the 
writ  of  error  for  want  of  jurisdiction,  and  en- 
tered Judgment  for  costs  against  the  city  of 
Chicago.  This  appeal  Is  from  the  judgment 
of  the  Branch  Appellate  Ourt  dismissing  the 
writ 

The  error  assigned  is  that  the  Appellate 
Court  erred  In  dismlssUig  the  writ  of  error 
for  want  of  Jurisdiction.  The  only  question, 
therefore,  is  whether  the  Appellate  Court 
had  Jurisdiction  to  bear  and  determine  the 
errors  assignied  In  that  court  Whether  the 
circuit  conrt  committed  any  error  for  "which 
its  judgment  should  be  reversed  is  not  involv- 
ed. 

It  Is  first  contended  that  the  case  involves 
a  freehold,  and  that  therefore  the  Appellate 
Court  was  without  jurisdiction  to  review  the 
judgment  The  petition  sets  out  that  the 
city  of  Chicago  is  a  municipal  corporation 
organized  under  the  general  act  for  the  in- 
corporation of  cities  and  villages;  that  with- 
in, its  territorial  limits  is  the  Chicago  river, 
a  navigable  stream  having  Its  natural  outiet 
in  Lake  Michigan;  that  the  West  Chicago 
Street  Ballroad  Company  Is  a  corporation 
organized  under  the  laws  of  this  state,  oper- 


ating lines  of  street  railroad  in  said  city; 
that  on  April  2,  1888,  the  city  council  adopted 
a  resolution  permitting  said  company  to  con- 
struct at  its  own  expense,  the  tunnel  under 
the  Chicago  river  for  the  use  of  its  street  rail- 
road; that  the  tunnel  was  completed  by  said 
company  in  March,  1894;  that  the  water  over 
the  tunnel  varied  in  depth  from  17  to  18»/io 
feet;  that  since  the  building  of  the  tunnel 
there  has  been  an  Increase  in  the  size  of  the 
vessels  used  in  lake  transportation;  so  that 
it  has  become  necessary,  for  the  proper  use 
and  navigation  of  the  river,  to  deepen  the 
channel;  that  the  Congress  of  the  United 
States,  on  March  8,  1899  (30  Stat  c.  426,  {  22, 
p.  1156),  passed  an  act  for  deepening  the 
same  to  a  depth  of  21  feet,  provided  that  the 
work  of  removing  and  reconstructing  bridges 
and  piers,  and  lowering  tunnels  to  permit  a 
practical  channel  with  such  depth,  should 
be  done  or  caused  to  be  done  by  the  city  of 
Chicago  without  expense  to  the  United 
States;  that  said  city  has  passed  an  ordi- 
nance ordering  and  directing  said  company, 
at  its  sole  cost  and  expense,  to  lower  the  tun- 
nel as  prayed  for  In  the  petition,  and  upon 
demand  said  company  has  refused  to  do  so. 
The  fifth  paragraph  of  the  answer  alleges 
that  the  defendant  is  the  owner  of  the  land 
under  the  river  in  which  the  tunnel  Is  situat- 
ed, and  that  the  approaches  to  said  tunnel  on 
each  side  lie  wholly  on  land  owned  by  the 
defendant.  The  averments  of  said  paragraph 
are  not  denied  by  replication,  and  are  there- 
fore admitted.  Mayor  of  Roodhouse  v. 
Briggs,  194  lU.  435,  62  N.  B.  778.  It  is  ad- 
mitted on  the  record  that  the  street  railroad 
company  is  the  riparian  owner  of  both  sides 
of  the  river  at  the  place  where  the.  tunnel 
was  constructed,  and  therefore  owns  the  soil 
under  the  river,  and  tnat  the  tunnel  was 
wholly  constructed  in  its  land  under  the  bed 
of  the  river.  A  freehold  is  only  involved 
where  the  result  of  the  litigation  must  be 
that  one  party  -will  gain  and  another  lose  a 
freehold  estate,  or  where  the  titie  Is  so  put  in 
issue  by  the  pleadings  that  a  decision  of 
the  case  necessarily  involves  a  decision  as 
to  the  titie.  The  tiUe  to  the  freehold  Is  not 
put  in  issue  by  the  pleadings  in  this  case.  In 
which  the  titie  of  the  railroad  company  is  ad- 
mitted, and  the  city  cannot  gain  a  freehold 
estate  nor  the  railroad  company  lose  such 
an  estate  as  a  result  of  the  litigation. 

The  fact  that  the  titie  is  In  the  railroad 
company,  and  that  the  tunnel  was  rightfully 
constructed  In  the  first  instance  by  that  com- 
pany under  Its  charter  and  In  pursuance  of 
a  license  from  the  city,  is  admitted.  It  seems 
to  be  claimed,  however,  that  the  purpose  of 
the  suit  is  to  deprive  the  railroad  company 
of  the  full,  absolute,  and  exclusive  enjoyment 
of  the  soil  under  the  bed  of  the  river  as  it 
now  exists,  and  that,  therefore,  the  freehold 
is  involved.  It  is  said  that  if  the  freehold 
is  not  involved  in  requiring  the  company  to 
lower  Its  tunnel  four  feet,  and  deprive  it  of 
the  use  of  four  feet  of  soil  under  the  river. 
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It  would  not  be  Involved  In  requiring  It  to 
lower  the  tunnel  to  a  much  greater  depth. 
That  Is  undoubtedly  true,  and  upon  this  ques- 
tion the  depth  to  which  It  Is  sought  to  have 
the  tunnel  lowered  Is  not  material.  The 
question,  however,  Is  whether  the  railroad 
company  Is  obstructing  an  easement  to  which 
its  freehold  Is  subject,  by  Interrupting  nav- 
igation. It  does  not  dispute  the  proposition 
that  Its  freehold  Is  subject  to  the  pubUc  rlglit 
of  navigation  of  the  river,  and  Its  freehold 
Is  not  Involved  in  the  question  whether  It  Is 
obstructing  the  paramount  right  of  naviga- 
tion. It  Is  a  street  railroad  corporation, 
clalmjng  the  right  to  build  the  tunnel  by  vir- 
tue of  section  1  of  the  act  In  relation  to  street 
railroads,  under  which  It  was  organized. 
That  section  provides  that  a  street  railroad 
company  "may,  subject  to  the  provisions  con- 
tained In  this  act,  locate  and  construct  Its 
road  upon  and  oyer  any  street,  alley,  road 
or  highway,  or  across  or  over  -any  waters  in 
this  state,  in  such  manner  as  not  to  unneces- 
sarily obstruct  the  public  use  of  such  street, 
alley,  road  or  highway,  or  Interrupt  the  nav- 
igation of  such  waters."  Hurd's  Rev.  St 
1899,  p.  1683,  c.  131a.  It  was  by  virtue  of 
that  act  and  a  license  from  the  city  of  Ctxl- 
cago  that  the  tunnel  was  constructed.  The 
company  could  only  acquire  and  hold  the 
lands  on  each  side  of  the  river  for  the  pur- 
poses of  Its  Incorporation,  and  It  acquired 
such  lands,  carrying  with  them  the  soil  un- 
der the  river,  subject  to  the  easement  of  the 
public  for  the  purposes  of  navigation.  It 
could  only  exercise  Its  chartered  power  to 
build  the  tunnel  and  carry  its  street  railroad 
under  the  river  upon  the  express  condition 
contained  In  Its  charter  that  it  should  not 
interrupt  navigatlou.  The  city  claims  no 
right  to  require  the  tunnel  to  be  lowered  un- 
less It  Is  an  obstruction  to  the  paramount 
public  right  of  navigation,  to  which  the  com- 
pany concedes,  as  it  must  concede,  that  the 
freehold  In  the  soil  Is  subject  It  Is  true 
that,  as  against  a  private  individual,  ma- 
terial taken  from  the  bed  of  the  river  belongs 
to  the  riparian  owner,  and  be  may  maintain 
replevin  from  a  trespasser  or  wrongdoer. 
Braxon  v.  Bressler,  64  111.  488.  But  the  ques- 
tion whether  the  railroad  company  would 
own  the  soil  taken  from  the  bottom  of  the 
river  In  deepening  it  Ib  not  involved  in  this 
case.  The  public  have  a  right  to  enjoy  the 
free  and  uninterrupted  navigation  of  the 
river,  unobstructed  by  anything  which  will 
materially  impair  such  use.  The  ownership 
of  the  soil  under  the  river  Is  subject  to  the 
public  easement  and  the  necessary  incidental 
right  to  keep  the  channel  fit  for  navigation. 
The  question  whether  the  public  authorities. 
In  dredging  the  river,  would  have  a  right  to 
appropriate  the  soli  removed  from  the  bed  of 
the  river  to  their  own  uses,  is  not  to  be  de- 
cided in  this  suit. 

It  is  next  argued  that  the  suit  involves  a 
freehold  because  the  public  easement  of  nav- 
igation is  involved.    Counsel  say  that,  while 


the  land  under  the  river  is  subject  to  the  ease- 
ment of  navigation,  such  easement  stops  at 
the  regular  bed  of  the  stream  as  It  now  ex- 
ists. The  decision  of  that  question  would  not 
result  In  one  party  gaining  and  the  other  los- 
ing the  easement  of  navigation.  The  case  is 
not  like  one  where  the  existence  of  a  perpet- 
ual easement  is  asserted  on  the  one  band  and 
denied  on  the  other,  but  It  is  admitted  that 
the  easement  exists,  and  the  only  question 
Is  whether  the  tunnel  Is  an  unlawful  obstruc- 
tion to  the  easement,  which  the  city  of  Chi- 
cago may  require  the  railroad  company  to 
lower.  No  freehold  is  involved  in  the  litiga- 
tion. 

It  is  next  Insisted  that  the  case  involves 
franchises.  In  the  first  place,  It  Is  said  that 
It  Involves  a  franchise  of  the  street  railroad 
company  to  build  a  tunnel  under  the  river 
under  the  charter,  with  the  consent  of  the 
city  through  Its  license.  The  right  of  the 
railroad  company  to  construct  the  tunnel  is 
not  questioned,  nor  the  fact  that  the  tunnel 
was  rightfully  constructed  In  the  fir«  In- 
stance. The  rlgbt  given  by  the  charter  is  a 
limited  right  to  construct  a  tunnel  in  such  a 
way  that  it  will  not  be  an  Interruption  of 
navigation,  and  that  right  Is  not  In  contro- 
versy. The  authority  given  by  the  state  Is 
only  a  right  to  construct  a  tunnel  upon  the 
condition  provided  in  the  act  There  Is  no 
attempt  to  oust  the  defendant  from  the  ex- 
erclse  of  any  franchise,  and,  whatever  may 
be  the  result  of  this  suit,  the  franchise  of  the 
corporation  will  not  be  lost  If  the  railroad 
company  should  be  compelled  to  lower  its- 
tunnel  merely  because  it  Is  an  obstruction 
to  navigation,  its  right  to  build  tunnels  in  the 
city  of  Chicago  as  authorized  by  its  charter 
would  not  be  taken  away,  or  its  exercise  In 
a  lawful  manner  prohibited.  The  question 
Involved  in  Chicago  &  Western  Indiana  Rail- 
road Co.  V.  Dunbar,  95  III.  571,  is  not  of  the- 
same  nature  as  the  question  in  this  case. 

In  the  second  place.  It  Is  urged  that  a  fran- 
chise of  the  dty  Is  Involved.  The  city  fs  at- 
tempting to  compel  the  lowering  of  the  tun- 
nel on  the  ground  that  It  Is  not  such  a  tun- 
nel as  the  statute  authorizes,  the  company 
to  maintain.  There  Is  no  attempt  to  oust  th& 
city  of  any  franchise,  and  the  franchise  of 
a  city  is  not  involved  In  every  attempt  to 
enforce  an  ordinance.  No  Judgment  could 
be  given  in  this  ease  whereby  the  city  would 
be  deprived  of  a  franchise.  Neither  the  ques- 
tion whether  the  tunnel  is  an  obstruction  to- 
the  public  easement  nor  the  question  whether 
the  ordinance  is  a  reasonable  or  lawful  exer- 
cise of  the  powers  conferred  by  Its  charter 
over  water  courses  or  tunnels  within  its  lim- 
its Involves  a  franchise  of  the  city.  All  that 
Is  required  to  decide  the  questions  Involved 
Is  a  construction  and  application  of  the  law 
to  the  facts  of  the  case. 

Finally,  it  Is  claimed  that  a  constitutional 
question  la  Involved,  on  the  ground  that  the- 
city  Is  attempting  to  take  the  property  of  the- 
street  railroad  company  without  Just  compen- 
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ntlon  and  without  dae  process  of  law.  We 
are  of  tbe  opinion  tliat  the  Issues  In  the  case 
do  not  Involve  any  constltational  question. 
The  street  railroad  company  acquired  its 
rights  and  built  Its  tunnel  upon  the  condition 
that  navigation  should  not  be  Interrupted. 
If  the  tunnel  Is  one  which  It  has  a  right  to 
maintain  In  its  present  location,  the  city  can- 
not require  It  to  be  lowered.  If  It  has  no 
right  to  maintain  It  In  that  location  because 
It  Is  an  obstruction  to  navigation  and  exists 
In  violation  of  the  condition  upon  which  the 
railroad  company  was  authorized  to  construct 
It,  Its  property  will  not  be  taken  by  requir- 
ing It  to  be  lowered.  It  would  scarcely  be 
asserted  that  the  public  authorities  could  not 
remove  an  obstruction  from  the  bottom  of 
the  river  without  first  instituting  a  condemna- 
tion salt  to  ascertain  the  damage  to  the  own- 
er of  the  soil  under  the  river.  To  maintain 
the  navigable  character  of  the  stream  in  a 
lawful  way  is  not  taking  any  property  or 
property  right  of  the  owner  of  the  soli  under 
the  river,  which  Is  subject  to  the  right  of  tree 
and  mmbstmcted  navigation. 

The  Appellate  Court  erred  in  dismissing  the 
writ  of  error.  The  Judgment  of  the  Appel- 
late Court  is  reversed,  and  the  cause  is  re- 
manded to  that  court,  with  directions  to  con- 
sider and  decide  the  case  upon  the  errors  as- 
signed. 

Reversed  and  remanded. 


(KB  ni.  SM) 

POTTEB  «t  al.  V.  CLAPP." 
(Supreme  Court  of  Illinois.    Jane  16,  1908.) 

MARRIAGE— PRESUMPTION  OP  VALIDITY— EVI- 
DENCE —  SUFFICIENCY  —  PROBATE  COURTS— 
JUDGMENT- CONCLUSIVENESS  —  RESULTING 
TRUSTS  —  EXPRESS  TRUSTS  —  STATUTE  OP 
FRAUDS— DOWER  —  DIVORCED  WIFE  —  SUPE- 
RIORITY OF  CLAIM— DEMAND— NECESSITY- 
DECEDENT'S  ESTATE— ADJUSTMENT. 

1.  Complainant  and  deceased  entered  into  a 
meretricions  relation  in  1876,  each  having  a 
lawful  aponse  living,  but  so  far  as  appeared 
neither  knew  of  the  marital  relations  of  the 
other.  In  1885,  complaioant's  husband  having 
in  the  meantime  died,  she  and  deceased  were 
married  by  a  justice;  deceased's  wife  being 
still  living.  Hdd  that,  the  marriage  between 
complainant  and  deceased  having  been  shown, 
the  burden  was  on  defendants,  contesting  the 
marriage,  to  show  that  deceased  had  not,  pre- 
vioos  thereto,  procured  a  divorce  from  tils  first 
wife. 

2.  On  the  issne  of  validity  of  a  ceremonial 
marriage'  between  parties,  one  of  whom  had  a 
former  spouse '  living,  evidence  examined,  and 
held  insufficient  to  rebut  the  presumption  that 
such  one  bad  procured  a  divorce  from  his  for- 
mer spouse. 

3.  A  Judgment  of  the  probate  conrt,  allowing 
a  partjr  an  award  as  widow  of  a  decedent,  is 
conclusive,  in  a  proceeding  by  her  for  assign- 
ment of  dower  and  homestead,  on  the  issue 
of  the  validity  of  her  marriage  to  decedent,  as 
against  his  heirs;  they  having  appeared  lief  ore 
the  probate  court  and  contested  the  award  on 
the  ground  of  the  alleged  invalidity  of  the  mar- 
riage. 

4.  A  resulting  trust  arises  by  implication  of 
law,  and  not  from  contract. 

*Iteliearine  denied  October  8,  1903. 
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5.  An  express  agreement  Iqr  a  husband  to  hold 
property  conveyed  by  his  wife  to  him  in  trust 
for  tier  is  within  the  statute  of  frauds. 

6.  A  widow,  occupying  one  floor  of  a  two- 
story  flat  which  had  belonged  to  her  husband, 
the  portion  occupied  by  her  t>elng  of  greater 
value  ttian  $1,000,  should  account  to  the  heirs 
for  the  rent  received  by  her  from  the  other 
floor,  especially  in  view  of  an  understanding 
with  one  of  the  heirs  that  she  should  rent  the 

E remises,  and  that  their  respective  rights  should 
e  subsequently  adjudicated. 

7.  In  proceedmgH  for  the  assignment  of  dower 
and  homestead  by  a  second  wife,  a  divorced 
wife  being  still  living,  the  decree  should  first 
set  apart  a  homestead  for  the  second  wife  of 
the  value  of  $1,000  in  that  portion  of  the  estote 
occupied  by  the  husband  at  his  death  as  a  home- 
stead; the  first  wife  should  then  be  assigned 
dower,  subject  to  the  homestead  right  of  the 
second  wife;  and  the  second  wife  then  be  as- 
signed dower  in  the  real  estate  remaining,  and, 
in  case  she  survived  the  first  wife,  dower  m  one- 
third  of  the  portion  assigned  to  her. 

8.  Rents  received  by  the  second  wife  for 
premises  which  had  belonged  to  her  husband 
and  were  not  occupied  by  her  as  a  homestead 
should  be  divided  by  giving  the  first  wife  one- 
third  from  the  time  she  intervened  in  the  suit; 
the  second  wife  receiving  one-third  of  the  bal- 
ance from  the  death  of  her  husband. 

9.  The  second  wife  having  entered  Into  an 
agreement  with  one  of  the  heirs,  whereby  she 
was  to  remain  in  possession  and  collect  rents, 
a  demand  for  dower  on  her  part  was  unneces- 
sary. 

10.  Where  deceased's  only  estate  was  real 
property,  and  his  widow  was  his  only  creditor, 
and  she  and  defendants,  joined  in  a  suit  by 
her  for  asBignment  of  dower,  were  the  only  par- 
ties interested  in  the  estate,  a  court  of  equity 
could  adjust  in  that  suit  all  daiips  or  matters 
in  difference  between  the  parties  relative  to 
the  estate,  and  proceed  to  a  fall  determination 
of  their  interest  in  the  real  estate,  including  the 
adjustment  of  rents  received  by  the  widow 
from  the  property  and  improvements  made  there- 
on. 

Appeal  from  Clrcnlt  Court,  Cook  Conniy; 
Joseph  P.  Roberts,  Judge. 

Bill  by  Mary  Ann  Clapp  against  Georglanoa 
Potter  and  others.  From  a  decree  for  com- 
plainant, defendants  appeal.  Reversed  In 
part. 

This  was  a  bill  in  chancery,  filed  by  Mary 
Ann  Clapp  In  the  circuit  court  of  Cook  coun- 
ty as  widow  of  James  H.  Clapp,  deceased, 
against  Georglanna  Potter,  Annie  L.  Wilcox, 
and  Albert  G.  Clapp,  his  children  by  a  former 
marriage,  for  the  assignment  of  dower  and 
homestead  In  the  real  estate  of  which  he  died 
seised,  the  establishment  of  a  resulting  trust 
in  said  real  estate  to  the  extent  her  money 
had  paid  therefor,  and  for  an  accounting. 
Mary  M.  Clapp,  the  divorced  wife  of  the  said 
James  H.  Clapp,  intervened,  by  leave  of 
court,  as  a  claimant  for  dower.  Answers, 
a  cross-bill,  and  replications  having  been 
filed,  the  case  was  referred  to  a  master,  and, 
his  report  having  been  filed,  a  decree  was  en- 
tered in  accordance  with  the  recommenda- 
tions thereof,  and  the  children  of  James  H. 
Clapp  have  prosecuted  an  appeal. 

It  appears  from  the  pleadings,  evidence,  and 
master's  report  that  James  H.  Clapp,  on  May 
12,  1856,  was  married  to  Mary  M.  Dean  at 
Taunton,  Mass.,  by  a  ceremonial  marriage; 
that  said  James  H.  and  Mary  M.  thereafter 
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lived  together  as  husband  and.  wife  at  Provi- 
dence, R.  I.,  and  other  places  In  that  vicinity, 
for  the  period  of  abont  19  years;  that  there 
■KtiS  bom  to  them  during  that  period  three 
children,  viz.,  Georgianna,  Annie  Lk,  and  Al- 
bert G.,  who  are  defendants  to  this  bill;  that 
in  September,  1875,  said  James  H.  Clapp  and 
Mary  M.  separated,  and  soon  thereafter 
Clapp  located  in  Chicago.  It  further  appears 
that  the  complainant,  Mary  Ann,  In  the  year 
1862  (her  maiden  name  being  Mary  Ann 
Hartnett),  married  one  William  S.  Seamans, 
and  lived  with  him  at  Smlthfleld,  R.  I.,  for 
four  or  five  years,  when  they  separated,  and 
for  a  number  of  years  she  resided  with  her 
sister,  Margaret  Coombs,  at  Providence,  R. 
I.;  that  in  August,  1S75,  she  drew  from 
the  Providence  Institution  for  Savings  her 
entire  deposit,  amounting  to  |1,437.81,  and 
some  time  thereafter  went  to  Chicago;  that 
abont  the  year  1876  James  H.  Clapp  and 
Mary  Ann  Seamans  were  living  together  as 
husband  and  wife  in  the  city  of  Chicago, 
where  they  continued  to  reside  as  husband 
and  wife  until  the  death  of  James  H.  Clapp, 
on  December  1,  1897;  that  William  S.  Sea- 
mans died  in  an  insane  asylum  in  the  state  of 
Rhode  Island,  October  30,  1883,  and  on  July 
21,  1885,  the  complainant  (under  the  name 
of  Mary  A.  Seamans)  and  James  H.  Clapp 
were  married  at  Portland,  Me.,  by  Melville 
A.  Floyd,  a  Justice  of  the  peace;  that  Mary 
M.  Clapp,  at  the  October  term,  1887,  of  the 
Supreme  Court  of  Rhode  Island,  was  di- 
vorced from  James  H.  Clapp  on  the  ground 
of  desertion,  on  service  by  copy  of  bill  In 
Chicago  upon  James  H.  Clapp.  The  com- 
plainant has  no  children,  and  was  about  58 
years  of  age  at  the  time  of  the  death  of 
James  H.  C3app.  There  Is  no  direct  evidence 
in  the  record  which  shows  that  the  complain- 
ant knew  that  James  H.  Clapp  had  a  wife 
living  while  she  was  living  with  him  as  bis 
wife,  or  that  James  H.  Clapp  knew  that  the 
complainant  had  a  husband  living  during  any 
part  of  that  period.  Neither  does  It  appear 
from  any  direct  evidence  that  William  S. 
Seamans  was  ever  divorced  from  the  com- 
plainant, or  she  from  him,  or  that  James  H. 
Clapp  was  divorced  from  his  wife  Mary  M. 
prior  to  July  21, 1885.  James  H.  Clapp  seems 
to  have  had  no  communication  with  any  of 
his  family  from  about  1876  to  1887,  when  his 
son,  Albert  G.,  receiving  Information  which 
led  him  to  believe  his  father  was  living  In 
Chicago,  wrote  him,  and  after  that  James  H. 
Clapp  corresponded  quite  regularly  with  his 
children  up  to  the  time  of  his  death.  He  vis- 
ited them  and  they  visited  him,  and  his 
son,  Albert  O.,  attended  his  funeral.  The 
complainant,  from  the  time  she  commenced 
living  with  Jamea  H.  Clapp,  bore  his  name, 
was  called  by  him  his  wife,  and  was  so  rec- 
ognized by  his  neighbors  and  acquaintances, 
and  in  bis  letters  to  bis  children  be  referred 
to  her  as  bis  wife,  and  when  they  visited  at 
bis  house  in  Chicago  he  spoke  of  her  as  his 
wife,  and  she  was  recognized  and  treated  by 


all  as  his  wife.  This  relation  was  continued 
after  the  death  of  Seamans,  in  1883,  after 
tlie  ceremonial  marriage  In  1885,  and  the  di- 
vorce of  Mary  M.  Clapp,  In  1887. 

In  1883  the  real  estate  in  controversy, 
which  consists  of  two  25-foot  lots  located  In 
the  city  of  Chicago,  which  is  now  worth,  with 
the  improvements  thereon,  from  $12,U00  to 
$15,000,  and  produces  a  rental  of  about  $86 
per  month,  was  purchased  for  $4,000,  and  ti- 
tie  taken  in  the  name  of  Mary  Ann  Clapp. 
About  two-thirds  of  the  purchase  price  was 
paid  in  cash,  and  a  deed  taken  for  the  prem- 
ises, subject  to  a  mortgage  for  the  balance 
of  the  purchase  price,  which  was  subsequent- 
ly paid.  In  1885  Mary  Ann  Clapp  and  James 
H.  Clapp  conveyed  said  real  estate  to  Henry 
D.  Nichols,  and  he  Immediately  conveyed  the 
same  to  James  H.  Clapp,  and  the  legal  title 
remained  in  Clapp  at  the  time  of  his  death. 
After  the  purchase  of  the  property  a  three- 
story  brick  flat  building  and  a  story-and-a- 
half  frame  cottage  were  erected,  and  the 
two-story  frame  building  standing  upon  the 
premises  at  the  time  of  the  purchase,  the 
lower  story  of  which  was  used  by  Clapp  as  a 
residence  and  the  upper  story  of  which  was 
rented,  was  repaired.  The  cottage  was  not 
completed  at  the  time  of  Clapp's  death,  and 
was  afterwards  completed  by  complainant. 
At  the  time  Albert  G.  Clapp  was  In  Chicago, 
in  attendance  upon  his  father's  funeral,  com- 
plainant stated  to  him  that  the  cottage  was 
not  completed,  that  there  were  debts  unpalU, 
and  advised  with  hhn  as  to  what  had  best 
be  done  toward  a  settlement  of  the  estate  of 
James  H.  Clapp.  After  talking  vrlth  an  at- 
torney he  stated  to  the  complainant,  in  sub- 
stance, that  she  was  entitied,  as  widow,  to 
administer  upon  the  estate,  and  that  she,  be- 
ing In  Chicago  and  the  heirs  all  nonresidents, 
could  better  than  they  rent  the  real  estate, 
and  also  advised  that  the  cottage  then  com- 
menced be  completed,  and  that  her  rights  and 
the  rights  of  the  heirs  could  be  subsequently 
adjusted.  The  complainant  took  out  letters 
of  administration  in  the  probate  court  of 
Cook  county,  as  widow,  upon  the  estate  of 
James  H.  (3lapp,  and  filed  an  inventory,  ap- 
praisement, and  appraisers'  estimate  for  wid- 
ow's award.  Afterwards  the  heirs  appeared 
In  the  probate  court  and  filed  objections  to 
the  approval  of  the  Inventory  and  appraise- 
ment and  to  the  allowance  of  the  widow's 
award,  one  ground  of  objection  to  the  allow- 
ance of  the  vridow's  award  being  that  the 
complainant  was  not  the  lawful  wife  of  said 
James  H.  Clapp  at  the  time  of  his  death. 
The  court  overruled  said  objection,  approved 
the  Inventory  and  appraisement  and  allow- 
ed the  widow's  award  to  complainant,  which 
order  remains  In  full  force  and  unappealed 
from.  In  the  title  papers  to  the  real  estate  In 
which  the  complainant  claims  dower  and 
homestead,  and  through  which  the  defend- 
ants claim  title,  the  complainant  is  designat- 
ed as  the  wife  of  James  H.  Clapp.  Only  one, 
however,  a  release  of  a  mortgage^  bears  date 
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snbseqncnt  to  1887,  the  date  of  the  divorce 
of  Mary  M.  Clapp. 

F.  P.  Bead,  for  appellants.  ▲.  N.  Xagert, 
for  appellee  Mai7  Ann  dapp. 

HAND,  a  J.  (after  stating  the  facts).  The 
flist  question  which  la  presented  for  consid- 
eration upon  this  record  is,  was  the  com- 
plainant, Mary  Ann  Clapp,  the  lawful  wife 
of  James  H.  dapp  at  the  time  of  his  death? 
It  clearly  appears  that  at  the  time  James  H. 
dapp  and  Mary  Ann  commenced  living  to- 
gether In  the  city  of  dilcago,  ostensibly  as 
husband  and  wife,  James  H.  Clapp  had  a 
lawful  wife  then  living,  and  that  Mary  Ann 
had  a  lawful  husband  then  living.  Their 
cohabitation  was  therefore  meretricious  in 
its  Inception,  and  the  presumption  of  law 
Is  that  it  so  continued  so  long  as  they  con- 
tinued to  live  and  cohabit  together,  unless 
the  proof  shows  that  the  evil  purpose  of  the 
parties  subsequently  changed,  and  that  the 
cohabitation  lost  its  unlawful  character  and 
became  matrimonial  in  its  intent  and  char- 
acter, wlilch  intent  and  character  may  be 
shown  by  direct  or  circumstantial  proof,  and 
would  be  evidenced  by  a  lawful  marriage 
between  the  parties  subsequent  to  the  re- 
moval of  the  disability  of  each  to  enter  into 
ft  lawful  marriage  contract  Oartwright  t. 
McGown.  121  111.  388,  12  N.  B.  737,  2  Am. 
St  Rep.  105;  Bobinson  v.  Buprecht,  191  III. 
424,  61  N.  E.  631;  Manning  v.  Spurck,  189 
III.  447,  65  N.  K  342.  At  the  time  of  the 
ceremonial  marriage  between  James  H. 
dapp  and  Mary  Ann,  on  the  21st  day  of 
July,  1886,  William  S.  Seamans,  the  former 
husband  of  Mary  Ann,  had  died,  and  the  im- 
pediment to  ber  marriage  had  been  removed. 
The  wife  of  James  H.  dapp,  however,  was 
then  living,  and  she  did  not  become  divorced 
from  him  until  more  than  two  years  after 
that  date,  and  was  still  his  lawful  wife,  un- 
less he  had  before  the  date  of  said  cere- 
monial marriage  been  divorced  from  her,  as 
the  rule  universally  recognized  by  the  courts 
is  that  a  marriage  between  parties,  where 
either  the  man  or  the  woman  has  a  lawful 
wife  or  husband  living  at  the  time  of  the 
marriage,  is  absolutely  void.  Schmisseur  T. 
Beatrie,  147  111.  210,  35  N.  a  526.  True  it  to, 
at  the  time  of  the  marriage  of  the  parties 
in  the  state  of  Maine,  the  proof  does  not 
show  tliat  Mary  Ann  then  knew  that  James 
H.  Clapp  had  a  lawful  wife  living;  but 
dapp  knew  that  fact  unless  he  had  been 
divorced  from  her,  and  his  knowledge  made 
the  continuation  of  the  relation  between  the 
parties  meretricious,  and  the  ceremonial  mar- 
riage on  the  2lBt  of  July,  1885,  between  the 
parties,  was  void,  imless  James  H.  dapp 
had  been  before  that  time  divorced  from 
Mary  M.  dapp.  Mary  M.  Clapp- did  not  ob- 
tain a  divorce  from  dapp  at  her  suit  until 
in  October,  1887;  but  the  record  is  silent 
as  to  the  fact  whether  or  not  James  H.  Clapp, 
prior  to  the  time  of  the  ceremonial  marriage 


with  Mary  Ann,  had  been  divorced  from  Mary 
M.  In  Oartwright  v.  McGown,  121  111.  396, 12 
N.  E.  738,  2  Am.  St  Bep.  105,  it  was  said: 
"When  the  celebration  of  a  marriage  is  once 
shown,  the  contract  of  marriage,  the  capacity 
of  the  parties,  and,  in  fact  everything  neces- 
sary to  the  validity  of  the  marriage,  in  the 
absence  of  proof  to  the  contrary,  will  be  pre- 
sumed." As  Mary  M.  was  living  in  1885,  the 
presumption  Is  that  James  H.  Clapp  had  been 
divorced  from  her  prior  to  the  celebration  of 
his  marriage  to  Afary  Ann  on  the  21st  day 
of  July,  1885.  The  effect  of  this  presump- 
tion was  to  cast  the  burden  upon  the  de- 
fendants, who  are,  attacking  said  marriage 
in  this  suit  to  rebut  such  presumption.  In 
Coal  Bun  Ooal  Co.  v.  Jones,  127  111.  379,  386, 
8  N.  E.  865,  869,  It  was  said:  "The  second 
marriage  being  shown  in  fact,  the  law  raises 
a  strong  presumption  In  favor  of  Its  legality, 
which  we  do  not  regard  as  overcome  by 
mere  proof  of  a  prior  marriage  and  that  the 
first  wife  had  not  obtained  a  divorce.  See 
Johnson  v.  Johnson,  114  111.  611,  3  N.  E.  232, 
55  Am.  Bep.  883.  The  husband  might  have 
obtained  such  divorce  and  left  him  free  to 
contract  the  second  marriage."  And  in 
Schmisseur  v.  Beatrie,  147  III.  215,  35  N.  E. 
526,  the  court  said:  "The  two  marriages  of 
Nicholas  Beatrie,  Jr.,  and  the  existence  of 
the  first  wife  at  the  time  of  the  second  mar- 
riage, being  established  by  proof,  the  pre- 
sumption would  arise  in  favor  of  a  divorce 
from  his  first  wife,  in  order  to  sustain  the 
second  marriage.  In  view  of  this  presump- 
tion, the  burden  of  proof  rested  upon  the 
appellants,  as  the  objecting  parties,  to  show 
that  there  had  been  no  divorce.  The  law  Is 
so  positive  In  requiring  a  party  who  asserts 
the  Illegality  of  a  marriage  to  take  the  bur- 
den of  proving  it  that  such  requirement  is 
enforced,  even  though  it  involves  the  prov- 
ing of  a  negative." 

It  is  said,  however.  If  it  be  conceded  that 
the  burden  of  proof  was  upon  the  defendants 
to  rebut  the  presumption  that  James  H. 
dapp  had  been  divorced  from  Mary  M.  prior 
to  the  celebration  of  his  marriage  with  Mary 
Ann,  in  1885,  as  the  proof  shows  that  James 
H.  Olapp  abandoned  his  wife  Mary  M.,  and 
that  he  had  no  grounds  for  divorce  and  could 
not  have  legally  obtained  a  divorce  from  her, 
such  presumption  Is  rebutted— citing  Cole  v. 
Cole,  153  111.  585,  38  N.  H.  703,  and  other 
cases.  The  only  evidence  in  the  record  in 
supi>ort  of  such  contention  is  that  of  the 
defendants  Annie  I,.  Wilcox  and  Alltert  G. 
Clapp.  Mrs.  Wilcox  testified:  "I  did  not 
know  what  had  become  of  my  father  for  a 
period  of  12  years.  The  trouble  at  the  time 
my  father  deserted  my  mother  and  his  chil- 
dren was  between  my  sister's  Intended  hus- 
band—nothing that  I  know  of  on  my  moth- 
er's account  He  didn't  tell  me  ix  any  other 
member  of  his  family  where  be  was  going 
when  he  left  on  September  20,  1875."  Al- 
bert testified:  "He  ceased  to  live  with  my 
mother   uiwn    general    dissatisfaction   with 


Digitized  by 


Google 


84 


68  NORTHEASTERN  BBPORTEB. 


(Ut. 


business  and  relatives  in  ProTidence— not 
tbrough  any  fault  in  my  mother."  It  must 
be  remembered  that  said  defendants  -were 
young  at  the  time  their  mother  and  father 
separated,  and  that  they  naturally  sympa- 
thized \ylth  the  mother.  They  are  parties  to 
and  directly  Interested  in  the  result  of  this 
suit,  and  their  testimony,  in  the  nature  of 
things,  would  l>e  adverse  to  the  complainant 
Jams  H.  Clapp  and  Mary  M.  had  been  liv- 
ing apart  for  ten  years  prior  to  his  marriage 
to  Mary  Ann,  In  18S5.  He  was  a  bustness 
man,  and  necessarily  had  some  experience 
in  the  ways  of  the  world,  and  knew  some- 
thing of  the  law;  and  it  would  hardly  be 
presumed  that  be  would'  enter  blindly  into 
a  marriage  with  the  complainant  at  a  time 
when  he  knew  he  bad  a  lawful  wife,  the 
effect  of  which  would  be  to  subject  him  to  a 
prosecution  for  bigamy.  The  parties  lived 
together  openly  as  husband  and  wife  for  two 
years  after  the  marriage  in  1885  and  prior 
to  the  divorce  of  Mary  M.  in  1887,  and  there- 
after continued  to  live  together  until  his 
death.  In  1897;  the  complainant  during  all 
that  time,  so  far  as  the  evidence  shows,  rest- 
ing secure  in  the  belief  that  she  was  the 
lawfnl  wife  of  James  H.  Clapp.  After  the 
death  of  Seamans  there  was  no  legal  impedi- 
ment to  the  marriage  of  James  H.  Olapp  and 
Mary  Ann  CSapp  so  far  as  she  knew,  and 
subsequent  to  the  marriage  in  1885  they  liv- 
ed together  as  husband  and  wife  for  a  period 
of  12  years  and  until  the  death  of  Clapp. 
They  held  themselves  out  to  the  world  as 
husband  and  wife  and  were  recognized  as 
such  by  their  friends  and  relatives.  Clapp 
wrote  and  spoke  to  his  children  of  the  com- 
plainant as  his  wife.  The  defendant  Albert 
G.  visited  at  uis  father'-s  home  with  bis  bride 
upon  his  wedding  trip  in  1888.  Mrs.  Wilcox 
visited  the  World's  Fair  In  1893  and  she  and 
her  husband  stopped  at  her  father's  house 
for  some  length  of  time.  At  the  time  of  the 
death  of  James  H.  Olapp,  Albert  O.  attended 
the  funeral,  recognized  the  right  of  the  com- 
plainant, as  widow,  to  administer  upon  bis 
father's  estate,  and  the  probate  court,  with- 
out objection  on  the  part  of  the  defendants, 
appointed  her  administratrix  thereof.  In  the 
title  deeds  under  which  the  father  held  the 
property  which  the  defendants  inherit  from 
him,  the  complainant  is  designated  as  the 
wife  of  James  H.  Clapp. 

In  view  of  all  these  facts  and  circumstan- 
ces, we  think  the  master  and  the  chancellor 
were  justified  in  holding  that  the  evidence 
of  Mrs.  Wilcox  and  Albert  G.  Clapp,  given 
after  the  death  of  James  H.  Olapp,  was  not 
sufficient  to  overcome  the  presumption  that 
James  H.  Clapp  had  been  divorced  from 
Mary  M.  Clapp  prior  to  his  marriage  to  Mary 
Ann  Clapp  in  July,  1885.  Furthermore, 
while  the  proceeding  in  the  probate  court  of 
Cook  county  for  the  allowance  of  an  award 
to  the  complainant  was  pending,  the  defend- 
ants, as  heirs  of  James  H.  Olapp,  appeared 
ay  attorney  and  contested  her  right  to  an 


award  niwn  the  ground  tliat  she  was  not  law- 
fully married  to  James  BL  piapp,  and  was 
therefore  not  bis  widow.  The  court  Iield 
against  them  upon  tliat  proposition,  and  al- 
lowed to  the  complainant,  as  widow  of 
James  H.  Clapp,  a  widow's  award  out  of  his 
estate.  The  precise  question  presented  here 
was  presented  there.  The  heirs  of  James 
H.  Clapp  had  the  right  to  appeal  from  that 
order,  and,  having  failed  to  do  so,  we  think 
they  are  bound  by  the  adjudication  there 
made,  and  cannot  now  attack  that  finding 
and  Judgment  collaterally.  The  proceeding 
was,  in  effect,  between  Mary  Ann  Olapp  and 
the  heirs  of  James  H.  Clapp,  deceased,  and 
affected  their  interests  only.  The  probate 
court  had  Jurisdiction  of  the  parties  and  the 
subject-matter  of  the  suit,  and  the  court, 
in  allowing  to  the  widow  an  award,  neces- 
sarily held  that  she  was  the  lawful  widow 
of  James  H.  Olapp,  deceased;  and  that  judg- 
ment is  binding  upon  the  heirs  until  revers- 
ed in  a  direct  proceeding.  In  Hanna  v.  Read, 
102  111.  596,  602,  40  Am.  Rep.  608,  the  court 
said:  "Where  some  specific  fact  or  question 
has  l>een  adjudicated  and  determined  in  a 
former  suit,  and  the  same  fact  or  question  is 
again  put  in  issue  in  a  subsequent  suit  be- 
tween tlie  same  parties,  its  determination  in 
the  former  suit,  if  properly  presented  and 
relied  on,  will  be  held  conclusive  upon  the 
parties  In  the  latter  suit,  without  regard  to 
whether  the  cause  of  action  is  the  same  in 
both  suits  or  not.  This  species  of  estoppel 
is  known  to  the  law  as  an  'estoppel  by  ver- 
dict,' and  is  equally  available  to  a  plaintiff 
in  support  of  his  action,  when  the  circum- 
stances warrant  it,  as  when  offered  by  a 
defendant  as  matter  of  defense.  *  *  • 
Whether  the  adjudication  relied  on  as  an 
estoppel  goes  to  a  single  question  or  all  the 
questions  involved  in  a  cause,  the  fundament- 
al principle  upon  which  it  is  allowed  in 
either  case  is  that  Justice  and  public  policy 
alike  demand  that  a  matter,  whether  consist- 
ing of  one  or  many  questions,  wlilcb  has  been 
solemnly  adjudicated  by  a  court  of  com- 
petent Jurisdiction,  shall  be  deemed  finally 
and  conclusively  settled  in  any  subsequent 
litigation  between  the  same  parties,  where 
the  same  question  or  questions  arise,  ex- 
cept where  the  litigation  is  a  direct  proceed- 
ing for  the  purpose  of  reversing  or  setting 
aside  such  adjudication." 

The  evidence  shows  that  at  about  the  time 
complainant  left  Rhode  Island  she  had  In 
cash  $1,437.31.  What  she  did  with  it  does 
not  appear.  At  the  time  the  real  estate  was 
purchased,  in  1883,  a  cash  payment  of  $2,666.- 
66  was  made  thereon  and  an  incumbrance 
of  $1,333.34  was  assumed.  The  title  thereto 
was  taken  in  the  name  of  Mary  A.  Clapp. 
In  1885  she  conveyed  said  premises  to  James 
H.  Clapp  through  Henry  D.  Nichols,  and  the 
title  rested  in  lilm  at  the  time  of  his  death. 
As  we  understand  the  contention  of  com- 
plainant. It  is  claimed  that  James  H.  Clapp 
held  said  premises  in  trust  for  Mary  Ann 
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Clapp  to  the  extent  that  her  funds  entered 
Into  the  payment  of  the  purchase  money 
therefor,  Trhlcb,  It  Is  said,  was  to  the  extent 
of  $2,000.  A  number  of  witnesses  testified 
that  James  H.  Clapp  had  stated  to  them  be 
was  Indebted  to  his  wife,  Mary  Ann  Glapp, 
In  various  sums,  ranging  In  amounts  from 
$2,000  to  $4,000.  There  Is,  however,  no  evi- 
dence In  the  record  which  tends  to  support  a 
resulting  trust  In  her  favor  in  said  real  es- 
tate. A  resulting  trust  arises  by  Implication 
of  law,  and  does  not  grow  out  of  a  contract. 
The  title  to  the  real  estate  was  taken  In  the 
name  of  Mary  Ann  Clapp  at  the  time  of  the 
purchase,  and  In  18S5  she  conveyed  the  title 
to  James  H.  Clapp;  and  even  though  It  were 
conceded  at  that  time  he  agreed  to  hold  It 
for  her  benefit  or  to  reconvey  It  to  her,  as  the 
bill  alleges,  such  contract  or  agreement,  un- 
less evidenced  In  writing,  would  be  within 
the  statute  of  frauds,  and  not  enforceable, 
where  the  statute,  as  here,  is  pleaded.  Ex- 
press trusts  do  not  rest  In  parol,  but  must 
be  evidenced  In  writing.  The  chancellor  al- 
lowed the  complainant.  In  the  statement  of 
the  account  between  the  parties,  the  sum  of 
$800  as  due  her  for  money  loaned  to  James 
H.  Clapp.  We  think  this  amount,  as  a  claim 
for  money  loaned,  fairly  sustained  by  the  evi- 
dence, and  would  not  be  disposed  to  disturb 
such  finding  were  It  for  a  larger  amount,  as 
we  are  Impressed  the  money  of  Mary  Ann 
Clapp  went  Into  said  real  estate,  and  James 
H.  Clapp  recognized  the  same  as  an  existing 
obligation  as  late  as  a  year  prior  to  his  death. 
The  evidence  further  shows  that  lot  30  Is 
Unproved  with  a  three-story  brick  flat  build- 
ing, and  that  lot  31  is  Improved  with  a  two- 
story  frame  building,  consisting  of  two  flats, 
the  lower  of  which  was  occupied  by  James 
H.  Clapp  and  family,  and  is  now  occupied  by 
complainant  as  a  homestead,  and  the  upper 
of  which  was  rented  by  him,  and  has  been 
occupied,  at  least  a  part  of  the  time,  by  ten- 
ants since  his  death,  as  also  by  a  frame  cot- 
tage upon  the  rear  portion  thereof,  which  Is 
also  occupied  by  a  tenant.  The  complainant 
remained  in  possession  of  all  of  said  prem- 
ises and  collected  rents  therefor  until  about 
September  1,  1900,  when  the  heirs  of  James 
H.  Clapp  recovered  possession  thereof 
through  an  action  of  forcible  detainer,  with 
the  exception  of  the  two-story  frame  build- 
ing, and  have  collected  the  rents  therefor 
since  that  time.  The  court  held.  In  stating 
the  account  between  the  parties,  that  the 
complainant  was  entitled  to  the  possession  of 
both  flats  In  said  frame  building  as  her  home- 
stead, after  the  death  of  James  H.  Clapp,  and 
refused  to  require  her  to  account  for  the 
rent  collected  by  her  for  the  upper  flat— the 
one  not  occupied  by  her  as  a  homestead. 
The  portion  of  the  building  occupied  by  her 
was  of  much  greater  value  than  $1,000,  and 
we  are  of  the  opinion,  especially  In  view  of 
her  nnderstandlng  with  Albert  O.  Clapp  that 
she  would  rent  the  premises  and  that  her 
rights  and  the  rights  of  the  heirs  would  be 


subsequently  adjudicated,  that  there  was  er- 
ror In  refusing  to  require  her  to  account  for 
the  rent  of  said  flat.  In  case  a  householder 
occupies  a  flat  In  a  flat  building,  or  an  apart- 
ment In  an  apartment  building,  as  a  home- 
stead, bis  residence  Is  as  mnch  disconnected 
from  the  other  flats  or  apartments  located  In 
said  building  as  though  the  portion  thereof 
occupied  by  him  was  located  upon  a  different 
lot  or  under  a  different  roof;  and  while  in  a 
case  like  this  It  might  work  no  great  harm 
to  bold  the  widow,  after  the  death  of  the 
householder,  might  rightfully  retain  the  pos- 
session of  the  entire  building  until  her  home- 
stead was  assigned,  if  the  principle  were  ap- 
plied to  a  building  containing,  as  is  often 
the  case  in  large  cities,  many  flats  or  apart- 
ments. It  would  lead  to  absurd  results.  Es- 
pecially would  that  be  true  where  the  widow 
remained  in  the  apartment  with  the  under- 
standing that  she  would  rent  the  balance  of 
the  premises  and  account  to  the  heirs  for  the 
rent;  and  It  seems  dear  to  us  that  the  com- 
plainant should  have  been  required  to  ac- 
count for  the  rents  which  she  collected  upon 
the  upper  flat  in  the  frame  building  subse- 
quent to  James  H.  Clapp's  death.  In  Tier- 
nan  V.  Creditors,  62  Gal.  286,  It  was  held 
that  In  the  case  of  a  double  house  on  a  city 
lot  Intended  for  two  families,  one  part  of 
which  was  leased  to  a  tenant  and  the  other 
occupied  by  the  owner,  the  owner  could  not 
claim  as  a  homestead  that  portion  of  the 
building  not  occupied  by  him;  and  in  Dyson 
V.  Sheley,  11  Mich.  527,  It  was  held  that,  in 
order  that  premises  may  be  exempted  as  a 
homestead,  they  must  be  set  apart  as  a  home- 
stead for  the  purposes  of  the  owner  and  his 
family,  and.  where  the  owner  of  a  city  lot 
built  a  double  house  upon  It  in  such  a  way  as 
to  show  that  he  designed  it  for  the  use  of 
two  families,  and  notior  one,  and  leased  one 
part  of  It  and  occupied  the  other  himself, 
that  be  could  not  claim  the  latter  as  exempt 
from  execution  sale  as  a  homestead,  and  that 
the  fact  that  the  yard  of  the  part  leased  was 
used  by  the  owner  in  common  with  tbe  ten- 
ant would  not  vary  the  case.  To  tbe  same 
effect  are  Rhodes,  Pegram  &  Co.  v.  McCor- 
mack,  4  Iowa,  368,  68  Am.  Dec.  663,  and  May- 
field  V.  Maasden,  59  Lowa,  517,  13  N.  W.  652. 
We  are  also  of  the  opinion  that  tbe  court 
erred  in  decreeing  that  the  complainant, 
Mary  Ann  dapp,  was  entitled  to  dower  in  said 
real  estate  absolutely,  and  not  subject  to  tbe 
right  of  dower  therein  of  Mary  M.  Clapp. 
The  court  held  Mary  M.  Clapp  was  entitled 
to  dower  in  said  real  estate,  and  that  part  of 
the  decree  has  not  been  questioned.  The  de- 
cree should  have  first  provided  that  Mary 
Ann  Clapp  recover  an  estate  of  tbe  value  of 
$1,000  in  tbe  portion  of  the  real  estate  oc- 
cupied by  James  H.  Clapp  at  tbe  time  of  his 
death  as  a  homestead,  that  Mary  M.  Clapp 
recover  dower  In  said  real  estate  subject  to 
the  homestead  therein  of  Mary  Ann  Clapp, 
and  that  Mary  Ann  Clapp  recover  dower 
therein  subject  to  ber  homestead  estate  and 
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the  dower  estate  of  Mary  M.  Clapp  (Stahl  t. 
Stahl,  114  111.  375,  2  N.  E.  160);  that  Is,  first, 
a  homeBtead  of  the  value  of  $1,000  should 
have  been  set  off  to  Mary  Ann  Clapp;  sec- 
ond, one-third  In  value  of  the  real  estate  re- 
maining should  have  been  assigned  to  Mary 
M.  Clapp  as  her  dower;  and,  third,  one-third 
of  the  real  estate  remaining  should  have  been 
assigned  to  Mary  Ann  Clapp  as  her  dower, 
and,  In  case  she  survived  Mary  M.  Clapp,  she 
would  be  endowable  of  one-third  of  the  por- 
tion assigned  to  Mary  M.  Clapp  as  dower  in 
addition  to  the  amount  already  assigned  to 
her.  In  the  division  of  rents,  after  deduct- 
ing the  homestead,  Mary  M.  Clapp  should  re- 
ceive the  one-third  part  thereof  from  the  time 
she  intervened,  und  Mary  Ann  Clapp  should 
receive  one-third  of  two-thirds  of  the  rent 
from  the  date  of  the  death  of  James  H. 
Clapp.  The  agreement  with  Albert  G.  Clapp, 
one  of  the  heirs,  whereby  she  was  to  remain 
in  possession  of  the  property  and  collect  the 
rents,  made  a  demand  for  dower  on  her  part 
unnecessary.  Strawn  v.  Strawn's  Heirs,  50 
111.  250. 

The  only  estate  of  which  James  H.  Clapp 
died  seised  Is  the  real  estate  described  in  this 
bill,  and  whatever  debts  and  claims,  includ- 
ing the  widow's  award  and  the  expenses  of 
administration,  that  are  legally  provable 
against  his  estate,  must  be  paid  from  the  in- 
come thereof  or  a  sale  of  the  whole  or  a 
part  of  the  said  real  estate;  and  as  the  com- 
plainant is  the  only  creditor,  and  she  and  the 
defendants  are  the  only  persons  Interested  in 
said  estate,  we  see  no  objection  to  a  full 
settlement  and  adjustment  in  this  suit  of  all 
claims  or  matters  in  difference  between  them 
relative  to  said  estate,  and  to  a  'full  determi- 
nation of  their  Interest  in  said  real  estate, 
including  the  adjustment  of  rents  arising 
therefrom  and  impro'sements  made  thereon. 
While  equity  will  not  ordinarily  take  upon 
itself  the  settlement  of  the  estate  of  deceased 
persons,  in  a  proper  case  it  may  assume  such 
Jurisdiction,  and  this  case  seems  to  fall  with- 
in the  class  of  cases  where  such  Jurisdiction 
may  be  assumed.  Upon  the  case  being  rein- 
stated below,  it  should  be  re-referred  to  the 
master  to  state  an  account  between  the  par- 
ties as  to  the  rents  and  profits  which  have 
accrued  from  said  real  estate  since  the  death 
of  said  James  H.  Clapp,  and  each  party 
should  be  charged  with  the  rents  collected  by 
them,  respectively,  and  credited  with  the 
amounts  they  have  rightfully  paid  out  In  im- 
proving or  preserving  said  real  estate,  includ- 
ing the  expenses  Incurred  by  the  complain- 
ant in  completing  said  cottage,  and  the  com- 
plainant should  be  credited  with  the  several 
amounts  allowed  her  for  money  loaned,  wid- 
ow's award,  expenses  of  administration,  and 
the  balance  found  to  be  due  her  decreed  to 
be  a  lien  upon  said  real  estate,  and  a  decree 
entered  fully  settling  the  rights  of  the  par- 
ties in  said  real  estate. 

The  decree  will  therefore  be  affirmed  In 
part  and  reversed  In  part,  and  remanded  to 


the  circuit  court,  with  directions  to  proceed  to 
a  final  determination  of  the  case  in  accord- 
ance with  the  views  herein  expressed;  and 
the  complainant  will  pay  one-third  and  the 
defendants  two-thirds  of  the  costs  occasioned 
by  this  appeal. 
Decree  reversed  tn  part,  and  remanded. 


AOKLBY 


(203  III.  S30> 

OROTJCHBR.* 


(Supreme  Court  of  Illinois.    June  10,  1903.) 

EQUITY  —  PARTIES  —  CROSS-BILL— WAIVER  OF 
OBJECTION— AMENDMENT— ESTOPPEL  — .  CON- 
STRUCTIVE TRUST— STATUTE  OF  FRAUDS- 
LIMITATIONS. 

1.  One  who  claims  to  own  an  interest  in  the 
property  is  entitled  to  become  a  party  de- 
fendant to  a  suit  by  one  claiming  to  be  the 
owner  in  fee,  to  have  a  deed  which  she  had 
executed  declared  void  as  a  cloud  on  her  title. 

2.  A  cross-bill  not  being  objected  to  by  com- 
plainants, but  treated  as  a  proper  pleading  by 
answering  it,  is  properly  made  the  basis  of  a 
decree. 

3.  That  one's  first  cross-bill  is  sworn  to  does 
not  estop  him  to  make  an  amendment,  the 
verification  not  being  required  by  law. 

4.  C.  {provided  A.  and  her  family  a  home, 
living  with  them,  paying  the  expraises,  and 
intrusting  his  earnings  to  her,  whom  he  trust- 
ed implicitly.  She,  on  taking  title  to  property 
bought  with  his  money,  without  his  knowledge 
took  it  in  her  name.  Held,  that  a  trust  by 
construction,  to  which  the  statute  of  frauds 
does  not  apply,  was  raised  in  his  favor. 

5.  A  suit  to  enforce  a  constructive  trust  to 
land  is  not  stale  and  barred  by  limitations, 
where  both  parties  continue  to  live  on  the 
premises  together. 

Error  to  Circuit  Court,  Cook  County;  Bll- 
ridge  Hanecey,  Judge. 

Suit  by  Maggie  Ackley  against  Ida  Moore 
and  another.  Alfred  Groncher  became  a  de- 
fendant and  filed  a  cross-bill,  on  which  he 
had  a  decree.  Complainant  brings  error. 
Affirmed. 

This  is  a  writ  of  error  to  the  circuit  cotu-t 
of  Cook  county  by  plaintiflC  in  error,  seeking 
to  reverse  a  decree  wha-eln  the  defendant  in 
error  was  held  to  be  the  owner  in  fee  simple 
of  certain  real  estate. 

The  plaintiff  in  error,  Maggie  Ackley,  filed 
a  bill  on  February  8,  1899,  to  which  Ida 
Moore  and  William  Moore  were  made  par- 
ties defendant,  praying  to  have  a  certain 
deed  from  her  to  them  declared  void  as  a 
cloud  upon  her  title  to  certain  lots  in  Cook 
county,  and  to  enjoin  them  from  incumber- 
ing the  same  until  the  further  order  of  the- 
court.  By  an  amendment  to  the  bill,  Alfred 
Croucher,  who  claimed  some  interest  In  the- 
property  and  petitioned  the  court  to  be 
heard,  was  made  a  party  defendant  thereto. 
Ida  Moore  and  William  Moore  answered  tbe 
bill;  denying  the  allegations  thereof,  denyhig 
all  equl^  as  alleged,  and  averring  that  the 
property  was  purchased  with  the  Joint 
funds  of  complainant  and  Alfred  Croucher. 
Croucher  also  answered,  alleging  that  he  and 
complainant,  in  1885.  began  business  togeth- 

*RehearlnK  denied  October  8,  1903. 

\  S.  See  Equity,  vol.  U,  Cent.  Die.  {  seT. 
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«r,  as  partners,  for  the  purpose  of  buying 
property  for  their  own  common  profit,  and 
continued  the  same  until  July,  1898,  and  as 
such  partners  purchased  and  paid  for  the 
lots  In  question,  placing  valuable  Improve- 
ments thereon  out  of  their  joint  moneys; 
that  he  had  paid  more  than  one-half  of  the 
purchase  money  and  expense  of  Improve- 
ments; that  by  agreement  the  title  was  tak- 
en In  the  name  of  Maggie  Ackley,  to  be  held 
for  their  joint  benefit. 

On  May  27,  1899,  Croucher  filed  a  cross- 
bill, alleging  the  formation  of  the  said  part- 
nership, and  the  purchase  of  the  proiierty  in 
ijuestlon,  also  certain  other  lots  in  Tolleston, 
Ind.,  and  alleging  also  that  the  property  was 
Improved  with  their  common  labor  and 
means;  that  she,  since  July  1,  1898,  has  col- 
lected the  rents  and  refuses  to  account  to 
him;  that  one  of  the  foregoing  pieces  of 
property,  known  as  the  Langley  avenue 
premises,  was  paid  for  with  purchase  money 
(nruished  by  him;  that  after  the  purchase  of 
said  premises  they  together  took  possession 
of  the  last-mentioned  premises,  and  occupied, 
managed,  and  controlled  the  same  in  com- 
mon as  a  home  until  July  1,  1898,  when  she 
dispossessed, blm;  that  she  then  conveyed 
the  premisas  to  her  daughter  Narthena,  and 
afterwards  to  her  daughter  Ida  Moore,  and 
that  Ida  Moore  and  her  husband  knew  of 
the  partnership  relation  and  that  Croucher 
bad  an  interest  theretn.  The  cross-bill  tlien 
alleges  that  Maggie  Ackley  is  committing 
waste  and  squandering  the  rents,  and  con- 
cludes with  a  prayer  for  an  accounting,  and 
for  a  decree  declaring  the  copartnership 
void,  and  that  the  premises  be  declared  to 
be  held  by  Maggie  Ackley  in  trust  for  cross- 
complainant  to  the  extent  of  one-half  there- 
of, and  that  partition  be  made.  Ida  Moore 
and  husband  answered  this  cross-bill,  admit- 
ting, among  other  things,  that  Maggie  Ack- 
ley conveyed  to  her  daughters  Narthena  and 
Ida  to  defeat  Croucher's  Interest  therein. 
The  answer  claims  one  half  of  the  premises 
In  fee  in  Ida  Moore  by  virtue  of  the  deed, 
and  concedes  that  Croucher  is  the  owner  of 
the  other  half  thereof.  Maggie  Ackley  then 
filed  an  answer  to  the  cross-bill  at  Croucher, 
denying  its  allegations,  and  averring  that  she 
bought  and  paid  for  said  property  independ- 
ently, and  without  cross-complainant's  aid, 
and  ii^  now  the  absolute  owner  thereof.  Ida 
Moore  and  her  husband  then  filed  a  cross- 
bill, in  substance  setting  up  the  facts  con- 
tained in  their  answer,  praying  for  partition. 

After  answers  to  this  latter  cross-bill  were 
filed,  the  cause  was  referred  to  the  master, 
who  took  the  testimony,  and  made  a  report 
on  March  6,  1900.  Croucher  thereupon,  by 
leave  of  the  court  and  pursuant  to  an  order 
thereof,  on  March  6,  1900,  amended  ills  cross- 
bill so  as  to  conform  to  the  decree  as  re- 
ported by  the  master,  striking  out  from  the 
cross-bill  all  allegations  about  joint  Interests, 
partnership  dealings,  and  joint  purchases  by 
Mrs.  Ackley,  witb  an  agreement  to  hold  the 


title  for  the  benefit  of  herself  and  cross- 
complainant,  and  substituting  in  place  there- 
of the  allegation  that  in  1885  he  brought 
Maggie  Ackley  and  family  to  Chicago;  that 
they  resided  with  him,  and  he  provided  them 
with  their  support  continuously,  imtil  1898; 
that  he  furnished  the  money  with  which  6he 
purchased  and  took  title  in  her  own  name  to 
the  Langley  avenue  property  and  the  other 
lots  In  question;  that  she  had  no  means  of 
her  own;  that  he  specifically  furnished  the 
sum  of  $960,  the  purchase  money  with  which 
the  Langley  property  was  purchased,  took 
possession  thereof,  and  erected  valuable  Im- 
provements, paying  for  said  Improvements 
with  his  own  money,  and  that  he  thereby  ac- 
quired an  equitable  interest  equal  to  the 
whole  value  of  the  premises,  the  said  Maggie 
Ackley  receiving  the  title  tn  trust  for  him. 
Maggie  Ackley  filed  an  answer  to  this 
amended  cross-bill,  denying  its  allegations, 
and  setting  up  the  statute  of  frauds  as  a  de- 
fense to  the  amended  cross-bill,  on  the 
ground  that  the  trust  therein  alleged'  is  not 
manifested  and  proved  by  any  writing;  also 
setting  up  the  statute  of  limitations  in  bar 
to  his  right  to  an  accounting  for  rents. 

On  stipulation,  the  court  ordered  the  orig- 
inal bill  dismissed  as  to  Ida  and  William 
Moore,  and  also  ordered  their  croes-bill  dis- 
missed. Upon  re-reference  to  the  master  no 
other  testimony  was  taken,  but  a  new  re- 
port was  made  upon  the  Issues  as  made  by 
the  amended  cross-bill  of  Croucher  and  the 
answer  of  Maggie  Ackley  thereto,  who  found 
that  the  allegations  of  the  amended  cross- 
bill were  sustained;  ttiat  the  statute  of 
frauds  was  not  a  bar  to  Croucher's  claim, 
upon  the  theory  that  he  took  the  title  by 
way  of  a  resulting  trust,  which,  under  the 
statute,  need  not  be  in  writing;  and  that 
the  statute  of  limitations  was  of  no  avail  to 
Mrs.  Ackley,  because  both  of  the  parties 
lived  upon  the  premises  from  the  beglniAng 
of  their  transactions  until  1898. 

J.  Kent  Ureen,  for  plaintiff  in  error. 
James  E.  White  and  F.  A.  Denison  (Edward 
H.  Morris,  of  counsel),  for  defendant  in  er- 
ror. 

WILKIN,  J.  (after  stating  the  facts).  It 
is  first  contended  that  the  court  below  erred 
in  granting  leave  to  the  defendant  In  error 
to  be  made  a  party  defendant  to  the  original 
bill  of  Mrs.  Ackley,  and  also  that  the  court 
committed  error  in  permitting  him  to  file  his 
cross-bills,  because  they  were  not  germane 
to  the  subject-matter  of  the  original  bill. 

The  original  bill  was  filed  by  Mrs.  Ackley, 
claiming  to  be  the  owner  In  fee,  to  remove 
as  a  cloud  upon  her  title  a  deed  which  she 
had  executed  to  Ida  Moore,  conveying  prop- 
erty In  which  Croucher  himself  claimed  an 
interest  He  was  clearly  interested  in  the 
outcome  of  that  litigation,  and  the  court, 
upon  a  proper  showing,  permitted  him  to  be- 
come a  party  thereto.  He  was  in  no  sense 
a  mere  intermeddier,  aa  counsel  for  plaintiff 
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In  error  Infers,  having  no  substantial  Inter- 
est In  the  proceeding.  According  to  his  the- 
ory he  owned  at  least  a  one-half  interest,  if 
not  the  whole,  of  the  property  which  was 
the  Bubject-matter  of  the  original  bill,  and 
was  therefore  entitled  to  become  a  party. 
Marsh  V.  Green,  79  111.  385. 

The  crosB-blll  was  not  only  germane  to  the 
issue  made  by  the  original  bill  and  answer, 
but  the  complainant,  Mrs.  Ackley,  made  no 
objection  to  tiling  it,  and  treated  it  as  a 
proper  pleading  In  the  cause  by  answering  It. 
and  the  circuit  court  properly  made  It  the 
basis  of  Its  decree.  Prlchard  v.  Llttlejobn, 
128  lU.  123,  21  N.  E3.  10. 

Nor  was  the  defendant  in  error  estopped 
to  make  his  second  amendment  by  the  fact 
that  his  first  cross-bill  was  sworn  to.  The 
verification  of  the  cross-bill  was  not  re- 
quired by  law,  and  the  fact  of  its  being 
sworn  to  performs  no  office,  and  therefore 
the  court,  in  the  exercise  of  Its  discretion, 
had  a  right  to  permit  the  amendment. 
OampbeU  v.  Powers,  139  lU.  128,  28  N.  a 
1062. 

It  is  said  the  chancellor  erred  in  holding 
that  Oroucher  took  the  equitable  title  to 
the  Langley  avenue  premises  by  way  of  a 
resulting  trust,  the  contention  of  counsel  be- 
ing that  such  a  trust.  If  one  existed,  was  an 
express  trust,  and  contrary  to  the  statute 
of  frauds,  because  not  evidenced  by  any 
writing.  The  evidence  shows  that  Croncher, 
an  old  man  about  00  years  of  age,  came  to 
Chicago  in  1886,  and  brought  Mrs.  Ackley 
and  her  daughters,  with  whom  he  lived  from 
that  time  until  1898,  apparently  as  one  fam- 
ily, be  providing  them  with  a  comfortable 
home,  paying  all  doctor  bills  and  common 
living  expenses.  He  first  engaged  In  the 
express  business,  and  later  in  the  business 
of  night  scavenger  and  of  removing  dead 
animals  from  the  city  of  Chicago.  His  earn- 
ings aggregated  about  $250  a  month,  which 
he  Intrusted  to  the  custody  of  Mrs.  Ackley, 
as  custodian,  to  pay  the  family  debts,  liv- 
ing expenses,  etc.  With  the  money  thus 
provided  by  him  the  property  In  question 
and  the  four  lots  in  ToUeston,  Ind.,  were 
.purchased,  and  the  Improvements  thereon 
were  paid  for  out  of  the  same  funds.  The 
evidence  shows  that  Mrs.  Ackley  had  no 
means  after  she  came  to  Chicago,  of  conse- 
quence, of  her  own,  at  any  time.  The  Lang- 
ley  avenue  premises  were  purchased  in  1888. 
The  owner  of  the  premises  refused  to  sell 
direct  to  Croucher  or  to  Mrs.  Ackley  be- 
cause they  were  colored  people,  and  by  an 
arrangement  with  one  Mary  Drake,  a  white 
person,  she  became  the  purchaser,  $400  be- 
ing paid  In  cash  and  a  note  and  mortgage 
given  for  |660,  the  purchase  price  being  $960. 
Croucher  furnished  the  $400,  and  the  funds 
with  which  to  pay  off  the  mortage.  Mrs. 
Ackley,  when  the  mortgage  was  paid  off, 
attended  to  the  business,  and  took  the  title 
to  the  property  In  herself.  The  evidence 
shows  that  defendant  in  error  trusted  to  her 


implicitly,  but  as  to  why  she  took  the  title 
in  her  own  name  rather  than  in  his  is  not 
explained.  An  Inference  can  reasonably  be 
drawn  from  the  testimony -that  the  title  was 
thus  taken  in  Mrs.  Ackley  without  his  knowl- 
edge. He  simply  provided  the  means,  while 
Mrs.  Ackley  attended  to  the  business.  Un- 
der the  facts,  although  the  evidence  Is  some- 
wliat  contradictory,  we  think  the  master  lu 
chancery  was  Justified  in  finding,  as  a  mat- 
ter of  law,  that  a  trust  was  raised  in  favor 
of  Ckroucher.  Where  one  obtains  title  to 
property  by  virtue  of  a  confidential  relation 
and  influence,  courts  of  eqnlty,  in  order  to 
administer  complete  Justice  between  the  par- 
ties, will  raise  a  trust,  by  construction,  out 
of  such  circumstances  or  relation,  and  this 
trust  they  will  fasten  upon  the  conscience 
of  the  offending  party,  and  will  convert  him 
Into  a  trustee  of  the  legal  title.  To  such 
cages  the  statute  of  frauds  does  not  apply. 
Allen  V.  Jackson,  122  111.  667,  13  N.  E.  840; 
Pope  V.  Dapray,  176  111.  478,  52  N.  B.  58. 

The  contention  that  the  claim  of  defend- 
ant In  error  is  stale  and  barred  by  the  stat- 
ute of  limitations  avails  plaintiff  in  error 
nothing.  Defendant  in  error,  until  1886,  was 
as  much  In  possession  of  the  Langley  avenue 
property  as  was  plaintiff  in  error. 

From  a  careful  reading  of  the  whole  rec- 
ord we  think  the  equities  of  this  cause  are 
with  the  defendant  in  error,  and  that  the 
decree  of  the  circuit  court  is  right  The  de- 
cree gives  to  defendant  in  error  the  Langley 
avenue  property,  and  makes  no  finding  as 
to  the  other  property  mentioned  in  the  orig- 
inal bill.  Whatever  benefit  plaintiff  In  er- 
ror has  obtained  In  the  way  of  rents  and 
profits  and  the  retention  or  sale  of  other 
property  bought  with  money  furnished  by 
defendant  In  error,  she  is  permitted  to  keep, 
and  to  which  the  defendant  in  error  makes 
no  objection. 

The  decree  of  the  circuit  court  will  be 
afilrmed.    Decree  affirmed. 


(MS  III.  tot) 
NORTH  CHICAGO  ST.  R.  CO.  v.  COSSAR.* 
(Supreme  Court  of  Illinois.    June  16,  1903.) 

HIGHWAVS— LAW  OP  THE  ROAD— BICYCLES— 
COLLISIONS  —  PASSINO  VEHICLES  —  DUTIES 
OP  PARTIES— INJURIES— PROMIXATB  CAUSB 
—  CONTRIBUTORY  NBOLIQENCB  —  INSTRUC- 
TIONS. 

1.  In  an  action  for  injuries,  where  the  dam- 
ages  sought  to  be  recovered  are  speculative  and 
not  susceptible  of  direct  proof,  and  the  judg- 
ment appealed  from  is  for  $1,000  or  more,  an 
appeal  lies  from  the  judgment  of  the  Appellate 
Court  to  the  Supreme  Court  without  a  certifi- 
cate of  importance. 

2.  In  an  action  for  injuries  to  plaintiff  while 
riding  a  bicycle  along  a  city_  street,  evidence 
reviewed,  and  held,  that  plaintiff's  failure  to 
turn  out  a  sufficient  distance  from  a  street  car 
to  permit  her  to  pass  the  conductor  In  safety 
was  the  proximate  cause  of  the  injury,  and 
that  she  was,  therefore,  not  entitled  to  re- 
cover. 


•Rehearing  denied  October  t,  190S. 


Digitized  by 


Google 


lit) 


NORTH  CHICAGO  ST.  R.  CO.  v.  COSSAE. 


89 


3.  In  an  action  tor  injuries,  an  instruction 
that  by  ordinary  care  is  meant  such  a  degree 
of  care  under  the  drcnmstancea  and  io  the  ait- 
nation  in  wliich  the  plaintiff  was  placed,  so 
far  as  they  may  be  shown  by  the  evidence, 
as  an  ordinarily  pmdent  and  cautions  man  would 
exercise  under  like  circumstances  and  in  the 
same  situation  for  liia  own  safety  to  avoid  ap- 
parent danger,  was  objectionable  as  author- 
isiog  the  jury  to  infer  therefrom  diat,  if  plain- 
tiff was  in  the  exercise  of  due  care  at  the 
instant  the  accident  occurred,  she  might  re- 
cover, though  she  was  guilty  of  negligence  in 
having  placed  herself  in  the  position  she  was 
at  the  time  of  the  collision. 

4.  A  bicycle  is  a  vehicle  subject  to  the  rules 
of  law  governing  other  vehicles,  and  its  rider 
is  reiiuired  to  use  the  same  degree  of  care  to 
avoid  injury  as  the  driver  of  a  team. 

5.  Where  a  bicycle  rider  attempted  to  pass 
the  conductor  of  a  standing  street  car,  who  had 
alighted  to  assist  a  passenger  to  the  ground, 
each  bicycle  rider  was  bound  at  her  peril  to 
turn  out  a  sufficient  distance  to  avoid  a  colli- 
sion with  the  conductor. 

BCagmder,  J.,  dissenting. 

Appeal  from  Appellate  Cioart,  Flrat  Dis- 
trict. 

Action  by  Frances  L.  Cossar  against  the 
North  Chicago  Street  Railway  Company. 
From  a  Judgment  In  faror  of  plaintiff,  af- 
firmed by  the  Ai^ellate  Conrt,  defendant  ap- 
peals.   Reversed. 

John  A.  Rose  and  Louis  Bolsot  (W.  W. 
Gnrley,  of  counsel),  for  appellant  James 
Smith,  for  appellee. 


HAND,  C.  J.  This  was  an  action  on  the 
case  to  recover  damages  for  a  personal  in- 
Jury.  The  declaration  contained  one  count, 
which  averred,  in  substance,  that  on  the  17th 
day  of  August,  1897,  the  defendant  was  pos- 
sessed of  and  operating  a  street  car,  going 
west,  in  Fullerton  avenue,  in  the  city  of 
Chicago;  that  while  the  plaintiff  was  riding 
a  bicycle  in  the  same  direction  on  said  ave- 
nue, at  a  point  near  Oakley  avenue,  in  the 
exercise  of  due  care  for  her  own  safety,  the 
conductor  who  was  then  and  there  In  charge 
of  said  car,  and  who  knew  of  the  approach 
of  the  plaintiff,  or  by  the  exercise  of  reason- 
able care  might  have  known  of  her  ap- 
proach, negligently  and  without  warning  sud- 
denly Jumped  off  the  car  Immediately  in 
front  of  tlie  plaintiff,  so.  that  the  bicycle  up- 
on wUch  she  was  riding  struck  him,  where- 
by she  was  thrown  to  the  ground  and  injur- 
ed. The  general  issue  was  filed,  and  upon 
the  trial  the  Jury  returned  a  verdict  In  fa- 
vor of  the  plaintiff  for  $1,000,  which,  on  ap- 
peal, was  affirmed  by  the  Appellate  Court 
fM'  the  First  District,  and  a  further  appeal 
has  been  prosecuted  to  this  court 

A  motion  lias  been  made  to  dismiss  the 
appeal  on  the  ground  of  want  of  Jurisdiction 
In  this:  that  no  more  than  $1,000  is  involved 
and  no  certificate  of  Importance  has  been 
granted  by  the  Appellate  Court.  This  is  an 
action  In  which  the  damages  sought  to  be 
recovered  are  speculative  and  not  susceptible 
of  direct  proof,  and  the  Judgment  appealed 
from  is  for  |1,000.    The  question  raised  here 


has  been  before  this  coiurt  repeatedly,  and' 
the  rule  amiounced  by  the  decided  cases  is 
that  in  actions  ex  contractu  or  ex  delicto,  if 
the  damages  sought  to  be  recovered  are 
speculative  in  character  and  not  susceptible 
of  direct  proof,  and  the  damages  are  $1,000 
or  more,  as  shown  by  the  Judgment  an  ap- 
peal lies  from  the  Judgment  of  the  Appellate 
Comrt  to  this  court  without  a  certificate  of 
Importance.  Baber  v.  Pittsburg,  Cincinnati 
&  St  Louis  Railroad  Co.,  93  111.  342;  Han- 
klns  V.  Chicago  &  Northwestern  Railway  Co., 
100  111.  466;  Umlauf  v.  Umlauf,  103  Ul. 
651;  Bank  of  Commerce  v.  Miller,  66  N.  B. 
1039.  This  appeal  falls  within  the  rule 
above  announced,  and  this  court  has  Jurisdic- 
tion thereof  without  a  certificate  of  Im- 
portance. The  motion  to  dismiss  will  be  de- 
nied. 

There  was  but  little  conflict  in  the  evi- 
dence, from  which  it  appeared  the  plaintiff, 
a  young  woman  about  20  years  of  age,  on 
August  17,  1897,  started .  with,  her  mother 
and  aunt  to  go  from,  their  home  on  the  n<nrth 
side,  in  Uie  city  of  Chicago,  to  Haywood,  a 
suburb  of  said  city.  Her  mother  and  aunt 
were  upon  the  street  car,  and  she  rode  a  bicy- 
cle. When  upon  Fullerton  avenue,  which 
runs  east  and  west  the  plaintiff  at  times 
was  In  front  and  again  in  the  rear  of  the 
car  upon  which  her  mother  and  aimt  were 
passengers.  When  the  car  stopped  at  Oak- 
ley avenue,  which  nms  north  and  south,  the 
conductor  was  upon  the  front  platform.  At 
that  point  he  left  the  car  to  assist  a  lady 
passenger  In  alighting,  and  Just  as  he  step- 
ped upon  the  ground  the  plaintiff,  who  was 
riding  near  the  car  and  a  few  feet  to  the 
rear  of  the  platform,  upon  the  same  side  up- 
on which  be  alighted,  ran  against  him  with 
her  bicycle.  He  was  knocked  down,  and  she 
was  thrown  from  the  bicycle  and  her  arm 
broken.  The  car  stopped'  at  a  usual  stopping 
place  to  receive  and  discharge  passengers, 
the  conductor  left  the  car  in  his  usual  man- 
ner, the  plaintiff  was  accustomed  to  riding 
a  bicycle  upon  the  streets  of  the  city,  the  ac- 
cident occurred  about  11  o'clock  in  the  fore- 
noon, the  street  was  free  from  teams,  her 
view  was  unobstructed,  the  pavement  was  in 
good  repair,  the  plaintiff  was  riding  at  the 
rate  of  five  or  six  miles  per  hour,  and  the 
car  was  standing  still  at  the  time  of  the 
collision. 

At  the  close  of  all  the  evidence  the  de- 
fendant moved  the  court  to  take  the  case 
from  the  Jury,  which  the  court  declined  to 
do.  We  are  of  the  opinion  the  motion  should 
have  been  allowed,  and  the  Jury  Instructed 
to  find  for  the  defendant  The  plaintiff 
knew  the  car  was  accustomed  to  stop  at  the 
further  side  of  cross  streets  for  the  purpose 
of  receiving  and  discharging  passengers,  and 
that  the  conductor  usually  left  the  car  at 
such  st<^s.  While  the  plaintiff  had  the  right 
to  ride  a  bicycle  upon  the  streets,  the  de- 
fendant had  the  right  to  stop  its  car  at  that 
place,  and  the  conductor  had  a  right  to  be 
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upon  the  street;  and  it  was  the  duty  of 
plaintiff,  she  knowhig  the  car  was  apt  to 
stop,  to  watch  for  and  guard  against  striking 
passengers  who  were  entering  or  leaving  the 
car,  or  the  servants  of  the  defendant  who 
had  alighted  for  the  purpose  of  assisting 
persons  to  leave  or  enter  the  car.  The  evi- 
dence shows  the  conductor  was  standii^ 
from  two  to  five  feet  from  the  car  at  the 
time  he  was  struck.  He  had  the  right  to  be 
in  the  street  near  his  car  at  that  place  while 
it  was  standing  still.  The  plaintifT  was 
aware  of  that  fact  The  street  was  of  suf- 
ficient width  to  have  permitted  the  plaintifl 
to  pass  in  safety,  and,  if  she  desired  to  go 
ahead  of  the  car  while  it  was  standing  still, 
it  was  her  duty  to  keep  far  enough  away 
from  the  car  to  avoid  striking  persons  get- 
ting off  or  on  the  car  in  the  usual  way,  or 
the  servants  of  defendant  while,  performing 
their  duties  of  assisting  passengers  to  oiter 
or  leave  the  car.  This  she  failed  to  do,  but 
kept  OS  her  course  .at  so  high  a  rate  of  speed 
and  so  close  to  the  car  that  she  was  unable 
to  stop  her  wheel  in  time  to  avoid  a  collision 
when  the  conductor  alighted,  the  result  of 
which  was  her  bicycle  struck  him  with  so 
much  force  ~a8  to  knock  him  down  and  to 
throw  her  off  upon  the  ground  and  inflict 
upon  her  the  Injuries  complained  of.  It  Is 
plain  from  the  tmdisputed  evidence  that  her 
failure  to  torn  out  a  sufficient  distance  from 
the  car  to  i>ermit  her  to  pass  in  safety  was 
the  proximate  cause  of  the  injury.  It  was 
not  the  duty  of  the  conductor  to  warn  the 
plaintiff  that  the  car  would  stop  at  the  fur- 
ther side  of  Oakley  avenue,  at  its  intersec- 
tion with  Fullerton  avenue,  to  receive  and 
discharge  passengers,  and  that  he  would 
alight  from  the  car  at  that  point.  She  was 
aware  of  such  facts.  It  is  clear  from  the 
evidence  that  the  conductor  was  looking 
west  at  the  time  he  alighted,  and  did  not  see 
the  plaintiff  until  he  was  struck  by  the  bi- 
cycle and  thrown  down. 

Complaint  is  also  made  that  the  court  err- 
ed in  giving  to  the  Jury,  upon  behalf  of  the 
plaintiff,  the  following  instruction:  "The 
court  instructs  the-  Jury  that  by  ordinary 
care  the  law  means  such  a  degree  of  care, 
under  the  circumstances  and  in  the  situation 
in  which  the  plaintiff  was  placed,  so  far  as 
they  may  be  shown  by  the  evidence,  as  an 
ordinarily  prudent  and  cautious  person  would 
exercise,  under  like  circumstances  and  in  the 
same  situation,  for  his  own  safety,  to  avoid 
apparent  danger."  The  criticism  made  upon 
this  instruction  is  that  it  assumes  that  an  or- 
dinarily prudent  and  cautions  person  might 
find  himself  in  the  situation  that  plaintiff 
was  in  at  the  time  of  the  accident,  and  as- 
sumes that  she  was  not  guilty  of  contribu- 
tory negligence  in  being  in  the  position  In 
which  she  found  herself  at  the  time  of  the 
injury.  In  personal  Injury  cases  it  has  been 
r^eatedly  held  by  this  court  that  It  is  im- 
proper to  give  an  Instruction  which  limits  the 
question  of  due  care  to  the  conduct  of  the 


plaintiff  at  the  time  of  the  Injury,  regardless 
of  his  conduct  In  placing  himself  in  a  place 
of  danger.  The  claim  of  defendant  was  that 
plaintiff  was  guilty  of  contributory  negli- 
gence In  riding  her  bicycle,  at  the  rate  of 
speed  at  which  she  was  going,  so  close  to 
the  car  that  when  it  stopped  to  let  off  a  pas- 
senger an  accident  would  be  likely  to  occur 
in  case  a  passenger  or  the  conductor  should 
step  from  the  car.  We  think  this  instruc- 
tion subject  to  the  criticism  made,  and  that 
the  jury  might  well  have  inferred  therefrom 
that,  if  the  plaintiff  was  in  the  exercise  of 
due  care  at  the  instant  when  the  accident  oc- 
curred, then  she  might  recover,  although  the 
evidence  showed  she  was  guilty  of  negli- 
gence in  having  placed  herself  in  the  posi- 
tion in  which  she  found  herself  at  the  time 
of  the  collision.  In  Otiicago,  Milwaukee  & 
St  Paul  RaUway  Co.  v.  HalSey,  133  111.  248, 
254,  23  N.  E.  1028,  1030*  in  discussing  the 
question  now  under  consideration,  the  court 
said:  "Nor  should  the  inquiry  in  regard  to 
contributory  negligence  by  the  deceased  have 
been  directed  only  to  the  evidence  of  what 
the  deceased  did  at  the  time  of  receiving  the 
injury.  The  claim  of  appellant  is,  not  that 
he  then  failed  to  do  what  a  man  of  ordinary 
caution  would  have  done  to  avoid  injury,  but 
that  he  failed  to  do  what  a  man  of  ordina- 
ry caution,  under  like  circumstances,  would 
have  done  to  avoid  placing  himself  In  a  posi- 
tion from  which  he  could  not  escape  without 
being  injured.  One  who,  failing  to  observe 
due  care,  blindly  walks  into  a  danger  that 
the  observance  of  due  care  would  have  en- 
abled him  to  avoid,  is  no  less  guilty  of  con- 
tributory negligence  than  he  who  by  the  ob- 
servance of  due  care  could  extricate  himself 
from  danger  fails  to  make  any  effort  for  his 
personal  safety,  and  because  thereof  is  injur- 
ed." 

The  authorities  agree  that  a  bicycle  is  a 
vehicle,  subject  to  the  rules  of  law  governing 
other  vehicles  (State  v.  Collins,  16  R.  I.  371, 

12  Ati.  121;  Holland  v.  Bartch,  120  Ind.  46, 
22  N.  E.  83,  16  Am.  St.  Rep.  307;  Swift  v. 
Topeka,  43  Kan.  671,  23  Pac.  1075,  8  L.  R,  A. 
772;  Thompson  v.  Dodge,  58  Minn.  555,  60 
N.  W.  545,  28  L.  R.  A.  608,  49  Am.  St  Rep. 
633;  Elliott  on  Roads  and  Streets  [2d  Ed.] 
§  852);  and  it  has  been  held  that  the  rider 
of  a  bicycle  is  required  to  use  the  same  de- 
gree of  care  as  the  driver  of  a  team  of  horses 
hitched  to  a  wagon  (Peltier  v.  Bradley,  67 
Conn.  42,  34  Ati.  712,  32  L.  R.  A.  651);  and 
that  the  driver  of  a  vehicle  who  attempts  to 
pass  another  vehicle  on  a  public  road  does  so 
at  bis  peril  (Avegno  v.  Hart  25  Ia.  Ann.  235, 

13  Am.  Rep.  133);  and  it  was  ruled  by  the 
New  York  Court  of  Appeals,  in  Adolph  v. 
Central  Park,  North  &  East  River  Railroad 
Co.,  76  N.  Y.  530,  533,  that  "one  person  may 
choose  to  go  at  a  slow  pace  along  the  way, 
and  has  a  right  so  to  go;  another  may  choose 
to  go  at  a  faster  pace,  and  has  a  right  so  to 
go:  yet  each  must  exercise  his  right  so  as  not 
unnecessarily  to  abridge  the  use  by  the  oth- 
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er  of  his  rlgbt.  The  one  choosing  to  go  fast 
may  turn  out  and  go  past  the  one  choosing 
to  go  slow,  but  must  keep  clear  of  him  in 
doing  it;"  and  by  tlie  Supreme  Court  of 
Tennessee  In  Young  v.  Cowden,  98  Tenn.  577, 
40  S.  W.  1088,  that  It  is  the  duty  of  the  driyer 
of  a  vehicle  following  another  to  give  warn- 
ing to  the  vehicle  in  front  before  attempting 
to  pass,  where  it  Is  dangerous  to  pass,  and 
then  not  to  attempt  to  pass  unless  he  can  do 
so  safely. 

We  think  the  contributory  negligence  of 
the  plaintiff  in  this  case  was  such  as  to  bar 
a  recovery.  In  Beldler  v.  Branshaw,  200  m. 
425,  480,  65  N.  B.  1086,  1088,  we  said:  "Al- 
though It  is  true  that  the  question  of  contrib- 
utory negligence  is  ordinarily  a  question  for 
the  Jury,  yet  when  there  is  no  conflict  In  the 
evidence,  and  the  court  can  clearly  see  that 
the  injury  was  the  result  of  the  negligence 
of  the  party  injured.  It  should  not  hesitate 
to  Instruct  the  Jury  to  return  a  verdict  for 
the  defendant.  In  Lovenguth  v.  Oty  of 
Bloomlngton,  71  II1>  238,  it  Is  said  (page  241): 
*A  party  has  no  right  to  knowingly  expose 
himself  to  danger  and  then  recover  dam- 
ages for  an  Injury  which  he  might  have 
avoided  by  the  use  of  reasonable  precaution.' 
In  Werk  v.  Illinois  Steel  Co.,  154  111.  427,  432, 
40  N.  B.  442,  444,  the  court  say:  "While  ques- 
tions of  negligence  or  of  contributory  negli- 
gence are  ordinarily  questions  of  fact,  to  be 
passed  upon  by  a  Jury,  yet,  when  the  undis- 
puted evidence  Is  so  conclusive  that  the 
court  would  be  compelled  to  set  aside  a  ver- 
dict In  opposition  to  It,  the  court  may  with- 
draw the  case  from  the  consideration  of  the 
Jury  and  direct  a  verdict' " 

The  Judgments  of  the  superior  and  appel- 
late courts  will  be  reversed. 

Judgment  reversed. 

MAGRUDBR,  J.  (dissenting).  I  cannot 
concur  in  this  decision.  The  car  was  travel- 
ing west  upon  Fullerton  avenue,  and  the  ac- 
cident occurred  when  the  car  reached  the 
crossing  of  Fullerton  avenue  by  Oakley  ave- 
nue; the  latter  running  north  and  south.  The 
plaintiff,  who  was  Injured,  was  riding  her  bi- 
cycle at  the  time  of  the  accident,  going  west 
in  the  same  direction  In  which  the  car  was 
going.  At  the  time  the  accident  occurred,  she 
was  on  the  north  side  of  the  car,  between  the 
car  and  the  sidewalk,  upon  Fullerton  ave- 
nue, which  was  a  public  street.  There  are 
circumstances  going  to  show  that  the  con- 
ductor was  guilty  of  gross  negligence,  which 
resulted  in  the  Injury  to  the  appellee.  But, 
If  he  was  not  guilty  of  gross  negligence,  the 
evidence  tends  to  show  that  he  was  guilty  of 
negligence,  and  that  appellee  was  In  the  ex- 
ercise of  due  care  for  her  own  safety.  This 
being  so,  the  judgment  of  the  snperior  court 
of  Cook  county  in  her  favor,  awarding  her 
$1,000  damages  and  the  judgment  of  the 
Appellate  Court  affirming  the  judgment  of 
the  superior  court,  are  a  final  determination 
of  the  facts,  so  far  as  this  court  is  concerned. 


When  the  car,  going  west,  reached  Oakley 
avenue,  the  conductor,  who  was  upon  the 
front  platform  of  the  car,  Jumped  off  the  car 
into  the  street  at  a  distance  of  from  two  to 
five  feet  from  the  car.  There  is  as  much  evi- 
dence tending  to  show  that  the  distance  to 
which  he  Jumped  from  the  car  Into  the  street 
was  four  or  Ave  feet,  as  that  It  was  a  less 
number  of  feet.  The  car  at  the  time  was 
full  of  passengers.  His  object  In  Jumping 
from  the  car  to  the  street  was  to  catch  the 
rear  platform  of  the  car,  as  it  rtiould  come 
up  to  him  while  he  was  standing  in  the 
street.  It  makes  no  difference  whether, 
when  the  car  should  come  up  to  blm,  he 
was  going  to  help  a  passenger  alight  or  not. 
His  real  object  in  jumping  into  the  street 
was  to  jump  upon  the  car  at  the  rear,  when 
the  rear  should  come  up  to  where  he  was. 
The  conductor  himself  says  in  his  testimony: 
"Every  conductor  has  a  different  way  of 
working  his  car.  If  I  am  on  the  front  end 
of  the  car,  in  order  to  save  time,  I  will  al- 
ways jump  back,  and  catch  the  back  as  it 
comes  up."  One  of  the  witnesses  says  that 
the  conductor  was  collecting  fares,  and  that 
she  saw  him  get  off  the  car  many  times, 
"because^ there  were  many  passengers."  Is 
It  correct  to  say  that  the  conductor  had  a 
right  to  be  upon  the  street  under  the  cir- 
cumstances here  stated?  The  street  car  com- 
pany appropriates  to  its  use  the  middle  of 
the  street  between  the  rails  of  its  track,  and. 
In  addition,  such  portion  of  the  street  as  is 
under  the  sides  of  its  cars,  where  they  ^eo- 
ject  over  the  rails.  The  streets  belong  to 
the  people.  They  are  public  highways,  upon 
which  every  citizen  has  a  right  to  travel. 
Tne  street  car  companies  have  no  right  to 
use  any  more  of  the  public  street  than  is  thus 
occupied  by  their  tracks  and  the  projecting 
sides  of  their  cars.  If  the  doctrine  of  the 
majority  opinion  is  to  prevail,  then  t]ie  street 
car  companies  have  a  right  to  occupy.  In  ad- 
dition to  the  portion  of  the  street  thus  nam- 
ed, an  additional  portion  for  the  transaction 
of  their  business.  When  the  conductor  Jumps 
from  the  platform  of  a  car  four  or  five  feet 
into  the  street,  on  the  side  of  the  car,  for 
the  purpose  of  standing  there  and  getting  on 
the  car  when  the  rear  of  the  car  reaches 
him,  then  he  Is  using  the  street  to  that  ex- 
tent for  the  business  of  the  company.  He 
has  no  right  to  do  that.  If  it  Is  necessary 
for  him  to  go  from  the  front  to  the  rear  of 
the  car,  he  should  go  upon  the  car,  either 
through  the  car,  or  by  way  of  the  aisle  in  the 
middle  of  the  car,  or  on  the  footboard  on 
the  side  of  the  car,  whether  he  goes  there 
for  thfe  purpose  of  seeing  that  a  passenger 
alights  properly  or  not.  He  has  no  right  thus 
to  appropriate  a  part  of  the  public  street,  out- 
side of  that  occupied  by  the  car  tracks  and 
the  cars  themselves. 

But,  if  It  should  be  conceded  that  he  has 
such  right.  It  would  be  his  duty  so  to  dis- 
mount from  the  car  as  not  to  Injure  persons 
passing  along  the  public  street.    The  testi- 


uigitizea  Dy 


Google 


92 


68  NORTHEASTERN  REPORTER. 


(m. 


mony  tends  to  sliow  that  this  young  lady 
■waa  riding  upon  her  bicycle  about  half  way 
between  the  side  of  the  car  and  the  side- 
walk; that  Is  to  say,  about  in  the  center 
between  the  north  side  of  the  car  and  the 
north  side  of  the  street  running  west  The 
fevldence  tends  to  show  that  the  conductor 
knew  that  she  was  following  the  car,  or  rid- 
ing near  the  side  of  the  car,  as  she  had 
been  doing  for  some  time;  her  mother  and 
aunt  being  upon  the  car,  while  she  was  rid- 
ing upon  her  bicycle.  The  testimony  shows 
that  she  passed  the  car  several  times.  The 
motorman  saw  her  riding,  upon  her  bicycle, 
and  several  of  the  passengers  testified  that 
they  saw  her  riding  there.  When  he  Jumped 
from  the  car,  his  back  was  turned  toward 
her  while  she  was  riding  her  bicycle.  His 
face  was  directed  to  the  west.  In  addition 
to  this,  the  testimony  shows  that  he  was  en- 
gaged ,in  conversation  with  the  motorman 
Just  before  he  Jumped  from  the  car.  His 
conduct  In  thus  Jumping  from  the  car  into 
the  public  street  to  a  distance  of  four  or  five 
feet,  knowing  that  the  appellee  was  riding 
upon  her  bicycle,  and  without  directing  his 
look  in  the  direction  in  which  she  was  riding, 
shows  a  great  degree  of  negligenc^.  At  al- 
most the  Instant  at  which  he  thus  Jumped 
from  the  car,  she  ran  into  him,  and  was 
thrown  down,  and  suffered  the  Injury  for 
which  this  suit  is  brought  If  he  had  any 
right  thus  to  Jump  from  his  car  Into  the 
street,  it  was  his  duty  to  look  and  see  that 
the  public  street  was  not  occupied  by  trav- 
elers, and  that  he  would  not  collide  with 
any  of  such  passing  travelers;  but  the  evi- 
dence tends  to  show  that  he  took  no  pains, 
nor  exercised  any  care,  to  look  to  see  what 
there  was  in  the  street,  or  what  was  passing 
along  the  street  As  a  result,  the  collision 
with  the  bicycle  was  Inevitable.  The  evi- 
dence leaves  it  doubtful  whether  the  car  had 
actually  stopped  when  he  Jumped  off  or  not. 
He  himself  is  unable  to  say  In  his  testi- 
mony whether  the  car  had  actually  stopped, 
or  not  Thus  there  is  evidence  tending  to 
show  that  the  conductor,  the  servant  of  the 
appellant  company,  was  guilty  of  negligence 
in  causing  the  injury.  The  evidence  also 
tends  to  show  that  appellee  was  in  the  ex- 
ercise of  due  care.  She  was  on  the  public 
street  She  had  a  right  to  ride  upon  the 
street  on  her  bicycle.  She  had  a  right  to  ride 
In  the  space  between  the  moving  car  and  the 
north  side  of  the  street  When  the  accident 
occurred,  she  was  in  the  exercise  of  her 
rights.  She  could  not  know  whether  the 
car  was  going  to  stop  at  the  crossing  or  not 
It  is  true  that  these  cars  stop  at  the  further 
side  of  the  crossing  to  let  passengers  on  and 
oB.  But  they  do  not  so  stop  unless  some  pas- 
senger Is  going  to  alight  or  board  the  car. 
The  conductor  knows,  or  is  supposed  to  know, 
whether  any  one  is  going  to  alight  or  board 
the  car.  A  person  traveling  on  the  street 
upon  the  right  side  of  the  car,  or  In  the  rear 
of  the  car,  is  not  bound  to  take  notice  that 


the  car  will  actually  stop  at  the  crossing, 
even  though  such  person  knows  that  there  ls> 
a  rule  or  ordinance  requiring  the  car  to  stop 
at  the  further  side  of  the  crossing.  There- 
fore It  cannot  be  said  that  ft  was  the  duty 
of  the  plaintiff,  she  knowing  that  the  car 
was  about  to  stop,  to  wait  for  and  guard 
against  striking  passengers,  who  were  enter- 
ing or  leaving  the  car,  or  the  conductor,  who 
alighted  for  the  purpose  of  assisting  persons 
to  leave  or  enter  the  car.  Here  there  was 
no  question  of  striking  a  passenger.  The  per- 
son with  whom  the  bicycle  collided  was  the 
conductor  of  the  car,  and  not  a  passenger. 
It  Is  the  conductor's  duty  to  stop  the  car. 
In  order  that  every  person  who  desires  to 
alight  or  board  the  car  may  do  so.  The 
question  whether  appellee  was  In  the  exer- 
cise of  due  care  or  not  was,  under  all  the 
circumstances,  a  question  to  be  determined 
by  the  Jury;  and  is  it  not  Invading  the  prov- 
ince of  the  Jury  to  say  that  "the  evidence 
showed  she  was  guilty  of  negligence  in  hav- 
ing placed  herself  in  the  position  in  which 
she  found  herself  at  the  time  of  the  colli- 
sion"? 

The  Instruction,  given  for  the  appellee, 
which  is  criticised  in  the  opinion  of  the  ma- 
jority, cannot  be  said  to  contain  serious  er- 
ror. The  doctrine,  announced  in  Chicago, 
Milwaukee  A  St  Paul  Railway  Go.  v.  Halsey. 
133  111.  248,  23  N.  E.  1028,  has  no  application 
here,  as  there  was  no  evidence  tending  to 
show  that  appellee  walked  ^to  a  danger 
which  the  observance  of  due  care  would  have 
enabled  her  to  avoid.  Moreover,  the  appel- 
lant asked,  and  the  court  gave,  several  in- 
structions, which  were  the  same.  In  effect, 
as  the  instruction  so  given  for  the  appellee. 
By  the  ninth  Instruction,  given  for  the  ap- 
pellant the  Jury  were  told  that  they  must 
find  by  a  preponderance  of  the  evidence  "that 
the  plaintiff  was  not  at  the  time  of  the  acci- 
dent guilty  of  any  failure  to  exercise  ordinary 
care  for  her  own  safety  proximately  con- 
tributing to  her  own  injury."  By  Instruc- 
tion 10,  given  for  the  appellant  the  Jury  were 
Instructed  as  follows:  "If  the  Jury  believe 
from  the  evidence  that  the  plaintiff  failed  to 
exercise  ordinary  care  for  her  own  safety, 
which  failure,  if  any,  proximately  helped  in 
any  way  to  bring  about  the  accident  which 
resulted  In  the  injuries  herein  complained  of, 
then  they  should  return  a  verdict  of  not 
guilty."  By  Instruction  15,  given  for  the  ap- 
pellant, the  Jury  were  told  that  "if,  after  such 
consideration  of  all  the  evidence,"  etc.,  "you 
are  unable  to  say  that  the  plaintiff  has  prov- 
ed by  a  preponderance  of  the  evidence  that 
the  defendant  was  guilty  of  the  negligence 
alleged  in  the  plaintiff's  declaration,  and  that 
the  plaintiff  was  exercising  ordinary  care  for 
her  own  safety,  then  the  Jury  should  find  the 
defendant  not  guilty."  The  Jury  were  also 
told  by  the  fifth  instruction  given  for  the  ap- 
I)ellee  that  If  they  believed,  from  all  the  evi- 
dence, "that  the  injuries  complained  of  were 
caused  by  the  negligence  or  carelessness  of 
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the  serrant  of  tbe  defendant,  then  the  North 
Chicago  Street  Railway  Company,  in  the 
course  of  his  employment  as  snch  servant, 
as  charged  In  the  declaration,  and  without 
any  fault  on  the  part  of  the  plaintiff,  which 
contributed  to  the  Injury  complained  of,  then 
the  defendant  Is  liable  In  this  action."  In 
Tlew  of  these  instmctlona,  it  cannot  be  said 
that  the  appellant  was  In  any  way  Injured 
by  the  glylng  of  the  instruction  which  is 
■aid  to  be  erroneous. 

A  careful  examination  of  the  testimony  will 
Aow  that  it  was  conflicting  as  to  the  dis- 
tance of  the  conductor  frona  the  car  when  the 
collision  occurred,  as  to  the  distance  from  the 
car  the  appellee  was  riding  on  tbe  street,  as  to 
the  fact  whether  or  not  any  passenger  alight- 
ed from  the  rear  of  tbe  car,  as  to  whether 
tbe  car  had  actually  stopped  when  tbe  colli- 
sion occurred,  and  as  to  whether  tbe  conduct- 
or Jumped  from  tbe  car  while  it  was  moT- 
InS.  Tbe  evidence  shows  that  appellee's  arm 
was  broken,  and  that  her  injuries  are  perma- 
nent and  serious.  She  was  studying  music 
at  tbe  time  of  her  injury,  and  the  proof  is 
that  thereafter  she  was  unable  to  use  her  arm- 
so  as  to  play  the  piano.  Tbe  damages  award- 
ed her  were  moderate. 


on  111.  B4t) 

BARBBB  T.  PBOPIilD. 

(Supreme  Court  of  Illinois.    Oct  8k  190S.) 

BIQAMT  —  MARRIAGE  —  VALIDITY  —  INTOXI- 
CATION—TRIAL —  EVIDENCE  —  WITNESSBS— 
OOMPSTSNCY— HARMLESS   ERROR. 

1.  When  the  celebration  of  a  marriage  la 
shown,  tiie  contract  of  marriage,  the  capacity 
•f  the  parties,  and  every  other  fact  necessary 
to  the  validity  of  the  marriage,  will  be  pre- 
sumed, but  such  -presumption  is  not  conclu- 
sive. 

2.  Intoxication  at  the  time  of  entering  into  the 
marriage  contract  will  not  render  the  marriage 
void,  but  only  voidable. 

3.  A  voidable  marriage  will  support  an  indict- 
ment for  bigamy. 

4.  In  a  prosecution  for  bigamy,  the  lawful 
wife  of  defendant  is  not  a  competent  witness 
against  him. 

5.  In  a  prosecution  for  bigamy,  the  incom- 
petency of  defendant's  lawful  wife  as  a  wit- 
ness against  him  cannot  be  waived. 

6.  In  a  prosecution  for  bigamy,  where  evi- 
dence had  been  given  establishing  the  first 
marriage,  the  woman  with  whom  the  second 
ceremony  was  performed  was  a  competent  wit- 
ness to  testify  to  the  second  marriage. 

7.  She  was,  however,  incompetent  to  testify 
to  the  first  marriage. 

8.  Where,  in  a  prosecution  for  bigamy,  no 
objection  was  made  to  the  competency  of  tbe 
woman  with  whom  the  second  ceremony  was 
performed  as  a  witness  to  the  fact  of  the  first 
marriage,  such  objection  could  not  be  first  raised 
on  appeal. 

9.  In  a  prosecution  for  bigamy,  evidence  that 
defendant  had  delirium  tremens  during  the 
week  in  which  the  first  marriage  was  con- 
tracted was  inadmissible. 

10.  In  a  prosecution  for  bigamy,  the  court  ex- 
cluded the  woman  with  whom  the  second  cere- 
mony was  performed  when  she  was  first  offered 
as  a  witness,  and  later  stated  that,  in  view 
of  evidence  having  been  submitted  tending  t9 
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show  the  first  marriage,  he  would  hold  that  the 
witness  was  competent.  Beld,  that  the  remarks 
of  the  court  were  not  prejudicial  to  defendant. 
11.  In  a  prosecution  for  bigamy,  the  court 
erroneously  permitted  the  defendant's  lawful 
wife  to  testify  against  him  as  to  the  fact  of 
the  first  marriage,  but  tbis  fact  was  established 
by  other  testimony,  and  the  second  marriage 
was  admitted;  the  only  defense  being  voluntary 
intoxication  at  the  time  of  the  first  marriage. 
Seld,  that  the  error  in  admitting  the  testimony 
of  defendant's  wife  was  not  cause  for  reversal. 

Error  to  Criminal  Court,  Cook  County;  O. 
H.  Horton,  Judge. 

Adelbert  6.  Barber  was  convicted  of  biga- 
my, and  brings  error.    Affirmed. 

Adelbert  O.  Barber  was  tried  for  the  crime 
of  bigamy  at  the  October  term,  1902,  of  the 
criminal  court  of  Cook  county,  upon  an  in- 
dictment charging  that  on  the  18th  day  of 
February,  1896,  at  and  within  said  county, 
he  was  lawfully  married  to  Annie  Zahora, 
and  that  afterwards,  on  tbe  2d  day  of  Oc- 
tober, 1900,  at  and  within  said  county,  he 
unlawfully  and  feloniously  married  one  Kath- 
erlne  H.  Hurley,  while  his  said  wife  was  yet 
alive.  He  was  found  guilty  by  tbe  Jury,  and 
sentenced  by  the  court  to  the  penitentiary 
for  an  Indeterminate  period,  and  he  has  sued 
out  this  writ  of  error,  and  urges  the  follow- 
ing grounds  for  a  reversal:  First,  that  the 
court  refused  to  allow  him  to  show  that  he 
was  intoxicated  at  tbe  time  of  bis  alleged 
marriage  to  Annie  Zahora;  second,  that  the 
court  erred  in  permitting  Annie  Zahora  to 
testify  against  him  upon  tbe  trial  as  a  wit-  . 
ness  for  the  state;  third,  that  the  court  erred 
In  permitting  Katherine  H.  Hurley  to  testify 
against  him  upon  the  trial  as  a  witness  for 
tbe  state;  fourth,  that  the  Judge  erred  in 
making  remarks  prejudicial  to  him  in  the 
presence  of  the  Jury  during  the  trial;  fifth, 
that  tbe  court  erred  in  refusing  to  Instruct 
the  Ju3ry  on  his  behalf  tbat  if,  at  tbe  time 
the  alleged  marriage  ceremony  between  blm 
and  Annie  Zahora  was  performed,  by  reason 
of  his  intoxication  be  did  not  have  sufficient 
mental  capacity  to  understand  what  he  was 
doing,  and  that  be  was  then  assuming  tbe 
duties  and  obligations  of  the  marital  relation, 
such  marriage  was  void,  and  the  jury  should 
find  him  not  guUty. 

John  F.  Geeting  and  Robert  E.  Cantwell, 
for  plaintiff  in  error.  H.  J.  Hamlin,  Atty. 
Oen.,  Geo.  B.  Gillespie,  Asst.  Atty.  Gen.,  and 
Chas.  S.  Deneen,  State's  Atty.,  for  the  Peo- 
ple. 

HAND,  G.  J.  (after  stating  the  facts).  At 
the  trial  the  state  Introduced  in  evidence  a 
certified  copy  of  a  marriage  certificate  is- 
sued by  the  county  clerk  of  Cook  county  au- 
thorizing a  marriage  to  be  celebrated  be- 
tween tbe  plaintiff  in  error  and  Annie  Zaho- 
ra, with  the  return  thereon  of  M.  A.  La  Buy, 
one  of  the  Justices  of  the  peace  of  said  coun- 
ty, tbat  tbe  marriage  of  the  plaintiff  in  error 
and  Annie  Zahora  had  been  celebrated  be- 
fore him;  also  called  Thomas  Barrett,  who 
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testified  that  be  was  present  at  the  office  of 
Bald  justice  of  the  peace  at  the  request  of 
the  parties,  and  witnessed  the  celebration  of 
the  marriage  of  the  plaintiff  in  error  and 
Annie  Zahora  by  said  Justice  of  the  peace. 
When  the  celebration  of  a  marriage  is  once 
shown,  the  contract  of  marriage,  the  capacity 
of  the  parties,  and  every  other  fact  necessary 
to  the  validity  of  the  marriage,  will  be  pre- 
sumed; but  such  presumption  is  not  conclu- 
sive. Cartwright  v.  McGown,  121  111.  388, 
.  12  N.  E.  737,  2  Am.  St.  Kep.  105.  Intoxica- 
tion at  the  time  of  entering  into  the  marriage 
contract  will  not  render  the  marriage  void, 
but  only  voidable;  19  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  1164,  and  note.  A  voidable 
marriage  will  support  an  indictment  for  big- 
amy. 4  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  38,  and  note.  "A  void  marriage  is  a  mere 
nullity,  and  its  validity  may  be  impeached 
In  any  court,  whether  the  question  arise  di- 
rectly or  collaterally  and  whether  the  par- 
ties be  living  or  dead;  but  a  voidable  mar- 
riage is  valid,  for  all  dvil  purposes,  until  a 
competent  tribuiml  has  pronounced  the  sen- 
tence of  nullity,  upon  direct  proceedings  in- 
stituted for  the  purpose  of  setting  the  mar- 
riage aside."  Schouler  on  Domestic  Rela- 
tions (2d  Ed.)  p.  24.  The  marriage  between 
the  plaintiff  in  error  and  Auuie  Zahora  was 
not  void,  and,  if  voidable,  it  was  binding  up- 
on the  parties  thereto  until  it  was  set  aside 
in  a  direct  proceeding  instituted  for  that 
purpose  in  a  court  of  competent  Jurisdiction, 
and  could  not  be  attacked  on  the  trial  in  the 
court  below. 

The  plaintiff  in  error  insisted  upon  the 
trial  that  Annie  Zahora  was  not  his  lawful 
wife,  on  the  ground  that  he  was  intoxicated 
at  the  time  he  married  her.  When  she  was 
called  as  a  witness,  the  state's  attorney  stat- 
ed to  the  court  that  the  state  claimed  the 
witness  was  the  lawful  wife  of  the  plaintiff 
in  error,  and,  if  there  was  objection  to  her 
testimony  upon  the  groimd  that  she  was  an 
incompetent  witness,  he  would  not  use  her 
as  a  witness.  No  objection  was  made  to  her 
testifying,  and  the  court  permitted  her  to 
give  evidence  to  the  fact  of  her  marriage 
to  the  plaintiff  in  error.  She  was  not  a  com- 
petent witness,  and  her  incompetency  could 
not  be  waived.  In  Creed  v.  People,  81  111. 
565,  on  page  568,  It  was  said:  "The  exclu- 
sion of  husband  and  wife  from  being  wit- 
nesses for  or  against  each  other  is  not  solely 
on  the  ground  of  interest.  'This  exclusion 
is  founded  partly  on  the  identity  of  their 
legal  rights  and  interests,  and  partly  on  prin- 
ciples of  public  policy,  which  He  at  the  basis 
of  civil  society.' '"  And  in  Kent's  Commen- 
taries, vol.  2  (12th  Ed.),  p.  179,  It  is  said: 
"The  husband  and  wife  cannot  be  witnesses 
for  or  against  each  other  in  a  civil  suit. 
•  •  •  Nor  can  either  of  them  be  permit- 
ted to  give  any  testimony,  either  in  a  civil 
or  criminal  case,  which  goes  to  criminate  the 
other;  and  this  rule  is  so  inviolable  that  no 
consent   will    authorize    the   breach    of  It." 


After  testimony  was  introduced  showing  a 
lawful  marriage  between  the  plaintiff  in  er- 
ror and  Annie  Zahora,  the  court,  over  his  ob- 
jection, permitted  the  state  to  call  Katherlne 
H.  Hurley  as  a  witness,  and  allowed  her  to 
testify  to  facts  tending  to  show  the  mar- 
riage of  the  plaintiff  to  Annie  Zahora,  as 
well  as  the  second  marriage.  The  plaintiff 
in  error  having  a  lawful  wife  at  the  time 
of  his  marriage  to  Katherine  H.  Hurley,  hia 
marriage  to  her  was  void,  and  after  the  first 
marriage  was  established  by  the  introduc- 
tion of  the  record  evidence  thereof,  and  the 
testimony  of  the  witness  who  was  present  at 
the  time  the  marriage  ceremony  was  per- 
formed, it  was  competent  to  permit  her  to 
testify  to  the  second  marriage;  but  she  was 
not  a  competent  witness  by  whom  to  estab- 
lish the  first  marriage.  In  Lowery  v.  Peo- 
ple. 172  111.  466,  on  page  471,  50  N.  E.  166, 
64  Am.  St.  Rep.  50,  the  court  say:  "In  Miles 
V.  United  States,  103  U.  S.  304  [26  L.  Ed. 
481],  it  is  said  that  it  is  only  in  cases  where 
the  first  marriage  is  not  controverted,  or  has 
been  duly  established  by  other  evidence,  that 
the  second  wife  is  allowed  to  testify;  that 
she  is  never  competent  to  prove  the  first 
marriage,  for  she  cannot  be  admitted  to 
prove  a  fact  to  the  Jury  which  must  be  es- 
tablished before  she  can  testify  at  all;  and 
that  in  cases  where  she  can  testify  she  may 
be  a  witness  to  the  second  marriage,  but  not 
to  the  first."  When  she  was  offered  as  a 
witness,  objection  was  made  that  she  was 
incompetent  As  has  been  said,  she  was  com- 
petent to  establish  the  second  marriage,  the 
first  marriage  having  been  proven,  and  the 
objection  to  her  competency  was  properly 
overruled.  If  objection  had  been  made  to 
her  testifying  to  facts  which  tended  to  prove 
the  first  marriage,  such  objection  should  have 
been  sustained;  but  as  no  such  objection 
was  made,  the  admission  of  her  testimony 
cannot  now  successfully  be  assigned  as  er- 
ror. 

Ckimplalnt  is  also  made  that  the  court  re- 
fused to  admit  evidence  tending  to  show  the 
plaintiff  In  error  was  affected  with  delirium 
tremens  at  the  time  of  his  marriage  to  Annie 
Zahora.  No  such  testimony  was  offered. 
While  Emily  Barber,  a  sister  of  the  plaintiff 
in  error,  was  upon  the  witness  stand,  she 
was  asked  if  she  knew  whether  or  not  the 
plaintiff  in  error  was  affected  with  delirium 
tremens  during  the  week  of  his  marriage  to 
Annie  Zah(«a,  which  question  the  coult  de- 
clined to  permit  her  to  answer.  The  ques- 
tion was  not  limited  to  the  time  of  the  mar- 
riage, but  extended  over  the  entire  week  in 
which  the  marriage  occurred.  To  have  been 
a  proper  one  In  any  view,  it  should  have 
been  limited  to  the  condition  of  the  plaintiff 
in  error  at  the  time  of  the  marriage,  as,  if 
he  was  rational  at  the  time  of  the  marriage, 
it  would  be  a  valid  marriage,  even  though 
a  few  days  prior  or  subsequent  thereto,  and 
during  the  week  of  his  marriage,  he  was 
affected  with  delirium  tremens. 
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When  Katherine  H.  Hnrley  was  first  called 
as  a  witness,  the  court  declined  to  permit  her 
to  testify.  Subsequently,  and  after  the  first 
marriage  had  been  established,  she  was  re- 
called, when  it  was  ruled  that,  there  having 
been  evidence  submitted  to  the  jury  which 
tended  to  prove  a  marriage  to  Annie  Zabora, 
the  holding  would  be  that  Katherine  H.  Hur- 
ley was  a  competent  witness.  No  bias  was 
shown  against  the  plaintiff  in  error  in  an- 
nouncing this  ruling,  and  no  opinion  was  ex- 
pressed by  the  judge  as  to  whether  or  not 
the  first  marriage  had  been  established.  The 
marriage  to  Annie  Zahora  having  been  estab- 
lished by  competent  evidence,  Katherine  H. 
Hnrley  was  a  competent  witness  to  testify 
upon  the  subject  of  her  marriage  to  the  plain- 
tiff in  error;  and  the  remarks  of  the  court 
made  at  that  time  were  not  of  such  a  charac- 
ter as  to  require  a  reversal  of  the  case.  We 
are  also  of  the  opinion  the  remarks  made  by 
the  court  disapproving  of  the  verdict  of  a 
jury  rendered  in  another  case,  in  the  presence 
of  the  Jnry  trying  this  case,  did  not  preju- 
dice the  minds  of  the  jury  against  the  plain- 
tiff in  error. 

The  court  did  not  err  In  declining  to  in- 
stmct  the  jnry  that,  if  the  plaintiff  in  error 
was  80  far  under  the  influence  of  intoxicat- 
ing liquors  at  the  time  the  marriage  ceremo- 
ny was  performed  between  him  and  Annie 
Zahora  that  he  did  not  have  sufficient  mental 
capacity  to  understand  what  he  was  doing, 
and  that  he  was  assuming  the  duties  and  ob- 
ligations of  the  marital  relation,  his  marriage 
to  her  was  void,  and  they  should  find  him 
not  gollty.  Said  Instructions  were  based  up- 
on testimony  which  was  incompetent,  and 
bad  been  excluded.  The  law  will  not  per- 
mit a  party  to  a  marriage  contract  to  stulti- 
fy himself  by  i»roving,  when  on  trial  for  big- 
amy, that  he  was  voluntarily  intoxicated  at 
the  time  of  his  first  marriage,  as  a  means  of 
exculpating  himself,  by  rendering  void  what 
would  otherwise  be  a  valid  marriage. 

The  evidence  in  this  case  shows,  without 
contradiction,  the  plaintiff  in  error  and  An- 
nie Zahora  went  to  the  office  of  Justice  La 
Buy,  and  were  married.  From  the  justice's 
office  the  parties  repaired  to  a  restaurant, 
and  had  lunch.  From  there  they  went  to 
the  home  of  a  sister  of  the  plaintiff  in  error, 
where  they  announced  their  marriage,  and 
partook  of  refreshments.  Although  the  court 
erred  In  admitting  the  testimony  of  Annie 
Zahora,  as  the  first  marriage  was  proven  by 
evidence  other  than  the  evidence  of  said  wit- 
ness, and  the  second  marriage  was  admitted 
by  the  plaintiff  in  error's  counsel  in  open 
court  upon  the  trial,  and  the  only  defense 
Interposed  was  that  of  voluntary  intoxica- 
tion of  the  plaintiff  In  error  at  the  time  of 
his  marriage  to  Annie  Zahora,  we  are  fully' 
convinced  his  conviction  was  proper,  and  that 
the  verdict  and  judgment  should  be  sustain- 
ed. If  the  competent  testimony  clearly  jus- 
tifies the  verdict  in  a  criminal  case,  the  fact 
that  Incompetent  testimony  has  been  admit- 


ted will  not  cause  a  reversal,  if  It  clearly  ap- 
pears that  such  Incompetent  testimony  could 
not  have  affected  the  result  of  the  trlaL 
Jennings  v.  People,  189  111.  320,  59  N.  E.  515. 

Finding  no  reversible  error  in  this  record, 
the  judgment  of  the  criminal  court  of  Cook 
county  will  be  afflinned. 

Judgment  affirmed. 


(203  lU.  GC7) 

ALDIS  et  aL  v.  UNION  ELEVATED  R.  CO. 
(Supreme  Court  of  Ulinois.    April  24,  1903.) 

jEMINBNT  DOMAIN— ELEVATED  RAILROADS- 
CONSTRUCTION— CONSENT  OF  CITY— PEE  IN 
STREETS— DAMAGES  TO  ABUTTING  OWNBRr- 
ADDITIONAL  SERVITUDE. 

1.  Under  Const.  1870,  art.  2,  {  13,  providing 
that  private  property  shall  not  be  taken  or 
damaged  for  public  use  without  just  compensa- 
tion, an  abutting  owner,  whose  property  has 
been  injured  by  the  construction  of  an  elevated 
street  railway  in  a  street,  the  fee  of  which  is 
in  the  city,  is  entitled  to  recover  the  damages 
sustained,  though  the  railway  was  legally  con- 
Btracted  in  the  streets  by  permission  of  the 
mayor  and  city  council,  and  was  not  so  negli- 
gently operated  as  to  constitute  a  nuisance. 

2.  In  an  action  bjr  an  abutting  owner  to  re- 
cover damages  to  his  abutting  property  by  rea- 
son of  the  construction  and  operation  of  an 
elevated  railway  in  a  street,  the. fee  of  which 
was  in  the  city,  the  fact  that  such  a  railroad 
did  not  constitute  an  additional  servitude  on 
the  street  was  immaterial. 

Appeal  from  Circuit  Court,  Oook  County; 
Frank  Baker,  Judge. 

Action  by  Owen  L.  Aldis  and  others  against 
the  Union  Elevated  Railroad  Company.  From 
a  judgment  in  favor  of  defendant,  plaintiffs 
appeal.    Reversed.  - 

Feckham,  Brown  &  Packard,  Pike  &  Gade, 
and  Wilson,  Moore  &  McIIvaine,  for  appel- 
lants. Knight  &  Brown  and  WUliam  O. 
Adams,  for  appellee. 

HANI^  X  This  was  an  action  on  the  case, 
brought  by  the  appellants  against  the  appel- 
lee in  the  circuit  court  of  Oook  county  to 
recover  damages  by  reason  of  the  deprecia- 
tion in  value  of  the  premises  of  appellants, 
located  at  the  northwest  corner  of  Van 
Buren  and  Dearborn  streets,  in  the  city  of 
Chicago,  upon  which  is  located  the  Monad- 
nock  building,  caused  by  the  construction 
and  operation  by  appeUee  of  its  elevated 
railroad  in  Van  Buren  street  in  front  of 
said  premises,  and  the  erection  of  a  station, 
platform,  stairs,  etc.,  at  the  intersection  of 
said  streets.  The  declaration,  as  amended, 
contained  two  counts,  which,  after  describ- 
ing the  premises  and  the  structure  of  said 
elevated  road  and  method  of  its  operation, 
averred  that  by  means  of  the  construction 
and  operation  of  said  elevated  railroad,  sta- 
tion, etc.,  their  means  of  access  to  the  said 
building  and  premises  had  been  cut  off,  and 
the  light,  air,  and  view  obstructed,  and  the 
enjoyment  of  their  property  disturbed  by 
the  throwing  of  smoke,  dust,  cinders,  and 
filth  Into  and  upon  said  building  and  prem- 
ises, by  the  creating  and   causing  of  loud 
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and  ominous  noises,  and  by  the  causing  of 
the  ground  and  building  thereon  to  shake  and 
vibrate;  that  the  railroad  Is  a  permanent 
structure;  and  that  said  building  and  prem- 
ises are  greatly  damaged  by  the  construc- 
tion and  operation  of  said  elevated  railroad 
and  its  appurtenances  in  the  streets  upon 
which  said  premises  abut  A  demurrer  was 
sustained  to  the  declaration,  and,  the  appel- 
lants having '  elected  to  stand  by  the  same^ 
the  cause  was  dismissed  for  want  of  a  suffi- 
cient declaration,  and  the  appellants  have 
prosecuted  an  appeal  direct  to  this  court  on 
the  ground  that  the  construction  of  the  first 
clause  of  section  13  of  article  2  of  the  Con- 
stitution of  1870,  providing  that  "private 
property  shall  not  be  taken  or  damaged  for 
public  use  without  Just  compensation,"  Is 
Involved. 

The  main  contention  of  appellee  Is  that, 
its  elevated  railroad  having  been  construct- 
ed in  the  public  streets  of  the  city  of  Chi- 
cago by  the  permission  of  the  mayor  and  city 
council,  the  appellants,  as  abutting  owners, 
can  recover  no  damages  caused  by  the  loca- 
tion, construction,  and  operation  of  said  ele- 
vated railroad  in  the  streets  upon  which 
their  property  abuts,  unless  the  road  Is  so 
improperly  constructed  or  negligently  oper- 
ated as  to  make  it  a  nuisance.  We  do  not 
agree  with  such  contention.  The  constitu- 
tional provision  above  referred  to  provides 
that  private  property  shall  not  be  damaged 
for  public  nse  without  just  compensation, 
and  in  the  case  of  Doane  v.  Lake  Street 
Elevated  Railroad  Co.,  166  ni.  610,  46  N.  E. 
520,  36  L.  R.  A.  97,  56  Am.  St.  Rep.  265, 
where,  at  the  suit  of  ain  .abutting  owner,  it 
'  was  sought  to  enjoin  the  construction  of  an 
elevated  railroad  in  one  of  the  public  streets 
in  the  city  of  Chicago,  the  relief  was  denied 
upon  the  express  ground  that  the  complainant 
had  an  adequate  remedy  at  law  to  recover 
all  damages  which  his  abutting  property 
might  sustain  by  reason  of  the  construction 
and  operation  of  the  elevated  road  in  the 
street  In  front  of  his  property.  In  that  case 
It  was  said  (page  518,  165  111.,  page  522,  46 
N.  E.,  36  L.  R.  A.  97,  56  Am.  St  Rep.  265): 
"  'Where  the  fee  of  the  street  Is  in  the  city, 
such  damages  as  the  abutting  owner  may 
suffer  from  the  laying  of  a  railroad  track 
In  the  street  are  merely  consequential,  so 
far,  at  least,  as  they  affect  the  property  abut- 
ting on  the  street  In  such  case,  as  there  is 
no  physical  taking  of  the  land,  injunction 
will  not  He  to  enjoin  the  taking;  the  rem- 
edy being  an  action  at  law  for  damages.' 
•  •  ♦  His  injury  Is  a  depreciation  of  the 
property,  which  is  capable  of  being  estimat- 
ed in  money,  and  recoverable  In  an  action  at 
law,  therefore  a  court  of  equity  will  not  in- 
terfere by  injunction."  This  case  has  never 
been  overruled  or  modified,  but  is  sustained 
by  a  long  line  of  Illinois  cases,  and  is  a  fair 
statement  of  the  law  as  It  has  existed  in  this 
state  since  the  adoption  of  the  Constitution 
of  1870.    Under  the  Constitution  of  1848  a 


remedy  for  an  injury  like  this  did  not  exist, 
but  one  is  given  by  the  Constitution  now  in 
force.    Rigney  v,  aty  of  Chicago,  102  111.  G4. 

In  case  It  is  necessary  to  take  private 
property  for  public  use,  the  compensation 
must  be  fixed  and  paid  before  possession  can 
be  taken  and  the  improvement  made;  but  in 
a  case  like  thiSt  where  no  property  is  taken, 
the  improvement  may  be  made  before  the 
damages  are  ascertained  and  paid,  the  prop- 
erty owner  in  such  case  being  driven  to  his 
action  at  law  for  damages.  Such  action, 
however.  Is  in  the  natture  of  a  condemna- 
tion suit,  and,  when  resorted  to,  the  meas- 
ure of  damages  and  rules  of  evidence  which 
are  to  be  adopted  are  the  same  as  though 
a  direct  proceeding  by  condemnation  had 
been  brought  to  determine  the  amount  of 
damages  to  be  paid  prior  to  the  making  of 
the  improvement  Chicago  &  Eastern  Illi- 
nois Railroad  Co.  v.  Loeb,  118  111.  203,  8  N. 
E.  460,  69  Am.  Rep.  341;  niinols  Central 
Railroad  Co.  v.  Turner,  194  111.  575,  62  N. 
El  798.  The  fact  that  the  Improvement  has 
been  made  before  the  damages  are  deter- 
mined and  paid  will  not  prejudice  the  prop- 
erty owner  to  recover  the  amount  justly  due 
him  by  reason  of  damage  done  his  property. 
While  a  city  may  lawfully  grant  to  an  ele- 
vated railroad  company,  by  ordinance,  the 
right  to  construct  Its  railroad  in  its  streets, 
it  is  powerless  to  grant  to  such  company 
the  right  to  damage  the  property  of  the 
abutting  owner  (Illinois  Central  Railroad  Co. 
v.  Turner,  supra);  and,  when  the  property 
of  an  abutting  owner  is  damaged,  his  right, 
imder  the  Constitution,  to  compensation,  la 
not  confined  to  a  recovery  for  the  tortious 
acts  of  the  railroad  company,  but  he  may 
recover  for  an  Injury  to  his  property  which 
is  the  result  of  an  act  which  Is  perfectly  le- 
gal. Calumet  &  Chicago  Canal  &  Dock  Co. 
V.  Morawetz,  195  III.  398,  63  N.  E.  165. 

While  it  seems  to  be  conceded  by  the  ap- 
pellee that  the  rules  of  law  hereinbefore  an- 
nounced apply  to  railroad  companies  in  gen- 
eral whose  tracks  are  laid  in  the  streets  of 
a  municipality,  It  Is  contended  they  do  not 
apply  to  appellee's  road,  as,  it  is  said,  it  is 
a  street  railroad,  and  the  ccmstructlon  there- 
of In  the  streets  of  the  city  of  Chicago  is 
not  an  additional  servitude  upon  said  streets. 
It  has  been  held  In  a  number  of  cases,  nota- 
bly in  the  Doane  Case,  that  the  construc- 
tion of  an  elevated  railroad  In  a  street  where 
the  fee  to  the  street  is  in  the  city  is  not 
an  additional  servitude  upon  the  street;  that 
is,  that  Its  construction  therein  with  the  con- 
sent of  the  municipality  is  not  unlawful,  as 
being  a  diversion  of  the  street  from  the  pub- 
lic use  for  which  it  was  originally  dedicated 
or  acquired.  While  the  doctrine  of  that  and 
.kindred  cases  is  not  questioned  as  between 
the  abutting  owner  and  a  railroad  company 
occupying  the  street  with  Its  railroad,  on 
principle  we  see  no  difference  as  regards  hia 
right  to  recover  damages  for  an  injury  to 
his  property  abutting  on  the  street  by  rea- 
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■oo  of  tbe  cmistractioii  and  operation  of  a 
lailToad  In  the  street,  whether  It  Is  a  street 
or  commercial  ralhroad.  The  effect  upon  his 
property  la  the  same,  and,  under  the  Con- 
stitution, If  the  same  Is  depreciated  in  value 
by  reason  of  the  construction  and  operation 
thereof,  it  has  been  damaged,  and  he  can 
recover.  In  Illinois  Central  Ralhroad  Co.  t. 
Tamer,  supra,  and  in  Calumet  &  Chicago 
Canal  &  Dock  Co.  v.  Morawetz,  supra,  Inter- 
ferences with  the  property  of  an  abutting 
owner  by  reason  of  the  constrnctlon  and  op- 
eration of  a  railroad  in  the  public  streets  of 
a  city,  although  by  tbe  consent  of  the  city, 
similar  to  those  averred  in  this  declaration, 
were  held  to  give  a  cause  of  action  to  the 
abutting  property  owner. 

The  circuit  court  erred  in  snstalnlng  the 
demurrer  to  the  declaration.  Its  Judgment 
will  therefore  be  reversed,  and  the  cause  re- 
manded to  that  court,  with  directions  to  over- 
fnle  the  demurrer. 

Beversed  and  remanded. 

On  Rehearing. 
(Oct  7,  1908.) 

PER  CURIAM.  The  appellee  has  filed  a 
petition  for  rehearing  on  tbe  ground  that  Its 
road  is  not  an  additional  servitude  upon  the 
streets  upon  which  appellants'  property 
abuts,  and  it  is  said  If  damages  are  allowed 
the  appellants  for  loss  of  air,  light,  view, 
access  and  the  comfortable  and  safe  enjoy- 
ment of  their  property,  caused  by  the  proper 
and  reasonable  operation  of  appellee's  road, 
they  will  be  paid  for  what  they  have  waived, 
or  be  twice  compensated.  As  held  in  the 
original  opinion,  this  contention  is  not  sound. 
At  the  time  said  streets  were  dedicated  or 
condemned,  aK)elIants  or  their  grantors  did 
not  part  with,  but  retained  as  appurtenant 
to  said  property,  the  right  of  access  to  said 
streets,  tbe  right  to  enjoy  the  air  and  light 
which  pass  over  said  streets,  the  view,  and 
the  comfortable  and  safe  enjoyment  of  their 
property  (Field  v.  Barling,  149  111.  656,  37 
N.  E.  850,  24  L.  R.  A.  406,  41  Am.  St  Rep. 
811;  Doane  v.  (Chicago  City  Railway  Com- 
pany, 160  111.  22,  46  N.  B.  507,  35  L.  B.  A. 
6S8;  Kota  v.  Illinois  Central  Railroad  Co., 
188  IlL  578,  59  N.  E.  240);  and  if  the  appel- 
lee has  constructed  and  is  engaged  in  op- 
erating an  elevated  railroad  In  said  streets 
.  In  front  of  appellants'  prc^erty,  the  effect  Qf 
wtiich  is  to  destroy  these  rights  and  thereby 
depreciate  the  value  of  appellants'  property, 
it  would  seem  too  clear  for  argument  that  the 
property  of  appellants  had  been  damaged, 
and,  if  damaged,  that  the  appellants  have  not 
waived  or  been  paid  such  damages. 

In  Aldrich  t.  Metropolitan  West  Side  Ele- 
vated Railroad  <3o.,  195  III.  456,  63  N.  E. 
155,  57  L.  R.  A.  237,  the  road  was  con- 
structed npon  the  company's  own  right  of 
way,  and  the  coart  expressly  declined  to  con- 
sider the  rights  of  an  abutter  where  the 
Mad  was  constructed  in  the  street  in  front 
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of  bis  property,  the  effect  of  -which  was  to 
destroy  his  rights  of  access,  air,  light  and 
view  and  the  comfortable  and  safe  enjoyment 
of  his  property.  Tliat  case  is  therefore  not 
an  authority,  as  is  contended  by  appellee, 
conclusive  of  the  question  that  the  appellants 
cannot  recover  in  this  case. 

The  declaration  averred  and  the  demurrer 
admits  tbe  road  of  appellee  to  be  an  Improve- 
ment of  a  permanent  character.  In  Chicago 
&  Eastern  Illinois  Railroad  Co.  v.  Loeb,  118 
ni.  203,  8  N.  E.  460,  50  Am.  St  Rep.  341, 
which  was  an  action  on  the  case  to  recover 
damages  for  depreciation  in  the  value  of 
property  from  the  operation  of  a  railroad  In 
a  public  street  upon  which  the  property  abut- 
ted. It  was  stated  such  "action  for  damages 
may  be  regarded  as  in  the  nature  of  one 
kind  of  condemnation  proceedings,"  and  that 
all  damages,  past  and  fature,  caused  by  thei 
operation  of  the  road  might  be  assessed  In 
one  suit 

After  a  re-ezamlnatlon  of  the  original 
briefs  in  connection  with  the  petition  for  a 
rehearing  filed  in  this  case,  we  have  reached 
the  same  conclusion  as  we  reached  when  the 
case  was  first  considered.  The  petition  for 
rehearing  will  therefore  be  denied. 

Rehearing  denied. 


(2«  III.  SV) 

ROULBT  V.  HOGAN  et  al.» 

(Supreme  Court  of  Illinois.    Jmie  16,  1909.) 

MECHANICS'     LIENS  —  TIME     OF     PATMKNT  - 

BrBCIFICATION— VACATION  OF  DECREE 

— CONTEADICTORY  PETITIONS. 

1.  Where,  on  error  from  the  denial  of  a  peti^ 
tion  to  vacate  a  decree,  two  petitions  for  vaca- 
tion appear  in  the  record,  stating  contradic- 
tory grounds,  one  of  which  contorms  to  the 
facts  as  disclosed  in  the  remainder  of  the  rec- 
ord, while  the  other  does  not,  it  will  be  pre- 
sumed that  the  trial  court  in  ruling  on  the 
petition  acted  npon  the  one  which  correctly  stat- 
ed the  facts. 

2.  Two  contracts  'for  the  furnishing  of  steam- 
heating  plants  were  made,'  neither  of  which 
specified  any  time  for  completion  of  tbe  work. 
A  third  contract  provided  for  tbe  application  of 
certain  payments,  and  that  the  contractor  should 
have  one  plant  in  condition  to  operate  by  a 
certain  time,  and  that  he  should  not  be  requir- 
ed to  do  any  more  work  after  that  date  until 
the  payment  of  the  sum  of  $1,000  and  the  giv- 
ing of  satisfactory  security  for  the  balance. 
Held,  that  nnder  the  mecbaoic's  Hen  law  (Laws 
1806,  p.  228,  {  6),  providing  that  no  lien  shall 
be  had  under  a  written  contract  if  the  time 
stipulated  for  the  completion  of  the  work  is 
beyond  three  years  from  the  date  of  the  con- 
tract, or  the  time  of  payment  more  than  one 
year  from  the  time  of  completion,  the  third 
contract  in  connection  with  the  other  two, 
■ufflciently  fixed  the  time  of' payment  to  entitle 
the  contractor  to  a  Hen. 

Error  to  Appellate  Court  First  District 
Action  by  J.  M.  Hogan  and  others  against 
William  Ronlet  and  others,  in  which  judg- 
ment was  rendered  by  default  against  de- 
fendant Roulet,  and  he  petlLioned  for  vaca- 
tion of  the  judgment.    From  a  judgment  of 
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the  Appellate  Oonrt  (107  111.  App.  164)  afflnn- 
Ing  an  order  overruling  the  petition,  petitioner 
brings  error.    Affirmed. 

This  is  a  proceeding  begun  in  the  snpe- 
rlor  court  ot  Cook  county  by  J.  M.  Hogan 
and  others  to  establish  a  mechanic's  Hen. 

Frank  Buchanan,  in  March,  1897,  -was  the 
owner  of  four  fiat  buildings  on  Adams  street, 
In  the  city  of  Chicago,  then  In  process  of 
erection.  On  that  date  he  accepted  the  prop- 
osition of  J.  M.  Hogan  to  furnish  a  portion 
of  a  steam-heating  plant,  exclusive  of  the 
boiler,  according  to  certain  specifications,  for 
$1,250,  $650  of  which  was  to  be  paid  "as 
work  progresses,  and  the  balance  of  $600  to 
be  paid  lu  ninety  days  from  time  the  above 
work  finished."  In  September  following,  a 
second  contract  was  entered  into,  providing 
for  a  boiler,  but  no  time  was  specified  when 
the  work  in  either  of  the  contracts  was  to 
be  commenced  or  completed.  On  the  2l8t  of 
October  a  third  or  supplemental  agreement 
was  entered  into,  to  wit: 

"This  memorandum  of  agreement  made 
this  2lEt  day  of  October,  1897,  by  and  be- 
tween Frank  Buchanan  and  J.  M.  Hogan, 
both  of  the  city  of  Chicago: 

"Witnesseth,  that  whereas  said  J.  M.  Ho- 
gan is  engaged  in  putting  in  two  steam  heat- 
ing plants,  one  in  the  premises  known  as 
Nos.  12-20  Stanley  Terrace,  and  the  other  in 
the  premises  known  as  Nos.  1120-1126  Adams 
street,  both  in  the  city  of  Chicago;  and  where- 
as, the  sum  of  eight  hundred  and  eighty- 
seven  dollars  ($887)  is  now  due  on  said  Stan- 
ley Terrace  job  and  the  sum  of  eighteen  hun- 
dred and  fifty-five  dollars  ($1855)  vrill  be 
due  on  completion  of  the  Adams  street  job; 
and  whereas,  the  sum  of  nine  hundred  and 
eighty-four  dollars  ($984)  has  been  paid  to 
J.  M.  Hogan  by  said  Frank  Buchanan,  the 
owner  of  said  premises: 

"Now,  therefore,  it  Is  agreed  and  under- 
stood that  the  sum  of  eight  hundred  and 
eighty-seven  dollars  ($887)  was  paid  and  is 
to  be  applied  on  said  Stanley  Terrace  job  In 
full  satisfaction  of  the  claim  of  J.  M.  Hogan 
against  said  premises,  said  work  on  said 
premises  being  hereby  accepted  by  said 
Frank  Buchanan.  And  it  is  further  agreed 
that  the  balance  remaining  out  of  said  nine 
hundred  and  eighty-four  dollars  ($984),  to- 
wlt,  the  sum  ot  ninety-seven  dollars  ($97), 
shall  be  applied  as  part  payment  on  said 
Adams  street  job,  the  receipt  of  which  sum, 
to-wit,  the  sum  of  ninety-seven  dollars  ($97), 
is  hereby  acknowledged  by  said  J.  M.  Hogan. 

"It  is  expressly  understood  that  this  in- 
strument Is  in  no  way  to  affect  the  contract 
on  the  Adams  street  job,  except  in  this: 
that  said  Hogan  agrees  to  put  In  two  radia- 
tors in  each  flat  In  said  Adams  street  build- 
ing, and  to  put  said  job  In  condition  to  fire 
up  on  or  before  the  25th  day  of  October,  1897, 
and  shall  not  be  required  to  do  any  more 
work  after  that  date,  on  said  job,  until  pay- 
ment of  tlie  sum  of  one  thousand  dollars 
($1000)  In  addition  to  the  payment  herein 


stated  shall  be  made  and  payment  of  bal- 
ance over  and  above  said  sums  on  said  con- 
tract shall  be  satisfactorily  secured. 

"Given  under  our  hands  and  seals  the  day 
and  year  first  above  written. 

"Frank  Buchanan.    [SeaL] 
"J,  M.  Hogan.  [Seal.]" 

On  November  29th  following,  Buchanan 
conveyed  the  premises  by  warranty  deed  to 
plaintiff  in  error,  William  Roulet.  The  $1,- 
000  not  having  been  paid  on  the  25th  day  of 
October,  specified  in  the  last  clause  of  the 
contract  of  October  2l8t,  work  was  suspend- 
ed, and  on  December  28th  the  petition  for 
mechanic's  lien  was  filed.  William  Roulet, 
the  new  owner,  was  made  a  party  defendant, 
and  duly  served  with  summons.  He  did  not 
appear,  and  was  defaulted.  The  cause  was 
referred  to  a  master,  who  took  the  evidence 
and  reported  his  conclusions,  finding  thd  total 
amount  due,  including  solicitor's  fees,  etc., 
to  be  $1,926.29,  and  the  chancellor  awarded  a 
lien  for  that  sum,  the  decree  setting  forth  the 
evidence  upon  which  it  was  based.  The  de- 
cree was  rendered  on  the  ISth  day  of  Jan- 
uary, 1902.  On  the  24th  of  that  month,  as 
shown  by  the  abstract  of  the  plaintiff  in  er- 
ror, a  petition  was  filed  by  William  Roulet, 
representing,  In  effect,  that  he  had  not  been 
served  with  process  in  the  cause,  and,  after 
averring  several  Irregularities  in  the  pro- 
ceedings, prays  that  the  decree  may  be  va- 
cated, and  that  he  may  be  allowed  to  present 
to  the  court  his  objections.  The  additional 
abstract  filed  by  the  defendants  in  error  sets 
forth  another  petition  by  Roulet,  filed  on  the 
same  day,  which  appears  to  be  a  part  of  the 
record,  though  not  abstracted  by  the  plain- 
tiff In  error,  and  which,  although  conceding 
petitioner  to  have  been  personally  served 
with  summons,  prays  that  the  decree  be  set 
aside,  and  he  "be  given  an  opportunity  to 
be  heard  upon  the  single  questions  sought  to 
be  raised  by  him."  From  a  reading  of  the 
petition  Itself  we  find  that  the  questions 
sought  to  be  raised  by  him  were,  "namely, 
that  the  contract  set  up  in  the  bill  of  com- 
plaint and  offered  In  evidence  before  the  mas- 
ter was  a  contract  in  writing,  and  failed  to 
specify  the  time  vrithin  which  work  to  be 
done  under  said  contract  should  be  completed 
or  payment  therefor  was  to  be  made;  that  no 
Issues  of  fact  were  raised,  and  petitioner  was 
entitled  to  be  heard  on  such  questions  of 
law  notwithstanding  the  fact  that  his  default 
had  already  been  entered."  To  reverse  that 
decree  William  Roulet  prosecuted  a  writ  of 
error  to  the  Appellate  Court  for  the  First 
District,  where  the  decree  below  was  held  to 
be  erroneous  as  to  the  excess  allowed  over 
the  sum  of  $1,000  and  Interest  thereon,  that 
court  allowing  the  lien  as  to  that  amount  up- 
on the  theory  that  It  was  the  only  sum  the 
time  of  payment  of  which  was  specified  in 
the  contract,  while  as  to  the  excess  no  time 
was  specified.  Roulet  prosecutes  this  further 
writ  of  error  to  reverse  the  Judgment  of  the 
Appellate  Court 
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James  R.  Ward,  for  plaintiff  In  error. 
Dunn  &  Hayes,  for  defendants  In  error. 

WIIKIN,  J.  (after  stating  the  facta).  Why 
two  petitions  of  the  same  date  and  so  near- 
ly alike  find  their  way  Into  the  record  Is  not 
explained,  bat,  Inasmuch  as  the  petition  not 
abstracted  by  plaintiff  In  error  conforms  to 
the  facts  as  disclosed  by  the  remainder  of 
the  record,  we  agree  with  the  Appellate 
Oonrt  in  its  conclusion,  and  resolve  all  doubts 
In  relation  to  these  contradictory  petitions 
against  the  abstracted  one,  for  which  no 
counsel  appears  willing  to  assume  any  re- 
Bponsibllity.  It  will  be  presumed,  in  the 
absence  of  anything  to  the  contrary,  that 
the  trial  court.  In  overruling  the  prayer  of 
the  petition,  acted  upon  the  one  which  cor- 
rectly stated  the  facts.  Upon  this  state  of 
the  record  we  will  only  consider  such  ques- 
tions raised  by  plaintiff  In  error  as  can  be 
made  by  one  who  has  been  defaulted  in 
the  proceeding  below,  and  who  seeks  only 
to  question  the  decision  of  the  Appellate 
Court  In  its  construction  of  the  three  instru- 
ments constituting  the  contract. 

It  Is  first  contended  that  the  three  InstniT 
ments  upon  which  the  petition  for  mechan- 
ic's lien  is  based  contain  no  provision  as  to 
the  time  of  the  completion  of  the  work  or 
making  payment  therefor,  and  that  no  part 
of  the  amount  found  by  the  master  as  due 
to  defendants  in  error  can  be  made  a  lien 
upon  the  premises  under  section  6  of  the 
mechanic's  Uen  act.  Laws  1895,  p.  228.  As 
to  the  first  two  instruments  set  forth  In  the 
petition,  it  Is  true  they  contain  no  such  pro- 
vision, and,  standing  alone,  could  not  prop- 
o-ly  form  the  basis  for  a  mechanic's  lien. 
Freeman  v.  Rlnaker,  185  lU.  172,  56  N.  E. 
1055.  But  the  contract  of  October  21,  1887, 
expressly  provides  that  defendant  In  error 
Hogan  "agrees  to  put  in  two  radiators  In 
each  flat  in  said  Adams  street  building,  and 
to  put  said  job  in  condition  to  Are  up  on  or 
before  the  25th  day  of  October,  1887,  and 
shall  not  be  required  to  do  any  more  work 
after  that  date,  on  said  job,  until  payment 
of  the  sum  of  $1000,"  eta,  and  stipulating 
for  satisfactory  security  as  to  the  remainder 
of  the  contract  price.  This  is  clearly  an 
agreement  signed  by  both  of  the  parties  for 
specified  work  and  for  the  payment  of  a 
sum  certain  at  a  fixed  time.  If  the  11,000 
could  not  be  paid  and  security  given  for  fur- 
ther work,  nothing  more  was  to  be  done  by 
the  contractor.  When  nothing  was  paid  at 
the  time  stipulated,  the  work  ceased,  and 
the  right  to  a  lien  became  complete.  It 
would  seem  that  all  three  of  the  instru- 
ments should  be  taken  together  and  consid- 
ered as  constituting  but  a  single  contract. 
But  It  Is  of  no  importance  whether  they  be 
considered  one  or  three  instruments.  The 
concluding  clause  of  the  last  Instrument  Is 
in  Itself  a  complete  contract,  complying  with 
the  conditions  of  section  6  of  the  mechanic's 
Uen  act  of  1895. 


Other  questions  are  raised  by  the  plaintiff 
in  error  as  grounds  for  reversal  of  the  judg- 
ment of  the  Appellate  Court,  but  we  cannot 
consider  them,  Inasmuch  as  we  have  already 
held  that  the  plaintiff  in  error  is  confined  to 
only  such  questions  as  may  be  raised  by  one 
who  has  been  regularly  defaulted  below. 

From  a  careful  reading  of  the  whole  rec- 
ord we  are  satisfied  that  the  judgment  of 
the  Appellate  Court  is  right,  and  that  the 
scope  of  that  judgment  is  fully  justified  by 
the  averments  in  the  petition.  Monarch 
Brewing  Go.  v.  Wolford,  179  Ul.  252,  53  N.  E. 
583.    Its  judgment  will  therefore  be  aflirmed. 

Judgment  afiirmed. 


(203  HI.  E76) 

CHICAGO  TERMINAL  TBANSFBR  B.  CO. 

▼.  CITY  OF  CHICAGO  et  al.« 

(Supreme  Court  of  Illinois.    Feb.  18,  1903.) 

MUNICIPAL  CORPORATIONS— FRANCHISES-OR- 
DINANCES —  CONSTRUCTION  —  EFFECT  OF 
•ADOPTION  OF  PLAT  OP  STREET— APPBAli— 
EQUITY— RIGHT  OF  CO-DEFENDANT. 

1.  On  appeal  in  a  suit  in  equity  the  brief  of 
a  codefendaut  will  not  be  stricken  from  the 
files  as  in  aid  of  plaintiff,  each  defendant  in 
equity  being  entitled  to  pursue  the  course  in 
the  htlgation  which  he  deems  for  his  best  in- 
terest. 

2.  A  municipal  ordinance,  passed  in  1879, 
granted  permission  to  an  individual  and  assigns 
to  coustruct  and  operate  a  single-track  dummy 
railway  in  certain  streets,  but  expressly  limited 
the  right  to  April  1,  1898.  An  ordinance  pass- 
ed in  1881  confirmed  the  privileges  in  a  com- 
pany as  assignee  of  such  individual,  and  ex- 
pressly limited  the  right  to  July  1,  1901.  An 
ordinance  passed  in  1887  vested  the  rights  in 
another  company,  and  ordained  "that,  in  addi- 
tion to  the  rights  •  •  ♦  heretofore  con- 
ferred" on  the  former  company  by  the  ordi- 
nance of  1881,  it  should  nave  "the  further 
right"  to  (derate  a  suburban  passenger  railway 
along  the  prescribed  route,  etc.,  but  solely  on 
the  terms  set  forth  in  the  ordinance,  and  pro- 
vided that  trains  should  run  within  a  certain 
time  "over  the  route  herein  and  in  other  ordi- 
nances described."  Held,  that  rights  conferred 
by  the  ordinance  of  1887  were  subject  to  the 
limitation  as  to  time  fixed  in  the  ordinance  of 
1881. 

3.  The  mere  fact  that  the  ordinance  of  1881 
granted  permission  to  operate  a  dummy  rail- 
way to  a  company  with  limited  powers,  while 
the  ordinance  of  1887  granted  permission  to 
operate  a  suburban  passenger  railway  to  a 
company  with  general  railroad  powers,  did  not 
manifest  an  intention  on  the  part  of  the  mu- 
nicipality that  the  latter  ordinance  should  not 
be  subject  to  the  time  limit  fixed  by  the  former. 

4.  A  railway  company,  with  general  railroad 
powers  laying  tracks  in  a  street  under  municipal 
authority  granting  it  the  right  to  operate  a 
suburban  passenger  railway,  but  expressly  lim- 
iting the  privileges  for  a  designated  period, 
does  not  acquire  a  perpetual  easement  in  the 
street. 

5.  The  doubt,  if  any,  as  to  the  time  for  which 
rights  were  granted  by  a  municipal  ordinance 
arising  from  the  fact  that  the  ordinance  pur- 
ported to  grant  rights  additional  to  those  grant- 
ed by  a  prior  ordinance,  which  expressly  limited 
the  time  for  which  the  rights  were  granted, 
must  be  resolved  in  favor  of  the  public. 

6.  A  railroad  company,  pursuant  to  mimidpal 
authority,  built  its  tracks  in  a  street.  'I'here- 
after  the  street  was  widened,  and  a  plat  thereof 
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WB8  made,  which  marked  a  28-foot  strip  in  the 
centw  of  the  street  as  the  company's  right  of 
way.  The  certificate  of  the  platters  stated  that 
they  had  caused  to  be  sarveyed  and  platted  a 
widening  of  the  street  so  that  it  should  be  of  a 
designated  width.  The  plat  was  adopted  by  the 
municipality.  Heidi,  that  there  was  no  implied 
vacation  of  the  28-foot  strip,  nor  a  dedication 
thereof  to  the  company. 

Error  to  Circuit  C!ourt,  CJook  C!onnty;  M. 
P.  Tuley,  Judge. 

Suit  by  the  Chicago  Terminal  Transfer 
Railroad  Company  against  the  city  of  Chi- 
cago and  another.  From  a  decree  dismissing 
the  bill,  plaintiff  brings  error.    Affirmed. 

This  was  a  bUl  for  an  injunction,  filed  in 
the  circuit  court  of  Cook  county  by  the 
plaintiff  in  error,  the  Chicago  Terminal 
Transfer  Railroad  Company,  to  restrain  the 
defendant  in  error  the  city  of  Chicago  from 
tearing  up  certain  railroad  tracks  of  the 
plaintiff  In  error.  April  26,  1879,  the  town  of 
Cicero,  In  Cook  county,  passed  an  ordinance 
giving  permission  to  Charles  R.  Vandercock, 
bis  heirs  and  assigns,  to  lay  down,  maintain, 
and  operate  a  single-track  railway,  with  nec- 
essary turnouts,  etc.,  over  and  along  a  cer- 
tain route,  beginning  at  the  intersection  of 
West  Fortieth  and  Madison  streets,  thence 
on  the  west  half  of  West  Fortieth  street  to 
Randolph  street,  thence  west  on  Randolph 
street  to  Robinson  avenue  (now  known  as 
South  Fifty-Second  avenue),  and  thence  on 
certain  other  streets  In  the  town  of  Cicero; 
the  engines  used  thereon  to  be  dummy  en- 
gines. The  right  to  operate  this  railway  was 
to  extend  to  April  1,  1898,  at  which  time 
the  rights  and  privileges  granted  were  to 
cease,  unless  further  extended.  "Vandercook 
having  sold  and  transferred  his  rights  under 
the  ordinance  to  the  Chicago  &  Western 
Dummy  Railway  Company,  on  August  20, 
1881,  the  town  of  Clca-o  passed  another  or- 
dinance confirming  the  powers  and  privileges 
given  and  granted  to  Vandercook,  to  his 
assignee,  except  as  therein  specified.  Sec- 
tion 2  gives  permission  to  operate  a  single- 
track  railway,  and  modifies  the  route  some- 
what from  the  former  ordinance.  Section  3 
fixes  the  standard  gauge  and  the  motive 
power— dummy  engines— as  before.  Section 
4  provides  bow  the  tracks  shall  be  laid,  and 
that  the  parts  of  streets  so  occupied  shall  be 
kept  in  as  good  repair  and  condition  as  are 
the  other  portions  of  the  streets,  and  that 
the  street  crossings  and  sidewalks  shall  be 
planked.  Section  5  provides  that  the  com- 
pany shall  save  and  keep  the  town  harmless 
for  all  loss,  damage,  and  expenses  on  ac- 
count of  said  road  or  the  misconduct  of  its 
agents,  etc.  Section  6  fixes  the  fare  at  10 
cents  to  all  points  within  the  limits  of  the 
town  of  Cicero.  Section  7  provides  that  the 
right  to  operate  said  railroad  shall  extend 
to  July  1,  1901,  at  which  time  the  rights 
and  privileges  herein  and  hereby  granted 
shall  cease,  unless  the  same  are  further  ex- 
tended. Section  8  reserves  the  right  to  reg- 
ulate the  speed,  time,  and  manner  of  run- 


ning cars,  and  also  the  right  to  determine  in 
what  portions  of  the  streets  the  tracks,  etc., 
shall  be  laid,  and  to  regulate  and  change 
the  same.  Section  9  provides  that  the  rights 
and  privileges  granted  shall  at  all  times  be 
subject  to  the  police  regulations,  powers, 
and  ordinances  of  the  town.  Section  10 
makes  it  the  duty  of  the  company  to  keep 
all  culverts  under  its  tracks  free  from  ob- 
structions, and  to  build  such  culverts  as  the 
town  may  direct  On  October  5,  1887,  ttie 
town  of  Cicero  passed  another  ordinance  in 
reference  to  this  railroad.  Section  1  provides 
that.  In  addition  to  the  rights,  privileges, 
and  franchises  heretofore  conferred  ui>on  the 
Chicago  &  Western  Dummy  Railway  Com- 
pany by  the  ordinance  of  August  20,  1881, 
which  rights,  privileges,  and  franchises  are 
hereby  vested  in  and  confirmed  to  the  Chi- 
cago, Harlem  &  Batavia  Railway  Company, 
the  further  right  is  hereby  given  to  the  last- 
named  company  to  maintain  and  operate 
a  suburban  passenger  railway  along  the 
route  prescribed  In  the  aforesaid  ordinance, 
and  the  right  to  connect  its  tracks  with  the 
tracks  of  the  Chicago  &  Great  Western  Rail- 
road Company  at  some  convenient  point  be- 
tween Fortieth  and  Forty-Sixth  streets,  in 
the  town  of  Cicero,  and  the  right,  for  that 
purpose,  to  cross  all  necessary  streets,  al- 
leys, and  public  places,  together  with  the 
right  to  straighten  all  existing  curves,  solely 
and  only  upon  the  terms,  conditions,  duties, 
and  other  obligations  hereinafter  in  this  ordi- 
nance set  forth,  and  not  upon  any  other 
terms,  conditions,  duties,  or  obligations.  The 
company  is  further  given  the  right  to  con- 
struct, maintain,  and  operate  a  railroad  with 
one  or  two  tracks,  with  the  necessary  switch- 
es or  turnouts.  Section  2  provides  that  loco- 
motives shall  use  hard  coal,  and  makes  it 
the  duty  of  the  company  to  pvrt  in  and  keep 
and  maintain  in  good  order  and  repair  all 
traveled  street  crossing^  now  existing  or 
hereafter  to  be  made,  said  crossings  to  be 
the  full  width  of  the  street,  including  side- 
walks; to  fill  up  ditches  in  the  streets  used 
by  it,  widen  the  roadway,  and  to  gravel  the 
streets;  to  maintain  safety  gates  or  station 
flagmen  at  street  crossings;  to  construct  and 
keep  in  good  order  necessary  ditches  and 
drains  along  the  right  of  way;  to  put  in  and 
keep  in  repair  all  culverts  ordered  upon  street 
crossings;  to  honor  commutation  tickets  for 
any  guests  or  members  of  the  family  of  the 
purchaser.  The  town  reserves  the  right  to 
open  new  streets  across  the  railroad  right 
of  way,  and  to  cross  the  same  to  put  in  new 
drains  for  a  general  drainage  system.  When- 
ever the  company  neglects  or  refuses  to  dis- 
charge any  duties  or  obligations  Imposed 
upon  It  by  the  ordinance,  a  specific  notice 
shall  be  served  upon  the  company,  calling 
upon  it  to  discharge  its  duty,  and,  if  in  de- 
fault for  30  days,  the  town  shall  have  the 
right  to  do  the  necessary  acts,  and  charge 
the  costs  to  the  company.  Section  3  pro- 
vides that  the  rights  and  privileges  herein 
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granted  are  upon  the  express  condition  that 
the  company  will  comply  with  all  the  terms, 
conditions,  and  stipulations  of  this  ordinance 
imposing  terms,  duties,  and  obligations  upon 
it,  and  npon  its  failure  to  do  so  after  snch 
default  shall  he  determined  by  a  court  ot 
competent  jurisdiction  then  the  town  may 
enter  and  oust  the  company  of  all  rights 
herein  granted,  reinvesting  itself  with  all 
the  rights  it  had  before  this  ordinance  was 
passed,  and  relegating  the  company  to  the 
condition  that  existed  before  rights  hereun- 
der were  acquired.  Section  4  provides  that 
the  rights  and  privileges  herein  conveyed 
shall  cease,  and  this  ordinance  is  to  become 
void  and  of  no  effect,  unless  the  company 
shall  within  one  year  after  its  passage  (un- 
avoidable delays  excepted)  ran  passenger 
trains  regularly  between  the  western  limits 
of  the  town  of  C9cero  and  the  general  pas- 
senger  depot  of  the  Chicago  &  Great  Western 
Railroad  Company  in  the  city  of  Chicago, 
over  the  roate  herein  and  In  other  ordinan- 
ces described.  This  last  ordinance  was 
amended  November  5,  1887,  by  giving  the 
company  the  additional  permission  and  au- 
thority to  operate  a  railroad,  with  one  or 
two  tracks,  in  Fortieth  street,  from  Randolph 
street  to  the  south  limits  of  the  town.  Ran- 
dolph street  had  theretofore  been  100  feet 
wide.  September  28,  1888,  a  plat  was  filed 
for  record  In  the  office  of  the  recorder  of 
Cook  county.  Indorsed  "Approved"  by  the 
town  board  of  Cicero,  certified  to  by  the 
owners  of  the  frontage  on  Randolph  street, 
widening  the  street  from  West  Fortieth  street 
to  E[yman  avenue  from  30  to  80  feet  at  dif- 
ferent portions  by  dedication  by  the  proper- 
ty owners  of  the  additional  strip.  A  strip 
28  feet  wide,  running  the  entire  length  of  the 
street,  and  In  the  middle  of  the  old  street, 
was  marked  "C.  H.  &  B.  Eight  of  Way." 
Prior  to  1889  the  center  line  of  West  For- 
tieth street  was  the  east  line  of  the  town 
of  Cicero,  and  the  entire  line  oit  railroad  was 
within  the  limits  of  the  town  of  Cicero.  Por- 
tions of  this  territory  have  at  different  times 
been  annexed  to  the  city  of  Chicago,  so  that 
the  part  of  the  line  in  controversy  is  now 
within  the  limits  of  the  city  of  Chicago. 

A  double  track  was  laid  in  Randolph  street, 
and  connected  by  a  curve  over  private  prop- 
erty  with  a  single  track  In  West  Fortieth 
street  (now  called  South  Fortieth  avenue), 
and  connecting  with  the  Chicago  &  Great 
Western  tracks  at  about  Taylor  street.  Aftor 
the  tracks  had  been  laid,  the  Chicago,  Har- 
lem &  Batavia  Railway  Company  conveyed 
its  property  to  the  Chicago  &  Northern  Pa- 
cific Railroad  Company,  which  company  also 
owned  the  .tracks  of  the  Chicago  &  Great 
Western  Railroad  Company.  The  Pacific 
Railroad  Company  mortgaged  all  of  its  prop- 
erty to  the  Farmers'  Loan  &  Trust  Company. 
The  trust  company  filed  a  bill  in  the  federal 
Circuit  Court  to  foreclose  its  mortgage,  and 
thereunder  A.  L.  Hopkins  was  appointed  re- 
ceiver by  the  court  In  1895.    On  May  19,  1896, 


the  receiver,  by  order  of  the  court,  leased  to 
the  Suburban  Railroad  Company,  one  of  the 
defendants  In  error,  the  railroad  known  as  the 
Chicago,  Harlem  &  Batavia  Railway  for  a 
period  of  50  years,  subject  to  the  performance 
of  all  the  obligations  of  the  owner  of  the  said 
railroad  to  the  municipalities  through  which 
it  extended.  The  lessee,  the  Suburban  Rail- 
road Company,  mortgaged  all  the  properties 
then  owned  or  thereafter  to  be  acquired  by  it 
to  the  Chicago  Title  &  Trust  Company  by 
deed  of  trust  dated  March  2,  1896,  recorded 
December  14,  1896,  to  seciu*e  payment  of  $3,- 
000,000  in  bonds  to  be  issued.  June  20,  1896, 
a  decree  foreclosing  the  mortgage  of  the  Pa- 
cific Company  was  entered,  ordering  the  sale 
of  all  Its  properties,  subject  to  all  leases  made 
by  the  receiver  under  order  of  court  The 
railroad  was  thereupon  sold,  and  became  the 
property  of  the  Chicago  Terminal  Transfer 
Railroad  Company,  plaintiff  In  error,  and  pos- 
session was  delivered  July  1,  1897,  wlilch  acts 
were  approved  by  the  court. 

Before  1895  only  a  siagle  track  had  been 
laid  on  the  west  half  of  South  Fortieth  avenue, 
but  that  year  the  receiver  laid  a  second  track 
west  of  the  original  track,  and  the  city  of 
Chicago  threatened  to  tear  up  the  track.  The 
receiver  then  filed  his  Intervening  petition  In 
the  foreclosure  suit  in  the  federal  court,'  pray- 
ing that  the  city  be  enjoined  from  interfering 
with  the  track  laid.  The  city  answered,  de- 
nying the  validity  of  the  conveyance  to  the 
Pacific  Company,  and  setting  up  alleged  viola- 
tions of  the  ordinances  granting  the  rights  to 
the  railroad  companies,  and  that  the  construc- 
tion of  two  tracks  In  the  west  half  of  the 
street  would  be  an  appropriation  of  the  entire 
street,  to  the  exclusion  of  the  public.  The 
federal  court  entered  a  decree  June  17,  1897, 
In  which  it  declared  the  ordinances  of  the  town 
of  Cicero  legal  and  valid,  and  that  they  con- 
ferred the  right  to  lay  down  and  operate  one 
or  two  tracks  on  the  west  half  of  Fortieth 
street,  and  perpetually  enjoined  the  city  from 
tearing  up  or  interfering  with  the  tracks  or 
their  operation  "for  and  during  the  time  and 
period  of  the  said  ordinances."  It  also  order- 
ed the  receiver  to  pave  the  street.  This  not 
having  been  done,  another  order  was  entered 
In  1899,  ordering  the  street  paved  and  the 
west  railroad  track  constructed,  as  provided 
In  the  former  order,  on  or  before  June  1, 1899. 

May  22,  1899,  the  defendant  in  error  the 
Suburban  Company  filed  its  intervening  pe- 
tition In  the  foreclosure  suit,  making  the  Ter- 
minal Company  and  the  city  of  Chicago  par- 
ties, alleging  all  the  matters  of  record  herein- 
before set  out  in  regard  to  the  laying  of  tracks 
on  South  Fortieth  avenue;  that  the  city,  in 
1895,  had  authorized  the  Ogden  Street  Rail- 
way Company  to  lay  down  and  operate  a 
double  track  in  the  east  half  of  the  same 
street,  thus  making  four  tracks  In  the  street; 
that  the  Suburban  Company  had  entered  into 
an  arrangement  with  the  Chicago  Consoli- 
dated Traction  Company,  the  successor  of  the 
Ogden  Company,  by  which  each  company  sur- 
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rendered  its  right  to  lay  down  a  double  track 
in  said  street,  and  they  agreed  to  operate  a 
double  tracl:  Jointly;  and  that  this  compro- 
mise agreement  was  conditioned  upon  its  ap- 
proval by  the  court  and  the  passage  of  an  or- 
dinance authorizing  It.  The  defendants  an- 
swered the  same,  admitting  all  the  allegations 
of  the  petitioner,  and  an  order  was  entered 
providing  for  the  removal  of  the  west  track 
on  the  west  half  of  Fortieth  street  and  the 
dissolution  of  the  Injunction  against  the  city, 
provided  the  dty  conncll  should  pass  the  re- 
quired ordinance.     No  such  ordinance  was 


After  the  construction  of  the  tracks  by  the 
Chicago,  Harlem  &  Batavla  Railway  Com- 
pany, passenger  trains  were  run  over  them 
and  the  tracks  of  the  Chicago  &  Great  West- 
ern Company  to  the  Grand  Central  Passenger 
Station  in  Chicago,  as  contemplated  by  the 
ordinance,  until  a  short  time  after  the  Ihie 
passed  into  the  possession  of  the  Suburban 
Company.  This  company  secured  the  passage 
of  an  ordinance  March  28,  1898,  by  the  city 
of  Chicago,  authorizing  it  to  erect  poles  on 
South  Fortieth  avenue,  between  Madison 
street  and  Randolph  street,  for  the  purpose  of 
operating  Its  railway  by  electricity,  condi- 
tioned that  the  company  should  give  its  pa- 
trons at  least  hourly  service,  and  that  it  pave 
the  west  half  of  South  Fortieth  avenue  from 
Randolph  street  to  Taylor  street.  The  elec- 
tric trolley  line  was  instituted,  since  which 
time  cars  have  run  on  Fortieth  and  Randolph 
Btreeta  at  hourly  intervals,  but  the  running  of 
cars  over  the  Great  Western  tracks  and  to  the 
Grand  Central  Station  has  been  abandoned. 
On  December  19,  1898,  the  town  of  Cicero 
passed  an  ordinance  repealing  section  4  of  the 
ordinance  of  October  5,  1887,  requiring  the 
operation  of  trains  over  the  Great  Western 
tracks  to  the  Central  Station.  At  this  time 
the  streets  on  which  the  track  in  controversy 
here  is  located— that  Is,  South  Fortieth  avenue, 
and  Randolph  street  between  South  Fortieth 
and  South  Fifty-Second  avenues— had  become 
a  part  of  the  city  of  Chicago,  and  were  no 
longer  under  the  Jurisdiction  of  the  town  of 
Cicero. 

March  18,  1902,  the  city  of  Chicago  passed 
an  ordinance  reciting  in  the  preamble  the 
passage  of  the  ordinances  of  the  town  of 
Cicero  of  August  20,  1881,  October  5,  1887, 
and  November  5, 1887,  and  that  all  the  rights 
and  privileges  granted  thereby  expired  July  1, 
1901;  that  the  railway  company  had  discontin- 
ued running  passenger  trains  between  the 
western  limits  of  the  town  of  Cicero  and  the 
general  passenger  station  of  the  Great  West- 
em  Company;  that  it  had  failed  to  keep  the 
street  crossings  and  streets  In  good  condi- 
tion, as  required  by  ordinance;  and  that  the 
tracks  had  become  a  public  nuisance.  Sec- 
tion 1  declared  all  the  rights  and  privileges 
granted  by  the  said  ordinances  forfeited  and 
annulled,  and  repealed  the  ordinances  In  so 
far  as  they  granted  any  rights  to  maintain 
or  operate  street  railway  tracks  upon  any 


portion  of  any  street  which  is  now  within 
the  limits  of  the  city  of  Chicago.  Section  2 
declared  the  tracks  a  public  nuisance.  Sec- 
tion 3  ordered  them  removed  by  the  com- 
pany within  20  days,  and,  in  the  event  of 
its  failure  to  comply  with  the  order,  the 
commissioner  of  public  works  was  ordered 
to  do  so.  Section  4  directed  the  corporation 
counsel  to  institute  such  legal  proceedings  as 
be  might  deem  proper.  Thereupon  plaintiff 
in  error  filed  its  bill  for  an  injunction,  set- 
ting up  many  of  the  foregoing  facts,  and 
claiming  a  reversionary  interest  In  the  rail- 
road, subject  to  the  lease.  The  bill  further 
alleged  that  the  complainant  had  applied  to 
the  Suburban  Company  to  perform  the  con- 
ditions required  to  preserve  the  franchises 
and  licenses  to  maintain  its  railroad  in  the 
street,  but  that  the  Suburban  Company 
claimed  that  It  had  done  all  things  necessary; 
that  the  Suburban  Company  was  insolvent, 
and  liable  to  be  placed  in  the  hands  of  a  re- 
ceiver at  any  time,  and  that  the  complainant 
was  in  danger  of  having  the  lease  canceled, 
and  thrown  back  on  Its  hands.  The  bill 
made  the  Suburban  Company  a  party,  and 
prayed  for  an  Injunction  to  restrain  the  city 
from  tearing  up  the  tracks.  The  Suburban 
Company  answered,  and  claimed  that  the 
Chicago,  Harlem  &  Batavla  Railway  Com- 
pany, Its  successors  and  assigns,  were  not, 
by  the  ordinance  of  October  5,  1887,  obliged 
to  operate  passenger  trains  between  the  town 
of  Cicero  and  the  general  passenger  station 
of  the  Great  Western  Company,  but  that  the 
true  construction  of  the  ordinance  only  re- 
quired it  to  have  passenger  trains  regularly 
In  operation  between  those  points  within  one 
year  from  the  passage  of  the  ordinance,  and 
tliat  there  was  now  no  public  necessity  or 
demand  for  the  running  of  trains  between 
those  points.  The  answer  further  alleged 
that  by  virtue  of  the  decree  of  the  federal 
court  authorizing  the  making  of  the  lease 
to  It,  the  Chicago,  Harlem  &  Batavla  line 
was  separated  from  the  rest  of  the  lines  of 
the  Pacific  Railroad  Company,  and  the  Subur- 
ban Company  had  no  right  and  was  not 
legally  bound  to  operate  its  trains  eastward 
beyond  Fortieth  street,  and  that  the  decree 
was  a  full  protection  to  It,  and  release  of 
any  obligation,  if  there  had  been  any,  to 
so  operate  Its  trains.  The  answer  also  al- 
leged the  performance  of  all  things  required 
by  the  ordinances.  The  city  of  Chicago  an- 
swered the  bill,  alleging  that  no  trains  or 
cars  were  running  into  the  Central  Passenger 
Station,  as  prescribed  by  the  ordinance,  that 
the  complainant  had  allowed  the  streets  and 
crossings  to  become  out  of  repair  and  Im- 
passable, and  that  the  right  tO'  operate  the 
road  on  Fortieth  and  Randolph  streets  had 
expired  July  1,  1901.  The  city  also  filed  its 
cross-bill  setting  up  the  same  matters,  also 
thf  ordinance  of  1902,  and  praying  for  a 
forfeiture  of  the  rights  granted  to  the  Chi- 
cago, Harlem  &  Batavla  Railway  Company, 
and  that  the  tracks  In  the  streets  mentioned 
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be  decreed  a  nuisance  and  ordered  removed. 
The  Suburban  Company  answered  the  cross- 
bill, denying  all  Its  allegations,  and  setting 
up  the  same  matters  alleged  in  its  answer 
to  the  original  bill;  alleging  that  it  has  kept 
all  street  crossings  In  good  repair,  and  that 
it  has  never  been  served  with  any  notice 
to  repair,  as  provided  by  the  ordinance.  On 
the  hearing  the  chancellor,  July  3,  19Q2,  en- 
tered a  decree  dlsmlsalng  the  orgiual  bill  for 
want  of  equity,  and  found  the  equities  with 
the  cross-complainant;  that  the  right  of  the 
railroad  companies  to  maintain  and  operate 
any  tracks  on  the  west  side  of  South  Fortieth 
avenue  between  Taylor  street  and  Randolph 
street,  and  upon  Randolph  street  from  South 
Fortieth  avenue  to  South  Fifty-Second  ave- 
nue, in  the  city  of  Chicago,  had  been  for- 
feited, and  had  ceased  and  determined,  and 
ordered  the  tracks  removed. 

Jesse  B.  Barton,  for  plaintiff  in  error. 
Charles  M.  Walker,  Corp.  Counsel,  and 
Clarence  N.  Goodwin,  Asst.  Corp.  Counsel, 
for  defendant  in  error  city  of  Chicago. 
Clarence  A.  Knight  and  Wlllam  G.  Adams, 
for  defendant  in  error  Suburban  R.  Co. 

CABTBB,  J.  (after  stating  the  facts).  The 
cit7  of  Chicago,  one  of  the  defendants  in  er- 
ror, has  filed  its  motion  in  this  court  to  strike 
the  briefs  of  its  codefendant  in  error,  the 
Suburban  Railroad  Company,  from  the  files, 
on  the  ground  that  its  briefs  are  not  in  de- 
fense of  the  decree,  but  are  in  aid  of  the 
plaintiff  In  error,  and  therefore  not  proper 
to  be  filed  at  this  time.  By  the  general  rules 
of  equity  pleading  all  persons  who  are  mate- 
rially interested  in  the  event  of  the  suit  or 
in  the  subject-matter  should  be  made  par- 
ties, either  as  complainants  or  as  defendants. 
It  is  wholly  Immaterial  whether  the  interests 
of  the  several  defendants  are  or  are  not  in 
conflict  with  each  other.  Parsons  v.  Lyman, 
4  Blatchf.  432,  Fed.  Cas.  No.  10,779.  It  fol- 
lows that  each  defendant  may  pursue  that 
course  in  the  litigation  which  he  shall  deem 
for  his  best  interest.    The  motion  is  denied. 

The  real  question  at  Issue  In  this  case  is 
the  interpretation  of  the  ordinances  of  the 
town  of  Ocero,  passed  August  20,  1881,  and 
October  5,  1887.  The  railroad  companies 
contend  that  the  latter  ordinance  granted  a 
perpetual  right  to  the  railroad  company  to 
lay,  maintain,  and  operate  its  railroad  In  the 
streets  of  the  town,  while  the  city  of  Chicago 
contends  that  the  ordinance  did  not  have  this 
effect.  The  first  ordinance  passed  by  the 
town  of  Cicero  in  1879  granted  the  right  to 
construct  and  operate  a  dimimy  railway  In 
certain  named  streets  of  the  town  of  Cicero 
to  one  Vandercook,  and  expressly  limited  the 
right  to  operate  said  railway  to  April  1, 
1898,  at  which  time  the  right  was  to  cease, 
nnleea  further  extended.  The  next  ordi- 
nance, passed  August  20,  1881,  confirmed  the 
powers  and  privileges  granted  to  Vander- 
cook to  the  Chicago  &  Western  Dummy  Rail- 
way Company,  and  limited  the  right  to  oper- 


ate said  railroad  to  July  1,  1901,  at  which 
time  the  right  and  privileges  should  cease, 
unless  further  extended.  This  ordinance 
made  several .  changes  from  the  first  ordi- 
nance, principally  in  the  route  and  the  fare 
to  be  charged.  On  October  6,  1887,  the  town 
again  passed  an  ordinance  In  relation  to  this 
street  railway,  which  ordained  "that,  in  ad- 
dition to  the  rights,  privileges  and  franchises 
heretofore  conferred  upon  the  Chicago  and 
Western  Dummy  Railway  Company  by  an  or- 
dinance passed  August  20, 1881,  entitled  •  •  *, 
which  rights,  privileges  and  franchises  are 
hereby  vested  in  and  confirmed  to  the  Chi- 
cago, Harlem  and  Batavia  Raflway  Com- 
pany, Its  successors  and  assigns,  the  further 
right  Is  hereby  given  to  said  Chicago,  Har- 
lem and  Batavia  Railway  Company,"  etc. 
If  this  language  means  anything,  it  means 
that  the  rights  granted  in  this  ordinance  are 
additional  and  further  rights  granted  to  the 
railway  company  not  granted  In  the  former 
ordinance,  which  ordinance  is  expressly  nam- 
ed, and  identified  by  its  title  and  date.  These 
additional  and  further  rights  are  granted 
"solely  and  only  upon  the  terms,  conditions, 
duties  and  obligations  hereinafter  In  this  or- 
dinance set  forth,  and  not  upon  any  other 
terms,  conditions,  duties  or  obligations." 
Section  3  provides  that  the  rights  and  privi- 
leges "herein"  granted  are  upon  the  express 
condition  that  It  shall  comply  with  all  the 
terms,  conditions,  and  stipulations  of  this 
ordinance  Imposing  terms,  duties,  or  obliga- 
tions upon  it,  and  provides  a  method  of  oust- 
er of  the  rights  and  privileges  "herein"  grant- 
ed, thereby  "relegating  said  company  to  the 
condition  that  existed  before  rights  hereun- 
der were  acquired."  In  section  4  it  Is  pro- 
vided that  trains  shall  be  running  within  a 
certain  time  "over  the  route  herein  a&d  in 
other  ordinances  described." 

While  this  ordinance  grants  a  number  of 
additional  rights  to  the  railway  company- 
such  as  the  right  to  operate  a  suburban  pas- 
senger railway  over  the  route  prescribed  In 
the  ordinance  of  1881,  to  lay  a  double  track, 
to  connect  Its  tracks  with  the  tracks  of  the 
Chicago  &  Great  Western  Railroad,  and  to 
use  locomotives  burning  hard  coal— it  is  also 
more  specific  and  particular  In  guarding  the 
rights  of  the  town  of  Cicero,  Imposing  addi- 
tional bui-dens  on  the  company,  and  Justify- 
ing such  additional  burdens  by  the  addition- 
al rights  granted.  A  large  number  of  the 
provisions  of  the  former  ordinance  of  1881 
are  In  no  wise  modified  or  altered,  such  as 
those  relating  to  the  gauge,  the  method  of 
laying  the  tracks  in  the  street,  the  charge  for 
fare,  the  right  reserved  by  the  town  to  des- 
ignate in  what  portion  of  the  street  the 
tracks  shall  be  laid,  to  regulate  the  speed  and 
time  and  manner  of  running  cars,  etc.  Noth- 
ing Is  expressly  repealed  In  the  new  ordi- 
nance, and  It  In  no  place  professes  to  repeal 
or  supersede  the  prescribed  limit  of  time  fix- 
ed by  the  old  ordinance,  but  only  to  confer 
additional  rights  and  privileges.    It  la  dlfS- 
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cult  to  see  how  language  could  make  it  any 
plainer  that  the  ordinance  of  1881  Is  not  su- 
perseded, but  only  amended  or  added  to,  by 
the  ordinance  of  1887.  All  the  additional 
rights  granted  are  made  subject  to  the  addi- 
tional burdens  Imposed,  and  It  Is  expressly 
provided  that  a  failure  to  observe  these  du- 
ties shall  relegate  the  company  to  the  condi- 
tion that  existed  before  these  rights  were 
granted;  that  is,  to  its  rights  under  the  ordi- 
nance of  1881.  As  there  is  nothing  said 
about  the  time  for  which  these  additional 
rights  are  granted,  they  must  be  held  to  have 
been  granted  for  the  time  specified  In  the 
original  ordinance,  imless  It  clearly  appears 
from  the  later  ordinance  that  such  was  not 
the  intention.  The  mere  fact  that  the  first 
ordinance  granted  permission  to  operate  a 
dummy  railway  to  a  corporation  organized 
with  more  limited  powers,  and  the  later  ordi- 
nance permission  to  operate  a  suburban  pas- 
senger railway  to  a  company  with  general 
railroad  jpowers,  could  not  manifest  such  in- 
tention. No  reason  is  perceived  why  a  mu- 
nicipality should  not  limit  its  grant  to  a  sub- 
urban passenger  railway  to  a  definite  time. 
If  it  sees  fit  to  do  so.  And  this  is  the  chief 
difference  between  the  two  grants.  The  right 
to  lay  a  double  track  only  enlarged  the  fa- 
cilities of  the  road.  The  main  object  of  the 
ordinance  seemed  to  be  to  secure  the  connec- 
tion with  the  Great  Western  Railroad  and 
through  trains  to  Its  passenger  station  in 
Chicago,  and  It  granted  additional  right  of 
way  for  this  purpose.  It  Is  conceded  that 
these  trains  have  been  abandoned. 

Nor  can  we  assent  to  the  doctrine  propound- 
ed by  the  learned  counsel  for  the  plaintiff  in 
error  that  a  railroad  company,  by  laying  tracks  ' 
In  a  street  under  authority  from  a  municipal- 
ity, Acquires  a  perpetual  easement  in  the 
street.  If  the  grant  were  perpetual,  this  might 
follow,  but  to  say  that  a  grant  for  a  limited 
time  conferred  a  perpetual  easement  would  be 
a  contradiction  of  terms.  In  City  of  Chicago 
T.  Baer,  41  111.  306,  this  court  said  (page  312): 
"The  railway  company  has  not  become  the 
owner  of  any  portion  of  these  streets  in  fee, 
but  it  has  certainly,  through  Its  charter  from 
the  Legislature  and  its  contract  with  the  city, 
acquh;ed  a  property  In  them  of  the  most  valu- 
able character,  ♦  •  «  and  capable,  like 
other  property,  of  being  sold  and  conveyed. 
The  city  council  has  made  a  contract  with  the 
company,  by  which  it  has  granted  to  the  lat- 
ter what  is  substantially  a  leasehold  interest 
In  a  portion  of  this  street  for  a  term,  by 
the  original  ordinance,  of  twenty-five  years. 
T  *  •  It  is  wholly  unnecessary  to  define, 
for  the  purposes  of  this  case,  what  is  the  pre- 
cise extent  or  nature  of  its  property."  It  Is 
true,  this  case  was  partially  overruled  in  Par- 
melee  v.  City  of  Chicago,  60  111.  267,  but  upon 
another  point,  and  we  there  said:  "To  that 
extent  only  are  the  grounds  taken  in  the  Baer 
Case  affected  by  the  decision  of  the  Supreme 
Court  of  the  United  States,  and  we  adhere  to 
them  still  in  all  other  respects." 


It  is  conceded  by  counsel  that  the  doctrine 
Is  well  established  that  a  grant  from  the  pub- 
lic is  to  be  construed  most  strictly  against  the 
grantee,  and  In  case  of  ambiguity  nothing  can 
be  presumed  in  favor  of  the  grantee.  If  there 
is  any  doubt  as  to  the  time  for  which  these 
rights  were  granted,  it  arises  from  the  fact 
that  the  ordinance  of  1887  expressly  purports 
to  grant  rights  additional  to  those  granted  by 
the  ordinance  of  1881,  and  then  fails  to  or- 
dain anything  in  regard  to  the  time  limited 
In  the  old  ordinance,  which  contains  the  ex- 
press provision  that  the  rights  granted  shall 
extend  to  July  1,  1901,  "at  which  time  they 
shall  cease,  unless  the  same  are  further  ex- 
tended." The  doubt.  If  any  there  be,  must  be 
resolved  in  favor  of  the  public.  The  time 
limited  for  the  exercise  of  the  rights  and 
privileges  granted  to  the  predecessor  of  plain- 
tiff in  error  having  exphred,  the  action  of  the 
city  council  was  proper,  and  the  decree  of  the 
court  was  right.  In  this  view  of  the  question 
it  will  not  be  necessary  to  consider  whether 
the  railroad  company  has  violated  the  pro- 
visions of  the  ordinance,  so  as  to  give  the  city 
power  to  declare  a  forfeiture  on  those  grounds. 

A  suggestion  has  been  made  in  the  briefs 
and  arguments  In  this  court  that  a  necessary 
pai'ty  has  been  omitted.  There  is  no  assign- 
ment of  error  raising  the  question.  The  com- 
plainant in  the  bill  did  not  make  the  alleged 
mortgagee  of  the  lessee  a  party,  nor  did  the 
city  do  so  in  its  cross-bill.  While  the  question 
of  the  lack  of  necessary  parties  can  be  raised 
on  appeal,  though  not  raised  in  the  court  be- 
low (Gerard  v.  Bates,  124  111.  150,  16  N.  E. 
258,  7  Am.  St  Bep.  350),  Still,  as  the  record  is 
presented,  we  do  not  feel  called  upon  to  de- 
termine whether  the  omitted  mortgagee  was 
a  necessary  party  or  not. 

At  the  close  of  his  argument  counsel  for 
plaintiff  in  error  claims  that  the  court  erred  In 
decreeing  a  forfeiture  of  the  rights  of  the  rail- 
road company  In  Randolph  street,  because, 
as  he  says,  by  virtue  of  the  plat  widening 
Randolph  street,  the  ralboad  company  has  se- 
cured the  same  interest  in  the  28-foot  strip  in 
the  center  of  the  street,  marked  "0.  H.  &  B. 
Right  of  Way,"  and  extending  from  Forty- 
Eighth  street  to  a  point  near  Fortieth  street, 
as  though  It  had  condemned  It.  The  certifi- 
cate of  the  platters  states  that  they  "have 
caused  to  be  surveyed  and  platted  a  widen- 
ing of  Randolph  street  between  the  a>>ove- 
named  points,  so  that  Randolph  street  shall 
be  one  huudred  and  sixty  feet  wide  between," 
etc.  The  report  of  the  committee  of  the  board 
of  trustees  of  the  town  of  Cicero  reporting  on 
the  plat,  recommended  the  approval  of  the 
same,  and  that  the  land  be  accepted  for  pur- 
poses named  and  designated  on  the  plat,  which 
report  was  adopted.  The  28-foot  strip  in  the 
center  of  the  street  was  in  the  original  street 
as  laid  out  years  ago.  The  owners  of  the 
abutting  property  in  thek  certificate  state 
that  they  have  caused  to  be  surveyed  and 
platted  a  widening  of  the  street,  so  that  It 
shall  be  160  feet  wide.    There  has  been  no 
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vacating  of  any  portion  of  tlie  street  by  tlie 
town  authorities.  The  report  tliat  was  adopt- 
ed recommended  the  acceptance  of  tbe  land 
for  purposes  named  and  designated  on  tbe 
plat.  The  only  land  that  there  was  to  be  ac- 
cepted was  tbe  additional  strip  on  each  side 
of  tbe  old  street,  and  that  tills  additional  strip 
was  dedicated  solely  for  tbe  widening  of  the 
street.  There  was  no  implied  vacation  of  tbe 
28-foot  strip,  and  there  could  be  no  dedication 
of  it  to  tbe  railroad  company.  The  previous 
rights  of  tbe  company  in  tills  strip  were  not 
In  any  way  enlarged  by  the  acceptance  of  the 
plat  by  the  town. 

Fbiding  no  error  tbe  decree  will  be  affirmed. 
Decree  affirmed. 


(176  N.  T.  H) 

LOOMIS  V.  CITY  OF  LITTLE  FALLS  et  al. 

(C!ourt  of  Appeals  of  New  York.    Oct.  6,  1903.) 

CONSTITUTIONAL      LAW  —  LOCAL      IHPROVB- 
MBNTS-SBTTINO  ASIDE   ASSBSSMBNTS. 

1.  City  Charter,  §  83,  as  amended  by  Laws 
1898,  p.  487.  c.  199,  and  Laws  1899,  p.  637,  c. 
288,  providing  that  no  action  shall  be  main- 
tained by  an^  person  to  set  aside  an  assessment 
for  a  local  improvement  in  the  city  of  Little 
Falls  unless  commenced  within  30  days  after 
the  delivery  of  the  assessment  roll  and  warrant 
to  the  city  treasurer,  and  notice  by  him  in  the 
official  newspapers  of  the  receipt  thereof,  and 
unless  within  30  days  an  Id  junction  shall  have 
been  procnred  by  such  person  from  a  court  of 
competent  jnriediction  restraining  the  assess- 
ment, is  valid,  it  being  within  the  power  of  the 
legislature  to  absolutely  prohibit  such  action. 

Aiqpeal  from  Supreme  Court,  Appellate  Dl- 
TlsioD,  Foortb  Department 

Action  by  Watts  T.  Loomls  against  tbe 
city  of  Little  Falls  and  others.  From  an 
order  of  the  appellate  division  (72  N.  Y.  Supp. 
7T4),  reversing  Judgment  in  favor  of  plain- 
tiff and  granting  a  new  trial,  plaintiff  ap- 
peals.   Affirmed. 

A.  M.  Mills,  for  appellant  George  J. 
O'Connor,  for  respondents. 

PAHKER,  G.  J.  The  determination  of  tbe 
an>ellate  division  must  be  affirmed  because 
this  action  was  not  commenced  within  tbe 
period  provided  by  tbe  city  charter.  The 
complaint  alleges  in  detail  the  omission  of 
the  local  authorities  to  comply  with  certain 
requirements  of  tlie  city  charter  in  proceed- 
ings taken  to  build  certain  sewers  and  grade 
a  portion  of  a  street,  tbe  expense  of  which 
was  assessed  upon  property  owners  benefit- 
ed, which  it  was  alleged  rendered  tbe  assess- 
ment void,  and  tbe  relief  demanded  in  the 
complaint  was  (1)  that  all  of  the  said  taxes 
and  assessments  mentioned  and  described  in 
tbe  foregoing  complaint  be  vacated  and  set 
aside;  (2)  tliat  tbe  defendants,  their  officers, 
agents,  sul>ordinates,  and  empioyfis,  be  en- 
Joined  and  restrained  from  in  any  manner 
collecting  or  attempting  to  enforce  tbe  col- 
lection or  payment  of  said  taxes  and  assess- 
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ments;    (3)  for  sucb  other  or  further  Judg- 
ment or  relief  that  may  be  Just  and  propei-; 
(4)  for  ttie  costs  of  this  action. 
Section  83  of  tbe  city  charter,  as  amended 
I  by  chapter  199,  p.  487,  Laws  1898,  and  by 
I  chapter  289,  p.  637,  Laws  1899,  provides  In 
I  part  as  follows:    "No  action  or  proceeding 
I  to  set  aside,  cancel  or  annul  any  assessment 
I  made  for  local  improvement  under  any  of 
the  provisions  of  tliis  act  shall  be  maintained 
by  any  person  unless  such  action  or  proceed- 
ing shall  have  been  commenced  within  thirty 
days  after  the  deliveiy  of  the  assessment 
roll   and   warrant  for   such   local   Improve- 
ment, to  the  city  treasurer  and  notice  by 
bim  In  the  official  newspapers  of  the  city  of 
tbe  receipt  thereof,  and  unless  within  said 
thirty  days  an  injunction  shall  have  been 
procured  by  such  person  from  a  court  of  com- 
petent Jurisdiction   restraining  the  common 
council  from  issuing  tbe  assessment  Iwnds 
hereinbefore  provided  to  be  issued  for  such 
assessment." 

This  action  was  commenced  March  29, 
1900,  and  more  than  30  days  after  tbe  deliv- 
ery of  the  assessment  roll  and  warrant  for 
sucb  local  Improvement  to  tbe  city  treasurer 
and  notice  by  bim  in  tbe  official  newspapers 
of  the  receipt  thereof  for  tbe  roll  and  war- 
rant were  delivered  to  him  December  26, 
1898,  and  notice  of  receipt  was  given  by  him 
as  required  by  tbe  charter  January  4,  1900. 
It  Is  true,  as  tbe  learned  counsel  for  tbe 
plaintiff  contends,  tbat  it  is  an  acknowledged 
branch  of'  equity  Jurisdiction  to  remove 
clouds  from  tbe  title  to  real  property,  but 
the  Legislature  has  tbe  power  to  deprive 
parties  of  that  particular  remedy.  It  may 
not  deprive  them  of  every  remedy,  but  so 
long  as  an  adequate  remedy  Is  afforded  to  a 
party  Injured  tbe  Legislature  acts  wltliin  its 
authority  when  it  deprives  tbe  courts  of  pow- 
er to  give  relief  In  certain  forms  of  actions. 
In  Lennon  v.  Mayor,  etc.,  of  N.  Y.,  65 
N.  Y.  861,  the  original  assessment  was  in- 
valid, but  tbe  court  held  tbat  tbe  assess- 
ment could  not  be  vacated  or  canceled  be- 
cause section  7  of  the  act  of  1872  (Laws  1872. 
p.  1416,  c  680)  provided  tbat  no  assessment 
for  local  Improvements  "shall  be  vacated  or 
set  aside  for  omission,"  etc..  Including  tbe 
omission  which  the  court  said  invalidated 
tbe  original  assessment.  Tbe  court  said. 
Judge  Rapallo  writing:  "It  was  competent 
for  tbe  Legislature  to  deprive  tbe  courts  of 
the  power  to  give  tMs  relief,  and  tbe  parties 
of  tbe  benefit  of  this  form  of  remedy.  *  *  * 
If  the  assessment  in  question  has  not  been 
effectually  validated,  tbe  plaintiffs  may  re- 
sist its  collection,  or  the  title  of  any  purchas- 
er who  may  claim  by  virtue  of  a  sale  had 
under  It  Their  constitutional  rights  will 
then  come  directly  in  question.  But  no  such 
right  is  violated  by  precluding  them  from 
taking  the  Initiative  to  remove  tbe  apparent 
lien  upon  their  property." 

In  Mayer  v.  Mayor,  etc.,  of  N.  Y.,  101  N. 
Y.  286,  4  N.  B.  336,  the  court  considered  sec- 
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tlon  897  of  the  consolidation  act  (Laws  1882, 
p.  246,  c.  410),  which  forbade  a  suit  in  equi- 
ty to  vacate  any  assessment  In  the  city,  or 
remove  a  cloud  on  title,  and  It  was  held  that 
the  plaintiff  could  not  have  the  specific  relief 
which  he  sought,  because  denied  to  blm  by 
the  statute. 

To  the  same  effect  is  Matter  of  Bridgford, 
65  Hun,  227,  20  N.  T.  Supp.  281,  where  the 
court  In  its  opinion  cites  and  comments  up- 
on a  number  of  cases. 

It  is  therefore  settled  by  authority  that  it 
was  within  the  power  of  the  Legislature  to 
have  provided  by  section  83  that  no  action 
should  be  brought  to  cancel,  annul,  or  set 
aside  any  assessments  made  for  land  im- 
provementB.  But  it  did  not  go  so  far,  and 
instead  limited  the  bringing  of  such  an  ac- 
tion to  a  period  of  30  days  after  the  delivery 
of  the  assessment  roll  and  warrant  to  the 
city  treasurer,  and  notice  by  him  in  the  o£9- 
cial  newspapers  of  the  city  of  receipt  there- 
of, and  conditioned,  further,  that  within  such 
30  days  be  procure  an  injunction  restrain- 
ing the  common  council  from  Issning  the 
assessment  bonds. 

The  reason  for  requiring  the  commence- 
ment of  the  action  and  the  granting  of  an 
injunction  is  apparent.  The  fact  that  no  ac- 
tion has  been  brought  when  such  a  statute 
exists  assures  the  would-be  purchaser  of  the 
twnds  that  he  is  not  in  danger  of  being 
subjected  to  litigation  in  the  event  of  pur- 
chase, and  hence  the  bonds  are  liliely  to  sell 
at  a  higher  price  than  when  there  is  some 
uncertainty  about  it. 

But  whether  the  reasons  be  adequate  or 
not,  the  power  of  the  Legislature  to  ab- 
solutely prohibit  the  bringing  of  such  an 
action— which,  as  we  have  seen,  is  estab- 
lished—necessarily includes  the  power  to  pro- 
hibit the  commencement  of  such  an  action 
unless  speclQed  conditions  be  complied  with. 

The  order  should  be  affirmed,  and  Judg- 
ment absolute  for  defendant  rendered  on  the 
stipulation,  with  coats. 

O'BRIEN,  BARTLETT,  VANN,  CULLEN, 
and  WERNER,  JJ.,  concur.  MARTIN,  J., 
absent 

Order  affirmed,  etc. 


(176  N.  T.  U) 

GUNNISON  V.   BOARD   OP   EDUCATION 

OF  CITY  OF  NEW  YORK. 
(Court  of  Appeals  of  New  York.    Oct.  6,  1903.) 

MUNICIPALITIES— TEACHERS'  WAOES— ACTION 
TO  RECOVER— PARTY  DEFENDANT- 
BOARD  OF  EDUCATION. 

1.  Greater  New  York  Charter,  §  10G2  (Laws 
1897,  p.  381,  c.  378),  created  the  board  of  edu- 
cation of  the  city,  and  provided  that  it  should 
have  the  management  of  the  public  Bchools  and 
the  public  school  system  of  the  city.  By  sec- 
tion 1063  (page  381)  the  board  was  declared  to 
possess!  the  powers  and  privileges  of  a  corpo- 
ration. Though  section  1055  (page  877)  vested 
tile  city  with  title  to  school  property,  the  care 


and  control  thereof  were  preserved  In  the  board 
of  education,  and  it  was  declared  that  suits  in 
relation  to  such  property  should  be  brought  in 
the  name  of  the  Ixiard.  Section  1060  (page 
379)  provided  for  the  raising  ot  a  special  school 
fund,  which  section  1065  (page  382)  required 
to  be  administered  by  tlie  board,  and  section 
1060  declared  that  the  board  should  receive  all 
moneys  appropriated  for  educational  purposes. 
Held,  that  an  action  to  recover  teachers'  sala- 
ries was  properly  brought  against  the  board  of 
education,  and  not  against  the  city. 

2.  The  fact  that  the  Legislature  made  the 
board  of  edacatiou  a  member  of  one  of  the  ad- 
ministrative departments  of  the  city  of  New 
York  did  not  devolve  on  the  city  itself  the 
functions  formerly  imposed  on  the  board  as  a 
separate  public  corporation,  nor  does  the  fact 
that  Laws  1897,  p.  377,  c.  378,  I  1055,  author- 
izes the  board  to  sue  as  to  school  property, 
exclude  the  idea  that  It  may  also  defend  ac- 
tions. 

3.  As  the  l>oard  of  education  of  the  city  of 
New  York  was  created  as  a  new  and  distinct 
corporation  by  the  Greater  New  York  Charter, 
and  was  not  a  public  corporatiou  consolidated 
in  the  city  of  New  York  by  such  charter,  sec- 
tion 1614  (Laws  1897,  p.  557,  c.  378)  thereof, 
providing  that  all  suits  against  the  dty  of 
New  York  or  against  any  corporations  united 
therewith  should  be  brought  in  the  corporate 
name,  did  not  prevent  a  suit  for  teachers'  sala- 
ries against  the  board  of  education  of  the  city. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department 

Action  by  Walter  B.  Gunnison  against  the 
board  of  education  of  the  city  of  New  York. 
From  an  interlocutory  Judgment  of  the  Ap- 
pellate Division  (81  N.  Y.  Supp.  181,  1127), 
reversing  an  order  of  Special  Term  sustaining 
a  demurrer  to  the  complaint  and  overruling 
such  demurrer,  defendant  appeals  by  per- 
mission.   Affirmed. 

The  following  questions  were  certified: 
"(1)  Ought  the  demurrer  to  the  complaint  in 
this  action  be  sustained?  (2)  In  an  action 
predicated  upon  a  claim  for  salary  alleged 
to  be  due  teachers  under  the  charter  of  the 
Greater  New  York,  is  the  board  of  education 
the  proper  party  defendant?  (3)  In  an  action 
to  recover  teachers'  wages  or  salaries,  should 
not  the  action  be  brought  against  the  city  of 
New  York?" 

George  L.  Rives,  Corp.  Counsel  (James  Mc- 
Keen,  of  counsel),  for  appellant  Ira  Leo 
Bamberger,  for  respondent. 

O'BRIEN,  J.  The  question  in  this  case  is 
presented  by  the  demurrer  to  the  complaint 
The  action  was  to  recover  an  alleged  balance 
of  wages  or  salary  of  the  plaintiff  and  other 
teachers  in  the  public  schools  of  Brooklyn. 
The  defendant  demurred  to  the  complaint 
upon  the  ground  that  upon  its  face  it  did  not 
state  a  cause  of  action,  and  that  the  city 
of  New  York,  and  not  the  board  of  education, 
was  the  proper  party  defendant.  The  only 
question  argued  is  whether  the  defendant 
is  liable  to  be  sued  on  account  of  the  matters 
and  things  stated  in  the  complaint 

The  complaint  contains  several  causes  of 
action  separately  stated,  but  all  of  the  same 
nature  and  character.  One  of  the  causes  of 
action  is  to  recover  a  sum  of  money  stated 
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to  be  due  to  the  plaintiff  from  the  defendant 
as  -salary  or  wages,  or  a  balance  thereof,  as 
a  teacher  in  one  of  the  public  schools  of 
Brooklyn.  The  other  causes  of  action  are 
to  recover  a  balance  of  salary  or  wages  al- 
leged to  be  due  from  the  defendant  to  the 
other  teachers  named  In  the  complaint,  the 
claims  for  the  same  having  been  assigned  to 
the  plaintiff.  The  plaintiff  on  all  the  claims 
demanded  Judgment  for  $1,465.20,  with  the 
interest  thereon  from  May  1,  1809. 

The  complaint  avers  and  the  demurrer 
admits  the  following  facts:  (1)  That  the  de- 
fendant Is  a  public  munlclptil  corporation. 
(2)  That  prior  to  the  month  of  April,  1898, 
the  plaintiff,  being  a  duly  licensed  and  quali- 
fied teacher,  was  duly  appointed  by  the  board 
a  teacher  in  the  public  schools,  and  rendered 
services  in  that  capacity,  performing  all  the 
duties  of  the  position.  (3)  That  the  salary  of 
the  position  had  been  duly  fixed  by  the 
board  at  $500  per  month  for  the  month  of 
April,  1899,  and  but  $400  has  been  paid.  (4) 
That  safflcient  funds  were  appropriated  to 
the  defendant  and  apportioned  to  the  Broolc- 
lyn  schools  to  pay  the  plaintifTs  salary.  (5) 
That  more  than  ten  days  before  the  com- 
mencement of  the  action  the  plaintiff  present- 
ed the  claim  to  the  defendant,  and  Its  finan- 
cial officer  having  power  to  audit  and  pay 
the  same,  and  payment  or  audit  was  refused. 
(6)  Precisely  the  same  facts  with  respect  to 
the  employment  of  the  other  teachers  named, 
with  the  amount  of  salary  of  each  per  month, 
and  Oxe  balance  remaining  unpaid,  and  the 
assignment  of  each  of  these  claims  to  the 
plaintiff.  (7)  That  all  the  claims  were,  at 
least  30  days  before  the  commencement  of 
the  action,  presented  to  the  comptroller  of  the 
dty  of  New  York  for  payment,  but  that  he 
neglected  and  still  neglects  to  adjust  or  pay 
the  same. 

On  the  face  of  the  pleadings  the  facts  are 
therefore  admitted  that  the  defendant,  a 
public  municipal  cori)oratlon,  employed  the 
plaintiff  and  the  other  teachers  named  In 
the  complaint  to  teach  in  the  public  schools 
at  the  agreed  salary  or  compensation  alleged, 
and  as  to  each  teacher  that  it  has  refused 
to  iKiy  a  part  of  the  compensation,  and  that 
the  sum  specified  In  the  complaint  remains 
unpaid,  although  the  services  were  fully 
rendered.  It  remains  to  Inquire  what  rea- 
(sons.  If  any,  exist  or  can  be  urged  why  the 
d^endant  cannot  be  sued  on  account  of  the 
matters  and  things  alleged  In  the  complaint, 
and  why  the  plaintiff  must  resort  to  the 
rfty  for  the  recovery  of  his  claims,  since 
that  Is  the  contention  and  the  only  argument 
in  support  of  this  appeal. 

It  is  admitted  on  the  record  that  the  de- 
f^idant  is  a  public  municipal  corporation.  It 
is  admitted  that  it  employed  the  plaintiff  and 
the  other  teachers  at  a  fixed  compensation, 
and  that  a  part  of  this  compensation  still 
remains  unpaid.  This  appeal  cannot  be  sus- 
tained unless  It  Is  shown  that  these  facts 
do  not  constitute  a  cause  of  action  against 


the  defendant  and  do  constitute  a  cause  of 
action  against  the  city  of  New  York. 

The  city  charter  provides  that  the  defend- 
ant, the  board  of  education,  shall  administer 
all  moneys  available  for  educational  pur- 
poses, and,  on  the  facts  stated  In  the  com- 
plaint and  admitted  in  the  demurrer,  it  Is 
clear  that  the  plaintiff  cannot  maintain  any 
action  against  the  city.  The  mere  fact  that 
the  public  money  for  the  support  and  con- 
duct of  the  schools  is  deposited  in  the  city 
treasury  does  not  affect  the  liability  of  the 
board  of  education  to  be  sued,  nor  does  it, 
upon  the  facts  stated,  create  any  liability 
against  the  city.  The  city  has  the  custody 
of  the  money,  but  the  board  must  administer 
and  expend  all  school  funds  as  the  repre- 
sentative of  the  school  system,  and  the  finan- 
cial officer  of  the  city  cannot  pay  out  any 
part  of  these  funds  except  upon  the  order 
and  audit  of  the  board.  In  most  of  the 
other  counties  of  the  state  the  county  trea- 
surer or  some  county  or  town  officer  has  the 
custody  of  the  school  funds,  but  It  cannot 
be  paid  out  or  disbursed  except  upon  the  or- 
der or  audit  of  the  trustees  of  the  proper 
school  district,  aud  these  districts  are  de- 
clared to  be  corporate  bodies  thus  giving 
them  the  power  of  Independent  action.  Laws 
1894,  p.  1226,  tit  7,  c  556,  art.  6,  S§  42-44. 
So,  In  the  city  of  New  York,  the  dty,  of  Its 
own  motion,  has  no  power  to  expend  or  pay 
out  any  part  of  the  school  funds  for  the 
payments  of  teachers.  The  plaintiff  can 
make  no  valid  claim  against  the  city  until 
the  board  of  education  has  audited  it  through 
Its  own  proper  officer,  and  when  so  audited 
the  city  has  no  discretion  with  respect  to 
payment  except  in  cases  of  fraud.  City 
Charter,  §  149,  c.  378,  p.  41,  Laws  1897.  It 
is  important,  therefore,  to  bear  in  mind  that 
the  plaintiff  has  no  claim  against  the  city  un- 
til the  salary  alleged  to  be  due  to  him  and 
the  other  teachers  has  been  audited  or  di- 
rected to  be  paid  by  the  board,  and  It  is  ad- 
mitted by  the  demurrer  that  the  board  has 
refused  to  audit  the  claim  or  In  any  man- 
ner direct  its  payment  Hmce  it  is  a  dis- 
puted claim. 

It  was  always  the  law,  and  Is  the  law  still, 
that  an  action  will  lie  against  the  board  of 
education  to  recover  a  Judgment  upon  a  dis- 
puted claim  which  it  has  refused  to  audit  or 
allow.  Dannat  v.  Mayor,  etc.,  of  N.  Y.,  66 
N.  Y.  585-588.  A  suit  at  law  against  the 
board  is  the  proper  proceeding  to  compel  the 
adjustment  or  liquidation  of  the  claim.  The 
procedure  for  the  collection  of  claims  such  as 
this  was  very  clearly  laid  down  by  this  court 
In  the  case  last  cited,  in  this  language:  "Un- 
der the  system  that  Is  provided,  there  was 
but  one  way  for  the  board  of  education  to 
discharge  the  obligations  assumed  by  its  con- 
tracts, and  that  was  by  a  draft  drawn  upon 
the  city  chamberlain,  and  so  long  as  it  was 
willing  to  give  such  a  draft  its  creditors 
could  make  no  further  claim  upon  it.  .  If  it 
was  willing  to  give  a  draft,  and  had  done  all 
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tbe  law  required  of  it.  It  conld  not  be  sued. 
It  could  not  draw  tbe  money  itself,  as  tbe 
draft  1b  required  to  be  made  payable  to  tbe 
person  entitled  to  receive  tbe  same,  and 
bence  a  suit  to  compel  It  to  pay  would  be  an 
Idle  proceeding  and  in  contraTentlon  of  tbe 
statute.  But  If  it  refused  to  give  a  draft, 
tben  tbe  creditor's  remedy  would  be  against 
it  If  tbe  claim  was  imdlsputed,  be  mlgbt 
by  mandamus  compel  tbe  giving  of  tbe  draft. 
If  tbe  dalm  was  disputed,  be  could  sue  tbe 
board  of  education  in  Its  corporate  capacity, 
and,  baving  tbus  establlsbed  bis  claim,  tben 
procure  bis  draft.  But  be  would  have  no 
claim  against  tbe  dty  untU  be  bad  in  some 
way  obtained  Sttcb  a  draft  as  tbe  law  re- 
quired. Wben  be  came  witb  sncb  a  draft  it 
would  be  tbe  duty  of  tbe  cbamberlaln  to  pay. 
If  be  refused,  baying  tbe  funds  in  tbe  treas- 
ury, be  could  be  comi)eUed  by  mandamus  to 
pay,  or  could  probably  in  an  ordinary  action 
be  made  personally  liable  for  bis  misfeas- 
ance." The  liability  of  tbe  city  begins  only 
wben  it  refuses  to  honor  or  pay  a  draft 
drawn  upon  it  in  favor  of  tbe  creditor  by  the 
board  of  education.  There  is  not,  and  never 
was,  any  law  that  would  permit  a  school- 
teacher in  any  of  the  schools  of  the  city  to 
bring  a  suit  against  tbe  city  for  salary  when 
the  right  to  the  salary  was  disputed  by  the 
board  of  education,  and  when  that  body  re- 
fused to  audit  or  allow  it  in  any  form,  as  In 
tbis  case. 

.It  Is  apparent  from  tbe  general  drift  of  the 
argument  that  the  learned  counsel  for  the  de- 
fendant is  of  the  opinion  that  the  employ- 
ment of  tbe  teachers  in  the  public  schools, 
and  the  general  conduct  and  management  of 
the  schools,  is  a  city  function,  in  the  same 
sense  as  It  is  in  tbe  case  of  tbe  care  of  the 
streets  or  tbe  employment  of  police  and  tbe 
payment  of  their  salaries  and  compensation; 
but  that  view  of  tbe  relations  of  the  city  to 
public  education,  If  entertained,  is  an  obvious 
mistake.  The  city  cannot  rent,  build,  or  buy 
a  scboolbouse  it  cannot  employ  or  discbarge 
a  teacher,  and  has  no  power  to  contract  witb 
teachers  with  respect  to  tbelr  compensation. 
There  is  no  contract  or  official  relation,  ex- 
press or  implied,  between  the  teachers  and 
tbe  dty.  All  this  results  from  the  settled 
policy  of  tbe  state  from  an  early  date  to  di- 
vorce tbe  business  of  public  education  from 
all  other  municipal  interests  or  business,  and 
to  take  charge  of  it  as  a  i)ecaliar  and  sepa- 
rate function,  through  agents  of  its  own  se- 
lection, and  immedtatdy  subject  and  respon- 
sive to  its  own  control.  To  tbis  end  it  is 
enacted  in  the  general  laws  of  tbe  state  tliat 
all  school  trustees  and  boards  of  education 
shall  be  corporations,  with  corporate  powers, 
which,  of  course,  indudes  tbe  power  to  sue 
and  be  sued  in  all  matters  relating  to  the 
control  and  '  management  of  the  schools. 
School  Law,  tit.  8,  J  7  (Laws  18W,  p.  1248, 
e.  656);  Gen.  Corp.  Law,  {  3,  p.  974  (taws 
1892,  p.  1801,  c.  687).    These  corporate  pow- 


ers are  expressly  conferred  upon  this  defend- 
ant by  tbe  city  charter.  Section  1062.  It 
needs  no  argument  to  prove  that  a  corpora- 
tion Is  liable  to  be  sued  upon  any  obligation 
that  it  has  incurred  or  any  contract  made  in 
tbe  transaction  of  the  business  for  which  it 
was  created  or  for  any  breach  of  duty  in- 
volved in  tbe  exercise  of  its  powers.  Tbe 
only  purpose  for  which  tbe  defendant  was 
created  a  corporate  body  was  to  conduct  a 
system  of  public  education  in  a  designated 
division  of  tbe  state,  and  manage  and  control 
tbe  schools  therein.  This  obviously  includes 
the  employment  and  payment  of  teachers, 
and  none  of  these  powers  or  functions  are 
conferred  upon  the  city  as  such.  The  only 
relation  that  the  dty  has  to  tbe  subject  of 
public  education  is  as  the  custodian  and  de- 
positary of  school  funds,  and  its  only  duty 
with  respect  to  that  fund  is  to  keep  it  safely 
and  disburse  the  same  according  to  the  in- 
structions of  tbe  board  of  education.  The 
city  as  trustee  has  tbe  title  to  tbe  money, 
but  it  is  under  the  care,  control,  and  admin- 
istration of  the  board  of  education,  and  all 
suits  in  relation  to  it  must  be  brought  In  the 
name  of  the  board.  Section  1055.  A  suit  to 
recover  teachers'  wages  is  a  suit  affecting  or 
in  relation  to  the  school  funds,*  and  bence, 
under  the  express  words  of  the  statute,  must 
be  brought  against  the  board. 

The  defendant  is  by  the  terms  of  the  new 
charter  given  all  the  powers  and  subjected 
to  all  the  obligations  and  duties  of  all  pre- 
vious boards  of  education  or  school  I>oards. 
Section  1058.  It  is  expressly  required  to  ad- 
minister all  moneys  raised  for  educational 
purposes  (section  1060),  and  hence  the  obliga- 
tion to  pay  the  teachers  is  not  only  a  matter 
implied  in  the  duty  of  administration,  but 
inheres  In  the  contract  of  employment.  The 
defendant  is  expressly  declared  to  be  the  rep- 
resentative of  the  school  system  of  the  city 
in  its  entirety,  and  if  the  defendant  is  such 
representative  the  city  is  not  Section  1064. 
The  board  is  given  power  to  purchase,  lease, 
or  condemn  all  real  property  required  for 
school  purposes,  and  to  sell  such  real  and  per- 
sonal property  as  may  not  be  required  for  tbe 
conduct  and  management  of  the  schools. 
Section  1066.  It  has  power  to  appoint  its 
own  officers,  clerks,  and  assistants,  all  super- 
intendents, architects,  Janitors,  auditors,  and 
other  employes  necessary  in  the  care  of  the 
school  property,  or  In  tbe  conduct  and  man- 
agement of  the  schools,  and  to  fix  the  salary 
or  compensation  to  be  paid  them  (sections 
1067  and  1068);  and,  finally,  no  member  of 
tbe  board  of  education  can  hold  any  office  of 
emolument  under  tbe  county,  state,  or  city 
government  (section  1061).  It  will  thus  be 
seen  how  completely,  under  the  scheme  of 
thedty  charter,  the  subject  of  public  educa- 
tion Is  separated  from  all  other  munldpal 
functions. 

The  proposition  sought  to  be  established  by 
this  appeal  Is  that  a  corporate  body  created  for 
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tbe  express  purpose  of  conducting  a  system  of 
pnbllc  education,  exercising  such  vast  pow- 
eiB  and  charged  with  such  Important  duties,  la 
not  subject  to  be  sued  by  a  school-teacher  to 
recover  wages  or  salary,  when  tbe  only  object 
and  purpose  of  such  a  suit  Is  to  establish  the 
validity  of  a  disputed  claim  and  liquidate  the 
amount  It  is  quite  certain  that  during  the 
last  50  years,  and  ever  since  a  board  of  edu- 
cation existed  In  the  city  of  New  York,  actions 
of  this  character  liave  been  brought  and  main- 
tained against  it  without  any  question  raised 
at  doubt  suggested  that  It  was  not  the  proiter 
iwrty.  The  board  still  h^iB  every  power  that 
It  ever  possessed,  and  It  is  still  subject  to  every 
duty  or  obligation  that  ever  was  imposed  upon 
it  A  brief  review  of  some  of  the  cases  in 
this  and  other  courts  will  show  that  there 
never  was  and  cannot  now  be  any  doubt  with 
respect  to  the  liability  of  the  board  of  educa- 
tion of  the  city  of  New  York  to  be  sued  upon 
any  disputed  claim  or  liability  arising  out  of 
the  exercise  of  its  corporate  functions  as  the 
sole  representative  of  the  school  system  of  the 
city.  In  Donovan  v.  Board  of  Education  of 
N.  Y.,  86  N.  T.  117,  the  purpose  of  the  act  of 
1851  (Laws  1851,  p.  734,  c.  386),  as  amended 
in  1853  (Laws  1853,  p.  635,  c.  301),  and  under 
which  the  board  was  organized,  was  consid- 
ered. This  court  noted  the  fact  that  under 
tbe  original  statute  the  title  to  all  school  prop- 
erty was  vested  in  tbe  city,  as  It  Is  now,  but 
that  by  the  amendment  of  1853  "all  suits  In 
relation  to  the  same  should  be  brought  In  the 
name  of  said  board"— a  provision  that,  as  we 
have  seen,  has  been  incorporated  into  the 
present  charter.  The  purpose  of  the  amend- 
ment Is  stated  in  these  words:  "It  was  ap- 
parently one  purpose  of  the  provision  to  rebut 
the  Inference  of  any  power  in  the  city  govern- 
ment to  control  the  schools  arising  from  the 
clause  In  the  original  section  vesting  In  the 
city  title  to  school  property."  The  contention 
of  the  learned  counsel  for  the  defendant  in  the 
case  at  hai  would  be  a  long  step  in  the  direc- 
tion of  remanding  the  schools  to  the  control 
of  the  city,  shice  It  must  logically  follow,  if  the 
city  Is  the  only  proper  party  to  be  sued  for 
teachers'  wages,  it  must  be  the  party,  and 
not  the  board,  in  control  of  the  schools.  The 
management,  government,  and  control  of  the 
schools  is  clearly  vested  in  the  defendant  as 
a  corporate  body,  and  It  has  been  repeatedly 
held  that  It  was  liable  to  be  sued  upon  its 
contracts.  Including  the  obligation  to  pay  the 
wages  of  teachers.  Steinson  v.  Board  of  Eda- 
caUon  of  N.  Y.,  165  N.  Y.  431,  69  N.  E.  300; 
Id.,  158  N.  Y.  125,  52  N.  B.  722;  Coulter  v. 
Bd.  of  Education  of  N.  Y.,  63  N.  Y.  365; 
O'Leary  v.  Bd.  of  Education  of  N.  Y.,  93  N. 
Y.  1,  45  Am.  Bep.  156;  Gildersleeve  t.  Bd. 
of  Education  of  N.  Y.,  17  Abb.  Prac.  201. 
The  case  first  above  cited  Is  a  very  recent  one, 
and  the  action  for  teachers'  wages  was  not 
only  sustained,  but  it  was  distinctly  held  that 
the  legal  relation  between  the  board  and  the 
teacher  is  one  of  contract    It  is  scarcely  neces- 


sary to  add  that  If  the  contract  of  a  teacher 
is  with  the  board  it  Is  not  with  the  city,  and 
it  would  seem  to  be  plain  that  the  proper  par- 
ty to  be  sued  Is  the  one  that  made  the  con- 
tract, and  not  a  party  that  did  not  make  It 
and  bad  no  power  to  make  It  This  court  hks 
still  more  recently  entertained  and  decided 
controversies  between  the  teachers  In  the  pub- 
lic schools  of  the  city  and  the  board  of  edu- 
cation concerning  the  right  or  power  of  the 
board  to  remove  teachers  or  reduce  their  grade 
compensation.  Matter  of  Cusack  v.  Board 
of  Education,  174  N.  Y.  138,  66  N.  E.  677; 
People  ex  rel.  Callahan  v.  Board  of  Educa- 
tion, 174  N.  Y.  169,  66  N.  B.  674.  If  it  be 
true,  as  now  contended,  that  the  board  la  notb- 
hig  but  a  mere  organ  or  agency  of  the  city, 
and  that  the  latter  represents  the  schools,  it , 
is  plain  that  the  proceedings  In  these  cases 
were  brought  against  the  wrong  party,  and 
should  have  been  brought  against  the  city  in- 
stead of  the  board.  It  is  quite  remarkable, 
however,  that  neither  of  the  counsel  in  the 
case,  nor  any  member  of  the  several  courts 
through  which  the  cases  passed,  ever  thought 
of  the  point  now  raised.  The  reason  for  this 
is  very  obvious,  since  the  t>oard,  being  charged 
by  the  charter  with  the  control  and  manage- 
ment of  the  schools  and  the  administration  of 
the  school  funds,  and  representing  the  entire 
school  system,  It  was  the  proper  party,  and 
the  proceedings  would  not  lie  against  the  city, 
as  It  had  no  power  to  restore  the  teachers  to 
their  former  positions  or  to  fix  their  compensa- 
Uon. 

Actions  and  special  proceedings  of  almost 
every  conceivable  character  have  been  so 
often  brought  and  maintained  against  the 
defendant,  the  board  of  education,  that  the 
present  contention  would  seem  to  be  with- 
out any  support  in  reason  or  authority.  Suits 
have  been  repeatedly  maintained  against  the 
defendant  on  contracts  for  building  or  re- 
pairing schoolhouses  (McGregor  v.  Board  of 
Education  of  N.  Y.,  107  N.  Y.  511,  14  N.  E. 
520;  Van  Dolsen  v.  Bd.  of  Education  of 
N.  Y.,  162  N.  Y.  446,  56  N.  E.  990;  Dwyer  v. 
Bd.  of  Education  of  N.  Y.,  166  N.  Y,  613, 
59  N.  B.  1122);  and  so  mandamus  proceed- 
ings have  been  instituted  against  the  board 
to  compel  the  delivery  of  papers  (People  ex 
rel.  Hoffman  v.  Board  of  Education  of  N. 
Y.,  141  N.  Y.  86,  35  N.  E,  1087);  to  compel 
payment  of  teachers'  salaries  (People  ex  rel. 
Steinson  v.  Bd.  of  Education  of  N.  Y.,  158 
N.  Y.  125,  52  N.  E.  722);  or  to  compel  an 
Increase  of  salary  or  reinstatement  of  teach- 
ers (People  ex  rel.  Murphy  v.  Board  of  Ed- 
ucation of  N.  Y.,  173  N.  Y.  607,  66  N.  E.  1114; 
People  ex  rel.  Christie  v.  Bd.  of  Education 
of  N.  Y.,  167  N.  Y.  626,  60  N.  B.  1118);  and 
certiorari  proceedings  have  been  brought  to 
review  certain  acts  of  the  board  (People  ex 
rel.  Hoffman  v.  Board  of  Education  of  N.  Y., 
143  N.  y.  62,  37  N.  E.  637;  People  ex  rel. 
Flsk  V.  Board  of  Education  of  N.  Y.,  142  N. 
Y.  627,  37  N.  B.  566).    It  is  quite  true  that 
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Bome  o(  the  special  proceedings  referred  to 
above  were  not  snccessful,  but  were  denied 
or  dismissed.  That,  however,  was  not  for 
the  reason  that  the  defendant  was  not  the 
proper  party.  The  decisions  In  those  cases 
were  based  upon  the  merits  of  the  contro- 
versy or  on  some  question  of  practice,  but 
no  one  suggested  that  the  suit  or  proceeding 
should  have  been  brought  against  the  city 
instead  of  the  board  of  education,  and  that  j 
is  the  sole  question  with  which  we  are  now 
concerned. 

It  is  very  plain,  therefore,  that  the  con- 
tention ou  the  part  of  the  defendant,  that 
it  is  not  the  proper  party  to  be  sued,  cannot 
be  sustained  unless  it  is  shown  that  some 
change  has  been  made  In  the  statute  law  on  j 
the  subject  by  recent  legislation.  The  con- 
tention of  the  learned  counsel  for  the  de- 
fendant is  that  a  radical  change  has  been 
effected  in  this  respect,  and  that  the  law  of 
50  years  has  been  superseded  by  the  enact- 
ment of  the  present  charter,  and  it  is  upon 
this  contention  that  this  appeal  must  stand 
or  fall.  The  following  statement,  taken 
from  the  printed  argument  in  support  of  the 
appeal,  clearly  discloses  the  counsel's  posi- 
tion with  respect  to  the  right  to  bring  suits 
of  this  charactw  against  the  board  of  edu- 
cation under  the  present  charter:  "What  we 
urge  in  this  connection  is  that  the  Legisla- 
ture in  making  the  board  of  education  a 
member  of  one  of  the  administrative  depart- 
ments of  the  city  of  New  York  have  devolved 
upon  the  city  itself,  acting  through  one  of 
its  departments,  the  state  functions  which 
were  formerly  directly  Imposed  upon  the 
board  of  education  as  a  separate  public  cor- 
poration. In  this  respect  the  board  of  edu- 
cation is  similar  to  the  department  of  health, 
the  police  department,  the  department  of 
public  charities,  and  the  fire  department  No 
more  reason  exists  for  holding  that  a  com- 
mon-law action  should  be  brought  against 
the  board  of  education  than  for  holding  that 
such  actions  should  be  brought  against  the 
members  of  the  other  departments  above 
named." 

Surely,  If  this  is  a  correct  statement  of  the 
law,  a  great  change  has  been  made,  which 
we  would  naturally  expect  to  find  clearly 
expressed  in  the  new  charter,  since  it  is  In 
that  charter  that  we  still  find  all  the  stat- 
utory provisions  quoted  above,  and  notably 
that  provision  wherein  it  is  declared  that 
the  board  of  education  shall,  in  its  corporate 
capacity,  represent  the  entire  school  system. 
If  the  state  has  departed  from  the  settled 
policy  that  has  prevailed  since  its  organiza- 
tion, of  keeping  the  work  of  public  education 
and  the  control  and  management  of  its 
schools  separate  and  distinct  from  all  other 
municipal  Interests  and  business  by  the  se- 
lection of  its  own  agents,  and  clothing  them 
with  corporate  powers  to  represent  the 
schools,  such  as  school  districts  and  boards 
of  education,  and  has  devolved  these  pow- 


ers and  'duties  directly  upon  the  city,  we 
would  naturally  expect  to  find  such  a  de- 
parture and  notable  change  expressed  In  lan- 
guage so  clear  that  no  doubt  could  arise  as 
to  this  cliange  of  policy.  If  the  board  can- 
not be  sued  for  teachers'  wages,  and  the 
teacher  must  resort  to  a  suit  against  the 
city,  then  surely  the  board  must  have  sunk 
into  a  mere  city  agency,  and-  it  no  longer 
has  any  use  for  Independent  corporate  pow- 
ers. Public  education  then  becomes  a  city 
function,  exposed  to  the  taint  of  current  mu- 
nicipal politics,  and  to  any  and  every  general 
mismanagement  that  may  prevail  in  city  de- 
partments. 

But  we  still  have  the  very  plain  provisions 
of  the  charter  declaring  that  the  board  is 
the  representative  of  the  entire  school  sys- 
tem, and  has  the  power  to  administer  all 
school  funds,  and  is  vested  with  the  right 
to  manage  and  control  all  school  property, 
followed  by  the  provision  that  "suits  In  rela- 
tion to  such  property  shall  be  brought  in 
the  name  of  the  board  of  education."  But 
the  learned  counsel  for  the  defendant  ex- 
plains away  all  these  provisions  in  his  print- 
ed brief  In  the  following  words:  "There  Is 
no  express  legislation  as  to  the  relation  of 
the  board  of  education  to  lawsuits  except 
that,  under  the  provisions  of  this  section, 
suits  affecting  school  property  shall  be 
brought  in  its  name.  There  is  no  language 
anywhere  providing  that  the  board  of  edu- 
cation shall  be  a  defendant  in  any  case.  The 
limit  of  express  legislative  sanction  is  that 
it  can  be  plaintiff  in  a  particular  class  of 
cases,  which  have  relation  to  school  property. 
This  special  provision  on  the  subject  excludes 
other  cases,  and,  in  connection  with  the  gen- 
eral provision  in  section  1614  of  the  charter 
above  quoted,  impels  the  conviction  that  the 
Legislature  intended  that  suits  other  than 
such  as  are  here  expressly  mentioned  should 
be  brought  against  the  city  of  New  York." 

The  meaning  of  this  proposition  is  that  un- 
der the  present  charter  the  board  of  education 
may  bring  suits  as  plaintiff,  but  cannot  be 
sued  as  a  defendant,  and  when  applied  to  this 
case  it  means  that  the  board  may  sue  teachers 
and  others  for  breach  of  their  contracts,  but 
the  teachers  and  others  cannot  sue  the  board 
for  salary,  wages,  or  compensation.  No  argu- 
ment is  necessary  to  refute  this  proposition. 
The  bare  statement  that  a  corporate  body  ex- 
ercising full  control  and  management  of  the 
schools,  and  representing  the  school  system  in 
its  entirety,  may  bring  suits  in  all  matters  re- 
lating to  the  schools,  but  cannot  be  sued  upon 
claims  or  demands  arising  out  of  the  manage- 
ment and  conduct  of  the  corporate  business, 
is  such  an  extreme  and  unreasonable  view  of 
the  legal  relations  between  the  board  and  the 
teacher  that  the  proposition  refutes  itself. 

We  have  seen  that  the  policy  of  tills  state 
for  more  tlian  half  a  century  has  been  to  sep- 
arate public  education  from  all  other  municipal 
functions,  and  Intrust  it  to  independent  cor- 
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porate  agencies  of  its  own  creation,  such  as 
Bchool  districts  and  boards  of  education,  witb 
capacity  to  sue  and  be  sued  in  all  matters 
Involved  In  the  exercise  of  tlielr  corporate  pow- 
ers. We  have  seen  that  during  this  long 
period  of  time  this  court  and  ail  the  courts 
of  this  state  liave  accepted  ttiis  rule  and  acted 
upon  It,  and  not  until  now,  and  in  this  case, 
has  any  question  been  raised  with  respect  to 
the  right  of  a  teacher  to  bring  suit  against  the 
board  of  education  to  recover  salary  or  wages. 
In  no  part  of  the  state  Iiave  suits  of  this  char- 
acter so  frequently  arisen  as  in  the  city  of 
New  York,  under  the  charter  of  that  city, 
and  In  no  Instance  has  any  doubt  been  sug- 
gested that  the  board  was  not  the  proper  party 
defendant  or  that  the  city  was.  The  learned 
counsel  for  the  defendant  must,  therefore,  be 
able  to  point  to  some  new  and  plain  provision 
of  the  present  charter  that  abolishes  the  long- 
settled  policy  of  the  state,  and  reduces  the 
board  of  education  to  a  mere  city  agency,  in- 
capable of  being  Impleaded  In  the  courts  as 
a  defendant  upon  one  of  the  contracts  that  It 
made  for  the  employment  of  teachers  In  the 
schools.  He  has  been  able  to  point  out  but 
two  sections  that  even  In  his  own  view  give 
the  slightest  support  or  color  of  support  to  his 
contention,  and  It  will  be  seen  that  neither  one 
of  these  sections,  when  fairly  examined,  has 
any  effect  whatever  upon  the  powers,  duties, 
and  obligations  of  the  defendant  as  they  have 
always  existed  in  successive  charters  and  have 
been  applied  by  the  courts  to  actions  of  this 
character. 

The  first  provision  relied  upon  as  a  founda- 
tion for  the  radical  change  suggested  is  to  be 
found  in  section  1614,  and  reads  as  follows: 
"Ail  future  suits  by  or  against  the  city  of  New 
York  as  hereby  constituted,  or  against  any  of 
the  municipal  and  public  corporations  In  this 
act  united  and  consolidated,  shall  be  in  the 
corporate  name  of  the  city  of  New  York." 
This  section  has  not  the  slightest  reference  to 
the  board  o^  education,  but  simply  points  out 
how  suits  against  the  city  of  New  York  must 
be  brought  It  has  no  application  whatever 
to  this  case,  since  this  Is  hot  a  suit  against 
the  city  nor  against  any  of  the  "political  divi- 
sions united  and  consolidated  with  It,  but 
against  another  and  Independent  corporation, 
namely,  the  board  of  education.  The  mean- 
ing and  purpose  of  this  provision  is  very  ob- 
vious. Prior  to  the  enactment  of  the  present 
charter  the  corporate  name  and  style  of  the 
city  was  "The  Mayor,  Aldermen  and  Com- 
monalty of  the  City  of  New  York,"  and  ail 
suits  had  to  be  brought  against  It  In  that 
name.  Consol.  Act,  i  26,  Laws  1882,  p.  6,  c. 
410.  In  the  enactment  of  the  new  charter  this 
provision  of  course  had  to  be  changed,  and  by 
the  first  section  the  old  city,  with  certain  other 
clHes,  towns,  counties,  and  other  political  di- 
visions united  and  consolidated  with  It,  are  to 
form  a  new  municipal  corporation,  to  be 
known  as  "The  City  of  New  York."  Having 
changed  the  name  of  the  city,  and  having  ab- 
-ollshed  and  taken  Into  it  various  other  mu- 


nicipal corporations  theretofore  existing,  cap- 
able of  bringing  suits  and  being  sued  in  the 
name  by  which  they  had  been  known  before, 
the  Legislature  thought  It  wise  and  necessary 
to  prescribe  how  and  in  what  name  or  form 
the  new  city  was  to  sue  or  be  sued.  There  la 
nothing  new  In  this  provision;  It  was  always 
the  law  under  every  charter  that  suits  by  or 
against  the  city  must  be  brought  in  the  cor- 
porate name,  and  tiiat  Is  all  that  this  provision 
was  intended  to  accomplish  or  does  accom- 
plish. It  does  not  contain  even  the  most  re- 
mote suggestion  that  suits  by  or  agahist  the 
board  of  education,  that  had  always  been 
brought  and  maintained  by  or  agahist  that 
corporate  body,  were  thereafter  to  be  brought 
by  or  against  the  dty,  and  does  not  touch  such 
actions  at  all,  but  leaves  them  Just  where 
they  were  before.  It  is  an  erroneous  Idea  to 
suppose  that  this  provision  of  the  charter  op- 
erated to  make  any  change  with  respect  to 
suits  against  the  board  of  education  wliich  had 
always  been  maintahied  since  the  board  was 
organized  and  given  the  management  and  con- 
trol of  the  school  system. 

The  other  provision  of  the  present  charter, 
which  It  Is  said  is  new  and  makes  a  radica: 
change  with  respect  to  the  proper  party  de- 
fendant In  such  actions  as  this,  is  to  be 
found  In  section  06,  where  the  administrative 
departments  of  the  city,  15  In  number,  are 
enumerated.  The  board  of  education  Is  there 
called  the  "Department  of  Education,"  and 
the  head  of  the  department  Is  to  be  called 
the  board  of  education,  and  shall  consist  of 
46  members.  Section  108.  It  Is  difficult  to 
see  how  the  mere  listing  of  the  board  of  edu- 
cation among  the  city  departments  makes 
any  change  In  its  corporate  powers,  duties, 
or  liabilities.  It  possesses  every  power  now 
that  It  ever  had,  and  much  more.  The  I6gal 
capacity  to  sue  or  be  sued  that  was  always 
Inherent  In  It  as  a  corporate  body,  and  In 
terms  conferred  by  express  statute,  has  not 
been  affected  or  taken  away  by  calling  it 
"The  Department  of  Education."  It  Is  still 
the  sole  represtotatlve  of  the  school  system, 
with  exclusive  powers  to  control,  manage, 
and  administer  all  school  property  and  school 
funds.  If  enumerating  the  board  as  a  cor- 
porate body  among  the  departments  did  not 
make  It  any  greater  than  before.  It  certain- 
ly could  not  make  It  any  less.  It  was  not 
shorn  of  the  capacity  to  be  sued  which  It 
always  possessed,  or  of  any  of  its  powers  or 
functions,  by  being  promoted  to  the  dignity 
of  a  department.  Moreover,  the  provision 
was  not  new.  The  board  of  education  was 
made  a  city  department  by  the  charter  of 
1873,  and  under  the  charter  of  Brooklyn, 
where  this  case  originated,  the  board  of  edu- 
cation was  always  classified  as  one  of  the 
departments  of  the  city,  but  no  one  ever  be- 
fore supposed  that  by  conferring  that  title 
upon  It  the  Legislature  thereby  deprived  It 
of  the  capacity  to  be  sued,  which  Is  a  com- 
mon characteristic  of  all  corporate  bodies. 

But  It  Is  said,  and  this  la  the  reasoning 
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S88  In  support  of  the  argument,  that, 
i  an  individual  head  of  a  department 
ot  be  sued  for  his  official  acts,  It  must 
w  that  the  head  of  a  department,  being 
riwrate  body,  is  likewise  exempt  from 

suits.    Tliat  argrument  rests  entirely  up- 

non  sequitur.  The  head  of  a  city  de- 
ment who  is  a  natural  person  is  a  mere 
X  of  the  city.  His  acts  are  the  acts  of 
dty,  and  the  city  alone  Is  responsible  for 
i;  but  the  board  of  education  is  an  Inde- 
lent  corporate  body  created  for  the  par- 
ar  purpose  of  exercising  specific  statu- 

powers  as  the  sole  representative  of  the 
ol  system,  and  its  acts  are  in  no  sense 
acts  of  the  city,  and  the  city  is  not  re- 
sible  for  them,  as  tUs  court  has  often 
The  board  is  the  lineal  successor  of 
old  school  districts,  with  powers  much 
rged,  and  it  might  just  as  well  be  argued 

these  districts  in  the  rural  part  of  the 
>  could  not  be  sued,  but  that  the  action 
t  be  brought  against  the  village,  the 
1,  or  the  county.  If  a  great  corporate 
',  exercising  such  vast  powers  as  are  con- 
id  upon  this  defendant,  cannot  be  sued 
the  wages  of  teachers  that  it  employs,  it 
Id  be  difficult  to  Justify  such  actions 
nst  the  school  districts  in  other  parts  of 
state.  But  the  argument  that  the  de- 
lant's  capacity  to  be  sued  is  lost  in  con- 
lence  of  placing  it  upon  the  list  of  city 
irtments,  if  it  proves  anything  at  all, 
es  too  much.  If  it  proves  that  the  de- 
ant  cannot  be  sued  in  matters  relating 
lie  schools,  it  must  prove  that  it  cannot 
If  it  proves  that  the  board  cannot  be 
e  a  defendant,  it  must  prove  that  It  can- 
be  a  plaintiff,  since  the  individual  head 

city  department  has  no  more  capacity 
e  sued  than  to  sue.  The  reasoning  and 
iment  by  means  of  which  it  is  sought  to 
blish  the  proposition  that  a  corporate 
7  charged  with  the  duties  and  intrusted 
1  powers  to  conduct  a  system  of  public 
:ation  in  the  chief  city  of  the  state  is 
ble  of  bringing  suits  in  all  matters  relat- 
to  the  corporate  functions,  but  Incapable 
eing  made  a  defendant  in  suits  by  others 
aatters  growing  out  of  the  exercise  of 
e  functions,  is  certainly  not  very  power- 
)r  persuasive.  From  whatever  point  this 
entlon  Is  viewed,  it  will  be  found  to  be 
lOut  any  legal  basis.  The  facts  stated  in 
complaint  and  admitted  by  the  demurrer 
titute  a  good  cause  of  action  against  the 
ndant,  but  no  cause  of  action  whatever 
nst  the  city.  The  demurrer  was  not  well 
n,  and  hence  the  Judgment  of  the  learned 
t  below  overruling  it  is  right,  and  should 
iffirmed,  with  costs.  These  views  suffl- 
tly  cover  the  questions  certified. 

IRKER,  C.  J.,  and  GRAY,  BARTLBTT, 
GHT,  CULLEN,  and  WERNER,  JJ., 
ur. 

dgment  affirmed. 


on  N.  T.  84) 
PEOPLB  T.  GAIMARI. 
(Court  of  Appeals  of  New  York.    Oct  6,  1903.) 

•HOMICIDE— EVIDENCE— THHBAT8-CHABACTBR 
OF  DECEASED— INSTRUCTIONS. 

1.  Evidence  held  sufBcieut  to  warrant  convic- 
tion of  murder  in  the  first  degree. 

2.  On  a  trial  for  murder,  where  the  defense 
is  excusable  or  justifiable  homicide,  evidence 
of  threats  of  defendant  to  kill  the  deceased, 
made  at  a  time  before  the  homicide,  are  com- 
petent. 

3.  On  a  trial  for  murder,  where  defendant 
claims  self-defense,  the  general  reputation  of 
deceased  for  violence  is  admissible,  but  not  evi- 
dence of  specific  acts. 

4.  Instructions  given  in  accordance  with  a 
request  of  defendant's  counsel  are  no  tpround 
for  reversal,  though  they  may  be  too  lenient 
towards  defendant 

Appeal  from  Court  of  General  Sessions, 
New  York  Qounty. 

Carmine  Gaimari  was  convicted  of  mur- 
der in  the  first  degree  and  appeala  Affirm- 
ed. 

Charles  B.  Le  Barbler,  for  appellant  Wil- 
liam Travers  Jerome,  Dlst  At^.  (Robert  CL 
Taylor  and  Howard  S.  Gans,  of  counsel),  for 
the  People. 

YANN,  J.  At  the  time  of  the  homicide 
the  defendant  lived  with  his  wife  In  a  double 
tenement  house  known  as  No.  56  Roosevelt 
street,  in  the.  city  of  New  York,  and  Jose- 
phine Santa  Petro,  the  deceased,  lived  with 
her  husband  in  the  same  building.  The  de- 
fendant worked  in  Jersey  City,  and  the  de- 
ceased was  JanltresB  of  the  building  where 
both  resided.  He  was  31  years  old,  weighed 
130  or  135  pounds,  and  was  not  quite  as  tall 
as  the  deceased,  who  was  about  40  years  of 
age,  6  feet  and  6  inches  in  height  weighed 
from  175  to  180  pounds,  and  was  a  strong, 
robust,  muscular  woman,  They  were  ac- 
quaintances, more  or  less  intimate,  and  there 
was  some  evidence  of  Jealousy  of  the  de- 
ceased on  the  part  of  the  defendant's  wife 
and  of  threats  made  by  the  former  that  she 
would  kill  the  defendant  and  his  wife,  and 
that  these  threats  had  been  communicated 
to  him.  Maggie  Santa  Petro,  a  little  daugh- 
ter of  the  deceased,  12  years  of  age,  testi- 
fied that  a  few  days  before  the  homicide 
the  defendant  came  up  to  the  rooms  occupied 
by  her  father  and  his  family,  and,  knocking; 
at  the  door,  said  be  was  the  landlord,  Mr. 
Golden,  but  the  door  was  not  (^ened,  where- 
upon be  broke  in  the  window,  "pulled  out 
a  revolver,  and  he  pointed  it  in.  My  mother 
ran  In  the  front-room  door.  He  said,  'I  was 
going  to  leave  you  dead  in  Roosevelt  street' "' 
Two  days  before  the  homicide,  a  precept  is- 
sued by  a  local  court,  requiring  the  defend- 
ant forthwith  to  remove  from  his  rooms  at 
No.  56  Roosevelt  street  or  show  cause  be- 
fore the  court  on  the  7th  of  Octot>er,  1902,^ 
at  10  a.  m.,  why  possession  of  the  prem- 
ises should  not  be  delivered  to  Barnard  (3old- 
en,  the  landlord,  was  served  upon  the  defend- 

T  I.  See  Homicide,  vol.  »,  Cent  DIx.  (J  3»1.  »S. 
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ant,  and  was  found  upon  bis  person  Im- 
mediately after  the  homicide.  The  homicide 
took  place  on  the  6th  of  October,  1902,  be- 
tween 9  and  10  In  the  morning,  at  No.  56 
RooBeveit  street.  The  witnesses  who  saw 
the  occurrence,  in  whole  or  in  part,  differ 
somewhat  in  their  versions,  so  that  a  review 
of  the  case  upon  the  merits,  which  Is  sub- 
stantially the  only  dnty  presented  by  the 
record,  requires  an  analysis  of  the  evidence. 

William  Gibson,  a  seafaring  man,  was  tn 
front  of  No.  56  Roosevelt  street,  on  the  op- 
posite sidewalk,  between  half  past  9  and 
10  o'clock  on  the  morning  of  Monday,  Octo- 
ber 6,  1902.  He  saw  three  women  standing 
in  front  of  No.  56,  when  a  man  came  out 
of  the  doorway,  whom  he  identified  as  the 
defendant.  The  defendant  "made  a  reach 
for  a  woman  that  was  standing  in  the  crowd, 
and  as  be  did  so  he  drew  a  revolver  out 
of  his  hip  pocket,  and  fired  two  shots  at  her. 
She  was  dodging  around  the  other  women, 
and  started  to  run  into  the  shoe  store  right 
next  door  to  No.  66,  and  as  she  was  going 
through  the  door  into  the  place  he  fired  three 
more.  I  never  beard  of  the  people  before. 
I  did  not  know  that  they  were  on  earth. 
After  the  second  three  shots  were  fired  at 
the  woman  as  she  went  into  the  door  of  the 
cobbler's  shop.  I  went  across  the  street  to  the 
sidewalk  where  she  was  shot.  I  seen  her  ly- 
ing in  there,  and  I  started  back— lying  In 
the  shoemaker's  shop,  right  by  the  casing 
at  the  windows,  the  cobbler's  bench  there. 
I  seen  blood  on  the  side  of  her  dress." 

Kate  Looney,  who  lived  at  No.  56  Roose- 
velt street,  was  talking  to  Mrs.  Petro  as  she 
was  cleaning  the  bells  by  the  front  door, 
when  the  defendant  came  downstairs,  and 
said  to  the  deceased,  "You  did  this,"  and  she 
said,  "I  didn't  do  it,  the  landlord  did  it." 
Thereupon  the  defendant  caught  her  by  the 
throat,  and  commenced  to  shove  her.  The 
witness  thonght  he  was  fooling  until  she  saw 
him  pull  a  revolver  out  of  bis  pocket  and  fire 
three  shots,  when  she  ran  into  the  shoemak- 
er's shop,  followed -by  the  deceased,  who  in 
turn"  was  followed  by  the  defendant  When 
the  defendant  went  in,  he  fired  another  shot, 
and  the  witness  observed  nothing  more  ex- 
cept that  she  saw  him  throw  away  the  re- 
volver. "He  was  In  the  store  when  he 
chucked  It  away.  He  chucked  It  In  the  back 
of  the  store."  The  night  before,  this  witness 
heard  the  defendant  say  to  the  deceased,  as 
he  passed  by  her  at  the  front  door,  "This  is 
your  last  night  of  living."  She  further  testi- 
fied that  when  the  defendant  "fired  those 
shots  at  the  housekeeper  he  was  right  up  at 
her  side;  he  had  bis  hand  on  her  when  be 
fired  tbem  at  ber  in  the  store."  When  sworn 
before  the  coroner  she  did  not  say  that  she 
saw  the  defendant  throw  away  the  revolver. 

Angelina  Granero  lived  at  No.  56  Roose- 
velt street,  and.  going  downstairs  to  pay  her 
rent  to  Mrs.  Petro,  saw  her  cleaning  the 
knobs  of  the  bells  by  the  front  door.  While 
she  was  engaged  In  paying  her  rent,  the  de- 
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fendant  came  downstairs,  and  said  to  Mrs. 
Petro,  "Give  us  the  money."  She  replied: 
"No,  I  wasn't  going  to  give  you  no  money. 
If  I've  got  to  give  you  any  money,  call  me 
to  the  court,  and  don't  talk  to  me.  Don't 
speak  to  me.  Talk  to  my  husband.  I  don't 
want  you  to  be  talking  to  me."  He  asked 
her  for  the  money  again,  and  she  said: 
"Don't  be  doing  me  anything.  If  you  do  me 
ansrthing  I  will  call  a  policeman,  and  make 
you  arrested."  In  the  language  of  the  wit- 
ness: "From  these  words  they  started  to 
be  fighting,"  and,  alarmed,  she  turned  to 
go,  when  Mrs.  Petro  caught  hold  of  her  dress. 
She  next  heard  three  shots  from  behind  her, 
the  hold  on  her  dress  was  relaxed,  and  she 
ran  away,  but,  looking  back,  saw  the  de- 
fendant shoot  again.  By  "fighting"  the  wit- 
ness may  have  meant  quarreling,  for,  when 
asked  if  the  parties  were  striking  at  each 
other,  she  answerer,  "No,  sir;  fighting,  talk- 
ing." 

Louis  Cahria  testified  that  he  was  a  shoe- 
maker, and  was  at  work  in  his  shop  tn  the 
front  part  of  No.  56  Roosevelt  street,  at  about 
8  or  9  o'clock  on  the  morning  of  the  homicide. 
'He  beard  a  shot,  and  raising  his  head,  saw 
the  defendant  pursuing  the  deceased,  about 
three  feet  from  her,  and  shooting  at  her  "in 
front  and  in  the  back,  anywhere  she  turned." 
He  heard  three  shots  fired  outside,  when 
be  ran  out  of  his  shop  and  the  deceased  ran 
in,  followed  by  the  defendant  with  a  pistol 
In  his  hand.  After  that  the  witness  heard 
one  or  two  shots  inside.  The  defendant  wqs 
close  to  Mrs.  Petro  as  the  witness  looked  up 
and  saw  the  second  and  third  shots.  At 
this  time  be  saw  the  defendant  shoot  at  her 
in  front,  and  when  she  turned  be  saw  blm 
shoot  at  her  back. 

Daniel  A.  Walsh,  a  collector,  was  walking 
down  Roosevelt  street  on  the  morning  In 
question  shortly  after  half  past  9  o'clock. 
When  about  opposite  No.  56  he  heard  the  re- 
port of  a  revolver,  and,  turning,  saw  a 
woman  running  from  the  hallway,  followed 
by  a  man,  whom  he  identified  as  the  de- 
fendant. She  was  running  from  him,  and  he 
had  bis  left  hand  on  her  right  shoulder.  He 
next  heard  two  shots  In  quick  succession, 
when  she  turned  and  went  into  the  cobbler's 
shop,  followed  by  the  defendant,  and  after 
that  he  heard  two  more  shots;  making  five 
in  all.  He  went  into  the  shop,  and  saw  the 
woman  with  blood  coming  from  her  back 
and  a  wound  in  her  abdomen.  Her  apron 
was  burned  with  powder.  He  saw  a  man 
put  his  hand  on  defendant  and  hold  him 
until  he  was  turned  over  to  the  police.  A 
few  minutes  later  the  witness  picked  up  a 
revolver  In  the  air  shaft  at  the  back  part  of 
the  store.  EJach  of  the  five  chambers  con- 
tained an  empty  shell,  and  the  revolver  was 
hot  when  he  picked  it  up.  It  was  identified 
by  several  witnesses  as  the  one  with  which 
tbe  shooting  was  done. 

Three  of  these  witnesses  and  two  others 
testified  that  wben  the  defendant  was  ar- 


uigitizea  Dy 


Google 


114 


68  NORTHEASTERN  REPORTESR. 


(N.Y. 


rested  right  after  the  shooting  he  was  taken 
before  Mrs.  Petro,  who  was  still  living.  She 
was  asked  if  he  was  the  man  who  shot  her. 
She  could  not  speak,  but  nodded  her  head. 
In  broketi  English  the  defendant  denied  that 
be  did  the  shooting.  The  defendant  was 
seized  as  he  was  "trying  to  get  out"  of  the 
shoe  shop,  and  held  until  the  arresting  of- 
ficer came  and  took  him  In  custody.  A 
watch,  $15  or  $16  In  money,  and  the  precept 
to  dispossess,  returnable-  the  next  day,  were 
found  upon  his  person.  The  oflBcer  asked 
him  why  be  did  It,  and  he  said  he  did  not 
do  it  After  the  revolver  was  found,  he  was 
asked  if  It  was  his,  and  he  said  It  was  not 

The  interne  in  charge  of  the  ambulance 
found  Mrs.  Petro,  at  about  10  o'clock,  ly- 
ing on  the  floor  of  the  cobbler's  shop,  still 
conscious,  but  suffering  from  shock.  Her 
clothes  were  saturated  with  blood  and  burn- 
ed in  two  places— one  In  the  back,  just  be- 
hind the  right  shoulder,  and  the  other  in 
front,  over  the  right  groin.  Beneath  each 
burned  spot  there  was  a  pistol  shot  wound  In 
the  body.  She  was  taken  to  the  hospital, 
and  died  in  about  30  minutes. 

The  physician  who  made  the  autopsy  found 
two  pistol  shot  wounds — one  In  the  back,  about 
two  inches  to  the  right  of  the  median  line, 
above  the  right  shoulder  blade.  The  bullet 
which  made  that  wound  lodged  in  the  mus- 
cles of  the  back.  The  other  wound  was  in 
front  on  the  right  side  of  the  body,  and  the 
bullet  after  penetrating  the  abdominal  cav- 
ity, passed  through  the  bladder,  and  was  found 
In  the  muscles  on  the  left  side.  It  was  of  the 
same  caliber  as  the  revolver  that  was  found 
right  after  the  shooting,  both  being  No.  32. 
The  wound  in  the  abdomen,  with  the  internal 
hemorrhage  resulting,  was.  In  the  opinion  of 
the  physician,  the  cause  of  death. 

The  defendant,  when  sworn  in  his  own  be- 
half, denied  the  occurrence  testified  to  by  the 
little  girl  Maggie  in  relation  to  his  breaking 
into  the  room  of  the  deceased  with  a  revolver 
In  his  hand,  and  said  that  he  never  had  a  re- 
volver in  his  possession.  He  also  denied  that 
he  ever  threatened  to  kill  Mrs.  Petro.  -  He 
testified  that  on  the  morning  in  question  he 
went  downstairs  to  see  the  owner  of  the  build- 
ing, and  found  the  deceased  and  another  wo- 
man. He  said,  "Good  morning,"  and  as  he 
was  passing  by  Mrs.  Petro  she  said,  "Come 
here."  As  he  was  going  toward  her  "she 
drew  the  revolver,  and  I, .  with  a  jump,  grab- 
bed hold  of  her  hand.  When  so  doing,  two 
shots  fired  in  the  air,  and  while  I  was  wrench- 
ing the  revolver  from  her  hand  the  revolver 
went  off.  In  that  moment  I  lost  my  hat  and 
while  I  was  picking  up  my  bat  from  the 
ground  she  ran  away,  and  I  myself  tried  to 
get  away,  and  entered  the  shoe  store  where 
I  saw  her— I  met  her.  She  grabbed  hold  of 
me,  and  I  put  my  arms  around  her,  and,  see- 
ing that  she  was  fainting,  I  put  her  In  a  chair. 
I  never  supposed  in  that  moment  that  she 
was  wounded.  Then  the  policeman  came  up, 
and  I  was  arrested,  without  any  resistance." 


He  did  not  intend  to  shoot  her. '  He  had  heard 
that  Mrs.  Petro  had  made  a  threat  against 
his  life,  and  believed  be  was  in  danger  of  his 
life.  He  gave  her  his  salary  every  week, 
"because  from  the  first  day  that  she  got  af- 
fectionate with  me,  she  didn't  want  me  to  give 
the  money  to  my  wife."  He  did  not  go  to 
work  that  day,  because  he  wanted  to  know 
from  his  landlord  "what  for  he  dispossessed 
me,  when  I  had  paid  up  everything."  He  fur- 
ther testified  that  when  Mrs.  Petro  drew  the 
revolver  she  pointed  it  at  him,  being  about 
3%  feet  away.  He  grabbed  her  right  hand, 
and  held  it  up,  when  two  shots  went  oft  in 
the  air,  and  while  he  was  wrenching  her  hand 
to  get  the  revolver  away  "three  shots  went 
off."  The  record  then  conttaues  as  follows: 
"By  the  Court:  Ask  him  If  he  wrenched  the 
revolver  from  her,  and  if  he  succeeded  in  get- 
ting it  away  from  her.  A.  Yes,  I  succeeded. 
Q.  What  did  he  do  with  the  revolver  after- 
ward? A.  She  was  holding  me  around  my 
body,  and  I  fired  the  revolver.  I  shot  the 
revolver.  Q.  Now,  when  did  you  fire  the  re- 
volver? A.  After  the  shots  went  off,  and  she 
had  clasped  her  hands  around  my  body,  and 
did  not  want  to  leave  the  revolver  go.  •  •  • 
I  fired  It  at  nobody.  I  wanted  to  unload  It 
in  order  to  prevent  her  from  doing  harm  to 
me.  •  •  •  The  revolver  dropped  on  the 
sidewalk,  and  since  that  time  I  didn't  see  it 
any  more.  •  •  •  I  didn't  see  her  enter 
the  shoe  store.  Q.  Well,  you  went  Into  the 
cobbler  shop  yourself,  didn't  you?  A.  Yes, 
for  fear  she  bad  some  other  weapon,  because 
she  always  had  a  knife  with  her.  •  •  • 
By  the  Fifth  Juror:  Q.  I  would  like  to  know 
in  what  direction  you  fixed  these  shots— how 
you  held  the  revolver  when  you  fired  these  two 
or  three  shots?  A.  I  could  not  say  that,  be- 
cause of  the  position  hi  wliicb  she  held  it 
clasping  around  her  arms.  I  tried  to  shoot  to 
the  gi-ound.    I  didn't  want  to  shoot  at  her." 

Julia  Osnato  testified  that  about  8  o'clock 
on  the  morning  of  the  homicide  she  told  the 
deceased  that  tbe  defendant  and  his  wife  were 
going  away.  She  replied  that  If  they  were 
going  away,  she  would  kill  them  botli.  The 
witness  did  not  tell  the  defendant  this,  but 
told  his  wife. 

The  defendant's  wife  testified  that  he  never 
carried  a  revolver.  At  about  half  past  9  on 
the  morning  of  the  homicide  "my  boy  com- 
menced to  cry  for  his  father,  and  I  opened 
the  window,  and  allowed  him  to  see  his  father, 
and  then  I  saw  the  housekeeper  and  my  hus- 
band was  talking  both  together,  •  *  • 
near  tbe  door  of  the  house.  I  noticed  that 
they  were  quarreling  together,  and  I  from 
the  window  hollered  to  my  husband,  saying 
that  he  had  better  leave  her  alone.  Then  I 
saw  that  the  woman  drew  a  revolver,  and 
pointed  it  and  that  my  husband  went  against 
her  to  stop  her."  She  started  to  run  down- 
stairs, and  on  the  way  heard  shots  ring  out. 
She  was  agitated  and  trembling,  and  when 
she  reached  the  sidewalk  the  police  had  ar- 
rived.    She  also  said  that  the  deceased  had 
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threatened  "all  the  time"  to  destroy  both  her 
husband  and  herself,  and  that  she  told  blm 
so.  She  lived  on  the  fifth  floor  of  the  build- 
ing, and  whatever  she  saw  was  from  a  win- 
dow at  that  elevation. 

Oolseppe  Alzerana  testified  that  on  the 
morning  of  the  homicide  be  was  out  selling 
bread,  and  when  near  No.  56  Roosevelt  street 
saw  a  man  and  woman  quarreling.  She  took 
a  revolver  from  her  dress,  the  man  came 
against  her,  and  the  witness  ran  away,  but 
beard  the  shooting  Immediately. 

Several  witnesses— one  a  brother-in-law  of 
the  defendant— testified  that  his  reputation  for 
peace  and  quietude  was  good.  Evidence  was 
given  by  his  employer  in  Jersey  City  that  the 
defendant  worked  every  day  and  all  day  dur- 
ing the  latter  part  of  September  and  the  fore 
part  of  October,  which  covered  the  period 
when  the  daughter  of  the  deceased  said  that 
be  came  to  their  family  rooms  with  a  revol- 
ver. 

In  rebuttal,  another  daughter  of  the  de- 
ceased, 15  years  of  age,  testified  that  she  did 
not  know  of  her  mother  having  a  pistol.  The 
busband  of  the  deceased  said  he  had  lived 
with  her  19  years,  and  never  knew  her  to 
have  a  revolver. 

These  are  the  salient  facts  sworn  to  by  the 
various  witnesses.  According  to  the  theory 
of  the  defendant,  he  made  no  threats,  had  no 
revolver,  and  used  no  violence  until  tbe  de- 
ceased wantonly  attacked  blm.  He  claims 
that  she  had  threatened  his  life,  and  was  the 
aggressor;  that  she  was  superior  to  him  In 
size  and  strength;  that  as  he  was  passing  by 
her  on  his  own  business,  she  called  him  to 
her,  drew  a  revolver  tvom  her  bosom,  and 
was  about  to  shoot  him,  when,  apprehending 
tbat  bis  life  was  in  danger,  he  wrenched  the 
weapon  from  her,  and  as  he  did  so  it  went 
oft,  acddently,  so  far  as  he  was  concerned; 
tbat  after  that,  with  his  arms  still  around 
ber,  be  fired  the  revolver  so  as  to  unload  it; 
that  be  did  not  Intend  to  shoot  ber,  but  tried 
to  shoot  toward  the  ground,  and  that  all  he 
did  was  In  lawful  self-defense.  His  theory 
finds  some  corroboration  in  the  testimony  of 
other  witnesses. 

On  the  other  hand,  the  people  claim  that 
tbe  defendant  had  twice  threatened  to  take 
the  life  of  Mrs.  Petro;  that,  while  she  was 
peacefully  engaged  in  attending  to  her  ordi- 
nary duties,  the  defendant  either  accused  ber 
of  doing  something  which  she  denied,  or  he 
asked  ber  for  money;  that  both  of  these 
statements  may  have  been  made,  as  the  evi- 
dence does  not  exclnde  either;  that  without 
provocation  or  warning  he  drew  a  revolver 
from  his  pocket,  and  fired  at  her  five  times 
as  she  was  fleeing  from  him;  that,  after 
three  shots  had  been  flred,  she  ran  Into  the 
shoe  shop,  and  he  followed  her,  although  he 
might  then  have  run  away  If  he  was  afraid 
of  bis  life;  that,  according  to  his  own  state- 
ment, when  trying  to  e8cai>e  from  danger, 
be  tried  to  pick  up  his  hat;  that,  If  In  fear 
of  bis  life,  he  could  have  sought  protection 


In  the  police  station,  but  150  feet  away,  but 
Instead  he  followed  her  Into  the  shoe  shop, 
and  shot  at  ber  twice  there,  where  she  was 
soon  found  in  a  dying  condition,  with  one 
wound  In  her  back  and  another  in  ber  abdo- 
men. It  Is  argued  that  tbe  defendant  shot 
Mrs.  Petro,  for  no  one  else  was  seen  to  shoot 
her,  and  she  could  not  have  sbot  herself  In 
the  back.  The  people  claim  that  he  shot  her 
with  a  deliberate  and  premeditated  design  to 
take  her  life,  and  that  all  the  circumstances 
tend  to  show  that  he  was  the  aggn^essor  from 
the  outset,  and  executed  the  threats  which 
be  had  repeatedly  made.  While  the  defend- 
ant claims  that  the  homicide  was  accidental, 
and  hence  excusable,  or  In  self-defense,  and 
hence  Justifiable,  the  people  insist  that  these 
defenses  are  inconsistent.  He  clearly  had 
the  right  to  rely  on  Inconsistent  defenses, 
but  it  is  significant  that  only  one  could  rest 
on  truth.  Either  defense  makes  motive  im- 
portant, and,  while  no  motive  to  mnrder  can 
be  adequate,  still  it  may  be  obvious.  Service 
of  the  precept  to  dlspossesss,  and  the  state- 
ment of  the  defendant  to  Mrs.  Petro  that  she 
caused  it,  as  sworn  to  by  Mrs.  Looney,  are 
relied  upon  by  tbe  people  to  establish  a  mo- 
tive; while  threats  made  by  the  defendant 
to  kill  Mrs.  Petro  and  by  ber  to  kill  him  and 
bis  wife  are  relied  upon  by  both  parties. 
The  defendant  and  his  wife  testified  tbat  he 
never  had  a  revolver,  and  several  of  bis  wit- 
nesses said  that  Mrs.  Petro  drew  the  revolv- 
er in  question  from  her  bosom.  On  the  other 
hand,  the  busband  and  tbe  daughter  of  the 
deceased  say  that  she  never  had  a  revolver. 
Another  daughter  said  that  a  few-  days  be- 
fore the  homicide  the  defendant  had  a  re- 
volver, and  threatened  to  use  it  upon  her 
mother;  while  two  witnesses  for  tbe  people 
testified  that  they  saw  the  defendant  draw 
the  revolver  from  bis  pocket,  and  shoot  five 
times  at  Mrs.  Petro.  The  defendant  swore 
that  he  wrenched  the  revolver  from  the  de- 
ceased, dropped  It  on  the  sidewalk,  and  that 
he  did  not  see  It  afterward.  A  witness  for 
the  people  testified  that  she  saw  him  throw 
away  the  revolver,  after  the  shooting,  In  the 
back  part  of  the  shoe  shop,  and  several  wit- 
nesses swore  to  the  finding  of  the  revolver  In 
the  air  shaft  at  the  rear  of  the  shop,  and 
one  that  It  was  then  hot,  with  five  empty 
shells  In  It.  The  people  further  claim  tbat 
the  statement  of  tbe  defendant's  wife  that 
she  saw  what  she  testified  to  while  holding 
her  little  boy  out  of  the  fifth  story  window, 
80  that  he  could  see  his  father  on  the  side- 
walk. Is  too  Improbable  for  belief. 

It  Is  unnecessary  to  review  tbe  case  upon 
the  inerits  at  greater  length,  for  enough  has 
been  said  to  show  that  the  question  as  to  tbe 
defendant's  guilt,  as  to  the  grade  of  bis  of- 
fense If  he  was  guilty,  as  to  his  claim  that 
he  acted  In  self-defense,  or  that  the  homicide 
was  the  result  of  accident,  were  for  the  Jury. 
They  could  look  Into  the  faces  of  the  various 
witnesses  as  they  gave  their  versioiis  of  the 
transaction,  and  decide,   so  far  as  human 
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Judgment  can  tell,  not  only  who  intended  to 
speak  the  truth,  but  who  in  fact  spoke  the 
truth.  Representing  the  average  Judgment  of 
mankind,  they  could  separate  the  true  from 
the  false  with  a  degree  of  accuracy  which,  ac- 
cording to  the  theory  of  our  law  founded  on 
the  experience  of  many  generations,  cannot 
be  attained  by  reviewing  Judges.  The  mem- 
ory, motive,  mental  capacity,  accuracy  of  ob- 
aervatlon  and  statement,  truthfulness,  and 
other  testa  of  the  reliability  of  witnesses  can 
be  passed  upon  with  greater  safety  by  those 
who  see  and  hear  than  by  those  who  simply 
read  the  printed  narrative.  Clearly,  the  case 
was  for  the  Jury  to  decide,  and  we  cannot 
say  that  their  verdict  was  against  the  weight 
of  evidence,  or  agaihst  law,  or  that  Justice 
requires  a  new  trial. 

The  exceptions  are  few  and  unimportant. 
The  defendant  moved  to  strike  out  the  tes- 
timony of  Kate  Looney  and  Haggle  Santa 
Petro  in  relation  to  the  threats  of  the  de- 
fendant to  kill  the  deceased,  made  a  short 
time  before  the  homicide,  on  the  ground  that 
it  was  immaterial  and  incompetent;  but  the 
motion  was  denied,  and  an  exception  was 
taken.  For  time  out  of  mind  recent  threats 
have  been  held  competent  to  show  the  state 
of  the  defendant's  mind  toward  the  deceased. 
La  Beau  v.  People,  34  N.  Y.  222,  229,  232; 
Archibald's  C.  P.  283;  Wharton's  Crlm.  Bv. 
(9th  Ed.)  {  756.  They  are  of  special  impor- 
tance when  the  accused  claims  that  the  hom- 
icide was  excusable  or  Justifiable.  Although 
clearly  competent,  they  should  be  considered 
with  caution,  for  many  an  Idle  threat  Is 
made,  and  words  spoken  under  excitement 
are  liable  to  be  misunderstood. 

The  defendant  was  not  allowed  to  show 
specific  acts  of  violence  alleged  to  have  been 
committed  by  the  deceased  upon  his  wife,  no 
offer  having  been  made  to  prove  that  he 
knew  of  them.  We  find  no  error  in  this  rul- 
ing. When  the  accused  claims  that  he  act- 
ed in  seif -defense,  it  is  competent  to  show  the 
general  reputation  of  the  deceased  for  vio- 
lence; but  evidence  of  specific  acts  toward 
a  third  person,  especially  when  it  does  not 
appear  that  the  defendant  had  heard  of  It 
is  inadmissible.  People  v.  Druse,  103  N.  Y. 
655,  656,  8  N.  B.  733;  Thomas  v.  People,  67 
N.  Y.  218;  Eggler  v.  People,  56  N.  Y.  643; 
People  V.  Lamb,  •41  N.  Y.  360-371.  As  was 
said  by  Judge  Earl  in  Thomas  v.  People, 
supra:  "There  Is  no  authority  for  holding 
tliat  proof  of  specific  acts  of  violence  upon 
other  persons,  no  part  of  the  res  gestae,  and 
in  no  way  connected  with  the  prisoner,  is 
competent" 

We  have  considered  the  other  exceptions, 
but  find  none  which  merit  the  expression  of 
reasons  for  holding  ttiat  they  raise  no  error. 
No  exception  was  taken  to  the  charge.  The 
court  charged  each  of  the  14  requests  pre- 
sented by  the  learned  counsel  for  the  de- 
fendant Including  the  following:  "That  use 
of  force  or  violence  upon  or  toward  the  per- 
son of  another  is  not  unlawful  when  com- 
mitted by  the  party  about  to  be  injured,  if 


the  force  or  violence  used  Is  not  more  than 
sufficient  to  prevent  such  offense."  In  the 
body  of  bis  charge  the  learned  trial  Judge 
said  to  the  Jury:  "On  the  main  defense  of- 
fered in  behalf  of  the  defendant— Justifiable 
homicide — I  will  read  you  the  law,  and  yon 
will  see  whether  it  properly  applies.  In  the 
Penal  Code  it  is  enacted  that  'to  use,  or 
attempt  or  offer  to  use,  force  or  violence  up- 
on or  toward  the  person  of  another  is  not 
unlawful  when  committed  by  a  party  about 
to  be  injured,  or  by  another  person  in  his 
aid  or  defense,  in  preventing  or  attempting  to 
prevent  an  offense  against  his  person,  if  the 
force  or  violence  Is  not  more  than  sufficient 
to  prevent  such  offeuse.'  "  The  learned  trial 
Judge  thus  inadvertently  read  from  section 
223  of  the  Penal  Code,  which  relates  to  the 
use  of  force  or  violence  to  prevent  an  assault 
Pen.  Code,  §  223,  par.  3.  He  doubtless  in- 
tended to  read  section  205,  which  relates  to 
Justifiable  homicide,  and  lays  down  a  more 
stringent  rule  in  relation  to  the  use  of  vio- 
lence resulting  in  homicide  by  limiting  It 
to  an  occasion  "when  there  is  reasonable 
ground  to  apprehend  a  design  on  the  part 
of  the  person  slain  to  commit  a  felony,  or  to 
do  some  great  personal  injury  to  the  slayer, 
*  *  *  and  there  Is  imminent  danger  of 
such  design  being  accomplished."  Thus  the 
charge  was  more  favorable  to  the  defendant 
than  he  was  entitled  to.  The  effect  of  the 
charge  was  that  if  the  defendant  thought 
he  was  about  to  be  injured  by  Mrs.  Petro. 
he  had  a  right  to  take  her  life,  which  was 
erroneous;  but  the  error  Injured  the  people 
and  benefited  the  defendant  The  learned 
Judge,  however,  further  instructed  the  Jury 
that  they  were  "to  determine  from  the  testi- 
mony whether  this  defendant  had  good  and 
reasonable  grounds  to  believe  that  he  was 
in  danger  of  his  life,  or  of  grievous  bodily 
Injury,  and  whether  what  occurred  after  he 
had  wrested  this  pistol  from  the  hands  of  the 
deceased  and  had  it  in  his  possession  was 
more  than  sufficient  force  to  avert  the  danger 
that  he  apprehended.  From  the  plain  word- 
ing of  the  statute  you  will  see  that  it  applies 
only  where  a  party  Is  about  to  be  injured." 
This  was  a  nearer  approach  to  the  correct 
rule,  and  it  is  obvious  that  there  is  nothing 
In  the  charge  upon  the  subject  of  Justifiable 
homicide  of  which  the  defendant  has  a  right 
to  complain,  for  it  was  not  only  too  lenient 
toward  him,  but  It  was  in  accordance  with 
the  request  of  his  own  counsel. 

After  carefully  considering  this  case,  and 
every  error  alleged,  whether  raised  by  an 
exception  or  not  we  find  nothing  that  should 
disturb  the  verdict,  and  the  Judgment  pro- 
nounced against  the  defendant  must  be  af- 
firmed. 

The  Judgment  and  orders  should  be  affirm- 
ed. 

PARKER,  C.  J.,  and  GRAY,  HAIGHT, 
CTJLLEN,  4nd  WERNER,  33.,  concur.  MAR- 
TIN, J.,  absent 

Judgment  of  conviction  aflSrmed. 
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ROCHB8TER  &  K  O.  WATER  CO.  v.  CITY 

OF  ROCHESTER. 

(Court  of  Appeals  of  New  York.    Oct.  6,  1903.) 

WATBR    COMPANIES— INCORPORATION— WATER 

MAINS— USB  OP  CITT  STREETS 

—INJUNCTION. 

1.  The  transportation  corporations  act  (Laws 
1880,  p.  U51,  c.  560,  i  82,  aubd.  2,  as  amended 
by  chapter  617,  p.  1171,  Laws  1892)  confem 
on  water  companies  power  to  lay  their  pipes  in 
any  street  of  an  adjoining  city  to  the  city, 
town,  or  village  where  permission  has  been 
obtained  to  lay  its  distributing  mains.  Held 
that,  where  a  city  was  between  the  source  of 
the  water  supply  of  a  water  company  organ- 
ized under  such  statute  and  a  town  where  the 
right  to  lay  pipes  and  furnish  water  had  been 
obtained,  the  corporation  had  the  right  to  lay 
its  pipes  in  the  rtreet  of  the  city  without  its 
consent,  notwithstanding  the  various  acts  and 
ordinances  of  the  common  council  forbidding 
the  use  of  the  streets  except  under  the  direction 
of  the  common  council. 

2.  The  ordinances  adopted  by  the  common 
council  of  a  city  after  the  passage  of  the  trans- 
portation  corporations  law  (Laws  1S90,  p.  1136, 
c.  566,  as  amended  by  Laws  1892,  p.  1170,  c. 
617),  regulating  the  opening  of  streets  for  the 
laying  of  water  pipes,  though  authorized  by 
the  charter  of  the  city,  cannot  regulate  the  lay- 
ing of  water  pipes  through  the  city  by  a  water 
company  organized  under  the  transportation 
corporations  act  to  supply  water  to  adjacent 
towns  and  villages. 

3.  Though  a  water  company  organised  under 
the  transportation  corporations  act  could  have 
located  its  line  around  a  city  by  going  through 
a  town  not  named  in  its  certificate  of  incor- 
I>oration,  it  is  not  required  to  do  so  where  such 
town  does  not  lie  between  its  water  supply  and 
the  towns  to  be  supplied  with  water,  nor  fur- 
nish the  most  feasible  route  between  the  same. 

4.  That  a  water  company  organized  nnder 
the  transportation  corporations  act,  laying  its 
water  mains  through  a  city  between  its  water 
supply  and  the  towns  which  it  proposed  to  fur- 
nish with  water,  may  become  a  competitor  of 
such  citj  in  supplying  water  to  consumers 
therein,  is  no  ground  for  preventing  the  laying 
of  such  pipes,  though  the  city  may  own  and 
operate  a  mnnicipal  water  plant  supplying  wa- 
ter to  its  inhabitants,  and  though  such  city  has 
supplied  water  to  a  railroad  company  upon 
whose  right  of  way  the  water  company  has 
located  its  route  through  the  city,  and  with 
which  it  has  contracted  to  furnish  water  at 
a  lower  rate  than  furnished  by  the  city. 

Bartlett,  Martin,  and  Vann,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fonrtta  Department. 

Action  by  the  Rochester  &  Lake  Ontario 
Water  Cktmpany  against  the  city  of  Roches- 
ter. From  a  judgment  of  the  Appellate  Di- 
Tision  (82  N.  Y.  Supp.  455)  affirming  a  Judg- 
ment for  plaintlfl,  defendant  appeals.  Af- 
firmed. 

William  A.  Sutherland  and  John  Van  Voor- 
his,  for  ai^)ellant  Albert  H.  Harris,  for  re- 
spondent 

HAI6HT,  J.  This  action  was  btougbt  to 
restrain  the  city  of  Rochester,  its  officers, 
agents,  and  servants,  from  interfering  with 
or  preventing  the  plalntUC  from  laying  Its 
water  pipes  or  mains  across  certain  streets 
of  the  city.  The  plaintiff  is  a  domestic  cor- 
poration organized  under  the  transportation 
owporationa  law  (chapter  566,  p.  1136,  Laws 


1890,  as  amended  by  chapter  617,  p.  1170, 
Laws  1892)  for  the  purpose  of  supplying  water 
to  the  villages  of  Brighton  and  Falrport  and 
the  towns  of  Greece,  Gates,  and  Brighton,  in 
the  county  of  Monroe.  The  trustees  of  the 
villages  and  the  officers  of  the  towns  have, 
under  due  form  of  law,  executed  In  writing 
permits  authorizing  the  formation  of  the 
plaintiff  as  a  corporation  for  the  purpose  of 
supplying  their  respective  villages  and  towns 
with  water,  wtiicb  were  duly  acknowledged, 
and  annexed  to  the  certificate  of  Incorpora- 
tion and  filed  therewith.  The  plaintiff,  after 
perfecting  its  organization  and  paying  the 
charge  therefor  imposed  by  the  statute,  de- 
termined to  take  its  supply  of  water  from 
Lake  Ontario  at  a  point  near  Rigney's  Bluff 
westerly  from  the  point  at  which  the  Genesee 
river  empties  into  the  lake,  and  to  lay  its 
pipes  therefrom  southerly  through  the  towns 
of  Greece  and  Gates  to  the  city  of  Roches- 
ter, and  thence  through  the  city  to  the  totvn 
of  Brighton,  and  so  on  easterly  to  the  village 
of  Fairport.  It  caused  a  map  to  be  made  of 
the  lands  Intended  to  be  taken  or  entered 
upon  in  the  route  wtiich  it  had  adopted,  duly 
signed  by  the  officers  of  the  company,  and 
filed  in  the  office  of  the  clerk  of  the  county, 
as  required  by  section  83  of  the  transporta- 
tion corporations  law.  It  then  procured  its 
right  of  way  through  the  towns  of  Greece 
and  Gates  to  the  city  of  Rochester,  and  en- 
tered into  a  contract  with  the  New  York 
Central  &  Hpdson  River  Railroad  Company 
by  which  it  was  given  the  right  to  lay  its 
mains  ui)on  the  company's  right  of  way 
through  the  city  of  Rochester  and  the  town 
of  Brighton  to  the  village  of  Falrport.  It 
entered  into  a  contract  with  another  corxn- 
ratlon  to  construct  its  plant  and  lay  its  pipes, 
and  has  made  agreements  to  supply  water  to 
a  number  of  manufacturing  establishments, 
including  railroad  repair  shops,  in  the  towns 
outside  of  the  city  of  Rochester,  and  to  sup- 
ply the  New  York  Central  &  Hudson  River 
Railroad  Company  with  the  water  that  it  re- 
quired in  the  city  of  Rochester  and  at  its 
stations  east  between  the  city  and  Falrport; 
after  which  it  commenced  the  laying  of  its 
pipes  and  undertook  to  dig  trenches  therefor 
across  one  or  more  of  the  streets  of  the  city 
upon  the  right  of  way  of  the  railroad  com- 
pany, and  was  prevented  from  so  doing  by 
the  officers  of  the  city,  acting  through  its 
police  department,  and  thereupon  this  action 
was  brought  to  restrain  such  interference. 
The  trial  court  has  found  as  a  fact  that 
there  was  a  legitimate  demand  for  water  in 
the  towns  and  villages  specified;  and  that 
it  was  necessary  for  the  plaintiff.  In  order  to 
carry  out  the  purposes  of  its  incorporation 
and  to  fulfill  the  contracts  which  It  had  made 
and  assumed,  to  lay  its  water  mains  along 
the  route  which  it  had  adopted  through  the 
city  of  Rochester;  and  that  it  bad  acquired 
an  easement  to  cross  the  intersecting  streets. 
At  the  request  of  the  defendant  the  court 
found  "that  it  is  a  pliysical  possibility  to  car- 
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ry  water  from  Lake  Ontario  to  the  towns 
of  Greece  and  Gates  on  the  south  and  west 
of  Rochester,  and  to  the  town  of  Brighton 
and  the  villages  of  Brighton  and  Falrport  on 
the  east  of  Rochester,  without  laying  any 
pipes  within  any  portion  of  the  territory  of 
the  city  of  Rochester,  but  that  to  supply 
the  said  territory  east  of  Rochester  would  re- 
quire pipes  to  be  laid  through  the  town  of 
Irondequolt,  in  which  the  plalntllf  has  nel- 
thelr  sought  nor  obtained  any  permit  from 
the  local  authorities,  and  has  acquired  no 
right  of  way,  and  the  cost  of  such  construc- 
tion would  be  materially  greater."  The  town 
of  Greece  lies  between  the  lake  and  the  city 
of  Rochester.  The  town  of  Gates  is  west  of 
the  city,'  and  that  of  Brighton  Is  east  of  the 
city.  It  therefore  is  necessary.  In  laying  a 
main  from  the  town  of  Gates  to  the  town  of 
Brighton  and  to  the  villages  on  the  east  of 
the  city,  to  pass  through  the  city  of  Roches- 
ter, or  to  go  around  the  city  through  the  town 
of  Irondequolt,  which  would  Involve  the  lay- 
ing of  the  pipes  for  a  much  greater  distance, 
and  consequently  cause  a  considerable  in- 
crease in  the  cost  of  the  construction. 

Section  82  of  the  statute  under  which  the 
plaintiff  was  Incorporated  provides  as  fol- 
lows: "Every  such  corporation  shall  have 
the  following  additional  powers:  (1)  To  lay 
and  maintain  their  pipes  (ind  hydrants  for  de- 
livering and  distributing  water  in  any  street, 
highway  or  public  place  of  any  city,  town 
or  village  in  which  It  has  obtained  the  per- 
mit required  by  section  eighty  of  this  ar- 
ticle. (2)  To  lay  their  water  pipes  in  any 
streets  or  avenues  or  public  places  of  an  ad- 
joining city,  town  or  village,  to  the  city,  town 
or  village  where  such  permit  has  been  ob- 
tained. (3)  To  cause  such  examinations  and 
surveys  for  its  proposed  water  works  to  be 
made  as  may  be  necessary  to  determine  the 
proper  location  thereof,  and  for  such  purpose 
by  its  officers,  agents  or  servants  to  enter 
upon  any  lands  or  waters  in  the  city,  town  or 
village  where  organized,  or,  in  any  adjoining 
city,  town  or  village  for  the  purpose  of  mak- 
ing such  examinations  or  surveys,  subject  to 
liability  for  all  damages  done."  The  first  sub- 
division of  this  statute  gives  to  water  compa- 
nies the  right  to  lay  and  maintain  their  plpea 
and  hydrants  In  any  street,  highway,  or  pub- 
lic place  of  the  city,  town,  or  village  In  which 
it  has  obtained  a  permit  to  supply  its  inhabit- 
ants with  water.  The  second  subdivision  gives 
a  like  power  to  the  company  as  to  Its  pipes  in 
an  adjoining  dty,  town,  or  village.  It  is  upon 
this  latter  subdivision  of  the  statute  that  the 
plaintiff  bases  its  claim  of  right  to  run  its 
pipes  through  the  city  of  Rochester.  The 
city,  as  we  have  seen,  adjoins  the  town  of 
Gates  on  the  west  and  the  tovm  of  Brighton 
on  the  east  It  owns  and  operates  a  nwinici- 
pal  water  plant,  by  which  it  supplies  Itself 
and  its  Inhabitants  with  water.  It  also  has 
for  many  years  supplied  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company  with 
water  within  the  city  at  an  annua)  rental  of 


from  ?18,000  to  $20,000  per  year.  The  city, 
therefore,  does  not  require  water  from  the 
plaintiff  corporation,  and  objects  to  Its  occu- 
pying any  portion  of  the  streets  with  Its 
pipes.  The  purpose  of  this  provision  of  the 
statute  Is  manifest.  The  Legislature  did  not 
propose  that  one  municipality,  which  hap- 
pened to  be  more  favorably  situated,  should 
have  the  power  to  prevent  another  and  ad- 
joining municipality  from  obtaining  water, 
where  It  becomes  necessary  to  pass  through 
the  territory  of  such  adjoining  municipelity 
to  reach  the  source  of  supply.  This  was  set- 
tled in  the  case  of  Village  of  Pelham  Manor 
V.  New  Rochelle  Water  Company,  143  N.  Y. 
632,  38  N.  E.  711,  in  which  case  the  court  went 
to  the  extent  of  holding  that  a  water  com- 
pany had  the  right  to  lay  Its  water  pipes  In 
the  streets  of  an  adjoining  town  or  village 
whenever  it  was  necessary  to  effectually  and 
properly  execute  the  purpose  for  which  it  was 
created,  even  though  the  point  in  the  adjoin- 
ing town  where  the  pipes  were  laid  did  not 
Intervene  between  the  source  of  supply  and 
the  place  of  distribution.  A  vigorous  assault 
has  been  made  by  the  counsel  for  the  appel- 
lant upon  the  wisdom  of  this  statute.  While 
we  have  no  power  to  review  the  legislative 
discretion,  it  may  not  be  out  of  place  to  here 
make  some  suggestion  with  reference  to  this 
particular  provision.  We  fully  recognize  the 
Justice  of  the  provision  which  permits  the  lay- 
ing of  water  pipes  through  an  adjoining  mu- 
nicipality, and  thus  preventing  such  munici- 
pality from  depriving  its  neighbors  from  re- 
ceiving a  supply  of  water,  where  such  munici- 
pality happens  to  intervene  between  the 
source  of  supply  and  the  place  of  distribution. 
This  power,  as  it  was  originally  granted,  was 
limited  to  towns  and  villages,  but  under  the 
provision  of  chapter  617,  p.  1170,  of  the  Laws 
of  1892,  the  right  to  lay  pipes  through  the 
streets,  avenues,  and  public  places  was  ex- 
tended to  cities.  This  provision  was  adopted 
doubtless  for  the  reason  that  it  was  found 
that  the  compelling  of  a  water  company  tty 
lay  its  mains  around  the  territory  of  a  city 
many  miles  in  extent  might  Involve  such  ex- 
pense as  to  operate  as  a  practical  prohibition 
to  the  supplying  of  water  to  villages  which 
happen  to  be  situated  so  that  the  city  Inter- 
venes between  them  and  the  source  of  water 
supply.  We  think,  however,  that  the  Legis- 
lature might  properly  have  placed  some  re- 
striction upon  the  use  of  the  streets  In  cities, 
and  possibly  in  villages,  that  should  be  made 
by  water  companies;  that  the  city  or  village- 
authorities  should  be  given  some  voice  as  to 
the  streets  that  should  be  used,  and  the  place 
and  manner  In  which  the  pipes  should  be  laid 
therein;  and  that  it  should  not  be  left  entirely 
to  the  Judgment  and  discretion  of  the  officers- 
of  the  water  company  to  place  its  pipes 
wherever  they  please,  without  regard  to  the 
wishes  or  reasons  of  the  officers  of  the  city, 
who  may  desire  to  have  them  placed  else- 
where. There  is,  however,  no  complaint  with 
reference  to  the  location  of  the  coiupany'd- 
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line  In  tbls  case,  provided  it  has  tlie  right  to 
lay  Its  pipes  through  the  dty.  The  line  se- 
lected upon  the  right  of  way  of  the  New  York 
Central  &  Hudson  Klver  Railroad  Company 
relieves  the  dty  from  having  the  pipes  laid 
lengthwise  through  Its  streets,  for  It  only 
crosses  the  streets  that  are  crossed  by  the 
railroad  tracliB. 

The  trial  court  has  awarded  Judgment  to 
the  efCect  that  the  plaintiff  has  acquired  the 
right  to  lay  and  maintain  its  water  mains 
tlirongh  the  city  of  Rochester  upon  the  strip 
of  land  owned  by  the  New  Yoric  Central  & 
Hudson  River  Railroad  Company;  and  that 
the  city,  its  officers,  agents,  and  servants,  be 
enjoined  from  interfering  with  the  plaintiff 
In  laying  ita  water  mains  across  the  streets 
of  the  dty.  In  awarding  such  Judgment  the 
court  has  very  properly  imposed  certain  con- 
ditions upon  the  plaintiff,  regulating  the  man- 
ner In  which  It  should  do  Its  worlE,  providing 
for  the  guarding  of  trenches,  the  restoring 
of  pavements  and  streets  In  which  trenches 
have  been  dug,  to  save  the  dty  harmless 
from  liability,  and  to  give  the  commission- 
er of  public  works  of  the  city  24  hours'  no- 
tice before  commencing  the  work  of  excavat- 
ing in  any  of  the  streets.  The  representa- 
tives of  the  dty  have  not  suggested  that  fur- 
ther restrictions  should  be  Imposed,  and,  in- 
deed, we  do  not  understand  them  as  com- 
plaining of  the  Judgment,  except  in  so  far 
as  it  holds  that  the  plaintiff  has  acquired 
the  light  to  lay  its  pipes  into  or  through  the 
territory  of  the  city. 

We  are  thus  brought  to  a  consideration 
of  the  defenses  interposed  by  the  defendant. 
The  city,  in  its  answer,  has  set  out  section 
40  of  its  charter,  as  Anally  amended  by  chap- 
ter 28,  p.  78,  of  the  Laws  of  1884,  which  gives 
the  common  council  of  the  dty  the  power  to 
enact  ordinances  for  the  following  purposes: 
"To  regulate  and  prevent  the  use  and  en- 
cumbering of  streets;  •  •  *  to  regulate 
the  opening  of  street  surfaces  and  connec- 
tions with  sewers,  and  the  laying  of  gas, 
water  pipes  and  mains  and  sewer  connec- 
tions." It  further  alleges  that  on  or  about 
the  11th  day  of  May,  1897,  the  common 
council  of  the  city  duly  enacted  an  ordinance 
relating  to  streets,  which  contained  the  fol- 
lowing: "Section  1.  No  person  shall  injure 
any  pavement,  sidewalk,  crosswalk  or  sewer, 
nor  dig  any  area,  sewer,  lateral  sewer  or  oth- 
er excavation  in  any  public  street,  nor  re- 
move any  earth  or  stone  therefrom,  wltliin 
the  dty  of  Rochester,  without  permission  In 
writing  from  the  executive  board,  and  under 
such  conditions  as  said  board  may  impose, 
and  the  executive  board  may  order  any  sewer 
or  excavation  constructed  contrary  to  the 
provisions  of  this  section  to  be  filled  np  or 
altered  at  the  expense  of  the  owner."  Fur- 
ther provisions  of  the  ordinances  make  a 
violation  punishable  by  a  flue  not  exceeding 
f  150,  or  to  imprisonment  not  exceeding  150 
days,  or  to  both  such  fine  and  Imprisonment. 
The  answer  further  alleges  that  the  city  of 


Rochester  is  a  city  of  the  second  class,  and 
that  under  section  483,  p.  443,  c.  182,  of  the 
Laws  of  1898,  entitled  "An  act  for  the  gov- 
ernment of  cities  of  the  second  class,"  it  if 
provided  that  "nothing  contained  in  this  act 
should  be  construed  to  repeal  any  statute  of 
the  state  or  ordinance  of  the  city,  *  ♦  • 
not  inconsistent  with  the  provisions  of  this 
act."  It  is  also  alleged  that  by  section  109 
of  the  latter  act  the  commissioner  of  public 
works  "has  cognizance,  direction  and  control 
of  the  construction,  alteration,  repair,  care, 
paving,  flagging,  lighting  and  improving 
streets,  ways  and  sidewalks" ;  that  under  sec- 
tion 142  of  the  act  the  commissioner  of  pub- 
lic works  has  the  Jurisdiction  of  commis- 
sioners of  highways  in  towns;  and  under  sec- 
tion 110  he  Is  required  to  appoint  a  super- 
intendent of  waterworlss,  to  see  that  the  city 
has  an  abundant  supply  of  wholesome  water 
for  public  and  private  use. 

To  our  minds,  the  provision  of  the  charter 
of  the  dty  of  Rochester  giving  to  the  com- 
mon council  the  power  to  enact  ordinances 
upon  various  subjects  does  not  affect  the 
questions  Involved  in  ttils  case.  The  com- 
mon council  has  enacted  an  ordinance  to 
regulate  and  prevent  the  use  and  incumber- 
ing of  streets.  This  undoubtedly  has  refer- 
ence to  the  use  and  incumbering  of  streets 
upon  the  surface,  and  not  especially  to  the 
use  made  of  the  soil  underneath  the  street. 
That  was  doubtless  left  to  the  other  provision 
which  regulates  the  opening  of  street  sur- 
faces for  the  laying  of  gas  and  water  pipes 
and  the  making  of  sewer  connections.  This 
ordinance  was  doubtless  framed  to  regulate 
.the  laying  of  the  water  mains  of  the  city's 
plant  and  the  connections  to  be  made  there- 
with by  the  abutting  owners  on  the  streets. 
It  is  claimed  that  it  had  reference  to  the 
water  mains  of  water  companies  organized 
under  the  statute  to  which  we  have  called 
attention;  but  the  ordinance  was  adopted 
May  11,  1897,  after  the  passage  of  the 
transportation  corporations  law.  To  give  it 
the  force  claimed  would  necessitate  the  hold- 
ing that  it  was  the  intention  of  the  Legis- 
lature to  vest  in  the  common  council  of  the 
dty  of  Rochester  the  power  by  ordinance  to 
repeal  or  amend  a  general  statute  of  the 
state.  This  certainly  could  not  have  been 
intended,  for  the  power  delegated  to  enact  or- 
dinances has  always  been  limited  to  such  as 
were  not  in  conflict  with  existing  laws;  so 
that,  if  the  ordinance  is  to  be  construed  as  a 
prohibition  against  making  any  excavations 
in  a  public  street  for  the  purpose  of  laying 
water  pipes  by  the  plaintiff  herein,  then  It 
Is  in  conflict  with  the  provisions  of  the  gen- 
eral statute  to  which  we  have  referred,  which 
expressly  gives  such  power  in  adjoining  mu- 
nidpalitles.  As  to  the  provisions  of  the  char- 
ter of  dties  of  the  second  class  which  con- 
tinue in  force  statutes  and  ordinances  which 
are  not  inconsistent  with  its  provisions,  they 
relate  to  those  ordinances  which  are  valid, 
and  are  not  in  conflict  with  existing  statutes. 
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Wblle  the  commissioner  of  public  works  la 
given  tbe  power  of  commissioners  of  high- 
ways and  tbe  power  to  appoint  a  superin- 
tendent of  waterworks,  whose  duty  It  is  to 
see  that  tbe  city  Is  supplied  with  wholesome 
water  for  public  and  private  use,  we  do  not 
understand  that  It  gives  him  any  power  to 
prohibit  the  laying  of  pipes  under  general 
laws,  or  control  over  tbe  water  of  tbe  plaln- 
tUI  corporation  so  long  as  It  is  only  passing 
through  tbe  city  In  the  mains  of  tbe  com- 
pany for  use  elsewhere.  If  an  attempt  Is 
made  to  distribute  the  water  within  the  city, 
then  the  superintendent  may  become  inter- 
ested In  ascertaining  whether  it  Is  pure  and 
wholesome  or  la  contaminated. 

The  defendant  has  further  alleged  in  its 
answer  that  by  chapter  59,  p.  197,  of  tbe 
Laws  of  1903,  section  157  of  tbe  city  char- 
ter was  amended  so  as  to  substitute  the  com- 
missioner of  public  works  for  the  executive 
board,  and  then  by  adding  the  following: 
"No  other  person  or  corporation  shall  enter 
uiwn  or  excavate  any  road,  street,  highway 
or  public  place  in  the  city  of  Rochester,  for 
the  purpose  of  laying  down  pipes  for  tbe  con- 
veyance of  water,  without  the  permission  of 
the  common  council."  And  this  section  has 
been  again  amended  since  the  decision  in  this 
case  was  made  by  chapter  653,  p.  1226,  of  the 
Laws  of  1903,  in  which  there  was  added  the 
following: 

"Section  1.  Which  Body  May  Deny  Any 
Such  Application  in  Its  Discretion.  No  per- 
son or  corporation  shall  furnish  or  distribute 
water  within  said  city  of  Rochester  from 
pipes,  mains  or  conduits  except  under  a  fran- 
chise granted  by  an  ordinance  passed  by  a 
three-fourths  vote  of  all  of  tbe  members  of 
the  common  council,  approved  by  the  board 
of  estimate  and  apportionment  and  providing 
for  a  disposition  of  such  franchise  for  an 
adequate  consideration  for  a  period  not  ex- 
ceeding twenty-five  years  and  upon  such 
terms  and  conditions  as  said  common  council 
may  impose. 

"Sec.  2.  Any  right,  license  or  permission 
to  any  person  or  corporation,  other  than  the 
city  of  Rochester,  to  enter  upon  and  lay  pipes 
for  the  conveyance  of  water  in  the  public 
streets  and  highways  of  the  city  of  Roch- 
ester, or  to  furnish  and  distribute  water 
within  said  dty,  accruing,  accrued  or  ac- 
quired under  and  pursuant  to  any  previous 
act  of  the  Legislature,  or  part  of  such  act,  as 
hereby  repealed  and  revoked. 

"Sec.  3.  All  acts  and  parts  of  acts  Incon- 
sistent with  this  act  arfe  hereby  repealed." 

Section  167  of  the  city  charter  bad  refer- 
ence to  the  power  of  the  executive  board 
over  the  extension  of  the  water  mains  of  the 
city,  their  repair  and  maintenance.  The  du- 
ties of  tbe  executive  board  were  transferred 
to  that  of  the  commissioner  of  public  works, 
and  he  was,  therefore,  given  the  power  which 
the  board  had  previously  possessed  over  the 
streets  and  the  extension  of  the  water  mains 
therein.    The  first  amendment  prevents  any 


other  person  or  corporation  from  entering 
upon,  excavating,  or  laying  down  pipes  In 
tbe  streets  without  tbe  permission  of  the 
common  council.  It  may  be  that  manufac- 
turing corporations  and  abutting  owners  up- 
on streets  who  desire  to  have  connections 
made  with  tbe  water  mains  of  the  city  In  the 
future  must  obtain  the  permission  of  the 
common  council  to  open  tbe  streets  and  make 
connections  with  its  city  water  system;  and 
that  the  provisions  of  tbe  amendment  should 
be  construed  as  applying  to  the  waterworks 
plant  of  tbe  city,  and  therefore  not  in  con- 
flict with  the  general  law.  But  as  to  tbe  last 
amendment,  made  after  tbe  trial  and  de- 
cision of  this  case,  we  think  no  such  con- 
struction is  permissible.  It  was  evldentiy 
intended  to  meet  the  circumstances  of  this 
case,  and  to  prevent  the  plaintiff  from  lay- 
ing its  pipes  within  the  territory  of  the  city. 
It  remains,  therefore,  to  be  determined 
whether  this  legislation  can  be  given  force 
and  effect.  As  we  have  seen,  the  plaintift 
corporation  had  been  perfected,  and  It  had 
paid  tbe  state  the  taxes  Imposed  therefor. 
It  had  caused  surveys  to  be  made,  and  a 
map  filed,  locating  its  route,  and  had  en- 
tered into  a  contract  for  the  construction  of 
its  plant,  including  the  laying  of  Its  pipes. 
It  had  acquired  its  right  of  way,  and  had  en- 
tered into  contracts  for  the  supplying  of  wa- 
ter, in  accordance  with  its  charter.  It  had 
expended  money  and  Incurred  obligations. 
All  this  had  taken  place  before  the  legislation 
of  1903.  The  plaintiff,  in  incurring  these 
obligations  and  in  making  these  expendi- 
tures, had  the  right  to  rely  upon  tbe  faith 
of  the  franchise  which  It  had-  acquired,  im- 
der  which  it  had  the  right  to  supply  the 
localities  with  water.  We'  think  these  rights 
had  become  vested,  and  were  property  with- 
in the  meaning  of  tbe  Constitution,  whicb 
prohibits  the  deprivation  of  a  person  of  prop- 
erty without  due  process  of  law.  People  v. 
O'Brien,  111  N.  Y.  1,  18  N.  E.  692,  2  L.  R.  A. 
256,  7  Am.  St.  Rep.  684. 

As  we  have  seen,  under  tbe  general  stat- 
ute the  right  was  given  to  tbe  water  com- 
pany to  hiy  its  pipes  in  the  highway  of  an 
adjoining  city,  town,  or  village.  No  consent 
of  the  municipal  authority  was  required. 
While  we  have  made  suggestions  with  ref- 
erence to  this  legislation,  we  think  that  the 
whole  matter  is  subject  to  legislative  con- 
trol. The  care,  control,  and  management  of 
the  highways  at  common  law  were  vested 
in  the  sovereign.  In  this  state  tbe  sovereign 
power  is  with  the  people  as  represented  In 
their  Legislature.  The  sovereign  power  over 
highways  may  be  delegated  to  municipalities 
to  such  an  extent  as  the  Legislature  may 
deem  advisable;  and  when  the  grant  by 
the  government  is  made  to  a  municipality  of 
a  portion  of  Its  sovereign  power  it  is  to  be 
deemed  a  suflBcient  consideration  for  an  im- 
plied contract  on  tbe  part  of  tbe  municipality 
to  perform  the  duties  which  the  charter  im- 
poses, and  the  contract  so  made  with  tbe 
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Boverelgn  power  inures  to  the  benefit  of  every 
Individual  Interested  in  its  performance.  Con- 
rad V.  Trustees  of  the  Village  of  Ithaca,  16 
N.  X.  158.  The  management  and  control  of 
highways,  given  by  the  state  to  cities  and 
▼illages,  is  stUI  subject  to  such  statutes  as 
the  Legislature  shall  adopt  with  reference 
thereto.  And  when,  therefore,  the  Legisla- 
ture sees  fit  to  sanction  their  use  for  the 
transportation  of  water  for  the  benefit  of 
the  people  of  a  municipality.  It  Is  a  public 
use,  which  the  Legislature  has  the  power 
to  authorize  without  the  consent  of  the  mu- 
nicipality. 

It  is  suggested  that  it  was  not  necessary 
that  the  plaintiff  should  run  its  line  of  pipe 
through  the  dty  of  Rochester;  that  it  could 
have  located  its  line  through  and  around  the 
dty  through  the  town  of  Irondequoit  We 
have  not  been  favored  with  a  finding  as 
to  the  amount  of  additional  expense  that 
would  be  Involved  In  the  making  of  this 
drcult  of  the  dty,  and  we  consequently 
cannot  determine  as  to  whether  It  would  be 
60  great  as  to  render  the  tmdertaklng  finan- 
cially impossible,  and  thus  operate  to  de- 
prive the  villages  named  of  an  opportunity 
to  procure  water.  We  think  a  sufllcient 
answer  to  this  suggestion  lies  In  the  fact 
that  the  town  of  Irondequoit  does  not  direct- 
ly Intervene  between  the  towns  named  in  the 
certificate  of  incorporation  which  seek  the 
supply  of  water,  or  furnish  the  direct,  nat- 
ural, and  feasible  route  between  the  same. 

The  remaining  suggestion  coming  from  the 
dty  Is  to  the  effect  that  the  plaintiff  cor- 
poration may  become  a  competitor  of  the 
dty.  This  grows  out  of  the  fact  appearing 
in  the  record  that  the  city  of  Rochester  owns 
and  operates  a  municipal  water  plant  which 
supplies  water  to  its  inhabitants  for  domes- 
tic and  manufacturing  purposes;  that  the 
plant  cost  111,000,000,  and  that  there  are 
$3,000,000  in  munidpal  bonds  outstanding; 
that  for  many  years  the  New  Tork  Central 
&  Hudson  River  Railroad  Company  has  been 
supplied  with  water  within  the  city  from 
the  municipal  plant,  it  paying  therefor  from 
$18,000  to  $20,000  per  annum;  that  the  rate 
charged  the  company  by  the  city  has  been 
14  cents  per  1,000  gallons;  and  that  the  com- 
pany has  entered  into  a  contract  with  the 
plaintiff  corporation  to  supply  It  with  water 
at  about  one-half  of  that  rate.  This  fact 
doubtless  furnishes  the  chief  reason  on  the 
part  of  the  city  for  opposing  the  laying  of 
the  company's  lines  through  the  city  on  the 
right  of  way  It  has  obtained.  We  do  not 
at  this  time  deem  It  necessary  to  engage  In 
any  discussion  of  the  merits  of  municipal 
ownership,  or  to  determine  whether  the  es- 
tablishing of  a  municipal  plant  operates  to 
give  the  dty  an  exclusive  right  to  supply 
Its  inhabitants  with  water.  Under  the  stat- 
nte,  as  we  have  seen,  the  company  has  the 
right  to  run  its  mains  through  the  city.  In 
order  to  comply  with  the  purposes  of  Its 
^ant.  When  it  attempts  to  supply  water 
to  the  inhabitants  of  the  city  within  its  ter- 


ritorial limits,  its  power  to  do  so  may  then 
be  questioned  by  the  municipality,  and  the 
courts  may  then  be  called  upon  to  determine 
the  extent  of  Its  powers  In  that  regard. 

The  New  York  Central  &  Hudson  River 
Railroad  Company  is  not  here  opposing  this 
judgment.  The  dty  of  Rochester  Is  not  In- 
terested In  the  question  as  to  whether  the 
plaintiff  has  obtained  from  the  railroad  com- 
pany a  valid  right  of  way  along  the  com- 
pany's lauds.  It  therefore  Is  not  In  a  posi- 
tion to  call  upon  the  courts  to  determine  the 
validity  of  such  title. 

The  Judgment  should  be  affirmed,  with 
costs. 

BABTLETT,  J.  (dissenting).  In  this  ac- 
tion the  plaintiff  seeks  a  permanent  Injunc- 
tion against  the  defendant,  and  Is  conse- 
quently bound  to  show  an  entry  Into  court 
with  cleau  hands  and  a  dear  right  to  the 
relief  demanded.  The  validity  of  plaintiff's 
contracts  with  other  corporations  Is  Involved, 
but  only  for  the  purposes  of  this  action,  and 
the  Judgment  which  may  be  entered  will 
necessarily  be  limited  in  its  operation  to  the 
rights  of  parties  before  the  court. 

The  plaintiff,  having  set  the  court  In  mo- 
tion, cannot  be  heard  to  complain  if  the  Is- .  ^ 
sues  Involve  a  wider  range  than  it  originally 
contemplated.  The  plaintiff  is  a  waterworks 
corporation,  organized  under  the  transporta- 
tion corporations  law  in  December,  1902, 
naming  In  Its  certificate  two  villages  and 
three  towns  in  the  county  of  Monroe  which 
It  proposed  to  supply  with  water.  A  por- 
tion of  the  territory  named  adjoins  the  de- 
fendant, the  dty  of  Rochester,  on  the  east, 
and  a  portion  adjoins  it  on  the  west  The 
plaintiff  Intends,  according  to  its  certificate, 
to  obtain  its  supply  of  water  from  Lake 
Ontario,  some  distance  west  of  the  Genesee 
river,  and  to  lay  its  mains  southerly  parallel 
to  the  river  to  the  west  line  of  the  dty  of 
Rochester,  thence  through  the  city  to  the 
territory  on  the  east.  The  trial  court  found 
that  the  plaintiff,  before  the  commencement 
of  this  action,  obtained  from  the  state  of 
New  York  a  franchise  giving  to  it  the  right 
to  lay  and  maintain  Its  water  pialns  through 
the  city  of  Rochester  upon  the  route  adopt- 
ed by  it,  to  the  exercise  and  enjoyment  of 
which  the  consent  of  the  dty  of  Rochester 
Is  not  required;  that  thereafter  the  plaintiff 
undertook  to  lay  its  mains  on  the  line  of  Its 
proposed  route  at  two  certain  streets,  but 
was  prevented  by  defendant  exercising  force 
to  that  end.  The  court  further  finds  that  the 
New  York  Central  &  Hudson  River  Railroad 
passes  through  the  dty  of  Rochester,  and  that 
the  company  owns  and  occupies  a  continuous 
strip  of  land  through  the  dty  In  an  easter- 
ly and  westerly  direction,  upon  which  Its 
tracks  are  laid;  that  this  strip  of  land  is  In- 
tersected by  several  streets,  some  of  which 
cross  at  grade  and  some  above  or  below 
grade;  that  the  land  at  all  of  the  street 
crossings  is  owned  by  the  railroad  company, 
subject  to  the  public  nser  for  street  purposes. 
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It  Is  further  found  that  plaintiff  acquired  an 
easement  In  the  north  six  feet  of  said  con- 
tinuous strip  of  land  for  the  purpose  of  laying 
and  maintaining  thereon  its  water  mains,  by 
virtue  of  two  written  contracts  with  the 
New  l^ork  Central  &  Hudson  River  Rail- 
road Company,  by  which  It  agreed  to  furnish 
water  to  the  railroad  company  in  large  quan- 
tities in  the  city  of  Rochester  and  elsewhere 
on  its  right  of  way  for  a  term  of  years; 
that  a  like  contract  to  furnish  water  was 
made  by  plaintifr  with  the  Buffalo,  Roches- 
ter &  Pittsburg  Railway  Company.  It  is 
found  ttkat  the  city  of  Rochester  owns  and 
operates  a  munlcli)al  water  plant,  which 
supplies  water  to  Its  inhabitants  for  domes- 
tic and  municipal  purposes  in  large  quanti- 
ties; that  the  cost  of  this  plant  was  abont 
?11,000,000,  of  which  $3,000,000  are  represent- 
ed by  outstanding  bonds.  The  New  York 
Central  &  Hudson  River  Railroad  Company 
has  been  supplied  with  water  by  the  city 
of  Rochester,  paying  therefor  from  $18,000 
to  $20,000  per  annum.  The  Buffalo,  Roches- 
ter &  Pittsburg  Railway  Company  has  also 
paid  the  city  of  Rochester  a  very  considera- 
ble sum  per  annum  for  water.  The  plaintiff 
contends  tliat  on  the  facts  found  it  is,  by 
virtue  of  the  statute  and  under  its  con- 
tracts with  the  Central  8c  Hudson,  possessed 
of  a  legal  franchise  and  route  through  the 
city  of  Rochester  on  which  to  lay  and  main- 
tain its  mains.  The  plaintiff  admits  that 
whenever  the  question  is  presented  It  will 
insist  that  it  can  legally  furnish  water,  in 
the  city  of  Rochester,  to  the  railroad  com- 
panies with  which  it  has  contracted,  and  to 
such  adjoining  owners  as  can  be  reached 
without  laying  its  pipes  along  the  streets. 
The  plaintiff  and  the  courts  below  have 
sought  to  confine  the  case  to  the  one  question 
of  the  legality  of  the  route  claimed  by  plain- 
tiff. It  will  presently  appear  that  other  ques- 
tions are  necessarily  involved  in  passing  upon 
the  alleged  legality  of  the  ronte. 

1.  The  first  point  arises  under  the  provi- 
sions of  plaintiff's  charter.  It  is  authorized 
to  furnish  water  to  two  villages  and  three 
towns.  Its  charter  does  not  extend  to  the 
city  of  Rochester,  and  it  has  no  more  right 
to  sell  or  furnish  water  within  the  corporate 
limits  of  that  city  than  It  has  in  the  city  of 
New  York.  This  iwlnt  goes  to  the  founda- 
tion of  the  action,  for  the  plaintiff  cannot  sell 
or  furnish  water  even  to  the  New  York  Cen- 
tral &  Hudson  Elver  Railroad  Company 
within  the  boundaries  of  the  city  of  Roches- 
ter, and  hence  Its  contracts  with  the  said 
company  are  ultra  vires,  and  give  it  no  fran- 
chise or  vested  rights.  The  plaintiff's  right 
to  lay  and  maintain  its  mains  on  the  strip  of 
land  In  question,  as  between  It  and  the  Cen- 
tral &  Hudson,  rests  on  Its  covenant  to  supply 
the  railroad  company  with  water. 

2.  While  the  Central  &  Hudson  could  lay 
water  pipes  on  its  right  of  way  to  supply  it- 
self with  water,  for  that  would  be  a  purpose 
Incidental  to  its  charter,  it  could  not  sell  wa- 
ter to  others,  for  that  would  be  foreign  to  its 


charter.  Not  having  that  right  itself,  it  could 
not  confer  it  i^wn  the  plaintiff.  It  could  not, 
by  contract,  enable  the  plaintiff  to  do  some- 
thing which  the  railroad  company  had  no 
right  to  do  itself.  It  is  true  that  a  railroad 
company,  needing  water  for  Its  uses  and  pur- 
poses, may  resort  to  condemnation  proceed- 
ings to  obtain  it  (Railroad  Law,  g  7,  subd. 
4);  but  this  power  does  not  affect  the  present 
situation.  In  so  far  as  plaintiff  rests  its  claim 
for  equitable  relief  on  its  contracts,  it  «sks 
the  protection  of  a  right  by  injunctl<m  that 
does  not  exist  in  law.  The  contracts  relied 
upon  are  two  In  number.  One  Mingle  en- 
tered into  a  contract  with  the  Central  &  Hud- 
son to  furnish  It  for  a  term  of  years  with 
water,  which  was  assigned  to  plaintiff  by 
Mingle,  with  the  consent  of  the  Central  & 
Hudson,  the  plaintiff  assuming  performance. 
Later  the  plaintiff  entered  into  a  contract 
with  the  Central  &  Hudson  for  its  right  of 
way,  which  was  granted,  subject  to  the  ex- 
press condition  that  plaintiff  should  fully  jper- 
form  the  contract  to  furnish  water  so  as- 
signed to  it  by  Mingle. 

3.  The  plaintiff  fm?ther  insists  that  itai  se- 
lected route  through  the  city  of  Rochester 
rests  not  only  on  Its  contracts  with  the  Cen- 
tral &  Hudson,  but  on  the  provisions  of  the 
transportation  corporations  law.  It  therefore 
becomes  necessary  to  consider  this  conten- 
tion in  view  of  the  provisions  of  various  stat- 
utes, viz.,  the  transportation  corporations 
law,  as  amended  (Laws  1896,  p.  705,  c.  C78); 
the  charter  of  the  city  of  Rochester  and  its 
amendments  (Laws  1890,  p.  1012,  c.  5C1);  the 
act  for  the  government  of  cities  of  the  second 
class,  sometimes  called  the  "White  Charter" 
(Laws  1898.  p.  371,  c.  182).  The  plaiuUff  con- 
tends that,  notwithstanding  its  route  Is  6 
miles  long  and  crosses  29  streets  in  the  city 
of  Rochester,  It  can  lay  Its  mains  thereon  and 
cross  said  streets  without  Interference  from 
the  local  authorities.  This  contention  is  bas- 
ed on  sectl<m  82,  subd.  2,  of  the  transporta- 
tion corporations  law  (3  Blrdseye's  Rev.  St. 
[3d  Ed.]  p.  3764),  which  authorizes  water- 
works coriiorations  "to  lay  their  water  pipes 
in  any  streets  or  avenues  or  public  places  of 
an  adjoining  city,  town  or  village  where  such 
permit  has  been  obtained."  Tuat  is  to  say, 
where  a  corporation  has  received  a  permit 
from  a  municipality  to  furnish  it  with  water, 
it  may.  In  order  to  reach  such  municipality, 
lay  its  pipes  in  the  streets  of  an  adjoining 
city,  town,  or  village  which  lies  between  the 
water  supply  and  the  place  to  be  furnished 
with  water.  As  the  city  of  Rochester  occu- 
pies this  position  as  to  certain  of  the  mu- 
nicipalities to  be  supplied  with  water  by  the 
plaintiff,  It  is  argued  that  the  latter  can  pro- 
ceed to  locate  its  route  and  lay  its  mains 
without  the  permission  or  Interference  of  the 
local  authorities  of  the  city  of  Rochester. 
Willie  the  statute  does  not  declare  in  terms 
that  the  local  authorities  are  powerless  to 
regulate  or  control  the  route  selected  in  such 
Intervening  municipality,  the  respondent,  in 
support  of  such  a  construction,  places  great 
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reliance  on  the  case  of  Village  of  Pelbam 
Manor  v.  New  Kochelle  Water  Company,  143 
N.  Y.  532,  38  N.  B.  Til  (decided  In  November, 
18&1).  Pelham  and  New  Sochelle  are  adjoin- 
ing villages.  The  claim  of  the  plaintiff  was 
that  the  defendant  had  no  power  to  lay  pipes 
in  one  of  its  highways  without  permission  of 
the  municipal  authorities.  Judge  O'Brien, 
writing  for  the  court,  said:  "What  the  de- 
fendant did  was  to  use  the  road  for  about 
five  hundred  feet  in  order  to  connect  two  of 
its  mains,  which  terminated  in  'dead  ends' 
near  the  boundary  lines  of  the  two  towns. 
•  •  •  So  long  as  the  defendant  was  with- 
out power  to  add  to  Its  revenues  by  furnish- 
ing water  to  the  plaintiff  or  any  of  its  Inhab- 
itants, no  great  mischief  is  to  be  apprehended 
from  any  extensive  use  of  the  streets  by  the 
defendant  But  the  Legislature  evidently  an- 
ticipated that  a  water  company,  in  perform- 
ance of  Its  functions  of  supplytaig  the  town 
and  every  part  of  it  which  granted  the  permit 
with  water,  might,  for  some  reason,  find  it 
necessary  to  cross  the  boundary  line  of  an  ad- 
Joining  town  and  use  its  highways,  not  for 
the  purpose  of  supplying  that  town,  but  for 
the  purpose  of  properly  and  effectively  exe- 
cuting the  purpose  of  Its  creation.  Such  neces- 
sity has  been  found  in  this  case  as  matter  of 
fact  by  the  trial  court,  and  hence  the  permis- 
sion of  the  municipal  authorities  who  had 
charge  and  control  of  the  highways  was  not 
necessary."  This  case  was  properly  decided 
on  its  peculiar  facts,  as  the  law  stood  in  1894, 
but  since  then  section  81  has  been  amended, 
and  we  have  existing,  by  virtue  of  this 
amendment,  the  very  situation  the  absence 
of  which  controlled  the  foregohig  decision,  to 
wit,  where  the  company  claiming  the  right  to 
lay  its  idi>es  in  the  streets  of  an  intervening 
town  has  the  power  to  aJdd  to  its  revenues  by 
supplying  it  with  water.  In  1806  (Laws  1896, 
p.  705,  c.  6T8)  section  81  of  the  trausporta- 
tion  corporations  law  was  amended  so  as  to 
read:  "Sec.  81.  E^rery  such  corporation  shall 
supply  the  authorities  or  any  of  the  inhabit- 
ants of  any  city,  town  or  village  through 
which  the  conduits  or  mains  of  such  corpora- 
tion may  pass  ♦  •  •  -wtOi  piu-e  and 
wh(desome  water  at  reasonable  rates  and 
cost,"  etc.  It  would  be  an  unreasonable  con- 
struction of  this  statute,  so  amended  as  to 
compel  the  corporation  passing  through  an 
intervening  municipality  with  its  pipes  to 
furnish  pure  water  to  Its  authorities  and  in- 
habitants, to  hold  that  it  could  select  Its 
route  through  such  municii>ality  without  con- 
sulting the  officers  having  charge  of  the 
streets.  While  the  right  to  pass  through  the 
streets  of  the  intervening  municipality  is  con- 
ferred by  this  statute,  a  fair  construction 
leads  to  the  conclusion  that  the  Legislature 
Intended  that  its  exercise  is  subject  to  the 
reas(»iable  regulations  and  control  of  the  lo- 
cal, authorities,  both  as  to  route  and  manner 
of  conducting  the  work.  The  court  would 
not  be  Justified  in  assuming  that  the  Legisla- 
ture intended  to  allow  a  water  company,  in 
passing  tbrotigh  an  intervening  town,  where 


it  is  compelled  to  supply  water,  if  required, 
to  select  Its  route  as  to  streets  in  dellance 
of  the  duly  constituted  authorities,  but  in 
the  adjoining  town,  where  by  permit  it  is  to 
erect  a  water  system.  It  is  subject  to  such  re- 
strictions as  to  route  and  interference  with 
the  public  streets  as  the  local  authorities  may 
deem  it  proper  to  impose.  It  follows  that  the 
provisions  of  the  transportation  corporations 
law,  as  amended  in  1896,  do  not  authorize  the 
plaintiff,  even  if  lawfully  within  the  city  lim- 
its, to  cross  the  29  streets  in  the  city  of  Rocb< 
ester  without  submitting  to  the  reasonable 
supervision  and  control  of  the  local  authori- 
ties. 

The  finding  of  the  trial  court  that  the  land 
at  all  of  these  street  crossings  is  owned  by 
the  railroad  company,  subject  only  to  the 
public  use  for  the  purposes  of  a  street,  does 
not  help  plaintiff,  as  the  local  authorities 
have  the  power  to  protect  and  regulate  this 
public  use. 

Furthermore,  It  Is  a  question  whether  the 
Central  &  Hudson  could  grant  an  easement 
to  the  plaintiff  to  lay  its  pipes  over  the  en- 
tire strip  of  six  miles,  including  the  land 
involved  In  street  crossings.  In  Albany 
Northern  Bailroad  Co.  v.  Brownell,  24  N.  Y. 
345,  349,  the  court  said:  "Upon  this  my 
opinion  Is  that  the  railroad  companies,  under 
the  general  act,  do  not  acquire  ibe  same  nn- 
qoalifled  title  and  right  of  disposition  to  the 
real  estate  taken  for  the  road,  and  paid  for 
according  to  the  act,  which  Individuals  have 
in  their  lands.  The  statute  declares  the  ef- 
fect of  the  proceedings  which  it  authorizes 
to  be  that  the  company  shall  be  entitled  to 
enter  upon,  take  possession  of,  and  use  the 
said  land  for  the  purposes  of  its  incorpora- 
tion, during  the  continuance  of  its  'corporate 
existence*;  and  it  further  declares  that  the 
land  It  thus  appropriates  shall  be  deemed 
to  be  acquired  for  public  use."  It  Is  not 
contended  that  the  laying  of  plaintiff's  mains 
over  the  entire  strip  was  necessary  to  furnish 
the  railroad  company  with  water.  It  is  ad- 
mitted a  further  object  was  to  reach  munic- 
ipalities on  the  east  of  defendant.  A  convey- 
ance by  the  railroad  company  with  the  lat- 
ter object  in  view  is  clearly  ultra  vires. 

I  have  deemed  it  proper  to  construe  the 
transportation  corporations  law  as  claimed  to 
be  applicable  to  this  case,  although  of  the 
opinion  that  the  charter  of  the  city  of  Roch- 
ester and  its  amendments,  read  in  connec- 
tion with  the  White  charter,  already  cited, 
bar  tbe  entrance  of  plaintiff  to  the  city  of 
Bochester.  We  have  here  one  of  the  large 
cities  of  the  second  class,  which  has,  at  an 
expenditure  of  $11,000,000,  created  a  water 
system  adequate  to  supplying  the  municipali- 
ty and  its  inhabitants  with  pure  and  whole- 
some water  for  many  years  to  come.  The 
question  is  whether  the  statutes  under  which 
the  city  is  exercising  its  governmental  ftmc- 
tions  permit  It  to  foimd  aud  maintain  a  mu- 
nicipal water  system  In  the  Interests  of  the 
public  safety  and  health  free  from  outside 
competition  or  Interference.    This  court  has 
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lecld^d  that  this  system  of  waterworks  was 
erected  for  the  public  benefit  and  Is  held  for 
public  purposes.  Oity  of  Rochester  v.  Town 
of  Rush,  80  N.  Y.  302.  This  system  of  water- 
works was  authorized  by  Laws  1872,  p.  937, 
c.  387,  under  which  were  created  the  orig- 
inal water  commissioners  of  Rochester.  The 
consolidated  charter  of  Rochester,  as  amend- 
ed, transferred  the  control  of  the  water  sys- 
tem to  the  executive  board.  The  amend- 
ments of  1890  (chapter  561,  p.  1024,  i  160) 
declare:  "The  executive  board  shall  have 
control  of  the  water  works  of  said  city,  and 
of  the  construction  of  all  extensions  and  ad- 
ditions, improvements  and  repairs  of  the 
same,  and  of  furnishing  the  water  to  citizens, 
and  the  care  and  repair  of  said  works, 
*  ♦  ♦  and  they  may  make  such  rules  and 
regulations  and  establish  such  rates  for  the 
use  of  water  as  they  may  deem  proper."  The 
act  for  the  government  of  cities  of  the  sec- 
ond class  (White  charter.  Laws  1898,  p.  371, 
c.  182)  devolves  the  construction,  mainte- 
nance, extension,  and  repair  of  the  city  wa- 
terworks upon  the  commissioner  of  public 
works  (section  109),  and  it  is  also  made  his 
duty  (section  110),  "when  a  vacancy  shall 
occur,  to  appoint  a  superintendent  of  water- 
works, and  to  see  that  the  city  has  an  abund- 
ant supply  of  wholesome  water  for  public 
and  private  use;  to  devise  the  plans  and 
sources  of  water  supply;  to  plan  and  sui)er- 
vlse  the  distribution  of  water  through  the 
city;  to  protect  it  against  contamination;  to 
prescribe  rules  and  regulations  for  its  use, 
which,  when  ratified  and  approved  by  the 
common  council,  shall  have  the  same  force 
and  effect  as  an  ordinance  by  the  common 
council  enacted."  The  section  goes  on  to 
give  to  the  commissioner  most  ample  powers 
in  detail.  We  have  here  the  legislative  in- 
tention, clearly  expressed,  that  the  city  of 
Rochester  Is  to  have  full  and  complete  con- 
trol of  its  system  of  waterworks  even  to 
devising  the  plans  and  sources  of  supply, 
which  may  be  necessary  in  every  6Ity  where 
the  Increase  of  population  renders  the  exist- 
ing supply  InsuflScIent.  There  is  but  one 
fair  and  workable  construction  to  be  given 
these  charters,  and '  that  Is  they  make  the 
municipal  water  system  exclusive  and  free 
from  all  outside  competition  or  Interference. 
If  It  should  be  held  that  these  charters, 
when  Inconsistent  with,  are  subject  to  the 
provisions  of,  the  transportation  corporations 
law,  and  if  the  Judgment  appealed  from  is 
afilrmed,  the  right  and  obligation  of  plaintiff 
to  furnish  water  to  the  authorities  and  In- 
habitants of  Rochester  Instantly  spring  In- 
to existence.  It  thus  becomes  evident  that 
the  real  question  is  not  solely  whether,  un- 
der section  82  of  the  transportation  corpora- 
tions law,  plaintiff  has  the  right  to  pass 
through  the  intervening  municipality  of 
Rochester,  but  Is  the  much  broader  question 
whether,  under  the  amendment  of  section 
81  of  the  above  law,  as  already  pointed  out, 
the  plaintiff  can  gain  a  foothold  in  the  city 
of  Rochester  which  will  enable  it  to  become 


a  competitor  of  the  municipal  water  system, 
notwithstanding  the  charter  provisions  al- 
ready quoted,  and  other  stringent  enact- 
ments contained  therein  and  in  the  ordi- 
nances as  to  the  control  of  the  water  system 
and  the  public  streets,  which  cannot,  for 
lack  of  space,  be  quoted  here  in  full.  The 
question,  briefly  stated,  that  dominates  this 
case  is,  can  the  plainflfl,  under  any  curcum- 
stances,  furnish  water  to  the  authorities  or 
Inhabitants  of  the  city  of  Rochester?  I  an- 
swer, "No,  imless  the  city  of  Rochester  per- 
mits it"  The  charter  of  the  city  of  Roch- 
ester and  its  amendments  constitute  a  spe- 
cial act,  and  are  not  repealed  by  the  trans- 
portation corporations  law.  In  the  absence 
of  an  express  or  necessarily  implied  state- 
ment to  that  effect.  The  White  charter  la 
special  In  nature  as  to  the  transportation 
corporations  law,  for  it  is  confined  to  four 
cities.  Independent  of  that,  however,  it  is 
subsequent  in  date  to  the  transportation  cor- 
porations law,  and  hence  Is  superior  to  the 
provisions  of  the  latter  when  there  la  a  nec- 
essary conflict 

4.  There  is  a  reason.  Independent  of  statu- 
tory enactments,  why  the  city  of  Rochester 
should  have  exclusive  and  absolute  control 
of  Its  water  system.  It  is  necessarily  vested 
with  the  police  power  as  a  part  of  Its  govern- 
mental functions.  The  law  of  paramount 
necessity  Is  Involved,  and  the  maintenance 
of  the  municipal  water  system,  untrammeled 
hy  competition  or  Interference,  Is  essential 
for  sanitary  purposes,  the  extinguishment  of 
fires,  and  the  conservation  of  the  public 
health  by  furnishing  an  abundant  supply  of 
pure  and  wholesome  water  for  general  con- 
sumption. Chief  Justice  Redfield  said:  "The 
police  power  of  the  state  extends  to  the  pro- 
tection of  the  lives,  limbs,  health,  comfort, 
and  quiet  of  all  persons  and  the  protection 
of  all  property  within  the  state."  Thorpe  v. 
Rutland  &  B.  R.  R.  Co.,  27  Vt  149,  ez  Am. 
Dec.  625.  A  city  or  other  political  division 
of  the  state  acts  in  a  dual  capacity.  In  busi- 
ness matters  it  is  treated  as  a  private  person 
in  suing  and  being  sued,  but  when  exercising 
the  delegated  sovereign  power  of  the  state 
it  is  Judged  by  the  same  legal  standard  as 
the  state  Itself.  Maxmlllan  v.  Mayor,  etc., 
of  New  York,  62  N.  Y.  160,  20  Am.  Rep.  468; 
Hughes  V.  County  of  Monroe,  147  N.  Y.  49,  41 
N.  E.  407,  39  L.  R.  A.  33;  Mlssano  v.  Mayor, 
etc.,  of  New  York,  160  N.  Y.  123,  54  N.  E. 
744.  In  People  ex  rel.  N.  Y.  Electric  Lines 
Co.  V.  Squire,  107  N.  Y.  693,  606,  14  N.  E. 
820,  1  Am.  St  Rep.  893,  Rnger,  C.  J.,  in  dis- 
cussing the  police  power,  said:  "The  right  to 
exercise  this  power  cannot  be  alienated,  sur- 
rendered, or  abridged  by  the  Legislature  by 
any  grant  contract  or  delegation  whatso- 
ever, because  It  constitutes  the  exercise  of  a 
governmental  function,  without  which  it 
would  become  powerless  to  protect  the  rights 
which  it  was  specially  designed  to  accom- 
plish." The  police  power  is  as  broad  and 
plenary  as  the  taxing  power.  Kidd  v.  Pear- 
son, 128  U.  S.  1,  9  Sup.  Ot  6,  32  L.  Ed.  346. 
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This  conrt  has  held,  as  already  pointed  out, 
that  the  Rochester  waterworks  system  Is  to 
be  regarded  as  created  for  the  public  benefit, 
held  for  public  purposes,  and  not  subject  to 
taxation.  City  of  Rochester  v.  Town  of 
Rush,  80  N.  Y.  302.  To  subject  this  system 
to  competition  or  interference  would  be  to 
weaken,  and  possibly  destroy.  It. 

5.  In  arrlying  at  the  conclusion  that  the 
plaintiff  caimot  lawfully  extend  Its  route 
tbrougb  the  city  of  Rochester,  I  have  not 
adverted  to  the  charter  amendments  of  1903, 
aa  I  am  of  opinion  they  are  not  absolutely 
essential  in  reachipg  that  result.  The  Leg- 
islature of  1903  twice  amended  the  charter 
of  the  city  of  Rochester,  section  157.  Laws 
1903,  p.  197,  c.  59;  p.  1226,  c.  553.  This  sec- 
tion is  headed:  "Power  Over  Streets,  et  cet- 
era, to  Extend  Water  Works."  The  first 
amendment  added  these  words  to  the  section: 
"No  other  person  or  corporation  shall  enter 
Qpon  or  excavate  any  road,  street,  highway 
or  public  place  in  the  dty  of  Rochester,  for 
the  purpose  of  laying  down  pipes  for  the 
conveyance  of  water,  without  the  permission 
of  the  common  council."  This  provision  lim- 
ited the  exercise  of  power  to  the  commls- 
■loner  of  public  works.  The  amendment  be- 
came operative  March  19,  1903.  The  motion 
for  a  preliminary  injunction  herein  was 
granted  March  18,  1903,  but  the  order  was 
not  entered  until  two  days  later.  The  appel- 
lant claims  the  legislation  precedes  the  in- 
junction. The  order  entered  related  back  to 
the  day  the  motion  was  granted  in  writing, 
with  a  direction  that  the  order  be  settled  on 
two  days'  notice.  Robinson  v.  Covers,  138 
X.  Y.  425,  34  N.  El  -209.  We  do  not  regard 
this  point  as  material.  The  trial  of  this  ac- 
tion, which  resulted  in  the  Judgment  making 
the  preliminary  injunction  permanent,  did 
not  take  place  until  the  following  April. 
This  Judgment  was  entered  notwithstanding 
the  declaration  of  the  Legislature  that  no 
other  person  than  the  commissioner  of  pub- 
lic works  could  lay  pipes  in  the  streets  for 
conveying  water  without  the  permis^on  of 
the  common  council.  The  force  of  this  legis- 
lation was  sought  to  be  limited  by  the  trial 
court  in  its  opinion,  but  the  application  of  a 
familiar  canon  of  construction  disposes  of 
the  matter,  to  the  effect  that  In  construing 
a  statute  resort  may  be  bad  to  the  circum- 
stances under  which  and  the  purposes  for 
which  a  statute  is  passed.  People  ex  rel.  On- 
ondaga County  Savings  Bank  v.  Butler,  147 
N.  Y.  164,  41  N.  Bl.  416;  Smith  v.  People,  47 
N.  Y.  330.  It  was  shown  that  the  object  of 
tbis  legislation  was  to  prevent  the  plaintiff 
extending  its  route  through  the  city  of  Roch- 
ester, and  the  Governor  discloses  the  fact  in 
his  memorandum  handed  down  when  signing 
the  bill.  The  plaintiff  was  possessed  of  no 
franchise  or  vested  rights  authorizing  it  to 
extend  Its-  route  through  the  city  of  Roches- 
t^*,  and  the  trial  court  should  have  heeded 
tbis  latest  expression  of  the  legislative  will. 

The  second  amendment  (Laws  1903,  p. 
1228,  c.  553)  did  not  become  operative  until 


May  12,  1903,  and  need  not  be  considered  at 
this  time,  although  it  is  a  more  emphatic  an- 
nouncement of  the  legislative  intention  to 
make  the  waterworks  system  of  the  defend- 
ant exclusive. 

6.  Our  attention  is  called  to  the  fact  that  the 
trial  court  sought,  in  its  Judgment,  to  pro- 
tect the  defendant  by  stringent  provisions  as 
to  the  manner  in  which  plaintiff  should  pro- 
ceed with  its  work.  The  plaintiff's  conten- 
tion was  that  It  is  authorized  by  law  to  lay 
out  Its  route  through  the  city  of  Rochester, 
and  the  local  ofllcials  had  no  authority  to 
interfere  in  any  way.  The  defendant's  posi- 
tion was  that  the  plaintiff  had  acquired  no 
franchise  or  vested  rights  In  the  premises, 
and  could  not  enter  the  city  of  Rochester 
without  its  permission.  There  is  no  middle 
ground  lying  between  these  two  positions. 
The  plaintiff  could  extend  Its  route  through 
the  city  of  Rochester  undisturbed,  or  It  was 
powerless  to  do  so  unless  the  defendant  gave 
its  permission.  The  provisions  in  the  Judg- 
ment to  which  reference  has  been  made  were 
unauthorized,  as  the  rights  of  the  parties 
rest  upon  legislative  enactment 

7.  The  trial  court  found  (finding  12)  that. 
It  was  necessary  for  plaintiff  to  pass  through 
the  dty  of  Rochester  "in  order  to  carry 
out  the  purposes  of  its  Incorporation  and  ful- 
fill the  contracts  which  it  has  made  and  as- 
sumed," etc.  This  finding  must  be  read, 
however,  with  another  (finding  20),  to  the 
effect  that  It  is  a  physical  possibility  to  reach 
the  territory  on  the  east  of  the  city  of 
Rochester  without  laying  any  pipes  within 
its  territory,  but  the  cost  of  construction 
would  be  materially  greater. 

8.  It  would  seem  quite  impossible  to  read 
this  record  without  reaching  the  conclusion 
that  the  real  object  of  this  plaintiff  is  to 
accomplish  by  indirection  that  which  it  could 
not  secure  otherwise,  to  wit,  an  entrance 
into  the  city  of  Rochester  for  the  purpose 
of  ultimately  serving  that  city  and  its  in- 
habitants with  water  as  a  competitor  of  the 
existing  municipal  waterworks'  system.  I 
have  previously  pointed  out  that  the  plaintiff 
admits  that  whenever  the  question  is  pre- 
sented (and  we  hold  that  it  is  presented  now) 
it  will  Insist  that  it  can  legally  furnish  wa- 
ter in  the  city  of  Rochester  to  the  railroad 
companies,  with  which  it  has  contracted,  and 
to  such  adjoining  owners  as  can  be  reached 
without  laying  its  pipes  along  the  streets. 
I  have  also  called  attention  to  the  fact  that. 
If  this  route  can  be  extended  through  the 
city  of  Rochester  under  the  provisions  of  the 
transportation  corporations  law,  as  contend- 
ed, then  the  amendment  of  section  81  In  1896 
would  enable  the  plaintiff  to  furnish  water 
to  the  defendant  and  its  Inhabitants,  subject 
only  to  the  reasonable  regulations  and  con- 
trol of  the  local  authorities.  The  learned  Ap- 
pellate Division  In  its  opinion  says:  "It  is 
obvious,  however,  that  the  incidental  privi- 
leges of  supplying  water  to  the  Central  Rail- 
road Company  and  contiguous  property  own- 
ers within  the  dty  of  Rochester  was  one  of 
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the  chief  Inducements  to  the  organization  of 
the  plaintiff,  although  that  intention  was  not 
embodied  In  its  certificate  of  incorporation 
filed  with  the  Secretary  of  State,  and  upon 
which  its  organization  tax  was  accepted  by 
the  state."  The  learned  court,  notwithstand- 
ing its  expressed  conviction  that  plaintiff  was 
impelled  by  ulterior  motives,  failed  to  ap- 
prehend the  full  legal  results  of  affirming  the 
judgment  of  the  Trial  Term. 

It  may  be  further  stated  that  a  corpora- 
tion having  a  capital  stock  of  $2,500,000,  and 
the  power  to  issue  bonds  for  a  large  sum, 
would  not  be  Justified  in  marlcetlng  such  an 
amount  of  securities  if  its  real  object  was 
only  to  furnish  water  to  the  rural  localities 
named  in  the  certificate,  with  their  small 
aggregate  population.  The  fact  that  the 
plaintiff  has  sheeted  the  corporate  name  of 
the  Rochester  &  Lake  Ontario  Water  Com- 
pany Is  not  without  significance  as  bearing 
upon  plaintiffs  ulterior  designs. 

9.  I  have  to  say,  in  conclusion,  that,  while 
there  are  many  objections  to  the  Judgment 
below,  the  primary  and  controlling  one  is 
that  the  plaintiCF  sought  an  injunction  to  pro- 
mote an  Illegal  purpose,  and  hence  its  prayer 
for  relief  should  have  been  denied. 

The  Judgment  of  the  Appellate  Division 
and  tiie  Special  Term  should  be  reversed, 
with  costs. 

PARKER,  C.  J.,  and  GRAY  and  O'BRIEN, 
JJ.,  concur  with  HAIGHT,  J.  MARTIN  and 
VANN,  JJ.,  concur  with  BARTLETT,  J. 

Judgment  affirmed. 


(176  N.  Y.  106) 

ADAMS  et  al.  v.  BLWOOD. 

(Court  of  Appeals  of  New  York.    Oct.  6,  1903.) 

APPEAL— HARMLESS    ERROR— OBJECTIONS    TO 
EVIDENCE— JUDICIAL  NOTICE. 

1.  A  judgment  will  not  be  reversed  for  im- 
material errors. 

2.  Where  a  ruling  ia  reserved  to  an  objection 
to  evidence,  but  never  made,  an  exception  can- 
not be  taken,  aa  it  the  objection  had  been  made. 

3.  Where,  in  an  action  for  an  accounting, 
the  alleged  incorrectness  of  the  inventory  was 
a  material  fact,  a  question  whether  the  witness 
had  explained  the  mistakes  therein  to  one  of 
the  plaintiffs  was  properly  excluded,  where  it 
was  not  claimed  that  the  plaintiff  to  whom  the 
explanation  was  made  admitted  anything  in 
connection  therewith;  and,  in  the  absence  of 
any  such  admission,  the  explanation  of  defend- 
ant was  immaterial. 

4.  The  court  cannot  take  judicial  notice  of 
the  fact  that  a  county  contains  more  than  120,- 
000  inhabitants,  where  the  last  public  record 
showed  the  population  to  be  less  than  that  in 
number,  though  in  point  of  fact  it  may  have 
been  more  at  the  time  of  the  trial,  as  the  court 
must  be  governed  by  the  facts  shown  by  the 
public  records. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

Action  by  Mary  Ann  Adams  and  others,  as 
executors  of  Walter  Adams,  against  George 
Elwood.  From  a  Judgment  of  the  Appellate 
Division   (70  N.  Y.  Supp.  1008)   affirming  a 
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Judgment  for  plaintiff,  and  also  from  an  or- 
der of  the  Appellate  Division  (TO  N.  Y.  SupQ. 
1134)  affirming  an  order  denying  a  motion  to 
vacate  an  order  of  reference,  defendant  ap- 
peals.   Affirmed. . 

William  L.  Mathot,  for  appellant  R.  J. 
Shadbolt  and  James  M.  Seaman,  for  respond- 
ents. 

WERNER,  J.  This  action  was  brought  to 
compel  a  surviving  partner  to  render  an  ac- 
counting. Plaintiffs'  testator  and  the  de- 
fendant had  for  many  years  been  partners 
in  a  botanical  drug  business  in  the  city  of 
New  Y<wk,  when  the  firm  was  dissolved  on 
the  1st  day  of  March,  1895,  by  the  death  of 
Walter  Adams,  one  of  the  partners.  The 
action  was  tried  before  a  referee.  The  com- 
plaint alleges,  and  the  referee  has  found, 
that  SLttet  the  death  of  Adams  the  defendant 
Elwood  continued  the  business  down  to  the 
time  of  the  commencement  of  this  action 
in  December,  1899,  and  refused  to  wind  up 
the  partnership  affairs  or  to  render  an  ac- 
count, although  he  was  asked  to  do  bo  I^ 
the  plaintiffs. 

Defendant's  answer  sets  forth  an  alleged 
agreement  between  the  plaintiffs  and  the 
defendant  under  which  the  latter  claimed 
the  right  to  continue  the  business  for  the 
benefit  of  all  concerned,  he  to  receive  a  com- 
pensation of  $1,000  per  year  for  his  services, 
after  which  the  plaintiffs  were  to  have  the 
right  to  withdraw  the  proportionate  interest 
In  the  profits  to  which  their  testator's  estate 
should  be  entitled,  besides  such  portions  of 
the  capital  as  should  from  time  to  time  be 
agreed  upon.  The  plaintiffs  denied  the  ex- 
istence of  the  alleged  agreement  and  the 
referee  has  found  that  the  defendant  has 
failed  to  establish  it  The  referee  has  fur- 
ther found  that  the  interest  in  said  firm  of 
plaintiffs'  testator  at  the  time  of  his  death. 
was  $7,927.03,  upon  which  the  defendant  has 
paid  $5,588.55,  leaving  a  balance  due  of  $2,- 
338.48,  which,  with  interest  amounting  to 
$1,325.75,  entitles  the  plaintiffs  to  Judgment 
against  the  defendant  for  $3,664.23. 

The  Judgment  entered  upon  the  referee's 
report  having  been  unanimously  affirmed  at 
the  Appellate  Division,  the  case  is  now  be- 
fore this  court  subject  to  the  constitutional 
and  statutory  limitations  under  which  every 
question  of  fact  is  conclusively  deemed  to 
have  been  resolved  in  favor  of  the  plaintiffs 
in  the  courts  below.  This  leaves  for  review 
nothing  but  the  exceptions  to  the  rulings  of 
the  referee,  and  the  appeal  from  the  order 
denying  defendant's  motion  to  vacate  the  or- 
der of  reference,  which  is  brought  up  with 
the  main  appeal  under  the  provisions  of  sec- 
tion 1316  of  the  Code  of  Civil  Procedure. 

Only  three  exceptions  to  the  ruHngs  of  the 
referee  are  discussed  by  the  learned  counsel 
for  the  appellant  Two  of  them  relate  to 
the  question  of  value  of  fixtures  and  mer- 
chandise, and  the  third  refers  to  alleged  er- 
rors in  an  inventory  made  by  the  defendant. 
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and  which  he  claimed  to  have  explained  to 
one  of  the  plaintiffs.  The  rulings  upon  qnes- 
tlons  of  value  referred  to  were  clearly  right, 
but,  even  If  It  were  conceded  that  they  were 
erroneous,  they  are  not  of  sufficient  Impor^ 
tance  to  Justify  a  reversal  of  the  Judgment 
When  the  defendant  was  asked  If  he  had  ex- 
plained to  the  plaltttlffB  the  alleged  errors  In 
the  Inventory,  the  question  was  objected  to 
as  Incompetent,  Irrelevant,  and  Immaterial; 
that  the  defendant  was  incompetent  to  testi- 
fy to  the  value  of  the  fixtures,  and  he  was 
bound  by  the  Inventory  as  It  was  made  "by 
himself  January^  1895,  and  approved  by  his 
partner,  Mr.  Adams,  during  his  lifetime. 
The  referee  reserved  his  decision  upon  this 
objection,  and  no  ruling  thereon  was  subse- 
quently made,  so  that  it  must  now  be  treated 
as  though  it  had  been  sustained  and  an  &i- 
ception  taken.  Lathrop  v.  Bramhall,  64  N. 
Y.  365. 

This  view  of  the  matter  does  not  help  the 
appellant,  however,  for  we  think  the  ruling 
was  right.  The  question  was  irrelevant  and 
immaterial.  The  alleged  Incorrectness  of  the 
Inventory  may  have  been  a  competent  and 
material  fact  for  the  consideration  of  the 
referee,  but  the  excluded  question  simply 
called  upon  the  witness  to  state  whether  he 
had  explained  the  mistakes  therein  to  one 
of  the  plaintiffs.  It  was  not  claimed  or  sug- 
gested that  the  plaintiff  to  whom  the  ex- 
planation Is  said  to  have  been  made  ad- 
mitted anything  In  the  light  of,  or  In  con- 
nection with,  defendant's  explanation;  and. 
In  the  absence  of  some  statement  or  admis- 
sion on  the  part  of  the  plaintiffs  that  woiild 
be  binding  niran  them,  the  naked  explanation 
of  the  defendant,  even  if  admitted  in  evi- 
dence, wonid  have  contained  nothing  mate- 
rial to  the  Issue. 

The  referee  in  the  case  was  the  county 
Judge  of  Queens  county,  having  been  elected 
to  that  office  in  November,  1897.  He  was  ap- 
pointed referee  by  an  order  entered  April  10, 
1900.  His  report  was  dated  October  31,  1900. 
On  the  21st  day  of  March,  1901,  the  defend- 
ant made  a  motion  at  Special  Term  to  vacate 
the  order  of  reference,  the  referee's  report, 
the  Judgment  entered  thereon,  and  all  other 
proceedings  In  the  action  subsequent  to  the 
order  of  reference,  on  the  ground  that  the 
court  bad  no  Jurisdiction  to  appoint  as  ref- 
eree any  person  holding  the  office  of  county 
judge  In  a  county  having  more  than  120,000 
Inhabitants.  Article  6,  8  20,  C!onst  This  mo- 
tion was  denied,  and  the  order  entered  upon 
that  decision  was  affirmed  at  the  Appellate 
Division.  The  appeal  from  that  order  is  now 
before  this  court  by  virtue  of  the  specifica- 
tion in  the  defendant's  notice  of  appeal  that 
he  will  seek  to  have  the  order  reviewed  on 
the  main  appeal.  This  branch  of  the  case 
can  also  be  very  briefly  disposed  of.  If  the 
contention  of  the  defendant  as  to  the  popula- 
tion of  Queens  county  rests  upon  a  question 
of  fact  the  adverse  decision  of  the  courts 
below  is  conclusive  upon  him  in  this  court 
U,  on  the  other  hand,  the  inquiry  involves 


facts  of  Judicial  cognizance,  then  we  must 
refer  to  the  data  in  existence  at  the  time 
when  the  referee  herein  was  appointed.  The 
order  of  reference  is  dated  April  10,  1900. 
The  federal  census  of  that  year  was  not  tak- 
en until  June,  and  the  figures  relating  thereto 
were  not  obtainable  until  later.  The  last 
enumeration  of  the  inhabitants  of  the  state 
prior  to  April,  1900,  was  that  of  1892,  which 
fixed  the  population  of  Queens  county  at 
141,807.  From  these  figures  must  be  deduct- 
ed the  population  of  the  towns  of  Hempstead, 
North  Hempstead,  and  Oyster  Bay,  which  in 
1899  were  erected  Into  the  present  county  of 
Nassau,  and  which  in  1892  had  a  population 
of  47,604.  Deducting  the  population  of  these 
three  towns  in  1892  from  the  total  population 
of  Queens  county  In  the  same  year  leaves  to 
the  latter  county  in  1892  a  population  of  94,- 
203.  It  is  probably  true  that  there  was  a 
steady  increase  in  the  population  of  Queens 
county  in  all  the  years  from  1892  to  1900,  but 
it  may  be  equally  true  that  the  growth  of 
population  may  have  been  principally  in  the 
towns  now  forlming  Nassau '  county.  There 
may  be  a  moral  certainty  that  the  population 
of  Queens  county  in  1900  exceeded  120,000, 
but  in  this  matter  we  can  take  Judicial  notice 
of  nothing  but  facts  authenticated  by  public 
records.  The  last  public  record  preceding  the 
appointment  of  the  referee  herein  Is  that  of 
1892.  Accordingto  that  record  the  population  of 
Queens  county  was  less  than  120,000,  and  the 
contention  of  the  appellant  as  to  the  disquali- 
fication of  the  referee  cannot  be  sustained. 

The  Judgment  herein  should  be  affirmed, 
with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  VANN,  and  CULLBN,  JJ.,  concur. 
MARTIN,  J.,  absent 

Judgment  affirmed. 


(176  N.  T.  Ul) 
HICKS  ▼.  MONARCH  CYCLE  MFG.  CO. 
(Court  of  Appeals  of  New  York.    Oct  6,  1903.) 

BAILMENT— LOSS  OF  PROPBRTT— BVIDBNCE 
OF  VALUB. 

1.  Plaintiff  sued  to  recover  damages  for  the 
loss  of  a  bicycle  and  models  of  a  patented  im- 
provemDDt  thereon  received  by  defendant  for 
examination,  at  his  risk,  and  at  an  alleged 
agreed  valuation.  Seld,  that  evidence  of  an 
expert  as  to  the  cost  to  reproduce  a  model 
fashioned  after  the  patents  of  the  lost  model 
was  admissible  on  the  issue  whether  the  sum 
agreed  upon  was  to  be  regarded  as  liquidated 
damages  or  a  penalty,  and  as  tending  to  show 
whether  the  sum  demanded  was  an  unreasona- 
ble price  for  the  property. 

2.  Where  plaintiff  sues  to  recover  for  the 
loss  of  property  conedstiDg  of  a  bicycle  and 
models  of  a  patented  improvement  thereon,  evi- 
dence ns  to  the  value  of  the  models  is  not  in- 
admissible on  the  ground  that  it  related  only 
to  the  models,  and  not  to  all  of  the  articles  in 
question. 

Parker,  C.  Jn  and  Bartiett  and  Haight,  JJ., 
dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 
Action  by  John  B.  Hicks  against  the  Mon- 
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arch  Cycle  Manufacturing  Company.  From 
a  judgment  of  the  Appellate  Division  (74  N. 
Y.  Supp.  180)  affirming  a  Judgment  for  plain- 
tiff entered  on  a  verdict  and  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Reversed. 

Charles  A.  Wendell  and  Alfred  W.  Kiddle, 
for  appellant  B.  F.  Hills  and  L.  A.  Wray, 
for  respondent 

WERNER,  J.  In  this  action  the  plaintiff 
seeks  to  recover  from  the  defendant  |1,000 
as  damages  for  the  failure  of  the  defendant 
to  return  a  bicycle  and  two  models  delivered 
to  it  under  the  following  circumstances: 
The  plaintiff  was  part  owner  of  a  patent  up- 
on an  improved  bicycle  gear.  During  the 
month  of  February,  1898,  he  delivered  to  de- 
fendant's agents,  at  its  salesroom  in  New 
York  City,  a  bicycle  to  which  was  attached 
the  patented  device  referred  to,  and  also  two 
models  thereof,  and  left  them  there  for  the 
purpose  of  having  defendant's  agents  exam- 
ine the  same  with  a  view  to  Inducing  the  de- 
fendant to  adopt  it  upon  the  1>icycles  manu- 
factured by  it 

The  plaintiffs  testimony  tended  to  show, 
and  the  jury  had  the  right  to  find,  tliat  cer- 
tain authorized  agents  of  the  defendant  ex- 
amined plaintiff's  bicycle  with  its  attach- 
ments and  the  accompanying  models,  and  ex- 
pressed a  desire  to  send  It  to  defendant's 
factory  in  Chicago  for  the  purpose  of  having 
it  there  examined  by  experts,  and  that  this 
arrangement  was  agreed  to,  with  the  proviso 
that  said  property  should  be  received  at  de- 
fendant's risk,  at  an  agreed  valuation  of 
$1,000.  The  defendant  admits  the  receipt  of 
the  property,  the  shipment  thereof  to  its 
factory  at  Chicago,  and  Its  failure  to  return 
the  same  to  the  plaintiff,  but  denies  that  any 
valuation  was  ever  agreed  npon. 

As  part  of  the  plaintiff's  case  he  introdnced 
In  evidence  a  receipt  signed  by  one  Strout. 
an  agent  of  the  defendant,  which  was  in  the 
following  form:  "Reed,  one  bicycle  from  J. 
B.  Hicks  for  examination  and  return.  Value 
1000.00."  This  receipt  was  signed  by  Strout 
individually,  but  was  written  on  the  back  of 
a  business  card  of  the  defendant,  indicating 
that  Strout  was  the  manager  of  defendant's 
New  York  sales  department  Defendant's 
witnesses  gave  evidence  tending  to  show  that 
the  statement  as  to  value  was  not  In  the  re- 
ceipt when  It  was  signed,  and  that  this  state- 
ment bad  been  written  into  the  receipt  after 
its  delivery  to  the  plaintiff. 

The  case  was  submitted  to  a  Jury,  and 
plaintiff  had  a  verdict  for  $1,000.  The  judg- 
ment entered  upon  that  verdict  was  affirmed 
by  a  divided  court  As  there  was  some  evi- 
dence to  support  the  verdict,  the  present  re- 
view must  be  confined  to  questions  arising 
upon  the  rulings  of  the  trial  court  in  the  re- 
ception and  exclnsion  of  evidence.  We  shall 
limit  our  discussion  to  a  single  exception, 
which  we  think  is  fatal  to  the  Judgment  ap- 
pealed from. 


Upon  the  question  of  damages  defendant 
called  an  expert  In  the  manufacture  of  bicy- 
cles, and  he  was  asked  by  defendant's  coun- 
sel if  he  could  tell  as  an  expert  what  it 
would  cost  to  reproduce  by  hand  a  model 
fashioned  after  the  patent  referred  to.  He 
answered  In  the  affirmative,  and  was  then 
asked  what  it  would  cost.  This  question  wag 
objected  to  by  plaintiff's  counsel  as  imma- 
terial and  incompetent,  "and  also  upon  the 
ground  that  it  appears  that  the  wheel  was 
received  and  the  models  on  the  valuation  of 
$1,000.00  by  the  company."  The  objectloii 
was  sustained,  and  the  defendant  took  an  ex- 
ception. 

Tills  evidence  was  clearly  admissible. 
Whether  the  sum  of  $1,000,  which  the  plain- 
tiff claimed  had  been  agreed  upon  as  the 
value  of  the  articles  delivered  by  him  to  the 
defendant,  was  to  be  regarded  as  liquidated 
damages,  or  merely  as  a  penalty,  was  a  ques- 
tion of  Intent  to  be  deduced  from  the  circum- 
stances. If  the  sum  named  was  an  unrea- 
sonable price  for  the  articles,  evidence  tend- 
ing to  show  that  fact  would  have  had  a 
very  material  bearing  upon  the  question  of 
damages.  The  role  is  that  "when  the  stipu- 
lated sum  is  disproportionate  to  presumable 
or  probable  damage,  or  to  a  readily  ascertain- 
able loss,  the  courts  will  treat  it  as  a  penalty, 
and  will  rely  on  the  principle  that  the  pre- 
cise sum  was  not  the  essence  of  the  agree- 
ment, but  was  in  the  nature  of  security  for 
performance."  Ward  v.  Hudson  River  Bldg. 
Co.,  125  N.  Y.  230,  26  N.  E.  752;  Curtis  v. 
Van  Bergh,  161  N.  Y.  47,  55  N.  B.  398;  3 
Parsons  on  Contracts  (6th  Ed.)  157. 

The  learned  Appellate  Division  sought  to 
uphold  this  nillng  upon  the  ground  that, 
since  the  question  asked  related  only  to  the 
models  and  not  to  all  of  the  articles  in  ques- 
tion, it  was  improper  and  immaterial.  We 
do  not  concur  tn  that  view.  The  defendant 
had  the  right  to  give  the  value  of  the  differ- 
ent articles  separately,  and  in  that  way  to 
establish  their  total  value.  There  is  nothing 
in  the  form  of  the  excluded  question  to  indi- 
cate that  defendant's  counsel  did  not  intend 
to  adopt  this  method.  No  specific  objection 
was  taken  to  the  form  of  the  question  in  this 
particular,  and  it  Is  only  fair  to  assume  that 
if  such  an  objection  bad  been  taken  the  de- 
fendant's counsel  would  have  changed  the 
form  of  his  question,  although  we  do  not 
think  that  was  necessary.  Considering  the 
nature  of  the  case,  the  question  of  damages 
was  obviously  an  linportant  one,  and  the 
erroneous  'ruling  pointed  out  must  have  in- 
juriously affected  defendant's  rights. 

For  the  reasons  stated  the  judgment 
should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 

MARTIN,  VANN.  and  OTTLLEN,  JJ.,  con- 
cur. PARKER,  C.  J.,  and  BARTLETT  and 
HAI6HT,  JJ.,  dissent 

Judgment  reversed,  etc, 
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BAER  ▼.  McOULLOUGH  et  aL 
(Coart  of  Appeals  of  New  York.    Oct.  6.  1903.) 

FEDERAL  RECEIVER— ACTION  AGAINST— DIS- 
CMARQB  OF  RECEIVER  —  CONTINUANCE  OF 
ACTION  —  SUBSTITUTION  OF  PARTIES  —  TAX 
DEED. 

1.  Plaintiff  sued  the  receivers  appointed  by 
a  federal  court  in  the  Supreme  Coatt  of  the 
state  under  the  provisions  of  the  Revised  Stat- 
utes of  the  United  States  authorizing  actions 
without  leave  of  court  against  a  receiver  ap- 
pointed by  a  federal  court  in  respect  to  any 
act  of  his  In  carrying  on  the  business.  Before 
the  trial  the  property  was  sold  under  a  decree 
of  foreclosure  providing  that  the  purchaser 
should  discharge  any  obligations  incurred  by 
the  receivers  before  the  delivery  of  the  property 
sold.  Ueld,  that  the  action  was  not  terminated 
by  the  dischai'ge  of  the  receivers  and  the 
transfer  of  the  property,  so  as  to  require  the 
plaintiff  to  substitute  the  purchaser  thereunder 
as  defendant,  under  Code  Civ.  Proc.  §  756,  re- 
quiring that,  on  transfer  of  interest  or  devolu- 
tion of  liability,  the  action  may  be  continued 
by  or  against  the  original  party. 

2.  Though  the  Revised  Statutes  of  the  Unit- 
ed States  authorizing  the  bringing  of  actions 
against  a  receiver  appointed  by  a  federal  court 
provide  that  the  suit  shall  be  subject  to  the 
general  jurisdiction  of  the  court  in  which  such 
receiver  was  appointed,  they  do  not  require 
the  discontinuance  of  an  action  against  a  re- 
ceiver after  his  discharge  on  the  ground  that 
the  decree  of  the  federal  court  provided  a  meth- 
od for  establishing  claims  agamst  the  fund  in 
the  bands  of  the  receiver. 

3.  Under  I.>aws  1896,  p.  841,  c.  908,  {  132, 
providing  tliat  a  tax  deed  which  has  been  re- 
corded for  two  years  with  the  clerk  of  the 
county  shall  be  conclusive  evidence  as  to  the 
validity  of  the  sale  and  the  prior  proceedings, 
a  tax  deed  is  admissible  in  evidence  without 
proof  of  the  regularity  of  the  proceedings  upon 
which  it  was  based. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
▼laion.  Third  Department. 

Action  by  Ellas  Baer,  executor  of  George 
Baer,  against  John  6.  McCuUougb  and  oth- 
ers, receivers  of  the  New  York,  Lake  Erie  & 
Western  Railroad  Company.  From  a  Judg- 
ment of  the  Appellate  Division  (76  N.  Y. 
Supp.  1008)  afllrmlng  a  judgment  in  favor  of 
plaintiff,  defendants  appeal.    Affirmed. 

Henry  Bacon  and  Joseph  Merrltt,  for  ap- 
pellants. Frank  S.  Anderson  and  John  F. 
Anderson,  for  respondent 

PARKER,  C.  J.  While  defendants  were 
receivers  of  the  proi)erty  of  the  New  York, 
LAke  Erie  &  Western  Railroad  Company  they 
allowed  an  accumulation  of  Inflammable  ma- 
terial upon  Its  property  and  near  Its  tracks, 
Trblcb  was  set  Are  by  sparks  from  a  locomo- 
tive. The  fire  spread  to  the  adjoining  prop- 
erty of  plaintiff,  occasioning  him  substantial 
damage.  The  accumulation  of  combustible 
material  was  in  violation  of  statute,  and  the 
Jury  found  defendants  guilty  of  negligence, 
and  fixed  the  damages  at  a  sum  for  which 
Judgment  was  entered,  with  costs,  and  subse- 
quently affirmed  by  the  Appellate  Division. 

It  is  urged  In  this  court,  as  It  was  in  the 
Goorts  below,  that.  Inasmuch  as  there  Is  no 
personal  liability  on  the  part  of  the  receiv- 
ers, it  was  error  to  deny  defendants'  motion, 
68N.S.-9 


upon  the  opening  of  the  trial,  that  the  court 
proceed  no  further  with  the  action  because 
defendants  were  no  longer  receivers,  having 
discharged  the  duties  of  their  trust,  and  been 
discharged  by  the  court  after  a  sale  of  the 
property  pursuant  to  decree.  As  the  learned 
counsel  for  defendants  now  states  it,  the  re- 
ceivers having  terminated  their  receivership, 
any  action  or  legal  proceeding  against  them 
was  necessarily  terminated,  and  it  was  not 
competent  for  the  Supreme  Court  of  the  state 
of  New  York  to  continue  or  permit  the  con- 
tinuance of  any  action  against  defendants 
as  receivers  appointed  by  the  Circuit  Court  of 
the  United  States  after  that  court  had  ter- 
minated the  receivership  and  dlscharg^ed 
them.  The  action  was  brought  against  de- 
fendants while  they  were  receivers,  and  In 
full  possession  of  the  property,  and  It  was 
properly  brought  under  that  provision  of  the 
Revised  Statutes  of  the  United  States  which 
authorizes  the  bringing  of  actions,  without 
previous  leave  of  the  court,  against  a  receiver 
appointed  by  a  federal  court,  In  respect  to 
any  act  or  transaction  of  his  In  carrying  on 
the  business  connected  with  such  property. 

After  the  action  was  at  issue,  but  before 
trial,  the  railroad  property  was  sold  pur- 
suant to  a  decree  of  foreclosure  and  sale.  But 
such  decree  expressly  provided  that:  "The 
purchaser  or  purchasers  shall,  as  part  con- 
sideration and  purchase  price  of  the  property 
purchased,  and  in  addition  to  the  sum  bid, 
take  the  same  and  receive  the  deed  therefor 
upon  the  express  condition  that  he  or  they  or 
his  or  their  successors  or  assigns  shall  pay, 
satisfy,  and  discharge  any  unpaid  compensa- 
tion which  shall  be  allowed  by  the  court  to 
the  receivers,  and  any  Indebtedness  and  obli- 
gations or  liabilities  which  shall  have  been 
contracted  or  incurred  by  the  receivers,  or 
which  may  be  contracted  or  Incurred  by  the 
receivers  before  the  delivery  of  the  posses- 
sion of  the  property  sold,  whether  or  not  rep- 
resented by  certificates  hereinafter  Issued,  and 
also  any  Indebtedness  or  liabilities  contract- 
ed or  incurred  by  said  defendant  railroad 
company  in  the  operation  of  Its  railroad  prior 
to  the  appointment  of  the  receivers.  ♦  •  •" 
In  pursuance  of  such  sale  the  property  was 
conveyed  to  the  Erie  Railroad  on  November 
14, 1895,  and  necessarily  came  to  it  burdened 
with  the  obligation  Imposed  by  the  decree  to 
pay  any  judgment  finally  rendered  In  the  ac- 
tion in  favor  of  plaintiff.  The  Supreme  Court 
would  undoubtedly  have  substituted  It  in  the 
place  of  the  receivers  had  it  made  a  motion 
to  that  end,  and  it  may  well  be  that,  had  the 
receivers  moved  for  a  substitution  of  the  Erie 
Railroad,  it  would  have  been  granted;  but 
the  Erie  Railroad  did  not  demand  a  substi- 
tution to  the  end  that  it  might  the  better  pro- 
tect its  rights,  nor  did  the  receivers  seek  to 
relieve  themselves  of  the  burden  of  making 
a  contest,  which,  If  successful,  would  result 
In  a  benefit  to  the  Erie  Railroad,  and.  If  un- 
successful, In  an  addition  to  its  financial  re- 
sponsibilities. 
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One  question,  therefore.  Is,  was  plaintiff 
bound  to  bring  about  a  substitution  before 
he  could  proceed  to  Judgment?  The  answer 
to  that  question  Is  furnished  by  section  756 
of  the  Code  of  Civil  Procedure,  -which  pro- 
vides that:  "In  case  of  a  transfer  of  interest, 
or  devolution  of  liability,  the  action  may  be 
continued  by  or  against  the  original  party; 
unless  the  court  directs  the  person,  to  whom 
the  Interest  is  transferred,  or  upon  whom  the 
liability  Is  devolved,  to  be  substituted  In  the 
action,  or  joined  with  the  original  party,  as 
the  case  requires."  In  this  case  the  taking 
title  to  the  railroad  property  by  the  Erie 
Railroad  under  the  decree  of  foreclosure  op 
erated  as  "a  devolution  of  liability"  upon  the 
railroad  for  all  valid  claims  against  the  re- 
ceivers, whether  growing  out  of  contract  ob- 
ligations or  negligence  In  the  operation  of  the 
railroad.  Hence  It  was  proper,  under  that 
section,  for  plaintiff  to  proceed  to  judgment 
against  the  receivers,  in  view  of  the  fact  that 
the  court  did  not  cause  the  Erie  Railroad  to 
be  substituted  In  the  action.  This  judgment, 
while  In  form  one  against  the  receivers,  es- 
tablishes such  a  liability  as  the  Erie  Railroad 
has  agreed  to  pay,  and  its  agreement  may  be 
enforced  by  the  federal  court.  If  need  be,  for 
that  court  not  only  provided  in  its  decree  that 
the  purchaser  of  the  property  should  take  ti- 
tle subject  to  all  the  obligations  or  liabilities 
of  the  receivers,  but  by  the  same  decree  re- 
served the  right  to  enforce  the  payment  of 
all  such  obligations  In  the  event  of  the  pur- 
chasers refusing  to  make  payment  after  de- 
mand. 

The  cases  cited  as  tending  to  establish  a 
different  practice  (Herring  v.  N.  T.,  L.  B.  & 
W.  R.  R.  Co.,  105  N.  Y.  840,  12  N.  B.  763; 
N.  y.  &  W.  U.  Tel.  Co.  v.  Jewett,  115  N.  X. 
166,  21  N.  K  1036)  were  commenced  after 
the  discharge  of  the  receivers,  and  hence  do 
not  present  the  point  The  same  is  true  of 
Thompson  v.  Northern  Pac.  Ry.  Co.,  93  Fed. 
384,  35  C.  a  A.  357,  hi  which  It  is  held  that 
under  a  decree  like  the  one  in  the  case  at 
bar  a  purchaser  is  a  proper  party  defendant 
to  an  action  on  such  a  claim,  being  entitled 
to  defend,  and  that  in  an  action  commenced 
after  the  property  has  been  conveyed  to  it 
and  the  receivers  have  been  discharged  It 
might  properly  be  made  sole  defendant.  In 
that  case  defendant,  the  purchaser  of  the 
road  at  foreclosure  sale,  objected  to  being 
made  defendant,  although  the  action  was 
commenced  after  the  receivers  had  been 
discharged.  The  trial  court  was  of  the  opin- 
ion that  its  objection  was  well  made,  and 
dismissed  the  complaint,  but  on  the  review 
It  was  held  that,  under  the  peculiar  circum- 
stances of  that  case,  the  receivers  having 
passed  out  of  existence  officially  before  the 
action  was  begim,  it  was  proper  to  com- 
mence it  against  the  party  upon  which  lia- 
bility had  devolved  by  reason  of  the  terms 
of  the  decree  of  foreclosure  and  its  purchase 
thereunder.  But  it  is  unnecessary  to  ex- 
amine,   for   the   purpose   of   distinguishing, 


cases  in  the  federal  courts,  for  this  cause  of 
action  did  not  abate  upon  the  discharge  of 
the  receivers,  but  continued;  and  the  prac- 
tice to  be  followed  by  the  courts  of  this  state 
having  jurisdiction  of  the  original  parties 
and  of  the  cause  of  action  Is  provided  by  the 
legislation  of  this  state,  which,  as  we  have 
seen,  is  to  the  effect  that  the  action  may 
continue  against  the  receivers  unless  the 
court  directs  the  person  upon  whom  the  lia- 
bility has  (Revolved  to  be  substituted.  The 
court  did  not  so  direct,  as  it  probably  would 
have  done  had  the  Erie  Railroad  asked  It, 
and  so  the  plaintiff  had  the  authority  of  our 
statute  to  proceed  to  judgment  against  the 
receivers. 

The  defendants  make  the* further  point 
that,  assuming  that  the  practice  followed  In 
this  case  would  have  been  proper  had  the 
decree  of  foreclosure  been  made  by  the  Su- 
preme Court  of  this  state,  it  furnishes  no 
precedent  for  the  conduct  of  that  court  in 
this  case,  inasmuch  as  the  decree  was  made 
by  a  federal  court,  and  in  such  case  our 
courts  should  refuse  to  lend  aid  to  estab- 
lish a  claim  against  the  fund  after  the  dis- 
charge of  the  receivers,  although  the  action 
brought  for  that  purpose  was  pending  at  the 
time  of  such  discharge.  As  we  understand 
the  claim  of  the  learned  counsel  for  de- 
fendants, our  court  should  have  said  to 
plaintiff,  "True,  the  statutes  of  the  United 
States  in  terms  authorized  you  to  commence 
the  action  in  this  court  without  the  consent 
of  the  federal  court,  but,  notwithstanding 
that  authorization,  your  action  must  fail,  be- 
cause the  federal  court  has  seen  fit  since 
its  commencement  to  discharge  the  receivers, 
and  has  provided  a  method  for  establishing 
claims  against  the  fund  that  was  In  the 
hands  of  the  receivers."  This  contention  is 
mainly  founded  upon  a  clause  in  the  provi- 
sion of  the  statute  already  referred  to  au- 
thorizing the  commencement  of  a  suit  with- 
out leave  of  the  federal  court,  which  reads, 
"But  such  suit  shall  be  subject  to  the  gen- 
eral equity  Jiurlsdictlon  of  the  court  in  which 
such  receiver  was  appointed."  It  would  be 
unfortunate,  indeed,  if  two  Jurisdictions,  both 
within  the  same  territory,  should  work  so 
Inharmonlously,  burdening  the  citizen  with 
two  litigations  where  one  should  suffice,  and 
producing  that  multiplicity  of  actions  which 
is  abhorent  to  the  law— a  result  which  the 
judges  of  each  Jurisdiction  charged  with  the 
responsibility  of  administering  the  law  so 
that  its  burdens  shall  rest  as  lightly  as  pos- 
sible upon  litigants  will  find  a  way  to  avoid 
unless  prevented  by  the  commands  of  a  stat- 
ute. We  find  no  decision  construing  the 
provisions  of  the  statute  last  quoted  in  the 
light  of  a  situation  such  as  this,  and  are 
therefore  unrestrained  by  authority  from  giv- 
ing to  it  such  a  construction  as,  in  our  judg- 
ment, it  requires.  Clearly,  the  statute  indi- 
cates that  it  was  a  part  of  the  congressional 
scheme  that  the  appointment  of  receivers 
of  great  corporations— in   the   case  of   rail- 
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roads,  covering  bnndreds,  and  sometimes 
thousands,  of  miles,  with  property  extending 
ttirongb  many  different  comities  and  states- 
should  not  operate  to  prevent  parties  having 
claims  against  such  corporations,  or  against 
the  receivers  thereof,  from  proceeding  In  the 
courts  of  the  neighborhood  precisely  as  they 
could  have  done  -when  the  corporation  was 
managing  the  property.  And  to  save  the  cit- 
izen unnecessary  expense,  and  the  more  sure- 
ly to  protect  him  in  his  rights,  it  provided, 
in  effect,  that  the  right  to  bring  the  action 
should  not  depend  upon  the  will  of  the  court 
appointing  the  receivers,  and  so  could  be 
brought  without  the  consent  of  such  court. 
But  wblle  Congress  intended  to  permit  the 
establishment  of  claims  against  the  fund  in 
the  hands  of  the  receivers  to  take  place 
tiirough  the  ordinary  local  Judicial  machine- 
ry. It  could  not,  of  course,  tolerate  an  attempt 
on  the  part  of  such  courts  to  talce  possession 
of  so  much  of  the  fund  or  property  in  the 
bands  of  the  receivers  as  would  be  neces- 
sary to  the  satisfaction  of  the  claims.  Only 
one  court  could  be  permitted  to  operate  the 
property,  marshal  the  assets,  decree  a  sale, 
and  provide  for  the  distribution  of  the  assets 
among  those  entitled  thereto,  and  hence  It 
was  deemed  necessary  to  establish  the  bound- 
ary line  beyond  which  state  courts  could  not 
go.  Such  a  construction  Is  in  harmony  wltb 
tbe  decree  made  by  the  federal  court  In 
tUs  case.  True,  It  provided  for  a  method  by 
which  claims  against  the  fund  could  be  ascer- 
tained, but  It  did  not  provide  that  such  meth- 
od was  exclusive,  nor  do  we  think  it  could 
have  so  provided  in  view  of  the  language  of 
the  statute  authorizing  the  commencement 
of  suits  without  Its  consent;  for.  If  it  could 
take  to  Itself  exclusive  jurisdiction  to  es- 
tablish claims  against  the  fund  by  decree 
made  at  the  close  of  tbe  litigation,  it  could 
also  do  it  at  the  outset  of  the  litigation,  and 
in  sucb  case  the  authority  conferred  by  stat- 
ute upon  other  courts  to  take  Jurisdiction  of 
actions  brought  against  the  receivers  would 
be  without  effect,  and,  of  course,  the  stat- 
ute cannot  thus  be  brushed  aside.  The  de- 
cree of  the  federal  court  In  this  case  was 
made  on  broader  lines;  lines  more  conven- 
ient for  the  litigant,  and  in  harmony  with 
tbe  statute.  It  assured  the  creditor  that  bis 
claim,  whether  established  or  not  at  the  time 
of  the  sale  of  tbe  property,  should  be  paid; 
and  it  did  not  attempt  to  take  from  him  the 
right,  plainly  given  him  by  the  statute,  to 
select  the  court  most  convenient  to  him;  and 
it  reserved  to  the  federal  court,  in  the  inter- 
est of  all  the  creditors,  the  right  to  proceed 
at  the  foot  of  the  decree  to  make  such  fur- 
ther order  as  might  "be  necessary  to  carve 
ont  of  the  property  or  take  from  tbe  fund 
snch  sum  as  should  be  necessary  to  satisfy 
all  claims  established  through  the  proper  le- 
gal machinery  provided  either  by  the  state 
or  the  federal  government  in  the  event  that 
tbe  purchaser  of  the  property,  the  Erl6  Rail- 
road Company,  should  fall  to  pay  such  claims. 


Exception  was  also  taken  to  the  admis- 
sion in  evidence  of  a  tax  deed  upon  which 
plaintiff  relies  to  establish  his  title.  The  ob- 
jection made  was  that  the  deed,  executed  by 
the  county  treasurer  of  Sullivan  county  In 
bis  official  capacity,  was  not  admissible  or 
competent  to  prove  title  without  proof  of 
such  proceedings  as  authorized  him  to  make 
the  sale  and  make  the  conveyance;  and  de- 
fendants invoke  the  rule  of  law  that  where 
a  deed  Is  made  by  a  public  oAcer,  or  by  any 
person  under  a  naked  power  uncoupled  wltb 
an  interest.  It  Is  not  admissible  In  evidence 
without  proof  of  the  facts  which  show  the 
power  and  tbe  right  to  exercise  it,  citing  in 
support  thereof  Sinclair  v.  Jackson,  8  Cow. 
543,  Beekman  v.  Blgham,  5  N.  Y.  366,  and 
Thompson  v.  Burhans,  61  N.  T.  52.  They 
concede  that  by  chapter  194,  p.  239,  of  the 
Iaws  of  1878,  It  was  provided  that  every 
conveyance  made  by  tbe  county  treasurer 
under  such  act  should  l>e  presumptive  evi- 
dence that  the  sale  was  regular,  and  that  all 
the  previous  proceedings  were  regular,  ac- 
cording to  the  provisions  of  this  act;  and 
also  that  by  chapter  594,  p.  851,  of  the  Laws 
of  1886,  amending  said  section  8,  It  was  fur- 
ther provided  that  such  a  deed  should  be  con- 
clusive evidence  that  the  sale  and  all  pro- 
ceedings subsequent  and  prior  thereto,  in- 
cluding the  assessment  of  the  land,  were 
regular  and  valid;  but  urges  that  Iwth  of 
those  acts  were  repealed  by  chapter  218,  p. 
884,  of  tbe  Laws  of  188S,  and  hience  it  was 
necessary  for  the  plaintiff  to  establish  the 
facts  authorizing  the  execution  of  tbe  deed 
so  as  to  bring  the  case  within  the  rule  of  the 
authorities  cited.  This  argument  overioolta 
section  132  of  tbe  tax  law  (chapter  908,  p. 
841,  Laws  1806).  which  provides  that: 
"Every  such  conveyance  heretofore  executed 
by  the  comptroller,  county  treasurer  or  coun- 
ty Judge  and  all  conveyances  of  the  same 
lands  by  his  grantee  or  grantees  therein 
named,  which  have  for  two  years  been  re- 
corded in  the  office  of  the  clerk  of  the  county 
in  which  the  lands  conveyed  thereby  are  lo- 
cated, •  •  •  shall  be  conclusive  evidence 
that  the  sale  and  proceedings  prior  thereto, 
from  and  including  the  assessment  of  the 
lands,  and  all  notices  required  by  law  to  be 
given  previous  to  the  expiration  of  tbe  time 
allowed  for  redemption,  were  regular  and 
were  regularly  given,  published  and  served 
according  to  the  provisions  of  all  laws  direct- 
ing and  requiring  the  same  or  In  any  mannei 
relating  thereto.  •  •  •"  Before  this  court 
in  People  v.  Turner,  117  N.  Y.  227,  22  N.  Bi 
1022,  15  Am.  St.  Rep.  498,  It  was  argued 
that  a  similar  statute  was  unconstitutlonaL 
but  It  was  held  that  tbe  effect  of  the  statute 
was  to  change  the  rule  of  evidence  as  It 
existed  at  common  law,  and  also  to  vary  the 
existing  rules  relating  to  the  limitation  of 
time  for  the  commencement  of  legal  proceed- 
ings, wliich  is  within  the  power  of  the  Leg- 
islature,  and  therefore  the  act  was  valid- 
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This  provision  of  the  tax  law,  the  validity  of 
which  Is  sustained  by  People  v.  Turner,  fully 
Justlfles  the  ruling  of  the  trial  court  in  ad- 
mitting the  deed  In  evidence  without  proof 
of  the  regularity  of  the  proceedings  upon 
which  It  was  based. 

The  Judgment  should  be  affirmed,  with 
costs. 

O'BRIEN,  BARTLETT,  VANN,  CULLBN, 
and  WERNER,  JJ.,  concur.  MARTIN,  J., 
absent 

Judgment  affirmed. 


(176  N.  T.  «) 
TRENTON  POTTERIES  CO.  v.  TITLE 
GUARANTEE  &  TRUST  00. 

(Court  of  Appeals  of  New  York.    Oct.  6,  1903.) 

TITLK  INSURANCBJ-CONSTRUCTION  OF  POLICT 
—TIME  OF  TAKING  EFFECT— KVIDKNCK. 

1.  A  title  insurance  policy  agreeing  to  insure 
the  holder  against  all  damage,  not  exceeding 
a  certain  sum,  which  he  may  sustain  from  any 
defects  in  title,  or  by  reason  of  the  nnmarlceta- 
bility  of  the  title,  or  against  any  liens  or  in- 
cumbrances on  the  property  at  the  date  of  the 
policy,  insures  against  any  loss  through  defects 
or  incumbrances  existing  at  the  time  when  the 
insured  takes  his  title,  and  bears  the  same 
date  as  the  deed  under  which  the  insured  holds. 

2.  A  policy  of  title  insurance  covered  five 
separate  tracts,  but  its  issuance  was  postponed 
until  title  to  the  fifth  parcel  was  perfected  by 
a  proceeding  at  law.  There  was  no  intent  of 
either  of  the  parties  to  have  the  property  in- 
sured beyond  the  date  when  it  became  the 
property  of  the  insured.  A  single  policy  was 
issued  on  agreement  after  all  the  titles  were 
perfected  as  a  matter  of  convenience  with  no 
intent  to  in  any  way  affect  the  liabilities  of  the 
parties  under  the  policy.  In  executing  the 
policy  the  date  was  by  mistake  fixed  as  that 
of  the  date  on  which  the  deed  to  the  last  lot 
was  obtained.  Held,  that  the  policy  as  to  the 
other  four  lots  would  be  reformed  so  as  to 
make  it  bear  the  same  date  as  the  deeds  to 
such  lots. 

3.  Where  a  title  insurance  policy  was  issued 
on  certain  property,  but  not  until  seven  months 
after  the  date  of  the  deeds  of  the  property  to 
the  insured,  the  insurer  was  not  liable  for  an 
assessment  for  a  street  opening  which  became 
a  lien  on  one  of  the  parcels  three  months  after 
the  insured  had  taken  title  thereto,  it  being 
the  intent  of  the  parties  that  the  policy  should 
only  cover  incumbrances  existing  at  the  time 
of  the  taking  of  the  title. 

4.  In  an  action  on  a  title  insurance  policy, 
testimony '  of  experts  in  such  insurance  as  to 
what  ought  to  have  been  done  in  the  issuance 
of  the  policy  in  question  is  inadmissible  to  sup- 
port the  legal  conclusion  that  the  policy  should 
have  been  different  in  form. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  the  Trenton  Potteries  Company 
against  the  Title  Guarantee  &  Trust  Compa- 
ny. From  a  Judgment  of  the  Appellate  Di- 
vision (74  N.  T.  Supp.  170)  affirming  a  Judg- 
ment In  favor  of  defendant,  plaintiff  appeals. 
Affirmed. 

Howard  R.  Bayne,  for  appellant  George 
Goggill  and  John  L.  Oadwalader,  for  respond- 
ent 


WERNER,  J.  This  action  is  brought  to  re- 
cover upon  a  policy  of  title  insurance  the 
amount  of  an  assessment  which  became  a 
Hen  upon  the  property  of  the  plaintiff  after 
it  had  taken  title  thereto  and  gone  into  pos- 
session thereof,  but  before  the  date  of  the 
policy.  It  appears  that  the  plaintiff,  a  New 
Jersey  corporation,  was  formed  for  the  pur- 
pose of  taking  over  the  property  and  businesa 
of  five  pottery  plants  in  Trenton,  N.  J., 
known  as  the  "Empire,"  "Crescent,  "Equi- 
table," "Deiaware,"  and  "Enterprise,"  and  It 
employed  the  defendant  to  search  the  titles 
and  to  Insure  them.  Early  In  July,  1892,  the 
titles  to  four  of  these  plants  were  ready  for 
transfer,  but  the  title  to  the  £<mpire  plant 
was  Incumbered  by  certain  infants'  interests 
that  could  not  be  conveyed  without  Judicial 
sanction  In  proceedings  instituted  for  that 
purpose.  This  complication  led  to  an  inter- 
view between  a  representative  of  the  plaintiff 
and  another  of  the  defendant,  In  which  It 
was  decided  to  have  a  single  policy  to  cover 
all  of  the  properties,  and  to  defer  the  Issu- 
ance thereof  until  the  Empire  title  could  be 
perfected.  At  this  Interview  the  deeds  con- 
veying to  the  plaintiff  the  Crescent,  Equi- 
table, Delaware,  and  Enterprise  potteries 
were  delivered  to  defendant's  representative, 
and  by  him  recorded,  and  thereupon  the 
plaintiff  went  into  possession  of  these  four 
plants.  The  defects  In  the  Empire  title  were 
removed  and  the  conveyance  of  that  property 
was  made  on  April  19,  1893,  the  deed  being 
recorded  April  24,  1893,  on  which  date  the 
policy  in  suit  was  issued.  On  the  12th  of 
October,  1892,  an  assessment  for  a  street 
opening  became  a  Hen  on  the  Crescent  prop- 
erty. This  was  three  months  after  the  plain- 
tiff had  taken  title  thereto,  and  seven  months 
before  the  defendant  Issued  Its  policy.  The 
plaintiff,  having  paid  the  assessment,  called 
upon  the  defendant  for  reimbursement,  which 
was  refused,  and  this  action  was  brought 

There  have  beea  two  trials.  Upon  the 
first  trial  it  was  held  that  the  plaintiff  could 
not  recover,  because  it  was  the  owner  of  tlie 
property  upon  which  the  assessment  was 
made  at  the  time  it  became  a  lien.  The 
Judgment  entered  upon  that  decision  was  re- 
versed at  the  Appellate  Division  upon  the 
ground  that  It  could  not  be  held  as  matter  of 
law  that  a  policy  dated  subsequent  to  the 
assessment,  and  which  In  terms  purported  to 
Insure  against  Hens  and  incumbrances  char- 
ging the  property  at  the  date  of  the  policy, 
was  Intended,  to  cover  only  such  liens  and  In- 
cumbrances as  existed  when  the  plaintiff 
took  title.  Upon  the  second  trial  the  de- 
fendant was  permitted  to  Introduce  oral  evi- 
dence in  support  of  its  allegation  that  by  in- 
advertence and  mistake  the  policy  was  dated 
April  24,  1893,  when  in  fact  It  should  have 
lieen  dated  July  1,  1892,  as  to  the  four  prop- 
erties conveyed  on  the  latter  date.  The 
learned  trial  court  held  that  the  allegation  of 
mistake  was  abundantly  supported  by  the 
evidence,  and  the  Judgment  in  favor  of  de- 
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fendant,  entered  upon  tbat  declsioQ,  has  been 
unanimously  affirmed  by  the  learned"  Appel- 
late DivlBlon.  The  learned  counsel  for  the 
appellant,  realizing  the  limltatloas  Imposed 
upon  him  by  the  unanimous  affirmance,  takes 
the  position  that,  If  the  incompetent  evidence 
received  over  his  objections  'was  expunged 
from  the  record.  It  would  be  barren  of  proof 
tending  to  show  inadvertence  or  mistake  In 
the  framing  of  the  contract  of  Insurance. 
This  contention  is  amply  justified  so  far  as  It 
relates  to  the  evidence  of  so-called  "experts" 
In  title  Insurance  who  were  permitted  to  give 
tbeir  opinions  as  to  what  they  would  have 
done  or  what  ought  to  have  been  done  in  the 
issuance  of  such  a  policy  under  the  condi- 
tions above  described.  There  is  so  much  of 
that  liind  of  incompetent  evidence  received 
under  the  objections  and  exceptions  of  plain- 
tiff's counsel  that  we  cannot  attempt  to  re- 
produce It  here,  and  we  shall  only  give  two 
en-  three  specimen  questions  and  answers  to 
lUustrate  how  far  afield  the  defense  was  per- 
mitted to  go  in  its  attempt  to  secure  a  refor- 
mation of  the  contract  on  the  ground  of  inad- 
vertence and  mistake.  One  Van  Busklrk,  a 
lawyer,  and  a  director  of  the  defendant,  was 
asked:  "If  you  had  Issued  a  policy  of  insur- 
ance at  or  about  that  time  on  the  closing  of 
these  titles,  upon  the  four  titles  which  were 
pronounced  to  be  good,  what  would  have 
been  the  date  of  that  policy  of  Insurance?" 
The  witness  answered,  "The  date  of  the  re- 
cording of  the  deeds."  Another  witness  for 
the  defendant,  named  Green,  who  was  man- 
ager of  a  New  York  title  Insurance  com- 
pany, was  asked:  "In  a  case  where  several 
pieces  of  property  were  transferred,  but  on 
different  dates,  and  the  record  date  of  the 
different  deeds  bore,  of  course,  different 
dates,  what,  under  such  circumstances,  does 
the  policy.  If  it  bears  a  single  date  and  is  a 
single  policy,  show  in  the  custom  of  your 
business?"  The  answer  of  the  witness  was: 
"As  a  matter  of  form,  it  would  bear  the 
date  of  the  face  of  the  last  deed,  but  as  to 
its  application  It  would  only  have  the  appli- 
cation of  the  record  dates  of  the  several 
deeds."  And,  again,  a  witness  (Bailey)  was 
asked,  "In  what  respect  does  this  policy  fall 
to  conform  to  the  usiul  form  of  title  Insur- 
ance policy  under  these  circumstances?" 
His  answer  was:  "It  insures  against  liens 
subsequent  to  the  date  of  the  acquiring  of 
the  title  of  a  number  of  the  properties  set 
forth  in  the  policy."  In  these  three  in- 
stances, which,  as  we  have  said,  are  merely 
illustrative  of  numerous  others,  defendant's 
witnesses  testified  to  what  they  would  have 
done  under  similar  circumstances,  to  the  cus- 
tom of  other  title  insurance  companies  in 
such  cases,  and  to  the  legal  conclusion  that 
the  policy  should  have  been  different  in  form. 
This  unique  and  summary  disposition  of  the 
whole  ease  would  excite  no  less  surprise  than 
criticism  were  it  not  for  the  embarrassments 
by  which  the  learned  trial  court  and  the 
counsel  for  the  defendant  were  surrounded. 


A  former  trial  court  had  held,  in  substance, 
that  the  mistake  in  the  policy  was  obvious 
on  its  face,  or  that  it  should  at  least  be  so 
construed  as  to  cover  no  liens  or  incum- 
brances accruing  after  the  several  titles  bad 
vested  in  the  plahitlfl.  The  appellate  court 
had  disagreed  with  this  view,  and  ordered  a 
new  trial  on  the  ground  that  the  policy,  as 
written,  covered  the  assessment,  which  be-  • 
came  a  lien  upon  the  Crescent  property  prior 
to  the  date  of  the  policy,  although  after  de- 
fendant took  title  thereto,  and  tbat  the  i>ol- 
ley  would  have  to  be  reformed  before  the 
defendant  could  be  relieved  from  liability. 
These  embarrassments  were  accentuated  by 
the  fact  that  this  was  not  the  usual  case  of 
mistake  caused  by  a  misunderstanding  of 
terms  expressed  in  conversation,  and  inaccu- 
rately or  erroneously  transcribed  into  the 
written  instrument;  on  the  contrary,  the 
mistake  was  the  result  of  Inadvertence  in  the 
failure  of  the  imrties  to  notice  that  the  date 
of  the  policy,  unqualified  and  unexplained, 
had  the  effect  of  creating'  a  contract  that  was 
not  intended  to  be  made  by  either  party.  As 
the  Appellate  Division  bad  laid  down  no  rule 
of  procedure  for  the  second  trial,  it  was  ob- 
vious there  was  but  scant  room  for  compe- 
tent oral  evidence,  unless  the  opinions  of  ex- 
perts in  title  insurance  could  be  received;  and 
this  probably  accounts  for  the  freedom  with 
■which  incompetent  testimony  was  offered 
and  admitted  when  once  the  forbidden  field 
had  been  entered. 

We  hold  that  the  opinions  of  the  experts 
were  not  competent,  and  when  that  testi- 
mony is  expunged  from  the  case  it  becomes 
apparent  that  the  unanimous  affirmance  in 
the  Appellate  Division  will  not  support  the 
judgment  herein  unless  the  nature  and  pur- 
pose of  the  contract,  coupled  with  the  facts 
and  circumstances  surrounding  the  transac- 
tion, are  such  as  to  justify  or  require  a  ref- 
ormation of  the  policy.  In  determining  that 
question  it  becomes  necessary  to  scrutinize 
somewhat  more  closely  the  contract  as  writ- 
ten, its  nature  and  purpose,  the  conditions 
under  which  it  was  made,  and  the  legitimate 
oral  evidence,  if  any,  bearing  upon  the  trans- 
action. 

First.  As  to  the  written  contract.  In  the 
body  of  the  policy  the  defendant  undertakes 
to  Insure  the  plaintiff  "against  all  loss  or 
damage,  not  exceeding  four  hundred  thou- 
sand dollars,  which  the  insured  shall  sustain 
by  reason  of  any  defect  or  defects  of  title 
affecting  the  premises  described  in  Schedule 
A,  hereto  annexed,  affecting  the  interest  of 
the  insured  therein  as  described  in  said 
schedule,  or  by  reason  of  unmarketabillty  of 
the  title  of  the  insured  to  or  in  said  prem- 
ises, or  by  reason  of  liens  or  incumbrances 
charging  the  same  at  the  date  of  this  policy." 
The  policy  is  dated  April  24, 1893.  The  prem- 
ises described  in  Schedule  A  are  the  Ave  pot- 
tery plants  above  referred  to.  The  assess- 
ment which  occasions  this  suit  became  a  lien 
in  October,  1892,  or  seven  months  prior  to 
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the*  date  of  the  policy.  Upon  these  facts, 
considered  alone,  there  could  hardly  be  any 
controversy  as  to  the  meaning  of  the  con- 
tract. But  Schedule  A  enumerates  the  sev- 
eral deeds  by  which  the  five  pottery  plants 
■were  conveyed  to  the  plalntift,  and  shows 
that  four  of  them,  Including  the  one  affect- 
ed by  the  assessment,  are  dated  June  16, 
1892,  and  were  recorded  July  8,  1892,  which 
was  three  months  before  the  assessment  be- 
came a  lien.  The  plaintiff  went  into  pos- 
session of  these  four  plants  immediately  up- 
on taking  title  thereto,  although  the  deeds 
thereof  were  left  with  the  defendant  pend- 
ing the  perfecting  of  the  title  to  the  fifth 
plant  and  the  Issuance  of  the  policy. 

Second.  As  to  the  nature  and  purpose  of 
the  contract  The  contract  Is  one  of  insur- 
ance against  defects  in  title,  unmarketa- 
bllity,  liens,  and  incumbrances.  The  risks  of 
title  insurance  end  where  the  risks  of  other 
kinds  begin.  Title  Insurance,  Instead  of  pro- 
tecting the  insured  against  matters  that  may 
arise  during  a  stated  period  after  the  issu- 
ance of  the  policy,  is  designed  to  save  him 
harmless  from  any  loss  through  defects,  liens, 
or  Incumbrances  that  may  affect  or  burden 
bis  title  when  be  takes  It.  It  must  follow, 
as  a  general  rule,  therefore,  that  when  the 
insured  gets  a  good  title  the  covenant  of  the 
Insurer  has  been  fulfilled,  and  there  Is  no 
liability.  It  Is  also  apparent  from  the  very 
nature  of  the  contract  that  It  usually  bears 
the  same  date  as  the  deed  of  the  title  which 
It  purports  to  instire,  and  that  if,  in  a  given 
case,  there  Is  a  discrepancy  between  these 
dates,  it  must  be  due  to  some  exceptional 
circumstance,  which  should  be  noted  in  the 
contract.  In  the  contract  before  us  the  ab- 
sence of  any  special  note  as  to  the  date  neg- 
atives any  Intention  to  take  this  case  out  of 
the  general  rule. 

Third.  As  to  the  facts  and  circumstances 
under  which  the  contract  was  made.  The 
plaintiff,  as  a  part  of  its  plan  of  organiza- 
tion, was  to  take  over  the  title  to  the  five 
potteries  above  named.  Four  of  these  titles 
were  perfected  July  8,  1802.  Had  the  fifth 
title  been  ready  at  the  same  time,  the  policy 
of  Insurance  upon  the  five  titles  would,  of 
course,  have  been  Issued  at  that  time.  The 
fifth  title  being  Imperfect,  the  question  arose 
whether  the  defendant  should  then  Issue 
separate  policies  upon  each  of  the  four  per- 
fected titles,  and  issue  a  fifth  one  when  the 
outstanding  title  was  made  good;  or  whether 
the  plaintiff  desired  to  cover  the  four  per- 
fected titles  with  one  policy  then  to  be  is- 
sued, and  the  other  title,  when  perfected, 
with  a  second  policy;  or  whether  a  single 
policy  covering  all  the  titles  would  be  Is- 
sued when  all  were  perfected.  It  was  final- 
ly decided  to  pursue  the  latter  course,  and 
the  testimony  of  Halsey,  the  defendant's  rep- 
resentative, as  to  the  conversation  between 
him  and  Mr.  Ledyard,  of  counsel  for  the 
pialntlff,  clearly  shows  how  It  came  about. 
He  says:  "After  the  titles  to  the  four  pieces 


of  property  were  closed,  Mr.  Ledyard  asked 
me  for*our  policy  of  title  Insurance.  I  ex- 
plained to  bim  that  It  was  Impossible  for 
us  to  prepare  the  policy  Insuring  the  titles 
of  this  kind  before  the  matter  was  closed, 
and  I  offered  to  deliver  the  policy  to  him 
by  the  next  day  If  he  wished  it.  He  then 
suggested  that  we  could  not  guaranty  the 
title  of  the  fifth  piece  anyway,  and  I  asked 
him  whether  he  would  prefer  to  wait  for  his 
policy  until  the  Trenton  Potteries  Company 
bad  taken  title  to  the  fifth  piece,  and  then 
to  have  a  single  policy  covering  all  their 
property,  or  whether  he  would  have  a  policy 
for  the  four  pieces  at  once,  and  a  separate 
policy  for  the  fifth  piece  when  his  com- 
pany had  taken  title.  He  asked  me  whether 
I  thought  that  the  title  company  would  be 
responsible  anyway  If  tbe  title  were  bad, 
and  laughed  when  I  said  I  thought,  they 
would  be.  He  then  consulted  with  the  of- 
ficers of  the  company,  who,  with  several 
members  of  the  new  company  and  former 
owners  of  the  property  mentioned  above, 
were  in  one  of  his  olBces,  I  being  present; 
and  it  was  decided  that  the  more  convenient 
way  would  be  to  take  a  single  policy  when 
they  acquired  title  to  the  fifth  piece,  and 
not  to  take  any  policy  at  that  time  for  the 
four  pieces."  In  the  foregoing  combination 
of  elements,  which  may  properly  be  consid- 
ered In  determining  what  the  contract  be- 
tween the  parties  was  intended  to  be,  we 
have,  as  it  seems  to  us,  the  clearest  Indica- 
tion that  there  was  no  purpose  on  the  part 
of  either  party  to  have  any  of  the  titles  in- 
sured beyond  tbe  moment  when  they  became 
the  property  of  the  plaintiff.  This  is  attest- 
ed by  the  nature  and  purpose  of  the  con- 
tract, the  absence  of  any  special  condition 
therein  taking  the  case  out  of  the  ordinary 
rule,  and  by  the  conversations  between  Hal- 
sey and  I^edyard,  from  which  it  appears  that 
the  Issuance  of  a  single  policy,  after  all  the 
titles  were  perfected,  was  agreed  upon  as 
a  matter  of  convenience,  and  with  no  thought 
or  suggestion  of  changing  the  liability  of  the 
defendant  from  what  It  would  have  been  if 
a  policy  upon  the  four  titles  had  been  issued 
when  the  conveyances  thereof  were  made. 
The  whole  transaction  tends  to  show  that 
there  was  no  mistake  as  to  the  actual  terms 
of  the  agreement,  but  that  In  reducing  it 
to  writing  tbe  real  date  as  to  a  part  thereof 
was  inadvertently  omitted.  That  Is  the  sum 
and  substance  of  the  whole  matter.  Upon 
these  competent  facts  and  circumstances 
alone  the  trial  court  should  have  reformed 
tlie  written  policy  so  as  to  make  it  conform 
to  the  actual  agreement  of  the  parties,  and 
In  this  view  of  the  case  the  excision  of  the 
Incompetent  evidence  referred  to  does  not 
affect  the  result  This  conclusion  seems  to 
be  supported  by  either  one  of  the  following 
two  views  that  may  be  taken  of  the  trans- 
action: If  there  was  no  mistake  in  the 
agreement  as  made  and  understood  between 
the  parties,  and  the  scrivener.  In  reducing 
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It  to  writing.  Inadvertently  omitted  an  es- 
sential element  tliereof,  the  court  had  the. 
right  to  reform  the  ■written  contract,  under 
the  case  of  Born  t.  Schrenkeisen,  110  N.  T. 
55,  17  N.  E.  339.  If,  on  the  other  hand,  this 
is  regarded  as  an  Instance  of  actual  mis- 
take In  the  making  of  the  contract,  then 
the  mistake  was  mutual,  and  the  reforma- 
tory power  of  the  court  Is  properly  Invoked 
on  that  ground.  The  evidence  of  Halsey  as 
to  the  conversation  between  him  and  Led- 
yard  when  the  first  four  titles  were  passed 
was  competent  as  bearing  upon  the  date 
which  the  subsequently  issued  policy  should 
have  borne  in  relation  to  those  titles.  Oral 
evidence  of  mistake  In  the  date  of  a  written 
instrument  is  always  admissible.  Kincaid  v. 
Archibald,  73  N.  Y.  193. 

Counsel  for  the  plaintiff  and  appellant,  in 
the  course  of  his  very  able  argument,  sug- 
gested that  defendant  had  been  negligent 
in  searching  these  titles,  and  for  that  reason 
it  should  not  be  permitted  to  escape  its  lia- 
bility as  an  insurer.  Whatever  the  fact  may 
be  In  regard  to  defendant's  alleged  negli- 
gence, it  is  enough  to  say  that  this  action 
is  not  based  upon  that  ground.  The  contract 
of  insurance  is  distinct  and  separate  from 
the  contract  of  searching.  This  action  is 
brojDght  upon  the  contract  of  insurance.  Un- 
der the  contract  for  searching  titles  the  de- 
fendant may  be  liable  for  any  damages  which 
its  negligence  may  have  Imposed  upon  the 
plaintiff.  Ehmer  v.  Title  Guarantee  &  Trust 
Co.,  156  N.  Y.  10,  50  N.  E.  420.  Under  the 
contract  of  insurance  no  question  of  negli- 
gence in  searching  can  arise. 

For  these  reasons  the  Judgment  herein 
should  be  affirmed,  but.  In  view  of  the  ap- 
parent lustification  of  this  appeal  by  reason 
of  the  incompetent  evidence  received  at  the 
instance  of  the  respondent,  the  affirmance 
should  be  without  costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
and  CULLEN,  JJ.,  concur.  MARTIN,  J., 
not  voting. 

Judgment  affirmed. 


(176  N.  T.  75) 

•  WANAMAKER  v.  WEAVER. 
(Court  of  Appeals  of  New  York.    Oct.  6. 1903.) 

UABILITY  OF  HUSBAND— NECESSARIES  FUK- 
NISIIED  WIFB. 

1.  Where  a  husband  furnishes  his  wife  with 
necessaries  suitable  to  her  position,  and  money 
with  which  to  pay  cash  therefor,  he  is  not  lia- 
ble for  the  price  of  other  ^oods  sold  to  her,  in 
the  ab.sence  of  proof  of  prior  authority  or  sub- 
se<iuent  ratification. 

Parker,  C.  J.,  dissents. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision,  Fourth  Department. 

Action  by  John  Wanamaker  against  Simon 
J.  Weaver.     From  an  order  of  the  Appellate 

f  1.  See  Husband  and  Wife,  vol.  26,  Cent.  Dig. 
Si  12X.  122. 


Division  reversing'^a  Judgment  for  defendant 
and  granting  a  new  trial  (76  N.  Y.  Supp. 
300),  defendant  appeals.    Reversed. 

Charles  Van  Voorhis,  for  appellant  Har- 
ry Otis  Poole,  for  respondent 

HAIGHT,  J.  This  action  was  brought  to 
recover  the  purchase  price  of  goods  sold  by 
the  plaintiff  to  the  defendant's  wife,  in  the 
city  of  Phihidelphia,  without  the  defendant's 
knowledge  or  consent.  The  defendant  and 
his  wife  resided  in  the  city  of  Rochester,  and 
at  the  time  the  goods  were  purchased  lived 
together  as  husband  and  wife.  It  was  claim- 
ed on  behalf  of  the  defendant  that,  while 
the  goods  might  ordinarily  be  deemed  neces- 
saries, they  were  not  in  fact  such,  for  the 
reason  that  the  defendant  lived  on  a  salary 
of  $2,000  per  year,  out  of  which  he  delivered 
to  his  wife  ?1,500  in  monthly  Installments  of 
$125  with  which  to  supply  his  table  and  pur- 
chase her  necessary  wearing  apparel;  and 
at  the  time  she  purchased  the  goods  in  Phil- 
adelphia she  was  amply  supplied  with  arti- 
cles of  a  similar  character,  and  was  not  in 
need  of  the  articles  purchased.  Upon  the 
trial  the  def^idant  sought  to  show  the  char- 
acter and  the  amount  of  clothing  possessed 
by  the  defendant's  wife  at  the  time  she  made 
the  purchase  of  the  plaintiff  in  Philadelphia. 
This  was  objected  to.  The  objection  was 
overruled,  and  an  exception  was  taken.  The 
court.  In  discussing  the  question,  stated  the 
law  to  be  as  follows:  "That  if  a  married 
woman  goes  to  a  merchant,  and  within  rea- 
sonable limitations  buys  articles  suitable  for 
the  'family  use  and  for  her  ovra  wardrobe, 
the  presumption  is,  In  the  absence  of  evi- 
dence to  the  contrary,  that  the  husband  is 
liable.  But  if  it  appears  affirmatively  that 
the  lady  was  abundantly  supplied  vrtth  sim- 
ilar articles,  purchased  elsewhere,  and  that 
there  was  not,  in  fact,  any  reasonable  neces- 
sity for  such  expenditure,  the  husband  can- 
not be  held  responsible,  unless  there  is  some 
affirmative  proof  of  actual  authority  outside 
of  the  authority  the  law  Infers  from  their 
marital  relations."  This  view  was  substan- 
tially repeated  by  the  trial  Judge  in  his 
charge  to  the  Jury,  and  an  exception  was 
taken  thereto.  The  trial  court  also  submit- 
ted to  the  Jury  the  question  as  to  whether 
the  plaintiff  gave  credit  to  the  defendant  or 
to  his  wife.  The  verdict  was  in  favor  of  the 
defendant 

The  only  question  which  we  deem  it  neces- 
sary to  consider  is  that  raised  by  the  excep- 
tion to  the  charge  as  made  submitting  to 
the  Jury  the  question  as  to  whether  the  de- 
fendant's wife  was  abundantly  supplied  with 
similar  articles  to  those  purchased  at  the 
time  of  the  purchase,  and  therefore  the  arti- 
cles were  not  necessary  for  her  support  and 
maintenance.  The  majority  of  the  Judges  of 
the  Appellate  Division  appear  to  have  enter- 
tained the  view  that,  if  the  articles  purchased 
by  the  wife  were  of  the  character  ordi- 
narily deemed  necessaries,  such  as  clothing. 
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table  linen,  towels,  and  napkins,  the  mer- 
cbant  was  at  liberty  to  furnish  her  there- 
with, and  charge  her  husband  therefor,  with- 
out regard  to  the  amount  purchased  or  the 
necessity  therefor.  In  coinnientlng  upon  the 
charge  of  the  trial  court,  they  say  in  their 
opinion:  "We  have,  therefore,  this  princi- 
ple enunciated:  That  if  a  wife,  living  with 
her  husband,  seeks  to  purchase  goods  of  a 
merchant,  the  latter  must  make  inquisitorial 
examination,  and  ascertain  whether  the  fam- 
ily possess  an  adequate  supply  of  the  arti- 
cles which  the  wife  desires  to  purchase."  It 
will  readily  be  observed  that  while  the 
amount  involved  in  this  case  is  trivial,  the 
principle  is  of  considerable  importance. 
While  the  question  seems  to  have  been  con- 
sidered in  the  lower  courts,  it  does  not  ap- 
pear to  liave  been  squarely  decided  in  this 
court  In  the  case  of  Keller  v.  Phillips,  39 
N.  Y.  351,  the  husband  had  given  the  mer- 
chant notice  not  to  gtive  the  wife  further 
credit,  and  in  the  case  of  Hatch  v.  Leonard, 
165  N.  T.  435,  59  N.  E.  270.  the  husband  and 
wife  lived  separate  and  apart;  so  that  nei- 
ther of  these  cases  afCord  us  much  help  in 
determining  the  question  presented  in  this 
case.  In  the  case  of  Cromwell  v.  Benjamin, 
41  Barb.  558,  the  General  Term  sustained 
the  right  of  a  merchant  to  recover  of  the 
defendant  for  the  necessaries  furnished  to 
his  wife.  J.  O.  Smith,  J.,  in  delivering  the 
opinion,  states  the  law,  as  he  understood  it, 
as  follows:  "But  the  husband  may  be  liable 
for  necessaries  furnished  to  the  wife  in  cer- 
tain cases,  though  the  existence  of  an  agen- 
cy or  assent,  express  or  implied  In  fact,  is 
wholly  disproved  by  the  evidence;  and  this 
upon  the  ground  of  an  agency  Implied  in 
law,  though  there  can  be  none  presumed  in 
fact.  It  is  a  settled  principle  in  the  law 
of  husband  and  wife  tliat  by  virtue  of  the 
marital  relation,  and  in  consequence  of  the 
obligations  assumed  by  him  upon  marriage, 
the  husband  is  legally  bound  for  the  supply 
of  necessaries  to  the  wife  so  long  as  she  does 
not  violate  her  duty  as  wife;  that  is  to  say, 
BO  long  as  she  is  not  guilty  of  adultery  or 
elopement.  The  husband  may  discharge  this 
obligation  by  supplying  her  with  necessaries 
himself  or  by  his  agents,  or  giving  her  an 
adequate  allowance  in  money,  and  then  be 
is  not  liable  to  a  tradesman  who,  without 
his  authority,  furnishes  her  with  necessar- 
ies." In  Bloomingdale  v.  Brinckerhoff,  2 
Misc.  Rep.  49,  20  N,  Y.  Snpp.  858,  it  was 
held  that,  in  order  to  entitle  the  tradesman 
to  recover  from  the  husband.  It  was  incum- 
bent upon  him  to  show  that  "the  articles 
supplied  to  the  wife  were  not  only  of  the 
kind  usually  denominated  necessaries,  be- 
cause their  need  is  common  to  all  persons, 
but  that,  in  consequence  of  the  Inadequacy 
of  the  husband's  provision,  they  were  actual- 
ly required  for  the  wife's  proper  support, 
commensurate  with  his  means,  her  wonted 
living  as  his  sjtouse,  and  her  station  in  the 
community." 


There  are  numerous  other  cases  reported 
in  this  and  other  states  bearing  upon  the 
liability  of  the  husband  for  necessaries,  but 
attention  has  been  called  to  those  most  near- 
ly in  point  upon  the  question  involved  in 
this  case.  There  are,  however,  some  cases 
in  England  where  the  question  appears  to 
have  been  more  thoroughly  considered  in  the 
higher  courts.  In  the  case  of  Debenham  v. 
Mellon,  5  Q.  B.  Dir.  394,  Bramwell,  L.  J., 
in  stating  the  question  involved,  says:  "The 
goods  were  necessaries  in  the  sense  that  they 
consisted  of  articles  of  dress  suitable  to  the 
wife's  station  In  life;  but  they  were  not  nec- 
essaries In  the  sense  that  she  stood  in  need 
of  them,  for  she  tiad  either  a  sufficient  sup- 
ply of  articles  of  a  similar  kind,  or  at  least 
sufficient  means  from  her  husband  or  other- 
wise to  acquire  them  without  running  him 
into  debt  for  them."  He  then  proceeds  to 
state  the  cases  In  which  the  husband  would 
be  liable;  as,  for  instance,  where  he  turns 
his  wife  out  of  doors,  or  conducts  himself 
in  such  manner  as  to  oblige  her  to  leave  him, 
she  may  provide  herself  at  his  expense,  and 
pledge  his  credit  for  necessaries,  such  as 
food,  apparel,  lodging,  and  medicine.  In  case 
they  are  living  and  cohabiting  together,  and 
there  has  been  a  custom  of  contracting  short 
credit  as  to  a  class  of  articles,  such  as 
grocery  and  meat  bills,  her  authority  to  or- 
der the  same  may  he  inferred,  not  for  the 
reason  that  it  springs  out  of  the  contract 
of  marriage,  but  because  of  her  existing  rela- 
tion as  the  head  of  his  household;  that  the 
same  authority  would  be  inferred  in  favor 
of  a  sister,  or  a  housekeeper,  or  other  per- 
son 'Who  presided  over  the  management  of 
his  house.  The  Judge  concluded  by  holding 
that  the  husband  was  not  liable.  The  same 
case  was  subsequently  brought  up  for  re- 
view in  the  House  of  Lords.  6  Appeal  Oases, 
24  Lord  Chancellor  Selbome  then  consid- 
ered two  questions.  The  first  was  whether 
the  mere  fact  of  marriage  implies  a  mandate 
by  law,  making  the  wife  the  agent  In  law 
of  her  husband,  to  bind  him  by  her  con- 
tract and  to  pledge  his  credit  Upon  this 
point  he  says  that:  "According  to  all  the  au- 
thorities, there  is  no  such  mandate  in  law 
from  the  fact  of  marriage  only,  except  Id 
the  particular  case  of  necessity— a  necessity 
which  may  arise  when  the  husband  has  de- 
serted, the  wife,  or  lias  by  his  conduct  com- 
pelled her  to  live  apart  from  him,  without 
properly  providing  for  her;  but  not  when 
the  husband  and  wife  are  living  together, 
and  when  the  wife  is  properly  maintained, 
because  there  is,  in  that  state  of  circumstan- 
ces, no  prima  facie  evidence  that  the  hus- 
band is  neglecting  to  discharge  his  neces- 
sary duty,  or  that  there  is  any  necessary 
occasion  for  the  wife  to  run  him  into  debt 
for  the  purpose  of  keeping  herself  alive 
or  supplying  herself  with  lodging  or  cloth- 
ing." The  second  question  considered  by  the 
Lord  Chancellor  was  whether  the  law  im- 
plied such  a  mandate  from  the  fact  of  co- 
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habitation.  Upon  this  point  he  says:  "If, 
therefore,  the  law  did  Imply  any  snch  man- 
date from  cohabitation,  it  must  be  an  Im- 
plication of  fact,  and  not  as  a  conclusion  of 
law.  There  are,  no  doubt,  various  authori- 
ties which  show  that  the  ordinary  state  of 
cohabitation  between  husband  and  wife  does 
carry  with  it  some  presumption— some  prima 
facie  eyidence— of  an  authority  to  do  those 
things,  which.  In  such  ordinary  circumstan- 
ces of  cohabltatiiHi,  it  is  usual  for  a  wife 
to  do,  *  •  •  because  in  that  state  of  cir- 
cumstances the  husband  may  truly  be  said 
to  do  acts,  or  habitually  to  consent  to  acts, 
which  bold  the  wife  out  as  his  agent  for  cer- 
tain purposes.  •  •  •  But  where  there 
has  been  nothing  done— nothing  consented  to 
by  the  husband- to  Justify  the'  proposition 
that  he  has  ever  held  out  the  wife  as  his 
agent,  I  apprehend  that  the  question  wheth- 
er, as  a  matter  of  fact,  he  has  given  the 
wife  authority,  must  be  examined  upon  the 
whole  circumstances  of  the  case.  No  doubt, 
though  not  Intending  to  hold  her  out  as  his 
agent,  and  though  she  may  not  actually  have 
had  authority,  the  husband  may  have  so  con- 
ducted himself  as  to  entitle  a  tradesman 
dealing  with  her  to  rely  upon  some  appear- 
ance of  authority  for  wlklch  the  husband 
ought  to  t>e  held  responsible.  If  be  has  so 
acted,  be  may  be  twund;  but  the  question 
must  I>e  eicamined  as  one  of  fact,  and  all  the 
authorities,  as  I  understand  them,  practically 
treat  it  so  when  they  speak  of  this  as  a 
presumption  prima  facie,  and  not  absolute; 
not  a  presumption  of  law,  but  one  capable  of 
being  rebutted."  The  Chancellor  then  pro- 
ceeds to  consider  the  facts  in  the  case,  and 
concludes  by  holding  the  husband  not  liable, 
stating  that:  "it  was  argued  that,  because 
these  articles  were  found  to  be  In  some  sense 
necessaries  in  tbeir  nature,  the  husband 
ought,  therefore,  to  be  bound.  But,  even  if 
the  husband  and  wife  had  been  living  apart, 
the  husband  would  not  be  bound  by  reason 
of  such  things  being  necessaries  if  he  made 
a  reasonable  allowance  to  his  wife,  and  duly 
paid  it;  much  less  can  he  be  bound  in  a 
case  like  tltis,  where  they  were  not  living 
apart,  and  when  he  made  her  an  allowance 
sufficient  to  cover  all  proper  expenditure  for 
her  own  and  her  children's  clothing."  In 
the  still  more  recent  case  of  Morel  Brothers 
and  Ck>mpany,  Ltd.,  v.  The  Earl  of  West- 
moreland, 1  K.  B.  (1903)  64,  it  was  held 
that  the  presumption  which  arises  that  the 
husband  has  given  the  wife  authority  to 
I^edge  his  credit  for  necessaries  may  be  re- 
butted by  proof  of  an  arrangement  under 
which  a  substantial  allowance  has  been 
made  by  the  husband  to  the  wife  for  house- 
hold expenses.  In  this  case  Mathew,  L.  J., 
concludes  his  opinion  by  stating:  "There  is 
no  real  hardship  to  tradesmen  involved  in 
such  cases  as  this.  They  should  understand 
that  the  question  is  always  one  of  agency, 
and  it  is  Incumbent  on  them  to  prove  the 
trife's  agency.   They  can  easily  protect  them- 


selves from  any  great  risk  in  such  cases,  but, 
if  they  think  it  answers  their  purpose  bet- 
ter to  go  on  giving  credit  for  goods  ordered 
by  the  wMe  without  taking  any  steps  to 
ascertain  whether  she  has  authority  to  pledge 
her  husband's  credit,  they  must  run  the  risk 
of  its  ultimately  turning  out  that  she  has  no 
such  authority." 

Schouler  on  Husband  and  Wife,  S  107, 
sums  up  tlie  authorities  upon  the  subject  as 
follows:  "Not  only  is  the  husband  permitted 
to  show  that  articles  in  controversy  are  not 
such  as  can  be  considered  necessaries,  but  he 
I  may  show  that  he  supplied  his  wife  himself, 
or  by  other  agents,  or  that  he  gave  her  ready 
money  to  make  the  purchase.  This  Is  on  the 
principle  that  the  husband  has  the  right  to 
decide  from  whom  and  from  what  place  the 
necessaries  shall  come,  and  that,  so  long  as 
he  has  provided  necessaries  In  some  way, 
his  marital  obligation  is  discharged,  what- 
ever may  be  the  method  he  chooses  to  adopt. 
Accordingly,  in  the  class  of  cases  which  we 
are  now  considering,  namely,  where  the 
spouses  dwell  together,  so  long  as  the  husband 
is  willing  to  provide  necessaries  at  his  own 
home  he  Is  not  liable  to  provide  them  else- 
where. In  general,  while  the  spouses  live  to- 
gether, a  husband  who  supplies  his  wife  with 
necessaries  suitable  to  her  position  and  his 
own,  is  not  liable  to  others  for  debts  con- 
tracted by  her  on  sudi  an  account  without 
his  previous  authority  or  subsequent  sanc- 
tion." For  further  authorities  and  discus- 
sions unon  the  subject,  see  10  Cent.  Law  J. 
341;  64"  Cent.  Law  J.  472;  18  Am.  Law  Reg. 
(N.  S.)  412-416  (Judge  Bennett's  note);  20 
Am.  Law  Reg.  (N.  S.)  324  (Judge  Bennett's 
note);  Clark  v.  Cox,  32  Mich.  204. 

The  discussion  of  the  English  cases,  to 
which  attention  has  been  called,  covers  the 
points  Involved  In  this  case.  They,  In  effect, 
hold,  in  accordance  with  the  charge  made  by 
the  Judge  in  ttils  case,  that  the  husband,  in 
defense,  may  show  that  the  wife  was  amply 
supplied  with  articles  of  the  same  character 
as  those  purchased,  or  that  she  bad  been 
furnished  witli  ready  money  with  which  to 
pay  cash  therefor;  that  the  question  of  her 
agency  Is  one  of  fact,  and  is  not  a  conclusion 
of  law  to  be  drawn  alone  from  the  marital  re- 
lation. The  conclusions  reached  In  these  cases 
are  in  accord  with  the  rule  as  stated  by 
Schouler  and  some  of  the  decisions  alluded  to 
in  this  state,  and  we  Incline  to  the  view  that 
the  rule  recognized  by  them  Is  the  safer  and 
better  rule  to  follow.  It  compels  the  hus- 
band to  pay  in  a  proper  case,  and  at  the  same 
time  affords  him  some  financial  protection 
against  the  seductive  wiles  exerted  by  trades- 
men to  induce  extravagant  wives  to  purchase 
that  which  they  really  do  not  need.  We  do 
not  participate  in  the  alarm  which  appears  t<) 
have  possessed  the  learned  Justices  of  the  Ap- 
pellate Division  on  account  of  the  possible  In- 
quisitorial examination  to  which  the  wives 
may  be  subjected.  The  anxiety  of  tradesmen . 
to  sell  will  be  sufficient  to  protect  them  fr<wi 
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any  improper  "inquisitorial  ezamlnatiop."  If 
a  wife  Is  going  to  a  merchant  to  trade,  wltli 
wbom  she  is  acquainted,  and  with  whom  she 
has  been  accustomed  to  trade  upon  the  credit 
of  her  husband,  she  may  sUU  continue  to  do 
so  untU  the  husband  gives  notice,  prohibiting 
the  merchant  from  longer  giving  credit  to 
her.  But  when  she  goes  to  a  stranger,  Tvitii 
whom  she  has  never  traded  before,  and 
where,  consequently,  there  is  no  Implied  au- 
thority on  the  part  of  the  husband  to  give 
her  credit,  and  seeks  to  pm-chase  upon  her 
Iiusband's  credit,  it  is  but  reasonable  and 
proper  tliat  she  disclose  to  the  merchant  her 
authority  therefor,  or  for  the  merchant  to  re- 
quest such  disclosure. 

We  have  discovered  no  errors  in  the  rulings 
of  the  trial  court  The  judgment  of  the  Ap- 
pellate Division  should,  therefore,  be  revers- 
ed, and  that  entered  upon  the  verdict  af- 
firmed, with  costa 

GRAY,  VANN,  0ULLB2J,  and  WERNER, 
JX,  concur.  PARKER,  C.  J.,  dissents.  MAR- 
TIN, J.,  absent 

Judgment  reversed^  etc 


(176  N.  T.  :38) 

In  re  BROOKFIELD,  Commissioner  of  Pub- 
lic Works,  et  al. 

(Court  of  Appeals  of  New  York.    Oct.  6,  1908.) 

DEED— CONSTRUCTION— INTEREST    CONVEYED 
—EMINENT  DOMAIN— DAMAGES. 

1.  An  owner  of  a  pond,  or  a  portion  thereof, 
and  of  certain  lands  surrounding  it,  executed 
to  the  owner  of  a  mil]  site  on  a  river  which 
flowed  through  the  waters  of  the  pond  a  deed  of 
"all  the  land  that  will  be  overflowed  by  raising 
the  water  level  twelve  feet  only  for  the  purpose 
of  being  flowed,"  and  thereafter  gave  another 
deed  to  the  same  grantee,  containing  the  s^me 
description  and  provisions,  except  that  it  gave 
the  right  to  raise  the  water  8  instead  of  12 
feet.  Held  to  convey  the  land  on  the  sides  of 
the  pond  for  flowage  purposes  only,  leaving  the 
title  to  the  land  In  the  grantor.    ■ 

2.  The  conveyance  to  the  grantee  was  a  mere 
easement  to  collect  the  water  by  a  dam  and 
overflow  such  lands,  leaving  the  tee  and  the 
use  thereof  in  connection  with  the  uplands  be- 
longing to  the  grantor  in  him,  subject  only  to 
such  right  of  flowage,  and  another  proTision  in 
such  deeds  that,  if  the  grantee  should  not  use 
the  land  for  such  purpose,  the  grantor  could  buy 
them  bacli  at  a  price  to  be  agreed  upon,  is  a 
mutual  agreement  of  the  parties,  which  could 
be  enforced  by  either,  and  did  not  in  any  way 
affect  the  title  conveyed. 

3.  The  city  of  New  York,  under  Laws  1803, 
p.  317,  c.  189,  providing  for  the  protection  of 
the  sources  of  the  water  supply  of  the  city,  ac- 
quired the  rights  of  a  grantee  in  a  deed,  giving 
permission  to  flow  certain  lands  by  erection  of 
a  dam,  and  acquired  from  the  successor  of  the 
grantor  in  sudi  deeds  any  title  to  the  land 
surrounding  the  pond  which  was  flooded  by 
such  dam.  The  commissioners  of  appraisal 
awarded  substantial  damages  to  the  owner  of 
the  dam,  but  awarded  only  nominal  damages  to 
the  owner  of  the  land,  which  the  owner  of  the 
dam  had  a  right  to  flow.  Held,  that  such  owner 
of  the  land  was  entitled  to  substantial  damages 
for  his  right  to  use  the  pond  in  connection  with 
the  upland  for  domestic  purposes,  and  for  bis 


right  under  the  written  agreement  in  the  deed 
granting  the  right  of  flowage,  to  repurchase  liis 
interest  in  the  land  surrounding  the  pond. 
Bartlett,  Gray,  and  Oullen,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department. 

Application  by  William  Brookfleld,  com- 
missioner of  public  works  of  the  city  of 
New  York,  to  condemn  certain  real  estate. 
From  an  order  of  the  Appellate  Division  (79 
N.  Y.  Supp.  1022)  reversing  an  order  of  Spe- 
cial Term  setting  aside  a  portion  of  the  re- 
port of  the  commissioners  of  appraisal,  De 
Witt  C.  Sarles  appeals.    Reversed. 

James  Dunne,  for  appellant  George  Xi. 
Rives,  Corp.  Counsel  (Theodore  Connoly  and 
Henry  T.  Dykman,  of  counsel),  for  respond- 
ent 

HAIGHT,  J.  This  proceeding  was  Insti- 
tuted by  the  commissioner  of  public  works 
of  the  city  of  New  York  on  behalf  of  the  city, 
under  the  provisions  of  chapter  189,  p.  317, 
of  the  Laws  of  1803,  to  acquire  title  to'  By- 
ram  pond,  a  nonnavigable  body  of  water  in 
the  town  of  North  Castle,  Westchester  covm- 
ty,  and  to  the  lands  surrounding  the  same. 
The  commissioners  of  appraisal  appointed 
in  the  proceeding  made  their  report  In  which 
they  awarded  to  the  claimant  Sarles,  sub- 
stantial damages  for  his  lands  surrounding 
the  pond,  but  only  awarded  him  $1  nominal 
damages  for  the  bed  of  the  pond.  Objection 
was  filed  by  bim  to  so  much  of  the  report  as 
awarded  him  only  nominal  damages  for  the 
hei  of  the  pond.  The  Special  Term  sustain- 
ed the  objection,  and  ordered  a  new  ap- 
praisal as  to  the  lands  embraced  within  the 
pond,  and  in  other  respects  confirmed  the  re- 
port. The  Appellate  Division  reversed  so 
much  of  the  order  of  the  Special  Term  as 
granted  a  new  appraisal,  and  confirmed  In 
full  the  original  report  of  the  commission- 
ers. 

In  the  year  1884  one  Joslah  Wilcox  was 
the  owner  of  a  mill  on  Byram  river,  through 
which  flowed  the  waters  from  Bytam  pond, 
and  John  N.  Lyon  was  the  owner  of  the 
pond,  or  of  a  portion  thereof,  and  of  the  lands 
surrounding  the  same.  Under  date  of  June 
28,  1864,  John  N.  Lyon  executed  and  deliv- 
ered to  Joslah  Wilcox  a  deed,  which  was  re- 
corded In  the  oflice  of  the  register,  Westches- 
ter county,  in  Liber  441  of  Deeds,  page  208, 
in  which  the  premises  conveyed  are  describ- 
ed as  follows:  "All  that  certain  piece  or  par- 
cel of  land  situate  lying  and  being  in  the 
Town  of  North  Castle,  County  of  Westches- 
ter and  State  of  New  York  bounded  and  de- 
scribed as  follows,  viz.:  Southerly  by  lands 
of  Ebenezer  G.  Piatt  westerly  by  land  of  the 
party  of  the  first  part,  northerly  by  lands  of 
Samuel  Augustus  Lyon  and  easterly  by  land 
of  the  party  of  the  first  part  being  all  the 
land  on  both  sides  of  the  Byram  River  and 
Byram  Pond  that  will  be  overflowed  by  the 
waters  of  Byram  River  and  Byram  Pond  in 
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consequence  of  the  erection  of  a  dam  across 
said  Byram  River,  soutlierly  of  lands  hereby 
conveyed  of  sufficient  heigtit  to  raise  the  wa- 
ters in  Byram  Pond  eight  feet  and  two- 
tenths  above  Its  present  level,  and  the  above- 
described  land  is  conveyed  by  the  party  of 
the  first  part  to  the  party  of  the  second 
part  only  for  the  purpose  of  being  flowed  by 
said  pond,  and  in  case  the  party  of  the  sec- 
ond part  should  not  use  said  land  for  the 
purpose  above  named  then  the  party  of  the 
first  part  his  heirs  and  assigns  shall  buy  back 
the  land  thereby  conveyed  at  such  price  as 
may  be  agreed  upon  between  the  parties  to 
these  presents  and  in  case  of  a  disagreement 
between  the  parties,  then  each  shall  choose  a 
disinterested  person  as  umpire  and  the  two 
shall  choose  a  third  person  and  the  three 
persons  thus  selected  shall  fix  a  price  on  the 
land  which  shall  be  binding  between  the  re- 
spective parties  to  these  presents,  their  heirs 
and  assigns.  Together  with  all  and  singular, 
the  tenements,  hereditaments  and  appurte- 
nances thereunto  belonging,  or  In  anywise 
appertaining,  and  the  reversion  and  rever- 
sions, remainder  and  remainders,  rents,  is- 
sues and  profits  thereof,"  and  so  on,  follow- 
ing the  usual  form  of  the  ordinary  printed 
deed,  and  concludes  with  a  covenant  to  the 
effect  that  the  party  of  the  second  part  may 
within  two  years  trom  that  date  purchase 
an  additional  quantity  of  land  surrounding 
the  pond  sufficient  to  raise  the  dam  three 
feet  higher  upon  paying  $100  per  acre  there- 
for. Wilcox  apparently  availed  himself  of 
the  provisions  of  this  covenant,  for  a  second 
deed,  bearing  date  the  12th  day  of  October, 
1864,  recorded  In  Liber  549  of  Deeds,  page 
351,  was  executed  by  Lyon  to  Wilcox,  which 
conveys  all  the  land  that  will  be  overflowed, 
being  about  two  acres,  by  the  waters  of  By- 
ram river  and  Byram  pond,  by  the  erection 
of  a  dam  of  sufficient  height  to  raises  the 
water  in  Byram  pond  twelve  feet  above  the 
present  level  of  the  pond.  This  deed  con- 
tains substantially  the  same  description  and 
provisions  contained  in  the  former  deed,  with 
the  exception  that  it  gives  the  right  to  raise 
the  water  of  the  pond  twelve  feet  instead  of 
eight  feet.  The  city  of  New  York  has  ac- 
quired the  rights  of  Wilcox  in  the  prem- 
ises, and  the  claimant,  De  Witt  O.  Sarles, 
has  succeeded  to  the  title  of  John  N.  Lyon. 
It  becomes  important,  in  the  first  place,  to 
determine  who  is  the  owner  of  the  pond.  If 
the  city  of  New  York  Is  the  owner,  then 
these  proceedings  were  unnecessary,  and  the 
nominal  award  of  $1  should  not  have  been 
made.  Both  parties  claim  under  John  N. 
Lyon,  and  it  therefore  becomes  important  to 
determine  the  construction  that  should  be 
given  to  his  two  deeds  to  Wilcox.  In  de- 
scribing the  land  conveyed,  it  is  stated  in 
the  deeds  as  "being  all  the  land  on  both  sides 
of  Byram  river  and  Byram  pond."  It  may 
be  conceded  that,  where  a  tract  of  land  is 
conveyed  by  deed,  described  by  metes  and 
bounds,   the  title  to  any  lake  or  pond  in- 


cluded within  the  boundary  lines  passes  with 
the  uplands  to  the  purchaser.  It  may  also 
be  conceded  that  by  the  eonveyance  of  land 
along  a  highway,  stream,  or  pond  in  which 
the  description  runs  to  the  highway,  stream, 
or  pond,  the  title  to  the  center  of  such  high- 
way, stream,  or  pond  will  ordinarily  be  held 
to  have  passed  under  the  grant.  But  when 
the  boundary  line  is  along  the  side,  the  edge, 
the  border,  or  the  margin  of  a  highway, 
stream,  or  pond,  the  parties  will  be  held  to 
have  Intended  to  limit  the  lauds  conveyed 
to  that  within  such  boundary,  and  not  to 
that  which  constitutes  the  body  of  such  high- 
way, stream,  or  pond.  As,  for  instance, 
"along  a  stream"  means  along  the  center  or 
thread  of  the  stream,  while  "along  the  shore 
of  the  stream"  means  along  the  edge  or  mar- 
gin of  the  stream.  In  the  case  under  con- 
sideration the  deed  conveys  the  land  on  the 
sides  of  the  pond,  and  not  that  of  the  pond 
itself.  It  is  the  land  bordering  upon  the 
waters  of  the  pond  which  may  be  overflowed 
by  the  raising  of  the  dam,  and  not  the  lands 
under  the  waters  of  the  pond  already  over- 
flowed. It  appears  to  us  that  the  fair  and 
reasonable  construction  of  the  language  used 
In  the  deed  would  exclude  from  the  convey- 
ance all  the  lands  within  the  pond,  leaving 
the  title  thereto  in  the  grantor.  Child  y. 
Starr,  4  HiU,  S69;  Starr  v.  Child,  6  Denio, 
599;  Halsey  v.  McCormick,  13  N.  Y.  296; 
Holloway  V.  Southmayd,  139  N.  Y.  390-413, 
34  N.  B.  104T. 

It  is  now  contended  that,  even  though  the 
body  of  the  pond  was  not  included  in  the 
conveyance  to  Wilcox,  the  conveyance  did 
vest  in  Wilcox  in  fee  a  strip  of  land  sur- 
rounding the  pond,  by  which  Lyon  cut  off 
his  right  of  access  to  and  possession  of  the 
pond.  This  brings  us  to  a  more  minute 
consideration  of  the  deeds.  The  formal  parts 
of  the  deeds  are  those  in  ordinary  use,  con- 
taining apt  words  for  the  conveyance  of  the 
fee  to  the  lands  described.  They  Include  all 
the  hereditaments  and  appurtenances  thereto 
belonging,  as  well  as  the  rents,  issues,  and 
profits.  But  when  we  find  provisions  in  a 
deed  which  are  inconsistent,  the  rule  is  well 
settled  that  those  provisions  which  are  writ- 
ten, or  are  unusual,  or  those  which  have  re- 
ceived special  attention,  will  be  deemed  to 
express  the  intention  of  the  parties,  rather 
than  the  printed  or  formal  portions  of  the 
instrument.  John  N.  Lyon  owned  a  farm  of 
200  acres,  which  be  had  purchased  from 
Samuel  A.  Lyon  two  years  before.  In  his 
deed  to  Wflcox  he  commences  by  describing 
his  whole  farm,  giving  the  boundaries,  and 
then  he  limits  the  amount  intended  to  be 
conveyed  with  the  clause,  "being  all  the  land 
on  both  sides  of  Byram  river  and  Byram 
pond  that  will  be  overflowed  by  the  waters 
of  Byram  river  and  Byram  pond  in  conse- 
quence of  the  erection  of  a  dam  across  said 
Byram  river  southerly  of  lands  hereby  con- 
veyed of  sufficient  height  to  raise  the  waters 
In   Byram  pond  eight  feet  and   two-tenths 
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above'  its  present  level,  and  the  above-de- 
scribed land  Is  conveyed  by  tbe  party  of  the 
first  part  to  the  party  of  the  second  part 
only  for  the  purpose  of  being  flowed  by 
said  pond."  It  is  thus  apparent  that,  but  for 
the  provision  above  quoted,  the  title  of  Ly- 
on's whole  farm  passed  to  and  vested  in 
Wilcoz.  But  the  provision  limiting  the  grant 
to  the  lands  on  both  sides  of  the  pond  over- 
flowed by  water  is  inconsistent  with  the  pro- 
vision describing  the  whole  farm  as  convey- 
ed. 80,  also,  is  the  provision  that  the  lands 
are  conveyed  "only  for  the  purpose  of  being 
flowed  by  said  pond"  inconsistent  with  the 
other  provisions  of  the  deed,  which  would 
ordinarily  be  construed  as  passing  a  fee  to 
the  land.  These  clauses  are  the  prominent 
and  noticeable  provisions  of  the  deed.  They 
are'  its  essential  features,  the  real  essence 
of  the  contract,  and  evidently  they  are  the 
result  of  the  deliberate  thought  and  agree- 
ment of  tbe  parties,  and  express  their  inten- 
tion. We  therefore  think  they  should  be 
given  force  and  ettect  in  preference  to  the 
usual  formal  provision^  appearing  in  the 
deed.  The  fee  Is  the  greatest  interest  that 
can  be  granted  in  real  estate.  It  Includes 
title,  the  right  of  possession,  and  the  right 
to  use  for  any  purpose  which  may  be  law- 
ful. The  limiting  of  the  use  and  purpose  of 
the  land  conveyed  to  that  only  of  being  flow- 
ed by  the  waters  of  the  pond  prohibits  the 
purchaser  from  making  any  other  use  of  it. 
It  does  not  even  give  him  the  right  of  pos- 
session. He  may  erect  the  dam  of  the  height 
specified,  and  he  may  have  the  waters  col- 
lected overflow  the  land;  but  this  is  the  ex- 
tent of  his  rights.  This  does  not  constitute 
a  fee.  At  most  it  is  but  a  mere  easement, 
leaving  the  title,  possession,  and  use  to  the 
grantor,  subject  only  to  the  right  of  flowage 
created  by  the  deed.  The  circumstances  of 
this  case  are  not  unlike  those  which  may 
be  found  on  nearly  every  stream  or  river 
throughout  the  country  in  which  there  flows 
sofBcient  water  to  turn  a  wheel.  Mills  and 
milldams  are  very  numerous,  and  many 
grants  for  the  right  of  flowage  have  been 
made  by  upper  riparian  owners,  and  yet  not 
a  case  has  been  called  to  our  attention  in 
which  it  was  ever  held  or  claimed  that  such 
a  grant  carried  the  fee.  Our  construction 
of  the  provision  of  these  deeds  is  not  only 
stistained  by,  but  is  strengthened  by,  the 
circumstances  surrounding  the  parties  at  the 
time  they  were  executed.  Wilcox  was  a 
millowner  upon  Byram  river,  below  the  pond. 
He  was  seeking  additional  power  with  which 
to  operate  his  mill.  He  first  procured  the 
right,  by  the  first  deed,  to  erect  a  dam  8.2 
feet  high;  then,  about  three  months  there- 
after—probably  before  he  had  completed  the 
construction  of  the  dam— he  procured  the 
further  right,  by  the  second  deed,  to  erect 
the  dam  12  feet  high.  There  was  no  reason 
why  he  should  go  to  the  expense  of  acquir- 
ing the  title  to  the  body  of  the  pond,  or  of 
the  fee  of  the  land  surrouuUing  it.    His  pur- 


I>ose  was  fully  satisfied  by  acquiring  tbe 
right  to  construct  the  dam  of  that  height, 
and  have  the  waters  collected  flow  back  up- 
on the  lands  of  his  grantor.  In  the  case  of 
Stevens  v.  Kelley,  78  Me.  445,  6  Ati.  8G8,  57 
Am.  St.  Rep.  813,  it  was  held  that  the  own- 
er of  a  mill  dam  of  an  unnavigable  stream, 
who  does  not  own  the  bed  of  the  stream 
above  the  dam,  has  only  a  qualified  Interest 
In  the  flow  of  the  water,  and  the  upper 
riparian  owner  has  tbe  right  to  possession, 
use,  and  occupation,  subject  to  the  easement 
of  the  millowner's  right  of  flow,  and  that 
the  riparian  owner  is  the  owner  of  the  ice 
which  forms  upon  the  pond  and  has  the  ex- 
clusive right  to  harvest  the  same. 

It  is  contended  that  the  provisions  in  the 
deeds  to  the  effect  that  in  case  Wilcox  should 
not  use  the  lands  for  the  purposes  mentioned, 
Lyon,  or  his  heirs  and  assigns,  "shall  buy 
back  the  lands  hereby  conveyed,"  creates  a 
condition  subsequent,  in  which  a  fee  may 
vest.  Of  course,  a  condition  subsequent  em- 
braced in  the  deed  does  not  prevent  a  vest- 
ing of  the  fee,  but  this  is  upon  the  assump- 
tion that  a  fee  was  intended  to  be  conveyed. 
If  no  fee  was  intended,  there  could  be  none 
to  vest.  But  is  it  a  condition  subsequent? 
There  is  no  forfeiture  provided  for,  or  any 
re-entry  authorized,  upon  the  tiappening  of 
such  event  It  is  merely'  a  mutual  agreement 
of  the  parties— of  Wilcox  to  sell,  and  of  Lyon 
or  his  heirs  and  assigns  to  buy  back,  that 
which  had  been  conveyed  to  Wilcox,  upon 
a  price  to  be  agreed  upon  or  settled  by  arbi- 
tration. Wilcox  bad  the  right  to  demand 
that  Lyon  should  take  the  same,  as  well  as 
Lyon  had  the  right  to  insist  upon  his  right 
to  purchase.  The  covenants  were  mutual, 
and  could  be  enforced  by  either.  But  wheth- 
er it  may  be  a  condition  subsequent  or  not, 
it  does  not  appear  to  us  to  affect  the  main 
question,  considered  as  to  the  Interest  that 
the  parties  intended  to  convey  by  the  deeds 
Id  question. 

Upon  the  argument  of  this  appeal  there 
was  an  elaborate  discussion  as  to  the  rule  of 
damages  that  should  be  adopted.  We  do 
not  deem  it  necessary  at  this  time  to  enter 
upon  a  discussion  of  that  question.  The  con- 
clusion which  we  have  reached  is  that  the 
deeds  to  Wilcox  did  not  convey  to  him  the  fee 
to  the  lands  above  the  dam,  bat  that  it  did 
convey  the  right  to  maintain  the  dam  and 
to  flow  the  waters  collected  therein  upon  the 
land  that  would  be  covered  thereby;  that, 
subject  to  this  right,  Lyon  remained  the 
owner  of  the  fee  to  not  only  the  body  of  the 
pond,  but  to  the  lands  covered  by  the  flow- 
age,  with  the  right  to  the  possession  and  use 
in  connection  with  his  upland,  which  were 
not  inconslstjent  with  the  right  of  Wilcox  to 
the  use  of  the  water  as  the  exigencies  of  his 
business  might  require;  and  that  among  the 
uses  retained  by  Lyon  was  that  of  supplying 
himself  and  family  with  water  for  domestic 
purposes,  the  harvesting  of  Ice,  etc.  The  city 
of  New  York,  as  we  have  seen,  has  acquired 
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Wllcox'8  right  to  maintain  the  dam  and  to 
use  the  waters  collected  and  stored  therein. 
For  this  Lyon  has  already  received  a  com- 
pensation In  the  consideration  given  for  the 
deeds.'  Sarles  la  not,  therefore,  entitled  to 
recover  damages  therefor.  But  he  had  the 
tight  to  use  the  pond  In  connection  with  his 
upland  for  the  purposes  stated,  together  with 
the  right  to  repurchase  the  interest  conveyed, 
as  provided  for  In  the  deed;  and  these  rights 
are  real,  entitling  him  to  substantial  damages 
upon  their  being  taken  from  him,  pursuant  to 
the  provisions  of  the  act  tmder  which  these 
proceedings  were  instituted. 

We  therefore  conclude  that  the  order  of  the 
Appellate  Division  should  be  reversed,  that 
of  the  Special  Term  aiBrmed,  and  that  the 
costs  In  this  court  and  In  the  Appellate  Divi- 
sion should  be  awarded  to  the  appellant,  the 
other  costs  in  the  proceeding  to  abide  the 
final  award  of  costs. 

BABTLETT,  J.  (dissenting).  The  deeds  to 
Wilcox,  In  my  opinion,  conveyed  the  abso- 
lute fee  of  the  premises  described,  subject  to 
a  condition  subsequent  No  particular  form 
of  words  is  necessary  to  create  a  condition 
subsequent,  but  the  cases  hold  it  must  be 
clearly  expressed.  i,yon  v.  Hersey,  103  N. 
Y.  264,  8  N.  E.  518;  TJplngton  v.  Corrigan, 
151  N.  Y.  143,  45  X.  B.  359,  37  L.  B.  A.  794. 
The  premises  in  question  were  to  be  used  for 
flowage  purposes,  and  the  deeds  provide,  If 
not  so  used,  then  the  grantor,  his  heirs  and 
assigns,  "shall  buy  back  the  land  hereby  con- 
veyed at  such  price  as  may  be  agreed  upon 
between  the  parties  to  these  inresents."  A 
clause  then  follows  for  umpires  to  fix  price  if 
parties  fail  to  agree.  It  is  a  little  difficult 
to  comprehend  how  grantors  can  "buy  back" 
land  unless  title  passed  under  their  convey- 
ance.   I  vote  for  alflrmance. 

PABKER,  C.  J.,  and  O'BBIBN  and  WEB- 
NEB,  JJ.,  concur  with  HAIGHT,  J.  GBAY 
and  CTJLIiEN,  JJ.,  concur  with  BABT- 
LETT, J. 

Order  reversed,  etc. 


(176  N.  T.  126) 

COHNFELD  v.  TANBNBATJM  et  al. 

{Court  of  Appeals  of  New  York.    Oct.  6,  1903.) 

QUARDIAN  AND  WARD— DEPOSIT  OF  FUNDS— 
CHECK  OF  GUARDIAN— RIQHTS  OF  PATEB. 

1.  A  guardian  deposited  moneys  vt  a  corpora- 
tion of  which  he  was  the  manager  from  time  to 
time  with  moneys  deposited  by  him  to  his  credit 
as  guardian,  and  gave  checks  on  such  account  in 
payment  of  debts  due  from  the  corporation. 
Held  to  give  notice  to  the  payee  of  such  checks 
that  the  funds  drawn  on  were  not  those  of  tiie 
corporation  or  of  the  drawer  personally,  and 
to  put  him  on  inquiry  to  ascertam  the  authority 
of  the  maker  to  apply  such  funds  to  such  debts. 

2.  Where  a  manager  of  a  corporation  draws 
checks  on  a  fund  as  guardian,  in  the  absence  of 
affi<-mative  proof  that  there  was  money  of  the 
corporation  in  such  fund  to  the  credit  of  the 
corporation,  the  ward  may  recover  such  amount 
from  the  payee  of  the  checks. 


Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Charles  M.  Oohnf eld  against 
Leon  Tanenbaum  and  another.  From  an  or- 
der of  the  Appellate  Division  (68  N.  Y.  Supp. 
1023),  affirming  a  Judgment  for  defendant, 
plaintiff  appeals.    Beversed. 

George  W.  WelfTenbach,  for  appellant  Sol. 
M.  Stroock,  for  respondent. 

OULLBN,  3.  The  action  was  brougbt  by 
the  plalntlflr  in  his  own  right  and  as  assignee 
of  his  brothers  and  sisters,  children  and 
wards  of  Isidore  (Tohnfeld,  deceased,  to  re- 
cover from  the  defendant  the  amount  paid 
to  blm  by  said  guardian  by  three  checks,  ag- 
gregating the  sum  of  $1,200.  The  case  was 
tried  on  an  agreed  statement  of  facts,  which 
Is  extremely  meager  in  Its  details.  By  such 
statement  it  appears  that  said  Isidore  was 
appointed  guardian  of  said  children  on  Jan^ 
uary  2,  1885.  On  January  1,  1886,  he  had 
In  his  possession  moneys  of  his  wards  amount- 
ing to  $10,355.79,  and  in  March,  1892,  he 
opened  an  account  In  the  New  York  Security 
&  Trust  Company  in  the  name  of  Isidore 
Oohnfeld,  guardian,  and  deposited  therein  the 
sum  of  $12,000.  At  the  same  time  he  filed 
with  the  trust  company  a  certificate  of  his 
appointment  as  guardian  by  the  surrogate  of 
New  York  county.  Various  deposits  were 
made  to  the  credit  of  that  account,  and  checks 
drawn  against  it.  No  information  is  given 
as  to  the  sources  from  which  the  moneys  de- 
posited were  obtained,  or  the  purposes  to 
which  the  checks  drawn  on  the  account  were 
appropriated,  except  that  there  were  from 
time  to  time  some  moneys  of  the  CobUfeld 
Manufacturing  &  Trading  Company,  a  corpo- 
ration of  which  the  guardian  was  manager, 
deposited  in  the  account  What  those  sums 
were,  or  what  checks  were  drawn  against 
them.  Is  not  stated.  From  the  bank  account 
it  appears  that  on  the  1st  day  of  January, 
1893,  all  the  moneys  had  been  withdrawn 
except  a  balance  of  $61.  In  August,  Septem- 
ber, and  December  of  that  year  the  guardian 
drew  three  checks,  the  subject  of  this  action, 
and  delivered  them  to  the  defendant  In  pay- 
ment of  claims  for  rent  he  held  against  the 
Cohnfeld  Company.  The  guardian  died  in 
April,  1896,  without  ever  having  accounted 
to  the  wards  for  their  property.  The  defend- 
ant had  no  knowledge  of  the  rights  of  the 
parties  to  the  moneys  paid  to  him,  except  such 
as  was  given  to  him  by  the  form  of  the 
checks,  which  were  signed  "Isidore  Cohnfeld, 
Guardian."  On  these  facts  the  trial  court 
rendered  Judgment  for  the  defendant  which 
has  been  affirmed  by  the  Appellate  Divi^on. 

We  think  the  courts  below  erred  in  their 
disposition  of  this  case.  From  the  extremely 
meager  character  of  the  evidence,  It  will  be 
seen  on  final  analysis  that  the  determination 
of  the  case  must  be  governed  by  presump- . 
tions.  The  signature  to  the  check,  "Isidore 
(Cohnfeld,  Guardian,"  gave  the  defendant  no- 
tice that  presumptively  the  funds  being  paid 
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to  blm  were  not  ttiose  either  of  the  Cotanfeld 
Manufacturing  Company  or  of  Isidore  Oohn- 
feld  personally,  and  he  was  put  on  Inquiry 
to  ascertain  the  authority  of  Cohnfeld  to  ap- 
ply the  money  In  payment  of  the  company's 
debt  Gerard  v.  McCormlck,  130  N.  Y.  261, 
29  N.  E.  115.  14  L.  R.  A.  234.  This  prop- 
osition Is  conceded  by  both  the  courts  be- 
low. Had  he  made  the  Inquiry,  be  would 
have  learned  the  facts  which  have  already 
been  stated.  He  Is,  therefore,  chargeable 
with  all  that  those  facts  Import,  or  which 
is  fairly  to  be  Inferred  from  them.  It  is 
to  be  noted  that  the  parties  did  not  admit, 
nor  did  the  court  find,  that  at  the  time  at 
which  the  checks  in  suit  were  .drawn  there 
was  a  dollar  of  the  moneys  of  the  Cohnfeld 
Company  remaining  in  the  accounts,  nor  are 
there  any  facta  admitted  or  found  from  which 
such  an  inference  can  be  drawn.  The  find- 
ing is  that  moneys  of  the  company  were  de- 
posited in  the  account,  and  payments  made 
from  the  account  on  its  behalf,  but  not  a 
word  as  to  the  amount  of  the  deposits  or  the 
amount  of  the  payments.  It  is  very  evident 
that  the  first  question  to  be  determined  is, 
to  whom,  on  this  state  of  facts,  did  the 
moneys  of  the  account  prima  facie  belong, 
and  this  question  is  to  be  decided  between 
the  plaintiff  and  the  defendant,  the  same  as 
it  would  be  between  the  plaintiff  and  the 
(«mpany  were  that  company  asserting  its 
rights  to  the  moneys  on  deposit  No  evi- 
dence was  given  by  the  plaintiff  to  show  that 
any  of  the  moneys  of  the  wards  were  de- 
posited in  the  account  subsequent  to  its  de- 
pletion In  January,  1883,  and  for  this  rea- 
Mn  the  courts  below  were  of  opinion  that 
the  plaintiff  had  failed  to  identify  the  mon- 
eys paid  to  tiie  defendant.  But  it  was  not 
necessary  for  the  plaintiff  to  give  evidence 
on  the  subject.  The  account  was  that  of  the 
wards,  <w  of  thrfr  property.  There  is  nei- 
ther finding  nor  -pcoot  that  the  guardian  em- 
bezzled the  money  withdrawn  by  him  itrlor 
to  January,  1893.  The  money  may  have 
been  drawn  out  for  investment,  or  other 
legitimate  purposes,  and  when  moneys  were 
subsequently  received  by  the  guardian  from 
such  Investments,  it  was  his  duty  to  again 
deposit  them.  But  tf  we  assume  that  the 
guardian  had  embemled  the  money,  the  obli- 
gation existed  to  make  restitution,  and  his 
subsequent  deposits,  from  whatever  sources 
received,  would  be  an  appropriation  of  those 
moneys  in  satisfaction  of  bis  wards'  claim 
against  him.  From  such  time  they  became 
the  infants'  moneys  as  against  every  one  ex- 
cept one  who,  claiming  the  moneys,  could 
show  they  had  been  wrongfully  diverted. 
Baker  v.  New  York  National  Exchange  Bank, 
100  N.  T.  31,  2  N.  E.  452,  53  Am.  St  Rep. 
150.  In  the  opinion  of  the  learned  Appellate 
Division  It  Is  said:  "It  Is  immaterial  that 
In  this  case  the  account  was  opened  and  con- 
tinued in  Cohnfeld's  name  as  guardian.  We 
have  a  ml.xed  fvmd  to  deal  with,  In  which 
moneys  of  different  parties  were  mingled  by 


one  occi^>yIng  a  fiduciary  relation  to  both 
parties,  and  the  rights  of  these  parties  are 
to  be  settled  uxwn  equitable  principles."  We 
entertain  a  different  view.  We  think  the 
point  on  which  this  case  turns  is  the  name 
and  character  In  which  the  account  was  open- 
ed and  kept  In  the  absence  ot  proof  to  the 
contrary,  all  the  moneys  In  that  account 
were  presumptively  the  property  of  the 
wards.  For  another  party  to  successfully 
reach  any  part  of  the  fund,  It  would  be  In- 
sufilclent  to  show  merely  that  moneys  of  the 
party  had  been  improperly  placed  in  the  ac- 
count; It  would  be  necessary  to  go  further, 
and  to  prove  the  amount  -so  deposited;  In 
other  words,,  the  burden  of  proof  would  rest 
on  the  claimant  to  establish  just  what  por- 
tion of  the  fund  belonged  to  him,  and  the 
remainder,  as  to  which  he  failed  to  affirma- 
tively show  title,  would  he  awarded  to  the 
party  in  whose  name  the  account  stood,  and 
to  whom  it  presumptively  belonged.  As  al- 
ready said,  there  is  no  proof  In  the  case  that 
at  any  time  any  particular  sum  aa  deposit 
was  the  property  of  the  Cohnfeld  Company. 

These  views  dispose  of  the  objection  that 
the  plaintiff  failed  to  comply  with  the  rule 
that  to  follow  trust  funds  they  must  be  Iden- 
tified. The  funds  In  this  case  were  identi- 
fied by  their  deposit  in  the  trust  company  to 
the  credit  of  Cohnfeld,  guardian.  Nor  do 
we  see  that  the  rule  adopted  In  Clayton's 
Case  (Devoynes"  v.  Noble,  1  Merlvale,  Ch. 
Rep.  572)  has  any  application  to  this  case. 
That  rule,  that  the  earliest  draft  should  be 
charged  against  the  earliest  deposits,  might 
apply  if  it  ai>peared  that  the  moneys  on  de- 
Itoslt  were  insufficient  to  satisfy  the  claims 
of  both  cestiiis  que  trustent— the  wards  and 
the  Cohnfeld  Company;  but  it  has  no  bear- 
ing on  the  proposition  that  the  burden  rested 
on  the  Cohnfeld  Company  or  on  the  defend- 
ant, who  claims  under  it  to  establish  that  It 
had  any  claim  on  the  trust  fund. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  the  event. 

PARKER,  C.  J.,  and  BABTLETT, 
HAIGHT,  MARTIN,  VANN,  and  WERNER, 
JJ.,  concur. 

Judgment  reversed,  etc. 


aw  N.  Y.  liS> 
NILES  T.  NEW  YORK  CENT.  &  H.  &  R. 

CO.  et  al. 
(Court  of  Appeals  of  New  York.    Oct  6,  1903.) 

CORPORATIONS— CONSPIRACY  OF  OFFICERS— 
—ACTION  BY  STOCKHOLDBR— DAMAQBS. 
1.  An  individual  stockholder  cannot  main- 
tain an  action  to  recover  damages  resulting  from 
a  conspiracy  entered  Into  by  a  majority  of  the 
stockholders  of  the  corporation  to  wreck  it,  by 
the  officers  of  the  company  refusing  to  accept 
business  that  would  enable  it  to  pay  the  In- 
terest on  its  funded  debt,  thereby  bringing 
nbont  a  foreclosure  sale,  as  the  damages  re- 
sulting therefrom  belong  to  the  corporation,  and 
not  to  such  stockholder. 
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2.  An  action  to  recoTer  for  conspiracy  among 
the  offlceis  of  a  corporation  to  wreck  It  muBt 
be  brought  by  the  corporation  or  its  receiver, 
or  by  any  stockholder  after  demand  on  behalf 
of  the  corporation. 

3.  The  measure  of  damages  in  an  action  to 
recover  for  conspiracy  by  officers  of  the  corpora- 
tion to  wreclc  the  same  would  be  the  value  of 
the  property  and  franchises  of  the  corporation 
as  it  existed  before  the  acts  of  the  conspirators 
producing  insolvency,  less  the  amount  which 
the  property  brought  on  foreclosure  sale. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Robert  L.  NUea  against  the  Nev 
York  Central  &  Hudson  River  Railroad  Com- 
pany and  others.  From  a  Judgment  of  the 
AppeUate  Division  (74  N.  T.  Snpp.  617)  af- 
firming a  judgment  (71  N.  Y.  Snpp.  271)  sus- 
taining demurrers  to  and  dismissing  the  com> 
plaint,  plaintiff  appeals.    Affirmed. 

Louis  Blarshall  and  Nathaniel  A.  Elsberg, 
for  appellant  Thomas  Tbacber  and  Ira  A. 
Place,  for  respondents. 

HAIGHT,  J.  The  demurrers  Interposed  to 
the  plaintiff's  complaint  were  upon  the 
ground  that  the  facts  stated  therein  were  not 
sufflcient  to  constitute  a  cause  of  action.  The 
allegations  of  the  complaint  are  somewhat 
voluminous,  but,  so  far  as  they  are  necessary 
to  present  the  question  to  be  determined  up- 
on this  review,  they  may  be  summarized  and 
stated  in  substance,  as  follows:  The  plaln- 
tifl  was  b  stockholder  of  the  New  York  & 
Northern  Raitaroad.  Company,  which  own6d 
and  operated  a  railroad  from  its  junction 
with  the  Manhattan  Railway,  near  155tb 
street,  in  the  city  of  New  York,  to  a  point  on 
the  New  York  &  Harlem  Railroad  at  or  near 
Brewster,  in  Putnam  county.  The  company 
bad  about  60  miles  of  railroad,  with  terminal 
facilities  and  other  property,  in  the  city  of 
New  York  and  elsewhere,  of  great  value, 
which  competed  with  the  New  York  Central 
&  Hudson  River  Railroad,  or  roads  which  it 
controlled.  Under  these  circumstances  the 
defendants  wrongfully,  unlawfully,  fraudu- 
lently, and  maliciously  entered  into  a  com- 
bination and  conspiracy  to  procure  for  the 
New  York  C!entral  &  Hudson  River  Railroad 
Company  the  possession,  control,  and  virtual 
ownership  of  the  property  and  franchises  ot 
the  New  York  &  Northern  Company.  Among 
the  overt  acts  alleged  to  have  taken  place  in 
order  to  accomplish  this  result  are  the  fol- 
lowing: A  majority  of  the  stock  of  the  New 
York  &  Northcm  Company  was  purchased  by 
the  defendants,  and  officers  friendly  to  them 
were  elected.  These  officers,  after  obtaining 
tbe  possession  of  the  company,  obstructed 
and  hampered  its  business  by  refusing  traffic 
offered  to  it  by  other  tranBi)ortation  compa- 
nies and  shippers,  thus  depriving  It  of  the  in- 
come which  it  might  have  received,  and  di- 
verted its  earnings  so  as  to  leave  it  without 
«nfficlent  funds  with  which  to  pay  the  interest 

Y  2.  See  Corporatloni,  vol.  IS,  Cent.  Dig.  U  M20, 
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accruing  and  accrued  upon  Its  bonded  Indebt- 
edness. That  thereupon  the  defendants  pur- 
chased or  secured  the  control,  by  cmtract,  of 
a  majority  of  the  outstanding  bonds,  and  then 
procured  tbe  trustee  to  institute  an  action  for 
the  foreclosure  of  the  mortgage  given  to  se- 
cure the  payment  of  the  bonds.  This  action 
resulted  in  a  sale  of  the  property  of  the  com- 
pany to  the  New  York  8c  Putnam  Railroad 
Company,  who  leased  the  same  to  the  New 
York  Central  &  Hudson  River  Railroad  Com- 
pany for  a  period  of  999  years,  who  thereup- 
on mortgaged  Its  property  to  secure  the  pay- 
ment of  bonds  amounting  to  $100,000,000, 
which  have  passed  into,  the  hands  of  bona 
tide  purchasers,  thus  rendering  the  plaintiff's 
stock  of  no  value.  He  demanded  judgment 
for  the  value  of  his  stock  before  it  was  In- 
jured by  the  action  of  the  conspirators. 

The  action  is  at  law  for  the  purpose  of  re- 
covering the  damages  which  tbe  plaintiff  has 
sustained,  and  is  not  brought  for  or  on  behalf 
of  the  corporation  or  of  its  stockholders.  The 
question  raised  for  review  Is  as  to  whether 
the  damages  resulting  from  the  conspiracy 
belong  to  the  corporation  or  to  the  Indi- 
vidual stockholder.  In  determining  this  ques- 
tion we  must  bear  in  mind  that  the  rights 
of  creditors  are  superior  to  those  of  tbe  stock- 
holders, who  are  only  permitted  to  share  in 
the  earnings  of  the  corporation  or  In  the  di- 
vision of  its  assets  after  tbe  claims  of  cred- 
itors have  been  satisfied.  We  are  thus 
brought  to  a  consideration  of  the  nature  of 
the  Injury  infiicted  by  the  conspirators. 
Many  of  the  overt  acts  alleged  are  lawful 
and  justifiable- when  done  In  good  faith,  and 
without  any  Intent  or  purpose  to  barm  oth- 
ers—as,  for  instance.  It  was  lawful  for  de- 
fendant Morgan  and  his  associates  to  pur- 
chase stock  and  bonds  of  the  New  York  & 
Northern  Company,  and  to  hold  the  same  for 
Investment  or  for  profit.  Upon  the  failure  of 
the  company  to  pay  the  interest  accrued  up- 
on the  bonded  Indebtedness,  they  had  the 
right  to  petition  the  trustee  to  foreclose  the 
mortgage;  but  they  had  no  right  to  enter 
into  a  conspiracy  with  the  officers  of  the  cor- 
poration, elected  by  them  after  they  had  ac- 
quired a  majority  of  the  stock,  to  refuse  to 
accept  traffic  from  other  railroad  and  trans- 
portation companies,  from  which  the  cor- 
poration could  have  derived  an  Income  suffi- 
cient to  pay  the  Interest  accruing  upon  the 
bonded  Indebtedness,  or  to  otherwise  divert 
the  earnings  of  the  company  so  as  to  bring  it 
In  default,  and  permit  the  bringing  of  tbe 
foreclosure  action  for  the  purpose  of  cutting 
off  the  Interest  of  the  minority  stockholders 
or  of  the  general  creditors.  The  refusing  of 
traffic  and  the  diversion  of  funds  operated  to 
deplete  the  company's  treasury,  and  was  a 
direct  wrong  to  the  corporation.  It  was  an, 
injury  for  which  an  action  could  have  been 
maintained  by  the  corporation,  its  receiver,  if 
one  had  been  appointed,  or  by  any  stockhold- 
er, after  proper  demand,  in  behalf  of  the 
company  and  for  Its  benefit    In  such  an  ac- 
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Hon  the  creditors  are  vitally  Interested.  They 
have  the  right  to  have  the  action  prosecuted 
on  behalf  of  the-  company,  so  that  their  In- 
terests may  be  protected,  and  their  claims 
paid  out  of  any'recovery  which  may  be  ob- 
tained. 

True,  the  plaintiff  has  suffered  a  deprecia- 
tion in  the  value  of  his  stock  as  a  result  of 
the  wrong,  and  in  this  respect  the  injury  was 
personal  to  the  holders  of  the  stock.  But 
every  stockholder  has  suffered  from  the  same 
wrong,  and,  if  the  plaintiff  can  maintain  an 
action  for  the  recovery  of  the  damages  sus- 
tained by  him,  every  stockholder  must  be 
accorded  the  same  right  The  injury,  how- 
ever, resulting  from  the  wrong,  was,  as  we 
have  seen,  to  the  corporation.  The  deprecia- 
tion in  the  value  of  the  plaintiff's  stock  and 
that  of  the  other  stockholders  was  in  conse- 
quence of  the  waste  and  destruction  of  the 
property  and  franchise  of  the  corporation. 
There  are  wrongs  which,  if  committed  against 
a  stockholder,  entitle  him  to  a  right  of  ac- 
tion against  the  person  committing  the  wrong 
for  the  damages  sustained— as,  for  instance, 
where  a  person  had  been  induced  to  purchase 
stock  in  a  corporation,  and  pay  a  higher  price 
than  the  stock  was  fairly  and  reasonably 
worth,  or  where  the  owner  of  stock  had  been 
Induced  to  part  with  it  for  a  less  sum  than 
its  true  value  by  reason  of  false  and  fraudu- 
lent representations  of  others  with  reference 
to  its  value.  Bothmiller  v.  Stein,  143  N.  Y. 
581,  38  N.  B.  718,  26  L.  B.  A.  148;  Bitchle 
V.  McMullen,  79  Fed.  522,  25  C.  O.  A.  60. 
But  these  wrongs  are  distinguishable  from 
those  against  the  corporation.  They  result 
in  injury  to  the  stockholder  upon  whom  the 
wrong  is  practiced,'  but  do  not  Injure  the  oth- 
er stockholders  or  the  corporation  Itself.  The 
injuries,  however,  In  this  case,  are  not  of 
that  character.  The  defendants  had  obtain- 
ed control  of  the  affairs  of  the  corporation 
through  the  board  of  directors  elected  by 
them.  These  directors  undertook  to  manage 
the  property  of  the  corporation  in  good  faith, 
according  to  their  best  Judgment  and  skill, 
in  the  interests  of  all  of  the  stockholders. 
Having  assumed  the  management,  they  were 
bound  to  use  their  best  endeavors  to  prevent 
default  In  the  payment  of  interest,  and  the 
consequent  sacrifice  of  the  corporate  prop- 
erty. Under  the  allegations  of  the  complaint, 
the  directors  of  this  corporation  not  only  fail- 
ed to  discliarge  their  duties  to  the  stock- 
holders, but  they  actively  participated  in 
the  depletion  of  the  company's  treasury  and 
In  a  sacrifice  of  the  company's  property,  thus 
depriving  the  stockholders  and  the  credit- 
ors of  that  which  belonged  to  them. 

It  is  suggested  that  the  corporation  is  in 
the  hands  of  a  board  of  directors  controlled 
by  the  defendants,  and  that  they  would  work 
against  the  interest  of  the  minority  stock- 
holders. It  is  also  urged  that  the  remedy 
of  the  stockholders,  through  the  corporation, 
is  inadequate,  and  that.  If  a  recovery  should 
be  had,  the  proceeds  might  not  reach  the 


plaintiff,  thus  leaving  him  with  a  barren  vic- 
tory. It  is  doubtless  true  that  the  interests 
of  the  directors  are  inimical  to  those  of  the 
plaintiff  and  other  minority  stockholders, 
but  the  Supreme  Ck>urt  has  ample  power  to 
protect  the  minority  stockholders,  even 
against  the  unlawful  acts  of  the  company's 
board  of  directors.  It  may  appoint  a  receiv- 
er, if  it  has  not  already  done  so;  and  he 
may  bring  the  action,  or  the  plaintiff  him- 
self, where  the  officers  of  the  corporation  are 
under  the  control  of  the  parties  to  be  sued, 
may  bring  the  action  in  his  own  name,  but 
in  the  right  of  the  corporation,  making  It  a 
party  defendant.  Flynn  v.  Brooklyn  City  R. 
Co.,  158  N.  T.  493-608,  53  N.  E.  520.  As  to 
the  suggested  Inadequacy  of  the  remedy,  we 
apprehend  there  is  no  trouble.  If  the  de- 
fendants conspired  with  the  officers  of  the 
company  to  improperly  deplete  its  treas- 
ury, and  thus  render  the  corporation  Insol- 
vent, in  order  that  a  sale  might  be  made 
upon  a  foreclosure  Judgment,  and  the  stock- 
holders and  creditors  thus  deprived  of  their 
interest  in  the  property,  we  see  no  reason 
why  the  damages  recoverable  may  not  be 
for  the  full  value  of  the  property  and  fran- 
chises of  the  corporation  as  It  existed  prior 
to  the  overt  acts  complained  of,  producing 
Insolvency,  less  that  which  the  property  ac- 
tually brought  upon  the  foreclosure  sale. 
This  would  afford  full  protection  to  all  con- 
cerned. It  would  Indemnify  the  creditors, 
and  if  the  stock  of  the  company  was  actual- 
ly worth  $35,  or  any  other  sum,  per  share,  it 
would  restore  to  the  stockholders  the  prop- 
erty of  which  they  have  been  deprived,  or 
compensation  therefor. 

While  the  case  of  Flynn  ▼.  Brooklyn  City 
S.  Co.,  supra,  differs  widely  in  its  facts  trora 
the  case  under  consideration,  the  principle- 
involved  is  quite  similar.  In  that  case  Yann,. 
J.,  in  delivering  the  opinion  of  the  court, 
says,  with  reference  to  the  subject  we  have- 
under  review,  that  "while  courts  cannot  com- 
pel directors  or  stockholders,  proceeding  by 
the  vote  of  a  majority,  to  act  wisely,  they 
can  compel  them  to  act  honestly,  or  undo- 
their  work  if  they  act  otherwise.  Where  a 
majority  of  the  directors  or  stockholders,  or- 
both,  acting  in  bad  faith,  carry  into  effect  a 
scheme  which,  even  if  lawful  upon  its  face^ 
Is  intended  to  circumvent  the  minority  stock- 
holders and  defraud  them  out  of  their  legal 
rights,  the  courts  may  interfere  and  remedy 
the  wrong.  Action  on  the  part  of  directors 
or  stockholders,  pursuant  to  a  fraudulent 
scheme  designed  to  Injure  the  other  stock- 
holders, will  sustain  an  action  by  the  corpora- 
tion, or,  if  it  refuses  to  act,  by  a  stockholder 
in  its  stead  for  the  benefit  of  all  the  in- 
jured stockholders."  In  the  case  of  Farmers*' 
Loan  &  Trust  Co.  v.  New  Tork  ft  Northern- 
By.  Co.,  150  N.  Y.  410,  44  N.  B.  1043,  34  L. 
H.  A.  76,  65  Am.  St  Rep.  689,  we  reversed  tfae- 
Judgment  of  foreclosure  referred  to  In  the 
complaint  in  this  action.  In  the  trial  of  the- 
foreclosure  action  In  that  case  the  trial  court 
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excluded  the  eyidence  offered  to  the  effect 
that  the  officers  of  the  company  had  declined 
to  accept  traffic  from  other  roads,  and  had 
diverted  Its  money.  It  was  because  of  the 
exclusion  of  this  evidence  that  the  judgment 
was  reversed,  thus  In  effect  holding  that,  had 
the  facts  appeared  as  claimed  In  the  offer, 
they  would  have  established  a  good  defense 
In  equity  to  the  action.  It  now  appears  that 
a  sale  of  the  company's  property  under  the 
foreclosure  judgment  had  taken  place  before 
the  reversal  of  the  judgment  But  it  would 
seem  to  logically  follow  that.  If  the  matter 
excluded  constituted  a  defense  -which  the 
corporation  could  avail  itself  of,  the  dam- 
ages resulting  would  also  belong  to  the  cor- 
poration. See,  also,  Leslie  v.  Lorlllard,  110 
N.  Y.  519-585,  18  N.  B.  363,  1  L.  K.  A.  456; 
Gamble  v.  Queens  County  Water  Co.,  128  N. 
T,  91,  25  N.  B.  201,  9  li.  R.  A.  627;  Sage  v. 
Culver.  147  N.  Y.  245,  41  N.  E.  513;  Hawes 
T.  Oakland,  104  U.  S.  460,  26  L.  Ed.  827. 

We  think  that  the  damages  belong  to  the 
corporation,  and  not  to  the  individual  stock- 
holder, and  that  the  judgment  should  be  af- 
firmed, with  costs. 

PARKER,  C.  J.,  and  O'BRIBN,  BART- 
LETT,  MARTIN,  and  VANN,  JJ.,  concur. 
GRAY,  J.,  not  sittlilg. 

Judgment  affirmed. 

an  N.  T.  iffl) 

BROWN  V.  SUPREME  COURT  L  Q.  P. 
(Court  of  Appeals  of  New  York.    Oct.  6,  1903.) 

MOTUAI.    BBNBPIT    ASSOCIATIONS-BY-LAWS— 
VALIDITY— APPEAL  TO  COURTS. 

1.  A  bv-Iaw  of  a  mutual  benefit  association, 
whereunder  members  who  pay  their  daes  and 
assessments  precisely  as  provided  by  the  by- 
laws are  deprived  of  their  rights  of  membership, 
including  a  forfeiture  of  their  insurance,  if  the 
officers  of  the  company  ordered  to  receive  such 
dues  fail  to  pay  over  the  moneys,  la  unrea- 
sonable, and  does  not  affect  the  status  of  mem- 
bers in  good  standing. 

2.  Where  the  obstacles  to  the  prosecution  of 
an  appeal  in  a  benerolent  association  are  so 
great  as  to  amount  almost  to  a  denial  of  jus- 
tice, and  where,  if  prosecuted,  no  relief  would 
result  therefrom,  such  by-laws  are  not  a  bar  to 
an  action  by  a  suspended  member,  who  is  denied 
reinstatement,  though  they  also  provide  that  no 
member  shall  be  entitled  to  bring  any  legal 
proceedings  until  he  shall  have  exhausted  all 
his  remedies  by  such  appeals. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department 

In  the  matter  of  the  application  of  Lesser 
Brown  for  writ  of  mandamus  against  the 
Supreme  Court  of  the  Independent  Order  of 
Foresters.  From  a  judgment  of  the  Appel- 
late Division  affirming  a  judgment  In  favor 
of  plaintiff  (72  N.  Y.  Sopp.  800),  defendant  ap- 
peals   Affirmed. 

O.  P.  Stockwell,  for  appellant  David  Rua- 
lander,  for  respondent. 


f  2.  See  iDsuranc*,  vol.  X,  C«ot.  Dig.  ^  19S7. 
68  N.E.-10 


O'BRIEN,  J.  The  courts  below  have  ad- 
judged that  the  plaintiff  or  relator  was  en- 
titled to  a  peremptory  writ  of  mandamus 
commanding  the  defendant  to  reinstate  the 
relator  In  all  his  rights  and  privileges  as  a 
member  of  the  order  of  Foresters  in  good 
standing  upon  payment  by  him  of  such  dues 
and  assessments  as  have  accrued  since  the 
date  of  his  suspension,  and,  further,  that  the 
relator  recover  his  costs  of  the  proceedings. 
This  appeal  presents  the  question  whether 
the  relator  was  entitled  to  that  relief  upon 
the  undisputed  facts. 

The  defendant  is  a  foreign  corporation,  or- 
ganized under  the  laws  of  Canada  on  the 
fraternal  and  mutual  benefit  plan,  doing  busi- 
ness in  this  state.  The  purposes  of  the  cor- 
poration, the  rules  for  its  government,  and 
the  rights,  duties,  and  obligations  of  the 
members  are  embodied  In  the  constitution 
and  by-laws.  The  corporation  has  made  a 
very  liberal  use  of  the  power  to  enact  by- 
laws, since  it  appears  from  the  record  that 
at  least  258  sections  were  in  force  at  the  time 
of  the  several  transactions  out  of  which  this 
controversy  arises.  These  sections  constitute 
an  elaborate  and  somewhat  complicated  code 
of  laws,  many  of  which  are  quite  drastic  in 
their  operation  upon  the  rights  of  members, 
as  will  presently  appear.  One  of  the  primary 
and  principal  purposes  of  the  corporation  was 
to  insure  the  lives  of  Its  members,  and  to 
afford  them  asslBtance  In  case  of  physical  dis- 
ability or  sickness,  as  prescribed  in  the  law 
of  its  creation.  It  is  admitted  that  on  the 
last  day  of  September,  1900,  the  rehitor  was 
a  member  in  good  standing  of  the  organiza- 
tion and  of  one  of  its  subordinate  lodges  in 
this  state,  and  was  insured  in  the  defendant 
In  the  sum  of  $1,000;  that  all  his  dues  and 
assessments  as  a  member  of  the  order  and 
as  the  holder  of  such  insurance,  which,  by 
the  constitution  and  by-laws  of  the  defend- 
ant, he  was  required  to  pay,  were  fully  paid 
up  to  that  date.  In  fact  there  Is  no  claim 
made  by  the  defendant  that  the  relator  ever 
was  personally  in  default  with  respect  to  any 
duty  or  obligation  to  the  defendant  concern- 
ing the  insurance  or  his  status  as  a  member 
of  the  organization,  but  notwithstanding  all 
this,  the  defendant's  contention  is  that  he  has 
ceased  to  be  a  member  of  the  order,  and  has 
lost  all  rights  as  such  member.  Including  a 
forfeiture  of  the  insurance. 

A  brief  review  of  the  argument  in  support 
of  this  proposition  Is  ail  that  is  necessary  to 
the  disposition  of  this  appeal.  The  by-laws 
provide  that  the  relator's  dues  and  assess- 
ments were  to  be  paid  to  the  financial  secre- 
tary of  the  subordinate  lodge  or  court,  as  It 
is  called,  and  he  complied  with  this  require- 
ment and  made  the  payments  accordingly. 
But  the  by-laws  also  provide  that  Its  own 
officer,  thus  receiving  the  money,  shall  be 
deemed  to  be  the  agent  of  the  member  mak- 
ing the  payment,  and  any  default  on  the 
part  of  that  officer  to  transmit  the  money  to 
the  principal  office  shall  be  imputed  to  the 
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member,  aod  not  until  the  money  la  actually 
transmitted  to  the  defendant's  proper  officer 
at  the  principal  office  Is  the  obligation  of  the 
paying  member  discharged.  In  this  case  It 
appears  that  the  financial  secretary  of  the 
relator's  lodge  did  not  transmit  the  funds, 
but  made  default  In  that  respect.  The  by- 
laws then  provide  that  any  subordinate  lodge 
or  court,  not  transmitting  the  funds  so  re- 
ceived on  the  1st  day  of  the  succeeding 
month,  and  so  continuing  In  default  until  the 
end  of  the  month,  shall  ipso  facto  be  deemed 
to  be  suspended  on  the  Ist  day  of  the  suc- 
ceeding month.  This  suspension  affects  not 
only  the  subordinate  court  as  such,  but  the 
whole  body  of  Its  membership,  and  thus  the 
innocent  and  the  guilty  are  cut  off  from  all 
the  benefits  of  the  association  through  the 
default  or  misconduct  of  the  defendant's  own 
agent,  and  without  any  fault  of  their  own. 
It  Is  true  that  the  member  may  be  reinstated 
when  the  default  has  ceased,  but  not  unless 
he  is  able  to  present  a  certificate  of  good 
health,  or  to  pass  the  medical  board.  The 
relator  attempted  to  comply  with  this  provi- 
sion, but  was  unable  to  procure  the  certificate 
of  good  health  or  pass  the  medical  examina- 
tion, as  his  physical  condition  was  impaired 
In  consequence  of  an  operation  performed  aft- 
er he  became  a  member,  and  while  In  good 
standing,  and  so  his  application  for  reinstate- 
ment was  rejected. 

The  constitution  and  by-laws  provide  for 
appeals  from  decisions  of  this  character  to 
various  courts  or  tribunals  within  the  order, 
and  that  no  member  shall  be  entitled  to  bring 
any  civil  action  or  legal  proceeding  until 
be  shall  have  exhausted  all  the  remedies  by 
such  appeals.  The  tribunal  of  last  resort 
of  the  order  is  called  the  "supreme  court," 
but  It  is  found  that  no  session  of  that  body 
was  held  after  the  suspenRton  of  the  relator 
and  before  the  30th  day  of  January,  1901, 
when  this  proceeding  was  commenced,  and 
that  none  could  bo  held  until  the  second 
Tuesday  In  April,  1902,  and  then  In  the  city 
of  Los  Angeles,  In  the  state  of  California. 
It  Is  argued  that  these  regulations  or  laws 
debar  the  relator  from  any  remedy  or  relief 
In  the  courts  of  this  state.  Conceding  that 
the  constitution  and  by-laws  of  the  defond- 
ant  are  a  part  of  the  contract  between  the 
parties,  and  the  general  rule  that  the  law 
permits  great  freedom  of  action  In  making 
contracts,  there  are  some  restrictions  placed 
upon  that  right  by  legislation  by  public  pol- 
icy and  by  the  nature  of  things.  As  this 
court  has  said  In  a  recent  case:  "Parties  can- 
not make  a  binding  contract  in  violation  of 
law  or  of  public  policy.  They  cannot  In  the 
same  instrument  agree  that  a  thing  exists 
and  that  it  does  not  exist,  or  provide  that 
one  is  the  agent  of  the  other,  and  at  the  same 
time,  and  in  reference  to  the  same  subject, 
that  there  is  no  relation  of  agency  between 
them.  They  cannot  bind  themselves  by 
agreeing  that  a  loan,  in  fact  void  for  usury, 
is  not  usurious,   or  that   a   copartnership, 


which  actually  exists  between  them,  does  not 
exist.  They  cannot,  by  agreement,  change 
the  laws  of  nature  or  of  logic,  or  create  rela- 
tions physical,  legal,  or  moral,  which  can- 
not be  created.  In  other  words,  they  cannot 
accomplish  the  impossible  by  contract" 
Stemaman  v.  Met  Life  Ins.  Co.,  170  N.  Y. 
13,  62  N.  B.  763,  57  L.  R.  A.  318,  88  Am.  St. 
Rep.  625.  In  so  far  as  the  defendant  at- 
tempted by  the  enactment  of  by-laws  to 
make  the  default  or  misconduct  of  Its  own 
agent  and  officer  the  default  and  misconduct 
of  the  members,  who  had  paid  their  dues 
and  assessments  precisely  as  the  regulations 
required.  Its  action  was  nugatory.  No  corpo- 
ration can  be  deemed  to  possess  the  power 
to  visit  upon  its  members  the  consequences 
of  a  default  in  the  payment  of  funds  by  its 
agent  and  officer  to  the  extent  of  excluding 
the  members  from  all  their  rights,  and  vir- 
tually expelling  them  for  such  reason  from 
the  organization. 

The  learned  courts  below  have  held  that 
the  by-laws  had  no  effect  upon  the  statiis  of 
the  relator  as  a  member  of  the  order  in  good 
standing,  for  the  reason  that  in  so  far  as 
they  deprived  him  of  the  rights  acquired  by 
his  membership,  they  wore  unreasonable  and 
void.  We  fully  concur  in  this  view  of  the 
case,  and  in  the  reasons  stated  in  support  of 
it  In  the  learned  opinion  below.  The  defend- 
ant had  no  power,  under  the  circumstances 
of  this  case,  to  deprive  the  relator  of  the 
right  to  resort  to  the  civil  courts  for  redress, 
or  to  compel  him  to  seek  his  remedies  by 
appeal-  to  the  various  Judicatories  erected 
within  the  order.  The  manner  In  which 
these  courts  are  organized,  the  expense  and 
delay  involved  in  procuring  a  hearing  In  an- 
other and  very  remote  jurisdiction,  wSre  ob- 
stacles that  amounted  almost  to  a  denial  of 
justice.  But  it  Is  plain  that  such  an  appeal 
could  result  in  no  relief  to  the  relator,  since, 
under  its  own  laws,  the  defendant  could  not 
reinstate  him  without  the  medical  certificate, 
and  It  was  impossible  to  procure  that. 

We  think  that  the  judgment  is  right,  and 
must  be  affirmed,  with  costs. 

PARKER,  O.  J.,  and  BARTLETT,  VANN. 
CULLEN,  and  WERNER,  JJ.,  concur.  MAR- 
TIN, J.,  absent 

Judgment  affirmed. 


(176  N.  Y.  163) 
WALSH  v.  CENTRAL  NEW  YORK  TELE- 
PHONE &  TELEGRAPH  CO. 
(Court  of  Appeals  of  New  York.    Oct  6, 1903.) 

DEFECTIVE    STREET— CONTRIBCTORT    NEOLI- 

GENCBJ— INSTRUCTIONS. 

1.  A  bicyclist  wag  riding  after  dark  between 
the  rails  of  a  railroad  track  on  a  street  In 
which  a  trench  was  excavated  about  three  feet 
from  the  track,  and  a  manhole  constructed  with- 


%  1.  See  Municipal  Corporatlona,  vol.  M.  Cent  Dls 
tt  1682,  1756. 
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in  a  foot  ot  the  track.  The  street  had  been  bar- 
ricaded on  that  side,  and  red  lights  placed 
thereon.  In  order  to  avoid  a  car  on  the  other 
track,  coming  from  the  opposite  direction,  he 
attempted  to  ride  on  a  strip  between  the  track 
and  trench,  and  fell  into  the  manhole.  Held 
thAt,  as  a  matter  of  law,  he  was  not  guilty  of 
contributory  negligence. 

2.  Where  a  bicyclist  was  riding  in  the  night 
on  a  street  in  which  a  trench  was  being  ex- 
cavated, where  red  liRhts  and  the  dirt  thrown 
up  by  the  trench  indicated  there  was  danger, 
an  instruction  that  he  was  bound  to  exercise 
unusual  care,  and  that  by  "unusual  care"  was 
meant  a  greater  degi-ee  of  care  than  was  neces- 
sary in  using' an  nnobstrncted  street,  was  im- 
properly  refused. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Ttsloii,  Fourtb  Department 

Action  by  Dennis  Walsh  pgalnst  the  Cen- 
tral New  York  Telephone  &  Telegraph  Com- 
pany. From  a  Judgment  of  the  Appellate 
Division  (77  N.  Y.  Supp.  798)  affirming  a 
Judgment  for  plaintiff,  defendant  appeals. 
Keversed. 

Edwin  Nottingnam,  for  appellant  James 
Devlne,  for  respondent. 

CULLEN,  J.  The  action  was  brought,  to 
recoTer  for  damages  for  personal  injuries. 
At  tbe  time  of  the  accident  the  defendant 
was  engaged  in  laying  a  subway  or  conduit 
in  South  Sallna  street,  in  the  city  of  Syra- 
cnse.  The  street  runs  north  and  south,  and 
in  tbe  middle  of  it  is  laid  a  double-track 
street  railroad.  For  the  purpose  of  laying 
the  conduit  the  defendant  had  excavated  at 
a  distance  of  about  3  feet  west  of  the  wester- 
ly rail  a  trench  2  feet  in  width,  and  varying 
in  depth  from  2%  to  3%  feet  At  points 
along  the  line  of  tbe  subway,  manholes  were 
to  be  constructed.  The  one  in  question.  Into 
the  excavation  for  which  tbe  plaintiff  fell, 
was  about  6  feet  wide,  east  and  west,  and  9 
feet  long,  north  and  south.  The  easterly 
side  or  line  of  the  manhole  was  a  little  more 
than  a  foot  from  the  westerly  track.  The 
earth  taken  from  the  trench  was  cast  on  its 
westerly  side,  so  as  not  to  obstruct  tbe  move- 
ment of  the  street  cars,  tbe  running  boards 
of  which  projected  from  a  foot  and  a  half  to 
over  2  feet  beyond  the  rails  at  a  height  of 
14  inches  above  the  pavement.  The  part  of 
the  carriageway  lying  to  the  west  of  the  rail- 
road tracks  was  closed  by  barricades.  The 
carriageway  to  the  east  of  the  tracks,  In 
width  18  feet  was  wholly  unobstructed.  On 
the  night  on  which  the  accident  occurred,  red 
lights  were  placed  at  the  barricades,  and  also 
along  tbe  ridge  of  earth  thrown  out  from 
the  trench.  About  half-past  8  the  plaintiff 
and  his  brother  were  proceeding  on  bicycles 
•  southerly  along  the  street;  the  plaintiff  rid- 
ing between  the  two  rails  of  the  westerly 
track,  bis  brother  in  the  space  between  the 
two  tracks.  They  encountered  another  bicy- 
cle and  a  car  proceeding  north  on  tbe  easter- 
ly track.  Thereupon  the  plaintiff  turned  out 
of  tbe  south-bound  track  to  tbe  3-foot  strip 
between  the  trench  and  that  track.  In  order, 
as  be  testified,  to  permit  tbe  brother  to  take 


his  place  in  that  track  and  avoid  the  ap- 
proaching vehicles.  They  cont.nued  on  their 
way  at  a  speed  of  about  4  miles  an  hour  un- 
til they  reached  tbe  manhole  into  which  the 
plaintiff  fell  and  was  Injured.  Tbe  plaintiff 
testified  that  be  had  noticed  the  excavation 
of  the  trench,  but  that  he  had  observed  there 
was  a  strip  of  3  feet  between  the  trench 
and  the  track,  wbleb,  in  bis  Judgment,  was 
sufficient  for  blm  to  safely  proceed  on  his 
bicycle;  that  be  did  not  see  the  manhole,  or 
that  at  that  point  the  excavation  approached 
closely  to  the  track;  and  that  there  was  no 
light  or  barrier  at  that  point  to  give  him 
warning.  At  the  trial  the  defendant  contend- 
ed that  it  could  not  place  any  barrier  or 
lights  on  the  easterly  side  of  the  trench  on 
account  of  the  projection  and  overhanging  of 
the  running  boards  of  the  cars,  and  also  that 
the  plaintiff  was  guilty  of  contributory  negli- 
gence in  running  bis  bicycle  so  close  to  the 
trench.  The  motion  for  a  nonsuit  was  de- 
nied, and  the  case  submitted  to  the  Jury, 
which  rendered  a  verdict  for  the  plaintiff. 
The  Appellate  Division,  by  a  divided  court, 
affirmed  the  Judgment  entered  on  that  ver- 
dict 

Personally,  I  should  incline  to  the  view 
that  the  plaintiff.  In  riding  at  night  so  close 
to  the  excavation  or  trench  without  being 
driven  to  assume  that  position  by  any  special 
stress  of  circumstances,  was  guilty  of  con- 
tributory negligence  as  a  matter  of  law. 
Doubtless,  In  tbe  absence  of  any  information 
or  notice  to  the  contrary,  tbe  traveler  has  a 
right  to  assume  that  all  parts  of  tbe  highway 
are  reasonably  safe  and  secure;  but  every 
traveler  equally  well  knows  that  for  very 
many  purjioses  it  is  necessary  from  time  to 
time  to  tear  up  and  obstruct  streets,  by  which 
the  streets,  or  portions  of  them,  are  rendered 
unfit  for  travel.  In  such  cases  It  is  necessa- 
ry that  barriers,  lights,  and  other  appropriate 
warnings  should  be  given,  by  which  the 
traveler  is  made  aware  of  the  condition  of 
the  street.  Tbe  plaintiff  saw  tbe  barriers 
and  lights;  saw  that  the  westerly  portion  of 
the  carriageway  was  closed  to  travel,  and 
that  a  trench  was  being  excavated  through 
the  street  at  a  distance  of  three  feet  from  the 
rail.  I  do  not  think  he  had  the  right  to  as- 
sume that  there  would  continue  to  be  a 
space  of  three  feet  between  the  trench  and 
the  rail.  Every  one  knows  that  the  side  of 
a  trench  is  n^t  maintained  with  the  regu- 
larity that  is  to  be  expected  in  a  face  of 
masonry.  The  earth  is  apt  to  cave  in  to  a 
certain  extent,  and  therefore  the  width  of 
the  trench  cannot  be  expected  to  be  uniform, 
but  necessarily  varies.  It  is  also  well  known 
that  riding  or  walking  close  to  tbe  edge  of 
a  trench  iea&B  to  make  it  cave  in.  It  was 
dark,  and  the  plaintiff  could  not  see  the  con- 
ditlom  of  the  street  any  great  distance  be- 
fore him.  Knowing,  therefore,  that  the  street 
was  torn  up,  and  appreciating  his  inability 
to  see  its  state  at  any  great  distnnce,  it 
seems  to  me  that  ordinary  care  would  have 
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kept  blm  off  tbat  side  of  tbe  carriageway, 
unless  he  was  forced  on  to  It  by  tbe  move- 
ment of  otber  vehicles,  which  was  not  tbe 
case.  There  was  no  reason  why  he  and  his 
brother  should  necessarily  have  ridden 
abreast  One  could  have  preceded  the  oth- 
er In  tbe  space  between  the  rails  with  entire 
safety.  But  a  majority  of  my  associates 
tlilnk  the  question  of  the  plaintiff's  negli- 
gence was  one  of  fact  for  tbe  Jury,  and  I 
bow  to  their  judgment  We  all  agree,  how- 
ever, tbat  there  was  error  in  refusing  to' 
charge  tbe  defendant's  request  as  to  tbe  de- 
gree of  care  which  the  plaintiff  was  bound  to 
exercise,  under  tbe  circumstances.  Tbe  de- 
fendant asked  the  court  to  cliarge  tbat  the 
red  lights  and  tbe  dirt  thrown  np  in  tbe  ex- 
cavation of  a  trench  Indicated  tbat  there 
was  danger,  and  tbat  tbe  plaintiff  was  bound 
to  exercise  unusual  care  In  passing  tbat  lo- 
cality; tbat  by  "unusual  care"  was  meant 
greater  care  than  would  be  required  In  pass- 
ing over  a  street  without  obstacles,  and  in 
which  excavations  did  not  appear.  This  tbe 
court  refused  to  charge,  but  left  It  for  the 
jury  to  say  whether  tbe  plaintiff  should  have, 
exercised  a  greater  degree  of  care.  It  is 
true  tbat  tbe  obligation  resting  on  tbe  plain- 
tiff was  the  exercise  of  ordinary  care,  but 
at  tbe  same  time  the  general  rule  is  that  care, 
or,  more  accurately,  precaution,  must  be  com- 
mensurate with  tbe  danger,  and  ordinary 
care  will  dictate  and  require  a  degree  of 
vigilance  under  one  set  of  circumstances 
that  would  be  unnecessary  under  another. 
Thompson  on  Negligence,  i  171;  Griffen  v. 
Manice,  166  N.  Y.  188,  59  N.  B.  925,  52  L.  R. 
A.  922,  82  Am.  St  Rep.  630.  It  is  on  this 
principle  tbat  the  rule  of  law  has  become 
settled  in  this  state  that,  because  a  railroad 
crossing  is  a  place  of  danger,  travelers  seek- 
ing to  cross  must  make  vigilant  use  of  their 
senses  to  avoid  danger.  Assuming  that  I 
am  wrong  in  the  view  that  the  danger  here 
was  so  manifest  that  it  was  negligence  for 
the.  plaintiff  to  proceed  on  tbe  side  of  the 
carriageway  upon  which  was  the  excavation. 
It  was  at  least  sufficiently  obvious  to  re- 
quire of  him  to  exercise  special  care.  We 
think  that  the  defendant  was  entitled  to  have 
that  proposition  specifically  charged. 

Tbe  judgment  should  be  reversed  and  a 
new  trial  granted;  costs  to  abide  the  event 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
T,ETT,  VANN,  and  WERNER,  JJ,  concur. 
MARTIN,  J.,  absent 

Judgment  reversed,  etc. 


(176  N.  T.  150) 

BRINK 


BTRATTON  et  al. 


(Conrt  of  Appeals  of  New  York.    Oct  A,  1908.) 

WITNESSES— IMPBACHMENT. 
1.  Where  witnesses  are  called  for  the  purpose 
of  impeaching  a  party  to  an  action,  his  testi- 
mony that  they  are  hostile  to  him  is  competent 
as  affecting  their  credibility. 


2.  For  the  purpose  of  affecting  tbe  credibility 
of  a  witness  he  cannot  be  interrogated  as  to 
his  belief  in  the  existence  of  a  Supreme  Being, 
who  would  punish  him  for  false  swearing. 

Appeal  from  Supreme  Conrt  Appellate  Di- 
vision, Second  Department 

Action  by  Leander  Brink  against  William 
D.  Stratton  and  others.  From  the  Judgment 
of  the  Appellate  Division  (72  N.  Y.  Supp.  87) 
affirming  a  Judgment  in  favor  of  plaintiff, 
defendants  appeal.    Reversed. 

Abram  F.  Servin  and  Thomas  Watts,  for 
appellants.  William  Vanamee  end  John  F. 
Bradner,  for  respondent 

MARTIN,  J.  This  action  was  to  recover 
upon  a  Joint  and  several  promissory  note 
made  by  the  defendants  Stratton,  Brown, 
and  the  firm  of  Corey  &  Co.,  of  which  Corey 
Is  surviving  partner.  It  was  payable  to  the 
plaintiff  or  bis  order.  The  defendants  Strat- 
ton and  Brown  answered  the  complaint  and 
among  other  defenses  alleged  that  tbe  note 
In  suit  had  been  paid  by  the  defendant  Hor- 
ace W.  Corey  or  the  firm  of  Corey  &  Co. 
Tbe  defendants'  evidence  was  to  the  effect 
that  it  had  been  paid  by  giving  another 
note,  made  by  Corey  &  Co.  alone,  which  was 
discounted  at  a  bank,  renewed  from  time  to 
time,  and  ultimately  taken  up  and  paid  by 
the  plaintiff.  That  It  was  received  in  pay- 
ment by  the  plaintiff  was  denied  by  him, 
and  that  issue  was  submitted  to  tbe  Jury, 
which  found  a  verdict  in  his  favor.  Tbe 
Judgment  entered  upon  the  verdict  was  iman- 
imously  affirmed  by  the  Appellate  Division, 
so  that  the  only  questions  which  are  pre- 
sented upon  this  appeal  arise  either  upon 
rulings  rejecting  or  admitting  evidence  or 
upon  exceptions  to  the  charge  of  the  trial 
court. 

Ttie  first  error  alleged  by  tbe  appellants 
Is  the  refusal  of  the  court  to  permit  the 
defendant  Ooi^ey  to  testify  as  to  tbe  rela- 
tions between  himself  and  three  witnesses- 
Stivers,  Boyd,  and  Wilbur— who  were  called 
on  tbe  trial  to  impeach  his  character  for 
truth  and  veracity.  As  to  the  witness  Sti- 
vers, he  was  asked:  "While  you  were  pul)- 
llsbing  a  paper  and  he  was  publishing  one, 
were  you  good  friends?  (Objected  to  as  im- 
proper. Objection  sustained.  Defendants 
except)"  As  to  tbe  witness  Boyd,  he  was 
asked:  "Was  Mr.  Boyd  opposing  you  and 
you  opposing  Mr.  Boyd  for  a  number  of 
years  in  your  papers?  (Objected  to  as  im- 
proper. Objection  sustained.  Defendants 
except)  Q.  Each  one  attacking  the  other 
through  the  paper?  (Same  objection,  ruling 
and  exception.)"  As  to  tbe  witness  Wilbur 
he  was  asked:  "What  have  been  the  rela- 
tions between  you  and  Mr.  Wilbur?  (Object- 
ed to.  Objection  sustained.  Defendants  ex- 
cept.) Q.  Was  Mr.  Arthur  (Wilbur)  at  one 
time  superintendent  of  schools?  A.  He  wa,s. 
Q.  Did  your  paper  attack  him?  (Objected 
to.  Objection  sustained.  Exception.)  Q. 
I  will  ask  you  whether  or  not,  by  reason  of 
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the  position  of  the  Forum  against  Mr.  Wil- 
bnr,  whether  or  not  he  was  defeated  as  su- 
perintendent of  the  schools?  (Objected  to. 
Objection  sustained.  Exception.)"  That  It 
was  competent  to  prove  the  hostility  of  any 
or  all  of  these  witnesses  towards  the  defend- 
ants, or  either  of  them,  by  their  cross-ex- 
amination, or  by  other  testimony;  that  It 
was  not  necessary  that  the  witness  should 
be  first  examined  as  to  his  hostility  before 
calling  other  witnesses;  and  that  the  ex- 
amination of  other  witnesses  is  not  limited 
to  contradicting  him  In  case  he  denies  hos- 
tility—Is  well  established  by  the  decisions 
in  this  state.  Starks  v.  People,  5  Denio,  106; 
People  V.  Brooks,  131  N.  Y.  321,  30  N.  E.  189; 
Gamsey  t.  Rhodes,  138  N.  Y.  461,  467,  34 
S.  E.  199;  People  v.  Webster,  139  N.  Y.  73, 
85.  34  N.  K.  730;  Lamb  v.  Lamb,  146  N.  Y. 
317,  41  N.  E.  26.  In  People  v.  Brooks  it  was 
held  that  the  hostility  of  a  witness  towards 
a  party  against  whom  he  Is  called  may  be 
proved  by  any  competent  evidence,  either 
by  cross-examination  of  the  witness  or  by 
the  testimony  of  other  witnesses;  and  that 
it  is  not  necessary  that  the  witness  should 
Urst  be  examined  as  to  his  hostility  before 
calling  other  witnesses,  and  the  examination 
of  other  witnesses  Is  not  limited  to  contra- 
dicting him  in  case  he  denies  any  hostility. 
The  extent,  however,  to  which  an  examina- 
tion may  go  for  the  purpose  of  proving  the 
hostility  of  a  witness  must  be,  to  some  ex- 
tent, at  least,  within  the  discretion  of  the 
tiial  Judge.  It  should  be  direct  and  positive. 
and  not  very  remote  and  uncertain,  for  the 
reason  that  the  trial  of  the  main  Issue  in 
the  case  cannot  be  properly  suspended  to 
make  out  a  case  of  hostile  feeling  by  mere 
circumstantial  evidence  from  which  such 
hostility  or  malice  may  or  may  not  be  in- 
ferred. -Bchultz  V.  Third  Ave.  R.  R.  Co.,  89 
X.  Y.  242.  The  decision  In  the  Brooks  Qise 
was  followed  in  Garnsey  v.  Rhodes,  People 
V.  Webster,  and  Lamb  v.  Lamb.  In  the 
Gamsey  Case  a  witness  was  asked  whether 
there  bad  been  any  disagreement  between 
him  and  the  plaintiff's  architects,  between 
whom  and  the  plaintiff  a  conspiracy  was  al- 
leged. The  evidence  was  objected  to  and 
excluded.  This  was  held  error,  and  the  court 
there  said:  "The  object  of  the  defense  was 
to  charge  the  plaintiff  with  the  consequences 
of  a  conspiracy  between  him  and  the  archi- 
tects, and  it  was  therefore  quite  as  material 
and  important  for  the  plaintiff  to  show  that 
the  witness  by  whom  it  was  sought  to  es- 
tablish the  unlawful  combination  was  hostile 
to  one  of  the  parties  to  it  as  it  would  have 
been  to  have  shown  hostility  on  his  part  to- 
wards the  plaintiff  himself.  The  admission 
or  rejection  of  the  evidence  was  not  discre- 
tionary with  the  trial  court."  "It  was  not 
there  [in  People  v.  Brooks]  held,  as  the  cotm- 
sel  for  the  defendant  seems  to  suggest,  that 
It  was  in  the  discretion  of  the  court  whether 
8uch  questions  should  be  allowed.  All  that 
was  said  upon  the  point  was  that  the  extent 


to  which  such  an  examination  may  go  must 
be  In  some  measure  within  the  discretion  of 
the  trial  Judge.  This  must  be  so,  or  else  it 
might  become  interminable.  But  here  the 
whole  inquiry  was  ruled  out.  Even  general 
questions  were  disallowed,  and  as  it  must 
be  assumed,  for  the  purposes  of  this  appeal, 
that.  If  answered,  the  responses  would  have 
shown  bias,  the  plaintiff  may  have  been 
prejudiced  by  the  exclusion  of  the  evidence." 
If  Corey  Is  to  be  regarded  as  a  party  to  this 
action,  then  clearly,  within  the  doctrine  of 
that  case,  the  evidence  offered  by  the  defend- 
ants as  to  the  relations  between  Corey  and 
the  witnesses  called  was  admissible.  It  will 
be  remembered  that  the  witness  was  asked 
as  to  Stivers  whether  he  and  Stivers  were 
good  friends  while  publishing  opposition  pa- 
pers, as  to  Boyd  the  inquiry  was  If  they  were 
opposing  each  other  for  a  number  of  years 
in  their  papers,  and  as  to  Wilbur  he  was  ask- 
ed what  had  been  the  relations  between 
them.  All  these  questions  were  objected  to 
as  Improper,  and  the  objection  was  sustain- 
ed. Corey  was  named  as  defendant  in  the 
summons  and  complaint,  but  did  not  appear 
either  in  person  or  by  attorney.  He  was, 
however,  called  as  a  witness  by  the  defend- 
ants, and  gave  material  testimony  upon  the 
trial.  The  three  witnesses  mentioned  were 
called  to  Impeach  his  character  for  truth  and 
veracity,  and  testified  that  it  was  bad.  Corey 
was  then  recalled,  'and  the  proof  as  to  the 
hostility  of  those  witnesses  to  him  was  of- 
fered and  excluded.  Thus  the  question  pre- 
sented is  whether  the  defendants  were  enti- 
tled to  prove  the  relations  between  those 
witnesses  and  Corey  as  affecting  their  evi- 
dence as  to  his  general  character.  We  think 
they  were.  The  question  of  his  character 
was  thus  placed  In  direct  issue.  To  that  is- 
sue the  evidence  rejected  was  plainly  di- 
rected, and  the  proof  offered  was  admissible 
within  the  principle  of  the  cases  already  cit- 
ed, especially  the  cases  of  Starks  v.  People, 
5  Denio,  106,  where  it  was  held  that  a  party 
has  a  right  to  impeach  a  witness  for  his  ad- 
versary, though  the  testimony  of  such  wit- 
ness related  solely  to  the  general  character 
of  another  witness,  and  Gamsey  v.  Rhodes, 
where  the  hostility  which  was  sought  to  be 
proved  was  between  the  architects  employed 
by  the  plaintiff  and  the  principal  witness  for 
the  defense.  In  this  case  the  direct  purpose 
of  the  evidence  was  to  show  that  the  wit- 
nesses who  had  testified  to  the  bad  character 
of  Corey  were  hostile  to  him,  the  party 
against  whom  they  had  testified,  and  hence 
their  evidence  was  not  entitled  to  the  credit 
It  otherwise  would  have  been,  and  was,  we 
think,  plainly  admissible. 

The  next  exception  urged  by  the  appel- 
lants is  to  the  rulings  of  the  court  rejecting 
the  evidence  of  the  defendant  Corey  as  to 
whether  he  was  financially  responsible  at  the 
time  the  note  which  was  put  in  the  bank  was 
delivered  to  the  plaintiff.  The  issue  was 
whether  the  note  In  suit  had  been  paid  by 
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the  delivery  and  acceptance  of  a  note  made 
by  Corey  &  Co.  That  question  In  the  case 
depended  upon  the  direct  evidence  of  the  par- 
ties, and,  even  U  the  defendant  Corey  was 
financially  responsible,  it  Is  hardly  evidence 
that  the  plaintiff  would  have  surrendered  a 
note  upon  which  there  were  two  other  mak- 
ers who  were  responsible,  even  If  the  de- 
fendant Corey  was.  We  think  this  exception 
Is  Insufficient  to  Justify  an  Interference  with 
the  Judgment. 

The  only  remaining  exceptions  that  need 
be  considered  are  whether  the  court  properly 
overruled  the  defendants'  objection  to  the 
plaintiff's  question  whether  the  witness  Co- 
rey believed  in  the  existence  of  a  Supreme 
Being,  who  will  punish  false  swearing,  and 
to  the  charge  of  the  court  upon  that  evidence. 
The  question  was  objected  to  as  improper, 
immaterial,  and  irrelevant.  The  objection 
was  overruled,  and  the  defendants  excepted. 
The  answer  was:  "I  do  not  know  anything 
about  it,  I  am  sure.  •  •  •  1  will  reply 
that  I  am  an  agnostic.  I  have  no  belief  on 
that  subject  at  all.  I  do  not  know  anything 
about  it."  The  court,  In  charging  the  Jury, 
said:  "It  Is  for  you  to  say  how  far  you  are 
to  attach  credibility  to  his  [Corey's]  state- 
ments, how  far  his  testimony  Is  Impeached 
as  to  what  he  has  said  here  in  regard  to  his 
religious  beliefs."  This  charge  was  excepted 
to  by  the  defendants.  That  question  is  not 
an  open  one  in  this  court.  In  People  v.  Most, 
128  N.  Y.  108,  27  N.  B.  970,  26  Am.  St.  Rep. 
458,  it  was  directly  involved,  and  distinctly 
decided.  One  of  the  points  made  by  the 
appellant's  counsel  in  this  court  was  ttiat 
"the  court  erred  in  permitting  the  district 
attorney  to  interrogate  each  witness  for  the 
defense  as  to  his  religions  belief,  and  in  not 
stopping  the  district  attorney  In  his  summing 
up  to  the  Jury  when  he  said  that  the  Jury 
should  not  believe  the  defendant  and  his  wit- 
nesses, because  some  of  them  testified  that 
they  did  not  believe  in  the  Supreme  Being." 
At  the  threshold  of  his  opinion  In  that  case 
Judge  Andrews  stated  that:  "But  three  of 
the  questions  presented  on  the  brief  of  the 
appellant's  counsel  can  be  considered  on  this 
appeal.  One  of  these  questions  is  raised  by 
the  exception  to  the  denial  by  the  trial  Judge 
of  the  motion  of  the  counsel  for  the  defend- 
ant, made  at  the  conclusion  of  the  evidence 
on  the  part  of  the  people,  for  an  Instruction 
to  the  Jury  to  acquit  the  defendant  on  the 
ground  that  the  evidence  was  legally  insuffi- 
cient to  Justify  a  conviction.  An  exception 
was  taken  to  a  question  put  to  a  witness  by 
the  defendant  on  cross-examination  by  the 
prosecuting  officer,  anS  which  was  allowed 
by  the  court,  as  to  his  belief  In  a  Supreme 
Being.  A  third  exception  was  taken  to  evi- 
dence offered  by  the  prosecution,  and  admit- 
ted, that  the  persons  present  at  the  meeting 
at  Kramer's  Hall  on  the  evening  of  Novem- 
ber 12,  1887,  were  anarchists."  After  dis- 
cussing the  first  and  third  questions,  the 
court  held  that  the  evidence  was  sufficient  to 


bring  the  case  within  the  definition  of  the 
statute,  and  that  the  proof  that  the  persons 
present  at  the  meeting  at  Kramer's  Hall  were 
anarchists  was  properly  admitted.  As  to  the 
second  exception,  which  was  to  the  question 
as  to  the  witness'  belief  in  a  Supreme  Being, 
the  court  said,  "The  exception  to  the  question 
put  to  the  witness  on  cross-examination,  as  to 
his  belief  in  a  Supreme  Being  Is  frivolous." 
Thus  It  Is  perfectly  manifesc  that  the  ques- 
tion whether  it  was  competent  to  interrogate 
a  witness  as  to  Ills  beUef  in  a  Supreme  Being 
was  directly  involved  and  squarely  decided 
by  this  court  in  that  case.  It  is  also  mani- 
fest that,  if  a  contrary  view  had  been  taken 
upon  that  question,  which  was  certainly  pre- 
sented, it  would  have  requlrea  a  reversal  of 
the  judgment,  and,  as  tbe  judgment  was 
unanimously  affirmed,  it  la  plain  that  the 
question  was  passed  upon  in  that  case. 
Therefore,  unless  our  decision  in  that  case 
is  to  be  overruled,  the  judgment  in  this  case 
cannot  be  reversed  upon  that  ground. 

We  are,  however,  of  the  opinion  that  the 
court  erred  in  rejecting  the  evidence  of  the 
witness  Corey  as  to  the  hpstlllty  of  the  Im- 
peaching witnesses,  and  for  that  error  alone 
the  judgment  should  be  reversed. 

CULLEN,  J.  I  concur  In  the  opinion  of 
Judge  MARTIN  that  the  trial  court  erred  in 
not  permitting  the  defendant,  when  exam- 
ined as  a  witness  on  his  own  behalf,  to  tes- 
tify as  to  the  state  of  the  relations  existing 
between  himself  and  several  witnesses  for 
the  plaintiff.  But  there  was  further  error 
committed  on  the  trial.  On  cross-examina- 
tion the  defendant  Corey  was  asked,  against 
the  objection  and  exception  of  his  counsel, 
whether  he  believed  in  the  existence  of  a 
Supreme  Being,  who  would  punish  false 
swearing,  to  which  he  replied  that  he  knew 
nothing  about  it;  that  he  was  an  agnostic, 
and  had  no  belief  on  the  subject  at  all.  In 
submitting  the  case  to  the  Jury  the  learned 
county  court  charged:  "It  Is  for  yon  to  sa.v 
how  far  you  are  to  attach  credibility  to  his 
[Corey's]  statements,  how  far  his  testimony 
la  Impeached  as  to  what  he  has  said  here  in 
regard  to  his  religious  beliefs;"  to  which 
comment  and  instruction  the  appellants  ex- 
cepted. I  think  that  these  rulings  also  were 
erroneous.  At  common  law  no  one  but  a 
Christian  was  a  competent  witness,  and,  as- 
testlmony  could  be  given  only  under  the 
sanction  of  an  oath,  even  Christians  (such  as 
Friends  and  others)  who  deemed  the  taking 
of  an  oath  unlawful  were  necessarily  exclud- 
ed from  testifying.  The  common-law  rule 
was  relaxed  from  time  to  time,  either  by 
statute  or  by  Judlclaf  decisions,  until  as  the 
law  stood  In  this  state  prior  to  the  adoption 
of  the  Constitution  of  1846:  "Every  person 
believing  In  the  existence  of  a  Supreme  Be- 
ing who  will  punish  false  swearing,  shall 
be  admitted  to  be  sworn.  If  otherwise  com- 
petent." 2  Rev.  St.  408,  g  87.  And  it  was 
further  enacted  by  the  Legislature  that  "no- 
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person  sball  be  required  to  declare  hla  belief 
In  the  existence  of  a  Supreme  Being,  or  that 
he  will  punish  false  swearing,  or  his  belief 
or  disbelief  of  any  other  matter,  as  requisite 
to  his  admission  to  be  sworn  or  to  testify 
in  any  case.  But  the  belief  or  unbelief  of 
every  person  offered  as  a  witness  may  be 
proved  by  other  and  competent  testimony." 
Id.  408k  I  88.  It  was  Immaterial  whether 
the  witness  believed  that  Divine  punishment 
would  be  inflicted  in  this  world  or  in  tlie 
next  (1  Greenl.  £v.  {  300):  though  It  seems 
that  prior  to  the  legislation  referred  to  the 
mie  was  to  the  contrary,  and  it  was  neces- 
sary that  the  witness  believe  In  a  future 
state  of  rewards  and  punishments  (Jackson 
V,  Gridley,  18  Johns.  98;  Butts  v.  Swart- 
wood,  2  Cow.  431).  But  by  the  Constitution 
of  1846  there  was  added  to  the  previously  ex- 
isting constltntional  declaration  of  religious 
liberty  the  further  provision:  "And  no  per- 
son shall  be  rendered  incompetent  to  be  a 
witness  on  account  of  his  opinions  on  mat- 
ters of  religious  belief."  This  amendment 
of  course,  established  the  competency  of  an 
Infldel  or  an  atheist  as  a  witness.  As  to  this 
there  is  no  dispute.  Bnt  it  Is  contended  that, 
though  the  witness  may  not  be  excluded 
from  testifying  by  reason  of  being  an  infidel, 
be  may  be  Interrogated  as  to  his  belief,  and 
his  infldellty  be  considered  by  the  Jury  on 
the  question  of  his  credibility.  This  was  so 
held  by  the  Supreme  Court  in  Stanbro  v. 
Hopkins,  28  Barb.  265,  though  the  declara- 
tion was  obiter,  the  Judgment  having  been  re- 
versed on  another  point  The  same  view 
was  taken  by  this  court  without  discussion  in 
People  V.  Most  128  N.  T.  108,  27  N.  E.  970, 
26  Am.  St  Rep.  458.  The  question  has  aris- 
en in  other  states.  In  Iowa  the  rule  in  the 
Stanbro  Case  seems  to  have  been  adopted. 
Searcy  v.  Miller,  57  Iowa,  613,  10  N.  W.  912; 
State  V.  Elliott,  45  Iowa,  486.  On  the  other 
hand,  in  Virginia-  and  in  Kentucky,  under 
constitutional  provisions  not  as  explicit  as 
our  own,  but  enacting  liberty  and  equality  of 
religious  belief,  it  has  been  held  that  a 
witness  cannot  ba  interrogated  as  to  bis  be- 
lief in  the  existence  of  a  Deity  or  a  future 
state  for  the  purpose  of  afFectlug  bis  cred- 
ibility. Perry's  Case,  3  Grat  632;  Bush  v. 
Commonwealth,  80  Ky.  244.  The  record  of 
the  proceedings  of  the  convention  by  which 
this  constitutional  provision  was  formulated 
shows  that  the  view  taken  by  the  Virginia 
and  Kentucky  courts  is  the  correct  one.  The 
provision  was  the  subject  of  discussion  and 
debate,  and  was  not  adopted  without  oppo- 
sition. The  member  who  introduced  the  pror 
vision  (Mr.  Taggart  of  Genesee)  said  that 
be  bad  known  the  question  of  a  witness'  t>e- 
llef  in  a  Supreme  Being  being  raised  bat 
once,  and  trusted  that  he  should  never  see 
It  raised  again.  But,  he  said,  if  there  was 
anything  In  this,  "let  It  go  to  the  Jury; 
let  it  go  to  his  credit  and  not  to  his  com- 
petency." Acting  on  this  suggestion,  anoth- 
er member  moved  an  amendment:    "But  evi- 


dence may  be  given  as  to  the  belief  or  dis- 
belief of  the  witness  in  the  obligation  of  an 
oath  and  of  the  grounds  of  such  belief  or  dis- 
belief, in  order  to  enable  the  Jury  to  Judge 
of  his  credibility."  This  amendment  was 
rejected  by  a  vote  of  92  to  12.  Crosswell  & 
Sutton  Debates,  pp.  808,  809.  It  may  be 
worthy  of  notice  that  the  convention  at  the 
same  time  struck  out  the  provision  of  the 
then  existing  CJonstitutlon  which  disqualified 
ministers  from  holding  office,  thus  making 
the  divorce  between  the  state  and  religious 
creeds  complete.  Therefore,  upon  the  adop- 
tion of  the  Constitution  of  1846  by  the  peo- 
ple, a  witness  could  not  be  excluded  by  rea- 
son of  his  religious  belief  or  unbelief,  nor, 
under  the  statute,  could  he  be  interrogated 
on  that  subject  The  learned  court  in  the 
Stanbro  Case  said  with  entire  truth  that 
though  a  witness  may  be  competent  his 
credibility  may  be  impaired.  It  then  argued 
that  In  analogy  to  the  case  of  a  party  to  an 
action  who  is  now  a  competent  witness,  but 
whose  Interest  in  the  cause  goes  to  his  cred- 
ibility, so  the  religious  belief  of  a  witness, 
while  not  rendering  tiim  incompetent  might 
be  considered  on  the  question  of  the  credit 
to  be  accorded  him.  I  think  the  learned 
court  was  misled  by  a  false  analogy.  Inter- 
est in  the  subject-matter  and  relationship  to 
the  parties  are  temporal  and  mundane  Influ- 
ences which  common  experience  teaches  us 
tend  to  bias  consciously  or  xmconsciously  the 
testimony  of  witnesses.  But  such  is  not  nat- 
urally the  result  of  abstract  religious  belief. 
I  think  that  the  decision  of  this  court  in 
Gibson  V.  Am.  Mutual  Life  Ins.  Co.,  87  N. 
T.  580,  Is  controlling  on  that  question.  That 
was  an  action  on  a  life  Insurance  policy, 
one  of  the  defenses  being  suicide.  Evidence 
offered  by  the  defendant  to  show  that  the 
insured  was  an  atheist -was  excluded.  The 
ruling  of  the  trial  court  was  upheld  on  the 
ground  that  a  man's  probable  course  of  ac- 
tion could  not  be  predicated  from  his  relig- 
ious belief.  It  was  there  said  by  Judge 
Hunt:  "In  what  way,  and  how  tar,  do  these 
statements  of  belief  operate  upon  the  con- 
duct of  man?  Is  it  certain  that  he  who  be- 
lieves in  the  eternal  punishment  of  the  im- 
penitent in  a  future  world  is  a  better  observer 
of  the  laws  of  his  country,  and  more  free 
from  actual  crime,  than  he  who  denies  that 
doctrine?  Or  is  it  certain  that  he  who  be- 
lieves in  the  final  salvation  of  all  men  would 
refrain  from  an  offense  which  he  would  have 
committed  had  he  believed  that  there  was 
no  future  state?  No  man  (!an  answer  with 
certainty."  The  truth  of  this  statement  U 
apparent  when  it  la  borne  in  mind  that  at 
all  times  men  have  been  found  to  unfalter- 
ingly meet  death,  rather  than  deny  their 
religious  faith,  who  could  not  be  Induced 
to  conform  their  lives  to  the  commands 
of  that  religion  for  a  week  continuously. 
All  that  was  written  by  Judge  Hunt  in 
the  case  cited  applies  with  far  more  force 
to  the  case  before  us.    The  light  in  which 
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suicide  was  yiewed  by  Pagan  ethics  dlffera 
widely  from  the  Judgment  passed  on  that  act 
by  the  Christian  religion.  While  there  were 
not  wanting  philosophers  or  moralists  In  the 
old  world  to  condemn  the  act,  they  were 
the  exceptions.  Bnt  the  Christian  religion 
declared  that  suicide  was  a  "mortal"  sin, 
and  there  can  be  no  doubt  that  It  is  due  to 
belief  In  that  religion  that  a  practice  once 
common  has  substantially  ceased,  though 
sporadic  Instances  still  occur.  See  1  Lecky, 
European  Morals,  233  et  seq.  Indeed,  one 
of  the  grounds  of  attack  on  Christianity  by 
the  great  apostle  of  modem  pessimism  la 
what  be  contends  to  be  its  false  view  of 
suicide.  Schopenhauer's  Essays.  The  ar^ 
gmuent  was,  therefore,  not  without  force, 
that  an  infidel  or  an  atheist  would  be  more 
likely  to  commit  suicide  than  a  Christian. 
But  I  know  of  no  system  of  religion  or  code 
of  ethics  at  any  time  generally  prevalent  in 
the  world  that  has  failed  to  condemn  false- 
bood,  or  to  hold  truth  as  a  virtue. 

It  has  been  seen  that  in  the  condition  of 
the  law  Just  prior  to  1S46  the  only  religious 
view  that  excluded  a  witness  was  failure  to 
believe  in  Divine  punishment  Thus  fear 
was  deemed  the  only  influence  by  which 
veracity  in  witnesses  could  be  assured.  If, 
despite  the  constitutional  enactment  that  no 
such  test  of  competency  shall  longer  pre- 
vail, Inquiry  on  the  subject  Is  still  to  be  made 
with  reference  to  the  witness'  credibility,  I 
think  we  may  be  led  into  great  embarrass- 
ments. I  do  not  see  why  a  witness  who  de- 
clares merely  his  ignorance  as  to  whether 
there  Is  or  is  not  a  Deity  who  will  punish  false 
swearing  is  less  amenable  to  fear  than  one 
who  believes  that  his  future  state,  whether 
of  salvation  or  punishment,  has  been  decreed 
from  all  eternity,  regardless  of  faith  or  good 
works.  Yet  the  denomination  holding  this 
doctrine  in  its  confession  of  faith  has  given 
to  American  history  at  least  as  many  great 
names  as  any  other  religious  sect.  I  think 
that  the  learned  court  in  the  Stanbro  Case 
failed  to  appreciate  that  when  the  Constitu- 
tion abrogated  all  disqualifications  from  of- 
fice or  civil  rights  the  consideration  of  a 
witness'  religious  belief  on  the  question  of 
bis  credibility  necessarily  fell  at  the  same 
time.  On  the  trial  of  a  cause,  as  is  pointed 
out  by  the  Supreme  Court  of  Vlrgiiria,  the 
Judge  may  be  a  skeptic  or  an  infidel  and  the 
Juror  an  agnostic  or  an  atheist.  Neither  can 
be  excluded  for  that  reason  from  sitting  in 
Judgment  Is  It  possible  that  we  would  up- 
hold the  submission  to  a  Jury  of  a  witness' 
belief  in  Christianity  as  impairing  his  credi- 
bility? It  is  said  by  one  of  the  learned  Judges 
in  the  Stanbro  Case  with  reference  to  the 
practice  of  interrogating  a  witness  as  to  his 
religious  belief:  "I  have  no  fears  that  this 
rule  will  encourage  parties  to  scandalize  truly 
religious  witnesses  by  imputations  that  they 
profess  the  worst  of  creeds.  For,  so  long  as 
no  religious  test  shall  be  required  for  Judges 
and  Jurors,  parties  will  be  loatb  to  cross- ex- 


amine witnesses  as  to  their  opinions  on  mat- 
ters of  religious  belief,  unless  they  are  well 
assured  the  opinions  of  the  witnesses  are 
very  obnoxious  to  the  sentiments  of  citizens 
who  say  with  Pope: 

For  modes  of  faith  let  graceless  zealots  fight. 
He  <»n't  be  wrong  whose  life  ia  in  the  right 

That  which  the  learned  Judge  considered  a 
safeguard  against  the  abuse  of  the  practice, 
to  me  constitutes  Its  danger.  Doubtless,  no 
wise  advocate  will  interrogate  a  witness  as 
to  his  religious  faith  unless  it  is  obnoxious 
and  unpopular  in  the  commimlty.  But  that 
is  the  very  case  in  which  the  exposure  of  a 
witness'  religious  belief  would  probably  lead 
to  injustice.  It  Is  somewhat  singular  that 
shortly  after  the  adoption  of  the  Constitu- 
tion of  1846  abolishing  all  religious  tests  or 
disqualifications,  religious  animosities,  it  is 
true,  not  standing  alone,  but  connected  with 
questions  of  race  and  nationality,  reached 
the  highest  pitch  ever  known  in  this  country, 
not  only  affecting  the  action  of  political  par- 
ties, but  leading  in  many  cases  to  riot  and 
destruction  of  property.  I  think  that  no  one 
who  remembers  that  period  will  deny  that 
during  the  prevailing  prejudice  and  passion  a 
witness  professing  the  unpopular  faltb  might 
have  found  himself.  In  some  parts  of  the 
country,  as  much  discredited  by  a  Jury,  or 
some  members  of  It  as  an  agnostic  or  atheist 
would  now  be.  It  is  true  that  the  feelings 
then  existing  have  entirely,  or  almost  entire- 
ly, subsided.  It  is  also  true,  as  said  by  Ba- 
con, that  a  religion  of  negation  only  is  not 
apt  to  draw  to  itself  many  or  enthusiastic 
adherents,  and  it  may  be  added  that  for  this 
reason  It  is  not  likely  to  excite  the  most  vio- 
lent antipathies.  But  the  principle  Involved 
here  is  in  itself  important,  and  the  rule  de- 
clared by  the  court,  in  my  Judgment,  wrong. 
Unfortunately,  religious  animosities  are  easily 
aroused,  and  we  should  not  give  sanction  to 
a  principle  that  may  hereafter  work  great 
injustice. 

I  do  not  say  that  no  examination  into 
a  witness'  religion  can  at  any  time  be  had. 
The  religious  creed  of  a  person  may  not  deal 
exclusively  with  his  relations  to  his  Creator, 
but  may  enjoin  acts  forbidden  by  law,  or 
forbid  compliance  with  the  law.  Tbe-weight 
of  authority  seems  to  be  that  the  Thugs  in 
India  committed  their  crimes  under  the  di- 
rect sanction,  if  not  command,  of  their  re- 
ligion. Of  course,  a  witness  may  be  interro- 
gated as  to  whether  he  thinks  it  wrong  to 
give  false  testimony,  whether  his  religion 
requires  bim  to  commit  a  crime.  These  in- 
quiries relate  to  temporal  matters,  not  to 
spiritual  or  theological  ones.  So,  also,  a  wit- 
ness may  be  asked  whether  he  is  a  member 
of  the  same  church  as  that  of  one  of  the  par- 
ties. Tbls  also  involves  no  direct  inquiry 
into  bis  religious  belief,  but  only  as  to  his  as- 
sociations. Experience  teaches  us  that  w& 
may  be  biased  in  favor  of  our  associates, 
whether  in  a  church,  in  a  club,  or  In  a  busi- 
ness  institution.     Possibly    the   most   "ob- 
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Doxloas"  religious  faith  to-day  is  that  of  the 
Mormons.  In  a  prosecution  for  polygamy  a 
witness  might  properly  be  asked  whether  he 
was  a  Mormon,  and  whether  his  religion  did 
not  enjoin,  or  at  least  approve,  that  practice. 
But  when  a  Mormon  sues  on  a  bill  for  gro- 
ceries, In  my  Judgment  it  Is  neither  constitu- 
tional nor  reasonable  to  interrogate  him  on 
the  SQbJect  of  hie  belief  for  the  purpose  of 
exciting  prejudice  against  him. 

The  judgment  appealed  from  should  be 
reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event. 

BARTLETT,  HAIGHT,  VANN,  and 
WERNER,  JJ.,  concur  with  CULLEN,  J., 
who  agrees  with  MARTIN,  J.,  as  to  ground 
for  reversal.  PARKER,  O.  J.,  concurs  with 
MARTIN,  J.,  fully. 

Judgment  reversed,  etc. 


(176  N.  T.  IIB) 

WILCOX  V.  AMERICAN  TELEPHONE  & 
TELEGRAPH  CO. 

(Court  of  Appeals  of  New  York.    Oct.  6,  1903.) 
EJECTMENT— BVIDENCB-NBaUOEiNCSS. 

1.  Id  ejectment  against  a  telephone  company 
to  recover  land  occupied  by  its  poles,  plaintiff 
is  not  precluded  from  attacking  the  validity  of 
a  paper  signed  by  him,  which  defendant's  agent 
told  him  at  the  time  was  a  receipt  for  a  dollar 
paid  by  the  agent  for  tiiminiug  one  of  his  trees, 
TvMle  in  fact  it  gave  defendant  the  right  to 
construct  its  lines  over  and  along  its  property, 
though  plaintiff,  at  the  time  of  signing  the 
agreement,  failed,  to  read  it. 

2.  Plaintiff  in  ejectment  can  show  that  the 
grant  of  tiie  land  to  defendant  was  obtained 
by  him  by  frand,  when  it  is  set  up  as  a  defense, 
and  is  not  required  to  go  into  equity  for  relief 
against  the  grant. 

Haight,  J.,  dissents. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  Sylvester  Wilcox  against  the 
American  Telephone  &  Telegraph  Company. 
From  a  judgment  of  the  Appellate  Division 
(76  N.  y.  Supp.  1037)  affirming  a  Judgment 
for  defendant  entered  on  dismissal  of  the 
complaint,  plaintiff  appeals.    Reversed. 

Jay  K.  Smith,  for  appellant.  Elbrldge  L. 
Adams  and  Melville  Egleston,  for  respondent 

CULLEN,  J.  The  action  was  brought  in 
ejectment  to  recover  lands  in  the  highway 
occupied  by  the  defendant's  poles,  and  for 
damages.  On  the  trial  the  plaintiff  proved 
title  to  the  locus  in  quo,  ftnd  the  entry  there- 
on by  the  defendant,  and  the  erection  of  its 
poles.  The  defendant  then  put  in  evidence 
an  instrument  under  seal  executed  by  the 
plaintiff  some  years  after  the  original  entry 
on  the  highway,  whereby  the  plaintiff.  In  con- 
sideration of  51,  granted  to  the  defendant  the 
right  to  construct,  operate,  and  maintain  its 
lines  over  and  along  the  plaintiff's  property. 
The  plaintiff  admitted  his  signature  to  this 
instrument,  but  testified  that  at  the  time  of 


its  execution  be  was  told  by  an  agent  of  the 
defendant  that  he  had  trimmed  one  of  the 
plaintiff's  trees,  and  wished  to  pay  him  a 
dollar  for  it;  that  the  agent  told  him  the  pa- 
per was  a  receipt  for  a  dollar;  tbat  he  (the 
piaintlfT)  did  not  read  the  paper;  that  he  had 
not  his  spectacles  with  him;  and  that  there- 
upon, relying  upon  the  statement  of  the  agent 
as  to  its  contents,  he  signed  the  paper.  On 
this  evidence  the  court  directed  a  nonsuit, 
and  the  Judgment  entered  thereon  was  af- 
firmed by  the  Appellate  Division  by  a  divided 
coiul:,  Mr.  Justice  Spring  writing  for  re- 
versal. 

The  ground  on  which  the  learned  trial 
judge  disposed  of  the  case,  as  appears  in  the 
opinion  rendered  by  him  upon  denying  the 
motion  for  new  trial,  was  that  the  negligence 
of  the  plaintiff  in  failing  to  read  the  paper 
which  he  signed  precluded  him  from  attack- 
ing its  validity.  We  think  no  such  rule  of 
law  prevails  in  this  state,  though  there  may 
be  dicta  in  the  text-books  and  decisions  in 
other  jurisdictions  to  that  effect  It  was  ex- 
pressly repudiated  by  this  court  In  Albany 
City  Savings  Institution  v.  Burdick,  87  N. 
Y.  40,  where  Judge  Earl  said:  "It  is  certain- 
ly not  just  that  one  who  has  perpetrated  a 
fraud  should  be  permitted  to  say  to  the  party 
defrauded,  when  he  demands  relief,  that  he 
ought  not  to  have  believed  or.  trusted  Mm. 
Where  one  sues  another  for  negligence,  his 
own  negligence  contributing  to  the  injury 
will  constitute  a  defense  to  the  action;  but 
where  one  sues  another  for  a  positive,  willful 
wrong  or  fraud,  negligence  by  which  the 
party  Injured  exposed  himself  to  the  wrong 
or  fraud  will  not  bar  relief."  See,  also, 
Welles  V.  Yates,  44  N.  Y.  525;  Smith  v. 
Smith,  134  N.  Y.  62,  31  N.  E.  258,  30  Am.  St 
Rep.  617.  It  is  true  that  in  the  opinion  de- 
livered In  the  Smith  Case,  Judge  Landon  re- 
fers to  the  relations  of  confidence  between  the 
parties,  but  only  as  affecting  the  credibility 
of  the  plaintiff's  story  that  she  executed  the 
instrument  relying  on  the  defendant's  state- 
ments as  to  its  contents.  The  decision  did 
not  proceed  on  any  ground  of  trust  relations 
between  the  parties.  On  the  contrary,  the 
learned  judge  said:  "The  learned  counsel  for 
the  defendant  cites  numerous  cases,  mostly 
from  other  states,  to  support  his  contention 
that  plaintiffs'  negligence  in  not  reading  the 
deed  defeats  their  appeal  to  equity  to  relieve 
them  from  it  The  law  of  this  state  as  stated 
in  Albany  City  Savings  Institution  v.  Bur- 
dick is  not  so  harsh  as  in  some  of  the  cases 
cited.  It  does  not.  In  cases  like  this,  impute 
Inexcusable*  negligence  to  that  omission  of 
vigilance  and  care  procured  by  the  fraud  of 
the  wrongdoer."  In  the  other  cases  cited 
there  was  no  relation  of  trust  between  the 
parties,  but  merely  that  of  vendor  and  pur- 
chaser. In  a  case  where  a  third  party  has 
parted  with  value  on  the  faith  of  the  instru- 
ment executed  by  a  person,  the  question  of 
negligence  leading  to  the  execution  of  the  in- 
strument might  be  material  (see  opinion  of 
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Gray,  J.,  In  Harden  v.  Dorthy,  160  N.  T.  60, 
54  N.  E.  726,  46  L.  R.  A.  694),  but  It  can 
have  no  relevancy  In  favor  of  the  party  who 
It  is  alleged  committed  the  fraud.  The  credi- 
bility of  the  plaintiff's  statement  was  for  the 
Jury.  If  the  trial  judge  deemed  It  unreliable, 
he  might  have  set  aside  a  verdict  based  upon 
it,  but  that  did  not  authorize  him  to  with- 
draw the  case  from  the  Jury  or  to  direct  a 
verdict  or  a  nonsuit.  McDonald  v.  Met 
Street  Ry.  Co.,  167  N.  Y.  66,  60  N.  B.  282. 

The  practice  adopted  by  the  plaintiff  was 
entirely  proper.  He  was  not  obliged  to  ap- 
peal to  a  court  of  equity  for  relief  against  the 
deed,  but  when  it  was  set  up  to  defeat  his 
claim  he  could  avoid  its  effect  by  proof  of 
the  fraud  by  which  it  was  obtained.  Klrch- 
ner  v.  New  Home  Sewing  Machine  Co.,  135 
N.  Y.  182,  31  N.  E.  1104.  Nor  was  he  obUged 
to  return  the  dollar  paid  to  him  on  its  execu- 
tion. The  plaintiff  does  not  attempt  to  re- 
,  scind  a  contract  as  induced  by  fraud.  The 
charge  by  him  relates,  not  to  the  contract, 
but  to  the  instrument  which  purports  to  rep- 
resent the  contract.  In  such  a  case  the  re- 
turn of  the  consideration  is  unnecessary. 
Oleary  r.  Municipal  Electric  light  Co.  (Sup.) 
19  N.  Y.  Supp.  951,  affirmed  on  opinion  be- 
low in  139  N.  Y.  643,  35  N.  B.  206. 

The  Judgment  should  be  reversed  and  a 
new  trial  granted,  costs  to  abide  the  event 

O'BRIEN.  BARTLETT,  and  WERNER, 
JJ.,  concur.  PARKER,  C.  J.,  not  sitting. 
GR.4lY,  J.,  not  voting.  HAIGHT,  J.,  dis- 
sents. , 

Judgment  reversed,  etc. 


(203  lU.  821) 

LLOYD  v.  SANDUSKY  et  al.» 

(Supreme  Court  of  Illinois.    June  16,  1903.) 

COVENANTS  —  SEISIN  —  BREACH  —  MINERAL  — 
SEVERANCE  OF  ESTATES— DAMAGES— CON- 
SIDERATION—PAROL  EVIDENCE  —  APPEAL  — 
PLEADINO— REVIEW- EXCEPTIONS. 

1.  A  ruling  on  demurrer  to  certain  pleas  filed 
may  be  reviewed  on  appeal,  though  no  excep- 
tion was  taliien  to  the  ruling  and  noted  on  the 
record,  since  the  pleadings  are  part  of  the 
record  proper. 

2.  In  an  action  for  breach  of  covenant  of 
seisin,  where  the  consideration  was  severable 
as  to  various  tracts  or  parts  of  the  land,  and 
the  title  failed  as  to  one  of  such  tracts,  the 
measiiire  of  damages  -was  the  price  paid  for 
such  particular  tract,  with  Interest. 

3.  Where,  in  an  action  for  breach  of  a  cove- 
nant of  seisin,  consisting  of  an  alleged  prior 
conveyance  of  coal  under  the  land  conveyed,  it 
was  alleged  that  prior  to  the  sale  to  plaintiff  he 
was  informed  that  a  severance  of  the  estate 
had  been  made  by  a  previous  conveyance  of 
the  coal,  and  that  the  consideration  paid  by  him 
was  for  the  surface  of  the  land  only,  and  that 
the  deed,  by  mistake,  described  the  entire  land, 
parol  evidence  of  such  facts  was  not  objectiona- 
ble, as  tending  to  contradict  the  deed,  but  was 
admissible  in  mitigation  of  damages. 

Hand.  C.  J.,  and  Wilkin  and  Cartwright,  JJ., 
dissenting. 

•Rcbearlng  denied  October  23,  1903. 

\  2.  See  Covenants,  vol.  14,  Cent.   Dig.   S3  235,  236. 


Appeal  from  Appellate  CJourt,  Third  Dis- 
trict. 

Action  by  Henry  Lloyd  against  William 
Sandusky  and  others.  From  a  Judgment  of 
the  Appellate  Court  (95  III.  App.  593)  in  fa- 
vor of  plaintiff  tor  nominal  damages,  he  ai> 
peals.    Affirmed. 

Lawrence  &  Lawrence,  for  appellant  H. 
M.  Steely  and  E.  B.  E.  Kimbrough,  for  ap- 
pellees. 

RICKS,  J.  This  is  an  action  of  covenant 
on  two  deeds,  brought  by  appellant,  agafaist 
the  appellees.  In  the  circuit  court  of  Ver- 
milion county.  The  declaration  consisted  of 
one  count,  in  which  two  breaches  were  as- 
signed: First  the  breach  of  seisin  under  both 
deeds;  and,  second,  breach  of  warranty  and 
quiet  enjoyment  Suit  was  begun  January  5, 
1900. 

The  declaration  alleges  that  on  April  26, 
1876,  appellees  made  and  delivered  to  ap- 
pellant a  deed  of  general  warranty,  purport- 
ing to  convey  the  E.  %  of  the  S.  IB.  %  of 
section  34  (80  acres),  and  the  W.  %  of  the 
S.  W.  %  of  section  35  (82  acres).  In  town- 
ship 19,  range  12  E.  of  the  third  principal 
meridian,  which  deed  was  duly  recorded  in 
said  Vermilion  county  on  the  27tb  day  of 
July,  1876.  Appellees  also  made  a  statutory 
warranty  deed  to  appellant  for  the  E.  %  of 
the  S.  W.  Vi  of  section  35,  in  the  same  town 
and  range,  which  latter  deed  was  filed  and 
recorded  on  the  15th  of  March,  1880.  The 
consideration  for  said  land  was  $8,100.  The 
breach  as  to  seisin  was:  "The  defendants 
were  not  seised  In  fee  simple,  and  did  not 
have  good  right  and  lawful  authority  to  sell 
and  convey  the  whole  of  the  said  described 
real  estate,  in  this:  That  on  the  4th  day  of 
May,  1864,  one  Harvey  Sandusky  was  then 
the  owner  In  fee  simple,  and  actually  pos- 
sessed with  good  right  and  lawful  author- 
ity to  sell  and  convey  the  whole  of  the  lands 
described  as  aforesaid,  and  upon  that  day, 
for  a  good  and  valuable  consideration  to 
him  paid  by  one  John  Faulds,  did  then  sell 
all  coal  and  mineral  beneath  the  surface  of 
said  described  lands  (excepting  the  north- 
west quarter  of  said  southwest  quarter  of 
section  35),  with  the  right  to  dig  and  remove 
the  same  therefrom,  and  for  that  purpose  to 
sink  pits  and  shafts  thereon,  with  the  right 
of  Ingress  and  egress  over  the  surface  to 
and  from  said  pits  and  shafts,  and  to  flow 
the  water  over  the  surface  from  said  mines; 
and  on  said  date  the  said  Harvey  Sandusky, 
by  his  deed  of  conveyance  with  the  usual 
covenants,  conveyed  to  the  said  Faulds  said 
coal  and  mineral,  with  the  rights  and  ease- 
ments aforesaid,  which  deed  of  conveyance 
was  filed  for  record  in  the  office  of  the  said 
recorder  of  deeds  on  the  14th  day  of  May, 
1864,  and  is  of  record  therein  on  page  312, 
Volume  4  of  Deeds.  And  plaintiff  avers  that 
he  entered  Into  the  actual  possession  of  the 
surface  of  said  described  lands,  and  has  so 
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I>088e8sed  the  same  from  thence  hitherto. 
And  be  further  avers  that  said  coal  and  mln- 
ei-u>  so  conveyed  to  said  Faulds  was  never 
acti^ully  taken  possession  of  until  the  first 
day  of  May,  1897,  when  the  Catlin  C3oal  Com- 
pany, a  corporation,  having  become  the  own- 
er in  fee,  by  mesne  conveyance  from  said 
Faulds,  of  said  coal  and  mineral,  with  the 
rights  and  easements  in  his  said  deed  of  con- 
veyance mentioned,  entered  into  the  actual 
possession  of  said  coal  and  mineral  by  means 
of  a  tunnel  and  entry  extending  from  the 
coal  mine  of  said  company  upon  adjoinhig 
lands,  into  a  vein  and  stratum  of  coal  so 
conveyed  to  Faulds,  as  aforesaid,  which  stra- 
tum of  coal  is  one  hundred  and  eighty  feet 
beneath  the  surface  of  plaintiff's  said  de- 
scribed land.  And  plaintiff  avers  that  said 
company  still  retains  said  possession,  and 
has  mined  and  removed  therefrom  large  quan- 
tities of  coal,  to  wit,  50,000  tons,  to  the  dam- 
age of  plaintifr,"  etc.  The  declaration  lays 
damages  in  the  sum  of  $16,000.  The  second 
breach,  as  to  warranty  and  quiet  enjoyment, 
was  demurred  to  in  the  trial  court,  and  the 
demurrer  sustained,  and  In  the  view  we  take 
of  the  case  need  not  be  set  out  or  further 
considered. 

To  the  first  breach  a  number  of  pleas  were 
filed,  some  of  which  were  disposed  of,  and 
about  which  no  question  is  made,  and  need 
not  be  set  out  or  further  referred  to.  Among 
the  pleas  was  one  of  the  10-ycar  statute  of 
limitations,  which  is  designated  the  first  plea. 
The  fourth  plea  was  that  there  was  no  vein 
or  stratum  of  coal  lying  beneath  said  land, 
as  alleged.  The  fifth  and  sixth  pleas  were 
in  the  nature  of  pleas  of  confession  and 
avoidance,  except  as  to  nominal  damages. 

To  the  plea  of  the  10-year  statute  of  limi- 
tations appellant  replied  that  after  the  entry 
of  the  CatUn  Coal  Company  the  plaintiff  in 
writing  notified  the  defendants  of  such  en- 
try, and  requested  them  to  defend  his  title 
and  possession  thereto,  and  in  response  there- 
to, on  May  10,  1897,  it  was  agreed  by  and 
l>etween  defendants  and  plaintiff  that  plain- 
tiff's name  should  be  used  as  plaintiff  in  the 
action  of  ejectment  to  be  brought  in  said 
court  to  recover  the  possession  of  said  coal 
and  mineral  from  said  Catlin  Coal  Company, 
for  the  benefit  of  defendants  and  to  satisfy 
their  covenant,  and  in  consideration  thereof 
the  defendants  promised  to  correct  the  legal 
tiUe  to  said  K  Vi  of  the  S.  W.  %  of  secUon 
34  before  the  commencement  of  said  action 
of  ejectment,  by  procuring,  at  their  expense, 
quitclaim  deeds  from  certain  of  the  heirs  of 
one  Josiah  Sandusky,  then  supposed  to  have 
a  legal  title  to  the  coal  and  minerals  under 
the  surface  of  said  tract;  that  said  action  of 
ejectment  was  commenced  June  1,  1897,  and 
was  prosecuted  to  final  Judgment,  wherein  it 
was  adjudged  that  the  said  Catlin  Coal  Com- 
pany had  the  paramount  legal  title  to  said 
coal  and  mineral.  Plaintiff  further  averred 
that  the  defendants,  pursuant  to  their  said 
undertaking  and  promise,  did  pay  and  dis- 


charge the  costs  and  expenses  of  said  pros- 
ecution of  said  action  of  ejectment,  amount- 
ing to  the  sum  of  $500,  and  by  reason  there- 
of, plaintiff  says,  defendants  have  acknowl- 
edged the  said  cause  of  action,  and  have 
thereby  made  payments  on  the  said  several 
covenants,  and  thereby  have  removed  the 
bar  of  the  statute  of  limitations.  A  demur- 
rer was  interposed  and  sustained  to  this  rep- 
lication, and  plaintiff  excepted  and  abided  by 
his  replication.  To  the  fourth  plea,  that 
there  was  no  coal  under  the  lands  in  ques- 
tion, a  demurrer  was  interposed,  and  the  de- 
murrer overruled,  and  plaintiff  excepted  and 
abided  the  demurrer. 

The  fifth  plea  alleges  that  before  and  at 
the  time  of  the  execution  of  said  deeds  de- 
fendants informed  plaintiff  that  they  did  not 
own  the  coal  and  minerals  underlying  said 
lands,  and  that  the  same  had  .been  severed 
by  said  conveyance  of  Sandusky  to  Faulds, 
in  1864,  and  were  then  owned  by  persons 
claiming  under  said  Faulds;  and  with  said 
knowledge  plaintiff  accepted  said  deeds  and 
purchased  from  the  defendants  the  surface 
of  the  162  acres  in  the  first  deed  mentioned, 
for  the  sum  c^  $50  an  acre,  and  the  80  acres 
named  in  the  second  deed,  at  $82.50  an  axxe, 
and  that  no  part  of  said  price  was  paid  for 
the  coal  and  minerals  underlying  said  lands, 
but  was  paid  for  the  surface  only,  and  that 
the  said  plaintiff  took,  and  agreed  to  take, 
and  accepted,  said  deeds  subject  to  such  prior 
conveyance  of  coal  and  mineral,  and  there- 
fore plaintiff  is  not  damaged,  except  nominal 
damages,  and  defendants  have  not  broken 
said  covenant  of  seisin.  The  sixth  plea 
avers  that  at  and  before  the  execution  of 
said  deeds  plaintiff  was  informed  by  defend- 
ants that  they  derived  title  to  said  lands  by 
a  deed  from  one  English,  the  assignee  of 
said  Sandusky,  who  was  adjudged  a  bank- 
rupt January  30,  1872,  who  had  in  May,  1864, 
severed  said  coal  and  minerals  from  the 
surface  by  a  deed  of  conveyance  thereof  to 
said  Faulds,  and  that  the  same  were  then 
owned  by  one  Bemice  Morrison  -Fuller,  and 
also  that  said  Sandusky  and  wife  were  then 
living,  and  the  wife  then  had  her  inchoate 
right  of  dower  in  and  to  said  surface;  that 
plaintiff,  for  the  consideration  named  in  said 
deeds,  purchased  said  surface  only,  subject 
to  said  prior  conveyance  to  Faulds,  with  the 
agreement  that  defendants  should  execute  to 
him  warranty  deeds  to  protect  plaintiff 
against  the  dower  Interest  of  said  wife  of 
Sandusky;  that  imder  said  agreements  de- 
fendants aver  that  they  accepted  said  con- 
sideration in  the  said  deeds  named,  and  that 
by  mistake  the  reservation  or  exception  of 
such  prior  conveyance  of  said  coal  and  min- 
erals was  omitted  from  said  deeds;  that  no 
part  of  said  consideration  was  paid  by  plain- 
tiff, or  intended  to  be  paid  by  him,  for  said 
coal  and  minerals,  or  any  part  thereof;  that 
the  plaintiff  remains  in  the  quiet  and  peace- 
able possession  of  said  surface,  and  the  title 
thereto  has  not  failed;    that  Sandusky  died. 
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bis  said  widow  survived,  and  defendants,  by 
an  outlay  of  $1,500,  i>roeured  ber  release  of 
rlgbt  of  dower  in  and  to  said  described 
lands,  wberefore  defendants  say  that  they 
bave  not  broken  tbeir  covenant  of  seisin  and 
that  plaintiff  hath  not  been  damaged,  ex- 
cept nominal  damages.  To  these  pleas 
plaintiff  demurred,  and  the  demurrers  were 
overruled.  To  the  action  of  the  court  In 
overruling  plaintiff's  demurrers  to  the  fifth 
and  ^xtb  pleas  no  exception  was  taken  or 
preserved  in  the  record.  On  this  point  the 
record  states:  "And  now  said  plaintiff  files 
a  demurrer  to  the  fifth  and  ststh  pleas,  as 
amended,  wbicb  demurrer  to  said  fifth  and 
sixth  pleas  is  overruled  by  the  court" 

By  this  state  of  tbe  pleadings  the  record 
stood  with  the  appellant  abiding  his  replica- 
tion to  the  plea  of  the  statute  of  limitations, 
abiding  his  demurrer  to  the  fourth  plea,  and 
with  demurrers  to  the  fifth  and  sixth  pleas 
overruled  without  exception.  The  court 
thereupon  entered  Judgment  in  favor  of  ap- 
pellant for  one  dollar  and  costs  of  suit,  and 
ordered  execution.  Appellant  excepted  and 
prayed  an  .appeal,  wMch  was  granted  and 
taken  to  the  Appellate  Court  for  the  Third 
District,  where  the  judgment  of  the  circuit 
court  was  affirmed.  From  that  judgment  of 
affirmance  this  appeal  is  prosecuted. 

In  tbe  main  briefs  of  appellant  and  appel- 
lees numerous  questions  ;are  discussed  and 
errors  Insisted  upon,  but  in  appellant's  reply 
brief  he  says:  "The  Appellate  Court  saw  fit 
to  consider  but  one  issue,  as  in  its  view  it 
disposed  of  the  contention  of  the  parties,  and 
that  was  whether  or  not  the  allegations,  in 
the  fifth  and  sixth  pleas,  that  tbe  parties  to 
the  two  deeds  of  land  in  question  intended  to 
reserve  from  their  operation  tbe  coal  and 
mineral  beneath  the  surface  of  the  land,  but 
by  mistake  and  inadvertence  omitted  it  from 
the  deeds,  constituted  a  sufficient  answer 
and  defense  to  the  causes  of  action  set  forth 
In  the  declaration.  By  our  demurrer  to  these 
pleas  we  admit  the  facts  only  that  are  well 
pleaded  therein,  and  deny  their  sufficiency. 
The  other  issues  in  the  case  are  upon  our  de- 
murrer to  the  defendants'  fourth  plea,  which 
denies  that  there  is  any  vein  of  coal  under- 
lying the  land.  The  trial  court  held  this 
plea  sufficient  and  overruled  our  demurrer, 
and  we  stood  by  it  and  assigned  error  upon 
the  ruling  in  the  Appellate  Court,  which  it 
did  not  consider,  and  its  failure  to  do  so  we 
assign  as  error  in  this  court.  Also  our  repli- 
cation to  tbe  second  plea  of  the  ten-year  stat- 
ute of  limitations  was  held  by  the  trial  court 
to  be  insufficient  under  appellees'  demurrer 
thereto,  and  we  stood  by  our  replication,  and 
In  the  Appellate  Court  assigned  error  upon 
this  action  of  tbe  trial  court,  which  it  de- 
clined to  consider,  and  this  omission  of  that 
court  we  here  assign  as  error.  These  are 
tbe  only  questions  that  arise  upon  tbe  record 
in  this  court  All  others  have  been  disposed 
of  in  the  trial  court,  and  liave  not  been  by 
either  party  brought  into  this  court'' 


Appellees  contend  that  the  ruling  of  the 
court  upon  the  demurrers  to  the  fifth  and 
sixth  pleas  is  not  open  to  review  by  us,  be- 
cause of  tbe  failure  of  appellant  to  except 
thereto  and  have  it  noted  of  record.  In  this 
contention  appellees  are  in  error.  All  the 
questions  arising  here  are  upon  the  record 
proper,  and  as  they  relate  to  ^rulings  with  re- 
spect to  pleadings,  which  are  a  part  of  tbe 
record,  and  which  alleged  errors  are  of  law, 
when  such  is  the  case,  an  appellate  tribunal 
may  review  and  pass  upon  tbe  en-ors  thus 
appearing,  without  a  bill  of  exceptions  or 
without  exceptions  appearing  in  the  record. 
Tbe  ofice  of  a  bill  of  exceptions  Is  to  Intro- 
duce matter  into  tbe  record;  but,  where  the 
record  shows  upon  its  face  all  the  milngs  and 
decisions,  a  bill  of  exceptions  is  unnecessary. 
Randolph  v.  Emerlck,  13  111.  344. 

In  the  view  we  take  of  this  case,  it  will 
not  be  necessary  to  consider  or  discuss  any- 
thing other  than  tbe  fifth  and  sixth  pleas, 
and  the  demurrers  to  tbe  same.  These  pleaS, 
in  effect,  state  that  before  the  purchase  of 
appellant  Harvey  Sandusky,  the  original 
owner,  had  in  law  and  in  fact  divided  these 
same  lands  into  two  distinct  estates  by  hav- 
ing, in  18G4,  conveyed  to  Faulds  tbe  coal  and 
mineral  rights  under  the  lands,  and  had 
thereby  severed  such  coal  and  mineral  strata 
as  were  there  from  the  main  body  of  the 
land;  that  when  appellant  was  negotiating 
for  tbe  purchase  of  the  lands  he  was  appris- 
ed of  this  severance,  and  of  the  existence  of 
the  two  estates,  and  that  with  such  knowl- 
edge he  purchased  only  the  upper  estate,  and 
thai  the  purchase  price  for  tbe  lands  so  con- 
veyed to  him  was  fixed  with  that  fact  in 
view;  and  that  for  the  land  in  one  of  said 
deeds  he  gave  $50  per  acre,  and  for  the  other 
$32.60  per  acre,  and  that  as  a  fact  he  gave 
nothing  for  the  coal  and  mineral  rights,  which 
had  been  previously  conveyed.  It  is  also 
stated  In  the  sixth  plea  that  it  was  agreed 
and  understood  that  the  reservation  and  ex- 
ception of  said  coal  and  minerals  from  the 
covenants  of  said  deed  should  be  made,  but 
that  such  was  omitted  therefrom  by  mistake. 
It  is  further  averred  in  both  of  the  pleas 
that  appellant  took  possession  of  tbe  surface 
of  the  land,  being  all  that  he  bought  mider 
his  deeds,  at  the  time  of  the  purchase,  and 
has  ever  since  remained,  and  still  Is,  in  pos- 
session of  the  same;  and  each  plea  con- 
cludes with  the  averment  that  he  has  only 
suffered  nominal  damages.  Appellant  con- 
tends that  these  pleas  were  insufficient,  and 
that  his  demurrers  to  them  should  have  been 
sustained,  for  the  reason  that  by  the  matters 
set  up  in  them  it  Is  attempted  to  vary  tbe 
terms  of  the  deeds  by  parol  evidence,  and 
that  under  the  law  that  cannot  be  done.  If 
such  Is  the  effect  of  the  pleas,  then  we  would 
say  that  appellant's  contention  is  sound,  as 
the  rule,  coming  down  from  the  hornbooks 
and  the  earliest  Reports  of  which  we  have 
any  account,  is  expressly  declared  that  the 
terms  of  a  deed  or  other  written  instrument 
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cannot  be  varied  by  parol  evidence  of  any 
antecedent  or  concurrent  verbal  agreement 
In  other  words,  the  rule  is  that  the  law  pre- 
sumes that  the  parties,  having  made  a  writ- 
ten agreement,  included  in  it  all  that  they 
had  in  their  minds  pertaining  to  it,  and  that 
it  must  stand  as  the  final  and  solemn  dec- 
laration of  the  transaction  which  it  eviden- 
ced. Many  cases  are  cited  and  a  numtter  of 
references  are  made  to  text-books  laying 
down  this  principle,  but  we  deem  the  ques- 
tion BO  long  established  and  so  well  settled 
that  it  is  not  necessary  to  here  refer  to  them. 
Appellees,  on  the  contrary,  contend  that  the 
pleas  do  not  purport  or  offer  to  cliange  the 
terms  of  the  contract,  as  that  expression  is 
commonly  understood,  but  that,  inasmuch  as 
this  is  on  action  for  damages,  the  matters 
set  up  in  the  pleas  go  to  the  question  of  con- 
sideration, which  Is  the  foundation  for  dam- 
ages, other  than  nominal  damages,  In  this 
class  of  cases. 

The  rule,  as  established  in  most  of  the 
states  of  this  Republic,  and,  in  fact,  of  most 
civilized  countries,  is  that  the  measure  of 
damages  for  a  breach  of  such  a  covenant  is 
what  the  party  actually  lost  by  such  breach; 
and  if  the  title  has  wholly  failed,  then  the 
whole  of  the  purchase  price,  with  interest,  is 
the  measure' of  damages,  and  If  the  title  has 
partially  failed,  and  the  consideration  was 
paid  as  a  whole,  then  the  measure  of  dam- 
ages is  tbe  proportion  in  value  that  the  land 
to  which  title  failed  bore  to  the  whole  land; 
or  if  the  consideration  was  severable  as  to 
the  various  tracts,  and  the  title  failed  as  to 
one  of  these  tracts,  then  the  measure  of  dam- 
ages was  the  price  paid  for  the  particular 
tract,  with  Interest  8  Am.  &  Eing.  Ency.  of 
Law  (2d  Ed.)  183.  184;  King  v.  Uilson's 
Adm'z,  32  111.  348,  83  Am.  Dec.  269;  Weber 
V.  Anderson,  73  111.  439;  Frazer  v.  Peoria 
County,  74  111.  282;  Tone  v.  Wilson,  81  IlL 
529. 

The  authorities  usually  agree,  and  in  this' 
state  the  rule  is  established,  that  in  estimat- 
ing the  extent  of  the  damages,  where  there 
is  a  partial  failure,  the  value  of  the  property 
at  the  time  of  the  conveyance  shall  form 
the  basis.  Weber  v.  Anderson,  supra;  Tone 
V.  Wilson,  supra.  From  an  early  day  it  be- 
came the  established  rule  in  this  state  that 
the  consideration  expressed  in  the  deed,  and 
the  acknowledgment  of  the  receipt  thereof, 
were  not  binding  or  conclusive  upon  the  par- 
ties, but  might  be  explained  or  contiitdicted 
by  parol  evidence  or  other  evidence  aliunde 
the  deed.  So  we  have  held  it  may  be  shown, 
in  an  action  between  the  parties  upon  the 
covenants  of  a  deed,  that  the  consideration 
expressed  in  the  deed  was  more  than  the 
consideration  that  was  actually  paid.  How- 
ell V.  Moores,  127  111.  67,  19  N.  B.  863.  In 
that  case  a  deed  was  made  reciting  the  con- 
sideration as  12,000,  and  a  bond  in  the  sum 
of  f2,000  was  also  given  to  keep  the  cove- 
nant against  Incumbrances,  and  the  covenant 
of  the  deed  was  brokjen  and  the  property  lost 


and  an  action  was  brought,  when  it  was 
held  (Kimpetent  to  show  that  the  real  consid- 
eration paid  was  $1,000  paid  by  note,  and 
certain  real  estate,  and  that  the  real  value 
of  the  real  estate  that  was  taken  as  a  part 
of  the  consideration  was  only  $500,  and  the 
recovery  was  limited  to  $1,500.  In  Ludeke 
V.  Sutherland,  87  111.  481,  29  Am.  Bep.  66, 
a  tract  of  land  was  sold  and  described  as 
140  acres,  and  the  consideration  expressed  in 
the  deed  was  $3,780.  The  price  of  the  land 
was  $27  per  acre.  There  was  paid  in  cash 
$500,  and  a  note  and  trust  deed  were  given 
for  the  balance  of  the  purchase  money.  It 
was  verbally  agreed  at  the  time  of  the  sale 
that  the  actual  number  of  acres  of  land  was 
not  known  to  the  parties,  and  that  it  should 
be  surveyed,  and  if  there  were  less  than  140 
acres  the  grantor  should  pay  for  the  deficit, 
and  if  more  than  140  acres  the  grantee 
should  pay  tor  the  excess.  It  was  measured 
and  found  to  contain  148.74  acres,  and  a  suit 
was  brought  by  the  grantor  against  the  gran- 
tee for  the  excess.  In  Koch  v.  Roth,  150  111. 
212,  37  N.  E.  317,  we  held  it  competent  to 
show  that  the  consideration  mentioned  in 
the  deed  had  not  In  fact  been  paid,  and  that 
a  vendor's  lien  might  be  enforced.  In  Kim- 
ball V.  Walker,  30  111.  482,  both  a  deed  and  a 
written  contract  acknowledging  the  payment 
of  the  consideration  were  made,  and  we  held 
it  competent  to  show  that  the  consideration 
was  not  in  fact  paid.  We  have  also  held  that 
a  deed  in  the  ordinary  form  may  l>e  shown  by 
parol  evidence  to  have  been  given  as  security 
for  a  loan  of  money,  and  was  to  operate  as  a 
mortgage,  thus  reading  into  the  deed  a  condi- 
tion of  defeasance  upon  the  repayment  of  the 
money.  Crane  v.  Chandler,  190  111.  584,  60 
N.  B.  826.  In  Drury  v.  Holden,  121  111.  130. 
13  N.  E.  547,  a  deed  was  made  subject  to 
certain  mortgages  or  trust  deeds,  and  the 
consideration  expressed  in  the  deed  was  $40,- 
000.  The  grantee  purchased  one  of  the  out- 
standing incumbrances,  and  the  other  was 
foreclosed  by  sale  by  the  trustee,  under  the 
powers  given  in  the  trust  deed;  the  grantee, 
Drury,  purchasing  at  the  sale.  In  this  trust 
deed  that  was  foreclosed  was  a  certain  lot 
that  was  not  Included  in  the  deed  to  Drury. 
Holden  brought  a  bill  to  set  aside  the  sale  of 
his  lot  that  was  not  included  In  the  deed, 
but  was  in  the  trust  deed.  We  held  It  com- 
petent to  show  by  parol  evidence  that  Drury 
assumed  the  payment  of  these  outstanding 
Incumbrances  as  a  part  of  the  purchase  price 
of  the  lands  conveyed  to  him,  and  that  the 
amount  of  the  incumbrances  was  deducted 
from  the  purchase  price  mentioned  in  the 
deed.  Whenever  the  question  has  come  be- 
fore this  court,  it  has  been  uniformly  held 
that  the  statement  of  the  amount  of  the  con- 
sideration and  acknowledgment  of  its  receipt 
in  the  deed  were  formal  recitals,  their  only 
operation  in  law  being  to  prevent  a  resulting 
trust,  and  that  they  might  be  explained,  va- 
ried, and  contradicted  by  parol  evidence. 
It  then  remains  for  ns  to  consider  the  ques- 
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Hon  whether  the  facts  tendered  by  the  pleas 
and  admitted  by  the  demurrer  go  to  the  con- 
sideration of  the  deeds  in  the  case  at  bar,  or 
whether  they  go  beyond  that,  and  are  to  af- 
fect the  terms  of  the  deed  In  other  respects. 
It  must  be  borne  in  mind  that  this  was  not 
a  real  action,  and  was  not  to  try  the  title, 
or,  as  we  concelTe,  to  In  any  way  affect  the 
title;  It  Is  a  personal  action  for  damages. 
True,  It  grows  out  of  a  land  transaction,  and 
to  determine  the  rights  of  the  parties  the 
deed  must  be  looked  to.  If  the  rule  of  dam- 
ages Is  that  the  plaintiff  can  only  recover 
what  he  lost,  and  If  It  Is  also  the  mle  that 
what  he  lost  Is  determined  by  what  he  paid 
for  the  land  for  which  the  breach  is  alleged, 
then  it  would  seem  to  necessarily  follow  that, 
in  order  to  determine  what  the  extent  of  his 
loss  was,  It  was  both  necessary  and  proper 
to  determine  what  he  paid  for  the  land,  or 
interest  In  the  land,  lost.  Relating  to  this 
particular  land,  and  to  the  conveyances  of 
the  coal  by  Btarvey  Sanduslsiy  to  Faulds  and 
his  grantees,  the  question  was  twipe  before 
this  court  in  Catlin  Coal  Co.  v.  IJoyd,  176 
111.  275,  52  N.  E.  144,  and  Id.,  180  III.  398,  54 
N.  E.  214,  72  Am.  St  Rep.  216.  In  those 
cases  we  held  that  by  the  deed  of  Harvey 
Sandusky  to  Faulds  the  land  was  divided 
into  two  distinct  estates,  the  surface  and 
the  coal,  and  that  the  latter,  when  thus  sev> 
ered,  constitutes  land;  and  we  further  held 
that  said  deed  was  a  severance,  and  that  the 
possession  of  the  surface  of  the  land,  after 
such  severance,  was  not  the  possession  of 
the  coal  and  minerals  in  place  under  such 
surface.  Thus,  by  the  declaration  of  this 
court,  at  the  time  appellant  purchased  there 
were  two  distinct  tracts  of  land.  One,  we 
may  say,  was  lying  over  the  other.  Each,  In 
a  general  way,  answered  the  same  legal  de- 
scription, and  yet  each  was  so  severed  from 
the  other  that  it  constituted  a  distinct  and 
separate  body  of  land. 

By  their  pleas  appellees  say  that  at  the 
time  of  the  purchase  there  was  such  a  sev- 
erance, and  that  appellant  had  notice  of  it, 
and  that  bis  contract  was  only  with  refer- 
ence to  one  of  said  estates  or  bodies  of  land, 
and  that,  in  fact,  he  only  paid  for  one  of 
these  bodies  of  land;  that  is,  the  surface. 
One  of  the  pleas  fiurther  says  that  the  fail- 
ure to  place  the  reservation  or  exception  in 
the  deed  relative  to  the  coal  was  by  mis- 
take or  oversight;  but  we  do  not  think  that 
can  avail  appellees  in  an  action  at  law, 
but  is  the  peculiar  subject  of  equity  Juris- 
diction. In  the  view  we  take  of  that  aver- 
ment in  the  plea,  it  may  be  regarded  as  sur- 
plusage, and,  so  far  as  our  consideration  of 
the  case  goes,  it  will  be  solely  upon  the  ques- 
tion of  whether  the  pleas  tendered  a  suffi- 
cient defense  to  the  action,  as  it  relates  to 
the  consideration  and  damages.  Mr.  Rawie, 
in  bis  work  on  Covenants  for  Title,  in  the 
discussion  of  this  subject  says  (4th  Ed.,  258): 
"On  this  side  of  the  Atlantic  it  may  be  con- 
sidered as  settled  that  although  (apart  from 


the  question  of  fraud)  evidence  to  contradict 
or  vary  the  consideration  clause  is  inadmis- 
sible, If  offered  to  defeat  the  conveyance,  as 
such  (as,  for  example,  by  showing  it  void  be- 
cause of  want  of  consideration),  yet  that  for 
any  purpose  short  of  afCecting  the  title  this 
clause  is  not  conclusive,  but  only  prima  facie 
evidence  of  the  amount  therein  named. 
Hence  it  is  held  that  in  an  action  on  the 
covenant  (or  seisin,  parol  evidence  is  admis- 
sible on  the  part  of  the  plaintiff  to  show  the 
actual  consideration  to  have  been  greater 
than  that  expressed  in  the  deed,  for  the  pur- 
pose of  increasing  the  damages,  aud,  on  the 
other  hand,  equally  admissible  on  the  part  of 
the  defendant  to  show  the  consideration 
less,  for  the  purpose  of  diminishing  them. 
So  it  has  been  held  admissible  for  the  de- 
fendant to  show,  in  reduction  of  damages, 
that  the  part  to  which  there  was  no  title 
was  Included  in  the  deed  by  mistake,  and 
that  no  consideration  was  paid  for  it,  though 
it  is  clear  that  such  evidence  ia  admissible 
solely  in  mitigation  of  damages,  and  not  for 
the  purpose  of  negativing  a  breach  of  the 
covenant." 

In  1840  a  case  somewhat  analogous  to  the 
case  at  bar,-  and  involving  the  same  prin- 
ciple as  to  the  admission  of  parol  evidence, 
was  considered  by  this  court,  wherein  Kln- 
zie  had  conveyed  to  Penrose,  by  a  deed  of 
general  warranty,  lots  10  and  11,  in  block 
12,  lanzle's  addition  to  Chicago,  for  the  ex- 
pressed consideration  of  $42.  At  the  time 
there  was  a  verbal  agreement  that  Penrose 
should  buy  loi  10  and  pay  $42  for  it  and  that 
Kinzie  would  also  convey  to  him  lot  11  upon 
the  condition  that  be  should  erect  and  finish 
a  good  dwelling  upon  said  lot  11  within  a 
stated  time.  There  was  no  provision  of  this 
sort  in  the  deed.  The  time  having  elapsed, 
and  Penrose  having  failed  to  build  the  house, 
Kinzie  brought  a  bill  to  set  aside  the  deed. 
A  demurrer  was  sustained  to  the  bill  below, 
and  this  court  reversed  it,  saying:  "The 
complainant  anticipated  an  increase  to  the 
value  of  the  residue  of  his  property  adjacent 
to  the  lot  conveyed,  by  the  agreement  to 
build,  and  supposed  it  would  have  been  ob- 
served by  the  defendant  in  good  faith.  The 
court  see  no  just  reason  why  the  latter  should 
be  absolved  from  his  engagement,  and  also 
retain  the  lot,  without  giving  any  compensa- 
tion therefor.  The  admission  of  the  parol 
evidence  shows  only  that  there  was  an  ad- 
ditional consideration  for  the  conveyance, 
which  existed  at  the  time  and  must  natural- 
ly be  supposed  to  enter  into  the  Inducements 
for  the  sale  of  the  ground.  Hence  we  are 
not  satisfied  that  the  parol  proof  should  be 
excluded,  but  believe  It  ought  to  be  admit- 
ted." Kinzie  V.  Penrose,  2  Scam.  515.  In 
the  above  case  it  wH  be  noticed  that  there 
was  no  allegation  in  the  bill  that  the  parol 
contract  was  to  be  Incorporated  in  the  deed, 
and  was  omitted  by  any  mistake  of  the  par- 
ties, nor  was  It  a  proceeding  to  reform  the 
deed  in  any  respect,  but  It  was  to  recover 
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tbe  lot  on  the  ground  that  the  consideration 
had  failed. 

In  Siddera  ▼.  Riley,  22  III.  110,  assumpsit 
was  brought  upon  a  note  given  by  Riley's 
intestate,  Hume,  to  Sidders,  for  the  purchase 
of  land.  Fleas  were  filed  and  issue  joined, 
and  on  the  trial  the  plaintiff  offered  to  prove 
that  at  the  time  he  made  the  deed  to  Hume 
he  had  no  title  to  the  north  half  of  the  quar- 
ter section,  and  that  the  note  sued  on  was 
given  for  the  south  half  and  certain  farm 
stock  and  other  chattels.  On  objection  of 
defendant  this  evidence  was  excluded.  On 
appeal  this  court  reversed  the  Judgment  of 
the  trial  court,  and  held  that  the  evidence 
should  have  been  admitted,  and  among  oth- 
er things  said  (page  111):  "It  has  l)een  de- 
cided by  this  court  that  It  Is  competent  for 
a  party  to  show  a  different  consideration 
from  the  one  stated  In  the  deed,  as  between 
the  parties  to  It,  under  peculiar  circumstan- 
ces. Kinzie  v.  Penrose,  2  Scam.  515.  In 
that  case  the  party  was  permitted  to  show 
that  the  consideration  expressed  in  a  deed 
for  two  lots  of  ground  was  In  reality  the 
consideration  for  one  only.  So  It  Is  univer- 
sally held  that  a  deed  absolute  on  Its  face 
may  be  shown  by  parol  to  have  been  intend- 
ed as  a  mortgage.  All  that  the  plaintiff  pro- 
posed to  prove  was  that,  when  the  defendant 
received  the  deed,  it  was  with  the  express 
knowledge  and  understanding  that  the  con- 
sideration of  fl,500  expressed  in  it  applied 
only  to  the  south  half  of  the  quarter  section; 
the  defendant  well  knowing  at  the  time  that 
the  plaintiff  had  no  title  to  the  north  half, 
and  did  not  pretend  to  sell  and  convey  any 
title  to  that  half.  The  defendant  accepted 
the  deed  with  that  understanding,  and  it  is 
competent  for  the  plaintiff  to  show  this  by 
parol." 

While  it  Is  true  that  there  Is  a  diversity  of 
opinion  among  the  courts  of  the'  various 
states  upon  this  question,  and  as  to  whether 
this  evidence  should  be  held  to  apply  to  the 
consideration  only,  or  goes  to  the  terms  of 
the  deed,  yet,  after  having  examined  with 
much  care  a  large  number  of  cases  cited  in 
the  briefs  of  the  respective  parties,  and 
many  other  cases  and  authorities  besides, 
we  are  satisfied  that  the  greater  weight  of 
authority  is  that  such  evidence  only  goes  to 
the  consideration,  and  is  admissible.  At  all 
events,  and  whatever  might  be  our  view  If 
the  question  were  an  original  one,  we  think 
file  cases  dted  above  from  this  court  estab- 
lish the  rule  in  favor  of  these  pleas,  and  that 
rule  is  of  such  Itfng  standing  that  we  would 
not  feel  at  liberty  to  disturb  It 

Our  view  being  in  harmony  with  the  Judg- 
ments of  the  circuit  and  Appellate  Courts, 
the  judgment  of  the  Appellate  Court  Is  af- 
firmed. 

Judgment  affirmed. 

HAND.   C.  J.,  and  WILKIN  and  OART- 

WRIGHT,  JJ.,  dissent 


(2M  111.  26) 

In  re  MAHBR'S  ESTATE.* 

(Supreme  Court  of  Illinois.    June  16,  1903.) 

COMMON -LAW  MARRIAQB  —  REPUTATION— CO- 
HABITATION—PRESUMPTION— EVIDENCE-AP- 
PEAL,—REVERSAL— BBS  JUDICATA— RETRIAL 
—LAW  OF  THE  CASE. 

1.  Where,  in  a  proceeding  for  administration 
on  the  estate  of  a  deceased  person,  a  judgment 
finding  that  petitioner  had  established  that 
she  was  the  lawful  common-law  wife  of  de- 
ceased was  reversed  and  remanded,  without 
qualification,  the  decision  on  appeal  was  not 
res  judicata  as  to  the  question  mvolved,  so  as 
to  preclude  petitioner  from  introducing  addition- 
al evidence  on  a  new  trial. 

2.  Where  a  judgment  is  reversed  and  re- 
manded generally  by  the  Supreme  Court,  the 
rules  of  law  announced  in  lie  opinion  reversing 
the  judgment  are  conclusive  on  the  second  hear- 
ing. 

3.  A  common-law  marriage  cannot  be  estab- 
lished by  evidence  of  an  agreement  to  present 
coliabitation  and  a  future  marriage,  but  there 
must  be  either  a  consent  by  words  de  prsesenti, 
or  by  words  de  futuro  cum  copula. 

4.  Evidence  of  cohabitation  and  reputation 
held  insutScient  to  establish  a  common-law  mar- 
riage. 

Appeal  from  Circuit  Court,  Cook  County; 
R.  W.  Hilscher,  Judge. 

Petitions  by  A.  L.  Maher  and  others  for 
the  administration  of  the  estate  of  Mark  H. 
Maher,  deceased.  From  an  order  finding  pe- 
titioner Jessie  B.  Maher  the  lawful  widow  of 
deceased,  A.  L.  Maher  and  others  appeal. 
Reversed. 

Seth  F.  Crews  and  Ralph  Crews  (Geo.  W. 
Brown,  of  counsel),  for  appellant  Alzuma  L. 
Maher.  M.  F.  Biggie  and  James  B.  Mulr 
(Shope,  Mathis,  Zane  &  Weber,  of  counsel), 
for  appellant  Elizabeth  B.  Maher.  '  Francis 
W.  Walker  and  Albert  G.  Welch  (A.  M. 
Pence,  of  counsel),  for  appellee. 

WILKIN,  J.  The  only  question  Involved 
In  this  case  Is  whether  a  common-law  mar- 
riage was  legally  contracted  between  Jessie 
R.  Kean  and  Mark  H.  Malier,  and  whether 
such  marriage  existed  at  the  time  of  his 
death,  on  February  1,  1890,  whereby  she  be- 
came his  lawful  widow.  A  former  decree  of 
the  circuit  court  of  Cook  county  deciding 
that  question  in  her  favor  was  reversed  by 
this  court  at  a  former  term  upon  the  ground 
that  the  evidence  failed  to  sustain  the  decree. 
The  order  of  reversal  and  remandment  at 
that  time  was  general.  Subsequently'  the 
case  was  redocketed  in  said  circuit  court,  and 
additional  evidence  heard,  wherenpoD  the 
finding  and  decree  were  again  In  favor  of 
the  appellee,  Jessie  R.  Kean,  or,  as  she 
claims  to  be,  Jessie  R.  Maher.  A  statement 
of  the  facts  of  the  case  will  be  found  in  and 
preceding  the  opinion  rendered  upon  the  for- 
mer hearing,  and  reported  in  183  111.  61,  50 
N.  E.  124.  Elizabeth  B.  Maher  and  others 
again  appeal  from  the  latter  decree. 

It  Is  first  insisted  on  behalf  of  appellants 


•Rehearing  denied  October  23,  1903. 

^  3.  Seo  Marriage,  vol.  tt.  Cent.  Dig.  (  IS. 
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that  the  cbancellor  erred  in  admitting  addi- 
tional eyidence  upon  the  second  bearing,  the 
position  being  that  the  former  decision  of 
this  court  is  res  Judicata  as  to  the  questiou 
InTolved.  That  position  Is  not  tenable.  The 
remandment  being  without  qualification,  the 
cause  stood  for  hearing  precisely  as  it  did 
originally.  Henderson  t.  Harness,  184  111. 
520,  56  N.  E.  786,  and  cases  cited;  Aurora 
&  Geneva  Railway  Co.  v.  Harvey,  178  111. 
477,  53  N.  B.  331.  It  was  therefore  proper 
to  admit  any  and  all  competent  testimony 
tending  to  prove  or  disprove  the  issue. 

It  was  stipulated  upon  the  last  hearing 
that  the  evidence  of  witnesses  heard  on  the 
former  trial,  as  shown  by  the  transcript  of 
the  record  and  by  depositions  and  documen- 
tary evidence  then  introduced,  might  be  re- 
Introduced  by  either  party  upon  the  latter 
hearing,  subject  to  objections  as  to  its  com- 
petency. It  was  further  stipulated  that  Mark 
H.  Maher  died  at  his  domicile,  in  the  city  of 
Chicago,  seised  of  real  estate  and  personal 
property  In  the  county  of  Cook,  and  that  be 
left  neither  child,  children,  nor  descendants 
of  a  child  or  children,  him  surviving;  that  no 
record  of  any  proceeding  for  divorce  between 
said  deceased  and  appellee  existed  in  any 
court  "of  St  Paul  or  Minneapolis,  Minn., 
Washington,  D,  C,  Buffalo,  N.  Y.,  or  Chi- 
cago, 111.,  or  in  any  court  within  whose  Ju- 
risdiction said  respective  cities  are  locat- 
ed;" also  "that  nothing  contained  in  said 
stipulation  shall  be  construed  as  an  admission 
that  a  marriage  existed  between  the  petition- 
er and  Mark  H.  Maher." 

While  the  cause  was  open  for  a  rehearing 
generally  upon  the  evidence  in  the  court  be- 
low, on  the  remandment  from  this  court  the 
conclusions  announced  in  our  former  deci- 
sion as  to  matters  of  fact  then  in  the  record, 
and  the  principles  of  law  applicable  to  and 
governing  the  cause  upon  those  facts  as  the 
record  then  disclosed,  were  binding  upon  the 
chancellor  upon  his  final  decision  of  the 
cause.  The  rule  is  that,  upon  the  remand- 
ment of  a  cause  generally,  the  rules  of  law 
applicable  to  the  case  announced  in  the  opin- 
ion of  this  court  are  conclusive  upon  the  sec- 
ond hearing.  Newberry  v.  Blatchford,  106 
111.  584;  DUworth  v.  Curts,  139  111.  508,  29 
N.  B.  861.  The  question,  then,  for  our  deter- 
mination, must  be,  is  the  new  evidence  now 
in  the  record,  together  with  that  which  was 
before  ns  upon  the  former  hearing,  construed 
as  we  then  construed  it,  sufficient  to  sustain 
the  present  decree?  In  other  words,  is  it 
sufficient  to  establish  the  relation  of  husband 
and  wife  between  Jessie  R.  and  Mark  H. 
Maher,  and  entitle  her  to  succeed  to  so 
much  of  bis  estate  as  by  the  statute  passes 
to  the  widow  of  the  deceased  husband,  leav- 
ing no  child,  children,  or  descendants  of 
such,  him  surviving? 

After  a  patient  reconsideration  of  the  case, 
and  giving  due  consideration  to  all  the  ad- 
ditional facts  adduced  upon  the  second  hear- 
ing, we  are  unable  to  see  upon  what  prin- 


ciple or  logic  the  second  decree  of  the  circuit 
court— that  is,  the  one  now  before  us— can  be 
sustained,  without  overruling  our  former  de- 
cision. It  was  then  said,  as  it  is  now,  that 
there  was  at  no  time  a  marriage  ceremony 
solemnized  between  the  parties;  the  sole 
claim  being  that  the  relation  of  husband  and 
wife  was  created  between  Jessie  R.  Kean 
and  Mark  H.  Maher  by  reason  of  their  hav- 
ing lived  and  cohabited  together  as  husband 
and  wife  under  such  circumstances  as  to 
create  a  valid  common-law  marriage.  We 
held  In  the  former  decision  of  this  case,  in 
conformity  with  the  previous  decisions  of 
this  and  other  courts,  that,  "to  constitate  a 
marriage  legal  at  common' law,  the  contract 
and  consent  must  l>e  per  verba  de  prsesentl, 
or,  if  made  per  verba  de  futuro  cum  copula, 
the  copula  is  presumed  to  have  been  allowed 
on  the  faith  of  the  marriage  promise,  and 
that  so  the  parties  at  the  time  of  the  copula 
accepted  of  each  other  as  man  and  wife. 
Port  V.  Port,  70  III.  484;  ^Hebblethwalte  v. 
Hepwortb,  98  111.  126;  Cartwrlght  v.  Mc- 
Gown,  121  111.  888  [12  N.  B.  737,  2  Am.  St. 
Rep.  105];  Stoltz  V.  Doering,  112  111.  234; 
Hiler  V.  People,  156  111.  611  [41  N.  B.  181,  47 
Am.  St.  Rep.  221].  It  is  not  sufficient  to 
agree  to  present  cohabitation,  and  a  future 
marriage  when  more  convenient  Robertson 
V.  State,  42  Ala.  509;  Duncan  v.  Duncan,  10 
Ohio  St  182;  In  re  Beverson's  Estate,  47  Cal. 
621;  Fryer  v.  Fryer,  Rich.  Bq.  Gas.  85. 
Wliere  parties  have  contracted  a  common-law 
marriage,  without  any  solemnization  or  other 
formality  apart  from  the  agreement  Itself,  it 
is  not  requisite  that  the  agreement  should  be 
made  before  witnesses.  Cheney  v.  Arnold,  15 
N.  Y.  345  [69  Am.  Dec.  609].  But  such  a 
marriage  is  to  be  distinguished  from  cases  of 
seduction  or  sexual  Intercourse  followed  by 
a  promise  of  marriage,  and  cases  where  the 
intercourse,  in  its  inception  is  illicit  and  is 
known  to  be  such  by  both  parties.  Cheney 
V.  Arnold,  supra;  Duncan  v.  Duncan,  supra." 
The  additional  testimony  introduced  npon 
the  present  hearing,  like  that  previously  In- 
troduced, wholly  fails  to  show  that  there 
was  a  present  agreement  between  the  par- 
ties to  live  together  as  husband  and  wife,  or 
that  they  cohabited  together  on  the  faith  of 
a  marriage  contract,  so  that  they  at  any  time 
accepted  each  other  as  man  and  wife.  Such 
latter  testimony  establishes  no  independent 
distinct  fact  necessary  to  constitute  a  com- 
mon-law marriage  not  established,  or  which 
the  evidence  did  not  tend  to  establish,  on  the 
former  bearing.  In  other  words,  the  addi- 
tional evidence  is  merely  corroborative  of 
that  which  was  previously  introduced.  The 
effect  of  the  former  decision  was  to  hold 
that  while  cohabitation  and  reputed  mar- 
riage relations  between  the  parties  at  the  sev- 
eral places  of  their  residence  would  raise  the 
presumption  that  a  marriage  contract  had 
been  entered  into  between  them,  we  there 
held  that  "a  presumption  of  that  character 
may    be   overcome    by   other   presumptions 


Digitized  by 


Google 


m.) 


BIOKBRDIKB  v.  CITY  OF  CSHICAGO. 


161 


which  spring  from  the  acts  of  the  parties 
themselves  during  the  time  of  cohabitation, 
aa  well  as  from  acts  and  declarations  and 
conduct  springing  from  their  acts  after  co- 
habitation between  them  has  ceased,"  and 
that  the  facts  disclosed  by  this  record  did 
overcome  any  presumption  of  a  marriage  con- 
tract honestly  and  fairly  entered  into  be- 
tween the  parties.  The  slgniflcant  fact  in 
reaching  that  conclusion  was  the  unexplained 
conduct  of  appellee  at  the  time  and  after  she 
left  Maher,  in  June,  1890,  and  returned  to 
the  home  of  her  mother,  in  Washington,  D. 
C,  and  at  no  time  thereafter  resuming  or  at- 
tempting to  resnme  the  relation  of,  or  to  be 
known  or  recognized  as,  his  wife.  He  soon 
after  the  separation  returned  to  Chicago, 
where  he  contmaed  to  reside  until  his  death, 
nearly  six  years  thereafter.  He  was  pos- 
sessed of  a  considerable  amount  of  wealth, 
amply  able  to  provide  for  her  every  want, 
and  yet  during  all  that  ttane  she  remained  at 
the  home  of  her  mother,  and  supported  her- 
self by  employment  in  her  mother's  store  or 
in  one  of  the  departments  of  the  government. 
Also  that  during 'that  time  she  made  a  writ- 
ten application  for  employment  in  her  maiden 
name,  stating  that  she  was  unmarried.  She 
came  with  her  mother  In  1893  to  Chicago, 
where  Maher  was  then  living  with  Alzuma 
It.,  with  whom  he  had  been  regularly  married 
in  1892,  which  fact  was  at  least  known  to  her 
mother.  If  not  to  her;  and  yet,  having  com- 
irieted  their  visit  in  that  city,  they  returned 
to  the  city  of  Washington,  where  she  resum- 
ed her  duties  as  clerk  in  the  Treasury  De- 
partment as  an  unmarried  woman,  under  her 
maiden  name.  These  facts,  with  others,  were 
then  regarded  as  conclusively  showing  that 
she  did  not  pretend  to  be  the  vrife  of  Mark 
H.  Maher,  and  that  the  previous  relations 
which  had  existed  between  him  and  her  were 
not  matrimonial.  The  additional  testimony 
In  the  record  In  no  way  tends  to  explain  her 
conduct  during  that  time,  but,  at  most,  mere- 
ly explains  why  she  left  him;  that  Is,  be- 
cause he  had  contracted  a  loathsome  disease. 
And  even  that  reason  for  leaving  him  was 
known  by  her  to  exist  long  prior  to  the  sepa- 
ration, as  disclosed  in  our  former  opinion. 
Her  abandonment  of  him  because  of  his  dis- 
eased condition,  however,  would  in  no  way 
tend  to  prove  that  their  relations  had  been 
matrimonial  rather  than  adulterous. 

It' may  be  conceded  that  the  evidence  In 
the  record  now  and  upon  the  former  hearing 
shows  that  the  parties  held  themselves  ont 
to  the  world  on  different  occasions  and  at 
different  places  as  husband  and  wife,  and 
that  they  resorted  to  devices  for  the  purpose 
of  misleading  others  into  the  belief  that  they 
were  husband  and  wife,  such  as  the  presenta- 
.tion  of  the  ring  mentioned  by  the  mother  of 
Jessie  R.,  with  the  inscription,  "From  Mark 
to  Jessie— Mlzpah,"  and  which  she  says  her 
daughter  wore  until  the  death  of  Maher; 
but  certainly  it  will  not  be  seriously  claimed 
that  a  common-law  marriage  can  be  made  to 
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rest  upon  the  misconduct  of  a  man  and  wo- 
man in  holding  themselves  ont  to  the  world 
as  being  married.  Also  the  evidence  tending 
to  show  that  Mark  H.  Maher  called  her  by 
the  name  of  Mrs.  Jessie  Maher,  and  that  he 
drew  checks  to  her  in  that  name,  is  not  at  all 
inconsistent  with  what  seems  to  us,  as  shown 
by  an  overwhelming  weight  of  testimony,  to 
be  a  living  with  her  in  a  state  of  adultery, 
and  not  as  her  husband,  which  fact  was  fully 
understood  and  appreciated  by  her.  The  evi- 
dence in  this  record  is  voluminous.  To  at- 
tempt a  discussion  of  It  in  detail  would  be 
futile.  An  impartial  reading  of  it  must  lead 
the  candid  mind  to  the  conclusion  that  her 
relation  to  him  from  the  time  they  left  Wash- 
ington, and  perhaps  prior  thereto,  until  she 
flnaily  separated  from  him,  was  nothing  more 
or  less  than  meretricious,  and  that  their  liv- 
ing and  cohabiting  together,  as  between 
themselves,  was  known  to  be  adulterous. 
His  conduct  was  doubtiess  the  more  wicked 
and  reprehensible,  but  neither  the  law  nor 
public  policy  will  permit  the  converting  of 
such  relations  into  the  sacred  relation  of  hus- 
batad  and  wife. 

Under  the  foregoing  rules  of  law,  the  de- 
cree of  the  circuit  court  is,  in  our  opinion, 
unsupported  by  the  testimony;  and  it  will 
be  reversed,  and  the  cause  remanded,  with 
directions  to  proceed  in  conformity  with  the 
views  herein  expressed.  Reversed  and  re- 
manded. 


(S03  111.  636) 
BICKERDIKB  et  a!,  v.  CITY  OF  CHICAGO. 
(Supreme  Court  of  Illinois.    Oct.  20,  1903.) 

LOCAL      IMPROVEMENTS  —  RESOLUTION      OP 
BOARD— BNGINBBR'S  ESTIMATE— SUFFI- 
CIENCY—ORDINANCE— VALIDITY. 

1.  Laws  1897,  p.  104,  §  7,  provides  that  the 
board  of  local  improvements  shall  adopt  a  res- 
olutiou  describing  the  proposed  improvement, 
and  canse  an  estimate  of  the  cost  to  be  made 
by  the  engineer,  which  shall  be  itemized  to  the 
satisfaction  of  the  hoard.  A  resolution  provided 
that  certain  streets  be  "improved  by  curbing 
with  sandEitone  curbstones,  filling  and  paving 
with  eight  inches  of  blast  slag,  three  inches  of 
crushed  limestone,  and  three  inches  of  crashed 
granite,  the  estimate  of  the  cost  of  such  im- 
provement made  by  the  engineer  of  sudi  board 
being  $84,000."  Held  insufficient,  as  the  statute 
requires  the  estimate  to  be  itemized  as  to  the 
cost  of  each  particular  item. 

Appeal  from  Cook  County  Court;  Wm.  T. 
Hodson,  Judge. 

Application  by  the  city  of  Chicago  for  con- 
firmation of  a  special  assessment  to  which 
Joseph  Blckerdike  and  others  filed  objec- 
tions. From  a  judgment  confirming  the  as- 
sessment, objectors  appeal.     Reversed. 

Joseph  H.  Fitch,  for  appellants.  William 
M.  Plndell  and  Charles  M.  Walker,  Corp. 
Counsel  (Edgar  Bronson  Tolman,  of  counsel), 
for  appellee. 

WILKIN,  J.  This  is  an  appeal  from  the 
county  court  of  Cook  county  by  certain  prop- 
erty owners  to  reverse  a  judgment  confirm- 
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Ing  a  special  assessment  against  tbelr  prop- 
erty, fronting  upon  Troy,  Albany,  Wliipple, 
Sacramento,  Bicbmond,  and  Waveland 
streets,  in  the  city  of  Chicago.  Upon  the 
bearing  several  objections  were  presented  to 
Che  application  for  confirmation,  all  of  which 
were  overruled.  Three  ot  these  objections 
are  again  urged  here  as  grounds  for  reversal 
of  the  Judgment  below. 

Counsel  for  appellants  first  contends  that 
the  engineer's  estimate  ot  cost  as  made  by 
him  was  not  made  a  part  of  the  record  of 
the  first  resolution  of  the  board  of  local  im- 
provements, and  therefore  there  was  a  fail- 
ure to  comply  with  the  requirements  of  sec- 
tion 7  of  the  act  of  1897  (Laws  1897,  p.  104), 
upon  which  the  proceeding  is  based.  That 
section  provides,  among  other  things,  that  the 
board  of  local  improvements  shall  adopt  a 
resolution  describing  the  proposed  Improve- 
ment, to  be  at  once  transcribed  into  the  rec- 
ord of  the  board,  and  by  the  same  resolution 
fix  a  day  and  hour  for  the  public  consid- 
eration tbereof,  and  shall  also  cause  an  esti- 
mate of  the  cost  of  such  Improvement  to  be 
made  in  writing  by  the  engineer  of  the  board, 
over  his  signature,  which  shall  be  itemized 
to  the  satisfaction  of  said  board  and  shall 
be  made  a  part  of  the  record  of  such  resolu- 
tion. In  this  case  no  estimate  whatever  of 
the  cost  of  the  improvement  was  made  a 
part  of  the  first  resolution  of  the  board. 
That  resolution,  read  by  Charles  A.  Busby, 
who  was  in  the  employ  of  the  board  of  local 
improvements,  was  dated  March  12,  1902, 
the  material  parts  of  which  are  as  follows: 
"Be  it  resolved  by  the  board  of  local  im- 
provements of  the  city  of  Chicago,  that  a 
local  Improvement  be  and  is  hereby  origi- 
nated, to  be  made  within  the  city  of  Chicago; 

•  •  •  that  the  roadways  of  a  system  of 
streets,  as  follows,  to-wit,  *  *  *  and  also 
the    roadways    of    all    intersecting    streets, 

•  •  •  be  Improved  by  curbing  with  sand- 
stone curbstones,  filling  and  paving  with 
eight  (8)  inches  of  blast  slag,  three  (3)  inches 
of  crushed  limestone  and  three  (3)  Inches  of 
crushed  granite,  the  estimate  of  the  cost  of 
such  improvement  made  by  the  engineer  of 
said  board  being  $81,000,  and  that  Thurs- 
day, the  3d  day  of  April,  1902,  at  eleven 
o'clock  a.  m.,  in  room  203,  City  Hall,  be 
fixed  as  the  time  and  place  for  the  public  con- 
sideration thereof."  The  same  witness,  Bus- 
by, testified  that  "at  the  time  of  the  adop- 
tion  of  this  resolution  there  was  on  file  in 
the  V>ffice  of  the  board  a  written  estimate  of 
the  cost,  made  and  signed  by  the  engineer, 
I  have  that  estimate  here.  The  record  of 
the  board  contains  no  reference  to  this  esti- 
mate, except  the  resolution  I  have  read." 
Manifestly,  this  was  not  a  compliance  with 
the  requirement  that  the  estimated  cost  of 
the  improvement  shall  be  made  a  part  of 
the  record  of  the  resolution,  much  less  an 
itemized  estimate  of  that  cost  AU  that  ap- 
pears from  this  resolution  as  to  the  estimate 
of  the  cost  is  the  statement  of  the  board  that 


the  engineer  had  estimated  the  cost  of  the 
improvement  in  gross  at  $84,000.  It  does 
not  appear  that  his  itemized  estimate,  or  that 
any  estimate  whatever  by  him,  was  made  a 
part  of  the  record  of  the  resolution. 

It  la  claimed  by  connsel  for  the  city  that 
all  that  the  property  ovnier  is  entitled  to  be 
informed  of  is  the  character  of  the  improve- 
ment (as,  brick,  asphalt,  or  macadam),  the 
extent  of  the  improvement,  and  the  cost  of 
the  same;  that  it  would  be  of  no  possible 
benefit  for  him  to  know  the  cost  of  the  differ- 
ent materials  which  constitute  the  improve- 
ment; etc.  In  support  of  this  position  refer- 
ence is  made  to  section  7,  supra,  and  Oivins 
v.  City  ot  Chicago,  186  Ul.  39tt,  67  N.  E.  1045. 
Certainly,  the  language  ot  the  statute  does 
not  support  the  contention,  nor  does  the  case 
cited.  No  such  question  was  involved  in  that 
case.  The  statute  does,  in  express  terms,  re- 
quire the  itemized  estimate,  and  that  the  no- 
tices of  the  public  meeting  contain  the  sub- 
stance of  the  resolution  adopted  by  the  board, 
"and  the  estimate  of  the  cost  of  the  proposed 
improvement,"  etc.— not  what  the  board  say 
the  estimate  was,  but  the  engineer's  report 
of  that  estimate;  that  is,  an  itemized  esti- 
mate, as  required  to  be  made  a  part  of  the 
record  of  the  resolution.  These  requirements 
are  not  merely  for  the  purpose  of  enabling 
the  board  to  act,  but  are  also  for  the  benefit 
and  protection  of  the  owners  of  property  to 
be  assessed.  What  items  are  to  enter  into 
the  improvement,  and  the  cost  of  each  ot 
them,  are  facts  material  to  be  considered  by 
the  property  owner  In  determining  whether 
he  will  consent  to  or  oppose  the  Improve- 
ment, and  for  his  protection  the  require- 
ments of  the  statute  must  b«  complied  with. 
Clarke  v.  City  of  Chicago,  185  111.  354,  67 
N.  B.  15;  Bass  v.  City  of  Chicago,  196  111. 
109,  62  N.  m  913.  In  the  Clarke  Case  it  is 
said:  "Statutes  delegating  the  power  to  levy 
taxes  or  assessments  must  be  construed 
strictly.  This  power  cannot  be  rightfully  ex- 
ercised by 'corporate  bodies  unless  It  Is  au- 
thorized either  in  express  terms  or  by  neces- 
sary and  clear  Implication.  Authority  tor 
its  exercise  must  be  found  in  statutory  grant 
or  requh-ement.  Where  the  statute  provides 
a  particular  mode  for  Its  exercise  that  mode 
must  be  pursued,  and  no  other  can  be  enb- 
stituted  for  it  by  the  officials  who  undertake 
to  exercise  it  Webster  y.  People,  98  111. 
343.  The  proceeding  under  the  act  of  June 
14,  1807,  is  a  statutory  proceeding,  and  ev- 
ery step  provided  by  the  proceeding  prior  to 
the  passage  ot  the  ordinance  must  be  strict- 
ly complied  with,  subject  to  such  qualifica- 
tion as  may  be  contained  in  section  9  of  the 
act"— citing  authorities.  The  proceedings 
prior  to  the  adoption  of  the  ordinance  requir- 
ed by  the  statute  are  jurisdictional,  without 
which  no  valid  ordinance  can  be  passed,  and 
consequently  no  valid  assessment  be  made. 
The  requirement  of  the  statute  is  plain  and 
reasonable.  Failure  to  comply  with'  it  can- 
not  be  excused.    In  so  far  as  this  view  U 
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In  conflict  -with  McCbesney  ▼.  City  of  Chi- 
cago, 201  III.  344,  66  N.  £!.  217,  that  case 
must  be  oTerruIed. 

Tbe  estimate  on  file  wltb  the  board,  testi- 
fied to  by  tbe  witness  Busby,  Is  as  follows: 

Curbstone,  sandstone  lin.  ft  28,131, 
at  65c. $18,285  15 

Fining,  cu.  yds.  28,050,  at  25c 7,012  50 

Paving  with  eight  inches  of  blast 
furnace  slag,  three  inches  of 
crashed  limestone,  three  inches  of 
crushed  granite,  sq.  yds.  48,807, 
at  11.15.. ..?..: 56,128  05 

Adjustment  of  sewers,  catchbasins, 
and  manholes 2,674  80 

Total $84,000  00 

After  tbe  adoption  of  tbe  resolution  for 
tbe  improvement,  as  above  stated,  an  ordi- 
nance was  recommended  by  tbe  board  and 
passed  by  tbe  city  council,  as  follows:  "Up- 
on the  several  road-beds  thus  prepared  be- 
tween said  points  shall  be  spread  a  layer  of 
blast  furnace  slag  free  from  dirt,  said  layer 
of  slag  to  be  of  a  depth  of  eigbt  inches  after 
being  thoroughly  rolled  to  an  even  surface 
with  a  steam  roller  of  ten  tons  weight  Said 
slag  sball  be  practically  uniform  In  quality 
and  as  near  cubical  in  form  as  possible,  and 
broken  so  as  to  pass  through  a  ring  of  four 
Inches  internal  diameter,  and  all  the  larger 
pieces  shall,  as  far  as  practicable,  be  placed 
at  the  bottom  of  the  layer.  Upon  said  layer 
of  slag  shall  be  spread  a  layer  of  the  best 
quality  of  broken  limestone.  Said  limestone 
shall  be  crushed  to  a  size  so  as  to  pass 
through  a  ring  of  two  Inches  Internal  diam- 
eter. Said  layer  of  limestone  shall  be  of  a 
depth  of  three  Inches,  after  having  been  roll- 
ed with  a  roller  of  ten  tons  weight  until 
solid  and  unyielding;  and  upon  said  layer  of 
broken  limestone  shall  be  spread  a  layer  of 
the  best  quality  of  limestone  screenings,  so 
as  to  completely  fill  all  the  interstices  in  the 
layer  of  Umestone,  the  said  layer  of  broken 
limestone  and  screenings  to  be  covered  with 
a  topping  of  crushed  granite,  said  granite 
to  be  crushed  to  a  size  so  as  to  pass  through 
a  ring  of  two  inches  Internal  diameter,  and 
said  layer  of  crushed  granite  sball  be  of  a 
depth  of  three  Inches  after  having  been  roll- 
ed with  a  roller  of  ten  tons  weight  Upon 
said  layer  of  crushed  granite  shall  be  spread 
a  layer  of  the  beat  quality  of  fine,  well- 
screened  bank  gravel,  so  as  to  completely  fill 
all  tbe  Interstices  in  the  layer  of  granite,  and 
upon  said  layer  of  bank  gravel  shall  be 
spread  a  layer  of  the  best  quality  of  granite 
screenings  to  the  depth  of  one-half  Inch." 

It  will  thus  be  seen  that  tbe  item  in  the 
ordinance,  "and  upon  said  layer  of  bank 
gravel  shall  be  spread  a  layer  of  the  best 
quality  of  granite  screenings  to  the  depth  of 
one-half  inch,"  was  not  included  in  the  esti- 
mate of  the  engineer  nor  in  the  resolution  of 
tbe  board,  but  was  added  after  the  public 
hearing,  and  it  was  objected  that  for  that 
reason  the  ordinance  was  invalid.  As  the 
Judgment  below  must  be  reversed  for  tbe 


reasons  above  stated,  it  will  not  be  necessary 
at  this  time  to  pass  upon  this  question. 

The  ordinance  is  not  subject  to  the  objec- 
tion that  it  gives  a  discretion  to  the  board 
or  its  engrineer  in  the  use  of  dUTerent  sizes 
of  slag,  limestone,  and  granite. 

For  refusing  to  sustain  tbe  first  above 
named  objection  the  Judgment  of  tbe  county 
court  must  be  reversed,  apd  the  cause  re- 
manded for  further  proceedings  consistent 
with  the  views  herein  expressed. 

Reversed  and  remanded. 


(Id  lod.  282) 

OARDNBR  r.  STATB. 

(Supreme  Court  of  Indiana.    Oct.  9,  1903.) 

CRIMINAL     LAW— LIMITATIONS— INDICTMKNIS- 
BBOINNINQ  OF  PR03ECCT10N— 
APPEAL,— RECORD.       , 

1.  Burns'  Rev.  St  1901,  |  1709  (Homer's 
Rev.  St  1901,  §  1730),  declares  that  the  first 
pleading  on  the  part  of  the  state  Is  either  an 
indictment  or  information.  Tbe  statutes  further 
provide  that  warrants  must  be  issued  on  in- 
formations as  soon  as  filed,  and  that  when  an 
indictment  is  found  the  court  may  direct  the 
clerk  to  issue  a  warrant  returnable  forthwith, 
and,  if  no  order  is  made,  the  clerk  is  required 
to  issue  warrants  on  indictments  within  10  days 
after  the  close  of  the  term.  Burns'  Rev.  St. 
1901,  §  1741  (Homer's  Rev.  St  1901,  §  1672), 
provides  that,  as  soon  as  an  indictment  is  pre- 
sented, and  examined  by  the  court,  or  an  in- 
formation filed,  the  clerk  diall  indorse  thereon 
the  datb  of  such  filing  or  presentation,  and 
record  such  indictment  or  infonnation  with  its 
indorsement  Held,  that  a  criminal  prosecution 
was  commenced,  so  as  to  stop  the  running  of 
limitations,  on  the  return  of  the  indictment 
into  court  and  it  was  not  necessary,  to  prevent 
the  operation  of  the  statute,  that  a  warrant  be 
issued  on  the  indictment. 

2.  Where,  on  an  appeal  in  a  criminal  case, 
there  is  but  one  instruction  in  the  record,  and 
the  evidence  is  not  set  out,  it  will  be  presumed 
that  other  instructions  fully  covered  what  tbe 
state  was  required  to  prove  in  regard  to  venue. 

3.  Where  on  an  appeal  there  is  but  one  in- 
struction in  the  record,  and  the  evidence  is  not 
set  out,  the  fact  that  the  jury  found  defend- 
ant gnilty  as  charged  in  the  indictment  war- 
rants the  assumption  that  the  evidence  prop- 
erly established  that  the  crime  was  committed 
in  the  county  named  in  the  indictment. 

Appeal  from  Circuit  Court,  Whitley  Coun- 
ty; Joseph  W.  Adair,  Judge. 

William  N.  Gardner  was  convicted  of  rape, 
and  appeals.    Afllrmed. 

F.  J.  Heller  and  Wm.  F.  McNagny,  for  ap- 
pellant 0.  W.  Miller,  Atty.  Gen.,  W.  0. 
Oeake,  0.  C.  Hadley,  and  U  Q.  Rothschild, 
for  appellee. 

JORDAN,  J.  Appellant  was  prosecuted 
upon  an  Indictment  which  charged  him  with 
having,  at  the  county  of  Whitley  and  state 
of  Indiana,  on  the  15th  day  of  February, 
1898,  committed  the  crime  of  rape  upon  a 
girl  under  the  age  of  14  years.  He  was  tried 
by  a  Jury,  and  found  guilty,  and  over  bis 
motion  for  a  new  trial  was  sentenced  by  the 
court  to  be  imprisoned  for  an  indeterminate 
period  in   the  state's  prison,   disfranchised. 


\  1.  See  Criminal  Law,  vol.  14,  Cent  Dig.  i  282. 
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and  rendered  Incapable  of  holding  any  ofiBce 
of  trust  or  profit  From  this  Judgment  be 
appeals. 

The  evidence  upon  which  appellant  was 
convicted  is  not  before  us;  neither  have 
the  Instructions  of  the  lower  court  been  cer- 
tified up,  except  a  single  one  thereof,  upon 
which  appellant  alone  bases  his  ground  for 
a  reversal.  The  record  discloses  that  the 
indictment  was  returned  by  the  grand  Jury 
of  Whitley  county  Into  the  lower  court  and 
filed  April  17, 1902.  Appellant  was  tried  and 
convicted  In  the  following  November.  In- 
struction No.  2,  of  which  appellant  complains, 
was  given  by  the  court  to  the  Jury  at  the 
request  of  the  state,  and  it  Is  disclosed  by  the 
bin  of  exceptions  to  have  been  the  only  (me 
given  upon  the  particular  subject-matter  there- 
in embraced  and  mentioned.  No  other  In- 
struction was  given  by  the  court  which  in  any 
manner  or  form  modified,  limited,  changed, 
or  withdrew  instruction  No.  2  from  the  Jury. 
It  is  stated  In  the  bill  of  exceptions  that 
there  was  no  evidence  given  upon  the  trial 
by  the  <^urt  which  either  showed  or  tended 
to  show  when  the  warrant  for  the  arrest 
of  the  accused  upon  the  indictment  return- 
ed was  issued;  nor  was  there  any  evidence 
to  establish  when  the  warrant  came  to  the 
hands  of  the  sheriff  for  service.  By  the  par- 
ticular Instruction  in  controversy  the  court 
informed  and  advised  the  Jury,  In  effect,  as 
a  legal  proposition,  that  the  prosecution  was 
commenced  when  the  indictment  against  the 
defendant  was  returned  Into  court  by  the 
grand  Jury,  without  regard  to  the  time  when 
the  warrant  thereon  was  issued.  As  the  ev- 
idence is  not  In  the  record,  we  are  not  ad- 
vised as  to  the  time  when  the  crime  of 
which  appellant  was  convicted  was  actual- 
ly committed.  It  Is  insisted,  however,  that 
the  charge  of  the  court  in  controversy  was 
erroneous,  Inasmuch  as  it  advised  the  Jury, 
In  effect,  as  a  matter  of  law,  that  the  return 
of  the  Indictment  into  court  was  the  com- 
mencement of  the  prosecution,  and  that  such 
return  or  presentment  alone  served  to  arrest 
the  running  or  operation  of  the  statute  of 
limitations.  Appellant's  counsel  nrge  and 
contend  that  within  the  meaning  of  the  laws 
of  this  state  pertaining  to  public  offenses  and 
the  prosecution  thereof  a  criminal  action  can- 
not be  deemed  or  held  to  have  been  com- 
menced on  the  part  of  the  state  tmtll  a  war- 
rant for  the  arrest  of  the  accused  has  been 
issued  upon  the  indictment  or  Information 
charging  the  offense.  The  argument  seem- 
ingly is  advanced  that  the  Issuing  of  the 
warrant  Is  the  act  which  crowns  the  com- 
mencement of  the  prosecution,  and  that 
therefore,  until  such  warrant  is  issued,  the 
statute  continues  to  run  In  favor  of  the 
accused  party.  The  learned  Attorney  Gen- 
eral In  his  brief  on  behalf  of  the  state  ad- 
mits that  the  question  which  he  concedes  to 
be  Involved  in  this  appeal  is  one  which  un- 
der the  laws  of  this  state  is  surrounded  with 
more  or  less  doubt,  and  that  little  light  Is 


cast  upon  the  proposition  by  the  decisions  of 
this  court.  Section  1662,  Burns'  Rev.  St  1901 
(section  1593,  Homer's  Rev.  St  1901),  pro- 
vides that  prosecutions  for  rape  and  other 
crimes  therein  mentioned  may  be  commenced 
at  any  time  within  five  years  after  the  com- 
mission of  the  offense.  It  follows,  therefore, 
in  the  case  at  bar,  that  among  other  things  it 
was  essential  to  the  conviction  of  the  de- 
fendant that  the  state  establish  beyond  a 
reasonable  doubt  that  the  prosecution  was 
commenced  within  five  years  after  the  crime 
charged  was  committed.  As  the  initiative 
step  in  this  prosecution  was  talcen  by  the 
state  in  the  circuit  court  of  Whitley  county, 
the  point  presented  Involves  the  inquiry  when, 
under  such  circumstances,  may  a  criminal  ac- 
tion or  prosecution  upon  the  part  of  the  state 
be  deemed  and  considered  to  have  been  com- 
menced within  the  meaning  of  our  laws  per- 
taining to  criminal  procedure?  While  it  la 
true  that  the  Legislature  under  our  Civil  Code 
has  defined  what  shall  be  deemed  to  be  the 
commencement  of  a  civil  action,  nevertheless 
It  has  wholly  failed  to  expressly  provide  what 
shall  constitute  the  beginning  of  a  criminal 
prosecution.  In  a  solution  of  this  question 
It  Is  proper  that  we  look  to  some  of  the 
provisions  of  our  Criminal  Code.  Section 
1799,  Bums'  Rev.  St  1901  (section  1730,  Hor- 
ner's Rev.  St  1901),  declares  that  the  "first 
pleading  on  the  part  of  the  state  is  either 
an  indictment  or  Information."  It  is  pro- 
vided by  our  statutes  that  warrants  must 
be  issued  upon  Informations  as  soon  as  they 
are  filed,  and  that  when  an  Indictment  is 
found  the  court  may  direct  the  clerk  to  issue 
a  warrant  returnable  forthwith.  If  no  or- 
der is  made  by  the  court  the  clerk  is  re- 
quired to  issue  warrants  upon  the  indict- 
ments returned  within  10  days  after  the  close 
of  the  term.  Section  1750,  Burns'  Rev.  St 
1901  (secnon  1681,  Homer's  Rev.  St  1901). 
By  section  1741,  Bums'  Rev.  St  1901  (section 
1672,  Homer's  Kev.  St  1901),  It  Is  provided 
that  as  soon  as  an  Indictment  is  presented, 
and  examined  by  the  court  or  an  informa- 
tion filed,  the  clerk  shall  indorse  thereon  the 
date  of  such  filing  or  presentation,  and  he 
shall  then  record  such  indictment  or  in- 
formation with  its  indorsement  in  a  record 
book  kept  for  that  purpose.  There  is  cer- 
tainly nothing  in  any  of  these  provisions  of 
our  Criminal  Code,  or  in  others  thereof,  to 
our  knowledge,  which  indicate  that  the  Leg- 
islature Intended  that  a  criminal  prosecution 
could  not  be  considered  as  commenced,  so 
as  to  arrest  the  operation,  of  the  statute  of 
limitation,  until  the  clerk  had  Issued  a  war- 
rant upon  the  indictment  or  information  In 
the  particular  case. 

An  examination  of  the  decisions  of  this 
court  reveals  the  fact  that  for  a  period  of 
over  40  years  the  court  has  considered  the 
return  of  an  indictment  as  constituting  the 
commencement  of  a  prosecution.  Jones  v. 
State,  14  Ind.  346,  decided  in  1860,  was  a 
prosecution    for    receiving    stolen    property. 
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Davison,  J.,  in  that  appeal.  In  passing  upon 
tlie  guestlon  as  to  whether  the  action  was 
barred  by  limitation,  said:  "The  Indictment, 
which  was  the  commencement  of  the  prose- 
cution, was  found  October  12,  1859.  •  •  • 
We  are  of  the  opinion  that  the  statute  of 
limitation  commenced  running  in  this  case 
In  September,  1856,  when  the  defendant  re- 
ceived the  stolen  mare,  and  therefore  con- 
tinued to  run.  It  follows,  this  prosecution, 
not  having  been  commenced  until  the  13th  of 
October,  1859,  is  barred  by  the  statute."  In 
State  V.  Hoke,  84  Ind.  137,  the  accused  was 
charged  with  tlie  crime  of  larceny.  Elliott, 
3.,  in  that  case  said:  "The  second  count  of 
the  indictment  referred  to  against  the  ap- 
pellee charges  the  crime  of  larceny;  that  it 
was  committed  on  the  24th  day  of  Novem- 
ber, 1878,  which  was  more  than  two  years 
before  the  return  of  the  Indictment.  The 
prosecution  seeks  to  avoid  the  force  of  the 
Btatnte  of  limitation  by  the  following  state- 
ment: [Here  follows  a  statement  of  certain 
tacts  to  show  that  the  commission  of  the 
crime  was  concealed  by  the  accused.]  •  •  • 
The  fifth  count  of  the  indictment  is  bad.  It 
shows  that  the  crime  diarged  was  committed 
more  than  two  years  before  the  return  of  the 
Indictment,  and  that  the  accused,  instead  of 
concealing  the  fact  that  a  crime  had  been 
committed,  made  that  fact  public."  In  Hoo- 
ver V.  State,  110  Ind.  349,  11  N.  E.  434,  this 
court,  in  considering  the  question  there  in- 
volved, said:  "When  a  person  is  arrested  on 
a  criminal  charge  without  a  warrant,  the  pro- 
ceeding is,  in  a  certain  sense,  the  commence- 
ment of  a  prosecution.  1  Bishop,  Crim.  Proc. 
H  30,  31.  But,  where  the  filing  of  an  affi- 
davit is  necessary  to  obtain  a  warrant,  the 
prosecution  is  deemed  to  have  been  com- 
menced when  the  affidavit  Is  filed.  It  is  the 
affidavit  which.  In  such  a  case,  invokes  the 
Jurisdiction  of  the  officer  or  tribunal  before 
whom  or  which  It  Is  filed.  Wharton,  Crim, 
PL  (  1."  In  Zimmerman  v.  State,  4  Ind.  App. 
683,  31  N.  E.  650,  which  was  a  prosecution 
by  indictment  against  Zinunerman  for  ob- 
structing a  public  highway,  the  Appellate 
Court  in  that  case,  by  Reinhard,  J.,  said: 
"But  if,  as  assumed  in  the  hypothesis  of  the 
tnstmctlon,  the  appellant  obstructed  the  high- 
way in  1886,  and  maintained  the  obstruction 
thereafter  'until  within  two  years  of  this 
date,'  the  prosecution  would  not  be  barred, 
the  'date'  mentioned  being  evidently  the  day 
of  trial.  The  appellant  would  be  guilty  if 
he  had  maintained  the  obstruction  to  within 
two  years  next  before  the  day  of  the  return 
of  the  indictment."  Carr  v.  State,  36  Tex. 
Cr.  H.  390,  37  S.  W.  426,  was  a  prosecution 
of  the  accused  by  indictment  for  rape.  Pend- 
ing a  trial  on  this  charge  he  appears  to  have 
been  cmvicted  of  the  crime  of  larceny,  and 
was  sentenced  to  imprisonment  in  the  state's 
prison  for  a  term  of  two  yeara  In  the  prose- 
cution for  rape  the  court  at  each  term  while 
the  defendant  was  in  prison  made  an  entry 
showing  that  the  cause  was  continued  for 


the  reason  that  the  defendant  was  in  the 
penitentiary,  and  upon  Ills  discharge  from 
prison  Carr  was  arrested  and  tried  upon  the 
indictment  for  rape.  In  regard  to  bis  plea 
in  respect  to  the  statute  of  limitation  the 
court  of  Criminal  Appeals  in  that  case  said: 
"The  court  correctly  overruled  the  plea  of 
limitation.  Limitation  does  not  apply  when 
the  facts  are  as  stated,  and  only  applies  when 
the  indictment  has  not  been  returned  within 
the  term  specified  in  the  statute.  In  order 
to  prosecute  for  the  crime  of  rape,  the  .in- 
dictment must  be  presented  within  one  year 
from  the  time  the  offense  is  committed. 
When  the  indictment  is  once  presented  into 
court,  the  cause  may  be  continued  from  time 
to  time  indefinitely,  without  interposing  the 
question  of  limitation.  -As  stated  in  the  plea 
itself,  the  offense  was  committed  on  the  17th 
day  of  July,  1892,  and  the  indictment  was 
returned  the  following  January,  1893;  clearly 
within  a  year,  as  specified  In  the  statute. 
There  is  no  merit  in  the  contention  of  the 
appellant"  In  Boughn  v.  State,  44  Neb.  889, 
62  N.  W.  1094,  the  court  held  that:  "An  In- 
dictment must  be  found,  or  information  filed, 
within  the  time  fixed  by  the  statute  of  limita- 
tions. It  is  not  sufficient  that  the  prosecu- 
tion be  instituted  by  complaint,  arrest,  or 
preliminary  examination  within  the  statutory 
period."  In  Warrace  v.  State,  Z7  Fla.  362. 
8  South.  748,  the  court  said:  "It  is  not  ordi- 
narily necessary  to  prove  the  offense  to  have 
been  committed  on  the  day  of  the  month  or 
the  year  specified  in  the  indictment,  but  it  is 
essential  that  the  proof  should  show,  in  cases 
not  punishable  with  death,  that  the  crime 
was  committed  within  two  years  from  the 
presentment'  of  the  indictment."  Upon  the 
same'  question,  see,  also,  Anderson  v.  State, 
20  Fla.  381,  and  In  re  Griffith,  35  Kan.  377, 
11  Pac.  174.  Mr.  Bishop,  in  his  work  on 
Statutory  Crimes  (3d  Ed.)  p.  261,  says: 
"Tliere  is  American  authorlly  for  saying  that 
the  word  'prosecution'  In  a  statute  limiting 
criminal  causes  is  an  equivalent  for  'indict- 
ment,' so  that  only  on  the  finding  of  an  in- 
dictment will  the  running  of  a  statute  be 
stayed."  Vide  Wharton's  Crim.  PI.  &  Prac. 
§  316,  and  Bishop  on  Statutory  Crimes,  §  257. 
Without  further  consideration  or  references 
to  authorities  bearing  upon  the  proposition, 
we  are  of  the  opinion,  and.  so  conclude,  that 
the  answer  to  the  question  above  propounded 
must  be  that  a  criminal  prosecution  by  in- 
dictment may  be  deemed  and  considered  as 
commenced  at  the  time  the  Indictment  is  re- 
turned and  presented  to  the  court  by  the 
proper  grand  Jury,  and  from  that  time  the 
further  running  of  the  statute  of  limitation 
will  be  arrested.  If  the  prosecution  Is  by 
affidavit  and  information,  then  and  in  such 
cases  the  action  may  be  deemed  to  be  com- 
menced at  the  time  the  information  is  filed 
with  the  clerk  by  the  state  through  its  proper 
officer.  We  have  been  cited  to  the  case  of 
Flick  V.  State,  22  Ind.  App.  550.  51  N.  B. 
051,  in  support  of  appellant's  contention.    It 
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may  be  said  that  the  decision  in  that  appeal 
sustains  the  Insistence  of  appellant,  but  we 
cannot  yield  our  sanction  to  the  holding  In 
that  case.  It  is  there  held  that  the  com- 
mencement of  a  criminal  prosecution  dates 
from  the  Issuing  of  the  warrant  upon  the  in- 
dictment for  the  arrest  of  the  accused,  and 
that  the  statute  of  limitation  in  such  a  case 
will  continue  to  run  after  the  return  of  the 
indictment  until  a  warrant  Is  Issued  thereon. 
The  ^reasons  adyanced  by  the  learned  Judge 
who  wrote  the  opinion  of  the  court  in  that 
case  are  unsound  and  untenable,  and  do  not, 
in  our  Judgment,  authorize  tlie  holding  there- 
in. We  expressly  disapprove  the  ruling  of 
the  court  in  Flick  t.  State,  supra. 

It. Is  finally  claimed  and  urged  by  appel- 
lant's counsel  that  the  instruction  complained 
of  Is  erroneous  for  the  further  reason  that 
It  makes  no  mention  of,  nor  does  it  advise 
the  Jury  in  regard  to,  the  question  of  venue. 
The  evidence,  as  we  have  said,  is  not  before 
us;  neither  are  any  of  the  instructions  In 
the  case  In  the  record,  except  the  one  in  con- 
troversy. Therefore  under  this  state  of  the 
record  we  must  assume  that  the  trial  court 
in  other  instructions  which  it  gave  to  the 
Jury  fully  advised  them  In  respect  to  what 
the  state  was  required  to  prove  in  regard  to 
the  venue,  and  the  fact  that  the  Jury  found 
the  defendant  guilty  as  charged  in  the  In- 
dictment warrants  the  assumption  that  the 
evidence  properly  established  that  the  crime 
of  which  the  accused  was  convicted  was  com- 
mitted In  Whitley  county. 

The  record  presents  no  error,  and  the  judg- 
ment Is  therefore  affirmed. 


CHICAGO.  I.  &  L.  RT.  CO.  v.  BARNES.^ 

(Supreme  Court  of  Indiana.    Oct  8,  1903.) 

ICASTBR    AND    SERVANT-RAILWATS-DBATH— 
COMPLAINT— DEMURRER. 

1.  If  the  complaiDt  in  an  action  for  the  neg- 
ligent kiliinf^  of  plaintiff's  decedent  states  a 
cause  of  action  on  any  theory,  from  the  facts 
therein  alleged,  it  is  sofflcient  against  a  de- 
murrer. 

2.  Where  a  complaint  charges  several  acts  of 
negligence  on  the  defendant's  part,  it  is  suffi- 
cient, on  trial,  to  prove  that  the  injury  com- 
plained of  resulted  from  one  of  the  negligent 
acts  charged. 

8.  A  complaint  against  a  railway  company 
for  negligently  causing  the  death  of  a  brake- 
man  in  Its  employ,  stating  that  he  was  un- 
coupling a  train  standing  across  a  highway  in 
a  switchyard  in  the  nighttime,  and,  while  giv- 
iuK  the  required  signals  to  the  engineer,  was 
killed  by  the  negligent  backing  of  another  train 
along  a  near  parallel  track,  without  warning, 
signal,  or  light,  stated  a  cause  of  action  under 
Burns'  Rev.  St.  1901,  |  7083,  declaring  a  rail- 
way company  liable  for  injury  to  employes 
caused  by  the  negligence  of  any  person  in  its 
Service  who  has  charge  of  any  switchyard,  lo- 
comotive engine,  or  train;  and  it  was  not  neces- 
sary that  the  complaint  allege  that  the  com- 
pany owed  decedent  the  duty  of  having  a  light 
or  watchman  on  its  cars,  or  to  give  signals. 

4.  The  complaint  was  sufficient,  whether  or 
not  the  statute  requiring  signals  for  highways 
applies  to  highways  crossing  a  switchyard. 

1  S   6m  NegUsence,  vol.  t7.  Cent  Die.  I  US. 
'  Superseded  by  opinion,  73  N.  EL  tl. 


6.  Allegations  in  B  complaint  tiiat  a  railroad 
corporation  itself  negligently  ran  its  train 
against  an  employ6  and  killed  him  excluded  the 
theory  that  the  negligent  act  charged  was  done 
by  persons  for  whose  acts  the  company  was  not 
responsible. 

Appeal  from  Circuit  Court,  Montgomery 
County;  Jere  West,  Judge. 

Action  by  Luclnda  Barnes,  administratrix, 
against  the  Chicago,  Indianapolis  &  Louis- 
ville Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.  Case  transfer- 
red from  the  Appellate  Court  under  section 
1387U,  Bums'  Rev.  St  1901.    AiQrmed. 

E.  O.  Field  and  W.  S.  Klnnan,  for  appel- 
lant Whittington  &  Whlttiugton,  for  appel^ 
lee, 

JORDAN,  J.  Action  by  appellee  against 
appellant  for  the  negligent  killing  of  her  de- 
cedent Trial  by  Jury,  and  a  general  verdict 
awarding  damages  in  the  sum  of  $2,500,  to* 
gether  with  answers  to  numerous  Interroga- 
torles,  returned.  Over  motions  by  appellant 
for  Judgment  on  the  answers  to  the  interrog- 
atories and  for  a  new  trial.  Judgment  was 
rendered  on  the  general  verdict  The  er- 
rors assigned  relate  to  the  overruling  of  the 
demurrer  to  each  paragraph  of  the  complaint 
and  to  the  overruling  of  the  above-mentioned 
motions. 

The  complaint  appears  to  have  been  un- 
sklllfully  drafted,  and  abounds  in  repetition. 
We  have,  to  an  extent,  summarized  the  first 
paragraph  of'  the  complaint,  and  gathered 
therefrom  the  following  facts:  Appellee  la 
the  administratrix  of  George  B.  Coombs,  de- 
ceased, and  appellant  is  a  railroad  corpora- 
tion duly  organized,  operating  and  controlling 
a  railroad  running  through  the  state  of  In- 
diana, which,  among  others,  runs  through  the 
counties  of  Montgomery  and  Monroe.  On 
and  prior  to  the  2d  day  of  December,  1898, 
Coombs,  the  decedent,  was  in  the  employ  of 
appellant  as  a  brakeman,  serving  it  as  such  ' 
on  one  of  its  freight  trains  which  ran  over 
Its  said  railway.  Immediately  beyond  the 
corporate  limits  of  the  city  of  Bloomlngton, 
In  Monroe  county,  Ind.,  appellant  on  and 
previous  to  the  aforesaid  date  had  a  switch- 
yard, wherein  it  negligently  constructed  and 
maintained,  as  alleged,  several  switch  tracks 
or  sidings,  and  also  a  roundhouse  and  tele- 
graph station.  These  side  tracks  or  switches 
were  about  one-fourth  to  one-half  mile  In 
length,  and  parallel  With  the  main  railroad 
track.  The  distance  between  these  switch 
tracks  was  from  6%  to  7  feet,  and  freight 
cars  running  thereover  would.  It  is  alleged, 
protrude  and  extend  over  and  beyond  the 
track  or  tracks  to  a  distance  of  from  2  to 
2^  feet  The  open  space  between  the  cars 
when  running  or  standing  on  opposite  tracks 
In  the  said  switchyard  did  not  exceed  3  feet 
Thereby  the  space  between  the  cars  was  not 
sufficient  to  enable  brakemen  to  discharge 
their  duties  as  such  in  the  said  yard  with 
reasonable  safety.    About    midway   of   the 
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switcbyard  a  public  highway  runs  east  and 
west,  and  croBses  the  main  and  switch  tracks 
situated  in  the  said  yard.  TMs  highway  is 
used  and  traveled  by  the  public  generally. 
On  the  date  of  the  fatal  accident,  to  wit, 
December  2,  1899,  one  of  appellant's  freight 
trains,  upon  which  the  decedent  was  employ- 
ed and  serving  as  a  brakeman,  was  going 
south  over  appellant's  road.  It  was  compos- 
ed of  a  locomotive  engine  and  a  large  num- 
ber of  freight  cars.  Upon  the  arrival  of  this 
freight  train  at  the  .aforesaid  switchyard, 
it  was  run  into  the  yard,  onto  track  No.  3, 
and  was  moved  through  the  yard  towards 
the  south  until  the  engine  -and  a  part  of  the 
cars  thereof  had  crossed  the  aforesaid  high- 
way, when  it  was  stopped,  thereby  causing 
a  part  of  the  train  to  block  or  obstruct  said 
highway.  It  is  alleged  then  that  Coombs, 
the  decedent,  while  acting  in  the  line  of  bis 
duty  as  a  brakeman  on  said  train,  and  in 
compliance  with  the  rules  of  appellant  con- 
trolling the  operation  of  said  train  >  by  its 
servants,  and  also  in  compliance  with  and  in 
obedience  to  the  laws  of  the  state  of  In- 
diana, prohibiting  the  obstruction  of  public 
highways,  alighted  from  the  train,  on  the 
west  side  thereof,  onto  the  said  bighw^ay 
crossing,  for  the  purpose  of  uncoupling  the 
cars  of  the  train,  in  order  that  it  might  be 
cut  apart,  and  the  cars  thereof  which  were 
obstructing  the  highway  crossing  removed 
therefrom.  When  the  train  reached  the 
switchyard,  and  at  the  time  said  Coombs 
alighted  tnerefrom,  it  was  about  9  o'clock, 
at  night,  and  very  dark;  there  being  no  lights 
of  any  kind  whatever  either  at  any  point  in 
the  switchyard,  or  at  the  crossing  of  the  said 
highway.  Coombs,  when  he  alighted  from 
the  train,  and  at  the  time  he  was  engaged 
in  the  line  of  his  work,  as  hereinafter  men- 
tioned, neither  saw  nor  beard  any  train  on 
the  side  track  immediately  next  to  the  track 
upon  which  his  said  freight  train  was  stand- 
ing. He  was  engaged  in  his  duties  east  of 
track  No.  2,  and  was  between  tracks  No.  2 
and  No.  S,  and  was  standing  at  the  time  of 
the  accident  as  near  to  the  latter  track  as 
it  was  possible  for  him  to  be,  and  was  then 
and  there  engaged  in  uncoupling  the  cars  of 
his  train,  and  in  giving  and  receiving  sig- 
nals from  those  in  charge  thereof.  The  en- 
gine attached  to  his  freight  train,  together 
with  other  engines  in  the  yard  near  by,  was 
blowing  off  steam,  and  made  such  a  noise 
that  it  was  impossible  for  him  to  hear  the 
running  or  approach  of  any  train  on  track 
No.  2.  While  in  the  line  of  his  duties  and 
discharging  the  same  as  aforesaid  stated, 
the  defendant  railroad  company  carelessly, 
negligently,  and  recklessly  backed  and  run, 
from  the  south,  a  train,  consisting  of  15 
freight  cars  and  a  locomotive  engine,  along, 
over,  and  upon  track  No.  2,  backing  and  run- 
ning the  said  train  over  and  across  the  said 
public  highway.  One  of  the  cars  of  the  said 
•  train,  in  the  north  end  thereof,  was 'a  very 
large  box  car,  and,  including  the  projections 


thereof,  was  about  10  feet,  and  over,  in 
width.  There  was  no  light  upon  the  said 
train,  and  It  was  run  and  backed  with  no 
watchman  or  lookout  thereon,  and  no  sig- 
nal whatever  of  its  approach  was  given. 
The  bell  on  the  engine  at  no  time  was  rtmg 
when  the  train  was  in  motion.  Neither  was 
the  engine  whistle  sounded  at  any  time  when 
the  said  train  was  being  backed  down  to  the 
said  highway  crossing.  It  is  disclosed,  in 
general,  that  no  signal  or  warning  whatever, 
of  any  kind,  was  given  by  the  defendant  of 
the  approach  of  said  train;  and  it  is  alleged 
that  the  engine  bell  of  said  train  was  not 
rung,  nor  was  the  engine  whistle  sounded, 
when  the  said  train  was  within  80  rods  of 
the  said  highway  crossing,  nor  at  any  point 
when  the  train  wos  approaching  the  said 
crossing  where  the  decedent  was  engaged 
in  uncoupling  cars  and  in  giving  signals,  as 
aforesaid  stated.  Said  train  and  cars  struck 
and  killed  said  decedent  while  engaged  in 
the  discharge  of  his  duties  as  hereinbefore 
alleged.  It  is  further  charged  that  the  de- 
fendant so  negligently  constructed  its  side 
tracks  and  switches  at  the  said  highway 
crossing  where  the  decedent  was  killed  as 
aforesaid  that  the  space  between  the  cars  on 
the  train  upon  which  he  was  brakeman  and 
the  cars  of  the  train  by  which  he  was  killed 
did  not  exceed  2V6  feet  Coombs  had  no 
knowledge  whatever  of  the  approach  of  the 
train  at  the  time  he  was  killed,  and  no 
warning  was  given  him  by  the  defendant  of 
the  danger  to  which  he  was  exposed.  At 
the  close  of  the  pleading,  among  other  things, 
it  is  alleged  "that  by  reason  of  the  defend- 
ant's negligence  in  not  having  a  light  or  a 
watchman  at  said  highway  crossing,  and  in 
not  having  a  light,  signal,  person,  or  watch- 
man on  said  car  and  train  thus  pushed  over 
said  track  and  highway  crossing,  and  in  not 
sounding  the  whistle  nor  ringing  the  bell  on 
said  engine  of  said  train,  and  by  reason  of 
said  defendant's  negligence  in  not  giving 
any  signal  or  warning  whatever  of  the  ap- 
proach of  said  train  to  the  crossing  of  said 
public  highway,  and  by  reason  of  said  de- 
fendant's negligence  in  pushing  a  train  of 
fifteen  freight  cars  ahead  of  an  engine  at- 
tached thereto,  and  by  reason  of  all  the  neg- 
ligent acts  and  omissions  of  said  defendant 
herein  set  forth,  plaintiff  alleges  that  said 
defendant  negligently  an4  carelessly  injur- 
ed and  killed  said  George  E.  Ooombs." 

The  second  paragraph  of  the  complaint 
is  substantially  as  the  first;  hence,  if  the  lat- 
ter is  sufficient  to  withstand  a  demurrer,  it 
necessarily  follows  that  the  former  can  be 
upheld.  It  is  insisted  by  counsel  for  appel- 
lee that  the  complaint  sufficiently  discloses 
several  acts  of  negligence  which  will  render 
the  railroad  company  liable  either  at  common 
law  or  under  the  employers'  liability  act,  be- 
ing section  7083,  Burns'  Rev.  St.  1901.  By 
this  section  it  is  provided,  "that  every  rail- 
road company  *  •  •  operating  in  this 
state  shall  be  liable  for  damages  for  person- 
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al  injury  suffered  by  any  employe  while  In 
Its  service,  the  employ^  bo  Injured  being  in 
the  exercise  of  due  care  and  diligence  in  the 
following  cases:  •  •  »  Fourth.  Where 
such  Injury  was  caused  by  the  negligence 
of  any  person  In  the  service  of  such  corpora- 
tion who  has  charge  of  any  •  •  •  switch 
yard,  locomotive  engine  or  train  upon  a  rail- 
way." 

Appellant's  counsel  urge  that  the  com- 
plaint Is  insufiScient  on  demurrer,  because 
it  does  not  charge  that  appellant  owed  the 
decedent  any  duty  In  regard  to  the  operation 
or  running  of  its  train  in  its  switchyard  at 
the  time  of  the  accident  It  is  said  that  the 
only  duty  owing  by  appellant  was  to  proper- 
ly construct  and  maintain  its  tracks,,  This 
duty,  it  is  asserted,  the  law  Imposed  upon 
the  railroad  company,  and  that  a  violation  of 
this  duty  is  the  only  one  charged  In  the  com- 
plaint. The  further  contention  is  that  the 
duty  of  appellant  to  have  a  light  or  watch- 
man on  its  cars,  or  to  give  signals  or  warn- 
ing in  regard  to  the  movement  or  running  of 
its  trains  in  the  switchyard  in  question,  was 
not  a  duty  Imposed  by  any  statute  or  ordi- 
nance, and  did  not  arise  out  of  any  general 
law  applicable  to  the  case.  It  is  contended 
that,  if  such  a  duty  existed,  it  should  have 
been  expressly  shown  under  the  averments 
of  the  complaint.  It  is  claimed  that  it  is  not 
disclosed  to  have  been  the  custom  of  appel- 
lant, previous  to  the  accident,  to  hare  a  look- 
out or  watchman  or  light  upon  Its  cars  when 
they  were  being  backed  or  run  on  the  tracks 
in  the  switchyard,  or  to  give  any  warning  or 
signals  upon  such  occasions  by  ringing  the 
engine  bell  or  sounding  tbe  whistle.  It  is 
urged  that  under  such  circumstances  no  duty 
to  do  so  could  arise  either  by  operation  of 
law  or  in  fact.  As  there  are  no  facta  averred 
in  the  complaint  in  respect  to  a  pre-existing 
custom  or  practice  in  regard  to  giving  signals 
or  warning  of  the  running  or  movement  of 
trains  in  appellant's  switchyard,  the  insist- 
ence Is  that  there  Is  nothing  shown  In  this 
respect  upon  which  decedent  had  a  right  to 
rely.  The  contention  is  finally  made  that 
the  complaint  wholly  fails  to  disclose  any 
duty  of  appellant,  for  a  breach  of  which  It 
would  be  liable  for  tbe  death  of  appellee's 
decedent. 

In  considering  the  sufficiency  of  the  plead- 
ing in  controversy,  it  may  be  said  that  our 
Civil  Code  declares  that  the  complaint  in  an 
action  shall  contain  a  statement  of  the  facts 
constituting  the  cause  of  action,  in  plain  and 
concise  language,  without  repetition,  and  in 
such  manner  as  to  enable  a  person  of  com- 
mon understanding  to  know  what  Is  intend- 
ed. If  It  can  be  determined  that  the  com- 
plaint In  this  case  states  a  cause  of  action 
upon  any  theory,  from  the  facts  as  therein 
alleged,  it  must  be  held  suflicient  to  with- 
stand a  demurrer.  It  appears  that  the  plead- 
er. In  drafting  it,  has  attempted  to  charge 
several  acts  of  negligence  upon  the  part  of 
appellant.    In  regard  to  such  practice,  It  may 


be  said  that  the  rule  is  well  affirmed  that  a 
complaint  may  allege  several  acts  of  negli- 
gence, and  on  tbe  trial  it  will  be  suffldait 
to  justify  a  recovery  If  It  be  established  that 
the  Injury  complained  of  resulted  from  one 
of  the  negligent  acts  as  charged  in  the  com- 
plaint Long  V.  Doxey,  50  Ind.  385;  The  Dia- 
mond, etc.,  Co.  V.  Edmonson,  14  Ind.  App. 
594,  43  N.  E.  242,  and  cases  there  cited; 
The  Standard  Oil  Co.  v.  Bowker,  141  Ind.  12, 
40  N.  EL  128;  12  Ency.  of  PI.  &  Prac.  »45. 
We  are  satisfied  in  this  case  that  tbie  com- 
plaint, under  Its  averments,  sufficiently  dis- 
closes such  negligence  upon  the  part  of  ap- 
pellant's servants  in  charge  of  its  freight 
train  in  the  switchyard,  by  which  decedent 
was  killed,  in  running  and  operating  the  same, 
as  will  render  the  railroad  company  responsi- 
ble for  his  death,  by  virtue  of  the  provisions 
of  clause  4,  g  7083,  supra,  as  hereinbefore  set 
out  "^Is  we  think  may  be  said  to  be  the 
main  or  principal  theory  of  the  complaint,  as 
outlined  by  the  facts  therein  alleged.  Under 
the  circumstances  and  conditions  described, 
the  negligent  running  and  operation  of  the 
train  is  shown  to  have  been  the  proximate 
cause  of  the  fatal  accident.  The  deceased  at 
the  time  he  was  killed  whs  engaged  in  the 
line  of  his  duty  at  work  between  tracks  No. 
2  and  No.  3,  uncoupling  the  cars  of  his  train, 
which,  as  it  appears,  had  been  stopped  on 
track  No.  3,  and  was  giving  the  required 
signals  to  the  engineer— all,  as  it  appears,  for 
the  purpose  or  in  order  that  the  train  might 
be  cut  apart,  and  the  cars  removed  from  tbe 
public  highway  crossing  which  they,  were 
temporarily  obstructing,  all  of  which  he  was 
doing,  as  It  is  disclosed,  in  compliance  with 
the  rules  and  requirements  of  appellant  The 
accident  occurred  in  the  darkness  of  night, 
when  there  was  an  entire  absence  of  lights  in 
the  switchyard  and  at  the  public  crossing.  It 
is  shown  by  the  averments  of  tbe  complaint 
that  the  train  which  killed  decedent  was  neg- 
ligently, carelessly,  and  recklessly  run  by  the 
defendant  across  the  public  highway  where  he 
was  engaged  in  his  work,  without  having  ei- 
ther watchman  or  lights  thereon,  and  without 
giving  any  signal  or  warning  whatever  of  its 
approach.  Had  there  been  any  signal  or 
warning  given  of  the  running  or  approach  of 
this  train  to  the  point  at  the  highway  cross- 
ing where  he  was  at  work  at  the  time,  or 
any  precaution  whatever  exercised  by  appel- 
lant, or  Its  servants  in  charge  of  tbe  train,  in 
running  or  operating  the  same,  it  is  reason- 
able to  suppose  that  the  deceased  would  have 
been  warned  or  admonished  in  time  to  have 
escaped  the  accident  He  was  not  bound  to 
anticipate  that  appellant,  under  the  circum- 
stances, would  back  its  train  through  the 
switchyard,  down  to  and  across  the  public 
highway,  without  giving  some  signal  or 
warning.  He  was,  as  shown,  where  his  duty 
called  him;  and  appellant  owed  tbe  duty,  un- 
der the  circumstances,  not  to  subject  or  ex- 
pose him  to  peril  or  danger  as  it  did.  It  Is 
not  the  rule,  as  counsel  for  appellant  con- 
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tend,  tbat  tlie  complaint  sbould  poslttvely 
charge  that  appellant  at  the  time  ot  the  ac- 
cident owed  the  decedent  a  duty.  It  was  not 
necessary  to  allege  in  the  complaint  that  a 
certain  act  or  line  of  conduct  was  a  duty  Im- 
posed upon  appellant  by  law,  for,  as  a  rule, 
the  law  Implies  the  duty  from  the  facts  stat- 
ed or  alleged  In  the  pleading.  It  is  elementa- 
ry that  a  conclusion  of  law  Is  not  required 
to  be  alleged.  Cribben  v.  Callaghan,  156  111. 
449,  41  N.  B.  178;  Railroad  Co.  v.  Colt,  50  III. 
App.  840.  The  rule  affirmed  by  repeated  de- 
cisions of  this  court  is  that  a  general  aver- 
ment of  negligence  has  a,  technical  slgnlflca- 
tion,  and,  in  an  action  for  negligence,  if  a  le- 
gal duty  and  a  yiolatlon  thereof  are  disclos- 
ed, the  general  averment  of  the  negligence 
complained  of  will  be  sufficient  on  demurrer 
to  sustain  the  charge.  Under  the  facts  as  al- 
leged in  the  complaint,  both  the  legal  duty 
■which  appellant  owed  to  the  deceased,  as  lis 
servant,  and  the  violation  of  such  duty,  are 
Bofficiently  shown.  Absence  of  any  knowl- 
edge on  the  part  of  the  decedent  at  the  time 
he  was  killed  of  the  danger  or  peril  to  which 
appellant  exposed  him,  and  which  resulted 
in  his  death.  Is  expressly  shown  by  the  aver- 
ments of  the  complaint  It  will  be  observed 
that  the  pleader  charges  In  the  complaint 
that  the  defendant  (that  is,  the  railroad  cor- 
poration Itself)  negligently  and  carelessly  run 
its  train  upon  and  across  the  public  high- 
way, and  upon  and  against  the  said  decedent, 
and  thereby  struck  and  killed  him.  These 
allegations  exclude  the  theory  that  the  act 
or  acts  of  negligence  were  done  by  persons 
for  whose  conduct  the  defendant  was  not  le- 
gally responsible. 

Appellant's  counsel  earnestly  contend  that 
neither  the  railroad  company,  nor  its  serv- 
ants in  charge  of  the  train  which  killed  the 
deceased,  owed  any  duty  to  give  the  statu- 
tory signals  when  the  train  was  approaching 
the  public  highway  crossing  in  the  switch- 
yard. It  Is  contended  that  this  statutory  re- 
quirement does  not  extend  to  the  rannlng  or 
movements  of  trains  In  a  switchyard,  and 
can  have  no  application  where  a  servant  of 
the  company  is  Injured  in  a  switchyard,  as 
was  the  deceased  iu  this  case.  As  to  whether 
the  provisions  of  omr  statute  which  require 
signals  to  be  given  by  railroad  companies 
when  their  trains  are  approaching  public 
highway  crossings  are  applicable  under  the 
facts  in  the  case  at  bar,  we  need  not  decide, 
for,  aside  from  the  requirements  of  this 
■tatnte,  the  complaint,  on  the  question  of 
negligence,  Is  sufficient.  The  language  and 
reasoning  of  Baker,  J.,  speaking  for  the 
court.  In  the  appeal  of  Indianapolis  Union 
Railway  Company  v.  Houlihan,  157  Ind.  4W, 
60  N.  B.  943,  54  L.  R.  A.  787,  are  quite  perti- 
nent and  applicable  to  the  question  herein 
involved.  In  that  case  it  Is  said:  "Conced- 
ing that  the  engineer's  statutory  duties  to 
sound  the  whistle  and  ring  the  bell  on  ap- 
proaching a  highway  crossing,  and  to  stop 
blB  engine  before  crossing  an  intersecting 


railroad,  do  not  apply  In  this  ease.  It  does  not 
follow  that  the  engineer  owed  no  duty  to 
appellee.  It  was  his  duty  to  exercise  that 
diligence  for  appellee's  safety  which  a  man 
of  ordinary  prudence  would  have  exercised 
under  like  circumstances."  See,  also,  Stoy 
V.  L.  E.  &  St  L.  R.  Co.  (at  last  term)  66  N. 
E.  616. 

The  facts  alleged  in  the  complaint  under 
consideration  fully  establish  that  the  serv- 
ants of  appellant  In  charge  of  the  train  In 
controversy,  and  for  whose  negligence  in  tho 
premises  the  statute  holds  the  railroad  com- 
pany responsible,  did  not.  In  the  running  and 
operation  of  the  train,  under  the  circum- 
stances, exercise  that  diligence  or  care  for 
the  safety  of  appellee's  decedent  which  a 
person  of  ordinary  prudence  would  Iiave  ex- 
ercised under  like  or  similar  circumstances. 
We  conclude  that  the  complaint  states  a  good 
cause  of  action,  and  the  demurrer  thereto 
was  properly  overruled. 

In  answer  to  the  contention  that  judgment 
should  have  been  awarded  appellant  upon 
the  special  findings  of  the  jury,  it  may  be 
said  that  there  is  no  such  antagonism  be> 
tween  the  general  verdict  and  the  special 
findings  of  fact  as  would  defeat  the  former. 
There  was  no  error  In  denying  that  motion. 
There  Is  evidence  In  the  record  which  sup- 
ports the  general  verdict,  and  also  the  ma- 
terial facts  found  by  the  Jury  In  their  an- 
swers to  the  interrogatories  propounded. 

We  have  considered  all  the  questions  pre- 
sented by  appellant's  learned  counsel,  but 
find  no  error,  and  the  Judgment  Is  therefore 
affirmed. 


an  Ind.  24t) 
STATE  ex  rel.  ANTRIM  t.  REARDON  et  aL 

(Supreme  Court  of  Indiana.    Oct.  8,  1003.) 
,QUO  WARRANTO— RBLATOR-PRIVATB  CITIZEN. 

1.  Under  Burns'  Rev.  St.  1001,  «§  1145,  1146 
(Rev.  St.  1881,  «  1131,  1132;  Horner's  Rev. 
St.  1901,  ^i  1131.  1132),  aathorizing  qoo  war- 
ranto to  determine  right  to  hold  an  office  on 
relation  of  a  private  citizen  only  when  he  claims 
an  Interest  In  the  office,  it  is  not  enough  that 
be  is  a  citizen  and  taxpayer. 

Appeal  from  Circuit  0)urt,  Grant  County; 
H.  J.  Paulus,  Judge. 

Quo  warranto  on  the  relation  of  Pat  An- 
trim against  Dsnlel  C.  Reardon  and  others. 
Judgment  for  defendants,  and  relator  ap- 
peals.   Affirmed. 

John  A.  Kersey,  for  appellant  Q.  A.  Hen- 
ry and  P.  H.  EUIott,  for  appellees. 

MONKS,  0.  J.  The  relator,  a  "resident 
citizen  and  taxpayer"  of  the  city  of  Marion, 
filed  in  the  court  below  an  Information  in 
the  nature  of  a  quo  warranto  to  compel  ap- 
pellees to  show  by  what  authority  they  as- 
sumed to  act  in  the  capacity  and  perform 
the  duties  of  police  commissioners  of  said 
city.    It  was  alleged  in  the  information  that 
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the  relator  requested  the  prosecuting  attor- 
ney to  institute  and  prosecute  this  proceed- 
ing, and  that  he  refused  to  do  so;  that  ap- 
pellees were  appointed  by  the  Governor  mem- 
bers of  the  board  of  metropolitan  police  com- 
missioners for  said  city  of  Marion  under 
sections  3419-3730,  Burns'  Rev.  St  1901 
(Acts  1901,  pp.  24,  25;  Acts  1897,  pp.  90- 
96),  and  were  acting  as  such  imder  said  ai)- 
poiutment,  and  that  the  law  under  which 
they  were  appointed  was  tmconstitutional. 
Appellees'  demurrer  for  want  of  facts  was 
sustained  to  this  Information,  and  Judgment 
was  rendered  In  favor  of  appellees.  The  er- 
rors assigned  call  in  question  the  action  of 
the  court  in  sustaining  the  demurrer  to  the 
information.  Appellees  Insist  that  the  in- 
formation is  Insufficient  because  the  facts 
alleged  do  not  show  that  the  relator,  a  private 
person,  claims  or  has  any  interest  in  said 
office  of  police  commissioner.  The  relator 
contends  that  the  act  under  which  appellees 
were  appointed  is  unconstitutional,  and  that, 
the  prosecuting  attorney  having  refused  to 
ffie  an  information  when  requested  to  do  so, 
he>  as  a  citizen  and  taxpayer,  has  such  right. 
The  common-law  rule  requires  that  pro- 
ceedings in  the  nature  of  quo  warranto  be 
instituted  in  the  name  of  the  state  by  the 
Attorney  General  or  other  prosecuting  offi- 
cer, and  a  private  citizen  has  no  right  to  file 
tlie  information  in  his  own  name  or  of  his 
own  volition,  because  the  law  does  not  per- 
mit the  use  of  this  remedy  by  a  citizen  to 
redress  the  wrongs  of  the  state.  High  on 
Extra  Legal  Rem.  §  697;  Throop  on  Pub. 
Officers,  §  776;  Dillon's  Mun.  Corp.  (4th  Ed.) 
g§  888,  889;  Landes  v.  WaUs  (Ind.  Sup.)  66 
N.  B.  679,  681.  Section  1145,  Burns'  Rev.  St. 
1901  (section  1131,  Rev.  St.  1881  and  Hor- 
ner's Rev.  St  1901),  provides  that:  "An  in- 
formation may  be  filed  against  any  person 
or  corporation  in  the  following  cases:  First. 
When  any  person  shall  usurp,  intrude  into, 
or  unlawfully  hold  or  exercise  any  public 
office  or  any  franchise  witliin  this  state,  or 
any  office  in  any  corporation  created  by  au- 
thority of  this  state."  Section  1146,  Burns' 
Rev.  St  1901  (section  1132,  Rev.  St  1881,  and 
Homer's  Rev.  St  1901),  provides  that  "the 
information  may  be  filed  by  the  prosecuting 
attorney  in  the  circuit  court  of  the  proper 
county  upon  his  own  relation  whenever  he 
shall  deem  it  his  duty  to  do  so,  or  shall  be 
directed  by  the  court  or  other  competent  au- 
thority, or  by  any  other  person  on  his  own 
relation,  whenever  be  claims  an  interest  In 
the  office,  franchise  or  corporation  which  Is 
the  subject  of  the  information."  This  being 
an  inquiry  as  to  the  right  to  hold  a  public 
office,  the  rule  under  our  statute  Is  that  the 
relator,  if  a  private  person,  must  allege  facts 
showing  some  right  or  interest  in  the  office 
In  himself.  Reynolds  v.  State,  61  Ind.  392, 
401^405;  State  v.  Adams,  65  Ind.  393;  State 
V.  Peterson,  74  Ind.  174,  17»-181;  MuUIken 
V.  aty  of  Bloomington,  72  Ind.  161,  163; 
State  V.  Sbiitli,  32  Ind.  213;    Dillon's  Mun. 


Corp.  §§  898,  901;  High  on  Extra  Legal  Rem. 
{  667.  To  enable  a  private  person  to  maintain 
such  an  action  under  our  statute,  his  inter- 
est must  be  a  special  interest  and  one  not 
common  to  the  general  public.  As  the  facts 
alleged  do  not  show  that  the  relator  has  such 
interest  in  said  office,  the  court  did  not  err 
in  sustaining  the  demurrer  to  tbe  Informa- 
tion. It  is  settled  law  In  this  state  that  the 
conrt  will  not  pass  upon  a  constitutional 
question  If  the  case  can  be  decided  upon 
other  grounds.  Hart  v.  Smith,  159  Ind.  199, 
64  N.  E.  661;  Chicago,  etc.,  R.  R.  Co.  v. 
Glover,  159  Ind.  170,  62  N.  B.  11. 
Judgment  affirmed. 


(Xa.  Ind.  242) 
CLEVELAND,  C,  C.  &  ST.  L.  EY.  00.  t. 
STEWART. 

(Supreme  Court  of  Indiana.    Oct  7,  1903.) 

RAILWAYS— PERSONAL     INJURIES— HIGHW  AT 

CROSSINGS— EVIDENCE— SUFFI- 

CIBNCY— APPEAL. 

1.  Where  error  is  assigned  upon  the  denial  of 
motion  for  new  trial,  tbe  question  presented  on 
appeal  is  not  one  of  fact,  but  of  law,  and,  if 
there  is  competent  evidence  on  which  the  ver- 
dict may  rest,  this  court  cannot  consider  con- 
flicting views  of  Its  weight  or  credibility,  nor 
compare  it  with  other  evidence  in  the  case 
which  might  justify  a  different  conclusion. 

2.  In  order  to  revei-se  the  action  of  the  trial 
court  on  the  denial  of  a  motion  for  a  new  trial 
on  the  ground  of  the  insufficiency  of  the  evi- 
dence, the  lack  of  evidence  must  be  so  dear 
that  it  would  have  been  the  duty  of  the  trial 
court,  on  proper  request,  to  have  directed  a  ver- 
dict for  the  party  complaining  of  the  decision. 

3.  Evidence  in  an  action  against  a  railway 
company  for  personal  injuries  received  at  a 
.highway  crossing,  examined,  and  held  to  sup- 
port a  verdict  for  plaintiff. 

4.  Where  appellant  fails  to  set  out  any  of  the 
insti'uotions  complained  of,  or  a  succinct  state- 
ment thereof,  as  required  by  Sup.  Ct.  Rule  22, 
55  N.  E.  V,  the  court  cannot  consider  them. 

Appeal  from  Circuit  Court,  Clay  County; 
P.  O.  Colllver,  Judge. 

Action  by  John  T.  Stewart  against  tbe 
Cleveland,  Cincinnati,  Chicago  &  St  Louis 
Railway  Company.  From  a  Judgment  for 
plaintiff,  defendant  appeals.  Transferred  from 
the  Appellate  Court  under  section  1  of  Act 
May  15,  1901  (Acts  1901,  p.  590;  Bums'  Rev. 
St  1901,  i  1337U).    Affirmed. 

Knight  &  Knight  and  John  T.  Dye,  for  ap- 
pellant. S.  A.  Hays  and  W.  J.  Beckett  for 
appellee. 

DOWLING,  J.  The  appellee  recovered  a 
Judgment  against  the  appellant  for  a  personal 
injury  sustained  by  him  at  a  street  crossing 
in  the  city  of  Indianapolis  by  reason  of  the 
alleged  negligence  of  the  appellant  The  rail- 
road company  appeals,  and  assigns  for  error 
the  overrulhng  of  Its  motion  for  a  new  trial. 
The  reasons  for  the  motion  discussed  by 
counsel  for  appellant  are  (1)  that  the  verdict 
is  not  sustained  by  sufficient  evidence;  (2) 
that  the  court  erred  In  giving  Instructions 
numbered  6,  7,  8,  and  9;    and  (3)  that  the 
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answen  of  the  Jury  to  certain  questions  of 
fact  were  not  suatalned  by  sufficient  evi- 
dence. 

The  material  facte  shown  by  the  evidence 
■were  these:  The  appellee,  a  farmer  living 
five  miles  from  Indianapolis,  38  years  old, 
and  having  the  use  of  all  his  faculties,  was 
passing  through  the  dty  In  an  open  buggy, 
drawn  by  a  gentle  horse,  between  11  and  l2 
o'clock  on  the  night  of  May  24,  1899.  The 
night  was  neither  very  light  nor  v^ry  dark. 
He  drove  south  on  Missouri  street,  one  of  the 
public  streets  of  the  city,  to  the  i)olnt  where 
that  highway  is  intersected  by  seven  railroad 
tracks;  one  of  them,  the  first  or  north  track, 
being  used  by  the  appellant.  From  the  point 
of  intersection  eastward  for  several  hun- 
dred feet  the  tracks  were  straight,  or  nearly 
so,  and,  if  the  view  were  entirely  unobstruct- 
ed, an  engine  or  train  approaching  from  the 
east  could  be  seen  and  heard  when  several 
blocks  or  squares  distant.  The  view  was  not 
wholly  unobstructed,  and  a  telephone  pole,  a 
derrick  for  hoisting  -machinery,  fences  near 
the  tracks,  and  a  watchman's  shanty  inter- 
fered to  some  extent  with  the  view  of  trains 
coming  from  the  east  The  appellee  began 
to  look  and  listen  for  trains  when  he  was 
about  one  square  north,  of  the  crossing.  Be- 
fore be  started  over  the  tracks,  be  stopped  his 
horse  some  10  feet  north  of  the  first  track, 
and  looked  both  east  and  west,  and  listened 
for  approaching  trains,  but  saw  and  heard 
none.  He  observed  one  train  east  of  Mis- 
souri street,  moving  eastward  on  one  of  the 
tracks,  its  locomotive  blowing  off  steam  and 
making  considerable  noise.  Another  engine 
was  standing  still  at  a  point  west  of  Missouri 
street.  Appellee  saw  no  train  coming  toward 
him,  and  heard  no  bell  or  noise  indicating  the 
approach  of  a  train,  and  be  started  to  cross 
the  first  track.  Just  as  his  horse  was  about 
to  pass  the  north  rail  of  the  first  track,  appel- 
lee discovered  a  train  near  the  switchman's 
shanty,  some  120  feet  distant,  coming  toward 
him,  as  he  thought,  at  a  speed  of  from  25  to 
30  miles  an  hour.  He  then  had  not  time  to 
go  back  or  to  get  across  the  track.  His  bug- 
gy was  struck  by  the  locomotive,  his  horse 
was  knocked  or  dragged  down  under  the  pilot 
of  the  engine,  and  the  appellee  was  thrown 
out  of  the  buggy  and  Injured.  The  train, 
consisting  of  a  locomotive  and  sev^i  cars, 
was  a  heavy  one,  and  was  stopped  within  a 
space  of  from  20  to  30  feet  from  the  point  of 
collision  with  the  buggy,  ^e  headlight  on 
the  locomotive  was  burning,  and  the  bell  was 
operated  by  air  and  rung  automatically.  The 
train  was  running  at  the  rate  of  from  8  to 
20  miles  per  hour,  and  was  within  the  cor- 
porate limito  of  the  city.  An  ordinance  pro- 
hibited the  running  of  trains  in  the  city  at  a 
greater  rate  of  speed  than  4  miles  per  hour. 

Counsel  for  appellant  say  in  their  brief: 
"The  evidence  in  this  case  clearly  discloses 
that  appellee  was  guilty  of  gross  contributory 
negligence  in  driving  upon  the  railroad  track 
In  front  of  an  approaching  train,  which  could 


have  been  seen  and  heard  by  him  in  ample 
time  to  have  avoided  the  collision  if  he  bad 
looked  and  listened  attentively  when  at  a 
safe  distance  from  the  crossing,  or  if  he  had 
heeded  what  he  might  have  seen  and  heard 
before  driving  upon  the  crossing."  In  deter- 
mining the  question  whether  the  trial  court 
erred  in  holding  that  the  evidence  was  suffi- 
cient to  sustain  the  verdict,  the  power  of  this 
court  is  closely  circumscribed  by  the  rule  that 
we  cannot  weigh  the  evidence,  and  which 
rule  has  been  strictly  adhered  to  in  all  pre- 
vious cases.  That  question  was  in  the  first 
instance  for  the  Jury,  and  nest  for  the  Judge 
of  the  trial  court  upon  the  motion  for  a  new 
trial.  Where  error  is  assigned  upon  the  de- 
nial of  the  motion,  the  question  presented  on 
appeal  is  not  one  of  fact,  but  of  law.  If 
there  is  comi>etent  evidence  upon  which  the 
verdict  may  rest,  this  court  cannot  consider 
conflicting  views  of  its  weight  or  credibility, 
nor  compare  it  with  other  evidence  In  the 
case  which  might  Justify  a  different  conclu- 
sion. Deal  V.  State,  140  Ind.  354,  3G0,  39  N. 
G.  930.  In  all  the  cases  referred  to  by  coun- 
sel for  the  appellant  in  wlilch  It  is  said  that 
It  is  the  duty  of  the  court  to  set  aside  a  ver- 
dict when  It  Is  against  the  weight  of  the  evi- 
dence, the  statement  relates  to  the  trial  court, 
and  not  to  this  court  on  appeal.  The  rule  by 
which  tills  court  is  governed  finds  forcible 
expression  In  Ft.  Wayne,  etc.,  B.  Co.  v.  Hus- 
selman,  65  Ind.  73,  76,  in  which  It  is  said: 
"Whether  or  not  the  evidence  in  any  case  is 
clear  or  overwhelming  or  conclusive  is  a 
question  for  the  Jury  trying  the  cause,  and  the 
Judge  presiding  at  such  trial.  When  a  Jury 
have  passed  upon  this  question,  and  return- 
ed their  verdict,  and  when  the  court,  under 
whose  eye  and  within  whose  bearing  the  evi- 
dence has  been  introduced  and  the  cause  has 
l)een  tried,  has  refused  to  disturb  the  verdict 
upon 'the  weight  or  sufficiency  of  the  evidence, 
we  are  clearly  of  the  opinion  that  it  is  neither 
our  province  nor  our  duty  to  reverse  the  Judg- 
ment of  the  trial  court  merely  because  It  may 
seem  to  us,  from  our  reading  of  the  record, 
that  'the  evidence  in  support  of  the  finding 
is  clearly  and  overwhelmingly  or  conclusively 
contradicted.' "  "The  jurisdiction  of  this  court 
on  appeal,  as  has  been  well  said.  Is  expressly 
limited  to  the  correction  of  errors  of  law." 
Deal  V.  State,  140  Ind.  354,  358,  39  N.  E.  930, 
931.  In  reviewing  the  action  of  the  trial 
court  upon  the  denial  of  a  motion  for  a  new 
trial  on  the  ground  of  the  insufficiency  of  the 
evidence  to  sustain  the  verdict,  the  lack  of 
evidence  must  be  so  clear  and  complete  that 
it  would  have  been  the  duty  of  the  trial  court, 
on  proper  request,  to  have  directed  a  verdict 
for  the  party  complainbig  of  the  decision. 

In  the  case  before  us  there  are  practically 
but  two  questions,  upon  the  evidence:  Did 
the  appellee  exercise  such  care  as  a  person  of 
ordinary  prudence  would  exercise  under  the 
same  circumstances?  Was  the  negligence  of 
the  appellant  the  proximate  cause  of  the  In- 
Jiury?    The  crossing.  It  may  be  conceded,  was 
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an  anuenally  dangeroas  one.  Missouri  street  ' 
was  Intersected  by  seven  railroad  tracks. 
The  appellee  was  acquainted  with  the  place, 
and  knew  that  the  tracks  were  there.  Aa  he 
drew  near  to  the  crossing,  he  began  to  look 
and  listen  for  trains  while  one  square  north 
of  the  first  track.  He  stopped  his  horse 
when  within  10  feet  of  the  first  track,  and 
.  again  looked  both  east  and  west,  but  neither 
saw  nor  heard  any  train  moving  toward  him. 
It  is  true  that  the  evidence  showed  that  the 
track  eastward  was  straight,  or  nearly  so, 
and  that  from  certain  positions  a  traveler 
could  see  several  hundred  feet  along  its  line; 
but  there  was  also  proof,  and  a  good  deal  of 
It,  that  there  were  obstacles  which  prevented 
or  interfered  with  such  view.  It  appeared 
that  there  was  a  watchman's  shanty  only  5 
feet  from  the  north  rail  of  the  first  track,  120 
feet  east  of  the  Missouri  street  crossing.  It 
was  6%  feet  wide  and  8  feet  high.  This 
structure  was  only  6  or  7  feet  from  a  large 
house  described  as  the  "Harvester  Building." 
The  witnesses  also  described  certain  high, 
close  fences  on  Missouri  sti-eet,  and  houses 
near  to  the  line  of  the  first  track.  It  was 
further  shown  that  a  telephone  pole,  a  large 
derrick,  and  a  pile  of  earth  obstructed  the 
view  to  some  extent.  One  witness,  Elza  Per- 
ry, testified  that  he  was  In  a  road  wagon 
about  15  feet  behind  appellee  Just  before  the 
accident,  and  that  he  could  not  see  the  loco- 
motive until  it  passed  the  watchman's  shan- 
ty. William  Sedam,  another  witness,  swore 
that  he  was  in  the  wagon  with  Perry,  and 
that  he  did  not  see  the  locomotive  until  it 
was  between  the  shanty  and  the  crossing. 
The  appellee.  Perry,  and  Sedam  testified  that 
an  engine  and  train  were  moving  eastward 
on  another  track,  and  that  this  locomotive 
was  making  a  noise  by  blowing  off  steam. 
Each  of  these  witnesses  thought  that  the 
train  which  struck  the  appellee  was  running 
at  from  25  to  30  miles  an  hour.  That  the 
appellee  exercised  some  care  and  caution  In 
attempting  to  cross  the  tracks  was  clearly 
proved.  With  a  mass  of  testimony  of  this 
character,  it  Is  impossible  for  us  to  say  that 
there  was  no  evidence  from  which  the  Jury 
were  authorized  to  find,  aa  they  did,  that  the 
appellee  exercised  care  proportionate  to  the 
known  dangers  of  the  situation,  and  that  It 
was  entirely  possible  that  the  obstacles  refer- 
red to  prevented  him  from  seeing  the  train 
until  it  was  too  near  him  to  permit  advance 
or  retreat.  So,  too,  we  cannot  declare  that 
the  Jury  erred  in  their  conclusion  that  the 
noise  of  the  escaping  steam  from  another 
locomotive,  and  the  movement  of  another 
train,  and  the  ringing  of  bells  on  other  en- 
gines, did  not  prevent  appellee  from  hearing 
the  noise  made  by  the  train  which  struck 
bim.  The  proof  that  the  train  was  running 
at  an  unlawful  rate  of  speed  is  uncontradict- 
ed. Taking  all  the  evidence  together,  we 
cannot  say  that,  if  the  appellee  bad  looked, 
he  must  have  seen,  and,  if  he  had  listened, 
he  must  have  heard,  the  approaching  train. 


By  their  verdict,  the  Jury  found  that  the  prox- 
imate cause  of  the  accident  and  injury  was 
the  negligence  of  the  appellant  in  falling  to 
keep  a  proper  lookout  on  its  train,  and  in 
running  the  train  at  a  dangerous  rate  of 
speed,  in  excess  of  the  limit  fixed  by  the  city 
ordinance.  Whether  the  appellee  exercised 
reasonable  care  was  a  proper  question  for  the 
Jury,  and  there  was  some  evidence,  at  least, 
to  sustain  their  conclusion 'that  he  did  exer- 
cise such  care.  Under  the  circumstances.  It 
would  have  been  error  if  the  court. had  di- 
rected a  verdict  for  the  appellant,  and,  for 
similar  reasons,  we  cannot  say  that  the  ver- 
dict is  unsupported  by  the  evidence.  2 
Thompson,  Negligence,  |  1487;  City  of  Hunt- 
ingburg  V.  First,  22  Ind.  App.  66,  53  N.  E. 
246;  City  of  Bedford  v.  Woody,  23  Ind.  App. 
231,  53  N.  E.  838;  City  of  Bluftton  v.  McAfee, 
23  Ind.  App.  112,  53  N.  E,  1058;  City  of  Bed- 
ford T.  Neal,  143  Ind.  425,  41  N.  E.  1029.  42 
N.  E.  815;  Sale  t.  Aurora,  etc..  Turnpike 
Co.,  147  Ind.  324,  46  N.  E.  669;  Wabash  R. 
Co.  V.  BIddle,  27  Ind.  App.  161,  59  N.  E.  284, 
60  N.  B.  12;  Indianapolis,  etc.,  R.  C5o.  v.  Boet- 
tcher,  131  Ind.  82,  28  N.  E.  551;  Thomas  v. 
HooBler  Stone  Co.,  140  Ind.  518,  39  N.  R  500; 
Bonebrake  v.  The  Board,  141  Ind.  62,  40  N. 
E.  141;  Deal  v.  State,  140  Ind.  354,  39  N.  E. 
930;  Rarlck  v.  Ulmer,  144  Ind.  25,  42  N.  E. 
1099. 

The  answers  of  the  Jury  to  the  questions 
of  fact  submitted  to  them  were  sustained  by 
the  evidence,  and  all  of  them  were  not  only 
consistent  with  the  general  verdict,  but  tend 
strongly  to  support  it. 

Counsel  for  appellant  have  failed  to  set  out 
in  their  brief  any  of  the  instructions  to  which 
they  object,  or  a  succinct  statement  there- 
of, as  required  by  rule  22  (55  N.  E,  v)  of 
this  court,  and  for  that  reason  we  cannot 
consider  them.  However,  we  have  read  all 
the  instructions  given,  and,  were  those  ob- 
jected to  before  us,  we  could  not  hold  that, 
taken  in  connection  with  the  other  instruc- 
tions given  to  the  Jury,  they  contained  any 
misdirection  which  would  authorize  us  to 
reverse  the  Judgment 

We  find  no  error.    Judgment  affirmed. 


(la  Ind.  2$1) 

LEVY  v.  STATE. 

(Supreme  Court  of  Indiana.     Oct  9,  1903.) 

CONSTITUTIONAL  LAW-LICENSBS-TRANSIEKT 
MERCHANTS— EQUAL  PROTECTION  OF  LAWS 
—  STATUTES  —  SUBJECT  —  DEPRIVATION  OP 
PROPERTY— SPECIAL   LAWS— TAXATION. 

1.  An  objection  to  an  act  as  not  being  a  con- 
stitutional exercise  of  legislative  authority  was 
too  vague  to  raise  any  question,  but  the  par- 
ticular provision  of  the  Constitution  supposed 
to  l>e  violated  should  have  been  pointed  out. 

2.  Act  March  11,  1901  (Burns'  Rev.  St  1901, 
$$  7231a,  7231t),  defining  "transient  mer- 
chants," and  prohibiting  tlie  transaction  of 
business  by  them  without  a  license,  and  impos- 
ing a  penalty  for  Its  violation,  did  not  violate 
the  fourteenth  amendment  of  the  federal  Con- 
stitution, Insuring  equal  protection  of  the  laws. 

3.  Act  March  11,  1901  (Burns'  Rev.  St  1901, 
S$  7231a,  7231t),  is  entitled  "An  act  defining 
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timnaient  merchants,  providing  for  taxing,  11- 
eeoaing  and  regulating  transient  merchants,  fix- 
ing license  tees,  regulating  sales  of  goods, 
wares  and  merchandise  by  transient  merchants, 
creating  liens  for  unpaid  license  fees,  to  pre- 
Tent  and  punish  fraudulent  sales  of  goods, 
wares  and  merchandise  by  transient  merchants, 
providing  penalties  and  giving  towns  and  cities 
power  to  tax,  license  and  regulate  transient 
merchants."  Held,  that  the  act  did  not  violate 
Const,  art  4,  {  19,  forbidding  more  than  one 
•nbject  to  be  embraced  in  an  act. 

4.  As  the  act  applied  to  all  transient  mer- 
chants, whether  residents  or  nonresidents,  it  did 
not  grant  to  one  class  of  citizens  privileges  and 
Immunities  which  on  the  same  terms  did  not 
equally  belong  to  all  citizens,  contrary  to  Const, 
art.  1,  I  23. 

5.  The  act  was  not  in  conflict  with  Const,  art. 
1,  {  21,  as  authorising  the  taking  of  property 
without  due  compensation.  . 

6.  The  act  was  not  a  special  law,  contrary 
to  Const  art  4,  |  22,  merely  because  of  the 
incidental  provision  of  section  7  that  the  license 
tee*  be  paid  into  the  common  school  fund. 

7.  It  section  7  was  void,  it  would  not  vitiate 
the  balance  of  the  act. 

8.  The  exemption  of  aherifFs,  assignees,  and 
other  public  officers  from  paying  a  license  on 
sales  by  them  did  not  render  the  act  violative 
of  Const  art.  10,  {  1,  requiring  uniform  taxa- 
tion, and  declaring  that  no  property  shall  be 
exempt  therefrom,  except  such  as  ia  used  for 
purposes  therein  stated. 

9.  The  act  was  not  in  violation  of  Const,  art 
1,  I  1,  guarantying  to  every  citisen  life,  liberty, 
aiM)  the  pursuit  of  happiness.  - 

10.  It  is  competent  for  the  Legislature  to  exact 
a  license  fee,  and  at  the  same  time  to  subject 
to  taxation  the  property  employed  In  the  occu- 
pations licensed. 

Appeal  from  Circuit  Court,  Whitley  Ooun- 
tj;  JTosepb  W.  Adair,  Jndge. 

Abe  Levy  was  convicted  of  transacting 
business  as  a  transient  merchant  without  a 
Uceose,  and  appeals.     Affirmed. 

Marshall,  McNagny  &  Clugston,  tor  apijei- 
lant  Miller,  Klam  &  Fesler,  C.  W.  Miller, 
Atty.  Gen.,  L.  G.  Rothschild,  W.  0.  Geake, 
and  C.  G.  Hadley,  for  the  State. 

DOWLING,  J.  An  Information  filed  against 
the  appellant  charged  him  with  a  violation 
of  the  act  of  March  11,  1901  (Acts  1901,  p. 
466,  c.  208;  Bums'  Hev.  St  1901,  §$  7231a, 
7231t),  prohibiting  the  transaction  of  busi- 
ness by  any  transient  merchant  without  a 
Ucense.  He  was  found  guilty,  and  Judgment 
was  rendered  upon  the  finding.  The  validity 
of  the  statute  is  brought  in  question,  and 
duly  presented  by  motions  to  quash  the  in- 
formation and  for  a  new  trial.  The  objec- 
tlons  taken  to  the  act,  as  stated  by  counsel 
for  appellant,  are  (1)  that  it  Is  not  a  consti- 
tutional exercise  of  leglelatlve  authority;  (2) 
that  It  Tiolates  the  provisions  of  the  four- 
teenth amendment  of  the  Constitution  of  the 
United  States,  by  denying  to  the  transient 
merchant  the  equal  protection  of  the  laws; 
(3)  that  It  violates  section  19,  art  4,  of  the 
state  Constitution,  more  than  one  subject  be- 
ing embraced  In  the  act;  (4)  that  It  contra- 
venes section  28,  art.  1,  of  the  state  Gonstl- 
tntlon,  by  granting  to  one  class  of  citizens 
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privi]eg;es  and  immunities  which  upon  the 
same  terms  do  not  equally  belong  to  all  citi- 
zens; (6)  that  it  conflicts  with  section  21,  art 
1,  of  the  state  Constitution,  by  authorizing 
the  taking  of  the  property  of  the  citizen  with- 
out due  compensation;  (6)  that  it  is  a  special 
law  for  the  support  of  the  common  schools, 
and  therefore  void,  under  section  22,  art  4, 
of  the  Constitution;  (7)  that  it  violates  sec- 
tion 1,  art  10,  of.  the  Constitation,  which  re- 
qalres  that  taxation  shall  be  uniform  and 
equal,  and  that  no  property  shall  be  exempt 
thwefrom,  except  such  as  Is  used  for  munic- 
ipal, educational,  literary,  sdentlflc,  religious, 
or  charitable  purposes;  (8)  that  it  TiolatM 
section  1,  art  1,  of  the  Constitution,  which 
goaranties  to  every  citizen  of  the  state  life, 
liberty,  and  the  pursuit  of  happiness;  (9) 
that  the  act  Is  void  because  it  imposes  double 
taxes. 

It  appeared  upon  the  trial,  among  other 
facts,  that  the  aM>ellant  was  a  resident  of 
the  city  of  Ft  Wayne,  in  this  state,  where  he* 
carried  on  a  general  clothing  business.  He 
rented  a  room  in  Churubusco,  a  town  of  1,200 
Inliabitants,  In  said  Whitley  county.  He 
stated  that  he  Intended  to  occupy  it  for  a 
few  days  only.  He  put  no  furniture  In  the 
room,  but  placed  therein  a  stock  of  clothing 
and  notions.  He  did  not  apply  for  or  receive 
a  license  to  transact  business  in  the  said  town 
or  county  as  a  transient  merchant  He  ex- 
hibited his  goods  for  sale,  and  sold  the  mer- 
chandise mentioned  In  the  Information  at  the 
time  and  place  and  to  the  person  and  for  the 
price  named.  The  population  of  Whitley 
county  was  less  than  20,000. 

The  provisions  of  the  act  of  March  11, 1901, 
supra,  to  be  considered  upon  this  appeal,  are: 
Section  1,  which  declares  that  it  shall  be  un- 
lawful for  any  transient  merchant  to  engage 
in  or  transact  business  as  such  merchant 
without  having  first  obtained  a  license  as  re- 
quired by  the  statute;  section  2,  prescribing 
the  mode  of  application  for  the  license,  the 
fees  to  be  paid  therefor,  and  the  mode  of  is- 
suing the  same;  section  4,  which  fixes  the 
penalty  for  a  violation  of  the.  act;  section  6, 
defining  the  term  "transient  merchant";  sec- 
tion 7,  directing  that  all  license  fees  collected 
under  the  act  be  paid  into  the  common  school 
fund  of  the  state;  and  section  8,  which  ex- 
empts from  the  operation  of  the  statute  com- 
mercial travelers,  sales  by  sample  for  future 
delivery,  hawkers  and  peddlers,  sheriffs,  con- 
stables, and  other  public  officers  selling  goods 
according  to  law,  and  assignees  and  recelvei's 
appointed  In  this  state.  Many  of  the  points 
of  objection  to  the  statute  made  by  counsel 
are  merely  stated,  but  not  discussed,  and 
we  are  left  to  conjecture  the  reasons  on  which 
they  are  supposed  to  rest.  The  Importance  of 
the  main  question,  however,  has  led  us  to  make 
a  careful  examination  of  all  the  objections 
suggested,  and  of  the  authorities  bearing  up- 
on each  of  them.  The  case  made  by  the  in- 
formation and  the  proof  Is  that  the  appellant, 
being  a  transient  merchant,  wltliin  the  mean- 
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ing  of  the  act  of  March  11,  1901,  Biq>ra,  as 
such  merchant  sold  an  article  of  merchandise 
as  charged  in  the  Information,  not  being  li- 
censed so  to  do,  and  in  violation  of  the  stat- 
ute. If  the  statute  is  valid,  the  conviction 
was  proper.  The  only  question  is  the  con- 
stitutionality of  the  act 

The  general  principles  by  which  courts  are 
governed  in  determining  the  validity  of  acts 
of  the  Legislature  are  too  familiar  and  well 
established  to  require  a  citation  of  the  cases 
in  which  they  have  been  announced  or  fol- 
lowed. The  presumption  is  generally  in  fa- 
vor of  the  validity  of  the  statute,  and  an  act 
will  never  be  stricken  down  by  the  courts 
unless  the  grounds  of  its  invalidity  are  clear- 
ly apparent.  In  doubtful  cases  the  statute 
must  be  upheld.  Where  the  power  to  enact 
a  law  exists,  the  legislative  discretion  con- 
cerning the  time,  the  circumstances,  and  the 
situation  calling  for  the  exercise  of  such  pow- 
er is  not  subject  to  review  or  control  by  the 
?ourts.  Where  a  power  is  granted  or  re- 
served to  the  Legislature,  the  grant  or  res- 
ervation carries  with  it  the  right  to  use  the 
necessary  means  to  effect  the  object  of  such 
grant  or  reservation.  The  authority  of  the 
Legislature  to  determine  what  things  are  in- 
jurious to  the  interests  and  welfare  of  the 
public,  and  what  measures  are  necessary  for 
the  safety,  comfort,  and  well-being  of  the  cit- 
izens of  the  state,  is  extensive  and  far-reach- 
ing, and,  as  has  often  been  said,  is  incapable 
of  strict  definition  or  limitation.  A  legisla- 
tive declaration  that  an  evil  exists,  or  that 
Injury  is  likely  to  result  to  the  public  from 
particular  trades  or  occupations  unless  re- 
strained or  regulated  by  law.  Is  entitled  to 
the  highest  respect  by  the  courts,  and  should 
never  be  disregarded  unless  clearly  in  con- 
flict with  some  provision  of  the  Constitution. 
As  was  said  in  Fry  v.  State,  63  Ind.  559,  30 
Am.  Rep.  238:  "It  is  the  settled  doctrine  of 
the  decisions  of  this  court  that  'the  legislative 
authority  of  this  state  has  the  right  to  exer- 
cise supreme  and  sovereign  power,  subject  to 
no  restrictions  except  those  imposed  by  our 
own  Constitution,  by  the  federal  Constitu- 
tion, and  by  the  laws  and  treaties  made  un- 
der it.  This  is  the  power  under  which  the 
Legislature  passes  all  laws.'  Beauchamp  v. 
State,  6  Blackf.  299;  Doe  v.  Douglass,  8 
Blackf.  10,  44  Am.  Dec.  732;  Lafayette, 
etc.,  R.  Co.  V.  Gelger,  34  Ind.  185.  It  must 
appear  very  clearly  that  the  legislation  is 
in  conflict  with  some  express  provision  of 
the  Constitution,  or  the  statute  will  be  up- 
held." On  the  other  hand,  the  authority  of 
the  Legislature  is  not  supreme,  but  must  be 
exercised  in  subordination  to  the  rules  of  the 
federal  and  state  Constitutions.  The  per- 
sonal liberty  of  the  citizen  is  the  especial 
object  of  the  care  and  protection  of  the  Con- 
stitution, and  it  can  be  abridged  or  taken 
away  only  when  the  public  welfare  requires 
such  interference  with  it. 

The  first  objection,  viz.,  that  the  act  is  not 
a  constitutional   exercise  of  legislative  au- 


thority, is  too  vague  and  indefinite  to  raise 
any  question.  The  particular  provision  of 
the  Constitution  supposed  to  be  violated 
should  be  pointed  out. 

The  second  is  without  merit.  The  act  does 
not  deny  to  the  transient  merchant  the  equal 
protection  of  the  laws.  Duncan  v.  Missouri, 
152  U.  S.  377,  14  Sup.  Ct  570,  38  L.  Ed.  485; 
Minneapolis,  etc.,  Co.  v.  Emmons,  149  U.  S. 
364,  13  Sup.  Ot.  870,  37  L.  Ed.  769;  State  v. 
Oerhardt,  145  Ind.  439,  44  N.  B.  469,  33  L. 
R.  A.  313. 

The  third  is  equally  groundless.  The  stat- 
ute embraces  a  single  subject— transient  mer- 
chants—and the  Issuing  of  licenses  to  them, 
and  that  subject  is  clearly  expressed  In  the 
titie.  State  v.  Bailey,  157  Ind.  324,  61  N.  E. 
730,  59  L.  R.  A.  435;  Oustavel  v.  State,  153 
Ind.  613,  615,  54  N.  E.  123. 

The  fourth  objection,  that  the  act  grants  spe- 
cial privileges  and  immunities,  is  without 
foundation.  Its  provisions  apply  to  all  tran- 
sient merchants,  whether  residents  or  non- 
residents of  the  county  and  state.  The  classi- 
fication adopted  Is  a  natural  and  reasonable 
one,  and  as  much  so  as  that  of  auctioneers, 
hawkers,  and  peddlers.  Davis  Coal  Co.  v. 
PoUand,  158  Ind.  607,  617,  62  ,N.  E.  482; 
Parks  V.  State.  159  Ind.  211,  64  N.  E.  862. 

The  fifth,  that  the  act  authorizes  the  taking 
of  the  property  of  the  transient  merchant 
without  compensation,  has  no  application  to 
statutes  of  this  khid.  Fire  Dept  v.  Noble,  3 
E.  D.  Smith,  440;  Aurora  v.  West,  9  Ind.  74; 
Decker  v.  Sargeant,  125  Ind.  404,  25  N.  £. 
458;  Davis  v.  Faslg,  128  Ind.  271,  27  N.  E. 
726;  People  v.  Mayor,  et&,  of  Brooklyn,  4 
N.  Y.  419,  55  Am.  Dec.  266;  Parks  v.  State, 
159  Ind.  211,  220,  64  N.  E.  862. 

The  sixth  point,  that  the  act  is  a  special  law 
for  the  support  of  the  common  schools,  has 
nothing  to  rest  upon  except  the  kicldental  pro- 
vision by  section  7  that  the  license  fees  shall 
be  paid  into  the  common  school  fund  of  the 
state.  The  law  is  a  general  law  regulating 
the  licensing  of  transient  merchants.  It  is  not 
a  revenue  law.  This  section,  even  if  void, 
would  not  vitiate  the  act  Pennsylvania  Co. 
V.  State,  142  Ind.  428,  435,  41  N.  E.  937; 
Judy  V.  Thompson,  156  Ind.  533,  535,  60  N. 
E.  270;  City  of  East  St  Louis  v.  Trustees 
of  Schools,  102  111.  489,  40  Am.  Rep.  606; 
Toungblood  v.  Sexton,  32  Mich.  406,  20  Am. 
Rep.  654;  Fhre  Dept  v.  Noble,  3  E.  D. 
SmlQi,  440. 

The  seventh  objection  Is  made  upon  the 
theory  tliat  the  statute  Is  an  exercise  of  the 
taxing  power  of  the  state,  and  therefore  that 
the  exemption  of  sherifl's,  constables,  as- 
signees, receivers,  and  other  public  officers 
from  its  operation  is  unauthorized.  Even  if 
the  purpose  of  the  law  was  to  raise  revenue, 
the  exemption  of  public  officers  from  its  pro- 
visions would  be  legal.  The  sale  of  property 
by  public  officers  or  persons  appointed  for  that 
purpose  by  courts  is  not  a  business  or  occu- 
pntion,  and,  even  If  such  officers  and  persons 
bad  not  been  expressly  exempted  from  the 
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operation  of  the  statute,  they  could  not  have 
been  held  subject  to  its  provisions.  The  evi- 
dent object  of  the  act  is  not  to  raise  revenue, 
although  it  may  have  that  result,  but  to  rege- 
late and  restrain  a  species  of  trade,  which, 
in  the  opinloa  of  the  Legislature,  might  other- 
wise be  Injurious  to  the  public  Interests. 

The  ninth  objection,  that  the  act  imposes 
double  taxes  upon  the  trandent  merchant,  is 
unimportant.  It  la  competent  for  the  Legisla- 
ture to  exact  a  license  fee,  and  at  the  same 
time  to  subject  to  taxation  the  property  em- 
ployed In  the  occupation  licensed.  Familiar 
instances  of  this  kind  are  foimd  in  the  li- 
censing of  liquor  saloons  and  billiard  rooms, 
and  the  taxing  of  the  stock  of  liquors  and 
the  furniture  used  In  these  occupations.  Gold- 
smith V.  HuntsvlUe,  120  Ala.  182,  24  South. 
509;  Savings  Society  v.  Colte,  6  Wall.  594,  18 
Lw  Ed.  897;  Pullman  Southern  Car  Co.  v.  No- 
lan (C.  C.)  22  Fed.  276;  Scottish,  etc.,  Ins. 
Co.  v.  Herriott,  109  Iowa,  606,  80  N.  W.  665, 
77  Am.  St  Eep.  548;  Com.  v.  Lancaster  Sav- 
ings Bank,  123  Mass.  493. 

The  eighth  objection  alone  raises  a  serious 
question.  Do  the  first,  second,  fourth,  sixth, 
seventh,  and  eighth  sections  of  the  statute 
unlawfully  deprive  the  citizen  of  the  liberty 
to  use  and  enjoy  his  property,  and  to  pursue 
his  happiness,  as  those  rights  are  secured  to 
him  by  section  1,  art  1,  of  the  Constitution? 
Although  the  Legislature  may  not  arbitrarily 
declare  acts,  occupations,  or  things,  which  are 
In  fact  harmless  In  themselves  to  be  injurious 
to  the  public,  and,  in  the  exercise  of  the  po- 
lice power,  subject  them  to  governmental  con- 
trol, yet,  when  it  does  impose  conditions  and 
restrictions  upon  particular  acts,  occupations, 
or  things,  it  must  be  presumed  that  a  suffi- 
cient reason  or  necessity  for  such  legislation 
existed.  Those  who  assail  a'  statute  of  this 
kind  upon  the  ground  that  It  is  not  a  legiti- 
mate exercise  of  the  police  power  must  be 
able  to  show  that  the  act,  occupation,  or  thing 
prohibited  or  regulated  is  not  injurious  to  the 
pubUc,  or  likely  to  Impair  the  public  welfare. 
In  Chesapeake,  etc.,  Tel.  Co.  t.  Manning,  186 
U.  S.  238,  245,  22  Sup.  Ct  881,  46  L.  Ed. 
1144,  In  disposing  of  the  objection  to  an  act 
of  Congress  fixing  the  rate  of  charges  for 
telephone  service,  but  which  failed  to  provide 
for  notice  to  the  telephone  companies  affected, 
and  which  did  not  show  a  previous  investiga- 
tion by  Congress  of  the  subject  of  such  rates, 
the  Supreme  Court,  by  Brewer,  J.,  says: 
"But  It  is  well  settled  that  the  courts  always 
presume  that  the  Legislature  always  acts  ad- 
visedly and  with  full  knowledge  of  the  situa- 
tion. Such  knowledge  can  be  acquired  in  oth- 
er ways  than  by  the  formal  investigation  of  a 
committee,  and  courts  cannot  Inquire  how  the 
Legislature  obtained  Its  knowledge.  They 
must  accept  its  action  as  that  of  a  body  hay- 
ing full  power  to  act,  and  only  acting  when 
it  has  acquired  sufficient  information  to  jus- 
tify its  action."  The  occupation  of  the  itiner- 
ant or  transient  merchant,  and  the  mode  of 
conducting  it,  closely  resemble  the  business 


of  hawkers  and  peddlers,  and  the  methods 
generally  practiced  by  them  in  disposing  of 
their  goods  and  wares.  The  transient  mer- 
chant has  no  fixed  place  of  business,  but  mi- 
grates from  town  to  town,  remaining  only  long 
enough  to  dispose  of  Ills  stock  of  goods.  He 
Is  usually  a  stranger  In  the  community  where 
he  offers  bis  goods  and  makes  liis  sales,  and 
is  often  wholly  irresponsible.  Tempting  ad- 
vertisements and  extravagant  representations 
in  regard  to  th«  character  of  his  stock  and 
the  prices  at  which  it  will  be  sold  are  calcu- 
lated to  create  excitement  and  to  deceive  the 
unwary,  who  are  generally  without  redress  for 
the  Impositions  practiced  upon  them.  The  de- 
scription of  the  methods  of  the  hawker  taken 
from  Jacob's  Law  Dictionary,  and  quoted  at 
length  hi  Orafty  v.  RushviUe,  107  lad.  506, 
8  N.  E.  609,  57  Am.  Bep.  128,  and  in  South 
Bend  v.  Martin,  142  Ind.  40,  41  N.  E.  315,  29 
L.  B.  A.  531,  have  sometimes  been  applied  to 
the  itinerant  or  transient  merchajit:  "Hawk- 
ers. Those  deceitful  fellows  who  went  from 
place  to  place  buying  and  selling  brass,  pewter, 
and  other  goods  and  merchandise,  which 
ought  to  be  uttered  In  open  market,  were  of 
old  so  called;  and  the  appellation  seems  to 
grow  from  their  uncertain  wandering,  like  per- 
sons that  with  hawks  seize  their  game  where 
they  can  find  It.  •  *  *  Hawkers  and 
peddlers,  etc.,  going  from  town  to  town,  or 
house  to  house,  are  now  to  pay  a  fine  and 
duty  to  the  king."  It  was  said  in  Grafty  v. 
BushviUe,  supra,  that  one  purpose  of  the  stat- 
ute empowering  cities  to  pass  ordinances  re- 
straining hawking  and  peddling  was  to  pro- 
tect and  encourage  local  traders  and  mer- 
chants, and  another  to  prevent  the  indiscrimi- 
nate Invasion  of  the  houses  and  places  of 
business  of  citizens,  and  shield  them  from 
the  practices  of  itinerant  traders  of  unknown 
repute.  It  was  also  added  by  the  court  in  this 
case  thot  "the  police  power  of  the  city  may  be 
properly  exerted  to  restrain  all  such  as  by 
their  methods  of  doing  business  are  liable  to 
invade  social  order  by  seeking  purchasers  for 
their  wares  in  the  homes  of  citizens,  or  in  the 
streets  and  public  places  of  a  city,  to  the  dis- 
couragement of  the  more  legitimate  methods 
of  others,  on  whom  the  municipality  Is  de- 
I)endent  for  its  support."  See,  also.  City  of 
South  Bend  v.  Martin,  142  Ind.  31,  41  K.  E. 
315,  29  L.  R.  A.  531;  21  Am.  &  Eng.  Ency. 
Law,  p.  791.  Nearly  all  the  reasons  assigned 
by  the  courts  for  the  necessity  of  police  regu- 
lation of  hawking  and  peddling  apply  with 
equal  force  to  the  occupation  of  the  itinerant 
or  transient  merchant.  If  the  one  occupation 
Is  a  proper  subject  for  legislative  control,  the 
other  is  equally  so.  The  necessity  for  the  pro- 
tection of  the  public  against  Imposition  and 
dishonest  practices  of  various  kinds  has  re- 
sulted in  legislation  relating  not  only  to  hawk- 
ing and  peddling,  but  to  the  business  of  itin- 
erant venders  and  auctioneers,  sales  at  mar- 
kets and  fairs,  and  other  like  trades,  and  stat- 
utes of  this  character  have  generally  been  sus- 
tained as  a  proper  exercise  of  the  police  pow 
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er.  The  act  of  March  11,  1901,  supra,  Is 
closely  akhi  to  these  enactments.  It  is  said 
In  Cooler  on  Const.  Law  (1st  Ed.)  412,  that 
"a  license  fee  Imposed  ujpon  'all  transient  per- 
sons keeping  stores'  in  the  town  imposing  it 
has  been  sustained  as  a  police  regulation, 
though  called  a  'tax'  in  the  legislation  which 
permitted  it."  Wilmington  Com'rs  v.  Roby, 
30  N.  C.  250,  and  Concord  Com'rs  v.  Patter- 
son, 63  N.  C.  182,  are  cited  in  the  note  on  the 
text.  In  Commonwealth  v.  Crowell,  156 
Mass.  215,  80  N.  E.  1015,  the  court  say:  "The 
object  of  the  statute  would  seem  to  be  to  pro- 
tect the  public  from  the  imposition  liable  to  be 
practiced  upon  it  by  itinerant  venders,  who 
are  not  hawkers  or  x>eddlers,  because  hiring, 
leasing,  or  occupying  a  building  for  their  busi- 
ness, but  who  sell  temporarily  or  transiently 
in  one  locality,  or  in  travelhig  from  place  to 
place,  goods,  wares,  or  merchandise,  and  who 
might  naturally  be  supi>osed  to  be  free  to 
some  extent,  at  least,  from  the  restraints  and 
influences  inducing  fah:  and  honest  dealing 
which  apply  to  persons  established  permanent- 
ly in  trade  in  a  given  locality.  The  statute 
applies  to  residents  and  nonresidents,  and  is 
not,  as  we  construe  it,  designed  or  calculated 
to  prevent  fair  and  free  competition,  but  only 
to  protect  the  public  against  fraud,  and  to 
place  the  traffic  under  what  the  Legislature, 
having  regard  to  the  character  of  the  business, 
deems  wholesome  restraints.  It  comes  within 
what  is  termed  the  'i)olice  power,'  and  stands 
on  the  same  ground  as  the  acts  relating  to 
hawkers  and  peddlers,  auctioneers,  pawn- 
brokers, and  others,  of  which  there  are  nu- 
merous examples.  Com.  v.  Ober,  12  Cush. 
493;  Com.  v.  Blacklngton,  24  Pick.  352;  Blah: 
y.  Forehand,  100  Mass.  136,  97  Am.  Dec.  82, 
1  Am.  Bep.  94;  Fisher  v.  McGhr,  1  Oray,  2, 
7,  61  Am.  Dec.  381;  Cooley,  Const  Lhu. 
596."  Statutes  similar  to  the  one  before  us 
have  been  upheld  in  other  states  also:  State 
V.  Harrhigton,  68  Vt  624,  35  Atl.  515,  34  L. 
R.  A.  100;  Carrollton  v.  Bazzette,  159  111.  284, 
42  N.  E.  837,  31  L.  R.  A.  522;  Peoria  v. 
Gugenhelm,  61  III.  App.  375;  Ottumwa  ▼. 
Zekhid,  95  Iowa,  622,  64  N.  W.  646,  29  L. 
R.  A.  734,  58  Am.  St.  Rep.  447;  Wolf  v.  Run- 
nels, 90  Me.  253,  38  Atl.  100;  Greensboro  v. 
Williams,  124  N.  C.  167,  32  S.  E.  492;  Bo- 
hon's  Assignee  v.  Brown,  101  Ky.  354,  41  S. 
W.  273,  38  L.  B.  A.  503,  72  Am.  St.  Rep. 
420;  Com.  v.  Newhall,  164  Mass.  340,  41  N. 
E.  647;  Ex  parte  Mosler,  8  Ohio  Cir.  Ct  R. 
324. 

It  is  to  be  observed  that  the  law  under  con- 
sideration is  not  an  ordinance  of  a  city  or 
town,  passed  hi  pursuance  of  authority  given 
to  such  municipal  corporation  by  the  Legisla- 
ture to  license  and  regulate  the  business  of 
transient  merchants,  but  that  it  is  an  act  of 
the  General  Assembly,  and  that  the  amount 
of  the  fees  to  be  paid  for  a  license,  and  the 
restrictions  imposed  upon  the  occupation,  are 
prescribed  by  the  act  itself.  For  this  reason, 
none  of  the  cases  to  which  the  reasonableness 
or  unreasonableness  of  the  sum  to  be  paid 


for  the  license,  or  the  validity  of  the  restric- 
tions placed  upon  the  occupation  by  municipal 
ordinances  adopted  by  cities  or  towns,  is  of 
controlling  authority. 

The  author  of  a  recent  work  on  Constitu- 
tional Law  refers  briefly  but  satirically  to  the 
Ohio  statute  regulating  the  business  of  tran- 
sient merchants,  but  no  reason  is  given  by  the 
author  for  his  disapproval  of  the  law,  and  no 
cases  are  referred  to  in  support  of  his  views. 

In  our  opinion,  the  several  sections  of  the 
act  of  March  11,  1901,  which  we  have  men- 
tioned, are  valid,  and  the  Judgment  of  the 
trial  court  is  affirmed. 


(U  laA.  App.  376) 

THOMPSON  V.  JAMISON  et  ah 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Oct.  6,  1903.) 

WILLS— CONSTRUCTION— UPB   KSTATE— RE- 
MAINDER IN  FEE. 

1.  A  testator  gave  to  his  wife  all  his  per- 
sonal estate,  and  the  income  of  his  real  estate 
during  her  life.  He  then  gave  to  each  daugh- 
ter, "for  and  during  her  natural  life,"  real  es- 
tate described,  and  at  her  death  the  same  to  "be 
divided  among  her  children  then  living  *  •  • 
to  be  theirs  in  fee  simple."  A  subsequent  clanse 
of  the  will  provided  tliat  "in  case  either  of  my 
daughters  die  leaving  no  child  or  children  the 
lands  bequeathed  to  her  in  that  event  shall 
go  to  the  children  of  the  surviving  daughter 
or  daughters."  HeU,  that  the  will  vested  a  life 
estate  in  each  of  the  daughters,  with  a  fee 
simple  in  their  children,  and,  if  any  daughter 
died  without  children,  the  fee  passed  to  the 
children  of  her  sister  or  sisters. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; Tbos.  B.  Buskirk,  Judge. 

Action  by  Hettie  K.  Thompson  against 
Louisa  H.  Jamison  and  another.  From  a 
Judgment  for  defendants,  plaintiff  appeals. 
Affirmed. 

Burrell  &  Prince  and  John  C.  Lawler,  for 
appellant.  Long  &  Long,  Applewhite  &  Ap- 
plewhite, and  Frank  Branaman,  for  appel- 
lees. 

WILEY,  J.  Appellant  was  plaintiff  below, 
and  brought  her  action  against  appellees  to 
quiet  title  to  certain  real  estate.  Her  com- 
plaint was  originally  in  three  paragraphs,  to 
each  of  which  demurrers  for  want  of  facts 
were  sustained.  Subsequently  appellant  dis- 
missed the  second  paragraph.  Sustaining 
the  demurrers  to  the  first  and  second  para- 
graphs is  assigned  as  error. 

The  complaint  avers  that  appellant  and 
appellees,  Elizabeth  Thompson  and  Louisa 
H.  Jamison,  were  the  daughters  of  Walter 
Harrell,  deceased,  and  that  Esther  C.  Harrell 
was  his  widow,  and  that  they  were  his  sole 
heirs;  that  the  said  Walter  Harrell  died  tes- 
tate, and  a  copy  of  the  will  is  filed  as  an  ex- 
hibit. By  the  will  the  testator  gave  to  his 
vrife  all  of  bis  personal  property,  and  the 
rents  and  profits  of  all  of  his  real  estate  dnr- 
ing  her  life.  He  then  made  l>equesta  to  his 
three  daughters  as  follows:  Item  2:  "I  will 
and    bequeath    to    my    daughter    Elllzabeth 
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Thompson  for  and  during  her  natural  life  the 
following  real  estafe  ♦  •  ♦  [a  description 
of  It  follows],  and  at  the  death  of  my  said 
daughter  the  said  lands  are  to  be  divided 
among  her  children  then  living  to  share  and 
share  alike,  to  be  theirs  In  fee  simple."  Item 
8;  "To  my  daughter  Hettle  K.  Thompson 
I  will  and  bequeath  for  and  during  her  nat- 
ural life  the  following  lands  *  *  *  to  hold 
the  same  during  her  natural  life  and  at  her 
death  the  same  to  be  divided  among  her  chil- 
dren then  living,  in  fee  simple,  to  share 
equally,  viz.:"  (Description  of  the  lands  fol- 
lowa)  Item  4:  "To  my  daughter  Louisa 
Barren  [now  Jamison]  I  will  and  bequeath 
the  following  real  estate  •  *  ♦  for  and 
during  her  life  and  at  her  death  the  same  to 
be  divided  equally  among  her  children  then 
living,  if  any,  tn  fee  simple  viz.:"  (Descrip- 
tion of  lands  follows.)  A  subsequent  provi- 
sion of  the  win  is  as  follows:  "In  case  ei- 
Hier  of  my  daughters  die  leaving  no  child  or 
children  the  lands  bequeathed  to  her  in  that 
event  shall  go  to  the  children  of  the  surviv- 
ing daughter  or  daughters."  The  complaint 
alleges  that  the  widow  renounced  the  will, 
as  to  her,  and  elected  to  take  under  the  stat- 
ute, and  thereupon  filed  a  petition  in  the 
Jackson  circuit  court  for  partition,  and  such 
proceedings  were  had  as  that  certain  of  the 
lands  described  in  the  will  were  set  off  to  her 
In  fee  simple.  It  Is  then  averred  that  the 
partition  did  not  affect  the  lands  of  appel- 
lant, except  that  It  took  a  proportionate  share 
of  hers,  together  with  those  of  her  sisters, 
to  make  up  the  acrea!ge  set  off  to  her  moth- 
er. It  Is  then  averred  that  by  the  will  the 
testator  intended  to,  and  did  in  t&ct,  be- 
queath to  appellant  the  real  estate  described 
In  her  complaint,  -in  fee  simple;  that  appel- 
■leee  are  asserting  some  claim  adverse  to 
hers;  and  that  she  Is  entitled  to  have  her  ti- 
tle quieted.  There  la  no  substantial  differ- 
ence between  the  first  and  third  paragraphs 
of  complaint. 

The  facts  are  well  pleaded,  and  the  single 
question  for  decision  is,  what  estate  did  the 
appellant  take  under  the  will?  If  a  life  es- 
tate only,  the  lower  court  properly  sustained 
the  demurrer  to  the  complaint.  We  have  set 
out  all  of  the  Important  provisions  of  the 
wOl,  to  the  end  that  the  intention  of  the  tes- 
tator might  more  clearly  appear.  The  fact 
that  the  widow  elected  to  take  under  the 
law  does  not  affect  the  rights  of  the  other 
legatees,  for  It  is  shown  that  they  accepted 
the  provisions  of  the  will,  and  took  possession 
of  their  respective  lands  after  the  widow  had 
bad  partition.  The  Intention  of  the  testator 
is  clearly  and  explicitly  expressed,  and  It  is 
manifest  that  he  intended  to  vest  In  his 
daughters  a  life  estate  only,  the  fee  to  rest 
in  their  respective  children.  It  Is  also  equal- 
ly plain  that  he  Intended  that,  In  the  event 
either  of  his  daughters  should  die  without 
iMue,  the  portion  of  'the  real  estate  bequeath- 
ed to  her  should  go  to  the  children  of  the  oth- 
er daughter  or  daughters.  Counsel  for  ap- 
6SN.B.-12 


pellant  urge  that,  if  this  construction  Is  giv- 
en the  will,  it  would  result  in  a  partial  intes- 
tacy as  to  the  lands  bequeathed  to  the  appel- 
lant, "for  the  reason  what  Is  attempted  to  be 
a  residuary  clause,  following  item  4,  only 
disposes  of  the  land  or  title  given  this  daugh- 
ter (appellant),  and  If  It  should  stand  alone, 
and  only  be  a  life  estate,  and  with  the  death 
of  the  legatee  the  title  thereto  ends,  and,  if 
no  title,  none  could  pass."  This  position  is 
not  tenable.  The  testator  by  his  will  creates 
and  vests  two  titles— «  life  estate  in  appel- 
lant, and  the  fee  simple  In  her  children,  if 
she  has  any  at  her  death,  and,  if  not,  the 
fee  goes  to  the  children  of  her  sister  or  sis- 
ters. In  other  words,  the  children  are  given 
the  fee,  subject  to  the  life  estate  of  the 
daughters.  One  rule  of  construction  Is  that 
a  testator  will  not  be  presumed  to  have  in- 
tended partial  Intestapy  unless  the  language 
of  the  will  compels  such  construction.  KorT 
V.  Gerlchs  et  al.,  145  Ind.  134,  44  N.  E.  24; 
Borgner  v.  Brown,  133  Ind.  391,  33  N.  E.  92; 
Spurgeon  v.  Schelble,  43  Ind.  216;  Gate  v. 
Crauor,  30  Ind.  290.  In  this  case,  under  the 
plain  language  of  the  will,  to  hold  that  the 
testator  intended  partial  Intestacy  would  be 
a  strained  construction,  and  not  permissible 
under  the  rule  stated.  Section  2737,  Burns' 
Rev.  St.  1901,  provides  that  "every  devise, 
in  terms  denoting  the  testator's  Intention  to 
devise  his  entire  interest  in  all  his  real  and 
personal  property,  shall  be  construed  to  pass 
all  of  his  estate  In  such  property."  In  the 
will  before  us,  it  is  manifest  that  the  testa- 
tor intended  to  dispose  of  all  of  his  estate, 
both  real  and  personal,  and  the  language  is 
so  plain  that  there  can  be  no  doubt  that  he 
disposed  of  it  according  to  his  best  judgment 
There  being  no  uncertainty  about  it,  and  the 
disposition  appearing  equitable  and  just,  that 
intention  should  be  respected.  In  the  case 
of  Cain  v.  Robertson,  27  Ind.  App.  198,  61 
N.  E.  26,  the  exact  question  here  under  con- 
sideration was  involved,  and  decided  adverse- 
ly to  appellant's  contention.  Under  the  au- 
thorities, appellant  was  only  given  a  life  es- 
tate, with  a  remainder  over. 
Judgment  affirmed. 


(31  Ind.  App.  379) 

PRtOB  V.  LONN. 

(Appellate  Court  of  Indiana,   Division   No.  1. 

Oct.  8,  1903.) 

ACTION   ON   NOTB-INSTRUCTIONS. 

1.  In  an  action  on  a  note,  against  one  whose 
prima  facie  liability  was  that  of  a  guarantor, 
an  instruction  to  find  for  him,  if,  when  he  pla- 
ced his  name  on  the  back  of  the  note,  it  was 
agreed  that  he  signed  it  as  indorser,  is  errone- 
ous; it  being  necessary,  in  addition  to  a  find- 
ing that  lie  was  an  indorser,  that  a  valid  de- 
fense releasing  him  from  liability  as  an  in- 
dorser be  found. 

2.  An  instruction,  in  an  action  on  a  note,  to 
find  for  defendant,  if  it  was  agreed,  when  be 
signed  it,  that  he  was  not  to  be  held  liable,  is 
erroneous,  no  such  defease  being  pleaded. 

Appeal  from  Circuit  Court,  La  Forte  0>«m- 
ty;  John  0.  Ricbter,  Judge. 
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Action  by  Gideon  A.  Price  against  J.  O. 
William  Lonn.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

M.  R.  Sutherland,  for  appellant.  E.  E. 
Weir.  Ii.  DaiTOw,  and  E.  H.  Garnett,  for  ap- 
pellee. 

HENLE7,  3.  Appellant  commenced  this 
action  against  the  appellee  upon  a  promis- 
sory note.  The  note  was  an  Illinois  contract, 
and,  as  such,  governed  by  the  laws  of  that 
state.  The  note  was  dated  August  2,  1899, 
signed  by  the  Juniper  Remedy  Company, 
and  was  payable  to  the  order  of  the  Schroe- 
der  Manufacturing  Company  on  demand.  J. 
O.  William  Lonn  iudorsed  the  note  before 
its  delivery  by  writing  his  name  across  Its 
back.  Afterward  it  was  assigned  and  In- 
dorsed by  the  Schroeder  Manufacturing  Com- 
pany to  appellant.  Appellee's  answer  was 
in  five  paragraphs.  In  the  first  paragraph  of 
answer  it  is  alleged  that  the  note  was  signed 
under  a  special  agreement  with  the  payee 
that  the  appellee  was  to  be  held  as  an  In- 
dorser,  and  not  as  a  guarantor.  The  second 
paragraph  is  a  verified  general  denial.  The 
third  paragraph  alleges  that  appellee  in- 
dorsed the  note  for  the  accommodation  of 
the  maker  of  the  note,  the  payee  having  full 
knowledge  of  the  same,  and  of  the  further 
fact  that  there  was  no  consideration  for  the 
acceptance  or  Indorsement  of  said  note  go- 
ing to  or  received  by  appellee,  and  that  ap- 
pellant received  the  note  long  after  its  ma- 
turity, with  full  knowledge  of  all  said  facts. 
The  fourth  paragraph  alleges  that  appellee 
did  not  execute  the  note  sued  on  in  the  ca- 
pacity of  guarantor,  but  that  he  signed  the 
same  under  an  agreement  that  be  should  be 
held  only  as  an  indorser,  and  that  under  the 
law  of  Illinois,  as  set  out  in  said  answer,  he 
is  discharged,  because  the  note  was  not  pro- 
tested for  nonpayment,  and  notice  of  the 
protest  and  nonpayment  given  to  the  in- 
dorser. The  fifth  pariagraph  of  answer  aver- 
red that  "the  law  of  the  state  of  Illinois, 
where  the  note  sued  upon  was  executed,  as 
expressed  by  the  decisions  of  the  Supreme 
Court  of  said  state  in  relation  to  notes  of 
the  character  sued  upon  in  this  action,  was 
at  the  date  of  the  execution  of  said  note,  and 
now  is,  as  follows,  to  wit:  That  notes  pay- 
able on  demand  mature  and  become  due  im- 
mediately upon  delivery;  that  the  statute 
of  limitations  commences  to  run  against  the 
same  on  the  date  of  their  execution;  that,  to 
protect  persons  taking  notes  payable  on  de- 
mand against  equities,  such  person  must 
take  the  same  within  a  reasonable  time  after 
their  execution;  that  the  person  so  taking 
such  a  note,  whether  by  Indorsement  or  de- 
livery, takes  the  same  dishonored;  that  any 
time  in  excess  of  thirty  (30)  days  is  an  un- 
reasonable time  within  which  a  note  payable 
on  demand,  under  the  decisions  of  the  Su- 
preme Court  of  Illinois,  can  be  taken,  with- 
out the  same  being  dishonored;    that  in  all 


cases  where  diligence  is  not  used  in  the 
presentment  of  such  note,  and  the  same  is 
dishonored,  the  guarantor  Is  discharged,  if 
injury  aud  damage  result  by  reason  of  the 
laches  of  the  holder;  •  *  •  that,  under 
the  laws  of  the  state  of  Illinois,  •  •  *  a 
guarantor  who  is  compelled  to  pay  a  note  for 
his  principal  has  a  right  of  action  against 
his  principal  for  the  money  so  paid;  •  •  » 
that  the  note  sued  on  in  this  action  was  de- 
livered on  the  day  of  its  execution,  as  shown 
by  the  date  on  the  face  of  the  same;  that 
no  demand  was  made  of  this  defendant  for 
the  payment  of  the  same  for  more  than  six 
months  after  its  delivery;  that  the  plaintUf 
did  not  obtain  the  same  until  more  ttian  six 
months  after  its  execution;  that  at  the  time 
of  the  execution  of  this  note  the  principal 
on  the  note,  to  wit,  the  Juniper  Remedy 
Company,  was  solvent  and  abundantly  able 
to  pay  all  of  its  debts;  that  since  the  ex- 
ecution of  this  note,  and  before  the  com- 
mencement of  this  action,  but  at  a  period 
of  more  than  thirty  days  after  the  execution 
of  said  note,  the  Juniper  Remedy  Company 
became  insolvent,  and  bad  no  property  sub- 
ject to  execution  out  of  which  any  claim 
against  it  could  be  made;  that  at  the  time  the 
plaintiff  took  and  accepted  said  note  from  the 
Schroeder  Manufacturing  Company  the  same 
was  dishonored;  that  by  reason  of  the  fail- 
ure of  the  Schroeder  Manufacturing  Compa- 
ny to  present  said  note  to  the  Juniper  Rem- 
edy Company  within  a  period  of  thirty  days 
from  the  date  and  delivery  of  the  same  [ap- 
pellee] was  rendered  unable  to  make  his 
claim  out  of  the  Junii>er  Remedy  Company; 
and  that  by  reason  of  all  the  facts  herein- 
above set  forth  [appellee]  is,  under  the  laws 
of  the  state  of  Illinois,  fully  aud  finally  dis- 
charged from  liability  of  said  note."  Each 
paragraph  was  attacked  by  demurrer.  The 
ruling  of  the  trial  court  In  holding  sufficient 
each  of  the  first,  third,  fourth,  and  fifth  par- 
agraphs of  answer  is  assigned  as  error. 

It  is  conceded  that  under  the  law  of  Illi- 
nois the  liability  of  appellee  in  this  case  was 
prima  facie  that  of  a  guarantor,  and  that  he 
could  be  sued  without  joining  any  of  the 
other  parties  to  the  instrument  as  defend- 
ants. The  brief  abstract  of  each  paragraph 
of  the  answer  shows  the  defenses  relied  up- 
on, and  the  Issues  presented.  We  do  not 
deem  it  Important  to  discuss  any  question 
arising  upon  the  pleadings.  The  Judgment 
of  the  trial  court  must  be  reversed  because 
of  an  erroneous  instruction.  Under  the  as- 
signment of  error  that  the  trial  court  erred 
in  overruling  appellant's  motion  for  a  new 
trial,  it  is  contended  that  the  following  in-  ° 
Btructlon  given  by  the  court  to  the  Jury  is 
erroneous,  viz.:  "The  court  Instructs  the 
Jury,  as  a  matter  of  law,  that  if  they  find 
from  all  of  the  evidence  that,  at  the  time 
the  defendant  J.  O.  William  Lonn  placed  his 
name  on  the  back  of  ^he  note  sued  on,  it 
was  agreed  that  he  signed  it  as  indorser,  or 
if  It  was  agreed  that  the  defendant  J.  O.  Wil- 
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11am  Lonn  was  not  to  be  held  liable  for  the 
payment  of  the  amount  of  the  note,  then 
the  Jury  should  find  for  the  defendant." 
Even  if  the  jury,  under  the  evidence,  could 
have  found  that  appellee  was  an  Indorser  of 
the  note  sued  upon,  that  fact  alone  would 
not  have  relieved  appellee  from  liability.  It 
was  necessary  that  the  jury  also  find,  In  ad- 
dition to  the  fact  that  the  appellee  was  an 
Indorser,  some  valid  defense  releasing  him 
from  liability  as  such  indorser.  The  latter 
part  of  the  lnstructl<m  Is  also  bad.  There 
could  have  been  no  evidence  admlsBlble  un- 
der the  issues  presented  to  which  this  part 
of  the  instruction  would  be  applicable.  No 
one  of  the  defenses  presented  by  the  an- 
swers is  based  upon  an  agreement  that  at 
the  time  the  note  was  signed  the  parties 
agreed  that  J.  O.  William  Lonn  should  not 
be  held  liable  in  any  way.  The  instruction 
is  not  within  the  Issues,  and  It  is  not  within 
any  evidence  admissible  under  the  issues. 
The  Jury  may  have  accepted  the  testimony 
of  appellee  that  it  was  agreed  at  the  time 
of  the  execution  of  the  note  that  he  was  not 
to  be  held  In  any  capacity  thereon,  and,  un- 
der the  Instruction  of  the  court,  returned  a 
verdict  In  his  favor.  The  case  of  Shirk  v. 
Mitchell,  137  Ind.  187,  36  1^.  B.  853,  is  very 
much  in  point  here.  The  Supreme  Court  In 
that  case  say:  "It  is  quite  apparent  that  the 
last  two  Instructions  are  not  applicable  to 
any  evidence  which  was  admissible  under 
the  Issues  in  this  case.  It  is  established  by 
a  long  line  of  decisions  that  a  party  must 
recover,  if  at  all,  upon  the  facts  stated  in  his 
pleadings.  It  would  be  a  dangerous  prac- 
tice, subversive  of  legal  principles,  to  per- 
mit a  party  to  plead  that  a  note  was  ex- 
ecuted for  the  purchase  money  of  an  engine, 
and  make  no  complaint  as  to  the  fairness  of 
the  transaction  of  purchase,  and  then  de- 
feat the  action  by  proof  that  he  had  been 
Induced  to  enter  into  such  contract  through 
the  fraud  of  the  seller.  An  answer  of  fraud 
is  essentially  and  radically  different  from  an 
answer  of  breach  of  warranty,  and  there  is 
nothing  in  the  answer  or  cross-complaint  In 
controversy  which  would  give  the  appel- 
lants an  intimation  before  the  trial  that  the 
fairness  of  the  transaction  in  which  Miche- 
ner  sold  the  engine  to  appellees,  and  they  ex- 
ecated  their  notes,  would  be  questioned. 
The  case  should  have  been  tried  upon  the 
issues  made  by  the  pleadings.  It  has  often 
been  decided  that  every  pleading  must  pro- 
ceed upon  some  single,  definite  theory,  and 
that  a  party  must  stand  or  fall  upon  the 
theory  of  his  case  as  he  presents  it  in  his 
pleadings." 

The  Jury,  under  the  evidence  introduced  In 
support  of  the  issue  made  by  the  complaint, 
the  fifth  paragraph  of  answer,  and  reply 
thereto,  might  have  properly  returned  a  ver- 
dict in  appellee's  favor,  but  we  have  no  way 
of  determining  from  the  record  whether  or 
not  the  verdict  is  based  upon  the  issue  sup- 
ported by  con^tetent  evidence.    Other  alleged 


errors  discussed  by  counsel  may  not  appear 
upon  anotlier  trial  of  this  cause.  The  motion 
for  a  new  trial  ought  to  be  sustained. 

Judgment  reversed,  with  instruction  to  the 
trial  court  to  sustain  appellant's  motion  for 
a  new  trial. 


(31  Ind.  App.  414) 
LAWRENCE  et  al.  v.  LEATHERS. 
(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct.  9.  1903.) 

MALICIOUS  PROSECUTION-MALICB-PROBABLE 
CAUSE  —  INSTKUCTIONS  FOR  COURT  AND 
JURY  —  BVIDKNCB  —  SUFFICIENCY  —  ADMIS- 
SIBILITY. 

1.  In  an  action  for  malicious  prosecution, 
plaintiff  must  allege  and  prove  that  the  prosecu- 
tion complained  ot  was  instituted  without  prob- 
able cause  and  with  malice. 

2.  In  an  action  for  malicious  prosecution,  the 
question  of  malice  is  for  the  jury. 

3.  Where,  in  an  action  for  malicious  prosecu- 
tion because  of  plaintiff's  wrongful  arrest  for 
the  offense  of  removing  articles  from  a  hotel 
which  were  subject  to  a  landlord's  lien,  the 
jury  found  that  one  of  the  defendants  had  noth- 
ing personally  to  do  with  the  prosecution  com- 
plained of;  that  be  did  not  know  that  an  af- 
tidavlt  would  be  filed  until  after  the  prosecu- 
tion had  terminated;  that  he  did  not  advise 
the  making  of  such  afUdavit,  nor  direct  or  au- 
thorize his  codefendant  to  make  the  same;  and 
that  he  was  neither  owner  nor  part  owner  of 
the  hotel — the  court  should  enter  judgment  for 
such  defendant  notwithstanding  the  general  ver- 
dict for  plaintiff. 

4.  Where  the  facts  in  an  action  for  malicious 
prosecution  were  not  controverted,  it  was  the 
duty  of  the  court  to  instruct  the  jury  as  to 
whether  probable  cause  for  the  prosecution  com- 
plained of  did  or  did  not  exist,  while  when  the 
facts  were  disputed  the  court  should  instruct 
hypothetically,  or  otherwise  leave  the  jury  to 
find  the  facts. 

5.  A  hotel  landlord  procured  the  arrest  of 
a  person  for  removing  baggage  from  his  hotel, 
which  was  subject  to  the  landlord's  lien.  He 
had  the  means  of  identifying  such  person  as  the 
one  who  registered  at  the  hotel  under  another 
name,  and  who  brought  the  baggage  to  the 
hotel,  but  took  no  steps  to  do  so.  It  did  not 
appear  that  there  was  any  occasion  for  haste 
in  the.  institution  of  the  criminal  action.  The 
evidence  failed  to  Identify  the  accused.  Eeld, 
as  a  matter  of  law,  that  the  landlord  did  not 
use  that  degree  of  reasonable  inquiry  which  the 
occasion  required. 

6.  In  an  action  for  malicious  prosecution,  the 
advice  of  counsel,  based  on  defendant's  Incorrect 
statement  of  the  facts,  is  not  a  defense. 

7.  Where,  in  an  action  for  malicious  prosecu- 
tion, defendant  not  only  relied  on  the  informa- 
tion contained  in  a  letter  from  a  third  person, 
received  before  the  institution  of  the  criminal 
case,  but  also  called  such  third  person  to  testify 
in  support  of  the  statements  contained  in  the 
letter,  .plaintiff  had  the  right,  on  the  cross-exam- 
ination of  such  third  person,  to  prove  the  falsity 
of  such  statements,  though  defendant  did  not 
know  the  falsity  thereof,  and  acted  on  the  state- 
ments contained  therein. 

Appeal  from  Superior  Court,  Marion  Coun- 
ty; Vinson  Carter,  Judge. 

Action  by  David  J.  Leathers  against  Hen- 
ry W.  Lawrence  and  another.  Prom  a  Judg- 
ment for  plaintiff,  defendants  appeal.  Af- 
firmed in  part,  and  reversed  in  part. 


1  6.  See  MaUcloua  ProBecuUon,  vol.  S3,  Cent,  Dig. 
J  42. 
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Harold  Taylor,  for  appellauta.  Rocliford 
&  Wall,  for  appellee. 

ROBY,  J.  Appellee  sought  by  this  action 
to  recover  damages  from  appollants  for  al- 
leged malicious  prosecution.  Trial  by  jury; 
verdict  for  $1,300;  remittitur  of  ?500;  judg- 
ment for  $800,  from  which  the  appeal  is 
taken.  Motions  made  by  the  appellants  for 
judgment  on  the  answers  to  Interrogatories, 
returned  with  the  verdict,  and  for  a  new 
trial  were  overruled,  such  action  being  as- 
signed as  error. 

The  law  governing  suits  for  malicious  pros- 
ecution has  been  established  by  numerous  ad- 
judications. It  is  essential  to  their  main- 
tenance to  aver  and  prove  that  the  prosecu- 
tion complained  of  was  Instituted  without 
probable  cause  and  maliciously.  Helwig  v. 
Becknell,  149  Ind.  131,  133,  46  N.  B.  644,  48 
N.  E.  788.  Malice  Is  a  question  of  fact  to 
be  determined  by  the  jury.  Helwig  v.  Beclt- 
nell,  supra.  The  existence  or  nonexistence 
of  probable  cause,  upon  facts  found  by  the 
jury,  Is  a  question  of  law  for  the  court 
Pennsylvania,  etc.,  Co.  v.  Weddle,  100  Ind. 
138;  Cottreli  v.  Cottrell,  126  Ind.  181,  25  N. 
E.  905;  Terre  Haute,  etc.,  Co.  v.  Mason, 
148  Ind.  578,  46  N.  B.  332.  The  seventh  in- 
struction given  at  the  trial  herein  by  the 
court  of  its  own  motion  correctly  defined  the 
term  "probable  cause."  The  tenth  and 
twelfth  Instructions  so  given  erroneously 
submitted  the  question  as  to  whether  proba- 
ble cause  for  the  prosecution  existed,  to  the 
jury  generally,  as  an  Issue  for  its  deter- 
mination. Pennsylvania,  etc.,  Co.  v.  Weddle, 
supra;   Cottrell  v.  Cottrell,  supra. 

The  facts  giving  rise  to  the  prosecution 
complained  of  were  as  follows:  Appellant 
Lawrence  was  the  owner  of  the  Spencer 
House,  a  hotel  In  Indianapolis.  On  Novem- 
ber 4,  lOOd,  it  was  reported  to  him  that  a 
man  who  had  registered  at  the  hotel  under 
the  name  of  Paul  De  Lury,  and  bad  been  oc- 
cupying one  of  the  rooms  therein,  had  not 
occupied  his  room  the  night  before,  and  that 
there  was  baggage  therein.  The  man  had 
left  without  paying  his  bill,  amounting  to  $15. 
The  baggage  consisted  of  sample  cases  con- 
taining shoes,  and  an  order  book  bearing 
the  name  of  a  Cincinnati  shoe  house.  De 
Lury  had  registered  from  St.  Louis.  White 
made  inquiry  thereafter,  but  was  unable  to 
learn  of  any  salesman  of  the  name.  On  Jan- 
uary 19th  following,  he  inquired  of  one  Sulli- 
van, a  traveling  salesman  from  Cincinnati, 
who  examined  the  cases,  samples,  and  order 
book,  and  told  White  that  they  were  evidently 
from  the  Cincinnati  Slioe  Company,  and  be- 
longed to  a  salesman  named  Leathers.  White 
asked  him  to  call  upon  the  shoe  company  up- 
on his  return  home,  and  tell  them  where  the 
sample  were,  and  that  they  could  have 
them  by  settling  the  bill.  Sullivan  did  call 
upon  the  company,  and  thereafter  wrote 
White  as  follows:  "I  called  on  Mr.  Julian  of 
the  Cincinnati  Shoe  Co.,  relative  to  the  sam- 


ples you  have,  that  were  left  by  Mr.  Leathers. 
He  said  he  had  written  to  you  and  thought 
you  would  send  him  samples  if  he  would  in- 
form you  as  to  the  whereabouts  of  I^eath- 
crs.  I  found  out  that  Leathers  lives  In  In- 
dianapolis, and  you  can  probably  locate  him 
by  looking  In  the  directory  or  calling  on  F. 
E.  Brown  or  W.  H.  Ban,  shoe  merchants  of 
E.  Washington  St  From  Mr.  Julian's  re- 
marks I  do  not  think  he  cares  to  lose  any- 
thing on  this  deal  If  he  can  help  it,  so  you 
can  act  accordingly.  He  would  like  to  get 
the  samples  without  making  good  the  bill 
you  have  against  Leathers."  The  same  day 
that  this  was  received.  White  also  received 
a  letter  from  the  shoe  company,  as  follows. 
"Cincinnati,  Ohio,  Jan.  19,  1901.  Manage 
Spencer  House,  Indianapolis,  Ind.  Dear  Sir: 
We  understand  from  a  traveling  man,  Mr. 
Sullivan,  that  you  have  a  lot  of  our  samples 
In  your  possession,  left  there  by  a  man  who 
was  traveling  for  us  and  who.  It  seems,  beat 
you  out  of  a  board  bill  and  also  beat  us  out 
of  a  lot  of  money.  We  would  like  to  have 
these  samples  and  would  probably  give  more 
for  them  than  anybody  else.  Please  write 
us  the  circumstances  and  see  If  we  cannot 
adjust  the  matter  and  get  our  shoes.  We 
understand  also  that  you  would  like  to  have 
this  young  man's  address.  If  this  matter  Is 
adjusted  to  our  satisfaction  we  can  tell  you 
where  to  find  him.  And  not  four  miles  from 
your  own  office.  Yours  very  truly,  Cinti. 
Shoe  Co."  After  the  receipt  of  these  letters 
he  looked  In  the  city  directory,  and  found 
that  there  were  only  tluree  persons  named 
Leathers  listed  therein;  the  appellee's  occu- 
pation being  given  as  that  of  clerk.  He 
thereupon  visited  one  of  the  merchants  indi- 
cated in  Sullivan's  letter,  and  asked  him  if 
be  knew  a  traveling  man  by  the  name  of 
Leathers.  He  said  that  he  did  know  such 
a  man;  that  he  had  traveled  for  the  Cin- 
cinnati Shoe  Company,  but  did  not  think 
that  he  was  working  for  them  at  that  time; 
that  he  lived  on  Park  avenue.  White  then, 
without  making  any  further  inquiries,  con- 
sulted a  deputy  prosecuting  attorney,  and 
made  a  statement  of  the  facta,  as  he  had  as- 
certained them,  to  him.  The  attorney  asked 
him  if  he  could  identify  the  man,  and  White 
said  that  he  could  not,  but  that  one  of  his 
clerks  could.  The  attorney  told  him  that, 
according  to  bis  statement  and  the  letters, 
he  thought  he  bad  a  good  case.  White  had 
at  that  time  no  doubt  but  that  Leathers  was 
the  man  who  had  left  the  samples  at  the 
Iiotel.  He  bad  no  acquaintance  with  or 
knowledge  of  him,  and  acted  deliberately 
and  without  anger.  Thereupon  the  attorney 
prepared  and  said  appellant  executed  an  af- 
fidavit charging  appellee  with  the  crime  of 
unlawfully  removing  articles  of  value  from  a 
boarding  house,  as  defined  by  the  act  of 
March  3,  1897  (Acts  1897,  p.  123;  section 
7254b,  Burns'  Rev.  St  1901).  The  afilda- 
vit  was  at  once  filed,  and  a  warrant  for  ap- 
pellee's' arrest  Issued  by  a  justice  of  the 
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peace.  The  warrant  was  served,  and  appel- 
lee placed  under  arrest  Tbe  hotel  clerk,  in- 
stead of  identifying  htm  as  De  Lury,  stated 
that  he  bad  never  seen  him  before.  The 
prosecution  was  then  dismissed,  and  this 
action  thereafter  brought  against  White  and 
Lawrence,  it  being  averred  in  tbe  second  par- 
agraph of  the  complaint.  Upon  which  the 
Jury  found  for  appellee  that  said  defendants 
were  the  owners  and  proprietors  of  a  certain 
boarding  house,  and  that  defendants  unlaw- 
fully procured  plaintiff  to  be  arrested. 

It  Is  evidently  the  theory  of  the  pleader 
that  such  alleged  Joint  ownership  or  part- 
nership rendered  the  defendant  Lawrence 
responsible  for  the  alleged  vnrong  by  bis  co- 
defendant  White.  Such  relation  in  itself  is 
not,  however,  sufficient  to  render  the  non- 
acting  partner  liable.  In  the  absence  of 
knowledge,  he  would  not  be  responsible  for 
the  act  of  his  codefendant,  unless  it  was 
made  to  appear  that  he  had  in  some  way 
authorized  White  to  take  the  steps  complain- 
ed of.  Rosenkrane  t.  Barker,  115  111.  331, 
3  N.  B.  93,  56  Am.  Rep.  169;  Gilbert  v.  Em- 
mons, 42  111.  143,  89  Am.  Dec.  412;  Marks 
V.  Hastings,  101  Ala.  165,  13  South.  297. 
The  jury,  with  its  general  verdict,  returned 
answers  to  interrogatories,  from  which  it  ap- 
pears, without  conflict  or  contradiction,  that 
appellant  Lawrence  had  nothing  personally 
to  do  with  the  prosecution  complained  of; 
that  he  did  not  know  that  an  afBdavlt  would 
be  made  or  filed  until  after  the  prosecution 
had  terminated;  that  he  did  not  advise  or 
suggest  the  making  of  such  affidavit,  nor 
authorize  or  direct  appellant  White  to  make 
the  same;  and  that  White  was  neither  own- 
er nor  part  ownw  of  the  hotel.  These  facts 
are  sufficient  to  exonerate  said  appellant 
from  liability,  no  matter  what  construction 
be  given  the  complaint.  His  motion  for 
Judgment  upon  the  Interrogatories  and  their 
answers,  notwithstanding  the  general  Ter- 
dlct,  should  have  been  sustained. 

It  was  the  duty  of  the  court,  the  facts  not 
beini:  controverted,  to  instruct  the  Jury  as  to 
whether  probable  cause  for  the  prosecution 
complained  of  did  or  did  not  exist.  When 
the  facts  are  disputed  the  court  instructs 
hypothetically  or  otherwise,  leaving  the  Jury 
to  find  the  fact.  "Probable  cause"  is  de- 
fined as  "that  apparent  state  of  facts  found 
to  exist  upon  reasonable  inquiry;  that  is, 
such  inquiry  as  a  given  cause  renders  con- 
venient and  proper,  which  would  Induce  a 
reasonably  intelligent  and  prudent  man  to  be- 
lieve the  accused  person  had  committed,  In  a 
criminal  case,  the  crime  charged."  Hutchin- 
son V.  Wenzel,  155  Ind.  49.  54,  56  N.  B.  845; 
Lacy  V.  Mitchell,  23  Ind.  67. 

Tbe  affidavit  made  by  White  was  based 
upon  the  second  section  of  the  act,  and  pro- 
c«'eded  upon  the  theory  that  appellee  had 
removed  baggage  from  the  hotel,  which  at 
the  time  was  subject  to  the  landlord's  Hen. 
State  T.  Bngle,  156  Ind.  339,  50  N.  B.  608. 


There  may  be  evidence  tending  to  show  that 
De  Lury  did  remove  part  of  his  l>aggage,  but 
tbe  fact  Is  decidedly  obscure.  He  surely  left 
a  considerable  amount.  There  does  not  ap- 
pear to  have  been  any  occasion  for  haste  in 
the  Institution  of  a  criminal  action.  The 
offense  charged  was  not  of  such  an  aggra- 
vated nature  as  to  arouse  apprehension  that 
appellee,  known  to  be  a  resident  of  Indianap- 
olis for  some  years,  would  become  a  fugitive 
from  Justice  on  account  of  It.  The  Identity 
of  Leathers  with  De  Lury  was  the  important 
fact.  Goods  once  in  the  possession  of 
Leathers  had  been  left  at  the  hotel  by  De 
Lury.  White  had  the  means  of  identification 
at  band.  He  had  only  to  call  upon  his  em- 
ploye in  order  to  be  certain.  Instead  of  tak- 
ing any  steps  to  learn  the  truth,  he  assumed 
the  Identity  of  the  person,  notwithstanding 
the  difference  of  name.  Appellee  was  enti- 
tled to  the  presumption  of  innocence,  and 
such  facts  as  Wliite  had  learned  regarding 
him  did  not  tend  to  weaken  such  presump- 
tion. The  belief  that  Justifies  accusation  and 
arrest  must  be  founded  ilpon  facts  and  cir- 
cumstances that  would  Induce  a  reasonable 
and  prudent  man,  mindful  of  the  right  of 
individual  security  possessed  by  every  citl- 
ssen,  to  act.  Had  White  been  arrested  him- 
self under  exactly  tbe  same  circumstances, 
be  would  likely  not  be  satisfied  with  the  in- 
quiry made.  It  is  believed  he  did  not  ex- 
ercise that  degree  of  reasonable  Inquiry  that 
the  circumstances  and  situation  suggested, 
and  the  court  should  have  so  Instructed  the 
Jury.  The  result  reached  was,  upon  this  part 
of  the  case,  correct,  and  the  «rror  Is  not, 
therefore,  a  reversible  one. 

The  statement  of  facts  made  to  the  prose- 
cuting attorney  was  not  a  correct  one.  It 
included  the  identification  of  the  person  by 
the  employe.  Such  Identification  was  not 
made,  and  had  not  been  made.  The  advic^e 
of  the  attorney,  based  upon  such  informa- 
tion, is  not  a  defense.  Flora  v.  Russell  et 
al.,  138  Ind.  153,  37  N.  E.  593;  Paddock  et 
al.  V.  Watts,  116  Ind.  146,  18  N.  B.  518,  9 
Am.  St.  Rep.  832.  The  general  rule  Is  that 
probable  cause  is  established  by  facts  known 
to  the  prosecutor  at  the  time  the  criminal 
action  was  Instituted.  The  letter  written  by 
the  shoe  company,  and  above  set  out,  was 
directly  revelant  to  that  Issue,  being,  as  it 
was,  one  of  the  conditions  In  the  light  of 
which  White  acted.  Appellants  took  the 
deposition  of  W.  A.  Julian,  president  of  tbe 
shoe  company,  who  testified  that  he  sent  the 
letter  In  question  to  the  manager  of  the 
hotel.  He  also  testified  In  chief  that  appel- 
lee was  eijaployed  by  the  shoe  company  In 
the  spring  of  1900,  and  left  Its  employment 
In  the  following  November;  that  he  carried 
Its  samples;  that  he  did  not  return  bis  sam- 
ples, and  that  he  carried  an  order  book, 
which  was  not  returned;  that  he  saw  the 
samples  in  question  at  tbe  Spencer  House  on 
October  10,  1901;    that  be  never  had  any 
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man  named  De  Lury  in  his  service,  and 
Itnew  no  man  by  that  name;  that  he  had  a 
call  from  Sullivan,  and  immediately  there- 
after wrote  the  letter  referred  to;  that  Sul- 
livan told  him  that  appellee  had  left  with- 
out paying  his  board  bill.  On  cross-examina- 
tion the  witness  was  compelled,  over  objec- 
tion, to  testify,  In  effect,  that  the  statement  of 
the  letter  that  appellee  bad  "beat  us  out  of 
a  lot  of  money"  was  not  true.  He  was  also 
compelled  to  testify  that  before  he  wrote 
the  letter  he  had  been  informed  by  appellee 
that  the  sample  case  had  been  stolen  from 
him.  Appellants  did  not  linow  the  falsity  of 
the  letter,  or  the  bad  faith  of  the  writer. 
They  acted  only  upon  Its  statements.  They 
were  In  no  wise  responsible  for  the  wrong 
done  by  the  shoe  company  to  the  appellee 
either  in  writing  the  letter  or  prior  thereto. 
Had  they  chosen  to  introduce  the  letter  in 
evidence  without  attempting  to  support  Its 
statements  by  oral  testimony,  the  appellee 
could  not  have  been  permitted  to  disprove 
such  statements.  "Those  facts  and  circum- 
stances which  are  known  to  the  prosecutor 
at  the  time  he  instituted  the  prosecution  are 
alone  to  be  considered,  In  determining  the 
question  of  probable  cause."  Pennsylvania, 
etc.,  Co.  V.  Weddle,  supra;  Walker  v.  Pitt-  " 
man,  108  Ind.  341,  9  N.  E.  175.  The  oral 
evidence  delivered  by  the  witness  Julian 
tended  to  give  weight  to  that  which  bad 
been  written  by  him.  His  opportunity  of 
knowing  the  truth  was  exhibited.  The  tend- 
ency of  the  questions  asked  and  the  answers 
made  by  him  was  to  give  probability  to  the 
assertion  made  In  the  letter.  They  directly 
connected  appellee  with  the  sample  case  and 
order  book,  and  made  the  truth  of  the  state- 
ment an  important  element  In  the  trial. 
Walker  v.  Plttman,  supra.  The  facts  stated 
by  him  were  not  communicated  to  appellants 
prior  to  the  prosecution.  Appellants,  by  of- 
fering evidence  supportive  of  the  statements 
contained  In  the  letter,  opened  the  door  to 
appellee,  and  there  was  therefore  no  error  in 
admitting  evidence  tending  to  discredit  such 
statements.    Elliott,  App.  Prac.  f  628. 

The  instructions  given  by  the  court,  taken 
as  a  whole,  correctly  state  the  law  as  appli- 
cable to  the  evidence,  and  do  not,  there- 
fore, furnish  ground  for  reversal.  Hutchin- 
son V.  Wenzel,  155  Ind.  49,  56  N.  E.  845. 
Those  requested  and  refused  were  in  part 
covered  by  those  given,  and.  In  so  far  as 
they  related  to  the  question  of  probable 
cause,  correctly  refused;  Its  existence  not  be- 
ing, as  heretofore  stated,  deduclble  from  the 
facts  proven.  No  error  appears  sufficient  to 
Justify  a  reversal  of  the  Judgment  as  against 
appellant  White.  Upon  the  whole  evidence, 
the  result  reached  seems  to  have  been  a  cor- 
rect one,  as  to  him. 

The  death  of  appellee  since  the  appeal  hav- 
ing been  suggested.  It  Is  ordered  that  the 
Judgment  against  appellant  White  be  affirm- 
ed as  of  the  date  of  submission,  and  that 


as  to  appellant  Lawrence  the  Judgment  be  re- 
versed, and  the  cause  remanded,  with  di- 
rections to  sustain  his  motion  for  Judgment 
notwithstanding  the  general  verdict. 


(31  Ind.  App.  384) 
ROBINSON  V.  FOUST. 
(Appelate  Conrt  of  Indiana,  Division  No.  1. 
Oct.  8,  1903.) 

MARRIED  WOMEN— SEPARATE  PERSONALTY- 
MAINTENANCE  OF  HUSBAND— PERSONS  IN 
LOCO  PARENTIS  —  CONTRACTS  —  ENFORCE- 
MENT. 

1.  A  wife  is  not  bound  to  use  her  separate 
personal  property  for  the  support  of  her  hus- 
band, nor  to  use  the  same  for  the  payment  of 
his  funeral  expenses  and  the  expenses  of  his 
last  sickness. 

2.  Intestate  entertained  affection  for  his 
grandson,  who  was  plaintiff's  husband,  and, 
after  he  had  been  stricken  with  consumption, 
agreed  that,  if  plaintiff  would  apply  her  separate 
estate  to  the  maintenance  and  comfort  of  her 
husband  during  the  remainder  of  his  life,  in- 
testate would  bequeath  to  her  $3,500,  if  she 
was  living  at  intestate's  death;  and  thereafter 
agreed  to  pay  the  doctor's  bill  and  funeral  ex- 
penses of  plaintiff's  husband  on  his  death,  such 
sum  to  be  deducted  from  the  bequest  specified. 
Held  that,  plaintiff  having  expended  her  prop- 
erty in  the  care  of  her  husband  relying  on  such 
promise,  she  was  entitled  to  enforce  the  contract 
against  intestate's  estate. 

Appeal  from  Circuit  Court  Montgomery 
County;  Jere  West,  Judge. 

Action  by  Emma  Robinson  against  John 
M.  Foust,  as  administrator  of  the  Estate  of 
Aaron  Foust,  deceased.  From  a  judgment 
in  favor  of  defendant,  plaintiff  appeals.  Re- 
versed. 

Crane  &  Anderson,  for  appellant.  Whit- 
tlngton  &  Wblttlngton,  for  appellee. 

ROBINSON,  C.  J.  Appellant  filed  a  claim 
against  tlip  estate  of  appellee's  decedent, 
averring,  in  substance:  That  in  1880  she  was 
married  to  Edward  A.  Kelsey,  grandson  of 
decedent,  Aaron  Foust,  and  lived  with  blm 
as  his  wife  until  his  death  on  the  14tb  day 
of  February,  1886,  leaving  appellant  as  his 
only  heir.  Edward  was  the  only  clilld  and 
heir  of  Catherine  Kelsey,  who  died  In  No- 
vember, 1864,  prior  to  the  death  of  her  fa- 
ther, Aaron  Foust,  leaving  Edward,  who  was 
about  18  months  old,  whom  decedent  took  in- 
to and  malBtained  in  bis  family  until  he  was 
about  6  years  old,  regarding  blm  as  a  son, 
and  declaring  and  intending  that  he  should 
have  a  child's  portion  of  his  estate.  At  the 
time  of  her  marriage  appellant  was  given 
$50  In  cash  and  $150  In  personal  property  by 
her  father.  In  the  fall  of  1884  her  husband 
became  sick  of  consumption,  and  died  Fel>- 
ruary  14,  1886.  When  he  became  sick  he 
was  without  any  money  or  property  of  any 
kind  or  means  of  support,  and  was  unable 
to  work  or  In  any  way  support  himself  or 
appellant,  and  was  soon  confined  to  the  bouse 

IT  1.  See  Husband  and  Wile,  vol'.  26,  Cent  Dig.  | 
E93. 
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and  to  his  bed,  and  so  continued  until  his 
death.  In  the  spring  of  1S85  appellant  bad 
the  personal  property  given  her  by  her  fa- 
ther and  some  $200  or  $300  in  other  property 
her  father  had  given  her.  Aaron  Foust  fre- 
quently visited  Kelsey  while  sick,  and  often 
requested  appellant  to  provide  for  him,  and 
to  furnish  him  out  of  her  means  with  provi- 
sions, fuel,  medicine,  and  pay  the  rent  of  the 
house,  and  during  the  last  few  weelcs  of 
Edward's  life  to  provide  attendants  for  him, 
And  promised  her  that  if  she  would  do  this 
be  would  help  her  as  far  as  he  then  could, 
and  that  he  would  see  to  it  that  she  was  am- 
ply paid  therefor,  and  would  make  suitable 
proTision  for  her  at  bis  death.  Appellant, 
relying  on  these  promises,  and  induced  there- 
by, expended  all  of  her  means  and  property 
in  paying  for  tbe  support  and  maintenance 
of  bar  husband  and  in  providing  provisions, 
fuel,  and  medicines,  and  paying  rent  from 
February,  1885,  until  her  husband's  death. 
Again,  In  January,  1886,  Aaron  Foust  prom- 
ised appellant  that  If  she  would  continue  to 
support  her  husband,  and  provide  him  with 
provisions,  fuel,  medicines,  rent,  and  attend- 
ants, as  she  tiad  been  doing,  he  would  pay 
ber  for  what  she  tiad  already  paid  out  and 
expended  and  might  thereafter  expend,  and 
would  make  provision  for  ber  out  of  his  es- 
tate. That  on  that  day.  In  order  to  evidence 
such  promise,  Aaron  Foust  executed  the  fol- 
lowing instrument: 

"At  my  death  I  promise  my  grandson  El  A. 
Kelsey  that  his  wife  shall  be  paid  from  my 
estate  three  thousand  and  five  hundred  dol- 
lars if  living.    [Signed]  Aaron  Foust" 

Afterwards,  on  the  same  day;  Aaron  Foust 
proposed  to  pay  the  doctor's  bill  and  funeral 
expenses,  and  in  that  event  tbe  amount  there- 
of should  be  deducted  from  the  $3,500  men- 
tioned in  the  foregoing  instrument,  and  as 
evidence  of  such  promise  executed  the  fol- 
lowing: 

"CrawfordsvUle,  Indiana.  January  25, 
1S8&  I,  Aaron  Foust  her  In  prlsent  of  friends 
and  wltnes  promls  my  granson  Edward  A. 
Kelsey  that  at  my  death  his  wife  if  living 
shall  have  all  due  him  the  same  as  If  he 
was  living  after  tiis  Dr.  Bil  and  Fumel  Is 
taken  out. 

"sign, 
"Witness,  Albert  Kelsey, 
"Witness,  M.  Fahey, 
"Witness,  Susan  K.  Coleman. 
"Aaron  Foust. 

"Written  by  Mike  Fahey." 

Both  instruments  were  on  that  day  deliv- 
ered to  appellant's  husband.  That  appel- 
lant, induced  by  these  promises,  expended 
her  property  and  money  in  the  support  of 
her  husband  during  the  year  of  1885  and  un- 
til tbe  time  of  bis  death,  and  in  so  doing  ex- 
pended all  of  her  property  except  a  part  of 
her  household  goods;  and  at  the  request  ot 
appellee's  decedent,  and  relying  upon  and 
induced  by  tne  above  promises,  appellant's 
father,  at  her  request,  paid  the  bouse  rent 


for  many  months,  and  paid  for  an  attendant 
during  the  last  few  weeks  of  ber  husband's 
life.  Prior  to  and  at  the  time  of  the  execu- 
tion of  the  above  Instruments  decedent  prom- 
ised appellant  that  for  what  she  bad  done 
and  might  thereafter  do  In  supporting  her 
husband  she  would  be  paid,  and  that  he  in- 
tended that  she  should  have  out  of  his  estate 
at  his  death  the  sum  of  $3,500.  At  that  time 
and  at  the  time  of  his  death  Aaron  Foust 
owned  property  of  the  value  of  $26,000, 
which  he  disposed  of  to  others,  making  no 
provision  whatever  for  appellant. 

The  rule  of  the  common  law  that  the  hus- 
band and  wife  could  not  deal  together  rests 
upon  the  theory  that  In  legal  contemplation 
the  husband  and  wife  are  one  person,  and 
not  upon  the  theory  that  the  wife  Is  under  a 
legal  disability.  This  rule  still  prevails  except 
where  the  Legislature  has  expressly  modified 
or  annulled  it,  and  tbe  question  is  not  wheth- 
er disab^litieB  have  been  removed,  but  wheth- 
er the  rule  has  been  annulled.  The  com- 
mon-law status  of  husband  and  wife  very 
plainly  denies  to  both  the  husband  and  wife 
a  right  to  compensation  for  services  ren- 
dered by  either  for  the  benefit  of  the  oth- 
er. It  is  quite  true  that  the  common-law 
rights  and  duties  growing  out  of  the  marital 
contract  have  been  very  materially  modified 
In  many  respects  by  statutes.  And  while  the 
enlightened  policy  of  modem  legislation  has 
given  a  married  woman  certain  rights  and 
powers  denied  her  by  the  common  law,  yet 
these  statutory  Innovations  upon  tbe  common 
law  have  not  gone  so  far  as  to  permit  un- 
restrained commercial  dealings  between  hus- 
band and  wife.  The  statutory  right  of  the 
wife  to  recover  for  her  own  services  does  not 
change  the  relation  between  husband  and 
■wife,  nor  does  it  exonerate  the  wife  from 
the  performance  of  any  proper  services  for 
tlie  benefit  of  the  husband.  It  is  tbe  duty  of 
husband  and  wife  to  protect  and  care  for 
each  other  in  sickness.  This  duty,  arising 
out  of  the  married  relation,  is  to  be  per- 
formed in  conformity  vrith  tbe  mutual  obli- 
gations assumed  when  tbey  became  husband 
and  wife.  The  common-law  and  scrlptura! 
obligation  to  be  a  "help-meet"  to  her  husband 
still  rests  upon  the  wife,  and,  unless  she  car- 
ries on  a  separate  business,  or  works  for 
others  on  her  own  account,  her  earnings  are 
the  property  of  the  husband.  Board  v. 
Brown,  4  Ind.  App.  288,  30  N.  Hl  925;  Hens- 
ley  V.  Tuttle,  17  Ind.  App.  253.  46  N.  E.  594; 
Kedey  v.  Petty,  153  Ind.  179,  54  N.  B.  798. 
Had  appellant  and  her  husband  entered  into 
a  contract  that  she  should  be  reimbursed  out 
of  his  estate  for  money  of  her  own  expend- 
ed for  his  support,  the  contract  could  not 
have  been  enforced.  Corcoran  v.  Corcoran, 
119  Ind.  138.  21  N.  Bi  468,  4  L.  R.  A.  782,  12 
Am.  St.  Rep.  390.  If  it  be  admitted  that  it 
was  appellant's  legal  duty  as  a  wife  to  use 
her  own  property  and  means  to  furnish  her 
husband  with  the  necessaries  of  life,  it  fol- 
lows tliat  a  promise  to  reimburse  her  is  with- 
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out  consideration.  Sbortle  v.  Terre  Haute^ 
eta.  Co.,  131  Ind.  838,  30  N.  E.  1084;  Spen- 
cer y.  McLean,  20  Ind.  App.  626,  SO  N.  B. 
769,  67  Am.  St  Rep.  271.  But,  U  it  be  ad- 
mitted that  it  was  her  legal  duty  to  use  her 
own  means  for  Ms  support,  it  would  follow 
that  her  estate  must  pay  a  claim  of  a  third 
person  furnishing  such  support.  However, 
appellant's  claim  la  not  for  any  services  ren- 
dered her  sick  husband.  The  consideration 
for  the  promise  made  for  her  benefit  was  not 
the  performance  of  any  wifely  duties.  Nor 
Is  it  a  question  as  to  the  moral  and  social 
obligations  of  the  wife  to  care  for  and  sup- 
port her  sick  husband.  The  extent  to  which 
a  wife  will  observe  such  obligations  beyond 
the  discharge  of  the  wifely  duties  Imposed  by 
the  marriage  relation  Is  a  question  she  must 
determine  for  herself.  Har  personal  prop- 
erty, which  the  common  law  gave  to  the  hus- 
band upon  marriage,  la  now,  by  statute,  hers 
absolutely. '  She  may  do  with  it  as  she  might 
do  if  unmarried.  There  was  no  common-law 
right  of  the  husband  to  support  out  of  the 
wife's  property  corresponding  to  the  wife's 
right  to  support  out  of  her  husband's  prop- 
erty. And  the  statute  which  makes  her  per- 
sonal property  hers  absolutely  has  imposed 
no  burdens  in  the  husband's  favor.  She  may 
contract  with  reference  to  it  as  she  chooses. 
Young  V.  McFadden,  125  Ind.  254,  25  N.  K 
284.  There  is  no  statutory  provision  in  this 
state  making  the  "expenses  of  the  family" 
and  the  "education  of  the  children"  charge- 
able upon  the  property  of  both  husband  and 
wife,  or  of  either  of  them.  Orant  v.  Green, 
41  Iowa,  88.  Under  the  married  woman's 
acts  the  property  she  claims  to  have  used 
was  hers  as  though  unmarried,  and  there  is 
no  statute  imposing  upon  her  the  legal  duty 
to  use  It  In  any  particular  way. 

The  instrument  sued  on  is  in  writing,  sign- 
ed by  the  decedent,  and  contains  a  promise 
by  the  decedent  to  pay  the. claimant  a  sum 
of  money  from  his  estate  if  she  be  living  at 
the  time  of  his  death.  She  avers  the  con- 
sideration for  this  promise.  The  decedent 
entertained  for  bis  grandson  the  love  and  af- 
fection of  a  father,  and  desired  that  he  be 
properly  provided  for  in  his  last  sickness. 
He  contracted  for  the  performance  of  certain 
acts,  and  placed  an  estimate  upon  their  val- 
ue to  him.  Nothing  is  averred  to  authorize 
us  to  disturb  that  estimate.  We  cannot  sub- 
stitute our  Judgment  for  his.  The  decedent 
obtained  all  he  contracted  for,  and  the  claim- 
ant, relying  upon  the  promise  as  made,  per^ 
formed  the  conditions  agreed  upon.  See  Wol- 
ford  V.  Powers,  85  Ind.  294,  44  Am.  Rep.  16, 
and  cases  cited;  Price  v.  Jones,  105  Ind.  543, 
6  N.  E.  683,  55  Am.  Rep.  230;  Mullen  v. 
Hawkins,  141  Ind.  363,  40  N.  E.  797;  Parber 
V.  National,  etc.,  Co.,  140  Ind.  54,  39  N.  E. 
249;  Dltmar  v.  West,  T  Ind.  App.  637,  35  N. 
B.  47;  Shover  v.  Myrlck,  4  Ind.  App.  7,  30 
N.  E.  207.  The  claim  la  sufficient  against  a 
demurrer. 

Judgment  reversed. 


02  InA.  App.  219) 
SHAPIRO  T.  BCHULTZ,* 
(Appellate  Ooort  of  Indiana,  Division  No.  1. 
Oct.  0,  1903.) 

BUILDINQ  CONTRACTS— ASSIGNUBNT—HB- 
CUANICS-  LIENS— RIGHT  OF  AS- 
SIGNOR TO  SUB. 

1.  A  building  contractor  assigned  the  contract 
and  the  amount  to  be  earaed  thereunder  to  in- 
demnify the  assignee  for  loss  as  surety  on  the 
assignor's  note  to  a  bank  for  a  much  smaller 
sum  than  would  be  dne  under  the  contract,  it 
being  agreed  that  the  contractor  shonid  perfect 
his  right  to  a  mechanic's  lien  for  the  whole 
amount  earned  under  the  contract.  In  an  action 
by  the  contractor  to  enforce  the  lien  the  assignee 
was  made  a  party  defendant,  acquiesced  in  the 
course  pursued  by  the  assignor,  and  disclaimed 
all  interest  in  the  contract.  Beld,  that  the  con- 
tractor by  such  assignment  did  not  part  with 
his  right  to  sue  to  enforce  the  lien. 

Appeal  from  Superior  Court,  La  Porte 
County;   H.  B.  Tuthill,  Judge. 

Action  by  John  C.  Scbultz  against  Joseph 
Shapiro.  From  a  Judgment  in  favor  of  plain- 
tiff, defendant  appeals.    Affirmed. 

James  F.  Gallaher,  for  appellant  O.  S.  A 
J.  B.  Collins,  for  appellee. 

BLACK,  J.  The  appellee  brought  suit  to 
recover  for  work  and  labor  performed  and 
for  materials  furnished  in  the  construction 
of  a  building  under  a  contract  between  him 
and  the  appellant  and  to  enforce  a  mechan- 
ic's lien  against  the  building  and  the  lot  on 
which  it  was  erected,  owned  by  the  appel- 
lant. Other  persons  were  made  defendants, 
among  them  one  August  Kroll.  The  mat- 
ter in  dispute  Id  the  argument  on  this  ap- 
peal relates  to  an  assignment  made  to  said 
Kroll  by  the  appellee  before  the  filing  of  his 
notice  of  intention  to  hold  a  mechanic's  lien 
on  the  premises.  The  court  rendered  a  spe- 
cial finding.  The  facts  which  illustrate  the 
contention  of  the  parties  here  may  be  stated 
briefly.  The  appellant  having  determined  to 
improve  his  real  estate  by  constructing  a 
bnilding  thereon,  and  having  prepared  and 
approved  plans  and  specifications  therefor, 
the  appellee  proposed  to  furnish  all  material 
and  labor  for  the  construction  of  the  brick- 
work of  the  building  for  $1,000.  This  pro- 
posal was  accepted  by  the  appellant  on  the 
21st  of  March,  1901,  and  the  appellee  at  once 
commenced  the  work  and  furnished  material 
for  his  part  of  the  construction,  and  he  com- 
pleted his  undertaking  without  improper  de- 
lay on  the  15th  of  July,  1001.  Appellee  did 
certain  other  work  and  furnished  additional 
materials  therefor,  pursuant  to  special  con- 
tracts made  by  the  parties  as  the  work 
progressed,  the  whole  amount  thereof  being 
$80.  April  12,  1901,  the  appellee  executed 
his  promissory  note  to  a  certain  bank  for 
$400,  and  the  defendant  Kroll  executed  the 
same  as  surety,  and  the  appellee  then  as- 
signed, In  writing,  his  claim  against  the  ap- 
pellant under  said  agreement  to  furnish  the 
material  and  to  do  the  work  on  the  building 

«  1.  Sm  Mecbrnle*'  Lien*,  vol.  U.  Cant.  Die  |  tTI. 
*  Rsbearlns  deaied. 
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as  aforesaid;  and  the  appellant  was  notified 
by  Kroll  of  the  assignment,  which  was  made 
by  the  appellee  to  KroU  to  secure  the  latter 
from  any  harm,  and  as  security  on  the  note, 
the  assignment  being  accepted  by  Enroll  as 
such  security,  and  not  otherwise.  And  it 
was  agreed  between  Kroll  and  the  appellee 
that  the  latter  should  perfect  his  mechanic's 
lien  In  connection  with  the  claim  so  assigued; 
and  on  July  25,  1901,  the  appellee  perfected 
his  mechanic's  lien  by  filing  in  the  office  of 
the  county  recorder  notice  (shown  by  the 
finding  to  be  in  the  usual  form)  to  the  ap- 
pellant of  the  appellee's  Intention  to  hold  a 
mechanic's  Uen  on  described  premises  for 
|1,080.  The  assignment  of  April  12,  1901, 
above  mentioned,  was  set  out  in  the  finding, 
and  purported  to  be  made  In  consideration  of 
$1  and  other  good  and  valuable  consldera^ 
tions,  and  by  its  terms  the  appellee  thereby 
set  over,  assigned,  and  sold  to  KroU  all  the 
Income,  profits,  and  amounts  receivable  and 
thereafter  payable  upon  the  contract  be- 
tween the  appellant  and  the  appellee  afore- 
said. The  same  writing  contained  an  order 
from  the  appellee  to  the  appellant  author- 
izing and  directing  him  to  pay  to  Kroll  any 
and  all  moneys  due  the  appellee,  or  that 
might  become  due  to  him,  by  reason  of  said 
building  contract;  and  the  assignment  was, 
on  April  13,  1901,  delivered  to  the  appellant. 
At  the  commencement  of  this  action  the  note 
executed  by  Kroll  as  siu-ety  was  due  and 
unpaid,  and  it  was  previously  agreed  be- 
tween the  appellee  and  Kroll  that  the  funds 
received  of  the  appellant  should  In  part  be 
paid  to  the  bank  in  an  amount  to  fully  pay 
and  cancel  the  note.  The  finding  showed 
payments  of  certain  amounts  by  the  appel- 
lant to  various  persons  upon  the  orders  of 
the  appellee,  and  the  payment  of  a  certain 
sum  by  the  appellant  to  the  appellee,  and 
that  there  was  a  balance  of  ?895.21  due  un- 
der the  contract.  The  finding  stated,  as  was 
otherwise  shown  In  the  record,  that  Kroll 
and  the  defendants  other  than  the  appellant 
had  each  filed  an  answer  therein  disclaim- 
ing any  Interest  In  the  cause  of  action,  or 
any  part  thereof;  and  It  was  accordingly 
fonnd  that  said  KroU  and  other  defendants 
have  no  Interest  in  this  suit  or  In  the  cause 
of  action  sued  upon  herein.  The  conclusions 
of  law  were  In  favor  of  the  appellee  for  the 
recovery  of  the  balance  so  found  due  and 
for  the  foreclosure  of  the  mechanic's  lien. 

The  i^jeclficatlons  in  the  assignment  of  er- 
rors relate  to  rulings  on  certain  paragraphs 
of  reply  and  to  the  court's  conclusions  of 
law.  The  appellant,  in  his  brief.  Indicates 
as  the  real  matter  involved  In  the  appeal  the 
question  whether  the  appellee  had  a  right 
of  action  on  the  contract  against  the  appel- 
lant after  be  had  assigned  all  sums  due  him 
thereon  to  Kroll  and  had  Instructed  the  ap- 
pellant to  make  all  payments  to  Kroll.  The 
assignment  In  question  was  a  formal  trans- 
fer and  order  for  the  payment  of  the  entire 
amount  to  be  earned   under  the   contract 


The  purpose  of  the  assignment  was  to  In- 
demnify the  assignee  from  loss  as  surety 
on  the  assignor's  note  to  the  bank  for  a 
much  smaller  sum,  It  being  agreed  between 
the  parties  to  the  assignment  that  the  as- 
signor should  perfect  his  right  to  enforce 
a  mechanic's  lien  for  the  whole  amount 
earned  under  the  contract.  The  assignee. 
Kroll,  was  a  party  defendant,  and  by  his 
answer  acquiesced  In  the  course  which  had 
been  taken  by  the  assignor,  and  disclaimed 
all  interest  in  the  contract.  We  cannot  see 
wherein  the  appellant  has  been  deprived 
of  any  right.  He  is  protected  by  the  judg- 
ment herein  from  any  demand  upon  the 
contract  In  behalf  of  any  assignee;  and  the 
nature  of  the  transaction  as  between  the 
assignor  and  the  assignee,  as  shown  by  parol 
evidence,  left  In  the  former,  we  think,  the 
right  to  protect  his  entire  interest  by  the  per- 
fecting of  a  mechanic's  lien  for  all  the  work 
done  and  materials  furnished  under  the 
building  contract.  He  was  bound,  as  prin- 
cipal, for  the  payment  of  the  note  on  which 
KroU  was  surety,  and  the  assignment  to 
KroU  was  by  way  of  indemnity,  the  occasion 
for  which  appeared  to  no  longer  exist.  The 
court,  having  all  the  parties  in  interest  be- 
fore It,  was  able  to  do  Justice  to  all. 
Judgment  affirmed. 


(31  Ind.  397) 

ALERDING  et  al.  v.  ALLISON. 

(Appellate  Court  of  Indiana,   Division  No.  1. 
Oct.  8,  1903.) 

WORK  AND  LABOR— PAYMENT— CONTRACT  TO 
BEQUEATH  —  PERFORMANCE  —  ACCBPTANCH 
OP  LEGACY— SATISFACTION  OF  CLAIM— STAT- 
UTE   OF   FRAUDS— GENERAL   DENLUi. 

1.  Plaintiff  rendered  services  for  testatrix 
on  an  oral  understanding  or  arrangement  that 
she  was  to  be  remunerated  therefor  by  testa- 
mentai-y  bequest.  Testatrix  made  a  bequest  in 
plaintiff's  favor,  which,  though  much  smaller 
than  the  amount  plaintiff  testified  testatrix 
had  agreed  to  gire  her,  she  availed  herself  of. 
Testatrix  bequeathed  various  amounts  to  others, 
which  could  not  have  been  paid  if  the  legacy 
to  plaintiff  was  not  a  payment  of  her  claim; 
but  there  was  no  evidence  to  show  testatrix 
had  ever  admitted  liability  to  plaintiff  to  the 
amount  contended.  Held,  that  the  legacy  be- 
queathed constituted  a  satisfaction  of  the  claim. 

2.  A  parol  contract  for  services  to  be  paid 
for  by  a  testamentary  bequest  is  within  the 
statute  of  frauds. 

3.  Under  Bums'  Rev.  St.  1901,  §  380,  pro- 
viding that  under  a  mere  general  denial  of 
any  allegation  no  evidence  shall  be  introduced 
that  does  not  tend  to  negative  what  the  party 
making  the  allegation  is  bound  to  prove.  Held, 
that  the  defendant  in  an  action  on  a  quantum 
meruit  for  services  rendered  testatrix,  to  be 
paid  for  by  a  testamentary  bequest,  was  en- 
titled to  take  advantage  of  the  satisfaction  of 
the  contract  under  •  general  denial  without 
a  plea  of  estoppel. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty; Vinson  Carter,  Special  Judge. 

Action  by  Irene  Allison  against  Herman 
Alerdlng  and  others,  as  executors  of  the  es- 

1 2.  See  Fraudi,  Statute  of,  vol.  21,  Cent.  Dig.  i 
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tate  of  Helen  J.  Tate,  deceased.  From  a 
Judgment  in  favor  of  plaintiff,  defendants 
appeal.    Reversed. 

Hefron  &  Harrington  and  Daniel  Walt 
Ho-we,  for  appellants.  La  Fayette  Perkins, 
and  Smith,  Duncan,  Hornbrook  &  Smith,  tor 
appellee. 

ROBT,  J.  Appellee'ii  claim  was  In  two 
paragraphs.  The  first  contained  a  bill  of 
particulars  as  follows:  "The  estate  of  Helen 
J.  Tate,  to  Irene  Allison,  Dr.  To  services 
from  February  25,  1882,  to  December  18, 
1889,  as  companion,  housekeeper,  cook,  and 
nurse,  406  weeks,  at  $25  per  week,  $10,150.00. 
To  services  from  December  18,  1889,  to  June 
26,  1900,  as  companion,  cook,  adviser,  house- 
keeper, and  nurse,  647  weeks,  at  $10  per 
week,  55,470.00.  Total  $15,620.00."  In  the 
second  it  was  substantially  averred  that  the 
appellee  on  February  25,  1882,  entered  the 
employment  of  Helen  J.  Tate  under  an 
agreement  that,  if  she  continued  in  such  em- 
ployment until  such  time  as  she  should  mar- 
ry, and  faithfully  perform  her  duties  there- 
under, she  should  receive  by  will  or  other- 
wise one-Iialf  the  estate  of  which  Mrs.  Tate 
should  die  possessed;  that,  if  she  remained 
in  said  employment  until  Mrs.  Tate's  death, 
she  should  receive  by  will  or  otherwise  the 
entire  estate;  that  on  December  18,  1889, 
appellee  Intending  soon  to  be  married  and  to 
quit  said  employment,  Mrs.  Tate  promised 
that  if  she  would  not  quit  such  employment, 
but  continue  thereunder  until  her  death,  hold- 
ing herself  In  readiness  from  that  time  on, 
although  married,  to  do  and  perform  faith- 
fully such  services  as  she  was  able  which 
she  might  be  called  upon  by  Mrs.  Tate  to  do, 
appellee  should  receive  by  will  or  otherwise 
the  entire  estate  of  wliicb  Mrs.  Tate  should 
die  possessed;  that  appellee  should  not  be 
required  to  live  with  Mrs.  Tate,  but  could 
dwell  elsewhere,  and  come  back  and  forth  to 
her  residence  as  often  as  she  might  be  need- 
ed or  called  upon;  that,  relying  on  said 
promises,  appellee  diligently,  in  compliance 
with  said  agreement,  remained  continuously 
In  said  employment  until  the  26tb  day  of 
June,  1000,  when  Mrs.  Tate  died.  Full  per- 
formance of  said  agreement  on  her  part  Is 
averred,  and  that  said  Helen  J.  Tate  failed 
to  carry  out  by  will  or  otherwise  said  agree- 
ment on  her  part,  but,  on  the  contrary,  devis- 
ed and  bequeathed  most  of  her  property,  both 
real  and  personal,  to  other  parties,  except 
five  hundred  dollars  and  part  of  the  house- 
hold goods.  "Claimant  further  says  that  the 
aforesaid  services  rendered  by  her  to  said 
Helen  J.  Tate  under  said  employment  are 
reasonably  worth  the  sum  of  $25  per  week 
for  the  406  weeks  from  the  25th  day  of  Feb- 
ruary, 1882,  to  the  18th  day  of  December, 
1889,  and  $10  per  week  for  the  547  weeks 
from  said  18th  day  of  December,  1889,  to 
said  26th  day  of  June,  1900,  or  $15,620  in  all, 
which  sum  the  claimant  avers  is  Justly  due 


her  from  said  estate  and  wholly  unpaid. 
Wherefore,"  etc.  Answers  to  each  paragraph 
of  general  denial,  payment,  and  statute  of 
limitations.  Trial  by  Jury.  Verdict  for  ap- 
pellee assessing  her  recovery  at  $6,000,  with 
answers  to  interrogatories.  Judgment  on 
verdict  Error  assigned  is  in  overruling  mo- 
tion for  new  trial. 

The  evidence  shows  that  in  November, 
1881,  appellee,  then  15  years  old,  went  to 
work  in  the  Tate  family  as  a  domestic  at 
$3  per  week.  The  Tates  then  lived  on  a  farm 
of  several  hundred  acres  near  Indianapolis, 
and  liad  In  their  employment  a  number  of 
persons,  both  male  and  female.  In  Feb- 
ruary, 1882,  Mrs.  Tate  asked  appellee's  moth- 
er to  let  her  adopt  the  girl.  The  request  was 
refused.  The  conversation  following  is  re- 
lied upon  -to  establish  the  contract  set  up. 
It  was  testified  to  by  the  mother  and  an- 
other daughter.  The  mother's  version  was 
as  follows:  "Q.  What  did  Mrs.  Tate  say? 
A.  She  said:  'Then  I  have  another  question 
to  ask  you.  Would  you  be  willing  to  let  her 
remain  here  as  one  of  the  family,  and  I  do 
for  her  like  I  would  for  my  own  child,  and 
care  for  her  and  clothe  her  and  give  her 
spending  money?*  And  I  says:  'Well,  if 
you  take  good  care  of  her.'  And  she  said: 
'I  will.  I  will  take  good  care  of  her.'  I  said: 
'She  is  young,  and  I  have  never  put  anything 
hard  on  her,  and  I  do  not  want  you  to  put 
anything  hard  on  her.'  Q.  What  else?  A. 
She  said  another  thing— that:  'If  she  lives 
with  me  until  she  is  married,  I  will  give  her 
half  I  have  got,  and,  until  my  death,  I  will 
make  her  my  heir.'  Q.  If  she  lived  there 
until  she  was  married  she  was  to  give  her 
half  of  what  she  had?  A.  Yes,  sir.  Q.  But 
if  she  remained  until  Mrs.  Tate's  death  then 
she  was  to  make  her  her  heir?  A.  Yes,  sir. 
Q.  Is  that  right?  A.  Tes,  sir.  And  if  she 
died  in  the  meantime  she  would  put  her  in 
a  nice  spot  in  Crown  Hill,  and  cover  her  with 
flowers."  Appellee  thereafter  continued  in 
the  family,  being  treated  as  a  member  of 
it,  but  doing  a  great  deal  of  work.  On  De- 
cember 18,  1889,  appellee  left,  and  took 
lodging  with  Mrs.  Grube,  in  Indianapolis, 
where  she  remained  until  the  last  of  the  fol- 
lowing November,  being  married  on  March 
27,  1890.  She  and  her  husband  have  since 
lived  in  the  city,  and  have  two  children.  In 
the  fall  of  1892  the  Tates  also  moved  into 
the  city,  locating  about  two  miles  from  ap- 
pellee. After  this  appellee  visited  them  fre- 
quently, and  it  Is  fairly  inferable  from  the 
evidence  that  she  gave  them  attention  such 
as  a  daughter  might  have  done,  but  not  to 
have  been  expected.  In  view  of  their  various 
ailments,  from  one  not  sustaining  such  rela- 
tion. Lizzie  Billips,  a  colored  woman,  who 
had  worked  for  the  Tates  some  time,  testi- 
fied that  she  was  called  Into  a  room  at  their 
residence  after  appellee  had  left,  but  before 
her  marriage,  and  overheard  a  conversation, 
which  she  gives  as  follows:  "A.  I  heard  Mrs. 
Tate  say  if  Mr.  Allison  would  agree  to  let 
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her  come  back— backwards  and  forwards— as 
loug  as  she  was  alive,  that  she  would  not 
give  her  anything  when  she  got  married,  but 
she  would  give  her  something  at  her  death. 
She  expected  to  leave  her  so  that  she  would 
not  want  for  anything  any  more,  If  he  would 
agree  to  let  her  come.  Q.  Did  they  agree  to 
It?  A-  Yes,  sir;  he  did.  •  •  •  A.  What 
I  told  you  this  morning.  Mrs.  Tate  said  that 
she  was  willing  for  Mrs.  Allison  and  Mr.  Al- 
lison to  get  married  if  she  would  come  back 
and  forwards— come  to  her  beck  and  call; 
that  was  Mrs.  Tate's  words,  «  »  •  She 
said  she  would  not  give  her  anything  when 
she  was  going  to  get  married,  but  she  would 
give  her  something  at  her  death."  There 
was  evidence  of  various  statements  made  by 
Mrs.  Tate  to  the  effect  that  she  intended  to 
provide  for  appellee  In  her  will;  that  she 
would  leave  her  well  fixed  so  that  she  would 
not  have  to  work  any  more;  ttiat  she  Intend- 
ed to  pay  her  fbr  what  she  had  done,  and 
that  it  would  be  all  hers  anyway.  None  of 
the  expressions  so  testified  to  contained  any 
direct  allusion  to  any  contract  or  agreement 
upon  her  part  to  make  such  a  disposition. 

Mrs.  Tate  left  at  her  death  a  will,  con- 
taining 33  specific  items,  the  thirty-fourth 
one  naming  her  executors.  By  this  will  she 
disposed  of  all  her  property,  inventoried  at 
$54,011.  The  15th  item  thereof  was  as  fol- 
lows: "Item  15.  I  give  and  bequeath  to 
Irene  Allison,  wife  of  James  Allison,  all  the 
furniture,  carpets,  pictures,  ornaments,  uten- 
sils, and  other  household  articles  of  every 
description  in  my  residence  and  not  other- 
wise in  tills  will  specifically  bequeathed  to 
other  legatees."  The  twenty-sixth  item  as 
follows:  "I  give  and  bequeath  to  Mrs.  Irene 
Allison,  the  same  mentioned  in  item  No.  15 
of  this  will,  the  sum  of  five  hundred  dollars 
($500.00)."  Before  the  claim  in  suit  was  filed, 
appellee  received  and  receipted  for  the  arti- 
cles described  in  Item  15,  appraised  at  $310. 
It  thus  appears  that  Mrs.  Tate  did  make  a 
testamentary  provision  for  appellee.  Appel- 
lee claims  that  the  contract  required  a  larg- 
er one.  Had  the  provisions  made  been  in 
accord  with  the  alleged  agreement,  there 
would,  of  course,  be  no  room  for  recovery 
of  the  reasonable  value  of  services  rendered 
thereunder.  Eaton  v.  Benton,  2  Hill,  676, 
578.  The  general  doctrine  of  satisfaction 
by  legacy  is  that  when  one,  being  Indebted 
to  another,  gives  him  by  will  a  sum  of  money 
as  great  or  greater  than  the  debt  without 
saying  anything  about  It,  this  shall  neverthe- 
less be  a  satisfaction  of  the  debt.  Pomeroy, 
Bq.  i  527.  The  exceptions  to  this  rule  are 
stated  by  appellee's  learned  counsel,  and  are 
so  numerous  as  to  practically  make  the  rule 
an  exception  to  the  exceptions.  In  the  case 
at  bar  the  general  doctrine  is  not  applica- 
ble. The  distinction  and  the  rule  that  is  ap- 
plicable is  stated  by  Pomeroy  In  his  Equity 
Jurisprudence  as  follows:  "The  general  doc- 
trine as  to  a  presumption  of  satisfaction  and 
the  limitations  upon  It  described  in  the  fore- 


I  going  paragraphs  are  based  upon  the  bare  facts 
of  a  debt  and  a  legacy,  upon  their  respective 
natures,  and  upon  the  relative  situation  of 
the  testator  and  the  creditor  legatee;  and 
they  assume  that  there  Is  no  express  lan- 
guage In  the  will,  accompanying  the  legacy, 
and  declaring  its  object  and  effect,  or  no  pre- 
vious arrangement  between  the  parties  stamp- 
ing a  special  character  upon  the  testamentary 
gift  It  is  therefore  well  settled  that  if  one 
person  renders  any  service  to  another  upon  an 
understanding  or  arrangement  that  he  is  to 
be  remunerated  therefor  by  a  testamentary 
benefit,  and  the  party  receiving  the  services 
afterwards  makes  a  bequest  or  devise  in  his 
will  In  favor  of  the  other,  which  is  In  its 
amount  and  value  a  reasonably  sufficient 
compensation,  such  testamentary  provision 
is  a  satisfaction,  and  the  creditor  party  can- 
not enforce  his  demand  as  a  debt  by  an  ac- 
tion against  the  estate.  It  would  seem  that 
under  these  circumstances  the  creditor  par- 
ty would  not  even  have  an  election,  since 
he  Iind  agreed  to  look  to  the  testamentary 
benefit  alone  for  compensation.  This  result, 
however,  must  evidently  depend  upon  the 
terms  of  the  original  agreement  in  pursu- 
ance of  which  the  services  were  rendered. 
Wherever,  also,  there  being  an  existing  In- 
debtedness, it  is  agreed  between  the  parties, 
either  expressly  or  Impliedly,  that  it  shall 
be  paid  by  some  benefit  bestowed  in  the 
debtor's  will,  and  a  testamentary  provision 
Is  subsequently  made  in  favor  of  the  creditor, 
which  he  accepts,  his  demand  will  thereby 
be  satisfied.  He  cannot  both  take  the  be- 
quest and  enforce  bis  claim  against  the  es- 
tate. In  this,  however,  the  creditbr  has  an 
election  either  to  accept  the  bequest  in  sat- 
isfaction of  his  pre-existing  demand."  Pom- 
eroy, Bq.  {  530.  ,  That  the  agreement  was  to 
pay  appellee  by  a  testamentary  provision 
Is  asserted  by  her.  A  testamentary  provi- 
sion for  her  has  been  made.  She  lias  avail- 
ed herself  of  it.  Had  the  will  contahied  a 
recital  that  the  bequest  made  was  Intended 
to  be  in  full  for  all  claims  or  debts,  accepting 
the  legacy  would  amount  to  a  satisfactian  of 
the  claim.  Rose  v.  Rose,  7  Barb.  174.  The 
Intention  that  it  shall  be  so  taken  appears  in 
this  case  both  upon  the  face  of  the  will  and 
from  the  facts  exlilblted  In  connection  there- 
with. If  the  legacies  were  not  thus  Intend- 
ed, the  testator  Is  placed  In  the  poBltlon  of 
attempting  the  impossible— of  making  be- 
quests to  various  persons,  knowing  that  ap- 
pellee held  an  unsatisfied  contract  entitling 
her  to  the  entire  estate.  Deficiency  of  assets 
requires  that  a  legacy  be  construed  as  a  sat- 
isfaction. Toller,  338;  2  Williams,  Execu- 
tors (7th  Ed.)  p.  615;  Cuthburt  v.  Peacock,  1 
Salk.  165. 

The  conversation  testified  to  by  Mrs.  Bll- 
lips,  and  also  relied  upon  as  establishing  ap- 
pellee's contract,  does  not  tend  t<)  show  that 
either  party  to  it  understood  that  upon  her 
marriage  appellee  became  entitled  to  one-half 
of  the  estate  of  Mrs.  Tate  at  h'er  death.    In 
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view  of  the  verdict,  it  must  be  at  tUs  stage 
of  tlie  case  taken  as  established  that  such 
contract  did  then  exist,  and  tliat  at  the  death 
of  Mrs.  l^ate  appellee  was  entitled  to  the  en- 
tire estate.  The  evidence  nevertheless  tends 
to  show  that  such  liability  was  denied  by 
Mrs.  Tate,  or  perhaps  it  is  tetter  to  say  that 
it  was  not  in  any  wise  admitted.  That  the 
legacy  could  be  in  addition  to  what  appellee 
was  by  contract  entitled  to  recover  Is  impos- 
sible. The  situation  occupied  by  Mrs.  Tate 
when  the  will  was  made,  and  her  attitude  to- 
ward the  contract,  and  the  terms  of  the  con- 
tract negative  the  idea  that  the  legacy  given 
was  intended  to  be  in  addition  to  the  contract 
obligation;  and  the  appellee,  liaving  elected  to 
take  such  legacy,  cannot  be  permitted  there- 
after to  claim  additional  compensation.  The 
contract  being  within  the  statute  of  frauds 
was  not  enforceable.  Wallace  v.  Long,  105 
Ind.  522.  531,  5  N.  B.  666,  55  Am.  Kep.  222. 
The  action  is  brought  to  recover  the  value  of 
what  it  is  alleged  was  done  by  one  party  to 
It  in  reliance  upon  the  contract,  the  other 
party  having  refused  to  perform.  Wallace  v. 
Long,  supra.  The  maidng  of  such  contract 
and  its  violation  by  Mrs.  Tate  are  averred  In 
the  complaint.  The  allegation  as  to  its  viola- 
tion was  not  well  made,  but,  assuming  It  to 
be  sufficient,  it  follows  that  proof  of  such 
facts  by  the  appellee  in  the  first  instance  were 
essential.  No  plea  of  estoppel  was  tlierefore 
necessary  to  enable  the  appellants  to  take  ad- 
vantage of  the  satisfaction  of  said  contract, 
thfey  thereby  negativing  that  which  it  de- 
volved upon  the  appellee  to  prove.  Section 
380,  Burns'  Rev.  St.  1901. 

It  follows  that  the  Judgment  should  be  re- 
versed, and  it  is  so  ordered.  Cause  remand- 
ed, with  instructions  to  sustain  motion  for 
new  trial  and  for  further  proceedings. 


(31  Ind.  App.  390) 

FRANKLIN  INS.  CO.  v.  FEIST  et  al. 

(Appellate  Court  of  Indiana,   Division   No.  2. 
Oct.  8,  1903.) 

FIRE  POLICY  —  INSURED'S  INTEREST  —  SOLE 
AND  UNCONDITIONAL  OWNERSHIP  —  COM- 
PLAINT —  SUFFICIENCY  —  REPLY  —  EXEMP- 
TIONS. 

1.  A  complaint  in  an  action  on  a  fire  policy, 
which  describes  the  property  insured  as  lot  25 
in  M.'s  addition  to  a  certain  city,  is  not  bad 
because  the  policy  shows  that  defendant  insured 
plaintiff  against  loss  by  fire  of  a  dwelling  sit- 
uated on  lot  25  in  M.'s  Fifth  addition  to  the 
city,  though  the  variance  may  be  ground  for 
an  objection  to  the  introduction  of  the  policy 
in  evidence. 

2.  A  fire  policy  stipulated  that  it  should  l>e 
void  if  the  interest  of  the  insured  in  the  proi)- 
erty  were  otherwise  than  unconditional  and 
sole  ownership.  Prior  to  the  issuance  of  the 
policy  the  insured  executed  a  deed  conveying 
the  property  to  a  third  person.  The  deed  was 
without  consideration,  and  prepared  without  the 
knowledge  or  consent  of  the  grantee  therein.  It 
w^as  never  delivered,  and  the  insured  retained 
posscflsion  thereof  except  for  the  time  it  was  re- 
curded.    The    insured    kept    possession    of    the 

1  2.  See  Inturance,  vol.  23,  Cent  Dig.  {  605. 


property,  and  exercised  absolute  dominion  over 
it.  The  deed  was  not  to  have  any  effect  ex- 
cept in  the  event  of  tlie  insured's  death  before 
the  death  of  her  husband.  Held,  that  the  in- 
sured was  the  unconditional  and  sole  owner 
of  the  property  covered  by  the  policy. 

3.  In  an  action  on  a  fire  policy  the  insurer 
alleged  in  his  answer  that  the  policy  sued  on 
stipulated  that  it  should  be  void  if  the  interest 
of  the  insured  were  otherwise  than  uncondi- 
tional and  sole  ownership;  that  at  the  time  of 
the  issuance  of  the  policy  the  insured  had  made 
a  conveyance  thereof  to  a  third  person.  The 
answer  also  averred  that  the  insured  represent- 
ed that  she  was  the  owner  of  the  property  in- 
sured; that  the  insurer  relied  on  8U(%  repre- 
sentations, and  that  plaintiff  had  previously  con- 
veyed the  property  to  a  third  person.  The  in- 
sured replied,  alleging  that  the  deed  to  the 
third  person  was  without  consideration,  that  it 
was  made  without  his  knowledge  or  consent, 
that  it  was  never  delivered,  that  the  insured  re- 
tained possession  of  it  except  during  the  time 
it  was  being  recorded,  that  insured  retained 
'possession  of  the  property  and  exercised  abso- 
lute dominion  over  it.  Held,  that  the  reply 
was  good  as  to  all  the  allegations  in  the  an- 
swer. . 

4.  The  reply  was  not  a  departure  from  the 
complaint  in  the  action,  which  averred  title 
in  the  insured  to  the  property  covered  by  the 
policy. 

5.  Where  in  an  action  on  a  policy  defendant 
alleged  that  a  valid  judgment  was  a  lien  on 
the  property,  contrary  to  the  terms  of  the  policy, 
and  plaintiff  claimed  that  the  property  was  ex- 
empt from  the  liability  of  the  judgment,  it  must 
be  shown  that  the  judgment  arose  out  of  an 
action  on  contract,  express  or  implied;  the  right 
to  exemption  applying  only  to  such  judgment. 

Appeal  from  Circuit  Court,  Davleas  (3ounty; 
H.  L.  Houghton,  Judge. 

Action  on  a  fire  policy  by  Catherine  Feist 
and  others  against  the  Franklin  Insurance 
Company,  in  which  the  State  Building  & 
Loan  Association  was  made  a  party  defend- 
ant as  mortgagee  of  plaintiff.  From  a  judg- 
ment for  plaintiffs,  the  insurance  company  ap- 
peals.   Reversed. 

Andrew  J.  Clark  and  Gardiner  &  Slimp, 
for  appellant.  C.  K.  Tborp  and  John  Down- 
ey, for  appellees. 

COMSTOCK,  J.  Appellee  Feist  sued  the 
appellant,  Franklin  Insurance  Company,  on  a 
fire  Insurance  policy.  Appellee  the  State 
Building  &  LK)au  Association  was  made  a 
party  defendant  as  a  mortgagee  of  appellee 
Feist  Said  policy  was  issued  on  the  5tb 
day  of  October,  1899,  and  was  to  be  ^ective 
for  three  years  from  date.  By  said  policy 
appellant  agreed  to  Insure  appellee  Feist  in 
the  sum  of  $6<X)  against  damage  to  a  dwell- 
ing house,  and  to  Insure  her  In  the  sum  of 
?400  against  loss  to  her  personal  property" 
located  in  said  dwelling.  On  the  23d  day  ot 
May,  1900,  the  house  and  personal  property 
were  destroyed  by  fire.  The  loss  on  personal 
property  was  adjusted  at  $200,  and  paid,  leav- 
ing the  controversy,  so  far  as  this  appeal  Is 
concerned,  solely  for  damage  to  the  bouse. 
The  complaint  was  In  one  paragraph.  A  de- 
murrer thereto,  for  want  of  facts,  was  over- 
ruled. The  defendant  insurance  company  an- 
swered separately  in  four  paragraphs.  The 
first  admits  the  execution  of  the  policy,  and 
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tliat  Bald  policy  contained  a  clause  stipulating 
that  the  loss,  U  any,  under  said  policy,  should 
be  paid  to  the  State  Building  &  Loan  Asso- 
ciation of  Indiana,  as  its  interests  may  ap- 
pear. That  the  building  was  damaged  by 
Are,  and  proof  of  loss  made.  That  the  loss 
on  personal  property  was  agreed  upon  and 
fully  settled  prior  to  the  bringing  of  action. 
That  the  plaintiff  represented  that  she  was 
the  owner  of  the  property  in  fee  simple  at 
the  time  of  the  Issuance  of  said  policy.  That 
the  policy  sued  on  contains  the  following  pro- 
vision: "Tills  entire  policy,  unless  otherwise 
provided  by  agreement  endorsed  thereon  or 
added  thereto,  aball  be  void  If  the  interest 
of  the  insured  be  otherwise  than  uncondition- 
al and  sole  ownership,  or  If  the  subject  of  the 
insurance  be  a  building  on  ground  not  owned 
by  the  Insured  in  fee  simple."  That  at  the 
time  of  the  issuance  of  the  policy  plaintilF 
was  not  the  owner  of  the  property  and  build- 
ing covered  by  said  policy,  and  that  she 
made  conveyance  of  the  same  November  2, 
1806,  to  one  Antonla  Feist  That  so  having 
conveyed  said  property  prior  to  the  time  of 
the  issuance  of  said  policy,  plaintiff  had  no  In- 
surable interest  in  and  to  the  same  when  said 
policy  was  issued,  and,  the  conditions  as  to 
the  title  liaving  been  violated,  the  policy  was 
void  from  the  time  of  its  issuance.  The  sec- 
ond pleads  that  plaintiff  represented  that  she 
was  the  owner  of  the  property  described  in 
the  policy;  that  appellant  relied  upon  such 
representations  as  to  ownership,  and  issued 
its  policy  for  a  premium  of  $4.80;  that  appel- 
lant had  no  knowledge  as  to  the  title  of  the 
property  other  than  the  representations  of 
plaintiff;  that  the  plaintiff  had.  In  fact,  con- 
veyed said  property,  before  the  issuing  of 
said  policy,  to  one  Antonla  Feist,  and  was 
not  the  owner  thereof  at  the  time  of  the  is- 
soance  of  said  policy  or  at  the  time  said 
property  was  damaged  by  fire.  Also  pleads 
the  provision  as  to  ownership  set  out  in  par- 
agraph 1,  and  brings  into  court  the  sum  of 
$5  for  the  plaintiff  for  the  premium  paid  for 
the  execution  of  said  policy.  The  third 
pleads  payment  prior  to  the  bringing  of  the 
action.  The  fourtli,  that,  among  other  things, 
It  is  provided  by  the  terms  of  said  policy 
that,  unless  otherwise  provided  by  agreement 
Indorsed  thereon  or  added  thereto,  the  same 
should  be  and  become  void  if  the  property 
insured  is,  or  shall  after  the  execution  of 
said  policy  become,  incumbered,  without  the 
consent  of  the  defendant,  or  if  any  change 
other  than  by  the  death  of  the  insured 
talce  place  in  the  interest,  title,  or  iMssession 
ot  the  subject  of  Insurance  (except  change  of 
occupants  without  increase  or  liazard),  wheth- 
er by  legal  process  or  Judgment,  or  by  volun- 
tary act  of  the  Insured,  or  otherwise;  that 
there  was  a  valid  and  subsisting  Judgment 
rendered  by  the  Daviess  circuit  court,  in  the 
state  of  Indiana,  in  favor  of  Arnold  J.  Pad- 
gett and  J.  Alvin  Padgett;  that  the  same 
was,  and  still  is,  a  lien  upon  the  premises 
and   building  damaged  by   tire,  as  plaintiff 


well  knew,  and  that  defendant  insurance 
company  had  no  knowledge  of  said  Judg- 
ment, and  no  Indorsement  concerning  the 
same  was  made  upon  the  policy  sued  on.  The 
appellee  replied  in  two  paragraphs  to  each 
paragrapii  of  the  answer,  the  first  being  a 
general  denial.  In  the  second  paragraph  to 
the  first  and  second  paragraphs  of  answer 
appellee  alleged  that  prior  to  the  contract  of 
Insurance  sued  on  she  and  her  husband  unit- 
ed in  signing  a  deed  for  the  property  de- 
scribed in  the  policy  to  one  Antonla  Feist; 
that  said  deed  was  without  any  considera- 
tion whatever,  and  purely  voluntary;  that  it 
was  prepared  and  signed  without  the  knowl- 
edge or  consent  of  said  Antonla  Feist;  that 
it  was  never  delivered;  that  appellee  always 
retained  possession  of  the  deed,  except  for  a 
short  time  it  was  in  possession  of  the  re- 
cords for  the  purpose  of  being  recorded; 
that  appellee  always  kept  possession  of  the 
property  described  In  the  deed,  paid  the  tax- 
es on  it.  Improved  It,  and  exercised  absolute 
dominion  over  it;  that  said  Antonla  Feist 
had  no  knowledge  that  said  deed  had  been 
made,  signed,  or  recorded  until  long  after 
the  fire  which  destroyed  the  property,  and 
upon  information  of  these  facts,  and  at  the . 
request  of  the  appellee,  voluntarily  recon- 
veyed  said  property  to  appellee;  that  at  the 
time  of  the  execution  of  said  deed  she  meant 
and  Intended  to  hold  and  retain  the  same  for 
and  during  the  continuance  of  the  married 
relations  between  her  and  her  husband,  and 
same  was  not  to  be  delivered,  or  to  have  any 
force  or  effect  as  a  conveyance,  except  in  the 
event  she  should  die  prior  to  her  said  hus- 
band; that  same  should  not  be  considered  as 
delivered  except  in  tliat  event.  It  is  further 
averred  that  she  and  her  husband  are  Ger- 
mans, and  are  unable  to  read  the  English 
language;  that  she  had  confided  in  and  re- 
lied upon  the  advice  of  one  Samuel  Matting- 
ly,  a  notary  public,  and  who  was  agent  for 
the  defendant  Biiilding  &  Loan  Association, 
who  advised  her  that  such  a  deed  as  she 
signed  would  in  no  way  affect  her  right  and 
interest  in  the  property  in  the  event  she  sur- 
vived her  husband,  and  that  she  acted  upon 
Ills  advice,  and  procured  lilm  to  make  the 
deed;  that  she  did  not  read  and  could  not 
read  any  ot  the  provisions  of  said  policy,  and 
that  none  of  said  provisions  In  said  policy 
were  read  to  her,  and  she  had  no  knowledge 
or  information  about  any  of  the  provisions 
of  said  policy;  and  that  she  never  had  pos- 
session of  said  policy,  but  same  was  always 
in  possession  of  the  loan  association,  which 
had  the  mortgage  on  said  property.  Appel- 
lee's second  paragraph  of  reply  to  appellant's 
fourth  paragraph  of  answer,  setting  up  Judg- 
ment lien,  alleges  that  plaintiff  and  one  Jo- 
seph Feist  are  wife  and  husband;  that  they 
live  together  as  one  family  in  the  state  of  In- 
diana, and  have  so  lived  for  40  years;  that 
plaintiff  has  been  a  resident  and  householder 
of  Indiana  for  40  years;  that  lier  husband 
is  an  invalid,  and  has  no  estate;  that  at  the 
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time  of  the  rendition  of  the  Judgment  set  out 
In  defendant's  answer,  and  erer  since,  all  the 
property  of  which  plaintiff  was  owner  was 
worth  less  than  $600,  and  that  she  claims  all 
of  said  property  free  from  Judgment  Hen  set 
out  in  said  fourth  paragraph  of  answer.  A 
trial  resulted  In  a  verdict  In  favor  of  appel- 
lee for  $634.20,  $122  of  which  appellee,  with 
the  leave  of  the  court,  remitted,  and  Judg- 
ment was  rendered  In  her  favor  for  $512.20. 
The  Building  &  Loan  Association  filed  a 
cross-complaint,  which  was,  with  the  coti- 
sent  of  the  court,  withdrawn,  and  which  need 
not  be  further  mentioned.  Appellant  assigns 
as  error  the  action  of  the  court  In  overruling 
appellant's  demurrer  to  appellee's  complaint; 
in  overruling  appellant's  demurrer  to  the  sec- 
ond paragraph  of  appellee's  reply;  In  over- 
ruling appellant's  demurrer  to  the  fourth  par- 
agraph of  appellee's  reply;  and  in  overruling 
the  appellant's  motion  for  a  new  trial. 

It  is  insisted  that  the  complaint  is  insuffi- 
cient, because  it  declares  ownership  of  the 
plaintiff  In  lot  No.  25  In  McTeagart's  addition 
to  the  city  of  Washington,  Daviess  county, 
Ind.,  while  the  policy  shows  that  the  defend- 
ant insurance  company  agreed  to  insure 
plaintiff  against  loss  by  fire  of  a  dwelling  sit- 
uated on  lot  25  In  McTeagart's  Fifth  addi- 
tion to  the  city  of  Washington,  Ind.  The  va- 
riance between  the  description  in  the  com- 
plaint and  in  the  policy  is  manifestly  cleri- 
cal. The  complaint  allegfes  that  appellant 
owned  the  dwelling  house  and  personal  prop- 
erty therein  on  a  certain  lot.  Whether  the 
error  was  In  the  complaint  or  In  the  policy. 
It  was  evident  the  court  would  have  given 
leave  to  correct.  The  variance  might  have 
been  good  ground  of  objection  to  the  intro- 
duction of  the  policy  In  evidence,  but  did 
not  make  the  complaint  bad. 

It  is  contended  the  second  paragraph  ot  re- 
ply to  the  first  and  second  paragraphs  of  an- 
swer Is  bad— First,  because,  on  its  face  It  de- 
clares the  property  to  have  been  conveyed  In 
trust  for  the  use  of  Joseph  Feist,  and  that 
that  was  the  purpose  of  the  grantor;  second, 
because  it  purports  to  answer  both  the  first 
and  second  paragraphs  of  the  answer,  which 
it  does  not  do;  third,  because  said  grantor 
expressly  admits  by  her  pleading  that  under 
certain  conditions  said  deed  was  to  pass  title 
from  her  to  her  grantee,  and,  no  words  of 
limitation  having  been  inserted  In  said  deed, 
it  must  be  taken  and  considered  as  a  deed 
absolutely  in  fee  simple  as  against  the  gran- 
tor In  this  case;  fourth,  because  It  Is  a  de- 
parture from  the  facts  pleaded  in  the  com- 
plaint. The  paragraph  In  question  declares 
that  at  the  time  of  making  the  deed  it  was 
the  intention  of  the  grantor  to  retain  it  in  her 
possession  during  the  existence  of  the  mar^ 
riage  relation  between  appellee  and  her  hus- 
band, Joseph  Feist,  and  that  it  was  not  to 
be  delivered  and  to  have  no  effect  except  In 
the  event  appellee  should  die  before  her  hus- 
band. A  delivery  of  a  deed  Is  an  essential 
part  of  its  execution;  without  delivery  there 


is  no  execution.  A  delivery  Is  not  effectlvte 
without  an  Intent  on  the  part  of  the  grantor 
that  it  is  to  be  delivered,  accompanied  by  an 
act  to  carry  out  such  intent.  German  Ins. 
Co.  V,  Gibe  ail.)  44  N.  B.  490;  Osborne  et 
al.  T.  Esllnger,  155  Ind.  351,  58  N.  E.  430. 
80  Am.  St.  Rep.  240;  Flfer  et  al.  v.  Rachels 
et  al.,  27  Ind.  App.  654,  62  N.  B.  68.  There 
are  numerous  decisions  to  the  effect  that  the 
acceptance  of  a  party  to  whom  a  conveyance 
is  made  for  his  benefit  will  be  presumed  un- 
til the  contrary  appears,  and  the  instrument 
takes  effect  without  waiting  for  a  delivery 
to  the  grantee  named.  The  anthoHties  in 
this  state  go  no  farther  than  to  hold  that. 
If  a  deed  is  recorded  by  the  grantor,  the  de- 
livery will  be  presumed,  but  this  presumption 
may  be  overthrown.  The  question  of  deliv- 
ery is  to  be  determined  by  the  court  or  Jury. 
Fireman's,  etc.,  Ins.  Co.  y.  Dunn,  22  Ind. 
App.  336,  337,  53  N.  E.  253,  and  cases  cited. 
It  appears  that  appellee,  after  the  deed  was 
placed  on  record,  took  possession  of  the  same, 
and  exercised  dominion  over  it,  and  that  the 
grantee  had  no  knowledge  of  its  existence, 
and  It  was  the  purpose  that  It  should  not  be 
delivered  except  upon  conditions  set  out 
There  was  no  delivery.  Weber  et  al.  v. 
Christen  et  al.  (m.)  11  N.  B.  898,  2  Am.  St 
Rep.  68;  Glfford  v.  Corrlgan  (N.  T.)  11  N. 
B.  498;  Forward  v.  Continental  Ins.  Oo. 
(N.  T.)  37  N.  B.  616,  25  L.  R.  A.  637;  Knop 
V.  National  Fire  Ins.  Co.  (Mich.)  59  N.  W. 
653;  Imperial  Ins.  Co.  v.  Dunham  (Pa.)  12 
Atl.  675,  2  Am.  St.  Rep.  686;  Elliott  v.  Ash- 
land Ins.  Co.  (Pa.)  12  Atl.  676,  2  Am.  St  Rep. 
703;  Osborne  et  al.  v.  Esllnger,  supra;  Fire- 
man's, etc.,  Ins.  Co.  v.  Dunn,  supra. 

The  first  and  second  paragraphs  of  answer 
pleaded  substantially  the  same  defects,  viz., 
no  title,  no  Insurable  Interest,  because  of  the 
deed  to  Antonla  Feist  It  is  good  as  to  both. 
The  fact  that  there  was  no  delivery,  and 
therefore  no  conveyance,  meets  these  objec- 
tions. We  cannot  agree  with  counsel  for 
appellant  that  the  reply  is  a  departure  froin 
the  complaint 

The  complaint  avers  title  in  appellee.  Ap- 
pellant averred  facts  to  show  there  was  uo 
title;  that  the  title  had  been  conveyed.  The 
reply  pleaded  facts  to  avoid  the  facts  set  up 
in  the  answer.  These  facts  support  the  com- 
plaint 

It  is  urged  that  the  second  paragraph  of 
reply  to  the  fourth  paragraph  of  answer  Is 
bad,  for  the  reason  that  the  husband  and 
wUie  cannot  each  claim  an  exemption  to  tbe 
amount  of  $600  when  living  together.  As  it 
does  not  appear  that  the  husband  was  claim- 
ing an  exemption  as  a  householder,  tbe  ques- 
tion is  not  presented.  It  is,  however,  ar- 
gued against  this  paragraph  that  It  does  not 
show  that  the  Judgment  which  it  is  alleged 
In  tbe  answer  was  a  lien  upon  the  property 
insured  was  a  Judgment  upon  a  contract  of 
tbe  appellee.  The  right  of  exemption  is  giv- 
en only  upon  contracts  express  or  implied, 
and  when  such  right  is  pleaded  it  must  ap- 
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pear  that  tbe  Judgment  was  of  tbe  cbarac- 
ter  entitling  the  claimant  to  the  exemption. 
The  reply  contains  no  facts  upon  whidb  to 
Dredlcate  the  claim.  Goldthait  et  al.  ▼. 
Walker  et  al.,  134  Ind.  527,  34  N.  B.  378, 
and  cases  cited. 

Judgment  reversed,  with  Instruction  to  sus- 
tain demurrer  to  second  paragraph  of  reply 
and  to  the  fourth  paragraph  of  answer. 
Questions  presented  by  motion  for  a  new 
trial  may  not  be  raised  again,  and  are  there- 
fore mot  considered. 


SOUTHERN  INDIANA  BY.  CO.  T.  DAVIS.* 

(Appellate  Court  of  Indiana,  DlTision  No.  2. 
Oct.  6,  1903.) 

INJURY  TO  BUPLOYA-CONCURRBNT  NEOLI. 
OENCB— RT7I.E3  —  CUSTOM  AND  HABIT  —  EVI- 
DENCE—CONCLUSION— NEGATIVE  TESTIMONY 
—  IRRESPONSIVE  ANSWER  —  SPBCULATIVH 
DAMAGES  —  FELLOW  SERVANTS  —  INSTRUC- 
TIONS—STATEMENT  OF  COUNSEL— HARMLESS 
BRSOR. 

1.  Though  lnjiu7  to  a  fireman  on  a  locomo- 
tire  from  a  collision  is  due  to  the  concarrent 
negligence  of  a  railroad  company  other  than  his 
employer  and  of  the  engineer  in  control  of  hii 
engine,  so  tliat  be  has  a  cause  of  action  against 
his  employer,  he  may  sue  the  other  company 
separately. 

2.  The  habit  and  custom  of  the  conductors, 
engineers,  and  employes  of  two  railroad  com- 
panies as  to  what  shall  be  done  when  their 
trains  approach  an  intersection  where  trains  of 
one  company  come  on  the  track  of  the  other 
company,  may  make  a  new  role  and  supersede 
an  old  one. 

S.  The  answer  of  witness,  in  an  action  for 
injury  to  a  locomotire  fireman,  to  the  question 
what  prevented  plaintiff  from  answering  to  wit- 
ness' calls  to  go  out  on  engines,  "sometimes  he 
would  be  feeling  bad,  and  would  fall  down  with 
his  ankle,"  la  objectionable,  as  a  conclusion. 

4.  Testimony  of  witness,  in  an  action  for  per- 
sonal injury,  that  plaintiff  never  complained  of 
his  ankle  before  the  accident,  though  of  a 
negative  character,  may  be  considered  by  the 

5.  The  answer  to  the  question  what  had  been 
plaintiff's  condition  with  respect  to  his  ankles 
since  the  accident,  that  he  complained  of  them 
for  some  time  thereafter,  is  irresponsive. 

6.  Overruling  a  motion  to  strike  out,  address- 
ed to  a  question  and  answer,  is  not  error,  tbe 
question  being  proper. 

7.  In  an  action  for  injury  to  a  locomotive 
fireman,  testimony  that  extra  firemen  on  the 
road  were  in  line  of  promotion  to  regular  fire- 
men in  case  of  vacancy  ia  improper,  it  not 
appearing  that  there  was  any  rule  that  promo- 
tion would  follow  a  vacancy;  so  that  it  was 
speculative. 

8.  Negligence  of  a  locomotive  engineer  Is  not 
to  be  imputed  to  his  fireman,  who  is  not  chaiv 
ged  with  the  management  or  authorized  to  man- 
age the  engine,  but  is  subject  to  the  orders  and 
directions  of  the  engineer. 

9.  In  an  action  for  injury  to  a  locomotive 
fironan  from  collision  between  his  train  and 
that  of  defendant,  a  railroad  company  other 
than  his  employer,  an  instruction  erroneously 
relieving  his  engineer  from  negligence  is  harm- 
less; the  negligence  of  his  engineer  not  being 
imputable  to  hun. 

10.  Refusal  of  an  instruction  covered  by  oth- 
era  given  is  not  error. 

11.  Refusal    of    an    instruction    bottomed    on 
plaintiff's  not  knowing  a  custom  is  harmless, 

t  8.  Sm  Neclisenc^  vol.  XJ.  Cent.  Dig.  i  lU. 

*  Superseded  by  opinion,  69  N.  B.  660.    Rebearlng 


the  jury,  by  answers  to  special  Interrogatories^ 
having  found  that  he  knew  the  custom. 

12.  Statement  of  plaintiff's  counsel,  In  his  ar- 
gument to  the  jury,  that  the  interrogatories  had 
been  ^ut  to  tiiem  by  defendant  to  entangle 
them,  is  not  prejudicial,  the  court  having  sus- 
tained a  motion  to  withdraw  the  language  from 
the  jury,  and  in  his  instructions  directed  the 
jury  to  disregard  it. 

Appeal  from  Circuit  Court,  Martin  Coun- 
ty;  H.  Q.  Houghton,  Judge. 

Action  by  John  R.  Davis  against  the  South- 
ern Indiana  Railway  Company.  Judgment 
for  plaintiff.    Defendant  appeals.    Affirmed. 

James  B.  Marshall,  F.  M.  Trissal,  and  Shea 
&  Wood,  for  appellant  A.  J.  Clark  and 
Gardiner  &  Gardiner,  for  aroellee. 


COMSTOCK,  P.  J.  Appellee  was  plaintiff 
below.  Tbe  Evansville  &  Indianapolis  Ball- 
road  Company  owns  and  operates  a  railroad 
running  north  and  south  by  the  town  of  Ei- 
nora.  In  Daviess  county,  at  which  place  It 
maintains  a  station.  The  Southern  Indiana 
Railway  Company,  appellant,  owns  and  op- 
erates a  railroad  running  east  and  west  from 
Elnora  to  Westport,  in  Decatur  county.  The 
latter  company  uses  the  former's  Elnora 
station,  which  It  reaches  from  tbe  north,  by 
means  of  passing  its  trains  over  the  north 
stem  of  a  Y  onto  the  main  track  of  the 
Evansville  &  Indianapolis  Railroad  Compa- 
ny, thence  backing  down  to  tbe  station,  and 
thence  regaining  Its  own  track  by  heading 
out  on  the  south  stem  of  the  Y.  On  August 
24,  1898,  as  appellant's  passenger  train  No. 
1,  headed  In  a  northerly  direction,  was  in 
the  act  of  passing  from  the  Y  to  the  main 
track  of  the  Elvansvllle  &  Indianapolis  Rail- 
way Company,  It  collided  with  the  latter's 
south-bound  locomotive  drawing  Its  passen- 
ger train  No.  33. 

The  complaint  was  In  two  paragraphs. 
The  first  charges  the  defendant  with  negli- 
gence as  follows:  "That  for  the  purpose  of 
moving,  conducting,  and  running  tbe  locomo- 
tives, cars,  and  trains  of  the  defendant  from 
said  town  of  Elnora  to  the  town  of  Washing- 
ton, In  the  state  of  Indiana,  the  defendant, 
the  Southern  Indiana  Railway  Company,  by 
an  agreement  with  said  Evansville  &  Indian- 
apolis Railway  Company,  has  certain  track 
privileges  over  the  right  of  way  and  rail- 
road tracks  of  said  Evansville  &  Indianapolis 
Railway  from  the  place  where  the  defend- 
ant's switch  at  Elnora,  Indiana,  Intersects 
and  transfers  Its  locomotives  and  cars  to  the 
main  line  of  said  Evansville  &  Indianapolis 
Railway  tracks  to  the  town  of  Washington 
as  aforesaid;  that  by  the  rules  and  regula- 
tions adopted  and  agreed  upon  by  and  be- 
tween the  defendant  and  said  Evansville  & 
Indianapolis  Railway  Company  it  was  at 
the  time  hereinbefore  complained  of  the  dut7 
of  the  defendant.  Its  agents,  engineers,  con- 
ductors, and  other  employes  in  operating 
Its  locomotives,  cars,  and  trains,  before  It  en- 
tered upon  the  track  of  the  said  Evansviil* 
denied. 
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&  Indianapolis  Ballway  Company,  to  stop 
Its  locomotlYes,  cars,  and  trains  on  said 
switch  hereinbefore  mentioned,  and  send  for- 
ward a  flagman  to  prevent  the  locomotives, 
cars,  and  trains  that  might  be  upon  the  said 
right  of  way  and  tracks  of  the  defendant 
railway  company  herein  from  entering  upon 
the  right  of  way  and  tracks  of  the  Bvans- 
viUe  &  Indianapolis  Ballway  Company  In 
violation  of  the  rules  governing  the  track 
privileges  of  the  defendant  company  upon 
the  right  of  way  and  tracks  of  the  said 
Evansville  &  Indianapolis  Railway  Compa- 
ny, and  for  the  purpose  of  giving  to  the 
locomotives,  cars,  and  trains  of  the  Evans- 
Ville  &  Indianapolis  Railway  a  preference 
over  said  tracks  of  the  Evansville  &  Indlau- 
apolis  Railway  Company,  and  for  the  further 
purpose  of  protecting  the  lives  of  the  em- 
ployes and  the  property  of  said  Evansville 
&  Indianapolis  Railway  Company;  that  the 
Evansville  &  Indianapolis  trains  had  right 
of  track  inside  the  yard  limits  at  Elnora; 
that  the  defendant  negligently  and  carelessly 
failed  to  discharge  the  alleged  duty  as  above 
set  out,  but  negligently  and  carelessly  ran  its 
train  at  the  rate  of  twenty-five  miles  per 
hour  over  said  Intersection  and  onto  the 
main  track  of  the  Evansville  &  Indianapolis 
Bailroad,  and  collided  with  the  said  train 
thereon,  causing  plalntlfTs  injury."  The  sec- 
ond paragraph  is  substantially  as  the  first, 
except  that  it  does  not  allege  that  the  Evans- 
ville &  Indianapolis  train  had  the  right  of 
track.  To  these  two  paragraphs  of  com- 
plaint separate  demurrers  were  addressed, 
which  were  overruled  by  the  court,  and  ex- 
ceptions were  reserved  by  appellant. 

The  appellant's  answer  was  in  two  para- 
graphs: First  General  denial.  Second.  Sets 
out  the  facts  of  track  connection  at  grade, 
joint  use  of  track  by  appellant  and  Evans- 
ville &  Indianapolis  Railroad  between  El- 
nora and  Washington,  Daviess  county,  for  a 
period  of  more  than  four  months,  during  all 
of  which  time  appellee  was  a  fireman  on  the 
Evansville  &  Indianapolis,  and  was  familiar 
with  said  Joint  use  of  track,  station,  and 
yards.  "Rule  I.  S.  I.  railway  trains  and  en- 
gines will  occupy  the  main  track  inside  the 
yard  limits  at  Elnora  in  time  of  all  trains. 
Have  your  train  under  full  control."  Also 
rule  C  and  marginal  rule,  as  follows:  "(C) 
When  tracks  of  two  railroads  cross  each  oth- 
er, or  In  any  way  connect  at  common  grade, 
all  trains  or  engines  passing  over  such  tracks 
must  come  to  a  full  stop  before  reaching 
such  crossing."  "Yard  limit  signs  have  been 
erected  at  the  following  points:  Overholzen 
and  Lancaster  Branch,  Worthlngton,  El- 
nora, and  Washington.  It  will  not  be  neces- 
sary for  any  train  or  engine  occupying  the 
main  track  inside  the  yard  limits  to  be  pro- 
tected by  flagmen  except  in  the  time  of  sec- 
ond-class trains"— were  in  full  force  and  ef- 
fect on  said  date,  with  full  knowledge  of  ap- 
pellee. That  appellee,  with  the  other  em- 
ployes, disregarded  rule  0  and  rule  I,  and 


violated  the  law  by  running  their  train  at  a 
high  rate  of  speed,  to  wit,  30.  nuJes  per  hour. 
Inside  yard  limits  at  Elnora,  without  having 
train  under  full  control,  and  without  coming 
to  a  full  stop,  and  without  first  ascertaining 
that  appellant's  train  was  approaching  the 
intersection  in  full  view  on  its  schedule  time, 
and  about  to  pass  out  on  the  Evansville  & 
Indianapolis  track,  where  it  had  right  of  way 
at  that  time. 

The  plaintiff  filed  reply  in  three  para- 
graphs: The  first,  a  general  denial.  The 
second  alleges  that  the  engine  was  in  the  ex- 
clusive and  full  control  of  the  engineer  of 
the  Evansville  &  Indianapolis  Company; 
that  he  (the  appellee)  was  under  complete 
control  and  subject  to  the  orders  and  direc- 
tion of  the  engineer  and  conductor.  The 
third  alleges,  in  substance,  that  the  defend- 
ant had  for  a  period  of  more  than  four 
months  been  In  the  habit  of  sending  out  a 
flagman  at  said  point  of  intersection  at  the 
time  mentioned,  and  that  because  of  that 
fact  a  custom  was  established  which  gave 
the  Evansville  &  Indianapolis  train  right  of 
track,  and  therefore  a  right  to  proceed  across 
said  intersection  without  stopping,  because 
said  flag  was  not  out.  Demurrers  to  second 
and  third  paragraphs  of  reply  were  over- 
ruled, and  exceptions  taken. 

Upon  the  trial  a  verdict  was  returned  in 
favor  of  appellee  for  $4,500,  of  which  sum 
appellee  remitted  ?1,OCO,  and  the  court  render- 
ed Judgment  for  $3,500.  A  motion  for  judg- 
ment on  the  facts  found  in  answer  to  inter- 
rogatories submitted  to  the  Jury  and  a  mo- 
tion for  a  new  trial  were  each  overruled, 
and  exceptions  taken. 

Specifications  of  the  assignment  of  errors 
from  1  to  6,  Inclusive,  question  the  sufficien- 
cy of  the  several  paragraphs  of  the  com- 
plaint. In  Southern  Ind.  B.  Co.  v.  Peyton, 
157  Ind.  690,  61  N.  E.  722  (a  case  grow- 
ing out  of  the  same  collision.  Peyton  was 
the  engineer  and  appellee  was  the  fireman  on 
the  locomotive  on  the  Evansville  &  Indian- 
apolis Railroad),  the  questions  raised  by 
these  specifications  are  decided  adversely  to 
appellant 

The  seventh  and  eighth  speclflcatlon  of  er- 
ror relate  to  the  sufficiency  of  the  appellee's 
second  paragraph  of  reply,  to  which  a  de- 
murrer was  overruled.  We  have  set  out  the 
substance  of  the  paragraph  in  question,  and 
the  paragraph  of  answer  to  which  it  refer- 
red. It  avers  that  the  engine  that  was  ao 
operated  as  to  cause  appellee's  injury  was 
under  the  exclusive  and  full  control  of  the 
engineer,  and  that  appellee  was  under  the 
complete  control  and  subject  to  the  orders 
of  and  the  directions  of  the  engineer  and 
conductor.  It  is  insisted  that  this  paragraph 
of  the  reply  is  bad  because  it  shows  that 
another  than  appellant  caused  appellee's  in- 
juries. The  reply  must  be  cousldered  in  con- 
nection with  the  other  pleadings  to  which 
it  relates.  The  complaint  alleges  that  appel- 
lee's injuries  were  due  to  the  negligence  at 
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appellant;  the  answer  that  the  collision  was 
caused  by  the  disregard  of  the  law  and  the 
mlefl  for  the  operation  of  the  EyansTlUe  & 
Indianapolis  Bailway  Company.  The  reply 
avers  that  the  appellee  was  not  In  any  way 
responsible  for  either  the  violation  of  the 
law  or  of  the  rules  governing  the  <^eratlon 
of  the  Bvansvllle  &  Indianapolis  Railway 
Company,  of  which  he  was  an  employfi.  The 
injury  to  the  appellee  was  due  to  the  neg- 
ligence of  appellant  and  the  Bvansville  &  In- 
dianapolis Railway  Company,  tinder  the  co- 
employd's  liability  act,  If  the  accident  was 
due  to  the  negligence  of  the  engineer  In 
control  of  the  engine  of  which  the  appellee 
was  fireman,  under  the  averments  of  the  sec- 
ond paragraph  of  reply  be  would  have  had  a 
right  of  action  against  his  employer  corpora- 
tion. If  the  accident  was  due  to  the  negli- 
gence of  the  appellant  and  the  Evansvllle  & 
Indianapolis  Railway  Company,  he  would 
have  a  right  of  action  against  either  or  both 
of  them.  He  charges  that  the  negligence  of 
the  appellant  caused  bis  injury.  That  the 
negligence  of  another  corporation,  for  which 
be  was  in  no  way  responsible,  contributed  to 
His  injury,  would  not  defeat  his  right  of  ac- 
tion against  appellant 

The  ninth  and  tenth  errors  assigned  ques- 
tion the  sufficiency  of  the  third  paragraph  of 
the  reply.  It  is  argued  that  this  paragraph 
proceeds  upon  the  theory  that  although  the 
appellant  company  and  the  Evansvllle  &  In- 
dianapolis Railway  Company  had  written 
rules,  made  for  the  purpose  of  controlling  the 
movements  of  trains  and  for  the  government 
of  employte  at  the  particular  time  and  place 
in  question,  to  wit,  the  Junction  of  the  two 
roads  at  Elnora,  yet  the  employes  of  the  ap- 
pellant company  and  appellee  could,  by  a 
custom  or  habit,  established  by  themselves, 
without  any  authority  from  their  employers, 
change  the  written  rules;  that  they  might 
then  continuously  and  repeatedly  violate  the 
rules,  and  excuse  themselves  from  negligence 
on  that  account  The  construction  given  to 
rule  C  (which  requires  a  train  approaching 
a  crossing  to  stop)  by  the  Supreme  Court  in 
Southern  Ind.  R.  Co.  v.  Peyton,  supra,  did 
not  require  the  api>ellee  engineer  to  stop  his 
train  at  the  Intersection  of  the  roads  to  ascer- 
tain whether  another  train  was  about  to 
come  upon  his  track.  The  custom,  conduct 
and  manner  of  handling  both  roads  for  more 
than  four  months  Immediately  preceding  the 
accident  by  their  respective  conductors,  en- 
gineers, and  employes,  gave  to  and  recognized 
the  right  of  the  Eivansville  &  Indianapolis 
trains  to  have  the  right  of  way  in  the  yards 
at  the  town  of  Eluora  and  at  a  point  therein 
wliere  appellee  was  Injured,  and  appellant 
has  dally  for  said  four  months,  when  Its 
trains  were  approaching  the  point  of  Junction, 
sent  forward  a  flagman  on  the  Evansvllle  & 
Indianapolis  Road  to  warn  the  engineer  of 
any  approaching  train.  The  custom  and  the 
omission  of  which  proximately  contributed 
to  appellee's  injury  was  omitted  by  appellant 
68N.K.-13 


Rules  may  be  made  and  be  superseded  by 
habit  and  custom.  Southern  Ind.  R.  Co.  v. 
Peyton,  supra. 

It  is  averred  that  upon  occasion  named  the 
appellant  failed  to  give  the  customary  sig- 
nal. Upon  the  construction  of  the  rule  re- 
ferred to,  we  do  not  feel  warranted,  upon 
the  facts  averred,  to  hold,  as  a  matter  at 
law,  that  the  fireman  was  guilty  of  contrib- 
utory negligence. 

The  following  question  was  propounded  to 
James  L.  Cox,  a  witness  in  behalf  of  ap- 
pellee, upon  his  examination  in  chief:  "What 
if  anything,  prevented  him  [appellee]  from 
answering  or  responding  to  your  calls  to  go 
out  upon  engines,  if  you  know?"  Upon  mo- 
tion of  appellant  the  court  struck  out  a  por- 
tion of  the  answer,  but  overruled  the  motion 
as  to  the  following:  "Sometimes  he  would  be 
feeling  bad,  and  would  fall  down  with  bis 
ankle."  The  witness  had  testified  that  it 
was  his  duty  to  see  that  the  engineers  and 
firemen  reported  to  him  when  they  were  call- 
ed out  The  evidence  is  Claimed  to  be  in- 
competent as  irresponsive,  as  self-serving,  as 
made  in  tbe  absence  of  appellant,  and  long 
after  tbe  injury  was  received.  It  has  been 
frequently  decided  In  this  state  that  an  in- 
jured person  may  give  in  evidence  declara- 
tions connected  with  existing  suffering  and 
expression  of  it  but  cannot  give  an  account 
of  the  manner  in  which  he  received  his  in- 
juries. The  interval  of  time  between  the 
injury  and  expression  of  pain  would  go  to 
the  weight  of  the  testimony,  but  not  its  ad- 
missibility. Board,  etc.,  v.  Leggett  116  Ind. 
544,  18  N.  B.  53;  Pelrce,  Rec..  v.  Jones,  22 
Ind,  App.  173,  53  N.  E.  431;  City  of  Hunting- 
ton V.  Burke,  21  Ind.  App.  661,  62  N.  BJ.  415. 
The  answer  was  the  statement  of  a  conclu- 
sion, and  the  motion  should  have  been  sus- 
tained. Upon  cross  examination  the  follow- 
ing question  was  asked  the  witness:  "When 
he  went  to  work,  and  did  not  go  out  on  the 
road,  you  do  not  know,  of  your  own  personal 
knowledge,  his  reason,  do  youT"  to  which  he 
answered:  "Yes,  sir.  I  know  that  he  always 
came  over  before  he  would  go  to  report,  and 
would  say  that,  if  anything  happens  to-night 
I  cannot  go  out  on  account  of  my  ankle 
hurting  me."  It  is  manifest  that  the  witness 
drew  an  inference  from  this  statement  of  the 
appellee  to  account  for  bis  failing  to  go  on 
duty. 

The  following  question  to  the  same  witness, 
and  answer  thereto,  were  objected  to  upon 
tbe  grounds  given  to  the  last  question  con- 
sidered. "Q.  If  you  know,  you  may  state 
whether  he  ever  made  complaint  of  his  ankle 
until  after  he  was  Injured  in  the  wreck  of  the 
Evansvllle  &  Indianapolis  Railway.  Ans.  No. 
sir;  never  did  make  any  complaint  until  aft- 
er he  was  hurt."  Tbe  evidence  elicited  by 
this  question  was  of  a  negative  character. 
Necessarily,  it  could  be  entitled  to  but  little 
weight  but  that  was  for  the  Jury. 

The  court  permitted  the  following  question 
to  Daniel  S.  Cook,  and  the  answer  thereto, 
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over  appellant's  objection:  "Q.  What  has 
been  hla  condition,  with  reference  to  his  an- 
kles, and  also  his  lower  limbs,  since  the 
wreck?  Ans.  Well,  he  complained  of  his 
ankles  for  some  time  after  the  wreck."  The 
generally  miderstood  meaning  of  the  verb 
"complain"  Is  to  express  regret  or  pain.  The 
answer  was  not  responsive. 

The  following  question  addressed  to  the 
witness  Paine:  "What  was  bis  condition  at 
the  time,  and  especially  with  reference  to  his 
ankles?"  was  answered,  "Well,  he  complain- 
ed of  his  ankles,  and  they  would  swell  up  on 
him."  The  motion  to  strike  out  was  address- 
ed to  the  question  and  answer.  The  question 
was  proper.  It  was  not  error  to  overrule  the 
motion. 

The  court  overruled  the  appellant's  objec- 
tion to  the  following  question  put  to  Daniel 
S.  Cook:  "Q.  What  has  been  his  condition, 
with  reference  to  his  ankles,  and  also  his 
lower  Umbs,  since  the  wreck?"  The  witness 
answered,  "Well,  he  complained  of  his  ankles 
for  some  time  after  the  wreck."  The  answer 
was  irresponsive,  and  the  motion  to  strike 
out  should  have  been  sustained. 

The  following  question  to  Ida  Kern:  "Q. 
During  that  time  you  may  state  whether  be 
made  any  complaint  about  being  unable  to 
labor  or  work,"  was  answered:  "Well,  during 
the  time  that  he  was  there  be  was  laid  up 
several  different  times  complaining  of  his 
ankles  hurting  him,  and  I  made  inquiry  sev- 
eral times  why  he  was  not  at  work,  and  they 
said  it  was  on  account  of  his  ankles."  The 
court  struck  out  all  after  "him."  For  reasons 
last  above  given  there  was  no  error  in  this 
ruling. 

John  B.  Davis,  appellee,  was  permitted  to 
answer,  over  appellant's  objection:  "Q.  State, 
if  yon  know,  whether  an  extra  fireman  on 
the  EvansvUle  and  Indianapolis  railroad  and 
the  EvansvUle  and  Terre  Haute  Railroad,  at 
the  time  you  were  injured,  was  promoted  to 
regular  fireman  in  case  of  vacancy?  Ans. 
Yes,  Bif;  they  were  In  line  of  promotion." 
The  testimony  was  improper.  The  promo- 
tion was  too  problematical  and  uncertain.  It 
was  speculative.  It  does  not  appear  that 
there  was  any  rule  that  promotion  would  fol- 
low vacancy.  Railroad  Co.  v.  Elliott,  149  U. 
S.  266, 13  Sup.  Ct.  837,  37  L.  Ed.  728;  Brown, 
Adm'x,  V.  The  Chicago,  etc.,  R.  Co.,  64  Iowa, 
652,  21  N.  W.  193. 

Appellant  complains  of  instructions  Nos.  4 
and  6  given  to  the  jury  at  the  request  of  ap- 
pellee. Instruction  No.  4  in  effect  said  that, 
if  the  appellee  was  not  charged  with  the  man- 
agement, or  authorized  to  manage,  the  engine 
and  train  upon  which  he  was  employed,  and 
that  as  fireman  he  was  immediately  before 
and  at  the  time  ot  receiving  his  injuries  sub- 
ject to  the  orders  and  directions  of  the  engi- 
neer of  the  engine  on  which  he  was  em- 
ployed, and  when  directed  he  was  obliged  to 
obey,  then  the  negligence,  if  any,  of  said  en- 
gineer should  not  be  Imputed  to  him.  In  this 
there  was  no  error.    What  we  have  said  with 


reference  to  the  second  paragraph  of  reply  ia 
applicable  to  this  instruction. 

Instruction  6  Informed  the  Jury  tliat,  if  the 
switch  target  showed  the  track  clear  to  the 
engineer  and  fireman  of  the  EvansvUle  & 
Indianapolis  Railway,  even  though  said  en- 
gineer and  fireman  saw  or  might  have  seen 
defendant's  train  approaching  the  intersec- 
tion on  its  Y,  they  would  have  the  right  to 
presume  that  the  employes  in  charge  of  de- 
fendant's train  would  stop  the  same  before  it 
approached  so  near  the  EvansvUle  &  Indian- 
apolis Railway  as  to  make  it  unsafe  for  the 
train  on  that  road  to  pass  by,  and  they  would 
have  had  a  right  to  act  upon  that,  and  pro- 
ceed upon  their  way  until  they  discovered  that 
the  employes  would  not  stop  their  train,  even 
though  it  should  then  be  too  late  to  stop  the 
EvansvUle  &  Indianapolis  train  in  time  to 
prevent  such  collision.  The  Instruction  was 
too  broad.  It  in  effect  relieved  the  engineer 
and  fireman  of  the  obligation  of  using  ordi- 
nary care.  The  facts  set  out  in  the  instruc- 
tion were  to  be  taken  into  account  in  deter- 
mining the  question  of  the  negligence  of  the 
EvansvUle  &  Indianapolis  Railway  Company; 
but,  conceding  that  this  instruction  was  er- 
ror, it  could  not  overthrow  the  rights  of  the 
appellee,  to  whom  the  negligence  of  the  en- 
gineer and  conductor  could  not  be  Imputed. 

It  is  argued  that  the  refusal  to  give  to  the 
Jury  instructions  Nos.  1,  10,  and  21  tendered 
by  appellant  was  error.  Instruction  1  direct- 
ed the  Jury  to  return  a  verdict  in  favor  of  the 
appellant  It  took  from  the  Jury  the  right  to 
determine  the  question  of  negligence  and  coa- 
tributory  negligence.  The  rejection  was  not 
error.  Instruction  21  is  as  follows:  "Twen- 
ty-First. There  has  been  evidence  introduced 
for  the  purpose  of  showing  that  the  servants 
of  the  defendant  company  had  by  practice 
and  custom  changed  the  written  rules  of  said 
company  governing  the  movements  of  their 
trains  at  the  point  of  intersection  where  said 
accident  occurred.  I  Instruct  yon  that,  no 
matter  what  has  been  the  practice  and  cus- 
tom of  the  servants  of  the  two  companies  as 
to  stopping  and  flagging  their  respective 
trains  at  the  point  of  Intersection,  unless 
John  R.  Davis  knew  of  said  practice  and  cus- 
tom, and  acted  upon  it,  he  cannot  excuse  him- 
self for  Intentionally  and  voluntarily  violat- 
ing the  rules  of  his  said  company,  with 
which  it  was  bis  duty  to  become  famUIar. 
If  you  find  that  under  such  circumstances 
the  said  John  R.  Davis  violated  the  rules  of 
his  company  in  approaching  said  intersection 
upon  the  date  of  such  accident,  and  you  fur- 
tiier  find  that  his  said  violation  of  said  rules 
in  any  way  contributed  to  hla  injury  com- 
plained of,  then  I  instruct  you  that  he  can- 
not recover  in  this  action,  and  your  verdict 
must  be  for  the  defendant"  Instruction  10 
reads:  "If  you  find  in  this  case  that  the  plain- 
tiff, John  R.  Davis,  could  have  seen  the 
Southern  Indiana  train  approaching  said  in- 
tersection, and  could  have  known  of  the  dan- 
ger in  time  to  tiave  avoided  it  by  care  pro- 
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portlonate  to  tbe  dangerous  surroundings, 
then  the  said  John  R.  Davis  is  charged  with 
seeing  what  he  could  hare  seen  and  knowing 
what  he  coald  hare  known;  and  If,  under 
such  circumstances,  tbe  said  John  R.  Daris 
did  80  fail  to  see  and  know,  and  bis  said 
failure  in  any  way  contributed  to  his  injury, 
tben  I  Instruct  you  that  be  cannot  recover  in 
this  action,  and  your  verdict  should  be  foe 
the  defendant"  In  other  Instructions  re- 
quested by  the  appellant  and  given  by  the 
court  the  jury  in  varying  phraseology  were 
repeatedly  and  plainly  told  that  It  was  tbe 
duty  of  the  appellee  to  be  diligent  In  the  ex- 
ercise of  his  natural  senses;  that  he  could  not 
recover  alone  upon  the  negligence  of  the  ap- 
pellant, but  must  himself  be  free  from  fault 
contributing  to  bis  Injury;  that  he  must  be 
held  to  have  seen  what  he  could  have  seen 
by  looking  carefully  and  by  tbe  exercise  of 
ordinary  care.  The  Instruction  refused  was 
fully  covered  by  others  given,, and  It  was 
therefore  not  reversible  error  to  reject  It 

The  Jury  found.  In  answer  to  interroga- 
tories, that  prior  to  the  date  of  the  collision 
tbe  train  upon  which  tbe  appellee  was  fire- 
man had  been  flagged  by  tbe  servants  operat- 
ing appellant's  train  In  approaching  said 
point  of  intersection,  and  that  appellee  knew 
the  custom  of  the  servants  of  the  appellant 
railway  comjMiny  opei;atlng  its  said  trains  of 
flagging  the  Evansville  &  Indianapolis  Rail- 
way trains  when  they  were  approaching  said 
point  of  intersection  prior  to  the  accident 
These  special  findings  show.  In  the  light  of 
Instructions  given  to  the  effect  that  If  the 
injury  of  appellee  was  in  any  way  due  to  the 
voluntary  violation  on  his  part  of  a  rule  or 
rules  of  bis  company  for  bis  conduct  in  the 
line  of  bis  employment,  be  could  not  recover, 
although  his  injury  might  also  be  attribut- 
able to  the  negligence  of  appellant;  that 
appellant's  right  could  not  have  been  prej- 
udiced by  this  action  of  the  court  It  is  con- 
tended that  the  answers  to  interrogatories 
are  In  irreconcilable  conflict  with  the  gen- 
eral verdict  Considered  together  with  any 
other  facts  which  the  Jury  might  have  ren- 
Bonably  found  under  tbe  Issues  and  the  evi- 
dence, such  conflict  does  not  exist 

It  Is  claimed  that  tbe  damages  assessed 
are  excessive.  There  is  evidence  that  appel- 
lee's injury  was  permanent  "The  damages 
are  not  so  great.  In  view  of  the  evidence, 
as  to  Induce  the  belief  that  the  Jury  acted 
from  prejudice,  partiality,  or  corruption." 
This  court  would  not,  therefore,  under  nu- 
merous decisions,  be  sustained  in  disturbing 
It  Lauter  v.  Duckworth,  18  Ind.  App.,  at 
page  544,  48  N.  E.  867,  and  cases  cited. 

W.  R.  Gardiner,  as  attorney  for  appellee, 
in  bis  closing  argument  to  the  jury,  with 
reference  to  Interrogatories  which  bad  been 
submitted  to  the  jury  to  be  answered,  used 
this  language:  "These  Interrogatories  have 
been  put  to  you  by  tbe  defendant  for  the 
purpose  of  entangling  you."  Tbe  defendant 
excepted  to  said  language,  and  moved  tne 


court  that  It  be  stricken  out,  and  withdrawn 
from  the  jury,  and  tbe  jury  discharged.  The 
coiu-t  sustained  said  motion  so  far  as  to  with- 
draw said  language  from  the  Jury,  admon- 
ished and  Instructed  the  jury  not  to  consider 
such  statement  in  deciding  said  cause,  and 
no  further  statement  on  tbe  subject  was 
made  in  the  Jury's  presence,  but  overruled 
tbe  motion  as  to  tbe  discharge  of  the  Jury. 
In  instruction  No.  7  the  court  said:  "In  the 
consideration  of  this  cause  yon  will  not  con- 
sider the  question  of  what  party  to  this  suit 
requested  interrogatories  to  be  submitted  to 
you.  That  is  not  a  matter  which  you  should 
consider  at  all,  but  in  determining  tbe  right 
of  the  parties  to  this  suit  you  should  only 
consider  the  evidence  and  tbe  law  applicable 
thereto,  as  given  by  the  court"  The  court 
properly  treated  the  statement  of  counsel 
as  improper,  and  his  oral  and  written' in- 
structions directed  the  Jury  to  disregard  It 
The  withdrawal  of  tbe  language  from  'tbe 
Jury  by  the  court  and  the  admonition  and 
Instruction  given  Induce  the  conclusion  that 
the  appellant  was  not  thereby  prevented 
from  having  a  fair  trial.  There  is  evidence 
fairly  tending  to  sustain  the  verdict  and, 
being  within  the  Issues,  we  cannot  concede 
the  claim  of  appellant  that  it  is  contrary 
to  law. 

It  Is  earnestly  insisted  by  appellee  that  tbe 
evidence  is  not  in  the  record,  and  that  the 
questions  raised  by  appellant  upon  tbe  ad- 
missibility of  certain  testimony  and  the  giv- 
ing of  certain  instructions  and  the  refusal  to 
give  others  was  not  properly  presented.  We 
have  herein,  for  the  consideration  of  the 
questions  raised,  treated  the  evidence  as  prop- 
erly before  us. 

There  Is  no  question  as  to  appellee's  In- 
Jury.  There  is  evidence  to  sustain  tbe  ver- 
dict of  the  Jury  finding  that  his  Injury  was 
proximately  caused  by  the  negligence  of  ap- 
pellant, and  that  appellee  was  free  from 
fault  proximately  contributing  thereto.  The 
errors  designated  herein  were  not  of  a  char- 
acter to  have  prejudiced  the  rights  of  appel- 
lant 

Judgment  aflSrmed. 

ROBT,  J.  I  concur  In  the  result  but  do 
not  concur  In  the  expressions  relative  to  the 
admission  of  evidence. 

WILEY,  J.    I  concur  in  tbe  result 


(31  Ind.  App.  370) 
INDIANA  NATURAL  GAS  &  OIL  CO.  t. 
VAUBLE. 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct.  6,  1903.) 

MASTER  AND  SERVANT— INJURIES  TO  SERV- 
ANT —  DEFECTIVE  SCAFFOLDING  —  KNOWL- 
EDGE  OF  DEFECT  —  COMPLAINT  —  INSTRUC- 
TIONS—CURING  ERROR. 

1.  Where,  in  an  action  for  injuries  to  a  serv- 
ant, tbe  complaint  alleged  that  the  injury  oc- 
curred  because   of  the  weak   scaffolding  con- 
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Btructed  by  defendant's  superintendent  to  sup- 
port certain  pipe,  by  the  fall  of  which  plaintiff 
was  injured,  and  that  such  insecure  blocliing 
was  known  to  defendant's  superintendent  and 
unknown  to  plaintiff,  and  was  the  cause  of  the 
injury,  and  that  the  scaffolding  was  construct- 
ed under  defendant's  immediate  supervision,  the 
complaint  was  not  objectionable  on  the  ground 
that  it  disclosed  an  obvious  defect  on  an  ordi- 
nary careful  observation,  but  Bufficiently  stated 
a  cause  of  action. 

2.  Where,  in  an  action  for  injuries  to  a  serv- 
ant by  the  fall  of  certain  pipe,  alleged  to  have 
resulted  from  an  insecure  scaffolding  erected  by 
defendant,  an  Instruction  enumerating  certain 
facts  which,  if  proved,  would  authorize  a  ver- 
dict for  plaintiff,  but  omitting  all  reference  to 
plaintiff's  knowledge  or  means  of  knowing  the 
condition  of  the  scaffolding,  was  erroneous. 

3.  Where,  in  an  action  for  injuries  to  a  serv- 
ant by  reason  of  the  defective  condition  of  cer- 
tain scaffolding,  the  court  gave  an  instruction 
which  was  erroneous,  in  eliminating  plaintiff's 
knowledge  or  means  of  knowing  of  the  condi- 
tion of  the  pcaffolding,  such  instruction  could 
be 'cured  only  by  withdrawing  it  from  the  jury. 
and  not  by  the  giving  of  another  instruction 
correctly  stating  tiie  law. 

Appeal  from  Circuit  Court,  Fulton  County; 
Cbas.  Kelllson,  Special  Judge. 

Action  by  Henry  Vauble  against  the  In- 
diana Natural  Gas  &  Oil  Company.  From  a 
judgment  in  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

W.  O.  Johnson,  Stels  &  Hathaway,  and 
Holman  &  Stephenson,  for  appellant.  Chas. 
B.  Barrett  and  George  Burson,  for  appellee. 

ROBINSON,  O.  J.  Suit  for  personal  Inju- 
ries. The  complaint,  avers:  That  appellant 
was  engaged  In  laying  a  10-inch  pipe  line, 
which  was  made  up  of  large  joints  of  pipe, 
weighing  800  to  1,000  pounds,  and  joined  to- 
gether at  the  ends  with  a  coupling,  requiring 
the  assistance  of  a  number  of  men.  Appel- 
lee was  in  appellant's  employ  as  a  tongsman; 
his  duty  being,  under  the  supervision  of  a 
superintendent  and  foreman,  to  use  a  pair  of 
tongs,  and  assist  in  coupling  together  the 
joints  of  pipe,  and  laying  the  pipes  after  put 
together.  That  in  laying  the  line  across  the 
Tippecanoe  river  a  temporary  trestle  or  sta- 
ging had  been  constructed,  upon  which  the 
joints  were  placed  and  fastened  together  pre- 
paratory to  being  lowered  to  the  bed  of  the 
stream.  That  in  the  performance  of  this 
work,  and  under  the  direction  of  a  superin- 
tendent, appellee  and  other  employes  work- 
ing under  the  immediate  direction  of  two 
foremen  had  carried  onto  the  staging  several 
joints  of  pipe,  and  placed  them  on  blocking 
placed  by  appellant  to  receive  them,  and  bad 
fastened  the  joints  together,  when.  In  the 
opinion  of  the  superintendent,  it'became  nec- 
essary to  remove  a  joint  of  the  pipe,  because 
defective;  and,  to  do  this,  one  of  the  fore- 
men ordered  appellee  and  others  to  move  the 
pipe  across  to  the  other  side  of  the  staging. 
That  while  appellee  and  other  employes  were 
moving  the  pipe  under  the  command  and  Im- 
mediate direction  of  the  foreman  who  had 
control  and  direction  of  the  men,  owing  to 
the  great  weight  of  the  Joints  of  pipe  resting 


on  the  blocking,  and  owing  to  the  careless, 
negligent,  defective,  and  insecure  manner  in 
which  the  blocking  had  been  arranged  and 
placed,  such  supports  or  blocking  slipped, 
broke,  and  fell,  letting  the  pipe  and  staging 
or  blocking  fall;  and,  in  falling,  the  pipe 
and  blocking  fell  upon  appellee's  foot  and 
leg,  injuring  the  same.  That  the  fall  of  the 
pipe  was  because  of  the  want  of  care,  the 
ignorance  and  incompetence,  of  the  foremen 
and  superintendent  under  whose  Immediate 
supervision  and  direction  the  blocking  and 
scaffolding  for  the  support  of  the  pipe  had 
been  placed,  "and  in  so  carelessly  placing  it 
that  it  was  weak  and  Insecure,  and  in  care- 
lessly and  unsklllfuUy  directing  and  ordering 
said  pipe  moved  while  resting  on  such  Inse- 
cure and  weak  supports.  That  the  Insecure 
and  weak  nature  of  the  blocking  placed  to 
receive  said  pipe,  and  upon  which  It  rested, 
being  at  the  time  unknown  to  the  plaintiff 
at  the  time  it  ^ell,  but  was  known  to  the 
defendant's  foremen,  Carr  and  Hart,  and  to 
the  superintendent.  Nelson,  or  could  have 
been  known  by  them  by  the  use  of  ordinary 
care  and  observation,  and  the  fall  of  said 
pipe,  and  the  consequent  Injury  to  the  plain- 
tiff, would  not  have  occurred,  but  for  the 
carelessness  and  negligence  of  the  defend- 
ant's superintendent  and  foremen  in  attempt- 
ing to  remove  said  pipe  while  on  such  inse- 
cure supports.  Wherefore  the  plaintiff 
avers  that  the  accident  and  Injury  so  as 
aforesaid  sustained  by  him  was  caused  by 
the  fault  and  negligence  of  the  defendant. 
Its  superintendent  and  foremen,  as  aforesaid, 
and  without  fault  or  negligence  on  his  part" 
The  pleading  charges  that  the  injury  oc- 
curred because  of  the  weak  and  insecure  con- 
dition of  the  blocking  and  scaffolding  con- 
structed by  appellant's  superintendent  and 
foremen  for  the  support  of  the  pipe.  It  is 
not  the  theory  of  the  pleading  that  the  ma- 
terial used  in  the  construction  of  the  block- 
ing and  scaffolding  contained  some  latent 
defect,  which  was  known  or  could  have  been 
known  to  appellant,  but  that  the  blocking 
and  scaffolding  constructed  to  receive  the 
pipe  was  weak  and  insecure  from  some 
cause  not  stated.  It  was  this  "insecure  and 
weak  nature  of  the  blocking  placed  to  receive 
the  pipe"  which  was  known  to  appellant's 
foremen  and  superintendent,  and  unknown 
to  appellee.  It  cannot  be  said  that  the  facts 
averred  disclose  that  appellee  bad  the  same 
means  and  opportunity  of  knowledge  as  ap- 
pellant had.  It  Is  not  only  averred  that  ap- 
pellant's superintendent  and  foremen  had 
knowledge  of  the  weak  and  Insecure  nature 
of  the  blocking,  but  also  that  It  was  con- 
structed under  their  immediate  supervision 
and  direction..  The  facts  pleaded  do  not  dis- 
close an  obvious  defect  or  danger,  open  to 
ordinary  careful  observation.  It  Is  not  aver- 
red that  appellee  had  no  knowledge  of  the 
danger,  and  it  Is  true  that  the  averment  of 
the  want  of  knowledge  must  be  as  broad  as 
the  averment  of  knowledge  on  the  part  ot 
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appellant  But  It  Is  not  averred  that  appel- 
lant knew  the  blocking  and  scaffolding  were 
in  danger  of  falling,  and  negligently  failed  to 
notify  appellee  of  tbe  danger.  The  charge  la 
not  that  the  blocking  and  scaffolding  had, 
from  some  cause,  become  weak  and  insecure, 
but  that  appellant,  by  Its  superintendent  and 
foremen,  had  constructed  weak  and  Insecure 
blocking  and  scaffolding  for  the  support  of 
the  pipe.  It  would  necessarily  follow  from 
this  averment,  without  a  direct  averment  to 
that  effect,  that  appellant  had  knowledge  of 
this  weakness  and  insecurity.  And  it  Is  aver- 
red that  appellee  did  not  know  that  the 
blocking  and  scaffolding  were  weak  and  inse- 
cure. The  complaint  states  a  cause  of  action. 
Big  Creek  Stone  Co.  v.  Wolf,  138  Ind.  496.  38 
N.  El  52. 

Complaint  Is  made  of  the  eighth  instruction 
given  to  the  Jury:  "Should  you  find  and  con- 
clude from  an  examination  of  all  the  evidence 
in  the  case  that  the  plaintiff  has  established 
and  proved  all  the  material  allegations  of  his 
complaint,  and  that  he  has  shown  that  be 
was  In  the  employ  of  the  defendant  com- 
pany, and  that  he  was  engaged  In  the  work 
of  the  defendant,  and  in  the  line  and  scope 
of  his  duty,  at  the  time  he  received  the  In- 
Jnry  complained  of,  and  that  such  injury  was 
occasioned  by  the  falling  of  an  iron  gas  pipe 
and  Its  supports  upon  his  foot  and  leg  In 
tbe  manner  complained  of,  and  that  the  fall 
of  such  pipe  and  subsequent  injuries  was  oc- 
casioned by  the  giving  way  of  the  blocking 
or  supports  placed  under  said  pipes,  and 
that  the  blocking  or  supports  was  arranged 
and  placed  under  the  pipe  by  and  under  the 
direction  of  the  defendant's  superintendent, 
foreman,  or  boss  having  control  and  direc- 
tion of  the  plaintiff  at  the  time;  and  you  fur- 
ther And  that  through  the  Ignorance,  want  of 
skill,  Incompetence,  negligence,  or  careless- 
ness of  such  superintendent,  foreman,  or 
boss,  the  blocking  and  supports  placed  under 
said  ga's  pipe  was  Insufladent,  or  so  carelessly 
placed  and  arranged  that  It  was  InsuflScIent 
to  support  said  gas  pipe  when  being  moved 
thereon  under  the  direction  of  such  superin- 
tendent, foreman,  or  boss,  and  that  by  rea- 
son thereof  said  supports  and  blocking  fell 
over  or  slipped  from  position,  and  allowed  the 
gas  pipe,  or  the  supports  or  blocking,  to  fall 
upon  the  plaintiff's  leg  or  foot,  by  which  the 
plaintiff  was  lamed  and  injured  as  complain- 
ed of;  and  if  you  further  find  that  the 
giving  way  or  falling  over  of  the  blocking 
and  supports  and  the  fall  of  the  pipe  and  In- 
Jury  to  the  plaintiff  was  not  brought  about 
or  In  any  manner  caused  by  the  careless- 
ness or  negligence  of  the  plaintiff— then  your 
verdict  should  be  for  the  plaintiff,  and  you 
should  assess,"  etc.  An  essential  averment 
of  the  complaint  was  that  appellee  had  no 
knowledge  of  the  weak  and  insecure  condi- 
tion of  the  blocking  and  scaffolding.  Such 
an  averment  repels  not  only  actual  knowl- 
edge, but  also  any  implied  knowledge. 
Evansville.  etc.,  R.  Co.  T.  Duel,  iZi  Ind.  156, 


S3  N.  E.  355.  But  to  sustain  such  an  avetw 
ment,  appellee  was  required  to  prove  not 
only  that  be  bad  no  knowledge  of  this  de- 
fective condition,  but  also  that  he  could  not 
have  known  it  by  the  exercise  of  ordinary 
care.  If  be  did  know  it,  or  could  have  known 
it  by  the  exercise  of  ordinary  care,  and  volim- 
tarily  continued  in  the  work,  be  assumed  the 
risk.  Consolidated  Stone  Co.  v.  Summit,  162 
Ind.  297,  53  N.  E.  235;  Pennsylvania  Co.  t. 
Ebaugh,  152  Ind.  531,  53  N.  B.  763;  Cleve- 
land, etc.,  Co.  V.  Parker,  154  Ind.  153,  56  N. 
E.  86;  Chicago,  etc.,  R.  Co.  v.  Glover,  154  Ind. 
584,  57  N.  E.  244.  The  Instruction  under- 
takes to  enumerate  certain  facts  which,  U 
proven,  will  authorize  a  verdict  In  appellee's 
favor.  It  omits  appellee's  knowledge  of  the 
weak  and  insecure  condition  of  the  blocking 
and  scaffolding.  It  plainly  directs  the  Jury 
to  find  for  appellee  if  tbe  facts  enumerated 
were  proven.  Under  this  instruction,  appel- 
lee would  be  entitled  to  a  verdict,  even 
though  he  had  full  knowledge  of  the  de- 
fective condition  of  the  blocking,  or  could 
have  had  such  knowledge  by  the  exercise  ot 
ordinary  care.  Such  an  Instruction  is  not 
cured  by  another  which  correctly  states  the 
law.  It  can  be  corrected  only  by  withdraw- 
ing it  from  the  Jury.  Chicago,  etc.,  B.  Co.  ▼. 
Glover,  supra. 

The  motion  for  a  new  trial,  should  bare 
been  sustained.    Judgment  reversed. 


(M  Ind.  App.  383) 
LEONARD  T.  WHETSTONB  et  ux.^ 

(Appellate  Court  ot  Indiana,  Division  No.  1. 
Oct.  6,  1903.) 

BREACH     OF     MARRIAOB     PROMISE— INDUCB- 

MBNT— LIABILITY  OF  PARENTS— 

SLANDBR— REMEDIBS. 

1.  A  parent  la  not  liable  to  his  son's  fiancte 
for   adrising   and   inducing  him   to   break   bis 

contract  to  marry  her. 

2.  Where  tbe  parents  of  plaintiff's  Intended 
husband  Induced  him  to  break  his  contract  to 
marry  her  by  false  and  slanderous  charges  made 
against  plaintiff,  plaintiff's  only  remedy  against 
such  parents  was  an  action  for  slander. 

Appeal  from  Circuit  Court,  Tipton  County; 
W.  W.  Mount,  Judge. 

Action  by  Delia  Leonard  against  John 
Whetstone  and  wife.  From  a  Judgment  in 
favor  of  defendants,  plaintiff  appeals.  AX- 
firmed. 

Shirts  &  Fertlg,  John  E.  Oarver,  and  Dan 
Waugb,  for  appellant  Stuart  &  Reagan,  for 
appellees. 

HENLET,  J.  In  this  appeal,  error  Is  prop- 
erly assigned,  presenting  the  questions  aris- 
ing out  of  the  action  of  the  trial  court  in  sus- 
taining tbe  demurrer  of  appellees  to  tbe  two 
paragraphs  of  complaint  filed  by  appellant 
Each  paragraph  of  the  complaint  seeks  to 
recover  damages  from  appellees  for  injuries 
sustained  by  appellant  by  reason  of  the  al- 
leged wrongful  acts  of  appellees  in  procuring 

*  Appeal  to  Supreme  Court  dented,-^  i 
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their  son  to  cancel  and  break  a  marriage  con- 
tract existing  between  bim  and  appellant, 
the  said  son  having  at  the  time  seduced  ap- 
pellant and  begotten  her  with  child.  The 
averments  of  the  first  paragraph  of  com- 
plaint are  briefly  as  follows:  That  appellees 
are  possessed  of  a  large  amount  of  property; 
that  the  families  of  appellant  and  appellees 
iiesided  in  the  same  neighborhood,  and  were 
intimately  acquainted,  and  of  equal  social 
standing;  that  the  son  of  appellees  was  a 
young  man  of  Intelligence  and  fine  address, 
and  was  in  every  way  fitted  to  be  the  hus- 
band of  appellant;  that  said  son,  with  the 
knowledge  and  consent  of  appellees,  for  three 
years  was  appellant's  suitor,  and  was  often 
at  her  home  and  with  her  in  public;  that  he 
won  her  love,  and  they  became  engaged  to 
be  married,  and  that,  under  such  promise  to 
marry,  said  son  seduced  appellant  and  begot 
her  with  child;  that  appellees  knew  these 
facts  before  they  committed  the  alleged 
wrongful  acts.  It  is  further  alleged  that  ap- 
pellant was  in  every  way  fit  and  competent 
to  become  the  wife  of  said  son,  and  that,  be- 
ing pregnant  by  him,  she  requested  him  to 
marry  her  at  once,  in  order  to  protect  her 
good  name;  that  said  son  agreed  to  do  so, 
and  applied  for  a  license  to  marry  her;  that 
appellees  learned  of  said  facts,  and  conspired 
together  to  wrong  the  appellant  and  to  pre- 
vent the  marriage,  by  maliciously  persuad- 
ing, commanding,  and  hiring  their  said  son 
not  to  marry  appellant,  and  to  violate  his 
said  marriage  contract;  that  appellees  false- 
ly stated  to  the  clerk  of  the  circuit  court  that 
their  said  son  was  a  minor,  and  commanded 
the  clerk  not  to  issue  the  marriage  license, 
and,  to  further  cause  said  marriage  contract 
to  be  broken,  they  told  their  said  son  that  if 
he  married  appellant  they  would  drive  him 
from  home,  and  disown  and  disinherit  bim; 
that  appellees  hired  another  person  to  take 
said  son  to  parts  unknown,  and  paid  said  son 
large  sums  of  money  to  remain  away,  so  that 
appellant  could  not  communicate  with  him; 
that  by  reason  of  said  acts  and  words  of  ap- 
pellees the  said  son  refused  to  marry  appel- 
lant; that  thereupon  appellant  sued  the  said 
son  for  breach  of  said  marriage  contract  and 
for  seduction,  and  recovered  a  judgment 
against  him  for  $5,000;  that  no  execution  has 
been  issued  on  said  judgment,  and  that  the 
same  is  unpaid  and  uncollectible;  that  the 
appellant,  on  account  of  said  promise  to 
marry,  made  preparations  therefor,  and  de- 
nied herself  the  society  and  attentions  of 
other  young  men;  that,  but  for  the  wrQngful 
and  malicious  acts  of  appellees,  their  said 
son  would  have  married  appelldnt,  and  con- 
tinued to  love  and  respect  her.  The  further 
allegation  is  made  that,  at  the  time  this  ac- 
tion was  commenced,  appellant  had  become 
the  mother  of  the  child  begotten  as  aforesaid, 
and  that  by.  the  acts  of  appellees  she  had 
been  damaged  in  the  sum  of  $10,000.  Coun- 
sel for  appellant,  in  their  brief,  say:    "The 


second  paragraph  is  like  the  first,  except 
that  it  alleges,  as  additional  means  used  by 
appellees  to  prevent  the  marriage,  tliat  they 
spoke  to  their  son  certain  false  and  slander- 
ous words  of  and  concerning  appellant,  im- 
puting to  her  the  sin  of  whoredom  and  the 
crime  of  abortion."  It  will  thus  be  seen  that 
both  paragraphs  of  the  complaint  are  drawn 
upon  the  theory  that  appellees  are  liable  in 
damages  to  appellant  by  causing  their  son 
to  refuse  to  carry  out  his  promise  to  marry 
through  and  by  reason  of  the  acts  in  the  com- 
plaint alleged  to  have  been  done  and  commit- 
ted by  them.  It  also  clearly  appears  In  each 
paragraph  of  the  complaint  that  the  action 
commenced  by  appellant  against  John  W. 
Whetstone,  the  son  of  appellees,  in  which  ac- 
tion she  recovered  Judgment  for  $5,000,  was 
for  the  breach  of  the  marriage  contract,  and 
that  the  seduction  was  alleged  therein  only 
for  the  purpose  of  aggravating  the  damages. 
In  other  words,  it  appears  that  appellant 
elected  to  prosecute  her  action  against  the 
son  ex  contractu.  The  proximate  cause  of 
the  damages  recovered  by  her,  and  represent- 
ed by  the  judgment,  was  the  breach  of  the 
marriage  contract,  and  not  the  seduction. 
The  rule  applicable  to  joint  trespassers,  as 
stated  in  Fleming  v.  McDonald,  50  Ind.  278, 
19  Am.  Rep.  711,  is  therefore  not  in  point 
here.  We  cannot  hold  other  than  that  a  par- 
ent has  a  perfect  right  to  advise  a  child 
whether  he  or  she  shall  enter  into  a  con- 
tract of  such  importance  as  one  of  marriage. 
Nor  should  parents'  advice  be  withheld  from 
a  child  where  an  agreement  to  marry  has 
been  made,  and,  in  the  judgment  of  the  par- 
ents of  either  of  the  contracting  parties,  the 
union  ought  not  to  take  place.  Judge  Cooley, 
in  his  work  on  Torts  (2d  Ed.)  p.  277,  says: 
"The  prevention  of  a  marriage  by  the  Inter- 
ference of  a  third  person  cannot,  in  general, 
in  itself,  be  a  legal  wrong.  Thus,  if  one,  by 
solicitation  or  by  the  acts  of  ridicule  or  oth- 
erwise, shall  induce  one  to  break  off  an  ex- 
isting contract  of  marriage,  no  action  will 
He  for  it,  however  contemptible  and  blamable 
may  be  the  conduct."  But  If  a  person  is  in- 
duced to  refuse  to  comply  with  his  agree- 
ment to  marry  by  false  and  slanderous  char- 
ges made  against  the  other  party  to  the  agree- 
ment by  a  third  person,  the  action  Is  not 
against  the  third  person  for  causing  a  breach 
of  the  contract,  but  for  slander  or  libel,  as  the 
case  might  be.  Appellees'  advice  may  have 
induced  their  son  to  refuse  to  perform  his 
contract  to  marry  appellant.  This  was  not 
an  actionable  wrong  upon  the  part  of  appel- 
lees. If  the  son  was  of  legal  age,  he  had  a 
right  to  refuse  to  act  upon  the  advice  given. 
He  was  not  advised  to  commit  the  crime  of 
seduction,  nor  does  the  complaint  so  charge. 
Neither  paragraph  of  the  complaint,  under 
the  acknowledged  theory  of  the  pleader, 
states  a  cause  of  action.  The  demurrer  was 
properly  sustained  to  both  paragraphs. 
Judgment  affirmed. 
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U84  Mass.  274) 

ARCHAMBAULT  T.  ARCHAMBAULT. 

(Supreme  Judicial  Court  of  Massaclinsetts. 

Hampden.    Oct.  21,  1903.) 

MASTER  AND  SERVANT— INJURIES  TO  SERV- 
ANT—NEGLIGENCE  —  CONTRIBUTORY  NEQU- 
GBNCE— ASSUMPTION   OP   RISK— BVIDBNCK. 

1.  Plaintiff  was  injured  by.  the  falling  of  a 
stone  whidi  he  was  cutting  in 'defendant's  stone- 
yard.  In  order  to  facilitate  the  cutting,  the 
.«tone  was  tilted  up  by  means  of  stone  chips 
placed  beneath  it  on  blocks,  in  accordance  with 
custom.  Plaintiff  had  worked  on  the  stone  for 
four  or  five  days  prior  to  the  accident,  but  was 
not  present  when  it  was  last  tilted  up.  Plain- 
tiff testified  that  he  knew  that  if  the  stone  was 
not  properly  propped  he  would  get  hurt,  and 
that  he  made  no  effort  to  inform  himself  as  to 
how    it   was    propped.    When    the    stone    fell, 

{)laintiff  had  finished  working  on  it,  and  was 
caning  over  or  upon  it,  in  the  act  of  picking 
up  some  tools  or  a  match.  Held,  that  the  risk 
that  the  stone  might  fall  was  obvious,  and  one 
which  plaintiff  assumed. 

2.  Evidence  held  to  show  that  plaintiff,  an 
employe,  was  not  in  the  exercise  of  due  care 
at  the  time  of  his  injury. 

3.  Evidence  held  inaufBcient  to  establish  neg- 
ligence on  the  part  of  defendant. 

Exceptions  from  Superior  Court,  Hamp- 
den County;  Frederick  Lawton,  Judge. 

Action  by  Ovid  Arcbambault,  by  bis  next 
friend,  against  Joseph  L.  Arcbambault 
From  a  Judgment  In  favor  of  defendant, 
plaintiff  brings  exceptions.  Exceptions  over- 
mled. 

Adelard  Arcbambault,  for  plaintiff.  C.  T. 
Callahan,  for  defendant. 

MORTON,  J.  This  Is  an  action  of  tort  to 
recover  for  personal  Injuries  caused  to  the 
plaintiff  by  tbe  falling  of  a  stone  upon  bim 
ivbile  employed  In  tbe  defendant's  stone- 
yard  in  Holyoke.  At  tbe  close  of  tbe  plain- 
tifTs  evidence,  the  presiding  Judge  ruled  that 
tbe  plaintiff  could  not  recover,  and  directed 
a  verdict  for  tbe  defendant.  The  case  Is  here 
on  exceptions  to  this  niliug  and  direction. 

We  tbink  that  the  ruling  was  rigbt  At 
the  time  of  tbe  accident,  the  plaintiff  was 
18  years  old,  and  bad  been  in  tbe  defendant's 
employ  5  months,  learning  a  stone  cutter's 
trade.  On  tbe  day  of  the  accident,  he  was 
set  to  work  by  tbe  defendant  on  a  stone  de- 
signed for  cornice  work.  Tbe  stone  weighed 
about  a  ton,  and  was  13  feet  long  and  10 
inches  thick,  and  13  Inches  wide  on  one  side, 
and  9  inches  on  tbe  other.  It  was  lying  on 
wooden  blocks  about  2  feet  high,  and  rested 
on  Its  narrowest  side.  It  did  not  lie  flat,  but 
was  tilted  up  by  means  of  stone  chips  placed 
beneath  It  on  tbe  wooden  blocks,  so  as  to 
facilitate  tbe  work  of  cutting.  This,  as  the 
testimony  showed,  was  tbe  usual  and  cus- 
tomary way  of  tilting  up  a  stone  on  which 
a  workman  was  engaged.  Tbe  cutting  was 
along  the  "nose"  or  projecting  part  of  tbe 
stone,  and  as  It  progressed  tbe  stone  was 
gradually  tilted  up.  The  chips  were  in  about 
an  inch  from  tbe  edge.  Tbe  plaintiff  bad 
worked  on  tbe  stone  from  time  to  time  for 
four  or  five  days  previous  to  tbe  accident. 


and  had  become  familiar  with  tbe  gradual 
shaping  of  it,  bat  was  not  present  when  it 
was  last  tilted  up,  or  when  it  was  originally 
set  up,  which  was  done  under  the  direction 
and  supervision  of  tbe  defendant  The  plain- 
tiff bad  previously  seen  tbe  defendant  put- 
ting stone  chips  under  stones  to  tilt  them  up, 
and  had  no  reason  to  think  that  there  was 
anything  else  under  this.  He  testified  that 
be  knew  that  if  It  was  not  properly  prop^^ 
up  be  would  get  hurt,  and  that  be  made  no 
effort  to  Inform  himself  bow  it  was  propped 
up.  There  was  testimony  tending  to  show 
that  when  the  stone  fell  the  plaintiff  bad 
finished  working  on  it  for  the  day,  and  was 
leaning  over  it  or  upon  It,  either  In  the  act 
of  picking  up  some  tools  which  It  was  a 
part  of  his  duty  to  pick  up,  or  in  the  act  of 
picking  up  a  match  to  light  bis  pipe  with. 
We  tbink  that  tbe  chance  that  tbe  stoue 
might  fall  as  it  did  was  one  of  the  obvious 
rislcs  assumed  by  the  plaintiff.  We'  also 
tbink  that  he  was  not  in  tbe  exercise  of 
due  care,  and  that  there  was  no  evidence 
of  negligence  on  the  part  of  the  defend- 
ant. 

Exceptions  overruled. 


(184  Mass.  217) 
HOAG  T.  ALDERMAN. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct.  20,  1903.) 

PARTNERSHIP— COMPENSATION  OF  PARTNER. 

1.  A  partner  may  become  entitled  to  compen- 
sation for  his  sei-vices  in  the  work  of  the  part- 
nership if  it  is  of  such  a  nature  as  to  show  an 
expectation  or  understanding  for  compensation. 

2.  Plaintiff  and  defendant  and  a  third  party 
formed  a  copartnership  for  the  purchase,  man- 
agement, and  sale  of  real  estate,  title  to  which 
was  to  be  taken  in  defendant's  name.  In  the 
receipt  given  by  defendant  to  plaintiff  for  his 
contribution  to  tbe  capital  it  was  stated  that 
plaintiff  was  to  bear  one-third  of  the  expense 

hi  connection  with  said  property."  Defendant 
had  charge  of  the  repairs  of  property  purchased, 
buying  material,  superintending  the  work,  etc., 
and  also  collected  rents.  On  the  retirement  of 
the  third  party  it  was  orally  agreed  that  de- 
fendant should  receive  ?1,'500  for  his  services, 
of  which  plaintiff  should  pay  $500.  Held,  on 
an  accounting  between  plaintiff  and  defendant, 
that  tbe  evidence  supported  a  finding  that  de- 
fendant's services  were  rendered  under  such  cir- 
cumstances as  to  create  an  implied  contract  to 
pay  for  them. 

Exceptions  from  Superior  Court,  Hamp- 
den County;  John  A.  Aiken,  Judge. 

Bill  by  Charles  E.  Hoag  against  Charles 
H.  Alderman.  Decree  in  defendant's  fa- 
vor, and  plaintiff  excepts.  Exceptions  over- 
ruled. 

Charles  E.  Hoag,  for  plaintiff.  Clinton 
Gowdy  and  John  McKean,  for  defendant 

KNOWLTON,  0.  J.  This  Is  a  bill  In  eq- 
uity for  an  account  from  the  defendant  as 
a  partner  of  the  pl&lntiff  in  the  purchase, 
management,  and  sale  of  real  estate.    The 

%  1.  See  Partnership,  vol.  28,  Cent.  Dig.  i  131. 
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only  matter  now  In  dispute  is  whether  the 
defendant  Is  entitled  to  an  allowance  of 
$500  which  the  plaintiff  agreed  to  pay  him 
for  bis  services  in  the  care  and  management 
of  the  property.  A  justice  of  the  superior 
court  heard  and  decided  the  case  upon  facts 
and  evidence  contained  in  a  master's  report, 
and  the  case  comes  before  us  upon  excep- 
tions taken  by  the  plaintiff  to  bis  refusal 
to  give  certain  rulings. 

The  court  ruled,  in  accordance  with  the 
eleventh  request,  namely:  "That  If  the  de- 
fendant chose  to  do  a  service  which  at  the 
time  he  meant  to  be  gratuitous,  or  not  at 
the  express  request  of  the  plaintiff,  he  can- 
not recover  for  such  services,  even  though 
they  are  beneficial  to  the  plaintiff;"  and  re- 
fused the  sixth  and  tenth  requests,  because 
they  were  Inapplicable  to  the  case;  the 
sixth  being  that  a  mere  moral  obligation  is 
not  a  sufficient  consideration  to  support  even 
an  express  promise,  and  the  tenth  that  a 
past  or  executed  consideration  is  not  suffi- 
cient to  create  a  liability.  He  also  found 
"that  the  acts  of  the  defendant,  done  with 
the  knowledge  and  consent  of  fbe  plaintiff, 
and  more  or  less  beneficial  to  him,  were 
tantamount  to  a  request  on  his  part  tnat  the 
defendant  do 'what  he  did."  He  found  that 
this  sum  should  be  allowed  to  the  defend- 
ant. The  finding  is,  in  substance,  that  the 
defendant's  services  were  rendered  under 
such  circumstances  as  to  create  an  implied 
contract  on  the  part  of  the  plaintiff  to  pay 
for  them.  If  there  was  any  evidence  to 
warrant  this  finding,  there  was  no  error  of 
law  In  the  refusal  to  give  the  rulings  re- 
quested. It  is  a  familiar  rule  of  law  that  in 
an  ordinary  partnership,  in  the  absence  of 
an  express  agreement,  a  partner  Is  not  enti- 
tled to  compensation  for  services  rendered 
in  the  business  of  the  firm.  This  rule  Is  of 
general  application,  and  is  applied  with  con- 
siderable strictness.  Dunlap  v.  Watson,  124 
Mass.  305.  The  reason  for  it  is  that  in  what 
the  partner  does  for. the  firm's  business  he  Is 
presumed  to  be  acting  in  his  -own  interest, 
and,  in  the  absence  of  an  express  agreement 
to  the  contrary,  it  is  ordinarily  expected  and 
implied  that  each  member  of  the  firm  will 
devote  himself  to  the  promotion  of  the  in- 
terests of  the  partnership  without  compensa- 
tion. It  follows  that  courts,  in  ordinary 
cases,  will  not  make  a  comparison  of  services 
rendered  by  the  several  copartners  for  the 
purpose  of  determining  their  value,  or  wheth- 
er either  of  the  parties  shall  receive  com- 
pensation. This  rule  is  founded  on  the  pre- 
sumed intent  of  the  copartners  in  entering 
into  the  contract  of  partnership.  Of  course, 
if  there  Is  an  express  agreement  for  compen- 
sation, the  agreement  is  given  effect.  The 
partnership  may  be  of  such  a  peculiar  kind, 
and  the  arrangements  and  the  course  of  deal- 
ing of  the  partners  in  tegard  to  it  may  be 
such,  as  pretty  plainly  to  show  an  expecta- 
tion and  understanding,  without  an  express 
agreement   upon   the  subject,    that   certain 


services  of  a  copartner  should  be  paid  for. 
Such  cases,  presenting  unusual  conditiona, 
are  exceptions  to  the  general  rule  above  stat- 
ed. Bradford  v.  Klmberly,  3  Johns.  Ch.  431; 
Caldwell  v.  Leiber,  7  Paige,  483;  Emerson  v. 
Durand,  64  Wis.  111-118,  24  N.  W.  129,  54 
Am.  Rep.  593;  Levi  v.  Karrick,  13  Iowa, 
344;  Lewis  T.  MOffett,  11  lU.  392-S99;  Van 
Honsen  v.  Copeland,  180  111.  74-83,  54  N.  E. 
169;  Cramer  v.  Bachman,  68  Mo.  310;  God- 
frey V.  White,  43  Mich.  171,  6  N.  W,  243; 
Lee  T.  Davis,  70  Ind.  464-469.  See  Win- 
chester T.  Glazier,  152  Mass.  316,  25  N.  Ej. 
728,  9  L.  B.  A.  424.  The  real  question  in 
each  case  is,  what  was  the  intention  and 
the  understanding  of  the  parties?  to  be  de- 
rived from  their  contract  of  copartnership. 
An  express  agreement  in  regard  to  compen- 
sation shows  their  intention.  In  the  absence 
of  an  express  agreement  on  that  subject, 
the  presumption  that  no  compensation  is  to 
be  allowed  precludes  compensation,  unless 
the  other  agreements  as  to  the  business  to 
be  done  and  the  mode  of  conducting  it  show 
that  compensation  for  certain  services  was 
intended.  If  this  intention  is'  doubtful,  the 
subsequent  course  of  dealing  and  conduct  of 
the  parties  may  be  considered  In  determin- 
ing whether  there  is  such  an  Implication  in 
favor  of  the  allow(ince  of  compensation  as 
is  tantamount  to  an  express  agreement. 

The  same  principle  is  applicable  to  the 
question  whether,  after  the  death  of  one  of 
the  partners,  an  allowance  will  be  made  for 
services  of  a  surviving  partner  In  closing  and 
settling  the  business  of  the  firm.  While  it 
is  a  rule  that  no  allowance  will  be  made  In 
such  cases,  it  is  held  in  this  commonwealth, 
as  well  as  elsewhere,  that  the  circumstances 
may  be  so  exceptional  as  to  warrant  giving 
compensation  for  personal  services.  Robin- 
son v.  Simmons,  146  Mass.  167,  15  N.  E.  558, 
4  Am.  St.  Rep.  299;  Dewing  v.  Dewing,  165 
Mass.  230-231,  42  N.  E.  1128;  Thayer  v. 
Badger,  171  Mass.  279,  50  N.  E.  541. 

In  the  present  case  the  question  Is  not 
whether  the  finding  of  the  superior  court  in 
favor  of  the  defendant  was  right  as  a  finding 
of  fact,  but  whether  it  was  wrong  in  law. 
It  is  not  a  question  as  to  the  weight  of  the 
evidence,  but  whether  there  was  any  evi- 
dence in  favor  of  the  defendant.  The  report 
shows,  in  the  first  place,  that  the  title  was 
to  be  taken  and  held  in  the  name  of  the 
defendant,  whereby  he  had  control  of  the 
property  as  holder  of  the  legal  title.  Second- 
ly, in  the  receipt  which  was  given  by  the 
defendant  to  the  plaintiff  for  the  money  con- 
tributed towards  the  purchase  it  was  ex- 
pressly stated  "that  the  plaintiff  was  to 
bear  one-third  of  the  expenses  in  connection 
with  said  property."  There  were  six  houses, 
and  it  was  found  that  "nearly  all  of  said 
property  was  out  of  repair,  and  Immediately 
after  said  purchases  said  parties  commenced 
to  make  necessary  repairs."  These  repairs 
were  made  with  the  knowledge,  consent,  and 
approval  of  ail  parties,  there  being  then  a 
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tbird  Joint  owner  with  th«  plaintiff  and  de- 
fendant, whose  Btiare  bas  since  been  set  off, 
8o  that  he  is  not  interested  in  this  suit  "The 
defendant  had  ctiarge  of  nearly  all  of  these 
repairs,  buying  the  material  and  superin- 
tending the  work."  He  also  collected  the 
rents.  These  services  were  of  a  kind  tliat, 
if  rendered  by  another  person  procured  by 
the  defendant  for  the  purpose,  would  have 
been  paid  for  as  a  part  of  the  expenses 
which  the  plaintiff,  by  the  acceptance  of  the 
writing,  had  agreed  to  t)ear  in  Us  proper 
proportion.  Afterwards,  when  an  adjust- 
ment was  made  by  which  McKean,  the  other 
Joint  owner,  retired  from  the  enterprise,  it 
was  orally  agreed  by  him  and  the  plaintiff 
and  the  defendant  that  the  defendant  should 
receive  $1,500  for  his  services  in  connection 
with  the  property,  of  which  McKean  should 
pay  ;^500  and  the  plaintiff  should  pay  $500;  and 
in  the  conveyance  of  a  part  of  the  property 
which  was  made  to  McKean  he  assumed  the 
payment  of  $500  upon  an  outstanding  mort- 
gage accordingly.  While  this  agreement  of 
the  plaintiff  to  pay  the  defendant  would 
not  be  binding  upon  him,  for  want  of  con- 
sideration, if  the  defendant  previously  had 
no  claim  tliat  could  be  enforced,  and  If  there 
was  no  other  tlian  a  moral  duty  of  reim- 
bursement (see  Johnson  v.  Kimball,  172  Mass. 
398,  52  N.  B.  386),  yet  the  fact  that  the 
three  parties  agreed  upon  the  payment  la 
Important  evidence  of  their  original  under- 
standing In  regard  to  the  meaning  of  the 
term  "expenses"  in  relation  to  such  serv- 
ices as  the  defendant  rendered  in  connection 
with  the  property.  The  partnership  was 
very  different  from  one  for  the  transaction 
of  ordinary  business,  to  which  the  members 
of  the  firm'  are  expected  to  devote  their  time 
and  attention.  While  the  ordinary  presump- 
tion Is  against  the  finding  of  the  superior 
court  in  this  case,  and  while  there  is  im- 
portant evidence  against  the  defendant's  con- 
tention, we  are  of  opinion  that  the  facts 
stated  in 'the  report  constitute  evidence  from 
which  the  Judge  might  find  as  he  did. 
Uxceptlons  overruled. 


(184  Haas.  247) 

COOK  V.  CITT  OF  SI>RINGFIELD. 

(Supreme  Jndicial  Court  of  Massacbasetts. 

Hampden.    Oct.  20,  1903.) 

OVFICERS— LICENSE    COMMISSIONERS— SERV- 
ICES-QUANTUM  MERUIT. 

1.  License  conimissiioaers  of  the  city  of 
Springfield,  appointed  as  authorized  by  St.  1894, 
c.  428,  are  pnblic  officers,  and  their  appointment 
does  not  constitute  a  contract  between  them  and 
the  city  for  the  payment  of  their  services. 

2.  St.  1894,  c.  428,  provides  for  the  appoint- 
ment of  a  board  of  license  commissioners  of  the 
city  of  Springfield,  and  section  6  declares  that 
the  city  shall  pay  racb  board  such  salaries  as 
tile  city  council  may  from  time  to  time  estab- 
lish. Held  that,  where  the  city  council  failed 
to  establish  any  salary  to  be  paid  for  the  serv- 
ices of  the  secretary  and  chairman  of  the  board 
of  commissioners  outside  of  bis  service  as  chair- 
man and  secretary,  he  coold  not  recover  there- 
for on  a  quantum  meruit. 


Bsceptlons  from  Superior  Court,  Hampden 
County;  Frederick  Lawtou,  Judge. 

Action  by  William  F.  Cook  against  the  city 
of  Springfield  on  a  quantum  meruit  for  serv- 
ices. From  a  Judgment  in  favor  of  defend- 
ant, plaintiff  brings  exceptions.    Overruled. 

Alfred  S.  Hayes  and  Alvah  G.  Sleeper,  for 
plaintiff.    Henry  A.  King,  for  defendant 

LORING,  J.  The  plaintiff  was  a  license 
commissioner  of  the  city  of  Springfield  under 
St  1894,  c.  428,  for  a  term  beginning  June 
1.  1896,  and  ending  May  31,  1602.  By  sec- 
tion 6  of  that  act  It  is  provided  ttiat  "each 
city  shall  pay  its  board  of  license'  commis- 
sioners such  salaries  as  the  city  council,  sub- 
ject to  the  approval  of  the  mayor,  may  from 
time  to  time  establish,"  and  It  Is  conceded 
tliat  under  that  act  the  license  commissioners 
were  to  be  paid,  and  were  not  to  serve  gratu- 
itously. In  October,  1894— nearly  two  years 
before  the  plaintiff's  term  of  office  began— 
the  city  council  of  Springfield  passed  an  order 
that  the  compensation  of  the  chairman 
should  be  $250  a  year,  and  that  the  other  two 
members  of  the  board  should  serve  without 
compensation.  In  January,  1897— that  is  to 
say,  in  the  January  succeeding  the  June 
when  the  plaintiff's  term  of  ofilce  began— he 
and  his  fellow  commissioners  petitioned  the 
city  council  to  Increase  the  salary  of  the 
chairman,  and  that  a  salary  be  paid  to  the 
other  members  of  the  board,  on  which  the 
petitioners  were  given  leave  to  withdraw.  A 
like  petition  was  made  by  them  In  April, 

1000,  with  the  same  result  In  June,  1000, 
the  plaintiff  was  appointed  cliairman  and  sec- 
retary of  the  boaid,  and  served  as  such  dur- 
ing the  remainder  of  bia  term;  and  for  the 
time  during  which  he  has  served  as  chair- 
man he  has  received  compensation  at  the 
rate  of  $250  per  annum,  but  he  has  received 
no  other  compensation.     On  November  18, 

1001,  the  plaintiff  petitioned  the  city  council 
"to  take  such  action  as  will  result  in  paying 
him  the  annexed  bill  of  $5,000  for  services 
as  a  member  of  the  board  of  license  commis- 
sioners from  January  1, 1896,  to  June  1, 1901, 
said  bill  being  at  the  rate  of  $1,000  per  year," 
on  which  he  was  given  leave  to  withdraw. 
On  December  23,  1901,  the  city  council  pass- 
ed an  order  fixing  the  compensation  of  the 
member  of  the  board  who  acted  as  chairman 
and  secretary  at  the  rate  of  $250  a  year,  and 
the  compensation  of  the  other  two  members 
at  the  rate  of  $5  per  annum,  these  salaries  to 
be  the  compensation  for  services  rendered 
from  July  2,  1894,  to  December  31,  1001.  On 
March  21,  1002,  the  phiintiff  brought  this 
action  against  the  city  to  recover  the  reason- 
able value  of  bis  services  as  license  commis- 
sioner from  the  Iieginnhig  of  his  term  to  De- 
cember 1,  1901,  outside  of  bis  service  as 
chairman  and  secretary;  and  he  testified  that 
these  services  were  reasonably  worth  $5,500, 
being  at  the  rate  of  $1,000  a  year.  The  plain- 
tiff also  testified  to  the  character  of  the  serv- 
ices rendered  by  him,  and  that  he  estimated 
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that  be  devoted  75  days  each  year  to  the 
work.  The  defendant  tendered  the  plaintiff 
compensation  at  the  rate  of  $5  per  annum, 
with  costs.  This  was  declined.  A  verdict 
was  ordered  for  the  defendant,  and  the  case 
Is  here  on  an  exception  to  that  ruling. 

What  was  said  by  this  court  of  assessors 
In  Walker  v.  Cook,  129  Mass.  577,  578,  Is  true 
of  license  commissioners.  In  that  case  Endl- 
cott,  J.,  said:  "The  assessors,  therefore,  are 
public  o£9cers,  In  the  performance  of  whose 
duties  the  whole  community  has  an  interest 
Towns  have  no  authority  to  direct  or  con- 
trol them,  but  all  their  powers  and  duties 
are  prescribed  and  regulated  by  statute;  and. 
In  case  they  do  not  perform  their  duties,  the 
town  has  no  remedy  against  them.  They 
are  not.  In  any  sense,  the  agents  or  servants 
of  the  town,  and  the  town,  by  the  election  of 
assessors,  enters  into  no  contract  with  them 
for  the  payment  of  their  services."  The 
plaintiff  was  not  employed  by  the  defendant 
city,  and  has  not  rendered  service  at  Its  re- 
quest for  which  it  has  come  under  a  contract, 
as  in  the  case  of  a  city  engineer.  Chase  v. 
City  of  Lowell,  7  Gray,  33.  See,  In  addition 
to  Walker  v.  Cook,  129  Mass.  577,  Sikes  v. 
Hatfield,  13  Gray,  347;  Famsworth  v.  Mel- 
rose, 122  Mass.  268.  The  plaintiff  has  been 
appointed  to  a  public  oflSce,  which,  by  an 
act  of  the  Legislature,  is  to  be  filled  by  an  ap- 
pointment of  the  mayor  of  the  defendant 
city,  and  whose  compensation  the  Legislature 
has  directed  the  city  council  of  the  defendant 
city  to  fix  and  the  defendant  city  to  pay.  If 
that  compensation  is  not  fixed,  the  law  would 
issue  its  writ  of  mandamus  requiring  the  city 
council  to  perform  its  duty  and  fix  it  (Attor- 
ney General  v.  Lawrence,  111  Mass.  90;  At- 
torney General  v.  Boston,  123  Mass.  460), 
and,  when  fixed,  if  it  was  not  paid,  the  law 
■would  give  him  an  action  to  recover  it,  not 
by  reason  of  a  contract,  express  or  implied, 
in  tact  between  the  plaintiff  and  the  city,  but 
by  reason  of  the  statute  which  makes  it  its 
duty  to  make  that  payment  (Walker  v.  C!ook, 
129  Mass.  577,  579).  The  plalntlBTs  conten- 
tion comes  to  this:  Where  a  public  office  is 
created,  and  the  compensation  to  be  paid  for 
services  rendered  by  the  incumbent  of  the 
office  is  to  be  fixed  by  a  public  body,  the 
omission  of  that  body  to  perform  Its  duty 
transfers  that  duty  to  the  court.  It  is  hard- 
ly necessary  to  say  that  this  la  not  so. 

Exceptions  overruled. 


(184  Mass.  24S) 
MANNING  T.  CITY  OP  SPRINGFIELD. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct.  20,  1903.) 

MUNICIPAL  CORPORATIONS— SEWERS— DEFECT 
IN  SYSTEM— LIABILITY  OF  CITY— EVIDENCE. 
1.  Where,  in  an  action  against  a  city  for  dam- 
ages ariRing  from  water  coming  on  plaintiff's 
premises  through  a  city  sewer,  there  was  no  evi- 

\  1.  See  Municipal  Corporatlona,  vol.  36,  Cent  Die. 
]{  1779,  1780. 


dence  that  the  sewers  were  defective  in  con- 
struction, or  obstructed  or  out  of  repair,  and 
nothing  to  show  that  they  were  established  oth- 
erwise than  by  persons  acting  as  public  officers 
under  the  statute,  and  the  proof  tended  to  show 
that  the  defect.  If  any,  in  the  sewers,  was  in 
the  system,  which  failed  to  carry  off  imme- 
diately a  great  accumalation  of  water,  due  to 
a  heavy  rainfall,  plaintiff  could  not  recover. 

Exceptions  from  Superior  Court,  Hampden 
County;    Albert  Mason,  Judge. 

Action  by  Mary  Manning  against  the  city 
of  Springfield.  There  was  a  verdict  for  de- 
fendant, and  plaintiff  brings  exceptions.  EiZ- 
ceptions  overruled. 

Jas.  L.  Doherty  and  W.  G.  Brownson,  for 
plaintiff.    Henry  A.  King,  for  defendant 


ENOWLTON,  0.  3.  This  is  an  action  of 
tort,  to  recover  for  injuries  to  the  plaintiffs 
real  estate  from  water  that  came  in  upon  it 
on  two  occasions,  through  the  drain  pipe 
connected  with  the  sewer,  and  from  the 
street,  proceeding  from  the  sewer  out  through 
a  manhole  In  front  of  the  plaintitTs  house. 
The  drain  pipe  had  an  opening  into  the 
pialntiflTs  yard,  which  was  considerably  be- 
low the  level  of  the  street,  and  into  two 
sinks  in  the  lower  tenemeitfs  of  the  building. 
The  plaintiff's  drain  had  been  connected  with 
the  sewer  since  1878  or  1879,  but  no  water  had 
ever  .come  back  through  it  until  these  occa- 
sions, the  first  of  which  was  in  March,  1901. 
At  these  times  there  was,  for  a  few  hours, 
a  very  heavy  fall  of  rain— some  of  the  wit- 
nesses said,  heavier  than  had  ever  been  known 
before.  The  ground  was  then  frozen,  and 
the  sewers  ail  over  the  city  were  heavily 
charged  with  water.  There  was  no  evidence 
that  the  sewer  in  front  of  the  plaintiff's 
house,  or  the  sewers  connected  with  it  were 
defective  In  construction,  or  obstructed  or  out 
of  repair,  and  there  was  no  evidence  that 
any  Of  these  sewers  was  authorized  or  estab- 
lished otherwise  than  by  tribunals  whose 
members  acted  as  public  officers  under  the 
statutes.  The  evidence  all  tended  to  show- 
that  the  defect  In  the  sewers,  if  there  was  a 
defect,  was  in  the  system,  which  did  not  car- 
ry off  immediately  so  great  and  rapid  an  ac- 
cumulation of  surface  water  as  came  at  these 
times.  For  this  system  the  city,  in  its  cor- 
porate capacity,  was  not  responsible,  for  It 
was  established  by  officers  acting  Judlclall.r 
under  the  authority  of  law.  It  lias  often 
been  decided  that  for  faults  or  Imperfections 
in  its  system  of  sewers  a  city  or  town  is 
not  liable,  although  it  is  liable  for  negligence 
in  the  work  of  construction  or  in  the  main- 
tenance or  repair  of  sewers.  Child  v.  Bos- 
ton, 4  Allen,  41,  81  Am.  Dec.  680;  Merrifleld 
V.  Worcester,  110  Mass.  218-221,  14  Am.  Rep. 
592;  Buckley  v.  New  Bedford,  155  Mass.  64, 
29  N.  B.  201;  O'Brien  v.  Worcester,  172 
Mass.  348-353,  52  N.  El  385;  Hewett  v.  Can- 
ton, 182  Mass.  220-244,  65  N.  E.  42;  Johnston 
V.  District  of  Columbia,  118  V.  S.  19,  6  Sup. 
Ct  923,  30  L.  Ed.  75.    Under  this  rule,  upon 
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the  evidence  before  the  court,  the  presiding 
Justice  rightly  directed  a  verdict  tor  the  de- 
fendant 
ESxceptions  overruled. 


084  Mass.  204) 

DOOLEY  T.  GEEENFIELD  &  T.  F.  ST. 
BY.  CO. 

(Snpreme  Judicial  Court  of  Massachusetts. 
Franklin.    Oct.  20,  1903.) 

STRBBT  RAILROADS— INJURIES  TO  PBDB3TRI- 

ANS-CONTRIBOTORY   NKOLI- 

QENCB— BVIDBNCB. 

1.  In  an  action  to  recover  for  the  death  of 
plaintiff's  intestate,  who  was  run  over  by  one 
of  defendant's  street  cars,  evidence  held  to 
show  that,  though  deceased  stepped  between  the 
rails  to  avoid  travelers  approaching  him  on  the 
street,  he  was  guilty  of  negligence  in  not  step- 
ping off  the  track,  and  out  of  the  way  of  the 
car  approaching  him  from  the  rear,  and  the 
evidence  was  therefore  insufficient  to  take  the 
case  to  the  jury. 

Exceptions  from  Superior  Court,  Pranklln 
County;   Lemuel  Le  B.  Holmes,  Judge. 

Action  by  Matthew  Dooley,  as  administra- 
tor of  the  estate  of  Michael  Dooley,  deceased, 
against  the  Greenfield  &  Turners  Falls  Street 
Hallway  Company.  From  a  Judgment  In 
favor  of  defendant,  plaintiff  brings  excep- 
tlons.    Overruled. 

Winn  &  Griswold  and  A.  L.  Green,  for 
plaintiff.    Dana  Malone,  for  defendant. 

BABKER,  J.  The  plaintiff's  intestate  was 
run  over  and  dragged  along  the  ground  for 
some  distance  by  one  of  the  defendant's 
street  cars  on  September  12,  1002,  and  was 
dead  when  picked  up.  The  action  was  for 
m^llgently  causing  his  death.  The  motor- 
man  of  the  car  and  three  passengers  tes- 
tified that  the  deceased  was  lying  on  the 
track  between  the  rails  when  first  seen  ny 
them,  and  that  he  lay  motionless  until  struck 
and  dragged  by  the  car  almost  Instantly  after 
he  first  became  visible  to  them,  and  there 
was  no  evidence  to  contradict  this  testimony. 
The  evidence  which  the  plaintiff  contends 
should  have  been  submitted  to  the  Jury  up- 
on the  question  whether  the  deceased  came 
to  his  death  while  in  the  exercise  of  due  care 
was  that  of  four  persons  who  testified  that 
they  were  riding  upon  the  highway  in  wag- 
ons drawn  by  horses,  and  of  one  person  who 
was  riding  a  bicycle,  all  going  In  the  direc- 
tion opposite  to  that  of  the  deceased  and  of 
the  street  car,  and  that  shorUy  before  the 
accident  they  met  the  deceased  walking  In 
the  highway  In  the  opposite  direction  to  that 
fn  which  these  witnesses  were  going.  This 
evidence,  if  believed,  would  Justify  an  in- 
ference that  when  seen  by  these  witnesses 
the  deceased  was  walking  along  the  high- 
way towards  bis  home.  Three  of  these  wit- 
nesses testified  that  they  were  In  one' wagon, 
and  this  wagon  was  the  earlier  of  the  two 
to  meet  the  deceased.  The  bicyclist  was 
alone,  and  met  the  deceased  after  the  meet- 


ing between  him  find  the  first  wagon.  The 
other  of  these  witnesses  testified  that  he  was 
alone  in  a  wagon  which  rattled  and  made 
much  noise,  and  that  he  was  driving  at  the 
rate  of  eight  or  nine  miles  an  hour.  Tlie 
highway  was  55  feet  wide,  with  the  car  track 
within  Its  limits,  and  south  of  Its  center  line. 
North  of  the  center  line  was  a  macadam 
driveway,  26  feet  wide.  At  the  place  where 
the  deceased  was  struck,  a  pathway  made 
smooth  by  the  use  of  foot  travelers  and  bi- 
cyclists ran  along  between  the  rails  of  the 
car  track.  According  to  the  testimony  of 
the  witnesses  who  testified  that  they  were 
In  the  first  wagon,  the  defendant,  when  seen 
by  them,  was  walking  next  to  the  Inside 
rail  of  a  curve,  and  on  the  outside  of  the  rail 
next  to  the  highway.  The  bicyclist  testified 
that  the  deceased  was  walking  outside  of 
the  rails  when  he  first  saw  him,  and  that  the 
deceased  stepped  between  the  rails  to  get 
out  of  the  way  of  the  bicycle.  The  witness 
who  testified  that  he  was  riding  In  the  sec- 
ond wagon  testified  that  the  deceased  was 
walking  between  the  rails.  The  night  was 
cloudy,  with  a  strong  wind,  which  blew  in 
the  direction  opposite  to  that  In  which  the 
car  was  moving,  and  which  made  a  great 
noise  in  the  trees.  Neither  of  the  witnesses 
who  testified  to  meeting  the  deceased  walk- 
ing saw  anything  of  the  accident,  or  knew 
until  the  next  day  that  an  accident  happen- 
ed. The  plaintiff  admits  that  when  the  de- 
ceased was  met  by  the  first  wagon  the  car 
was  more  than  half  a  mile  away,  and  that 
it  was  not  in  sight  when  the  deceased  was 
met  by  the  bicyclist.  The  witness  who  testi- 
fied that  he  rode  in  the  second  wagon  testi- 
fied that  when  he  passed  the  deceased  the 
car  was  from  20  to  30  feet  away  from  the 
deceased,  and  that  the  witness  did  not  see 
the  car  stop,  and  did  not  stop  himself,  and 
that  the  deceased  was  walking  along,  looking 
ahead,  and  did  not  turn  his  bead  either  way 
to  right  or  left  He  also  testified  that  he 
said  nothing  to  the  deceased,  and  did  not 
warn  him  that  the  car  was  coming,  or  say 
anything  to  him  whatever;  that  be  did  not 
stop  to  see  If  any  accident  happened,  because 
he  did  not  think  there  would  be  any;  that 
he  supposed  the  deceased  would  get  off  the 
track.  Unless  It  was  competent  for  the  Jury 
to  find  from  the  evidence  that  the  deceased 
did  for  his  own  safety  what  ordinarily  care- 
ful persons  are  accustomed  to  do  under  like 
circumstances,  the  verdict  for  the  defendant 
was  ordered  rlghtiy,  because  of  the  plaintiffs 
failure  to  show  that  his  Intestate  was  In  the 
exercise  of  due  care.  '  Assuming  that  the 
Jury  might  find,  against  the  testimony  of  tl>e 
four  witnesses  who  swore  that  they  saw  the 
deceased  lying  on  the  track  between  the 
rails,  that  he  was  walking  between  the  rails 
to  avoid  a  wagon  approaching  him  in  front, 
and  that  when  the  wagon  passed  him  the 
car  was  approaching  him  from  behind,  and 
was  only  20  or  30  feet  distant,  under  such 
circumstances  an  ordinarily   careful  person 
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would  step  off  the  track,  and  out  of  tbe  way 
of  tbe  car,  as  the  witness  who  testified  that 
he  saw  the  deceased  in  such  circumstances 
testified  that  he  expected  him  to  do.  There 
was  no  testimony  that  the  deceased  was 
so  walking  when  struck  by  the  car,  and,  even 
If  it  could  be  so  inferred,  no  reason  consist- 
ent witb  bis  due  care  for  bis  continuance 
upon  tbe  track  could  be  drawn,  except  by 
conjecture.  In  our  opinion,  there  was  no 
snffideQt  evidence  to  Justify  tbe  submission 
of  the  case  to  a  Jury.  See  HiUyer  t.  Dick- 
inson, 154  Mass.  502,  28  N.  B.  905;  Brooks 
V.  Old  Colony  R.  Co.,  168  Mass.  164,  64  N.  E. 
566. 
Exceptions  overruled. 


(184  Mass.  233) 

LODGE  et  al.  v.  FLETCHER  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 

Hampden.    Oct  20,  1903.) 

hunicipaIj  corporations-investigation 
by  leoislative  body  of  city 
—prohibition. 
1.  The  court  will  not  issue  a  writ  of  prohibi- 
tion to  prevent  the  aldermen  of  the  city,  as  the 
legislative  department  thereof,  from  proceeding 
to  hear  evidence  which  may  be  voluntarily  laid 
before  them,  showing  misconduct  on  the  part  of 
any  officer  of  the  city,  to  the  end  that  they  may 
take  proper  action  to  prevent  the  continuance 
of  any  misconduct,  but  without  assuming  au- 
thority to  take  action  directly  against  any  such 
officer. 

Report  from  Supreme  Judicial  Court, 
Hampden  County;   Hammond,  Jud^e. 

Petition  for  a  writ  of  prohibition  by  Jo- 
seph T.  Lodge  and  another  agaiast  Samuel 
E.  Fletcher  and  others,  aldermen  of  the  city  of 
Chlcopee.  Case  reserved  for  full  court  Pe- 
tition dismissed. 

0.  T.  Callahan,  for  petitioners.  L.  B. 
Hitchcock,  City  Sol.,  for  respondents. 

KNOWLTON,  C.  J.  This  is  a  petition  for 
a  writ  of  prohibition  to  restrain  the  defend- 
ants, members  of  the  board  of  aldermen  of 
Chlcopee,  from  proceeding  with  a  hearing  or 
investigation  of  conduct  of  the  petitioners  as 
members  of  the  licensing  board  of  said  city, 
appointed  under  the  provisions  of  Rev.  Laws, 
c.  100,  {  8.  The  case  was  heard  before  a 
single  Justice  upon  the  petition,  answer,  and 
an  agreed  statement  of  facts;  and,  after  rul- 
ing that  a  writ  of  prohibition  should  not  is- 
sue, be  reserved  the  case  for  the  full  court 
All  the  averments  of  matters  of  fact  con- 
tained in  the  pleadings  are  agreed  to  be  true. 
It  appears  that  tbe  board  of  aldermen  passed 
an  order  that  they  "enter  upon  an  investiga- 
tion in  reference  to  the  granting  of  Jimk 
dealers'  licensee  and  otiier  matters  during 
this  and  preceding  years,"  and  provided  for 
the  summoning  of  witnesses  and  the  attend- 
ance of  the  city  solicitor,  and,  in  the  order, 
gave  authority  to  persons  summoned  as  wit- 
nesses to  t>e  represented  by  counsel.  The  pe- 
titioners and  many  other  persons  were  sum- 
moned as  witnesses,  and  the  hearing  was 


begun.  Numerous  affidavits  had  previously 
been  filed  with  the  board  of  aldermen  in  re- 
lation to  the  granting  of  licenses  to  Junk  deal- 
ers, some  of  them  setting  forth  the  payment 
of  money  to  secure  such  licenses.  Three  oth- 
er afildavlts  had  been  filed,  referring  to  con- 
duct of  one,  at  least,  .of  the  petitioners,  tn 
reference  to  the  granting  of  liquor  licenses. 
In  regard  to  the  investigation  as  to  the  grant- 
ing of  Junk  dealers'  licenses  no  question  is 
made.  After  testimony  had  been  received  in 
regard  to  that  subject,  a  witness  was  asked 
a  question  as  to  liquor  licenses,  and  he  re- 
fused to  answer.  Without  further  actioui  or 
apparent  attempt  at  action,  tbe  aldermen  ad- 
journed the  investigation,  and  this  petition 
was  brought.  It  appeared  by  tbe  averments 
of  the  answer  that  the  respondents  never  as- 
sumed Jurisdiction  over  the  petitioners,  nor 
intended  to  assume  such  Jurisdiction;  that 
no  charges  were  formally  preferred  against 
the  petitioners  or  against  any  officers  of  the 
city,  although  some  of  the  affidavits  already 
referred  to  implied  improper  conduct  on  the 
part  of  one  or  more  of  them,  and  no  persons 
were  summoned  before  the  aldermen  except . 
as  witnesses.  The  respondents  "admit  that 
they  have  no  authority  to  deal  with  or  to  take 
action  directly  against,  or  to  exercise  any  au- 
thority over,  said  petitioners,  as  members  of 
the  l>oard  of  license  commissioners,  and  that 
they  have  no  authority  to  compel  witnesses 
to  attend  and  testify  before  said  board  rela- 
tive to  any  action  of  said  petitioners  as  mem- 
bers of  said  Itoard  of  license  commissioners." 
They  aver  that  it  was  their  privilege  and 
duty,  as  tbe  only  representative  legislative 
body  in  the  city,  to  receive  any  evidence 
which  might  be  voluntarily  laid  before  them 
tliat  may  tend  to  show  misconduct  on  the 
part  of  any  officer  of  tbe  city,  to  the  end  that 
they  may  take  proper  action  to  prevent  the 
continuance  of  such  misconduct,  if  any  is 
found  to  exist.  Upon  these  facts,  it  is  plain 
that  the  court  ought  not  to  issue  a  writ  of 
prohibition.  Such  a  writ  can  only  issue  to 
prevent  improper  Judicial  action.  It  appears 
that  tbe  respondents  are  not  acting  Judicially, 
or  assuming  authority  to  pronounce  any  Judg- 
ment which  will  affect  the  rights  of  anybody. 
The  aldermen  of  Chlcopee,  under  the  char- 
ter of  the  city,  are  a  legislative  body,  consti- 
tuting the  entire  legislative  department  of 
tbe  city.  St  1897,  p.  191,  c.  239,  |  2.  It  can 
act  Judicially  only  for  certain  specified  pur- 
poses, under  the  laws.  It  cannot  act  Judi- 
cially in  such  an  investigation  as  was  pro- 
posed. There  is  therefore  no  ground  on 
wMch  tbe  writ  can  be  issued.  Washburn  v. 
Phillips,  2  Mete.  296;  Connecticut  River 
Railroad  v.  County  Commissioners,  127  Mass. 
50-58,  34  Am.  Rep.  388;  Inhabitants  of  Hyde 
Park  V.  Wlggln,  157  Mass.  94r-99,  31  N.  B. 
693;  Smith  v.  Whitney,  116  V.  S.  167,  6  Sup. 
Ct  570,  29  L.  Ed.  601;  In  re  Radl,  86  Wis.. 
645,  57  N.  W.  1105,  30  Am.  St.  Kep.  918;  Ex 
parte  Death,  18  Q.  D.  647;  Re  Local  Gov- 
ernment Board,  16  Ir.  L.  R.  150.    How  tat 
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and  with  what  effect  the  investigation  can 
proceed  upon  testimony  voluntarily  offered, 
it  is  not  necessary  in  this  case  to  consider. 
Petition  dismissed. 


<181  Masa.  ao) 
BASSETT  V.  PIDBLITT  &  DEPOSIT  CO. 

(Supreme  Jndicial  Court  of  Massachusetts. 
Hampshire.    Oct  20,  1903.) 

KXKCUTORS— BOND— LIABILITY     OF     SURETY- 
EXECUTOR'S  INDEBTEDNESS  TO  TESTATOR. 

1.  The  surety  on  the  bond  of  an  executor, 
whose  insolvent  firm  was  indebted  to  the  testa- 
tor, and  which  firm  continued  in  business  for 
over  a  year  after  the  death  of  the  testator,  was 
.liable  for  the  amount  of  the  indebtedness. 

2.  The  surety  on  the  bond  of  an  executor  in- 
debted to  the  testator  cannot  set  up  in  defense 
to  liis  liability  therefor  that  no  demand  was 
made  for  the  payment  of  the  debt,  it  being  the 
duty  of  the  executor  to  make  the  demand,  and 
the  executor  not  being  permitted  to  say  that 
be  could  make  no  demand  on  himself. 

3.  An  executor  who  is  negligent  in  failing  to 
account  for  the  amount  due  from  his  firm  to 
the  testator  is  chargeable  with  interest  from  the 
date  of  the  testator's  death. 

4.  In  an  action  against  a  surety  on  an  exec- 
utor's bond,  when  the  executor  is  chargeable 
with  more  than  the  penalty  of  the  bond,  plain- 
tiff is  entitled  to  interest  on  the  penal  sum  from 
the  date  of  the  writ. 

Exceptions  from  Superior  Court,  Hamp- 
shire County;  Ellsha  B.  Maynard,  Judge.' 

Action  on  a  probate  bond  by  one  Bassett 
against  the  Fidelity  &  Deposit  Company,  the 
Borety  thereon.  Judgment  for  plaintiff  af- 
firming the  findings  of  an  assessor  directed 
to  find  °tbe  amount  for  which  execution 
should  Issue,  and  defendant  brings  excep- 
tions.   Elxceptlons  overruled. 

John  C  Hammond  and  Henry  Pt  Field, 
for  plalntitL  Peabody  &  Arnold,  for  defend- 
ant 

UORVSQ,  J.  The  principal  exception  of 
the  defendant  corporation  is  to  the  refusal 
of  the  court  to  recommit  the  case  to  the  as- 
sessor to  take  evidence  as  to  the  insolvency 
of  the  executor  and  of  the  firm  of  which  be 
was  a  member  at  the  date  of  the  testatrix's 
decease.  The  contention  which  lias  been 
made  in  support  of  this  exception  is  that  the 
obligation  of  a  surety  on  an  executor's  bond 
goes  no  farther  than  to  guaranty  that  the 
executor  will  lawfully  administer  the  as- 
sets of  the  testatrix  which  had  an  existence 
in  fact,  and  which  came  to  his  hands  or 
knowledge,  and  that  it  la  beyond  the  scope 
of  such  a  bond  to  create  assets  which  the 
testatrix  never  had  by  making  the  surety 
goaranty  debts  due  from  insolvent  creditors; 
and  for  that  reason  it  cannot  be  made  liable 
for  the  full  amount  of  the  notes  held  by  the 
testatrix  made  by  the  executor's  Insolvent 
firm.  But  there  Is  another  side  to  the  case. 
An  executor  or  administrator  Is  appointed 
for  the  sole  purpose  of  enforcing  In  behalf 

^  3.  Se«  Executors  and  Administrators,  vol.  22, 
CeaL  Dig.  I  2381. 
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of  those  Interested  In  the  estate  the  rights 
of  the  estate  against  others.  When  the  es- 
tate has  a  claim  against  the  executor  or  ad- 
ministrator himself,  he  is  Incapacitated  from 
performing  that  duty  and  taking  to  him- 
self that  office.  For  that  reason,  on  broad 
principles  of  policy,  it  was  laid  down  by  the 
common  law  of  England  that  he  must  yield 
all  controversy  as  to  the  debt  due  from  him- 
self, and  treat  It  as  an  asset  of  the  estate. 
No  one  Is  bound  to  accept  the  office,  and  if 
he  elects  to  do  so  he  thereby  tacitly  assents 
to  this  condition.  The  common  law  did  not 
allow  him  to  accept  the  ofilce  and  keep  his 
rights  In  a  controversy  when  his  duty  and 
his  personal  Interest  were  in  a  direct  con- 
flict To  allow  him  to  accept  the  office,  and 
then  to  settle  the  amount  which  the  cred- 
itors and  others  interested  In  the  estate 
would  have  got  had  he  not  taken  the  office 
bnt  had  allowed  some  disinterested  person 
to  be  appointed  to  enforce  these  rights,  would 
not  be  doing  justice  to  those  whose  rights 
tne  law  undertakes  to  preserve.  Take  the 
case  at  bar  as  an  example.  The  executor's 
firm  was  going  on  with  its  business  when 
the  testatrix  died,  and  went  on  in  business 
for  some  14  months  after  that  time.  The 
law  could  hardly  be  said  to  have  fully 
preserved  the  rights  of  those  Interested  in 
the  estate  if  it  allowed  this  creditor  of  the 
estate  to  accept  an  office  where  it  became  his 
duty  to  collect  the  amount  due  from  his 
own  firm  by  pressing  for  payment,  and  af- 
ter 14  months  .  of  Inaction  on  his  part  to 
settle  the  rights  of  the  beneficiaries  by  a 
Judicial  inquiry  as  to  what  would  have  hap- 
pened had  a  dlBinterested  person  been  ap- 
pointed to  perform  the  duty  owed  to  these 
beneficiaries.  But  it  Is  not  necessary  to 
dlscuBS  the  question  further.  It  Is  conclud- 
ed by  authority  in  this  commonwealth.  The 
rule  was  originally  laid  down  in  1814  in 
Stevens  v.  Gaylord,  11  Mass.  256.  The  his- 
tory of  the  rule  and  the  cases,  both  in 
England  and'  in  this  country,  are  given  in 
Winship  V.  Bass,  12  Mass.  109,  and  in  Tar- 
bell  V.  Jewett,  120  Mass.  467.  The  rule  is 
one  of  general  application,  and  has  been 
held  to  be  applicable  not  only  In  case  of 
executors  and  administrators,  but  also  in 
case  of  assignees  in  insolvency  (Benchley 
V.  Chapln,  10  Cush.  173),  guardians  (Mat- 
toon  v.  Cowing,  13  Gray,  387),  and  receivers 
appointed  to  wind  up  insolvent  corporations 
(Commonwealth  v.  Gould,  118  Mass.  300). 
It  has  been  recognized  and  applied  in  the 
following  cases  in  addition  to  those  cited 
above:  Hobart  v.  Stone,  10  Pick.  216;  Kin- 
ney T.  Ensign,  18  Pick,  232;  Ipswich  Mfg. 
Co.  V.  Story,  6  Mete.  310;  Sgourney  v. 
Wetherell,  6  Mete.  553;  Wllley  v.  Thompson, 
»  Mete.  329;  Chenery  v.  Davis,  16  Gray,  89; 
Ireland  v.  Felton,  1  Allen,  531;  Chapln  v. 
Waters,  110  Mass.  195;  Hazleton  r.  Valentine, 
113  Mass.  472;  Choate  v.  Arringrton,  116  Mass. 
552;  Pettee  v.  Peppard,  120  Mass.  522;  Mar- 
tin V.  Smith,  124  Mass.  Ill;  Choate  v.  Thom- 
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dike,  138  Mass.  351;  Stetson  v.  Monlton,  140 
Mass.  697,  5  N.  K  809.  And,  finally.  It  was 
held  In  Ijeland  y.  Felton,  1  Allen,  531,  that 
an  executor  should  be  charged  with  the  full 
amount  of  notes  belonging  to  the  testator 
made  by  a  firm  of  which  he  was  a  partner, 
although  it  was  Insolvent  when  the  testator 
died,  as  well  as  with  the  full  amount  due 
on  notes  made  by  himself,  who  also  was  in- 
solTent  at  that  time.  The  defendant  in  the 
case  at  bar  aska  us  to  hold  that,  although 
an  Insolvent  executor  is  to  be  charged  with 
the  debt  due  from  him,  the  sureties  on  his 
bond  are  not  to  be  held  liable  therefor.  But 
that  is  out  of  the  question.  That  contention 
files  directly  In  the  face  of  the  elementary 
principles  governing  the  effect  of  a  decree 
allowing  a  probate  account  and  the  ele- 
mentary principles  as  to  the  obligation  of  a 
surety  on  a  probate  bond.  In  the  first  place, 
a  decree  of  a  probate  court  allowing  an  ac- 
count of  an  executor  or  oth«r  official  Is  bind- 
ing on  all  interested  in  the  estate,  Includ- 
ing sureties  ou  the  bond  of  the  accountant. 
It  there  is  error,  the  error  must  be  correct- 
ed In  the  probate  court,  as  it  may  be  If  there 
was  fraud,  or  if  the  party  In  question  had 
not  such  notice  as  to  be  concluded  by  the 
decree.  Jennison  v.  Hapgood,  7  Pick.  1,  19 
Am.  Dec.  258;  Sever  v.  Russell,  4  Cush.  613, 
60  Am.  Dec.  811;  Parcber  v.  Bussell,  11  Cush. 
107.  It  Is  settled  that  a  surety  on  a  pro- 
bate bond  is  a  party  interested  in  the  ac- 
counts of  the  principal,  and  for  that  reason 
has  a  right  of  appeal  ta  the  Supreme 
Judicial  Court.  Fan*ar  v.  Parker,  3  Allen, 
^6.  In  the  second  place,  the  obligation  of 
a  surety  on  a  probate  bond  is  the  obliga- 
tion of  the  principal.  The  bond  is  a  joint 
bond,  and  the  judgment  necessarily  must  be 
the  same  against  both.  This  is  more  than 
a  technical  rule  of  law;  it  is  a  place  where 
the  true  character  of  a  surety's  llablity 
comes  to  the  surface.  The  ground  on  which 
it  was  held  that  a  surety  has  a  right  of 
appeal  in  such  a  case  was  that  the  decree 
settling  the  account  of  the  principal,  "if  once 
properly  established,  fixes  the  amount  of 
liability  of  the  sureties  on  their  bond."  Far- 
rar  v.  Parker,  3  Allen,  656,  658.  And  En- 
dicott,  J.,  in  Tarbell  v.  Jewett,  129  Mass. 
457,  468,  speaking  of  Leland  v.  Felton,  1 
Allen,  531,  said  that  it  was  held  that  the 
executor  would  be  charged  for  his  own  notes 
and  for  the  notes  of  his  firm  held  by  the 
testator,  although  both  he  and  the  firm  were 
insolvent,  "which,  of  course,  rendered  his 
sureties  liable."  Again,  in  Choate  v.  Arring- 
ton,  116  Mass.  562,  556,  Wells,  J.,  said:  "The 
surety  Is  liable  for  whatever  Is  properly 
chargeable  to  his  principal  In  ttie  official 
capacity  on  account  of  which  the  bond  was 
given."  To  the  same  effect,  see  Ames,  J., 
in  Chapin  v.  Waters,  110  Mass.  195,  197.  It 
Is  apparent  that  this  was  assumed  to  be  the 
case  In  Leland  v.  Felton.  In  that  case  the 
executor  had  resigned,  and  the  plaintiff, 
Leiaud.  had  been  appointed  administrator 
with  the  will  annexed  de  bonis  non.    The 


main  contention  of  the  defendant,  Felton 
(the  executor  who  had  resigned),  was  tliat 
the  debt  due  the  testator  was  suspended,  not 
extinguished,  by  his  being  executor;  that  it 
was  revived  by  his  resignation;  and  tliat 
the  remedy  of  the  administrator  was  an  ac- 
tion on  the  notes  against  him  and  his  part- 
ners, in  which  he  could  recover  a  personal 
judgment,  but  that  he  could  not  be  charged 
with  the  amount  by  the  probate  court  In 
his  executor's  account  If  the  liability  of 
the  surety  was  different  from  that  of  the 
executor,  there  was  no  possible  object  In 
this  defense.  The  sole  purpose  of  the  de- 
fense was  to  protect  the  sureties,  and  from 
an  examination  of  the  court  records  it  ap- 
pears that  after  the  decision  in  Leland  v.  ■ 
Felton,  1  Allen,  631,  judgment  was  recover- 
ed in  an  action  brought  against  the  principal 
and  sureties  In  the  Supreme  Judicial  Court 
In  the  October  Term,  1863,  no  defense  be- 
ing interposed  by  the  sureties.  It  further 
appears  from  an  inspection  of  the  records 
of  the  probate  court  tliat  several  payments 
were  made  on  account  of  that  Judgment  by 
one  of  the  sureties.  The  defendant's  request, 
therefore,  is  a  request  tliat  we  overrule  the 
case  of  Leland  v.  Felton,  1  Alien,  531.  But 
after  a  careful  consideration  of  Baucus  v.  Sto- 
ver, 80  N.  Y.  1;  Same  v.  Barr,  46  Hun^  682, 
affirmed  in  107  N.  T.  624, 13  N.  E.  939;  Lyon 
V.  Osgood,  58  Vt  70T,  7  Atl.  5;  Garber  v.  Com- 
monwealth, 7  Pa.  265;  McCarty  v.  Frazer,  62 
Mo.  263;  State  v.  Gregory,  119  Ind.  503,  509, 
22  N.  E.  1;  Harker  v.  Irick,  10  N.  J.  Eq.  269: 
Spurlock  V.  Earles,  8  Baxt  (Tenn.)  437— cited 
and  relied  on  by  the  defendant,  we  are  of 
opinion  that,  for  the  reasons  given,  the  true 
rule  was  laid  down  in  Leland  v.  Felton,  and 
that  It  is  now  too  late  to  question  the  prac- 
tice which  was  then  adopted,  and  has  been 
in  force  for  over  40  years. 

There  is  nothing  in  the  other  points  taken 
by  the  defendant  in  defending  its  liability. 
There  was  evidence  which  warranted  the 
finding  made  by  tlie  assessor  that  the  sums 
advanced  by  her  resulted  in  a  debt  due  to 
the  testatrix,  the  time  for  payment  of  which 
had  arrived.  Even  if  a  demand  had  been 
necessary,  the  defendant  cannot  set  up  that 
no  demand  was  made,  as  he  seeks  to  do. 
It  was  his  duty,  as  executor,  to  make  a  de- 
mand, and  be  could  not  set  up  that  he  could 
not  make  a  demand  on  himself.  See  Stevens 
V.  Oaylord,  11  Mass.  256,  where  Jackson,  J.. 
says:  "In  the  case  of  his  own  debt,  whicb 
he  admits  to  be  due,  it  is  obvloufl  that  he 
can  never  prove  a  demand  and  refnsaL" 
In  the  case  at  bar  there  was  a  breach  of 
the  bond  in  failing  to  account,  an  agree- 
ment for  Judgment  In  favor  of  the  plalntiCF. 
and  the  case  was  sent  to  an  assessor  to  fix 
the  amount  for  which  execution  should  is- 
sue. He  charged  the  executor  with  interest 
on  the  demand  notes  of  his  firm,  amounting 
to  $18,453,  and  with  interest  on  $3,500,  the 
value  of  the  Glendale  stock,  with  annua! 
rests,  at  6  per  cent.,  to  the  date  of  his  report; 
and,  as  this  sum  exceeded  the  penal  Bum  oC 
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the  bond,  be  reported  that  execution  should 
Issue  for  the  penal  sum  of  the  bond,  with 
interest  from  the  date  of  the  writ.  The 
superior  court  directed  that  execution  should 
issue  for  the  full  amount  of  judgment  and 
interest  fl-om  the  date  of  the  rendition  there- 
of. The  defendant  contends  that  in  con- 
templation of  law  these  two  sums  have  been 
in  the  hands  of  the  executor  since  the  death 
of  the  testatrix,  and  that  on  the  authority 
of  Wyman  v.  Hubbard,  13  M«ss.  232,  Stearns 
V.  Brown,  1  Pick.  530,  Boynton  v.  Dyer,  18 
Pick.  1,  7,  an  executor  is  not  chargeable  with 
interest  on  funds  in  his  bauds.  But  the 
rule  laid  down  in  the  last  of  those  cases 
Is  that  an  executor  Is  not  chargeable  with 
interest  "except  where  they  actually  receive 
it,  or  make  some  profitable  use  of  the  funds, 
or  are  guilty  of  negligence  in  accounting 
for  them."  This  defendant  was  guilty  of 
negligence  in  not  accounting  for  these  two 
amounts. 

It  appears  that  the  parties  made  an  agree- 
ment that  judgment  might  be  entered  for 
the  penal  sum  of  the  bond,  but  it  would  seem 
from  the  record  before  us  that  no  judgment 
has  in  fact  been  entered.  The  plaintiff  is 
at  least  entitled  to  judgment  for  interest  on 
the  penal  sum  of  the  bond  from  the  date  of 
the  writ  (Harris  v.  Clap,  1  Mass.  308,  2  Am. 
Dec.  27;  Pitts  v.  Tilden,  2  Mass.  118;  War- 
ner r.  Thurlo,  15  Mass.  154;  Brighton  Bank 
r.  Smith,  12  Allen,  243,  90  Am.  Dec.  144), 
and  the  amount  of  that  judgment  bears  in- 
terest We  understand  that  the  superior 
court's  order  was  Intended  to  be  made  in 
conformity  with  this.  On  a  Judgment  be- 
ing entered  nunc  pro  tunc,  execution  may 
issue  as  ordered  by  the  superior  court 

Exceptions  overruled. 

(ISl  Masa.  1») 

COMMONWEALTH  v.  CONLIN. 

(Supreme  Judicial  Court  of  Massachusetts. 
Berkshire.    Oct.  19,  1903.) 
CRIMINAL     LAW— DRUNKENNESS— DEFENSES- 
PRIVACY— APPBAL-LKGALITY  OP  ARREST. 

1.  Under  Rev.  Laws,  p.  1791,  c.  212,  §  39, 
providing  that  a  person  guilty  of  "drunkenness 
by  the  voluntary  use  of  intoxicating  liquor" 
shall  be  punished,  the  fact  that  defendant  was 
drunk  in  a  private  dwelling  house,  where  she 
made  no  disturbance,  and  was  not  exposed  to 
public  view,  was  no  defense. 

2.  Where  the  record  on  appeal  from  a  convic- 
tion for  drunkenness  showed  that  defendant 
was  regularly  brought  before  the  superior  court 
by  virtue  of  a  complaint  issued  by  such  court, 
the  fact  that  she  was  arrested  without  a  war- 
rant before  such  complaint  was  issued,  and 
whether  her  arrest  was  legal  or  illegal,  was  im- 
material. 

Exceptions  from  Superior  Court,  Berkshire 
0>unty;  Wm.  Schofleld,  Judge. 

Anna'Conlln  was  convicted  of  drunkenness, 
and  she  brings  exceptions.    Overruled. 

John  F.  Noxon,  DIst  Atty.,  for  the  Com- 
monwealth.   P.  J.  Moore,  for  defendant 

KNOWLTOX,  C.  J.  At  the  trial  upon  this 
complaint  for  drunkenness  the  defendant  of- 
fered no  evidence,  but  requested  tbe  court 


to  rule  "that  upon  all  the  evidence  the  de- 
fendant could  not  be  convicted."  The  court 
refused  so  to  rule,  and  Instructed  the  jury 
"that  if  they  were  satisfled  upon  all  the  evi- 
dence that  the  defendant,  when  found  in 
this  room,  was  drunk  by  tbe  voluntary  use 
of  intoxicating  liquor,  she  might  be  con- 
victed under  this  complaint"  To  the  re- 
fusal and  to  the  Instruction  an  exception  was 
taken.  The  evidence  tended  strongly  to  show 
that  the  defendant  was  very  much  Intoxicat- 
ed by  tbe  use  of  whisky  at  the  time  of  the 
original  arrest,  although  she  was  lying  upon 
a  couch,  and  was  making  no  noise  or  other 
disturbance.  The  exception  presents  the 
question  whether  one  can  be  convicted  of 
drunkenness  In  a  private  dwelling  house, 
where,  he  is  making  no  disturbance,  and  Is 
not  exposed  to  public  view.  This  question 
is  answered  by  the  language  of  Rev.  Laws,  p. 
1791,  c.  212,  i  39.  The  offense  made  pun- 
ishable by  this  section  is  "drunkenness  by 
tbe  voluntary  use  of  intoxicating  liquor,"  and 
the  place  where  the  offense  is  committed, 
whether  public  or  private,  is  not  an  element 
to  be  considered  In  determining  whether  an 
accused  person  is  guilty  under  the  law. 
None  of  the  cases  relied  on  by  the  defendant 
bear  upon  the  construction  of  this  statute. 

The  defendant  contends  that  her  arrest 
without  a  warrant  was  illegal,  and  that 
therefore,  she  could  not  be  convicted  upon 
the  complaint  Tbe  legality  or  Illegality  of 
the  arrest  does  not  in  any  way  affect  the 
offense  with  which  she  was  charged  In  the 
complaint  In  Com.  v.  Tay,  170  Mass.  192, 
48  N.  E.  lOSti,  it  was  held  that  the  superior 
court  has  Jurisdiction  on  appeal  to  try  upon 
a  complaint  for  being  an  Idle  and  disorderly 
person  one  arrested  without  a  warrant 
whether  his  arrest  was  legal  or  illegal  So 
here,  if  the  defendant  was  regularly  brought 
before  the  court  to  answer  to  a  complaint 
for  drunkenness  which  had  been  duly  made 
and  received,  it  was  immaterial  upon  the' 
question  of  her  guilt  whether  she  had  been 
arrested  legally  or  illegally,  or  arrested  at  all, 
before  the  complaint  was  made.  Tbe  record 
shows  that  she  was  "brought  before  said 
court  by  virtue  of  a  complaint  In  due  form  of 
law,  issued  by  said  court"  etc.,  and  nothing 
In  the  record  Indicates  that  any  question  of 
jurisdiction  was  raised  either  before  tbe  dis- 
trict court  or  before  the  superior  court  Al- 
though the  warrant  Is  not  set  out  in  the  rec- 
ord, we  infer  that  a  warrant  was  duly  issued 
and  served.  Inasmuch  as  the  warrant  Is 
merely  the  process  by  which  the  defendant 
Is  brought  before  tbe  court  It  is  not  the  usual 
practice  to  send  to  this  court  a  copy  of  it 
where  the  jurisdiction  Is  not  questioned. 
Upon  the  whole  record,  we  must  assume  that 
the  court  liad  jurisdiction.  At  tbe  trial  no 
request  was  made,  and  no  instruction  was 
given,  and,  so  far  as  we  can  see,  no  question 
was  raised,  in  regard  to  jurisdiction.  The 
only  question  was  whether  the  evidence  war- 
ranted a  conviction  of  the  offense  charged. 

Exceptions  overrulei^g,,,^^^  ^^  ^v^^^v i^ 
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CITY  OF  Jrr.  VERNON  t.  EVANS  &  HOW- 
ARD FIRE  BRICK  CO. 

(Supreme  Court  of  Illinois.     Oct.  21,  1903.) 

STATUTES  —  LOCAL  LAWS  —  APPLICATION  OF 
GENERAL  LAWS— REVIEW  BY  COURTS— SPE- 
CIAL ACTS— REPEAL-IMPLICATION. 

1.  Whether  a  general  law  can  be  made  ap- 

fjlicable  in  any  case  iii  which  local  or  special 
egislation  is  not  expressly  prohibited,  is  a  ques- 
tion within  the  discretion  of  the  General  As- 
sembly, and  is  not  subject  to  review  by  the 
Supreme  Court. 

2.  The  mere  fact  that  the  operation  of  Act 
May  15,  1903  (Laws  1903,  p.  144),  fixing  the 
times  for  the  holding  terms  of  the  circuit  court 
in  Jefferson  county,  is  limited  to  that  county, 
does  not  render  the  act  objectionable  as  a  spe- 
cial enactment. 

3.  Under  Const.  1870,  art.  6,  S  14,  providing 
that  the  General  Assembly  shall  provide  for  the 
time  of  holding  court  in  each  county,  which 
shall  not  be  changed  except  by  the  General 
Assembly  next  preceding  the  general  election 
of  the  judges  of  said  courts,  the  Legislature 
had  power  to  pass  Act  May  15,  1903  (Laws 
1003,  p.  144),  fixing  the  time  of  holding  courts 
in  Jefferson  county,  and  limit  its  effect  to  such 
county. 

4.  Since  Act  May  15,  1903  (Laws  1903,  p. 
1441,  fixing  the  time  of  holding  courts  in  Jef- 
ferson county,  is  a  complete,  independent,  and 
original  act,  it  operates  to  repeal  prior  acts 
regulating  such  subject,  though  it  contains  no 
express  words  of  repeal. 

Appeal  from  Circuit  Court,  Jefferaon  Coun- 
ty; P.  A.  Pearce,  Judge. 

Action  by  the  Evans  &  Howard  Fire  Brick 
Company  agrainst  the  city  of  Mt  Vernon. 
From  a  Judgment  in  favor  of  plaintiff,  de- 
fendant appeals.    Affirmed. 

Geo.  H.  Stein  and  Wm.  O.  Blair,  for  appel- 
lant   Albert  Watson,  for  appellee. 

BOGG,  J.  In  this,  an  action  of  assumpsit 
Instltnted  to  the  circuit  court  of  Jefferson 
county  by  the  appellee  company  against  the 
appellant  city,  judgment  In  the  sum  of  $42.50 
and  costs  of  the  suit  was  entered  against  the 
city  at  a  term  of  the  circuit  comt  begun  and 
holden  In  said  county  of  Jefferson  on  the  sec- 
ond Monday  in  the  month  of  July,  1903. 
This  appeal  prosecuted  to  reverse  that  Judg- 
ment presents  for  determination  but  a  single 
question,  which  is  whether  an  act  of  the  Gen- 
eral Assembly  approved  May  15,  1903,  pur- 
porting to  fix  the  times  for  holding  a  term  of 
the  said  circuit  court  in  the  said  county  of 
Jefferson  on  said  second  Monday  of  July  in 
each  year,  and  also  on  the  second  Monday  In 
the  months  of  January,  April,  and  October  in 
each  year.  Is  a  valid  enactment  The  act  Is 
as  follows:  "An  act  to  fix  the  time  of  holding 
the  circuit  courts  In  the  county  of  Jefferson. 
Section  1.  Be  It  enacted  by  the  people  of  the 
state  of  Illinois,  represented  in  the  General 
Assembly:  That  the  circuit  court  shall,  aft- 
er the  taking  effect  of  this  act,  be  held  In  the 
county  of  Jefferson,  as  follows:  On  the  sec- 
ond Monday  of  January,  the  second  Monday 
of  April,  the  second  Monday  of  July  and  the 
second  Monday  of  October  of  each  year:  pro- 

y  1.  See  ConaUtutlonal  L«w.  vol.  10,  Cent.  Dig.  I 
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Tided,  there  shall  be  no  Jurors  summoned  for 
the  July  terms  of  court  In  said  county,  unless 
by  special  order  of  the  Judge  of  said  court." 
Laws  1903,  p.  144.  The  Insistence  of  the  ap- 
pellant city  is  the  act  Is  a  local  or  special 
law,  and  for  that  reason  void.  Section  22  of 
article  4  of  the  Constitution  of  1870  provides 
the  General  Assembly  shall  not  adopt  a  local 
or  special  statute  in  certain  specified  cases 
enumerated  in  the  section.  The  time  for 
holding  terms  of_the  circuit  courts  In  the  aif- 
ferent  counties  of  the  state  is  not  among  sucIl 
specified  cases  or  enumerated  subjects,  but 
the  section  further  provides  that  the  General 
Assembly  shall  pass  no  local  or  special  lawa 
in  any  cases  other  tlian  those  specified,  where- 
a  general  law  can  be  made  applicable,  and 
the  argument  Is  a  general  law  could  have 
been  made  applicable,  and  that  hence  the  act 
under  consideration  should  be  declared  In- 
valid. Whether  a  general  law  can  be  made 
applicable  In  any  case  in  which  local  or  spe- 
.clal  legislation  is  not  expressly  prohibited  is 
a  question  committed  to  the  Judgment  and 
discretion  of  the  General  Assembly,  and  the 
conclusion  reached  by  the  lawmaking  body  i» 
not  subject  to  be  reviewed  by  this  court 
Owners  of  Land  v.  People,  113  111.  296. 
However,  the  mere  fact  the  act  Is  restricted 
in  its  operation  to  the  county  of  Jefferson 
does  not  necessarily  determine  that  it  is  a 
special  enactment  A  statute  may  be  general 
and  yet  be  operative  only  In  a  particular  lo- 
cality. West  Chicago'  Park  Commissioners 
V.  McMullen,  134  111.  170,  25  N.  E.  676.  10  L. 
R.  A.  215.  Section  14  of  article  6  of  the  Con- 
stitution of  1870  provides  (to  quote  there- 
from): "Tlie  Gtoieral  Assembly  shall  provide- 
for  the  time  of  holding  court  In  each  county., 
which  shall  not  be  cbianged  except  by  the- 
General  Assembly  next  jHreceding  the  general 
election  for  Judges  of  said  courts."  Under 
this  constitutional  provision  it  is  clearly  with- 
in the  legislative  province-  to  provide  for  the- 
time  of  holding  court  "In  each  county"  by  a 
separate  enactment  applicable  to  a  single 
county.  The  act  in  question  was  adopted  by 
the  General  Assembly  next  preceding  the 
general  election  for  Judges  of  the  circuit 
courts  in  all  of  the  circuits  of  the  state.  A. 
prior  statute,  adopted  May  9,  1903  (Laws 
1903,  p.  144),  provided  for  the  holding  of 
terms  of  the  circuit  court  in  Jefferson  county 
at  different  times  than  as  fixed  by  the  latter 
enactment  The  later  act  is  not  amendatory 
of  the  former,  but  revises  the  whole  subject 
of  the  prior  act  and  Is  within  Itself  a  com- 
plete, Independent,  and  original  act  It  was 
dearly  the  legislative  Intent  the  later  act 
should  be  a  substitute  for  the  prior  one.  It 
operated  to  repeal  the  prior  act  although  ex- 
press words  of  rei)eal  are  not  employed,  and 
constitutes  the  subsisting  legislation  relative 
to  the  times  of  holding  the  different  terms  of 
circuit  court  to  Jefferson  county.  People  v. 
Board  of  Education,  166  111.  388,  46  N.  E. 
1099;  Culver  y.  Third  National  Bank,  64  111. 
528. 
The  Judgment  is  affirmed.  Affirmed.  . 
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(184  Maas.  219) 

NASHUA  RrVER  PAPER  CO.  T.  OOMMON- 
WBAI/TH. 

(Snpreme  Judicial   Court   of  Massachusetts. 
Worcester.    Oct.  81,  1903.) 

BMINENT      DOMAIN— METROPOLITAN      WATER 

SUPPLY  ACT— INJURY  TO  BUSINBSS 

— DAMAQBS— WHEN  AWARPBD. 

1.  The  metropolitan  water  supply  act  (St. 
1895,  p.  1418,  c.  488,  S  14),  which  authorizes 
damages  to  be  assessed  bj  the  water  commission 
when  real  estate  is  taken  for  the  reservoir, 
when  land  la  entered  on  and  used,  when  real 
estate  ia  injured  by  the  taking  of  the  waters 
of  Nashua  river,  when  real  estate  not  taken, 
situated  in  the  towns  of  Boylston  and  certain 
parts  of  Clinton,  is  decreased  in  valne  by  the 
doings  of  the  water  board,  and  when  one  own- 
ing an  established  business  on  land  in  the  town 
of  West  Boylston,  whether  the  land  is  taken 
or  not,  deems  that  his  business  is  decreased  in 
value  by  the  act  of  the  board,  and  which  di- 
rects the  commissioners  to  determine  the  "dam- 
ages to,  and  value  of,  real  estate,  machinery  and 
business."  does  not  authorize  an  award  of  dam- 
ages to  a  business  not  carried  on  within  the  pre- 
scribed limits. 

Exceptions  from  Superior  Court,  Worcester 
County;  John  W.  Hammond,  Judge. 

Petition  by  the  Nashua  River  Paper  Com- 
pany for  the  recovery  of  damages  caused  by 
the  metropolitan  -water  board,  acting  under 
the  metropolitan  water  supply  act  (Dose  re- 
served for  the  determination  of  petitioner's 
right  to  recover  for  the  loss  of  profits  result- 
ing from  a  temporary  Interruption  of  its  busi- 
ness caused  by  the  taking  of  land  by  the 
board.    Judgment  for  the  commonwealth. 

Charles  M.  Thayer,  for  petitioner.  Ralph 
A,  Stewart  and  Frederic  B.  Greenhalge,  Asst 
Atty.  Gen.,  for  the  Commonwealth. 

KNOWLTON,  C.  J.  The  only  question  re- 
served for  our  consideration  Is  "whether  the 
petition^'  was  entitled  to  have  the  loss  of 
profits,  resulting  from  a  temporary  interrup- 
tion of  its  business  caused  by  the  taking,  con- 
ridered  by  the  commission  in  making  its 
award."  We  understand  this  to  refer  to 
the  damage  to  business,  as  distinguished  from 
the  diminution  in  rental  value  of  the  proper- 
ty, caused  by  temporary  conditions  affecting 
the  nses  to  which  it  was  adapted,  including 
its  use  in  the  business  then  carried  on  upon 
it  Such  a  diminution,  although  only  tempo- 
rary, is  paid  for  in  assessing  damages  to 
prcqierty  cansed  by  a  taking,  under  statutes 
In  the  common  form.  Bailey  v.  Boston  & 
Providence  Railroad  Company,  182  Mass. 
537,  66  N.  E.  203;  Boston  Belting  Ompany 
V.  Boston  (Mass.)  67  N.  K  428. 

The  petitions  contends  that  it  is  entitled 
to  damages  to  its  real  estate  by  reason  of  the 
peculiar  provisions  of  St.  1895,  p.  1418,  c.  488, 
i  14,  under  which  the  assessment  is  made. 
This  section  mentions  five  classes  of  cases 
in  which  damages  may  be  assessed  under  it: 
First,  when  real  estate  Is  taken  for  the  reser- 
voir; second,  when  real  estate  is  entered  up- 
on and  used;  third,  when  real  estate  Is  in- 
lured  by  tlie  taking  of  the  waters  of  Nashua 
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river,  whether  the  real  estate  is  within  or 
without  the  commonwealth;  fourth,  when 
real  estate  not  taken,  situated  in  the  town 
of  West  Boylston  or  in  specified  parts  of  the 
towns-of  Boylston  and  Clinton,  and  not  owned 
by  the  owner  of  the  Lancaster  Mills,  is  di- 
rectly or  indirectly  decreased  in  value  by  the 
legislative  act  or  the  doings  of  the  water 
board  thereunder;  'fifth,  when  one  owning  an 
established  business  <m  land  in  the  town  of 
West  Boylston,  whether  the  land  is  taken  or 
not,  deems  that  his  business  is  decreased  in 
value,  by  the  loss  of  custom  or  otherwise,  by 
the  carrying  out  of  the  legislative  act. 

This  petition  presents  a  case  of  the  third 
class.  The  petitioner's  contention  rests  upon 
the  provision  that  the  commission  appointed 
"shall  determine  the  damage  to  and  value 
of  real  estate,  machinery,  and  business;"  and 
the  precise  question  Is  whether  the  damage 
to  business  is  to  be  determined  In  all  classes 
of  cases  In  which  assessm^itsare  made  under 
this  section,  or  only  in  those  classes  in  which 
there  is  a  provision  for  the  allowance  of 
damages  to  business,  apart  from  the  Use  of 
the  word  "business"  in  the  provision  just 
quoted.  Under  sections  12  and  13  of  this 
chapter,  owners  of  property  may  recover 
damages  caused  "by  any  taking  of  property 
or  by  any  change  of  grade,  alteration  or  dis- 
continuance of  any  railroad  or  public  way, 
or  by  the  construction  or  maintenance  of  any 
reservoir  or  other  work,  or  by  interference 
with  the  use  of  any  water,  or  by  any  act  or 
thing  done  by  said  board  und^r  this  act" 
These  damages  are  to  be  determined  by  a 
jury  In  the  superior  court  "in  the  same  man- 
ner as  damages  for  lands  taken  for  highways 
are  determined."  Property  owners  are  to  be 
compensated  for  damages  caused  by  a  varie- 
ty of  specified  acts,  and  for  damages  caused 
by  any  other  act  of  any  kind  under  the  stat- 
ute. The  rule  stated  Includes  damages  to 
property  no  part  of  which  is  taken',  if  the 
damages  are  direct  and  proximate,  as  dis- 
tinguished from  remote  and  consequential, 
and  If  they  are  special  and  peculiar,  as  dis- 
tinguished from  general  and  public.  Rev. 
Laws,  c.  48,  i  15;  Sheldon  v.  Boston  &  Al- 
bany Railroad  Company,  172  Mass.  180,  61 
N.  E.  1078;  Putnam  v.  Boston  &  Providence 
Railroad  Company,  182  Mass.  351,  65  N.  E. 
790.  If  an  assessment  is  made  under  these 
sections,  no  damages  can  be  allowed  for  loss 
in  a  busUiess  as  distinguished  from  the  dimi- 
nution lu  value  of  the  real  estate  where  the 
business  is  conducted.  New  York,  New  Ha- 
ven &  Hartford  Railroad  Company  v.  Black- 
er, 178  Mass.  386,  59  N.  E.  1020;  Bailey  v. 
Boston  &  Providence  Railroad  Company,  182 
Mass.  537,  66  N.  E.  203;  Boston  Belting  0>m- 
pany  v.  Boston  (Mass.)  67  N.  E.  428.  The 
first  three  classes  of  cases  mentioned  in  sec- 
tion 14  are  included  in  sections  12  and  18. 
and  if  the  contention  of  the  petitioner  is  cor- 
rect, a  property  owner  whose  land  has  been 
takm  or  entered  upon,  and  used  or  injured 
by  the  taking  of  the  waters,  may  recover 
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damages  to  his  business  If  be  brings  his  pe- 
tition under  section  14,  while  no  such  dam- 
age can  be  allowed  blm  if  he  brings  bis  peti- 
tion under  sections  12  and  13.  It  cannot  be 
supposed  that  the  Legislature  Intended  to  pre- 
scribe one  role  of  damages  for  a  property 
owner  who  brings  his  suit  in  the  superior 
court,  and  a  different  rule  for  the  same  in- 
jury If  he  iHings  his  petition  for  the  appoint- 
ment of  a  commission  in  the  Supreme  Ju- 
dicial Conrt  In  either  mode  of  proceeding. 
If  either  party  desires  it,  the  assessment  i> 
ultimately  to  be  made  by  a  Jury.  See  sec- 
tion 15.  Sawyer  t.  Com.,  182  Mass.  245-249, 
66  N.  E.  52,  59  L.  R.  A.  726.  Whether  the 
petition  is  brought  before  the  superior  court 
or  the  Supreme  Judicial  Court,  the  case  be- 
fore the  Jury  Is  the  same.  We  must  there- 
fore consider  the  statute  as  prescribing  the 
same  rule  for  the  assessment  of  damages  un- 
der each  section,  unless  we  find  a  plain  pro- 
vision to  the  contrary. 

The  fourth  and  fifth  classes  of  cases  men- 
tioned In  section  14  differ  from  the  others. 
They  Include  only  real  estate  within  a  cer- 
tain prescribed  part  of  the  territory  affected 
by  the  statute.  For  these  a  different  rule  of 
damages  Is  prescribed.  The  reasons  for  mak- 
ing such  a  mle  are  stated  In  the  report  of 
the  state  board  of  health  to  the  Legislature 
of  1895  (pages  xvlll,  xlx).  Under  the  pro- 
vision In  the  last  part  of  this  section,  every 
owner  of  an  established  business  in  West 
Boylston  is  to  be  compensated  if  his  business 
is  decreased  In  value,  by  loss  of  custom  or 
otherwise,  and  by  St  1898,  p.  666,  c.  551,  S 
1,  a  similar  provision  Is  made  for  persons  in 
Boylston,  and  by  St  1897,  p.  429,  c.  445,  § 
1,  and  St.  1901,  p.  451,  c.  505,  I  1,  the  pro- 
vision Is  extended  to  a  part  of  the  town  of 
Sterling  and  a  part  of  the  town  of  Clinton. 
These  are  the  only  parts  of  the  statute  which 
mention  "business"  In  express  terms.  In  the 
fourth  class  of  cases  mentioned  in  the  sec- 
tion, comi>ensation  Is  to  be  given  If  real  es- 
tate within  the  prescribed  limits  not  taken  Is 
"directly  or  Indirectly  decreased  in  value"  by 
the  taking  of  the  board  under  the  act.  This 
is  a  provision  for  the  payment  of  indirect, 
remote,  and  consequential  damages,  which 
are  not  allowed  In  ordinary  cases,  when  prop- 
erty Is  taken  under  the  right  of  eminent  do- 
main. Fairbanks  v.  Com.  (Mass.)  67  N.  B. 
335;  Burnett  v.  Com.,  169  Mass.  417,  48  N.  Bi 
758.  These  damages  may  Include  an  Injury 
to  business  as  one  of  the  elements  of  the  In- 
direct decrease  In  value  of  the  property. 
Where  whole  villages  are  submerged  and 
populous  places  are  made  desolate,  there  Is 
such  a  change  In  ext^nal  conditions  as  may 
greatly  affect  the  value  of  property  for  use 
In  business,  although  It  Is  not  directly  In- 
jured. The  petitioner's  property  Is  not  In 
Boylston  or  In  the  designated  part  of  Clinton. 

To  sustain  the  contention  that  damage  to 
ibustness  should  be  allowed  imder  this  section 
in  all  cases  of  injury  to  real  estate,  outside 
of  the  prescribed  limits  as  well  as  within 


them,  would  rend^  nugatory  and  meaning- 
less the  special  provision  for  Indirect,  remote, 
and  consequential  damages  in  cases  of  the 
fourth  class  above  mentioned,  and-  the  ex-- 
press  provision  for  damages  to  business  near 
the  end  of  the  section  and  in  the  subsequent 
statutes  which  we  have  cited. 

We  are  of  opinion  that  the  direction  to 
commissioners  to  "determine  the  damage  to 
and  valtfe  of  real  estate,  machinery,  and 
business"  must  be  Interpreted  to  mean  value 
of  real  estate  when  real  estate  Is  taken,  and 
damage  to  real  estate  and  machinery  when 
the  real  estate  and  machinery  are  not  taken, 
but  are  damaged,  and  the  damage  to  business 
In  those  cases  where  damage  to  business  is 
provided  for  by  the  statute;  leaving  damages 
to  be  assessed  In  the  usual  way  where  no 
special  provision  Is  made.  As  the  petitioner's 
property  does  not  fall  vritbln  either  of  the 
cases  in  which  an  assessment  for  damages 
to  business  Is  authorized,  the  amount  in  ques- 
tion cannot  be  allowed. 

Judgment  for  respondent 


(184  Maaa.  221) 
DRISCOLL  V.  SMITH. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hnmpdcn.    Oct.  20,  1903.) 

HIGHWAYS  —  EXTENT  —  EQUITY  —  ADEQCATB 

REMEDY  AT  LAW— DEFENSES— WAIVER 

—EVIDENCE— ESTOPPEL—FINDINGS. 

1.  Where,  In  a  suit  to  restrain  the  defendant 
from  closing  a  certain  street,  defendaut  pro- 
ceeded to  a  bearing  on  the  merits  before  a 
master  without  objection,  he  thereby  waived  an 
objection  in  bis  answer  that  plaintiff  had  a  plain 
and  adequate  remedy  at  law,  and  that  the  bill 
did  not  state  a  cause  for  relief  in  equity. 

2.  Where  a  bill  sought  to  restrain  a  continu- 
ing interference  with  plaintiff's  right  of  passage 
over  a  certain  street,  plaintiff's  remedy  at  law 
was  hot  as  efficient  as  his  remedy  In  equity,  and 
therefore  was  not  adequate. 

3.  Where  defendant  conveyed  certain  land  to 
plaintiff,  and  the  deed  bounded  the  land  in  part 
"on  the  northerly  line  of  Smith  St.,"  defendant 
was  estopped  by  his  deed  to  deny  that  there 
was  a  street  called  "Smith  Street,  over  which 
plaintiff  had  a  right  of  passage. 

4.  In  an  action  to  determine  the  length  of  a 
street,  proof  thereof  is  not  confined  to  plans 
Indicating  the  street  and  its  connections,  or 
showing  the  limits  of  the  street  by  fences  and 
other  structures,  but  evidence  of  user  and  of 
acts  and  declarations  In  regard  to  it  by  the 
owner  of  tlie  land  over  which  It  is  contended  to 
pass  is  admissible. 

5.  Where  a  master  found  that  a  certain  street, 
though  not  appearing  on  any  recorded  plat,  did 
appear  on  the  surface  of  the  ground  to  extend 
to  a  certain  point,  and  was  commonly  known 
and  used  as  "S.  Street,"  and  that  such  name 
was  given  it  by  defendant,  and  that  defendant 
repfesented  to  plaintiff  and  others  that  it  was 
his  intention  to  make  the  street  a  main  thor- 
oughfare leading  to  such  point,  and  that  he  did 
work  on  it  to  fit  it  for  travel,  a  further  finding 
that  defendant  was  estopped  to  deny  that  such 
street  extended  to  the  point  in  question  was 
justified. 

Appeal    from    Superior    Ctourt,    Hampden 

County. 


S  i.  See  Bttoppel,  vol.  U,  Cent.  Dig.  |  a. 
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Bill  by  Michael  F.  Drlscoll  against  Quartus 
J.  Smith.  From  a  decree  dismissing  the 
bill,  plaintiff  appeals.    Reversed. 

Green  &  Bennett,  for  plaintiff.  Brooks  & 
Hamilton,  for  defendant. 

MORTON,  J.  The  plaintiff  la  the  owner 
of  a  lot  of  land  in  Ghlcopee  conveyed  to  him 
by  the  defendant.  The  deed  boimds  the 
land  in  part  "on  the  northerly  line  pf  Smith 
St"  The  bill  alleges,  amongst  other  things, 
that  the  defendant  is  the  owner  of  the  land 
over  which  Smith  streec  extends,  and  that 
he  has  built  a  fence  across  the  same,  and 
forbidden  the  plaintiff  to  travel  on  the  same, 
and  has  done  other  things  inconsistent  with 
plaintUTs  use  of  the  street;  and  it  prays 
that  the  defendant  may  be  compelled  to  re- 
move the  fence,  and  may  be  restrained  from 
any  and  all  acts  inconsistent  with  the  use 
of  the  street  by  the  plaintiff.  The  defend- 
ant filed  an  answer  which  set  up,  amongst 
other  defenses,  that  the  plaintiff  had  a  plain 
and  adequate  remedy  at  law,  and  had  not 
stated  a  case  which  entitled  him  to  relief 
In  equity.  These  grounds  of  objection  were 
in  the  nature  of  a  demurrer.  The  plain- 
tiff joined  issue,  and  the  case  was  sent  to  a 
master,  to  hear  the  parties  and  report  the 
facts  and  the  evidence  to  the  court  The 
master,  without  any  objection,  so  far  as 
appears,  on  the  defendant's  part,  beard 
the  parties,  and  took  a  view,  and  made  a 
report  of  his  findings,  with  the  evidence. 
The  defendant  filed  exceptions  in  regard  to 
matters  of  evidence  before  the  master,  and 
In  regard  to  certain  findings  by  the  master. 
The  court  overruled  all  of  the  defendant's 
exceptions  to  the  admission  of  evidence,  and 
all  the  exceptions  to  the  master's  report,  ex- 
cept one,  the  fifth,  relating  to  a  finding  by 
the  master  that  the  defendant  was  "estopped 
to  deny  the  existence  of  Smith  street  from 
the  plaintifirs  lot  in  a  straight  line  to  the 
old  elder  mill,  and  thence  out  to  Prospect 
street,"  which  It  sustained,  and  "upon  all 
the  facts  set  forth  in  the  master's  report, 
and  in  accordance  with  the  decision  in  Wash- 
burn T.  Miller,  117  Mass.  376,"  ruled  that 
upon  the  defenses  set  up  in  the  eighth  and 
ninth  sections  of  the  answer  (the  objections 
In  the  nature  of  a  demurrer),  the  defendant 
was  entitled  to  a  decree,  and  ordered  the 
bill  to  be  dismissed,  with  costs.  Both  parties 
appealed,  but  the  defendant  has  not  pressed 
his  appeal,  and  we  regard  it  as  waived. 
Lest  however,  we  may  have  misconceived 
the  defendant's  position  in  regard  to  his  ap- 
peal, we  add  that  we  discern  no  error  in 
the  overruling  of  the  defendant's  excep- 
tions. But  we  think  that  the  court  erred 
in  ruling  that  the  defendant  was  entitled  to 
avail  himself  of  the  objection  to  the  mainte- 
nance of  the  bill  set  up  in  the  eighth  and 
ninth  sections  of  the  answer,  and  in  sustain- 
ing the  fifth  exception  to  the  master's  re- 
port and  in  dismissing  the  bill. 


By  proceeding  without  objection  to  a  hear- 
ing on  the  merits  before  the  master,  the 
defendant  must  be  taken  to  have  waived  the 
allegations  in  his  answer  that  the  plain- 
tiff had  a  plain,  and  adequate  remedy  at 
law,  and  that  the  bill  did  not  state  a  case 
that  entitled  him  to  relief  In  equity.  Parker 
V.  Nlckerson,  137  Mass.  487.  Moreover,  we 
think  that  the  remedy  at  law  is  not  adequate, 
and  that  the  bill  states  a  case  for  relief. 
The  case  is  one  of  continuing  interference 
with  the  plaintiff's  right  of  passage  over 
Smith  street,  and  not,  as  in  Washburn  v. 
Miller,  117  Mass.  376,  a  case  of  part  tres- 
passes, and  therefore  presents  a  case  for 
equitable  relief.  Cobb  v.  Mass..  Chemical  Co., 
179  Mass.  423,  60  N.  B.  790;  B.  &  M.  R.  Cq. 
Sullivan,  177  Mass.  230,  58  N.  E.  689,  83 
Am.  St  Rep.  83.  It  is  true  that  the  plain- 
tiff could  have  brought  an  action  at  law,  but 
the  remedy  would  not  have  been  as  prac- 
tical and  efficient  as  in  equity,  and  therefore 
not  adequate.  Nathan  v.  Nathan,  166  Mass. 
295,  44  N.  E.  221. 

The  defendant  does  not  contend,  and  could 
not  successfully  contend,  that  he  is  not  es- 
topped by  the  boundary  in  the  deed  to  deny 
that  there  was  a  street  called  "Smith  St," 
over  which  the  plaintiff  had  a  right  of 
passage.  The  only  question  would  seem  to 
be,  therefore,  how  far  Smith  street  extend- 
ed at  the  date  of  the  plaintiff's  deed.  This 
was  a  question  of  fact  to  be  determined, 
like  any  other  question  of  fact  hy  competent 
evidence.  Such  evidence  is  not  confined  to 
plans  with  lines  upon  them  indicating  the 
street  and  its  connections,  nor  to  showing 
the  limits  of  the  street  by  fences  or  other 
similar  structures.  The  extent  of  the  street 
may  be  shown,  as  in  the  present  case,  by 
use,  by  what  was  commonly  known  and 
called  "Smith.  St,"  and  by  the  acts  and  dec- 
clarations  in  regard  to  it  of  the  owner  of 
the  land  over  which  it  is  contended  that 
it  passes.  The  defendant  contended  that 
the  way  extended  only  to  the  brow  of  the 
hill.  But  the  master  has  found  that,  when 
the  plaintiff  took  his  deed.  Smith  street  ex- 
tended to  Prospect  street  along  the  line  con- 
tended for  by  the  plaintiff.  He  has  also  found 
that  this  was  what  was  commonly  known  as 
"Smith  Street"  and  that  while  It  did  not  ap- 
pear on  any  recorded  plan  or  on  any  plan, 
it  did  appear  on  the  surface  of  the  ground, 
and  was  the  only  street  or  road  to  which 
that  name  could  apply,  and  there  was  noth- 
ing to  indicate  where  any  portion  of  it  that 
might  be  distinctively  called  "Smith  Street" 
should  end,  and  the  rest  considered  merely 
as  a  farm  road,  except  that  the  street  was 
worked  to  a  width  of  42  feet  east  of  the 
brow  of  the  hill,  and  only  to  a  width  of  10 
or  12  feet  from  that  point  to  Prospect  street 
The  master  has  farther  found  that  the  name 
of  "Smith  Street"  was  given  to  this  street 
by  the  defendant  (meaning,  as  we  construe 
the  report,  to  the  street  out  to  Prospect 
street),  and  that  the  defendant  represented 
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to  the  plalntlfl  and  other  parties  that  it  was 
his  intention  to  malie  this  street  a  main 
thoroughfare  leading  out  to  Prospect  street, 
and  that  he  did  work  upon  the  street  in 
fitting  it  for  trared.  These  and  other  find- 
ings by  the  master  as  to  the  extent  to  which 
the  street  was  used  were  well  warranted  by 
the  eyidence,  and  we  think  that  the  master 
was  right  In  finding  and  ruling  as  he  did 
that  the  defendant  was  estopped  to  deny 
that  Smith  sti-eet  extended  from  the  piain- 
tllTs  lot  to  Pi-ospect  street. 

The  result  is  that  we  think  that  the  de- 
cree dismissing  the  bill  should  be  reversed, 
and  a  decree  entered  for  the  plaintiff,  with 
costs.    So  ordered. 


(184  Mass.  2fi0) 

WESTIiAKB  et  al.  v.  DUNN  et  al. 

(Supreme  Judicial  Court  of  Massachusetts. 
Berkshire.    Oct.  21,  1903.) 

DEEDS— DKLIVERY-FRAUD—MORTOAQB   BY 
GRANTEE— CANCELLATION— ESTOP- 
PEL TO  ASSERT  TITLE. 

1.  Where  a  deed  intrusted  to  an  attorney  to 
deliver  and  receiTe  the  purchase  money  is  oh- 
taiued  by  an  intended  purchaser  by  representing 
that  he  desired  it  to  snow  to  a  friend  who  was 
to  let  him  have  the  purchase  money,  and  would 
return  it,  the  delivery  is  not  such  as  to  pass  the 
title. 

2.  Where  an  intended  purchaser  obtains  a 
deed,  executed  in  blank  as  to  grantee,  and  in- 
trusted to  an  attorney  to  deliver  and  receive 
the  purchase  money,  by  promising  to  return  it, 
and  inserts  his  name  as  grantee,  snch  conduct 
is  fraudulent,  and  no  title  vests  in  him. 

3.  Where  an  intended  purchaser  fraudulently 
procures  a  deed  from  the  grantor,  the  accept- 
ance by  the  grantor  of  a  deed  from  him  before 
discovery  of  the  fraud  is  not  a  ratification  of 
the  prior  transaction. 

4.  Where  a  deed,  executed  in  blank  as  to 
■  grantee,  and  intrusted  to  an  attorney  to  de- 
liver and  receive  the  purchase  money,  is  fraud- 
ulently obtained  by  the  intended  purchaser,  who 
inserts  his  name  as  grantee,  and  hypothecates 
the  property  conveyed  to  a  bank  for  a  loan,  the 
grantor  is  not  estopped  to  assert  his  title,  either 
on  the  ground  that  his  and  his  attorney's  con- 
duct was  such  as  to  induce  the  bank  to  loan 
the  money,  or  because  they  were  negligent  in 
permitting  the  intended  purchaser  to  take  the 
deed. 

Exceptions  from  Superior  Court,  Berkshire 
County;  Jabez  Fox,  Judge. 

Bill  by  Horace  G.  Westlake  and  others 
against  John  H.  Dunn  and  another.  Decree 
for  plaintiffs,  and  def^idant  Berkshire  Coun- 
ty Savings  Bank  brings  exceptions.  Excep- 
tions overruled. 

H.  C.  Joyner  and  H.  M.  Whiting,  for  plain- 
tiffs.   Hibbard  &  Hlbbard,  for  defendants. 

MORTON,  J.  This  Is  a  bill  In  equity  to 
have  a  deed  from  the  plaintiff  Westlake  to 
the  defendant  Dunn,  alleged  to  have  been 
obtained  by  fraud,  declared  null  and  void, 
and  to  have  a  mortgage  from  Dunn  to  the 
defendant  bank  of  the  same  property  can- 
celed and  discharged.  The  court  ruled  and 
found  in  favor  of  the  plaintiffs,  and  the  case 
is  here  on  exceptions  by  the  defendant  bank 


to  the  refusal  of  the  court  to  give  certain  rul- 
ings requested  by  it  The  defendant  Dunn 
did  not  appear,  and  the  bill  was  taken  pro 
confesso  against  him. 

There  is  no  serious  dispute  as  to  the  facts. 
The  fevidenoe  consisted  of  the  testimony  of 
one  Bell,  the  attorney  for  Westlake,  and  who 
is  also  one  of  the  plaintiffs,  and  a  statement 
of  facts  by  the  attorneys  for  the  bank,  and 
the  deeds  and  documents  referred  to  in  the 
testimony  on  one  side  and  the  other.  From 
this  evidence  it  appears  that  Westlake  was 
the  ovmer  of  certain  real  estate  In  Pittsfleld, 
which  be  wanted  to  sell,  and  that  there  were 
negotiations  between  him  and  Dunn  in  regard 
to  a  sale  of  the  same.  In  consequence  of 
these  negotiations,  the  plaintiff  Bell  prepared 
a  deed  of  the  property  at  the  request  of  West- 
lake.  This  deed'  was  signed  and  acknowl- 
edged by  Westlake.  When  he  signed  and  ac^ 
knowledged  it,  it  was  unsealed,  and  the  name 
of  the  grantee  was  blank.  In  this  condition 
the  deed  was  handed  to  Dunn,  In  order  that  he 
might  show  it,  as  he  represented,  to  some  In- 
tended purchaser.  Mrs.  Westlake  had  not 
signed  It,  however,  and  it  was  returned,  at 
Bell's  suggestion,  to  have  her  sign  it,  which 
she  did.  Subsequently  the  seals  and  the  rev- 
enue stamps  were  put  on,  but  the  name  of 
the  g^mntee  still  remained  blank.  In  this 
condition,  Dunn  obtained  the  deed  from  Bell, 
to  whom  Westlake  had  Intrusted  Its  delivery, 
and  the  receipt  of  the  purchase  money,  by 
representing  that  he  wanted  to  take  it  to 
show  to  a  friend  who  was  going  to  let  him 
have  $2,000  of  the  purchase  money,  and  that 
he  would  return  It  in  a  few  minutes.  He  did 
not  return  It,  but  wrote  In  his  own  name  as 
grantee,  and  then  took  it  to  the  defendant 
bank,  to  which  he  had  previously  applied  for 
a  loan  on  th^  property  of  $2,000,  which  had 
been  approved,  and  delivered  it  to  the  bauk, 
and  executed  a  note  and  mortgage  to  the 
bank  for  $2,000,  which  thereupon  paid  him 
that  amount,  and  on  the  same  day  caused 
the  deed  and  mortgage  to  be  duly  recorded. 
The  officers  of  the  Ijank  and  its  attorney  act- 
ed in  good  faith,  and  had  no  knowledge  of 
the  fraud  that  had  been  perpetrated  by  Dunn. 
Subsequently  the  plaintiff  Westlake  discov- 
ered the  fraud,  and,  upon  the  commencement 
of  foreclosure  proceedings  by  the  bank  In 
June,  1901,  brought  this  bill. 

Without  going  further  Into  detail.  It  is 
clear,  we  think,  that  the  deed  was  obtained 
from  Bell  by  Dunn  nnder  circumstances  that 
warranted  the  finding  made  by  the  court  that 
the  deed  never  was  delivered  with  Intent  to 
pass  the  title,  and  also  the  further  finding 
made  by  the  court  that  there  was  a  fraudu- 
lent insertion  by  Dunn  of  his  name  as  gran- 
tee. The  deed  never  having  been  delivered 
with  intent  to  pass  the  title  as  a  completed 
deed,  or  with  authority  to  Dunn  to  Insert  the 
name  of  the  grantee.  It  had  no  force  or  valid- 
ity as  a  deed,  no  title  vested  In  Dunn,  and  he 
could,  of  course,  convey  none.  The  Insertion 
of  his  name  as  grantee  by  bimseU  was  an 
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act  -vrtaolly  nnautborized,  even  if  It  did  not 
constitute  a  forgery.  Tbe  subsequent  ac- 
ceptance by  Westlake  of  a  deed  from  Dunn 
to  himself,  before  tbe  discovery  of  the  fraud, 
and  tbe  recording  of  It,  did  not  constitute  a 
ratification  of  what  had  been  done,  and  a 
confirmation  of  Dunn's  title,  because,  in  ac- 
cepting the  deed  and  causing  it  to  be  record- 
ed, Westlake  acted  in  Ignorance  of  the  fraud 
that  bad  been  committed  by  Dunn. 

The  bank  contends  that  Westlake  Is  estop- 
ped to  set  up  title  in  himself,  and  is  not  en- 
titled to  relief  in  equity.  If  that  Is  so.  It 
most  be  either  on  tbe  ground  that  the  con- 
duct of  Westlake  and  bis  agent.  Bell,  was 
calculated  to,  and  did.  Induce  the  bank  to 
lend  tbe  money  and  take  the  note  and  mort- 
gage, and  that  they  knew  or  ought  to  have 
known  that  such  was  likely  to  be  t^e  effect 
of  their  conduct  (Stiff  v.  Asbton,  155  Mass. 
130,  29  N.  R  203),  or  on  the  ground  of  negli- 
gence on  tbe  part  of  Westlake  and  Bell  in 
suffering  Dunn  to  take  tbe  deed,  and  thereby 
enabling  lilm  to  commit  tbe  fraud  and  pro- 
cure the  loan  from  tbe  bank,  and  that,  as 
between  two  innocent  parties,  tbe  one  whose 
negligence  has  contributed  to  the  wrongidoing 
complained  of  should  suffer  tbe  loss  occasion- 
ed thereby,  and  not  tbe  other.  The  effect  of 
snCb  a  contention.  If  sustained  on  either 
ground,  would  be  to  leare  tbe  title  in  Dunn 
and  tbe  bank.  But  we  think  that  tbe  conten- 
tion of  the  bank  cannot  be  sustained.  Neither 
Westlake  nor  Bell  did  or  said  anything  which 
they  knew  or  ought  to  have  Icnown  would  or 
could  induce  tbe  bank  or  any  one  else  to  lend 
money  to  Dunn,  and  take  a  mortgage  on  tbe 
land  In  question  as  security.  They  were  en- 
tirely ignorant  of  the  whole  transaction. 
Tbey  bad  no  reason  even  to  stispect  that 
Dunn  was  going  to  make  tbe  use  which  be 
did  of  tbe  dee^.  This  ground  of  estoppel 
tberefore  falls.  Stiff  t.  Asbton,  supra.  So, 
also,  we  think,  does  tbe  other.  It  was  not 
negligence  on  Bell's  i>art  to  intrust  the  deed, 
wltb  the  name  of  the  grantee  left  blank,  to 
Dunn,  to  show,  as  he  represented,  to  a  friend, 
-with  the  promise  to  return  it  In  a  few  min- 
utes, Dunn  bad  no  authority  to  fill  In  the 
blank,  either  with  bis  own  name,  or  that  of 
any  other  person,  though  be  had  said  that  he 
was  going  to  take  the  deed  to  himself,  and 
ttaere  was  no  objection  to  his  doing  so,  pro- 
vided he  paid  tbe  purchase  price.  Neither 
Westlake  not  Bell  owed  any  duty  to  any  one 
to  see  that  Dunn  did  not  use  tbe  deed  in  the 
manna-  in  which  he  did.  If  there  was  no 
■ocb  duty  on  their  part,  then  there  was  no 
negligence.  See  O'Herron  v.  Gray,  168  Mass. 
573,  4T  N.  B.  429,  40  L.  K.  A.  498,  60  Am. 
St  Rep.  411;  Scollana  t.  Rollins,  179  Mass. 
346,  60  N.  E.  983;  Sctaofield  v.  Londerborougb 
a89e)  App.  Gas.  514.  A  deed  is  a  different 
tostrument  from  tbe  instruments  referred  to 
and  dealt  wltb  in  Russell  t.  American  Bell  j 
Tel.  Co.,  180  Mass.  467,  62  N.  E.  751,  and  In  i 
Scollans  v.  Rollins,  supra.  | 

Tbe  rulings  requested  by  tbe  defendant  I 


were  given  in  part,  and  refused  in  part  We 
discover  no  error  on  the  part  of  the  court  in 
dealing  wltb  them  as  It  did.  The  result  la 
that  the  exceptions  must  be  ovwruled.  So 
ordered. 


084  Mass.  280) 

JOYCE  V.  AMERICAN  WRITING  PAPBE 

CO. 

(Supreme  Jndlcial  Conrt  of  Massachusetts. 

Hampden.    Oct  20,  1903.) 

MASTBR  AND  SERVANT  —  DANOBROUS  MA- 
CHINERY—WARNING AND  INSTRUCTIONS  — 
NEGLIGBNCB— KNOWLEDQS!  OF  DEFECTS- 
EXERCISE  OF  DUE  CARS. 

1.  Where  tbe  plaiDtifTs  accounts  of  the  man- 
ner in  which  he  received  his  injuries  are  con- 
flicting, the  verdict  will  not  be  disturbed  on  the 
ground  that  the  jury  were  left  to  guess  how  tbe 
accident  occurred. 

2.  Where  plaintiff  was  directed  to  relieve  a 
cylinder  clogged  with  rags,  which  contained  a 
rapidly  revolving  dram,  with  a  spiral  line  of 
spikes  in  it,  and  stated  that  he  used  a  stick, 
as  he  liad  seen  another  employ^  do,  which  got 
caught  and  pulled  his  arm  into  the  machine,  a 
verdict  for  him  will  not  be  disturbed  on  a  con- 
tention that  it  was  impossible  for  him  to  have 
been  injured  as  he  claimed. 

3.  Where  plaintiff  was  injured  by  having  his 
arm  caught  in  a  machine  in  removing  a  conges- 
tion of  rags,  which  he  was  directed  to  do  as 
another  employ^  did,  who  removed  them  with  a 
stick,  and  be  did  not  attempt,  to  thrust  the 
stick  into  the  opening  in  Ignorance  of  what 
was  behind  it,  but  was  trying  to  remove  the 
rags  on  the  edge  of  It  when  the  stick  was 
caught,  he  cannot  he  denied  a  recovery  because 
he  was  not  exercising  due  care. 

4.  Where  plaintiff  was  put  to  work  to  remove 
with  a  stick  a  congestion  of  rags  from  a  three- 
inch  opening  in  front  of  a  rapidly  revolving 
drum,  with  a  spiral  line  of  spikes  on  it,  with- 
out cautioning  him  of  the  danger  or  telling  him 
of  what  was  behind  the  opening,  and  a  person 
in  front  of  tbe  machine  could  not  see  what  was 
l>ehlnd  it,  a  finding  of  negligence  of  the  em- 
ployer was  warranted. 

5.  An  employe  unfamiliar  with  machinery  is 
not  chargeable  with  knowledge  of  the  interior 
of  a  cylinder  because  he  had  once  helped  to 
clean  another  cylinder,  though  the  outside  of 
the  two  cylinders  were  similar. 

6.  Where  plaintiff's  arm  was  caught  In  a  ma- 
chine In  attempting  to  remove  a  congestion  of 
rags,  evidence  held  to  show  that  the  risk  was 
not  an  obvious  one,  which  be  assumed. 

7.  Where  plaintiff's  arm  was  caught  in  a  ma- 
chine in  removing  congested  rags  by  reaching 
across  the  machine  as  another  employe  did, 
whom  be  was  directed  to  follow,  he  was  not 
negligent  as  matter  of  law,  because  he  did  not 
go  to  the  other  side  of  the  machine. 

Exceptions  from  Superior  Court,  Hampden 
County;    Bllsha  B.  Maynard,  Judge. 

Action  by  Thomas  Joyce  against  the  Amer- 
ican Writing  Paper  Company  for  damages 
for  personal  Injuries.  Judgment  for  plain- 
tiff, and  defendant  brings  exceptions.  Ex- 
ceptions overruled. 

C.  T.  Callahan,  for  plaintiff.  Brooks  * 
Hamilton,  for  defendant 

LORINO,  J.  In  this  case  tbe  Jury  were 
warranted  In  finding  that  these  were  tbe 
facts:    The  plaintiff  was  a  boy  in  bis  sbc- 

T4.  See  Uastar  and  Bsrvant,  ToL  U,  OtnU  Die  | 
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teenth  year.  He  left  school  in  the  begin- 
ning of  January  and  went  to  work  In  an  al- 
paca factory,  setting  bobbins  on  spindles  on 
spinning  frames.  After  working  there  two 
months,  be  was  employed  by  the  defendant, 
and  set  to  work  in  the  ragroom,  where  he 
had  nothing  to  do  with  machinery.  After 
wovklng  there  about  two  weeks,  he  was  put 
to  work  In  the  duster  room,  and  after  work- 
ing there  a  day  and  a  half  be  went  back 
to  the  ragroom  for  half  a  day,  then  returned 
to  the  duster  room,  and  on  the  third  day 
thereafter  the  accident  complained  of  hap- 
pened. His  duty  In  the  duster  room  was  to 
collect  the  rags  in  a  box  as  they  came  out 
of  a  railroad  spike  duster,  and  to  carry  them 
to  a  hole  in  the  floor,  where  another  em- 
ploy6  stowed  them  in  a  boiler.  This  railroad 
duster  consists  of  six  cylinders  placed  In  a 
row,  with  the  axes  parallel  with  each  other 
and  with  the  floor  of  the  room.  Under  the 
cover  of  each  cylinder  is  a  revolving  drum, 
on  the  face  of  which  is  set  a  spiral  row  of 
spikes  about  3  inches  long.  These  spikes 
are  about  1  inch  In  diameter  at  the  base, 
where  they  are  set  on  the  face  of  the  drum, 
and  taper  to  half  an  inch  at  the  point  The 
drums  revolve  rapidly,  making  100  to  125 
revolutions  a  minute.  The  rags  are  carried 
forward  from  one  drum  to  another,  and  are 
delivered  through  an  opening  In  the  cover- 
ing of  the  rear  drum  into  one  of  two  boxes, 
which  it  was  the  duty  of  the  plaintiff  and 
another  man  or  boy  to  have  in  place  for  the 
purpose.  The  opening  through  which  the 
rags  were  delivered  into  the  box  was  the 
■  entire  width  of  the  cylinder.  The  lower  edge 
was  formed  by  a  beam,  and  the  upper  edge 
by  a  board  nailed  on  the  outside  frame,  mak- 
ing the  end  or  side  of  the  cylinder,  and  be- 
ing the  last  board  making  the  cylindrical 
cover  of  the  drum  in  question.  The  open- 
ing was  an  opening  of  about  7  inches,  ex- 
tending the  width  of  the  cylinder,  namely, 
3  feet;  and  there  was  evidence  that  at  the 
time  of  the  accident  a  piece  of  canvas,  8 
or  3^.  Inches  long,  was  hung  across  the  top 
edge  of  the  hole,  leaving  below  the  canvas 
an  opening  of  8  to  4  Inches.  The  opening 
was  about  up  to  the  plaintiff's  ears.  Ordi- 
narily the  rags  were  delivered  Into  the  box 
set  to  receive  them  by  the  revolution  of  the 
drum,  which  revolved  up  and  away  from  a 
person  facing  the  opening.  The  plaintiff 
testified  that  Bachelor,  who  was  his  superin- 
tendent, told  him  to  go  to  work  on  the  duster, 
and  to  do  as  the  Polander  did  who  was 
working  there;  that  when  this  opening  got 
clogged  with  rags  the  Polander,  with  a  stick, 
knocked  them  out  Into  the  box  set  to  receive 
them.  He  also  testified  that  at  the  time  of 
the  accident  be  was  standing  on  one  side  of 
the  opening,  and  that  he  reached  across 
with  his  stick,  about  3  feet  long,  which  he 
held  In  the  middle,  to  push  away  some  rags 
which  had  collected  on  the  other  side  of  the 
opening.  He  gave  several  accounts  of  the 
way  the  accident  happened.  He  said  on  di- 
rect examination  tliat  "the  stick  got  caught 


and  pulled  my  arm  Into  the  machine.  I 
don't  know  exactly  how  my  arm  got  in  there. 
I  did  not  put  my  hand  in  there  voluntarily." 
On  cross-examination  he  said:  "I  don't  know 
whether  the  stick  got  caught  or  not  I  don't 
know  how  I  got  my  arm  In  there.  I  was 
removing  from  the  other  side  of  the  machine 
some  rags,  and  I  got  my  arm  caught,  but  I 
don't  know  how  1  got  it  caught"  It  is  not 
stated  in  the  bill  of  exceptions  just  what 
the  injury  to  the  plaintiff's  arm  was.  The 
exceptions  go  no  farther  than  to  state  that 
his  arm  was  hurt  by  coming  in  contact  with 
the  spikes  in  the  rear  drum  of  the  duster. 

To  take  up  the  defendant's  contentions  In 
the  order  of  its  brief: 

L  We  do  not  think  that,  by  reason  of  the 
two  stories  told  by  the  plaintiff,  the  Jury 
were  left  to  guess  how  the  accident  occur- 
red. 

2.  We  are  not  able  to  say  that  it  was  Im- 
possible for  the  plaintiff  to  have  been  hurt 
In  one  of  the  ways  he  testified  to.  The  de- 
fendant has  argued  that  the  effect  Of  getting 
the  end  of  the  stick  caught  on  a  tapering 
spike  which  was  revolving  upward  would 
be  to  throw  the  arm  of  the  person  holding 
the  stick  up  and  out  But  It  Is  to  be  re- 
membered that  this  7-inch  opening,  8  or  4 
Inches  of  which  was  covered  by  a  piece  of 
canvas,  was  as  high  as  the  plaintiff's  ears; 
that  the  drum  was  making  100  to  125  revo- 
lutions a  minute;  and  that  the  spikes  were 
set  on  the  drum  in  a  spiral  line.  We  can- 
not say  that  these  could  not  have  produced 
such  a  combination  as  to  have  resulted  in 
some  injury  to  the  plaintiff's  arm  from  the 
stick  being  caught. 

3.  What  distinguishes  the  case  from  Rob- 
inska  T.  Lyman  Alllla,  174  Mass.  432,  54  N. 
B.  873,  75  Am.  St.  Rep.  364,  and  Cbmlel  T. 
Thorndlke  Co.,  182  Mass.  112,  65  N.  B.  47, 
In  the  first  place,  is  that  the  jury  were  war- 
ranted in  finding  that  the  plaintiff  In  the 
case  at  bar  was  doing  what  he  was  told 
to  do.  He  testified  that  be  was  told  to  do 
as  the  Polander  did,  and  that  the  Polander 
removed  the  rags  with  a  stick,  as  be  was 
doing.  In  this  respect  the  case  Is  somewhat 
like  De  Costa  v.  Hargraves  Mills,  170  Mass. 
375,  49  N.  B.  735.  In  the  second  place,  the 
plaintiff  did  not  undertake  to  thrust  the  stldc 
Into  the  opening  in  Ignorance  of  what  was 
behind  it  but  he  was  trying  to  remove  the 
rngs  on  the  edge  of  it  and  the  stick  was 
caught 

4.  The  Jury  were  warranted  in  finding  that 
the  plaintiff  was  put  at  work  to  remove  wltli 
a  stick  a  glut  of  rags  from  a  8-inch  opening 
In  front  of  a  drum  with  a  spiral  line  of 
spikes  on  it,  making  100  to  125  revolutions 
a  minute,  without  cautioning  him  of  the  dan- 
ger,  or  telling  him  what  was  behind  the 
opening.  On  the  evidence  the  jury  were  war- 
ranted In  finding  tliat  when  the  drum  was  in 
motion  a  person  fronting  the  machine  could 
not  see  what  was  behind  the  opening.  We 
think  that  this  could  be  found,  to  be  negli- 
gence. 
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6.  We  do  not  think  that  the  plaintiff  was 
chargeable  with  knowledge  of  the  Interior  of 
the  sixth  cylinder  because  he  had  once  help- 
ed clean  the  third  cylinder.  The  fact  that 
the  outside  of  the  two  cylinders  was  the 
same  does  not  fix  upon  a  person  knowledge 
that  the  Interiors  were  also  the  same. 

6.  For  the  reasons  already  given,  the  risk 
which  caused  the  accident  was  not  an  ob- 
vious one,  which  the  plaintiff  assumed. 

7.  We  do  not  think  that  tlie  plaintiff  was, 
as  matter  of  law,  guilty  of  contributory  neg- 
ligence because  he  reached  across  the  ma- 
chine to  remove  the  rags,  in  place  of  going 
to  the  other  side.  He  was  told  to  do  as  the 
Polander  did,  and  the  Jury  were  warranted 
In  finding  that  it  was  for  that  reason  that  he 
did  not  go  to  the  other  side. 

Exceptions  overruled. 


ilU  Mass.  187) 

FOTBRNICK  et  aL  ▼.  WATSON. 

(Supreme  Judicial  Court  of- Massachusetts. 

Suffolk.    Oct  19,  1903.) 

CONTRACTS— CONSTRUCTION    LOAN— BRBACH— 
TKNDHR— WAIVER— CONSTRUC- 
TION OF  CONTRACT. 

1.  Defendaat  contracted  to  make  plaintiff  a 
construction  loan,  the  money  to  be  paid  over  to 
plaiotiS  as  the  buildings  progressed.  Mortga- 
ges were  duly  executed  to  secure  the  same, 
when,  just  as  the  buildings  were  at  the  stage 
which  would  entitle  plaintiff  to  the  iirst  pay- 
ment, defendant  left  the  state,  and  wrote  plain- 
tiff a  letter  that  as  a  complaint  had  been  made 
by  the  building  inspector,  and,  as  he  was  not 
williug  to  make  a  loan  on  a  building  not  satis- 
factory to  the  inspector,  he  had  discharged  his 
mortgages  on  the  propei-ty,  that  plaintiff^  might 
oUain  the  money  of  others.  The  objection  of 
the  building  inspector  was  a  slight  one,  and  was 
immediately  thereafter  overruled  by  the  su- 
pervisor of  the  building  department;  and  the 
cost  of  removing  it,  if  the  objection  had  been 
valid,  would  not  have  exceeded  $15.  Defendant 
remained  away  nearly  a  month,  during  which 
plaintiff  lost  his  property  by  mortgage  foreclo- 
sure by  reason  of  his  failure  to  obtain  the  loan. 
Heil,  that  such  facts  justified  a  finding  that  de- 
fendant left  the  state  to  evade  a  tender  of  per- 
formance by  plaintiff,  so  as  to  excuse  plaintiff 
from  proving  an  offer  to  perform,  as  a  condition 
to  his  right  to  sue  for  breach  of  the  contract. 

2.  Plaintiff,  desiring  to  construct  certain  hous- 
es on  land  on  which  there  was  a  mortgage  for 
$10,800,  before  purchasing  the  land  agreed  with 
defendant  for  a  construction  loan  of  $36,000  on 
certain  brick  houses  to  be  erected  on  the  land, 
$20,000  of  which  should  be  advanced  when  the 
buildings  were  at  a  certain  stage  of  completion, 
and  the  balance  in  subsequent  installments. 
Plaintiff  agreed  to  give  defendant  a  first  mort- 
gage on  the  land,  except  that  defendant,  if  he 
so  desired,  might  allow  the  mortgage  on  the 
land  to  remain,  provided  he  would  assume  the 
same,  and  pay  interest  thereon  from  the  date  of 
the  first  payment  under  the  contract,  which  In 
that  case  should  be  $9,200.  BeU,  that  a  findmg 
that  plaintiff  was  not  entitled  to  any  part  of 
the  loan  until  he  had  cleared  the  land  of  in- 
cumbrances, and  that  the  first  payment  of  $20,- 
000  could  not  be  applied  to  the  payment  of  the 
existing  mortgage  on  the  land,  was  error. 

Exceptions  from  Superior  Court,  Suffolk 
County;    Wm.  B.  Stevens,  Judge. 

Action  by  one  Foternick  and  others  against 
one  Watson.    From  a  Judgment  in  favor  of 


defendant,  plaintiffs,  bring  exceptions.    Sus- 
tained. 

Abram  Bon,  Ohas.  W.  Bartlett,  and  E.  R. 
Anderson,  for  plaintiffs.  Whipple,  Sears  & 
Ogden  and  Robt  Homans,  for  defendant 

LOHING,  J.  In  this  case  the  jury  were 
warranted  In  finding,  the  following  facts: 
The  plaintiff  Foternick  is  a  builder  by  trade. 
He  wished  to  construct  some  houses  on  a 
parcel  of  land  on  which  there  was  a  mort- 
gage for  $10,800.  Before  buying  the  land 
or  oQierwise  entering  upon  the  undertaking, 
he  applied  to  the  defen^nnt  for  what  Is  gen- 
erally known  as  a  construction  loan;  and  otf 
April  13,  1899,  Foternick  and  one  Lavlnsky, 
In  whose  name  Foternick  proposed  to  take 
title  as  a  matter  of  convenience,  entered  into 
a  written  contract  with  the  defendant,  where- 
by the  defendant  agreed  to  lend  the  plain- 
tiffs $36,000  "on  first  mortgage  on  five  brick 
houses  hereinafter  described,  to  be  erected" 
on  the  parcel  of  land  in  question,  "as  follows: 
$20,000  when  cellars  and  brick  walls,  except 
front  walls,  are  completed  to  level  of  sec- 
ond fioor  and  second  floor  is  on,"  and  the 
remaining  $16,000  In  specified  installments 
as  the  bouses  reached  specified  stages  of 
completion;  and  the  plaintiffs  agreed  to 
build  on  said  land  forthwith  five  brick  houses 
as  there  described,  and  also  "to  give  said 
Watson  forthwith  a  mortgage  on  said  land, 
which  shall  be  a  first  mortgage  when  the 
first  payment  is  called  for,  except  that  said 
Watson  may.  If  he  desires,  allow  the  present 
first  mortgage  of  ten  thousand  eight  hun- 
dred dollars  with  Interest  at  four  per  cent, 
per  annum  to  remain  on  the  land,  provided 
he  will  assume  same  and  pay  interest  there- 
on from  date  of  first  payment  to  us,  which 
shall  then  be  nine  thousand  two  hundred 
dollars;  said  mortgage  to  Watson  shall  pre- 
cede all  labor  on  the  premises  and  all  con- 
tracts for  labor  and  material,  of  which  fact 
we  agree  to  give  said  Watson  satisfactory 
evidence  when  the  first  payment  Is  called 
for."  The  $36,000  was  to  be  repaid  in  six 
months  from  April  13th,  with  interest  on  the 
whole  $36,000  at  the  rate  of  12  per  cent  per 
annum  from  April  13th.  The  defendant, 
who  is  a  lawyer,  was  employed  by  the  plain- 
tiffs to  examine  thb  title.  One  half  the  lot 
was  conveyed  to  the  plaintiff  Lavlnsky  on 
April  26th,  and  the  other  half  on  June  7th, 
both  conveyances  being  subject  to  the  mort- 
gage for  $10,800.  The  purchase  money  was 
$7,800,  for  which  mortgages  were  given  back, 
one  on  April  26th,  and  the  other  on  June 
7th,  and  what  were  then  third  mortgages, 
conditioned  for  the  payment  of  $36,000,  were 
executed  at  the  same  time  to  the  defendant, 
to  wit,  on  April  26th  and  June  7th.  Al- 
thongb  there  were  two  mortgages,  condition- 
ed to  pay  $7,800  and  $36,000  respectively, 
there  was  but  one  sum  of  $7,800  and  one 
sum  of  $36,000  to  be  paid.  The  plaintiff 
Foternick    began    work    immediately    after 
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June  7th,  -when  he  first  got  title  to  the  prem- 
ises. The  Jury  would  also  have  been  war- 
ranted in  finding  that  on  Monday,  August 
7th,  or  Tuesday,  August  8th,  the  construction 
of  the  five  brick  houses  had  so  far  progressed 
that  the  second  floors  were  on,  and  the  plaln- 
tlft  Foternick  went  to  the  defendant's  office 
and  told  blm  that  be  was  ready  or  would  be 
ready  In  a  few  days  for  the  first  payment, 
and  asked  the  defendant  to  come  out  and  In- 
spect the  buildings,  and  that  the  defendant 
promised  to  do  so  on  the  following  Thurs- 
day or  Friday,  at  the  latest.  There  was  also 
evidence  that  the  plaintiff-  waited  at  the 
buildings  for  the  defendant  on  Thursday  and 
■on  Friday  until  after  the  hour  of  the  day 
had  passed  at  which  the  defendant  had  been 
in  the  habit  of  visiting  the  buildings  when 
be  had  been  there  before,  and  thereupon  the 
plaintiff  went  to  the  defendant's  office,  and 
was  told  that  the  defendant  had  gone  on  his 
vacation.  The  plaintiff  then  went  to  his  own 
office,  and  found  the  following  letter  from 
the  defendant,  dated  August  10th:  "Dear 
Sir:  I  have  received  notice  from  the  Build- 
ing Oommissioner  that  complaint  has  been 
made  by  the  Inspector  against  your  build- 
ings at  the  corner  of  Columbus  Av.  &  Daven- 
port St.,  on  which  I  hold  mortgage.  I  am 
not  willing  to  make  loans  on  buildings  that 
are  not  satisfactory  to  the  Inspector.  As 
you  may  perhaps  wish  to  place  the  loan  with 
others  who  do  not  make  this  stipulation  in 
their  contracts,  I  have  this  day  discharged 
my  mortgages  on  the  property."  He  also 
found  a  letter,-  signed  by  the  inspector  of 
buildings,  notifying  him  "that  a  violation  of 
Chapter  418  of  the  Acts  of  1892  exists,  to 
wit.  Sect  33— Light  hard  brick  used  for  out- 
side work,"  and  that  he  was  required  "to 
remove  this  violation  at  once."  It  appeared 
that  the  inspector  assigned  to  the  plaintiffs' 
buildings  by  the  building  commissioner  was 
one  Follansbee.  The  plaintiff  called  at  the 
building  department  to  see  Follansbee  on 
Friday,  August  lltb,  and  on  Monday,  Au- 
gust 13tb,  and  on  the  second  day  found  that 
Follansbee  also  had  gone  away  on  his  vaca- 
tion. He  then  was  referred  at  the  building 
department  to  a  Capt  Barry,  who  was  a 
supervisor  of  construction,  to  whom  an  ap- 
peal lay  from  Follansbee's  decision.  On 
Wednesday,  August  16th,  Capt  Barry  in- 
spected the  buildings.  Capt.  Bany  was  call- 
ed as  a  witness  by  the  plaintiffs.  He  testi- 
fied that  on  August  16th  he  found  that  there 
were  In  fact  no  light  bard  bricks  In  the 
houses,  and  that  there  was  no  violation  of 
the  law,  and  "closed"  the  complaint  and 
indorsed  a  statement  to  that  effect  on  the 
notice  to  the  plaintiff.  He.  further  testified 
that  his  decision  was  final,  unless  an  appeal 
was  taken  from  It  to  the  bylldlng  commis- 
sioner, and  in  this  case  there  was  no  appeal, 
and  that,  by  the  practice  of  the  building 
department,  the  notice  of  violation  is  sent 
out  on  the  report  of  the  inspector,  by  filling 
In  a  blank  signed  in  advance  by  the  build- 


ing commissioner.  It  also  appeared  that  Fol- 
lansbee in  the  following  May  indorsed  on  his 
original  report  as  to  the  violation  "that  the 
complaint  has  been  removed.  Cost  |15." 
But  there  was  no  evidence  that  any  of  the 
brick  which  was  In  the  buildings  in  August 
bad  ever  Xxen  removed.  There  was  evi- 
dence that  what  was  meant  by  "Cost  $15," 
was  that  the  removing  of  the  brick  which  he 
reported  was  a  violation  of  the  building  act, 
and  substituting  proper  brick,  would  have 
cost  $15.  It  also  appeared  that  the  mort- 
gages for  $36,000  were  in  fact  discharged  by 
the  defendant  by  a  release  executed  August 
10,  1899,  and  put  on  record  in  the  registry 
of  deeds  by  the  defendant  on  that  day. 
There  was  evidence  that  the  plaintiff  Foter- 
nick, on  learning  that  the  defendant  bad 
gone  away,  tried  to  get  the  money  necessary 
to  carry  him  through  from  other  persons, 
and,  falling  to  do  so,  lost  all  the  money  be 
had  put  into  the  undertaking,  by  a  fore- 
closure of  the  mortgages  for  $7,800  on  Sep- 
tember 13th.  These  mortgages  became  due 
on  May  13th.  The  defendant  went  away 
on  his  vacation  August  11th,  and  was  away 
"about"  a  month. 

After  the  plaintiff  had  rested,  and  while 
the  defendant  was  putting  in  his  evidence, 
and  before  he  had  rested,  the  defendant  re- 
quested the  presiding  Judge  to  rule  that  by 
the  true  construction  of  the  clause  of  the 
contract  requiring  the  mortgage  for  $36,000 
to  be  a  first  mortgage  "when  the  first  pay- 
ment is  called  for,"  the  plaintiffs  were  not 
entitled  to  any  part  of  the  $36,000  in  order  to 
pay  off  the  prior  mortgages  of  $10,800  and 
§7,800,  or  either  of  them,  but  had  to  make 
the  $36,000  mortgage  a  first  mortgage  when 
they  called  for  the  $36,000,  and  before  the 
defendant  was  bound  to  pay  over  any  part 
of  the  $36,000,  and  as  there  was  no  evidence 
that  the  first  mortgage  for  $10,800  and  the 
second  mortgage  for  $7,800,  or  either  of 
them,  had  been  discharged  before  this  action 
was  begun,  the  plaintiff  could  not  recover. 
The  Judge  so  ruled,  and  then  directed  the 
Jury,  on  all  the  evidence,  to  return  a  ver- 
dict for  the  defendant,  to  which  the  plain- 
tiff excepted. 

In  ruling  that  the  plaintiff  had  not  mndo 
out  a  case,  because  the  $7,800  mortgage  had 
not  been  discharged  before  the  date  of  the 
writ  the  presiding  Judge  seems  to  have  dis- 
posed of  the  case  on  the  footing  that  the 
plaintiff  had  called  for  the  $20,000,  and  not 
on  the  footing  that  he  notified  the  defendant 
that  he  should  call  for  it  in  a  few  days. 
The  Jury  were  warranted  In  finding  the  lat- 
ter to  be  the  fact.  If  they  did  so  find,  the 
plaintiff  would  have  made  out  his  case  with- 
out showing  performance  by  him  in  making 
the  mortgage  for  $36,000  a  first  mortgage, 
on  showing  that  the  conduct  of  tbe  defend- 
ant had  excused'  him  from  performing  his 
part  of  the  contract  In  this  view  of  the 
case,  the  construction  of  the  contract  doe& 
not  seem  to  be  material. 
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We  are  of  opinion  that  the  plaintiff  bad  a 
right  to  go  to  the  Jury  on  the  ground  that 
the  decision  made  by  Follansbee,  acting  for 
the  building  commissioner,  that  there  was  a 
violation  of  Acts  1892,  p.  471,  c.  419,  In  using 
Ugbt  hard  brick,  was  reversed  on  appeal, 
and  that  the  defendant  had  gone  out  of  the 
commonwealth  to  evade  a  tender  under  the 
contract,  and  thereby  the  plaintiff  was  excus- 
ed from  notifying  the  defendant  of  the  fact 
that  FoUansbee's  decision  had  been  reversed, 
and  from  tendering  performance.  We  assume, 
for  the  purposes  of  this  discussion,  that  the 
decision  of  the  building  department  on  the 
question  of  fact  is  final,  although  no  refer- 
ence has  been  made  to  any  statute  making 
It  80.  There  was  evidence  that  the  defect. 
If  there  was  one,  could  be  cured  at  an  ex- 
pense of  $15;  and  .the  fact  that  the  defend- 
ant saw  Follansbee  about  the  matter  twice 
between  Monday,  August  7th,  and  Friday, 
•  August  nth,  warranted  the  jury  in  finding 
that  he  knew  the  character  of  the  defect 
The  fact  that  the  defendant  knew  that  the 
defect  was  one  which,  if  It  existed  at  all, 
could  be  cured  at  this  trifling  expense,  taken 
in  connection  with  the  defendant's  own  testi- 
mony that  before  many  months  had  passed 
he  suspected  that  there  was  fraud  on  the  part 
of  the  plaintiffs,  and  did  not  suppose  that 
the  building  was  ever  to  be  completed,  or 
anything  further  to  be  done  about  it,  and 
In  connection  with  the  other  circumstances 
In  evidence,  warranted  the  Jury  In,  finding 
that  the  defendant  left  the  commonwealth  to 
evade  having  a  tender  of  performance  made 
upon  blm.  The  case  comes  within  Gilmore  v. 
Holt,  4  Pick.  258;  Tasker  v.  Bartlett,  6  Cush. 
359;  Southworth  v.  Smith,  7  Cush.  391.  It 
is  not  necessary  to  decide  whether  the  ac- 
tion of  the  defendant  was  not  such  a  total 
repudiation  of  the  agreement,  even  without  a 
finding  that  he  left  the  commonwealth  to 
evade  a  tender,  as  to  excuse  further  per- 
formance on  the  part  of  the  plaintiff.  It  is 
true,  as  argued  by  the  defendant,  that,  when 
one  party  to  a  contract  relies  on  a  repudiation 
as  excusing  him  from  making  an  offer  to  per- 
form, the  repudiation  must  be  absolute.  Car- 
penter V.  Holcomb,  10a  Mass.  280;  Wells  v. 
Day,  124  Mass.  88;  Galviu  v.  Collins,  128 
Mass.  525;  Lowe  v.  Harwood,  139  Mass.  133, 
29  N.  E.  538.  The  case  of  Pomroy  v.  Gold,  2 
Mete.  "500,  Is  explained  in  Carpenter  v.  Hol- 
comb, 105  Mass.  280,  286.  If  the  defendant 
In  the  case  at  bar  had  done  no  more  than 
notify  the  plaintiff  of  the  violation  of  the 
building  laws,  this  would  not  have  dispensed 
with  the  necessity  of -notifying  him  that  the 
decision  of  Follansbee  had  been  reversed  by 
Barry  on  appeal,  if  the  violatlori  was  ground 
for  bis  refusing  to  go  on.  But  the  defendant 
did  more  than  that.  He  discharged  the  mort- 
gages to  him,  conditioned  for  the  payment 
of  $36,000.  We  have  assumed  that  the  act 
of  discharging  the  mortgages  conditioned  for 
the  payment  of  the  $36,000  was  not  decisive. 
We  assume  ttiat  a  new  mortgage  could  have 


been  drawn,  and  that  no  liens  would  have 
been  good  against  the  new  mortgage  which 
would  not  have  been  good  against  the  mort- 
gage which  was  discharged,  and  under  which 
no  money  liad  been  advanced.  The  sig- 
nificance of  the  discharge  of  the  mortgages 
lies  in  what  that  act  would  be  fairly  taken 
by  the  plaintiff  to  mean.  In  determining 
that  question  the  rule  is  that,  if  the  words 
used  are  doubtful,  they  will  be  construed 
against  the  party  using  them.  In  case  the 
other  party  acted  on  them  and  was  misled 
by  them.  "  Barney  v.  Newcomb,  9  Cush.  46; 
Bascom  v.  Smith,  164  Mass.  61,  41  K  B. 
130.  But  In  addition  to  discharging  the  mort- 
gages the  defendant  left  the  state,  and  ap- 
parently left  word  at  his  oflSce  that  he  had 
gone  away,  but  no  word  as  to  where  he  had 
gone.  The  plaintiff  forbore  to  ask  for  the 
conversation  which  he  had  with  the  person 
left  in  charge  of  the  defendant's  office,  on  the 
defendant's  objecting  to  its  being  put  in 
evidence.  What  he  was  told  when  he  call- 
ed at  the  defendant's  office  at  that  time  is 
material  in  this  connection.  Something  fur- 
ther may  appear  when  the  case  is  tried  again, 
and  we  express  no  final  opinion  on  this  mat- 
ter. 

The  defendant  has  further  contended  that, 
even  If  the  plaintiff  was  excused  from  per- 
formance, the  plaintiff  did  not  make  out  a 
case,  because  he  did  not  notify  the  defend- 
ant of  the  reversal  of  FoUansbee's  decision, 
and  because  he  did  not  show  that  he  was 
able  to  make  the  mortgage  for  $36,000  a 
first  mortgage,  and,  lastly,  because  the  time 
for  performance  had  not  come,  within  Dan- 
iels V.  Newton,  114  Mass.  530,  19  Am.  Rep. 
384.  If  the  plaintiff  w&s  excused  from  per- 
formance either  because  the  defendant  left 
to  evade  a  tender,  or  because  his  acts,  taken 
as  a  whole,  amounted  to  a  total  repudiation 
of  his  agreement,  the  plaintiff  was  excused 
from  giving  that  notice.  What  Is  said  in 
Scanlan  v.  Geddes,  112  Mass.  15,  17,  as  to, 
the  necessity  of  a  plaintiff  in  such  a  case 
to  make  known  to  the  defendant  that  he 
is  ready  and  willing  to  go  on,  must  be  taken 
to  have  reference  to  the  fact  tliat  in  that 
case  the  plaintiff  did  make  known  to  the 
defendant  that  be  was  ready  to  go  on  with 
the  contract  before  the  repudiation.  If  the 
plaintiff  is  not  in  default,  and  the  time  for 
performance  has  not  gone  by,  the  plaintiff 
can  maintain  an  action,  on  the  defendant's 
wholly  repudiating  the  contract,  without  giv- 
ing notice  after  the  repudiation  takes  place 
that  he  is  ready  to  go  on.  See,  in  this  con- 
nection, Lowe  V.  Harwood,  139  Mass.  138, 
185,  29  N.  E.  538. 

No  question  was  raised  at  the  trial  as  to 
the  plaintiff's  not  having  shown  that  he 
was  able  to  make  the  mortgage  for  $36,000 
a  first  mortgage,  and,  under  the  ruling  which 
was  made,  we  do  not  think  that  It  is  open 
now.  It  Is  by  no  means  clear  that  he  had 
to  show  that  fact,  in  case  he  was  excused 
from  showing  performance.    It  was  held  In 
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Lowe  T.  Harwood,  139  Mass.  133,  29  N.  E. 
588,  that  a  purcbaser  cOuld  maintain  an  ac- 
tion against  a  vendor  of  real  estate,  on  the 
vendor's  repudiating  his  contract,  ■without 
proving  that  he  could  have  paid  for  the  land, 
and  this  decision  was  put  on  the  ground  that 
"the  degree  of  his  ability  [to  pay  for  it]  at 
any  moment  before  he  was  called  on  to  pay 
was  no  concern  of  the  defendant's.  The  way 
for  the  defendant  to  test  that  was  to  tender 
performance  on  his  side  conditionally  upon 
the  plaintiff's  performing  his  part  of  the 
agreement"  Further  facts  In  this  connec- 
tion may  appear  when  the  case  is  tried  anew. 

There  is  nothing  In  the  suggestion  of  the 
defendant  that  this  case  comes  within  Dan- 
iels v.  Newton,  114  Mass.  530,  19  Am.  Rep. 
384.  No  day  of  the  year  was  fixed  for  the 
payment  of  the  $36,000,  or  any  part  of  It 
The  time  for  the  payment  had  come,  so  far 
as  the  calendar  goes.  It  only  remained  to 
show  performance  or  an  excuse  from  per- 
formance on  the  part  of  the  plaintiff  to  en- 
title him  to  maintain  his  action.  In  such  a 
case  the  doctrine  of  Daniels  v.  Newton  does 
not  apply,  as  is  recognized  in  that  case.  See 
Daniels  v.  Newton,  114  Mass.  530,  533,  19 
Am.  Rep.  384.  See,  also,  Nason  v.  Holt,  114 
Mass.  541,.  542,  note.  The  case  comes  with- 
in Parker  v.  Russell,  133  Mass.  74;  Lowe  t. 
Harwood,  139  Mass.  133,  29  N.  E.  538. 

The  construction  of  the  contract  adopted 
by  the  presiding  judge  is,  in  our  opinion, 
wrong.  As  the  question  has  been  fully  ar- 
gued, and  may  be  material  on  the  new  trial, 
we  will  decide  It  now.  The  presiding  Judge 
ruled  that  the  plaintiff  was  not  entitled  to 
the  first  payment  of  $20,000  to  pay  off  the 
prior  mortgages  of  $10,800  and  $7,800.  The 
defendant  contends  that  the  case  of  Gormley 
V.  Kyle,  137  Mass.  189,  Is  decisive  of  the 
correctness  of  the  ruling.  But  there  Is  noth- 
ing in  that  case  which  affects  the  question. 
In  Gformley  v.  Kyle,  before  there  was  any 
default  on  the  part  of  the  purchaser,  the 
vendor  tendered  a  deed  of  land,  which  was 
to  be  conveyed  free  from  Incumbrance,  with- 
out discharging  an  outstanding  incumbrance. 
It  was  held  that  It  was  no  answer  to  say 
that  the  defendant  could  have  retained 
enough  of  the  purchase  money  to  pay  off  that 
incumbrance.  There  is  nothing  in  that  case 
which  holds  that  If  the  plaintiff  had  told 
the  defendant  that  when  It  came  to  passing 
the  papers,  he  should  have  a  release  of  the 
outstanding  incumbrance  duly  executed, 
ready  to  be  delivered  on  payment  of  the 
amount  due  thereon,  which  was  less  than 
the  purchase  money,  the  offer  would  not 
have  been  a  good  offer  of  a  readiness  to  per* 
form,  or  that  a  tender  of  a  deed,  coupled  with 
such  a  release,  would  not  have  been  a  good 
tender.  It  Is  true,  however,  that,  taken  liter- 
ally, the  words  used  require  the  construction 
contended  for  by  the  defendant.  But  it  Is 
stipulated  in  the  contract  that,  if  the  de- 
fendant elects  to  assume  the  first  mortgage 
for  $10,800,  the  amount  of  the  first  payment 


was  to  be  $9,200,  in  place  of  $20,000.  That 
shows  that  It  was  understood  that  $10,800 
of  the  $20,000  was  to  be  used  In  paying  off 
the  original  first  mortgage,  and  was  not  to 
be  used  for  anything  else,  and.  If  not  so 
used,  was  to  be  advanced.  There  Is  nothing 
to  show  that  there  was  to  be  such  a  dif- 
ference between  the  mortgage  for  $10,800, 
which  was  the  only  incumbrance  on  the 
property  when  the  contract  was  made,  on 
April  13th,  and  any  other  incumbrance  that 
might  be  on  the  property  when  the  time  for 
the  first  payment  came,  as  to  preclude  the 
remaining  $9,200  being  used  to  pay  off  the 
other  incumbrances.  The  very  object  of  the 
agreement  leads  to  the  same  construction, 
namely,  to  provide  the  money  necessary  to 
carry  the  plaintiff  through  until  the  build- 
ings were  completed.  For  these  reasons,  we 
are  of  opinion  that  the  ruling  was  wrong, 
and  that  the  plaintiff  had  the  right  to  look 
to  the  $20,000  to  make  the  mortgage  for 
$36,000  a   first  mortgage.  , 

Eixceptions  sustained. 


(184  Mass.  207) 
OOPBLAND  v.  BOSTON  DAIRY  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Franklin.    Oct  20,  1903.) 

SALES— MILK— QUALITY— BURDEN   OP   PROOF— 
EVIDENCE— BOOKS  OF  ACCOUNT— AQBNTS. 

1.  Under  Rev.  Laws,  c.  56,  if  66,  67,  making 
it  a  criminal  offense  to  sell  milk  which  on 
analysis  is  shown  to  contain  less  than  the  per- 
centage of  milk  solids  or  milk  fat  there  speci- 
fied, the  burden  of  proof,  in  an  action  to  re- 
cover for  milk  sold,  that  the  milk  had  not  been 
watered,  and  contained  the  statutory  amount  of 
solids,  was  on  the  plaintiff,  since  a  delivery  of 
any  other  kind  of  milk  would  fail,  as  a  matter 
of  description,  to  be  a  compliance  with  the  con- 
tract to  sell  and  deliver  milk. 

2.  Where,  in  an  action  for  milk  alleged  to 
have  been  sold  by  plaintiff  to  defendant,  it  ap- 
peared that  a  teamster  and  collector  who  took 
the  milk  from  plaintiff  and  other  farmers  to  a 
railway  station  was  paid  both  by  plaintiff  and 
defendant  and  was  the  common  agent  of  each, 
a  pas9l>ook  kept  by  him,  showing  the  amount 
of  milk  purchased,  was  admissible  as  against 
defendant. 

Exceptions  to  Superior  Court,  Franklin 
County;    Lawton,  Judge. 

Action  by  Edgar  F.  Copeland  against  the 
Boston  Dairy  Company.  From  a  Judgment 
In  favor  of  plaintiff,  defendant  brings  excep- 
tions.   Sustained. 

Action  on  contract  to  recover  the  price  of 
milk  alleged  to  have  been  furnished  by  plain- 
tiff to  defendant  in  March  and  April,  190O. 
Plaintiff  is  a  farmer,  and  defendant  a  corpo- 
ration selling  milk  In  Boston.  Defendant 
purchased  milk  of  plaintiff  and  other  farm- 
ers, which  was  put  up  In  cans,  and  collected 
daily  by  a  teamster,  who  delivered  the  same 
to  an  agent  of  defendant  on  a  railroad  car, 
on  which  the  milk  was  transported,  under 
the  agent's  custody,  to  Boston.  The  teamster 
was  paid  by  the  defendant  a  fixed  price  per 
can  for  carrying  the  same,  which  was  deduct- 
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ed  from  the  sum  agreed  to  be  paid  to  each 
farmer  for  a  can  of  milk.  A  passbook  was 
furnished  the  teamster  monthly  by  defendant 
in  which  to  record  daily  the  number  of  cans 
furnished  by  each  farmer,  and  at  the  head 
of  each  page  was  entered  the-  name  of  the 
farmer,  and  the  page  was  so  ruled  with  num- 
bers for  days  from  1  to  81,  printed,  and 
columns  ruled  for  entering  the  number  of 
cans  received,  etc.  At  the  end  of  each 
month,  the  teamster  forwarded  the  books 
to  defendant  by  the  agent  on  the  railroad 
car,  and  later  received  from  the  agent  a 
sealed  envelope.  The  teamster,  who  was 
called  a  "collector,"  made  bis  own  arrange- 
ments with  the  fanners  for  the  sum  per 
can  to  be  paid  him.  The  passbooks  were  of- 
fered in  evidence  to  show  the  amount  of 
milk  furnished,  to  which  defendant  objected. 
Defendant  claimed  that  whatever  milk  or 
liquid  was  delivered  by  plaintiff  during  such 
months  had  lieen  watered,  end  did  not  con- 
tain the  amount  of  solids  required  by  law, 
and  there  was  evidence  tending  to  show  that 
water  had  purposely  been  put  into  the  milk 
delivered  by  plaintiff  to  defendant  The 
court  charged  the  Jury  that,  if  they  should 
find  that  any  substantial  amount  of  milk  was 
deliberately  and  intentionally  watered  by 
the  plaintiff,  the  entire  transaction  would  be 
tainted  by  fraud,  and  they  might  find  for 
the  defendant,  but  that  the  burden  was  on 
the  defendant  to  satisfy  the  Jury  that  the 
milk  was  so  watered,  to  which  instruction 
defendant  excepted. 

Dana  Malone,  for  plaintiff.  BYedk.  L. 
Greene,  Wm.  A.  Davenport,  and  F.  M.  Ives, 
for  defendant 

LORING,  J.  The  exceptions  in  till!!  case 
must  be  sustained.  By  Rev.  Laws,  c  56,  §§ 
56,  57,  It  is  a  criminal  offense  to  sell  milk 
which  upon  analysis  is  shown  to  contain  less 
than  the  percentage  of  milk  solids  or  milk 
fat  there  specified.  A  contract  for  the  de- 
livery of  any  other  kind  of  milk  would  not 
support  an  action.  See,  In  this  connection. 
Miller  v.  Post  1  Allen,  434.  A  contract  to 
deliver  milk  means,  as  matter  of  construc- 
tion, a  contract  to  deliver  milk  up  to  the 
standard  prescribed  in  Rev.  Laws,  c.  56,  { 
■56,  and  a  delivery  of  any  other  kind  of  milk 
would  fall,  as  matter  of  description,  to  be  a 
compliance  with  a  contract  to  sell  and  de- 
liver milk.  The  burden  was  on  the  plaintiff 
to  prove  that  the  milk  delivered  by  him  was 
op  to  this  standard. 

The  passbooks  seem  to  liave  been  admis- 
sible in  evidence  without  the  testimony  of 
the  president  of  the  defendant  company, 
which  was  objected  to.  As  we  understand 
the  bill  of  exceptions,  the  collector  or  teamster 
was  paid  both  by  the  plaintiff  and  the  defend- 
ant If  80,  he  was  the  common  agent  of 
each,  and  a  passbook  kept  by  him  was  ad- 
missible against  either. 

Exceptions  sustained. 


(184  Mass.  243) 
ARKLAND  v.  TABER-PRANQ  ART  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct.  20,  1903.) 

MASTER    AND    SERVANT— INJURIES    TO    SERV- 
ANT—ASSUMPTION  OP  RISK  — DUTY  TO 
WARN— CONTRIBUTORY  NEGLIGENCE. 

1.  Plaintiff,  who  was  27  years  of  age,  and 
who  was  experienced  in  the  use  of  wood-work- 
ing machinery,  was  employed  by  defendant,  and 
directed  to  operate  a  picture  frame  shaper, 
which  was  near  a  band  saw.  Plaintiff,  after 
finishing  certain  other  work,  was  directed  to 
take  certain  wood  patterns  to  the  band-saw 
operator,  and,  while  he  was  laying  the  patterns 
on  the  tabic,  plaintiff's  arm  came  in  contact 
with  the  saw,  and  he  was  injured.  Beld,  that 
defendant  owed  plaintiff  no  duty  to  fence  or 
guard  the  saw,  or  to  change  its  position,  but 
that  plaintiff  assumed  the  risk  of  injury  there- 
from. 

2.  Defendant  was  not  guilty  of  negligence  in 
failing  to  warn  plaintiff  of  the  danger  of  coming 
in  contact  with  the  saw. 

3.  Evidence  held  to  show  that  a  servant's  in- 
jury was  occasioned  by  his  own  contributory 
negligence. 

Exceptions  from  Superior  Court  Hamp- 
den County;  Jabez  Fox,  Judge. 

Action  by  Edward  W.  Arkland  against  the 
Taber-Prang  Art  Company.  From  a  judg- 
ment in  favor  of  defendant  plaintiff  brings 
exceptions.    Overruled. 

Green  &  Bennett  for  plaintiff.  Brooks  & 
Hamilton,  for  defendant 

MORTON,  J.  This  is  an  action  for  per- 
sonal injuries— the  loss  of  an  arm— while  in 
the  defendant's  employ.  At  the  close  of  the 
plaintiff's  evidence,  the  court  directed  a  ver- 
dict for  the  defendant  and  the  case  is  here 
on  exceptions  to  this  ruling.  Exceptions 
were  also  taken  to  the  exclusion  of  certain 
questions,  but  they  have  not  been  pressed, 
and  we  therefore  treat  them  as  waived.  We 
think  that  the  ruling  was  right 

The  plaintiff  entered  the  defendant's  em- 
ploy on  the  morning  of  the  day  on  which  he 
was  injured.  He  was  set  to  work  on  a  ma- 
chine called  a  "shaper,"  shaping  picture 
frames.  This  machine  was  situated  near  a 
l>and  saw.  He  finished  that  job,  and  was 
then  told  by  the  foreman  to  mark  out  some 
patterns  on  wood,  and  when  he  had  marked 
out  the  required  number,  was  directed  by  the 
foreman  to  take  them  to  a  Mr.  Sanderson, 
who  was  working  at  the  band  saw.  He  did 
so,  and  in  some  way,  in  laying  them  down  on 
the  table  of  the  band  saw,  his  arm  came  in 
contact  with  this  band  8«w,  and  he  received 
the  injury  complained  of.  He  was  27  years 
of  age,  and  testified  on  direct  examination 
that  he  "had  worked  around  wood-working 
machines,  shapers,  and  so  on,"  and  on  cross- 
examination  that  be  "had  worked  about  wood- 
working maclilnes  about  six  years  in  all." 
He  knew  what  a  band  saw  was,  though  be 
had  never  worked  on  one,  and  was  not  famil- 
iar with  them.     When  the  plaititiff  entered 

S2.  See  Master  and  Servant,  vol.  84.  Cent  Dig.  i{ 
,  313. 
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the  defendant's  employ,  he  assnined  the  ob- 
Tious  risks  Incident  to  it;  and  the  danger  of 
getting  burt  if  be  came  In  contact  witb  tbe 
band  saw  was  one  of  tbem.  Tbe  defendant 
owed  bim  no  duty  to  fence  or  guard  tbe  band 
saw,  or  to  cbange  its  position. with  reference 
to  that  of  tbe  sbaper  on  wbicb  be  was  set  to 
work.  Stuart  v.  West  End  Street  Ry.  Co., 
163  Mass.  391,  40  N.  E.  180;  Hale  v.  Cbe- 
ney,  159  Mass.  268,  34  N.  E.  255.  Tbe  de- 
fendant ttad  no  reason  to  suppose  that  the 
plaintiff  needed  any  warning  or  instructioa 
in  reference  to  tbe  danger  of  injury  from 
coming  in  contact  with  tbe  t}and  saw,  and 
therefore  was  not  negligent  in  falling  to 
warn  tbe  plaintiff  of  the  danger.  For  aught 
that  appears,  tbe  plaintiff  was  at  least  of  av- 
erage intelligence,  and,  as  be  told  tbe  defend- 
ant's superintendent,  bad  worked  about 
wood-working  machines,  shapers,  and  so  on, 
though  be  had  never  operated  a  band  saw. 
He  was  an  experienced  workman,  who  had 
been  employed  among  wood-working  macbin- 
eiy,  and  there  was  nothing  in  his  previous 
history  or  age  to  show  tbe  defendant  that  he 
required  any  warning  or  instruction  in  regard 
to  the  band  saw.  Sanderson  was  at  work  at 
the  band  saw  when  tbe  plaintiff  laid  down 
tbe  patterns  on  the  table,  and  tbe  accident 
would  seem  to  have  been  due  to  inattention 
on  tbe  plaintiff's  part  to  tbe  proximity  of  the 
saw;  in  other  words,  to  a  want  of  due  care 
on  bis  part. . 

Tbe  result  is  that  tbe  exceptions  must  be 
overruled. 

So  ordered. 

(184  Haas.  U8) 

COMMONWEALTH  v.  COLEMAN. 

SAME  v.  WOOD. 

(Supreme  Judicial  Court  of  Massachusetts. 

Franklin.    Oct  19,  1903.) 

GAMING— COMPLAINT  OR  INFORMATION— SUF- 
FICIENCY —  JOINDER  —  DESCRIPTION  OF 
BUILDING  —  PROPERTY  —  EVIDENCE  —  VARI- 
ANCE—CONSTITUTIONAL. LAW. 

1.  Rev.  Laws,  c.  214,  {  8,  imposing  a  penalty 
on  one  who  knowiugly  suffers  money  or  other 
property  to  be  raffled  for  in  a  house,  erhop,  or 
building  occupied  by  him  and  under  his  con- 
trol, and  to  be  won  there  by  throwing  dice  or 
by  other  game  of  chance,  states  but  one  offense, 
and  the  acts  stated  may  be  joined  in  one 
count. 

2.  An  allegation  that  defendant,  'in  a  build- 
ing occupied  by  him  and  under  his  control,  to 
wit,  tbe  hotel  building  known  as  the  'L. 
House,' "  knowingly  suffered  a  turkey  to  be 
raffled,  designated  the  building  distinctly,  and 
was  sufficient,  undes  tbe  statute. 

3.  It  was  not  necessary  that  the  complaint 
give  the  names  of  the  persons  who  were  per- 
mitted to  raiile,  nor  the  name  of  the  person 
who  won. 

4.  Under  the  statute,  there  could  be  a  con- 
viction of  a  person  who  occupied  a  building 
other  than  a  stiop,  though  his  occupation  or  con- 
trol WAS  only  of  a  part  of  the  building. 

5.  Evidence  that  a  small  room  in  the  said 
hotel  was  occupied  and  used  as  a  Chinese 
laundry  did  not  create  a  variance  between  the 
complaint  and  proof,  in  view  of  section  28,  pro- 

J  S.  Sre  Qamlnr  vol.  24,  Cent.  Dig.  H  2t3.  »tl, 
«6;    r     ■     ■  .    —    ---.      .  — 


i!66;    Lotteries,  vol.  33,  Cent.  Dig.  i  29. 


Tiding  that  no  complaint  for  violating  tbe  law 
relative  to  any  form  of  gaming  shall  oe  quash- 
ed if  RuSlcient  to  enable  the  defendant  to  un- 
derstand the  charge  and  to  prepare  hit)  defense, 
and  no  variance  shall  be  deemed  material  un- 
less, in  substance,  essential  to  the  charge. 

6.  Under  said  section  28,  there  was  no  vari- 
ance between  the  allegation  that  the  property 
railled  was  a  turkey,  and  proof  that  it  was  the 
dead  body  of  a  dressed  turkey. 

7.  Section  28  does  not  violate  Declaration  of 
Rights,  art.  12,  securing  to  an  accused  tbe 
right  to  have  his  offense  fully  and  plainly,  sub- 
stantially and  formally,  described  to  him. 

Exceptions  from  Superior  Court,  Franklin 
County. 

James  B.  Coleman  and  one  Wood  were 
separately  convicted  of  gaming,  and  except 
Exceptions  overruled. 

Tbe  bill  of  exceptions  of  James  E.  Cole- 
man states  tbe  case  as  follows:  "This  was 
a  complaint  to  the  district  court  of  Frank- 
lin, charging  that  tbe  defendant,  'in  a  build- 
ing occupied  by  blm  and  under  bis  control, 
to  wit  the  hotel  building  known  as  tbe 
"lioveland  House,"  knowingly  did  suffer  a 
certain  turkey  to  be  raffled'  for,  and  to  be 
won  by  throwing  dice.'  After  conviction  in 
tbe  district  court  of  Franklin,  tbe  complaint 
came  to  this  court  upon  appeal,  and  tbe  de- 
fendant filed  in  this  court  a  motion  to  quash, 
assigning  the  following  grounds:  '(1)  Be- 
cause two  separate  and  distinct  offenses  are 
set  forth  in  tbe  same  complaint  (2)  Because 
there  is  no  sufficient  allegation  of  tbe  place 
where  tbe  defendant  is  alleged  to  have  suf- 
fered a  turkey  to  be  won  by  throwing  dice. 
(3)  Because  there  is  no  allegation  as  to  tbe 
person  who  by  the.  sufferance  of  the  defend- 
ant won  a  turkey,  nor  any  allegation  that 
such  person's  name  Is  unknown.'  This  mo- 
tion was  overruled  by  tbe  court  and  tbe  de- 
fendant duly  excepted'  thereto.  There  was 
evidence  tending  to  show  that  tbe  defendant, 
on  the  date  alleged  in  tbe  complaint,  occu- 
pied as  a  hotel  and  controlled  the  whole  of  a 
building  in  Nortbfleld  known  as  the  'Love- 
land  House,'  save  one  room,  about  15x20  feet, 
on  tbe  ground  floor,  which  room  was  rented 
and  occupied  exclusively  as  a  Chinese  laun- 
dry by  another  person.  There  was  also  evi- 
dence tending  to  show  that  the  defendant 
had  a  license  to  sell  Intoxicating  liquors  on 
tbe  premises.  There  was  also  evidence  tend- 
ing to  show  ttiat  in  tbe  presence  of  tbe  de- 
fendant the  carcass  or  dead  body  of  a  dress- 
ed turkey  was  raffled  for  In  said  building, 
and  won  by  throwing  dice  in  the  room  in 
which  there  was  a  billiard  table,  wbicb  room 
opened  out  of  a  barroom.  Upon  this  evidence 
tbe  defendant  requested  tbe  court  to  rule 
that  there  was  a  variance  between  tbe  al- 
legation and  the  proof,  in  that  it  did  not  ap- 
pear that  a  turkey  was  raffled  for  or  won  by 
throwing  dice  in  a  building  occupied  by  or 
under  tbe  control  of  the  defendant  and  in 
that  it  did  not  appear  that  a  live  turkey  was 
raffled  for  or  won  by  throwing  dice  or  other- 
wise." And  to  the  court's  refusal  to  give  the 
rulings  requested,  defendant  excepts. 
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Dana  Malone,  Dlst  Atty.,  for  the  Common- 
wealtli.  Frederick  L.  Greene  and  Wm.  A. 
Dayenport,  for  defendants. 

KNOWLTON,  0.  J.  The  questions  of  law 
raised  by  the  bills  of  exceptions  In  these  two 
cases  are  the  same  In  each,  and  our  dis- 
cussion in  the  first  case  will  be  equally  ap- 
plicable to  the  second,  also.  The  defendant 
assigned  three  grounds  for  his  motion  to 
qoash:  First,  because  two  separate  and  dis- 
tinct offenses  are  set  forth  in  the  same  com- 
plaint; second,  because  there  is  no  sufficient 
allegation  of  the  place  where  the  defendant 
is  alleged  to  have  suffered  the  turkey  to  be 
won  by  throwing  dice;  third,  because  there 
is  no  allegation  as  to  the  person  who  by  the 
sufferance  of  the  defendant  won  the  turkey, 
nor  any  averment  that  such  person's  name  Is 
unknown. 

1.  The  complaint  Is  founded  on  Rev.  Laws, 
c.  214,  {  8,  and  the  first  question  Is  whether 
one  who  "knowingly  suffers  money  or  other 
property  to  be  raffled  for  in  such  house,  shop 
or  building,"  and  "to  be  won  there  by  throw- 
ing or  using  dice,  or  by  any  other  game  of 
chance,"  Is  guilty  of  one  offense,  under  this 
section,  or  of  two  different  offenses,  for  each 
of  which  he  Is  subject  to  punishment  We 
think  it  pretty  plain  that  this  part  of  the 
statute  describes  but  one  offense,  which  Is 
knowingly  permitting,  In  a  place  under  one's 
control,  a  raffle  or  lottery,  or  other  game  of 
chance,  for  the  disposition  of  property,  to  be 
carried  on.  Suffering  property  to  be  raffled 
for  and  suffering  It  to  be  won  In  either  of 
the  ways  mentioned  are  only  different  acts, 
made  punishable  as  different  parts  or  stages 
of  the  same  offense,  and  which,  singly  or 
together,  subject  the  offender  to  but  one 
punishment.  Such  acts  may  be  joined  in  one 
count  Com.  v.  Eaton,  15  Pick.  273;  Stevens 
V.  Com.,  6  Mete.  241;  Com.  v.  Twitchell,  4 
Cusk  74;  Com.  v.  Hall,  4  Allen,  805;  Com. 
V.  Nichols,  10  Allen,  109;  Com.  v.  Ferry,  146 
Mass.  203-208,  15  N.  E.  484. 

2.  The  allegation  of  the  place  where  the 
defendant  suffered  the  turkey  to  be  raffled 
for  designates  the  building  distinctly,  and  Is 
sufficient  In  form.  The  contention  that  there 
was  a  variance  between  the  allegation  and 
the  proof  will  be  considered  later. 

3.  The  answer  to  the  question  whether  the 
complaint  should  give  the  names  of  the  per- 
sons who  were  permitted  to  raffle  for  the 
turkey,  and  the  name  of  the  person  who  was 
suffered  to  win  It  by  throwing  dice,  depends 
upon  the  nature  of  the  offense  described  in 
the  statute.  The  case  most  favorable  to  the 
defendant's  contention  on  this  point  Is  Com. 
T.  Sheedy,  159  Mass.  55,  34  N.  E.  84,  In  which 
it  was  held,  in  a  prosecution  under  section 
7  of  the  chapter  which  is  the  foundation  of 
this  complaint,  that  a  charge  of  a  single  act 
of  disposing  of  a  single  article  by  way  of 
lottery  must  state  the  name  of  the  person  to 
whom  it  was  disposed  of,  or  must  aver  that 
his  name  is  unknown.    The  offense  was  treat- 


ed as  consisting  of  a  single  act,  and  the  act 
was  treated  as  necessarily  Involving  the  per- 
son who  received  the  property.  But  the  cast 
shows  that  there  are  decisions  upon  com- 
plaints very  closely  analogous  to  the  one  now 
before  us  In  which  It  was  held  that  the  name 
of  the  person  receiving  the  property  need  not 
be  given.  Com.  v.  Horton,  2  Gray,  69;  Com. 
V.  Harris,  13  Allen,  534;  Com.  v.  Sullivan, 
146  Mass.  142,  15  N.  E.  491;  Com.  v.  Brock- 
away,  150  Mass.  322,  23  N.  E.  101.  In  the 
later  case  of  Com.  v.  Swain,  160  Mass.  354, 
35  N.  E.  862,  it  was  held  that  where  the 
offense  is  being  present  In  a  room,  engaged 
In  certain  prohibited  business.  It  Is  not  neces- 
sary to  mention  the  names  of  the  persons 
participating  in  the  prohibited  acts.  The 
substance  of  the  offense  here  Is  knowingly 
suffering  a  lottery  to  be  conducted  In  a  place 
under  the  defendant's  control,  and  we  are 
of  opinion  that  the  rule  stated  In  Com.  v. 
Swain  should  be  applied,  rather  than  the 
rule  in  Com.  t.  Thuf  low,  24  Pick.  374,  and 
other  similar  cases  cited  in  Com.  v.  Sheedy, 
ubl  supra.  The  motion  to  qoash  was  rightly 
overruled. 

4.  The  defendant  contends  that  there  was 
a  variance  between  the  complaint  and  the 
proof  In  two  particulars,  namely:  First,  in 
that  it  did  not  appear  that  the  building  re- 
ferred to  was  occupied  by  or  under  the  con- 
trol of  the  defendant;  and,  secondly,  that  it 
did  not  appear  that  a  turkey  was  raffled  for 
and  won  by  throwing  or  using  dice,  but  only 
the  dead  body  of  a  turkey,  dressed  for  use 
as  an  article  of  food.  It  appeared  that  the 
defendant  occupied  and  controlled  the  hotel 
building  known  as  the  "Loveland  House," 
except  a  small  room  on  the  ground  floor, 
which  was  used  for  a  Chinese  laundry. 

One  question  presented  is  whether,  under 
this  statute,  there  can  be  a  conviction  of  a 
person  who  occupies  a  building  other  than  a 
shop,  If  his  occupation  or  control  Is  of  only 
a  part  of  the  building.  It  has  been  held,  un- 
der the  statute  which  punishes  as  the  main- 
tenance of  a  common  nuisance  the  keeping  of 
a  "building,  place  or  tenement'  used  for  the 
Illegal  sale  or  Illegal  keeping  of  intoxicating 
liquor,  that  an  indictment  for  the  keeping  of 
a  building  cannot  be  sustained  unless  it  is 
proved  that  the  defendant  kept  the  whole 
building.  Com.  v.  McCanghay,  9  Gray,  296; 
Com.  V.  Boesldy,  112  Mass.  277.  But  this  Is 
because  of  the  peculiar  language  of  the  stat- 
ute, which  recognizes  a  distinction  between 
a  building  and  a  tenement  in  a  building. 
The  statute  now  in  question  is  different  It 
punishes  the  offense  when  committed  In  a 
"house,  shop  or  building.'.'  As  to  th«  culpa- 
bility of  the  occupant,  it  recognizes  no  differ- 
ence between  a  house  and  a  part  of  a  house, 
or  a  building  and  a  part  of  a  building.  There 
is  special  mention  of  a  shop,  but  there  is  no 
special  provision  referring  to  a  part  of  a 
house  or  building  if  the  part  is  not  a  shop. 
It  cannot  have  been  Intended  that  guilt  or  In- 
nocence, under  the  statute,  should  depend  up- 
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on  whether  the  occupant  of  the  building 
where  the  offense  Is  committed  occupies  or 
controls  the  whole  or  only  a  part  of  the  build- 
ing. We  are  of  opinion  that  one  who  suffers 
the  prohibited  act  to  be  done  in  a  building  is 
within  the  language  of  the  statute,  if  be  is 
in  only  a  part  of  the  building,  and  occupies 
or  controls  the  part  where  he  suffers  the  pro- 
hibited acts  to  be  done,  as  well  as  when  he 
occupies  and  controls  the  whole.  Any  other 
construction  of  the  statute  would  render  it 
nugatory,  except  in  those  cases  where  he  was 
in  a  shop,  or  wh»e  he  occupied  and  control- 
led the  whole  boilding,  however  large  it 
might  be; 

Tbe  next  question  is  whether,  when  the 
building  occupied  by  him  and  under  his  con- 
trol is  only  a  part  of  the  entire  structure,  it 
is  necessary,  according  to  the  ordinary  rules 
of  pleading,  to  set  out  that  fact,  or  whether  it 
is  raough  to  mention  the  building  which  he 
occupies  or  controls,  leaving  the  rule  of  statu- 
tory construction  applicable  to  tbe  case  to 
cover  the  ambiguity  as  to  the  extent  of  his 
occupation  or  control.  The  complaint  would 
have  been  more  definite,  if,  after  the  words 
"Loveland  House,"  it  had  mentioned,  undw 
a  videlicet,  the  part  of  the  building  used  toe 
hotel  purposes.  If  we  assume,  without  de- 
ciding, that  under  general  rules  of  pleading 
tbe  complaint  would  be  fatally  defective  in 
this  particular  in  its  application  to  the  facts 
proved,  we  are  of  opinion  that  Rev.  Liaws,  c. 
214,  {  28,  relieves  the  commonwealth  of  diffi- 
culty. This  statute  is  as  follows:  "No  plead- 
ing of  misnomer  shall  be  received,  to  a  com- 
plaint or  indictment,  for  violation  of  any  law 
relative  to  lotteries,  policy  lotteries,  the  sell- 
ing of  pools  or  registering  of  bets,  or  any 
form  of  gaming;  but  the  defendant  may  be 
arraigned  and  tried,  and  if  convicted  sen- 
tenced and  punlslied,  under  any  name  by 
which  he  is  complained  of  or  indicted.  No 
such  complaint  or  indictment  shall  be  abated, 
quashed,  or  held  insufficient  by  reason  of  an 
alleged  defect,  either  of  form  or  substance, 
if  the  same  is  sufficient  to  enable  the  defend- 
ant to  understand  the  charge  and  to  prepare 
Us  defense.  No  variance  between  such  com- 
plaint or  indictment  and  the  evidence  shall 
be  deemed  material  unless  in  some  manner 
of  substance  essential  to  the  charge  under  the 
rule  above  described."  The  variance  is  not 
material,  under  this  statute,  if  the  complaint 
is  sufficient  to  enable  the  defendant  to  un- 
derstand the  charge  and  to  prepare  Ills  de- 
fense. There  can  be  no  doubt  that  this  com- 
plaint was  sufficient  in  this  particular.  The 
defendant  could  not  have  been  misled  or  left 
in  doubt  In  regard  to  the  charge  against  him 
because  the  complaint  failed  to  aver  that  tds 
occupation  and  control  of  the  hotel  building 
known  as  the  "Ix>veland  House"  did  not  in- 
clude one  small  room  on  the  ground  floor 
rented  to  another  person.  The  statute  was 
Intended  to  cover  cases  like  this,  and  plainly 
it  is  applicable. 

G.  It  is  clearly  applicable  to  the  other  al- 


leged variance,  in  that  tbe  property  refared 
to  is  described  as  a  turkey,  which  In  a  com- 
plaint for  larceny  would  mean  a  living  tur- 
key, when  in  fact  it  was  a  dead  turkey.  See 
Com.  V.  Beaman,  8  Gray,  497.  There  is  no 
doubt  that  the  statute  is  applicable  to  the 
disposition  of  any  kind  ot  property,  and  the 
only  question  is  whether  the  defendant  was 
misled  or  sufficiently  informed  as  to  the 
charge.  In  Com.  v.  Hodgkins,  170  Mass.  197, 
49  N.  E.  97,  where  the  statute  was  held  ap- 
plicaUe  to  dead  lobsters  and  to  living  ones, 
it  was  decided  that  there  was  no  material 
variance  between  a  complaint  wliicb  cluirged 
the  possession  of  lobsters,  and  proof  which 
showed  the  possession  of  dead  lobsters.  In 
common  speech,  the  word  "turtcey"  is  ap- 
plied to  a  dead  fowl  sold  in  the  market,  as 
well  as  to  a  living  animal.  Under  this  stat- 
ute, we  are  of  opinion  that  tliere  was  no 
variance  which  affected  the  rights  of  the  de- 
fendant 

Although  the  subject  was  brought  to  our 
attention  by  the  district  attorney,  it  was  not 
contended  by  the  defendant's  counsel  that  the 
part  of  the  statute  applicable  to  this  case  is 
unconstitutional.  In  Com.  v.  Robertson,  162 
Mass.  90-96,  38  N.  E.  25,  it  was  said  that 
"the  provisions  of  article  12  of  the  Declara- 
tion of  Rights,  which  secure  to  the  accused 
person  tbe  right  to  have  his  crime  or  offense 
'fully  and  plainly,  substantially  and  formally 
described  to  him,'  only  require  such  particu- 
larity of  allegation  as  may  be  of  service  to 
him  in  enabling  him  to  understand  the 
charge  and  to  prepare  his  defense."  See,  al- 
so, Com.  V.  Cody,  165  Mass.  13S-137,  42  N. 
E.  575;  Com.  v.  Dill,  160  Mass.  536,  36  N. 
E.  472;  Com.  v.  Hall,  97  Mass.  570.  We  arc 
of  opinion  that  this  provision  of  the  statute 
Is  constitutional. 

In  each  case  the  entry  will  be:  Exceptions 
overruled. 


(184  Mass.  276) 

McCOMB  V.  O.  R.  BREWER  LUMBER  CO. 

(Supreme   Judicial    Court   of  Massachusetts. 

Berkshire.     Oct.  21,  1903.) 

DECEIT— PLEADINO— EVIDENCE— APPEAl,- 
BXCEPTIONS— WAIVER. 

1.  Where  the  declaration  in  tort  for  deceit  in 
the  sale  by  defendaot  of  its  corporate  stock  to 
plaintiff  set  out  the  false  and  fraudulent  repre- 
sentations which  induced  plaintiff  to  parchase 
the  stock,  averred  that  the  money  paid  for  the 
stock  was  not  put  in  defendant's  treasury  and 
used  as  working  capita]  as  promised  by  it,  but 
was  used  by  it  for  other  purposes  than  its  busi- 
ness, but  did  not  allege  that  when  defendant 
said  it  would  be  so  used  it  had  not  the  intention 
to  perform  that  promise,  evidence  as  to  the 
promised  use  and  actual  use  of  the  money  was 
madmissible,  even  on  the  question  of  damages. 

2.  Exceptions  not  argued  on  appeal  will  b« 
considered  waived. 

3.  Evidence  of  fraud  not  alleged  in  the  deda- 
ration  is  inadmissible. 

Exceptions  from  Superior  Court,  Berkshire 
County;  John  A.  Aiken,  Judge. 

f  S.  See  Fraud,  vol.  23,  Cent  Dlf.  |  45. 
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Action  by  John  R.  McComb  against  the  C. 
R,  Brewer  Lumber  Company.  Judgment 
granting  Insufficient  relief,  and  plaintiff 
brings  exceptions.    Bxceptlons  overruled. 

H.  C.  Joyner  and  H.  M.  Whiting,  for  plain- 
tiff.   Charles  Oiddings,  for  defendant 

HAMMOND,  J.  The  declaration  contains 
three  counts.  The  first  is  contract  to  recover 
a  month's  salary  as  defendant's  treasurer, 
the  second  is  contract  for  not  complying  with 
certain  promises  made  in  the  sale  of  certain 
stock  to  the  plaintiff  by  the  defendant,  and 
the  third  Is  tort  for  deceit  in  the  same  sale. 
No  question  vras  raised  as  to  the  pleadings, 
whether  for  misjoinder  of  counts  or  other- 
wise, and  the  case  went  to  trial  upon  the 
declaration  as  It  stood.  At  the  close  of  the 
evidence  the  plaintiff  waived  the  second 
count,  and  the  case  went  to  the  Jury  upon 
the  first  and  third  counts,  upon  each  of  which 
there  was  a  verdict  for  the  plaintiff,  the 
damages  on  the  first  being  the  full  amount 
claimed,  and  upon  the  third  $1. 

The  exceptions  relate  only  to  the  third 
count,  and  since  the  verdict  was  for  the 
plaintiff  on  this  they  are  material  only  so 
far  as  they  respect  the  question  of  damages. 
The  principal  difference  between  the  instruc- 
tions given  by  the  court  and  those  requested 
by  the  plaintiff  is  that  the  court  declined  to 
permit  the  Jury  to  consider  the  allegation 
with  reference  to  the  promised  use  of  the 
^,000  paid  by  the  plaintiff  for  the  stock. 
As  to  this  it  Is  contended  by  the  plaintiff  that 
at  the  time  the  defendant  promised  to  use  the 
money  as  working  capital  It  did  not  Intend 
to  keep  the  promise,  and 'that  a  representa- 
tion of  a  present  intention  is  a  representation 
of  an  existing  fact,  and  therefore  may  be 
false  and  fraudulent.  But,  without  Implying 
that  the  plaintiff's  contention  would  be  true 
under  any  circumstances,  the  difficulty  with 
his  case  Is  that  the  question  is  not  raised 
upon  the  record.  The  ruling  that  the  Jury 
sbonld  not  consider  the  allegation  with  refer- 
ence to  the  promised  use  of  the  money  ap- 
I>ear8  to  have  been  made  with  reference  to 
the  third  count,  and  as  applied  to  that  it  was 
correct.  An  examination  of  the  count  will 
show  that  it  does  not  contain  any  allegation 
that  at  the  time  the  defendant  said  that  the 
money  should  be  used  for  working  capital 
It  had  not  the  intention  to  perform  that 
promise.  It  first  sets  out  the  representations 
wUch  Induced  the  plaintiff  to  purchase  the 
stock,  then  proceeds  to  state  in  what  re- 
spects they  were  false  and  fraudulent  and 
the  defendant's  knowledge  of  the  falsity,  and 
then  follows  the  only  allegation  respecting 
the  representation  as  to  the  promised  use  of 
the  money:  "And  the  nine  thousand  dollars 
paid  by  plaintiff  to  defendant  was  not  put 
in  its  treasury  a  ad  Used  as  working  capital, 
but  was,  with  the  approval  of  defendant.  Its 
directors  and  manager,  used  for  other  pur- 
poses than  the  business  of  defendant."    This 


Is  an  allegration  that  the  defendant  failed  to 
carry  out  its  promise,  and  falls  far  short  of 
an  allegation  that  the  defendant  at  the  time 
It  was  made  did  not  Intend  to  carry  it  out. 
There  is  no  allegation  whatever  as  to  the  in- 
tent of  the  defendant  at  the  time  the  prom- 
ise was  made.  Indeed,  it  is  difficult  to  read 
that  count,  either  by  Itself  or  in  connection 
with  the  other  counts,  without  feeling  that 
the  pleader  studiously  avoided  alleging  any- 
thing as  to  that  intent.  WMle  the  evidence 
as  to  the  promised  use  and  the  actual  use  of 
this  money  may  have  heea  admissible  upon 
the  second  count,  the  object  of  which  was  to 
recover  damages  for  breach  of  the  promise, 
it  was  not  material  upon  the  third  count, 
even  upon  the  question  of  damages,  for  the 
reasons  above  stated. 

It  Is  further  contended  by  the  plaintiff  that 
the  Instructions  given  by  the  court  Ignored 
the  suppression  by  the  defendant  of  the  fact 
that  a  large  portion  of  its  capital  stock  had 
been  used  to  secure  the  debt  of  the  old  cor- 
poration. The  short  answer  to  this  is  that 
this  is  not  the  f  rand  set  oat  in  the  count,  ex- 
cept so  far  as  Involved  in  the  representations 
actually  set  out,  and  so  far  as  involved  with 
them  the  Jury,  under  the  instructions,  were 
allowed  to  consider  it.  The  result  Is  that  we 
see  no  error  in  the  manner  with  which  the 
court  dealt  with  the  requests,  or  In  the  in- 
structions given. 

As  the  question  concerning  the  exclusion  of 
the  evidence  of  the  amount  for  wliich  the  de- 
fendant's property  was  finally  sold  Is  not  ar- 
gfued,  we  consider  it  waived. 

Exceptions  overruled. 


TORPinf  V.  TEBO. 


(184  Mass,  S07) 


(Supreme   Judicial   Court  of  Massaclinsetts. 
Worcester.    Oct.  21,  1903.) 

BILL  OP  EXCHANGE— NOTE  GIVEN  IN  PAY- 
MENT THEREOF— CONTRACT 
—CONSIDERATION. 

1.  An  instrument  dated  August  14,  -  1001, 
which  recites:  "Mr.  Wm.  Tebo  will  please  pay 
R.  J.  Torpey  or  order  two  hundred  and  fifty  dol- 
lars and  charge  to  my  account.  Due  Oct.  1" — 
and  signed  by  a  third  person,  being  an  uncondi- 
tional order  to  pay  a  certain  sum  in  money  at  a 
fixed  future  time  to  the  payee  or  order,  is  a  bill 
of  excbanee,  within  Rev.  Laws,  c.  73,  §  18,  pre- 
scribing the  requirements  of  negotiable  instru- 
ments; the  words  "Due  Oct.  1,"  simply  meaning 
that  it  is  to  be  paid  October  Ist. 

2.  A  note  executed  by  the  drawee  of  a  bill  of 
exchange  in  payment  thereof,  when  presented 
for  payment  at  maturity,  is  a  written  contract, 
and  parol  evidence  to  contradict  its  terms  is 
inadmissible. 

3.  A  note  given  by  the  drawee  of  a  bill  of  ex- 
change in  payment  thereof  when  presented  for 
payment  at  maturity  is  supported  by  a  valuable 
consideration. 

Exceptions  from  Superior  Court,  Worcester 
County;   John  H.  Hardy,  Jndge. 

Action  on  a  note  by  Richard  J.  Torpey 
against  William  Tebo.    Judgment  for  plain- 

^  2.  See  Evidence,  vol.  20,  Cent.  Dig.  t  OH. 
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tiff,  and  defendant  brings  exceptions.    Ex- 
ceptions overruled. 

The  note  sued  on  was  given  In  payment 
or  renewal  of  the  liability  on  the  following 
instrument,  drawn  on  the  maker: 
"$250.00  Aug.  14,  1901. 

•Mr.  Wm.  Tebo 

"Will  please  pay  to  R.  J.  Torpey  or  order 
two  hundred  and  fifty  dollars  and  charge  to 
my  account. 

"Due  Oct.  1.  John  Ryan." 

Arthur  M.  Taft  and  John  B.  Scott,  for 
plaintiff.    Marvin  M.  Taylor,  for  defendant 

LORING,  J.  This  is  an  action  on  a  ne- 
gotiable promissory  note  for  $250,  payable 
to  the  plaintiff,  dated  October  31,  1901.  It 
appeared  that  the  note  sued  on  was  given 
in  payment  or  renewal  of  a  prior  note  of 
like  tenor,  dated  Qctober  1,  1901,  payable 
30  days  after  date,  and  that  that  note  was 
given  in  payment  or  renewal  of  the  liabil- 
ity of  the  defendant  by  reason  of  his  lia- 
bility on  a  bill  of  exch.inge  drawn  on  him 
by  one  Ryan.  It  also  appeared  that  Ryan 
drew  the  bill  of  exchange  in  payment  of 
groceries  bought  by  him  of  the  plaintiff,  and 
that  Ryan  was  a  subcontractor  under  the 
defendant,  who  was  building  a  house  for  one 
Horan,  and  money  was  coming  to  him  as 
such  subcontractor  from  Tebo.  The  defend- 
ant Tebo  offered  to  show  that  his  acceptance 
and  both  notes  were  given  on  the  oral  un- 
derstanding that  he  was  not  to  pay  the  $250 
unless  be  received  that  amount  from  Horan, 
and  that  Horan  never  had  paid  him  anything. 
The  defendant's  argument  is  that  the  in- 
strument drawn  by  Ryan  on  Tebo  was  an 
order,  and  not  a  bill  of  exchange;  that  an 
acceptance  of  an  order  by  the  drawee's  writ- 
ing his  name  on  it  is  not  a  written  contract, 
and  for  that  reason  that  he  could  show  what 
the  true  agreement  made  by  word  of  mouth 
was,  and  that  no  liability  under  It  ever  came 
into  existence;  and,  finally,  that  under  these 
circumstances  both  notes  were  without  con- 
sideration. But  the  instrument  drawn  by 
Ryan  on  Tebo  was  a  bill  of  exchange.  The 
defendant  has  not  stated  why  he  assumes 
that  this  is  an  order,  and  not  a  bill  of  ex- 
change. We  suppose  it  is  because  of  the 
words  "Due  Oct.  1."  But  we  think  that 
those  words  mean  that  the  5250  in  question  is 
to  be  due  October  Ist,  that  is  to  say,  is  to 
be  paid  October  1st.  So  construed,  the  or- 
der was  an  unconditional  order  to  pay  a  sum 
certain  in  money  at  a  fixed  future  time  to 
the  payee  or  order.  That  instrument  is  a 
ijiU  of  exchange.    Rev.  Laws,  c.  73,  !  18. 

It  Is  not  nec^'Kary  to  consider  whether, 
by  writing  his  name  on  the  back  of  the 
draft,  the  defendant  accepted  It  (as  to  which 
see  Young  v.  Glover,  6  Jur.  N.  S.  637).  If 
it  be  assumed  that  it  was  not  accepted,  the 
note  of  October  1st  given  by  the  drawee  in 
payment  of  the  draft  when  the  draft  was 
presented  for  payment  at  maturity  was  a 


written  contract,  and  evidence  to  contradict 
its  terms  was  not  admissible.  Tower  v. 
Richardson,  6  Allen,  351;  Wooley  v.  Cobb, 
165  Mass.  603,  48  N.  B.  497. 

On  presentment  of  the  draft  for  payment 
the  plaintiff  was  entitled  to  have  it  hon- 
ored or  dishonored.  If  dishonored,  be  bad  a 
right  of  action  against  the  drawer  oni  giving 
him  due  notice  of  its  dishonor.  The  defend- 
ant did  not  refuse  payment,  but  offered  to 
pay  on  time  being  given  him,  to  which  the 
plaintiff  acceded,  and  this  promise  was  put 
into  the  form  of  a  promissory  note.  That 
note  was  founded  on  a  valid  consideration. 

Exceptions  overruled. 


(184  Mass.  Z6«) 

SPRINGFIELD  ENGINE  STOP  00.  v. 

SHARP  et  al. 

(Supreme   Judicial    Court    of    Massachusetts. 

Hampden.     Oct  21,  1903.) 

TENDOR  AND  VKNDBB— PURCHASE   ON  TRIAL 

—RIGHT  OF  BUYER— ELECTION  TO 

ACCEPT— EVIDKNCB. 

1.  A  purchaser  of  an  article  under  an  agree- 
ment giving  him  a  specified  period  in  which  to 
use  it,  and  return  it  at  the  expiration  of  the 
period  if  dissatisfied,  has  the  full  period  agreed 
on  for  the  trial,  and  has  also,  in  the  absence 
of  any  stipulation  on  the  point,  a  reasonable 
time  thereafter  to  signify  his  election  to  either 
accegt  it  or  return  it. 

2.  The  use  by  defendant,  after  the  expiration 
of  the  trial  period,  of  the  stop  placed  on  his 
engine  under  an  agreement  providing  for  a  trial 
period  by  defendant,  and  requiring  plaintiff  to 
disconnect  the  stop  at  the  expiration  of  the  pe- 
riod if  defendant  was  dissatisfied  with  it,  and 
would  not  purchase  it,  is  evidence  of  an  elec- 
tion to  accept  it,  in  the  absence  of  any  evidence 
explaining  such  use. ' 

3.  The  use  bv  defendant  of  the  stop  after  the 
expiration  of  the  trial  period  on  the  day  he  no- 
tified plaintiff  in  writing  that  he  would  not  pur- 
chase is  not  evidence  of  an  election  to  purchase. 

4.  Where  it  was  shown  that  defendant  after 
the  expiration  of  the  trial  period,  used  the  stop 
placed  on  bis  engine  by  plaintiff  under  an 
agreement  providing  for  a  30  days'  trial,  and  re- 
quiring plaintiff  to  disconnect  it  at  tlie  expira- 
tion of  the  period  if  defendant  would  not  pur- 
chase, and  there  was  no  explanation  given  as 
to  such  use,  plaintiff  was  entitled  to  have  the 
question  whether  defendant  elected  to  purchase 
it  submitted  to  the  jury. 

Exceptions  from  Superior  (3ourt  Hampden 
County;  All)ert  Mason,  Judge. 

Action  by  the  Sprln^eld  Engine  Stop  C3om- ' 
pany  against  John  C.  Sharp,  Jr.,  and  others. 
Judgment  for  defendants,  and  plaintiff  brings 
exceptions.    Exceptions  sustained. 

Jas.  L.  Doherty  and  W.  G.  Brownson,  for 
plaintlfl.  Spellman  8s.  Spellman,  for  defend- 
ants. 

LORING,  J.  This  was  an  action  for  the 
price  of  an  engine  stop.  A  verdict  for  the 
defendants  was  ordered  by  the  court,  and 
the  case  is  here  on  an  exception  to  that  rul- 
ing. 

It  appeared  that  the  plaintiff  placed  an  en- 
gine stop  on  an  engine  of  the  defendants  for 
a  30  days'  trial,  in  competition  with  another 
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engine  stop.  The  price  was  to  be  $200,  and 
the  stop  was  to  be  taken  off  by  the  plaintiff 
If  the  defendants  did  not  like  the  stop.  The 
contract  was  by  word  of  month,  and  nothing 
was  said  as  to  what  should  be  done  at  the 
end  of  the  30  days  If  the  defendants  decided 
not  to  take  the  stop.  The  stop  was  Installed 
and  turned  on  for  use  on  the  afternoon  of 
May  2d.  On  June  Ist  the  defendants  wrote 
asking  for  another  30  days'  trial,  and  on 
June  8th  the  plaintiff  wrote  that  It  would  ex-, 
tend  the  time  of  trial  for  30  days,  as  re- 
quested. On  the  morning  of  Monday,  July 
3d,  the  defendants  wrote  to  the  plaintiff  that 
after  60  days'  trial  they  had  determined  to 
accept  the  other  atop,  and  that  the  plalntlfTB 
machine  could  be  taken  out  at  its  conven- 
ience. The  defendants'  witness  testified  that 
"the  plaintiff's  stop  was  never  used  after  the 
3d  day  of  July,"  and  there  was  no  other 
evidence  on  this  point.  Even  if  fractions  of 
a  day  are  ordinarily  to  be  considered  In  com- 
puting the  30  days  In  such  a  case  as  this, 
there  was  evidence  warranting  a  finding  that 
the  extension  continued  until,  but  not  Includ- 
ing, July  1st  The  question  whether  the  ex- 
tension expired  on  June  30th  or  July  1st  was 
a  question  of  fact  for  the  Jury. 

The  plaintiff's  first  contention  Is  that  fail- 
ure to  give  notice  until  July  3d,  and  the 
mse  of  the  stop  on  Saturday,  July  1st,  and 
Monday,  July  3d,  is  conclusive  of  the  defend- 
ants' liability,  and  In  support  of  that  con- 
tention it  relies  on  Prairie  Farmer  Co.  v.  Tay- 
lor, 09  in.  440.  That,  also,  was  a  case  where 
a  30  days'  trial  was  to  be  made  of  a  ma- 
chine, but  in  tliat  case  the  machine  was  used 
for  nearly  a  year  without  notice  of  an  elec- 
tion, and  what  Is  said  there  must  be  taken 
to  have  had  reference  to  the  facts  then  be- 
fore the  court.  The  true  rule  Is  laid  down  in 
the  other  cases  dted  by  the  plaintiff,  and 
It  Is  this:  The  party  to  the  contract  who  is 
to  make  the  trial  has  the  full  period  agreed 
upon  for  the  trial,  and.  In  the  absence  of 
any  stipulation  on  the  point,  he  has  a  rea- 
sonable time  after  the  expiration  of  It  to 
signify  his  election.  See  Blpbick  v.  Barnes, 
6  G.  P.  D.  321;  Spickler  v.  Marsh,  36  Md. 
222:  Kahn  v.  Klabnnde,  60  Wis.  235,  6  N. 
W.  888;  Waters  Heater  Co.  v.  Mansfield,  48 
Vt  878. 

The  plaintiff's  next  contention  Is  that  It 
bad  a  right  to  go  to  the  Jury  on  the  use 
made  on  Saturday  and  on  Monday  as  evi- 
dence of  the  defendants'  election  to  take  the 
stop.  The  retention  of  the  Bt<^  after  Friday, 
Jane  30tb,  apart  from  the  use  of  It  had  no 
significance.  This  was  not  the  case  of  a 
sale  or  return.  By  the  terms  of  the  agree- 
ment, the  plaintiff  was  to  disconnect  the  stop 
from  the  engine  and  take  it  away  if  the 
defendants  were  not  satisfied  with  It.  But 
the  use  of  the  stop  after  the  expiration  of 
the  period  of  trial  agreed  upon,  unexplain- 
ed, would  be  evidence  of  an  el,ection,  as  Is 
the  failure  to  return  a  machine  taken  under 
n  sale  or  return  agreement  See  Kahn  t. 
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Klabunde,  50  Wis.  235;  Spickler  v.  Marsh, 
36  Md.  222;  Waters  Heater  Oo.  v.  Mansfield, 
48  Vt  378.  The  B^glisb  cases  are  collected 
in  Benjamin  on  Sales  (4th  Eng.  Ed.)  593  et 
seq.  In  the  case  at  bar  the  use  of  the  stop 
on  Monday  could  not  be  taken  to  be  evi- 
dence of  an  election,  for  on  Monday  morning 
the  defendants  wrote  to  the  plaintiff  that 
they  elected  to  take  the  other  stop,  and  the 
letter  was  posted  between  2  and  3  o'clock  on 
that  day.  This  letter  deprives  the  use  made 
of  the  machine  on  Monday  of  all  force  as 
evidence  of  an  election,  as  was  said  in  Hunt 
V.  Wyman,  100  Mass.  198,  200,  In  a  similar 
case.  See,  also,  Elphick  v.  Barnes,  6  C.  F. 
D.  321.  There  Is  nothing  on  the  record  show- 
ing why  the  defendants  used  the  stop  on 
Saturday.  If,  for  example,  the  nse  on  Sat- 
urday came  from  Inadvertence,  or  because 
the  defendants  thought  that  the  extension 
did  not  expire  until  the  end  of  that  day,  the 
use  on  that  day  would  be  deprived  of  all 
force  as  evidence  of  an  election,  as  we  have 
held  to  be  the  case  of  the  use  on  Monday; 
and  there  may  have  been  other  explanations 
of  that  use  which  would  result  in  the  same 
conclusion.  But  no  explanation  was  given  at 
the  trial  as  to  the  use  made  of  the  machine 
on  Saturday,  and  In  this  state  of  the  evi- 
dence the  plaintiff  had  a  right  to  go  the  Jury 
on  the  question  whether  the  use  of  the  stop 
on  Saturday  showed  an  election  to  take  the 
stop,  and  that  the  defendants  afterward 
changed  their  minds,  and  wrote  the  letter 
declining  it  on  Monday. 
Exceptions  sustained. 


(184  Mass.  290) 
GLBASON  V.  W0RC3ESTER  CONSOLIDAT- 
ED ST.  RY.  CO. 

(Snpreme   Judicial   Court  of   Massachusetts. 
Worcester.    Oct.  21,  1903.) 

STREET    RAILWAYS  —  INJURIES  —  PERSON    ON 

TRACK— CONTRIBUTORY   NEQLIOBNCBl— 

evidence:— BURDEN   OF  PROOF. 

1.  In  an  action  against  a  street  railway  for 
injuries  sustained  by  one  not  a  passenger,  plain- 
tiff cannot  recover  without  evidence  that  he 
was  in  the  exercise  of  ordinary  care,  even 
though  defendant's  servants  were  guilty  of  gross 
negligence. 

2.  In  an  action  against  a  street  railway  for  in- 
juries received  by  one  on  its  tracks,  if  from  the 
evidence  the  inference  of  ordinary  care  on  plain- 
tiff's part  can  be  only  conjectural,  there  is  no 
question  for  the  jury. 

3.  Where  one  who  was  working  in  a  ditch  in 
a  street  beside  a  street  railway  track  was  kill- 
ed by  being  run  over  by  a  car  while  standing 
on  the  track  beside  the  ditch,  he  having  stepped 
onto  the  track  witiiin  8  or  10  feet  of  the  car, 
and  in  an  action  for  the  death  there  was  evi- 
dence that  be  had  been  looking  toward  the  ap- 
proaching car  just  before  going  on  the  track, 
a  verdict  for  defendant  was  properly  directec 
because  of  insufficient  evidence  that  deceased 
exercised  care. 

Exceptions  from  Superior  Court,  Worces- 
ter County;  Henry  N.  Sheldon,  Judge. 

Action  by  one  Gleason  against  the  Wor- 
cester Consolidated  Street  Railway  Company. 
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Judgment  for  defendant,  and  plaintiff  brings 
exceptions.    Exceptions  overruled. 

H.  L.  Parker,  Jr.,  for  plaintiff.  Charles 
O.  Milton  and  Obandler  Bullock,  for  defend- 
ant. 

BA.BKEB,  3.  The  action  is  for  damages 
for  causing  the  death  of  the  plaintiff's  intes- 
tate, who  was  struck  and  killed  by  one  of 
the  defendant's  cars.  As  he  was  not  a  pas- 
senger, even  if  the  defendant  was  guilty  of 
negligence,  or  the  defendant's  servants  were 
guilty  of  gross  negligence  In  causing  the 
death,  the  plaintiff  cannot  recover  without 
affirmative  evidence  sufficient  to  justify  a  find- 
ing that  her  intestate  was  in  the  exercise  of 
ordinary  care.  If  from  the  evidence  the  in- 
ference that  he  exercised  ordinary  care  can 
be  only  conjectural,  the  question  ought  not  to 
be  submitted  to  a  Jury.  Creamer  v.  West  End 
Street  EaUway  Co.,  156  Mass.  320,  31  N.  E. 
391,  16  L.  R.  A.  490,  32  Am.  St.  Sep.  456; 
Mathes  V.  Lowell,  etc..  Street  Railway,  177 
Mass.  416,  59  N.  B.  77;  Cox  v.  South  Shore 
Street  Railway,  182  Mass.  497,  499,  65  N.  B. 
823,  and  cases  cited.  The  plaintiffs  intestate 
was  employed  in  operating  a  stationary  en- 
gine and  air  compressor,  used  In  constructing 
a  sewer  in  the  street.  The  ■  sewer  trench 
was  parallel  with  the  defendant's  tracks, 
and  between  them  and  the  sidewalk,  and 
the  Bides  of  the  trench  were  sustained  by 
sheathing,  which  came  above  the  surface  of 
the  street  The  edge  of  the  trench  was  about 
two  feet  from  the  nearest  track.  The  engine 
and  compressor  were  at  the  northerly  end 
of  the  trench,  and  the  place  where  the  plain- 
tiff's Intestate  stood  when  operating  them 
was  about  two  feet  from  the  nearest  rail  of 
the  nearest  track.  Northerly  of  the  boiler 
of  the  apparatus  was  a  shield  of  boards,  two 
or  three  feet  square,  to  catch  any  oil  flying 
from  the  compressor,  and  this  shield  was 
nearly  parallel  with  the  track,  and  about  18 
inches  from  the  rail,  and  between  the  edge 
of  the  shield  and  the  boiler  was  just  room 
for  passage.  The  plaintiff's  intestate  could 
not  reach  the  other  side  of  the  compressor 
nearest  the  sidewalk  except  by  going  out  on- 
to the  street,  and  going  round  the  end  of  the 
compressor.  The  occupation  of  the  plaintiff's 
intestate  confined  him  substantially  to  a  sin- 
gle spot,  in  which  be  stood  with  his  face 
toward  the  north,  toward  the  pressure  tank, 
and  it  was  necessary  for  him  to  have  his 
hand  on  the  throttle  a  good  share  of  the  time, 
in  order  to  control  his  engine.  It  was  some- 
times necessary  to  oil  certain  parts  of  the 
apparatus,  but  be  was  not  engaged  in  oiling 
anything  at  the  time,  and  there  was  nothing 
shown  that  would  call  him  away  from  his 
engine,  and  no  evidence  that  anything  about 
his  work  required  him  to  go  between  the 
rails  of  the  track.  Just  before  the  accident 
he  had  gone  around  the  boiler,  and  had  some 
talk  with  the  fireman,  after  which  they  both 
turned  to  their  work.    While  they  were  talk- 


ing, the  plaintiff's  intestate  was  looking 
southerly  down  the  track  toward  the  car 
which  afterwards  struck  him,  and  w.hlch  the 
fireman  testified  that  he  (the  fireman)  saw 
about  300  feet  away  as  he  turned  to  bis 
work.  The  fireman  had  just  turned  to  his 
work,  and  had  only  time  to  turn  a  valve, 
when  the  car  flew  by,  and  struck  the  plain- 
tiff's intestate,  who  had  stepped  out  upon 
the  track  at  a  point  just  opposite  the  wooden 
shield.  The  car  knocked  him  down,  and  car- 
ried Ills  body  under  the  wheels  and  fender  60 
feet  up  the  track,  which  was  upon  an  up 
grade  of  6  per  cent  There  was  conflicting 
evidence  as  to  the  rate  of  speed,  and  the 
evidence  would  have  justified  a  finding  that 
the  rate  was  anywhere  from  4  to  15  miles  an 
hour.  The  plaintiff's  Intestate  was  uncon- 
scious until  his  death.  Besides  the  testi- 
mony of  the  fireman,  there  was  that  of  the 
motorman  of  the  car,  and  also  that  of  a  trav- 
eler on  the  street  who  testified  that  Ae  was 
driving  northerly,  and  that  the  plaintiff's  in- 
testate was  standing  beside  his  engine,  and 
then,  when  the  car  was  8  or  10  feet  away, 
stepped  out  upon  the  track,  and  turned 
north,  and  that  be  had  just  stepped  upon  the 
track  when  the  car  was  upon  him,  and  that 
he  turned  half  round  to  the  right,  and  put 
his  hand  up  in  front  of  the  car.  The  motor- 
man  testified  that  he  saw  a  man  step  onto 
the  track  from  behind  the  engine  about  eight 
feet  in  front  of  the  car.  The  flreman  testified 
that  the  car  was  going  eight  or  nine  miles 
an  hour,  the  motorman  that  it  was  going  four 
or  five  miles  an  hour,  and  that  he  was  ringing 
Ills  gong  all  the  time,  and  that  at  once,  as 
soon  as  be  saw  the  man,  be  shut  off  the  pow- 
er, turned  on  the  whole  reverse  power,  and 
put  on  the  full  force  of  the  emergency  air 
brake.  The  traveler  testified  that  the  car 
was  going  16  miles  an  hour,  and  that  he 
heard  the  gong  when  the  car  was  at  Kendall 
street  300  feet  away.  Twenty  minutes  after 
the  accident,  the  fireman  found  the  throttle 
of  the  compressor  wide  open,  although  he 
never  knew  the  plaintiff's  intestate  to  leave 
his  work  unless  he  shut  down  his  engine  be- 
fore. To  step  from  a  place  of  safety,  only 
two  feet  away,  upon  the  track  of  an  electric 
street  railway,  directly  in  front  of,  and  only 
eight  or  ten  feet  from,  an  approaching  elec- 
tric car,  whether  the  car  Is  approaching  at 
the  rate  of  four  or  five,  or  eight  or  nine 
miles,  or  fifteen  miles  an  hour,  is  not  evidence 
of  care  on  the  part  of  the  person  who  does 
the  act  It  may  or  may  not  be  consistent 
with  ordinary  care.  If  the  person  who  does 
it  is  struck  by  the  car  and  killed,  no  recovery 
can  be  had  for  his  death  without  affirmative 
proof  that  he  was  exercising  care  to  avoid 
being  hit  Assuming,  from  the  fact  that  the 
plaintiff's  Intestate  left  his  engine  without 
shutting  it  down,  that  he  bad  occasion  to  pass 
In  the  street  around  the  shield  to  the  other 
end  of  the  compressor,  he  knew  that  a  car 
might  at  any  time  come  up  the  street  behind 
him,  and  that  if  he  placed  himself  within 
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the  space  it  would  cover  he  might  be  hit  un- 
less he  got  out  of  the  way.  If  we  also  as- 
sume, as  the  pinlntiff  contends  could  be  in- 
ferred fairly,  tL^^t:  be  had  just  seen  the  ap-. 
proacliing  car,  as  he  was  looking  towards  it 
while  talking  witbr  the  fireman,  he  had  had 
actual  knowledge  that  a  car  was  then  ap- 
proaching. His  conduct  In  stepping  onto  the 
track  within  eight  or  ten  feet  of  the  car  is  as 
consistent  with  the  theory  that  he  had  not 
seen  the  car,  and  went  upon  the  track  with- 
out taking  any  care  to  avoid  being  hit,  or 
that  be  liad  forgotten  that  it  was  approach- 
ing, and  so  took  no  care  or  precaution,  as 
with  the  theory  that  he  had  the  danger  in 
mind,  and  thought  that  he  had  time  to  enter 
ui>on  the  track  and  still  get  out  of  the  way 
of  the  car.  Either  Inference  is  purely  con- 
jectural. In  otir  opinion,  the  verdict  for 
defendant  was  ordered  rightly,  because  there 
was  no  sufficient  or  affirmative  evidence  that 
the  plaintiff's  Intestate  exercised  care.  See 
Kelley  v.  Wakefield,  etc..  Street  Railway, 
175  Mass.  331,  56  N.  E.  285;  Hurley  v.  West 
End  Street  Railway,  180  Mass.  370,  62  N.  E. 
2C3.  This  view  makes  it  immaterial  whether 
the  evidence  offered  by  the  plaintiff  and  ex- 
cluded, to  show  negligence  on  the  part  of  the 
defendant,  was  excluded  rightly. 
Exceptions  overruled. 


(1&4  Mass.  309) 
FELCH   T.   INHABITANTS   OF    WEST 
BROOKFIKLD. 

(Supreme  Judicial   Court   of  Massachusetts. 
Worcester.    Oct.  21,  1903.) 

TOWNS— BRIDGES— DEFECTS— INJURIES- 
ACTION. 
1.  In  an  action  against  a  town  for  injuries 
sustained  owing  to  an  alleged  defect  in  a  bridge, 
plaintiff  claiming  that  the  bridge  was  too  nar- 
row, it  appearing  that  the  plank  bridge  ofiE  one 
end  of  which  the  plaintiff's  wheel  fell  was  not 
a  part  of  the  traveled  path,  but  outside  of  it, 
and  constrncted  solely  to  facilitate  access  to 
and  from  the  traveled  path  to  a  private  way, 
which  opened  into  the  highway,  and  from  which 
plaintiff  was  driving,  he  could  not  recover. 

Exceptions  from  Superior  Court,  Worcester 
County;  John  H.  Hardy,  Judge. 

Action  by  one  Felch  against  the  inhabit- 
ants of  West  Brookfleld  to  recover  for  in- 
juries owing  to  an  alleged  defect  in  a  bridge, 
which  plaintiff  alleged  to  have  been  too  nar- 
row. Judgment  for  defendant,  and  plaintiff 
brings  exceptions.  Verdict  ordered  for  de- 
fendant. 

Jerry  H.  Eane^  for  plaintiff.  Henry  W. 
King  and  Cliarles  M.  Rice,  for  defendants. 

BARKER.  J.  It  being  plain  that  the  plank 
bridge  off  one  end  of  which  the  plaintiff's 
wheel  fell,  causing  the  Injury,  was  not  a  part 
of  the  traveled  path,  but  outside  of  it,  and 
constrncted  solely  for  the  purpose  of  facili- 
tating access  to  and  from  the  traveled  path 
to  a  private  way,  which  opened  into  the  high- 
way on  one  side,  and  from  which  the  plain- 


tiff was  driving,  the  case  is  governed  by  that 
of  Kellogg  V.  Inhabitants  of  Northampton, 
4  Gray,  65,  69.  See,  also,  Howard  v.  North 
Brldgewater,  16  Pick.  189;  Shepardson  v. 
Coleraln,  13  Mete.  55;  Smith  v.  Wendell,  7 
Gush.  408;  Harwood  v.  Oakham,  152  Mass. 
421,  25  N.  B.  625;  Carey  v.  Hubbardston,  172 
Mass.  106,  51  N.  E.  521;  Kelley  t.  Boston, 
180  Mass.  233,  62  N.  E.  259. 
Exceptions  overruled. 


(184  Mass.  225) 

BRADY  V.  NEW  YORK.  N.  H.  &  H.  R.  CO. 

(Supreme   Judicial   Court   of  Massachusetts. 
Hampden.    Oct.  20,  1903.) 

MASTER  AND  SERVANT— CAR  INSPECTOR— IN- 
JURY BY  MOVING  CARS— YARD  INSPECTOR'S 
ORDER— SUPERINTENDENCY— RULE  REQUIR- 
ING SIGNALS— ABANDONMENT— NEOLIOBNCB 
—CONTRIBUTORY  NEGLIGENCE— ADMISSIBUo 
ITY  OF  EVIDENCE. 

1.  A  yard  master,  who  has  the  only  right  to 
control  and  cause  the  moving  of  cars  in  the 
yard,  and  whose  orders  to  the  switching  crew 
are  obeyed,  regardless  of  whether  the  cars  have 
been  inspected,  is  both  a  superintendent  and  a 
person  in  control  of  a  train,  within  the  emiJoy- 
ers'  liability  act,  for  whose  negligence  In  mov- 
ing cars  the  company  is  liable  to  a  car  inspector, 
though  the  latter  represents  a  distinct  depart- 
ment of  the  service  and  is  not  under  the  yard 
master's  orders,  and  though  the  yard  mastei 
is  not  on  the  cars,  and  had  no  right  to  order 
them  moved  before  inspection  was  completed. 

2.  Evidence  that,  in  an  important  railroad 
yard,  a  rule  i-equiring  a  blue  light  to  be  placed 
on  the  end  of  cars  or  trains  about  which  work- 
men were  at  work  had  been  habitually  disre- 
garded; that  no  one  had  been  disciplined  there- 
for; that  no  action  relative  to  the  rule  had  been 
taken  for  more  than  eight  months  prior  to  an  ac- 
cident, when  circular  letters  had  been  issued, 
calling  attention  to  it;  and  that  its  application 
in  a  given  case  would  have  been  difficult— war- 
rants submitting  to  the  jury  the  issue  of  the 
company's  abanidonment  of  the  rule. 

3.  In  an  action  by  a  car  inspector  for  iojuries 
occasioned  by  the  yard  master's  directing  the 
moving  of  cars  agamst  a  car  on  which  the  in- 
spector was  at  work,  evidence  of  a  conversa- 
tion between  them  three  weeks  before,  in  which 
the  yard  master  promised  not  to  again  move 
cars  in  a  train  being  repaired,  is  admissible  as 
bearing  on  the  issues  of  the  inspector's  due 
care  and  the  yard  master's  negligence. 

4.  Evidence  as  to  whether,  under  the  circum- 
stances, the  yard  master  should  have  sent  so 
many  cars  as  he  did  against  the  car  on  which 
the  inspector  was  at  work,  with  only  one  brake- 
man  upon  them,  was  admissible  on  the  issue  of 
the  yard  master's  negligence. 

Exceptions  from  Superior  Court,  Hamp- 
den County;  Jabez  Fox,  Judge. 

Action  by  one  Brady  against  the  New 
York,  New  Haven  &  Hartford  Railroad  Com- 
pany. Verdict  for  plaintiff,  and  defendant 
excepts.    Exceptions  overruled. 

J.  B.  Carroll  and  W.  H.  McClintock,  for 
plaintiff.  Walter  S.  Robinson,  for  defend- 
ant 


BARKER,  J.  The  plaintiff  was  a  car  in- 
spector employed  at  night  in  the  defendant's 
Westfleld  yard.  It  was  his  duty  upon  the 
arrival  of  a  train  to  Inspect  all  Its  cars.  If 
be  found  a  car  defective,  It  was  his  duty  to 
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repair  It  where  It  stood,  If  possible;  other- 
wise to  have  It  set  out  from  the  train.  His 
tour  of  work  was  from  6  o'clock  in  the  after- 
noon until  7  o'clock  the  next  morning.  Dur- 
ing this  time  from  10  to  13  freight  trains 
came  In,  each  composed  of  from  80  to  35 
cars.  About  1  o'clock  in  the  night  on  Au- 
gust 16,  1901,  two  freight  trains  entered 
the  yard  in  close  succession,  each  containing 
cars  to  be  inspected  and  shifted  in  the  yard. 
The  engines  which  drew  in  these  trains  were 
at  once  detached  and  taken  to  the  round- 
house, leaving  the  cars  standing  in  the  yard 
on  two  separate  tracks.  The  cars  thus  left 
standing  were  thenceforth  in  the  charge  of 
one  Horrigan,  the  conductor  of  the  yard,  or 
yard  master,  and  were  not  to  be  moved  with- 
out his  direction.  For  the  purpose  of  mov- 
ing them,  there  was  a  switching  engine,  with 
its  engineer  and  fireman,  and  a  switching 
crew,  all  of  whom  were  under  Horrigan's  or- 
ders, tjpon  the  arrival  of  a  train,  the  in- 
spection of  its  cars  was  the  first  thing  to  be 
done,  and  Horrigan  had  no  right,  in  tlie  prop- 
er discharge  of  his  duty,  to  cause  any  car  to 
be  moved  until  the  train  in  which  it  was 
had  been  inspected;  but  he  in  fact  had  the 
power  to  cause  any  of  the  Cars  to  be  moved 
as  he  might  order,  whether  the  inspection  of 
the  train  had  or  had  not  been  completed. 
Upon  the  arrival  of  the  two  trains,  it  was 
known  both  to  Horrigan  and  the  plaintitF 
that  one  of  them  had  broken  In  two,  and 
that  some  repairs  to  a  car  next  the.  place 
where  the  broken  train  was  apart  would 
have  to  be  made  by  the  plaintiff.  He  first 
ascertained  from  Horrigan  that  the  latter 
desired  to  deal  first  with  the  other  train,  and 
proceeded  to  Inspect  that  train.  When  that 
inspection  was  completed,  he  proceeded  to 
inspect  the  broken  train,  and  to  repair  the 
defective  car  where  it  stood.  In  the  mean- 
time Horrigan,  by  means  of  the  switching 
engine  and  crew,  was  dealing  with  the  first 
train.  Having  finished  with  that  train,  he 
then  began  to  deal  with  the  cars  of  the  sec- 
ond train,  and  so  caused  six  or  seven  of  Its 
cars  to  be  moved  forcibly  against  the  defect- 
ive car  which  the  plaintiff  then  was  repair- 
ing, and  which  knocked  him  down  and  ran 
over  him. .  The  case  was  left  to  the  Jury  up- 
on the  third  count  upon  the  Issue  whether 
the  plaintiff's  injury  was  due  to  the  negli- 
gence of  Horrigan  as  a  superintendent,  and 
upon  the  fifth  count  upon  the  issue  whether 
the  injury  was  due  to  the  negligence  of  Hor- 
rigan while  in  charge  and  control  of  a  train. 
After  a  veMict  for  the  plaintiff,  the  case  is 
here  upon  the  defendant's  exceptions,  which 
were  to  the  admission  of  evidence,  to  the 
refusal  to  give  certain  instructions  requested, 
and  to  "the  instructions  given  to  the  Jury  not 
in  harmony  with  the  defendant's  requests." 
1.  The  defendant  contends  that  Horrigan 
was  neither  a  superintendent  nor  a  person  in 
charge  or  control  of  a  train,  for  whose  neg- 
ligence the  plaintiff  can  recover.  There  was 
evidence  tending  to  show  that  the  depart- 


ment of  inspection  was  distinct  from  that  in 
which  Horrigan  and  the  switctiing  crew 
were  employed,  and  that  the  plaintiff  was 
not  under  Horrigan's  orders,  and  that  the 
latter  had  no  right  to  order  a  car  to  be 
moved  until  the  train  of  which  it  was  a 
part  had  been  Inspected  by  the  plaintiff. 
Assuming  all  these  things  as  facts  of  the 
situation,  yet  the  jury  could  find  that  Horri- 
gan, in  bis  capacity  as  conductor  of  the  yard, 
or  yard  master,  was  In  fact  a  person,  and 
the  only  person,  who  had  the  right  to  control, 
and  who  by  his  orders  to  the  switching  crew 
did  control,  and  cause,  all  the  moving  of 
cars  in  the  yard,  and  that  any  order  from 
him  to  the  switching  crew  to  move  a  car  or 
cars  was  to  be  obeyed,  and  was  obeyed,  re- 
gardless of  whether  the  inspection  of  the  train 
had  been  completed  or  not.  The  switching 
crew  acted  upon  his  orders,  and  upon  his 
orders  only,  and  he  gave  and  they  obeyed 
the  order  in  the  execution  of  which  the  cars 
were  let  down  against  the  car  upon  which 
the  plaintiff  was  making  repairs.  Although 
Horrigan  was  not  upon  those  cars,  and  a 
brakeman  was  upon  them,  and  although  the 
plaintiff  was  not  at  work  under  Horrigan, 
but  in  a  distinct  department  of  the  defend- 
ant's service,  we  think  that  Horrigan  was, 
within  the  meaning  of  the  employers'  liabil- 
ity act,  a  superintendent  exercising  superin- 
tendency  in  ordering  the  letting  down  of  the 
cars,  and  also  a  person  in  charge  or  control 
of  the  train,  and  this  is  because  all  that  was 
done  or  was  to  be  done  as  to  moving  the 
cars  was  done  and  was  to  be  done  solely  un- 
der his  direct  order  and  supervision. 

2.  Another  contention  of  the  defendant 
arises  from  the  facts  that  on  May  21,  1899, 
the  defendant  had  issued  a  rule  contemplat- 
ing the  placing  of  a  blue  signal  on  or  at 
the  end  of  a  car,  engine,  or  train  under  or 
about  which  workmen  are  at  work,  and  that 
on  September  27,  1900,  and  December  3, 
1900,  circular  letters  were  Issued  calling  at- 
tention to  the  rule,  and  that  copies  of  these 
rules  and  circulars  were  in  and  about  the 
yard  and  known  to  the  plaintiff,  and  that 
he  had  placed  no  such  signal  to  protect  the 
car  which  he  was  repairing,  but  relied  only 
upon  the  fact  that  Horrigan  knew  that  the 
plaintiff  was  to  repair  the  car  where  it  stood, 
and  that  Horrigan  bad.  In  effect,  promised 
not  to  cause  any  of  the  cars  to  be  moved 
until  the  plaintiff  had  notified  him  that  the 
repairs  had  been  completed.  The  defend- 
ant asked  an  instruction  that  upon  all  the 
evidence  the  plaintiff  was  guilty  of  contribu- 
toiy  negligence  in  failing  to  observe  the  rule 
with  reference  to  blue  signals.  This  was  not 
given,  and  the  Jury  were  allowed  to  find 
whether  the  rule  was  at  the  time  of  the  ac- 
cident a  rule  of  the  company  in  force  as 
such,  and  a  practicable  rule,  which  could 
and  should  have  been  regarded  by  the  plain- 
tiff at  that  time,  or  whether  the  defendant 
understood  that  It  had  become  a  dead  let- 
ter, and  had  acquiesced  in  its  abandonment. 
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While  the  question  Is  somewhat  close,  we 
cannot  bold  that  the  presiding  judge  was 
wrong  in  allowing  the  Jury  to  find  an  aban- 
donment of  the  rule  bj  the  defendant  Long- 
continued  practice  to  the  contrary  of  what 
Is  prescribed  by  such  a  rule,  it  is  held,  may 
have  the  effect  to  show,  too,  that  the  role  is 
superseded  or  waived  or  abandoned.  Mc- 
Nee  V.  Cobum  Trolley  Track  Co.,  170  Mass. 
283,  285,  49  N.  E.  437,  and  cases  cited; 
Sweetland  t.  Lynn  &  Boston  Railroad,  177 
Mass.  574,  579,  59  N.  B.  443,  51  L.  R.  A.  783; 
Boyle  V.  Columbia  Fireprooflng  C!o.,  182 
Mass.  93,  98,  64  N.  E.  726.  In  the  present 
instance  there  was  abundant  evidence  tend- 
ing to  show  that  the  rule  had  been  disre- 
garded constantly  in  the  WestBeld  yard. 
That  yard  was  substantially  in  the  center 
of  an  important  transportation  system,  and 
was  a  point  where  all  cars  were  Inspected 
whenever  brought  into  it;  and  it  Is  apparent 
that  circumstances  to  which  the  rule  would 
apply,  and  In  which  it  must  be  either  fol- 
lowed or  disregarded,  must  have  been  of  al- 
most constant  occurrence  in  the  yard.  The 
]nry  could  have  found  that  it  had  always 
been  disregarded  there,  and  that  no  action 
had  been  taken  by  the  defendant  for  the 
enforcement  of  the  rale,  by  disciplining  those 
who  did  not  comply  with  it,  and  no  action 
whatever  with  reference  to  it  for  more  than 
eight  months  next  before  the  date  of  the 
plainticrs  injury.  In  addition  to  this,  the 
Jury  could  have  found  that  it  was  difficult 
to  comply  with  the  rule,  which,  when  re- 
pairs were  to  be  made  upon  a  car  forming 
a  part  of  a  train,  would  compel  the  repairer 
to  place  a  signal  at  each  end  of  the  train, 
and  to  remove  the  signals  upon  the  comple- 
tion of  his  work.  The  defendant's  officers 
might  well  be  presumed  to  know  the  habitual 
conduct  of  its  employes  in  such  an  Impohant 
yard.  Sweetland  v.  Lynn  &  Boston  Rail- 
road, ubl  supra.  The  Jury  might  find,  also, 
that,  although  the  plaintiff  knew  of  the 
previous  promulgation  and  assertions  of  the 
rule,  he  properly  might  assume  that  its  force 
bad  ceased.  McNee  v.  Cobum  Trolley  Track 
Co.,  ubl  supra. 

3.  The  considerations  stated  show  that  the 
defendant's  requests,  so  far  as  they  were 
not  given,  were  refused  rightly,  and  the  ex- 
ception to  the  charge  was  general,  as  not  in 
harmony  with  the  requests.  The  other  ex- 
ceptions were  to  the  admission  of  evidence. 
Of  these,  several  were  to  the  admission  of  a 
conversation  wUch  took  place  between  the 
plaintiff  and  Horrigan  in  the  yard  In  the 
presence  of  the  switching  crew,  about  three 
weeks  before  the  time  when  the  plaintiff  was 
hurt  The  evidence  admitted  tended  to  show 
that,  cars  having  been  moved  in  a  train  on 
which  the  plaintiff  was  at  work,  making  re- 
pairs, before  he  had  finished  his  repairs,  Hor- 
rigan promised  that  thereafter  he  would  not 
order  any  car  to  be  moved  under  such  cir- 
cnmstances  until  after  the  plaintiff  should 
have  notified  him  that  the  repairs  were  com- 


pleted. The  defendant  contends  that  this 
evidence  should  have  been  excluded,  because 
not  competent  to  show  an  abandonment  by 
the  defendant  of  the  rule  mentioned  as  to 
the  placing  of  blue  signals.  But  the  evi- 
dence was  competent  upon  the  questions  of 
the  plaintiffs  due  care  and  of  Horrigan' s 
negligence.  The  other  exceptions  of  this 
class  were  to  evidence  upon  the  question 
whether,  under  the  circumstances  in  which 
Horrigan  caused  the  cars  which  collided  with 
the  one  on  which  the  plahitlff  was  at  work 
to  be  sent  down  upon  it  by  the  switching 
crew,  so  many  cars  as  he  sent  could  be  sent 
properly  with  only  one  brakeman  upon  them. 
The  evidence  seems.  In  the  actual  aspect  of 
the  case  as  disclosed  by  the  bill  of  excep- 
tions, to  have  been  of  very  little,  if  any, 
importance.  But  we  cannot  say  that  It  was 
not  competent  upon  the  question  of  Horrl- 
gan's  due  care  or  negligence  In  sending  down 
the  cars  which  came  against  the  one  on 
which  tbe  plaintiff  was  at  work.  ' 
Eixceptions  overruled. 


OM  Mass.  240) 

LODI  V.  MALONBY  et  al. 
<     (Supreme  Judicial   Court   of   Massachnsetta. 
i  Hampden.    Oct.  20,  1903.) 

i         MASTER  AND  SBRVANT— ASSUMED  RISK- 
EVIDENCE. 

I  1.  Plaintiff  was  engaged  with  others  in  lower- 
I  inr  a  heavy  boiler  into  a  cellar  by  means  of  a 
!  wure  rope  connected  with  the  boiler,  and  thence 
'  around  a  wooden  post,  the  loose  end  being  held 
'  by  the  men,  who  let  it  slip  gradually.  In  the 
i  lowering  the  rope  cut  into  the  post,  and  plain- 
!  tiff  was  directed  to  slacken  it  with  his  hands. 
i  It  was  obvious  that  as  soon  as  the  rope  was 
j  slackened  it  would  slip  forward.  By  the  order 
!  plaintiff  was  left  to  act  in  a  safe  and  proi)er 
I  manner.  The  rope  slipped,  and  caught  plaint 
!  tiff's  hands.  Held,  that  plaintiff  assumed  the 
i  risk  of  the  method  he  chose  to  do  the  work,  the 
I  general  danger  of  which  was  obvious. 

;  Exceptions  from  Superior  Court,  Hampden 
I  County;  Elisha  B.  Maynard,  Judge. 
\  Action  by  Joseph  H.  Lodl  against  Michael 
I  Maloney  and  others  for  personal  injuries. 
!  Judgment  for  defendants,  and  plaintiS  brings 
;  exceptions.    Exceptions  overruled. 

Leary  &  Beattie,  for  plaintiff.    Brooks  & 
j  Hamilton,  for  defendants. 

BARKER,  J.  When  the  plaintiff,  who  had 
had  11  years'  experience  as  a  hod  carrier, 
was  hurt,  the  work  in  hand  was  the  lower- 
ing of  a  boiler  into  a  cellar.  The  boiler  was 
20  or  25  feet  long,  and  weighed  about  10 
tons.  It  was  to  be  allowed  to  slide  down 
Inclined  beams,  its  motion  being  controlled 
by  the  manipulation  of  two  wire  ropes,  one 
of  which  was  fastened  around  each  end  of 
the  boiler,  and  went  thence  to  a  wooden  post, 
around  which  it  took  two  or  three  turns, 
the  other  end  of  the  rope  being  held  by  a 
gang  of  men,  who  were  to  let  the  rope  slip 


H  1.  See  Master  and  Servant,  vol.  M,  CenL  Dig.  i 
622. 
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slowly  around  the  post  as  the  weight  of 
the  boiler  lowered  It  Into  position.  One  of 
the  defendants  was  present,  overseeing  the 
work  and  directing  the  workmen.  The  plain- 
tiff was  in  one  of  the  gan£:s,  manipulating 
one  of  the  ropes,  his  position  In  the  gang  be- 
ing that  nearest  to  the  post,  tiround  which 
the  wire  rope  of  which  be  had  hold  was 
passed.  In  the  lowering  procesa  this  rope  cut 
into  the  post,  and  its  motion  stopped.  The 
plaintiff  left  bis  place  in  the  gang,  and  at- 
tempted with  his  bands  to  loosen  the  rope. 
While  so  engaged  the  rope  started,  and 
caught  his  bands  between  it  and  the  post 
The  evidence  was  conflicting  as  to  whether 
he  made  this  attempt  voluntarily,  or  in  com- 
pliance with  an  order  given  by  that  one  of 
the  defendants  who  was  present,  directing 
the  plaintiff  to  go. and  alack  the  rope  with 
his  hands;  the  order  being  accompanied  with 
the  statement,  "It  is  all  right,"  or  "The  rope 
Is  all  right.  Come  around  here,  and  slack 
it.  Slack  it  with  your  hands."  As  a  verdict 
was  ordered  for  the  defendants,  we  assume 
that  the  plaintiff  acted  upon  an  order,  coup- 
led with  a  statement  that  it  was  all  right 
The  stakes  around  which  the  ropes  were 
passed  were  only  about  nine  feet  from  the 
ends  of  the  boiler.  When  the  lowering  be- 
gan, the  boiler  was  at  the  edge  of  the  cellar. 
The  whole  situation  was  open,  the  apparatus 
used  was  simple,  and  the  plaintiff  was  so 
placed  as  to  have  a  perfect  opportunity  to 
know  and  appreciate  how  the  work  went  on, 
and  what  dangers  attended  it,  and  to  control 
absolutely  his  own  motions  In  whatever  share 
of  the  work  he  attempted  to  perform.  The 
order,  if  given  as  we  assume,  was,  in  sub- 
stance, ttiat  the  plaintiff  should  slack  the 
rope  by  getting  It  out  of  the  cut  which  it 
'had  made  in  the  post  It  was  obvious  that, 
as  soon  as  this  should  be  done,  the  con- 
stantly acting  weight  of  the  boiler  would 
tend  to  pull  the  rope  forward,  and  to  carry 
the  hands,  if  near  enough  to  the  post,  be- 
tween the  rope  and  the  post.  In  attempting 
to  comply  with  the  order,  the  plaintiff  had 
liberty  to  choose,  and  chose,  his  own  posi- 
tion. The  order  did  not  tell  him  to  hurry, 
nor  dictate  to  him  where  he  should  take  hold 
of  the  rope,  and  it  fairly  cannot  be  construed 
except  as  an  order  to  slack  the  rope  with 
his  hands,  acting  in  such  a  manner  as  sbould 
be  safe  and  proper.  Where  he  should  place 
his  liands,  and  bow  he  sbould  work  with 
them,  was  left  to  his  own  choice. 

We  are  of  opinion  that  the  evidence  would 
not  justify  a  finding  of  negligence  on  the 
part  of  the  employer,  or  of  due  care  on  the 
part  of  the  plaintiff,  and  that  the  latter  can- 
not recover  for  the  results  of  a  risk  which 
turned  against  him  because  of  the  position 
which  he  chose  to  assume  In  doing  a  work, 
the  general  danger  of  which  was  obvious, 
and  the  degree  of  which  varied  with  the 
position  which  the  plaintiff  chose  to  take. 
He  certainly  had  as  good  an  opportunity  as 
his  master  of  ascertaining  and  obviating  the 


danger  for  himself.  Haley  t.  Case,  142  Mass. 
316,  322,  7  N.  E.  877;  Linch  v.  Sagamore 
Mfg.  Co.,  143  Mass.  206,  9  N.  K  728.  Tbe 
order  did  not  contain  an  injunction  to  hurry, 
and  the  danger  was  obvious,  and  one  grow- 
ing naturally  out  of  tbe  work  in  band;  thus 
differentiating  tbe  case  from  that  of  Millard 
V.  West  End  St  Ry.  Co.,  173  Mass.  512,  53 
N.  E.  900,  cited  for  tbe  plaintiff. 
Exceptions  overruled. 


(184  Mass.  263) 

aOWN  OF  WILLIAMSBURG  ▼.  TOWN  OF 

ADAMS. 

(Supreme  Judicial   Cowrt  of  Masaachosetts. 

Hampshire.    Oct  21,  1903.) 

PAUPERS— SETTLEMENT— SUFFICIBNCnr  OP 
EVIDENCE— PRESUMPTION. 

1.  Evidence  held  to  show  that  a  pauper's 
mother  bad  resided  in  a  town  five  years  without 
receiving  relief  as  a  pauper,  so  as  to  acquire  a 
settlemeDt  therein. 

2.  A  pauper's  settlement,  once  acquired,  is 
presumed  to  continue  until  another  is  acquired. 

Exceptions  from  Superior  Oourt,  Hamp- 
shire County;    Blisha  B.  Maynard,  Judge. 

Action  to  recover  for  expenses  incurred  In 
the  relief  of  paupers  by  the  town  of  Wil- 
liamsburg against  the  town  of  Adams.  Ver- 
dict for  plaintiff,  and  defendant  excepts. 
Exceptions  overruled. 

William  G.  Bassett  and  Kdw.  L.  Shaw,  for 
plaintiff.    Dana  Malone,  for  defendant 

HAMMOND,  J.  The  verdict  shows  that 
the  jury  must  have  found  that  at  the  time 
the  aid  was  furnished  to  Edward  Guyott 
Jr.,  he  had  a  settlement  in  Adams  through 
his  mother,  Mary,  under  and  by  virtue  of 
St  1874,  p.  187,  c  274,  as  amended  by  St 
187Q,  p.  570,  c.  242;  and  the  only  question 
before  us  is  whether  the  evidence  warranted 
sucb  a  finding. 

The  evidence  tends  to  show  that  in  the 
spring  of  1864  she  came  with  her  husband 
and  children  from  Canada  to  Adams,  and 
lived  there  with  them  for  five  years,  and 
then  they  all  moved  to  some  other  town. 
The  family  were  evidently  of  Ifrench  ex- 
traction, and  appear  to  have  always  lived  in 
Canada  until  the  year  they  came  to  Adams, 
and  It  does  not  appear  that  the  husband 
ever  bad  a  settlement  in  this  state.  Indeed, 
the  fair  inference  is  that  he  never  did  have 
one.  And  it  may  fairly  be  Inferred,  also, 
upon  the  evidence,  tiiat  before  moving  to 
Adams.  Mary  never  acquired  a  settlement  in 
this  state.  It  is  contended  by  the  defend- 
ant that  there  was  no  evidence  which  would 
warrant  a  finding  that  she  resided  there 
without  "receiving  relief  as  a  pauper."  The 
evidence  tended  to  show  that  all  the  time 
she  was  living  in  Adams  with  her  husband 
and  children,  and  that  shortly  after  his  ar- 
rival in  Adams  he  purchased  provisions  in 
considerable  quantities,   and  that  he  went 


1  2.  See  Paupers,  vol.  38,  Cent.  Dig.  (  lOS. 
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to  work.  There  Is  nothing  to  show  that  he 
was  aged.  Infirm,  or  Indolent  On  the  con- 
trary, the  gliinpses  we  get  of  him  seem  to 
show  that  he  was  active.  The  fair  inference 
from  the  evidence  Is  that  he  was  an  immi- 
grant of  middle  age,  able  and  willing  to 
work,  and  that  he  kept  hla  family  together. 
Moreover,  the  defendant  made  no  attempt 
to  show  affirmatively  that  any  aid  had  been 
furnished  to  the  family,  or  on  its  account 
Upon  this  state  of  the  evidence,  the  Jury 
might  properly  find  that  Mary  bad  received 
no  relief  as  a  pauper  during  her  residence 
in  Adams.  She  was  evidently  21  years  of 
age  when  she  came  there,  but  being  a  mar- 
ried woman,  she  bad  acquired  no  settlement 
until  the  passage  of  St  1879,  p.  570,  c.  242 
(Somerrille  v.  Boston,  120  Mass.  574),  and 
was  therefore  an  unsettled  person,  within 
the  meaning  of  the  phrase  as  used  in  that 
statute  and  In  St.  1874,  p.  187,  c.  274.  Tbero 
can  be  no  doubt  upon  the  evidence  that  she 
was  alive  and  tn  this  commonwealth  at  the 
time  of  the  passage  of  the  later  statute. 
The  jnry,  therefore,  could  properly  find  that 
by  her  residence  in  Adams  for  five  years 
she  acquired,  by  virtue  of  these  statutes,  a 
setUement  in  that  town.  St  1874,  p.  187, 
c.  274;  St  1878,  p.  139,  c.  190,  {  1,  d.  6;  St 
1879,  p.  570,  c.  242,  §  2;  Cambridge  v.  ISos- 
ton.  130  Mass.  857;  Dedham  v.  Milton.  130 
Mass.  424.  A  settlement  once  acquired  is 
jnesnmed  to  continne  until  another  is  sub- 
sequently acquired,  and  it  does  not  appear 
that  she  ever  acquired  another,  or  that  Ed- 
ward, the  pauper,  ever  acquired  a  settle- 
ment except  through  hia  mother. 
BSzceptions  overruled. 


aS4  Kass.  KE) 

COMMONWEAJLTH  v.  IBRAHIM  et  al. 

(Supreme   Judicial   Court   of  Massachusetts. 

Worcester.     Oct.  20,  1903.) 

HOMICIDE— INDICTMENT— DEGREE— GRAND 
JURY—AUTHORITY— STATUTE- 
LEGISLATIVE  POWER. 

1.  St  1899,  p.  430,  c.  409  (Rev.  Laws.  c.  218, 
!  67),  setting  forth  a  form  o{  indictment  for 
mnrder,  with  the  clause  following  the  language 
which  charges  the  crime,  "and  the  jurors  fur- 
ther say  that  the  defendant  is  guilty  of  murder 
in  the  second  degree,  and  not  in  the  first  de- 
gree," with  the  statement  that  "this  may  be 
added  if  murder  in  the  first  degree  is  not  char- 
ged," chaneed  the  pre-existing  law  by  authoriz- 
ing ^and  juries  to  present  indictment  for  mur- 
der in  the  second  degree. 

2.  The  crime  charged  by  such  an  indictment 
is  not  a  capital  crime,  and  the  trial  can  be  had 
before  a  smgle  justice,  and  is  not  subject  to 
Rev.  Laws.  c.  157.  S  8.  requiring  the  trial  of 
the  indictment  in  capital  cases  to  be  heard  be- 
fore two  or  more  justices. 

3.  It  was  within  the  power  of  the  Legislature 
to  permit  such  an  indictment. 

4.  The  act  was  not  in  conflict  with  the  pro- 
Tision  of  the  former  statute  that  "the  degree 
of  mnrder  is  to  be  found  by  the  jury."  but  the 
effect  is  merely  that  the  former  provisions  do 
not  appl.T  to  cases  to  which  an  indictment 
charges  the  degree  of  the  crime. 

Exceptions  from  Superior  Court.  Worcester 
County;  Francis  A.  Gaskill,  Judgu. 


Esad  Ibrahim,  Hussien  Ibrahim,  Teyflc 
Bekir,  and  Jelaladdin  Ahmld  were  Indicted 
for  murder  in  the  second  degree,  and  from  a 
Judgment  against  Esad  Ibrahim  and  Hussien 
Ibrahim  they  bring  exceptions.    Affirmed. 

T.  H.  Gage,  Jr.,  Frank  F.  Dresser,  and  Al- 
bert F.  Flint,  for  defendants.  Rockwood 
Hoar  and  George  S.  Taft  for  the  Common- 
wealth. 

KNOWLTON,  O.  J.  The  Important  ques- 
tion In  this  case  grows  ont  of  St  1899,  p. 
430,  c.  40©  (Schedule  of  Forma,  "Mnrder" 
[Rev.  Laws,  c.  218,  §  67]),  in  which  we  find 
these  words  following  the  language  which 
charges  the  crime:  "And  the  Jurors  further 
say  that  the  defendant  is  guilty  of  murder  in 
the  second  degree,  and  not  in  the  first  de- 
gree. This  may  be  added  if  murder  in  the 
first  degree  is  not  charged."  The  Indictment 
in  the  present  case  charges  the  defendants 
with  murder  in  the  second  degree,  following 
this  form,  and  the  case,  not  being  considered 
capital,  was  tried  before  one  Justice,  against 
the  objection  of  the  defendants.  Instead  of 
before  two  Justices.  Prior  to  the  enactment 
of  this  statute,  under  St  1858,  p.  126,  c.  154, 
re-enacted  in  Gen.  St  c.  160,  if  1-7;  Pub. 
St  c.  202,  fl  1-7;  Rev.  Laws,  c.  207,  $  1, 
although  the  murder  might  be  tn  the  first  de- 
gree or  in  the  second  degree,  the  indictment 
always  contained  charges  which.  If  proved, 
might  constitute  murder  In  the  first  degree, 
and  the  degree  of  murder  was  expressly 
found  by  the  Jury  at  the  trial.  Com.  v. 
Gardner,  11  Gray,  438;  Com.  v.  Desmarteau, 
16  Gray,  1;  Opinions  of  Justices,  9  Allen, 
585';  Green  v.  Com.,  12  Allen,  155,  170-172; 
Com.  V.  Gilbert,  165  Mass.  45-58,  42  N.  E. 
336.  These  statutes  and  rules  of  law  remain 
unchanged,  except  so  far  as  they  are  modi- 
fled  by  the  form  prescribed  for  an  Indict- 
ment for  murder,  and  the  ac^mpanying 
statement  from  which  we  have  quoted.  In 
this  there  is  an  express  provision  for  an  in- 
dictment for  murder  in  the  second  degree, 
whenever  the  grand  Jury  do  not  deem  It  their 
duty  to  charge  murder  in  the  first  degree. 
This  language  must  be  given  effect,  unless 
there  are  other  provisions  or  principles  of  law 
which  render  It  nugatory. 

No  question  of  authority  In  the  Legislature 
to  permit  such  an  indictment  is  raised.  The 
whole  subject,  so  long  as  there  Is  no  depart- 
ure from  constitutional  requirements,  is  with- 
in legislative  control.  There  being  different 
degrees  of  the  same  offense,  punlsbablu  dif- 
ferently, it  is  in  accordance  with  the  gen- 
eral theory  of  criminal  pleading  to  provide 
for  indictments  showing  the  extent  and  de- 
gree of  the  criminality  charged  against  the 
defendant  It  is  also  in  accordance  with  the 
practice  in  many  of  the  states  which  recog- 
nize different  degrees  of  murder.  See  State 
V.  Hamlin.  47  Conn.  95-117,  36  .Im.  Rep.  54; 
Kennedy  v.  State,  6  Ind.  485;  Fahnestock  v. 
State,  23  Ind.  231:  Synder  v.  State.  -59  Ind. 
105-107;  State  v.  Bowen,  16  Kan.  475;  Ward 
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V.  State,  96  Ala.  100,  11  South.  217;  State 
T.  Neely,  20  Iowa,  110;  State  v.  Oilchrist, 
113  N.  C.  673, 18  S.  SI  310.  There  is  no  good 
reason,  either  in  principle  or  practice,  why  a 
grand  jury  should  not  be  permitted  in  an  in- 
dictment to  charge  a  defendant  with  murder 
either  in  the  first  degree  or  in  the  second  de- 
gree, according  to  their  view  of  the  evidence 
in  the  case.  It  seems  plain  tliat  the  Legisla- 
ture intended  to  authorize  this.  The  former 
statutes,  which  are  re-enacted,  are  left  in  full 
force  in  all  cases  in  which  an  indictment 
charges  murder  generally,  which,. in  legal  ef- 
fect, may  be  murder  in  the  flrat  degree.  In 
such  cases,  if  the  evidence  at  the  trial  leads 
the  Jury  to  a  verdict  of  murder  in  the  second 
degree,  they  so  declare,  as  they  make  a  like 
express  declaration  if  they  find  the  defend- 
ant guilty  of  the  offense  in  the  more  ag- 
gravated form  included  in  the  charge.  The 
provision  that  "the  d^ree  of  murder  is  to 
be  found  by  the  Jury"  does  not  apply  to 
cases  in  which  no  question  in  regard  to  the 
degree  of  the  crime  is  presented  to  them. 
The  defendant  may  plead  guilty  of  murder 
in  the  first  degree  or  in  the  second  degree. 
Green  v.  Com.,  12  Allen,  155.  The  plea,  if 
accepted,  determines  his  guilt,  whether  It  be 
of  one  degree  or  the  other,  and  the  Jury  of 
trials  do  not  consider  it  In  like  manner,  a 
provision  for  an  indictment  for  murder  In 
the  second  degree  does  not  conflict  with  this 
statute  as  to  the  duty  of  the  trial  Jury  to 
find  the  degree  of  guilt  It  leaves  them  to 
perform  that  duty  whenever  an  Indictment 
In  common  form  is  before  them,  presenting 
a  question  as  to  the  degree  of  the  defendant's 
guilt  We  are  of  opinion  that  this  statute 
changed  the  pre-existing  law  by  authorizing 
grand  Juries  to  present  indictments  for  mur- 
der in  the  second  degree.  The  crime  charged 
by  such  an  indictment  is  not  a  capital  crime. 
Green  v.  Oom.,  12  Allen,  155-173.  A  capital 
crime  is  one  punishable  with  the  death  of 
the  offender.  In  this  commonwealth,  for  a 
long  time,  a  different  tribunal  has  been  re- 
quired for  the  trial  of  capital  cases  from 
that  required  for  the  trial  of  less  heinous 
crimes.  Rev.  St  1836,  c.  82.  {  28:  Id.,  c. 
136,  8  21;  St  1859,  p.  632,  c.  282.  Gen.  St 
c.  112,  88  5,  8,  9,  19,  20;  Id.,  c.  114.  8  6; 
St  1860,  p.  748,  c.  4as,  §8  1,  2;  St.  1872,  p. 
170,  c.  232;  Pub.  St  c.  150,  88  5,  8,  18,  19; 
Id.,  c.  152,  8  6;  St.  1801.  p.  966,  c.  379,  8  1; 
St  1894,  p.  186,  c.  204;  Rev.  Laws,  c.  157, 
8  7.  In  some  of  these  statutes  the  words 
used  are  "a  crime  that  is  punishable  vrith 
death,"  in  some  "a  capital  offense,"  in  some 
"a  capital  crime,"  and  in  some  "the  crime 
of  murder."  As  prior  to  the  year  1899  an 
indictment  for  murder  always  contained  all 
the  allegations  necessary  to  warrant  a  ver- 
dict of  guilty  of  murder  in  the  first  degree, 
every  trial  for  murder  was  a  capital  case, 
and  these  special  provisions  in  regard  to  the 
trial  pertained  to  all  alike.  As  a  trial  upon 
an  Indictment  for  murder  In  the  second  de- 
gree is  not  a  capital  case.  Rev.  Laws,  c.  157, 


8  8,  providing  that  the  trial  of  the  Indictment 
in  capital  cases  shall  be  heard  before  two  or 
more  Justices,  is  not  applicable  to  it  This 
not  only  follows  upon  a  true  construction  of 
thfe  language  of  the  statute,  but  it  is  analo- 
gous to  the  law  and  the  practice  in  reference 
to  a  large  number  of  crimes  punishable  by 
imprisonment  for  life.  Rev.  Laws,  c.  207, 
88  17,  21,  22,  24;  Id.,  c.  208,  88  1.  2,  14,  33, 
42;  Id.,  c.  200,  88  5,  6,  14;  Id.,  c.  210,  8  1; 
Id.,  c.  206,  8  2.  The  court  rightly  held  that 
the  trial  of  the  indictment  might  proceed  be- 
fore one  Justice. 

The  court  rightly  refused  to  rule  that  there 
was  no  evidence  to  warrant  a  verdict  of 
guilty  against  these  defendants.  There  were 
various  chrcumstances,  including  the  declara- 
tions of  the  deceased  peraon,  which  well 
might  satisfy  the  Juiy  beyond  a  reasonable 
doubt  that  the  fatal  wound  was  not  self-in- 
flicted by  the  victim,  but  was  inflicted  upon 
him  by  the  defendant  Esad  Ibrahim,  as  a 
part  of  an  assault  in  wlilch  the  two  brothers 
were  Jointly  engaged. 

Exceptions  overruled.  Order  overruling 
motion  in  arrest  of  judgment  affirmed. 


(lU  Hau.  250) 
BOURBONNAIS  v.  WEST  BOYLSTON  MPQ. 
CO. 

KELLT  T.  SAME. 

(Supreme   Judicial   Court   of   Massachusetts. 
Hampden.    Oct  20,  1903.) 

MASTER  AND  SERVANT— PLACES  FOR  WORK- 
ASSUMED  RISK— QUESTIONS  FOR  JURY— EVI- 
DENCE—ADMISSIBIUTY— INSTRUCTION. 

1.  Plaintiff  was  working  on  a  staging  enlar- 
ging an  elevator  opening,  when  it  fell,  precipitat- 
ing him  from  the  third  floor.  The  staging  was 
built  for  a  special  purpose,  and  was  ordered  by 
a  superintendent  and  erected  under  bia  direction. 
It  was  successfully  used  for  such  special  work. 
The.  superintendent  had  been  on  the  scaffold, 
and  knew  plaintiff  was  using  it,  and  plaintiff 
knew  the  purpose  for  which  it  had  been  erected 
and  for  which  it  bad  been  used.  It  bad  not 
been  inspected  after  its  completion.  Held  suffi- 
cient to  sustain  a  finding  that  the  staging  was 
furnished  by  defendant,  through  its  superintend- 
ent, as  a  completed  structure  for  plaintiff's 
use  in  the  work  in  which  be  was  engaged. 

2.  Whether  the  superintendent  was  nef;ligent 
in  famishing  the  staging,  in  not  inspecting  it, 
and  in  allowing  plaintiff  to  use  it,  were  ques- 
tions for  the  jury. 

3.  Whether  plaintiff  was  In  the  exercise  of 
due  care  in  working  on  the  staging  was  for  the 
Jury. 

4.  Requested  instructions  relating  to  subjects 
concerning  which  complete  general  instructions 
were  given  without  exception  are  properly  re- 
fused. 

5.  The  fall  of  staging  furnished  as  a  com- 
pleted structure  for  a  certain  work,  and  allowed 
to  remain  in  place  for  the  other  work,  is  not  a 
passing  risk  of  employment  which  was  assumed. 

6.  Exceptions  which  are  not  argued  will  be 
treated  as  waived. 

7.  Where  the  jury  might  find  from  conflicting 
evidence  that  an  upright  supporting  a  staging 
which  fell  rested  on  brickwork,  it  was  not  er- 
ror to  ask  an  expert  whether  it  would  be  s&fe 
to  erect  the  staging  with  a  corner  post  resting 
on  a  brick  ledge,  and  to  give  his  reasons  for 
his  opinion,  and  as  to  the  liability  of  the  brick 
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ledge  to  loosen,  OTer  objection  that  there  was 
DO  evidence  that  the  post  rested  on  brick. 

8.  In  an  action  for  injuries  occasioned  by  the 
(all  of  a  staging,  an  offer  to  prove  a  custom 
among  carpenters  to  examine  staging  before 
going  on  it  may  be  properly  excluded  in  the  ab- 
sence of  evidence  that  plaintiff  knew  of  the 
custom. 

E^cceptioDS  from  Superior  Court,  Hamp- 
den County;  Blisha  B.  Maynard,  Judge. 

Consolidated  actions  by  Emery  Bourbon- 
nais  against  the  West  Boylston  Manufactur- 
ing Company  and  Benjamin  D.  Kelly  against 
same  defendant.  Judgment  for  plaintiffs, 
and  defendant  brings  exceptions.  Kzcep- 
tlons  overmled. 

A.  L.  Green  and  F.  F.  Bennett,  for  plain- 
tiffs.   Brooks  &  Hamilton,  for  defendant 

BABKEB,  J.  The  plaintiffs  were  together 
npon  a  staging  at  work  when  it  fell,  pre- 
cipitating them  from  the  third  story  to  the 
bottom  of  a  tower.  The  general  work  going 
on  was  the  repair  and  renovation  of  a  mill 
building,  and  some  50  or  60  workmen  were 
employed,  among  whom  were  several  gangs 
of  carpenters  as  well  as  millwrights,  masons, 
painters,  and  plumbers.  The  plaintiffs  were 
carpenters,  and  when  the  accident  occurred 
were  engaged  in  enlarging  an  old  elevator 
opening  in  the  fourth  floor  of  the  tower  and 
in  fitting  the  opening  for  a  new  and  larger 
elevator  which  was  to  be  put  in.  The  stag- 
ing consisted  of  uprights,  most  of  which  rest- 
ed on  the  third  floor  of  the  tower  and  rose 
to  within  three  or  four  feet  of  the  fourth 
floor,  and  of  braces  to  hold  the  uprights  in 
place,  and  of  plates  nailed  to  the  tops  of  the 
oprlghts,  and  planks  forming  the  top  or 
floor  of  the  staging.  It  occupied  the  whole 
of  one  side  of  the  third  floor  of  the  tower,  the 
elevator  opening  through  the  third  floor  be- 
ing under  the  staging,  and  that  through  the 
fourth  floor  being  over  the  top  or  floor  of  the 
staging.  Two  of  the  uprights  were  In  cor- 
ners of  the  third-floor  room  of  the  tower,  one 
In  the  northeast  comer  and  one  In  the  south- 
east comer.  The  upright  in  the  northeast 
comer  fell  down  the  elevator  opening  which 
was  in  that  comer  of  the  room,  thus  letting 
down  the  flooring  of  the  staging  on  which 
the  plaintiffs  were  at  work.  There  was  evi- 
dence tending  to  show  that  the  foot  of  this 
upright  rested  upon  brick,  and  was  Inse- 
curely fastened,  and  that  two  braces  which 
at  first  had  been  put  to  keep  It  In  place  had 
been  removed  after  the  construction  of  the 
staging  and  before  the  accident.  The  cases 
went  to  the  Jury  upon  one  count  only  of 
each  declaration,  which  counts  alleged  negli- 
gence of  a  superintendent;  the  plaintiffs  con- 
tending that  the  negligence  consisted  in  set- 
ting them  to  work  in  an  unsafe  place.  It 
is  now  admitted  that  there  was  evidence 
which  would  Justify  a  finding  that  the  two 
men  whom  the  plaintiffs  contended  were  su- 
perintendents were  such  within  the  meaning 
of  the  employer's  liability  acts.  The  eases 
bad  been  tried  once  before,  and  there  was 


a  conflict  of  evidence  npon  many  matters  in- 
volved. The  defendant  requested  that  ver- 
dicts in  its  favor  should  be  ordered  upon  a 
variety  of  grounds,  and  also  requested  In- 
structions upon  different  aspects  of  the  case. 
The  court  refused  to  order  verdicts  for  the 
defendant,  and  gave  the  Jury  full  and  com- 
plete general  instructions  on  the  questions 
of  due  care,  assumption  of  risk,  and  other 
matters,  to  which  no  exceptions  were  taken,' 
and  refused  to  give  the  rulings  requested, 
either  in  form  or  substance,  except  as  ap- 
pears from  a  part  of  the  charge  stated  in  the 
bill  of  exceptions.  The  defendant  excepted 
to  the  refusal  to  give  the  rulings  requested 
and  to  the  rulings  given  In  so  far  as  they 
varied  and  were  inconsistent  with  the  rul- 
ings requested,  but  pointed  out  no  particu- 
lars in  which  the  charge  had  varied  from, 
or  was  inconsistent  with,  the  rulings  re- 
quested. The  bill  also  states  some  excep- 
tions upon  questions  of  evidence. 

It  Is  not  contended  that  the  staging  was 
one  constructed  by  workmen  who  were  set 
to  do  a  piece  of  work  which  involved  the  ne- 
cessity of  having  a  staging,  and  who  accord- 
ingly built  it  for  themselves.  On  the  other 
hand,  the  staging  was  built  to  enable  a 
special  piece  of  work  to  be  done,  and  was 
ordered  by  one  of  the  superintendents,  and 
built  by  two  workmen  under  his  supervision, 
before  he  proceeded  to  have  done  the  special 
job  for  which  the  staging  was  ordered.  This 
was  the  removal  from  the  fourth  story  of 
the  tower  of  the  dram  by  which  the  old  ele- 
vator was  operated.  The  dram  weighed  six 
or  seven  hundred  pounds,  and  in  course  of 
removal  was  handled  by  five  men,  whose 
weight,  with  that  of  the  dram,  had  been  up- 
held by  the  staging.  This  was  about  a  fort- 
night before  the  plaintiffs  were  hurt,  and  In 
the  meantime  the  staging  bad  also  been  used 
In  taking  out  a  heavy  beam  which  supported 
the  fourth  floor  of  the  tower  and  in  leveling 
or  lowering  that  floor.  Nor  was  the  staging 
such  an  appliance  as  would  have  been  put 
up  by  the  plaintiffs  or  by  any  other  workmen 
In  order  to  enable  them  to  do  the  work  of 
enlarging  and  fitting  the  elevator  openings. 
The  evidence  would  Justify  a  finding  that, 
while  the  plaintiffs  had  no  part  in  building 
the  staging,  they  did  know  that  It  bad  been 
caused  to  be  erected  by  one  of  the  sui)erin- 
tendents  for  the  work  of  removing  the  drum, 
and  that  it  had  been  successfully  used,  in 
doing  that  work,  and  subsequently  in  remov- 
ing the  beam  and  leveling  the  floor  above, 
and  then  allowed  to  remain  as  if  for  ftu^ier 
use.  We  think  it  might  be  found  also  from 
the  evidence  that  the  plaintiffs  were  In  ef- 
fect, though  not  in  express  words,  told  by  a 
superintendent  to  use  the  staging  in  doing 
their  work,  and  also  that  a  superintendent 
was  at  one  time  on  the  staging  when  that 
work  was  going  on,  and  knew  that  they  were 
using  it,  and  that  neither  the  superintendent 
who  had  caused  the  staging  to  be  built  nor 
the  one  who  ordered  them  to  work  upon  it 
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or  saw  them  at  work  upon  it  had  Inspected 
it  at  any  time  since  its  completion.  Under 
such  circumstances  we  think  it  was  open  for 
the  Jury  to  find  that  the  staging  was  fur- 
nished by  the  defendant,  through  its  su- 
perintendents, as  a  completed  structure  or 
appliance  for  the  use  of  the  plaintiffs  in  the 
particular  work  of  enlarging  and  fitting  the 
elevator  opening  in  the  fourth  floor;  and  that 
'the  questions  whether  the  superintendents 
were  negligent  in  furnishing  the  staging,  in 
not  inspecting  It  before  allowing  the  plain- 
tiffs to  use  It,  and  in  directing  or  allowing 
the  plalptiffs  to  use  it,  and  also  the  question 
whether  the  plaintiffs  were  in  the  exercise 
of  due  care  in  working  upon  it,  were  all 
questions  of  fact  for  the  jury.  This  requires 
us  to  overrule  the  exceptions  to  the  refusal 
to  give  the  first,  second,  third,  fourth,  fifth, 
sixth,  and  seventh  requests,  and  to  the 
charge  so  far  as  it  was  not  consistent  with 
them. 

As  to  the  thirteenth,  fourteenth,  and  fif- 
teenth requests,  it  is  enough  to  say  that  there 
was  evidence  tending  to  show  that  one  or 
more  braces,  which  had  been  put  on  to 
hold  in  place  the  corner  post  which  fell,  were 
not  a  part  of  the  staging  when  the  fall  occur- 
red, to  say  nothing  of  the  evidence  that  one 
upright  rested  only  on  brick. 

The  subjects  treated  of  in  the  eighth, 
ninth,  tenth,  and  twelfth  reqiiests  related 
to  due  care  and  assumption  of  risk,  concern- 
ing which  full  and  complete  general  instruc- 
tions were  given,  to  which  no  exception  was 
taken;  and,  besides  this,  they  seem  to  have 
been  correctly  dealt  with  in  the  portion  of 
the  charge  which  is  set  out  in  the  bill  of  ex- 
ceptions. 

The  fall  of  a  staging  which  the  jury  could 
find  had  been  furnished  as  a  completed  struc- 
ture to  be  used  in  doing  a  certain  work,  and 
then  allowed  by  a  superintendent  to  remain 
in  place  and  be  used  as  a  means  of  doing 
other  work,  cannot  be  held  to  be  a  transitory 
or  passing  risk  of  employment,  like  that  of 
falling  through  openings  made  or  left  in 
floors,  as  in  Belque  v.  Hosmer,  1C9  Mass. 
541,  48  N.  E.  338,  on  which  the  defendant 
relies  in  support  of  its  exception  to  the  re- 
fusal to  give  the  eleventh  Instruction  re- 
quested, which  was  refused  rightly. 

The  only  other  request— the  second— was 
that  no  sufliclent  service  of  notice  was  made. 
Neither  the  exception  to  the  refusal  of  this 
request  nor  that  toi  the  admission  of  evi- 
dence of  the  service  made  of  the  notices  giv- 
en by  each  plaintiff  has  been  argued,  and 
we  treat  these  exceptions  as  waived. 

Three  exceptions  were  taken  to  questions 
asked  of  an  expert  called  to  testify  by  the 
plaintiffs.  The  first  question  was.  In  sub- 
stance, whether  it  would  be  a  safe  construc- 
tion to  erect  the  staging  with  one  corner 
post  resting  upon  a  brick  ledge;  the  second 
—the  witness  having  answered  that  it  was 
not  proper  construction— called  for  the  rea- 
sons for  that  opinion;    and  the  third  was 


as  to  the  liability  of  a  brick  ledge  to  loosen 
under  pressure.  In  support  of  these  excep- 
tions the  defendant  contends  that  there  was 
no  evidence  that  when  the  staging  was  con- 
structed the  northeast  part  or  upright  rest- 
ed on  the  brick.  But  the  witnesses  who  tes- 
tified that  that  upright  rested  on  a  wall  plate 
of  tlml>er8  when  the  staging  was  first  made 
also  testified  that  it  neyer  rested  on  the 
brickwork,  and  in  the  conflict  of  testimony 
the  jury  might  find  that  the  upright  always 
rested  on  the  brickwork.  Nor  was  it  im- 
perative that  the  court  should  exclude  the 
question  because  it  did  not  contain  a  state- 
ment as  to  the  whole  construction  of  the 
staging.  We  flnd  no  error  in  the  admission 
of  these  questions. 

The  remaining  exception  Is  to  the  rejection 
of  the  defendant's  offer  to  prove  that  there 
was  a  custom  among  carpenters  to  make  an 
examination  of  a  staging,  to  see  whether  it 
is  in  proper  condition,  before  going  upon  it. 
In  support  of  the  exception  the  defendant 
contends  that  the  evidence  was  relevant  to 
the  question  of  the  plaintiffs'  due  care,  as 
it  would  have  tended  to  show  that  they  must 
rely  upon  ascertaining  for  themselves  wheth- 
er the  staging  was  safe  before  going  upon 
It,  and  not  depend  for  assurance  of  its  safe- 
ty upon  inspection  by  the  superintendent. 
Without  passing  upon  the  question  whether 
the  evidence  of  such  a  custom  would  have 
been  competent  upon  the  question  of  the 
plaintiffs'  care  or  negligence  if  they  knew  of 
the  custom,  it  could  not  affect  them  unless 
they  knew  of  it;  and  it  Is  enough  to  say, 
in  overruling  the  exception,  that  the  de- 
fendant did  not  offer  to  show  that  they  knew 
of  it  Collins  v.  New  England  Iron  Co.,  115 
Mass.  23,  25,  and  cases  cited.  See,  also. 
Dodge  v.  Favor,  15  Gray,  82.  Without  that, 
the  offer  was,  in  effect,  to  show  what  other 
workmen  were  accustomed  to  do,  and  would 
open  a  multitude  of  collateral  investigations, 
which  the  court  properly  could  decline  to 
allow  the  defendant  to  bring  into  the  trial. 

Exceptions  overruled. 


OU  Mass.  2STi 
MAHONEY  V.  BAY  STATE  PINK  GRANITE 
CO. 

(Supreme   Judicial   Court   of   Massachusetts. 
Worcester.    Oct.  21,  1903.) 

MASTER  AND   SERVANT— PERSONAL  INJURIES 

—EVIDENCE— SUPFICIBNCT— FELLOW 
SERVANTS— aUPKRINTENDBNT.  ■ 

'  1.  Evidence  that  the  "boss"  of  about  22  men 
at  work  on  a  quarry  was  the  only  man  that 
gave  directions,  and  was  empowered  to  discharge 
men,  and  was  accustomed  to  mark  places  where 
drilling  was  to  be  done,  but  did  no  drilling, 
was  sufficient  to  sustain  a  finding  that  he  was 
a  superintendent,  whose  principal  dut;r  was  that 
of  superintendence,  within  the  meaning  of  the 
statute  relating  to  the  liability  of  the  master. 

2.  Evidence  in  an  action  for  personal  in- 
juries, by  an  employ^,  examined,  and  held  suffi- 
cient to  warrant  a  finding  by  the  court  that  de- 
fendant's superintendent  was  guilty  of  negli- 
gence which  caused  the  accident. 
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3.  An  vmp\oj6  im  a  quarry,  acting  in  pursu- 
ance of  tlie  orders  of  his  superintendent,  mount- 
ed a  large  roclc  to  drill  ttiereon,  and  was  injur- 
ed by  the  stone  tflipping  along  the  sloping  sur- 
face of  tlie  qnarry.  He  could  not  have  seen  un- 
der the  stone,  and,  though  be  might  have  known 
that  there  were  some  chips  under  it,  it  did  not 
appear  ttat  it  was  possible  for  him  to  see  the 
sise  and  shape  and  quantity  of  the  chips,  so  as 
to  determine  whether  the  stone  was  likely  to 
slip.  Beld,  that  there  was  evidence  from  which 
it  might  be  found  that  he  was  in  the  exercise 
of  due  care. 

4.  Ab  emplctyfi  in  a  quarry,  directed  by  his 
superintendeirt  to  mount  on  a  large  rock  for  the 
purpose  of  drilling  thereon,  was  not  bound  to 
make  a  careful  inspection  of  everything  pertain- 
ing  to  the  safety  of  the  place. 

5.  Alt  employ^  does  aot  assume  risks  caused 
by  Ute  negligence  of  a  superintendent. 

Exceptions  fiom  Superior  Court,  Worces- 
ter County;   S-  H.  Hardy,  Judge. 

Action  l}y  John  Mahoney  against  the  Bay 
State  Pink  Granite  Company  for  personal  In- 
juries. Judgment  for  plalntitT,  and  defend- 
ant excepts.    £jXceptlons  overruled. 

John  W.  Corcoran  and  William  B.  Sulli- 
van, for  plaintiff.  O.  C  MUton  and  Daniel 
F.  Gay,  for  4ef  endaat. 

KNOWLTON,  C.  J.  The  defendant  ex- 
cepted to  ttae  refusal  of  the  Judge  to  make  cer- 
tain mllngs  requested.  The  court  found  for 
the  plaintiff  en  the  first  count,  which  char- 
ges an  injury  to  the  plaintiff,  caused  hy  the 
negligence  of  Halllgan,  the  defendant's  su- 
perintendent, while  the  plaintiff  was  In  the 
exercise  of  doe  care.  If  there  was  any  evi- 
dence to  support  this  count,  the  rulings  re- 
quested were  rightly  refused.  There  was 
abundant  evidence  to  warrant  a  finding  that 
Halllgan  was  a  superintendent,  whose  sole 
or  principal  duty  was  that  of  superintendence, 
within  the  meaning  of  the  statute.  There 
were  about  22  men  at  work  on  the  quarry  at 
this  place,  and  Halllgan  was  the  "boss"  who 
was  accustomed  to  give  directions  to  all 
these  men.  There  was  testimony  that  he 
had  sometimes  discharged  men.  There  was 
another  superintendent  of  the  whole  busi- 
ness, but  there  was  testimony  that  he  was 
not  in  the  habit  of  staying  at  the  quarry; 
that  sometimes  he  did  not  come  for  a  whole 
day;  and  that  "Halllgan  was  the  only  man 
who  gave  directions."  Besides  this,  he  was 
accustomed  to  mark  with  chalk  lines  the 
places  where  drilling  was  to  be  done,  but  he 
never  drilled  himself.  Crowley  v.  Cutting, 
165  Mass.  436,  43  N.  B.  197;  Reynolds  v. 
Barnard,  168  Mass.  226,  46  N.  B.  703; 
O'Brien  v.  Look,  171  Mass.  35,  50  N.  E.  458; 
Prendible  v.  Connecticut  River  Manufactur- 
ing Company,  160  Mass.  131,  35  N.  E.  675; 
McCabe  T.  Shields,  176  Mass.  438,  56  N.  E. 
699.  The  evidence  tended  strongly  to  show 
that  he  was  negligent  in  putting  In  position 
the  stone  on  which  the  plaintiff  was  working 
at  the  time  of  the  injury.  According  to  the 
plalntifTs  testimony,   this  stone  was  about 

1  5.  See  Master  and  Servant,  voL  t4.  Cent.  DIs.  H 


six  feet  square  and  about  five  feet  high,  and 
it  must  have  weighed  several  tons.  The  work 
was  done  with  a  derrick  by  two  men  who 
were  acting  under  Halllgan's  direction,  and 
who  put  the  stone  where  he  told  them  to  put 
it.  Both  of  them  testified  that,  when  it  was 
put  there,  one  of  them  told  him  it  was  not  all 
right  According  to  one  of  the  witnesses, 
the  man  at  the  derrick  said,  "There  are  a 
good  many  chips  under  the  stone,  and  I 
don't  think  the  stone  Is  going  to  stay  there," 
and  that  Halllgan  replied,  "We'll  leave  it 
there.  Swing  your  derrick  out."  The  bed 
of  the  quarry  was  somewhat  sloping,  and 
there  were  many  chips  of  broken  stone  of 
different  sizes  lying  upon  it,  and,  according 
to  the  evidence,  these  left  the  large  stone  in 
a  sloping  position.  Afterwards  Halllgan  or- 
dered the  plaintiff  and  two  other  men  to  get 
upon  it  and  drill  some  lines  which  he  had 
marked  upon  it.  While  they  were  at  work 
at  drilling,  it  slipped  about  15  feet  and  In- 
jured the  plaintiff.  The  evidence  tends  to 
show  that  it  was  the  duty  of  Halllgan  to  de- 
termine where  and  how  the  stone  should  be 
placed  for  the  work  to  be  done  upon  it.  So 
far  as  appears,  he  was  the  only  person  who 
had  any  duty  or  responsibility  in  regard  to 
that.  Apparently  it  would  have  been  easy 
to  prepare  a  place  for  it  on  which  it  would 
have  rested  firmly.  The  Judge  might  well 
find  him  guilty  of  negligence  which  caused 
the  accident.  Malcolm  v.  Fuller,  152  Mass. 
160,  25  N.  E.  83;  Dean  v.  Smith,  169  Mass. 
509,  48  N.  E.  619;  Hennessey  v.  Boston,  161 
Mass.  502,  37  N.  E.  668. 

There  was  evidence  from  which  it  might 
be  found  that  the  plaintiff  was  In  the  exer- 
cise of  due  care.  He  was  In  the  perform- 
ance of  his  duty  in  obedience  to  Halllgan's 
order.  He  tyas  not  there  when  the  stone  was 
put  in  position,  and  his  attention  was  not 
directed  to  the  risk  of  its  slipping.  Accord- 
ing to  the  testimony,  he  could  not  see  under 
the  stone,  although  he  might  have  known 
that  there  were  some  chips  under  it.  It  does 
not  appear  that  it  was  possible  for  him  to 
see  the  size  and  shape  and  quantity  of  the 
chips,  so  as  to  determine  whether  the  stone 
was  likely  to  slip.  Primarily,  it  was  not  bis 
duty  to  make  a  careful  inspection  of  every- 
thing pertaining  to  the  safety  of  the  place 
where  he  was  directed  to  work.  He  might 
well  trust  something  to  the  superintendent 
It  was  his  primary  duty  immediately  to  obey 
Halllgan's  order  to  go  upon  the  stone  and 
drill  the  line.  Moving  the  large  stones  with 
a  derrick  and  putting  them  in  place  to  be 
finished  was  not  in  the  line  of  duty  of  the 
men  employed  to  drill.  It  was  a  part  of  the 
business  which  properly  could  only  be  done 
by  their  employer,  or  by  the  superintendent 
representing  him.  Interference  of  workmen 
in  that  department  of  the  business  might 
have  been  resented  by  the  superintendent. 
It  was  the  plaintiff's  duty  to  work  at  drilling 
where  he  was  told  to  work.  Of  course,  if  he 
,  knew  of  a  danger  tliat  should  be  guarded 
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against,  he  could  not  carelessly  expose  him- 
self to  It  at  his  employer's  risk;  and  if  there 
was  danger  so  obvious  and  so  great  that  the 
exercise  of  due  care  would  disclose  it  to  him, 
and  would  show  him  ttiat  he  ought  to  avoid 
it,  he  was  bound  to  refrain  from  improperly 
exposing  himself,  but  he  might  treat  the 
direction  to  work  upon  the  stone  as  an  im- 
plied assurance  that  he  could  work  there 
safely,  from  one  who  ought  to  know.  In  as- 
suming the  ordinary  risks  of  the  business,  he 
did  not  assume  risks  caused  by  the  negli- 
gence of  a  superintendent  Hennessey  y. 
Boston,  151  Mass.  502,  37  N.  E.  668;  Dean  t. 
Smith,  169  Mass.  569,  48  N.  E.  619;  Mal- 
colm y.  Fuller,  152  Mass.  160,  25  N.  E.  83; 
Crowley  y.  Cutting,  165  Mass.  436,  43  N.  B. 
197. 
Bixceptlons  overruled. 


(184  Haas.  SIO) 

KILTY  y.  JACKSON  et  al..  Railroad  Gom'ra. 

(Supreme  Judicial   Court   of  Massachusetts. 

Worcester.    Oct  21,  1903.) 

PROHIBITION— PARTIES— STRANGERS— DIS- 
CRETION OF  COURT. 

1.  Where  the  petitidner  for  a  writ  of  prohibi- 
tion, to  restrau  the  railroad  commissioners 
from  issuing  a  certificate  of  compliance  to  a  cer- 
tain street  railway  company,  was  a  stranger  to 
the  proceedines,  having  no  other  interest  than 
that  of  an  inhabitant  of  the  town,  the  refusal 
of  the  writ  rested  in  the  discretion  of  the  court, 
and  was  not  reviewabl'- 

2.  Since  Rev.  Laws,  c.  112,  {  100,  gives  to  any 
interested  party  a  remedy  in  equity  for  an  er- 
roneous ruling  of  any  state  board  or  commis- 
sion relative  to  street  railways,  prohibition  will 
not  issue  to  restrain  the  railroad  commission- 
ers from  Issuing  a  certificate  of  compliance  to 
a  certain  street  railway  company. 

BxceptionB  from  Supreme  Judicial  Court, 
Worcester  County;  James  M.  Morton,  Judge. 

Petition  for  a  writ  of  prohibition  by  Law- 
rence F.  Kilty  against  James  F.  Jackson  and 
others.  Judgment  refusing  the  writ  and  pe- 
titioner excepts.    Exceptions  overruled. 

Thayer  &  Rugg,  for  petitioner.  Frederick 
H.  Nash,  for  respondents. 

KNOWLTON,  C.  J.  This  is  a  petition  for 
a  writ  of  prohibition  to  restrain  the  rail- 
road commissioners  from  issuing  a  certifi- 
cate of  compliance  to  the  Hartford-  &  Wor- 
cester Street  Railway  Company,  under  the 
provisions  of  Rev.  Laws,  c.  112,  $  13,  and 
chapter  111,  i  46.  The  presiding  justice  re- 
fused the  writ  as  a  matter  of  discretion,  and 
also  made  certain  rulings  to  which  the  peti- 
tioner excepted.  The  case  comes  before  ua 
on '  these   exceptions. 

The  ground  on  which  the  petition  rests  Is 
that  because  of  the  refusal  of  the  selectmen 
of  Oxford  to  grant  a  location  to  the  street 
railway  company  in  that  town,  the  railroad 
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commissioners  conld  not  legally  issue  a  cer- 
tificate of  compliance  with  the  requirements 
of  the  law,  preliminary  to  the  establishment 
of  a  corporation.  Oxford  Is  one  of  the  towns 
mentioned  in  the  agreement  of  association 
through  which  the  route  was  to  run.  The 
petitioner  is  a  stranger  to  the  proceedings, 
having  no  other  interest  in  the  matter  than 
that  of  an  Inhabitant  of  the  town  of  Oxford. 
tt  we  assume.  In  accordance  with  the  law  In 
England  and  In  some  of  the  American  states, 
that  a  writ  of  prohibition  may  sometimes 
be  granted  upon  the  petition  of  a  stranger 
(see  Attorney  General  v.  Boston,  123  Mass. 
400-479;  Smith  y.  Whitney,  116  U.  S.  167- 
173,  6  Snp.  Ot.  570,  29  L.  Ed.  601),  we  hold 
that  the  granting  of  a  writ  In  such  a  case  is 
not  a  matter  of  right,  but  a  matter  of  dis- 
cretion. This  Is  the  rule  established  by 
recent  decisions  in  England,  and  generally 
approved  where  the  subject  has  been  con- 
sidered elsewhere.  Queen  v.  I»cal  Govern- 
ment Board,  10  Q.  B.  D.  309;  Mayor  of  Lou- 
don y.  Oox,  L.  R.  2  H.  li.  239;  Smith  v. 
Whitney,  116  U.  S.  167-173,  6  Sup.  Ct  570, 
29  L.  Ed.  601;  In  re  Rice,  155  U.  S.  39&^02, 
15  Sup.  Ct.  149,  39  L.  Ed.  198;  In  re  Uugu^ 
ley  Manufacturing  Company,  184  U.  S.  297- 
301,  22  Sup.  Ct.  455,  46  L.  Ed.  549;  High's 
Extraordinary  Remedies,  606,  and  cases  cit- 
ed. Inasmuch  as  the  writ  In  this  case  was 
refused  in  the  exercise  of  the  Judge's  discre- 
tion, as  well  as  upon  other  grounds,  this 
alone  requires  us  to  overrule  the  exceptions. 

Another  thing  which  brings  us  to  the  same 
result  is  the  provision  in  Rev.  Laws,  c.  112, 
§  100,  which  gives  to  any  interested  party  a 
right  to  a  remedy  In  equity  In  case  of  an 
erroneous  ruling  of  any  state  board  or  com- 
mission relative  to  street  railways.  It  is  a 
general  rule  that  a  court  of  law  will  not  is- 
sue a  writ  of  prohibition  to  an  inferior  court 
where  there  is  a  right  of  appeal  or  a  remedy 
In  equity  which  will  give  full  and  adequate 
relief  from  the  anticipated  error.  Jaquith 
y.  Fuller.  167  Mass.  123-128,  45  N.  E.  64; 
li'alrweather  y.  McKlm,  168  Mass.  103,  4C 
N.  E.  427;  23  Am.  &  Eng.  Enc.  of  L.  (2d  Ed.) 
207,  and  cases  cited  In  note.  We  are  of 
opinion  that  under  this  provision  of  the 
statute  the  court  should  refuse  to  exercise 
this  extraordinary  Jurisdiction  to  correct  an 
error  of  the  railroad  commissioners  in  any 
ordinary  case. 

It  is  unnecessary  to  determine  whether  the 
decision  of  the  railroad  commissioners,  un- 
der Rev.  Laws,  c.  Ill,  i  46,  upon  the  ques- 
tion whether  the  preliminary  requirements 
of  the  cliapter  have  been  complied  with,  is 
flhal,  or  Is  subject  to  revision  by  this  court 
on  questions  of  law;  nor  is  there  any  occa- 
sion to  consider  the  fundamental  question 
which  was  decided  by  the  railroad  commis- 
sioners. 

Exceptions  dismissed. 
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(m  Mass.  283) 

WISHA.BT  T.  lIcKNIGHT. 
(Snpreme   Judicial   Court  of  Massachnsetts. 

Worcester.     Oct.  21,  1903.) 
adverse:  possession— inception— USB  BY 
GRANTEK— SUCCESSIVE  CONVKY- 
ANCES— CONTINUITY.    . 

1.  Where  grantor  owned  two  adjoining  lots, 
with  a  strip  of  land  between  the  honses  there- 
on leading  to  the  only  entrance  into  one  of 
them,  and  this  strip  was  included  with  that  one 
by  a  fence,  on  a  conveyance  by  him  of  that  lot 
)^  a  deed  not  including  said  strip,  its  continued 
use  and  occupation  by  the  grantee  became  ad- 
Terse,  and  did  not  continue  permissive. 

2.  Where  a  grantee's  fence  included,  and  he 
nsed  and  occupied  adversely,  a  strip  of  land  ad- 
joining the  grantor's  premises,  not  included  in 
the  deed,  it  was  not  necessary,  in  order  to  con- 
stitute a  continuous  adverse  possession,  that  on 
successive  leases  or  conveyances  tlie  strip  should 
be  formally  passed  from  lessor  to  lessee,  or  that 
the  new  occupant  be  personally  present  on  the 
premises  before  Uie  former  occupant  departed. 

Exceptions  from  Supreme  Court,  Worces- 
ter County;  Edward  P.  Pierce,  Judge. 

Action  by  William  A.  Wlshart  against 
Joseph  McKnlght.  Judgment  for  tenant,  and 
demandant  excepts.     Exceptions  overruled. 

See  59  N.  E.  1028.     • 

John  W.  Corcoran,  William  B.  .Sullivan, 
and  Allan  O.  Buttrlck,  for  tenant  Herbert 
Parker,  Charles  C.  Milton,  and  Henry  H. 
Fuller,  for  demandant 

KNOWLTON,  C.  J.  Thte  Is  a  writ  of  en- 
try to  recover  a  strip  of  land  about  10  feet 
wide,  extending  back  from  the  line  of  the 
street  between  the  dwelling  houses  of  the 
parties.  The  case  has  previously  been  be- 
fore UB  on  exceptions  which  appear  In  178 
Mass.  356,  59  N.  E.  1028,  86  Am.  St.  Rep. 
486,  where  may  be  found,  with  the  state- 
ment of  facts,  a  plan  of  the  locus.  The 
present  exceptions  are  to  the  refusal  to  make 
certain  rulings  requested  by  the  demandant, 
which  relate  to  the  sufficiency  of  the  evidence 
to  support  a  finding  of  the  a<;quisltion  by  the 
tenant  of  a  title  by  disseisin.  The  tenant  has 
not  personally  maintained  the  possession  re- 
lied on  so  long  as  20  years,  but  the  evidence 
tended  to  show  that  he  and  his  predecessors 
in  title  together  held  possession  considerably 
more  than  20  years.  At  the  former  hearing 
we  decided  that  there  might  be  such  a  trans- 
fer of  possession  of  this  property  by  the  suc- 
cessive grantors  and  occupants  of  the  adja- 
cent premises  with  which  this  strip  was  used 
&a  would  make  a  continuity  of  possession, 
by  which,  at  the  expiration  of  20  years  a  valid 
title  by  disseisin  and  limitation  would  be  ac- 
qtdred.  The  several  requests  for  rulings  that 
there  could  be  no  finding  for  the  tenant  rest 
mainly  upon  two  propositions,  namely,  first, 
an  assumption  that  the  occupation  and  use 
were  originally  permissive,  and  that  there 
was  no  evidence  that  until  very  lately  they 
became  adverse;  and,  secondly,  upon  the 
contention  that  there  was  no  such  evidence 
of  an  immediate  succession  of  proprietors  and 
*.  transfer  of  possession  as  would  create  a 
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continuity  of  advene  occupation,  within  the 
meaning  of  the  law. 

The  situation  was  unusual.  There  was  no 
door  in  the  front  wall  of  the  tenant's  house, 
next  the  street.  The  house  was  erected  very 
near  the  line  of  the  lot,  on  the  westerly 
side,  and  the  only  access  to  it  was  over  this 
strip  that  ran  down  from  the  street  on  the 
easterly  side,  by  a  side  door,  which  was  en- 
tered by  two  steps,  and  that  also  ran  by  the 
rear  corner  of  the  house  to  the  back  yard, 
in  which  was  a  small  building.  The  steps 
at  the  side  door  were  upon  the  demanded 
premises,  which  are  separated  from  the  de- 
fendant's house  lot  by  a  fence  running  back 
from  the  street,  erected  prior  to  the  year 
1873.  The  evidence  tended  to  show  that  in 
1873  the  tenant's  property,  with  the  strip  in 
question,  up  to  the  fence,  was  occupied  by  a 
tenant  of  one  who  then  owned  the  Estates  of 
both  the  demandant  and  the  tenant,  and  that 
on  July  6,  1874,  the  present  tenant's  pred- 
ecessor In  title  took  a  deed  of  the  estate  now 
described  In  the  tenant's  deed,  which  did  not 
include  the  strip  In  question,  and  that  the 
tenant  and  his  predecessors  in  title  have  oc- 
cupied and  claimed  under  that  deed  ever 
since,  and  that  the  strip  has  been  occupied 
and  used  all  this  time,  to  the  line  of  the 
fence,  as  If  it  belonged  to- the  estate  conveyed 
by  the  deed.  So  long  as  both  estates  were 
owned  by  the  same  person,  and  the  present 
tenant's  estate,  with  the  adjoining  strip,  was 
occupied  by  a  tenant  of  the  owner  of  the' 
whole,  it  might  fairly  be  Inferred  that  the 
use  of  the  strip  was  permissive,  and  not 
adverse;  but  Immediately  upon  the  separa- 
tion of  the  estates  by  a  deed  to  the  tenant's 
predecessor  In  title,  and  upon  an  attornment 
to  the  new  owner,  the  relations  of  the  par- 
ties were  changed,  and  possession  and  use  of 
this  strip  In  connection  with  the  present  ten- 
ant's estate  would  no  longer  be  Imputed  to 
the  former  tenancy  from  the  demandant's 
predecessor,  but  presumably  would  be  ad- 
verse to  the  former  landlord,  the  holder  of 
the  title.  We  think  there  was  ample  evi- 
dence to  warrant  a  finding  that  the  pos- 
session, if  permissive  originally,  was  adverse 
after  the  termination  of  the  tenancy  by  the 
conveyance  to  the  present  tenant's  prede- 
cessor in  title.  To  warrant  a  finding  that 
there  was  a  continuity  of  possession,  we  do 
not  deem  it  necessary  to  show  by  express 
testimony  that  the  new  occupant  was  per- 
sonally present  upon  the  premises  before  the 
former  occupant  departed,  and  that  there 
was  a  formal,  manual  transfer  of  possession 
of  this  strip  as  a  part  by  itself.  There  is  a 
fair  Inference  that  a  tenant,  on  his  departure 
at  the  expiration  of  his  term,  surrenders  the 
possession  to  his  landlord,  and  that  their  pos- 
session is  continuous,  or,  rather,  that  the  pos- 
session of  the  owner  is  continuous,  although 
the  two  do  not  meet  personally  upon  the 
premises  at  the  end  of  the  term.  The  pos- 
session of  the  tenant  is  the  possession  of 
the  landlord.    When  we  find  a  atrip  of  land 
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BO  situated  In  reference  to  an  adjacent  dwell- 
ing house  and  lot  that  the  house  cannot  be 
entered  or  used  without  passing  over  the 
strip,  and  that  the  strip  Is  fenced  off  from 
other  lands,  as  if  belonging  to  the  house,  and 
is  always  used  with  it  when  the  bouse  is 
used,  and  is  not  occupied  or  used  otherwise 
than  with  the  house,  and  is  always  claimed 
by  the  occupant  and  the  owner  of  the  house 
as  property  belonging  with  it.  It  may  fairly 
be  inferred  that  the  possession  of  the  strip 
Is  given  by  the  landlord  to  the  tenant,  and 
afterwards  surrendered  by  the  tenant  to  the 
landlord,  and  that,  upon  a  sale  of  the  house 
and  lot,  possession  of  this  land,  which  is 
treated  as  belonging  to  the  house,  is  trans- 
ferred with  the  seisin  and  possession  of  the 
house.  See  Leonard  v.  Leonard,  7  Allen, 
277;  Ammidown  v.  Ball,  8  Allen,  293;  Pet- 
tingill  V.  Porter,  8  Allen,  1,  85  Am.  Dec. 
671;  Sargent  v.  Ballard,  9  Pick.  251;  Mel- 
vin  V.  Whiting,  13  Pick.  184;  AUen  v.  Scott, 
21  Pick.  25-29,  32  Am.  Dec.  238;  Jordan  v. 
Riley,  178  Mass.  624;  Perdval  v.  Chase,  182 
Mass.  371-376,  65  N.  E.  800;  Beckman  t. 
Davidson,  162  Mass.  347-350,  39  N.  E.  38. 
The  maintenance  of  possession  of  the  house 
and  the  strip  by  all  the  successive  owners,  as 
If  they  belonged  together,  furnishes  a  pre- 
sumption of  fact  that  the  seisin  and  posses- 
sion of  one  part  were  transferred  at  the  same 
time  as  the  seisin  and  possession  of  the  other 
part. 

After  a  recital  of  evidence  excluded,  it  is 
said  In  the  former  opinion  in  this  case  that 
"this  evidence  would  have  warranted  the 
jury  in  finding  that  each  of  the  grantees 
transferred  to  his  successor  his  possession  of 
the  strip  of  land  in  question,  and  that  there- 
by the  demandant  was  continuously  kept 
out  of  possession."  This  evidence  was  in- 
troduced In  convincing  form  at  the  last  trial. 
The  evidence  Indicates  that  the  possession 
relied  on  was  adverse  and  under  a  claim  of 
right  Wheeler  v.  Laird,  147  Mass.  421,  18 
N.  E.  212;  Bodflsh  v.  Bodfish,  105  Mass. 
317;  Samuels  v.  Borrowscale,  104  Mass.  207; 
HoUoran  v.  Holloran,  149  Mass.  298,  21  N. 
E.  374. 

We  do  not  deem  it  necessary  to  consider 
the  requests  for  rulings  more  particularly. 
There  was  no  error  in  the  refusal  to  grant 
them. 

Exceptions  OTerruled. 


(ISl  Mass.  268) 

AIKEN  T.  HOLTOKB  ST.  BY.  CO. 

(Supreme  Judicial   Court   of  Massachusetts. 
Hampden.    Oct  21,  1903.) 

STREET  RAILROADS— BOY  CLtNOINQ  TO  CAR- 
WANTON  INJURY  —  CONTRIBUTORY  NEOLI- 
GENCB  AS  DEFENSE— INSTRUCTION— COMPA- 
NY'S LIABILITY— PREVIOUS  ACTS  OF  NEOUt- 
QBNCE— ADMISSIBILITY   OF  EVIDENCE. 

1.  Plaintiff,  a  boy  &A  years  old,  ran  against  a 
ktreet  car,  and  was  clinging  to  the  lower  step 
near  the  forward  end  as  the  car  rounded  a 
curve.  He  cried  to  the  motorman  to  let  him 
oS,  but  the  motorman,  though  perceiving  plaio- 


tifTs  danger,  turned  on  the  power  in  a  wanton 
and  reckless  way,  thus  starting  the  car  qnicklv 
forward,  and  throwing  plaintiff  to  the  ground, 
injuring  him.  Held,  that  plaintiff's  failure  to 
exercise  ordinary  care,  even  at  and  after  the 
motorman's  act,  was  no  defense,  in  view  of  the 
willful,  wanton,  and  reckless  character  of  the 
act. 

2.  An  instruction,  in  a  personal  injury  case, 
that,  if  defendant's  act  was  willful  and  inten- 
tional, plaintiff  need  not  show  that  he  was  "in 
the  exercise  of  dne  care,"  means  ordinary  care. 
and  is  not  objectionable  as  relieving  plaintiff 
from  special  care,  which  peculiar  circumstances 
might  impose  upon  him. 

3.  A  master  is  liable  for  the  acts  of  his  serv- 
ant done  recklessly  or  willfully  in  the  course 
of  his  employment. 

4.  In  a  personal  injury  action  involving  the 
defense  of  contributory  negligence,  defendant's 
evidence  of  previous  acts  of  carelessness  on 
plaintiff's  part  is  inadmissible. 

Exceptions  from  Superior  Court  Hampden 
County;  Frederick  Lawton,  Judge. 

Action  for  personal  injuries  by  one  Aiken, 
by  his  next  friend,  against  the  Holyoke  Street 
Railway  Company.  Verdict  for  plaintiff,  and 
defendant  excepts.     E!xceptlons  overruled. 

A.  L.  Green  and  F.  F.  Bennett,  for  plain- 
tiff.   Brooks  &  Hamilton,  for  defendant 

KNOWIiTON,  0.  J.  The  most  Important 
question  In  this  case  grows  out  of  the  In- 
structions to  the  Jury  upon  the  third  count. 
This  count  charges  the  defendant,  by  its 
servants,  with  having  started  up  the  car  reck- 
lessly, wantonly,  and  with  gross  disregard 
of  the  plalntifTs  safety,  while  he  was  in  a 
place  of  great  peril  upon  the  step  of  the  car,, 
and  with  having  thrown  him  upon  the  ground 
and  under  the  wheels  of  the  car.  There  was 
evidence  tending  to  show  that  the  plaintiff, 
a  boy  614  years  of  age,  ran  near  or  against 
the  car,  and  was  upon  the  lower  step  at 
the  forward  end  as  the  car  was  going  around 
a  curve  from  one  street  Into  another,  and 
was  clinging  to  the  step,  trying  to  get  Into 
a  stable  position,  and  that  be  there  cried 
out  to  the  motorman,  "Let  me  offl"  that  the- 
motorman  saw  and  heard  him,  and  knew  that 
hQ  was  in  a  place  of  danger,  and  that  he 
then  turned  on  the  power  in  a  wanton  and' 
reckless  way,  with  a  view  to  start  the  car 
quickly;  and  that  the  plaintiff  was  thus 
thrown  off  and  injured.  This  testimony  was 
contradicted,  but  it  was  proper  for  the  con- 
sideration of  the  Jury.  The  Judge  Instructed 
the  Jury  that.  If  they  found  the  facts  to  be 
In  accordance  with  this  contention  of  the 
plaintiff,  they  would  be  warranted  In  finding 
that  the  conduct  of  the  motorman  was  wan- 
ton and  reckless  and  in  returning  a  verdict 
for  the  plaintiff.  He  also  Instructed  them 
that,  to  maintain  the  action  on  this  gn^und, 
it  must  be  proved  that  the  motorman  will- 
fully and  Intentionally  turned  on  the  power 
with  a  view  to  making  the  car  start  forward 
rapidly  and  go  at  full  speed  quickly,  but 
that  it  was  not  necessary  to  prove  that  he 
did  this  with  the  Intention  of  throwing  the 

f  4.  Set  Necllsence,  vol.  tl,  Coit.  Dig.  |  tO. 
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boy  off  and  iDjurlng  him.  He  also  told  them 
that,  to  warrant  a  recovery  upon  this  state 
of  facts,  the  plaintiff  need  not  show  that  he 
was  In  the  exercise  of  due  care.  The  defend- 
ant excepted  to  that  part  of  the  instruction 
which  relates  to  due  care  on  the  part  of  the 
plaintiff. 

The  defendant  contends  that,  while  it  was 
not  necessary  for  the  plaintiff  to  show  due 
care  anterior  to  the  act  of  the  motorman, 
he  was  bound  to  show  due  care  which  was 
concurrent  with  this  act  and  immediately 
subsequent  to  it  This  brings  us  to  a  con- 
sideration of  the  rules  and  principles  appli- 
cable to  this  kind  of  liability.  It  Is  familiar 
law  that,  in  the  absence  of  a  statutory  pro- 
vision, mere  negligence,  whatever  its  degree, 
if  it  does  not  Include  culpability  different  in 
kind  from  that  of  ordinary  negligence,  does 
not  create  a  liability  in  favor  of  one  Injured 
by  it,  if  his  own  negligence  contributes  to 
his  Injury.  It  Is  equally  true  that  one  who 
willfully  and  wantonly,  in  reckless  disregard 
of  the  rights  of  others,  by  a  positive  act  or 
careless  omission  exposes  another  to  death 
or  grave  bodily  Injury,  Is  liable  for  the  con- 
■  sequences,  even  If  the  other  was  guilty  of 
negligence  or  other  fault  In  connection  with 
the  causes  which  led  to  the  injury.  The  dif- 
ference In  rules  applicable  to  the  two  classes 
of  cases  results  from  the  difference  in  the 
natnre  of  the  conduct  of  the  wrongdoers  In 
the  two  kinds  of  cases.  In  the  first  case 
the  wrongdoer  is  guilty  of-  nothing  worse 
than  carelessness.  In  the  last  he  is  guilty 
of  a  willful,  intentional  wrong.  His  conduct 
U  criminal  6t  quasi  criminal.  If  It  results 
In  the  death  of  the  injured  person,  he  is 
guilty  of  manslaughter.  Commonwealth  v. 
Pierce,  138  Mass.  165,  52  Am.  Bep.  2G4;  Com- 
monwealth V.  Hartwell,  128  Mass.  415,  35 
Am.  Rep.  391.  The  law  is  regardful  of  hu- 
man life  and  personal  safety,  and,  if  one  is 
grossly  and  wantonly  reckless  In  exposing 
others  to  danger.  It  holds  him  to  have  Intend- 
ed the  natural  consequences  of  his  act,  and 
treats  him  as  guilty  of  a  willful  and  Inten- 
tional wrong.  It  is  no  defense  to  a  charge 
of  manslaughter  for  the  defendant  to  show 
that,  while  grossly  reckless,  he  did  not  ac- 
tually Intend  to  cause  the  death  of  his  vic- 
tim. In  these  cases  of  personal  Injury  there 
Is  a  constructive  intention  as  to  the  conse- 
quences, which,  entering  Into  the  willful,  in- 
tentional act,  the  law  imputes  to  the  offender, 
nnd  In  this  way  a  charge  which  otherwise 
would  be  mere  negligence  becomes,  by  rea- 
son of  a  reckless  disregard  of  probable  con- 
sequences, a  willful  wrong.  That  this  con- 
structive intention  to  do  an  injury  in  such 
cases  will  be  Imputed  In  the  absence  of  an 
actual  Intent  to  harm  a  particular  person  Is 
recognized  as  an  elementary  principle  In 
criminal  law.  It  Is  also  recognized  in  civil 
actions  for  recklessly  and  wantonly  injuring 
others  by  carelessness.  Palmer  v.  Chicago 
St  L.  &  P.  Hallroad  Company,  112  Ind.  250, 
14  N.  B.  70;  Shumacher  v.  St  Louis  &  Santa 


F6  Railroad  Company  (C.  C.)  39  Fed.  174; 
"Brannen  v.  Kokomo,  G.  &  J.  Gravel  Road 
Company,  115  Ind.  116,  17  N.  E.  202,  7  Am. 
St.  Rep.  411.  In  an  action  to  recover  dam- 
ages for  an  assault  and  battery  it  would  be 
Illogical  and  absurd  to  allow  as  a  defense 
proof  that  the  plaintiff  did  not  use  proper 
care  to  avert  the  blow.  See  Sanford  v. 
Eighth  Avenue  Railroad  Company,  23  N.  Y. 
343-346,  80  Am.  Dec.  286.  It  would  be  hard- 
ly less  so  to  allow  a  similar  defense  where  a 
different  kind  of  Injury  was  wantonly  and 
recklessly  inlUcted.  A  reason  for  the  rule  is 
the  fact  that  if  a  willful,  intentional  wrong 
is  shown  to  be  the  direct  and  proximate  cause 
of  an  injury,  it  is  hardly  conceivable  that  any 
lack  of  care  on  the  part  of  the  injured  per- 
son could  so  concur  with  the  wrong  as  also 
to  be  a  direct  and  proximate  contributing 
cause  to  the  injury.  It  might  be  a  condition 
without  which  the  injury  could  not  be  In- 
flicted. See  Newcomb  v.  Boston  Protective 
Department.  146  Mass.  596,  16  N.  E.  555,  4 
Am.  St  Rep.  354.  It  might  be  a  remote 
cause,  but  it  hardly  could  be  a  cause  acting 
directly  and  proximately  with  the  intentional 
wrongful  act  of  the  offender.  Judson  v. 
Great  Northern  Railway  Company,  03  Minn. 
248-255,  65  N.  W.  447.  The  offense  supposed 
Is  different  in  kind  from  the  plaintiff's  lack 
of  ordinary  care.  It  Is  criminal  or  quasi 
criminal.  Not  only  Is  it  difficult  to  conceive 
of  a  plaintiffs  negligence  as  being  another 
direct  and  proximate  cause  foreign  to  the 
flrat  yet  acting  directly  with  it  but  it  would 
be  unjust  to  allow  one  to  relieve  himself  from 
the  direct  consequences  of  a  willful  wrong 
by  showing  that  a  mere  lack  of  due  care  in 
another  contributed  to  the  result  The  rea- 
sons for  the  rule  as  to  the  plaintiff's  care 
in  actions  for  ordinary  negligence  are  want- 
ing, and  at  the  same  time  the  facts  make 
the  rule  Impossible  of  application.  Kiq  gen- 
eral rule  that  the  plaintiff's  failure  to  exer- 
cise ordinary  care  for  his  safety  is  not  a 
good  defense  to  an  action  for  wanton  and 
willful  injury  caused  by  a  reckless  omission 
of  duty,  has  been  recognized  In  many  deci- 
sions, as  well  as  by  writers  of  text-books. 
Aiken  V.  Holyoke  Street  Railway  Co.,  180 
Mass.  8,  14,  15,  61  N.  E.  557;  Wallace  v. 
Merrimack  River  Navigation  Express  Com- 
pany, 134  Mass.  95,  45  Am.  Rep.  301;  Banks 
V.  Highland  Street  Railway  Co.,  136  Mass. 
485,  486;  Palmer  v.  Chicago  St  Ij.  &  P.  Rail- 
road Company,  112  Ind.  250,  14.  N.  E.  70; 
Brannen  v.  Kokomo,  G.  &  J.  Gravel  Road 
Company,  115  Ind.  116,  17  N.  B;  202,  7  Am. 
St.  Rep.  411;  Florida  Southern  Railway  Com- 
pany V.  Hirst  30  Fla.  1,  11  South.  506,  16 
L.  R.  A.  631,  32  Am.  St  Rep.  17;  Shumacher 
V.  St.  Louis  &  Santa  F6  Railroad  Company 
(C.  C.)  39  Fed.  174;  7  Am.  &  Eng.  Bnc.  of 
L.  (2d  Ed.)  443,  and  note;  Beach  on  Contribu- 
tory Negligence  (8d  Ed.)  §§  46,  50,  64,  65;  2 
Wood  on  Railroads  (2d  Ed.)  1452;  3  Elliott 
on  Railroads,  g  1175;  1  Thompson,  Commen-' 
tarles  on  Negligence,  (  206;  Cooley  on  Torts 
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(2d  Ed.)  810.  We  have  been  referred  to  no 
case  In  which  it  is  held  that  It  maizes  any, 
difference  whether  the  plaintiff's  lack  of  or- 
dinary care  is  only  previous  to  the  defend- 
ant's  wrong,  and  continuing  to  the  time  of 
It,  or  whether  there  is  such  a  lack  after  the 
wrong  begins  to  take  effect.  It  is  difOcuit 
to  see  how  there  can  be  any  difference  In 
principle  between  the  two  cases.  In  this 
commonwealth,  as  in  most  other  jurisdic- 
tions, liability  does  not  depend  upon  which 
of  different  causes  contributing  to  an  Injury 
is  latest  In  the  time  of  Its  origin,  but  upon 
which  is  the  direct,  active,  e£Sclent  cause,  as 
distinguished  from  a  remote  cause,  in  pro- 
ducing the  result. 

There  are  expressions  In  some  of  the  cases 
which  imply  the  possibility  of  contributory 
negligence  on  the  part  of  the  plaintiff  in  a 
case  of  a  wanton  and  reckless  injury  by  a 
defendant  If  there  Is  a  conceivable  case  In 
which  a  plaintitTs  want  of  due  care  may 
directly  and  proximately  contribute  as  a 
cause  of  an  Injury  inflicted  directly  and  proxi- 
mately by  the  willful  wrong  of  another,  such 
a  want  of  care  must  be  something  different 
from  the  mere  want  of  ordinary  care  to  avoid 
an  injury  coming  In  a  usual  way.  There  Is 
nothing  to  Indicate  the  existence  of  peculiar 
conditions  of  this  kind  in  the  present  case. 
Conduct  of  a  plaintiff  which  would  be  negli- 
gence precluding  recovery  if  the  injury  were 
caused  by  ordinary  negligence  of  a  defend- 
ant will  not  commonly  preclude  recovery  if 
the  injury  is  inflicted  willfully  through  wan- 
ton carelessness.  This  is  Illustrated  by  the 
former  decision  in  this  case  and  by  many 
others.  Aiken  v.  Holyoke  Street  Railway 
Company,  180  Mass.  8,  61  N.  B.  557;  McKeon 
T.  New  York,  New  Haven  &  Hartford  Rail- 
road Company  (Mass.)  67  N.  B.  329.  As  to 
this  kind  of  liability  of  the  defendant,  it 
was  certainly  proper  to  Instruct  the  jury  that 
in  reference  to  ordinary  kinds  of  care  to 
avoid  an  injury  from  a  car  the  plaintiff  need 
not  show  that  he  was  in  the  exercise  of  due 
care  if  a  lack  of  such  care  would  have  no 
tendency  to  cause  the  willful  and  wanton  in- 
jury. The  fair  interpretation  of  the  instruc- 
tion given  is  that  it  referred  to  ordinary  kinds 
of  care  to  avoid  an  injury  from  an  electric 
car.  On  this  branch  of  the  case  there  seems 
to  have  been  no  reason  for  an  instruction 
in  regard  to  any  special  care,  and  probably 
neither  counsel  nor  the  court  had  any  care 
In  mind  exc^t  that  in  reference  to  which. 
In  any  view  of  the  law,  the  Instruction  was 
properly  given.  We  are  of  opinion  that  the 
ruling  excepted  to  was  correct. 

The  instruction  that  a  master  Is  liable  for 
the  acts  of  his  servant  done  recklessly  or 
willfully  in  the  course  of  bis  employment 
was  correct.  Howe  v.  Newmarch,  12  Allen. 
49;  Young  v.  South  Boston  Ice  Company,  150 
Mass.  527,  23  N.  E.  326;  Wallace  v.  Merrl. 
mack  River  Navigation  &  Express  Company, 
134  Mass.  96,  45  Am.  Rep.  301;  Ramsden  v. 
Boston    &   Albany    Railroad   Company,   104 


Mass.  117,  6  Am.  Rep.  200;  Mott  T.  Consum- 
ers' Ice  Company,  73  N.  Y.  543. 

The  evidence  of  previous  acts  of  careless- 
ness on  the  part  of  the  plaintiff  was  rightly 
excluded.  Hatt  T.  Nay,  144  Mass.  186,  10  N. 
B.  807. 

Exceptions  overruled. 


a76N.  Y.  168) 

TAYLOR  V.  THOMPSON  et  al. 
(Court  of  Appeals  of  New  York.    Oct.  6,  1903.) 

PARTNERSHIP— 8ALB    OF    INTEREST— FRAUD- 
REMEDIES  OF  PURCHASER. 

1.  Where,  by  the  false  representations  of  a 
member  of  a  firm,  a  party  la  induced  to  pur- 
chase the  interests  of  other  members  of  the 
firm  and  create  a  new  partnersbip,  composed  of 
himself  and  such  member,  be  cannot  maintain 
an  action  iudividually  against  the  firm  to  recover 
the  resulting  damages. 

2.  Where  a  person  is  induced  to  purchase  the 
interest  of  two  partners  in  a  firm  by  the  false- 
representations  of  the  other  partner,  the  new 
firm  cannot  maintain  an  action  for  the  deceit 
against  the  old  firm. 

3.  Where  a  member  of  a  firm,  by  false  repre- 
sentations, induced  another  to  purchase  the  in- 
terest of  two  other  members  of  the  firm,  such 
outgoing  members  are  not  liable  for  the  deceit 
practiced,  where  it  was  principally  for  the  ben- 
efit of  the  remaining  partner,  and  not  as  agent 
of  the  firm. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  William  A.  Taylor  against  Rob- 
bert  H.  Thompson  and  others.  From  the 
judgment  of  the  Appellate  Division  (77  N.  Y. 
Supp.  438)  afllrming  a  judgment  for  defend- 
ants, plaintiff  appeals.    Affirmed. 

Austen  G.  Fox  and  William  D.  Leonard,, 
for  appellant.  John  J.  Crawford,  for  re- 
spondents. 

BARTLBTT,  J.  The  plaintiff  seeks  to  re- 
cover In  this  action  damages  by  reason  of  al- 
leged false  representations  made  by  the  de- 
fendants upon  the  sale  of  a  certain  business 
which  had  been  conducted  by  them  under  the 
firm  name  of  Thompson,  Culbert  &  Co.  This 
sale  took  place  in  October,  1889,  and.  In  order- 
to  deal  with  the  questions  of  law  presented,  a 
history  of  the  facts  Is  essential.  The  de- 
fendants' firm  of  Thompson,  Culbert  &  Go. 
were,  in  October,  1889,  and  for  years  prior 
thereto.  Importers  of  wines  and  liquors  at 
39  Broadway,  In  the  city  of  New  York.  The- 
defendants  John  and  Robert  Thompson  were 
brothers.  John  Thompson  was  70  years  of 
age  at  the  time  of  this  transaction,  and  Rob- 
ert was  a  very  much  younger  man.  Robert 
Thompson  and  the  defendant  Norris  had 
practically  nothing  to  do  with  this  business 
except  as  contributors  of  capital,  the  manage- 
ment being  left  to  John  Thompson  and  the- 
defendant  Culbert  John  Thompson  con- 
tributed $13,000  as  capital,  and  Robert 
Thompson  and  Norris  contributed  $6,500 
each.  Culbert,  who  was  not  financially  re- 
sponsible, furnished  no  capital,  and  received. 
one-Hfth  of  the  profits  for  services  rendered 
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The  defendants  Robert  Thompson  and  Norris 
were  at  this  time  respectively  president  and 
vice  president  of  a  corporation  known  as  the 
Thompson  &  Norris  Company,  manufacturers 
of  corrugated  paper  for  packing  purposes, 
and  had  for  many  years  been  doing  business 
In  the  dty  of  Brooklyn.  In  the  month  of 
August,  1889,  the  members  of  the  firm  of 
Thompson,  Culbert  &  Co.  became  aware  of 
the  fact  that,  through  the  dishonesty  of 
clerks,  a  defalcation  had  occurred  amounting 
to  $30,000,  being  somewhat  in  excess  of  the 
paid-up  capital  of  the  business.  After  con- 
siderable discussion,  the  Thompsons  and  Nor- 
ris concluded  that  It  would  be  better  to  wind 
up  the  business,  as  Jolm  Thompson  was  ad- 
vanced in  years,  and  greatly  disturbed  by 
the  defalcation,  and  Robert  Thompson  and 
Norris  had  no  disposition  to  carry  on  a  busi- 
ness outside  of  their  corporate  interests,  to 
which  reference  has  abready  been  made. 
When  Culbert  was  advised  of  the  disposition 
on  the  part  of  his  partners  to  wind  up  the 
concern,  he  stated  tliat  he  would  like  to  re- 
tain the  business.  The  result  was  that  Col- 
bert's partners  stated  to  him,  in  substance, 
tliat,  if  he  could  raise  the  money  so  as  to  re- 
turn to  them  their  capital  and  relieve  them 
from  all  obligations  to  the  creditws  of  the 
firm,  they  would  sell  the  business.  Culbert 
thereupon  had  an  interview  with  his  friend, 
Robert  E.  Bonner,  who  introduced  him  to  the 
plaintifr,  Taylor.  Bonner  was  a  man  of 
means,  and  agreed  to  advance  to  Taylor  the 
necessary  amount  to  purchase  this  business 
If  Taylor  was  satisfied  to  enter  into  business 
relations  with  Culbert.  After  certain  nego- 
tiations between  Taylor  and  Culbert,  a  firm 
was  formed  under  the  style  of  Culbert  &,  Tay- 
lor, having  for  its  object  the  taking  over  of 
said  business.  The  assets  of  the  business 
were  tdtlmately  turned  over  to  Culbert  & 
Taylor,  the  defendants  Thompson  and  Nor- 
ris received  their  contributions  of  capital, 
and  were  released  from  their  obligations  to 
the  creditors  of  the  firm  of  Thompson,  Cul- 
bert &  Co.  Taylor,  In  the  following  June, 
1890,  claims  to  have  ascertained  that  Cul- 
bert made  fraudulent  representations  as  to 
the  assets  and  liabilities  of  Thompson,  Cul- 
bert &  Co.,  but  notwithstanding  this  fact  con- 
tinned  in  firm  relations  with  htm  for  two 
years  thereafter.  Taylor  testified  in  this  c(m- 
nection  as  follows:  "When  I  discovered  the 
evidence  of  this  fraud  on  the  30th  day  of 
Jane,  1890,  Mr.  Culbert  was  my  partner,  and 
continued  to  be  such  for  two  years  after  that 
time.  I  called  bis  attention  to  the  fact  that 
he  had  perpetrated  a  fraud  upon  me.  I  did 
that,  I  think,  about  September  of  that  year, 
and  continued  in  partnership  with  him  after 
that  for  nearly  two  years.  He  was  a  full 
partner,  and  entitled  to  half  Interest.  He  did 
not  draw  ont  a  full  one-half.  I  permitted 
him  to  be  there  with  certain  rights.  I  bad 
htm  pretty  well  covered.  I  am  still  carrying 
an  the  business.  It  has  been  a  profitable 
business  since  I  took  possession  of  it  It 
68N.B.-10 


was  not  at  the  time  I  took  it."  At  the  ex- 
piration of  these  two  years  Culbert  is  said 
to  have  assigned  his  interest  in  the  firm  to 
Taj-lor,  and  on  the  16th  day  of  January,  1893, 
this  action  was  commenced  by  Taylor  indl- 
vidiully,  naming  as  defendants  the  partners 
in  the  former  firm  of  Thompson,  Culbert  & 
Co.,  Including  Culbert.  The  defendants  John 
Thompson  and  Culbert  were  not  served,  and 
have  not  appeared.  It  Is  also  to-be  observed 
that  Culbert  was  not  produced  as  a  witness 
on  the  trial  of  this  action. 

This  action  has  been  twice  tried.  The 
plaintiff  recovered  a  Judgment  on  the  first 
trial,  which  was  reversed  by  reason  of  er- 
rors in  the  charge  of  the  trial  Judge.  It 
should  also  be  observed  that,  notwithstand- 
ing the  fact  that  Culbert  Is  said  to  have  as- 
signed to  Taylor  his  interest  in  the  firm  of 
Culbert  &  Taylor,  that  assignment  was  not 
offered  in  evidence  on  this  second  trial.  The 
theory  of  the  plaintiffs  action  apparently  is 
that  Culbert,  as  a  member  of  the  firm  of 
Thompson,  Culbert  A  Go.  folly  representing 
them  in  law  as  their  agent,  made  certain 
false  representations  to  him  in  negotiating 
the  sale  of  this  business  as  to  the  value  of 
the  assets  and  the  amount  of  the  liabilities, 
upon  which  he  relied,  to  his  damage  of 
$33,000  and  upwards.  The  main  contentiou 
of  the  plaintifr  and  appellant  is  that  he  was 
entitled  to  go  to  the  Jury  on  the  question 
of  what  relation  existed  between  him  and 
Culbert  during  these  negotiations  which  re- 
sulted in  the  sale  of  the  business.  We  are 
of  the  opinion  that  there  are  certain  undis- 
puted facts  upon  which  the  directed  verdict 
can  stand.  It  is  true  that  when  these  parties 
met  at  the  ofllce  of  counsel  to  close  matters 
there  is  a  conflict  of  evidence  as  to  what 
occurred.  Robert  Thompson  and  Norris  tes- 
tified that  they  told  Taylor  at  that  time,  and 
in  the  presence  of  counsel,  that  they  had 
nothing  whatever  to  do  with  the  management 
of  this  business,  and  that  they  did  not  know 
what  the  assets  of  the  business  consisted  of. 
John  Thompson  testified  on  the  first  trial, 
and  his  testimony  was  read  on  the  second. 
trial,  he  having  died  in  the  interval,  refer- 
ring to  his  interview  at  office  of  counsel,  as 
follows:  "My  brother  got  up  and  said: 
'Mr.  Taylor,  we  know  nothing  about  the  as- 
sets, whether  they  were  worth  ten  thousand 
dollars  or  one  hundred  thousand  dollars. 
We  sold  out  to  Mr.  Culbert  on  their  apprai- 
sal, and  we  know  nothing  whatever  about 
whether  they  are  worth  anything  or  a  good 
deal.' "  These  statements  were  corroborat- 
ed in  the  main  by  counsel.  The  plaintiff 
swore  witnesses  who  denied  that  these  state- 
ments were  made.  If  the  case  rested  on 
this  portion  of  the  evidence,  it  certainly 
should  have  been  submitted  to  the  Jury.  It, 
however,  stands  uncontradicted,  as  between 
Culbert  and  his  partners,  that  he  was  to 
raise  money  and  take  over  the  business  if 
he  wished  to  continue  it  in  connection  with 
any  third  party.    Colbert  had  been  the  part- 
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ner  of  plaintiff  for  years,  and  a  .member  of 
a  firm  formed  for  the  purpose  of  taking 
over  this  business,  concededly,  and  the  fact 
that  he  was  not  sworn  at  the  trial  nor  serv- 
ed in  this  action  permits  the  presumption 
that  be  could  not  have  aided  the  plaintiffs 
case  If  placed  upon  the  witness  stand.  The 
defendants'  theory  of  the  action  rests  upon 
thli  uncontradicted  evidence  that  the  Thomp- 
sons and  Norris  wished  to  abandon  the  busi- 
ness upon  being  paid  the  amount  of  their 
capital  and  be  relieved  from  liabilities  for 
the  debts  of  the  Arm  of  Thompson,  Culbert 
&  Oo.; .  that  Culbert  was  acting  wholly  In 
his  own  interest,  wishing  to  preserve  the 
business  for  himself  and  some  third  person 
whom  he  might  Induce  to  advance  the  nec- 
essary capital  and  become  associated  with 
him  In  the  conduct  of  the  business.  As  al- 
ready pointed  out,  this  transaction  took  the 
form,  so  far  as  the  papers  are  concerned,  of 
a  transfer  from  tlie  firm  of  Thompson,  Cul- 
bert &  Co.  to  the  firm  of  Culbert  &  Taylor. 
Taylor,  when  on  the  stand,  testified  that  he 
took  a  bill  of  sale  at  the  time  he  purchased. 
This  Is  error,  as  there  is  attached  to  his 
amended  complaint  a  bill  of  sale  from  the 
firm  of  Thompson,  Culbert  &  Co.  to  the  firm 
of  Culbert  &  Taylor.  It  also  appears  by  the 
dissolution  agreement,  whereby  the  firm  of 
Thompson,  Culbert  &  Oo.  was  dissolved,  that 
its  properly,  assets,  and  good  will  were  to 
be  sold  to  Robert  B.  Culbert  and  William 
A.  Taylor.  The  real  transaction,  without  re- 
gard to  the  forms  which  the  parties  saw  fit 
for  convenience  to  adopt.  Is  made  very  clear 
by  evidence  that  Is  not  disputed. 

As  above  stated,  the  testimony  of  John 
Thompson,  taken  at  the  first  trial,  was  read 
on  the  second  trial,  he  having  died  mean- 
while. The  beginning  of  the  transaction 
now  before  the  court  is  therein  disclosed  with 
great  clearness.  He  refers  to  the  time  when 
he  first  learned  of  the  defalcation,  and  In 
that  connection  he  testified*.  "I  sent  Imme- 
diately for  my  brother  and  Mr.  Norris,  and 
they  came,  and  I  told  them  what  had  hap- 
pened. I  think  I  went  over  to  Brooklyn  to 
see  them  afterwards,  and  we  decided  then  and 
there  to  sell  out  our  claim  upon  the  partner- 
ship, and  make  some  disposition  of  the  busi- 
ness—go Into  liquidation,  and  pay  off  the 
debts— and  either  go  on  with  the  business  un- 
der some  other  name  or  retire  entirely.  I 
came  back,  and  told  Mr.  Culbert  of  It. 
'Well,'  he  said,  'If  that  is  so,  I  would  like 
to  retain  the  business.'  Mr.  Culbert  said: 
'Mr.  Bonner,  who  was  a  friend  of  mine,  then 
told  me  he  would  assist  me  at  any  time  that 
I  wanted  to  go  Into  business;  and.  If  we  were 
willing  to  sell  out  to  him,  that  he  would  see 
Mr.  Bonner,  and  see  if  he  would  furnish  the 
money  to  buy  out  the  stock.'  I  told  him  he 
could  see  him;  that  I  was  willing  to  sell 
out  to  him,  and  all  I  wanted  was  my  money 
that  I  put  Into  the  firm.  He  asked  If  I  would 
see  the  other  two.  I  told  him  I  would,  and 
went  and  saw  them,  and  In  talking  it  over 


we  all  agreed  to  sell  out,  provided  we  got 
back  the  capital  we  put  In  the  firm  and  in- 
terest from  the  last  of  February  to  three 
o'clock  on  the  day  we  would  give  them  up 
Ix>ssession.  I  came  back,  and  told  Mr.  Cul- 
bert, and  be  said  he  would  go  and  see  Mr. 
Bonner.  He  went  off  and  came  back  and 
said  that  Mr.  Bonner  told  him  to  look  the 
matter  over,  and,  if  it  was  all  rigjit,  he  would 
furnish  him  the  money  to  buy  It  up.  'Now,' 
he  said,  'if  I  buy  this,  you  will  stay  with  me 
for  a  short  time,  not  to  exceed  three  months, 
and  attend  to  the  oflSce  while  I  attend  to  the 
outside  business,  until  I  get  some  man  to 
take  care  of  the  office,'  which  I  agreed  to  do, 
and  told  him  I  would,  provided  he  paid  me 
my  money  and  the  interest,  which  he  prom- 
ised to  do,  if,  on  examination,  he  found  the 
business  or  capital  was  not  much  depleted. 

•  •  •  The  terms  mentioned  to  Culbert  up- 
on which  we  were  to  sell  out  were  that  we 
were  to  be  paid  our  capital  and  Interest,  and 
all  debts  of  the  firm,  foreign  and  domestic, 
were  to  be  provided  for.  This  conversation 
was  In  August.  *  *  *  I  first  heard  men- 
tion of  Mr.  Taylor  about  the  last  of  Septem- 
ber or  the  first,  of  October,  iir.  Culbert  first 
mentioned  him  to  me.  He  told  me  that  Mr. 
Bonner  had  found  a  man  to  take  charge  of 
the  office  and  have  him  take  an  interest  in 
the  business— a  man  by  the  name  of  Taylor, 
whom  he  did  not  know,  he  said,  and  was 
kind  of  sorry  for  It,  because  he  did  not  know 
Mr.  Taylor,  and  he  might  make  it  very  un- 
pleasant for  him  in  the  transaction  of  busi- 
ness; but  he  was  going  to  be  the  bead  of 
the  firm  himself,  and  things  had  to  go  as  he 
said  himself;  that  Bonner  was  furnishing  the 
money  to  buy  the  concern  out"  These  state- 
ments of  John  Thompson  are  corroborated  by 
Bonner,  who  was  sworn  by  the  plaintiff. 
This  witness  alludes  to  the  first  interview 
be  had  with  Culbert  in  this  matter.  He  said: 
"We  were  hmching  together,  as  we  did  once 
in  a  while,  and  he  spoke  of  the  defalcation. 

*  •  •  and  said  that  he  was  afraid,  as  the 
result  of  the  whole  thing,  that  he  was  going 
to  be  forced  out  of  the  business,  unless  he 
could  get  capital  to  go  in;  and  if  he  could 
get  capital  to  go  In  he  claimed  that  he  had 
a  very  good  business  proposition,  which' 
would  pay  anybody,  and  would  take  about 
$00,000.  That,  I  think,  was  about  the  sub- 
stance of  the  first  conversation  we  had."' 
When  cross-examined  as  to  this  Interview, 
Mr.  Bonner  said:  "The  idea  was  that  he  was 
afraid  it  might  be  dissolved  and  reorganized 
and  he  left  out  He  did  not  want  to  be  left 
out.  He  wanted  to  stay  in.  Q.  And  he  want- 
ed you  to  assist  hi'n,  so  that  he  could  stay 
in,  did  he  not?  A.  Well,  he  didn't  put  that  as 
broadly  as  that  at  first.  Q.  How  did  he  put 
it?  A.  Well,  be  was  Just  telling  me  bis  whole 
history,  you  know— his  history,  like  one  friend 
talks  to  another— and  he  led  up  to  it  by  de- 
grees. It  resulted,  practically—  Q.  He  was 
telling  you  the  trouble  he  was  in?  A.  It  re- 
sulted in  that  without  absolutely  saying  here, 
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"Won't  yon  lend  me  this  money?  rlgbt 
straight  out."  It  Is  clear  from  the  micontra- 
dicted  evidence  of  these  two  witnesses  that 
Culbert  was  primarily  acting  In  his  own  in- 
terest, and  that  it  was  a  matter  of  IndifFer- 
enee  to  the  other  partners  in  the  firm  of 
Thompson,  Culbert  &  Co.  whether  the  trans- 
fer was  made  to  him  or  to  some  person  who 
conld  raise  the  money  and  enter  into  busi- 
ness relations  with  him,  or  to  a  firm  to  be 
formed. 

If  we  adopt  the  plaintUTs  theory  of  the 
action,  that  Culbert  was  throughout  acting 
as  the  agent  of  the  firm  of  Thompson,  Cul- 
bert &  Co.,  and  had  made  false  representa- 
tions, which  rendered  himself  and  partners 
liable  to  the  persons  purchasing  the  business 
relying  upon  those  representations,  then  it 
is  clear  that  this  action  should  have  been 
brought  in  the  firm  name  of  Culbert  &  Tay- 
lor, as  they  were,  on  the  face  of  the  pro- 
ceeding, the  purchasers  of  the  business,  and 
received  a  written  bill  of  sale,  to  which 
reference  has  already  been  made.  It  is  dif- 
ficult to  understand,  from  the  standpoint  of 
plaintllTs  theory,  how  he  can  maintain  this 
action  as  an  individual.  Assuming,  there- 
fore, that  this  action  should  have  been 
brought  by  the  firm  of  Culbert  &  Taylor,  we 
are  met  by  Insuperable  legal  difSculties. 
This  is  an  action  at  law  to  recover  damages 
for  deceit,  and  It  is  well  settled  that  no  &<s 
tion  can  be  maintained  at  law  between  the 
members  of  two  firms  having  one  member 
common  to  both.  Englis  v.  Furniss,  2  Abb. 
Prac.  333;  Bosanquet  v.  Wray,  6  Taunt.  597; 
Jones  V.  Yates,  0  Bam.  &  Cress.  532,  538. 
In  Englis  V.  Furniss,  supra,  it  was  held  that 
the  action  would  not  lie,  although  the  com- 
mon partn«  assigned  his  interest  In  the 
claim  to  his  copartners.  In  the  case  at  bar 
It  Is  claimed  that  Culbert  had  assigned  to 
'x'aylor  any  rights  be  had  in  the  premises, 
but,  as  above  pointed  out,  the  assignment 
was  not  offered  in  evidence,  and,  if  it  had 
been,  it  would  not  have  added  any  support 
to  ,thl8  form  of  action.  If  either  the  firm  of 
Ouibert  &  Taylor,  or  of  Taylor  individually, 
had  any  cause  of  action  against  one  or  more 
of  the  defendants,  a  judgment  adjusting  the 
rights  of  the  various  parties  could  only  be 
rendered  by  a  court  of  equity.  Bosanquet 
V.  Wray,  supra,  9  Bam.  &  Cress,  p.  605.  It 
therefore  follows,  assuming  the  plalntUTs 
theory  of  the  action  to  be  correct,  that  the 
trial  judge  was  justified  in  directing  a  ver- 
dict for  the  defendants  for  the  following  rea- 
sons: That  plaintiff  failed  to  show  a  state 
of  facts  supporting  any  action  by  him  indi- 
vldnally  against  the  defendants;  that  the 
firm  of  Culbert  &  Taylor,  if  parties  palntiS, 
could  not  maintain  this  action  at  law  against 
the  defendant  firm,  Culbert  being  a  common 
partner  of  both  firms.  If,  on  the  other  hand, 
we  assume  the  defendants'  theory  to  be 
correct— that  the  undisputed  facts  warrant 
the  conclusion  that  Thompson,  Culbert  A 
Co.  sold  out  to  Culbert,  agreeing  to  trans- 


fer the  property  to  him,  or  to  such  person  or 
firm  as  he  might  form— then  in  negotiating 
with  plaintiff  Culbert  was  primarily  and 
principally  acting  for  himself  and  in  his  own 
interest  This  being  so,  and  In  view  of  the 
long  standing  business  relations  between  the 
plaintiff  and  Culbert  after  the  alleged  fraudu- 
lent representations  were  discovered,  ac- 
cording to  the  testimony  of  the  plaintiff,  Cul- 
bert cannot  be  regarded  as  having  acted 
as  the  agent  of  the  defendant  firm,  but  rath- 
er as  carrying  on  an  independent  negotia- 
tion, for  his  own  benefit,  between  himself 
and  the  plaintiff.  The  trial  judge  was  there- 
fore justified  in  directing  a  verdict  for  the 
defendants  on  this  view  of  the  case. 

We  are  of  the  opinion  that  in  any  aspect 
of  the  case  the  judgments  of  the  Trial  Term 
and  the  Appellate  Division  should  be  affirm- 
ed, vrith  costs. 

0'BRIE2»,  VANN,  CTTLLEN,  and  WER- 
NER, JJ.,  concur.  PARKER,  a  J.,  concurs 
in  result.    MARTIN,  J.,  absent 

Judgment  afiirmed. 


cat  N.  T.  201) 
PEOPLE  V.  PIERSON. 

(Court  of  Appeals  of  New  York.     Oct.  13, 
1903.) 

INFANTS  —  MEDICAL      ATTENDANCE  —  PAIL- 
URE    TO    FURNISH— MISDB.MEANOR— IN- 
DICTMENT—CONSTITUTIONAli  LAW. 

1.  An  indictment  under  Pen.  Code,  §  288,  pro- 
viding that  a  person  who  willfully  omits  to  per- 
form a.  duty  imposed  on  him  by  law,  to  furnish 
food  or  clothing  or  medical  attendance  to  a 
minor  shall  be  guilty  of  misdemeanor,  which 
alleges  that  defendant,  without  lawful  excuse, 
omitted  "to  perform  a  duty  imposed  upon  him 
by  law,"  to  furnish  medical  attendance  to  his 
minor  child  suffering  from  pneumonia,  and  re- 
fused to  allow  her  to  be  attended  by  a  regular 
physician,  is  not  bad  for  failing  to  allege  that 
a  regular  ph,vsician  should  have  been  called,  it 
being  sufficiently  implied  from  the  language 
used. 

2.  The  question  whether,  by  refusing  to  fur- 
nish medical  attendance  for  a  minor,  defendant 
is  guilty  of  a  misdemeanor,  under  Pen.  Code,  | 
288,  is  to  be  determined  by  the  fact  whether  an 
ordinarily  prudent  person,  solicitous  lor  the  wel- 
fare of  the  child,  would  deem  it  necessary  to 
call  in  the  services  of  a  ph^sidan. 

3.  The  phrase  "a  duty  imposed  by  law,"  as 
used  in  Pen.  Code,  i  288,  has  reference  to  per- 
sons designated  by  the  common,  law  and  by  the 
statute,  as  parents,  guardians,  or  those  who  by 
adoption  or  otherwise  bare  assumed  the  rela- 
tion in  loco  parentis,  and  the  duty  so  to  do  is 
made  obligatory  on  them  by  statute,  though 
not  required  by  the  common  law. 

4.  The  term  "medical  attendance,"  as  used 
in  Pen.  Code,  §  288,  making  it  a  misdemeanor 
to  fail  to  furnish  medical  attendance  to  a  minor, 
means  attendance  by  a  physician  regularly  li- 
censed under  Laws  1880,  p.  723,  c.  513,  and 
does  not  include  such  attendance  by  a  person 
who,  because  of  his  religious  belief,  neglects  to 
furnish  proper  medical  attendance  to  a  minor, 
relying  on  prayer  lor  Divine  aid. 

5.  Pen.  Code,  §  288,  making  it  a  misdemeanor 
to  omit  to  furnish  medical  attendance  to  a 
minor,  is  not  in  violation  ol  Const,  art.  1,  S  3, 
guarantying  full  and  free  enjoyment  of  religious 
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profession  and  worship,  In  that  snch  provision 
IS  not  complied  with  by  a  layman  who  believes 
that  prayer  for  Divine  aid  is  the  proper  remedy 
for  sickness,  as  such  practices  are  inconsistent 
with  the  peace  and  safety  of  the  state,  which 
involve  the  protection  of  the  lives  and  health  of 
ita  children,  as  well  as  obedience  to  the  laws. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department 

3.  Lutber  Pierson  was  convicted  of  misde- 
meanor, and  from  an  order  of  the  Appellate 
Division  (81  N.  Y.  Supp.  214)  reversing  such 
conviction,  the  people  appeal.    Reversed. 

J.  Addison  Young,  for  the  People.  Rob- 
ert E.  Farley,  for  respondent. 

HAIOHT,  J.  The  Indictment  accused  tbe 
defendant  of  tbe'  crime  of  violating  section 
288  of  the  Penal  Code  In  that  he  "did  will- 
fully, maliciously,  and  unlawfully  omit,  with- 
out lawful  excuse,  to  perform  a  duty  Im- 
posed upon  bim  by  law,  to  furnish  medical 
attendance  for  his  said  (J.  Luther  Plerson's) 
female  minor  child,  under  tbe  age  of  two 
years,  tbe  said  minor  being  then  and  there 
111  and  suffering  from  catarrhal  pneumonia, 
and  be,  tbe  said  J.  Luther  Pierson,  then  and 
there  willfully,  maliciously,  and  unlawfully 
neglecting  and  refusing  to  allow  said  minor 
to  be  attended  and  prescribed  for  by  a  reg- 
ularly licensed  and  practicing  physician  and 
surgeon,  contrary  to  the  form  of  the  stat- 
ute In  such  case  made  and  provided." 

The  facts  disclosed  upon  the  trial  are  with- 
out substantial  dispute,  and  are  in  substance 
as  follows:  The  defendant  and  his  wife 
lived  at  Valhalla,  near  White  Plains,  N.  Y., 
with  an  Infant  girl,  16%  months  old,  whom 
they  had  adopted.  In  January,  1901,  the 
child  contracted  whooping  cough,  vrhlch  con- 
tinued to  ainict  her  until  about  the  20th  day 
of  February,  at  which  time  catarrhal  pneu- 
monia developed,  resulting  in  death  on  the 
23d  of  February,  1001.  The  defendant  testi- 
fied that  for  about  48  hours  before  the  child 
died  he  observed  .that  her  symptoms  were  of 
a  dangerous  character,  and  yet  be  did  not 
send  for  or  call  a  physician  to  treat  her,  al- 
though he  was  able  financially  to  do  so. 
His  reason  for  not  calling  a  physician  was 
that  be  believed  In  Divine  healing,  which 
could  be  accomplished  by  prayer.  He  stated 
that  he  belonged  to  the  Christian  Catholic 
Church  of  Chicago;  that  he  did  not  believe 
In  physicians,  and  bis  religious  faith  led  him 
to  believe  that  the  child  would  get  well  by 
prayer.  He  believed  In  disease,  but  believed 
that  religion  was  a  cure  of  disease. 

In  submitting  tbe  case  to  tbe  Jury  the  trial 
court  charged.  In  substance,  that,  before  the 
Jurors  could  convict  tbe  defendant,  they  must 
find  that  he  knew  that  tbe  child  was  III,  and 
deliberately  and  Intentionally  failed  or  re- 
fused to  call  a  physician,  or  to  give  the  child 
such  medicines  as  the  science  of  tbe  age 
would  say  would  be  proper  that  a  child  In 
Its  condition  should  have;  that  If  at  the 
time  be  refused  to  call  a  physician,  be  knew 


tbe  child  to  be  dangerously  ill,  his  belief 
constitutes  no  defense  whatever  to  the  charge 
made.  In  other  words,  no  man  can  be  per- 
mitted to  set  up  his  religious  belief  as  a 
defense  to  the  commission  of  an  act  which 
is  In  plain  violation  of  the  law  of  the  state. 
Tbe  Jury  rendered  a  verdict  of  guilty  of  the 
crime  as  charged.  The  Appellate  Division 
has  reversed,  but,  as  we  have  seen,  has  ex- 
amined the  facts  and  found  no  error  tliere- 
In,  but  rests  Its  reversal  upon  what  It  con- 
siders to  be  errors  of  law.  The  majority  of 
the  court  appears  to  have  entertained  tbe 
view  that  the  Indictment  failed  to  charge  a 
criminal  offense,  for  tbe  reason  that  It  did 
not  contain  an  allegation  that  tbe  case  was 
one  in  which  a  regularly  licensed  and  prac- 
ticing physician  ought  to  have  been  called. 
Section  288  of  the  Penal  Code,  so  far  as  is 
material  upon  the  question  under  considera- 
tion, provides  as  follows:  "A  person  who 
(1)  willfully  omits,  without  lawful  excuse,  to 
perform  a  duty,  by  law  Imposed  upon  him,  to 
fumlBh  food,  clothing,  shelter,  or  medical 
attendance  to  a  minor,  •  •  •  or  (4)  neg- 
lects, refuses  or  omits  to  comply  with  any 
provisions  of  this  section,  •  •  •  is  guilty 
of  a  misdemeanor."  It  would  seem  that  tbe 
legislative  Intent  in  adopting  this  provision 
of  the  Code  is  reasonably  clear,  although  pos- 
sibly more  precise  language  could  have  been 
employed.  It  contemplates  that  there  are 
persons  upon  whom  the  law  casts  a  duty  of 
caring  for  minors,  but  it  does  not  specify 
the  persons.  They  are,  however,  those  upon 
whom  the  duty  is  "by  law  imposed."  They 
are  designated  In  the  statutes  and  in  the  com- 
mon law  as  the  parents,  guardians,  or  those 
who  by  adoption  or  otherwise  have  assumed 
the  relation  in  loco  parentis.  The  duty  of 
such  a  person  is  speclfled  by  the  provisions 
of  tbe  section.  It  is  "to  furnish  food,  cloth- 
ing, shelter,  or  medical  attendance."  Giving 
the  statute  a  reasonable  construction,  by  ap- 
plying the  rule  of  necessity,  it  is  apparent 
that  it  means  tbe  necessary  food,  clothing, 
shelter,  or  medical  attendance  required  for 
the  preservation  of  the  health  and  life  of 
tbe  child.  We  quite  agree  that  the  Code  does 
not  contemplate  the  necessity  of  calling  a 
physician  for  every  trifling  complaint  with 
which  the  child  may  be  afflicted,  which  in 
most  instances  may  be  overcome  by  the  or- 
dinary household  nursing  by  members  of  the 
family;  that  a  reasonable  amount  of  discre- 
tion is  vested  in  parents  charged  with  the  du- 
ty of  maintaining  and  bringing  up  infant 
children;  and  that  the  standard  is  at  what 
time  would  an  ordinarily  prudent  person, 
solicitous  for  the  welfare  of  his  child  and 
anxious  to  promote  its  recovery,  deem  it  nec- 
essary to  call  in  the  services  of  a  physician. 
But  is  It  necessary  that  all  of  this  should  be 
set  forth  in  the  indictment?  Tbe  indict- 
ment has  alleged  that  the  defendant  unlaw- 
fully omitted  to  perform  a  duty  imposed  upon 
him,  to  furnish  medical  attendance  for  the 
child.    If  the  medical  attendance  was  not 
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necessary.  It  was  not  a  duty  required  of  the 
defendant  to  furnish  It;  but,  If  It  was  neces- 
sary, then  it  was  his  duty  to  furnish  it,  and 
his  failure  to  do  so  would  be  an  unlawful 
omission  to  perform  a  duty  imposed,  as  char- 
ged In  the  Indictment  We  therefore  think 
t^at  the  criticism  made  upon  the  Indictment 
cannot  be  sustained. 

It  Is  now  contended  that  section  288  of  the 
Penal  Code  does  not.  In  terms  or  in  effect, 
make  It  the  duty  of  any  one  to  furnish  medi- 
cal attendance  to  a  minor  child,  and  that  un- 
der the  common  law  It  Is  not  part  of  the 
doty  of  parents  to  provide  medical  attend- 
ance for  their  children.  We  hare  abready  con- 
sidered. In  part,  the  provisions  of  the  sec- 
tion, and  have  indicated  our  conclusion  that 
the  clause,  "a  duty  by  law  Imposed,"  as  found 
In  this  section,  had  reference  to  the  person 
upon  whom  the  law  imitosed  the  duty  of  car- 
ing for  minors,  leaving  it  to  the  provisions 
of  the  section  to  particularize  as  to  the  char- 
acter of  those  duties.  In  other  words,  that 
the  section,  properly  construed,  means  that 
a  person  upon  whom  the  law  has  Imposed 
the  duty  to  care  for  a  minor,  who  willfully 
omits,  without  lawful  excuse,  to  furnish  such 
minor  with  necessary  food,  clothing,  shelter, 
or  medical  attendance,  Is  guilty  of  a  misde- 
meanor. Under  this  construction  of  the  stat- 
ute, the  duty  of  parents  to  furnish  medical 
attendance  for  their  children  is  expressly  pro- 
vided for,  and  Is  made  obligatory  upon  them, 
even  if  they  were  exempt  from  such  duty  un- 
der the  common  law.  These  views  are  in 
harmony  with  section  289  of  the  Penal  Code, 
which  provides  that  "a  person  who  (1)  will- 
fully causes  or  permits  the  life  or  limb  of  any 
child  actually  or  apparently  under  the  age 
of  sixteen  years  to  be  endangered,  or  Its 
health  to  be  injured,  or  its  morals  to  become 
depraved,  •  •  *  Is  guilty  of  a  misde- 
meanor," and  are  also  in  accord  with  the 
view  taken  by  this  court  In  the  case  of  Cow- 
ley V.  People,  83  N.  Y.  464,  38  Am.  Rep.  464, 
in  which  the  Judgment  of  conviction  was 
sustained,  where  the  Indictment  charged  the 
injury  to  the  child's  health  by  reason  of  a 
neglect  to  furnish  and  administer  to  it  prop- 
er and  sufficient  medicine  and  furnish  proper 
medical  attendance,  under  the  latter  section 
of  the  Code. 

We  are  thus  brought  to  a  consideration  of 
what  Is  meant  by  the  term  "medical  attend- 
ance." Does  it  mean  a  regularly  licensed 
physician,  or  may  some  other  person  render 
"medical  attendance?"  The  foundation  of 
medical  science  was  laid  my  Hippocrates,  in 
Oreece,  500  years  before  the  Christian  era. 
His  discoveries,  experiences,  and  observa- 
tions were  further  developed  and  taught  in 
the  schools  of  Alexandria  and  Salerno,  and 
liave  come  down  to  us  through  all  the  Inter- 
vening centuries,  yet  medicine,  as  a  science, 
made  but  little  advance  in  northern  Europe 
for  many  years  thereafter— practically  none 
until  the  dawn  of  the  eighteenth  century. 
After  the  adoption  of  Christianity  by  Rome, 


and  the  conversion  of  the  greater  part  of 
Europe,  there  commenced  a  growth  of  legends 
of  miracles  connected  with  the  lives  of  great 
men  who  became  benefactors  of  humanity. 
Some  of  these  have  been  canonized  by  the 
church,  and  are  to-day  looked  upon  by  a  large 
portion  of  the  Christiaji  world  as  saints  who 
had  miraculouB  power.  The  great  majority 
of  miracles  recorded  bad  reference  to  the 
healing  of  the  sick  through  Divine  interven- 
tion, and  so  extensively  was  this  belief  root- 
ed In  the  minds  of  the  people  that  for  a 
thousand  years  or  more  it  was  considered 
dishonorable  to  practice  physic  or  surgery. 
At  the  I^iateran  Council  of  the  Church,  held 
at  the  beginning  of  the  thirteenth  century, 
pbysiclans  were  forbidden,  under  pain  of  ex- 
pulsion from  the  church,  to  undertake  medi- 
cal treatment  without  calling  in  a  priest; 
and  as  late  aa  250  years  thereafter  Pope  Plus 
V  renewed  the  command  of  Pope  Innocent 
by  enforcing  the  penalties.  The  curing  by 
miracles,  or  by  interposition  of  Divine  pow- 
er, continued  ttirougbout  Christian  Europe 
during  the  entire  period  of  the  Middle  Ages, 
and  was  the  mode  of  treating  sickness  rec- 
ognized by  the  church.  This  power  to  heal 
was  not  confined  to  the  Catholics  alone,  but 
was  also  in  later  years  Invoked  by  Prot- 
estants and  by  rulers.  We  are  told  that  Hen- 
ry VIII,  Queen  Elizabeth,  the  Stuarts,  James 
I,  and  Charles  I,  all  possessed  the  power  to 
cure  epilepsy,  scrofula,  and  other  diseases 
known  as  the  "king's  evil";  and  there  Is  In- 
controvertible evidence  that  Charles  II,  the 
most  thorough  debauchee  who  ever  sat  on 
the  English  throne,  possessed  this  miracu- 
lous gift  In  a  marked  degree,  and  that  for  the 
purpose  of  effecting  cures  he  touched  nearly 
a  hundred  thousand  persons. 

With  the  commencement  of  the  eighteenth 
century  a  number  of  Important  discoveries 
were  made  In  medicine  and  surgery,  which 
eHected  a  great  change  In  public  sentiment, 
and  these  have  been  followed  by  numerous 
discoveries  of  specifics  In  drugs  and  com- 
pounds. These  discoveries  have  resulted  in 
the  establishment  of  schools  for  experiments 
and  colleges  throughout  the  civilized  world 
for  the  special  education  of  those  who  have 
chosen  the  practice  of  medicine  for  their  pro- 
fession. These  schools  and  colleges  have 
gone  a  long  way  in  establishing  medicine  as 
a  science,  and  such  it  has  come  to  be  recog- 
nized in  the  law  of  our  land.  By  the  middle 
of  the  eighteenth  century  the  custom  of  call- 
ing upon  practitioners  of  medicine  in  case  of 
serious  illness  had  become  quite  general  in 
England,  France,  and  Germany,  and,  indeed, 
to  a  considerable  extent,  throughout  Europe 
and  in  this  country.  From  that  time  on,  the 
practice  among  the  people  of  engaging  phy- 
sicians has  continued  to  increase,  until  it  ha» 
come  to  be  regarded  as  a  duty  devolving  up- 
on persons  having  the  care  of  others  to  call 
upon  medical  assistance  in  case  of  serious 
illness.  Schouler,  in  his  work  on  Domestic 
Relations,  at  page  318,  speaking  upon  the 
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subject  of  pareotal  duty  in  the  maintenance 
of  children,  says:  "It  Is  a  plain  precept  of 
universal  law  that  young  and  tender  beings 
should  be  nurtured  and  brought  up  by  their 
parents,  and  this  precept  have  all  nations 
enforced."  And  again,  at  page  548,  speaking 
upon  the  subject  of  what  constitutes  necessa- 
ry maintenance,  he  says:  "Food,  lodging, 
clothes,  medical  attendance,  and  education, 
to  use  concise  words,  constitute  the  five  lead- 
ing elements  in  the  doctrine  of  the  infant's 
necessaries."  In  England  the  first  statute 
upon  the  subject  to  which  our  attention  lias 
been  called,  was  that  of  31  &  32  Vict.  c.  122, 
§  37,  which  made  it  the  duty  of  persons  hav- 
ing the  care  of  infants  to  provide  them  with 
"medical  aid."  This  statute  was  amended  in 
1894  by  57  &  58  Vict  c.  41,  so  as  to  read  sub- 
stantially the  same  as  section  289  of '  our 
Penal  Code,  to  which  we  have  referred.  Our 
own  statute  upon  the  subject  was  adopted  as 
part  of  the  Penal  Code,  chapter  676,  p.  70,  of 
the  Laws  of  1881,  containing  the  section  un- 
der which  the  defendant  is  indicted. 

Formerly  no  license  or  certificate  was  re- 
quired of  a  person  who  undertook  the  prac- 
tice of  medicine.  A  certificate  or  diploma  of 
an  incorporated  medical  college  was  looked 
upon  by  the  public  as  furnishing  the  neces- 
sary qnallficatlon  for  a  person  to  engage  in 
the  practice  of  such  profession.  The  result 
was  that  many  persons  engaged  in  the  prac- 
tice of  medicine  who  bad  acquired  no  scien- 
tific knowledge  with  reference  to  the  char- 
acter of  diseases  or  of  the  ingredients  of 
drugs  tliat  they  administered,  some  of  whom 
imposed  upon  the  public  by  purchasing  di- 
plomas from  fraudulent  concerns  and  adver- 
tising them  as  real.  This  resulted  in  the 
adoption  of  several  statutes  upon  the  subject. 
The  first  statute  to  which  we  call  attention 
Is  chapter  513,  p.  723,  of  the  Laws  of  1880, 
in  which  every  person,  before  commencing  to 
practice  physic  and  surgery,  is  required  to 
procure  himself  to  be  registered  in  the  office 
of  the  clerk  of  the  county  where  he  intends 
to  practice,  giving  the  authority  under  which 
he  claims  the  right  to  engage  in  the  profes- 
sion, either  by  diploma  or  license,  and  mak- 
ing a  violation  of  the  provisions  of  the  act 
a  misdemeanor.  Although  this  statute  was 
an  amendment  of  chapter  746,  p.  1793,  of 
the  Laws  of  1872,  it  is  the  first  statute  that 
we  have  found  which  prohibits  the  practice 
of  medicine  by  any  other  than  a  person  pos- 
sessing a  diploma  from  a  medical  college  con- 
ferring upon  him  the  degree  of  doctor  of 
medicine,  or  a  certificate  from  the  constituted 
authorities  giving  him  the  right  to  practice. 
This  was  followed  by  the  Laws  of  1887,  p. 
853,  c.  647,  entitled,  "An  act  to  regulate  the 
licensing  and  registration  of  physicians  and 
surgeons,  and  to  codify  the  medical  laws  of 
the  state  of  New  York,"  which  has  been  fur- 
ther amended  and  carried  into  the  public 
liealth  law  of  1893,  pp.  1541-1547,  §§  140-153, 
inclusive,  in  which  there  is  an  absolute  prohi- 
bition to  practice  physics  unless  the  person  be 


a  regularly  licensed  physician  in  accordance 
with  the  provisions  of  the  act. 

It  will  be  observed  that  the  provision  of 
the  Penal  Code  under  consideration  was  flrst 
adopted  in  1881,  following  the  statute  of  188U 
prohibiting  the  practice  of  medicine  by  other 
than  physicians  duly  qualified  In  accordance 
with  the  provisions  of  the  act.  This,  we 
tliink,  is  significant.  The  Legislature  first 
limits  the  right  to  practice  medicine  to  those 
who  have  been  licensed  and  registered,  er 
have  received  a  diploma  from  some  incorpo- 
rated college,  conferring  upon  them  the  de- 
gree of  doctor  of  medicine;  and  then  the  fol- 
lowing year  it  enacts  the  provision  of  the 
Penal  Code  under  consideration,  in  which  It 
requires  the  procurement  of  medical  attend- 
ance under  the  circumstances  to  which  we 
have  called  attention.  We  think,  therefore, 
that  the  medical  attendance  required  by  the 
Code  is  the  authorized  medical  attendance 
prescribed  by  the  statute;  and  this  view  Is 
strengthened  from  the  fact  that  the  third 
subdivision  of  this  section  of  the  Code  re- 
quires nurses  to  r^>ort  certain  conditions  of 
infants  under  two  weeks  of  age  "to  a  legally 
qualified  practitioner  of  medicine  of  the  city, 
town  or  place  where  such  child  is  being  cared 
for,"  thus  particularly  specifying  the  kind  of 
practitioner  recognized  by  the  statute  as  a 
medical  attendant. 

The  remaining  question  which  we  deem  It 
necessary  to  consider  is  the  claim  that  the 
provisions  of  the  Code  are  violative  of  the 
provisions  of  Const,  art  1,  f  3,  which  pro- 
vides that  "the  free  exercise  and  enjoyment 
of  religious  profession  and  worship,  without 
discrimination  or  preference,  shall  forever  be 
allowed  in  this  state  to  ail  mankind;  and  no 
person  shall  oe  rendered  Incompetent  to  be 
a  witness  on  account  of  his  opinions  on  mat- 
ters of  religious  belief;  but  the  liberty  of 
conscience  hereby  secured  shall  not  be  so 
construed  as  to  excuse  acts  of  licentiousness, 
or  justify  practices  inconsistent  with  the 
peace  or  safety  ot  this  state."  The  peace 
and  safety  of  the  state  Involve  the  protec- 
tion of  the  lives  and  health  of  its  children, 
as  well  as  the  obedience  to  its  laws.  Fuil 
and  free  enjoyment  of  religions  profession 
and  worship  is  guarantied,  but  acts  which 
are  not  worship  are  not.  A  person  cannot, 
under  the  guise  of  religious  belief,  practice 
polygamy,  and  still  be  protected  from  our 
statutes  constituting  the  crime  of  bigamy. 
He  cannot  under  the  belief  or  profession 
of  belief  that  he  should  be  relieved  from  the- 
care  of  children,  be  excused  from  punish- 
ment for  slaying  those  who  have  been  bom 
to  him.  Children,  when  bom  into  the  worlds 
are  utterly  helpless,  having  neither  the  pow- 
er to  care  for,  protect  or  maintain  them- 
selves. They  are  exposed  to  ail  the  ills  to 
which  flesh  is  heir,  and  require  careful  nurs- 
ing, and  at  times,  when  danger  is  present, 
the  help  of  an  experienced  physician.  But 
the  law  of  nature,  as  well  as  the  common 
law,  devolves  upon  the  parents  the  duty  of 
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caring  for  tbeir  yonng  In  sickness  and  ta 
nealth,  and  of  doing  whatever  may  be  nec- 
essary for  tbeir  care,  maintenance,  and  pres- 
ervation. Including  medical  attendance.  If 
necessary;  and  an  omission  to  do  this  Is  a 
public  wrong,  wblcb.tbe  state,  under  Its  po- 
lice powers,  may  prevent  The  Legislature 
la  the  sovereign  power  of  the  state.  It  may 
enact  laws  for  the  maintenance  of  order  by 
prescribing  a-  punishment  for  those  who 
transgress.  While  it  has  no  power  to  de- 
prive persons  of  life,  liberty,  or  property 
without  dne  process  of  law.  It  may,  in  case 
of  the  commission  of  acts  which  are  public 
wrongs  or  which  are  destructive  of  private 
rights,  specify  that  for  which  the  punishment' 
shall  be  death,  Imprisonment,  or  the  for- 
feiture of  property.  Barker  v.  People,  8 
Cow.  686-704,  15  Am.  Dec.  322;  Lawton  T. 
Steele,  119  N.  Y.  226-236,  23  N.  B.  878,  7  L. 
R.  A.  134,  16  Am.  St  Rep.  813;  Thurlow  v. 
Massachusetts,  6  How.  604-583,  12  L.  Ed. 
256. 

We  are  aware  that  there  are  people  who 
believe  that  the  Divine  power  may  be  Invok- 
ed to  heal  the  sick,  and  that  faith  Is  all  that 
is  reqnired.  There  are  others  who  believe 
that  the  Creator  has  supplied  the  earth,  na- 
ture's storehouse,  with  everything  that  man 
may  want  for  his  support  and  maintenance. 
Including  the  restoration  and  preservation  of 
his  health,  and  that  he  is  left  to  work  out  his 
own  salvation,  under  fixed  natural  laws. 
There  are  still  others  who  believe  that  Chris- 
tianity and  science  go  band  in  hand,  both 
proceeding  from  the  Creator;  that  science  Is 
bnt  the  agent  of  the  AlQilghty  through  which 
He  accompllsbeB  results;  and  that  both  sci- 
ence and  Divine  power  may  be  Invoked  to- 
gether to  restore  diseased  and  suffering  hu- 
manity. But  sitting  as  a  court  of  law  for 
the  purpose  of  construing  and  determining 
the  meaning  of  statutes,  we  have  nothing  to 
do  with  these  variances  in  religious  beliefs, 
and  have  no  power  to  determine  which  Is 
correct  We  place  no  limitations  upon  the 
power  of  the  mind  over  the  body,  the  power 
of  faith  to  dispel  disease,  or  the  power  of  the 
Supreme  Being  to  heal  the  sick.  We  merely 
declare  the  law  as  given  us  by  the  Legisla- 
ture. We  have  considered  the  legal  proppsi- 
tlon  raised  by  the  record,  and ,  have  found 
no  error  on  the  part  of  the  trial  court  that 
called  for  a  reversal.  The  other  questions 
ta  the  case  Involve  questions  of  fact  which 
are  not  brought  up  for  review,  and  conse- 
quently are  not  before  us  for  consideration. 

The  order  of  the  Appellate  Division  revers- 
ing the  judgment  of  conviction  should  be  re- 
versed, and  the  Judgment  of  conviction  of 
tiM  trial  court  affirmed. 

OULUBiN,  J.  I  concur  In  the  opinion  of 
Judge  HAIOHT.  The  state,  as  parens  pa- 
triae, is  authorized  to  legislate  for  the  pro- 
tection of  children.  Aa  to  an  adult  (except 
possibly  in  the  case  of  a  contagious  disease 
which  would  affect  the  health  of  others),  I 


think  there  is  no  power  to  prescribe  what 
medical  treatment  he  shall  receive,  and  that 
he  is  entitled  to  follow  bis  own  election, 
whether  that  election  be  dictated  by  religious 
belief  or  other  consideration. 

PARKER,  C.  J.,  and  BARTLETT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  MAR- 
TIN,  J.,  not  voting. 

Order  reversed,  etc. 

aw  N.  T.  «B) 
KOLB  V.  NATIONAL  SURETY  CO.  et  al. 

(Court  of  Appeals  of  New  York.     Oct  18, 
1903.) 

SURBTT   COMPANY— SUBROGATION^IUDQMBNT 

IN  TORT— RELEASE  OF  ONE  DEFENDANT 

—RELIEF  IN  EQUITY. 

1.  A  surety  company  paid  a  debt  on  a  judg* 
ment  recovered  In  tort  against  several  defend* 
ants,  for  one  of  whom  it  was  surety  on  appeal 
from  the  judgment  By  an  order  of  the  court  it 
was  subrogated  to  all  the  rights  and  securities 
of  the  judgment  creditor,  IncIudiDg  those  under 
a  contract  by  which  a  judgment  debtor  agreed 
to  pay  a  certain  sum  on  the  determination  of  the 
action,  on  payment  of  which  he  was  to  be  re- 
leased from  liability.  Held,  that  the  surety 
company  was  entitled  to  collect  such  sum 
against  the  debtor. 

2.  After  recovery  of  a  judgment  in  tort  pend- 
ing an  appeal,  one  of  the  judgment  debtors 
agreed  with  the  judgment  creditor  to  pay  a 
certain  sum  in  consideration  of  his  release  from 
the  judgment  A  surety  company  paid  the 
judgment  in  full,  and  was  subrogated  to  the 
rights  of  the  judgment  creditor  thereunder. 
Ueld,  that  the  judgment  debtor  could  not  be  re- 
leased from  the  agreement  on  the  ground  that 
the  surety  company  had  released  another  judg- 
ment debtor  in  consideration  of  the  payment  of 
his  proportionate  share  of  the  judgment,  where 
in  such  agreement  there  was  a  reservation  of  a 
right  to  enforce  the  judgment  against  the  other 
debtors. 

3.  Equity  will  not  relieve  a  joint  debtor  un- 
der a  judgment  in  tort  from  levy  of  execution 
to  enforce  his  agreement  to  pay  a  certain  sum 
on  the  judgment  in  consideration  of  his  release 
therefrom,  thereby  assisting  him  to  violate  bis 
express  agreement 

Appeal  from  Supreme  Court  Appellate  Di- 
vision,  Fourth   Department 

Action  by  John  Kolb  against  the  National 
Surety  Company  and  others.  From  a  Judg- 
ment of  the  Appellate  Division  (76  N.  Y. 
Supp.  1018)  affirming  a  Judgment  for  defend- 
ants, entered  on  a  dismissal  of  the  complaint 
plaintiff  appeals.    Affirmed. 

In  December,  1897,  Frank  Smith  recovered 
a  Judgment  against  this  plaintiff  and  the  de- 
fendants Theodore  G.  Smith  and  Stephen  W. 
Adwen  for  $1,125.13,  in  an  action  to  recover 
damages  for  wrongful  and  malicious  conduct 
Adwen  appealed,  and  gave  an-  undertaking, 
with  this  respondent  the  National  Surety 
Company,  as  surety.  Subsequently  his  ap- 
peal was  dismissed,  and  the  Judgment  was 
affirmed.  This  plaintiff,  Kolb,  and  Theodore 
Smith,  defendants  In  the  action,  also  appeal- 
ed, and  without  undertaking;  but  pending 
tbe  appeal  Kolb  settled  with  Frank  SmUb, 
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the  Judgment  creditor,  by  an  agreement  to 
pay  $400  In  any  and  all  events,  which  sum, 
at  the  election  of  Smith,  was  payable  before 
or  upon  the  final  determination  of  the  action, 
and  upon  payment  whereof  he  was  to  be  re- 
leased. The  agreement  reserred  Smith's 
claim  against  Adwen  to  the  extent  of  at 
least  one-third  of  the  Judgment  Eventually 
nil  appeals  were  dismissed,  whereupon  Smith, 
the  Judgment  creditor.  In  September,  1898, 
In  Hen  of  enforcing  his  Judgment  by  execu- 
tion, commenced  an  action  against  the  surety 
company  to  recover  the  whole  amount  of  his 
Judgment,  and  In  that  action  bad  a  Judg- 
ment, in  February,  1899,  for  $1,3G2.58  dam- 
ages and  costs.  Subsequently,  upon  appli- 
cation of  the  defendant  the  surety  company, 
It  was  ordered  that  upon  its  payment  to  Smith 
of  the  full  amount  of  bis  Judgment  It  should 
be  subrogated  to  all  of  his  rights  under  the 
Judgment  against  Kolb  and  the  other  original 
Judgment  debtors,  and  to  all  securities,  Includ- 
ing his  contract  with  Kolb.  Smith  compiled 
with  the  order,  assigned  his  Judgments  and  his 
contract,  and  received  payment  In  full  of  what 
was  due  him.  Thereupon  the  surety  com- 
pany, being  possessed  of  Smith's  Judgment, 
issued  execution  to  the  sheriff  directing  him 
to  collect  from  Kolb  $400  and  from  Theodore 
Smith  $648.30.  Adwen,  the  other  Judgment 
.  debtor,  had  paid  the  surety  company  $593.13, 
upon  its  agreement  not  to  enforce  the  Judg- 
ment further  against  him.  That  agreement 
also  reserved  to  the  company  the  right  to 
collect  the  balance  due  on  the  Judgment 
against  the  other  Judgment  debtors.  Theo- 
dore Smith  was  Insolvent,  and  the  amount 
named  in  the  execution  against  him  repre- 
sented the  balance  remaining  unpaid  upon 
the  Judgment  after  deducting  the  sum  of 
$400  agreed  to  be  paid  by  Kolb,  and  the  sum 
of  $593.13  paid  by  Adwen.  Upon  the  Issu- 
ance of  the  execution,  Kolb  at  once  com- 
menced this  action  against  the  surety  com- 
pany and  the  others  to  restrain  the  enforce- 
ment by  the  surety  company  of  the  Judgment 
through  the  execution,  and  to  compel  the  dis- 
charge of  the  Judgment.  At  the  Special  Term 
the  defendant  the  surety  company  was  held 
to  be  entitled  to  enforce  the  Judgment  assign- 
ed to  it  by  Frank  Smith,  and  the  plaintiff's 
complaint  was  dismissed  upon  the  merits. 
The  Judgment  entered  upon  that  determina- 
tion was  affirmed  by  the  Appellate  Division 
in  the  Fourth  Department,  and  the  plaintiff, 
Kolb,  has  appealed  to  this  court 

Charles  Van  Voorhls,  for  appellant  Na- 
thaniel Foote,  for  respondenta. 

GRAY,  J.  (after  stating  the  facts).  The 
appellant  argues  that  when  the  surety  com- 
pany paid  the  Judgment  recovered  by  Smith 
the  effect  was  the  same  as  though  Adwen, 
for  whom  it  was  surety,  had  paid  the  Judg- 
ment against  him  and  his  codefendants; 
that,  as  a  Judgment  recovered  in  tort,  it  was 
extinguished  by  the  payment,  and  that  no 


right  of  contribution  against  this  plaintiff 
or  Theodore  Smith,  who  were  Joint  tort  feas- 
ors with  Adwen,  survived  or  existed.  The 
general  proposition  is  true  that  there  Is  no 
right  of  contribution  as  between  wrongdoers 
which  can  be  enforced;  for  a  court  of  equi- 
ty, which  alone  would  have  Jurisdiction  of 
such  an  action,  will  refuse  to  lend  Its  aid  to 
those  who  have  been  guilty  of  illegal  con- 
duct, or  who  do  not  come  before  it  with  clean 
hands.  The  legal  principle  upon  which  con- 
tribution among  those  Jointly  indebted  rests 
is  as  Just  when  wrongdoers  are  concerned 
as  in  other  cases  where  if  Is  allowed,  and 
the  refusal  of  a  court  to  entertain  an  action 
to  compel  it  is  based  upon  considerations  of 
the  nature  of  the  complainant's  liability  and 
the  association  of  the  parties  who  Incurred 
it  That  this  doctrine  of  equity  would  or 
should  exclude  from  relief  a  surety  who,  like 
this  respondent,  has  been  decreed  by  the 
court  to  be  entitled  to  be  subrogated  to  the 
rights  and  remedies  of  the  Judgment  creditor, 
and  Is,  In  effect  In  the  position  of  a  pur- 
chaser from  the  latter  of  the  Judgment,  I  do 
not  believe.  If  there  is  a  precedent  I  do 
net  find  it,  for  such  extreme  application  of 
the  doctrine.  In  the  first  place,  a  surety 
who  pays  a  debt  Is,  by  the  well-settled  law 
of  the  land,  entitled  to  stand  in  the  shoes 
of  the  creditor,  or  to  be  subrogated  to  all  of 
his  rights,  remedies,  and  securities  with  re- 
spect to  any  'fund  or  Hen;  not  upon  any  con- 
tractual basis,  but  upon  established  prin- 
ciples of  equity,  or,  as  said  by  Chancellor 
Kent  In  Cheesebrough  v.  Millard,  1  Johns. 
Ch.  412,  "on  mere  equity  and  benevolence." 
Ill  the  second  place,  the  surety  In  this  case 
does  not  come  within  the  reprobation  of  the 
court  In  any  aspect;  for,  the  principle  of 
equal  contribution  being  a  Jilst  one,  even  as 
between  wrongdoers,  and  the  denial  of  its 
recognition  resting  upon  especial  grounds. 
which  would  be  peculiar  to  the  complainant 
in  the  bill  for  equitable  relief,  this  surety  is 
not  embarrassed  by  asking  for  that  which 
the  court  had,  In  the  Adwen  proceeding,  ac- 
corded to  it  It  is  innocent  of  any  wrong- 
doing. That  It  has  paid  an  indebtedness, 
arising  upon  a  Judgment  in  tort  against  sev- 
eral, for  one  of  the  Judgment  debtors,  should 
not  as  a  matter  of  natural  Justice,  deprive  it 
of  the  right  approved  as  it  Is  by  a  decree 
of  the  court,  to  compel  the  Joint  debtors  to 
contribute  proportionately  to  the  payment 
of  the  Judgment  now  Its  property.  The  right 
of  subrogation  is  founded  In  natural  Justice, 
and  it  eliould  be  given  effect  upon  purely 
equitable  considerations. 

But,  if  my  conclusion  In  this  respect  were 
incorrect  there  is  the  further  aspect  of  this 
case  that  this  surety,  as  against  this  plain- 
tiff, was  seeking  to  compel  payment  by  him 
of  the  proportion  of  a  Judgment  which  he, 
by  his  agreement  had  promised  to  pay  in 
any  event,  and  had  recognised  as  a  debt 
The  surety  Is  acting  most  equitably,  and, 
whether  it  be  regarded  as  standing  for  Ad- 
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•wen  or  not.  It  Is  demanding  only  that  whicb 
the  agreement  of  the  appellant  provided  for. 
Both  in  that  agreement  as  In  that  with  Ad- 
wen  the  reservation  of  the  surety's  rights  to 
hold  the  other  debtors  prevented  a  payment 
upon  the  Judgment  by  either  from  operating 
to  discharge  it  as  against  the  others  equal- 
ly liable  therein.  See  Gilbert  v.  Finch,  173 
N.  T.  455,  68  N.  B.  183. 

But  there  Is  another  conclusive  objection 
to  the  maintenance  of  this  action,  and  that 
Is  tliat  this  appellant  does  not  commend 
himself  to  the  equitable  consideration  of  the 
court.  As  a  Joint  tort  feasor,  he  is  sub- 
ject to  the  operation  of  the  rule  that  a  court 
of  equity  will  not  listen  to  one  seeking  to 
be  relieved  of  his  liability  under  a  Joint  Judg- 
ment In  tort  He  has  no  more  right  to  de- 
mand equitable  intervention  in  bis  behalf 
than  if  the  Judgment,  creditor  had  assigned 
his  Judgment  to  some  stranger  to  the  parties, 
and  the  purchaser  -was  enforcing  It  as 
against  him  as  one  of  the  Judgment  debtors. 
How  can  the  appellant  come  Into  a  court  of 
equity  and  ask  that  he  be  relieved  from 
paying  a  proportion  of  the  Judgment  which 
be  had  agreed  to  pay,  and  which,  in  fact, 
is  less  than  what  might  be  exacted  from 
him  as  his  proportion?  His  position  is  high- 
ly Inequitable  whether  he  be  regarded  as 
one  of  several  joint  tort  feasors  seeking  im- 
munity from  contribution,  or  whether  he  be 
regarded  as  violating  his  express  agreement 
and  as  seeking  to  escape  the  liability  he  had 
recognized  as  existing  under  the  Judgment 
against  him. 

I  think  the  Judgment  appealed  from  Is 
right,  and  that  It  should  be  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  HAIGHT,  VANN, 
and  WERNER,  JJ.  (and  CULLBN,  J.,  on  last 
ground),  concur.    MARTIN,  J.,  absent 

Judgment  affirmed. 


(176  N.  T.  213) 

In  re  BROOKLYN  UNION  ELEVATED  R. 
CO.  et  al. 

(Court  of  Appeals  of  New  York.     Oct  13. 
1903.) 

EMINENT   DOMAIN— PROCBDURE— COSTS   TO 
LANDOWNER. 

1.  A  landowner  is  entitled  to  recover  the  same 
amount  of  costs  that  a  defendant  may  recover 
under  Code  Civ.  Proc.  {  3251— $10  for  the  pro- 
ceedings before  notice  of  trial,  $15  after  such 
notice,  and  $30  costs  for  trial  of  an  issue  of 
fact,  and  $10  for  trial  exceeding  two  daya— 
where  the  compensation  awarded  by  the  com- 
missioners under  Code  Civ.  Proc.  i  3372,  ex- 
ceeds the  amount  offered  by  the  corporation 
seeking  to  condemn  the  land,  with  interest  from 
the  time  the  offer  was  made,  when  he  has  pre- 
vailed in  the  Supreme  Coart  after  trial. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

In  the  matter  of  the  petition  of  the  Brook- 
lyn Union  Elevated  Railroad  Company  to  ac- 


quire a  right  of  way.  From  an  order  of  the 
Appellate  Division  (81  N.  Y.  Supp.  527)  re- 
versing an  order  of  the  Special  Term  relaxing 
a  bin  of  costs,  Theodore  B.  Case  appeals. 
Reversed. 

Cyrus  V.  Washburn,  for  appellant  Alex- 
ander S.  Lyman  and  Qeorge  D.  Yeomans,  for 
respondent 

BARTLETT,  J.  This  appeal  Is  certified  by 
the  Appellate  Division,  and  three  questions 
are  submitted  for  the  consideration  of  thU 
court.  This  is  a  proceeding  under  the  con- 
demnation law  of  the  Code  of  Civil  Proce- 
dure, brought  by  the  plaintiff  railroad  com- 
pany to  acquire  title  to  the  easements  or 
property  rights  appurtenant  to  the  premises 
of  the  defendant  owner.  An  offer  to  the  de- 
fendant was  made  by  the  plaintift  company 
as  permitted  by  the  condemnation  law.  No 
answer  was  Interposed,  commissioners  were 
appointed,  and  the  proceedings  were  conduct- 
ed thereafter  under  section  3372  of  the  Code 
of  Civil  Procedure.  The  commissioners 
awarded  nearly  seven  times  the  amount  as 
compensation  for  the  easements  or  property 
rights  taken  as  that  named  in  the  offer.  The 
court,  on  confirming  the  report  of  the  com- 
missioners, granted  the  defendant  costs  to  be 
taxed  in  pursuance  of  section  3372.  The  de- 
fendant presented  to  the  clerk  for  taxation  a 
bill  as  follows:  Before  notice  of  trial,  $10; 
after  notice  of  trial,  $15;  trial  fee,  $30;  trial 
occupied  more  than  tv^'o  days,  $10;  total, 
$05.  The  clerk  disallowed  all  of  these  items, 
and  the  defendant  moved  for  a  retaxation, 
which  was  granted;  the  Special  Term  allow- 
ing all  the  items  thus  rejected  by  the  clerk. 
The  plaintiff  appealed  to  the  Appellate  Di- 
vision, where  the  order  of  the  Special  Term 
was  reversed,  the  court  holding  that  the 
defendant  was  not  entitled  to  any  statutory 
costs.  The  learned  court  opens  its  opinion 
with  this  statement:  "If  the  question  pre- 
sented by  thi.s  appeal  were  a  new  one,  it 
might  well  be  held  that,  under  section  ^72 
of  the  Code  of  Civil  Procedure,  a  landowner 
who  is  awarded  for  his  property  more  than 
was  offered  to  him  by  the  party  seeking  to 
condemn  it  is  entitled  to  recover  costs  as 
though  a  trial  had  been  had.  But  a  different 
view  has  been  so  often  taken  by  courts  of 
concurrent  Jurisdiction  that  we  deem  a  con- 
trary rule  to  be  established  by  authority." 
This  statement  is  followed  by  the  citation  of 
three  authorities,  which  will  be  presently  ex- 
amined. 

It  will  be  profitable  to  consider  at  the  out- 
set briefiy,  the  scheme  of  the  condemnation 
1.1W  as  to  trials  before  the  court  and  the  com- 
missioners. A  proceeding  under  this  statute 
is  Instituted  by  a  petition,  which  Is  to  be 
taken  as  a  complaint  Section  3360.  Upon 
presentation  of  the  petition  the  owner  of  the 
property  may  appear  and  interpose  an  an- 
swer. Section  3365.  The  issues  raised  by 
the  petition  and  answer  may  be  tried  by  the 
court  or  sent  to  a   referee.    Section  3367. 
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After  sncb  trial,  Judgment  shall  be  entered 
pursuant  to  the  direction  of  the  court  or 
referee,  and,  If  In  favor  of  the  defendant,  the 
petition  shall  be  dismissed,  with  oosts,  to.  be 
taxed  by  the  clerk  at  the  same  rates  as  are 
allowed,  of  course,  to  the  defendant  prevail- 
ing In  an  action  In  the  Supreme  Ck>urt,  In- 
cluding allowances  for  proceedings  before 
and  after  notice  of  trial.  Section  3369.  It 
Is  to  be  observed  that  the  foregoing  practice 
applies  exclusively  to  the  conduct  of  a  case, 
where  the  defendant  serves  an  answtf.  Sec- 
tion 3372  regulates  the  practice  where  no  an- 
swer is  interposed,  but  an  offer  is  Mther 
made  or  not  made.  This  section  opens  with 
the  following  language:  "In  all  cases  where 
the  owner  is  a  resident  and  not  under  legal 
disability  to  convey  title  of  real  property,  the 
plaintiff,  before  service  of  his  petition  and 
notice,  may  make  a  written  offer  to  purchase 
the  property  at  a  specified  price,  which  must 
witliin  ten  days  thereafter  be  filed  in  the 
office  of  the  clerk  of  the  county  where  the 
property  is  situated;  and  which  cannot  be 
given  in  evidence  before  the  commissioners, 
or  considered  by  them.  The  owner  may,  at 
the  time  of  the  presentation  of  the  petition, 
or  at  any  time  previously,  serve  notice  in 
writing  of  the  acceptance  of  plaintiff's  offer, 
and  thereupon  the  plaintiff  may,  upon  filing 
tlie  petition,  with  proof  of  the  making  of  the 
offer  and  its  acceptance,  enter  an  order  that 
upon  payment  of  the  compensation  agreed 
upon,  he  may  enter  into  possession  of  the 
real  property  described  in  the  petition,  and 
take  and  hold  it  for  the  public  nse  therein 
specified;  if  the  order  is  not  accepted,  and 
the  compensation  awarded  by  the  commis- 
sioners does  not  exceed  the  amount  of  the 
offer,  with  interest  from  the  time  it  was 
made,  no  costs  shall  be  allowed  to  either 
party."  We  now  come  to  that  portion  of  tlie 
section  applicable  to  the  case  at  bar:  "If  the 
compensation  awarded'  shall  exceed  the 
amount  of  the  offer,  with  Interest  from  the 
time  it  was  made,  or  if  no  offer  was  made, 
the  court  shall,  in  the  final  order,  direct 
that  the  defendant  recover  of  the  plaintiff  the 
costs  of  the  proceeding,  to  be  taxed  by  the 
clerk  at  the  same  rate  as  is  allowed,  of 
course,  to  the  defendant  when  he  is  the  pre- 
vailing party  in  an  action  In  the  Supreme 
Court,  Including  the  allowances  for  proceed- 
ings before  and  after  notice  of  trial,  and  the 
court  may  also  grant  an  additional  allowance 
of  costs,  not  exceeding  five  percentum  upon 
the  amount  awarded."  The  remainder  of  the 
section  has  no  bearing  upon  this  discussion. 
The  defendant's  case  falls  precisely  wlthiu 
the  letter  and  spirit  of  the  provision  last 
quoted.  The  petitioner  served  an  offer, 
which  defendant  did  not  accept,  but,  on  the 
contrary,  recovered  nearly  seven  times  the 
amount  thereof. 

As  before  pointed  out,  the  condemnation 
law  provides  for  two  forms  of  trial.  If  an 
answer  is  served,  the  trial  is  before  the  court 
or  «  referee,  and  the  defendant,  if  success- 


ful, is  allow;ed  costs  as  of  course  in  an  ac- 
tion. If  there  Is  no  answer  interposed,  no 
offer  made,  or,  if  made,  not  accepted,  and  the 
defendant  recovers  a  larger  sum  -than  the 
amount  named  therein,  or  recovers  In  ab- 
sence of  offer,  he  is  allowed  costs  "to  be  tax- 
ed by  the  clerk  at  the  same  rate  as  Is  allow- 
ed, of  course,  to  the  defendant  when  be  is 
the  prevailing  party  in  an  action  in  the  Su- 
preme Court,  including  the  allowances  for 
proceedings  before  and  after  notice  of  trial, 
and  the  court  may  also  grant  an  additional 
allowance  of  costs,  not  exceeding  five  per- 
centum upon  the  amount  awarded." 

The  authorities  cited  by  the  learned  Appel- 
late Division  are  as  follows:  Manhattan  Rail- 
way Co.  V.  Kent,  80  Hun,  559,  30  N.  Y.  Supp. 
959;  affirmed  in  146  N.  Y.  595,  40  N.  E.  164, 
without  opinion.  An  Inspection  of  the  record 
in  the  above  case  shows  that  the  proceeding 
was  not  governed  by  the  provisions  of  sec- 
tion 3372.  As  already  pointed  out,  that  sec- 
tion applies  only  where  the  owner  is  a  resi- 
dent, and  not  under  any  legal  disability  to 
convey  title  to  real  property.  The  record 
shows,  by  the  petition  instituting  the  pro- 
ceedings, that  there  were  certain  persons  and 
classes  of  persons  not  in  being,  who  upon 
their  coming  into  being  would  have  interests 
in  the  property  sought  to  be  condemned,  and, 
upon  the  presentation  of  the  petition,  appli- 
cation was  made  to  the  court  for  the  ap- 
pointment of  an  attorney  to  represent  sucb 
persons  and  classes  of  persons  in  the  pro- 
ceedings. Sucb  attorney  was  duly  appointed, 
and  he  interposed  an  answer  on  behalf  of 
the  possible  infants  not  in  being.  After  is- 
sue was  Joined,  a  referee  was  duly  appoint- 
ed to  determine  the  truth  of  the  allegations 
contained  in  the  petition.  Thereupon  a  tri- 
al was  duly  had  under  section  3367  of  the 
Code.  Thereafter  commissioners  were  ap- 
pointed to  ascertain  the  compensation  to  be 
made  to  the  defendants  therein.  The  de- 
fendants were  unsuccessful  in  their  efforts 
to  tax  the  coats  of  an  action  in  the  pro- 
ceeding before  the  commissioners,  the  courts 
holding  that  under  the  circumstances  it  was 
a  mere  assessment  of  damages.  No  part  of 
this  proceeding  was  under  section  3372  of 
the  Code.  The  trial,  as  already  pointed  out, 
was  under  section  3367,  and  the  proceedings 
before  the  commissioners  were  a  mere  as- 
sessment of  damages  at  the  foot  of  the  Judg- 
ment entered  at  the  trial.  The  next  case 
cited  is  City  of  Johnstown  v.  Frederick,  35 
App.  Div.  44,  54  N.  Y.  Supp.  412.  In  that 
case,  upon  the  presentation  of  the  petition 
of  plaintiff  for  the  condemnation  of  the  real 
estate  therein  described,  the  defendants  in- 
terposed an  answer.  A  trial  was  had  before 
a  referee,  and  on  his  report  Judgment  was  en- 
tered in  favor  of  the  plaintiff.  It  was  there 
held  that  the  assessment  of  damages  before 
the  commissioners  after  this  judgment  did 
not  entitle  defendants  to  costs  as  in  the  trial 
of  an  action.  Tne  trial  was  under  section 
3367  of  the  Code.    The  last  case  cited  is  VU- 
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lage  of  St.  JobnsvlUe  v.  Cronk,  56  App.  DIt. 
C33,  67  N.  Y.  Supp.  419.  In  that  case  no  an- 
swer was  served,  and  no  offer  was  made  by 
the  petitioner.  The  absence  of  an  offer  dis- 
tlngulsbes  It  from  the  case  at  bar.  The  able 
dissenting  opinion  of  Mr.  Justice  Kellogg, 
however,  makes  It  clear  that  the  case  was 
governed  by  section  8372,  and  was  improper- 
ly decided.  The  foregoing  cases  are  dlstln- 
golahable  from  the  one  at  bar.  We  are  not 
dealing  at  this  time  with  proceedings  before 
the  commissioners  where  The  case  has  pro- 
ceeded to  Judgment  after  answer  under  sec- 
tion 3367,  or  where  no  offer  Is  made  by  plain- 
tiff under  section  3372.  The  provisions  of 
section  3372  are  very  clearly  expressed,  and 
there  Is  no  occasion  for  construction.  The 
appellant  was  entitled  to  have  his  costs  tax- 
ed at  $65,  made  up  of  the  Items  allowed  by 
the  Special  Term. 

The  following  questions  have  been  certified 
to  us,  all  of  which  we  answer  in  the  affirm- 
ative: 

"First.  Did  the  Legislature,  to  enacting  ti- 
tle 1  of  chapter  23  of  the  Code  of  Civil  Pro- 
cedure, and  the  acts  amendatory  thereof  and 
supplementary  thereto,  intend  to  grant  a  de- 
fendant, entitled  to  costs  under  section  3372 
of  said  chapter,  the  same  amount  as  costs 
as  a  defendant  Is  entitled  to  under  section 
3251  of  the  Code  when  he  has  prevailed  in 
an  action  in  the  Supreme  Court  after  a  trial? 

"Second.  Is  the  defendant,  under  the  facts 
In  this  case,  entitled  to  ten  dollars  costs  as 
for  proceedings  before  notice  of  trial,  and 
fifteen  dollars  after  notice  of  trial? 

"Third.  Is  the  defendant,  imder  the  facts 
in  this  case,  entitled  to  thirty  dollars  costs 
as  for  a  trial  of  an  issue  of  fact,  and  ten 
dollars  as  for  a  trial  occupying  more  than 
two  days?' 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  that  of  the  Special  Term 
affirmed,  with  costs. 

PARKER,  0.  J.,  and  O'BRIEN,  MARTIN, 
VAMN,  CULLEN,  and  WERNER,  JJ.,  con- 
cur. 

Order  reversed,  etc. 


(176.  N.  T.  194) 

PEOPLE  ex  rel.  SMITH  t.  WEEKS,  Town 

Clerk. 
(Court  of  Appeals  of  New  Tork.      Oct.  8, 

1903.) 

TOWN   OFFICERS— EXTENSION   OF  TERMS- 
RESOLUTION  OF  COUNTY  SUPER- 
VISORS—VALIDITY. 
1.  Laws   1901,   p.    1063,   c.   391,   relaUng   to 
election  of  town  officers,  did  not  take  effect  un- 
til April  17,  1901,  and  related  to  town  officers 
"hereafter  elected,"  and  to  cases  where  the  reso- 
lutions changing  the  town  meetings  were  "there- 
after" adopted.     Held  not  to  authorize  a  reso- 
lution, passed  by  the  board  of  supervisors  of  a 
couB^  on  April  9,  1901,  that  town  meetings  in 
said    county  in  the   year   1903  and   thereafter 
should  be  held  on  the  first  Tuesday  after  the 
first  Monday  of  November. 


2.  A  resolution  passed  by  board  of  supervis- 
ors of  a  county  attempting  to  extend  the  term 
of  town  officers  then  in  office  beyond  the  period 
of  two  years,  the  term  fixed  for  such  officers 
by  Laws  1901,  p.  433,  c.  191,  was  in  violation 
of  Const,  art.  3,  §  26,  providing  that  members 
of  board  of  supervisors  shall  be  elected  in  such 
manner  and  for  guch  period  as  may  be  provid- 
ed by  law,  there  being  at  the  time  of  the  pas- 
sage of  such  resolution  no  statute  authorizing 
such  extension. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Second  Department 

Application  by  the  state,  on  the  relation  of 
Charles  Smith,  against  H.  Luther  Weeks, 
town  clerk  of  the  town  of  Hempstead,  for 
writ  of  mandamus.  Judgment  for  defend- 
ant was  affirmed  by  the  Appellate  Division 
(84  N.  Y.  Supp.  16),  and  relator  appeals.  Af- 
firmed.   , 

Fred.  Ingraham  and  Henry  A.  Monfort, 
for  appellant  Edgar  Jackson,  for  respond- 
ent John  Vincent,  for  Intervener  Jones. 
Halstead  Scudder,  for  Intervener  Brewer. 
George  Wallace,  for  totervener  Seaman. 

PARKER,  0.  J.  The  county  of  Nassau 
came  Into  existence  January  1,  1899,  by 
chapter  588,  p.  1339,  Laws  1898,  section  5 
of  which  provided  that  the  first  meeting  of 
the  board  of  supervisors  should  be  held  Janu- 
ary 3,  1899.  During  such  session  the  board 
passed  an  act  pursuant  to  statute  (chapter 
481,  p.  610,  Laws  1897)  fixing  the  first  Tues- 
day in  April  as  the  time  when  biennial  town 
meetings  should  be  held.  Such  an  election 
was  held  April  2,  1901,  and  seven  days  later 
the  board  of  supervisors  the  members  of 
which  had  been  elected  at  that  meeting  pass- 
ed a  resolution  providing  that  the  biennial 
town  meetings  In  the  year  1903  and  there- 
after should  be  held  on  the  first  Tuesday  after 
the  first  Monday  In  November.  The  authori- 
ty for  this  resolution  was  deemed  by  the 
board  to  be  furnished  by  an  amendment 
(chapter  191,  p.  433,  Laws  1901)  to  section 
13  of  the  town  law,  which  for  the  first  time 
permitted  boards  of  supervisors  to  change 
the  time  of  holding  biennial  town  meettogs 
to  the  fall.  But  for  the  passage  of  this  reso- 
lution, the  biennial  election  would  have  been 
In  April,  1903,  In  pursuance  of  the  provision 
of  the  resolution  first  adopted.  The  operation 
of  the  statute  upon  the  resolution  first  adopt- 
ed fixed  the  term  of  office  for  which  the  su- 
pervisors were  elected  in  1901  at  two  years. 
One  of  the  results  accomplished  by  the  reso- 
lution of  April  9, 1901,  if  it  was  a  valid  reso- 
lution, was  to  extend  the  term  of  office  of 
those  supervisors  several  months.  In  March, 
1903,  and  upon  the  last  day  fixed  by  the 
statute  for  filing  certificates  for  Independ- 
ent nominations  for  town  officers  at  a  spring 
election,  certificates  of  nomination  for  the 
offices  of  supervisor,  town  clerk,  and  all  oth- 
er town  offices  were  duly  presented  to  the 
town  clerks  of  the  several  towns  of  the  coun- 
ty oC  Nassau.  The  clerks  refusing  to  re- 
ceive such  certificates,  Mr.  Justice  Gaynor 
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made  an  order  directing  said  town  clerks  to 
receive  such  certificates,  and  to  call  an  elec- 
tion In  the  Bereral  towns,  which  was  done, 
an  election  held,  and  the  successful  candi- 
dates inducted  into  oflBce.  That  order  was 
affirmed  by  the  Appellate  Division  of  the 
Second  Department,  and  an  appeal  taken  to 
this  court;  but  it  was  not  heard,  because, 
the  election  having  passed,  and  the  candi- 
dates having  taken  possession  of  their  offices, 
the  question  had  become  purely  an  academic 
one.  August  3,,  1903,  relator  demanded  of 
the  clerk  of  the  town  of  Hempstead  that  he 
make  and  transmit  to  the  county  clerk  a  no- 
tice stating  each  town  officer  to  be  voted 
for  at  a  biennial  town  meeting  to  be  held  on 
the  first  Tuesday  after  the  first  Monday  in 
November,  1903,  pursuant  to  the  resolution 
of  the  hoard  of  supervisors,  supra.  The  town 
clerk  refused,  and  relator  applied  for  an  or- 
der compelling  him  to  make  and  file  such  a 
list  The  application  was  denied.  After  af- 
firmance by  the  Second  Appellate  Division  an 
appeal  was  taken  to  this  court. 

The  leading  question  presented  is  whether 
the  resolution  of  April  9,  1901,  was  in  all 
things  valid;  for,  if  it  was,  the  order  to 
compel  an  election  in  April,  1903,  should  not 
have  been  granted,  and  the  proper  time  for 
'  the  election  will  be  on  the  first  Tuesday  after 
the  fii-st  Monday  In  November,  1903.  The 
necessity  for  a  prompt  decision,  in  order  that 
the  officials  charged  with  the  responsibility 
of  the  local  election  machinery  may  be  ad- 
vised of  their  duty  In  the  premises,  pre- 
vents us  from  doing  much  more  than  pre- 
senting briefly  the  conclusion  at  which  we 
have  arrived,  which  is  that  there  was  no 
statutory  authority  for  the  passage  of  a  res- 
olution like  the  one  in  question  extending 
the  term  of  office  of  the  officials  affected. 
The  resolution  of  April  9,  1901,  Is  not  sup- 
ported by  chapter  391,  p.  1063,  Laws  1901, 
because  (1)  such  act  did  not  become  a  law 
until  April  17,  1901,  eight  days  after  the 
passage  of  the  resolution;  and  (2)  an  ex- 
amination shows  the  statute  was  not  in- 
tended to  be  retroactive  in  its  effect,  for  its 
provisions  are  In  terms  limited  to  town  offi- 
cers "hereafter  elected,"  and  to  cases  where 
the  resolution  changing  the  town  meeting  is 
"thereafter"  adopted.  The  April  »th  resolu- 
tion, therefore,  must  find  its  support,  if  at 
all,  in  prior  statutes.  The  first  act  authoriz- 
ing boards  of  supervisors  to  provide  for  the 
holding  of  town  meetings  at  the  time  of  gen- 
eral elections  in  the  fall  is  chapter  374,  p. 
879.  Laws  1900.  The  next  and  only  other 
statute  on  the  subject  prior  to  the  resolution' 
in  question  is  chapter  191,  p.  433,  Laws  1901. 
It  was  possible  under  these  acts  to  have  pro- 
vided for  a  change  of  town  elections  from 
spring  to  fall  without  offending  against  arti- 
cle 3,  {  26,  of  the  Constitution,  which  pro- 
vides that  members  of  boards  of  supervisors 
shall  be  "elected  in  such  manner  and  for 
«uch  period  as  Is  or  may  be  provided  by 
'.avf,"    This  could  have  been  accomplished 


by  a  resolution  In  the  form  suggested  by  re- 
spondent's counsel,  to  wit:  "The  biennial 
town  meetings  In  the  several  towns  of  the 
county  of  Nassau  in  the  year  1903  shall  be 
held  in  April,  pursuant  to  the  resolution  pass- 
ed by  this  board  January  3,  1899.  At  said 
town  meeting  there  shall  be  elected  a  super- 
visor, town  clerk,  et  al.  (comprietog  list  of 
town  officers),  whose  term  of  office  shall  be- 
gin at  the  expiration  of  the  term  of  their 
predecessors,  and  shall  end  at  midnight  on 
December  31,  1905.  A  town  meeting  to  elect 
the  successors  to  the  said  town  officers  shall 
be  held  on  the  first  Tuesday  after  the  first 
Monday  in  November,  1905,  and  the  town 
officers  elected  thereat  shall  take  office  on 
January  1,  1900.  Thereafter  town  meeUngs 
shall  be  held  on  the  first  Tuesday  after  the 
first  Monday  In  November."  A  resolution  in 
that  form  would  have  been  fully  authorized 
by  the  statutes  referred  to,  and  would  not 
have  offended  against  any  provision  of  the 
Constitution.  The  resolution  adopted,  how- 
ever, attempted  to  extend  the  time  of  the 
town  officers  then  in  office  beyond  the  period 
of  two  years  authorized  by  chapter  191,  p. 
433,  Laws  1901,  for  which  term  they  had 
been  elected,  and  hence  was  not  only  without 
statutory  authority  in  its  support,  but  was  in 
violation  of  It  The  resolution,  therefore, 
was  without  authority,  and  void,  and  the 
decision  below  should  be  affirmed,  without 
costs. 

O'BRIEN,  BARTLETT,  MARTIN,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur. 

Order  affirmed. 


a76  N.  T.  178) 
RUSSELL  T.  PRUDENTIAL  INS.   00.  OP 
AMERICA. 

(Court  of  Appeals  of  New  York.    Oct.  6,  1903.) 

INSURANCE-C0NDITI0N3-PATMENT    OF   PRE- 
MIUM—WAIVER  BY    AGENT. 

1.  A  written  application  for  life  Insurance  pro- 
vided tliat  the  application  should  become  a  part 
of  the  contract  of  insurance,  and  that  the  policy 
should  be  accepted  subject  to  the  conditions  and 
agreements  contained  in  tlie  application,  and 
that  it  should  not  take  effect  until  it  was  issued 
and  delivered  by  the  company  and  the  first  pre- 
mium paid  thereon  in  full.  The  provision  -  was 
carried  into  the  policy.  Held,  that  the  applicant 
must  be  presumed,  in  the  absence  of  fraudj  to 
have  read,  or  have  had  read  to  him,  the  applica- 
cation,  and  to  have  known  that  the  policy  could 
not  take  effect  until  the  premium  was  paid,  so 
that  the  policy  would  not  be  binding  until  such 
payment,  and  was  chargeable  with  notice  that 
the  agent  could  not,  without  express  authority, 
waive  such  payment. 

2.  Where,  in  an  action  brought  on  a  policy  of 
insurance,  providing  that  it  should  be  invalid 
until  payment  of  the  first  premium  was  made 
in  full,  it  appeared  that  when  the  policy  was 
delivered  to  the  insured  a  general  agent  of  the 
company  extended  the  time  of  payment  for  30 
days  from  delivery,  stating  that  the  Insurance 
would  go  into  effect  at  once,  and  before  the 
premium  was  paid,  and  within  four  days  the 
insured    died,    the    beneficiary    cannot   recover 
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witboDt  proof  of  the  agent's  express  authority 
to  waive  the  payment. 
Haight,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
TiBion,  Foortli  Dei)artment. 

Action  by  Amelia  Russell  against  the  Pru- 
dential Insurance  Ckimpany  of  America. 
From  a  Judgment  of  the  Appellate  Division 
(76  N.  Y.  Supp.  1029)  affirming  a  Judgment 
for  plaintiff,  defendant  appeals.     Beversed. 

D.  Raymond  Cobb,  for  appellant  Fred- 
erick  A.  Kuntzscb,  for  respondent 

BABTLETT,  J.  Tbe  defendant  is  an  in- 
surance corporation  organized  in  New  Jersey, 
conducting  two  classes  of  insurance,  one 
known  as  tbe  "industrial"  and  tbe  other 
"ordinary"  insurance.  Under  the  former 
plan  small  policies  are  issued,  upon  which 
weekly  payments  are  paid;  under  the  lat- 
ter larger  policies  are  issued,  tbe  premiums 
being  payable  annually,  semiannually,  or 
quarterly.  The  plaintiff  sued  to  recover  on  a 
policy  Issued  on  the  life  of  her  deceased  hus- 
band under  the  "ordinary"  plan.  The  de- 
fendant was  represented  in  this  state  by  one 
Charles  H.  Tennant  as  general  agent  at  Syra- 
cuse. Tennant's  district  consisted  of  tbe 
counties  of  Onondaga,  Oswego,  and  Cort- 
land. It  appears  that  at  the  time  negotia- 
tions were  opened  for  the  policy  sued  on  the 
insured  held  a  policy  for  a  like  amount  In. 
the  defendant  company,  which  was  duly 
paid.  Tbe  complaint  alleges  that  on  the 
30th  day  of  December,  1899,  the  defendant 
issued  the  policy  in  suit;  that  on  tbe  6th 
day  of  January,  1900,  the  defendant  waived 
the  payment  of  tbe  first  premium,  and  ex- 
tended same  for  a  period  of  thirty  days; 
that  on  the  10th  day  of  January— four  days 
thereafter— the  Insured  was  killed  by  an  ex- 
plosion. Tbe  answer  is  a  general  denial, 
and  also  contained  an  affirmative  defense  to 
tbe  effect  that  defendant  had  not  insured  the 
plaintiff's  life,  and  that  the  policy  alleged 
in  the  complaint  never  bad  an  inception,  the 
plaintiff  not  having  paid  the  annual  premium 
thereon,  or  complied  with  tbe  preliminaries 
necessary  to  give  it  validity.  The  issues 
were  tried  at  tbe  Onondaga  Trial  Term,  and 
the  Jury  rendered  a  verdict  in  favor  of  tbe 
plaintiff.  The  Appellate  Division  affirmed 
tbe  Judgment  entered  upon  tbe  verdict.  No 
prevailing  opinion  was  handed  down,  but 
Justice  Hiscock  wrote  a  dissenting  opinion. 
Justice  Williams  concurring. 

The  facts  are  as  follows:  On  the  26th 
day  of  December,  1899,  the  plaintiff  made  a 
written  application  for  the  policy  in  suit 
The  material  portions  of  that  application 
read:  "I  liereby  declare  and  warrant  that 
all  the  statements  and  answers  to  the  above 
questions,  as  well  as  those  made  or  to  be 
made  to  the  company's  medical  examiner, 
are  or  shall  be  complete  and  true,  and  that 
they,  together  with  this  declaration,  shall 
form  tbe  basis  and  become  a  part  of  the 


contract  of  Insurance  hereby  applied  for. 
And  it  is  further  agreed  that  the  policy  here- 
in applied  for  shall  be  accepted  subject  to 
tbe  conditions  and  agreements  therein  con- 
tained, and  said  policy  shall  not  take  effect 
until  tbe  same  shall  be  issued  and  delivered 
by  tbe  said  company  and  the  first  premium 
paid  thereon  in  full,"  etc.  This  application 
was  signed  by  the  applicant,  and  duly  wit- 
nessed. Upon  receipt  of  the  application  the 
policy  was  sent  to  the  general  agent  at  Syra- 
cuse. On  January  6,  1900,  tbe  general  agent 
In  company  with  a  subagent  went  to  the 
house  of  the  deceased,  and  had  an  interview 
with  him.  Plaintiff  swears,  in  substance, 
that  after  her  husband  had  stated  his  in- 
•  ability  to  pay  the  first  premium  at  that  time, 
the  general  agent  informed  him  that  he  might 
have  30  days  additional  time  in  which  to 
pay  the  first  premium,  and  that  the  insur- 
ance would  go  into  immediate  effect  The 
general  agent  and  the  subagent  denied  this 
conversation  in  toto,  and  say  that  deceased 
was  distinctly  informed  that  the  policy,  as 
stated  therein,  would  not  go  into  effect  until 
the  first  premium  was  paid  In  full.  The  re- 
ceipt for  the  first  premium  was  thereupon 
signed  by  the  general  agent  and  delivered  to 
tbe  insured,  and  by  him  handed  to  the  sub- 
agent  who  was  to  bold  it  until  the  payment 
was  actually  made.  This  transaction  as  to 
the  receipt  I»  not  disputed.  The  policy  con- 
tained the  following,  among  other,  provi- 
sions: It  is  headed,  "Regarding  Agents." 
"No  agent  has  power  In  behalf  of  tbe  com- 
pany to  make  or  modify  this  or  any  con- 
tract of  Insurance,  to  extend  time  for  paying 
the  premium,  to  waive  any  forfeiture,  or  to 
bind  the  company  by  making  any  terms,  or 
making  or  receiving  any  representation  or  in- 
formation. Tbese  powers  can  be  exercised 
only  by  the  president,  one  of  the  vice-presi- 
dents or  the  secretary,  and  will  not  be  dele- 
gated. Modifications,  etc.  No  provision  of 
this  i>olicy  can  be  modified  or  waived  in  any 
case  except  by  indorsement  hereon  signed  by 
the  president  one  of  the  vice-presidents  or 
the  secretary."  The  general  agent  was  ap- 
pointed to  his  position  under  a  written  con- 
tract, which  is  in  evidence,  and  contains 
this  provision,  among  others:  "4th.  It  is 
understood  and  agreed  that  said  general 
agent  has  no  authority  on  behalf  of  the 
Prudential  Insurance  Company  of  America, 
to  make,  alter  or  destroy  any  contract  to 
waive  forfeitures,  nor  to  receive  any  moneys 
due  or  to  become  due  to  said  company,  ex- 
cept on  policies  or  renewal  receipts  signed  by 
the  President  Secretary  or  Manager  of  the 
Ordinary  Branch  and  sent  to  bim  for  col- 
lection." 

These  facts  constituted,  substantially,  the 
plalntiCTs  case,  and  the  defendant  thereup- 
on moved  for  a  nonsuit  on  the  ground  that 
the  plaintiff  had  failed  to  make  out  a  cause 
of  action.  Tbe  court  denied  the  motion^  . 
The  defendant  swore  the  general  agent  and 
subagent  as  witnesses,  and  eacb  positively 
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denied  that  the  conversation  testified  to  by 
plaintiff  ever  occurred  between  the  general 
agent  and  the  Insured.  At  the  close  of  the 
evidence  the  defendant  again  moved  for  a 
nonsuit  and  for  a  directed  verdict,  specify- 
ing, among  others,  the  ground,  that  upon 
the  plaintiff's  own  evidence,  and  upon  the 
uncontradicted  evidence  in  the  case,  the  gen- 
eral agent  had  no  authority  to  make  or  mod- 
ify the  contract  of  insurance  as  testified  by 
plaintiff.  The  learned  trial  Judge,  in  deny- 
ing this  motion,  said:  "I  deny  the  motion, 
and  give  you  an  exception.  The  one  ques- 
tion I  am  going  to  submit  to  the  Jury  is  tills: 
Whether,  on  January  6,.  1900,  Mr.  Tennant, 
at  the  time  he  delivered  the  policy  to  Mr. 
Russell,  agreed  that  the  time  for  pajonent 
of  the  premium  should  be  extended,  as  Is 
claimed  by  plaintiff,  and  that  the  policy 
could,  in  the  meantime,  remain  in  force. 
That  is  the  only  question  I  am  going  to  sub- 
mit to  the  Jury.  If  they  find  in  favor  of 
the  plaintiff  upon  that  state  of  facts,  the 
verdict  will  be  for  plaintiff.  If  they  find  for 
defendant  upon  that  proposition,  the  verdict 
•will  be  for  the  defendant."  To  this  limita- 
tion the  defendant  excepted.  The  trial  Judge, 
in  one  of  his  rulings,  said:  "I  bold  as  mat- 
ter of  law  that,  If  Mr.  Tennant  did  what 
plaintiff  claims  be  did  on  the  6th  of  January, 
then  there  can  be  a  recovery  in  this  case." 
To  this  ruling  the  defendant  excepted.  The 
defendant  contended  that,  if  there  was  any 
evidence  that  Tennant  had  apparent  author- 
ity to  put  the  policy  in  force  and. waive  its  ex- 
press conditions,  and  any  evidence  of  estop- 
pel, the  questions  were  for  the  Jury,  but  the 
court  adhered  ta  its  view  that  it  was  a  ques- 
tion of  law  upon  the  contract  of  insurance. 

The  Important  question  presented  in  this 
case  therefore  is,  can  an  insurance  company 
80  dravp  the  various  papers  constituting  its 
contract  of  insurance  as  to  prevent  general 
and  local  agents  from  exercising  powers  to 
the  deti'iment  of  the  company,  when  the  sub- 
stantial provisions  of  that  contract  are 
brought  home  to  the  insured  prior  to  the  al- 
leged delivery  of  the  policy?  This  case  may 
be  regarded  as  a  test  one  on  the  point,  as  it 
is  apparent  that  the  contract  of  insurance 
now  before  the  court  is  as  strong  In  favor  of 
the  company  as  language  can  make  it 

In  considering  the  law  of  this  case,  vre 
are  met  at  the  outset  by  the  contention  of  the 
respondent  that  the  case  of  Stewart  v.  Union 
Mutual  Life  Ins.  Co.,  155  N.  Y.  257,  49  N.  B. 
876,  42  L.  R.  A.  147,  is  controlling.  In  that 
case  it  was  held  that  the  right  of  insurance 
companies  to  restrict  their  liabilities  for  acts 
of  their  agents  by  inserting  clauses  In  the  ap- 
plication and  policy  restricting  the  powers  of 
agents  must  be  recognized,  unless  by  so  do- 
ing their  contracts  would  become  tainted 
with  fraud,  and  in  such  case  it  will  be  pre- 
sumed that  the  waiver  was  Intended,  rather 
than  fraud.  In  that  case  it  was  distinctly 
held  that  to  have  decided  it  in  favor  of  the 
company  would  have  vorked  a  fraud  upon 


the  insured  under  the  undisputed  facts.  The 
defendant  in  the  case  cited  was  a  Maine  cor- 
poration. It  is  true  that  the  application  and 
policy  were  quite  similar  to  the  case  at  bar. 
The  application  provided  that  "it  will  con- 
stitute no  contract  of  insurance  until  a  policy 
shall  have  first  been  Issued  and  delivered  by 
the  company  and  the  first  premium  thereon 
paid  during  the  life  of  the  party  proposed  for 
insurance  in  the  same  condition  of  health 
as  described  in  the  application."  The  policy 
provided  that:  "All  premiimas  are  due  at  the 
ofllce  of  the  company  in  the  city  of  Portland, 
Maine,  at  the  date  named  in  the  policy,  but 
at  the  pleasure  of  the  company  suitable  per- 
sons may  be  authorized  to  receive  such  pay- 
ments at  other  places,  but  only  on  the  pro- 
duction of  the  company's  receipt  thereof, 
signed  by  the  president,  secretary  or  assist- 
ant secretary.  Any  payments  made  to  any 
person  except  in  exchange  for  such  receipt 
win  not  be  recognized  by  the  company,  or 
be  deemed  by  either  party  as  a  valid  pay- 
ment No  agent,  nor  any  other  person,  except 
the  president,  or  secretary,  in  writing  has 
power  to  alter  or  change  in  any  way  the  terms 
of  this  contract,  or  to  waive  forfeiture."  One 
Crane  was  the  manager  of  the  defendant's 
business  in  the  state  of  New  York.  The  pre- 
cise powers  of  the  manager  do  not  appear,  and 
we  are  therefore  not  advised  whether  he  was 
clothed  with  more  ample  authority  than  the 
general  agent  In  the  case  at  bar.  The  policy 
was  Issued  on  the  19th  day  of  April,  1890,  on 
the  life  of  the  plaintiffs  husband.  The  man- 
ager delivered  the  policy  to  the  insured,  tak- 
ing a  note  for  $123.10,  being  the  amount  of 
the  first  year's  premium,  which  note  became 
due  and  payable  on  May  31,  1890.  On  Au- 
gust 9,  1S90,  a  check  for  the  amount  of  this 
note,  which  had  beeh  given  by  the  insured 
to  the  manager  in  response  to  a  letter  from 
the  cashier  of  the  company,  dated  four  or 
five  days  before  the  note  fell  due,  calling  the 
Insured's  attention  to  the  due  date,  was  de- 
posited for  collection,  but  returned  by  the 
bank  marked  "Not  good."  The  insured  was 
notified  of  the  nonpayment  of  this  check 
August  9th.  On  August  12th  the  insured  no- 
tified the  manager  he  was  ill,  but  would  ar- 
range for  the  payment  of  the  check  the  last 
of  that  week.  The  insured  died  two  days 
later.  We  thus  have  the  manager  for  the 
state  of  New  York  taking  a  note  for  the  first 
year's  premium,  which  was  not  paid  at  ma- 
turity, and  accepting  a  check  for  the  amount 
of  the  note,  which  was  not  paid  on  presenta- 
tion two  or  three  months  after  it  was  given. 
It  Is  thus  rendered  clear  by  Inevitable  In- 
ference that  the  home  office  In  Maine  must 
have  been  advised  of  this  departure  from  the 
strict  rule  In  regard  to  the  payment  of  premi- 
um at  the  time  the  policy  was  Issued,  and 
had  ratified  the  action  of  its  manager.  It 
cannot  be  fairly  assumed  that  a  policy  tak- 
ing effect  the  latter  part  of  April  had  not 
been  reported  to  the  home  office  by  the  fol- 
lowing August    This  view  was  evidently  eu- 
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tertained  by  the  court,  as  appears  in  Judge 
Haigbt's  opinion,  at  the  bottom  of  page  266, 
156  N.  Y.,  page  878,  40  N.  E..  42  L.  R.  A. 
147,  as  follows:  "There  la  still  another  the- 
ory upon  which,  we  think,  the  plaintiff  es- 
tablished a  cause  of  action,  at  least  sufficient 
to  make  it  a  question  of  fact  for  the  jury. 
It  -  is  apparent  that  Crane  represented  to 
Stewart  that  he  had  an  insurance,  and  tliat 
Stewart  supposed  himself  to  be  insured  from 
the  letters,  expressions,  and  acts  to  which 
we  have  referred.  It  is  also  apparent  that 
the  contract  was  that  Stewart  was  to  have 
credit  This  may  be  clearly  inferred  from 
Crane's  first  letter.  The  rule  is  that  the 
knowledge  of  the  agent  is  the  knowledge  of 
the  principal,  and  it  will  be  presumed  that 
the  company  knew  the  terms  of  the  contract 
entered  into  by  its  agent,  and  either  waived 
the  provisions  of  the  policy  for  immediate 
payment  of  the  premium  or  held  itself  es- 
topped from  setting  it  up,  for  to  hold  other- 
wise would  impute  to  it  a  fraudulent  Intent 
to  deliver  and  receive  pay  for  an  invalid  tn- 
strument."  In  tlie  case  at  bar  we  liave  no 
Buch  situation.  The  policy  was  delivered  on 
the  6tb  day  of  January,  and  the  instured  was 
accidentally  killed  four  days  thereafter,  so 
that  there  can  be  no  presumption  of  ratifica- 
tion of  the  act  of  the  general  agent  in  deliver- 
ing the  policy  without  collecting  the  pre- 
mium as  reauired  by  the  rules  of  the  com- 
pany. It  follows  that  the  case  cited  is  dis- 
tinguishable from  the  one  at  bar,  and  offers 
no  obstacle  to  our  disposing  of  the  latter  on 
its  peculiar  facts. 

In  the  case  before  ns  we  have  a  contract 
that  distinguishes  it  from  a  large  number  of 
cases  which  hold  that  the  provision  of  the 
policy  to  the  efl^ect  that  only  certain  officers, 
of  the  company  can  waive  payment  of  pre- 
miums when  due,  and  that  agents  cannot  do 
so,  does  not  apply  to  the  initial  premium. 
This  distinguishing  feature  is  found  in  the 
fact  that  the  application,  which  is  made  a 
part  of  the  policy,  contains  the  express  con- 
dition that  the  policy  shall  not  take  effect 
until  the  same  shall  have  been  issued  and 
delivered  by  the  company  and  the  first  pre- 
mium paid  thereon  in  full.  In  this  connec- 
tion it  Is  to  be  observed  that  not  only  is  the 
application  made  a  part  of  the  policy  by  its 
terms,  but  the  policy  opens  with  this  provi- 
sion: "In  consideration  of  the  application  for 
this  policy,  which  la  hereby  made  part  of 
this  contract,  and  of  the  quarterly  annual 
premium  of  seven  and  oVioo  dollars,  which 
it  Is  agreed  shall  be  paid  to  the  company  in 
exchange  for  its  receipt  on  the  delivery  of 
this  policy,"  etc.  The  above  quotation  from 
the  policy  gives  added-  signfficance  to  the 
manner  in  which  the  receipt  was  treated  at 
the  interview  between  the  agents  and  the 
insured,  to  which  reference  has  already  been 
made.  The  policy  -tates  that  it  is  to  be  giv- 
en in  exchange  for  the  receipt,  and  it  rests 
upon  the  undisputed  evidence  that  the  receipt 
was  left  in  the  custody  of  the  subagent,  not 


to  be  surrendered  until  the  first  premium  was 
paid.  In  many  of  the  cases  cited,  where 
insurance  companies  -wevv  held  liable,  the 
agent  having  waived  the  payment  of  the 
first  premium  contrary  to  the  provisions  of 
the  policy  and  without  authority  from  the 
company,  the  decision  was  based  upon  the 
fact  that  the  policy  had  never  been  deliv- 
ered to  the  insured,  and,  consequently,  he 
could  not  be  charged  with  notice  of  Its  con- 
tents at  the  time  of  the  agent's  waiver  of 
payment.  It  was  argued  that  to  hold  other- 
wise would  practically  permit  the  company, 
through  its  agent,  to  work  a  fraud  upon  the 
insured  by  leading  lilm  to  believe  that  he 
had  secured  insurance  when  such  was  not 
the  fact. 

We  have  been  cited  to  a  multitude  of  cases 
by  the  respondent,  which  It  Is  quite  impos- 
sible to  review  in  detail  witUn  the  limits  of 
an  ordinary  opinion.  Many  of  these  are 
within  the  class  to  which  reference  lias  al- 
ready been  made  in  regard  to  waiving  the 
payment  of  the  Initial  premium,  and  others 
deal  with  waiver  in  various  forms,  such  as 
resting  on  the  general  course  of  business 
with  the  insured,  knowledge  of  the  agent  be- 
fore Issuing  the  policy  that  property  was  sub- 
ject to  mortgage  or  other  lien,  that  the  title 
was  in  a  third  person,  that  there  was  other 
and  undisclosed  insurance,  or  various  condi- 
tions which  would  render  the  policy  void, 
by  Its  terms,  if  the  company  were  not  charge- 
able with  the  knowledge  of  its  agent  by  rea- 
son of  information  imparted  to  him  by  the 
insured  during  the  preliminary  negotiations. 
In  the  case  at  bar  there  is  no  evidence  of  a 
course  of  business  between  the  company  and 
the  insured,  nor  was  It  shown  that  the  gen- 
eral agent  had  power  to  waive  payment  of 
the  first  premium.  On  the  contrary,  the 
plaintiff  put  In  evidence  the  contract  between 
the  company  and  its  general  agent,  which 
showed  affirmatively  that  he  possessed  no 
such  power. 

We  thus  come  to  the  important  and  con- 
trolling question  in  this  case— whetlier  the 
insured  is  to  be  charged  with  notice  of  the 
contents  of  the  written  application,  which 
he  executed,  making  the  same  a  part  of  the 
contract  of  Insurance.  The  legal  presump- 
tion is.  In  the  absence  of  fraud,  that  the  In- 
sured read  or  had  read  to  him  the  application 
before  signing  it.  This  being  so,  he  was  ad- 
vised that  the  policy  could  not  Issue  or  take 
effect  until  the  first  premium  was  paid  there- 
on In  full.  The  legal  effect  is  that  the  in- 
sured covenanted  with  the  company  directly, 
and  not  through  its  agent,  that  the  policy 
was  not  to  be  binding  upon  the  company  un- 
til the  first  premium  was  paid  In  full.  Is 
this  contract  to  be  enforced  as  clearly  writ- 
ten, or  is  it  to  be  ignored  for  the  reason  that 
men  enter  Into  contracts  without  reading 
them,  and  assume  that  a  vague  and  unproven 
custom  exists  permitting  a  local  agent  to 
give  life  and  validity  to  the  policy  without 
reference  to  the  terms  of  the  contract  of  In- 
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Burance?  Tbe  question  may  be  put  in  an- 
other form:  Can  an  Insurance  company  enter 
Into  a  contract  with  a  person  applying  for 
Insurance,  which  can  so  fix  the  precise  con- 
ditions under  which  the  policy  shall  issue 
that  the  agent,  in  the  absence  of  express  au- 
thority, cannot  abrogate  it?  It  would  seem 
that  the  mere  statement  of  the  foregoing 
questions  would  compel  an  answer  in  favor 
of  the  company  without  argument.  An  in- 
surance company  is  entitled  to  have  its  con- 
tract enforced  by  the  courts  as  written,  un- 
less, as  has  been  stated  in  many  cases,  to 
strictly  construe  it  as  against  the  Insured 
would  work  a  fraud  upon  him.  As  already 
pointed  out,  this  might  be  the  case  in  refer- 
ence to  the  payment  of  the  Initial  premium, 
where  the  only  provisions  In  regard  to  the 
same  are  contained  in  the  policy.  It  cannot 
be  said  in  this  case,  In  the  teeth  of  the  ex- 
press covenant  of  the  insured  contained  in 
his  application  and  carried  into  tbe  policy 
with  due  reference  to  the  same,  that  he 
would  be  subjected  to  a  fraud  If  the  waiver 
of  the  agent,  made  without  authority,  is  held 
not  to  abrogate  tbe  contract  between  him 
and  the  company,  of  which  he  Is  chargeable 
with  full  notice. 

We  are  of  opinion  that  It  was  error  for  tbe 
learned  trial  Judge  to  instrdct  the  Jury  that, 
If  they  found  that  at  the  interview  between 
the  agents  and  the  Insured  the  general  agent 
delivered  the  policy  to  the  insured,  and 
agreed  with  him  that  the  time  of  the  pay- 
ment of  the  first  premium  should  be  extended, 
and  that  in  tbe  meantime  the  policy  should 
be  In  force,  their  verdict  should  be  for  the 
plaintiff. 

The  order  and  Judgment  appealed  from 
should  be  reversed,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event 

HAIGHT,  J.  (dissenting).  This  action  was 
Drought  to  recover  the  amount  of  an  insur- 
imce  policy  issued  upon  the  life  of  Rober. 
J.  Russell,  and  payable  to  tbe  plaintiff,  bis 
widow.  Charles  H.  Tennant  was  the  general 
agent  of  tbe  defendant  in  charge  of  Its  office 
In  Syracuse,  and  James  F.  O'Donnell  was 
the  subagent  and  a  solicitor  of  insurance  un- 
der him.  Russell  bad  made  application  for 
insurance  through  O'Donnell,  and  the  policy 
bad  been  issued  by  the  company,  and  sent 
to  its  general  agent,  Tennant  On  the  6tb 
day  of  January,  1900  Tennant  and  O'Donnell 
called  upon  Russell  at  bis  residence  with  tbe 
policy  of  Insurance,  and  asked  Russell  if  he 
wanted  to  pay  the  premium.  He  was  not 
ready  to  pay  at  that  time,  and  Tennant  then 
said  to  him  that  he  could  have  30  days  in 
which  to  make  tbe  payment  He  thereupon 
handed  Russell  tbe  policy,  and  gave  hint  a 
receipt  for  the  first  payment,  saying  to  him 
that  the  policy  was  In  force  from  that  time  on. 
He  then  suggested  that  Russell  had  better 
let  O'Donnell  bold  the  receipt  until  he  paid 
the  premium.  Thereupon  Russell  banded  tbe 
receipt  to  O'Donnell,  and  then  they   went 


away.  On  tbe  10th  day  of  January,  there- 
after Russell  was  killed  by  tbe  explosion  of 
an  engine  in  tbe  rapid  transit  power  house. 
Both  O'Donnell  and  Tennant  deny  the  state- 
ment of  the  plaintiff  to  the  effect  that  Ten- 
nant stated  to  Russell  at  the  time  be  deliver- 
ed the  policy  to  blm  that  it  should  be  in  force 
from  that  date  on,  thus  raising  a  question  of 
fact  between  the  parties  which  was  submit- 
ted to  the  Jury,  who  found  a  verdict  in  favor 
of  the  plaintiff,  thus  settilng  that  question  ot 
fact  in  accordance  with  the  testimony  of  the 
plaintiff. 

It  is  now  contended  that  there  can  be  no 
recovery  upon  this  policy,  for  tbe  reason 
that  tbe  application  of  insurance  contained  a 
clause  to  the  effect  tliat  the  policy  shall  not 
take  effect  until  the  same  shall  be  issned  and 
delivered  by  the  company,  and  the  first  pre- 
mium paid  thereon  in  full.  Upon  the  back 
of  the  policy  there  was  printed  the  following: 
"No  agent  has  power  on  behalf  of  the  com- 
pany to  make  or  modify  this  or  any  contract 
of  insurance,  to  extend  the  time  for  paying  a 
premium,  to  waive  any  forfeiture,  or  to  bind 
the  company  by  making  any  promise,  or 
making  or  receiving  any  representation  or 
Information.  These  powers  can  be  exercised 
only  by  the  president  one  of  the  vice-presi- 
dents or  tbe  secretary,  and  will  not  be  dele- 
gated." I  had  supposed  that  a  general  agent 
of  an  Insurance  company  could  waive  a  con- 
dition of  tbe  policy  requiring  prepayment  of 
premium  in  order  to  make  the  policy  binding, 
and  that  this  proposition  was  settled  so  firm- 
ly by  Judicial  authority  as  to  be  beyond  ques- 
tion. In  Sheldon  v.  Atlantic  Fire  &  Marine 
Insurance  Company,  26  N.  Y.  460,  84  Am. 
Dec.  231,  It  was  held  that  a  general  agent  of 
the  insurer  may  waive  a  condition  in  the 
policy  that  ho  insurance  should  be  considered 
as  binding  until  actual  payment  of  the  pre- 
mium. Emott,  J.,  In  delivering  tbe  opinion  of 
the  court  says  with  reference  thereto: 
"There  can  be  no  dispute  that  Lewis  could 
waive  the  actual  prepayment  of  tbe  premium. 
He  was  a  general  agent  of  this  company,  and, 
whatever  may  have  been  bis  secret  instruc- 
tions, tbe  insurer  had  a  right  to  rely  upon  his 
act.  His  principals  were  bound  as  well  by  a 
waiver  on  his  part  of  tbe  condition  of  pre- 
payment of  tbe  premium  as  by  his  contracts 
of  insurance."  In  Wood  t.  Pougbkeepsie 
Mutual  Insurance  Company,  82  N.  Y.  619, 
Porter,  J.,  says:  "Boggs  was  a  general 
agent  ot  tbe  company.  If  he  bad  waived  tbe 
condition  of  prepayment,  the  insurers  would 
have  been  'uound  by  his  act  though  It  was 
in  violation  of  their  private  instructions. 
Tbe  law  woulc'.  have  implied  such  waiver  it 
tlie  policy  had  been  delivered  by  the  agent 
without  requiring  payment  of  the  premium, 
and  bad  been  accepted  by  tbe  plaintiff  as  a 
complete  and  executed  contract  Tbe  com- 
pany would  have  been  held  to  its  engage- 
ment and  the  assived  would  have  been  liable 
for  the  premium,  notwithstanding  the  ac- 
knowledgment of  payment  on  the  face  ot  the 
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paper."  In  Boelien  v.  Willlanisburgh  Oty 
Insurance  Company,  35  N.  Y.  131,  90  Am. 
Dec.  787.  It  was  held  that:  "Although,  by 
the  printed  terms  of  the  policy,  it  is  stated 
that  no  policy  will  be  considered  binding  un- 
til the  premium  is  paid,  yet  the  agent  may 
waive  such  condition  and  give  short  credit 
The  delivery  of  a  policy  without  requiring 
payraoit  raises  a  presumption  ttiat  a  short 
credit  is  intended."  See,  also,  McNeilly  t. 
Conttaiental  Life  Insurance  Co.,  66  N.  Y.  23; 
Marcus  T.  St  Louis  Mutual  Life  Ins.  Co., 
68  N.  Y.  625;  Palmer  v.  Phoenix  Mutual  Life 
Ins.  Co.,  SI  N.  Y.  63-70;  Ruggles  v.  Ameri- 
can Central  Ins.  Co.,  114  N.  Y.  415,  21  N.  B. 
1000.  11  Am.  St..  Rep.  621;  May  on  Ins.  (4th 
£d.)  vol.  2,  §  360b;  19  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  p.  55. 

But  it  is  now  claimed  that  a  way  has  been 
discovered  by  which  the  settled  law  upon 
this  subject  can  be  evaded  and  annulled, 
and  that  is  by  printing  upon  the  back  of  the 
policy  issued  a  clause  which  seemingly  de- 
prives their  agents  of  any  power  to  give  any 
Information,  make  any  representation,  or  to 
extend  the  time  for  the  payment  of  the  pre- 
mium for  a  single  day.  It  is  not  pretended 
that  this  condition  printed  upon  the  back 
of  the  policy  wa.s  ever  called  to  the  atten- 
tion of  Russell,  or  that  he  knew  of  its  ex- 
istence In  his  lifetime.  It  did  not  appear 
upon  his  application,  and  nothing  was  said 
with  reference  to  It  at  the  time  of  the 
interview  in  wliich  the  policy  was  delivered 
to  him  by  the  general  agent  of  the  company. 
He  liad  no  opportunity  to  read  over  and  post 
himself  with  reference  to  the  printed  condi- 
tions upon  the  back  of  the  policy  until  the 
agents  tiad  taken  their  departure.  He  does 
not,  however,  appear-  to  have  read  It  then, 
for  Immediately  after  the  agents  had  left 
he  handed  it  over  to  Ills  wife,  the  plaintiff  in 
tliis  action,  who  since  that  time  appears  to 
have  had  the  custody  thereof. 

It  has  been  Intimated  that  there  was  some 
merit  in  the  defense  to  this  action;  that  the 
Jnrors  should  have  believed  the  agents  in- 
stead of  the  plaintiff.  But  this  question  has, 
as  I  have  already  stated,  been  settled  by 
the  Jury,  and,  I  have  no  doubt,  upon  ample 
evidence  to  sustain  the  verdict.  Indeed,  the 
testimony  of  the  agents  Is  inconsistent  with 
their  conceded  acts.  They  admit  that  the 
general  agent,  at  the  time  and  place  stated 
by  the  plaintiff,  delivered  the  policy  to  Bus- 
sell,  and  left  it  with  him,  and  that  he  gave 
him  time  within  which  to  make  the  payment. 
If  the  policy  was  not  to  be  in  force  in  the 
meantime,  why  was  it  delivered?  Had  it 
l>een  held  by  the  general  agent  until  the 
money  was  paid,  no  one  could  have  been  de- 
ceived with  reference  to  its  force  and  effect 
The  very  fact  of  Its  delivery,  under  the  au- 
thorities to  which  we  have  referred,  carries 
the  presumption  that  it  was  in  effect,  and 
that  any  provision  in  the  policy  to  the  con- 
trary was  deemed  waived.  There  is  but  one 
answer  to  the  action  of  the  agents,  and  that  Is 
68N.a-17  - 


that  which  the  law  Implies.  By  the  delivery 
of  the  policy  to  Russell  and  the  Inducing  of 
him  to  accept  it,  he  thereby  became  bound 
to  pay  the  premium  from  that  day,  together 
with  the  Interest  accruing  thereon,  and  the 
same  could  be  enforced  in  a  coiurt  of  law; 
wtiereas,  by  holding  the  policy  for  one  month 
without  delivering  it  to  the  Insured,  would 
prevent  its  earning  any  premium  during  that 
month  which  lawfully  could  be  collected, 
and  the  company  would  thus  be  deprived  of 
one-third  of  Its  first  quarterly  premium. 
What,  then.  Is  the  position  of  this  defendant 
as  disclosed  by  the  record?  It  maintains  an 
office  in  the  city  of  Syracuse,  presided  over 
by  a  general  agent  of  the  company,  who  has 
the  supervision  of  numerous  subagents;  but 
these  agents  cannot  give  any  information, 
make  any  representation  or  promise  on  be- 
half of  the  company.  The  only  power,  ap- 
parently, given  to  the  general  agent  is  to  de- 
liver policies  and  collect  premiums  due  there- 
on, but  he  has  no  power  to  extend  the  time 
for  the  payment  or  to  make  delivery  of  pol- 
icies until  the  premiums  are  actually  paid  in 
cash.  And  yet  this  agent,  having  the  power 
to  deliver  policies,  delivered  this  policy  with- 
out the  payment  of  the  premium.  In  violation 
of  his  instructions,  arranging  with  the  in- 
sured to  give  him  30  days  within  which  to 
pay  the  premium,  and  to  induce  him  to  ac- 
cept the  policy  represented  to  him  that  It 
was  then  In  force.  At  the  same  time  this 
agent  knew  that  the  policy  contained  the 
provisions  alluded  to,  and  that  it  would  not 
be  in  force  or  binding  upon  the  company,  al- 
though Russell,  by  his  acceptance,  had  be- 
come bound  to  pay  the  premium.  To  sustain 
the  company's  position  in  this  transaction  is, 
to  my  mind,  the  permitting  of  it  to  practice 
a  fraud,  through  its  general  agent,  upon  the 
Insured.  The  general  agent  was  acting  with- 
in the  scope  of  his  employment  in  deliv«4ng 
the  policy.  Russell,  In  the  absence  of  knowl- 
edge as  to  the  instructions  given  the  agent 
in  the  manual,  and  of  the  condition  to  which 
we  have  referred,  had  the  right  to  rely  and 
act  upon  the  statements  of  the  agents  made 
at  the  time  of  the  delivery  of  the  policy; 
and,  he  having  accepted  the  same,  the  com- 
pany became  bound  by  the  contract.  To 
hold  otherwise  would  permit  the  company 
to  deceive  Its  customers  by  the  false  and 
fraudulent  representations  of  its  general 
agent,  and  at  the  same  time  avoid  responsi- 
bility therefor.  Parties  to  contracts,  includ- 
ing insurance  companies,  cannot  be  permit- 
ted to  avail  themselves  of  their  own  fraud  in 
order  to  escape  liability  for  failure  to  per- 
f..nn  their  contracts.  Broom's  Legal  Max- 
ims, 320. 

The  case  of  Stewart  v.  Union  Mutual  Life 
Insurance  Company,  155  N.  Y.  257,  49  N.  B. 
876,  42  L.  R.  A.  147,  while  distinguishable 
from  the  case  under  consideration  as  to  the 
facts,  is  not,  in  my  Judgment,  distinguishable 
as  to  the  questions  of  law  Involved. 

Under  the  view  taken  by  me  of  this  case. 
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tbe  exceptions  appearing   upon   the   record 
present  no  error  calling  for  a  reversal. 

The  judgment  should  be  affirmed,  with 
costs. 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN, 
and  MARTIN,  JJ.,  concur  with  BARTLBTT, 
J.  HAIOHT,  J.,  reads  dissenting  opinion. 
VANN,  J.,  not  voting. 

Order  and  judgment  reversed,  etc 


(176  N.  Y.  OS) 

PEOPLE  T.  MONTGOMBRT. 

(Court  of  Appeals  of  New  Tork.      Oct  18, 
1903.) 

HOMICIDE— EVIDENCE— RBVBRSIBLB  ERROR- 
ARGUMENT  OF  COUNSEL. 

1.  On  trial  for  murder  of  a  wife  specific  acts, 
declarations,  condnct,  and  occurrences  bearing 
npon  his  relations  with  another  woman,  were 
properly  received  in  evidence  on  the  question 
of  motive,  but  evidence  as  to  the  character  of 
such  woman  was  incompetent. 

2.  Where  improper  evidence  was  received  of 
the  character  of  a  woman  on  trial  of  a  hus- 
band for  the  murder  of  his  wife  in  connection 
with  evidence  of  the  relations  existing  between 
the  husband  and  such  woman,  its  reception  was 
reversible  error,  and  was  not  technical  or  un- 
Aibstantial  under  Code  Or.  Proc  g  542. 

3.  On  a  prosecution  of  a  husband  for  murder 
of  his  wife,  where  the  theory  was  that  he  had 
assaulted  her  with  a  wooden  stick  after  a  quar- 
rel, and  fractured  her  skull,  and  had  shot  her  to 
prevent  exposure,  and  a  stick  found  in  the  room 
where  her  body  lay  was  admitted  in  evidence, 
but  there  was  no  proof  to  support  the  theory 
of  the  prosecution,  it  was  error  to  refuse  to 
charge,  on  the  request  of  the  defendant's  coun- 
sel, that  there  was  no.  evidence  that  the  stick 
had  been  used  by  defendant  in  an  assault  prior 
to  the  shooting,  and  to  allow  the  counsel  for  the 
prosecution  to  argue  in  support  of  such  theory. 

Appeal  from  Supreme  Coiirt,  Trial  Term, 
Delaware  County. 

Harvey  D.  Montgomery  was  convicted  of 
murder,  and  appeals.    Reversed. 

Robert  M.  Moore,  for  appellant  George 
A.  Fisher,  Dlst  Atty.  (Edwin  D.  Wagner,  of 
counsel),  for  the  People. 

WERNER,  J.  The  gruesome  tragedy  out 
of  which  this  appeal  arises  took  place  in  the 
town  of  Hobart,  Delaware  county,  on  the 
30th  day  of  March,  1901,  when  Amelia  B. 
Montgomery  came  to  her  death  by  means  of 
a  bullet  wound  inflicted  by  her  husband,  the 
defendant,  who  was  subsequently  tried  and 
convicted  upon  the  charge  of  murder  in  tbe 
first  degree.  Tbe  death  and  its  cause  having 
been  established  beyond  controversy,  tbe 
dominating  issue  of  the  trial  was  whether  tbe 
act  of  the  defendant  proceeded  from  a  con- 
scious, sane,  responsible  mind,  or  whether 
it  was  an  accident  due  to  a  seizure,  said  to 
be  epileptic  In  Its  nature,  as  a  result  of  which 
the  defendant  unconsciously  or  Involuntarily 
caused  his  wife's  death.  Much  evidence  was 
adduced    upon    this   issue.    Tbe   prosecution 

1 1.  See  Homicide,  vol.  26,  Cent  Die  t  326. 


presented  a  case  which  tended  to  invest  the 
defendant's  act  with  tbe  elements  of  motive, 
premeditation,  deliberation,  and  sanity.  The 
defense  sought  to  establish  the  Irresponsi- 
bility of  tbe  defendant,  but,  as  tbe  sequel 
shows,  without  success.  If,  therefore,  the 
sole  question  presented  by  this  record  were 
whether  the  verdict  is  supported  by  the 
weight  of  the  evidence,  we  could  not  reverse 
the  judgment  without  invading  the  province 
of  the  jury,  for  there  was  competent  evi- 
dence npon  every  branch  of  the  case,  which 
raised  a  substantial  issue  of  fact.  There  are 
presented  for  our  consideration,  however, 
many  exceptions  taken  by  the  defense  to 
the  rulings  of  the  learned. trial  court,  and 
after  a  careful  examination  of  them  all  we 
have  arrived  at  the  conclusion  that  two  of 
these  rulings  appear  to  be  so  seriously  er- 
roneous as  to  necessitate  a  new  trial.  In 
view  of  this  fact,  and  of  the  concession  of 
tbe  defense  that  the  killing  of  Amelia  B. 
Montgomery  was  the  act  of  the  defendant, 
we  may  safely  and  materially  shorten  the 
discussion  of  tbe  case  by  confining  our  re- 
view to  the  matters  which  bear  upon  these 
two  rulings. 

The  proof  as  to  motive  or  motives  proceed- 
ed along  several  distinct  lines.  Upon  one 
branch  of  this  question  tbe  prosecution  pro- 
duced evidence  showing  that  during  nearly 
tbe  whole  of  the  Interval  between  the  death 
of  defendant's  first  wife  In  June,  1896,  and 
bis  subsequent  marriage  In  March,  1900,  one 
Harriet  Wood  had  lived  vrtth  him  as  his 
housekeeper.  She  remained  in  bis  employ 
until  the  early  autumn  of  1900,  or  several 
months  after  his  second  marriage.  It  was 
contended  for  the  prosecution  that  during 
this  Interval,  between  1896  and  1900,  tbe 
defendant  had  formed  an  illicit  alliance  with 
Harriet  Wood,  which.  If  not  actually  contin- 
ued after  defendant's  second  marriage,  was 
covertly  cherished  by  him,  causing  discord 
between  him  and  his  second  wife,  and  creat- 
ing one  of  the  motives  which  inspired  the 
oommisslon  of  tbe  crime  cbarged  in  the  in- 
dictment In  support  of  this  theory  the  pros- 
ecution adduced  evidence  showing  that  in 
the  spring  of  1900  the  defendant,  with  three 
hired  men  and  Harriet  Wood,  went  to  the 
KaaterskUl  Mountains,  where  the  defendant 
had  a  contract  to  supply  certain  hotels  and 
cottages  with  dairy  products  during  the  sum- 
mer season,  and  lived  there  together  for  three 
or  four  days  before  the  defendant  went  back 
to  Hobart  for  his  wife.  These  hired  men 
testified  that  they  slept  upstairs  but  that  the 
defendant  and  Harriet  Wood  did  not  sleep 
there;  that  they  did  not  know  where  they 
slept,  and  that  there  was  only  one  bed  down- 
stairs that  they  knew  of.  One  of  the  men 
(Haynor)  testified  to  a  conversation  tiritb  tbe 
defendant,  in  which  the  latter  took  him  to 
task  for  talking  about  Harriet  Wood  at  the 
neighboring  hamlet  of  Jewett  Center,  and 
said:  "There  Is  no  use  of  going  to  my  wife 
and  reporting  anything  concerning  anything 
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that  has  been  or  what  Is  done.  Wbat  a 
woman  doesn't  know  never  made  taer  bead 
ache,  and  such  little  things  won't  come  out 
very  well."  This  witness  also  testified  that 
on  one  occasion  when  be  was  near  the  barn 
and  Harriet  Wood  was  outside  of  the  house, 
the  defendant  called  to  her  from  a  window, 
where  he  stood  with  bis  body  nude  as  far 
down  as  the  chest;  that  she  went  to  the 
window,  and  there  the  two  conversed  while 
he  stood  thus  exposed.  He  also  referred  to 
a  conversation  between  the  defendant  and 
bla  wife  disclosing  some  difference  of  opinion 
between  the  latter  and  Harriet  Wood,  as  to 
which  one  should  deliver  cream  and  butter 
to  Mrs.  Surgraft,  and  he  stated  that  defend- 
ant sometimes  sent  his  wife  away  with  cream 
and  butter  In  the  evening  so  that  she  did  not 
return  until  the  following  morning.  Another 
witness  (HoIIlcus),  who  worked  for  the  de- 
fendant from  February  to  the  latter  part  of 
May  in  1800,  testified  to  a  conversation  b^ 
tween  the  defendant  and  Harriet  Wood  short- 
ly before  the  latter  left  the  former.  This 
witness  stated  tbat  the  defendant  came  into 
the  bam  at  milking  time,  when  Harriet  Wood 
said  to  him:  "  'Harvey,  I  didn't  think  you 
would  give  me  up  in  this  way,  or  as  easy 
as  that,'  and  be  burst  out  crying,  and  called 
her  in  one  end  of  the  bam,  and  went  talking 
to  her.  I  could  not  hear  what  he  said.  Aft- 
er they  got  out  there,  I  don't  know  how  long 
they  talked;  should  think  fifteen  or  twenty 
minutes,  half  an  hour,  or  something  like 
that.  She  went  away  next  day.  Harvey 
Montgomery  took  her  away.  They  went  m 
the  morning.  He  came  back  next  day.  Was 
gone  over  night"  This  witness  also  testified 
that  Mrs.  Montgomery  objected  to  Harriet 
Wood's  drivlna;  her  horse.  Another  hired 
man  (Gray)  testified  tbat  defendant  requested 
him  to  ask  Harriet  Wood  to  stay  with  de- 
fendant when  she  was  talking  of  leaving. 
There  was  also  evidence  to  the  effect  that 
in  the  January  preceding  the  homicide  the 
defendant  went  several  times  to  a  Mrs. 
Clark,  In  Hobart,  to  ascertain  if  sbe  did  not 
want  a  good  girl  for  housework,  with  the 
result  that  Harriet  Wood  commenced  work 
at  Clark's  on  Febraary  1,  1901.  This  was 
closely  followed  by  another  visit  from  the 
defendant,  at  which  be  arranged  with  Mrs. 
Clark  to  furnish  her  with  milk,  and  continued 
to  do  so  until  after  the  homicide.  During 
this  period  defendant  called  at  Clark's  a 
number  of  times,  and  usually  saw  Harriet 
Wood.  It  was  further  shown  that  on  the 
day  of  the  homicide  there  was  a  conversa- 
tion between  the  defendant  and  one  Stevens, 
in  whlcb  the  former  asked  the  latter  and 
his  wife  to  go  up  and  take  charge  of  the 
Kaaterskill  contract  and,  when  Stevens  de- 
murred on  the  ground  of  bis  incompetency, 
the  defendant  said  he  would  write  a  letter  to 
Harriet  Wood,  and  get  her  to  go  with  them, 
to  which  Stevens  replied  tbat  his  wife  would 
not  go  with  her.  Several  witnesses  also  tes- 
tified that  immediately  after  the  taomicide 


Harriet  Wood  and  the  doctor  were  the  only 
persons  whom  the  defendant  requested  to 
have  sent  for. 

To  offset  the  force  and  effect  of  the  fore- 
going circumstances  upon  the  question  of  mo- 
tive, the  defense  Invoked  a  number  of  ex- 
planations and  facts  which  appear  in  the 
record.  We  shall  refer  to  only  a  few  of 
them.  The  defendant  was  a  man  59  years  of 
age.  He  was  a  farmer  extensively  engaged 
in  raising  hogs,  and  conducted  a  dairy  in  the 
CatsklUs.  These  enterprises  required  hired 
men,  some  of  whom  boarded  with  him.  He 
became  a  widower  in  1896,  and  until  his 
marriage  In  1900  he  needed  a  housekeeper. 
In  these  conditions  he  secured  the  services 
of  Harriet  Wood,  who  remained  with  him 
for  a  number  of  years.  Members  of  defend- 
ant's family,  and  others  who  had  worked  for 
him,  testified  that  they  bad  never  witnessed 
any  improper  conduct  between  him  and 
Harriet  Wood.  From  these  and  other  matters 
which  bore  upon  the  relations  of  the  defend- 
ant and  Harriet  Wood  the  defense  argued 
that,  even  admitting  all  that  was  testified  to 
In  this  behalf  by  the  witnesses  for  the  prose- 
cution, nothing  had  been  shown  that  was  at 
all  inconsistent  with  such  an  innocent  and 
respectable  intimacy  as  would  be  the  natural 
outcome  of  a  long  period  of  constant  associa- 
tion between  a  man  and  woman  under  the 
same  roof  in  a  rural  community.  The  spe- 
cific facts  and  circumstances  thus  presented 
by  the  prosecution  and  defense,  respectively, 
to  throw  light  upon  the  relations  of  the  de- 
fendant and  Harriet  Wood,  raised  a  legiti- 
mate issue  upon  the  question  of  motive,  which 
it  was  proper  to  submit  for  the  consideration 
of  the  Jury. 

But  the  prosecution,  not  content  with  seek- 
ing to  establish  specific  Improprieties  be- 
tween the  defendant  and  Harriet  Wood,  went 
further,  and  threw  into  the  balance  the  lat- 
ter's  reputation  for  unchastity.  Six  wit- 
nesses testified  that  her  reputation  in  that 
regard  was  bad.  That  this  evidence  seems 
to  have  been  based  largely,  If  not  entirely, 
upon  her  association  vTlth  the  defendant,  is 
not  witliout  significance;  for  if  the  speech 
of  people  in  that  community,  as  reflected  in 
the  testimony  of  disinterested  witnesses, 
characterized  that  association  as  sinister  or 
meretricious,  it  is  readily  perceivable  that 
it  may  have  exercised  a  commanding  Influ- 
ence upon  the  Jury  in  reaching  a  determina- 
tion upon  the  question  of  motive.  The  evi- 
dence of  Harriet  Wood's  reputation  for 
unchastity  was  directed  to  the  question  of  mo- 
tive, and  to  no  other.  Tbat  question  obvious- 
ly bore  a  very  intimate  relation  to  the  de- 
fendant's plea  of  Irresponsibility,  and  it 
seems  to  be  reasonably  clear  that  if  it  was 
error  to  admit  the  evidence  of  Harriet  Wood's 
reputation,  it  cannot  be  assumed  to  have 
been  harmless  to  the  defendant.  We  address 
ourselves,  then,  to  the  question  whether  the 
evidence  of  Harriet  Wood's  reputation  for  un- 
chastity was  competent     It  is  the  settled 
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law  of  this  state  that  upon  a  trial  for  the 
murder  of  a  husband  or  wife  tbe  Improper 
relations  of  the  accused  survivor  with  per- 
sons of  the  opposite  sex  may  be  given  in 
evidence  upon  the  subject  of  motive.  People 
V.  Hendrickson,  8  How.  Prac.  404;  People 
V.  Wileman,  44  Hun,  187;  Stephens  v.  Peo- 
ple, 19  N.  Y.  549:  People  v.  Stout,  4  Parker, 
Cr.  Cas.  71;  Plerson  v.  People,  79  N.  T.  424, 
35  Am.  Rep.  524;  People  v.  Harris,  136  N. 
Y.  423,  33  N.  E.  66;  People  v.  Benham,  160 
N.  Y.  402,  65  N.  B.  11;  People  v.  Scott,  153 
N.  Y.  40,  46  N.  E.  1028;  People  v.  Buchanan, 
145  N.  Y.  1,  39  N.  E.  846.  The  same  rule 
obtains  In  many  other  states.  State  v.  Wat- 
kins,  9  Conn,  47,  21  Am.  Dec.  712;  Hall  v. 
State,  40  Ala.  698;  Johnson  v.  State,  94  Ala. 
35,  10  South.  667;  O'Brien  v.  Commonwealth. 
89  Ky.  354,  12  S.  W.  471;  State  v.  Duestrow, 
137  Mo.  44,  38  S.  W.  554,  39  S.  W.  266;  l>un- 
can  V.  State,  88  Ala.  31,  7  South.  104;  Pettit 
V.  State,  135  Ind.  393,  84  N.  B.  1118;  St. 
Louis  V.  State,  8  Neb.  405,  1  N.  W.  371: 
Stricklin  V.  Commonwealth,  83  Ky.  566;  and 
People  V.  Brown,  130  Cal.  591,  62  Pac.  1072. 
It  is  supported  in  such  text-works  as  Liawson 
on  Presumptive  Ev.  (page  495) ;  Wills  on  Cir. 
Bv.  (6th  Am.  Ed.  p.  41);  Burrill  on  Cir. 
Ev.  (p.  285);  Underbill  on  Crim.  Ev.  (S  323); 
and  Is  donbtless  the  law  wherever  the  prin- 
ciples of  the  common  law  prevail.  The  rea- 
son of  the  rule  has  been  stated  in  great 
variety  of  language,  but  the  substance  of  it 
Is  that  evidence  of  this  character  tends  to  re- 
pel the  presumption  of  love  and  affection  that 
arises  out  of  the  marital  relation,  and  to 
establish  a  motive  for  the  desire  to  get  rid 
of  one  who,  under  normal  conditions,  would 
be  the  natural  object  of  kindness  and  pro- 
tection. Thus,  as  we  have  said,  the  facts 
and  inferences  which  were  based  upon  spe- 
cific occurrences  bearing  upon  the  relations 
of  the  defendant  and  Han-iet  Wood  were 
properly  received  in  evidence.  Some  of 
them,  it  is  true,  might  have  been  discarded 
by  the  jury  as  of  too  little  probative  weight 
and  force,  but  they  were,  nevertheless,  com- 
petent for  what  they  were  worth. 

The  prosecution  seeks  to  Justify  tbe  evi- 
dence of  Harriet  Wood's  reputation  for  un- 
chastity  under  the  rule  above  referred  to, 
bat  it  Is  important  to  note  that  not  a  single 
case  has  been  cited  by  counsel,  nor  brought 
to  light  by  the  research  of  the  court,  which 
holds  that  such  evidence  is  competent. 
Counsel  for  the  prosecution  cite  the  Cases  of 
Harris,  Buchanan,  Scott,  and  Benham,  supra, 
to  sustain  their  contention,  but  none  of 
them  go  further  than  to  declare  the  well- 
established  general  rule  that  specific  acts, 
declarations,  conduct,  and  occurrences  tend- 
ing to  show  Improper  relations  with  a  person 
of  the  other  sex  are  admissible  evidence 
against  one  accused  of  the  murder  of  hus- 
band or  wife.  The  fact  that  the  reported 
cases  and  the  text-books  are,  at  this  late  day, 
barren  of  any  discussion  upon  the  admissibil- 
ity of  evidence  as  to  the  reputation  for  un- 


chastity  of  the  paramour  of  one  accused  of 
wife  murder,  is  in  itself  a  cogent  argument 
for  the  inadmissibility  of  such  evidence. 

It  would  serve  no  good  purpose,  and  would 
tend  to  undue  prolixity,  to  attempt  a  state- 
ment of  the  different  classes  of  cases  in 
which  evidence  of  personal  reputation  is  ad- 
missible. It  is  enough  to  say  that  It  Is  only 
competent  where  character  is  in  issue.  Since 
character  (which  Is  what  a  man  is)  cannot 
be  proven,  the  law  makes  a  virtue  of  ne- 
cessity, and  resorts  to  proof  of  reputation, 
or  what  people  say  of  a  man,  as  tbe  next  best 
thing.  Evidence  of  reputation  is  one  of  the 
exceptions  to  the  rule  excluding  hearsay  evi- 
dence, and,  in  common  with  all  the  excep- 
tions to  tliat  rule,  is  resorted  to  only  because 
more  direct  evidence  is  not  obtainable.  To 
this  very  general  statement  it  may  be  added 
that  usually  the  only  character  or  reputa- 
tion that  can  ever  be  in  issue  is  that  of  a 
party  or  a  witness.  There  are  a  few  excep- 
tions not  germane  to  this  discussion.  In  the 
tbe  case  at  bar  Harriet  Wood  was  neither  a 
party  nor  a  witness.  Her  character  was  not 
in  issue.  Proof  of  her  reputation  for  unchas- 
tlty  served  no  purpose  except,  possibly,  to 
prejudice  and  inflame  tbe  minds  of  the  Jury 
against  the  defendant.  All  the  facts  and  cir- 
cumstances bearing  npon  the  relations  of  tbe 
defendant  and  Harriet  Wood  were  In  evi- 
dence. If  they  pointed  with  reasonable  cer- 
tainty to  a  guilty  alliance  between  the  two, 
it  added  nothing  to  their  weight  and  cogency 
to  go  further  and  prove  the  woman's  reputa- 
tion for  unchastity.  If.  on  the  other  band, 
these  facts  and  circumstances,  standing 
alone,  might  have  been  regarded  by  tbe  jury 
as  entirely  consistent  with  an  innocent  and 
respectable  intercourse  between  this  man  and 
woman,  it  must  follow  that  they  furnished 
no  evidence  of  a  motive  for  murder  without 
being  supplemented  by  proof  of  the  woman's 
bad  reputation.  In  either  event  this  evidence 
had  a  tendency  to  create  a  prejudice  against 
the  defendant,  and  to  injure  him,  without 
proving  a  single  fact  against  him.  The  spe- 
cific occurrences  in  which  Harriet  Wood  and 
the  defendant  were  shown  to  have  figured 
together  after  the  latter's  second  marriage 
were  competent  evidence  against  him,  but 
tbe  former's  reputation  was  not  a  legitimate 
issue  In  the  case.  Even  If  it  had  been,  there 
was  no  evidence  that  the  defendant  knew  of 
it,  and  that  of  itself  was  a  sufficient  reason 
why  it  should  not  have  been  used  against 
him.  It  is  to  be  observed,  moreover,  that 
this  evidence  of  Harriet  Wood's  reputation, 
which  was  not  limited  to  the  period  succeed- 
ing defendant's  marriage  to  tbe  deceased, 
related,  in  part  at  least,  to  a  period  as  to 
which  evidence  of  specific  acts  of  intimacy 
between  Harriet  Wood  and  the  defendant 
would  have  been  Incompetent  against  the  lat- 
ter under  the  rule  in  People  v.  Strait,  148  N. 
Y.  670,  42  N.  B.  1045,  where  it  was  held  that 
it  was  not  competent  to  prove  defendant's  re- 
lations with  Ills  alleged  paramour  during  his 
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separation  from  Us  first  wife,  from  whom 
he  was  afterwards  divorced,  for  the  purpose 
of  showing  a  motive  to  kill  his  second  wife, 
whom  he  married  after  the  occurrences  prov- 
ed. So  much  might  be  said  against  the  com- 
petency of  this  evidence  of  iTarrlet  .Wood's 
reputation  that  it  is  more  difficult  to  choose 
than  to  find  reasons  for  condemning  It,  and 
we  shall  leave  the  discusBiou  of  this  branch 
of  the  case  with  the  statement  that  we  re- 
gard It  as  utterly  incompetent.  Since  sev- 
eral possible  motlTes  were  assigned  for  the 
alleged  murder,  we  are  unable  to  say  which 
particular  one,  if  any,  the  jury  may  have 
regarded  as  the  true  one,  but '  we  cannot 
doubt  that,  If  they  looked  for  a  motive  in  the 
relations  of  the  defendant  and  Harriet  Wood, 
the  evidence  of  her  reputation  proved  a  con- 
trolling factor  In  the  finding  of  the  verdict 
of  guilty.  Thus  we  are  driven  to  the  conclu- 
sion that  the  error  In  receiving  this  Improper 
evidence  Is  not  one  that  we  can  overlook  as 
technical  or  unsabstantial  under  the  powers 
conferred  upon  us  by  section  542  of  the  Code 
of  Criminal  Procedure. 

We  think  it  was  txror,  also,  for  the  trial 
conrt  to  refuse  to  charge,  upon  the  request 
of  counsel  for  the  defense,  that  there  was  no 
evidence  that  a  certain  wooden  stick  or 
bludgeon  or  rolling  pin,  as  It  has  been  various- 
ly described,  had  been  used  by  the  defendant 
In  the  commission  of  an  assault  upon  the  de- 
ceased prior  to  the  shooting.  The  force  of 
this  ruling  becomes  apparent  upon  a  brief 
recital  of  the  facts  relating  to  that  part  of 
the  case.  The  deceased  was  found  In  bed, 
with  a  severe  fracture  of  the  skull  surround- 
ing a  bullet  wound  which  entered  the  head 
at  the  right  temple  bone  and  had  its  exit 
behind  and  below  the  ear  near  the  occipital 
bone.  Her  eyes  were  closed,  the  bedclothes 
were  tucked  under  her  left  side  and  shoulder, 
and  her  hair,  contrary  to  her  usual  custom 
upon  retiring,  was  colled  about  her  head 
in  the  same  manner  as  she  was  wont  to 
wear  it  during  the  day.  Her  face,  hair,  and 
the  pillow  upon  which  she  lay  were  badly 
scorched.  The  stick  of  wood  in  question  was 
found  lying  upon  a  bureau  In  the  room.  As 
there  were  no  eyewitnesses  to  the  shooting, 
and  there  was  no  superficially  apparent  mo- 
tive for  It,  the  prosecution  naturally  seized 
opon  every  theory  that  might  give  a  clue 
to  the  inspiration  for  the  deed.  One  of  the 
theories  evolved  by  the  prosecution  was  that 
the  defendant  and  his  wife  bad  a  quarrel 
over  the  Kaaterskill  contract,  a  renewal  of 
which  had  been  obtained  by  the  defendant 
on  that  day;  that  In  the  heat  of  passion  en- 
gendered by  this  quarrel  the  defendant  had 
assaulted  his  wife  with  the  stick  of  .wood 
or  bludgeon,  thus  fracturing  her  skull,  and 
that  when  the  defendant  realized  the  serious 
consequences  of  his  assault  he  decided  to  kill 
his  wife  to  escape  exposure.  The  difficulty 
with  this  theory  is  that,  beyond  the  existence 
of  the  stick,  the  renewal  of  the  Kaatersklll 
contract,  and  the  manner  in  which  deceased 


wore  her  hair,  there  Is  not  a  fragment  of 
evidence  to  sustain  it.  The  stick  of  wood 
bore  no  evidence  of  having  been  used  In  the 
commission  of  an  assault,  and  was  shown  to 
have  been  an  instrument  used  in  the  pressing 
of  the  sleeves  of  women's  garments.  The 
physicians  who  performed  the  autopsy,  and 
who  were  called  as  witnesses  for  the  prose- 
cution, testified  that  there  was  no  such  abra- 
sion or  discoloration  of  the  Inner  skin  surface 
as  would  be  found  in  case  of  severe  external 
violence  from  a  stick  or  club,  and  that  the 
enttnnoe  of  a  bullet  fired  at  such  close  range 
as  to  scorch  and  bum  the  face  and  hatr  of 
the  deceased  and  the  bed  clothing,  was  a 
sufficient  cause  for  the  fracture  of  the  skull. 
There  was  nothing  to  show  that  there  had 
been  a  quarrel  between  the  defendant  and 
his  wife,  and,  in  a  word,  there  was  an  utter 
failure  of  evidence  to  support  the  theory  that 
the  defendant  had  committed  an  assault  upon 
his  wife  before  he  shot  her.  It  Is  argued 
for  the  prosecution  that  they  were  entitled 
to  lay  before  the  jury  all  the  circumstances 
connected  with  the  homicide,  and  therefore 
It  was  competent  to  put  in  evidence  the  stick 
of  wood  found  in  the  room  where  it  occur- 
red. That  is  true  to  the  extent  that  the 
stick  of  wood,  in  and  of  Itself,  was  no  more 
and  no  less  competent  than  any  of  the  other 
physical  surroundings  of  the  alleged  crime. 
It  was  In  the  use  of  this  particular  thing  for 
a  purpose  not  Justified  by  the  evidence  that 
error  was  committed. 

We  do  not  coincide  with  the  views  of 
counsel  for  the  defense  that,  because  the  in- 
dictment charged  murder  by  means  of  a  gun- 
shot wound.  It  was  error  for  the  court  to  re- 
ceive the  stick  of  wood  in  evidence,  or  to 
permit  counsel  for  the  prosecution  in  his 
opening  to  present  to  the  Jury  the  theory 
that  the  defendant  had  assaulted  and  injured 
the  deceased  before  he  shot  her;  on  the  con- 
trary, we  think  It  was  proper  for  the  court 
to  allow  counsel  to  exploit  that  theory  upon 
the  assumption  that  it  would  be  followed  by 
evidence  to  support  it,  and  in  that  view  of 
the  case  the  stick  of  wood  was,  in  the  first 
Instance,  properly  received  in  evidence.  But 
when  the  proofs  had  been  closed,  and  there 
had  been  a  palpable  failure  to  prove  the  the- 
ory of  assault,  the  court  should  have  sharply 
directed  the  attention  of  the  jury  to  that  fact, 
and  have  restrained  counsel  for  the  prosecu- 
tion, in  his  summary  to  the  jury,  from  com- 
menting upon  a  theory  that  ha(l  collapsed 
for  want  of  evidence;  and  then  the  court 
should  have  charged,  as  requested  by  defend- 
ant's counsel,  that  there  was  no  evidence 
that  the  stick  of  wood  had  been  used  upon 
the  deceased.  None  of  these  things  were 
done.  There  was  no  admonition  to  the  jury 
to  disregard  the  opening  statement  of  coun- 
sel for  the  prosecution  upon  the  theory  of 
assault.  The  court  refused  to  charge  as  re- 
quested by  defendant's  counsel.  In  his  sum- 
mary to  the  Jury  counsel  for  the  prosecution 
was  permitted  to  say:    "It  may  be,  gentle- 
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men,  that  this  bludgeon  was  used  in  the  ar- 
gument not  with  the  intent  or  purpose  of 
taking  her  life,  but  It  was  used  and  the  wo- 
man became  unconscious,  and  this  man,  be- 
lieviug  that  he  had  killed  his  wife,  had  resort 
to  the  gun  to  finish  the  job.  •  •  *  Where 
is  the  evidence  to  show  that  they  did  not 
hare  an  altercation  there  before  she  went  to 
bed?  It  is  a  fair  inquiry  to  say  where  is 
the  evidence,  to  show  they  did  not  Where  is 
the  evidence  to  show  they  did?  The  dead 
woman,  with  her  head  crushed,  there  in  bed, 
is  evidence  that  at  some  time  during  that 
night  there  was  a  disturbance  and  a  breach 
of  friendliness  between  them.  With  her 
there  in  her  blood,  some  one  is  called  upon  to 
explain  it  to  show  what  the  relations  were 
which  immediately  preceded  this  thing  they 
called  an  accident.  Where  is  the  explana- 
tion? Gentlemen,  where  is  it?  Why,  never 
a  witness  has  testified  to  it"  These  re- 
marks of  counsel  were  supplemented  by  the 
following  language  of  the  court  In  the  course 
of  the  charge:  "In  the  discussion  of  this 
case  another  motive  has  been  suggested  by 
the  counsel  for  the  people,  and  that  is  that 
the  crime  of  murder  was  committed  to  con- 
ceal another  crime.  The  theory  of  the  pros- 
ecution is  that  Montgomery,  in  the  heat  of 
passion,  or  for  some  other  cause,  struck  the 
deceased  on  the  head  with  a  rolling  pin 
which  was  found  on  the  bureau  at  the  foot 
of  the  bed  after  the  tragedy;  that  the  depres- 
sion or  Indentation  on  the  left  side  of  the 
forehead  was  made  with  a  blow  from  the  in- 
strument; and  that  to  conceal  this  assault, 
she  was  afterwards  placed  in  bed  by  him, 
and  shot  through  the  bead.  In  support  of 
this  theory  evidence  has  been  given  tending 
to  show  that  it  was  a  habit  of  the  deceased 
to  take  down  her  hair  and  braid  it  before 
retiring,  and  that  this  night  her  hair  was 
not  down,  but  in  a  coil  near  the  top  of  her 
bead.  The  prosecution  claims  that  this  fact 
and  the  fact  that  the  bedclothes  were  care- 
fully tucked  under  her  side,  that  they  were 
not  back  on  the  side  occupied  by  the  defend- 
ant, but  drawn  up  nearly  to  the  pillow,  as 
well  as  the  position  of  the  body,  the  position 
of  the  arms  crossed  on  the  abdomen,  and 
the  fact  that  the  skull  was  broken  and  in- 
dented, shows  that  an  assault  was  made  be- 
fore the  shot  was  fired  and  before  she  was 
placed  in  bed.  It  is  true  that  one  of  the 
physicians  has  testified  that,  in  his  opinion, 
the  dent  or  depression  In  the  forehead  was 
caused  by  the  bullet  but  you  are  not  bound 
to  accept  his  opinion  as  true.  You  should 
give  to  this  evidence  such  weight  as  you 
think  it  is  entitled  to  in  view  of  all  the  evi- 
dence in  the  case.  As  I  said  before,  when 
an  expert  states  a  scientific  fact  his  opinion 
is  speculative  and  theoretical,  and  he  states 
only  his  belief,  or  where  some  other  theory  is 
equally  consistent  with  the  facts.  If  you  are 
convinced  beyond  a  reasonable  doubt  from 
all  the  evidence  In  the  case,  that  the  crime  of 
assault  was  made  by  the  defendant  upon  the 


deceased,  you  will  then  determine  whether 
It  was  the  moving  power  that  Impelled  the 
defendant  to  shoot  the  deceased,  and  if  you 
are  convinced  beyond  a  reasonable  doubt 
that  this  was  the  motive  that  induced  the 
act  you  will  give  it  such  force  and  effect 
as  yon  think  it  entitled  to,  no  matter  what 
the  opinion  of  the  physician  may  be  as  to  the 
cause  of  the  indentation."  We  cannot  say 
that  the  conduct  of  the  trial  in  this  regard 
did  not  affect  the  result  The  refusal  to  in- 
struct the  Jury  that  there  was  no  evidence  of 
an  assault  prior  to  the  homicide,  followed  by 
the  impassioned  appeal  of  counsel  and  the 
solemn  worQs  of  the  court  which  tended  to 
dignify  this  theoretical  assault  into  a  reality, 
may  well  have  been  potent  in  shaping  the 
verdict. 

The  Judgment  herein  should  be  reversed, 
and  a  new  trial  ordered. 

PARKER,  C.  J.,  and  HAIGHT,  MAKTIN, 
VANN,  and  CUIXEN,  JJ.  (and  GRAY,  J.,  on 
first  ground  of  error  discussed),  concur. 

Judgment  of  conviction  reversed,  etc 


(ifii  Ind.  689) 
SOUTHERN  INDIANA  RY.  00.  v,  HAB- 

ItMiL.x 
(Supreme  Court  of  Indiana.    Oct  9,  1903.) 

MASTER  AND  SERVANT— PERSONAL  INJURIES 
—EMPLOYERS'  LIABILITY  ACT— VICE  PRINCI- 
PAL —  FORE.MAN  —  FELLOW  SERVANTS  —  AS- 
SUMED RISK— SAFE  PLACE. 

1.  Where  defendant  reserves  a  general  excep- 
tion to  the  overruling  of  bis  demurrer  to  a  com- 
plaint having  several  paragraphs,  he  cannot 
question  severally  the  ruling  as  to  each  para- 
gi-aph. 

2.  At  an  interval  when  there  happened  to  be 
nothing  for  plaintiff  to  do  in  the  construction 
of  a  railroad  bridge  on  which  he  was  employ- 
ed, and  while  he  was  sitting  down,  he  was  in- 
jured by  a  stone  raised  by  a  derrick  being 
swung  against  him  by  reason  of  the  person  in 
charge  negligently  ordering  the  stone  raised 
while  a  train  was  passing  which  struck  the  der- 
rick or  chain.  Held,  that  Employers'  Liability 
Act,  §  1,  Bubd.  2  (Bums'  Rev.  St  1901,  §  7083), 
declaring  a  railroad  company  liable  for  injury 
to  a  servant  resulting  from  the  negligence  of 
any  person  in  the  service  of  such  corporation 
to  whose  order  the  injured  employs  was  bound 
to  conform  and  did  conform,  did  not  apply. 

3.  The  person  in  charge  being  merely  a  work- 
man like  plaintiff  aud  others  engaged  thereon, 
in  the  giving  of  the  general  order  to  raise  the 
stone  he  was  acting  as  a  foreman,  and  not  as  a 
vice  principal. 

4.  Risk  of  injury  from  negligence  of  a  fore- 
man was  an  assumed  risk,  in  the  absence  of 
negligence  by  the  master  in  selecting  him  for 
such  position. 

5.  Where  plaintiff  was  enga^d  with  others  in 
the  general  work  of  eoustrncting  a  bridge,  and 
chose  his  own  position  while  a  portion  of  the 
work  was  going  on,  it  was  not  the  master's  duty 
to  have  a  representative  present  to  see  that 
such  place  was  safe. 

Appeal  from  Circuit  Court  Greene  County; 
O.  B.  Harris,  Judge. 

%  4.  See  Master  and  Servant,  vol.  34,  Cent.  DIk. 
H  BK7,  670. 


'Rehearing  denied. 
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Action  by  Jdckson  H.  HarreU  against  the 
Southern  Indiana  Railway  Company.  From 
a  Judgment  of  the  Appellate  Court  (66  N.  E. 
1016)  affirming  a  judgment  for  plaintiff,  de- 
fendant appeals.    Berersed. 

F.  M.  Trlssal,  Brooks  &  Brooks,  and  Emer- 
aon  Short,  for  appellant  East  &  East  and 
HcHenry  Owen,  for  appellee. 

6ILLETT,  J.  This  was  an  action  for  an 
Injury  to  the  person  of  appellee.  He  recov- 
ered In  the  trial  court,  and  the  Judgment 
was  affirmed  by  the  Second  Division  of  the 
Appellate  Court  Appellant  appeals  to  this 
court  under  the  third  subdivision  of  section 
.  1337J,  Bums'  Kev.  St  1901,  and  assigns  as 
error  here  that  said  division  erred  in  affirm- 
ing the  Judgment  of  the  trial  court  We  pro- 
ceed to  a  consideration  of  such  asBlgnments 
of  error  in  the  Appellate  Court  as  were  not 
subsequently  waived. 

There  were  seven  paragraiihs  of  complaint, 
and  appellant  demurred  to  each  of  them. 
Ita  demurrer  was  overruled,  and  It  reserved 
a  general  exception  to  the  ruling.  Although 
appellant  sought  on  appeal  to  question  sev- 
erally said  ruling  as  to  each  of  said  para- 
graphs, yet,  as  the  exception  was  in  gross, 
we  are  compelled  to  hold  that  such  assign- 
ments of  error  present  no  question  for  our 
consideration.  Noonan  v.  Bell,  159  Ind.  820, 
64  N.  El  909,  and  cases  there  cited. 

Appellant  further  assigned  as  error  that 
the  Greene  circuit  court  erred  In  overruling 
its  motion  for  a  new  trial.  Among  other 
grounds  for  a  new  trial,  appellant  assigned 
In  said  motion  that  the  verdict  was  con- 
trary to  the  evidence,  and,  further,  that  the 
▼erdict  was  contrary  to  law. 

The  evidence  showed  the  following  state 
of  facts:  On  July  6,  1899,  appellant  a  rail- 
road corporation,  was  engaged  in  the  con- 
struction of  a  railroad  bridge  over  White 
river.  In  the  county  of  Greene.  A  temporary 
work  or  bridge  had  been  built  over  the 
river,  on  which  a  track  had  been  laid.  A 
stone  pier  was  being  built  under  the  struc- 
ture, and  a  number  of  men,  including  ap- 
pellee, were  engaged  in  Its  construction,  un- 
der one  John  Gratzer.  The  necessary  stone 
were  unloaded  from  cars,  and  were  placed 
in  iwsition  by  means  of  a  derrick,  wbich 
was  erected  upon  a  platform  a  few  feet 
north  of  the  track.  The  derrick's  mast  was 
so  stayed  as  to  give  the  top  a  slight  Inclina- 
tion toward  the  south,  with  the  result  that 
in  handling  a  heavy  stone  it  had  a  tendency 
to  swing  toward  the  pier  and  track.  There 
was  evidence  that  the  derrick  was  purpose- 
ly so  constructed,  with  a  view  to  its  greater 
utility;  but  whether  it  can  be  said  to  have 
been  defective  or  no,  by  reason  of  being  so 
constructed,  it  appears  that  appellee,  whose 
principal  business  was  to  arrange  the  tackle 
about  the  stone  and  lower  it  from  the  cars, 
knew  of  such  tendency,  and  had  helped  to 
bold  a  rope  In  keeping  the  boom  and  sus- 


pended stone  from  swinging  over  the  tratk. 
There  had  n^ver  been  ai>  attempt  to  handle 
a  stone  when  the  portion  of  the  track  that  was 
adjacent  was  occupied  by  a  moving  loco- 
motive or  cars.  Near  the  close  of  working 
hours  on  the  day  In  question  a  locomotive 
and  two  or  three  flat  cars  stood  near  the  east 
end  of  said  temporary  bridge.  A  heavy 
stone,  which  had  just  been  .unloaded  from 
one  of  said  flat  cars,  lay  upon  the  pier,  occu- 
pying its  Intended  place  in  the  top  course. 
A  short  distance  to  the  west  there  were 
several  flat  cars,  and  still  further  on,  and 
near  the  west  end  of  the  bridge,  were  a 
portable  pile  driver  and  its  car.  Appellee, 
who  testifled  that  there  was  nothing  for  him 
to  do  at  that  time,  was  seated  upon  a  pro- 
jecting bent  He  bad  not  received  a  com- 
mand as  to  what  place  he  should  occupy. 
The  conductor  of  the  train  said  to  Gratzer, 
"John,  are  you  going  In  with  us?"  The  lat- 
ter answered  tliat  he  and  his  men  were  go- 
ing to  set  the  stone  and  return  on  a  band 
car.  After  about  two  minfltes,  occupied  by 
the  men  in  charge  of  the  train  in  coupling 
the  flat  cars  and  the  pile  driver  and  ita  car 
together,  the  train,  as  thus  made  up,  started 
east,  and,  before  the  pile  driver  reached 
the  pier,  the  train  was  moving  at  a  speed  of 
from  three  to  six  miles  an  hour.  In  the 
meantime  Gratzer  ordered  one  of  the  men 
to  signal  the  stationary  engineer  to  raise 
the  stone  a  little,  It  being  necessary  to  make 
a  mortar  bed  under  it  The  signal  was  given, 
and  the  stone  was  raised  about  two  feet 
before  the  pile  driver  had  passed.  Three 
men,  Courtney,  Clemmons,  and  Polland,  were 
holding  the  stone  away  from  the  track,  by 
means  of  a  rope,  after  the  stone  was  raised 
above  the  course  In  which  it  bad  rested. 
Clemmons  and  Polland  let  go  of  the  rope, 
Clemmons  going  to  get  his  trowel  and  Pol- 
land going  to  get  mortar.  Courtney  was  thus 
left  to  hold  the  stone  alone,  and,  as  it  prov- 
ed too  heavy  for  Um,  he  abandoned  the 
rope,  and  sought  a  place  of  safety.  The 
boom  then  swuns  around,  and  the  chain 
which  held  the  suspended  stone  caught  on 
the  running  board  of  the  pile  driver.  This 
caused  the  stone  to  swing  east  and  as  it 
swung  back  It  struck  appellee,  crushing  one 
of  his  feet  and  injuring  the  other.  It  seems 
to  have  been  but  a  brief  interval  after  the 
stone  swung  clear  until  the^chaln  caught  on 
the  running  board,  as  a  number  of  appellee's 
witnesses  in  effect  testifled.  Appellee's  wit- 
ness Helms,  who  was  on  the  third  or  fourth 
car  east  of  the  pile  driver,  testified  that  the 
stone  was  not  suspended  as  he  passed  the 
derrick,  and  that  he  was  looking  to  see  that 
all  fall  lines  were  clear.  Gratzer  had  ex- 
clusive charge  of  the  stonework.  He  di- 
rected the  men  and  worked  himself. 

The  various  paragraphs  of  complaint  rest 
on  various  theories.  Negligence  is  charged 
against  appellant  in  the  construction  of  the 
derrick,  and  also  against  Gratzer  und  the 
conductor  and  the  engineer  severally.   There 
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Is  no  charge  that  appellant  did  not  exercise 
due  care  In  the  selection  of  sdld  employSs. 
Appellee's  counsel  say  of  the  complaint: 
"The  first  five  paragraphs  minutely  describe 
all  the  conditions  and  concurring  causes  of 
tue  Injury.  The  sixth  paragraph  is  intend- 
ed to  be  pleaded  under  the  second  subdivi- 
sion of  section  1  of  the  employers'  liability 
act  The  seventh  paragraph  charges  negli- 
gence against  the  engineer  of  the  train  and 
the  conductor,  and  also  against  Qratzer,  char- 
ging them  all  as  vice  principals  under  the 
fourth  subdivision  of  the  act"  There  was 
not  a  scintilla  of  evidence  supporting  the 
theory  that  either  the  conductor  or  the  en- 
gineer was  negligent  Neither  of  them  Is 
shown  to  have  known  that  the  stone  was  sus- 
pended or  to  have  had  any  reason  to  appre- 
hend that  it  was.  The  manner  in  which 
the  derrick  was  constructed  does  not  appear 
to  have  been  the  proximate  cause  of  the 
accident.  The  derrick  possessed  a  particu- 
lar utility  when  constructed  as  it  was,  and 
it  was  ordinarily  safe  so  long  as  It  was  used 
in  accordance  with  the  established  custom 
tuat  the  evidence  shows  had  before  ob- 
tained. It  was  a  master's  duty  to  have  the 
derrick  properly  constructed  and  maintain- 
ed, but  appellant  was  uot  bound  to  appre- 
hend that  Its  servant  might  put  the  same  to 
a  negligent  use— a  use  wholly  contrary  to  the 
custom  that  had  obtained  before  the  acci- 
dent See,  on  the  subject  of  proximate 
cause,  Enochs  v.  Pittsburgh,  etc.,  R.  Co.,  145 
Ind.  635,  44  N.  E.  658;  1  Thompson,  Oommen- 
tarles  Law  of  Neg.  {  43  et  seq. 

This  brings  us  to  the  question  as  to  wheth- 
er appellant  was  responsible  for  the  negli- 
gence of  Gratzer,  assuming  that  he,  as  well 
as  Clemmons  and  Polland,  was  guilty  of  neg- 
li|:«nce.  As  to  the  Employers'  Liability  Act 
(section  7083  et  seq.,  Burns'  Rev.  St  1901), 
it  is  evident  that  appellant  is  not  liable  un- 
der the  second  subdivision  of  the  first  sec- 
tion. That  subdivision  was  not  Intended  to 
create  a  liability  based  on  an  order  or  direc- 
tion, where  such  order  or  direction  was  as 
broad  as  the  whole  service,  and  where  the 
injured  servant  without  the  compulsion  of 
an  order  or  direction  from  one  whose  order 
or  direction  he  was  required  to  obey,  was  at 
the  time  governing  himself  according  to  his 
own  Judgment  as  to  what  was  proper.  In  so 
far  as  the  fourth  subdivision  of  said  section 
is  concerned,  it  does  not  appear  that  Gratzer 
belonged  to  any  of  the  classes  of  servants 
particularly  mentioned  therein.  The  latter 
part  of  said  subdivision  Is  not  any  broader 
than  the  common  law  upon  the  subject:  so 
we  may  as  well  consider  the  remaining  ques- 
tion as  to  liability  from  that  standpoint. 

Assuming  that  Gratzer  was  negligent,  as 
we  have  before  done.  It  would  follow  that 
appellant  might  have  been  liable  to  a  stran- 
ger, under  the  rule  of  respondeat  superior, 
had  he  been  In  appellee's  place.  But  In  appel- 
lee's case  nepllijoiipp  could  not  be  predicated 
on  his  Injury  If  it  was  a  result  of  one  of  the 


risks  of  the  service,  because  as  to  those  risks 
which  the  servant  assumes  there  is  no  duty. 
American  Rolling  Mill  C!o.  v.  Hulllnger  (at 
last  term)  67  N.  E.  886;  Fitzgerald  v.  Con- 
necticut River  Paper  Co.,  155  Mass.  155,  20 
N.  E.  464,  31  Am.  St.  Rep.  537. 

When  the  contract  of  service  Is  entered 
into  the  master  Impliedly  contracts  that  he 
will  exercise  ordinary  care  in  the  selection 
and  retention  of  the  employe's  co-servants, 
and  such  employ^  impliedly  contracts  that 
this  requirement  complied  with,'  he  will  as- 
sume, as  one  of  the  risks  of  the  service,  the 
perils  of  Injury  from  the  negligence  of  such 
co-servants.  If  appellee  has  made  out  a  case, 
it  must  ai^)ear  that  In  giving  the  order  to 
raise  the  stone  Gratzer  was  acting  as  a  vice 
principal,  and  not  as  a  mere  fellow  servant. 
The  controlling  consideration  in  determining 
whether  an  employg  is  a  vice  principal  is, 
not  his  comparative  rank,  not  his  authority 
to  command,  and  not  his  authority  to  em- 
ploy and  discharge,  but  whether  he  Is  the 
representative  of  the  master  In  respect  to 
those  duties  which  the  master  cannot  escape 
by  a  delegation  of  them.  Indiana  Car  Go.  v. 
Parker.  100  Ind.  181;  New  Pittsburgh,  etc., 
Co.  V.  Peterson,  136  Ind.  398,  35  N.  K  7.  43 
Am.  St  Rep.  327;  Robertson  v.  Chicago,  etc., 
R.  Co.,  146  Ind.  486,  45  N.  E.  655;  Southern 
Indiana  R.  Co.  v.  Martin  (Ind.  Sup.)  66  N.  E. 
88(i;  and  see  further  monographic  note,  La- 
fayette Bridge  Co.  v.  Olsen,  64  L.  R.  A.  1. 
One  of  the  leading  duties  of  a  master,  ex- 
cept in  Instances  when  it  can  be  said  that 
the  complaining  servant  has  assumed  the 
particular  risk,  Is  to  use  ordinary  care  to 
keep  the  place  where  such  servant  is  employ- 
ed In  as  safe  a  condition  as  the  nature  of  the 
employment  fairly  admits  of.  To  make  the 
above  statement  certain  requires  a  considera- 
tion of  the  meaning  of  the  word  "place."  If 
by  this  it  Is  meant  that  the  master,  by  hlna- 
solf  or  representative,  must  be  always  pres- 
ent to  ward  off  every  transient  peril  that  may 
menace  the  servant  In  the  particular  spot  or 
place  that  he  may  chance  to  occupy  while  en- 
gaged in  the  performance  of  his  work,  then 
It  must  be  affirmed  that  the  rule  of  law  de- 
volves upon  the  master  a  duty  that  in  many 
Instances  It  would  be  wholly  Impracticable  to 
discharge.  A  railroad  comiMiny  could  scarce- 
ly employ  vice  principals  enough  to  make  it 
sufl^ciently  argus-eyed  to  guard  Its  servants 
to  that  extent  Furthermore,  it  is  to  be  ob- 
served that  in  some  lines  of  business,  like 
the  operation  of  a  railroad,  many  servants 
are  employed  whose  respective  duties  are  so 
correlated  that  In  the  very  forwarding  of  the 
master's  business  they  are  protecting  the 
lives  and  limbs  of  their  co-servants;  and  If 
some  limitation  be  not  put  upon  the  word 
"place,"  as  respects  transient  dangers  in  the 
conducting  of  the  details  of  the  business, 
then  every  one  of  such  servants  becomes,  for 
some  purposes,  a  vice  principal,  and  the  in- 
tegrity of  the  co-servant  rule  is  destroyed. 

In  Fraser  v.  Red  River  Lumber  Co.,  45 
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Minn.  235,  47  N.  W.  785,  It  was  said:  "WhUe 
we  have  no  disposition  to  impinge  upon  the 
Just  and  salutary  rule  that  makes  it  the  pri- 
mary duty  of  the  master  to  furnish  to  his 
servants  safe  instrumentalities  and  places 
for  work,  yet  we  are  satisfied  that  in  many 
cases  the  courts,  by  indulging  in  too  much 
refined  and  artificial  reasoning,  have  carried 
the  rule  altogether  too  far,  and  have  often 
held  the  master  liable  in  cases  where  the 
untutored  minds  of  laymen,  in  the  exercise 
merely  of  common  sense,  would  unhesitating- 
ly say  that  the  master  bad  not  been  derelict 
in  the  performance  of  any  duty  towards  his 
servants.  When  it  Is  considered  that,  where 
numerous  employes  are  all  engaged  in  prose- 
cuting the  same  general  object,  there  is  hard- 
ly one  of  them  whose  duties  do  not,  in  {tart 
at  least,  in  some  way  relate  to  or  affect  the 
safety  of  the  instrumentalities  with  which, 
or  of  the  places  in  which,  the  others  work,  it 
is  easy  to  see  that  the  rule  referred  to  may 
be,  as  it  often  has  been,  carried  so  far  as  to 
practically  abrogate  the  whole  doctrine  of 
'common  employment'  We  shall  not  at- 
tempt to  do  what  no  court  has  yet  been  able 
to  do,  viz.,  to  formulate  a  statement  of  the 
rule  that  will  furnish  a  test  by  which  to  de- 
termine every  case;  but  we  may  suggest 
that.  In  our  opinion,  an  Important  considera- 
tion, often  overlooked,  is  whether  the  struc- 
ture, appliance,  or  instrumentality  Is  one 
which  has  been  furnished  for  the  work  in 
which  the  servants  are  to  be  engaged,  or 
whether  the  furnishing  and  preparation  of  it 
Is  Itself  part  of  the  work  which  they  are  em- 
ployed to  perform.  If  it  be  the  latter,  then, 
as  It  is  well  settled  by  our  decisions,  the 
master  is  not  liable." 

In  Perry  v.  Rogers,  157  N.  Y.  261,  61  N. 
E.  1021,  Parker,  C.  J.,  observes  that,  "under 
the  guise  of  an  application  of  the  rule  re- 
quiring a  master  to  furnish  a  reasonably  safe 
place  for  Ms  servants  to  work  in,  other  at- 
tempts, before  this,  liave  been  made  to  de- 
prive a  defendant  of  the  benefit  of  another 
equally  well-settled  and  just  rule  of  the  law 
of  negligence,  that  a  party  shall  not  be  held 
req>onsible  to  a  servant  for  an  injury  occa- 
sioned by  the  negUgence  of  a  competent  co- 
employe." 

As  was  said  In  the  decision  of  Butler  v. 
Townsend,  126  N.  Y.  105,  26  N.  E.  1017:  "A 
place,  in  its  broad  sense,  is  never  safe  in 
which  an  accident  happens,  and  an  accident 
always  happens  In  some  place,  and  so  the 
master  might  almost  become  an  insurer." 

In  line  with  the  above  observations  are  the 
following  expressions  from  the  decision  of 
Hermann  v.  Port  Bla;kely  Mill  Co.  (D.  0.)  71 
Fed.  853:  "The  word  'place,'  in  my  judg- 
ment, means  the  premises  where  the  work  is 
being  done,  and  does  not  comprehend  the 
negligent  acts  of  fellow  servants,  by  reason 
of  wtiich  the  place  is  rendered  unsafe  or  dan- 
gerous. The  fact  that  the  negligent  act  of 
a  fellow  servant  tenders  a  place  of  work  un- 


I  safe  is  no  sure  and  safe  test  of  the  master's 
!  duty  and  liability  in  this  respect,  for  it  may 
;  well  be  said  that  any  negligence  which  re- 
sults in  damage  to  some  ouu  makes  a  par- 
ticular spot  or  place  dangerous  or  unsafe. 
To  so  hold  would  vhrtually  be  making  the 
master  responsible  for  any  negligence  of  a 
fellow  servant  which  renders  a  place  of  work 
unsafe  or  dangerous.  It  would  be  doing  the 
very  thing  which  it  Is  the  policy  and  object 
of  the  general  rule  not  to  do.  It  would  create 
a  liability  which  the  master  could  not  avoid 
by  the  exercise  of  any  degree  of  foresight  or 
care."  To  the  same  effect,  see  Armour  v. 
Hahn,  111  U.  S.  813,  4  Sup.  Ot  433,  28  L.  Ed. 
440;  Balrd  v.  R^lly,  92  Fed.  884,  85  C.  O. 
A.  78;  Cleveland,  etc.,  R.  Co.  v.  Brown,  73 
Fed.  970,  20  C.  0.  A.  147;  City  of  Minne- 
apolis V.  Lundin,  58  Fed.  625,  7  O.  C.  A.  344. 
"The  test  of  liability,"  said  the  court  in 
Sofleld  V.  Guggenheim  Smelting  Co.,  64  N.  J. 
Law,  606,  46  Atl.  711,  50  L.  R.  A.  417:  "is 
not  the  safety  of  the  place  or  appliance  at 
the  instant  of  Injury,  but  the  character  of 
the  duty  the  negligent  performance  of  which 
caused  the  injury."  In  the  case  of  The 
Queen  (D.  C.)  40  Fed.  694,  we  find  the  fol- 
lowing language:  "It  would  "be  absurd  to 
say  that  the  owners  owed  a  duty  to  the  sea- 
men that  too  long  a  hawser  should  never  be 
used,  or  that  signals  In  a  fog  should  be  prop- 
erly given  by  their  own  vessel.  These  de- 
tails belong  to  the  ordinary  work  of  naviga- 
tion, and  to  the  men  employed  to  conduct  It 
As  to  this  work,  the  owners  owe  no  duty  to 
the  ofiicera  or  seameui  to  see  it  prop^ly  per- 
formed." 

In  the  endeavor  to  so  correlate  the  deep- 
rooted  doctrines  relative  to  the  master's  duty 
to  his  servant  and  the  servant's  assumption 
of  risk  with  respect  to  his  co-employes  as  to 
maintain  such  doctrines  in  a  proper  relation, 
we  find  it  stated  by  the  courts  that  the  mas- 
ter is  not  liable  to  his  servant  for  the  negli- 
gence of  his  co-servants  In  respect  to  the  de- 
tails of  the  work  (CMitral  R.  Co.  v.  Keegan. 
160  U.  S.  259,  16  Sup.  Ct  269,  40  L.  Ed.  418; 
Southern  Indiana  R.  Co.  v.  Martin  [Ind.  Sup.] 
66  N.  B.  886;  O'Brien  v.  American  Dredging 
Co.,  53  N.  J.  Law,  291,  21  Atl.  324;  Baird  v. 
Reilly,  92  Fed.  884,  35  C.  C.  A,  78;  Hussey 
V.  Coger,  112  N.  Y.  614,  20  N.  B.  556,  3  I*  R. 

A.  559,  8  Am.  St.  Rep.  787;  Oeoghegan  v. 
Atlas  S.  S.  Co.  [Com.  PI.]  22  N.  Y.  Supp. 
749);  that  he  is  not  bound  to  protect  his  serv- 
ant against  the  mere  transitory  perils  that 
the  execution  of  the  work  occasions  (Whit- 
taker  V.  Bent,  167  Mass.  588,  46  N.  E.  121; 
Meehan  v.  Spelrs  Mfg.  Co.,  172  Mass.  875, 
52  N.  E.  518);  and  that  he  is  not  liable  mere- 
ly because  a  co-servant  negligently  handles 
appliances  in  such  a  way  as  to  occasion  In- 
Jury  to  an  employe  (Howard  v.  Denver,  etc., 
R.  Co.  [C.  C]  26  Fed.  837;    St  Louis,  etc., 

B.  Co.  V.  Needham,  63  Fed.  107,  11  C.  C.  A. 
66,  25  L.  R.  A.  833;  Snow  v.  Housatonlc  R. 
Co.,  8  Allen,  441,  85  Am.  Dec.  720;   Jones  v. 
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Granite  Mills.  126  Mass.  84,  30  Am.  Rep.  661; 
Baron  v.  Detroit,  etc,  Nav.  Co.,  91  Mlcb. 
685,  62  N.  W.  22). 

In  Hodges  v.  Standard  Wheel  C!o.,  152  Ind. 
680,  52  N.  B.  393,  It  was  said:  "That  appel- 
lee did  not  owe  to  aiH>ellant,  as  Its  employe, 
under  the  circumstances,  the  legal  duty  to 
support  the  rims  In  question. by  the  hands 
of  some  one  of  Its  agents  or  representatives. 
In  the  manner  as  Huey  was  doing  Just  pre- 
vious to  the  accident.  Is  certainly  evident 
If  It  could  be  said  to  be  charged  with  that 
fluty,  then  every  corporation  engaged  in  the 
same  line  of  business  as  it  was  would,  In 
legal  contemplation,  be  required  to  be  present 
at  all  times  at  Its  factory  when  lumber,  tim- 
ber, or  iron,  or  other  heavy  material  of  like 
character,  was  being  handled  or  moved  by 
some  of  Its  employes,  and  by  the  hands  of 
such  agents  or  representatives  prevent  such 
Iron,  timber,  or  lumber,  or  other  material 
connected  therewith,  from  slipping  or  falling 
upon  said  employes,  and  thereby  injuring 
them." 

It  has  been  said  that  the  boundary  line  be- 
tween the  act  of  the  master  and  the  act  of 
an  employe  Is  sometimes  quite  vague  and 
shadowy.  Vltto  v.  Farley  (Sup.)  44  N.  Y. 
Supp.  1;  Hanklns  v.  New  York,  etc.,  K.  Co, 
142  N.  T.  416,  37  N.  B.  466,  26  L.  H.  A.  396, 
40  Am.  St.  Rep.  616.  We  realize,  as  was  In 
effect  stated  In  Island  Coal  Co.  v.  Swaggerty, 
159  Ind.  664.  62  N.  B.  1103,  65  N.  B.  1028, 
that  the  duty  of  the  master  is  a  continuing 
one,  and  that  until  the  agent  selected  by  the 
master  acts  up  to  the  limit  of  the  duty  of  the 
master  to  act  the  master's  duty  Is  not  done. 
We  further  realize  that  any  one  of  many  cir- 
cumstances may  become  the  basis  for  the  gov- 
erning principle  with  regard  to  the  extent  of 
the  master's  duty,  but  after  all  we  think  that 
there  is  but  one  test  by  which  the  master's 
liability  to  a  servant  In  such  cases  Is  to  be  de- 
termined, and  that  is  the  one  already  suggested 
•—was  it  a  master's  duty  that  was  neglected? 

Granting  that  for  some  purposes  the  man 
Gratzer  was  a  vice  principal,  we  are  unable 
to  perceive  that  he  was  acting  In  that  capacity 
at  the  time  that  he  gave  the  alleged  negligent 
order.  The  risk  of  tajury  from  the  negligence 
of  a  foreman  is  as  much  within  the  servant's 
assumption  as  is  the  risk  that  he  may  be  in- 
jured by  the  act  of  any  other  co-servant 
Southern  Indiana  R.  Co.  v.  Martin  (Ind.  Sup.) 
66  N.  E.  886;  Kemer  v.  Baltimore,  etc.,  R. 
Co.,  149  Ind.  21.  48  N.  B.  364;  Central  R. 
Co.  V.  Keegan,  160  U.  S.  259,  16  Sup.  Ct 
269,  40  L.  Ed.  418;  O'Brien  v.  American 
Dredging  Co.,  53  N.  3.  Law,  291,  21  AU.  324. 
An  employe  of  the  master  may  act  in  a  dual 
capacity— as  his  representative  and  as  his  serv- 
ant. Southern  Indiana  R.  Co.  v.  Martin, 
supra;  Eerner  v.  Baltimore,  etc.,  R.  Co., 
supra;  National  Fertilizer  Co.  v.  Travis,  102 
Tenn.  16,  49  S.  W.  832;  Cumberland,  etc.,  R. 
Co.  V.  State,  44  Md.  283.  The  evidence  In  this 
case  shows  that  Gratzer  took  part  In  the  physl- 
oU  work  of  setting  stone  In  the  constractioD 


of  the  pier,  and  he  was  working  as  a  servant 
when  he  gave  the  order  looking  to  the  setting 
of  the  stone  which  injured  appellee. 

To  sum  up  the  question  as  to  the  claim  of 
a  common-law  liability:  The  appellant  was 
not  bound  to  have  a  representative  present  at 
every  moment  to  keep  the  place  that  appellee 
might  chance  to  occupy  safe,  as  against  the 
possible  negligence  of  a  co-employe.  The  man 
Gratzer  was  engaged  at  the  time  of  bis  al- 
leged negligence  as  a  servant  In  forwarding 
the  work.  Appellee  and  Gratzer  were  co-serv- 
ants, and,  as  it  is  not  alleged  or  proved  that 
appellant  did  not  exercise  due  care  in  the  selec- 
tion and  retention  of  such  foreman,  It  follows 
that  appellant  is  not  liable  for  his  negligence 
in  the  particular  instance. 

The  Judgments  of  the  Greene  circuit  court 
and  the  Appellate  Court  are  reversed,  and  the 
former  court  Is  directed  to  award  appellant  a 
new  trial. 


an  Ind.  228) 
BALTIMORE  &  O.  R.  CO.  t.  TOWN  OF 
WHITINa 

(Supreme  Court  of  Indiana.    Oct  6,  1903.) 

MUNICIPAL  CORPORATIONS— ORDINANCES— VA- 
LIDITY—POWER  OF  TOWN  TRUSTEES— TOWN 
CLERK— JUDICIAL  POWER  —  STATUTE  —  CON- 
STITUTIONALITY. 

1.  Burns'  Rev.  St  1901,. {  4404,  conferring 
on  trustees  of  incorporated  towns  the  exclusive 
power  over  the  streets,  alleys,  highways,  and 
bridges  vrithin  the  towns,  and  section  4357,  els. 
4,  6,  0,  16,  empowering  the  trustees  to  declare 
what  shall  constitute  a  nuisance,  to  regulate 
things  tending  to  endanger  persons  and  proper- 
ty, and  to  adopt  ordinances  to  carry  into  effect 
the  provisions  of  the  act,  authorize  the  trustees 
to  regulate  the  speed  of  trains  in  the  corporate 
limits. 

2.  Acts  1901,  p.  57,  c.  45  (Bums'  Rev.  St. 
1901,  S§  4346-4346d),  "An  act  concerning  town 
officers,"  which  relates  to  the  election  of  town 
officers,  and  which  confers  on  the  town  clerk 
the  powers  of  justices  of  the  peace,  and  which 
prescribes  the  procedure  in  trials  before  him, 
is  not  in  conflict  with  Const,  art.  4,  S  19,  provid- 
ing that  every  act  shall  embrace  but  one  sub- 
ject, which  must  be  expressed  in  the  titie. 

3.  Acts  1901,  p.  57,  c.  45  (Burns'  Rev.  St. 
1901,  §{  4346-4346d),  conferring  the  powers  of 
a  justice  of  the  peace  on  the  town  clerk,  an 
officer  required  by  Bums'  Rev.  St  1894,  !  4346, 
to  keep  the  records  of  the  board  of  trustees,  to 
attend  the  meetings  and  record  the  proceedings 
of  the  board,  and  to  perform  all  other  duties  ap- 
pertaining to  the  office  and  required  by  law,  is 
not  in  conflict  with  Const,  art.  3,  providing  for 
three  departments  of  the  government,  and  pro- 
hibiting a  person  charged  with  official  duties 
under  one  department  from  exercising  any  func- 
tion of  any  other  department  the  provision  be- 
ing applicable  only  to  the  state  government 

4.  Acts  1901,  p.  57,  c.  45  (Burns'  Rev.  St 
1901,  H  4346-4346d),  conferring  on  the  town 
clerk  all  the  powers  of  a  justice  of  the  peace, 
making  him  a  conservator  of  the  peace,  giving 
him  exclusive  jurisdiction  of  all  prosecutions 
for  violations  of  the  town  ordinances,  defining 
his  jurisdiction  and  powers,  providing  for  a 
change  of  venue,  prescribing  the  rules  Of  proce- 
dure, providing  for  an  appeal,  fixing  his  bond, 
directing  the  manner  of  accounting  for  the  fines, 
etc,  collected  by  him,  requiring  him  to  keep  a 

T  1.  Sm  Munlcipsl  Corporsttona,  voL  H^  C«at  JDlc. 
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docket  as  jnstices  of  the  peace  do,  empowering 
liim  to  administer  oaths,  requiring  him  to  pro- 
enre  and  ase  a  seal,  and  making  tlie  marshal  the 
oOicer  who  shall  serve  all  process  issued  by  him, 
coustitntea  the  town  clerk  a  court. 

Appeal  from  Circuit  Ooui't,  Lake  Ooimty; 
W.  C.  McMahon,  Judge. 

Action  by  the  town  of  Whiting  against  the 
Baltimore  &  Ohio  Railroad  Company.  Ftom  a 
judgment  of  the  circuit  court  afBrming  a 
judgment  rendered  by  the  town  cleric  in  fa- 
vor of  plaintiff,  defendant  appeals.    Affirmed. 

Thomas  J.  Wood,  for  appellant  Charles 
Greenwald  and  Ibach  &  Ibach,  for  appellee. 

MONKS,  a  J.  In  1902  the  board  of  trus- 
tees of  the  town  of  Whiting  passed  an  ordi- 
nance regulating  the  speed  of  railroad  traius 
within  the  corporate  Umita  of  said  town,  and 
Uxing  penalties  for  Its  violation.  An  action 
was  commenced  before  tlie  clerk  of  said 
town  by  appellee  against  appellant  to  col- 
lect said  penalties  for  an  alleged  violation 
of  said  ordinance.  A  trial  of  said  cause  re- 
sulted in  a  Judgment  against  appellant  On 
appeal  to  the  court  below,  a  trial  again  re- 
sulted in  a  judgment  against  appellant 

Appellant  Insists  (1)  that  said  ordinance  Is 
not  valid,  because  "there  is  no  statute  au- 
thorizing incorporated  towns  to  regulate  the 
speed  of  trains  in  the  corporate  limits";  (2) 
that  said  town  clerk  had  no  Jurisdiction  to 
try  said  cause,  for  the  reason  that  the  act 
approved  February  28,  1901,  Acts  1901,  p. 
57,  c.  45,  being  sections  4346-4346d,  Burns' 
Rev.  St  1901,  so  far  as  it  attempts  to  con- 
fer Judicial  powers  upon  clerks  of  incor- 
porated towns.  Is  unconstitutional  and  void. 

It  Is  evident  that  under  section  4404,  and 
clauses  4,  6,  9,  and  16  of  section  4357,  Bums' 
Rev.  St  1901,  Incorporated  towns  have  the 
power  to  pass  reasonable  ordinances  regulat- 
ing the  speed  of  railroad  trains  within  their 
corporate  limits.  Scudder  v.  Hlnshaw,  134 
Ind.  56,  68-60,  33  N.  E.  791;  Nealls  v.  Hay- 
ward,  48  Ind.  19;  Pittsburgh,  etc.,  Ry.  Co.  v. 
Town  of  Crown  Point  140  Ind.  421,  423- 
427,  45  N.  B.  587,  35  L.  R.  A.  146;  1  Dillon's 
Mun.  Corp.  (4th  Ed.)  §|  315,  393;  2  Smith's 
Mod.  Law  of  Mun.  Corp.  |  1309,  pp.  1356. 
1357;  Elliott's  Roads  &  Streets,  {{  452,  807; 
3  Elliott  on  Railroads,  S  1082,  p.  1624.  More- 
over, the  Legislature,  In  sections  2299,  5307, 
Burns'  Rev.  St  1901  (sections  2178,  4020, 
Rev.  St  1881,  and  Horner's  Rev.  9t.  1901), 
expressly  recognized  the  power  of  incor- 
porated towns  to  pass  such  ordinances. 

Appellant's  first  contention,  under  Its  sec- 
ond point  is  that  the  part  of  said  act  con- 
ferring Judicial  power  on  town  clerks  is  un- 
constltatlonal,  because  the  title  of  the  act 
"An  act  concerning  town  officers,"  Is  Insuffi- 
cient to  include  the  grant  of  such  power. 
Section  10  of  article  4  of  the  (Constitution 
provides  that  "every  act  shall  embrace  but 
one  subject  and  matters  properly  connected 
therewith,  which  subject  must  be  expressed 
in  the  title.    But  if  any  subject  shall  be  em- 


braced in  an  act  which  shall  not  be  ex- 
pressed in  the  title,  such  pct  shall  be  void 
only  as  to  so  much  thereof  as  shall  not  be 
expressed  In  the  title."  The  act  In  question 
is  about  town  officers.  No  other  subject  Is 
mentioned.  The  question  is  therefore  wheth- 
er or  not  the  granting  of  judicial  power  to  a 
town  officer,  the  clerk,  is  a  matter  properly 
connected  with  such  subject  Naturally, 
among  the  matters  that  would  be  looked  for 
imder  the  head  of  town  officers,  would  be 
eligibility,  appointment  or  election,  qualify- 
ing and  induction  into  office,  term  of  office, 
rights,  powers,  duties,  liabilities,  fees,  and 
compensation.  These  matters  are  properly 
connected  with  the  subject.  In  the  first  sec- 
tion of  the  act  in  question  the  matters  men- 
tioned are  the  election  and  term  of  town  of- 
ficers. The  second  section  relates  to  the 
powers  and  duties  of  town  clerk.  It  is  pro- 
vided in  said  section,  among  other  things, 
that  "it  shall  be  his  duty  to  see  that  the  laws 
of  the  state  and  the  ordinances  of  the  town 
ai-e  faithfully  executed  within  his  jurisdic- 
tion. He  shall  possess  all  the  powers  of  a 
justice  of  the  peace,  as  defined  by  law.  He 
shall  hold  court  every  day  (Sunday  excepted) 
at  a  place  to  bei  named  by  the  town  trus- 
tees. He  shall  be  a  conservator  of  the  peace, 
and  as  such  shall  have,  within  the  town  lim- 
its and  within  the  township  or  townships 
witliln  which  such  town  is  situated,  the  pow- 
ers conferred  upon  justices  of  the  pe&ce  for 
all  purposes.  While  sitting  as  a  court  he 
shall  have  e^cclusive  jiu'lsdictlon  of  all  pros- 
ecutions for  violation  of  the  ordinances  of 
the  town;  and  he  shall  have  within  the  lim- 
its of  such  township  or  townships,  the  juris- 
diction and  powers  of  a  justice  of  the  peace 
In  all  matters,  civil  and  criminal,  arising  un- 
der the  laws  of  this  state;  and  for  crimes 
and  misdemeanors  his  jurisdiction  shall  be 
coextensive  with  the  county  or  counties  in 
which  such  town  is  situated:  provided,  that  in 
trials  before  him  he  shall  have  equal  but  not 
higher  powers  than  those  of  a  justice  of  the 
peace.  In  all  actions  before  a  town  clerk 
either  party  may  have  a  trial  by  jury,  a 
change  of  venue  to  a  justice  of  the  peace, 
■and  an  appeal  to  the  court  of  superior  juris- 
diction, under  the  same  restrictions  and  In 
the  same  manner  as  is  provided  for  appeals 
from  justices'  courts.  The  same  rules  of 
pleading  and  practice  shall  be  observed  by 
such  town  clerk  in  all  trials  as  are  provided 
by  law  for  the  coxat  of  a  justice  of  the 
peace.  The  town  clerk  shall  give  bond  pay- 
able to  the  state  of  Indiana  in  a  sum  to  be 
fixed  by  the  town  board  at  not  less  than  two 
thousand  dollars  ($2,000),  the  bond  to  be 
approved  by  the  clerk  of  the  circuit  court 
with  freehold  surety,  conditioned  for  the 
faithful  performance  of  bis  duties  as  town 
clerk,  and  of  all  other  duties  he  may  be  re- 
quired to  perform,  and  shall  file  the  same 
with  the  clerk  of  the  circuit  coiurt  within 
the  time  provided  by  law  for  the  qualifica- 
tion of  justices  of  the  peace.    All  fines  and 
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penalties  collected  by  him  shall  be  paid  to 
ttie  treasurer  of  the  town  within  one  month 
after  the  same  have  been  received  by  him 
except  when  otherwise  directed  by  the  acts 
defining  the  duties  and  powers  of  Justices 
of  the  peace,  in  which  case  he  shall  pay  all 
fines  and  forfeitures  collected  by  him  for 
violations  of  the  penal  laws  of  the  state  in 
the  same  manner  and  under  the  same  condi- 
tions that  Justices  of  the  peace  are  required 
by  law  to  do."  The  third  section  provides 
that  "the  town  clerk  shall  keep  a  docket,  as 
Justices  of  the  peace  are  rc«iulred  by  law  to 
do.  He  shall  be  entitled  to  the  same  fees 
in  criminal  and  other  cases,  and  for  all  his 
official  acts,  as  are  given  by  law  to  Justices 
of  the  peace.  In  case  of  a  vacancy  in  the 
office  of  town  clerk  by  death,  resignation  or 

,  otherwise,  the  town  trustee  shall  Immediate- 
ly elect  a  successor,  who  shall,  upon  taking 
the  oath  and  on  ^vlng  bond,  take  charge 
of  the  town  clerk's  docket  and  other  papers 
and  records,  and  serve  until  the  next  town 
election."  The  fourth  section  confers  the 
power  to  administer  oaths,  take  depositions, 
and  the  acknowledgment  of  instruments  re- 
quired by  law  to  be  acknowledged.  The 
fifth  requires  the  town  clerk  to  procure  and 
use  an  official  seal.    The  sixth  relates  sim- 

'  ply  to  the  duties  of  town  marshal.  It  is 
clear  that  each  provision  of  said  act  relates 
to  matters  properly  connected  with  the  sub- 
ject, "town  officers." 

As  was  said  In  Bright  v.  McCullough,  27  Ind. 
223,  227,  and  reaffirmed  In  Shoemaker  v. 
Smith,  37  Ind.  122,  133:  "The  OonstltuOon 
does  not  assume  to  divide  the  general  scope 
of  legislation  and  classify  the  parts  under 
particular  heads  or  subjects,  but  of  necessity 
has  left  that  power  to  be  exercised  by  the 
Legislature  as  It,  In  its  wisdom  and  discre- 
tion, shall  deem  proper.  The  Constitution 
assumes  that  different  subjects  of  legislation 
do  exist,  and  requires  that  each  shall  embrace 
but  one  subject  and  matters  properly  con- 
nected therewith,  which  subject  shall  be 
expressed  In  the  title.  The  purposes  of  the 
provision.  In  view  of  the  evils  intended  to 
be  guarded  against,  can  only  be  effected  by- 
requiring  that  the  subject  expressed  should 
be  reasonably  ^)ecific,  or,  in  other  words, 
should  be  such  as  to  Indicate  some  particu- 
lar branch  of  legislation,  as  a  head  under 
which  the  particular  provisions  of  the  act 
might  be  reasonably  looked  for." 

The  Constitution  does  not  require  that  the 
title  of  the  act  shall  specify  each  particular 
or  detail  or  feature  of  the  matter  contained 
in  the  act,  or  that  It  shall  contain  an  index 
thereto  or  an  abstract  thereof.  Maule  Goal 
Oo.  V.  Partenheimer,  155  Ind.  100,  105-107, 
55  N.  E.  751,  .57  N.  E.  710;  Chicago,  etc..  R. 
Oo.  V.  State.  153  Ind.  134,  142,  51  N.  E.  924; 
Lewis  V.  State,  148  Ind.  340,  .47  X.  E.  675; 
State  V.  Gerhardt,  145  Ind.  439,  459,  44  N. 
E.  409,  .%  I*  B.  A.  31.3,  and  cases  cited;  Cen- 
tral Co.  V.  Febring.  146  Ind.  189,  191,  45  N.  E. 
64;    State  v.  Arnold,  140  Ind.  628,  38  N.  E. 


820;  State  ex  rel.  v.  Kolsem,  130  Ind.  434, 
444,  29  N.  B.  593,  14  L.  R.  A.  586;  Benson  v. 
Christian,  129  Ind.  535,  538,  539,  29  N.  E. 
26;  City  of  Indianapolis  v.  Huegele,  115  Ind. 
581,  590,  18  N.  E.  172;  Harnett  v.  H^rsb- 
barger,  105  Ind.  410,  411,  5  N.  E.  718;  War- 
ren V.  BrlttCMi,  84  Ind.  14,  23;  Shoemaker  v. 
Smith,  37  Ind.  122;  Bright  v.  McCullough,  27 
Ind.  223;  Walker  v.  Dunham,  17  Ind.  483. 
Acts  have  been  passed  conferring  Judicial 
powere  upon  mayors  of  cities,  since  the  adop- 
tion of  the  present  Constitution,  under  titles 
no  more  comprehensive  than  the  one  under 
consideration.  1  Rev.  St.  1852,  pp.  203,  206, 
207,  C  17;  Acts  1857.  pp.  42,  46,  47,  c.  33; 
1  Gav.  &  H.  St  pp.  216,  219,  C.  28;  Acts 
1867,  pp.  33,  37,  38,  c.  15. 

Appellant  next  insists  that  that  part  of  said 
act  conferring  Judicial  powers  upon  town 
clerks  is  unconstitutional,  because  It  is  an  at- 
tempt to '  confer  Judicial  power  upon  an  ad- 
ministrative officer,  which  Is  a  violation  of  ar- 
ticle 3  of  the  Constitution,  which  provides  that 
"the  powers  of  the  government  are  divided 
into  three  separate  departments,  the  legislative, 
the  executive,  including  the  admrnistratlve, 
and  the  Judicial,  and  no  person  charged  with 
official  duties  under  one  of  these  departments 
shall  exercise  any  of  the  functions  of  another, 
except  as  In  this  Constitution  provided." 

This  provision  of  the  Constitution  relates 
solely  to  the  state  government  and  officers 
charged  with  duties  under  one  of  the  separate 
departments  of  the  state,  and  not  to  municipal 
governments  and  officers.  The  executive  and 
administrative  duties  of  mayors  of  cities  and 
clerks  of  towns  and  cities  are  not  such  as  come 
within  the  executive  and  administrative  de- 
partment of  the  state  government.  Waldo  v. 
Wallace,  12  Ind.  569,  571-585;  City  of  Terre 
Haute  V.  EvansvlUe,  etc.,  R.  Co.,  149  Ind.  174, 
181-186,  46  N.  E.  77,  37  L.  R.  A.  189;  State 
ex  rel.  v.  Khrk,  44  Ind.  401,  15  Am.  Rep.  239; 
Mohan  v.  Jackson,  52  Ind.  599;  Urldias  v. 
Morrill,  22  Cal.  473,  477,  478;  People  v.  Pro- 
vines,  34  Cal.  538;  Santo  v.  State,  2  Iowa, 
165,  220,  83  Am.  Dec.  487,  516;  Gray  v.  Dela- 
wate,  2  Har.  76;  State  v.  Wlhnlngton,  3  liar. 
294;  People  v.  Wilson,  15  111,  388;  Hutchina 
v.  Scott,  9  N.  J.  Law.  218. 

This  court  held  in  Waldo  v.  Wallace,  supra, 
that  the  mayor  of  a  city,  under  the  act  of  1857, 
p.  46,  c.  33,  §  18,  possessed  executive,  admin- 
istrative, and  Judicial  powers,  but  that  his  ex- 
ecutive and  administrative  duties  were  not 
within  the  executive  and  administrative  de- 
partments of  the  state  government,  and  that 
he  might  discharge  such  executive,  adminis- 
trative, and  Judicial  duties  without  violating 
said  article  of  the  Constitution.  This  court 
said  at  page  578:  "If  all  the  official  duties 
with  which  be  was  charged  are  to  be  classed 
within  the  one  or  the  other  of  those  depart- 
ments, then  It  Is  too  clear,  It  appears  to  us,  to 
require  argument,  that  he  had  the  right  to 
exercise  official  duties  in  but  one  of  the  de- 
partments, and  any  attempt  to  require  him  to 
discharge  duties,  at  the  same  Xime,  in  another 
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of  the  departmentB  of  the  government,  would 
be  Inoperative.  In  other  words,  if  he  was,  as 
averred,  elected  to  the  ottice  of  mayor,  the  le- 
gal and  appropriate  duties  of  which  are  within 
one  of  these  great  departmentB,  and  of  an 
executive  and  administrative  characto',  and 
he  should  be  required  by  statute,  whilst  acting 
in  that  capacity,  in  the  discharge  of  those  du- 
ties, to  exercise  functions  of  a  character  fall- 
ing within  the  Judicial  department,  such  stat- 
ute would  be  simply  invalid— one  that  he 
might  and  should  disregard— Just  as  an  officer 
In  the  Judicial  department  of  the  state  might 
disregard  any  attempt  to  charge  him  with  offi- 
cial duties  of  the  legislative  department.  But 
if  the  executive  and  administrative  duties 
with  which  he  was  officially  charged  should 
not  be  considered  as  within  either  of  the  de- 
partments of  the  state  government,  because  he 
was  merely,  in  that  respect,  an  officer  of  a 
municipal  corporation,  in  that  case  he  might 
appropriately  discharge  all  those  duties  at  the 
same  time.  After  much  consideration,  we  are 
of  opinion  that  the  executive  and  administra- 
tive duties  of  Wallace  were  not  such  as  come 
within  those  departments  of  the  state  govern- 
ment, as  established  by  the  Constitution,  and 
that  be  was,  consequently,  left  free  to  be 
charged  with  official  duties  under  either  of 
the  other  departments;  that  he  was  so  charged 
with,  and  took  upon  himself,  the  duties  of  a 
judicial  character  before  referred  to,  not  as 
Incidental  to  his  office  of  mayor,  but  as  sep- 
arate and  independent  duties;  and  that  dur- 
ing the  term  for  which  he  undertook -thus  to 
discharge  Judicial  functions  be  was  ineligible 
to  the  office  of  sheriff." 

In  State  ex  rel.  v.  Kirk,  44  Ind.  401,  16 
Am.  Rep.  239,  at  page  406,  this  court  said: 
"The  office  of  councilman  is  an  office  purely 
and  wholly  municipal  in  Us  character.  He  has 
no  duties  to  perform  under  the  general  laws 
of  the  state.  The  state  has  enacted  a  law  ap- 
plicable to  all  cities  which  may  organize  un- 
der it  The  Inhabitants  of  the  particular  lo- 
cality, after  having  taken  the  other  necessary 
steps  for  an  organization,  elect  the  designated 
number  of  councilmen,  who  have  the  power  to 
«nact  by-laws,  and  do  sncb  other  acts  ana  per- 
form such  other  duties  as  pertain  to  their 
-office  in  ttie  municipality.  These  powers  and 
duties  of  councilmen  are  beyond  and  In  addi- 
tion to  any  acts,  powers,  and  duties  performed 
by  officers  provided  for  under  the  state  gov- 
'emment.  As  was  said  by  Perkins,  J.,  In  Wal- 
do V.  Wallace,  12  Ind.  569:  'The  powers 
which  are  exercised  by  a  city  government  are, 
it  thus  appears,  superadded  to  those  exercised 
by  the  state  in  the  same  locality.'  " 

In  Mohan  v.  Jackson,  62  Ind.  699,  the  ques- 
tion was  whether  one  who  had  been  elected 
«nd  qualified  as  a  Justice  of  the  peace  was 
eligible  to  the  office  of  dty  clerk  under  section 
16,  art.  7.  of  the  state  Constitution.  This  court 
«aid,  at  page  600:  "We  are  of  the  opinion  that 
the  office  of  city  clerk  is  not  an  office,  within 
the  meaning  of  this  section." 

In  Uridiafl  v.  Morrill,  22  Cal.  473.  477,  under 


a  Constitution  containing  substantially  the 
same  provision  as  article  3  of  the  Constitution 
of  this  state.  It  was  held  that  there  was  noth- 
ing hi  the  state  Constitution  that  prohibited 
the  Legislature  from  declaring  the  mayor  of 
a  city  to  be  ex  officio  a  Justice  of  the  peace, 
and  that  under  such  a  law  the  same  person 
may'  constitutionally  exercise  the  functions 
both  of  mayor  and  Justice  of  the  peace.  In 
Re  Guerrero,  69  Cal.  88,  100,  It  was  said: 
"The  fact  that  the  same  person  officiated  as 
mayor,  and,  as  mayor,  presided  in  the  local 
legislative  body  which  passed  the  ordinances, 
did  not  divest  him  of  his  authority  under  the 
charter  to  act  as  the  Judicial  officer  of  the 
court.  The  provisions  of  the  charter  which 
made  the  mayor  of  the  city  a  component  part 
of  the  council  and  ex  officio  city  Judge  are 
not  in  conflict  with  the  Constitution." 

In  Santo  v.  State,  2  Iowa,  165,  220,  63  Am. 
Dec.  487,  516,  the  court  said:  "The  objection 
intended  is  that  the  mayor  is  an  executive 
officer,  and  that  Judicial  authority  is  conferred 
upon  him,  in  conflict  with  that  provision  of  the 
Constitution  which  says  that  no  person  charged 
with  the  exercise  of  powers  properly  belonging 
to  one  of  these  departments — the  executive,  the 
legislative,  or  the  Judicial— shall  exercise  any 
function  appertaining  to  either  of  the  others. 
These  'departments'  are  the  departments  of 
the  government  of  the  state  of  Iowa.  The 
mayor  of  the  dty  of  Keokuk  is  not  a  part  of 
the  government  of  Iowa.  He  exercises  none 
of  the  functions  belonging  to  that  department. 
Whatever  executive  offices  he  may  perform 
pertain  to  him  only  as  an  officer  of  that  cor- 
poration. ♦  ♦  »  Similar  provisions  exist  in 
the  Constitutions  of  all,  or  nearly  all,  the  other 
states,  and  yet  from  time  immemorial  similar 
powers  have  been  conferred  upon  the  mayors 
of  cities." 

The  duties  of  town  clerlu  at  the  time  the 
act  was  passed  were  prescribed  by  statute 
as  follows:  The  clerk  of  such  town  shall 
have  custody  of  the  records,  books,  and  pa- 
pers of  the  board  of  trustees,  and  shall  at- 
tend all  meetings  and  record  the  proceedings 
of  said  board,  and  shall  perform  all  other  du- 
ties appertaining  to  bis  office  and  required 
of  him  by  law.  Section  4346,  Bums'  Rev.  St 
1894  (section  3324,  Rev.  St  1881;  Horner's 
Rev.  St  1897).  What  executive  or  legisla- 
tive duty  or  function  is  the  clerk  charged 
with  under  this  section  or  under  the  act  in 
controversy  here  that  appertains  or  belongs 
to  the  executive,  or  legislative  department  of 
the  state?  If  there  Is  no  such  duty,  then  the 
Legislature  has  the  authority  to  confer  upon 
town  clerks  Judicial  power,  as  provided  In 
said  act  of  February  28,  1901  (Acts  1901,  p. 
57). 

In  City  of  Terre  Haute  v.  Evansville,  etc., 
R.  Co..  149  Ind.  174,  46  N.  E.  77,  37  L.  B.  A. 
189,  this  court  after  reviewing  the  various 
acts  conferring  upon  the  Judges  of  circuit 
courts  powers  that  were  not  Judicial,  said,  at 
page  185:  "While  the  powers  conferred  by 
the  foregoing  acts  of  the  Legislature  upon 
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the  judges  of  this  state  are  not  strictly  Ju- 
dicial, yet  they  are  not  such  as  belong  to 
either  the  executive  or  legislative  depart- 
ments of  the  state  government,  and  are  not, 
therefore,  within  the  inhibition  of  article  S 
of  the  Oonstitutton." 

The  Constitution  of  1816  contained  sub- 
stantially the  same  provisions  as  section  '1  of 
article  8,  supra.  Rev.  St.  1843,  p.  44,  art.  2. 
The  Legislatures  of  the  state,  under  said  Con- 
stitution of  1816  and  the  present  Constitu- 
tion, have  passed  many  acts  conferring  upon 
presidents  of  towns,  and  mayors,  recorders, 
and  marshals  of  towns  and  cities,  jadicial 
powers.  Lafayette,  president.  Acts  1834,  p. 
144,  c.  67,  I  12;  Newport,  president,  Loc. 
Acts  1835,  p.  136,  c.  39,  I  10;  Levenw:orth, 
president,  Loc.  Acts  1885,  p.  120,  c.  36,  I  14; 
Rome,  president,  Loc.  Acts  1836,  p.  29,  c. 
4,  §  11;  Vincennes,  president,  Loc.  Acts  1836, 
p.  86,  c.  5,  i  13;  New  Albany,  recorder,  Loc. 
Acts  1836,  p.  82,  c.  13,  §  19;  Bvansville,  presi- 
dent, Loc.  Acts  1836,  p.  89,  c.  14,  §  15;  Bloom- 
fleld,  president.  Acts  1837,  p.  24,  {  14;  Rock- 
port,  president.  Acts  1838,  p.  92,  §  11;  Lo- 
gansport,  city,  mayor.  Acts  1838,  p.  114,  { 
19;  Terre  Haute,  town,  mayor.  Acts  1838, 
p.  36,  S  18;  Indianapolis,  town,  inresident, 
Acts  1838,  p.  28,  {  8;  JeftersonviUe,  town, 
mayor.  Acts  1838,  p.  20,  |  17;  Mount  Vernon, 
town,  president,  Loc.  Acts  1847,  pp.  197,  204, 
c.  97,  §  27;  Point  Commerce,  town,  marshal, 
Loc.  Acts  1847,  pp.  337,  338,  c.  269,  §  5;  Peru, 
town,  mayor,  Loc.  Acts  1848,  pp.  10,  12,  c. 
2,  i  7;  Rising  Sun,  city,  mayor,  Loc.  Acts 
1848,  pp.  77,  78,  c.  62,  §  4;  Madison,  city, 
mayor,  Loc  Acts  1848,  pp.  89,  102,  c.  56,  § 
20;  Washington,  town,  mayor,  Loc.  Acts  1848, 
pp.  361,  362,  c.  282,  §  4;  Clinton,  town,  presi- 
dent, Loc.  Acts  1848,  pp.  285,  291,  c.  196,  S 
23;  Huntington,  town,  mayor,  Loc.  Acts  1848, 
pp.  487,  489,  c.  383,  j  4;  1  Rev.  St.  1852,  p. 
206,  c.  17,  i  18;  Acts  1857,  p.  46,  c.  33,  i  18; 
1  Gav.  &  H.  St  p.  219,  c.  28,  i  18,  being  sec- 
tion 17  of  the  act  of  1867  (Acts  1867,  p.  37, 
c.  15);  Acts  1898,  pp.  223-225,  c.  115,  i  46. 

Under  the  doctrine  of  practical  construc- 
tion, it  would  seem  that  the  question  present- 
ed concerning  the  power  of  the  Legislature  to 
confer  Judicial  power  upon  town  and  city 
officers  not  charged  with  any  duties  under 
the  executive  or  legislative  departments  of 
the  state  government  should  be  regarded  as 
settled.  City  of  Terre  Haute  v.  Bvansville, 
etc.,  R.  Co.,  149  Ind.  174,  189,  46  N.  B.  77,  37 
Lw  R.  A.  189,  and  cases  cited. 

The  Legislature  having  conferred  upon 
town  clerks  powers  which  are  unquestionably 
Judicial  in  their  nature,  and  having  invested 
them  with  the  paraphernalia  of  a  court,  they 
have  created  a  court,  although  they  have  not 
in  terms  said  so. 

Apx>eIIant  contends  that  the  act  does  not 
create  the  town  clerk  a  court  Neither  do 
the  acts  of  the  Legislature  conferring  judi- 
cial power  upon  mayors  of  cities  designate  or 
declare  in  terms  that  they  are  courts,  but  un- 
der '  such  acts  they  have  been  held  by  this 


court  to  be  courts.  Waldo  v,  Wallace,  12 
Ind.  569,  578-584;  Gullck  v.  New,  14  Ind. 
93,  98-100,  104,  77  Am.  Dec.  ^. 

In  Waldo  v.  Wallace,  supra,  at  page  583, 
Perkins,  J.,  said:  "So  the  mayor  is  made, 
by  the  law,  a  Judicial  officer  of  the  state  and 
of  the  city;  and,  if  this  can  be  done  legally, 
then  Wallace  was,  while  mayor,  a  Judicial 
officer  of  the  state,  and  ineligible  to  the  of- 
fice of  sheriff.  The  Constitution  provides 
that  the  judicial  power  of  the  state  shall  be 
vested  in  such  courts  as  the  Legislature  shall 
create,  of  which  the  supreme  and  circuit 
courts  shall  be  two,  and  it  further  provides 
that  Justices  of  the  peace  shall  be  elected, 
but  not  that  they  shall  exercise  Jadicial 
power.  It  will  be  observed  that  the  Judicial 
power  is  vested  in  courts,  not  In  officers. 
An  officer  may  not  necessarily  be  a  court. 
A  justice  of  the  peace  is  not  necessarily  a 
court.  He  is  not  a  court  when  elected,  sim- 
ply by  virtue  of  his  election,  and  is  not  vest- 
ed, by  his  election  simply,  with  Judicial 
powerl  But  if  the  Legislature,  after  or  be- 
fore his  election,  vest  Judicial  power  in  that 
officer,  as  such,  the  exercise  of  which  Is 
made  the  chief  and  permanent  duty  of  bis 
office,  he  thus  becomes  a  court  A  court  Is 
a  tribunal  charged,  as  a  substantive  duty, 
with  the  exercise  of  Judicial  power,  and  a 
Judicial  officer  is  the  person  appointed  to 
exercise  that  power.  These  definitions  may 
not  be,  and  It  Is  admitted  are,  probably,  not 
complete.  But  they  are  sufficiently  so  for 
the  purposes  of  this  case.  A  judge  will  be 
none  the  less  a  Judicial  officer  because  some 
duties  he  may  have  to  perfwm  are  adminis- 
trative in  their  character,  nor  will  an  ad- 
ministrative become  a  Judicial  officer  simply 
because  some  acts  which  he  may  be  re- 
quired to  perform  may  be,  to  some  extent 
judicial  in  their  character.  The  duties  of 
Wallace,  as  a  state  officer,  were  substantial- 
ly, indeed  were  entirely,  judicial,  were  con- 
tinuous for  his  official  term,  were  dischar- 
ged in  the  form  and  with  the  diect  of  judi- 
cial proceedings  in  the  other  courts  of  the 
state.  A  word  as  to  the  mode  In  which  the 
city  court  is  created.  The  Constitution,  as 
we  have  seen,  gives  the  Legislature  unre- 
stricted power  in  the  creation  of  courts,  anil 
points  out  no  mode  of  filling  them  with  of- 
ficers, except  as  to  three,  viz.,  the  supreme 
and  circuit  courts,  and  justices  of  the  peace. 
Others  the  Legislature  may  create  in  such 
mode,  and  vest  with  such  portion  of  the 
judicial  power  as,  within  the  provisions  of 
the  Constitution,  Is  deemed  advisable.  The 
judges  of  these  courts  may  be  created  by 
election  of  otherwise,  and  the  judges  In  such 
courts  will  be  Judicial  officers,  under  the  dis- 
abilities of  the  Constitution.  In  this  case 
Wallace  was  a  judicial  officer  under  the 
state— was  elected  In  a  manner  which,  under 
the  unrestricted  power  of  creating  courts 
conferred  by  the  Constitution,  the  Legisla- 
ture might  adopt" 

True,  said  act  of  1901  does  not  say  the 
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clerk  la  a  court,  bnt  tt  confers  niwn  Mm 
"all  the  powers  of  a  Justice  of  the  peace,  as 
defined  by  law";  makes  him  a  conseryator 
of  the  peace,  as  other  judicial  officers  of  the 
state;  gives  him  exclusive  Jurisdiction  of  all 
{Hitisecutlons  for  violations  of  the  ordinances 
of  the  town;  defines  his  Jurisdiction  and 
{lowers  In  both  civil  and  criminal  matters; 
provides  for  a  change  of  venae;  gives  the 
roles  of  procedure,  pleading,  and  practice; 
jx«vldee  for  an  appeal;  fixes  bis  bond;  says 
how  be  shall  account  for  the  fines,  penalties, 
and  forfeitures  collected;  requires  him  to 
keep  a  docket  as  Justices  of  the  peace  do; 
gives  him  the  same  fees  as  a  Justice  of  the 
peace;  empowers  him  to  administer  oaths; 
requires  him  to  procure,  possess,  and  use  a 
seal;  and  makes  the  marshal  the  ofllcer 
who  shall  serve  all  writs  and  processes  Is- 
Boed  by  blm.  What  more  Is  needed  to  con- 
stltDte  a  court?  As  was  said  In  Steamboat 
Northern  Indiana  v.  MiUiken,  7  Ohio  St 
3S3:  "The  acts  of  legislation  do  not  desig- 
nate mayors  of  cities  as  'courts,'  nor  spe- 
cifically declare  them  to  be  'established'  as 
Bucb,  but  they  create  the  office,  provide  for 
the  election  of  the  officer,  and  confer  on  him 
Judicial  iwwers  and  functions;  and,  If  the 
act  be  passed  In  conformity  with  the  pro- 
visions of  the  Constitution,  authorizing  the 
establishment  of  'other  courts,'  It  Is  enough." 

In  Malone  v.  Murphy,  2  Kan.  250,  the 
Jnrisdiction  of  the  mayor  was  objected  to  for 
the  reason  that  the  statute  attempted  to  con- 
fer Judicial  powers  without  In  terms  creat- 
ing a  court  The  court  there  said:  "The 
mayor  may  use  all  the  machinery  necessary 
to  hold  an  offender  to  ball  that  may  be  em- 
ployed by  a  Justice  of  the  peace.  The  provl- 
Bloos  of  the  Code  of  Criminal  Procedure  ap- 
ply. In  terms,  to  both.  The  mayor  Is  au- 
thorized to  administer  oaths,  hear  complaints. 
Issue  process,  subposna  witnesses,  take  tes- 
timony, and  hold  to  ball,  and  yet  we  are 
asked  to  say  that  such  a  tribunal  Is  not  a 
court  because  the  act  of  the  Legislature  does 
not  in  terms  style  it  a  court  We  think  we 
cannot  adopt  such  a  construction  without  sac- 
rificing substance  to  technicality.  When  the 
mayor  Is  sitting  for  the  examination  of  an  of- 
fender against  the  laws  of  the  state,  the  tri- 
bunal is  a  court  In  the  case  at  bar  the 
mayor  bad  Jurisdiction  of  the  subject-matter, 
bad  power  to  proceed  In  It,  and  the  proceed- 
ing was  a  prosecution." 

In  Prell  v.  McDonald,  7  Kan.  428,  447,  12 
Am.  Rep.  423,  it  Is  said:  "It  is  not  neces- 
sary that  the  Legislature,  in  order  to  create 
a  court,  or  to  confer  judicial  power,  should 
first  In  terms  create  a  court  Whenever  the 
Legislature  confers  upon  any  board  or  officer 
powers  which  are  unquestionably  Judicial  In 
tbelr  nature,  and  when  they  also  invest  such 
board  or  officer  with  all  the  instruments  and 
paraphernalia  of  a  court  they  undoubtedly 
create  a  court,  although  tbey  do  not  in  terms 
say  so." 

It  is  clear  that  the  act  of  February  28, 


1901,  Acts  1001,  p.  67  (sections  434&-4346d, 
Burns'  Rev.  St  1001),  created  a  court  The 
Iieglslature  having  by  said  act  created  a 
court.  It  is  evident  that  Sboultz  v.  McFheet^ 
ers,  79  Ind.  873,  Gregory  v.  State,  94  In& 
884,  48  Am.  Rep.  162,  State  ex  rel.  French  t. 
Johnson,  105  Ind.  463,  S  N.  SL  553,  State  ex 
rel.  Hovey  ▼.  Noble,  118  Ind.  350,  21  N.  E. 
244,  4  L.  R.  A.  101,  10  Am.  St  Rep.  143,  and 
cases  of  that  class,  holding  that  Judicial  pow- 
er can  only  be  conferred  upon  courts,  have 
no  application  here. 
Judgment  affirmed. 


on  Ind.  640 
WAIT  et  aL  V.  WESTPALL.* 
(Supreme  Court  of  Indiana.    Oct.  7,  1903.) 

WILLS-TESTAMBNTARY  CAPACITT-BVIDENCB 
—  SUFFICIENCY  —  VOLUNTARY  DISMISSAL  — 
RES  JUDICATA— APPEAL— ASSIONMBNT  OF 
ERRORS— MATTERS  OF  FACT. 

1.  Under  Bums'  Rev.  St.  1901,  S  2766,  au- 
thorizing a  contest  of  a  will  within  three  years 
after  it  has  been  offered  for  probate,  the  volun- 
tary dismissal  of  a  contest  does  not  preclude 
the  contestant  from  renewing  the  contest  with- 
in the  time  prescribed  on  payment  of  the  costs. 

2.  Under  Burns'  Rev.  St.  1901,  i  667,  direct- 
ing that  the  assignments  of  error  shall  relate  to 
matters  of  law  only,  an  assignment  of  error  in 
a  will  contest  cannot  present  questions  of  fact 
Inyolving  the  consideration  of  the  evidence, 
though  section  2775  authorizes  assignments  of 
error  on  matters  of  fact  and  law  on  appeal  in 
will  contests,  as  the  former  section  controls. 

3.  In  a  will  contest  the  evidence  considered, 
and  held  Insufficient  to  show  a  want  of  testa- 
mentary capacity  to  execute  the  instrument 

4.  Where  a  will  is  attacked  for  want  of  tes- 
tamentary capacity,  the  burden  of  establishing 
it  is  not  sustained  by  showing  a  delusion  of  the 
testator,  without  proof  that  the  delusion  con- 
trolled or  efEected  the  execution. 

Appeal  from  Circuit  Court,  Marion  County; 
H.  C.  Allen,  Judge. 

Action  by  Harriet  Westfall  against  Joseph 
A.  Wait  and  others,  contesting  the  validity  of 
the  will  of  Clark  Walt  deceased.  From  a 
Judgment  for  plaintiff,  defendants  appeal. 
Reversed. 

Samuel  Ashby  and  Lex  J.  Klrkpatrlck,  for 
appellants.    W.  V.  Rooker,  for  appellee. 

HADLET,  J.  On  September  30, 1886,  Clark 
Walt  had  living  bis  second  (childless)  wife, 
Nancy,  and  three  children  of  a  former  mar- 
riage, namely,  Joseph  Walt,  Martha  Olfen- 
backer,  and  Minerva  Dotteror.  The  three 
children  were  married,  and  had  families  of 
their  own.  A  son,  William,  bad  deceased, 
leaving  a  widow  and  one  child,  Harriet  Wcat- 
fall,  surviving  him.  He  was  also  the  owner 
of  personal  property  and  two  tracts  of  real 
estate  of  80  acres  each.  On  the  date  above 
mentioned  Walt  executed  bis  will,  by  which 
he  bequeathed  to  his  wife,  Nancy,  a  life  es- 
tate In  the  home  80,  with  remainder  over  In 
fee  to  bis  daughter  Martha  Offenbacker,  and 
to  his  son  Joseph  Walt  the  rents  and  profits 
of  the  other  80-acre  tract  for  and  during  the 
life  of  his  wife,  Nancy,  with  reqininder  over 
R«b*arlnc  danlad.    8m  C8  M.  O.  1009;    n  N.  X.  108*. 
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In  fee  to  his  daughter  Iflnerva  Dotteror.  The 
fifth  Item  of  hla  will  Is  as  follows:  "I  give 
and  deTlse  to  my  son  Joseph  Walt,  In  addi- 
tion to  the  rents  named  above,  all  my  person- 
al property,  not  taken  by  the  widow,  inclad- 
Ing  notes  and  accounts  of  all  kinds  whatso- 
ever, except  the  notes  and  accounts  I  hold 
against  the  estate  of  my  son  William,  de- 
ceased; these  I  order  my  son  Joseph,  to  de- 
liver to  the  family  of  my  said  son  William." 
More  than  11  years  after  the  execution  of 
this  will,  to  wit,  January  28,  1898,  the  tes- 
tator died,  leaving  as  his  only  heirs  at  law 
the  beneficiaries  named  In  the  will  and  his 
said  granddaughter,  Harriet  Westfall,  who 
is  the  appellee  in  this  appeal.  The  will  was 
duly  admitted  to  probate,  and  letters  testa- 
mentary issued  to  appellant  Charles  Negley. 
Appellee,  on  June  8,  1898,  brought  an  action 
in  due  form  In  the  Marion  circuit  court 
against  these  appellants  to  contest  the  validity 
of  said  will,  which  action  she  voluntarily  dis- 
missed on  the  2d  day  of  February,  1889,  and 
on  January  25,  1900,  filed  another  complaint 
against  the  same  parties  to  contest,  assigning 
the  same  gi-ounds  as  in  the  former  suit, 
namely,  imdue  execution,  duress,  and  un- 
soundness of  mind  of  the  testator.  The  de- 
fendants answered  In  four  paragraphs,  the 
first  a  general  denial.  The  other  three 
pleaded  in  bar  set  up  In  various  forms  that 
the  plaintlft  on  the  8th  day  of  June,  1898, 
commenced  In  said  court  an  action  to  con- 
test said  win  against  the  Identical  parties, 
and  for  the  identical  causes;  that  the  par- 
ties (these  defendants)  all  employed  counsel 
at  great  expense,  and  appeared  to  said  ac- 
tion, and  filed  answer,  and  the  cause  was 
put  at  issue  and  set  for  trial,  and,  to  avoid 
a  hearing  and  determination  by  the  court, 
the  plaintiff,  failing  to  prosecute  in  accord- 
ance with  the  condition  of  her  bond,  on  Feb- 
ruary 2,  1899,  before  the  day  set  for  trial, 
voluntarily  dismissed  her  said  complaint,  and 
suffered  Judgment  for  costs;  that  the  plain- 
tiff has  fully  enjoyed  her  statutory  right  to 
contest;  tliat  there  Is  no  merit  in  her  com- 
plaint, and  the  same  is  brought  to  further 
annoy,  harass,  and  vex  the  defendants. 
Trial;  verdict  and  Judgment  for  the  contest- 
ant. 

1,  A  demurrer  to  each  of  the  affirmative 
answers  was  sustained,  and  these  several  rul- 
ings present.  In  the  concrete,  the  single  ques- 
tion, did  the  voluntary  dismissal  of  her  for- 
mer action  preclude  appellee  from  renewing 
it  within  the  limitation  provided  by  the  stat- 
ute? The  statute  Is  that  any  person  may 
contest  the  validity  of  any  will  at  any  time 
within  three  years  after  the  same  has  been 
offered  for  probate.  Section  2766,  Burns'  Rev. 
St  1901.  The  Institution  of  a  suit  and  its 
voluntary  dismissal  without  a  trial  is  not 
a  contest.  A  contest  Implies  a  trial  and  a 
final  Judgment;  such  a  hearing  as  will  amount 
to  an  adjudication  of  the  validity  of  a  will. 
The  statute  creating  the  right  of  contest  pre- 
scribes the  period  in  which  the  action  may 


be  brought  It  does  not  pretend  to  regulate 
the  number  of  suits  that  may  be  instituted. 
Neither  does  it  provide  any  special  penalty 
for  ttie  voluntary  dismissal  of  a  proceeding 
to  contest  a  will,  which  has  been  untimely 
or  improvidently  brought  A  period  of  three 
years  is  given  a  plaintiff  for  investigation  and 
decision.  He  may  begin  at  any  time  within 
the  period,  and  carry  the  proceeding  forward 
to  final' Judgment  even  after  the  period  has 
expired.  And  we  find  nothing  in  the  statute, 
or  in  the  nature  of  the  action,  to  prevent  him 
from  dismissing  his  suit,  as  any  other  plain- 
tiff, without  prejudice.  If  before  trial  he  be- 
comes convinced  that  the  facts  or  witnesses 
relied  upon  are  untrustworthy,  or  Insufficient 
to  entitle  him  to  recover.  Nor  do  we  find 
anything  In  the  statute  to  prevent  him  from 
renewing  the  same  at  any  time  within  the 
statutory  period.  If,  from  the  discovery  of 
new  facts  or  witnesses,  he  desires  to  do  so. 
The  only  penalty  we  know  of  for  the  bring- 
ing and  the  voluntary  dismissal  of  a  civil 
action,  Including  one  of  this  class,  is  that 
the  plaintiff  shall  pay  all  costs  he  has  occa- 
sioned. This,  generally,  he  must  do  before 
he  is  authorized  to  renew  his  suit.  While  the 
costs  of  a  dismissed  action  remain  unpaid, 
the  commencement  of  a  subsequent  suit  for 
the  same  matter  will  be  presumed  to  be  vexa- 
tious, and  will  be  stayed  by  the  court  upon 
a  proper  application  until  paid,  unless  the 
plaintiff  shows  afllrmatively  that  the  second 
action  is  not  vexatious,  but  excusable,  and  In 
good  faith.  Kltts  V,  Willson,  89  Ind.  95; 
Harless  v.  Petty,  98  Ind.  53,  56;  Clemans  v. 
Buffenbarger,  106  Ind.  16,  5  N.  B.  548;  Cash- 
man  V.  Brownlee,  128  Ind.  266,  27  N.  E.  560; 
Carrothers  v.  Carrothers,  107  Ind.  530,  8  N. 
B.  663;  Eigenman  v.  Eastin,  17  Ind.  App.  680. 
45  N.  B.  795.  Therefore,  since  the  answers 
do  not  seek  a  stay  of  the  cause  until  the 
plalntur  has  paid  the  costs  of  his  former  suit, 
but  go  in  bar  of  appellee's  right  to  renew 
the  contest  though  but  one  year  had  elapsed 
since  the  will  was  offered  for  probate,  they 
are  insufficient  To  sustain  them  would  be, 
in  effect,  to  hold  that  a  voluntary  dismlssaf 
of  a  pending  suit  to  contest  a  will  is  equiva- 
lent to  a  contest  within  the  meaning  of  the 
statute;  and  this  we  cannot  do.  The  demur- 
rer to  each  of  the  answers  was  properly  sus- 
tained. 

2.  Appellants  have  assigned  as  error  the 
action  of  the  court  in  adjudging  the  will  in- 
valid upon  the  verdict  of  the  Jury,  upon  the 
ground  that  it  was  not  sustained  by  the  evi- 
dence, they  claiming  the  right  under  section 
2775,  Bums'  Rev.  8t  1901,  to  assign,  on  ap- 
peal to  this  court,  error  on  questions  of  fact 
as  well  as  of  law  for  our  consideration  and 
decision  from  the  field  of  the  evidence.  The 
argument  is  tliat  section  2775  prescribes  a 
rule  of  procedure  in  the  special  proceeding  to 
contest  a  will,  and  the  practice  in  this  court 
on  appeal  is  not,  therefore,  governed  by  sec- 
tion 607,  Bums'  Rev.  St  1901,  of  the  Civil 
Code.    The  question  has  long  since  been  de- 
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dded  against  the  position  here  assumed,  and 
we  have  not  been  persuaded  that  the  pre- 
ylous  ruling  is  Incorrect,  or  should  be  modi- 
fled.  Coffman  v.  Reeves,  62  Ind.  334;  Eck- 
ert  V.  Biutley,  134  Ind.  620,  33  N.  E.  619,  34 
N.  E.  441.  It  may  be  considered  as  thor- 
oughly settled,  under  the  existing  code  of 
practice,  that  In  all  cases  triable  by  Jury  this 
court  will  not  undertake  to  determine  ques- 
tions ol  fact  from  the  -weight  of  the  evidence. 
3.  It  is  earnestly  Insisted  by  appellants 
that  their  motion  for  a  new  trial  should  have 
been  sustained  because  the  verdict  of  the 
jury  was  not  sustained  by  sufficient  evidence. 
At  the  proper  time  the  court  directed  the 
Jury  that  they  should  return  their  verdict  for 
the  defendants,  unless  they  should  find  from 
a  preponderance  of  the  evidence  that  Clark 
Walt,  at  the  time  he  executed  the  will,  was 
of  unsound  mind.  There  is  no  complaint  by 
appellee  of  this  instruction,  and  no  claim 
that  her  case  was  made  out  on  any  other 
theory.  The  case  will  therefore  be  treated 
as  if  the  want  of  testamentary  capacity  Is 
the  only  ground  of  contest  relied  upon.  The 
evidence  npon  this  issue  is  very  voluminous, 
covering  more  than  1,400  typewritten  pages. 
There  is  substantially  no  conflict  to  be  found 
in  the  evidence,  and  absolutely  none  on  any 
Important  question  of  fact.  The  verdict 
rests  upon  the  following:  The  testator  in 
early  life  was  prostrated  with  heat,  and  car- 
ried to  the  house  In  an  unconscious  condition. 
£ver  after  that  event  he  was  distressed  by 
the  hot  sun,  frequently  complained'  of  severe 
pains  In  the  head,  died  at  85,  and  during  the 
last  20  years  of  his  lite  was  afflicted  with 
disease  of  the  kidneys  and  bladder,  and  occa- 
sionally with  neuralgia  and  rheumatism.  On. 
September  30,  1886,  when  at  the  age  of  73, 
be  called  at  the  house  of  bis  neighbor,  a  jus- 
tice of  the  peace,  and  an  acquaintance  of  80 
years,  and  requested  the  Justice  to  prepare 
his  will.  He  expressed  the  desire  that  the 
business  be  .privately  transacted,  and  that  no 
one  else  be  admitted  to  the  room,  and  upon 
his  suggestion  the  Justice  locked  the  door. 
At  fbe  time  he  had  living  his  childless  second 
wife,  three  children,  and  two  grandchildren, 
the  children  of  his  deceased  son  William.  In 
directing  the  Justice  as  to  the  provisions  of 
his  will  he  made  no  mention  of  his  grand- 
children, nor  of  their  deceased  father's  fam- 
ily, whereupon  the  Justice  inquired  what  he 
was  going  to  do,  if  anything,  for  William's 
tamily,  and  he  remarked,  "Nothing";  that 
"he  had  given  William  all  he  intended,  and 
did  not  propose  to  give  the  children  any- 
thing." Upon  being  advised  that  it  would  be 
at  least  safer  to  mention  them  in  bis  will,  he 
directed  a  provision  that  certain  notes  and 
accounts,  amounting  to  about  (1,000,  he  held 
against  William's  estate,  be  tamed-  over  to 
bis  family.  There  was  no  estrangement  be- 
tween the  testator  and  bis  grandchildren,  and 
be  frequently  manifested  affection  for  tbem. 
At  one  time,  accompanied  by  his  little  grand- 
ctalld,  he  got  lost,  and  wandered  for  some 
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time  In  his  own  woods  pasture  while  hunting 
his  cows  in  the  daytime.  At  another  time  in 
the  evening,  accompanied  by  bis  wife,  he  be- 
came bewildered  and  lost  tn  his  own  field, 
less  than  a  quarter  of  a  mile  from  his  house, 
and  had  to  be  extricated  and  conducted  to 
his  house  by  a  third  person,  and  was  found  to 
be  greatly  perturbed,  and  crying.  In  1880 
he  failed  for  some  time  to  recognize  a  relative 
of  his  wife  whom  he  liad  known  for  several 
years.  Later  on  he  failed  to  recognize,  when 
first  addressed,  one  of  his  debtors,  whom  be 
had  known  for  a  long  time,  and  who  had 
called  to  pay  a  note.  For  SO  years  prior  to 
his  death  the  testator  was  Imbued  with  the 
belief,  which  he  expressed  to  some  of  his 
friends  and  acquaintances,  that  be  possessed 
the  power  to  locate  hidden  treasure,  and  that 
his  farm  and  other  farms  in  the  neighborhood 
contained  treasure  which  had  been  concealed 
there  by  the  Indians.  He  asserted  that  the 
hidden  money  was  enchanted;  that  it  was 
controlled  by  some  mysterious  force  that 
would  withdraw  it  further  Into  the  earth 
when  disturbed  by  unusual  noises.  His 
method  of  procedure  in  locating  treasure  was 
by  the  use  of  a  small  mineial  ball,  top 
shaped,  which  be  carried  swinging  from  his 
band  by  a  fine  string,  and  which  directed 
him  by  its  vibrations,  and  final  whirling 
around  when  the  spot  was  reached.  In  the 
20  years  prior  to  the  execution  of  the  will  he 
made  frequent  efforts  to  find  the  hidden 
treasure;  sometimes  on  his  own  farm,  and 
sometimes  on  the  farms  of  others;  sometimes 
alone,  and  sometimes  in  company  with  oth- 
ers, and  in  both  day  and  nJght  time.  Al- 
ways, while  engaged  In  digging  for  It,  he 
would  himself  observe,  and  would  enjoin  up- 
on others,  absolute  silence,  assigning  as  a 
reason  that  a  word  spoken,  or  any  confusion 
created,  -  would  break  the  chanp,  and  the 
money  would  pass  on  into  the  earth.  He 
claimed  the  money  was  In  a  pot.  On  one  oc- 
casion when  the  pot  had  been  reached  It  be- 
gan to  move  away,  and  the  digger  struck  at 
the  pot  vrlth  his  pick,  and  broke  the  bale 
off.  On  another  occasion,  while  engaged  In 
digging,  he  heard  a  great  noise,  and  upon 
looking  up  he  beheld  a  herd  of  wild  cattle 
rushing  towards  him,  and  when  they  ar- 
rived at  the  fence  they  hurled  the  rails  30 
feet  into  the  air.  He  fled,  and  the  cattle, 
having  reached  his  digging,  stopped,  bellow- 
ed, and  soon  departed.  The  effect  of  the  cat- 
tle's presence  was  to  break  the  charm,  and 
permit  the  money  to  escape.  On  another  oc- 
casion he  claimed  that  wild  horses  approach- 
ing with  the  noise  of  distant  thunder  pre- 
vented his  recovery  of  the  money;  on  another 
that  a  great  storm  came  up  and  drove  him 
away  with  a  deluge  of  water  that  engulfed 
everything,  but  the  next  morning  the  place 
was  perfectly  dry.  On  another  occasion, 
while  engaged  in  digging,  the  hole  suddenly 
darkened,  and  on  looking  up  he  beheld  a 
huge  millstone  suspended  above  him  by  a 
thread,  and  a  giant  negro  standing  by  with 
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scissors  ready  to  cut  the  thread  and  cause 
the  stone  to  fall  upon  him.  Another  time  he 
ascribed  his  failure  to  the  want  of  snake  oil. 
and  endeavored  to  And  some.  He  also  fash- 
ioned' an  Iron  spear  8  or  4  feet  long,  which 
he  would  sometlmeB  cause  to  be  driren  into 
the  ground  at  the  spot  Indicated  by  his  me- 
tallic ball,  to  fasten  the  money,  and  then 
direct  others  to  dig  around  the  spear  to  its 
bottom. 

On  the  other  hand,  the  defendants  proved 
without  any  contradiction  that  the  testator 
was  bom  In  Otiio  In  1813,  and,  being  poor, 
left  home  early  in  life  to  make  his  own  way 
in  the  world.  Ho  had  a  meager  education, 
was  married  at  24,  and  had  by  Us  first  wife 
eight  children,  four  of  whom  died  in  youth, 
and  four— two  boys  and  two  girls— lived  to 
man  and  womanhood.  His  first  wife  having 
died,  he  was  married  again.  In  1854,  to  Nan- 
cy, who,  childless,  now  survives  him.  In 
1837  he  settled  on  a  farm  in  Hancock  coun- 
ty, where  he  resided  until  1854,  when  he  pur- 
chased and  moved  to  the  80  acres  where  he 
continued  to  reside  with  bis  family  until  his 
death  which  occuncd  January  21,  1898.  He 
supported  his  family  in  comfort;  gave  bis 
children  a  common-school  education,  and  by 
his  Industry,  frugality,  and  business  ability 
was  able  to  pay  for  his  farm,  and  accumu- 
late money  and  property,  with  which  he  pur- 
chased another  farm  of  eighty  acres,  in 
1864,  and  loaned  to  his  children,  to  wit,  Wil- 
liam, ?020,  in  1864  to  1879;  Joseph,  |410,  In 
1873  to  1878;  and  Martha,  $300,  in  1882,  none 
of  which  seems  to  have  been  repaid,  and  at 
Ills  death  left  a  personal  estate,  chiefly  notes 
and  accounts,  appraised  at  $4,477.69.  Up  to 
the  time  of  his  death  he  bad,  and  always  had, 
the  active  and  absolute  control  of  all  his 
farming  operatious;  made  repairs,  construct- 
ed fences,  drains,  and  buildings;  kept  his 
improvements  In  good  condition,  his  crops 
rotated,  and  his  barnyard,  fields,  pastures, 
and  fence  comers  clean  and  free  from  weeds; 
made  and  settled  all  contracts  with  his  ten- 
ants and  others;  fed,  bred,  and  sold  his 
stock;  listed  his  property  for  taxation;  paid 
bis  taxes,  and  never.  In  a  single  Instance, 
suffered  a  delinquency.  He  provided  liberal- 
ly for  his  family;  was  kind  and  courteous 
to  others;  exchanged  frequent  visits  with  his 
neighbors;  was  a  regular  attendant  upon  his 
church  and  lodge  (Masonic);  promptly  paid 
his  quarterage  and  dues,  and  contributed  to 
his  political  party.  During  the  period  inquir- 
ed of,  he  was  called  on  many  times  as  an 
appraiser  of  property  in  the  settlement  of 
decedent's  estates.  In  the  same  year  the 
will  was  executed  be  was  chosen  as  the  lead- 
er and  spokesman  for  a  delegation  of  citi- 
zens of  his  community  to  appear  before  the 
county  board  of  commissioners  in  advocacy 
of  the  straightening  of  a  certain  highway, 
about  which  a  spirited  neighborhood  contro- 
versy existed.  He  presented  his  side  clearly 
and  logically  in  a  IS-mlnutes  address,  and 
won  the  Judgment  of  the  commissioners  to 


his  side.  In  the  same  year  he  was  selected 
by  two  of  his  neighbors  as  a  referee  of  a 
business  controversy,  and  upon  affidavits  of 
the  parties  and  witnesses  decided  their  case 
to  the  contentment  of  both  x>arties.  In  ISSo 
he  was  appointed  by  the  Marion  superior 
court,  and  again  in  the  spring  of  1886— but 
four  montlis  before  he  executed  his  will— by 
the  Marion  circuit  court,  upon  the  recom- 
mendation of  the  parties  in  interest,  as  a 
commissioner  to  make  partition  of  large 
tracts  of  land,  and  in  each  instance  took 
an  active  and  leading  part  in  the  business; 
and  was  appointed  and  acted  as  a  commis- 
sioner in  partition  in  1892,  six  years  after  he 
made  his  will.  In  the  last  25  years  of  his 
life  he  loaned  sums  of  money  on  personal 
surety,  in  all  making;  more  than  100  such 
loans,  and  never  lost  a  dollar  from  insuffi- 
cient surety.  Eixcept  In  a  few  instances,  for 
cause,  he  wrote  his  own  notes,  and  invaria- 
bly counted  the  money,  and  computed  the 
interest.  In  the  execution  of  his  will  he 
furnished  the  scrivener  from  memory  a  cor- 
rect description  of  his  real  estate,  the  gen- 
eral description  and  value  of  his  personal 
pr9perty,  and  dictated  every  provision  of  the 
instrument.  His  conversation  was  always 
Intelligent  and  connected.  The  scrivener 
and  subscribing  witnesses  are  clear  and  em- 
phatic that  he  was  of  sound  mind  when  he 
executed  the  will,  and  of  his  neighbors  21 
expressed  a  similar  opinion,  while,  on  the 
other  hand,  only  one— the  plalntifiTs  mother 
—who  had  not  virited  the  testator  for  10 
years  before  his  death,  and  had  not  seen  him 
for  more  than  a  year  prior  to  the  making 
of  the  will,  nor  for  several  years  subsequent 
thereto,   entertained  the  opposite  opinion. 

Except  his  weird  fancy  concerning  the  hid- 
den treasure,  and  the  happenings  attending 
the  search  for  it,  and  there  is  not  in  all  this 
mass  of  testimony  a  trustworthy  sentence  In- 
consistent with  sanity.  We  may  assume 
from"  the  scope  of  the  testimony  that  the 
contestant  has  scanned  the  testator's  85  years 
of  life,  and  looked  into  every  nook  and  cor- 
ner for  an  unusual  or  imnatural  act  or 
speech,  and  that  that  which  she  presents 
us  is  the  sum  total  of  the  indicia  of  mental 
unsoundness.  What  does  it  show?  Our  at- 
tention is  first  called  to  the  fact  that  while 
engaged  In  making  his  will  the  testator  ex- 
pressed the  desire  that  hia  business  avoid 
publicity.  We  cannot  accept  this  circum- 
stance as  of  the  slightest  importance  in  char- 
acterizing the  condition  of  his  mind.  The 
wish  expressed  to  liave  others  excluded  from 
the  room  during  the  preparation  of  the  in- 
strument was  In  accord  with  the  usual  con- 
duct of  men.  We  deem  it  common  knowl- 
edge that  ordinarily  persons  of  unquestion- 
able sanity,  when  engaged  In  the  solemn  act 
of  making  a  testamentary  distribution  of 
their  property  which  means  a  distribution 
contrary  to  the  rules  of  descent,  endeavor 
to  withhold  the  act  from  public  gossip.  The 
two  incidents  of  the  testator  becoming  lost 
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we  find  to  be  of  the  same  cliaracter,  If  not 
even  more  frivolous,  ■when  we  examine  them 
in  the  light  of  their  own  facte.  It  Is  shown 
that  5  or  6  years  after  making  the  will,  and 
when  78  or  79  years  of  age,  and  of  greatly 
impaired  vision,  he  went  one  evening,  at- 
tended by  his  Uttle  grandson,  Into  bis  thick 
woods  pasture  to  drive  up  the  cows;  and 
while  engaged  In  wandering  through  the 
bushes  searching  for  the  cows  he  became 
turned  around— that  Is,  the  points  of  the 
comimss  became  reversed  In  bis  mind— and 
he  kept  going  In  the  wrong  direction  until 
be  arrived  at  a  fence,  where  he  beheld  and 
recognized  a  neighbor's  ho^e  near  by.  He 
promptly  rlgbted  things  In  his  mind,  and 
then  went  to  the  house,  told,  laughed,  and 
Joked  about  getting  lost  in  his  own  woods, 
and  after  a  20-minutes  visit,  during  which 
time  divers  things  were  talked  about,  he  de- 
parted for  his  home,  three-fourths  of  a  mile 
distant,  accompanied  by  no  one  but  his  six 
year  old  grandson,  and  according  to  the  tes- 
timony of  Mrs.  McConnell,  who  had  lived  by 
him  and  known  him  intimately  for  60  years, 
"he  Just  came  like  he  always  did,  when  he 
came  to  our  house,  laughing  and  Joking,  and 
appeared  as  well  as  I  ever,  saw  him."  The 
other  Incident  occurred  In  the  spring  before 
he  died,  and  12  years  after  the  will  was 
made.  The  testator  and  his  wife  went  one 
evening  at  nightfall  to  the  creek,  fishing, 
with  a  tenant  who  resided  on  the  farm.  At 
the  time  the  testator  was  In  his  elghty-flfth 
year  and  bis  wife  In  her  eighty-sixth.  The 
testator  made  the  most  successful  catch  of 
the  trio.  At  9  or  10  o'clock  at  night  the 
party  left  for  home.  There  was  no  moon, 
and  but  little  light  from  the  stars.  The  old 
people  carried  a  lantern,  and  their  progress 
was  so  slow  that  when  they  arrived  at  their 
field,  about  a  foiu^b  of  a  mile  from  their 
house,  the  tenant  left  them,  and  went  di- 
rectly borne.  Later,  and  when  they  should 
have  been  at  home,  the  tenant  observed  a 
light  wandering  about  In  the  field,  and  upon 
going  down  found  the  two  arm  In  arm,  lost, 
and  In  a  spirited  controversy  over  the  right 
way  to  go.  As  said  by  the  witness,  "The  old 
man  was  frustrated  and  aggravated  because 
his  wife  would  not  go  the  way  he  wanted 
her  to.  and  be  cried  a  little."  When  assist- 
ance reached  them,  they  proceeded  to  the 
house  with  composure,  the  testator  asserting 
to  the  tenant  that  "he  need  not  ask  him 
again  to  go  fishing  after  night."  When  .we 
consider  the  time  of  life,  the  physical 
strength,  the  Impaired  vision,  the  suscepti- 
bility of  most  persons  to  become  erroneously 
impressed  as  to  directions,  the  Impossibility 
In  the  first  case  to  see  beyond  the  bushes 
Immediately  about  him,  and  In  the  other  be- 
yond the  sweep  of  the  lantern  he  carried 
over  the  trackless  field  In  the  dark,  the  In- 
cidents become  commonplace  and  natural, 
and  afford  not  the  slightest  evidence  of  a 
deranged  mind.  The  same  may  also  be  said 
of  the  failure  of  the  testator  to  recognize 


his  wife's  kinsman,  whom  he  seldom  saw, 
who  lived  16  miles  away,  and  who  drove 
up  to  the  gate  and  from  a  distance  Inquired 
If  two  travelers  could  have  breakfast  The 
recognition  was  prompt  and  cordial  when 
the  name  was  announced.  Nor  Is  the  fail- 
ure to  recognize  his  debtor,  when  first  ad- 
dressed by  him,  which  was  10  years  after 
the  will  was  executed,  of  any  greater  Im- 
portance. He  was  also  promptly  recognized 
when  he  came  within  the  testator's  range 
of  vision.  Such  things  are  but  ordinary  and 
common  happenings  among  the  aged,  and 
unworthy  of  consideration  as  evidence  of 
a  want  of  testamentary  capacity.  His  belief 
concerning  the  hidden  treasure  was  not  whol- 
ly a  delusion.  In  large  part  It  was  a  belief 
foimded  on  false  evidence.  For  a  long  time 
before  he  moved  Into  the  neighborhood  there 
prevailed  there  a.  tradition  that  a  vast  treas- 
ure was  concealed  by  the  Indians  somewhere 
In  the  vicinity.  Many  local  residents  believ- 
ed It,  and  had  searched  for  the  money,  and 
parties  had  been  and  came  there  afterwards 
from  Indianapolis,  Kentucky,  Anderson,  Fort- 
vllle,  and  other  places  to  hunt  for  it  One 
witness  testified  that  the  seekers  dug  so 
many  holes  In  his  woods  they  became  a  nui- 
sance, and  he  had  to  stop  It.  At  least  one 
other  man  In  the  vicinity  claimed  the  power 
to  locate  the  treasure  by  the  use  of  a  metal- 
lic ball  such  as  the  testator  used,  and  one 
other  claimed  the  power  by  the  use  of  a  de- 
vlnlng  rod.  Walt  claimed  that  some  others 
could  successfully  use  his  ball,  and  others 
could  not,  and  as  to  this  one  witness  testi- 
fied that  he  tried  It,  and  It  would  not  work. 
Another  testified  that,  being  at  Walt's  home 
house,  Inspecting  the  ball,  the  testator  went 
Into  another  room,  and,  returning,  Informed 
the  witness  that  be  had  concealed  under  the 
carpet  a  silver  dollar.  Witness  took  the  ball, 
suspended  it  from  his  hand,  as  directed,  and 
went  into  the  other  room  to  determine  wheth- 
er the  ball  would  locate  the  sliver  dollar  for 
him.  He  wandered  slowly  about  the  room 
for  some  time  swinging  the  ball  near  the 
floor,  when  at  last  the  ball  began  to  vibrate, 
and,  following  In  the  direction  of  the  vibra- 
tion when  he  reached  a  certain  point  with- 
out any  apparent  cause,  tha  ball  began  to 
revolve  rapidly.  He  then  approached  the 
spot  from  other  directions,  with  the  same  re- 
sult, and  upon  lifting  the  carpet  he  found  the 
dollar  Immediately  below.  This  witness 
found  the  action  of  the  ball  exactly  as  claim- 
ed for  It  by  the  testator. 

What  tribunal  occupied  by  finite  beings  is 
qualified  to  adjudge  false,  asserted  forces 
of  attraction  and  magnetism,,  or  the  phe- 
nomena of  mind,  because  incapable  of  dem- 
onstration? Or  that  certain  supernatural 
powers  and  Influences  do  not  exist  because 
not  In  accord  with  an  assumed  standard  of 
mental  action?  In  all  ages  of  the  world  in- 
struments and  devices  have  been  employed 
in  locating  minerals  In  the  earth.  The  fact 
Is  notorious  that  there  are  many  Intelligent^ 
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conservative  persons  who  claim  the  power  of 
locating  water  in  tlie  eartli  by  the  use  of 
a  forked  stick,  and  thousands  of  wells  lo- 
cated by  tbem  have  been  dug,  and  are  still 
being  dug.  It  is  equally  a  matter  of  com- 
mon report  that  such  a  stick  will  point 
downward  at  particular  places  in  the  hands 
of  some  men,  and  not  in  the  bands  of  oth- 
ers. Many  scholars  and  successful  business 
men  sincerely  believe  In  spiritualism,  and  of 
being  able,  not  by  all,  but  through  the  in- 
strumentality of  a  particular  few  naturally 
qualified  persons,  called  "mediums,"  to  con- 
verse with  and  be  advised  by  the  spirits  of 
departed  friends,  and  believe  they  recognize 
the  voices  and  handwriting  of  the  dead. 
Mental  phenomena  is  as  various  as  the  hues 
of  an  autumnal  forest.  In  Chafln's  Will,  32 
Wis.  564,  It  is  said:  "Dr.  Carver,  a  very 
intelligent  medical  witness,  who  had  been 
in  the  Western  mines,  testified:  'I  have  seen 
hundreds  of  men  lu  the  mountains  who  came 
there  on  dreams,  Including  lawyers,  doctors, 
and  priests.  Business  men  here  in  Monroe 
have  been  and  searched  for  minerals  under 
the  direction  of  clairvoyants.'  "  Others  believe 
in  Christian  Science;  other  in  clairvoyancy; 
others  in  the  ti'ansmigration  of  souls;  and 
others  in  witchcraft  To  affirm  or  deny  the 
truth  of  these  things  proves  nothing,  and 
demonstrates  the  individual  to  be  neither  a 
sage  nor  a  fool.  Who  shall  be  the  Judge 
whether  the  mind  that  accepts  or  rejects 
them  is  the  truly  sane  mind?  If  we  afflrm 
that  witches  do  not  ride  broomsticks,  and 
practice  their .  evil  arts  upon  us,  and  that 
there  are  no  witches,  then  we  have  Blacl{- 
stone,  the  father  of  our  common  law.  Chief 
.Tustice  Matthew  Hale,  Coke,  Sir  Francis 
Bacon,  Richard  Baxter,  John  Wesley,  Mar- 
tin Luther,  Kepler,  Cotton  Mather,  and  a  host 
of  other  eminent  Jurists  and  savants,  against 
us.  Encyclopedias;  Nevin's  Witchcraft  in 
Salem  Village;  Upham's  Salem  Witchcraft; 
Campbell's  Lives  of  the  Chief  Justices,  vol. 
2.  Early  in  the  history  of  our  Jurisprudence 
much  difficulty,  for  the  reason  above  sug- 
gested, was  experienced  by  the  courts  In  fix- 
lug  a  standard  of  Intellect  by  which  testa- 
mentary capacity  could  be  determined;  and 
legislative  bodies  were  not  inclined  to  re- 
lieve the  courts  of  their  embarrassment 
For  Instance,  our  statute  for  more  than  a 
half  century  has  provided  that  all  persons, 
except  infants  and  persons  of  unsound  mind, 
may  make  a  will.  Similar  statutes  have 
long  prevailed  in  other  states  of  the  Union 
and  In  England.  In  construing  these  stat- 
utes, the  courts  of  both  this  country  and 
England  were  at  first  disposed  to  hold  that 
any  mind  possessed  of  an  eccentricity,  aber- 
ration, or  erratic  trend,  such  as  amounted  to 
an  insane  delusion,  was  not  a  sound  mind, 
within  the  meaning  of  the  statute,  and  hence 
Incapable.  This  doctrine,  however,  has  long 
since  been  repudiated  by  the  courts  of  Eng- 
land, and  for  the  most  part,  at  least,  by  the 
courts  of  this  country;    certainly   by   thla 


state  since  Teegarden  v.  Lewis,  145  Ind.  98, 
40  N.  E.  1047,  44  N.  E.  ».  Under  the  law  as 
now  settled,  capacity  Is  not  determined  by 
what  one  believes,  nor  by  the  character  of 
the  horrid  tales  he  can  tell.  The  test  is, 
putting  aside  all  perversion,  peculiarities, 
and  hallucinations  of  the  mind,  does  there 
remain  In  the  subject  an  untrammeled  intel- 
lect, sufficiently  strong  and  rational  to  know 
the  value  and  extent  of  ills  property,  the 
number  and  names  of  those  who  are  the  nat- 
ural objects  of  his  bounty,  their  deserts  with 
reference  to  their  conduct  and  treatment  to- 
wards him,  and  memory  sufficient  to  carry 
these  things  in  mind  long  enough  to  have  bis 
will  prepared  and  executed.  See  cases  col- 
lected In  Teegarden  t.  Lewis,  145  Ind.  98,  40 
N.  E.  1047,  44  N.  E.  9  (at  page  103,  145  Ind., 
page  1048,  40  N.  E.).  If  a  testator  has  mind 
enough  to  rationally  grasp  the  subject  and 
details  of  the  testamentary  act,  it  makes  lit- 
tle difference  what  he  bellves  and  tells  con- 
cerning hidden  treasure,  spirits,  spooks,  and 
supernatural  things.  Mental  capacity,  there- 
fore, is  to  be  measured  by  its  relations  to  the 
subject  of  the  will.  Delusions  <x  monomania 
relating  to  subjects  foreign  to  the  testament, 
and  to  the  persons  affected  thereby,  Involve 
no  more  likelihood  of  actual  incapacity  than 
many  other  latent  causes;  and  when  asso- 
ciated with  uncontradicted  proof,  as  in  this 
case,  that  the  acts  of  the  testator  In  the  con- 
duct of  his  business  affairs,  and  in  his  social 
and  domestic  relations,  were  uniformly  intel- 
ligent, rational  and  reasonable,  proof  '  of 
strange  and  unreasonable  beliefs,  and  of 
wild  and  absurd  stories,  standing  alone,  can- 
not be  termed  evidence  of  a  want  of  testa- 
mentary capacity.  A  belief  In  witchcraft, 
and  that  the  dislnlieriled  children  were  witch- 
es, and  practiced  their  Infernal  arts  upon 
the  testator,  of  itself  la  not  sufficient  evi- 
dence of  mental  Incapacity  to  make  a  will. 
Addington  t.  Wilson,  5  Ind.  137,  61  Am.  Dec. 
81.  In  Thompson  y.  Thompson,  21  Barb. 
107,  the  testator  had  a  rod  with  which  be 
claimed  to  be  able  to  locate  hidden  treasure. 
He  asserted  that  another  took  the  rod  in 
his  hand,  found  the  treasure,  struck  a  crow- 
bar in  it,  and  commenced  digging.  Just  as 
he  broke  the  ground,  an  immense  black  and 
white  bull,  apparently  as  large  as  a  mountain, 
came  running  over  Uie  hill,  lashing  his  tail 
in  the  air;  stopped  at  the  diggiug,  pawed  and 
hooked  the  earth,  and  then  departed.  While 
this  was  going  on  about  1,000  other  cattle 
ran  over  an  opposite  hill,  acting  as  the  bull. 
He  'failed  to  get  the  money  because  the  spell 
was  broken  by  the  cattle.  At  times  he  would 
fall  down  and  cry  out  In  gi-eat  agony,  and 
declare  he  was  being  hugged  by  a  ghost 
His  housekeeper  having  dreamed  that  horses 
which  bad  cost  him  $250  would  run  away  and 
kill  him,  he  traded  them  off  the  next  day 
for  one  horse  worth  but  $10.  He  affirme(> 
that  there  were  spirits  In  the  air.  that  they 
tormented  him  in  sickness,  and  that  he  had 
seen  the  devil  in  the  form  of  a  bulL    The 
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Ueneral  Term,  in  affirming  the  opinion  of 
the  surrogate  sustaining  the  will  tliat  gave 
a  $300,000  estate  to  charities  and  away  from 
grandchildren,  except  $15,000,  said:  "Erro- 
ueoua,  foolish,  and  even  absurd  opinions  up- 
on certain  subjects  do  not  show*  insanity 
when  the  person  entertaining  them  still  con- 
tinues in  possession  of  his  faculties,  discreet- 
ly conducting  not  only  his  own  affairs,  but 
the  business  of  others."  In  Bonard's  Will,  16 
Abb.  Prac.  (N.  S.)  128,  the  testator  believed 
that  at  death  the  souls  of  men  pass  into 
brutes,  and,  to  better  provide  for  the  com- 
fort of  his  soul,  bequeathed  his  entire  estate 
of  $50,000  to  the  Society  for  Prevention  of 
Cruelty  to  Animals.  In  sustaining  the  will 
the  surrogate  held  that  this  opinion  and  act, 
though  eccentric,  was  not  evidence  of  insan- 
ity or  incapacity.  In  Smith's  Will,  62  Wis. 
543,  8  X.  W.  616,  9  N.  W.  665,  38  Am.  Rep. 
756,  the  testator  disinherited  his  children, 
and  bequeathed  all  his  property  to  his  child- 
less second  wife.  He  was  an  ardent  spirit- 
ualist; married  his  beneficiary,  as  he  claim- 
ed, on  advice  received  from  his  dead  wife. 
He  often  consulted  spirits,  and  acted  upon 
their  advice  In  his  business  affairs  and  In  his 
Inventions.  In  Matter  of  Vedder,  6  Dem. 
Sur.  92,  the  testatrix  willed  all  her  property 
to  her  husband.  She  frequently  talked  to 
her  neighbors  about  hidden  treasure,  and  how 
to  find  it;  would  put  irons  in  the  cream  to 
make  the  butter  come;  could  not  keep  her 
horses  fat  because  witches  rode  them  at 
night;  saw  a  headless  horseman  ride  across 
her  field;  could  see  lights  over  certain  spots 
on  her  farm,  where.  If  one  would  dig  at  mid- 
night, he  would  find  gold;  advised  her  neigh- 
bor to  put  live  coals  and  a  ted  garter  under 
her  chum  to  speed  the  butter;  took  her  neph- 
ew to  dig  for  gold  on  the  farm,  and  had  him 
carry  a  red  rooster  under  his  arm  for  luck; 
saw  the  Lord  Jesus  with  a  sword,  and  the 
angels  about  him.  See  similar  cases  col- 
lated by  the  learned  surrogate  in  the  latter 
case.  See,  also,  Chafin's  Will,  82  Wis.  557; 
In  re  Brush's  Will  (Sur.)  72  N.  T.  Supp.  421; 
Brown  v.  Ward,  53  Md.  376,  36  Am.  Rep. 
422;  Mlddleditch  v.  Williams,  .45  N.  J.  Bq. 
726.  17  Atl.  826,  4  L,.  R.  A.  738;  Otto  v.  Doty, 
61  Iowa,  23,  15  N.  W.  578;  Lee's  Heirs  v. 
Lee's  Ex'rs,  4  McCord,  183,  17  Am.  Dec.  722; 
Turner  v.  Hand,  3  Wall.  Jr.,  88,  120,  Fed.  Gas. 
No.  14,257.  The  will  In  each  of  these  cases 
was  sustained  on  the  ground  that  it  appeared 
ate  testator,  notwithstanding  delusion,  aber- 
ration, and  eccentricity  In  certain  matters  of 
belief  and  speculation,  was  able  and  did 
manage  with  intelligence  and  discretion  the 
ordinary  business  affairs  of  life,  including 
the  acquisition  and  disirasltion  of  property, 
and  it  was  not  shown  that  such  peculiar  and 
erratic  beliefs  in  any  way  affected  the  testa- 
ment; and  in  each  the  doctrine  is  maintained 
that.  If  such  eccentric  or  deranged  attribute 
of  the  mind  keeps  aloof,  and  does  not  enter 
into  the  usual  concerns  of  life,  and  does 
not  affect  the  relations  of  the  testator  to  the 


natural  objects  of  his  botmty,  nor  his  sense 
of  duty  towards  them,  nor  the  distribution 
of  his  property  to  them,  it  Is  not  even  evi- 
dence of  general  insanity,  or  of  a  want  of 
testamentary  capacity. 

In  this  case,  therefore,  wlille  evidence  that 
the  testator  had  an  insane  delusion  in  respect 
to  hidden  treasure  was  competent  on  the  gen- 
eral subject  of  incapacity,  yet,  however  suffi- 
cient, it  falls  short  of  entitling  the  contestant 
to  the  verdict.  She  has  undertaken  to  estab- 
lish the  InvaUdity  of  Clark  Waifs  wUl  for 
want  of  testamentary  capacity.  The  burden 
is  upon  her  to  prove  that  which  she  affirms. 
The  task  is  not  performed  by  establishing  the 
delusion,  for  the  testator  may  have  both  the 
delusion  and  testamentary  capacity,  and  she 
must  go  further,  and  prove  that  the  delusion 
controlled  or  in  some  manner  affected  the  ex- 
ecution of  the  will,  before  her  evidence  is 
sufficient.  Young  v.  Miller,  145  Ind.  652,  44 
N.  B.  757;  Boiler  v.  Kling,  150  Ind.  159,  49 
N.  E.  048.  This  latter  the  contestant  has  not 
attempted  to  do.  In  all  this  volume  of  tes- 
timony there  is  not  a  trace  anywhere  to  be 
found  that  the  belief  or  weird  fancies  of  dark 
Walt  concerning  the  hidden  treasure  affect- 
ed his  relations  with  his  family,  or  any  part 
of  his  will.  No  member  of  his  family  ever 
opposed  or  assisted  him  in  his  belief  or  en- 
terprise; nor  criticised  or  sympathized  with 
him  therein,  so  far  as  this  record  discloses. 
There  is  no  question  of  conflict  in  the  evidence 
before  us.  It  is  shown  that  be  was  kind 
and  indulgent  to  all  his  children;  quite  as 
much  so  to  William  and  his  family  as  to 
others.  As  with  others  of  his  children,  he 
loaned  money  to  William  at  divers  times 
through  a  series  of  years,  which  appears  to 
remain  unpaid.  In  1882,  when  William  and 
his  wife  were  both  severely  ill,  he  took 
both  and  their  two  children  into  bis  family, 
and  cared  for  them  for  thi-ee  months.  After 
the  death  of  his  son,  bis  grandchildren  visit- 
ed him  frequently,  and  at  no  time  did  he 
manifest  or  profess  a  want  of  affection  for 
them.  He  is  also  shown  to  have  been  a  man 
of  more  than  average  intelligence;  industri- 
ous, sagacious,  and  successful  in  the  conduct 
of  his  farming  affairs;  discreet  and  accurate 
In  loaning  his  money;  chosen  by  his  neighbors 
and  the  courts  as  many  as  four  times  in  the 
same  year  in  which  the  will  was  executed  to 
act  on  behalf  of  others,  to  present  for  them 
a  public  question  to  the  commissioners,  to 
settle  a  business  controversy  between  neigh- 
bors, and  to  make  partition  of  real  property. 
Undoubtedly  he  enjoyed  the  use  of  his  fac- 
ulties, and  was  of  sufficient  understanding 
to  manage  his  affairs  and  transact  his  busi- 
ness with  usual  shrewdness  to  the  day  of  bis 
death.  It  Is  also  manifest  that  his  neigh- 
bors who  had  lived  by  him  and  associated 
with  him  for  25  to  50  years,  and  knew  him 
best,  had  confidence,  not  only  in  his  sanity, 
but  in  his  fairness  and  good  Judgment  He 
was  thus  trusted  by  the  people  and  the  courts 
both  before  and  after  the  execution  of  the 
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will,  to  settle  disputed  rigbts  among  neigb- 
bors,  and  to  appraise  and  divide  the  property 
of  others,  and  vre  perceive  from  this  record 
no  ground  for  denying  him  the  right  to  dis- 
pose of  bis  own  property  as  be  pleases.  We 
therefore  bold  that  the  verdict  of  the  Jury 
was  contrary  to  law,  and  appellant's  motion 
for  a  new  trial  should  have  been  sustained. 
Judgment  reversed,  and  cause  remanded, 
with  instructions  to  grant  appellants'  motion 
for  a  new  trial. 


as2  Ind.  t4) 

SCOTT  et  aL  ▼.  CITY  OP  LA  PORTE  et  «i» 

(Supreme  Conrt  of  Indiana.    Oct.  8,  1903.) 

MUNICIPAL  CORPORATIONS  —  ORDINANCES  — 
SUPPLYING  WATER— ULTRA  VIRES— PROMOT- 
INO  PRIVATE  ENTERPRISE— INJUNCTION. 

1.  Where  an  item  of  documentary  evidence 
has  been  set  ont  in  the  bill  of  exceptions,  it  is 
BufiBcient,  if  the  document  ia  again  read  in  evi- 
dence, to  describe  the  item  by  words  of  a  gen- 
eral description,  and  refer  to  it  as  exhibited  in 
the  bill. 

2.  Under  Burns'  Rev.  St.  1901.  {  8541,  snbd. 
26,  authorizing  a  city  to  construct  works  for 
furnishing  the  city  with  wholesome  water,  or 
empower  a  private  corporation  to  construct 
them,  a  city  may  construct  works  to  obtain  wa- 
ter for  the  use  of  its  inhabitants  in  connection 
with  procuring  it  for  public  purposes. 

3.  A  municipal  ordinance  empowering  a  pri- 
vate water  company  to  construct  and  maintain 
•  system  of  waterworks  for  supplying  water  to 
the  city  and  Its  inhabitants,  and  undertaking  to 
bind  ue  city.  In  addition  to  furnishing  the  pow- 
er ,to  transport  the  water,  to  pay  a  large  sum 
for  21  years  as  water  rentals,  which  amount  is 
to  be  paid  to  the  trustees  of  the  company's  bond- 
holders, assuming  to  hypothecate  the  water 
plant  of  the  city  and  pledging  the  city's  power 
of  taxation  to  meet  such  fixed  charges,  where- 
by the  city  becomes  a  guarantor  of  the  entire 
transaction,  is  ultra  virea,  aa  employing  its 
credit  in  the  promotion  of  a  private  enterprise. 

4.  Where  a  municipal  ordinance  authorizing  a 
private  corporation  to  furnish  the  city  and  its 
inhabitants  with  water  and  pledging  the  taxing 
power  to  sustain  the  enterprise  is  invalid,  the 
city  will  be  enjoined  at  the  instance  of  taxpay- 
ers from  receiving  water  under  the  ordinance 
and  from  making  payment  to  the  company  out 
of  its  revenues. 

Appeal  from  Circuit  Court,  La  Porte  Coun- 
ty; A.  C.  Capron,  Special  Judge. 

Suit  by  Emmet  H.  Scott  and  others  against 
the  city  of  La  Porte  and  others.  A  decree 
was  entered  refusing  an  injunction,  and  from 
an  order  overruling  a  motion  for  a  new  trial 
plaintiffs  appeal.    Reversed. 

Daniel  Noyes  and  W.  B.  Biddle,  for  appel- 
lants. B.  D.  Saulsbury,  W.  0.  Ransburg, 
Weir,  Weir  &  Darrow,  0.  H,  Truesdale,  M. 
R.  Sutherland,  and  H.  S.  Oakley,  for  appel- 
lees. 

GILLETT,  7.  Appellants,  as  taxpayers  of 
che  city  of  La  Porte,  commenced  this  action 
to  enjoin  the  taking  of  certain  steps  by  said 
city  looking  to  the  procuring  of  an  additional 
water  supply  for  Its  purposes  and  for  the  use 
of  Its  inhabitants.  Upon  a  final  hearing  an 
lujunctlon  was  refused.    A  motion  for  a  new 

f  1   See  Exeeptloni,  BUI  of,  vol.  21,  Crat.  Dig.  I  If. 
•  Rehearing  denied,  69  N.  B.  67S. 


trial  was  filed,  assigning  as  grounds  therefor 
that  the  decision  of  said  court  was  not  sus- 
tained by  sufficient  evidence  and  was  con- 
trary to  law.  This  motion  was  overruled, 
and  an  exception  duly  reserved  by  appellants, 
and  said  ruling  is  assigned  as  error. 

Answering  a  preliminary  contention  of  ap- 
pellee's counsel,  where  a  copy  of  an  Item  of 
documentary  evidence  has  been  once  set  oat 
in  the  bill  of  exceptions,  it  is  sufficient,  if  a 
copy  of  the  doi-ument  is  again  read  in  evi- 
dence in  another  connection,  to  describe  such 
item  by  words  of  general  description,  and 
show-  by  an  appropriate  cross-reference  where 
it  Is  exhibited  In  the  bill.  Miller  t.  Coulter, 
156  Ind.  290,  59  N.  E.  853;  Henry  v.  Thomas, 
118  Ind.  23,  20  N.  E.  619;  McFadden  v.  WU- 
son,  96  Ind.  253;  Cotee  v.  State,  T5  Ind.  511; 
Smith  T.  Lisher,  23  Ind.  500.  There  is  no 
question  involved  as  to  the  opinion  of  the 
reporter  that  the  instrument  before  copied 
and  the  one  afterwards  referred  to  are  iden- 
tical. The  effective  certification  as  to  what 
the  evidence  was  is  that  of  tlie  judge.  Haug- 
er  V.  Benua,  153  Ind.  642,  53  N.  E.  942.  If 
the  clerk  may  pursue  a  like  coinrse  in  the 
preparation  of  his  transcript,  as  our  cases  as- 
sert, much  more  ought  it  to  be  held  that  the 
trial  jifdge  may  refer  in  a  bill  of  exceptions 
to  a  prior  portion  of  such  bill.  As  the  orig- 
inal bill  of  exceptions  Is  before  us,  thus  pre- 
serving the  original  paging,  there  can  be  no 
element  of  uncertainty  occasioned  by  the 
practice  pursued  in  this  instance.  The  ma- 
terial facts  In  this  case  are  substantially  as 
follows:  The  city  of  La  Porte  Is  incorporat- 
ed under  the  general  law  for  the  Incorpora- 
tion of  cities,  and  it  had  a  population  of  a 
little  less  than  8,000  prior  to  the  year  1900. 
In  1898,  and  for  many  years  theretofore,  the 
city  had  owned  a  waterworks  system,  two 
lakes 'being  the  source  of  supply.  In  August, 
1898,  the  legal  voters  of  said  city  had  sub- 
mitted to  them  a  proposition  to  seek  a  water 
supply  elsewhere,  and  the  proposition  was 
carried.  I^ans  and  specifications  were  Qiere- 
ui>on  prepared,  calling  for  the  building  of  a 
plant  whereby  the  necessary  water  could  be 
pumped  and.transported  from  a  contemplated 
new  source  of  supply  to  a  reservoir  that  the 
city  was  to  build  adjacent  to  tbe  pumping 
station  of  said  city.  On  July  24,  18.^,  the 
city,  pursuant  to  advertisement,  received  bids 
for  such  plant,  the  lowest  bid  being  $97,850, 
submitted  by  W.  H.  Wheeler.  The  valua- 
tion of  the  property  in  the  city  for  taxation 
In  the  year  1809  was  $3,972,169.  Its  total  in- 
debtedness at  that  time  (not  counting  streets 
assessment  warrants,  which  would  after- 
wards be  retired  by  the  sale  of  bonds,  which 
would  be  liens  against  the  abutting  property) 
was  $45,359.40.  On  each  $100  of  valuation 
the  city  tax  levy  for  tbe  year  1899  was  $1.05, 
20  cents  of  which  levy  was  designated  as  on 
account  of  "new  waterworks  fund,"  and  the 
balance  was  levied  for  other  purposes.  Tbe 
bid  aforesaid  was  brought  to  the  attention 
of  the  common  council  through  tbe  report  ot 
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a  committee,  and  was  made  subject  to  accept- 
ance "up  to  and  until  Tuesday,  July  25,  1899, 
and  not  afterwards."  The  committee  recom- 
mended tliat  the  common  council  "accept  the 
proposition  of  W.  H.  Wheeler,  of  Belolt,  Wls- 
ooDsin,  asking  for  a  franchise,"  and  that  cer- 
tain desig^nated  members  of  said  council  be 
appointed  as  a  special  committee  "to  draft 
a  franchise  in  accordance  with  this  report  to 
a  company  to  be  named  'The  la  Porte  Water 
Supply  Company,'  to  construct  a  waterworks 
plant  In  accordance  with  the  plans  and  speci- ' 
flcations  and  profiles  on  file  in  the  ofl9ce  of 
the  dty  clerk."  A  resolution  was  thereupon 
adopted,  appointing  a  special  committee  "to 
draft  a  franchise  in  favor  of  W.  H.  Wheeler 
and  Company  to  construct  a  water  supply 
plant"  In  accordance  with  such  plans  and 
specIflcationB.  August  5,  1899,  articles  of  as- 
sociation were  filed  for  the  organization  im- 
der  the  laws  of  Indiana  of  a  corporation  to  be 
known  aa  the  'Tia  Porte  Water  Supply  Com- 
pany." The  capital  stock  of  the  corporation 
was  fixed  at  $75,000,  divided  Into  750  shares 
of  the  par  value  of  $100  each.  The  Incor- 
porators were  W.  H.  Wheeler,  B.  P.  Wheeler, 
and  George  M.  Allen,  whose  subscriptions  to 
said  capital  stock  aggregated  $40,000.  It 
may  be  stated  in  this  connection  that  $5,000 
of  said  stock  was  not  subscribed  at  any  time. 
On  August  7,  1899,  said  common  council 
ndopted  an  ordinance  entitled  "An  ordinance 
granting  to  the  La  Porte  Water  Supply  Com- 
pany the  right  to  construct  and  maintain  a 
system  of  waterworks  for  the  purpose  of  fur- 
nishing water  to  the  city  of  La  Porte  and 
its  inhabitants."  Said  ordinance  provided 
that  said  company  should  have  the  right  and 
privilege  to  erect,  maintain,  and  operate  a 
waterworks  system  In  accordance  with  said 
plans  and  specifications  for  the  period  of  21 
years  from  and  after  the  passage  of  the  ordi- 
nance. It  was  further  provided  therein  that 
the  city  would  purchase  of  said  company  at 
least  30,000,000  gallons  of  water  per  month, 
to  be  delivered  in  said  proposed  reservoir,  to 
be  paid  for  semiannually  at  the  rate  of  three 
cents  per  1,000  gallons,  but  the  dty  was  not 
to  pay  for  any  wat»  not  actually  furnished. 
The  ordinance  also  provided  that  the  city 
woold  furnish  said  company  the  necessary 
live  steam,  delivered  at  sufficient  pressure,  to 
operate  the  machinery  and  pumps  of  said 
company  to  their  full  capacity.  Section  6  of 
said  ordinance  contains  the  following  provi- 
sion: "The  city  of  La  Porte  hereby  pledges 
the  income  and  revenue  of  its  waterworks 
system  for  the  payment  of  water  rentals  ac- 
cruing hereunder,  and  In  addition  it  agrees 
to  annually.  In  due  time,  manner  and  season, 
levy  a  tax  sufficient  to  amply  supplement  said 
Income  and  revenue,  so  that  at  all  times  the 
said  water  rentals  shall  be  promptly  paid. 
In  the  event  that  the  company  shall  issue 
bonds,,  the  city  of  La  Porte  agrees  to  pay  the 
rentals  herein  provided  tor  to  the  trustees  for 
said  bonds,  as  may  be  directed  by  the  com- 
pany.-'   On  August   14,   1809,   the  common 


council  adopted  a  resolution  providing  for  the 
employment  of  an  engineer  and  assistants  to 
supervise  the  construction  of  said  water- 
works system  by  said  company.  On  {he 
same  date  said  council  provided  for  the  sale 
of  bonds  by  the  city  to  the  amount  of  $30,000, 
the  proceeds  to  be  used  in  the  purchase  from 
said  company  of  300  shares  of  Its  capital 
stock,  which  the  mayor  and  city  clerk  were 
authorized  to  subscribe  for.  On  August  21, 
1899,  said  stockholders,  Wheeler,  Wheeler, 
and  Allen,  signed-  and  delivered  to  said  dty 
a  writing,  purporting  to  be  a  contract  be- 
tween said  city  and  said  stockholders,  pro- 
viding, first,  that  the  stock  subscription  of 
said  city  of  $30,000  should  be  paid  to  a  trus- 
tee, to  be  expended  on  orders  given  during 
the  construction  of  said  plant,  and  for  that 
purpose,  after  said  other  stockholders  had  ex- 
pended a  like  sum  in  its  construction;  and. 
second,  that  said  other  stockholders  should 
deposit  their  stock  in  said  company  with  said 
trustee,  and  indorse  the  certificates  therefor 
In  blank,  and  authorize  said  trustee  to  de- 
liver said  certificates  to  the  clerk  of  said  city 
upon  the  jiayment  to  said  trustee,  for  the  use 
of  said  stockholders,  within  one  year  there- 
after, of  the  sum  of  $10,000.  On  August  28, 
1899,  said  company  filed  Its  written  accept- 
ance of  said  ordinance  of  August  7, 1899.  On 
the  same  date  said  Wheeler,  Wheeler,  and 
Allen  contracted  with  the  company  that  they 
would  construct  said  plant  for  $30,000  cash, 
350  shares  of  the  stock  of  said  company,  and 
the  mortgage  bonds  of  said  company  to  the 
amount  of  $GO,000.  There  was  a  change 
made  afterwards,  by  which,  in  consideration 
of  delays  and  extras,  the  contractors  were  to 
receive  $5,000  additional,  payable  in  the 
bonds  of  the  company,  and  $5,000  additional, 
payable  In  the  stock  of  said  company.  The 
sale  of  said  city  bonds  and  the  Investment  of 
the  proceeds  thereof,  as  provided  by  said  or- 
dinance of  August  14th,  was  reported  to  the 
coundl  SepWmber  25,  1899.  On  the  next  day 
a  bond  issue  of  the  company  to  the  amount 
of  $65,000  was  authorized  by  the  stockholders 
and  directors  thereof,  secured  by  a  mortgage 
on  the  proposed  plant  of  said  company  and 
by  an  assignment  of  its  contract  with  the 
dty  of  La  Porte.  At  the  same  time  the  issue 
of  bonds  of  said  company  was  rei)orted  sold 
by  the  said  Wheeler,  Wheeler,  and  Allen  to 
third  parties,  the  proceeds  to  be  paid  to  them, 
the  said  contractors.  The  plant  was  built  un- 
der the  supervision  of  an  engineer  employed 
by  the  city.  On  May  2,  1900,  a  special  com- 
mittee of  the  coundl  reported  that  the  plant 
was  completed,  and  on  the  same  date  said 
coundl  accepted  a  proposition  of  said  Wheel- 
er, Wheeler,  and  Allen  to  purchase  398  of 
their  said  shares  of  stock  for  $9,950.  On 
June  11,  1900,  a  special  committee  of  the 
council  reported  that  It  had  consummated 
said  transaction,  and  it  appears  that  the  re- 
maining two  shares  of  stock  that  were  held 
by  said  contractors  were  turned  over  by 
them  to  certain  citizens  of  La  Porte,  pre- 
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Bomably  for  the  benefit  of  the  city.  It  ap- 
pears that  said  water  company  has  never  pos- 
sessed any  property  other  than  such  property 
as  was  vested  in  It  by  the  transactions  with 
It  above  recited.  The  defense  offered  testi- 
mony tending  to  show  that  there  was  no 
agreement  among  the  members  of  the  com- 
mon council  that  the  option  of  August  21, 
1880,  should  be  accepted  by  the  city,  and  It 
farther  offered  testimony  to  the  effect  that 
three  cents  a  thousand  gallons  was  a  rea- 
sonable price  to  pay  for  water  nnder  the  cir- 
cumstances. 

This  action  was  commenced  August  26, 
1899,  and  on  October  18, 1900,  a  supplemental 
complaint  was  filed.  It  la  unnecessary  to 
make  a  detailed  statement  of  the  averments 
of  these  pleadings.  The  La  Porte  Water 
Supply  Company  was  made  a  defendant,  but 
the  holders  of  the  $30,000  Issue  of  bonds  by 
the  city  and  of  the  water  company  bonds 
were  not  made  parties.  It  Is  contended  by 
counsel  for  appellants  that  the  evidence 
shows  that  the  transaction  as  a  whole  was 
but  an  attempted  evasion  of  article  13  of  the 
Indiana  Constitution,  relative  to  municipal 
Indebtedness,  and  should  therefore  be  con- 
demned; citing  Mayor  of  Baltimore  v.  Gill, 
81  Md.  376;  Brown  v.  City  of  Corry,  175  Pa. 
628,  34  AtL  854;  Ironwood  Waterworks  Co. 
V.  City  of  Ironwood,  99  Mich.  454,  68  N.  W. 
871;  Earles  v.  Wells,  94  Wis.  285,  68  N.  W. 
964,  69  Am.  St.  Rep.  886;  Newell  v.  People, 
7  N.  Y.  8;  Culbertson  v.  City  of  Fulton,  127 
111.  30,  18  N.  E.  781;  Hebard  v.  Ashland  Co., 
65  Wla  145,  12  N.  W.  437;  City  of  JoUet 
V.  Alexander,  184  111.  467,  62  N.  B.  861;  State 
of  Montana  ex  reL  t.  Waterworks  Co.,  24 
Mont  521,  63  Pac.  89,  81  Am.  St  Rep.  453; 
Browne  v.  City  of  Boston,  179  Mass.  321,  60  N. 
B.  834;  City  of  Springfield  v.  Edwards,  84  III. 
626;  City  of  Ottumwa  v.  City  Water  Sup- 
ply Co.,  119  Fed.  315,  66  C.  O.  A.  219,  59  L. 
R.  A.  604.  The  (Aty  practically  owns  the 
corporation  that  owns  the  addition  to  the 
waterworks,  subject  to  a  bonded  Indebted- 
ness of  $65,000,  and  to  obtain  this  equity  the 
city  has  been  compelled  to  Invest  $39,950, 
$30,000  of  which  was  raised  by  a  sale  of  the 
city's  bonds.  If  the  plant  shall  be  finally 
paid  for,  it  will  cost  the  city  $104,950,  aside 
from  interest  It  Is  true  that  the  city  has 
not  engaged  to  pay  the  $65,000  bonded  in- 
debtedness of  the  water  company— that  is, 
eo  nomine— but  the  ordinance  of  August  7, 
1809,  assumes  to  bind  the  city.  In  addition  to 
furnishing  the  energy  to  pump  and  trans- 
port the  water,  to  pay  $10,800  per  year  for 
21  years  as  water  rentals,  which  amount  Is 
to  be  paid  to  the  trustees  of  the  bondholders 
of  the  company,  and,  in  addition,  the  ordi- 
nance assumes  to  hypothecate  the  water 
plant  of  the  city  and  pledge  the  city's  power 
of  taxation  that  such  fixed  charges  shall  be 
met  We  are  not  at  liberty,  however,  to 
view  the  transaction  entirely  from  the  stand- 
point of  the  city.  A  corporation  has  In  fact 
been  created,  which  has  negotiated  its  se- 


curities, and  It  Is  not  alleged  that  the  pur- 
chasers  or  the  holders  of  such  securities  had 
any  notice  of  the  option  agreement  of  Au- 
gust 21,  1899,  which  It  Is  to  be  borne  in  mind 
was  not  of  record.  We. shall  therefore  as- 
sume that  whatever  the  city  was  endeavor- 
ing to  do  In  the  use  that  It  was  making  of 
the  La  Porte  Water  Supply  Company,  those 
who  Invested  Id  the  bonds  of  the  city  or  the 
bonds  of  the  water  company  had  no  notice 
of  such  purpose. 

It  Is  provided  by  statute  tbat  a  dty  In 
the  general  class  may  become  a  part  stock- 
holder in  a  waterworks  corporation  by  sub- 
scribing to  Its  capital  stock,  and  may  bor- 
row money  to  pay  Its  stock  subscription. 
Section  3614,  and  BUbdivision  26,  {  3541. 
Burns'  Rev.  St  1901.  Counsel  for  appellants 
do  not  assail  this  statute,  and  therefore  we 
assume  Its  validity.  Moreover,  we  find  tbat 
the  supplemental  complaint  proceeds  on  the 
theory  that  the  $30,000  bond  Issue  of  the  city 
is  valid,  since  it  charges  tbat  upon  the  sale 
of  said  bonds  "the  said  city  became  Indebted 
to  the  full  amount  of  two  per  cent  of  its 
taxable  property,  as  ascertained  by  tbe  last 
assessment  for  state  and  county  taxes  prior 
to  tbe  sale  of  said  bonds."  We  may  assume 
that  tbe  $G5,000  bond  issue  is  a  charge  up<Mi 
the  physical  property  of  the  La  Porte  Water 
Supply  Company,  in  view  of  the  state  of  the 
record,  but  we  may  properly  examine  the 
claim  tbat  tbe  city  Is  bound  to  perform  tbe 
terms  of  Its  ordinance  respecting  tbe  quan- 
tity of  water  to  be  purchased  from  the  com- 
pany, since  all  persons  must  take  notice  of 
the  limitations  upon  the  power  of  a  munic- 
ipality to  contract  that  arise  by  virtue  of 
the  general  law.  Platter  v.  Elkhart  County, 
103  Ind.  SCO,  2  N.  B.  544;  Shea  v.  City  of 
Muncie,  148  Ind.  14,  46  N.  W.  13S,  and  cas- 
es there  cited.  The  powers  conferred  upon 
municipalities  must  be  construed  with  refer- 
ence to  the  object  of  their  creation,  namely, 
as  agencies  of  the  state  In  local  government 
"A  municipal  corporation,"  says  Mr.  Justice 
Bradley,  "is  a  subordinate  branch  of  the 
domestic  government  of  tbe  state.  It  la  In- 
stituted tor  public  purposes  only,  and  has 
none  of  the  peculiar  qualities  of  a  trading 
corporation.  Instituted  for  the  purposes  of 
private  gain,  except  that  of  acting  In  a  cor- 
porate capacity.  Its  objects.  Its  lesponsiblll- 
ties,  and  Its  powen  are  different  As  a  local 
governmental  Institution,  It  exists  for  the 
benefit  of  the  people  within  its  corporate  lim- 
its. The  legislature  Invests  it  with  snch 
powers  as  It  deems  adequate  to  the  ends  to 
be  accomplished."  Mayor  v.  Ray,  19  Wall. 
476,  22  L.  Ed.  164.  See  Bchneck  v.  City  of 
JeffersonviUe,  152  Ind.  204,  52  N.  EX  212. 
The  statute  under  which  a  municipal  corpo- 
ration is  created  Is  its  organic  act  Such  a 
corporation  can  only  exercise  the  following 
powers:  First  those  granted  In  express 
words;  second,  those  necessarily  Implied  In. 
or  incident  to  the  powers  expressly  grantedr 
and,  third,  those  essential  to  the  declared 
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objects  and  purposes  of  tbe  corporation,  not 
simply  convenient,  but  indispensable.  Dillon, 
Mun.  Corp.  S  8S,  and  cases  there  cited;  Mun- 
cie  Nat  Gas  Co.,  v.  City  of  Muncle  (at  last 
term)  66  N.  E.  486,  60  U  H.  A.  822;  Pitts- 
burgh, etc.,  R.  Co.  V.  Town  of  Grown  Point, 
146  Ind.  421,  45  N.  B.  587,  85  L.  B.  A.  684; 
Kyle  y.  Malln,  8  Ind.  S4;  Smltb  ▼.  City  of 
Madison,  7  Ind.  86.  In  Spaulding  y.  Lowell, 
23  Pick.  71,  Shaw,  C.  J.,  speaking  for  the 
court,  said:  "In  aggregate  corporations,  as 
a  general  rule,  the  act  and  will  of  a  ma- 
jority is  deemed  In  law  the  act  and  will  of 
the  whole— as  the  act  of  the  corporate  body. 
The  consequence  Is  that  a  minority  must  be 
bound  not  only  without,  but  against,  their 
consent.  Such  an  obligation  may  extend  to 
eyery  onerous  duty— to  pay  money  to  an  un- 
limited amount,  to  perform  services,  to  sur- 
render lands,  and  the  like.  It  is  obvious, 
therefore,  that  if  this  liability  were  to  ex- 
tend to  unlimited  and  Indefinite  objects,  the 
citizen,  by  being  a  member  of  a  corporation, 
might  be  deprived  of  bis  most  valuable  per- 
sonal rights  and  IlbertieB.  The  security 
against  this  danger  Is  in  a  steady  adherence 
to  the  principle  stated,  viz.,  that  corpora- 
tions can  only  exercise  their  powers  over 
their  respective  members,  for  the  accomplish- 
ment of  limited  and  defined  objects."  Tbi 
presumption  is  that  any  power  has  been 
withheld  that  is  not  expressed  or  fairly  to  be 
Implied,  and  therefore  all.  reasonable  doubts 
as  to  the  existence  of  a  i)ower  in  a  munl<v 
Ipality  must  be  resolved  against  It  Smith 
▼.  City  of  Madison,  supra;  Kyle  t.  Malln, 
anpra;  Pittsbingh,  etc.,  B.  Co.  v.  Town  of 
Crown  Point,  supra;  Lake  County,  etc.,  Co. 
T.  Walsh  (Ind.  Sup.)  65  N.  E.  530;  State 
T.  Indianapolis  Union  B.  Co.  (at  last  term) 
66  N.  E.  163,  60  L.  B.  A.  831;  Ravenna  v. 
Pennsylvania  Co.,  46  Ohio  St.  118,  12  N.  E. 
445;  Detroit,  etc.,  B.  Co.  v.  Detroit,  110 
Mich.  884,  68  N.  W.  804,  85  L.  B.  A.  859,  64 
Am.  St  Rep.  850;  City  of  Corvallls  v.  Carllle, 
10  Or.  139,  45  Am.  Rep.  134;  Dillon,  Mun. 
Corp.  t  80;  Smith,  Mna  Corp.  {  678;  Cooley, 
Const  Mm.  231;  20  Am.  &  Eng.  Bncy.  of 
tAw,  1140.  The  general  disposition  of  the 
courts  of  this  country  has  been  to  apply  to 
these  corporations  substantially  the  same 
rnle  that  is  applied  to  charters  of  private 
corporations.  Cooley,  Const  Lim.  281;  Smith, 
Mun.  Corp.  t  678. 

Even  general  and  Indefinite  grants  of  pow- 
er are  subject  to  be  controlled  by  the  nature 
of  the  charter  and  the  particular  powers 
granted.  Winchester  v.  Redmond,  93  Va. 
711,  25  8.  B._  1001,  67  Am.  St  Rep.  822; 
Leesbuig  v.  Putnam,  103  Ga.  110,  29  S.  B. 
002,  68  Am.  St  Rep.  80;  Cook  County  T.  Mc- 
Crea,  93  lU.  236.  And  see,  by  way  of  Ulus- 
tration.  City  of  Logansport  v.  Humphrey,  84 
Ind.  467.  The  following  Is  a  quotation  from 
Oook  County  v.  McCrea,  supra:  "But  It  Is 
contended  that  there  Is  an  implied  power 
tb  that  end  embraced  In  the  provision  con- 
ferring upon  county  boards  power  to  man- 


age county  funds  and  county  bnslneea,  except 
as  otherwise  specifically  provided.  This  can- 
not be  understood  to  give  to  county  boards 
the  absolute  and  unlimited  power  of  manage- 
ment of  county  funds,  where  there  Is  the  ab- 
sence of  any  specific  provision  of  law  to  the 
contrary.  It  hardly  means  more,  we  think, 
than  a  power  to  manage  the  county  funds 
and  county  business  according  to  law."  In 
Bothrock  V.  Carr,  65  Ind.  834— a  case  Involv- 
ing the  <^n8truction  of  a  statute  relative  to 
the  powers  of  boards  of  county  commlsslon- 
ers— this  court  said:  "The  words  to  'make  al- 
lowances at  their  discretion,'  as  used  In  the 
above  section,  mean  to  make  allowances,  ac- 
cording to  law,  at  their  discretion;"  It  an  act 
that  Is  done  on  behalf  of  a  municipality  can- 
not be  Justified  when  tested  by  a  consideration 
of  the  general  nature  of  the  charter  and  the 
particular  powers  granted,  no  argument  of 
advantage,  or  even  of  necessity.  In  the  par- 
ticular Instance,  will  suffice  to  beguile  the 
court  Into  becoming  a  party  to  the  usurpa- 
tion. To  make  considerations  of  this  kind 
the  basis  for  a  Judldal  recognition  of  power 
"would  lead"  (to  adopt  the  language  of  the 
Supreme  Court  of  Massachusetts)  "to  a  lati- 
tude of  construction  in  regard  to  corporate 
powers  and  duties  which  would  be  In  a  high 
degree  dangerous.".  Anthony  v.  Adams,  1 
Mete.  284.  The  powers  that  are  Implied  be- 
cause they  are  essential  to  the  declared  ob- 
jects and  purposes  of  a  municipal  corpora- 
tion are  ordinarily  few  In  number,  and  need 
not  engage  our  attention  here. 

It  Is  also  dear  that  under  the  Indiana  act 
relating  to  cities  of  the  general  class,  where 
specific  grants  of  authority  have  well  marked 
the  path  of  corporate  privilege,  there  is  lit- 
tle. If  any,  opportunity  for  difficulty  In  de- 
termining what  is  an  authorized  corporate 
end.  Many  perplexing  questions  arise,  how- 
ever, as  to  the  means  that  municipalitieB 
may  adopt  to  effectuate  their  grants  of  pow- 
er. We  think  that  It  may  be  laid  down  gen- 
erally, however,  that  an  Implied  power  must 
be  directly  and  Immediately  appropriate  to 
the  exercise  of  the  principal  authority. 
Smith,  Mun.  Corp.  {  678.  If  th^re  are  two 
ways  of  attaining  an  authorized  municipal 
end,  and  both  of  such  ways  are  proper,  the 
governing  body  has  a  choice  as  to  which  of 
such  means  It  wUl  select;  but  where  the 
means  selected  has  not  been  directly  author- 
ized, such  means  must  be  reasonable,  and  the 
exercise  of  the  discretion  on  the  part  of  the 
governing  body  is  in  such  cases  subject  to 
review  by  the  courts  on  the  point  of  reasona- 
bleness. Champer  v.  City  of  Greencastle, 
138  Ind.  339,  35  N.  B.  14,  24  L.  B.  A.  768. 
46  Am.  St  Rep.  390.  Within  the  scope  of 
authorized  municipal  purposes  the  courts  will 
be  careful  to  accord  to  municipalities  author- 
ity enough  to  fully  accomplish  their  granted 
powers,  but  It  Is  enough  to  condemn  a  course 
that  has  been  selected,  where  not  plainly 
authorized  by  the  Legislature,  that  it  Involves 
a  wide  and  unnecessary  departure  from  mu- 
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nicipal  usage.  For  the  purpose  of  illustrat- 
ing this  point,  we  quote  the  following  from 
the  case  of  Spaulding  t.  Inhabitants  of  Pea- 
body,  153  Mass.  129,  20  N.  E.  421,  10  L.  R. 
A.  397:  "Under  the  special  acts  whereby  Bos- 
ton was  authorized  to  maintain  street  lamps, 
it  could  not  have  been  held  that  the  town 
or  city  was  authorized  to  engage  In  the  whale 
fisheries  for  the  purpose  of  procuring  oil. 
The  intention  was  tliat  the  oil  for  the  lamps 
should  be  bought  as  persons  generally  bought 
oil  used  for  lights.  Towns  are  authorized 
to  raise  money  for  the  support  and  employ- 
ment of  the  poor;  but  It  could  not  reasonably 
be  held  that  it  was  intended  that  towns 
should  at  public  expense  erect  and  maintain 
factories  for  the  manufacture  of  all  of  the 
clothing  which  the  poor  might  wear,  or  all 
of  the  implements  which  they  might  use. 
Towns  are  authorized  to  raise  money  for 
carrying  pupils  to  and  from  the  public 
schools,  but  this  could  not  be  held  to  au- 
thorize towns  to  maintain  a  street  railway 
or  railroad.  Towns  are  authorized  to  main- 
tain public  libraries,  but  this  does  not  mean 
that  they  can  maintain  paper  mills  and  print- 
ing establishments  for  making  books  for  the 
libraries.  These  are  undoubtedly  extreme 
examples,  but  they  illustrate  the  necessity  of 
a  strict  construction  of  the  statutes  relating 
to  the  powers  of  towns."  Subdivision  26  of 
section  3541,  Bums'  Rev.  St.  1901,  author- 
izes a  city  to  construct  works  for  furnishing 
the  city  with  wholesome  water,  and  the  sub- 
division further  provides  that  the  common 
council  may  authorize  a  private  corporation 
to  construct  such  works.  This  subdivision, 
when  taken  in  connection  with  some  of  the 
more  general  grants  of  power  In  other  subdi- 
visions of  the  same  section,  would  author- 
ize the  city  to  obtain  an  element  of  sucb 
primal  necessity  as  water  for  the  use  of  its 
Inliabitants.  City  of  Crawfordsvllle  v.  Bra- 
den,  130  Ind.  149,  28  N.  E.  849,  14  L.  R.  A. 
2C8,  30  Am.  St.  Rep.  214;  Rushvllle  Gas  C!o. 
v.  City  of  Rushvllle,  121  Ind.  206,  23  N.  E. 
72,  6  L.  R.  A.  315,  16  Am.  St.  Rep.  388. 

Was  the  ordinance  of  August  7, 1890,  above 
mentioned,  a  rensonable  one?  It  in  part 
purported  to  be  a  contract  for  the  purchas- 
ing of  water  by  the  city  for  a  i>eriod  of  21 
years,  in  quantities  of  at  least  30,000,000 
gallons  per  month,  a  large  part  of  which, 
as  we  Judicially  know,  it  would  have  to  sell 
again  if  it  was  disposed  of  at  all,  and  this 
surplus  the  city  undertook  to  pay  for  wheth- 
er It  exceeded  the  needs  of  the  city  and  its 
inhabitants  or  not.  This  element,  together 
with  the  furnishing  of  energy  by  the  city 
to  pump  and  transport  the  water,  and  the 
undertaking  to  pay  the  rental  to  the  trustees 
of  the  bondholders,  make  it  apparent,  upon 
the  whole,  that  there  was  in  effect  an  under- 
taking on  the  part  of  the  city  to  stand  spon- 
.sor  for  the  whole  transaction.  Moreover,  we 
find  that  in  its  practic.nl  working  this  plan 
will  enable  the  water  company,  within  the 
period  of  the  contract,  to  retire  a  bonded  in- 


debtedness of  $65,000.  Of  course,  it  Is  to  be 
presumed  that  a  private  business  corpora- 
tion is  established  with  the  expectation  that 
It  will  yield  an  adequate  return  upon  the 
money  Invested  in  it,  but  It  would  not  or- 
dinarily be  expected  that  a  third  person 
would  guaranty  the  expectation.  Sucb  trans- 
actions may  not  be  unknown  to  the  mer- 
cantile world,  but  the  assumed  underwrit- 
ing of  a  financial  project  by  a  municipal  cor- 
poration on  behalf  of  a  private  corporation, 
in  the  absence  of  a  statute  clearly  author- 
izing It,  would  certainly  be  ultra  vires.  A 
municipality  cannot  loan  its  credit  to  purely 
private  undertakings.    Clark  v.  Des  Moines, 

19  Iowa,  224,  87  Am.  Dec.  423;  Cooley, 
Const  Lim.  262.  Not  only  is  the  Legisla- 
ture wanting  in  power  to  delegate  authority 
to  municipal  corporations  except  for  public 
purposes,  but  the  foundation  idea  of  taxa- 
tion is  that  the  purpose  Is  public,  and  a  tak- 
ing for  any  other  purpose  would  at.  best  be 
but  a  disguised  form  of  confiscation.  City  of 
Ottawa  V.  Carey,  108  U,  S.  110,  2  Sup.  Ct. 
361,  27  L.  Ed.  669;    Loan  Ass'n  v.  Topeka, 

20  WalL  655,  22  L.  Ed.  455;  Cole  t.  La 
Grange,  113  U.  S.  1,  5  Sup.  Ct  416,  28  L.  Ed. 
896;  Opinion  of  the  Justices,  150  Mass.  592. 
24  N.  E.  1084,  8  L.  R.  A.  487;  Opinion  of  .the 
Justices,  155  Mass.  598,  30  N.  E.  1142,  15 
li.  R.  A.  809;  Sharpless  v.  Mayor,  21  Pa. 
167,  59  Am.  Dec.  759;  State  v.  Osawkee  'i"p., 
14  Kan.  418,  19  Am.  Rep.  99;  Mather  v. 
City  of  Ottawa,  114  111.  669,  3  N.  E.  216; 
Attorney  General  v.  Eau  Claire,  37  Wis.  400; 
State  ▼.  Ban  Claire,  40  Wis.  533;  Hanson  v. 
Vernon,  27  Iowa,  28,  1  Am.  Rep.  215;  Opin- 
ion of  the  Justices,  58  Me.  590;  Allen  y.  Jay, 
60  Me.  124, 11  Am.  Rep.  185.  As  said  by  Ap- 
pelton,  C.  J.,  in  the  case  last  cited:  "All 
security  of  private  rights— all  protection  of 
private  property— is  at  an  end  when  one  Is 
compelled  to  raise  money  to  loan  at  the  will 
of  others  for  their  own  use  and  benefit,  when 
the  power  is  given  to  a  majority  to  lend  or 
give  away  the  property  of  a  minority."  The 
mere  fact  that  a  city  makes  an  authorized 
contract  with  a  private  corporation  that  in- 
cidentally increases  the  latter's  credit  will 
not  condemn  the  transaction.  Here,  how- 
ever, the  foundation  of  the  transaction  was 
illegal,  and  as  it  started  in  a  step  aside  from 
corporate  privliege,  the  extensive  credit 
sought  to  be  given,  since  It  led  In  the  direc- 
tion of  sucb  divergence,  only  Illustrates  how 
far  from  the  path  marked  out  by  the  Legis- 
lature tlie  city  has  proceeded. 

We  do  not  doubt  that  the  procuring  of 
water  for  the  use  of  the  Inhabitants  gen- 
erally of  a  city  is  a  public  service,  although 
the  service  affects  the  Inhabitants  in  their 
individual,  rather  than  in  their  collective, 
capacity,  and,  as  stated  above,  we  do  not 
doubt  the  power  of  cities  under  existing  leg- 
islation in  this  state  to  furnish  water  to 
their  inhabitants,  at  least  in  connection  with 
the  procuring  of  a  supply  of  water  for  pure- 
ly public  purposes.    We  would  not  be  un- 
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derstood  «itfaer  m  Intimating  that  with  leg- 
islative aathorlt7  a  city  might  not  reasona- 
hly  aid  a  private  corporation  to  enable  it  to 
furnish  water  to  the  city  and  Its  Inhabitants. 
In  a  doubtful  case  much  deference  would  be 
paid  to  a  legislative  declaration  that  a  use 
la  public,  but  It  Is  not  to  be  lightly  ImpUed 
tbat  such  a  i>ower  has  been  granted  to  the 
cities  of  the  state.  As  there  la  nothing  In 
the  statutes  to  lead  to  the  conclusion  that 
the  grant  necessary  to  uphold  the  act  in 
question  has  been  made,  we  need  not  con- 
sider the  legislative  authority;  for,  as  was 
observed  by  Mr.  Ohlef  Justice  Walte  In  City 
of  Ottawa  T.  Carey,  supra,  "no  matter  how 
much  authority  there  may  be  In  the  Legisla- 
ture to  grant  a  particular  power.  If  the  grant 
baa  not  b^en  made,  the  dty  cannot  act  un- 
der It"  It  la  no  answer  to  the  objections  that 
we  have  pointed  out  that  the  city  of  La 
Porte  Is  the  owner  of  practically  all  of  the 
stock  of  the  private  corporation.  The  lat- 
ter has  In  form  executed  an  assignment  of 
the  city's  undertaking  of  August  7,  1899, 
to  the  trustees  of  the  company's  bondhold- 
ers, as  well  as  of  all  else  that  It  owns,  by 
way  of  security,  and,  as  a  result  of  a  sale 
on  foreclosure,  such  undertaking,  if  valid, 
might  with  the  other  property  of  the  com- 
pany, pass  Into  the  hands  of  a  stranger,  leav- 
ing the  city,  while  bound  to  perform  Its  con- 
tract, possessed  of  no  property  of  the  La 
Porte  Water  Supply  Company  except  Its 
corporate  shell.  It  may  be  further  suggested 
In  this  connection  that  the  city  was  not  the 
owner  of  even  a  majority  of  the  stock  In  the 
water  company  at  the  time  the  ordinance  was 
enacted,  and  It  was  denied  upon  the  trial 
that  It  was  Intended  at  the  time  the  option 
agreement  was  delivered  that  the  dty  should 
purchase  the  balance  of  the  stock.  If  the 
ordinance  of  August  7,  1899,  was  not  valid 
when  made.  It  Is  not  valid  now,  and  we  can- 
not treat  it  as  valid  now  unless  we  are  pre- 
Iiared  to  admit  that  If  the  dty  had  not 
elected  to  exercise  the  option  that  it  after- 
wards received,  the  ordinance  would  still 
have  been  valid. 

It  Is  our  conc'lusion  that  the  dty  was  not 
bound  to  take  water  from  the  water  com- 
pany under  the  terms  of  said  ordinance. 
The  court  below  should  have  enjoined  the 
dty  from  receiving  water  under  said  ordi- 
nance, and  shonld  have  further  enjoined  the 
dty  from  making  payments  out  of  its  own 
revenues  on  account  of  said  undertaking. 

Following  the  line  of  argument  of  appel- 
lant's counsel,  the  constitutional  question 
suggested  during  the  course  of  this  opinion 
should  have  been  first  decided.  As  it  is  our 
duty,  however,  to  avoid  the  consideration  of 
a  constitutional  question  where  another 
ground  is  perceived  on  which  the  decision 
may  rest,  we  have  put  our  decision  on  the 
ground  that  the  city  exceeded  its  chartered 
powers  in  the  particular  mentioned. 

Jndgmcnt  reversed,  Mid  a  new  trial  or- 
dered. 


an  Ind.  471) 
BOI/rON  T.  OLARK.^ 
(Supreme  Court  of  Indiana.    Oct.  IG,  1003.) 

XLBCTIONS— CONTESTS-APPEAL— FINDINGS  OF 

PACT— REVIEW— SUFFICIENCY    OF 

FINDINGS— PRESUMPTION. 

1.  Where,  on  appeal  in  an  election  contest 
th*  findings  of  fact  by  the  trial  court  consist 
merely  of  statemeDts  that  certain  ballots  were 
cast  protested,  and  counted  for  one  of  the  can- 
didates, and  tiie  ballots  are  introduced  intp  the 
special  findings  by  attaching  the  original  bal- 
lots to  the  findings  and  calling  them  "exhibits," 
but  no  facts  are  stated  in  regard  to  the  ballots, 
there  is  no  evidence  before  the  appellate  court 
whereby  it  can  reach  a  decision  as  to  whether 
the  ballots  were  legal  or  illegal,  or  as  to  whom 
they  should  be  counted  for. 

2.  In  an  election  contest  the  burden  of  the 
Issn*  being  on  contestor,  and  on  appeal  by  him 
the  findings  of  fact  being  insufficient  to  present 
any  evidence  whereby  the  appellate  court  could 
determine  the  question  as  to  the  legality  of  the 
ballots,  and  who  they  should  be  counted  for,  it 
will  be  presumed  that  the  determination  of  the 
lower  court  adversely  to  contestor  was  wa^ 
ranted. 

Appeal  from  Circuit  Court  Parke  County; 
Joseph  M.  Rabb,  Spedal  Judge. 

Election  contest  by  James  M.  Bolton 
against  William  Clark  to  determine  the  rights 
of  the  parties  to  the  office  of  treasurer  of 
Vigo  county.  From  a  Judgment  in  favor  of 
defendant,  the  contestor  appeals.    Allirmed. 

Puett  &  McFadden,  George  M.  Crane, 
Homer  A.  Taylor,  and  Sam'l  R.  Hamlll,  for 
appellant  Stlmson  &  Gondit  John  O.  Piety, 
Barcus  &  Tichenor,  Hlgglns  &  Gavins,  and 
Duvall  &  Whltaker,  for  appellee. 

DOWLINO,  J.  The  appellant  Bolton,  and 
the  appellee,  Clark,  were  opposing  candi- 
dates for  the  office  of  treasurer  of  Vigo  coun- 
ty at  the  general  election  held  November  6, 
1900.  The  board  of  canyassers,  after  a  com- 
parison and  examination  of  the  papers  in- 
trusted to  it  and  a  count  and  tabulation  of 
the  vote  of  the  county,  declared  the  appellee 
as  the  person  having  the  highest  number  of 
votes  given  for  the  othce  of  county  treasurer, 
duly  elected  to  that  office,  and  certlfled  this 
statement  in  the  manner  prescribed  by  the 
statute.  The  appellant  thereupon  comment 
ced  proceedings  to  contest  the  election  of  the 
appellee.  A  trial  before  the  board  of  com- 
missioners of  the  county  resulted  in  a  find- 
ing and  Judgment  that  the  appellant  Bolton, 
had  received  the  highest  number  of  legal 
votes,  and  that  he  was  entitled  to  the  office. 
From  this  Judgment  the  appellee,  Clark,  ap- 
pealed to  the  Vigo  circuit  court  Upon  the 
application  of  the  appellant  a  change  of 
venue  was  ordered,  and  the  cause  was  sent 
to  the  Parke  circuit  court  A  change  of 
Judge  being  demanded  in  that  court,  Hon. 
J.  M.  Rabb,  the  Judge  of  the  Twenty-lHrst 
Judicial  Circuit  was  appointed  to  try  the 
cause.  The  issues  were  submitted  to  the 
court  for  trial  without  a  Jury,  and  at  the 
request  of  the  parties  a  special  finding  of  the 
facts  was  made,  with  a  statement  of  the 
conclusions  of  law  thereon.  These  conclo- 
'Behearinc  denied,  T 
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slons  were  In  favor  of  the  appellee,  and  Judg- 
ment was  rendered  accordingly.  Bolton  ap- 
pealed 'to  this  court 

Tbe  errors  assigned  are  upon  each  conclu- 
sion of  law  and  the  denial' of  a  motion  by 
the  appellant  for  a  modification  of  the  Judg- 
ment No  motion  was  made  for  a  new  trial, 
and  the  appellant  does  not  question  the  suffi- 
ciency of  the  evidence  to  sustain  the  several 
Hidings  of  fact  No  objection  was  made  by 
the  appellant  to  the  form  or  substance  of  the 
special  finding,  and  there  was  no  motion  for 
a  venire  de  novo.  All  we  have  to  determine 
is  whether  the  facts  found  by  the  court  au- 
thorized the  conclusions  of  law.  The  court 
found  that  the  contestor  and  contestee  were 
residents  of  Vigo  county,  voters  therein,  and 
eligible  to  the  office  of  county  treasurer  of 
that  county:  that  each  was '  nominated  in 
due  form  for  such  ofBce  by  a  political  party, 
and  became  its  candidate  for  county  treas- 
urer of  said  county;  that  the  name  of  each 
was  printed  upon  the  official  ballots  under  the 
proper  party  device;  that  upon  a  canvass  of 
the  votes  cast  at  said  election  in  said  county 
the  board  of  canvassers  tabulated  the  vote, 
and  declared  that  the  appellant,  Bolton,  had 
received  7,581  votes  for  the  said  office,  and 
that  the  appellee,  Clark,  liad  received  7,6oG 
for  said  office;  that  one  HoUlngsworth  had 
received  209  votes,  and  one  Hart  136  votes; 
that  the  said  board  of  canvassers  declared  the 
appellee,  Clark,  duly  elected  to  the  said  of- 
fice. The  court  further  found  that  in  mak- 
ing the  canvass  of  said  votes  the  board  ex- 
cluded the  election  returns  from  Precincts 
A  and  B  of  Linton  township  and  of  pre- 
cinct 0  of  Fayette  township,  and  counted  no 
votes  cast  in  either  of  said  precincts;  that 
ail  necessary  steps  (specifying  them)  liad 
been  taken  for  the  purpose  of  conducting  the 
election  in  these  three  precincts;  that  239 
votes  were  cast  and  counted  in  said  Pre- 
cinct A  of  Linton  township,  of  which  127 
were  for  the  appellant,  Bolton,  91  for  the 
appellee,  Clark,  and  7  for  Hart;  that  201 
votes  were  polled  in  said  Precinct  B  of  Lin- 
ton township,  of  which  the  appellant  Bol- 
ton, received  117,  the  appellee,  Clark,  69,  and 
Hart  10;  that  156  votes  were  polled  in  said 
Precinct  C  of  Payette  township,  of  which 
the  appellant,  Bolton,  received  95  votes,  and 
the  contestee,  Clark,  57  votes.  The  finding 
sets  out  certain  irregularities  which  occurred 
in  holding  the  election  in  each  of  these  pre- 
cincts, but  none  of  them  was  such  as  to 
cause  the  appellee  to  be  declared  elected 
when  he  had  not  received  the  highest  num- 
ber of  legal  votes.  The  court  next  found 
that  three  votes  were  cast  for  the  appellee, 
Clark,  by  persons  who  did  not  possess  the 
qualifications  of  legal  voters;  and  that  one 
ballot  was  not  counted  because,  by  a  mis- 
take of  the  inspector,  it  had  been  placed  in 
the  wrong  ballot  box.  It  was  further  found 
by  the  court  that  36  ballots  were  protested 
by  different  members  of  the  election  boards, 
and  were  not  counted  for  either  candidate. 


The  form  of  the  finding  as  to  each  of  tliese 
ballots,  omitting  tbe  particulars  of  each  in- 
dicated by  the  blanks,  was  substantially  as 
follows:   "Tbe  court  further  finds  that  there 

was  cast  In  Precinct in  the of 

said   county,   at   said  electiim,   one   ballot 

marked  'Exhibit ,  Court's  Finding,'  And 

made  a  part  of  this  finding;  that  said  ballot 
was  protested  by  said  election  board,  and  not 
counted."  The  court  also  found  that  one  bal- 
lot was  voted  for  tbe  appellant  Bolton,  was 
protested  and  counted;  and  that  eight  bal- 
lots were  cast  for  the  appellee,  Clark,  were 
protested  and  counted  for  him.  The  form  of 
each  of  these  findings  omitting  tbe  descrip- 
tion of  the  prednct,  the  numl)er  of  the  ex- 
hibit, and  the  name  of  the  candidate  for 
whom  the  ballot  was  cast,  was  this:  "The 
court  further  finds  that  there  was  voted  in 

Precinct  — ^-  in  the of  said  county,  at 

said  election,  one  ballot,   which   is   marked 

'Exhibit Court's  Finding,'  and  made  a 

part  of  this  finding,  which  said  ballot  was 
protested  by  members  of  said  election  board, 

and  WHS  counted  for  the ." 

The  conclusions  of  law  were  40  in  number, 
and  their  substance  only  need  be  set  out. 
The  first  declared  that  Bolton  was  entitled 
to  have  counted  for  him,  in  addition  to  the 
votes  counted  for  him  by  tbe  lioard  of  can- 
vassers, 127  votes  in  Precinct  A  of  Linton 
township,  and  that  Clark  was  entitled  to 
have  counted  for  him,  in  addition  to  the  votes 
counted  for  him  by  said  board,  91  votes  cast 
in  said  Precinct  A  of  Linton  township.  The 
second  stated  that  Bolton  was  entitled  to 
have  117  additional  votes  counted  for  him 
cast  In  Precinct  B  of  said  Linton  township, 
and  that  Clark  was  entitled  to  have  counted 
for  him  69  additional  votes  which  were  cast 
in  said  Precinct  B  of  Linton  township.  The 
third  is  that  Bolton  is  entitled  to  have  97 
additional  votes  counted  for  him  which  were 
cast  in  Precinct  C  of  Fayette  township,  and 
that  Clark  is  entitled  to  have  57  additional 
votes  counted  for  him  which  were  cast  In 
said  Precinct  C  of  Fayette  township.  The 
fourth,  fifth,  and  sixth  conclusions  are  to  the 
effect  that  3  votes  cast  and  counted  for  Clark 
were  illegal,  and  should  be  deducted  from 
the  votes  counted  for  him.  The  seventh  con- 
clusion is  that  tbe  ballot  placed  by  mistake 
in  the  wrong  ballot  box,  and  for  that  reason 
destroyed,  was  a  legal  Imllot,  and  should 
have  l>een  counted  for  Bolton.  The  eighth, 
ninth,  tenth,  twelfth,  thirteenth,  fourteenth, 
fifteenth,  sixteenth,  seventeenth,  eighteenth, 
and  nineteenth  conclusions  were  that  the 
ballots  named  in  them,  14  in  numlier,  being 
ballots  protested  and  not  counted,  were  l^al 
votes,  and  should  be  counted  for  Bolton. 
The  twenty-third,  twenty-fourth,  twenty- 
fifth,  twenty-sixth,  twenty-seventh,  twenty- 
eighth,  twenty-ninth,  thirtieth,  thirty-first 
thirty-second,  thirty-third,  thirty-fourth, 
thirty-fifth,  thirty-sixth,  and  thirty-seventh 
conclusions  were  that  the  ballots  named  in 
them,  23  in  all,  were  legal  votes,  and  shoald 
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have  been  counted  for  Clark.  Tbe  eleventh, 
twentieth,  twenty-flrst,  twenty-Becond,  thir- 
tieth and  one-balf,  and  thirty-eighth  conclu- 
sions were  that  of  the  ballots  named  in  them 
(9  In  number)  7  were  Ulegal  votes,  6  of  which 
were  cast  for  Clark  and  1  for  Bolton,  and 
that  2  of  them  were  legal  votes,  which  were 
properly  counted  for  Clark.  The  fortieth 
conclusion  of  law  is  as  follows:  "The  court 
further  concludes  that  the  contestor,  James 
Bolton,  did  not  receive  a  plurality  of  all  the 
legal  votes  cast  for  the  office  of  county  treas- 
urer, and  was  not  duly  elected  to  the  ottlpe 
of  county  treasurer  of  Vigo  county,  Indiana." 
The  result  of  these  findings  and  conclu- 
sions of  law  may  be  stated  as  follows: 

Numb«r   o(  vote*  tor  Bolton,   a*   returnod  by 

board  of  canTaseers 7,S31 

Votes  cast  (or  Bolton  In  Precinct  A  of  Linton 

towoBhlp     127 

Votes  cant  for  Bolton  In  Precinct  B  of  Linton 

townihlp    117 

Vote*  cait  for  Bolton  in  Precinct  C  of  Fayette 

townaUp OT 

Ballot  for  Bolton  Improperly  destroyed 1 

Ballots  protested  and  not  counted,  but  which 

were  legal  votes  for  Bolton 14 

7  887 
Deduct  niecal  vote '. '    1 

Total  vote  tor  Bolton 7,886 

Number  of  votes  for  Clark  returned  by  board 

of  canvassers  7,666 

Votes    cast    for   Clark    In    Precinct    A,    Linton 

township  tl 

Votes   cast   tor   Clark  In   Precinct  B,    Linton 

township  6> 

Votes   cast   tor   Clark   In   Precinct  C,    Fayette 

township  B7 

Ballots  protested  and  not  counted,  but  which 

were  legal  votes  tor  Clark 23 

7,896 
Deduct  Ulegal  votes 9 

Total  vote  for  Clark..' 7,887 

The  rules  previously  announced  by  this 
court  In  many  cases  compel  us  to  disregard 
and  lay  out  of  the  special  finding  the  14 
ballots  which  were  protested  and  not  count- 
ed for  either  candidate  by  the  board  of  can- 
vassers, but  which  the  trial  court  held  should 
be  counted  for  the  appellant;  the  1  vote 
found  by  the  trial  court  to  have  been  cast 
for  the  appellant,  and  to  have  been  Illegal; 
tbe  23  ballots  which  were  protested  and  not 
counted  for  either  candidate  by  the  board  of 
canvassers,  but  which  the  trial  court  held 
should  be  counted  for  tbe  appellee;  and  the 
9  votes,  6  of  which  the  court  found  were  cast 
for  tbe  appellee  and  the  remaining  3  not 
counted.  None  of  the  findings  concerning 
these  ballots  states  a  single  fact  from  which 
this  court  can  determine  the  validity  of  the 
ballot,  or  for  whom  it  should  be  counted. 
The  trial  court  attempted  to  make  the  orig- 
inal ballots  parts  of  the  several  special  find- 
ings, and  referred  to  them  as  exhibits.  No 
one  will  assert  that  the  ballots  were  any- 
thing more  than  evidence  in  the  cause.  They 
were  written  instruments,  which  might  or 
migtit  not  prove  certain  ultimate  facts  on 
which  the  legality  or  Illegality  of  a  vote  de- 
pended. But  they  could  not  be  made  to  take 
the  place  of  that  finding  of  facts  which  the 
law  requires.    Xhcy  were  neither  tbe  ultimate 


tactB  nor  tbe  inferential  facts  to  be  proved. 
There  may  be  cases  where  it  is  proper  to 
make  a  copy  of  a  written  instrument  a  part 
of  a  special  finding— as,  where  the  instru- 
ment itself  is  the  ultimate  or  inferential  fact 
to  be  established  by  tbe  evidence— but  this 
is  not  such  a  case.  Brunson  v.  Henry,  162 
Ind.  310,  313,  52  N.  E.  407.  Here  the  ques- 
tion in  each  Instance  was  whether  extrin- 
sic circumstances  rendered  tbe  ballot  legal 
or  illegal.  Tbe  copies  of  the  forms  of  the 
special  findings  set  out  in  this  opinion  show 
that  tbe  trial  court  failed  to  find  any  fact 
whatever  from  which  we  could  decide  wheth- 
er the  Imllots  were  legal  or  illegal,  or  wheth- 
er they  should  have  been  counted  for  the 
appellant  or  for  tbe  appellee,  or  for  neither 
of  them.  The  court  says  in  its  fihdings  that 
certain  ballots  were  cast  at  certain  precincts 
at  said  election;  that  they  were  protested, 
and  were  counted  for  one  or  tbe  other  of  the 
candidates.  And  these  are  the  only  facts 
found.  Had  these  ballots  distinguishing 
marks  on  them?  If  so,  what  were  they? 
Did  tbe  voter  stamp  tbe  Imllot  at  the  proper 
place  or  places,  or  did  he  put  tbe  stamp 
where  it  was  not  lawful  to  do  so?  Were  the 
ballots  ofllclal  ballots,  or  were  they  private- 
ly printed  or  written?  Were  they  regular  In 
form,  and  complete  in  all  respects  in  those 
particulars  designated  by  the  statute?  These 
and  similar  inquiries  indicate  what  were  tbe 
ultimate  facts  which  the  court  should  have 
found,  but  which  it  entirely  and  in  every  in- 
stance failed  to  find.  The  evidence  Is  not 
before  us,  and  we  have  no  means  of  deter- 
mining what  the  facts  were.  We  cnnot 
look  to  tbe  fragments  of  evidence  improp- 
erly introduced  into  tbe  special  findings  by 
attaching  the  original  ballots  to  tbe  findings 
and  calling  them  "exhibits."  In  Cottrell  v. 
Nixon,  109  Ind.  378,  381,  382,  10  N.  E.  122, 
124,  tbe  court,  by  Mitchell,  J.,  stated  tbe  law 
in  such  cases  thus:  "Instead  of  finding  facta, 
the  special  finding  simply  sets  out  certain 
letters,  which,  it  said,  were  written  by  the 
parties  respectively.  The  letters  thus  writ- 
ten, if  transmitted  to  and  received  by  the 
parties  to  whom  they  purport  to  have  been 
written,  may  have  been  competent  evidence 
to  prove  tbe  fact  of  a  sale  and  guaranty.  But 
the  distinction  between  finding  the  evidence 
and  the  facts  which  the  evidence  may  prove 
or  tend  to  prove  cannot  be  disregarded. 
Healing  v.  Van  Sickle,  74  Ind.  529.  39  Am. 
Bep.  101;  HesBong  v.  Pressley,  86  Ind.  555; 
Shanon  v.  Hay,  106  Ind.  589,  7  N.  E.  376. 
*  *  •  In  respect  to  all  the  material  facts 
in  issue  tbe  special  finding  wholly  falls  to 
make  any  response,  except  to  set  out  some 
inconclusive  evidence,  which  may  or  may  not 
have  proved  tbe  facts  in  question."  The 
same  subject  Is  considered,  and  the  rul^ 
again  recognized,  in  Perkins  v.  Hayward,  124 
Ind.  445,  450,  451,  24  N.  E.  1033,  1034,  Elli- 
ott, J.,  speaking  for  the  court,  in  these  words: 
"It  is  well  settled  that  a  special  verdict  must 
find  the  facts  and  state  uelther  conclusions 
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of  law  Dor  mere  matters  of  evidence;  and, 
as  we  have  seen,  what  Is  true  of  a  special 
verdict  Is  true  of  a  special  finding.  •  *  • 
It  is  the  office  of  a  special  verdict  to  find  the 
inferential  facts,  not  mere  evidentiary  facts. 
*  *  *  The  ultimate  facts  must  be  stated, 
and  not  the  evidence  by  which  they  are  es- 
tablished." Omitting  the  ballots  concerning 
wlilch  there  are  no  sufficient  findings  of  fact 
to  sustain  the  conclusions  of  the  trial  court, 
the  votes  cast  for  the  appellant  and  appellee, 
and  which,  according  to  the  conclusions  of 
the  court,  should  be  counted,  are  as  follows: 

Number  of  Totea  tor  appellant,  Bolton,  aa  re- 
turned by  board  of  canvassem 7,631 

Votes  cast  tor  appellant  In  Precinct  A.  of  Un- 
too  townahlp  127 

Votes  cast  tor  appellant  In  Precinct  B  of  Lin- 
ton townsh]p  117 

Votes  cast  tor  appellant  In  Precinct  C  of  Fay- 
ette township  97 

Ballot  tor  appellant  improTldently  destroyed...        1 

7,87J 
Number  of  votes  for  appellee,  Clark,  returned 

by  board  of  canvassers 7,656 

Votes  cast  tor  Clark  in  Precinct  A  of  Linton 

township  91 

Votes   cast  tor  Clark  in  Precinct  B  of  Linton 

township  69 

Votes  cast  tor  Clark  in  Precinct  C  of  Fayette 

township  57 

7,873 

We  do  not  feel  called  upon  to  decide  wheth- 
er the  one  ballot  improperly  destroyed,  and 
counted  for  appellant,  should  have  been  so 
counted;  but  see  WealJley  v.  Wolf,  148  Ind. 
208,  215-219,  47  N.  E.  4G6. 

The  special  finding,  It  will  be  observed,  by 
reason  of  its  indeflniteness,  is  silent  as  to 
the  legality  of  a  large  number  of  ballots. 
Other  facts  are  found  on  which  conclusions 
of  law  are  properly  stated.  "In  such  a  case," 
as  was  said  in  Cottrell  v.  Nixon,  109  Ind. 
378,  382,  10  N.  B.  122,  124,  "it  will  be  pre- 
sumed that  tbe  Issuable  facts  upon  which  the 
verdict  is  silent  were  not  proved.  The  par- 
ty having  the  burden  of  the  issue  will  bo 
deemed  to  have  failed  in  respect  to  the  facta 
upon  which  the  special  finding  fails  to 
speak."  Tbe  issue  in  this  case  was  whether 
the  appellant  received  the  highest  number  of 
legal  votes  cast  at  the  election  in  Vigo  coun- 
ty in  the  year  1900  for  county  treasurer.  By 
his  complaint  he  asserted  that  he  did.  Tliis 
was  denied.  The  burden  of  this  issue  was 
upon  appellant,  and,  as  the  special  finding 
does  not  show  that  he  did  receive  the  highest 
number  of  legal  votes  cast  for  either  of  the 
candidates  for  county  treasurer,  the  conclu- 
sion of  the  court  that  he  was  not  entitled  to 
that  office  was  cowect 

As  we  have  before  stated,  the  sufficiency 
of  the  findings  In  form  or  substance  was  not 
questioned  by  the  appellant,  and  there  was 
no  motion  for  a  venire  de  novo.  The  conclu- 
sions of  the  court  upon  tbe  facts  found,  so 
far  as  tbe  finding  is  sufficient,  were  correct, 
and  the  Judgment  was  properly  rendered  up- 
on the  conclusions  of  law.  There  was  no 
ground  for  any  modification  of  the  Judgment, 
and  tbe  motion  for  such  modification  was 
properly  overruled. 


Cross-errors  were  assigned  by  the  appellee, 
but,  in  view  of  the  conclusion  we  have  reach- 
ed. It  will  be  unnecessary  to  consider  them. 

We  find  no  errw  in  the  record.  Judgmoit 
afilrmed. 


(161  Ind.  288) 


SHARP  V.  STATE. 


(Supreme  Court  of  Indiana.     Oct.  14,  1903.) 

CRIMINAL  LAW  —  DBFENSE  OP  INSANITY  — 
QUESTION  FOR  JURY— SUFFICIENCY  OF  EVI- 
DBNCE— BILL    OF    EXCEPTIONS— REVIEW. 

1.  The  giving  and  refusing  of  Instructions  can- 
not be  reviewed  on  appeal  where  they  are  not 
made  a  part  of  the  record  by  proper  bill  of  ex- 
ceptions. 

2.  Instructions  are  not  properly  in  the  record 
where  it  is  attempted  to  incorporate  them  into 
the  bill  of  exceptions  and  to  certify  them  to  the 
Supreme  Court  in  the  same  manner  as  the  long- 
hand evidence  is  certified. 

3.  Though  the  evidence  on  the  issne  of  insan- 
ity of  the  accused  in  a  criminal  case  may  be 
weak,  nevertheless,  if  it  is  of  such  a  character 
that  the  jury  may  have  reasonably  Inferred  san- 
ity, the  question  of  sanity  cannot  be  reviewed 
on  appeal. 

4.  Evidence  in  a  prosecution  for  crime  heli  to 
warrant  a  fibding  that  accused  was  not  insane 
at  the  time  he  perpetrated  the  offense. 

Appeal  from  Circuit  Court,  Gibson  Coun- 
ty; Henry  A.  Yeager,  Judge. 

Edward  Sharp  was  convicted  of  sodomy, 
and  be  appeals.    Affirmed. 

Jno.  Q.  A.  Goodman  and  Clarence  A.  Bus- 
kirk,  for  appellant  0.  W.  Miller,  Atty. 
Gen.,  Wm.  Espenscheld,  L.  G.  Rothschild, 
W.  C.  Geake,  and  C.  C.  Hadley,  for  tbe 
State. 


JORDAN,  J.  Appellant  was  charged  by 
indictment  with  having  committed  the  crime 
of  sodomy,  by  violating  the  provisions  of 
section  2002,  Burns'  Rev.  St.  1001  (section 
2005,  Homer's  Rev.  St).  To  tbe  accusation 
be  pleaded  not  guilty,  and,  in  addition  to 
tills.  Interposed  a  written  plea  averring  tbat 
at  the  date  of  the  commission  of  the  Alleged 
offense  be  was  a  person  of  unsound  mind. 
He  was  tried  by  a  Jury  and  found  guilty, 
and,  over  his  motion  for  a  new  trial,  was 
sentenced  to  be  imprisoned  in  the  State's 
Prison  for  not  over  14,  nor  less  than  2,  years. 
The  sole  insistence  of  his  counsel  in  this 
appeal  is  that  tbe  court  erred  in  giving  and 
In  refusing  certain  instructions,  and  that  the 
evidence  is  not  sufficient  to  warrant  the  Jury 
In  finding  against  him  upon  the  issue  of 
his  sanity.  Tbe  Instructions  given  and  re- 
fused are  not  made  a  part  of  tbe  record  by 
a  proper  bill  of  exceptions.  Cktnsequentiy  no 
question  which  appellant's  counsel  attempt 
to  present  "on  the  rulings  of  the  court,  in 
either  giving  instructions  or  in  denying  those 
requested,  is  before  us  for  review.  It  Is 
true  that  an  effort  has  been  made  to  make 
the  instructions  a  part  of  the  original  bill 
of  exceptions  embracing  tbe  longhand  manu- 
script of  the  evidence,  but  it  has  been  set- 

\  1.  See  Criminal  Law,  vol.  IS.  Cent.  Die.  {  2940.     . 
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tied  by  repeated  holdings  of  this  court  that 
this  method  Is  not  available  for  making  in- 
strocUoos  given  or  refused  by  the  trial  court 
a  part  of  the  record  on  appeal  to  either 
the  Supreme  or  Appellate  Court.  Carlson  v. 
State,  145  Ind.  650,  44  N.  E.  650;  Adams  v. 
State,  156  Ind.  596,  59  N.  E.  24,  and  cases 
cited. 

The  evidence  shows  beyond  controversy 
that  appellant  committed  -what  the  statute 
properly  declares  to  be  "the  abominable  and 
detestable  crime  against  nature,"  by  hav- 
ing carnal  knowledge  of  a  beast,  viz.,  a  fe- 
male Shetland  pony.  Numerous  witnesses 
testified  for  and  against  the  accused  upon  the 
question  of  his  Insanity  at  the  time  he  per- 
petrated the  alleged  offense,  and  bis  counsel 
earnestly  Insist  that  upon  this,  under  the 
evidence  In  the  case,  the  Jury  ought  to  have 
found  In  his  favor,  and  acquitted  him  of  the 
crime  charged.  Counsel,  however,  seemingly 
overlooked  the  rule  established  by  many  de- 
cisions of  this  court  that  the  Jurors  In  a 
criminal  cause  are  not  only  the  exclusive 
judges  of  the  facts  proven  on  the  trial,  but 
are  also  the  exclusive  judges  of  all  inferen- 
ces that  may  be  drawn  therefrom.  The 
fact  of  appellant's  Insanity,  when  put  in  Is- 
sue by  the  method  prescribed  by  our  Crim- 
inal Code,  is  to  be  considered  and  determin- 
ed by  the  Jury  in  like  manner  as  any  other 
material  fact  in  the  case,  and  on  appeal  Is 
governed  by  the  same  rule,  which  forbids  us 
to  weigh  the  evidence  upon  any  question 
of  fftct  determined  by  the  Jury  or  court  try- 
ing the  case.  Although  the  evidence  upon 
the  issue  of  the  insanity  of  the  accused  par- 
ty In  a  criminal  case  may  be  weak  and  po^ 
sess  bat  little  weight,  still  if  it  is  of  such 
a  character  that  the  Jury  may  have  rea- 
sonably inferred  therefrom  that  he  was, 
within  the  contemplation  of  law,  of  sound 
mind  at  the  time  he  committed  the  offense, 
then  the  question  of  his  insanity,  upon  the 
evidence,  under  the  circumstances  Is  not  one 
open  to  review  by  this  court  on  appeal.  Lee 
V.  State,  156  Ind.  541,  60  N.  E.  299;  Blume 
V.  State,  154  Ind.  343,  56  N.  E.  771;  Rinkard 
V,  State,  157  Ind.  534,  62  N.  B.  14;  Braxton 
V.  State,  157  Ind.  213,  61  N.  E.  195. 

The  evidence  shows  that  the  accused  was 
a  man  36  years  of  age,  and  that  Immedi- 
ately previous  to  the  commission  of  the  of- 
fense charged  he  had  been  employed  for 
some  time  as  a  clerk  in  a  grocery  store  in 
the  dty  of  Princeton,  engaged  in  selling  gro- 
ceries and  in  delivering  them  to  customers 
throughout  the  city.  Some  of  the  witnesses 
testified  that  he  was  a  bright  man,  and  very 
polite,  except  when  he  was  drunk.  When  he 
was  discovered  by  persons  in  the  commission 
of  the  crime  of  which  he  was  convicted,  it 
Is  shown  that  he  said  to  them,  "Don't  say 
anything  about  it  to  any  one,  and  I  won't 
do  so  any  more."  To  other  persons  he  gave 
as  an  explanation  or  excuse  for  the  act  com- 
mitted that  he  was  drunk  at  the  time,  and 
full  of  cocaine,  and  did  not  know  what  be 


was  doing.  One  of  the  witnesses 'testified 
that,  when  he  caught  him  having  intercourse 
with  the  beast  in  the  stable,  he  "hollered" 
at  him,  and  that  thereupon  the  accused 
Jumped  down  and  ceased  to  continue  the  de- 
grading act  It-  Is  shown  that  after  the 
commission  of  the  offense  he  said  to  another 
person,  who  said  to  him  that  by  the  act  In 
question  he  had  committed  a  penitentiary' 
crime,  that,  if  nothing  was  said  about  the 
matter,  he  "would  never  be  caught  doing 
anything  like  it  again."  We  merely  note 
the  above  facts,  which,  with  other  fact& 
and  circumstances  in  the  case,  certainly  can- 
not be  said  to  be  inconsistent  with  appel- 
lant's sanity.  It  is  true  that  there  is  evi- 
dence to  show  that  he  bad  been  an  excessive 
user  of  intoxicating  liquors  for  about  15 
years,  and  for  several  years  had  also  been 
addicted  to  the  "drug  habit,"  by  using  co- 
caine and  morphine,  and  apparently  had 
reached  a  stage  that,  when  under  the  influ- 
ence of  Intoxicating  liquors  or  drugs,. he  was 
devoid  of  all  self-respect.  It  is  shown  that 
soon  after  he  committed  the  crime  herein 
charged  he  was  prosecuted  and  convicted  of 
being  intoxicated  in  a  public  place,  and  was 
about  to  be  committed  to  the  county  jail  for 
the  nonpayment  of  his  fine.  He  seemingly 
recognized  that  be  would  be  disgraced,  and 
appealed  to  one  of  his  neighbors  to  stay  the 
fine,  stating  to  him  that  he  never  had  been, 
and  did  not  want  to  disgrace  himself  and 
family  by  being,  committed  to  Jail.  In  crim- 
inal jurisprudence,  persons  who  indulge  in 
the  excessive  use  of  Intoxicants,  and  there- 
by become  degraded  and  depraved  in  their 
morals,  are  not  necessarily  for  that  reason 
alone  to  be  considered  insane,  so  as  to  ab- 
solve them  from  responsibility  for  a  crime 
committed.  If  a  man  whose  appetite  con- 
trols his  mind  and  will  can  commit  crime 
with  Impunity,  because  by  the  excessive  use 
of  intoxicants  his  moral  nature  has  there- 
by been  degraded  and  depraved,  then  under 
such  circumstances  the  law  would  certainly 
be  open  to  a  merited  reproach.  Such,  how- 
ever, Is  not  the  law  as  recognized  by  the 
decisions  of  this  court  Goodwin  v.  State,  96 
Ind.  550.  As  there  is  evidence  to  warrant 
the  finding  of  the  Jury,  we  cannot  disturb 
the  judgment  below  upon  the  question  of  its 
sufficiency. 
Judgment  affirmed. 


BLOOH  V.  STATE. 


(161  Ind.  2T6) 


(Supreme  Court  of  Indiana.     Oct.  13,  1903.) 

ATTEMPTED  LARCENY— SUFFICIENCY  OF  IN- 
FORMATION—SDFFICIENCY  OF  EVIDENCE- 
FAILURE  TO  OBJECT  TO  EVIDENCE— REVIEW 
OF  ADMISSIBILITY. 

1.  It  is  not  necessary,  in  an  information  for 
attempted  larceny,  under  Burns'  Rev.  St.  1901, 
i  2003,  to  specifically  describe  the  property 
which  it  U  charged'  defendant  attempted  to 
steal,  nor  to  allege  that  it  had  any  value. 

2.  Where,  in  a  prosecution  for  attenipted  lar- 
ceny,  defendant  fails  to   specificnlly  object   to 
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the  exhibition  to  the  jury  of  articles  foand  on 
his  person,  such  action  will  not  be  reviewed. 

3.  Evidence  held  sufficient  to  sustain  convic- 
tion of  an  attempt  to  steal. 

Appeal  from  Circuit  (Dourt,  Huntington 
County;  Jas.  0.  Branyan,  Judge. 

Lawrence  Bloch  was  convicted  of  attempt- 
ed larceny,  and  appeals.    Afilrmed. 

Jas.  M.  Hatfield,  for  appellant.  C.  W. 
Miller,  Atty.  Gen.,  and  C.  T.  Jackman,  L.  G. 
Rothschild,  C;  C.  Hadiey,  and  W.  0.  Geake, 
for  the  State. 

MONKS,  0.  J.  Appellant  was  charged 
by  affidavit  and  Information  with  entering  In 
the  daytime  the  dwelling  bouse  of  one  Al- 
bert Alstadter  and  attempting  to  commit  the 
crime  of  larceny,  In  violation  of  section  2003, 
Bums'  Rev.  St.  1901  (section  1930,  Rev.  St 
1881;  section  1930,  Horner's  Rev.  St.  1901). 
A  trial  by  Jury  resulted  In  a  verdict  of  guilty, 
and,  over  a  motion  for  a  new  trial  and  a  mo- 
tion in'arrest,  Judgment  was  rendered  there- 
on. 

The  errors  assigned  call  In  question  the 
action  of  the  court  in  overruling  the  -motion 
to  quash  the  a£BdavIt  and  information,  and 
in  overruling  the  motion  for  a  new  trial  and 
the  motion  In  arrest  of  Judgment. 

The  only  objections  urged  to  the  affidavit 
and  Information  are  (1)  that  there  Is  no  spe- 
cific description  of  the  property  which  it  is 
charged  appellant  attempted  to  steal;  and  (2) 
it  is  not  alleged  that  said  property  bad  any 
value.  Such  allegations  are  not  necessary 
in  a  prosecution  for  a  violation  of  said  sec- 
tion 2003  (1930)  supra.  Com.  v.  McDonald, 
5  Cush.  305;  Reg.  v.  Johnson,  10  Cox,  C.  C. 
13;  Burrows  v.  State,  84  Ind.  529;  Barnhart 
V.  State,  154  Ind.  177,  180,  66  N.  B.  212; 
People  V.  Ah  Ye,  31  Cal.  451;  State  v. 
Hughes,  76  Mo.  323;  State  v.  Utiey,  82  N.  C. 
556:  People  v.  Moran,  123  N.  Y.  254,  25  N. 
B.  412,  10  L.  R.  A.  109,  20  Am.  St.  Rep.  732, 
and  cases  dted;  People  v.  Jones,  46  Mich. 
441,  9  N.  W.  486;  State  v.  Wilson,  30  Conn. 
500;  2  Bishop's  Crim.  Proc.  f  87;  1  Bishop's 
New  Crlm.  Law,  §§  743,  744;  1  Wharton's 
Crlm.  Law  (10th  Ed.)  §§  186,  191.  In  Reg. 
V.  Johnson,  supra.  Pollock,  C.  B.,  said: 
"Where  there  Is  only  an  atiempt.  It  Is  not  al- 
ways possible  to  say  what  property  the  would- 
be  thief  meant  to  steal."  It  Is  clear  from  the 
authorities  cited  that  such  allegations  are 
not  necessary.  * 

During  the  progress  of  the  trial,  certain 
articles  of  property  found  on  the  person  of 
appellant  were  exhibited  to  the  Jury  by  a 
witness  on  behalf  of  tbe  state.  This  Is  as- 
signed as  a  cause  for  a  new  trial  by  appel- 
lant, but,  as  he  made  no  specific  objection 
thereto,  no  question  is  presented  by  said 
assignment  for  our  consideration.  Bass  v. 
State,  136  Ind.  165,  170,  171,  36  N.  E.  124; 
Lankford  v.  State,  144  Ind.  428,  432-434,  43 
N.  E.  444:   Xoe  v.  State,  92  Ind.  02,  95. 

It  is  insisted  by  appellant  that  the  verdict 


is  contrary  to  the  evidence  and  contrary  to 
law,  because  there  is  no  evidence  of  an  "at- 
tempt to  steal."  Tbe  evidence  on  this  sub- 
ject shows  without  contradiction  that  ap- 
pellant, a  stranger  from  Chicago,  was  discov- 
ered by  one  Albert  Alstadter  in  his  dwelling 
house,  about  tbe  noon  hour,  "going  through 
the  drawers  of  a  bookcase."  The  drawers  of 
a  dresser  in  the  same  room  were  open.  The 
drawers  in  the  bookcase  and  dresser  were 
closed  at  the  time  Alstadter  left  his  room  in 
tlie  morning.  After  the  appellant  was  dis- 
covered, he  attempted  to  escape  by  the  back 
way  of  the  building,  and  was  arrested.  At 
the  time  of  the  alleged  commission  of  said 
offense,  said  dwelling  house  was  not  occu- 
pied by  any  one  except  said  Alstadter.  The 
evidence  of  the  attempt  to  steal  was  much 
stronger  in  this  case  tlian  in  Burrows  v. 
State,  84  Ind.  529,  where  it  was  held  suffi- 
cient. See,  also.  People  v.  Moran,  123  N.  Y. 
254,  25  N.  E.  412,  10  L.  R.  A,  109,  20  Am.  St 
Rep.  732,  and  cases  cited;  1  Wharton's 
Crlm.  Law,  S  186. 
Judgment  affirmed. 


(161  Ind.  278) 
FIRST  NAT.  BANK  OP  SEYMOUR  r. 
ISAACS,  County  Tieasurer. 

(Supreme  Court  of  Indiana.    Oct  14,  1903.) 

TAX  ASSESSMENT— APPEAL  FROM  COUNTY 
BOARD— STATE  BOARD'S  ORDER— DEPINITB- 
NESS— AMENDMENT  BY  COUNTY  AUDITOR- 
CORRECTION  BY  STATE  BOARD— UNAUTHOR- 
IZED   MEETING— CURATIVE    STATUTE. 

1.  A  countv  board  of  review  fixed  a  liank's 
assessment  at  $2,520  for  the  realty,  $4,095  for 
the  improvements,  and  8136,495  for  personalty. 
The  bank  had  returned  $20,000  worth  of  realty 
to  the  assessor.  The  bank  appealed  from  the 
board's  action,  and  the  State  Board  of  Tax 
Commissioners  ordered  that  "the  valuation  of 
said  property  be  fixed  at  $127,110  in  addition  to 
the  assessed  value  of  the  real  estate."  Held, 
that  the  state  board's  order  was  sufficiently  defi- 
nite, as  indicating  a  total  assessment  of  $133,- 
725. 

2.  Under  Bums'  Rev.  St.  1901,  I  8548,  pro- 
viding that  the  State  Board  of  Tax  Commission- 
ers snail,  on  appeal  from  an  assessment,  assess 
the  property  in  controversy,  and  the  State  Audi- 
tor shall  certify  to  the  county  auditor  the  chan- 
ges made,  and  the  amounts  assessed  by  the 
state  board  shall  be  by  the  county  auditor  ex- 
tended on  the  tax  duplicates  in  lieu  of  the 
amounts  fixed  by  the  township  or  county  offi- 
cials, etc.,  the  county  auditor  nas  no  power  to 
revise  or  change  the  valuations  made  by  the 
state  board. 

3.  Under  Burns'  Rev.  St  1901,  f  8543,  pro- 
viding that  on  receiving  notice  of  ah  appeal 
from  the  county  board  of  review  the  county 
auditor  shall  make  out  a  written  statement 
showing  the  substance  of  the  complaint  made, 
if  any,  and  the  action  of  the  board  thereon, 
which  shall  be  transmitted  to  the  State  Auditor, 
to  be  laid  before  the  State  Board  of  Tax  Com- 
missioners, the  county  auditor  has  no  authority 
to  include  in  the  record  a  certificate  explanatory 
of  the  action  of  the  county  board,  and  stating 
that  it  had  overlooked  certain  real  estate. 

4.  The  State  Board  of  Tax  Commissioners 
may  correct  errors  or  omissions  In  Its  record  at 
an.v  siibsemient  meeting. 

5.  The  Legislature  may  constitutionally  le- 
galize special  meetings  of  the  State  Board  of 
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Tax  Commissioners  not  authorized  by  the  stat- 
ute creating  the  board,  and  hence  Acts  1901, 
£129  (Barns'  ReT.  St.  1901,  i  8550),  doing  so, 
vaUd. 

Appeal  from  Circuit  Court,  JacksoB.  Conn- 
t7;  Thos.  B.  Bualcirk,  Judge. 

Suit  by  the  First  National  Bank  of  Sey- 
mour against  William  W.  Isaacs,  county 
treasurCT.  Judgment  for  defendant,  and 
plaintiff  appeals.    Reversed. 

O.  H.  Montgomery,  for  appellant  Carl  B. 
Wood,  for  appellee. 

DOWIiING,  J.  The  allegations  of  the 
complaint  in  this  case  material  to  a  correct 
decision  of  the  question  presented  by  ttte  as- 
signment of  errors  are  substantially  as  fol- 
lows: The  appellant  Is  a  national  banking 
association,  incorporated  under  the  act  of 
Congress  known  as  the  "National  Bank  Act," 
and  is,  and  for  many  years  has  been,  en- 
gaged In  business  In  the  city  of  Seymour,  iu 
Jackson  township,  Jackson  county,  Ind.,  and 
the  appellee  is  the  treasurer  of  said  county. 
Between  the  1st  day  of  April  and  the  Ist 
day  of  June,  1899,  the  president  of  the  appel- 
lant, acting  on  its  behalf,  pursuant  to  the 
requirements  of  the  tax  law,  made  a  state- 
ment In  writing,  in  duplicate,  showing  the 
number  of  the  shares  of  the  capital  stock 
of  said  bank,  and  the  name  and  residence  of 
each  shareholder,  with  the  number  of  shares 
owned  by  him.  He  affixed  what  he  deemed 
the  true  cash  value  of  such  shares,  and  also 
the  true  cash  value  of  the  entire  capital 
stock  of  said  bank  on  the  Ist  day  of  April, 
1899,  and  he  delivered  one  of  the  said  state- 
ments to  the  townsliip  assessor  of  said  Jack- 
son township,  and  one  to  the  county  audltot 
of  said  cotmty.  Thereupon  the  said  capital 
sto(A  was  duly  listed  for  taxation,  assessed, 
and  returned  by  said  assessor  as  other  like 
property  was  returned  for  taxation.  On  July 
12,  1899,  after  due  notice,  the  county  board 
of  review  revised  the  said  assessment,  and 
assessed  the  appellant,  Its  capital  stock  and 
property,  at  the  aggregate  sum  of  |143,110. 
The  bank  appealed  from  the  assessment  so 
made  to  the  State  Board  of  Tax  Commis- 
sioners, and  on  August  19,  1899,  said  state 
board,  having  duly  obtained  Jurisdiction  of 
the  said  matter,  granted  the  appeal,  and  final- 
ly assessed  the  appellant.  Its  capital  stock 
and  property,  at  the  aggregate  sum  of  5133,- 
110.  Subsequently,  the  minutes  of  the  pro- 
ceedings of  the  said  board  being  found  Indefi- 
nite, they  were  on  January  2,  1901,  corrected 
and  made  certain.  A  certified  copy  of  such 
proceedings  so  corrected  was  issued  to  the 
auditor  of  said  Jackson  county,  but,  notwith- 
standing snch  reduction  and  final  assessment 
by  the  state  board,  the  auditor  of  said  county 
entered  the  appellant's  name  upon  the  tax 
duplicate  of  said  county  for  the  year  1899, 
and  charged  it  with  iwoperty  for  taxation  of 
the  aggregate  value  of  $143,110,  and  com- 
puted and  extended  taxes  thereon  at  the  rate 
of  $1.68  per  each  $100  of  the  said  amount 
68  N.B.-19 


Said  auditor  thereupon  turned  over  to  the 
county  treasurer  of  said  county  the  said  du- 
plicate, with  the  excessive  valuation  of  $10,- 
000,  and  the  taxes  thereon,  for  the  coliectlon 
of  said  taxes.  The  appellant  paid  all  taxes 
charged  against  it  upon  the  said  valuation  of 
$133,110  as  fixed  by  said  state  board,  bat  re- 
fused to  pay  the  taxes  upon  the  additional 
and  excessive  amount  of  $10,000  so  Included 
by  the  sold  auditor.  The  said  treasurer 
threatens  to  collect  the  said  taxes  on  the  said 
$10,000  BO  added  to  said  assessment  by  levy 
upon  and  sale  of  the  property  of  the  appel- 
lant, unless  enjoined.  Prayer  for  a  perpetual 
injunction.  This  complaint  was  sustained  by 
this  court  in  First  Naf  1  Bank  v.  Greger,  157 
Ind.  479,  62  N.  B.  21.  Appellee  filed  an  an- 
swer in  denial.  The  cause  was  tried  by  the 
court  and  a  finding  was  made  in  favor  of  the 
appellee.  A  motion  for  a  new  trial  on  the 
grounds  that  the  finding  was  not  sustained 
by  suflScient  evidence  and  was  contrary  to 
law  was  overruled,  and  Judgment  was  render- 
ed for  appellee. 

The  evidence,  which  is  very  brief,  is 
brought  here  by  bill  of  exceptions,  and  clear- 
ly establishes  all  the  material  facts  of  the 
complaint 

Counsel  for  appellee  contends  thut  the  or- 
der of  the  State  Board  of  Tax  Commissioner 
authorized  the  coimty  auditor  to  add  the  $10,- 
000  as  a  part  of  the  value  of  the  real  estate 
owned  by  said  bank.  He  also  claims  that 
the  action  of  the  State  Board  of  Tax  Com- 
missioners cm  Jannary  2,  1901,  in  causing  au 
entry  to  be  made  upon  its  records  correcting 
the  entry  of  August  19,  1899,  was  unauthor- 
ised and  void.  To  this  propositicm,  counsel 
for  appellant  answers  that  by  an  act  of  the 
General  Assembly  of  March  7,  1901  (Acts 
1901,  p.  129),  all  special  meetings  of  the  State 
Board  of  Tax  Commissioners  previously  held, 
and  all  proceedings  at  such  special  meetings, 
were  expressly  recognized  and  declared  valid 
In  response  to  this  proposition,  coimsel  for 
appellee  insists  that  the  act  of  March  7,  1901, 
supra,  was  invalid,  for  the  reasons  that  the 
proceedings  attempted  to  be  legalized  were 
void  for  want  of  Jurisdiction  in  the  board, 
and  because  "the  act  settled  a  pending  law- 
suit" (sic). 

It  appears  from  the  proof  that  the  prop- 
erty owned  by  the  appellant,  April  1,  1899, 
was  duly  listed  and  returned  by  the  proper 
officer  of  the  bank  to  the  township  assessor: 

Capital  stock;  .1,000  shares,  $100 
per  share  $100,000  00 

Value  of  shares,  $128.80 $128,800  00 

Amount   of   all   deposits   April    1, 

1899    $282,591  92 

Amount   of    individual   profits  on 

hand  April  1,  1899 3,111  18 

Amount  of  surplus  fund  April  1, 

1899    40,000  00 

Assessed  value  of  real  estate 20,310  00 

At  the  meeting  of  the  Jackson  county  board 
of  review,  held  June  19,  1899,  the  appellant 
was  ordered  to  appear  on  July  1,  1899,  and 
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submit  a  statement  of  its  property  for  re- 
vision, correotlon,  or  the  assessment  of  omit- 
ted property.  Tlie  bank  appeared  as  It  was 
required  to  do,  and  snbmitted  its  sworn  state- 
ment On  July  10,  1899,  the  county  board 
made  the  following  order: 

"The  board  of  review,  having  under  con- 
sideration the  conxwatlon  statement  and 
schedule  of  the  real  estate  and  personal  prop- 
erty of  the  First  National  Bank,  when,  on 
motion,  it  was  ordered  by  the  board  that  In 
order  to  equalize  the  values  with  that  of 
other  property  of  like  kind  in  Jackson  county, 
Indiana,  that  the  following  assessments  be 
made  on  real  estate,  improvements,  and  per- 
sonal property,  as  follows: 

The  real  estate  is  assessed  at $    2,520 

The  improvements  are  assessed  at. . .         4,095 
The  personal  property  is  ajsseased  at    136,495 

Total  assessment |143,100" 

The  bank  was  dissatisfied  vrtth  the  action 
of  the  county  board  of  review,  and  appealed 
from  its  order  of  assessment  to  the  State 
Board  of  Tax  Commissioners.  Upon  the 
hearing  of  tills  appeal,  the  state  board  grant- 
ed the  petition  of  the  appellant  for  a  reduc- 
tion of  Its  assessment,  and  the  following  or- 
der was  thereupon  entered  on  its  minutes: 
"In  the  matter  of  the  appeal  of  the  First  Na- 
tional Bank  of  Seymour,  Indiana,  from  the 
decision  of  the  county  board  of  review  of 
Jackson  county,  fixing  the  valuation  of  the 
property  of  said  bank,  as  set  out  in  the  ap- 
peal. It  is  ordered  that  the  prayer  of  the  ap- 
peal is  granted,  and  that  the  valuation  of 
said  property  be  fixed  at  |127,110,  in  addi- 
tion to  the  assessed  value  of  the  real  estate 
of  said  bank."  A  certified  copy  of  this  order 
was  sent  to  the  auditor  of  Jackson  county, 
and  that  officer,  instead  of  obeying  the  man- 
date of  the  state  board,  made  and  entered  on 
the  tax  duplicate  an  assessment  against  the 
appellant  as  follows: 

Personal  property  $120,950 

Real  estate,  city  of  Seymour 5,8C0 

Real  estate  in  Jackson  township 16,800 

Total  $143,110 

On  January  2,  1901,  the  State  Board  of 
Tax  Commissioners,  at  a  special  meeting  of 
the  board,  on  the  suggestion  of  the  First  Na- 
tional Bank  that  its  order  of  August  19,  1899, 
was  uncertain  and  had  been  misunderstood 
by  the  auditor  of  Jackson  county,  caused  the 
following  further  entry  to  be  made  in  ex- 
planation of  its  former  proceedings:  "Order- 
ed that  the  prayer  of  the  appeal  be  granted, 
and  that  the  capital  stock  of  the  First  Na- 
tional Bank  be,  and  the  same  is  hereby, 
valued  and  assessed  at  the  sum  of  $133,110 
for  the  year  1899,  which  shall  constitute  its 
total  assessment,  and  Include  all  its  prop- 
erty, real  and  personal.  And  it  is  ordered 
that  this  action  of  the  board  be  duly  certi- 
fied by  the  Auditor  of  State  to  the  county 
auditor  of  Jackson  county.  It  Is  expressly 
understood  that  the  said  order  does  in  no  way 


change  the  assessment  as  originally  fixed  by 
the  board,  but  It  is  made  for  the  purpose  of 
more  clearly  and  expressly  defining  the  said 
original  assessmenlB."  The  bank  paid  In  full 
all  taxes  upon  the  said  valuation  and  assess- 
ment of  $133,110,  but  refused  to  pay  upon 
the  $10,000  which  had  been  added  to  that 
valuation  of  its  property  by  the  county  au- 
ditor. 

The  original  order  of  the  state  board  on 
the  appeal  of  the  bank,  made  August  19, 
1899,  Is  sufficiently  certain  to  Indicate  the 
Intention  of  the  board.  The  valuation  of  the 
real  estate  and  improvements  belonging  to 
the  bank  in  the  order  of  the  county  board 
of  review  was  $6,615.  The  valuation  of  the 
personal  property  was  $136,495.  The  state 
board  decided  that  the  valuation  of  the  per- 
sonal property  was  unequal  and  too  high, 
and  reduced  it  to  $127,110,  to  which  It  declar- 
ed "the  assessed  value  of  the  real  estate  of 
the  bank"  should  be  added.  By  this  the 
board  could  have  meant  nothing  else  than 
the  valuation  of  $6,615  made  by  the  county 
board  of  review,  this  being  a  part  of  the  as- 
sessment appealed'  from,  and  the  only  valu- 
ation of  the  real  estate  of  the  bank  of  which 
the  state  lioard  bad  knowledge.  According 
to  this  order,  the  total  assessment- and  valu- 
ation of  the  property  of  the  bank  was  as 
follows: 

Real  estate $    2,520 

Improvements  4,095 

Valuation  of  personal  property 127,110 

$133,725 

When  this  order  of  the  State  Board  of  Tax 
Commissioners  was  certified  to  the  auditor 
of  Jackson  county,  it  was  the  duty  of  that 
officer  to  enter  the  valuation  of  the  property 
of  the  bank  Just  as  the  state  board  directed 
him  to  do,  and  he  had  no  power  to  revise  or 
change  the  valuations  made  by  that  board. 
"Such  State  Board  of  Tax  Commissioners 
shall,  upon  appeal  from  an  assessment  by 
the  party  aggrieved,  assess  the  property  in 
controversy.  The  Auditor  of  State  shall  cer- 
tify to  the  auditors  of  the  several  counties, 
all  such  changes  made  by  said  State  Board 
of  Tax  Commissioners,  showing  in  the  first 
column  the  assessment  made  by  the  county 
or  township  ofilclals,  and  In  the  second  col- 
umn the  assessment  as  made  by  the  State 
Board  of  Tax  Commissioners,  which  latter 
amounts  shall  be  by  said  auditor  extended 
on  the  tax  duplicates  in  lieu  of  the  amounts 
fixed  by  said  township  or  county  officials,  or 
by  said  county  board  of  review."  Bums' 
Rev.  St.  1901,  §  8543. 

It  is  said  in  the  brief  for  appellee  that 
"The  auditor  of  the  county,  in  making  the 
transcript  of  the  appeal,  sent  a  certificate 
along  with  the  papers  which  showed  that 
the  county  board  had  overlooked  this  real 
estate."  The  land  referred  to  seems  to  have 
been  a  tract  or  tracts  situated  In  Jackson 
township,  outside  the  corporate  limits  of  the 
city  of  Seymour.    We  have  not  been  referred 
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to  any  proTislon  of  the  statute  which  em- 
powers a  county  auditor  to  make  such  a 
certificate,  or  to  advise  the  state  board  of 
his  ylews  of  the  proceedings  of  the  county 
board  of  review.  The  statute  very  clearly 
defines  his  official  duty  in  these  words:  "Up- 
on receiving  notice  of  such  appeal,  the  au- 
ditor of  the  county  shall  forthwith  make  out 
a  statement  in  writing  showing,  concisely, 
the  substance  of  the  complaint  made,  if  any, 
and  the  action  of  the  board  thereon,  and  shall 
transmit  the  same  by  mall  to  the  Auditor 
of  State,  who  shall  lay  the  same,  for  its  ac- 
tion, before  the  State  Board  of  Tax  Commis- 
sioners'when  it  shall  convene."  Bums'  Rev. 
St  1901,  i  8543.  The  state  board  properly 
disregarded  the  unauthorized  certificate  of 
the  county  auditor,  and  proceeded  to  "assess 
the  property  in  controversy,"  as  the  law  re- 
quired. Besides,  It  appears  that  the  lands 
outside  of  the  city  of  Seymour  were  in  fact 
before  the  county  board  of  review,  the  bank 
having  listed  and  returned  the  whole  of  its 
real  estate  at  a  valuation  of  |20,000.  The 
county  board  of  review,  with  this  list  and 
return  before  it,  placed  a  valuation  of  $6,615 
on  all  the  real  estate  of  the  bank,  with  its 
improvements.  There  is  no  evidence  that 
the  bank  held  any  other  real  estate,  or  that 
it  was  of  any  greater  value  than  that  fixed 
in  the  order  of  the  county  board. 

The  result  of  the  evidence,  so  far  as  we 
iiave  now  considered  it,  is  this:  The  county 
board  of  review  fixed  the  assessment  and 
valuation  of  the  appellant  at  5143,110.  On 
appeal  the  State  Board  of  Tax  Commission- 
ers reduced  this  valuation  to  $133,725.  The 
county  andltor,  instead  of  extending  the 
amounts  of  the  assessments  as  fixed  by  the 
state  board,  made  an  assessment  of  his  own, 
wMch  corresponded  neither  with  the  orig- 
inal assessment  made  by  the  county  board, 
nor  with  tliat  ordered  by  the  state  board. 
This  proceeding  was  unauthorized  and  ille- 
gal. The  appellant  paid  all  taxes  assessed 
against  it,  except  those  computed  upon  the 
$10,000  added  to  the  valuation  made  by  the 
sti^te  board.  This  amount  was  wrongfully 
Included  In  the  valuation  of  the  property  of 
the  appellant,  first,  because  it  was  not  au- 
thorized by  the  original  order  of  the  state 
board;  and,  second,  for  the  reason  'that  the 
county  auditor  had  no  power  to  increase  the 
valuation  of  the  property  in  the  manner  dis- 
closed by  the  proof. 

Suppose,  however,  tliat  the  order  first 
made  by  the  state  board  was  ambiguous,  or 
tliat  its  terms,  as  they  stood,  apparently  au- 
thorized the  county  auditor  to  add  to  the  to- 
tal valuation  made  by  the  state  board  the  as- 
sessed value  of  any  and  all  real  estate  own- 
ed by  the  appellant  on  April  1,  1899,  which 
the  county  auditor  might  have  imagined  was 
not  taken  into  account  by  the  state  board; 
liad  the  state  board  the  right  at  a  special 
session,  held  January  2,  1901,  to  amend  its 
record,  and  declare  the  meaning  of  its  orig- 
inal order;  and,  if  not,  were  the  proceedings 


at  the  special  meeting  of  January  2,  1901, 
legalized  and  confirmed  by  the  act  of  1901, 
supra?  The  act  creating  the  State  Board  of 
Tax  Commissioners  fixed  the  times  at  wUch 
the  board  should  sit,  and  limited  the  sessions 
thereof.  The  State  Board  of  Tax  Commis- 
sioners is  not  a  court,  and  the  rules  govern- 
ing the  proceedings.  Judgments,  and  records 
of  courts  do  not  apply  to  it  The  duties  of 
this  branch  of  the  government  service  are 
executive  and  administrative  only,  and  re- 
late exclusively  to  matters  connected  with 
the  public  revenues.  It  is  composed  of  the 
chief  executive  and  administrative  officers 
of  the  state,  with  two  other  persons  appoint- 
ed by  the  Governor.  It  cannot,  as  now  con- 
stituted by  the  statute,  under  the  Constltu- 
lon,  exercise  any  Judicial  functions,  and  Its 
proceedings  and  decisions  are  in  no  proper 
sense  Judicial.  It  is  required  to  keep  a  rec- 
ord, but  tliat  record  is  always  under  the  con- 
trol of  the  board,  and  the  principal  duty  of 
that  body  with  reference  to  it  is  to  see  that 
the  proceedings  are  clearly  and  correctly  en- 
tered. If,  in  a  case  like  this,  omissions  or  er- 
rors are  discovered  in  such  records,  ine 
board  not  only  has  the  legal  right  to  supply 
the  omissions  and  to  correct  the  errors  at  any 
subsequent  meeting,  but  it  is  its  duty  to  do 
so.  The  state  Is  always  presumed  to  be  pres- 
ent at  the  meetings  of  such  board,  and,  so 
far  as  any  representation  may  be  necessary, 
it  represents  all  other  governmental  agencies 
of  the  state,  such  as  counties  and  townships, 
which  are  interested  in  the  levying,  assess- 
ment, and  collection  of  taxes.  Its  powers 
and  duties  are  circumscribed  and  definite, 
but,  within  the  sphere  of  administrative  duty 
assigned  to  it.  Its  decisions  are  final,  except 
where  by  law  they  may  be  appealed  from  or 
reviewed  by  the  courts.  If  special  sessions 
of  the  state  board  had  been  held  at  which 
business  was  transacted,  and  if  these  special 
sessions  were  not  authorized  by  the  statute 
creating  the  board,  nothing  in  the  Constitu- 
tion prohibited  the  Legislature  from  legaliz- 
ing these  meetings  and  proceedings.  The 
act  of  1901  (Acts  1901,  p.  129;  Bums'  Rev. 
St  1001,  §  8550)  Is  valid.  Everett  v.  Deal, 
148  Ind.  02,  47  N.  E.  219;  City  of  Loganaport 
V.  Crockett  64  Ind.  819.  The  action  of  the' 
state  board  in  holding  a  i^ecial  session  Janu- 
ary 2,  1901,  if  unauthorized,  was  legalized 
and  confirmed  by  the  act  of  1901,  supra. 
The  amended  record  removed  all  doubt  and 
uncertainty  in  regard  to  the  action  of  the 
state  board  on  the  appeal  of  the  bank,  and 
fixed  the  total  valuation  of  the  property  of 
the  bank  for  taxation  at  $133,110. 

It  wUl  be  observea,  upon  a  comparison  of 
the  various  orders  and  entries  referred  to, 
that  there  are  many  discrepancies  and  inac- 
curacies In  the  figures  and  amounts,  but  they 
are  probably  clerical,  and  in  any  event  they 
do  not  affect  the  conclusidn  to  which  we 
have  been  led. 

Upon  the  evidence,  the  finding  should  have 
been  for  the  appellant,  and  the  court  erred 
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in  oTemillng  tbe  motion  tor  a  new  trial. 
The  judgment  Is  therefore  reversed,  with  In- 
structions to  tbe  court  to  sustain  the  motion 
for  a  new  trial,  and  tor  further  proceedings 
in  conformity  to  this  opinion. 

(Ml  Ind.  270) 

SHEAP  T.  DODGE. 
(Supreme  Court  of  Indiana.    Oct  13,  1903.) 

ATTORNEY  AND  CLIENT— COLLBCTION»-FAII#- 

URB  TO  PAY  OVER-ACTIONS— UM- 

ITATI0N8— TRUSTS. 

1.  Plaintiff  alleged  that  in  1886  defendant, 
while  employed  aa  plaintiff's  attorney  to  collect 
a  certain  claim,  received  $5,000  in  settlement 
of  the  claim,  agreeing  to  jpay  plaintiff  $3,000, 
retain  $750  for  compensation,  and  pay  $1,250 
to  other  attorn^a  who  assisted;  that  defend- 
ant paid  plaintiff  only  $2,500;  and  that  he  paid 
nothing  to  said  assisting  attorneys.  Beld,  that 
plaintiffs  claims  against  the  defendant,  both  for 
the  ^00,  and  the  $1,250  which  defendant  had 
promised  to  pay  over  to  the  other  parties,  were 
not  trusts,  but  were  money  claims,  for  which 
action  at  law  might  have  been  brought  on  de- 
mand within  reasonable  time,  and  were  there- 
fore barred  by  the  six-year  statute  of  limita- 
tions. 

2.  Where  a  demand  for  performance  Is  a  con- 
dition precedent  to  an  action,  the  reasonable 
time  within  which  the  demand  must  be  made 
is  the  period  of  the  statute  of  limitations. 

Appeal  from  Circuit  Court,  Elkhart  Coun- 
ty;   Jos.  D.  Ferrall,  Judge. 

Action  by  George  W.  Sheaf  against  Henry 
O.  Dodge.  Judgment  for  defendant,  and 
plaintlfr  appeals.    AtBrmed. 

Jas.  D.  Osborne,  for  appellant  J.  S.  Dodge 
and  J.  W.  Van  Fleet,  for  appellee. 

ELADLBT,  J.  Snit  by  appellant  against 
appellee  to  recover  money  received  by  him 
as  appellant's  attorney,  and  not  paid  over 
or  accounted  for.  The  complaint  was  filed 
September  12, 1901.  Appellant  charges  there- 
in that  the  defendant  is  a  regular,  practicing, 
attorney  at  law,  and  as  such  the  plaintiff 
employed  him  to  institute  and  prosecute 
against  a  railroad  company  an  action  for 
personal  injuries,  for  an  agreed  fee,  equal 
to  one-half  of  the  sum  recovered.  Pending 
tbe  trial,  upon  the  defendant's  request,  the 
plaintiff  employed  Johnson  &  Herr,  prac- 
ticing attorneys  at  law,  to  assist  the  de- 
fendant in  said  trial,  and  in  consideration 
of  which  employment  tbe  defendant  was 
to  forego  one-half  of  his  stipulated  fee,  for 
the  payment  of  Johnson  &  Herr.  With  the 
assistance  of  his  said  attorneys,  the  plain- 
tiff in  December,  1884,  recovered  a  Judg- 
ment against  tbe  railroad  company  for  $10.- 
000.  Pending  an  appeal  to  the  Supreme 
Court,  an  offer  of  settlement  was  made  by 
the  company,  by  which  it  proposed  to  pay 
$5,000  cash  In  full  discharge  of  tbe  plain- 
tiff's said  Judgment.  To  induce  the  plaintiff, 
and  whereby  he  did  Induce  bim,  to  accept 
said  offer,  tbe  defendant  agreed  that  the 
plaintiff  should  have  $3,000  of  said  $5,000, 

1  2.  Sea  Limitation  o{  Actions,  vol.  S3,  Cent.  Dig. 
t  37S. 


and  that  he  would  pay  Johnson  &  Herr  $1,- 
250,  and  accept  tbe  balance  In  full  of  bis 
fee.  Pursuant  to  said  agreement  tbe  defend- 
ant did  on  December  6,  1886,  as  the  plain- 
tifTs  attorney,  receive  and  accept  of  the 
railroad  company  $5,000  in  satisfaction  of 
tbe  phtintifTs  Judgment,  and  did  thereafter 
pay  to  the  plaintiff  $2,500  of  said  money,  but 
failed  and  neglected  to  pay  the  plaintiff  the 
further  sum  of  $500,  as  he  bad  agreed,  and 
the  same  remains  unpaid.  Moreover,  the  de- 
fendant has  never  paid  Johnson  &  Herr  any 
part  of  tbelr  attorney's  fees  so  agreed  npon, 
but  has  kept  the  same.  For  10  years  after 
the  defendant  so  received  said  money,  be 
was  and  continued  to  be  the  attorney  and 
business  manager  and  confidential  agent  of 
the  plaintiff,  and  transacted  confidential  busi- 
ness for  him,  and  was  relied  upon  by  plain- 
tiff for  advice  and  counsel,  and  during  all 
said  time  the  defendant  failed  to  inform  the 
plaintiff  that  he  bad  not  paid  Johnson  & 
Herr  as  he  bad  agreed.  Among  other  things, 
a  money  Judgment  is  prayed.  Tbe  defend- 
ant's third  answer  pleaded  the  six-year  stat- 
ute of  limitations  to  so  much  of  tbe  com- 
plaint as  seeks  to  recover  a  money  Judg- 
ment. Tbe  plaintUTs  demurrer  to  this  an- 
swer was  overruled,  and  this  action  of  the 
court  presents  the  only  question  before  us. 

Tbe  averments  of  the  complaint  concern- 
ing tbe  business  relations  that  arose  and  con- 
tinued between  tbe  parties  after  tlie  con- 
tract of  employment  sued  on  had  been  fully 
completed  and  terminated  refer  to  a  feature 
and  theory  of  the  case  independent  of.  ap- 
pellant's claim  and  demand  for  a  money 
Judgment  They  are  not,  therefore,  within 
the  issue  before  ns,  and  will  receive  no  fur- 
ther notice. 

The  question  may  be  stated  thus:  Does 
tbe  cause  of  action  stated  in  the  complaint 
present  a  demand  for  money,  subject  to  the 
statute  of  limitation?  This  question  must 
be  answered  in  the  affirmative  unless  the 
averments  of  tbe  complaint  make  out  such 
a  trust  as  falls  within  the  exclusive  Jurisdic- 
tion of  a  court  of  chancery.  The  trusts  that 
are  exempt  from  the  operation  of  the  statute 
are  such  only  as  have  been  created  by  ex- 
press contract  or  Judicial  order  or  decree,  and 
mnst  be  open  and  running  In  accordance 
with  the  provisions  of  the  original  compact 
or  order  at  the  time  the  action  is  commenced. 
"The  trusts  coming  within  this  rule,"  said  this 
court  in  Raymond  v.  Simonson,  4  Biackf.  81, 
"are  direct  trusts;  technical  and  continu- 
ing trusts,  which  are  not  cognizable  at  law, 
but  are  mere  creatures  of  a  court  of  equity. 
*  *  *  So  long  as  such  a  trust  as  that  is 
continuing  as  a  trust,  acknowledged  or  act- 
ed upon  by  the  parties,  the  statute  cannot 
apply."  "But,"  continues  the  court,  "there 
are  numerous  eventual  and  possible  trusts, 
that  are  raised  by  implication  of  law,  and 
otherwise  that  fall  within  the  control  of  tbe 
statute.  Every  deposit  is  a  trust;  every 
person  who  taolds  money  to  be  jtald  to  an- 
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other,  or  to  be  applied  to  any  particular  or  i 
speciflc  purpose,  iB  a  trustee,  and  may  be  j 
sued  either  at  law  or  in  equity;     •     *     * 
and  the  sound  rule  is  that  the  trusts  not 
reached  or  affected  by  the  statute  of  lim- 
itations are  technical  and  continuing  trusts, 
of  which  courts  of  law  have  no  cognizance." 
To  same  effect,  see  Parks  t.  Satterthwaite,  j 
132  Ind.  411,  32  N.  E.  82;  Jones  v.  Hender- 
son, 149  Ind.  458,  49  N.  E.  443,  and  cases 
cited;    Newsom  v.  County  of  Bartholomew, 
103  Ind.  526,  3  N.  E.  163;  Stanley's  Estate  v. 
Pence  (Ind.  Sup.)  66  N.  B.  51  (at  last  term). 

There  is  no  averment  of  fraud,  and  we 
must  treat  the  case  as  one  Into  which  no 
element  of  that  kind  enters. 

The  allegations  of  the  complaint  are  to  the 
effect  that  the  plaintiff  employed  the  de- 
fendant as  his  attorney  to  institute  and  pros- 
ecute against  the  railroad  company  a  cer- 
tain action  for  damages.  The  employment 
alleged  w(i8  not  a  general  employment  to 
perform  all  services  required  for  an  indefi- 
nite or  for  a  definite  period,  but  to  perform 
a  single  and  particular  service,  namely,  the 
prosecution  of  the  plaintiff's  suit  to  final 
judgment.  When  final  judgment  was  ren- 
dered, the  contract  of  employment  was  at 
an  end,  and  the  trust  complete.  See  author- 
ities collated  in  American  Digest,  vol.  5,  p. 
1571,  t  130.  As  an  incident  of  the  employ- 
ment, the  defendant  might  properly  receive 
payment  from  the  judgment  debtor,  and, 
having  done  so,  in  the  absence  of  an  express 
contract  that  he  should  hold  it  to  the  plain- 
tififs  use,  his  possession  was  that  of-  an 
agent  holding  money  due  his  principal,  and 
in  which  case  a  cause  of  action  enforceable 
at  law  arose  upon  an  implied  contract,  or 
for  money  had  and  received,  for  whatever 
amount  of  it  was  withheld  from  the  client 
Parks  V.  Satterthwaite,  132  Ind.  413,  32  N. 
E.  82.  "The  liability  of  an  attorney  for 
money  of  his  client,"  says  an  eminent  au- 
thor, "which  has  come  to  his  hands,  in  the 
absence  of  fraud,  is  simply  that  of  an  agent 
or  factor,  and  creates  a  simple-contract  debt 
only."  Wood  on  Limitation,  $  18.  Then 
conceding  It  to  be  the  law  that  a  statute  of 
limitation  does  not  begin  to  run  until  a  right 
of  action  has  accrued,  and  conceding  further 
that,  under  the  rule  adopted  in  this  state,  an 
action  will  not  lie  against  an  attorney  for 
money  collected  by  him  until  after  a  demand 
and  refusal  (Claypool  v.  Gish,  108  Ind.  424, 
9  N.  E.  382),  still  there  confronts,  to  the  ap- 
pellant, a  more  serious  rule,  namely,  that,  in 
all  cases  where  a  right  of  action  depends  sole- 
ly upon  a  demand  for  performance,  such  de- 
mand must  be  made  within  a  reasonable 
time;  and  a  reasonable  time  has  been  ad- 
judged to  be  the  period  of  the  statute  of  lim- 
itation. High  V.  Board,  92  Ind.  580;  Newsom 
V.  County  of  Bartholomew,  103  Ind.  526,  3 
N.  E.  163.  It  is  averred  in  the  complaint 
that  appellee  received  the  $5,000  from  the  - 
railroad  company  on  December  6,  1886,  and 
thereafter  paid  appellant  $2,500  thereof,  but 


failed  and  neglected  to  pay  him  the  addi- 
tional $500  as  he  had  agreed.  By  appellant's 
own  averments,  he  knew  that  appellee  bad 
received  from  the  railroad  company  the 
amount  agreed  upon  In  satisfaction  of  his 
judgment,  of  which  amount  $8,200  was  com- 
ing to  him,  and  when  he  received  the  $2,500 
he  knew  that  appellee  had  in  his  hand«  and 
withheld  $500  more  due  him  pursuant  to  his 
employment  and  agreement,  and  which  be 
might  have  upon  the  instant  demanded,  and 
set  the  statute  of  limitations  going.  If  he 
failed  to  make  the  demand  at  that  time,  and 
stood  by  for  14  years,  or  for  any  period  be- 
yond C  years,  without  making  it,  be  thereby 
became  estopped  from  making  it  at  all,  and 
a  demand  subsequently  made  would  be  un- 
availing in  entitling  him  to  an  action.  The 
answer,  therefore,  setting  up  that  the  action 
did  not  accrue  within  6  years,  exhibited  a 
sufficient  defense  to  the  claim  for  $500. 

With  respect  to  appellee's  undertaking  to 
pay  Johnson  &  Herr  $1,250  of  the  money  re- 
ceived, appellant  is  in  no  better  situation  to 
recover.  Appellee  made  the  promise  after 
the  money  had  been  received  from  the  rail- 
road company,  and,  while  in  the  act  of  ac- 
counting with  appellant,  agreed,  without  any 
new  consideration,  and  upon  the  request  and 
direction  of  appellant,  to  deliver  $1,250  of  the 
money  to  Johnson  &  Herr  in  payment  of  ap- 
pellant's debt  The  promise  was  purely  vol- 
untary, and,  until  accepted  by  Johnson  & 
Herr,  was  subject  to  be  repudiated,  or  re- 
scinded by  either  party.  Under  the  aver- 
ments of  the  complaint,  the  money  was  never 
paid  to  Johnson  &  Herr;  neither  did  the  lat- 
ter ever  accept  appellee's  promise.  It  was 
therefore  at  all  times  within  the  power  of  ap- 
pellant to  have  annulled  the  arrangement  to 
pay  to  Johnson  &  Herr,  and  demanded  pay- 
ment to  himself,  and  thus  have  completed  his 
right  to  sue  at  law  and  recover  it  of  apiwllee 
as  for  money  had  and  received.  Johnson  v. 
Central  Trust  Co.,  159  Ind.  605,  610,  65  N.  B. 
1028,  and  eases  cited.  Appellant  cannot  ex- 
onerate himself  of  laches  by  pleading  and 
proving  ignorance  of  nonpayment.  No  want 
of  knowledge  will  excuse  him  that  was  not 
Induced  by  appellee's  false  representations  or 
concealment.  There  is  no  claim  that  false 
representations  were  made.  The  averment 
is  that  "during  all  said  time  the  defendant 
failed  to  inform  the  plaintiff  that  he  had  not 
paid  said  money  over  to  Johnson  &  Herr." 
We  will  assume,  because  not  alleged  to  the 
contrary,  that  appellee  was  not  at  any  time 
asked  to  give  information  upon  the  subject 
and  his  failure  to  volunteer  it  was  not  con- 
c-ealment  Hence,  as  to  the  $1,250  item,  ap- 
pellant having  failed  to  demand  payment  to 
himself  within  the  period  of  six  years  after 
he  might  have  perfected  his  right  of  action  by 
so  doing,  subjects  his  claim  to  the  Interposi- 
tion of  tiie  six-year  statute  of  limitation,  and 
the  demurrer  to  the  third  answer  was  proper- 
ly overruled. 

Judgment  affirmed. 
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GINN  T.  STATE. 


(Supreme  Court  of  Indiana.    Oct.  15,  1903.) 

HOMICIDE— CONFESSIONS— HARMLESS  BRRORr- 

TRIAL— INSTRUCTIONS— EVl  DENCE^ 

TIME  FOR  OBJECTION. 

1.  Error  assigned  in  the  giying  of  instructions 
as  an_  entirety  is  ineffective  unless  all  the  in- 
structions were  erroneous. 

2.  It  is  not  error  to  refuse  instructions  the 
substance  of  which  is  embodied  in  instructions 
given  by  the  court  of  its  own  motion. 

3.  Under  Burns'  Rev.  St.  1901,  §  1871  (Hor- 
ner's Rev.  St.  1901,  i  ,1802),  providing  that  the 
confession  of  a  defendant,  made  under  induce- 
ment, with  all  the  circumstances,  may  be  given 
in  evidence  against  him,  except  when  made  un- 
der the  influence  of  fear  produced  by  threats, 
a  confession  voluntarily  made  by  defendant  in 
a  private  conversation  with  one  not  an  officer, 
after  defendant  was  arrested  and  talcen  before 
a  justice  of  the  peace,  was  admissible. 

4.  (Objections  to  evidence  not  made  until  after 
the  questions  asked  the  witness  were  answered 
were  too  late. 

5.  Where  evidence  is  admitted  without  objec- 
tion, a  subsequent  motion  to  striiie  it  out  is  too 
late. 

6.  Where,  on  trial  for  murder,  evidence  tend- 
ing to  prove  premeditation  and  malice  was  er- 
roneously admitted,  but  malice  was  established 
by  other  competent  evidence,  and  defendant 
was  convicted  of  murder  in  the  second  degree 
only,  the  error  was  harmless. 

Appeal  from  Circuit  Court,  Henry  County; 
Wm.  O.  Barnard,  Judge. 

Vincent  Glnn  was  convicted  of  murder  In 
the  second  degree,  and  appeals.    Affirmed. 

William  A.  Brown,  for  appellant.  Ed 
Jackson,  Pros.  Atty.,  C.  W.  Miller,  Atty. 
Gen.,  W.  e.  Geake,  C.  C.  Hadley,  and  L.  G. 
Rothschild,  for  the  State. 

MONKS,  C.  J.  Appellant  was  charged  by 
Indictment  with  the  crime  of  murder  in  the 
first  degree.  A  trial  of  said  cause  resulted 
in  a  verdict  of  murder  in  the  second  degree, 
and  over  a  motion  for  a  new  trial  final  judg- 
ment was  rendered  thereon.  The  only  er- 
rors assigned  and  not  waived  call  In  question 
the  action  of  the  court  In  overruling  appel- 
lant's motion  for  a  new  trial.  (Counsel  for 
appellant  Insist  that  two  instructions  given 
by  the  court  were  erroneous,  while  the  cor- 
rectness of  the  other  instructions  given  Is 
not  questioned  in  their  brief.  The  motion 
for  a  new  trial  challenged  the  correctness 
of  all  the  instructions  given  by  the  court  as 
an  entirety,  the  same  as  In  Crawford  v.  State, 
155  Ind.  692,  696,  57  N.  E.  931.  It  has  been 
uniformly  held  by  this  court  that,  unless  all 
the  Instructions  so  challenged  were  errone- 
ous, such  an  assignment  Is  not  effective,  and 
must  fall.  Crawford  v.  State,  155  Ind.  692, 
696.  57  N.  K  931;  Masterson  v.  State.  144  Ind. 
240,  246,  43  N.  E.  138,  and  cases  cited;  Con- 
rad V.  State,  144  Ind.  290,  297,  43  N.  E.  221; 
Ilannan  v.  State,  149  Ind.  81,  47  N.  E.  628. 
Said  cause  for  a  new  trial  must  therefore 
fail. 

It  is  urged  that  the  court  erred  in  refus- 
ing to  give  Instruction  No.  2  requested  by  ap- 

ir  G.  See  Criminal  Law,  vol.  14,  Cent.  Dig.  {  1640. 


pellant.  As  the  substance  of  said  instnic- 
tion  was  given  by  the  court  of  its  own  mo- 
tion in  Its  own  language,  it  is  well  settled 
that  no  available  error  was  committed  In  re- 
fusing to  give  the  same.  Rains  v.  State,  137 
Ind.  83,  91,  36  N.  E.  532,  and  cases  cited: 
Delhaney  v.  State,  115  Ind.  499,  501,  18  N.  E. 
49,  and  cases  cited;  Stephenson  v.  State,  110 
Ind.  358,  374,  11  N.  E.  360,  59  Am.  Rep.  216, 
and  cases  cited;  Musser  t.  State,  157  Ind. 
423,  446,  61  N.  E.  1,  and  cases  cited. 

After  the  arrest  of  the  appellant  he  was 
taken  before  a  justice  of  the  peace,  where, 
in  a  private  conversation  with  one  Doyle, 
a  person  not  In  authority,  be  made  a  con- 
fession. At  the  trial  in  the  court  below, 
the  state  was  permitted  by  the  court,  over 
the  objection  of  the  appellant,  to  give  this 
conversation  in  evidence.  Appellant  insists 
that  said  ruling  of  the  court  was  erroneous. 
It  Is  provided  by  statute  that  "the  confes- 
sion of  a  defendant  made  under  Inducement, 
with  all  the  circumstances,  may  be  given 
in  evidence  against  him,  except  when  made 
under  the  influence  of  fear,  produced  by 
threats;  but  a  confession  made  under  Induce- 
ment is  not  sufficient  to  warrant  a  conviction 
without  corroborating  testimony."  Section 
1871,  Burns'  Rev.  St.  1901  (section  1802,  Rev. 
St.  1881;  section  1802,  Horner's  Rev.  St 
1901).  There  was  no  evidence  that  the  con- 
fession made  by  appellant  to  said  Doyle  was 
made  under  the  Influence  of  fear  or  threats. 
On  the  contrary,  it  appeared  that  the  confes- 
sion was  voluntary.  It  Is  clear  that  said 
confession  was  admissible.  Glllett's  Crim. 
Law  (2d  Ed.)  {§  852-804;  Walker  v.  State, 
136  Ind.  663,  36  N.  E.  356;  Palmer  v.  State, 
136  Ind.  393,  397,  36  N.  E.  130;  Hauk  v. 
State,  148  Ind.  238,  251,  252,  46  N.  B.  127. 
47  N.  E.  465,  and  cases  cited.  In  Hank  v. 
State,  148  Ind.  252,  46  N.  E.  131,  this  court 
said:  "A  confession  by  a  person  accused  of 
a  crime  Is  presumed  to  be  voluntarily  made 
until  the  contrary  Is  shown." 

Appellant  urges  that  the  court  erred  In 
permitting  the  state  to  prove  "that  as  much 
or  more  than  one  hour  after  the  transac- 
tion, and  in  the  absence  of  the  appellant, 
that  the  water  valve  out  In  the  millyard, 
some  distance  away  from  the  mill,  had  been 
so  turned  as  to  shut  off  the  supply  of  water 
from  the  boilers  in  the  mill,"  because  "not 
a  part  of  the  res  gestae."  Counsel  for  appel- 
lant, in  compliance  with  rule  22  of  this  court 
(55  N.  E.  v),  have  set  out  In  their  brief  what 
purports  to  be  a  copy  of  that  part  of  the  bill 
of  exceptions  containing  said  testimony,  and 
the  objections  and  exceptions  of  appellant 
thereto,  and  the  ruling  of  the  court  thereon. 
It  appears  therefrom  that  the  only  specific 
objections  to  said  testimony  urged  on  the 
appeal  were  made  after  the  questions  pro- 
pounded to  the  witness  had  been  answered. 
The  objections,  not  being  seasonably  made, 
present  no  question.  Afterwards  the  court 
overruled  appellant's  motion  to  strike  out 
said  testimony.    It  has  been  uniformly  held 
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\>j  this  court  tbat,  when  evidence  is  admitted 
without  objection,  it  Is  not  error  to  over- 
rule a  Bubseqnent  motion  to  strike  it  out,  for 
the  reason  tliat  such  motion  comes  too  late. 
Lake  Shore,  etc.,  B.  R.  Co.  v.  Mcintosh,  140 
Ind.  261,  280,  S8  N.  B.  476;  Qurley  v.  Park, 
135  Ind.  440,  443,  35  N.  E.  279;  Brown  ▼. 
Owens,  94  Ind.  31,  34;  Bingham  v.  Walk, 
128  Ind.  164,  173,  27  N.  E.  483;  Chicago,  etc., 
B.  R.  Co.  V.  Champion,  9  Ind.  App.  510,  525, 
36  N.  B.  221,  37  N.  E.  21,  63  Am.  St  Bep. 
357.  If  said  evidence  was  admissible,  it 
was  only  on  the  theory  that  it  tended  to 
prove  the  allegations  of  premeditation  and 
malice  contained  in  the  indictment  As  the 
appellant  was  acquitted  of  the  charge  of 
murder  in  the  first  degree,  and  there  was  oth- 
er undisputed  evidence  which  clearly  estab- 
lished the  allegation  of  malice,  it  is  evident 
that,  even  if  said  objections  had  been  sea- 
sonably made,  the  error,  if  any,  in  admitting 
the  evidence  was  Iiarmless,  and  did  not  con- 
Btltate  reversible  error.  Plgg  v.  State,  145 
Ind.  5C0,  564,  565,  666,  43  N.  B.  309,  and 
cases  cited;  Shields  v.  State,  149  Ind.  395, 
404,  49  N.  E.  351;  Hart  v.  State,  149  Ind. 
685.  49  N.  B.  580;  Bobbins  v.  Masteller,  147 
Ind.  122,  125,  46  N.  E.  330;  Naugle  v.  State, 
101  Ind.  284,  286;  Citizens'  State  Bank  v. 
Adams,  91  Ind.  280,  288;  Holllday  v.  Thom* 
as,  90  Ind.  398,  402;  Stumph  v.  Miller,  142 
Ind.  442,  444.  445,  41  N.  E.  812;  Parmlee  T. 
Sloan,  37  Ind.  469;  Snell  v.  Maddux,  20  Ind. 
App.  169,  172,  173,  49  N.  B.  856. 

Upon  a  careful  examination  of  the  evidence 
we  are  satisfied  that  the  verdict  was  clearly 
right,  tbat  a  correct  result  was  reached,  and 
that  no  reasons  exist  for  a  reversal  of  the 
Judgment    Judgment  affirmed. 


OGZ  Ind.  CM) 
STATE  ex  rel.  MOORE  v.  BOARD  OF 
COM'RS  OP  CUNTON   COUNTY 
et  al.i 

(Supreme  Court  of  Indiana.  Oct  16,  1903.) 

MANDAMUS— RAILROAD^  —  ENFORCEMENT  OF 
PUBLIC  AID— PARTIES  ON  APPEAL— PROPRIE- 
TY OF  REMEDY— RES  JUDICATA— JUDGMENT 
—VARIANCE  IN  PLEADING— NATURE  OF  AID 
—RIGHT  OF  RECOVERY  —  CONCLUSIVENESS 
OP  JUDGMENT— SCOPE  OF  ISSUES. 

1.  On  appeal  in  mandamus  against  a  board 
•t  county  commissioners  it  is  not  necessary  to 
serve  with  process  and  make  parties  to  the  ap- 
peal new  incumbents  of  the  ofBce  of  commis- 
sioner; Burns'  Rev.  St  1901,  $  1182,  authoiiz- 
ing  mandamas  against  any  inferior  tribunal, 
"board,"  etc. 

2.  A  taxpayer  petitioned  the  board  of  county 
commissioners  to  cancel  aid  previously  voted  to 
a  railroad.  Another  taxpayer  filed  a  cross-pe- 
tition Bskiflg  that  the  levy  be  enforced.  On  ap- 
peal the  circuit  court  entered  judgment  refus- 
ing petitioner's  relief,  adjudging  the  railroad 
entitled  to  the  appropriation,  directing  the 
board  to  order  the  treasurer  to  enforce  the  levy, 
and  directing  the  treasurer  and  auditor  to  col- 
lect the  tax.  On  appeal  to  the  Supreme  Court, 
that  body,  while  attlrming  the  judgment  gen- 
erally, and  in  its  opinion  recojinizing  the  order 
fixiag  the  taxpayers'  liability  for  the  tax,  held 
that  the  directions  to  the  board  and  county  offi- 
cers were  void,  l>ecause  they  were  not  parties 

*aeliearliic  dulad.  70  M.  K.  S23,  M^ 


to  the  cross-petition.  Subseqiiectly,  In  snits  be- 
tween other  parties,  this  decision  was  reversed. 
Held  that,  though  the  erroneous  decision  still 
remained  the  law  of  the  case.  It  would  be  re- 
garded as  affecting  only  the  orders  for  the  col- 
lection of  the  tax,  and  therefore,  the  right  to 
the  aid  having  been  generally  affirmed,  manda- 
mus might  be  resort^  to  to  compel  the  board 
to  collect  the  tax. 

3.  It  is  not  a  variance  that  In  pleading  a  judg- 
ment portions  are  omitted  which  have  been  va- 
cated on  appeal. 

4.  One  who  is  a  taxpayer  at  the  time  of  com- 
mencing maudamos  to  enforce  the  collection  of 
a  railroad  aid  tax  has  sufficient  interest  to 
maintain  the  action. 

5.  Where  a  railroad's  right  to  receive  a  tax 
In  aid  thereof  previously  voted  and  levied  has 
been  judicially  determined  on  petition  to  the 
board  of  county  commissioners  and  appeal 
therefrom,  a  taxpayer  seeking  to  enforce  the 
collection  of  the  tax  is  not  required  to  again  pe- 
tition the  board,  and  appeal  from  its  decision  if 
adverse,  but  may  Institute  mandamus. 

6.  A  petition  to  a  board  of  county  commis- 
sioners for  an  election  to  vote  railroad  aid  speci- 
fied a  "donation  or  a  taking  of  stock."  Tbo 
board  ordered  an  election  on  the  subject  of  "ap- 
propriating" a  certain  sum.  The  notice  of  elec- 
tion stated  the  vote  was  to  be  taken  on  aiding 
the  railroad  by  "donating"  money.  The  order 
of  the  board  for  the  collection  of  the  tax  recited 
that  a  majority  bad  voted  in  favor  of  "an  ap- 
propriation." Held,  that  the  fact  that  the  peo- 
ple voted  on  the  question  of  a  donation  settled 
the  form  of  the  aid  to  be  extended,  and  the  aid 
was  properly  pleaded  as  a  donation. 

7.  After  a  judicial  decision  favorably  deter- 
mining a  railroad's  right  to  receive  aid  previ- 
ously voted,  the  board  of  county  commissioners 
made  an  order  directing  the  collection  of  the 
suspended  tax.  About  a  year  later  it  made  an* 
other  order  setting  aside  the  first,  which  oper» 
ated  In  fact  to  prevent  the  auditor  from  pro* 
ceeding  with  the  collection.  Held,  that  maoda* 
mns  would  lie  to  compel  the  entry  of  a  new  or- 
der directing  the  collection  of  the  tax,  and  re- 
lator was  not  reduced  to  the  alternatiTO  of  ei- 
ther appealing  from  the  second  order  or  else  ig- 
noring it,  and  relying  on  the  first  as  still  in 
force. 

8.  The  burden  of  showing  any  other  orders 
still  more  recent  was  on  the  board,  as  a  mat- 
ter peculiarly  within  its  own  knowledge. 

9.  The  decision  of  a  board  of  county  commis- 
sioners on  petitions  of  taxpayers  was  adverse 
to  a  railroad's  right  to  receive  aid  previously 
voted.  On  appeal  this  was  reversed,  and  the 
railroad's  right  favorably  determined,  no  issue 
having  been  raised  that  former  adjudications 
by  the  board  had  exhausted  its  jurisdiction. 
Held,  that  the  judgment  of  reversal  wus  conclu- 
sive of  such  issue,  and  could  not  be  collaterally 
attacked  as  coram  non  judice. 

10.  Id  an  opinion  aCQrming  a  judgment  favor- 
able to  a  railroad's  right  to  receive  public  aid 

f)reviously  voted,  and  for  which  a  tox  had  been 
evied,  the  Supreme  Court  remarked  that  It  was 
not  necessary  to  sustain  the  judgment  that  it 
should  appear  that  the  company  had  expended  a 
sum  equal  to  the  donation  in  construction  with- 
in the  township.  Held,  that  this  was  merely  a 
determination  that  the  burden  on  that  issue  was 
on  the  taxpayers  who  had  originally  petitioned 
for  a  cancellation  of  the  tax.  rather  than  on 
cross-petitioners,  who  had  asked  its  enforce- 
ment; and  did  not  amount  to  a  determination 
that  the  judgment  hi  favor  of  the  letter  was 
invalid. 

11.  Taxpayers  petitioned  a  board  of  county 
commissioners  to  cancel  a  railroad  aid  tax. 
Others  filed  cross-petitions  asking  its  enforce- 
ment. On  appeal  from  the  boani's  decision 
judgment  was  rendered  against  the  originnl  pe- 
titioners and  in  favor  of  the  cross-petitioners. 

1  «.  8m  llwidamiu.  v«L  13,  Cent.  Dig.  ii  Sfi^  H. 
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Held,  that  criticisms  of  the  latter  judgment  as 
not  supported  by  the  cross-petition  were  futile, 
the  judgment  against  the  original  petitioners 
having  settled  the  company's  right. 

12.  After  a  railroad's  right  to  receive  public 
aid  previously  voted,  and  for  which  a  tax  had 
been  levied,  has  been  judicially  determined,  no 
issues  are  open  on  mandamus  to  compel  collec- 
tion of  the  tax,  except  as  to  the  form  of  the 
proceedings  which  shall  be  directed. 

Appeal  from  Circuit  Court,  Montgomery 
County;  Jere  West,  Judge. 

Mandamus  by  the  state  of  Indiana,  on  tbe 
relation  of  William  R.  Moore,  against  the 
board  of  commissioners  of  Clinton  county  and 
others.  Judgment  for  defendants,  and  rela- 
tor appeals.    Reversed. 

Wm.  R.  Moore,  A.  W.  Hatch,  F.  Winter, 
and  Clarence  Winter,  for  appellant.  Martin 
A.  Morrison,  Crane  &  Anderson,  and  Gavin 
&  Davis,  for  appellees. 

GIIXrETT,  J.  Action  by  way  of  mandate 
to  compel  the  board  of  commissioners  of  Clin- 
ton county  to  order  the  placing  upon  the 
duplicate  of  a  tax  that  had  theretofore  been 
levied  in  aid  of  a  railroad  company,  but 
•which  had  been  suspended  until  the  comple- 
tion of  tbe  railroad.  March  5,  1878,  a  peti- 
tion was  filed  before  the  board  of  commis- 
sioners of  said  county  for  the  submission  to 
the  voters  of  Center  township  therein  of  a 
proposition  to  aid  the  Frankfort  &  State  Line 
Railroad  Company.  Such  proceedings  were 
afterwards  had  that  pursuant  to  an  election 
a  tax  was  levied  by  said  board.  April  29, 
1886,  one  David  P.  Barner,  a  freeholder,  and 
more  than  25  other  freeholders  of  said  town- 
ship, filed  with  said  board  a  petition  asking 
that  the  aid  so  voted  be  canceled,  for  the 
reason  "that  said  railroad  company  had  not 
within  five  years  expended  in  the  construc- 
tion of  said  road  in  said  township  an  amount 
equal  to  the  aid  so  voted."  Due  notice  of 
said  petition  was  given,  and  on  June  16,  1886, 
one  Samuel  O.  Bayless,  a  resident  taxpayer 
of  said  township,  appeared,  and  filed  a  cross- 
petition  in  said  proceeding,  alleging,  in  sub- 
stance, the  voting  of  said  aid;  that  said  rail- 
road company,  within  the  time  required,  had 
done  an  amount  of  work  in  tbe  construction 
of  said  railroad  in  said  township  eqnal  to  the 
amount  of  the  nid  so  voted,  and  had  fully 
completed  its  ejitlre  line  in  said  township 
and  county.  His  petition  concluded  with  a 
prayer  that  said  board  order  said  tax  collected 
as  if  the  collection  thereof  had  never  been 
suspended.  Both  said  Bayless  and  said  rail- 
road company  filed  an  answer  to  tbe  petition 
of  Barner  and  his  associates,  and  they  joined 
issue  with  said  Bayless  upon  bis  crosa-peti- 
tion.  A  trial  before  the  board  resulted  in  a 
judgment  canceling  said  tat  and  aid,  and 
from  said  Judgment  Bayless  and  the  railroad 
company  appealed.  Pending  the  appeal  the 
Western  Construction  Company  was  made  a 
party  on  its  own  application,  and  filed  an  In- 
tervening petition.  The  case  was  ultimately 
sent  on  change  of  venue  to  the  White  circuit 


court,  and  said  court,  after  a  trial,  rendered 
judgment  tbat  the  petitioners  Barner  et  al., 
•were  not  entitled  to  any  relief;  that  said  rail- 
road company,  by  expending  a  sum  of  money 
in  excess  of  $20,000,  had  "according  to  law, 
earned  said  sum  of  twenty  thousand  dollars 
local  aid  voted  by  the  taxpayers  of  said  Cen- 
ter township  In  favor  of  said  railroad  com- 
pany"; that  said  construction  company  bad 
acquired  the  right  to  said  appropriation  by 
assignment;  and  directing  that  the  board  of 
commissioners  of  said  county  of  Clinton  en- 
ter upon  its  records  an  order  requiring  that 
said  tax  be  immediately  collected  by  the 
treasurer  of  said  coonty,  as  though  tbe  same 
bad  never  been  suspended.  Further  orders 
were  made  in  said  Judgment  upon  the  auditor 
and  treasurer  of  said  county  as  to  tbe  steps 
they  were  respectively  required  to  take  to 
collect  and  pay  over  said  aid.  From  said 
Judgment  said  petitioners  prosecuted  an  ap- 
peal to  this  court,  where  said  Judgment  was 
affirmed.  Barner  v.  Bayless,  134  Ind.  600, 
33  N.  B.  907,  34  N.  E.  502.  In  the  course  of 
the  opinion  In  tbat  case  it  was  said:  "Many 
of  the  questions  discussed  by  counsel  In  their 
briefs,  when  applied  to  this  case,  are  of  no 
Importance  whatever.  The  board  of  com- 
missioners of  Clinton  county  was  not  a  party 
to  the  cross-complaint  of  Bayless,  nor  was 
the  county  auditor  or  county  treasurer  such 
party.  They  were  not 'parties  to  this  suit  in 
any  sense.  It  is  plain,  therefore,  that  any 
order  the  court  may  have  made  in  this  case 
in  relation  to  the  collection  of  the  tax  in  con- 
troversy was  a  mere  nullity,  for  tbe  reason 
that  no  party  was  before  the  court  upon 
whom  such  an  order  could  operate.  Such  or- 
der could  not  affect  the  appellants,  because 
they  liad  no  power  to  execute  It;  nor  were 
any  orders  made  by  the  court  affecting  tbem 
beyond  fixing  their  liability  for  the  tax  which 
they  were  seeking  to  avoid.  Nor  does  the 
order  of  the  court  directing  that  the  tax. 
when  collected,  be  paid  over  to  the  appellee, 
the  Western  Construction  Company,  in  any 
manner  affect  the  appellants.  If  they  are 
compelled  to  pay  the  tax  in  controversy,  it  Is 
immaterial  to  tbem  whether  It  Is  paid  over 
to  tbe  railroad  company  or  to  the  construc- 
tion company  which  pertormed  the  labor  of 
constructing  the  railroad.  StiItHied  of  these 
Immaterial  matters,  we  reach  the  controlling 
question  In  the  case,  and  that  Is  the  ques- 
tion as  to  whether  the  railroad  company  had 
expended,  in  Center  township,  in  the  actual 
construction  of  its  road,  a  sum  equal  to  tbe 
donation  voted  by  the  township.  This  was 
the  question  for  trial  before  the  circuit  court. 
As  a  question  of  fact,  It  was  hotly  contested, 
and  tlie  evidence  relating  to  It  was  conflict- 
ing. The  court  hearing  the  evidence  reached 
the  conclusion  that  the  company  bad  ex- 
pended, In  the  actual  construction  of  Its  road 
In  Center  township,  a  simi  largely  in  excess 
of  the  amount  of  the  donation  In  controversy. 
With  this  conclusion  we  have  neither  th« 
power  nor  the  Inclination  to  interfere." 
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After  said  case  was  disposed  of  on  appeal 
to  tills  court,  said  Bayleas  and  the  Western 
Construction  Company  Instituted  contempt 
proceedings  against  the  members  of  said 
board  and  the  auditor  and  the  treasurer  of 
said  county  In  the  White  circuit  court,  char- 
ging that  said  officers  bad  failed  to  carry 
out  the  proTlslons  of  said  judgment  after  a 
certified  copy  of  the  same  had  been  served 
ui>on  them.  Upon  a  hearing  said  officers 
were  committed  by  said  court,  and  they  ap- 
pealed to'  this  court,  and  here  secured  a  re- 
versal of  said  judgment  HcKlnney  t. 
Frankfort  &  State  Line  Co.,  140  Ind.  95, 
38  N.  E.  170,  39  N.  E.  500;  Davis  v.  Bay  less, 
140  Ind.  700,  38  N.  B.  400.  The  ground  of 
reversal,  as  expressed  In  the  McKinney  Case, 
seems  to  have  been  that  the  officers  were 
not  subject  to  proceedings  for  contempt  in 
falling  to  obey  the  directions  of  a  judgment 
to  which  they  were  not  parties;  but  it  was 
stated  by  this  court  in  ruling  on  the  peti- 
tion for  a  rehearing  in  said  cause,  that,  "if  the 
appellant  Refused  to  discharge  a  duty  enjoin- 
ed npon  him  by  law,  a  proper  remedy  was 
provided  to  compel  him,  upon  his  failure,  to 
show  sufficient  cause  for  his  refusal."  Sub- 
sequent to  the  disposition  of  said  causes,  the 
relator  herein  commenced  a  proceeding  by 
way  of  mandate  against  the  auditor  and 
treasurer  of  said  county  to  compel  them  to 
proceed  to  collect  the  tax.  A  demurrer  was 
addressed  by  the  defendants  in  said  action 
to  the  application  and  alternative  writ.  The 
demurrer  was  sustained,  and  final  judgment 
rendered  against  said  relator.  The  latter  ap- 
pealed to  this  court,  but  the  Judgment  was 
aflSrmed.  State  ex  rel.  Moore  v.  Burgett,  151 
Ind.  94,  51  N.  E.  139.  In  the  latter  case 
a  somewhat  different  view  seems  to  have 
been  taken  from  that  expressed  In  Bamer  v. 
Bayless,  supra,  as  to  the  effect  of  the  judg- 
ment against  the  board  of  commissioners; 
but  the  rulings  or  statements  of  this  colirt 
in  the  Earner  Oase  were  not  pleaded  in  the 
Burgett  Case,  and  this  court  held  that  it 
could  not  take  judicial  notice  of  said  deci- 
sion. As  neither  the  taxpayers  nor  the  ap- 
pellee herein  were  parties  to  the  Burgett 
Case,  tbe  rulings  of  this  court  in  the  opinion 
therein  rendered  have  not  become  Oie  law 
of  the  case,  but,  as  they  accord  with  our 
present  view,  we  quote  the  followhig  from 
tbe  opinion  therein  rendered:  "Under  the 
provisions  of  section  7865,  Burns'  Rev.  St. 
1894  (section  5778,  Homer's  Rev.  St.  1897), 
the  White  circuit  court  was  authorized  to 
make  a  final  determination  of  the  proceed- 
ings appealed  from,  and  cause  tbe  same  to 
be  executed;  or  it  had  the  power  to  send 
tbe  same  down  to  the  board  with  orders  how 
to  proceed,  and  require  such  board  to  comply 
with  tbe  final  determination  made  by  tbe 
court  in  the  premises.  The  White  circuit 
court  found  that  the  railroad  company  had, 
within  the  proper  time,  expended  in  the  con« 
stnirtion  of  its  road  in  said  township  more 
than  tbe  amount  of  the  aid  voted,  and  had 


fully  complied  with  all  the  requirements  of 
the  statute;  and  said  court  was  fully  au- 
thorized to  render  final  judgment  ordering 
'that  said  tax  be  collected  at  once,  tbe  same 
as  though  the  same  had  never  been  suspend- 
ed.' It  is  not  alleged,  however,  in  the  appli- 
cation or  alternative  writs,  that  the  White 
circuit  court  rendered  such  Judgment;  but, 
on  the  contrary,  it  is  alleged  that  said  court 
rendered  judgment  that  'the  board  of  com- 
missioners of  said  county  of  Clinton,  in  tbe 
state  of  Indiana,  shall  enter  upon  its  record 
an  order  requiring  that  said  tax  be  imme- 
diately collected  by  tbe  treasurer  of  said 
county  as  though  the  ^me  had  never  bken 
suspended.'  It,  in  effect,  as  it  was  fully  em- 
powered to  do,  sent  the  same  down  to  the 
board  of  commissioners  of  said  county,  with 
orders  that  such  board  enter  such  final  or- 
der and  judgment.  This  order  was  binding 
on  the  board  of  commissioners  of  Clinton 
I  county  as  a  judicial  body,  and  they  were  re- 
j  quired  to  make  and  enter  such  order  and 
judgment  as  directed,  the  same  as  a  circuit 
court  is  required  to  perform  and  execute 
the  orders  and  mandates  of  this  court  made 
in  a  case  appealed  from  such  court  It  is  not 
necessary.  In  order  to  bind  an  inferior  court 
in  a  case  appealed  from  it,  that  the  mem- 
ber or  members  thereof  should  be  made 
parties  to  the  case  on  appeal.  ITntil  said  or- 
der of  the  White  circuit  court  Is  entered 
by  the  board  of  commissioners  of  Clinton 
county  on  its  records,  appellant  cannot  claim 
or  assert  any  rights  thereunder  against  ap- 
pellees. It  is  not  averred  that  the  board  of 
commissioners  of  Clinton  county  ever  en- 
tered said  order  on  its  records.  Such  allega- 
tion was  necessary  to  render  the  applica- 
tion and  alternative  writ  sufficient  to  with- 
stand the  demurrer." 

As  to  the  pleadings  in  this  case,  they  con- 
sisted of  four  paragraphs  of  petition,  with 
accompanying  alternative  writs,  the  general 
denial,  the  15  years  statute  of  limitations,  and 
a  reply  thereto.  Upon  tbe  conclusion  of  ap- 
pellant's evidence,  the  court  directed  a  ver- 
dict against  it,  and  upon  the  return  of  said 
verdict  rendered  final  judgment  thereon.  We 
have  set  out  the  greater  part  of  the  evidence 
above,  and  in  connection  with  such  further 
statements  as  to  the  evidence  as  hereinafter 
appear  a  sufficient  understanding  of  the  facts 
can  be  had.  The  question  as  to  tbe  propriety 
of  the  court's  Instruction  is  duly  presented, 
and  it  Is  also  assigned  as  error  that  the 
court  overruled  the  demurrer  to  appellee's 
plea  of  the  statute  of  limitations. 

A  preliminary  question  has  been  presented 
by  a  motion  to  dismiss  the  appeal,  assigning 
as  a  reason  that  appellant  has  failed  to  make 
parties  to  this  appeal,  and  to  serve  with  pro- 
cess, the  individual  members  of  the  board  of 
commissioners  who  were  Inducted  Into  office 
subsequent  to  the  rendition  of  the  judgment 
in  the  court  below.  An  affidavit  was  filed 
in  support  of  said  motion.  It  is  contended 
on  behalf  of  appellant  that  the  board.  In  its 
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collective  capacity,  was  the  sole  defendant 
below  and  appellee  here,  and  that  the  mem- 
bers thereof  were  only  mentioned  as  show- 
ing the  officers  against  whom  the  writ  was 
to  run.  We  Incline  to  this  view,  but,  if  this 
be  wrong,  it  does  not  follow  that  the  appeal 
should  be  dismissed.  If  the  individual  mem- 
bers of  the  board  had  been  the  sole  defend- 
ants in  the  case,  there  would  have  been  a 
fair  basis  for  the  argument  that  upon  an 
appeal  from  a  judgment  in  their  favor,  which 
would,  in  effect,  be  a  Judgment  In  favor  of 
the  officers,  their  successors  should  have 
been  served  with  process.  If  not  made  parties 
appellee.  Schradep  v.  State  ex  rel.  (Ind. 
Sup.)  61  N.  E.  721;  Elliott.  Appellate  Pro- 
cedure, S  153.  While  it  may  be  true  that 
for  most  purposes  there  Is  wanting  authority 
under  section  7820,  Bums'  Rev.  St.  1901,  to 
sue  a  board  of  county  commissioners,  except 
concerning  a  matter  pertaining  to  its  corpo- 
rate affairs,  or  for  an  act  done  In  Its  corpo- 
rate capacity,  yet  It  Is  provided  by  statute 
that  writs  of  mandate  may  be  Issued  to 
any  inferior  tribunal,  corporation,  board,  or 
person  to  compel  the  perfermance  of  any 
act  which  the  law  specially  enjoins,  or  a  duty 
resulting  from  an  office,  trust,  or  station 
(section  1182,  Burns'  Rev.  St.  1901);  and 
this,  we  think.  In  view  of  the  practice  that 
existed  before  the  enactment  of  the  statute, 
warrants  the  conclusion  that  It  was  the  leg- 
islative purpose  to  authorize  the  Issuing  of 
writs  of  mandate  against  boards  of  commis- 
sioners to  compel  the  performance  of  min- 
isterial duties  generally,  it  was  sufficient, 
in  our  opinion,  to  make  either  the  board,  as 
such,  or  all  of  the  members  thereof,  par^ 
ties.  Wren  v.  Indianapolis,  96  Ind.  206.  As 
the  board  was  a  party  defendant  below  and 
Is  an  appellee  here,  and  has  been  served  with 
process.  It  Is  evident  that  it  Is  In  a  position 
to  urge  every  available  ground  that  may  ex- 
ist In  support  of  the  JudRment  below.  If 
the  individual  members  of  the  board  in  their 
official  capacities  can  be  said  to  have  been 
parties  below.  It  Is  clear  that  the  assign- 
ment of  errors  continues  them  as  parties 
here.  The  Judgment  was  In  favor  of  the 
officers,  rather  than  in  favor  of  tlie  Individual 
Incumbents  of  the  offices.  Wolfe  v.  Peirce, 
23  Ind.  App.  591,  55  N.  E.  872.  While  It  is 
true  that  the  new  members  of  the  board 
have  not  been  served  with  process,  yet,  as 
the  board  in  Its  collective  capacity  Is  a  par- 
ty, and  can  offer  all  available  grounds  of 
defense,  we  think  that  to  dismiss  the  appeal 
on  the  ground  suggested  would  be  to  pursue 
a  technicality  beyond  the  vanishing  point. 
In  any  possible  view  as  to  who  were  made 
parties  below  or  here,  It  appears  that  this 
court  has  Jurisdiction  authorizing  It  to  ad- 
judicate every  question  presented  on  this 
appeal  between  all  the  parties,  and  this  is 
sufficient.  Wren  v.  City  of  Indianapolis, 
supra;  Wolfe  v.  Peirce,  supra.  The  motion 
to  dismiss  the  appeal  is  overruled. 
We  now  proceed  to  a  consideration  of  the 


principal  case.  Accepting  the  view  of  coun- 
sel for  appellant  that  the  duty  hM«ln  sought 
to  be  enforced  Is  a  duty  that  has  Its  origin 
In  the  Judgment  of  the  White  circuit  court, 
and  that  the  statute  could  not  begin  to  run 
until  the  disposition  of  said  case  in  this 
court,  we  think,  nevertheless,  that  the  plea 
of  the  15-year  statute  of  limitations  was 
sufficient.  Whether  said  plea  would  be  borne 
out  by  the  facts  Is  a  question  that  is  not  pre- 
sented. 

Taking  up  the  question  as  to  whether  the 
facts  alleged  and  proved  by  appellant  stated 
and  showed  a  cause  of  action,  we  have  first 
to  observe  that  the  theory  on  which  the  al- 
ternative writs  In  this  case  proceed  la  that 
the  appellee  board  Is  charged  with  a  duty  to 
order  the  collection  of  the  suspended  tax 
by  reason  of  what  was  adjudicated  by  the 
White  circuit  court.  That  court  having  de- 
cided the  meritorious  questions  involved,  and 
j  Its  Judgment  having  been  affirmed  by  this 
court,  it  would  seem,  upon  superficial  con- 
sideration at  least,  that  the  award  of  the 
White  circuit  court  should  be  performed; 
but,  as  appellee's  counsel  have  suggested 
many  reasons  which  appeal  to  them  as  suffi- 
cient to  uphold  the  result  below,  we  regard 
ourselves  as  called  upon  not  only  to  decide  all 
of  said  points,  but  to  particularly  express 
our  views  as  to  a  majority  of  them. 

After  a  consideration  of  the  objections 
urged  against  said  proceedings,  but  before 
writing  upon  them,  we  may  say  that  it  Is 
our  Judgment  that  but  one  serious  question 
can  exist  as  to  the  effect  of  said  Judgment  as 
res  adjudlcata,  and  that  question  grows  out 
of  the  declaration  of  this  court,  upon  appeal 
from  such  Judgment,  that  the  board  of  com- 
missioners was  not  bound  thereby,  because 
it  was  not  a  party  thereto.  The  correct  view 
upon  this  subject  is  expressed  In  State  ex 
rel.  Moore  v.  Burgett,  supra.  The  declara- 
tion in  the  Earner  Case,  although  incorrect, 
remains  the  law  of  the  case,  from  which  the 
parties  cannot  now  escape;  but  we  should 
not  extend  an  erroneous  declaration  of  the 
law  beyond  what  Is  required.  It  Is  true  that 
the  opinion  in  said  case  declared  that  the 
orders  made  in  relation  to  the  collection  of 
the  tax  were  nullities  for  the  assigned  reason 
that  the  officers  were  not  before  the  court, 
and  therefore  there  was  no  one  upon  whom 
such  orders  could  operate;  but  this  court,  in 
the  opinion  mentioned,  recognized  and  did  not 
disturb  the  orders  made  by  the  White  circuit 
court  against  the  petitioners,  "fixing  their 
liability  for  the  tax."  It  Is  also  to  be  con- 
sidered that  the  opinion  was  followed  by  a 
general  Judgment  of  affirmance.  Most  ques- 
tions were  therefore  settled  against  the  ap- 
pellants to  that  appeal,  and  the  decision  of 
such  questions  has  also  become  the  law  of  the 
case.  Giving  to  the  erroneous  declaration 
of  law  the  narrowest  limits  necessary  to  fair- 
ly comport  with  its  language,  and  It  results 
that  It  must  be  held  that  it  was.  In  effect, 
declared  and  settled  that  all  questions  of  de- 
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toll  with  reference  to  the  enforcement  and 
collection  of  the  tax  were  still  open.  The 
judgment  not  only  settled  the  question  of  per- 
formance on  the  part  of  the  railroad  com- 
pany, but  also  the  question  as  to  the  right  to 
have  steps  taken  to  enforce  and  collect  the 
necessary  tax.  Provision  is  made  by  stat- 
ute for  a  public  notice  of  the  pendency  of  a 
proceeding  to  cancel  an  aid  voted  by  a  town- 
ship, and  we  think  that  the  result  of  a  pro- 
ceeding under  such  a  statute  is  to  conclude 
all  persons  in  interest  as  to  questions  which 
might  have  been  properly  litigated  under  the 
issues  tendered  by  the  petitioners.  Persons 
brought  in  under  the  notice  provided  by  stat- 
ute In  such  a  case  may  file  a  cross-petition 
setting  up  matters  germane  to  the  original 
petition,  and  obtain  afl^mative  relief.  See 
Stoner  t.  Rice,  121  Ind.  61,  22  N.  E.  968,  6 
L.  R.  A.  387.  The  conditions  of  the  appro- 
priation having  been  shown  to  have  been 
performed  by  the  railroad  company,  the  sus- 
pended tax  ought  to  have  been  ordered  col- 
lected; and  as  the  same  statute  that  pro- 
vides for  the  bearing  of  the  application  to 
cancel  has  also  provided  that  upon  per- 
formance the  commissioners  are  to  order  the 
collection,  we  think  that  the  granting  of 
such  relief  upon  a  cross-petition  was  clearly 
authorized.  As  the  result  in  the  circuit  court 
was  one  that  might  have  been  reached  under 
the  issues,  and  as  it  concluded  all  persons 
having  an  interest  as  to  the  right  to  have  the 
tax  ordered  collected,  we  are  unwilling  to 
hold  that  the  tx>ard  of  commissioners— the 
mere  tribunal  or  agency  to  eftectuate  a  prop- 
er result— can  contend  concerning  questions 
that  are  settled  against  all  of  the  taxpayers. 
It  is  our  view  that  by  reason  of  the  former 
decision  there  only  remains  open  the  ques- 
tion as  to  the  provisions  that  should  be  made 
for  the  collection  and  paying  over  of  the  tax. 
It  may  be  admitted  that  under  our  ruling 
but  routine  matters  remain  to  be  determined, 
and  that,  with  all  else  settled,  the  duty  of 
the  board  in  the  premises  is  clear;  but  the 
fact  ttiat  this  result  is  obtained  ought  not  to 
lead  us  to  accord  any  broader  operation  to 
a  wrong  decision.  In  our  opinion,  as  the 
Judgment  of  the  White  circuit  court  has  set- 
tled the  question  as  to  the  right  to  have  a  tax 
levied  against  the  township,  and  as  that 
court  is  now  prevented  from  enforcing  its 
judgment  by  reason  of  a  declaration  of  this 
court  on  appeal  tliat  rendered  the  provision 
made  nugatory,  there  is  sufficient  reason  for 
tioldlng  tliat  such  judgment  as  it  now  stands 
creates  a  duty  upon  the  part  of  the  board 
that  can  be  enforced  by  writ  of  mandate. 
The  taxpayers  are  concluded  on  all  points 
except  as  to  the  orders  against  the  officers 
by  the  result  of  the  Bamer  Case,  and  to  the 
extent  tliat  the  taxpayers  are  concluded  it 
must  be  held  that  the  board  cannot  reflght 
the  old  battle.  Upon  the  points  upon  which 
tbe  decision  in  said  case  remained  res  adjudi- 
cata,  after  the  disposition  thereof  in  this 
court,  it  must  still  so  remain,  and  from  the 


establishment  of  such  facts  by  an  adjudi- 
cation that  binds  all  interested  parties  flows 
the  privilege  of  enforcing  the  right  as  against 
the  board  whose  lawful  duty  It  is  to  accord 
such  right. 

It  Is  claimed  by  counsel  for  appellee  that 
there  is  a  variance  between  the  allegations  of 
the  various  paragraphs  of  the  writ  and  the 
judgment  rendered.  There  is  no  such  vari- 
ance between  the  fourth  paragraph  and  the 
transcript  of  the  judgment  offered  in  evi- 
dence. Whatever  is^  omitted  from  the  judg- 
ment as  alleged  in  said  paragraph  is  what 
appellee's  counsel  contend  was  subtracted 
from  tbe  judgment  by  the  declaration  of  this 
court  on  appeal.  It  is  not  a  variance,  how- 
ever, that  the  judgment  as  rendered  con- 
tained further  provisions  than  those  pleaded. 
The  description  of  the  judgment  In  the  writ 
was  correct  as  far  as  it  went.  Whether  there 
was  a  variance  between  the  evidence  and 
any  other  paragraph  of  writ,  and  whether 
appellee  could  be  heard  to  urge  the  question 
as  to  a  variance  here,  are  questions  that  It  is 
not  necessary  to  decide. 

We  do  not  think  that  the  judgment  of  the 
White  circuit  court  tliat  was  pleaded  and 
proved  was  without  the  issue.  Even  if  the 
money  was  spent  .on  an  extension  of  the  road 
within  the  township,  yet  it  was  a  question  of 
law  for  the  White  circuit  court  whether  this 
was  a  performance  within  the  issues;  and, 
besides,  it  was  adjudged  on  appeal  to  this 
court  from  said  judgment  tliat,  independent- 
ly of  said  question,  the  finding  of  the  White 
circuit  court  was  right.  It  must  also  be 
borne  in  mind  that  the  finding  and  judgment 
of  the  White  circuit  court  was  against  the 
petitioners  upon  their  petition,  and  this 
amounts  to  an  affirmance  of  the  converse  of 
tbe  allegations  of  said  petition  as  to  the  fail- 
ure to  spend  an  amount  of  money  equal  to 
the  appropriation  in  the  construction  of  the 
road  in  the  townsldp  wltliin  the  time  provid- 
ed by  law. 

As  to  the  claim  tliat  relator  was  without 
Interest,  earlier  decisions  have  settled  the 
proposition  that  the  question  Is  one  between 
the  taxpayers.  Board  of  Com'rs  Crawford 
Co.  v.  Louisville,  etc.,  R.  Co.,  39  Ind.  192; 
Sankey  ▼.  Terre  Haute,  etc.,  R.  Co.,  42  Ind. 
402;  Jager  v.  Doherty,  61  Ind.  528.  It  is 
our  view  that  such  tax  as  is  collected  should 
be  collected  from  the  entire  property  of  the 
township  as  of  the  date  when  the  board 
makes  the  order  sought  to  be  enforced  in  this 
proceeding,  and  it  is  therefore  sufficient  if  the 
relator  be  a  taxpayer  at  the  time  of  the  in- 
stitution of  the  action.  The  Legislature  evi- 
dently did  not  contemplate  that  a  case  would 
arise  where  there  would  be  unnecessary  de- 
lay in  tbe  collection  of  the  tax.  This  con- 
sideration explains  some  of  the  provisions  of 
section  5369,  Bums'  Rev.  St.  1901,  but  it  is 
evident  from  the  whole  course  of  the  enact- 
ments that  it  was  Intended  that  whenever 
such  a  tax  was  collected  it  was  to  be  from 
the  whole  body  of  the  township,  and  not  as 
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special  assessments.  See  Lake  Shore,  etc.,  R. 
Co.  V.  Smith,  131  Ind.  512,  31  N.  E.  196. 

After  the  judgptnent  was  recovered  in  the 
original  action,  relator  was  not  obliged  to  re- 
flle  the  demand  for  the  collection  of  the  tax 
before  the  board,  and  to  appeal  In  case  It 
decided  adversely.  The  proceeding  originally 
was  Judicial  in  its  nature,  but,  after  all  Ques- 
tions having  in  them  the  element  of  Judicial 
discretion  had  been  eliminated  by  the  adju- 
dication against  the  taxpayers,  there  remain- 
ed but  a  ministerial  duty  for  the  board  to 
perform;  that  is,  to  order  the  suspended  tax 
collected.  Carroll  v.  Board  of  Police,  28 
Miss.  38;  McKlnney  v.  Frankfort  &  State 
Line  Co.,  supra. 

It  Is  contended  that  the  writ  alleges  that 
there  was  a  donation  of  stock  to  the  railroad 
company,  while  the  petition  which  was  Hied 
before  the  board  provided  for  a  donation  or 
a  taking  of  stock.  Waiving  the  question  as 
to  the  efFect  of  the  former  adjudication,  we 
proceed  to  examine  the  point  made.  The 
petition  was  in  form  as  stated.  The  board 
ordered  an  election  "for  the  purpose  of  tak- 
ing the  votes  of  the  legal  voters  of  said  town- 
ship upon  the  subject  of  appropriating  twen- 
ty thousand  dollars  In  money  by  said  town- 
ship for  the  purpose  of  aiding  in  the  construc- 
tion of  the  Frankfort  and  State  Line  Rail- 
road, as  prayed  in  the  foregoing  petition." 
The  notice  of  the  holding  of  the  election 
stated  that  the  vote  was  to  be  taken  "upon 
the  subject  of  said  township  aiding  the 
Frankfort  and  State  Line  Railroad  Company 
in  the  construction  of  a  railroad  into  said 
township  by  donating  money  to  said  com- 
pany to  the  amount  of  twenty  thousand  dol- 
lars, as  provided  by  an  act,"  etc.  The  sher- 
ItTs  notice  was  to  the  same  effect  The  sub- 
sequent order  of  the  board  for  the  collection 
of  the  tax  recited  that  a  majority  of  the  legal 
voters  of  the  township  voted  in  favor  of  "an 
appropriation,"  and  ordered  the  collection  of 
a  tax  for  the  purpose  of  aiding  said  railroad 
company.  In  a  case  of  this  kind,  where  the 
petition  and  the  commissioners'  order  are 
ambiguous,  but  the  people  vote  on  the  dis- 
tinctive proposition  to  make  a  donation,  we 
think  that  their  vote  settles  the  nature  of 
the  aid  to  be  extended.  Faris  v.  Reynolds, 
70  Ind.  359;  Lafayette,  etc.,  R.  Co.  v.  Gel- 
ger,  34  Ind.  185.  As  said  in  the  former  case: 
"The  people  of  a  township,  who  vote  this 
tax  upon  themselves,  should  have  the  right, 
and;  as  we  think,  have  the  right,  under  the 
law,  to  determine  by  their  vote  the  manner 
in  which  the  money  shall  be  used— whether 
by  donation  of  the  money  or  by  taking  stock 
in  the  company.  They  may  be  supposed  to 
know  what  their  interests  in  the  matter  may 
be  quite  as  well  as  the  board  of  commission- 
ers of  the  county." 

It  appears  that  after  the  Judgment  was 
rendered  by  the  White  circuit  court  in  the 
main  case,  the  board  met,  and  ordered  the 
suspended  tax  collected,  and  that  about  a 
year  later  it  made  an  order  setting  aside  said 


former  order  and  declaring  it  void.  It  Is  now 
insisted  by  appellee  that,  if  the  latter  order 
was  entered  without  jurisdiction,  it  did  not 
affect  the  prior  order,  while.  If  there  was 
jurisdiction  to  make  the  subsequent  order, 
appellant  should  have  appealed  therefrom. 
Appellee's  last  order,  as  the  record  in  this 
case  shows,  practically  operated  to  prevent 
the  auditor  from  putting  the  tax  on  the  dup- 
licate, and  it  is  hardly  consclonable  for  ap- 
pellee to  Insist  upon  the  Invalidity  of  such 
order,  as  it  is  not  willing  to  concede  tliat 
the  former  order  is  still  operative.  In  point 
of  law  it  Is  probable  that  the  second  order 
was  void,  but  we  hold  that,  as  the  record 
stands,  relator  had  a  right  to  require  the  en- 
tering of  a  new  order. 

The  conduct  of  the  board  when  demand 
was  made  of  It,  as  well  as  the  long  course 
of  litigation,  warranted  the  inference  that 
it  had  not  made  any  other  order  concerning 
the  collection  of  the  tax  except  as  above 
mentioned.  If  it  had,  we  think  that,  as  a 
matter  peculiarly  within  Its  own  knowledge, 
it  should  have  offered  aiBrmatlve  evidence 
upon  the  subject,  instead  of  insisting  that 
relator  should  prove  negatively  that  no  or- 
der had  been  made  for  the  collection  of  the 
tax  after  the  making  of  the  entry  last  men- 
tioned. See  Shearer  v.  State,  7  Blackf.  99; 
Stevenson  v.  State,  65  Ind.  409. 

It  is  claimed  that  the  record  introduced 
in  evidence  shows  that  prior  to  the  proceed- 
ings on  which  the  judgment  in  the  White 
circuit  court  was  based  there  had  been  two 
adjudications  by  said  board  against  the  right 
to  have  the  tax  collected,  and  that,  therefore, 
the  board  had  exhausted  its  power  to  fur- 
ther consider  said  claim.  Waiving  all  ques- 
tion as  to  the  Issues  here,  it  is  a  sufficient  an- 
swer to  this  proposition  that  no  such  Issue 
was  tendered  in  said  former  case,  and,  as 
the  question  as  to  the  right  ta  have  the  taix 
collected  was  determined  againat  the  tax- 
payers therein,  the  relator  here  is  entitled  to 
the  benefit  of  the  later  adjudication.  We 
cannot  sanction  the  view  that  a  judgment 
is  to  be  regarded  as  a  nullity  for  the  rea- 
son suggested  in  a  case  where  the  Imard 
was  acting  judicially,  with  jurisdiction  over 
the  parties  and  over  the  class  of  actions  to 
which  the  particular  case  belongs,  where 
nothing  appears  in  the  record  to  suggest  any 
defect  of  jurisdiction. 

We  think  that  the  record  does  not  bear  out 
the  claim  that  the  Carroll  circuit  court  did 
not  grant  a  new  trial  to  the  cross-complain- 
ants. The  record  shows  that  the  court 
"grants  a  new  trial  herein."  The  claim  that 
a  new  trial  was  granted  to  the  defendants, 
and  not  to  them  as  cross-complainants.  Is 
also  contradicted  by  the  further  proceedings 
in  the  cause. 

We  think  that  the  court  erred  in  directing 
a  verdict  In  appellee's  favor. 

We  now  proceed  to  a  consideration  of  the 
cross-errors  assigned  by  appellee  respecting 
the  rulings  below  on  the  pleadings.    We  are 
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of  the  opinion  tbat  the  varions  paragraphs 
of  alternative  writ  were  sufficient  for  rea- 
sons heretofore  expressed.  There  was  no 
available  error  in  the  sustaining  of  a  demur- 
rer to  appellee's  paragraphs  of  answer  num- 
bered from  2  to  23,  both  Inclusive.  The  mat- 
ters pleaded  in  certain  of  said  paragraphs 
would  have  been  admissible  under  the  gen- 
eral denial.  Upon  only  two  points  do  we  feel 
Justified  m  further  expressing  ourselves.  The 
fact  that  this  court  stated  In  Its  opinion  on 
the  petition  for  a  rehearing  In  the  Barner 
Case  that  It  was  not  necessary  to  sustala 
the  jTtdgment  that  it  should  appear  that  the 
railroad  company  had  expended  a  sum  equal 
to  the  donation  In  the  construction  of  its 
load  in  the  township,  does  not  amount  to 
a  determination  that  the  adjudication  In  fa- 
vor of  Bayless  was  invalid.  Barner  and  his 
copetitloners  were  alleging  In  substance  that 
the  railroad  company  had  not  expended  a 
eum  of  money  in  the  construction  of  its 
road  in  said  township  equal  to  the  donation 
within  the  time  required  by  law.  Bayless 
affirmed  the  contrary  in  his  cross-petition. 
This  court  merely  held  tn  that  particular  that 
the  burden  was  on  the  original  petitioners. 

In  a  number  of  paragraphs  of  answer 
appellee  alleges  as  facts  matters  which  were 
adjudicated  to  the  contrary  by  the  judg- 
ment of  the  White  circuit  court  Counsel 
for  appellee  attempt  to  dissect  that  judgment 
In  the  effort  to  show  that  it  does  not  respond 
to  the  averments  of  the  cross-complaint,  for> 
getting,  apparently,  the  force  of  the  adjudi- 
cation against  the  taxpayers  under  the  peti- 
tion to  cancel.  Nor  are  we  the  more  impress- 
ed with  the  effort  to  now  bring  forward  mat- 
ters of  defense  that  were  not  made  grounds 
of  defense  in  the  former  case.  As  to  what 
may  be  termed  the  direct  defenses,  at  least, 
if  a  party  holds  them  back  when  he  Is  sued, 
he  is  not  at  liberty  to  assert  them  after- 
wards. Faught  V.  Faugbt,  98  Ind.  470;  24 
Am.  &  Eng.  Bncy.  of  Law,  781,  782. 

In  concluding  this  opinion  we  quote,  as 
much  in  point,  so  far  as  principle  is  concern- 
ed, the  following  from  the  opinion  of  the 
Supreme  Court  of  the  United  States  in  the 
case  of  County  Court  of  Ralls  County  v. 
United  States,  106  U.  S.  783,  26  L.  Ed.  1220: 
"In  the  return  to  the  alternative  writ  many 
defenses  were  set  np  which  related  to  the 
validity  of  the  coupons  on  which  the  Judg- 
ment had  been  obtained,  as  obligations  of 
the  county.  As  to  all  these  defenses  it  Is  suf- 
ficient to  say  it  was  conclusively  settled  by 
the  judgment  which  lies  at  the  foundation 
-of  the  present  suit  that  the  coupons  were 
binding  obligations  of  the  county,  duly  cre- 
ated under  the  authority  of  the  charter  of 
the  railroad  company,  and  as  such  entitled  to 
payment  out  of  any  fund  that  could  lawfully 
be  raised,  tt  has  been.  In  effect,  so  decided 
by  the  Supreme  Court  of  Missouri  In  State 
v.  Rainey,  74  Mo.  229,  and  the  principle  on 
-which  the  decision  rests  is  elementary.  The 
-present  suit  is  in  the  nature  of  an  execution. 


and  its  object  Is  to  enforce  the  payment,  fn 
some  way  provided  by  law,  of  the  Judgment 
which  has  been  recovered.  The  only  de- 
fenses that  can  be  considered  are  those  which 
may  be  presented  in  the  proper  course  of 
Judicial  procedure  against  the  collection  of 
valid  coupons  executed  under  the  authority 
of  law  and  reduced  to  Judgment.  While  the 
coupons  are  merged  in  the  judgment,  they 
carried  with  them  into  the  Judgment  all  the 
remedies  which  in  law  formed  a  part  of 
their  contract  obligations,  and  these  reme- 
dies may  still  be  enforced  in  all  appropriate 
ways,  notwithstanding  the  change  in  the 
form  of  the  debt."  The  above  case.  In  sub- 
stance, expresses  our  view  here.  This  action 
Is  in  the  nature  of  an  action  to  obtain  what 
might  be  termed  an  execution  on  the  judg- 
ment of  the  White  circuit  court,  and  It  is 
only  as  to  matters  tliat  relate  to  the  question 
as  to  the  form  of  the  execution  that  are 
longer  open  to  controversy. 

We  find  no  available  error  against  appel- 
lee, but  because  of  the  overruling  of  appel- 
lant's motion  for  a  new  trial  the  final  Judg- 
ment will  have  to  be  reversed,  with  a  direc- 
tion to  grant  a  new  trial.    It  is  so  ordered. 

MONKS,  C.  J.,  concurs  In  the  result. 


(81  Ind.  App.  406) 
LINCOLN  SCHOOL  TP.  v.  .AMERICAN 
SCHOOL  FURNITURE  CO. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct  8,  1903.) 

SCHOOLS— TRUSTEES-CONTRACTS— STATUTES 
—REPEAL— IMPLICATION. 

l.Act  Feb.  27,  1899  (Acts  1899,  p.  150,  c. 
105),  creating  a  townsliip  board  to  act  in  an  ad- 
visory capacity  with  tlie  towuship  trustee,  on 
estimates  furnished  by  him,  and  declaring  that 
he  shall  not  create  a  debt  not  embraced  in  the 
annual  estimates  without  special  autliority  given 
by  the  board  at  a  special  meeting  called  by  him, 
was  not  repealed  by  implication  by  Act  March 
4,  1899  (Acts  1899,  p.  424,  c.  192),  providing 
that  township  trustees  shall  take  charge  of  the 
odnoational  affairs  of  the  township,  employ 
teachers,  and  provide  furniture,  apparatus,  etc.; 
therefore  there  could  l>e  no  recovery  on  a  con- 
tract by  a  trustee  for  apparatus  made  without 
authority  of  the  board. 

2.  Where  two  statutes  on  the  same  subject 
were  enacted  on  different  dates,  but  by  the  same 
Legislature,  the  presumption  is  that  they  should 
both  be  operative  unless  irreconcilable. 

3.  In  determining  whether  a  statute  was  im- 
pliedly repealed  by  a  later  act,  the  court  may 
consider  the  fact  that  a  third  and  still  later  act 
amended  the  first  act,  as  indicating  that  the 
legislature  did  not  intend  the  repeal  of  the 
first  act  by  the  second. 

Appeal  from  Circuit  Ckiurt,  Hendricks  Coun- 
ty;  T.  J.  Cofer,  Judge. 

Action  by  the  American  School  Furniture 
Company  against  the  Lincoln  School  Town- 
ship. From  a  judgment  for  plaintiff,  defend- 
ant appeals.    Reversed. 

Brill  &  Harvey  and  McBride  &  Denny,  for 
appellant.    Hogate  &  Clark,  for  appellee. 
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WILBT,  J.  This  was  an  acUon  by  appellee 
against  appellant  to  recover  for  certain  furni- 
ture and  apparatus  furnished  appellant  Com- 
plaint In  four  paragraphs.  Demurrer  to  each 
paragraph  for  want  of  facts  overruled.  Plea 
in  abatement  in  two  paragraphs.  Demurrer  to 
each  paragraph  sustained.  Answer  in  general 
denial  and  two  affirmative  paragraphs.  De- 
murrer to  each  affirmative  paragraph  sustain- 
ed. Trial  by  court.  Judgment  for  appellee. 
Motion  for  a  new  trial  overruled.  Exceptions 
reserved  to  and  error  assigned  on  each  ad- 
verse ruling. 

The  substantial  averments  of  the  first  and 
second  paragraphs  of  complaint,  v^lth  the  ex- 
ception of  the  extiibits  and  the  descriptions  of 
the  property,  are  identical,  and  are  in  sub- 
stance as  follows:  That  on  September  10, 
1900,  the  said  school  township,  through  its 
duly  authorized,  elected,  and  acting  trustee, 
John  F.  Lingeman,  contracted  in  writing  with 
the  plaintiff  to  purchase  of  plaintiff,  for  cash 
to  said  plaintiff,  the  following  articles  of  fur- 
niture and  apparatus  for  said  school  township, 
to  wit  (here  follows  description  of  property), 

all  for  the  agreed  price  of dollars.    That 

said  furniture,  as  contracted  for,  and  as  above 
set  out,  was  furnished  and  delivered  to  said 
school  township  in  accordance  with  the  terms 
«nd  conditions  of  said  contract,  and  the  same 
Is  now  in  use  in  the  High  School  building  of 
said  Lincoln  township,  Hendricks  county,  In- 
diana. A  copy  of  said  contract  is  filed  here- 
with, and  made  a  part  of  this  paragraph,  and 

marked  "Exhibit "  (Exhibit  A,  a  contract 

for  desks  and  chairs,  made  a  part  of  the  first 
paragraph,  and  Exhibit  B,  ;  contract  for  a 
bell  and  28  maps,  made  a  part  of  the  second 
paragraph).  Plaintiff  also  says  that  before 
said  contract  was  made  and  said  goods  con- 
bracted  for  the  said  trustee  of  said  township 
advertised,  as  by  law  provided,  for  bids  for 
said  articles  of  apparatus,  and  the  bid  of  the 
plaintiff  was  the  lowest  and  best  bid  received, 
and  the  advisory  board  of  said  township  ac- 
cepted said  bids,  and  made  an  entry  on  their 
records  authorizing  and  directing  the  said 
trustee  to  purchase  of  the  plaintiff  the  ap- 
paratus and  furniture  above  set  out.  That 
the  pay  for  said  school  apparatus  and  furniture 
as  contracted  for  and  delivered  as  aforesaid 
has  long  since  become  due,  and  payment  has 
often  been  demanded,  but  the  defendant  has 
refused  and  still  refuses  to  pay  the  same. 
Wherefore,  etc.  The  third  and  fourth  para- 
graphs of  the  complaint  are  not  dissimilar  in 
substance,  and  allege,  in  effect:  Tliat  on  Sep- 
tember 10,  1900,  the  school  township,  through 
Its  duly  and  legally  authorized,  elected,  and 
acttaig  trustee,  John  F.  Lingeman,  entered  Into 
a  contract  in  writing  with  the  plaintiff,  which 
contract  is  in  the  words  and  figures  following, 
to  wit  (here  follows  a  copy  of  the  contract), 
by  which  contract  the  defendant  agreed  to 
purchase  of  the  plaintiff  the  articles  and  prop- 
erty therein  named,  to  wit  (here  follows  an 
enumeration  of  the  desks  and  chairs  in  the 
third  paragraph;  and  the  bell  and  maps  in  the 


fourth  paragraph),  all  for  the  agreed  price  of 

dollars.    That  said  items  so  set  out  were 

for.  the  use  of  the  defendant,  and  were  use- 
ful, suitable,  and  necessary  for  the  benefit  of 
the  schools  of  defendant,  and  were  of  the  rea- 
sonable value  of  dollars,  the  amount 

agreed  to  be  paid  for  the  same.  That  plain- 
tiff. In  pursuance  of  his  contract  as  above  set 
out,  delivered  said  school  furniture  to  the  de- 
fendant, and  defendant  received  the  same,  and 
has  occupied,  used,  and  appropriated  the  same 
for  the  benefit  of  its  said  schools,  and  is  now 
using  said  fiu-niture.  That  the  pay  for  the 
school  furniture  as  contracted  for  and  deliver- 
ed as  aforesaid  was  demanded  of  the  defend- 
ant immediately  after  the  same  was  delivered, 
but  the  defendant  refused  and  stUl  refuses  to 
pay  for  the  same.  Wherefore,  etc.  In  these 
two  paragraphs  recovery  is  sought  upon  the 
quantum  meruit.  From  the  view  we  have 
taken  of  the  law  applicable  to  the  facts  dis- 
closed by  the  complaint.  It  Is  uimecessary  to 
set  out  or  consider  the  answer. 

The  question  of  controlling  influence,  as 
presented  by  the  record,  arises  upon  the  ac- 
tion of  the  trial  court  in  overruling  the  de- 
murrer to  each  paragraph  of  the  complaint. 
If  either  paragraph  of  the  complaint,  tested 
by  the  demurrer,  does  not  state  a  cause  of  ac- 
tion, it  Is  unnecessary  to  consider  subsequent 
rulings  as  affecting  other  pleadings.  It  is  es- 
sential to  the  determination  of  the  sufficiency 
of  the  complaint  to  donslder  some  of  the  statu- 
tory provisions  relating  to  the  jwwer  and  pre- 
scribing the  duties  of  township  trustees  as 
defined  by  the  act  of  1899,  commonly  known 
and  designated  as  the  "Township  Reform 
Law,"  and  the  subsequent  act  of  1901.  The 
act  of  1899  (Acts  1899,  p.  150  et  seq.,  c.  105) 
provides  for  the  appointment  and  subsequent 
election  of  a  township  advisory  board,  and 
prescribes  theh:  duties.  The  board  Is  to  act  in 
an  advisory  capacity  with  the  township  trustee 
In  fixing  the  rate  of  taxation,  in  determining 
township  expenditures  upon  estimates  furnish- 
ed by  the  trustee,  and  clothes  the  board  with 
certain  authority  in  specific  matters.  At  the 
annual  meeting  of  the  advisory  board,  among 
other  things,  section  4  requires  that  the  trustee 
-ihall  present  to  the  board  "a  detailed  and 
Itemized  statement  in  writing  *  *  *  of  all 
the  property  or  supplies  on  hand,  whether  In 
use  or  In  store,  for  road,  school,  and  other 
purposes;  *  *  *  and  the  Items  of  school 
supplies  necessary  for  each  school."  Section 
6  of  the  act  provides  that  "in  no  event  shall 
a  debt  of  the  township,  not  embraced  in  the 
annual  estimates  fixed  and  allowed,  be  cre- 
ated without  such  special  authority,  and  any 
payment  of  such  unauthorized  debt  from  the 
public  funds  shall  be  recoverable  upon  the 
bond  of  the  trustee,"  etc.  The  term  "special 
authority,"  as  above  used,  refers  to  authority 
given  by  the  board  at  a  special  meeting  of 
the  board  upon  call  of  the  trustee  to  determine 
whether  an  emergency  exists  for  the  expend- 
I  Iture  of  any  sums  not  Included  in  the  existing 


estimates  and  levy  as  fixed  at  the  annual 
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meeting.  Section  9  of  the  act  proTldes  that 
"if  he  [the  trustee]  desires  to  purchase  any 
sdiool  furniture,  fixtures,  maps,  charts,  or 
other  school  supplies  excepting  fuel,"  etc.,  "in 
such-  amounts  as  may  be  authorized  by  the 
advisory  board,  in  any  year,  he  shall  make  an 
estimate  of  the  kinds  and  amounts.  Itemized 
particularly  to  be  used  by  bidders  therefor." 
The  same  section  also  provides  that:  "When 
a  bid  is  accepted,  a  proper  contract  shall  then 
be  reduced  to  writing,  *  •  •  and  be  sign- 
ed by  the  successful  bidder  and  the  trustee, 
who  shall  require  the  bidder  to  give  bond  with 
security,"  etc  Section  11  of  the  act  provides 
that  "all  contracts  made  in  violation  of  tMs 
act  shall  be  null  and  void."  All  the  provisions 
of  this  act  were  in  force  when  the  contracts 
in  suit  were  made,  unless,  as  contended  by 
appellee,  certain  of  them  were  repealed  by  the 
act  of  March  4,  1899  (Acts  1899,  p.  424,  c. 
192).  It  Is  urged  with  much  force  and  vigor 
that  the  latter  act  repealed  the  act  of  Febru- 
ary 27,  supra,  In  so  far  as  the  former  law  re- 
lated to  and  controlled  township  trustees  in  the 
management  of  the  affah-s  of  the  school  town- 
ship. The  rulings  of  the  trial  court  upon  the 
demurrers  to  the  various  pleadings  seem  to  in- 
dicate that  it  proceeded  upon  the  theory  that 
the  latter  act  repealed  the  former  in  so  far 
as  It  related  to  the  powers  and  duties  of  the 
school  township.  Counsel  for  appellant  con- 
cede, in  argument,  that  if,  in  relation  to  the 
affairs  of  the  school  township,  the  trustee  Is 
not  governed  by  the  provisions  of  the  "reform 
law"  (Act  February  27,  1899),  then  the  rul- 
ings of  the  trial  court  were  right,  and  the 
judgment  should  be  affirmed.  The  act  of 
March  4,  1899,  contains  three  sections,  aside 
from  the  repealing  and  emergency  clauses. 
Section  1  provides  that  township  trustees  shall 
take  charge  of  the  educational  affairs  of  their 
respective  townships.  It  empowers  them  to 
employ  teachers,  to  locate  conveniently  a  suf- 
ficient number  .of  schools,  to  build  or  provide 
bouses,  furniture,  apparatus,  etc.;  also  pro- 
vides that  a  trustee  may  establish  and  main- 
tain in  Ilia  townslilp  at  least  one  graded  high 
school;  tliat  the  school  trustees  of  two  at 
more  school  corporations  may  establish  and 
maintain  joint  graded  high  schools;  that  a 
trustee,  instead  of  establishing  a  graded  high 
school,  may  pay  the  tuition  of  his  pupils  com- 
petent to  enter  such  school  to  another  school 
corporation,  such  payment  to  be  made  out  of 
the  special  school  revenue;  and  that  no  such 
graded  high  school  shall  be  built  unless  there 
are  at  least  15  common-school  graduates  of 
school  age  residing  In  the  county.  Section  2 
fixes  the  duration  of  the  term  of  school  in  each 
township,  and  empowers  the  trustee  to  "au- 
thorize a  local  tuition  levy  sufilclent  to  conduct 
a  six  months  term  of  school  each  year  based 
on  estimates  and  receipts  from  all  sources  for 
the  previous  year:  •  •  •  provided,  such 
levy  shall  not  exceed  the  limit  now  provided 
by  law."  Section  3  provides  that  the  "school 
trustees  shall  have  the  care  and  management 
of  all  property,  real  and  personal,  belonging 


to  their  respective  corporations  for  common- 
school  purposes,  except  the  congressional 
township  school  lands,  which  lands  sliall  be 
under  the  care  and  management  of  the  trustee 
of  the  civil  township,"  etc.  Opposing  counsel 
agree  that  the  latter  act  is  substantially  a  re- 
enactment  of  other  statutes  then  in  force,  and, 
as  section  4  repeals  "all  laws  and  parts  of  laws 
inconsistent  with  tliis  act,"  the  present  Import- 
ant question  is  to  determine  whether  there 
are  any  provisions  of  the  act  of  February  27, 
1899,  inconsistent  with  the  act  of  March  4th. 

There  are  some  general  rules  applicable  to 
the  repeal  of  statutes  tliat  may  be  briefly 
noted:  (1)  Repeals  by  implication  are  not 
favored.  (2)  Repeals  by  implication  are  rec- 
ognized only  when  the  earlier  and  later  acts 
are  repugnant  to,  or  are  irreconcilable  with, 
each  other.  In  such  case,  if  the  two  acts,  by 
a  fair  and  reasonable  interpretation,  can  be 
made  to  operate  in  harmony,  both  will  be 
upheld,  and  the  latter  one  will  not  I>e  re-  ° 
garded  as  repealing  the  former  by  construc- 
tion or  intendment.  (3)  Where  two  statutes 
relating  to  the  same  subject-matter  are  en- 
acted at  different  dates,  but  during  the  same 
session  of  the  Legislature,  the  presumption  is 
that  the  lawmaking  body  intended  that  both 
would  be  operative  and  should  be  construed 
together.  (4)  The  subsequent  action  of  the 
Legislature  with  reference  to  the  subject- 
matter  may  be  looked  to  and  consid«red  in 
determining  the  legislative  intent  as  to  a 
particular  act.  By  the  act  of  March  4,  supra, 
it  is  evident  there  was  no  direct  or  express 
repeal  of  that  part  of  i  township  reform 
law  pertaining  to  the  duties  of  school  trus 
tees.  An  express  or  direct  repeal  is  where 
the  repealed  act  is  speciflcally  designated  in 
the  repealing  act.  It  follows  that,  if  the  for- 
mer act  was  repealed.  It  was 'by  implication, 
unless  the  two  acts  are  repugnant  to  or  irre- 
concilable with  each  other.  It  has  been  de- 
clared that,  where  a  new  statute  covers  the 
whole  subject-matter  of  an  old  one,  adds  new 
provisions,  and  makes  changes,  and  where 
such  new  law,  whether  it  be  in  the  form  of 
nn  amendment  or  otherwise,  is  evidently  in- 
tended to  be  a  revision,  and  to  take  the  place 
of  the  old,  it  repeals  the  old  law  by  implica- 
tion. Nichols  V.  State,  27  Ind.  App.  444,  61 
N.  E.  e94;  Thomas  v.  Town  of  Butler,  139 
Ind.  245,  38  N.  E.  808;  Warford  ▼.  Sullivan, 
147  Ind.  14,  46  N.  E.  27.  The  act  of  March 
4th,  supra,  does  not  pretend  to  cover  the 
whole  subject-matter  of  the  act  of  February 
27th.  It  does  not  make  any  changes,  and  it 
is  evident  that  It  was  not  intended  to  be  a 
revision,  or  to  take  its  place.  Giving  to  it 
the  most  liberal  construction,  we  do  not  see 
where  it  is  repugnant  to  or  irreconcilable 
with  it 

The  two  acts  nnder  consideration  were 
passed  by  the  same  Legislature,  and  only  five 
days  elapsed  between  their  passage.  It  is 
too  well  understood  to  admit  of  debate  or 
conjecture  why  the  reform  law  was  passed. 
It  is  sufficient  to  say  that  it  was  to  correct 
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evils  which  had  grown  np  under  previous 
laws,  and  to  prevent  unwarranted-  raids  upon 
township  treasuries.  It  is  common  liistory 
of  the  state,  and  hence  courts  take  notice  of 
it,  that  many  of  the  evils  with  which  the 
people  and  the  Legislature  were  confronted 
grew  out  of  the  unlimited  authority  which 
township  trustees  assumed,  under  the  old 
law,  pertaining  to  their  duties  in  the  man- 
agement and  control  of  the  common  schools. 
It  was  to  curtail  and  limit  tlut  authority  In 
large  measure  that  caused  the  Legislature  to 
pass  the  township  reform  law.  If  tlie  act  of 
March  4th,  supra,  repealed  that  law,  as  con- 
tended by  appellee,  we  would  liave  to  con- 
clude tliat  the  Legislature,  after  having  en- 
acted a  law  looking  to  the  better  protection  of 
the  Interests  of  the  people  In  the  manage- 
ment and  control  of  township  business,  de- 
liberately attempted  to  undo  its  good  wort: 
by  passing  the  act  of  March  4tt>,  by  placing 
the  affairs  of  the  townsMps,  so  far  as  they 
pertain  to  the  management  and  control  of 
the  common  schools,  in  the  exclusive  control 
of  the  trustees,  where  they  rested  prior  to 
the  passage  of  the  reform  law.  This  would 
be  inconsistent  and  unreasonable,  and  we 
cannot  impute  to  a  co-ordinate  branch  of  the 
government  either  inconsistency  or  unreason- 
ableness. To  determine  the  Intent  of  the 
Legislature  courts  may  looli  to  subsequent 
legislation  pertaining  to  like  subject-matters. 

By  the  act  of  March  11,  1901  (Acts  1901,  p. 
415,  c.  185),  the  Legislature  amended  sections 
6  and  8  of  the  act  of  February  27,  1899,  su- 
pra. The  amended  section  6  contains  a  spe- 
cial provision  relating  to  the  construction  of 
school  buildings.  If  the  Legislature  Intended 
by  the  act  of  March  4,  1899,  supra,  to  repeal 
the  act  of  February  27,  1899,  supra,  that  per- 
tained to  the  duties  of  township  trustees  in 
the  management  and  control  of  schools,  it 
would  not  have  subsequently  amended  the 
law  it  so  intended  to  repeal,  by  injecting  into 
it  provisions  which  pertain  to  the  duties  of 
township  trustees  relating  to  the  expenditure 
of  money  for  the  common  schools.  As  above 
stated,  the  act  of  March  4,  1899,  supra,  was 
a  substantial  re-enactment  of  former  existing 
laws.  It  cannot  be  said  with  any  pretense 
of  reason  that,  if  the  Legislature  had  not 
passed  the  act  of  March  4,  1899,  townsUp 
trustees  would  not  have,l)een  subject  to  all 
the  provisions  of  the  township  reform  law. 
It  follows  that  the  re-«iactment  of  the  pre- 
existlDg  laws  did  not  affect  their  duties  or 
extend  their  powers  in  respect  to  the  reform 
law. 

That  courts  may  look  to  subsequent  legisla- 
tion in  determining  legislative  Intent,  see 
Sutherland  on  Statutory  Constructions,  §  311; 
Doggett  V.  Walter,  15  Fla.  355;  Bigelow  v. 
Forrest,  9  Wall.  399,  19  L.  Ed.  696;  Stout  v. 
Board,  etc.,  107  Ind.  343,  8  N.  E.  222;  May 
V.  Hoover  et  al.,  112  Ind.  455,  14  N.  E.  472; 
Bunt  V.  Lake  Shore,  etc.,  R.  Ck>.,  112  Ind.  69, 
13  N.  E.  263.  it  will  be  presumed  that  the 
Legislature,  In  enacting  the  latter  statute,  did 


not  intend  to  interfere  with  or  repeal  a  for- 
mer law  relating  to  the  same  subject-matter, 
unless  the  repugnancy  between  the  two  is  ir- 
reconcilable. Sutherland-  on  Stat  Con.  §  152; 
State  V.  Smith,  S»  Ind.  179;  State  v.  Wilis, 
112  Ind.  237,  13  N.  B.  722.  The  two  statute* 
under  consideration  were  enacted  on  different 
dates,  but  at  the  same  session  of  the  Legis- 
lature, and  both  relate  to  the  duties  of  town- 
ship trustees  In  relation  to  their  respective 
school  townships.  Under  such  conditions  and 
facts  the  presumption  will  be  indulged  that 
they  should  both  tie  operative,  and  should  be 
considered  together.  Sutherland,  Stat  Gdn. 
§  283;  Indiana,  etc.,  Co.  v.  State,  53  Ind. 
575;  Shea  et  al.  t.  City  of  Muncie,  148  Ind. 
14,  46  N.  E.  138;  State  v.  Rackley,  2  Blkf. 
249;  Wright  v.  Board,  etc.,  82  Ind.  335;  In- 
diana Central  Coal  Co.  v.  State,  53  Ind.  576. 

Counsel  for  appellee  Iiave  not  pointed  out 
any  satisfactory  reason  why  the  two  acts  are 
repugnant  to  or  irreconcilable  with  each  oth- 
er, and  we  are  nnable  to  see  any.  While  the 
latter  act  prescribes  certain  duties,  and 
clothes  townstilp  trustees  with  certain  pow- 
ers, which  existed  under  former  laws,  the 
reform  law  prescribes  methods  and  places 
upon  such  officers  wholesome  limitations. 
These  two  statutes  may  well  stand  together,, 
and,  this  being  true,  it  is  our  duty  to  con- 
strue them  in  pari  materia.  Board  of  Com- 
missioners, etc.,  V.  Marion  Trust  Co.  (Ind. 
App.)  65  N.  E.  589;  Shea  v.  City  of  Munde, 
supra,  and  authorities  there  cited. 

Having  reached  the  conclusion  that  the  lat- 
ter did  not  repeal  the  former  act,  the  law  as- 
applied  to  the  facts  disclosed  by  the  com- 
plaint is  settied  by  the  cases  of  Peck-Wil- 
liamson, etc.,  Ca  y.  Steen  School  Township,, 
etc.  (Ind.  App.)  66  N.  Bl  909,  and  Moss  y> 
Sugar  Ridge  Township,  etc  (Ind.  App.)  67  N> 
E.  460. 

The  complaint  fails  to  show  a  compliance 
with  the  provisions  of  the  statute,  and  by  ex- 
press language  of  section  11  of  the  act  the 
contract  for  the  purctiase  of  the  supplies  1& 
"null  and  void."  That  which  the  statute  de- 
clares to  be  "null  and  void"  cannot  be  made 
valid  by  judicial  construction  or  decision. 
The  contract  being  void,  title  to  the  property 
did  not  pass  to  appellant  and  whatever  rem- 
edy appellee  has  is  made  clear  by  tiie  case- 
last  cited. 

Judgment  reversed,  and  the  court  below  1» 
directed  to  sustain  the  demurrer  to  each  para- 
graph of  the  complaint 


(31  Ind.  App.  464> 

FT.  WAYNE  TRACTION  00.  v.  MORVIL- 

lUS. 

(Appellate  Court  of  Indiana,  Division  No.  L 

Oct.  13,  1903.) 

STREET      RAILROADS— PASSENGERS— INJURIES 
WHILE  ALIGHTING  FROM  CARS— EXCAVA- 
TIONS  IN   STREET— NEGLIGENCE. 
1.  A  street  car  company  operating  its  cars  on 

streets  in  which  the  city  had  made  excavations 

%  1.  See  Carrier!,  voL  9,  Cant.  Olx.  |  USL 
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was  gattty  of  actionable  negUcence  in  stopping 
its  cars  opposite  such  ezcavatlons  for  the  pur- 
pose of  letting  off  passengers  without  properly 
guarding  the  passengers  alighting,  or  warning 
them  of  the  danger,  of  which  ther  were  igno- 
rant, but  of  which  the  company  knew  or  was 
bound  to  know. 

Appeal  from  Circuit  Court,  Adams  County; 
D.  K.  Erwin,  Judge. 

Action  by  Frank  MorrlUos  against  the 
Ft  Wayne  Traction  Company.  Wtom  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Barrett  &  Morris,  for  appellant  Henry 
Colerick,  for  appellee. 

BLACK,  J.  The  appellee  recoyered  judg- 
ment against  the  appellant  for  damages  for 
a  personal  Injury.  The  complaint  showed  at 
length  and  with  particularity  that  the  ap- 
pellee Tras  a  passenger  on  the  car  of  the 
appellant,  which  was  propelled  by  electricity 
westward  on  Main  street,  and  bad  paid  his 
fare,  and  had  received  from  the  conductor  a 
transfer  ticket  entitling  him  to  be  carried  on 
another  car  on  Calhoun  street  northward 
from  its  Intersection  with  Main  street,  be- 
tween 9  and  10  o'clock  at  night.  The  car 
stopped  on  Main  street  on  the  east  line  of 
Calhoun  street,  and  the  appellee  descended 
for  the  purpose  of  taking  the  other  car,  then 
waiting  for  passengers  so  transferred.  Main 
street,  at  that  place,  between  the  car  track 
thereon  and  the  enrb  of  the  sidewalk,  upon 
each  side  of  the  street  bad  been  dug  down 
and  excavated  more  than  18  inches,  leaving 
the  foundation  or  bed  of  the  street  at  that 
place  8  feet  below  the  nearest  step  of  the 
car.  The  appellee  had  not  been  in  that  part 
of  the  city  for  many  months,  and  did  not 
know  of  sacb  condition  of  the  street  The 
night  was  dark,  and  the  shadow  of  the 
car  from  the  lights  on  Calhoun  street  covered 
the  excavation  at  the  place  of  the  steps. 
The  appellee  left  his  seat  and  went  to  the 
car  step,  to  leave  the  car.  He  placed  his 
left  foot  on  the  lowest  step,  and  reached  with 
his  right  foot  for  the  ground,  and  discovered 
tliat  be  could  only  reach  it  with  his  toe; 
and,  having  the  whole  of  Ills  weight  placed 
npon  bis  left  foot,  he  conld  not  remove  it 
in  order  to  Jump,  when  by  reason  of  such 
condition  his  body  became  overbalanced,  and 
he  fell  to  the  ground  from  the  step,  upon  his 
face  and  right  hand,  striking  the  ground  vio- 
lently, and  then  rolled  on  his  back,  when, 
upon  attempting  to  arise,  he  found  that  his 
right  hand  and  arm  were  useless  and  help- 
less by  reason  of  the  fall.  It  was  alleged 
that  the  appellant  knew,  and  ought  to  have 
known,  that  the  street  had  been  so  excavated 
at  the  point  where  it  stopped  Its  car  for  Its 
passengers  to  alight,  but  that  the  appellant; 
knowing  of  such  dangerous  condition  of  the 
street  at  tliat  point,  and  knowing,  as  it  did, 
that  it  was  dangerous  for  passengers  to 
alight  from  the  car  at  that  point,  carelessly 
and  negligently  stopped  at  that  point  for  its 
68  N.E.— 20 


passengers  to  leave  the  car,  knowing  of  the 
danger  as  aforesaid,  and  carelessly  and  neg- 
ligently did  so  without  providing  any  light 
or  other  warning  to  its  passengers,  and  that 
its  conductor  and  those  operating  its  car 
negligently  and  carelessly  omitted  and  fail- 
ed to  warn  the  appellee  or  any  of  Its  other 
passengers  on  that  car  of  such  dangerous  con- 
dition of  the  street  at  that  point  to  those 
attempting  to  leave  the  car  there.  The  com- 
plaint contained  other  averments  relating  to 
the  appellee's  injury,  and  concerning  the 
amount  of  damages. 

Counsel  for  appellant  have  discussed  the 
complaint  and  the  evidence,  and  an  instruc- 
tion wliich  the  court  refused  to  give  to  the 
Jury.  The  substance  of  the  whole  discus- 
sion is  thus  stated  in  the  appellant's  brief: 
"The  record  in  this  case  presents  clearly  and 
cleanly  for  decision  this  question:  Where  an 
electric  Lcompnny]  operates  its  cars  on  tracks 
in  a  city,  and  excavations  are  made  by  the 
city  on  parts  of  the  street  adjacent  to  such 
track,  is  it  the  duty  of  the  servants  of  the 
railway  to  notify  passengers  alighting  from 
the  cars  of  such  excavation,  when  the  cars 
are  stopped  to  let  off  passengers  immediately 
opposite  such  excavation?  We  Insist  not." 
The  case  to  which  counsel  have  called  our 
attention.  In  which  the  person  complaining 
of  the  common  carrier  of  passengers  was  in- 
jured by  reason  of  the  defectiveness  of  the 
street  after  having  alighted  from  the  con- 
veyance, and  while  proceeding  along  or  acroa^ 
the  street,  and  where,  therefore,  the  relation 
of  carrier  and  passenger  had  wholly  ter- 
minated. Is  not  in  point  in  the  case  at  bar. 
The  strict  obligation  of  the  carrier  of  pas- 
sengers continues  not  merely  while  the  pas- 
senger is  being  received  and  being  carried, 
but  also  while  he  is  leaving  or  alighting  from 
the  carriage  or  car  under  such  circumstan- 
ces that  it  may  properly  be  said  of  him  that 
he  Is  being  so  discharged  or  so  landed  by  the 
carrier.  The  relation  of  carrier  and  pas- 
senger had  not  ceased  when  the  appellee  re- 
ceived his  injury  under  the  circumstances  oe- 
talled  in  the  complaint.  The  action  does  not 
proceed  npon  the  theory  of  responsibility  of 
the  appellant  for  the  excavated  and  danger- 
ous condition  of  the  street.  The  plaintiff 
does  not  rely  upon  the  theory  of  the  actiona- 
ble wrong  of  a  person  or  corporation  in  pro- 
ducing or  maintaining  such  a  condition  of 
the  street,  resulting  In  injury  as  stated  in 
the  complaint;  but  the  case  proceeds  upon 
the  theory  of  the  responsibility  of  the  car- 
rier for  discharging  its  passengers  at  such  a 
dangerous  place,  of  whose  dangerous  char- 
acter it  knew  or  was  bound  to  take  notice, 
without  properly  guarding  him  from  injury, 
or  warning  him  of  the  danger  of  which  he 
was  Ignorant,  and  concerning  which,  under 
the  circumstances,  he  was  not  bound  to  take 
notice.  The  suggestion  of  the  appellant  con- 
cerning the  nature  of  the  action  is  palpably 
erroneous.  The  appellant,  through  its  serv- 
ants in  charge  of  the  car,  having  knowledge 
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of  the  condition  which  rendered  the  alight- 
ing In  the  dark  from  the  car  dangerous  for 
passengers  who  were  ignorant  of  the  excava- 
tion, owed  the  passenger  the  duty  of  taking 
reasonable  precautions  or  giving  reasonable 
warning  for  the  protection  of  the  passenger. 
Common  carriers  of  passengers,  including 
street  railway  companies,  are  bound  to  ex- 
ercise the  highest  degree  of  care  and  skill  and 
the  utmost  foresight  In  the  performance  of 
their  duty  as  carriers,  in  receiving,  trans^ 
porting,  and  discharging  their  passengers,  and 
are  responsible  for  any  injury  to  a  passenger 
through  neglect  of  any  reasonable  precaution 
for  the  prevention  of  such  injury.  Citizens' 
St  R.  Co.  ▼.  Xwiname,  111  Ind.  687,  13  N. 
B.  55. 
Judgment  afilrmed. 


(32  Ind.  App.  442) 

CHAAIBERtAIN  et  al.  T,  WATMIRB,^  , 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct  13.  1903.) 

MASTER  AND  SERVANT— DEATH  OF  SERVANT 
—PLEADING  —  COMPLAINT  —  DEFECTIVE  AP- 
PLIANCES—STATUTORY DUTY  TO  GUARD  MA- 
CHINERY—SPECIAL    VERDICT— NEOLIOENCE. 

1.  A  complaint  by  a  servant  against  his  maa- 
ttr  for  injuriea  caused  by  unsafe  appliances, 
which  does  not  allege  knowledge  on  the  part 
of  the  master  and  want  of  knowledge  on  the 
servant's  part  of  the  defects  charged,  is  insuQ- 
dent. 

2.  A  complaint  in  an  action  for  the  death  of 
a  servant  alleged  that  a  vat  used  in  the  mas- 
ter's business  was  allowed  by  the  master,  while 
filled  with  boiling  water,  to  remain  open,  with- 
out any  railing  or  safeguard;  that  deceased, 
while  handling  logs  in  the  vicinity  of  the  vat, 
was  furnished  with  a  defective  hook;  that  the 
book  slipped  from  a  log  handled  by  him,  caus- 
ing him  to  be  thrown  Into  the  vat  of  boiling  wa- 
ter, negligently  left  open  and  unguarded.  Held, 
that  the  negligence  relied  on  to  fix  the  master's 
liability  consisted  In  his  failing  to  guard  the 
vat  as  required  by  Bums'  Rev.  St.  1901,  { 
70871. 

3.  A  complaint  in  an  action  for  the  death  of  a 
servant  which  alleges  that  the  servant  fell  into 
a  vat  of  boiling  water,  and  that  the  master 
failed  to  guard  the  vat  as  required  by  Bums' 
Rev.  St  1901,  §  70871,  declaring  that  all  vats, 
etc.,  shall  be  guarded,  is  not  detective  for  fail- 
ing to  negative  the  exceptions  stated  in  a  sub- 
sequent clause,  it  not  being  Intended  by  the 
statute  that  there  should  be  any  exception  to. 
the  proper  guarding  of  vats. 

4.  A  special  verdict  in  on  action  for  the  death 
of  a  servant,  caused  by  his  falling  Into  a  vat  of 
boiling  water  while  at  work,  that  there  was  a 
safe  way  to  do  the  work,  that  the  safe  way 
was  the  customary  way,  that  decedent  knew 
such  way,  and  that,  if  he  had  done  the  work  in 
the  customary  way,  he  could  not  have  fallen  in- 
to the  vat  shows  that  decedent  was  guilty  of 
contributory  negligence,  precluding  a  recovery 
notwithstanding  the  general  verdict  in  favor  of 
plaintiff. 

Appeal  from  Circuit  Court,  Miami  County; 
J.  F.  Cox,  Judge. 

Action  by  lA>ul8a  Waymlre,  administratrix 
of  the  estate  of  William  B.  Waymlre,  deceas- 
ed, against  George  R.  Chamberlain  and  otb- 

1 1.  Be*  Master  sad  ServAnt,  vol.  ti.  Cent.  Olf.  U 
ni  8Bt. 

•  Eehaaring  denied.  70  N.  B.  SL 


ers.    From  a  judgment  for  plaintiff,  defrad- 
ants  appeal.    Reversed. 

Hitcbell  &  McClintic  and  Nott  N.  Antrim, 
for  appellants.  Reasoner  &  O'Hara  and 
Loveland  &  Loveland,  for  appellee. 

HENLET,  J.  This  was  an  action  for  dam- 
ages, commenced  by  appellee  against  appel- 
lauts,  on  account  of  the  alleged  death,  by 
wrongful  act  of  appellants,  of  appellee's  hus- 
band, one  William  EI  Waymlre,  and  of  whose 
estate  appellee  is  the  administratrix.  The 
complaint,  which  the  trial  court  held  suffi- 
cient upon  demurrer  for  want  of  sufficient 
facts,  was  In  one  paragrapii.  Appellants' 
answer  was  a  general  denial.  There  was  a 
trial  by  Jury,  and  a  verdict  and  Judgment  in 
favor  of  appellee.  The  assignment  of  er- 
rors presents  to  the  court  for  review  the 
action  of  the  trial  court  In  overruling  appel- 
lants' demurrer  to  the  complaint  in  overrul- 
ing the  motion  for  Judgment  upon  the  an- 
swers to  the  Interrogatories  returned  by  the 
Jury  with  the  general  verdict,  and  In  over- 
ruling the  motion  for  a  new  trial. 

The  substantial  averments  of  the  com- 
plaint are  that  appellants  are  partners  en- 
gaged In  the  manufacture  of  baskets;  that 
a  part  of  the  work  of  making  baskets  con- 
sists of  stripping  logs  of  their  bark  after 
submerging  them  in  a  vat  of  boiling  water, 
from  which  vat  they  are  passed  to  a  veneer- 
ing machine;  "that  on  the  18th  day  of  Au- 
gust 1898,  the  large  vat  so  used  as  aforesnid 
consisted  of  a  basin  about  six  feet  In  depth, 
with  the  top  projecting  about  six  inches  from 
the  surface  of  the  surrounding  ground,  and 
that  upon  said  date  the  said  defendants  [ap- 
pellants] wrongfully,  carelessly,  and  in  crim- 
inal violation  of  the  statute  of  the  state  of 
Indiana,  suffered  and  permitted  said  vat 
while  filled  with  boiling  water,  to  be  and 
remain  open  and  exposed,  without  any  rail- 
ing or  safeguard  or  protection  surrounding 
the  same,  to  serve  as  a  warning  or  protec- 
tion to  their  employes  and  others  who  came 
into  the  vicinity  thereof  In  the  course  of  their 
business  and  employment"  It  Is  further 
averred  that  the  said  decedent  was  at  the 
time  of  his  death  In  the  employ  of  appel- 
lants, and  whole  so  employed  was  engaged. 
In  the  line  of  bis  duty,  under  such  employ- 
ment in  handling  logs  In  the  immediate  vi- 
cinity of  the  vat  of  boiling  water,  and  was 
using  for  such  purpose  a  log  hook,  furnish- 
ed by  the  appellants  as  a  suitable  and  neces- 
sary tool  for  that  purpose;  that  it  was  neces- 
sary that  such  tool,  so  furnished,  should  be 
firm,  and  should  have  a  keen,  sharp  point  In 
order  that  the  person  using  it  could  grasp 
the  log  firmly  and  move  it  with  certainty  and 
precision;  that  on  the  said  date  the  appel- 
lants wrongfully,  carelessly,  and  negligently 
put  Into  the  hands  of  decedent  a  log  book 
made  of  a  round  bar  of  Iron,  five-eighths  of 
an  inch  In  diameter,  and  curved  at  one  end, 
with  the  end  of  ttie  book  dressed  to  a  poin^ 
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bat  tbat  said  point  bad  been  by  appellants 
negligently  suffered  to  become  and  remain 
so  blunt  and  dull  that  it  would  not  grasp  a 
log,  but  would  slip  wben  applied,  and  by 
reason  of  the  lightness  and  weakness  of  the 
bar  from  which  it  was  made,  the  hook  would 
bend  and  straighten  under  the  weight  of  the 
logs,  in  handling  them;  that  while  appellee 
was  so  employed  in  handling  logs  near  the 
va^  and  by  reason  of  the  defective  log  book, 
the  said  book  slipped  from  a  log  uelng  han- 
dled by  him,  and  he  was  thrown  into  the  vat 
of  boiling  water  so  negligently  left  open 
and  unguarded,  In  consequence  ol  which  be 
lost  his  life. 

If  the  complaint  was  drawn  upon  the  the- 
ory that  the  decedent's  death  was  the  proxi- 
mate result  of  the  defective  log  hook,  it 
would  be  Insufficient,  because  It  wholly  falls 
to  allege  knowledge  on  the  part  of  appel- 
lants, and  the  want  of  knowledge  on  the 
part  of  decedent,  of  the  defects  charged. 
Creamery  Package  Co.  v.  Hotsenplller,  24 
Ind.  App.  122,  56  N.  R  250,  and  cases  Cited. 
We  construe  the  complaint,  however,  upon 
the  theory  that  the  negligence  relied  upon 
to  ta  appellant's  liability  consisted  of  the 
violation  of  a  positive  statute,  In  failing  to 
protect  or  guard  the  vat  of  bolting  water. 
The  pleader  manifestly  so  Intended.  Our 
statute  provides  (see  section  70871,  Bums' 
Rev.  St.  1901),  "•  •  •  All  vats,  pans, 
saws,"  etc.,  "and  machinery  of  every  de- 
scription shall  be  properly  guarded,  and  no 
person  shall  remove  or  make  Ineffective  any 
safe-guard  around  or  attached  to  any  planer, 
saw,  belting,  shafting  or  other  machinery,  or 
around  any  vat  or  pan,  while  the  same  Is 
In  use,  unless  for  the  purpose  of  immediately 
making  repairs  thereto,  and  all  such  safe- 
guards shall  be  promptly  replaced."  It  Is 
contended  by  counsel  that  the  complaint  Is 
insufficient  because  It  does  not  In  terms  neg- 
ative the  exception  in  the  statute.  Our  Su- 
preme Court,  in  Cleveland,  etc.,  Ry.  Co.  v. 
Gray,  148  Ind.  266,  46  N.  B.  675,  declared  the 
law  to  be  that  "where  a  breach  of  a  statu- 
tory declaration  of  duty  Is  alleged,  and  ex- 
ceptions are  found  in  the  statutory  declara- 
tion of  duty,  the  pleader  must  show  that  the 
breach  is  not  included  In  the  exception.  But 
if  the  exception  Is  stated  In  a  subsequent 
clause  or  section  of  the  statute,  then  such  ex- 
ception- shall  be  shown  by  way  of  defense 
to  the  action."  The  objection  to  the  com- 
plaint In  this  case  is  therefore  not  tenable, 
because  the  exception  is  stated  In  a  subse- 
quent clause,  and  it  Is  not  Intended  by  the 
statute  that  there  shall  be  any  exception  to 
the  pn^er  guarding  of  the  vats,  etc.,  named 
in  the  statute,  but  the  exception  refers  to 
the  removal  of  the  guards  after  the  same 
have  been  placed  for  the  purpose  of  repair- 
ing the  guarded  vats,  machinery,  etc. 

The  jury  found,  by  answers  to  Interroga- 
tories returned  with  the  general  verdict, 
that  there  was  a  straight  iron  bar,  about 
tbree  feet  long,  which  was  sound  and  strong, 


provided  by  appellants,  antf  which  was  used 
by  the  employes  in  moving  logs  on  the  plat- 
form, and  that  there  was  nothing  to  have 
prevented  decedent  from  standing  on  the 
north  side  of  the  log  and  pulling  the  west  end 
of  the  log  away  from  the  vat,  and  that  If 
decedent  had  stood  on  the  north  side  of  the 
log,  and  pulled  It  to  the  north  and  east,  be 
could  not  have  fallen  into  tbe  vat,  even  If 
the  hook  had  slipped  off  the  log.  It  is  con- 
tended that  these  findings  show  that  decedent 
was  guilty  of  negligence  contributing  to  his 
injury,  and  that  the  trial  court  erred  in  over- 
ruling appellants'  motion  for  Judgment  in 
their  favor.  We  think  it  proper  In  this  con- 
nection to  describe  the  situation  of  the  vats 
and  othw  machinery,  and  the  usual  manner 
of  performing  the  work  In  which  decedent 
was  engaged,  as  the  same  was  found  by  tbe 
Jury.  There  were  two  vats.  In  size  22  feet 
north  and  south,  12  feet  4  Inches  east  and 
west,  and  8  feet  deep.  These  vats  were  fill- 
ed with  boiling  water,  and  were  sep.arated 
by  a  partition  running  north  and  south.  In 
these  vats  the  logs  were  submerged  prior  to 
being  stripped  of  their  bark  and  passed  to 
the  veneering  room.  These  vats  were  Imme- 
diately west  of  the  veneering  room,  and  sep- 
arated from  It  only  by  a  narrow  walk.  There 
was  a  platform  9  feet  3  inches  wide  Immedi- 
ately north  of  and  adjoining  the  vats,  which 
extended  east  into  the  room  where  the  ve- 
neering macblne  was  located.  The  top  of 
the  vats  was  11  Inches  higher  than  the  plat- 
form. In  the  process  of  converting  the  logs 
into  baskets,  it  was  the  custom  to  draw 
tbe  logs  from  tbe  vats  onto  tbat  portion  of 
the  platform  which  was  located  immediately 
west  of  and  adjoining  the  building  In  which 
the  veneering  machine  was  located,  and 
there  strip  the  logs  of  their  bark  before  pass- 
ing them  to  the  veneering  room.  It  was  tbe 
custom  and  practice  to  strip  the  bark  from 
the  logs  after  they  were  drawn  out,  and 
while  the  logs  lay  in  a  north  and  south  di- 
rection, and  practically  parallel  with  tbe 
building  containing  the  veneering  machine. 
The  decedent  knew  of  the  custom  of  doing 
this  work  at  the  time  he  received  the  Injury 
from  which  he  died,  but,  contrary  to  this 
custom,  he  himself  had  placed  the  log  so  that 
it  was  lying  in  an  easterly  and  westerly  di- 
rection, parallel  with  the  vats,  and  in  try- 
ing to  move  It  with  the  hook,  with  his  back 
to  tbe  vats,  the  hook  slipped  oft,  and  he  fell 
into  the  boiling  water.  Decedent  was  a  man 
30  years  old,  active  and  Intelligent,  and  pos- 
sessed of  all  his  faculties.  Appellants  hav- 
ing violated  the  statute,  the  doctrine  of  as- 
sumed risk  has  no  application  to  tbe  case- 
made  by  appellee's  complaint.  Island  Coal 
Co.  V.  Swaggerty  (Ind.  Sup.)  62  N.  E.  1103; 
Montelth  v.  Kokomo,  etc.,  Co.  (Ind.  Sup.)  64 
N.  E.  010,  58  L.  R.  A.  944. 

But  the  question  remains,  do  the  facts, 
found  show  the  decedent  was  guilty  of  neg- 
ligence contributing  to  his  injury?  Tbe  neg- 
ligence of  appellants  In  failing  to  properly 
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gruard  tbe  rat  la  eBtablished  both  by  the  gen- 
eral Terdlct  and  by  the  special  findlnxa.  Tbe 
general  verdict  necessarily  establlsbes  dece- 
dent's freedom  Irom  fault,  but  the  jury  clear- 
ly and  conclusively  found  by  the  interroga- 
tories and  answers  that  there  was  an  abao- 
Intely  safe  way  to  do  the  woik,  that  the 
safe  way  was  the  customary  way,  and  that 
decedent  knew  this  safe  and  customary  way. 
It  seems  to  ua  that  the  facts  found  place 
this  case  squarely  within  the  rule  announced 
in  Consolidated  Stone  Co.  v.  Redmon,  23 
Ind.  App.  319,  65  N.  B.  454,  In  which  case 
this  court  said:  "We  take  it  to  be  the  law 
tbat  it  there  are  two  ways  of  performing  an 
act,  one  of  which  is  attended  with  peril  or 
danger,  and  the  other  is  absolutely  safe  from 
danger,  and  the  person  performing  the  act 
upon  his  own  volition  chooses  tbe  dangerous 
way  and  Is  injured,  he  cannot  call  upon  hia 
employers  to  respond  In  damages." 

Tbe  trial  court  ought  to  have  sustained  ap- 
pellants' motion  for  Judgment  In  their  favor. 
The  Judgment  la  reversed,  with  Instructiona 
to  the  trial  court  to  sustain  appellants'  mo- 
tion for  Judgment  upon  the  facts  found  by 
the  Jnry  by  way  of  answera  to  Interroga- 
torlea. 


m  Ind.  A.DP.  441) 

BALTIMORE  ft  O.  8.  W.  B.  CO.  T,  HEN- 
DERSON. 

<App«llat«  Conrt  of  Indiana,  Division  No>  9. 
Oct.  13,  1903.) 

MASTER  AND  SERVANT— NEOLIOENCE— PROXI- 
MATE CAUSE  OF  INJURY— FINDINaS—SUPPI- 
CIENCY  OF  EVIDENCE— APPEAL,— BILL  OP  BX- 
CBPTIONS— SIONATORB  OP  JUDGE. 

1.  Where  the  bill  of  exceptions  containing  the 
evidence  was  filed,  as  appears  by  an  order-tx>ok 
entry,  on  the  day  following  that  on  which,  ac- 
cording to  its  face,  it  waa  signed,  it  sufficiently 
appears  that  the  bill  waa  filed  after  being 
algned  by  the  trial  Judge. 

2.  Gangs  of  men  in  tne  employment  of  a  rail- 
road, engaged  in  the  same  work,  and  returning 
from  their  day's  labor  on  different  liand  cars, 
•re  fellow  Bervants. 

8.  Where,  in  an  action  for  injories  sustained 
by  a  section  hand  while  riding  on  a  hand  car, 
owing  to  another  hand  car  having  run  into  the 
one  on  which  he  was  riding,  the  complaint  al- 
leged tbat  the  negligence  of  the  master  con- 
sisted in  falling  to  provide  the  colliding  car 
with  a  proper  brake,  the  question  whether  such 
negligence  was  the  proximate  canse  of  the  in- 
Jury  was  one  of  fact. 

4.  A  section  hand  was  riding  on  a  hand  car, 
when  be  was  injured  owing  to  it  being  run  into 
by  another  hand  car  which  had  been  following 
it;  and  in  an  action  for  the  injuries  the  evi- 
dence showed  that  tbe  second  car  had  several 
times  during  the  journey  run  into  the  car  on 
which  plaintiff  was  riding,  and  It  was  not  shown 
that  any  effort  had  been  made  to  avoid  so  do- 
ing by  the  use  of  a  brake  or  otherwise.  Held, 
that  the  negligence  of  those  in  charge  of  the 
second  car,  and  not  the  master's  failure  to  equip 
the  second  car  with  a  sufficient  brake,  waa  the 
proximate  cause  of  tbe  injury. 

Appeal  from  Circuit  Court.  Jackson  Comi- 
ty; Thomas  B.  Buakirk,  Judge. 

Action  by  James  F.  Henderson  against  the 
Baltimora   4k    Ohio   Southwestern   BallroaJ 


Company.     From  a  Judgment  for  plalntllt, 
defendant  appeals.    Reversed. 

McMullen  &  McMollens  and  O.  H.  Mont- 
gomery, for  appellant  Burrell  &  Prince  and 
S.  A.  Barnes,  for  appellee. 

ROBT,  J.  This  action  was  brought  to  re- 
cover damages  on  account  of  personal  in- 
juries. There  was  a  verdict  for  $2,000,  with 
answers  to  interrogatories.  Judgment  on  the 
verdict 

The  appellee  was,  as  shown  by  the  evi- 
dence, on  April  10th  in  the  employment  of 
appellant,  working  along  Its  right  of  way,' 
and  at  about  8:20  p.  m.  of  said  day  started 
from  a  point  six  miles  east  of  Seymour  to  go 
to  said  town.  He  and  five  others  similarly 
engaged  put  a  hand  car  on  the  track,  and 
propelled  it  west  toward  their  destination, 
the  day's  work  having  been  prolonged  be- 
yond the  usual  hours.  A  second  hand  car 
was  placed  upon  the  track  behind,  and  in  a 
short  time  followed  the  first  one.  Tbe  sec- 
ond car  was  larger  and  faster  than  the  first 
one.  Its  crew  consisted  of  from  eight  to 
twelve  men.  The  second  car  caught  np  with 
the  first  one  a  little  while  after  they  started. 
It  made  one  stop  before  the  accident  The 
first  car  made  none.  The  evidence  as  to 
the  rate  of  speed  at  which  tbe  cars  were 
running  at  that  time  varies  greatly.  Wit- 
nesses testifying  for  appellee  placed  tbe  rate 
of  speed  as  low  as  five  miles  an  hour.  One 
witness  testified  that  the  cars  were  "run- 
ning as  fast  as  they  could."  Tbe  appellee 
testified  in  substance  as  follows:  "When  we 
started  out  we  were  not  more  than  a  rail's 
length  apart.  We  had  gone  about  half  a 
mile  or  a  quarter,  I  expect  when  tbey  caught 
up  and  bumped  Into  u&  We  didn't  stop  when 
they  bumped  into  us;  Just  kept  going  on. 
We  ran  about  the  length  of  a  T  rail  with  the 
two  cars  against  each  other.  Then  they 
slacked  up  when  they  struck  tliat  car.  Then 
we  went  on  about  a  quarter  before  they 
struck  us  tbe  next  time.  They  kept  running 
In  and  bumplnig  onto  us  after  we  got  across 
Mutton  creek  for  about  a  mile.  They  had 
bumped  Into  ua  before  we  got  to  Mutton 
creek,  three  different  times,  and  after  we  got 
about  a  mile.  Tbey  bumped  into  us  about 
half  a  dozen  times  before  we  got  to  Mutton 
creek,  and  going  the  next  mile  tbey  bumped 
Into  us.  Tbe  next  time  when  tbey  bumped 
Into  OS  the  two  cars  left  the  track.  Both 
cars  went  off  tbe  track  together  when  they 
bumped  into  us.  Tbey  bumped  into  us  while 
my  car  was  going,  and  we  were  going  pretty 
fast  We  were  going  about  16  miles  an  hour 
—15  or  20  miles  an  hour.  I  couldn't  tell  ex- 
actly, but  near  15  or  20  miles  an  hour;  tbat 
Is  my  best  Judgment  The  car  following  us 
caused  our  car  to  be  derailed,  and  both  came 
off  togetlier.  Just  as  they  struck  our  car, 
we  both  went  off  together.  I  suppose  tb«> 
other  car  knocked  us  off  the  track.  Ther 
iMd  bumped  Into  VM,  taA  aboot  th*  twaittb 
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time  they  bumped  Into  us  they  knocked  us 
off  the  track.  When  they  knocked  ua  off  I 
was  helping  to  propel  the  car,  'working  the 
lever,  and  was  facing  the  west.  The  first  I 
knew  that  they  were  coming,  my  back  was 
toward  them,  and  I  heard  them  holler,  'Get 
out  of  the  way!'  The  first  I  knew  of  their 
coming  was  when  the  car  struck  ours,  except 
that  I  heard  them  say,  'Get  out  of  the  way!' 
The  two  cars  locked  together  and  raised  the 
front  end  of  our  car,  I  think,  over  the  rails. 
The  two  cars  have  handholds  on  each  end, 
and  they  came  together  with  such  force  they 
stuck  these  together.  The  handholds  are  near 
the  center.  They  are  fastened  underneath, 
fastened  on  the  arm  of  the  car.  They  are  of 
wood,  and  stick  out  about  eight  or  ten  inches. 
There  are  two  on  each  end  of  the  car.  They 
are  probably  two  inches  through  and  about 
a  foot  from  the  side  of  the  car.  I  couldn't 
say  whether  Teepe's  car  run  on  the  top  or 
at  the  Bide  of  our  car,  but  his  car  bore  down 
on  the  rear  end  of  ours  and  raised  the  front 
end  up.  The  front  wheels  of  the  car  went 
off  first,  and  left  the  hind  wheels  of  my  car 
between  the  rails;  two  of  the  wheels  of 
my  car  were  outside  the  rails,  one  front 
wheel  and  one  hind  wheel.  I  was  thrown  in 
front  of  the  car."  The  evidence  further 
shows  that  those  operating  the  second  car 
knew  the  condition  of  the  brake  thereon; 
that  they  stopped  the  car  by  reversing  the 
handles.  No  attempt  was  made  to  use  the 
brake  In  order  to  avoid  the  collision.  The 
foreman  in  charge  of  the  second  car,  testify- 
ing for  appellant,  said  that  the  brake  was 
in  fair  condition,  and  that  be  could  have 
stopped  the  car,  at  the  rate  it  was  running, 
within  10  feet  Other  evidence  tends  to 
show  that  the  brake  was  not  in  good  repair, 
and  that  the  car  conld  not  be  stopped  by  its 
nse. 

The  paragraphs  of  complaint  upon  which 
the  cause  was  tried  contained  two  specific 
charges  of  negligence:  First.  "And  "that  the 
appellant  had  carelessly  and  negligently  fail- 
ed to  equip  said  band  car  so  following 
the  one  upon  which  the  appellee  was  riding 
with  proper  and  sufiBcient  brakes  to  regulate 
and  control  its  speed,  and  bad  permitted  the 
brake  on  said  car  which  was  following  the 
one  on  which  the  appellee  was  riding  to  be- 
come worn  and  out  at  repair,  so  that  it 
woold  and  could  not  regulate  the  movement 
of  the  car.  And  that  at  a  certain  place  on 
the  road  where  the  descent  was  steep  that 
the  car  following  the  one  on  which  the  ap- 
pellee was  riding  became  unmanageable  and 
uncontrollable  on  account  of  the  unsafe,  in- 
sufficient, worn-out,  and  defective  brake,  and 
that  It  run  against  the  one  on  which  appel- 
lee was  riding  with  such  force  that  the  car 
was  derailed,  and  thus  he  received  bis  In- 
juries." Second.  That  appellee's  hand  car 
was  defective  by  reason  of  a  bent  axle.  The 
Jury,  in  answer  to  Interrogatories,  found  the 
nonexistence  of  the  last  alleged  defect.  The 
finding  is  in  accord  with  the  evidence,  and 


this  specification  of  negligence  does  not,  in 
view  thereof,  require  further  consideration. 
The  effect  of  the  general  verdict  is  to  find 
that  the  defective  brake  was  the  proximate 
cause  of  the  injury  complained  of  as  al- 
leged. The  interrogatories  are  answered  to 
that  effect 

Before  taking  up  the  merits  of  the  respec- 
tive cbntentlons,  appellee's  point  that  the 
evidence  is  not  in  the  record  is  entitled  to 
consideration.  The  bill  containing  the  evi- 
dence was  signed,  as  appears  upon  its  face, 
on  April  28,  1902.  It  was  filed,  as  is  shown 
by  an  order-book  entry,  on  the  following 
day,  April  29th.  It  does  therefore  sufficient- 
ly appear  that  the  bill  was  filed  after  being 
signed  by  the  trial  Judge.  Oster  v.  Broe,  64 
N.  E.  918. 

The  "gangs"  of  men  upon  the  two  hand 
cars  were  In  the  employment  of  the  same 
master  in  the  same  work.  The  day's  labor 
was  ended,  and  they  were,  with  the  section 
foreman,  going  home.  They  were,  within  all 
the  authorities,  fellow  servants.  Capper  v. 
LouisviUe,  etc.,  R.  Co.,  103  Ind.  306,  2  N.  E. 
749;  Pehrce  v.  Oliver,  18  Ind.  App.  87,  47 
N.  B.  485;  Hodges  v.  Wheel  Co.,  152  Ind. 
680,  52  N.  E.  391,  54  N,  E.  383;  Justice  v. 
Penn.  Co.,  130  Ind.  321,  30  N.  B.  303.  In 
order  to  fix  liability  upon  appellant.  It  de- 
volved upon  appellee  to  establish  the  truth 
of  that  averment  contained  in  his  complaint 
to  the  effect  that  its  negligence,  as  specified, 
caused  the  injury  complained  of;  In  other 
words,  that  the  defective  brake  was  its  prox- 
imate cause.  This  was  a  question  of  fact. 
Railroad  Co.  v.  Martin  (Ind.  App.)  65  N.  E. 
591.  There  Is  no  room  for  other  inference 
than  that  those  operating  the  second  car 
caused  the  collision  and  the  resulting  Injury 
to  plaintiff  by  the  reckless  manner  in  which 
the  same  was  run.  They  knew  the  condition 
of  the  brake.  In  the  absence  of  the  testi- 
mony to  the  effect  that  it  was  said,  when  the 
stop  before  referred  to  was  made,  that  the 
brake  was  not  good,  It  Is  apparent  that  those 
using  a  hand  car  not  only  can  see  and  know 
the  condition  of  Its  brakes,  but  would  find  it 
difficult  to  avoid  knowing  It  Taking  the 
car  as  it  was,  it  became  their  duty  to  so  man- 
age it  as  not  to  inflict  injury  upon  others. 
Their  recklesBuess  in  running  at  the  rate  of 
speed  and  in  such  proximity  to  the  first  car 
as  they  did  is  wholly  inexcusable.  The  rear 
car  "bumped"  the  forward  one  repeatedly. 
It  does  not  appear  that  any  effort  was  made 
to  avoid  so  doing.  It  did  not  probably,  oc- 
cur to  them  that  running  against  the  more 
slowly  moving  car  would  derail  it  That  It 
did  so  is  an  essential  element  to  appellee's 
recovery.  It  appears  that  there  was  neither 
inclination  nor  attempt  to  use  the  brake  be- 
fore tbe  collision.  The  appellant's  total 
failure  to  equip  its  car  with  a  brake  would 
not,  therefore,  seem  to  be  even  a  remote 
cause  of  the  collision.  It  might,  with  mor^ 
plausibility,  be  argued  that  appellant  should 
respond  in  damages  for  having  furnished  Its 
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reckless  employes  with  a  hand  car  geared  to 
a  speed  faster  than  the  one  ahead  of  them, 
thereby  making  It  possible  for  them  to  over- 
take the  first  car,  than  that  It  be  held  lia- 
ble for  furnishing  a  defective  brake  which 
they  did  not  try  to  use.  The  alleged  defect 
was  not  the  proximate  cause  of  the  injury. 
Clarke  v.  Penn.  Co.,  182  Ind.  199,  31  N.  E. 
808,  17  L.  R.  A.  811;  Neutz  v.  Coal  Co.,  139 
Ind.  411,  88  N.  E.  324,  39  N.  E.  147.  This 
conclusion  requires  a  reversal  of  the  Judg- 
ment, and  renders  the  decision  of  other  ques- 
tions unnecessary. 

Judgment  reversed.  Cause  remanded,  with 
Instructions  to  sustain  appellee's  motion  for 
a  new  trial,  and  for  further  proceedings  not 
Inconsistent  herewith. 


(81  Ind.  App.  tltt 
KING  et  ux,  V.  MORRISTOWN  FUEL  & 

LIGHT  CO.  et  al. 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Oct  15,  1908.) 

LBASB— CONSIDERATION— FAILURE  TO  PAT 
CASH   CONSIDERATION— EF- 
FECT—EXCEPTIONS. 

1.  A  lease  gave  to  the  lessee  the  exclusive 
right  to  drill  for  and  operate  oil  or  gas  wells  on 
certain  lands  of  the  lessor  as  long  as  oil  or  gas 
should  be  found  in  sufflcient  quantity.  It  stipu- 
lated that  the  lessor  should  have  gas  for  do- 
mestic purposes  from  the  pipe  lines  of  the  lessee, 
and  $2o  per  year  for  the  location  of  a  well  on 
a  certain  tract,  payable  yearly  in  advance, 
whether  a  well  was  drilled  or  not,  and  $25  per 
year  for  each  well  drilled  on  the  tract  there- 
after. Held,  that  the  consideration  of  the  lease 
consisted  of  the  $25  in  money  and  the  use  of 
the  gas  therein  provided  for,  as  an  entirety,  and 
while  the  lessor  continued  the  use  of  the  gas 
be  could  not  recover  possession  of  the  land  oe- 
cause  of  the  lessee's  failure  to  pay  the  cash  rent 
on  the  dates  fixed  in  the  lease. 

2.  An  exception  to  the  court's  conclusions  of 
law  admits  the  correctness  of  the  facts  found 
by  the  court. 

Appeal  from  Circuit  Court,  Shelby  Coun- 
ty;  Douglas  Morris,  Judge. 

Action  by  Armstead  King  and  wife  against 
the  Moirlstown  Fuel  &  Light  Company  and 
another.  From  a  Judgment  granting  Insuffi- 
cient relief,  plaintiffs  appeal.    Affirmed. 

Tbos.  B.  Adams  and  John  F.  Walker,  for 
appellants.  Hord  &  Adams  and  Smith, 
Gambern  &  Smith,  for  appellees. 

OOMSTOOK,  P.  J.  This  was  an  action  by 
the  appellants,  Armstead  King  and  Nancy 
King,  his  wife,  against  the  appellees,  the 
Morrlstown  Fuel  &  Light  Company  and  the 
Rushvllle  Natural  Gas  Company,  to  recov- 
er possession  of  certain  real  estate,  and  dam- 
ages for  Its  detention.  The  court  made  a 
special  finding  that  the  appellants  were  not 
entitled  to  recover  possession  of  the  land, 
but  that  they  were  entitled  to  recover  rent 
due  therefor,  in  the  sum  of  $53.50,  and  costs, 
and  Judgment  was  rendered  In  tbeir  favor 
accordingly. 

The  complaint  was  in  three  paragraphs. 
No  question  Is  raised  as  to  the  sufficiency  of 


either.  Appellants  assign  as  error  the  ac- 
tion of  the  court  in  overruling  their  demur- 
rers to  the  second  paragraph  of  answer  and 
to  the  second  paragraph  of  answer  to  the 
third  paragraph  of  their  complaint,  respect- 
ively, and  that  the  court  erred  in  Its  first, 
second,  and  third  conclusions  of  law,  and 
each  of  them.  The  third  paragraph  of  the 
complaint  was  filed  after  appellee  had  an- 
swered the  first  and  second  paragraphs  of 
the  complaint  The  following  abstract  of  the 
complaint  is  from  the  appellants'  brief:  The 
first  paragraph  Is  for  the  possession  of  real 
estate  described  In  the  complaint,  and,  lu 
substance,  complains  of  the  defendants,  and 
says  that  they  were  wrongfully  and  unlaw- 
fully in  possession  of  said  real  estate,  and 
gas  well  thereon  situated,  and  that  they 
were  wrongfully  and  unlawfully  using  the 
plaintiffs'  gas,  and  claiming  damages  from 
the  defendants  for  such  unlawful  detention 
of  real  estate  and  gas  well,  and  for  the  value 
of  the  gas  taken  from  the  said  well  after 
they  wrongfully  continued  In  the  possession 
of  the  same.  The  second  paragraph  is  the 
same  in  substance  as  the  first  The  third 
was  substantially  the  same  as  the  first,  ex- 
cept that  it  averred  that  under  a  contract 
with  the  Morrlstown  Fuel  &  Light  Company 
on  the  1st  day  of  September,  1898,  the  plain- 
tiffs leased  one-fourth  of  an  acre  in  the 
northeast  corner  of  a  34-acre  tract  of  land 
described  In  said  complaint,  and  gave  the 
defendants  $77  for  drilling  a  gas  well  on 
said  one-fourth  acre  tract  of  land;  that  the 
defendant  the  Morrlstown  Fuel  &  Light 
Company,  in  case  It  found  gas  in  paying 
quantities,  was  to  furnish  gas  at  appellants' 
residence,  for  the  plaintiffs  to  have  fuel  and 
light;  that  said  well  was  drilled  by  said 
defendants,  and  said  plaintiffs  supplied  with 
gas,  which  plaintiffs  should  be  entitled  to  so 
long  as  said  well  yielded  gas;  that  the  plain- 
tiffs ever  since  the  digging  of  said  well  have 
been  enjoying  said  gas  according  to  the  terms 
of  the  contract  The  defendants  demurred 
to  the  sufficiency  of  these  paragraphs  of  com- 
plaint, which  demurrers  were  overruled  by 
the  court.  The  several  paragraphs  of  com- 
plaint describe  the  land  leased  In  five  differ- 
ent tracts,  one  consisting  of  84  acres,  and 
one  of  4  acres.  Substantially  said  affirma- 
tive paragraphs  of  answer  alleged  that  on 
the  9th  day  of  January,  1899,  the  plaintiffs 
executed  a  lease  to  tbe  defendant  the  Mor- 
ristown  Fuel  &  Light  Company  of  tbe  real 
estate  described  in  the  complaint,  a  copy  of 
which  lease  was  filed  therewith,  and  which 
lease  is  the  same  lease  mentioned  in  the  com- 
plaint. By  the  terms  of  the  said  lease,  said 
lessee  was  given  the  exclusive  right  to  drill 
and  operate  for  oil  or  gas  on  the  lands  de- 
scribed In  tbe  complaint,  and  the  right  to  lay 
pipes  on,  along,  and  across  said  lands,  and 
to  remove  pipes,  tools,  machinery,  and  fix- 
tures therefrom,  at  the  discretion  of  tbe 
lessee,  which  lease  should  continue  in  force, 
for  the  benefit  of  tbe  lessee  or  its  assigns,  as 
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long  as  gas  or  oil  should  be  fonnd  In  suflB- 
cient  quantity  to  market  and  pipe  away,  at 
the  discretion  of  said  lessee;  that  in  con- 
sideration of  said  grant  it  was  provided  that 
the  lessors  were  to  have  gas  fqr  domestic 
purposes  in  their  dwelling  house,  and  two 
fires  and  two  lights  in  the  tenant  house  on 
said  premises,  which  gas  was  to  be  taken 
from  the  pipe  lines  of  the  lessee,  and  $25 
per  year  for  the  location  of  a  well  on  the 
four-acre  tract  In  section  4,  commencing  No- 
vember 1,  1899,  and  payable  yearly  in  ad- 
vance, whether  a  well  was  drilled  on  said 
four-acre  tract  or  not,  and  $25  per  year 
for  each  well  drilled  on  said  land  thereafter; 
that  after  the  execution  of  said  lease  said 
Morrlstown  Fuel  &  Light  Company  entered  on 
said  fonr-«cre  tract  of  plaintiffs,  and  drilled 
a  well  from  which  gas  flowed  In  paying 
quantities,  and  immediately  thereafter  the 
plaintiffs  began  the  use  of  said  gas  in  their 
dwelling  and  tenant  house,  as  provided  In 
said  lease,  and  continued  to  so  use  the  same 
continuously  up  to  this  time,  and  are  still 
tn  full  use  and  enjoyment  of  said  gas,  which 
Is  of  the  value  of  $100  per  year;  that  on  the 
11th  day  of  September,  1809,  said  Morris- 
town  Fuel  &  Light  Company  sold  and  assign- 
ed said  lease  to  the  defendant  the  RushviUe 
Natural  Gas  Company,  which  is  now  the 
owner  of  the  same,  and  that  within  a  few 
days  after  the  first  day  of  November,  1899, 
when  said  $25  became  due  as  aforesaid,  said 
Rushvllle  Natural  Gas  Company  sent  its 
check  to  plaintiffs  In  payment  of  the  same, 
which  check  plaintiffs  refused  to  accept,  and 
on  the  28th  day  of  December,  1899,  said 
company  tendered  said  sum  of  $26  to  tbe 
plaintiffs  in  gold,  which  tender  the  plaintiffs 
refused  to  accept,  and  the  defendant  now 
brings  Into  court  with  this  answer,  tot  the 
use  of  the  plaintiffs,  said  $25  in  gold.  Tbe 
defendants  further  say  that  the  only  well  lo- 
cated or  drilled  on  plaintiffs'  land  is  the  one 
-on  tbe  four-acre  tract  aforesaid,  and  that 
no  demand  for  the  payment  of  said  $25  was 
ever  made  on  defendants,  or  either  of  them, 
prior  to  the  bringing  of  this  suit. 

Appellants  base  their  argument  against  tbe 
sufficiency  of  the  answer  upon  the  fact,  which 
appears  therein,  that  appellee  failed  to  XKiy 
the  $25  rent  provided  or  in  the  lease  in  ad- 
vance, upon  the  Ist  day  of  November  of  each 
year;  that  the  appellees  by  this  failure  for- 
feited their  right  under  the  lease,  and  ap- 
pellants became  entitled  to  possession.  They 
base  this  claim  upon  section  7094,  Burns" 
Rev.  St.  1901  (Horner's  Rev.  St.  1901,  i  6213), 
which  provides  that  where,  by  the  express 
terms  of  a  contract,  rent  is  to  be  paid  in  ad- 
vance, and  the  tenant  has  entared,  and  re- 
fuses or  neglects  to  pay  the  rent,  no  notice 
to  quit  is  necessary.  They  cite  McNatt  v. 
<Jrange  Hall  Ass'n,  2  Ind.  App.  341,  27  N. 
E.  325;  Thomas  v.  Walmer,  18  Ind.  App.  112, 
46  N.  E.  693.  Whether  appellant's  position  is 
well  taken  must  depend  upon  tbe  considera- 
tion specified  in  tbe  lease.    If  tbe  $25  named 


is  the  sole  consideration,  then  the  failure  to 
pay  the  same  according  to  the  terms  of  tbe 
contract  would  entitle  the  appellants  to  pos- 
session. But  the  lease,  which  is  made  a 
part  of  tbe  answer,  but  is  not  made  a  part  of 
the  complaint,  makes  the  consideration  for 
the  rights  therein  given  the  right  to  use  gas 
for  siiecific  purposes,  to  be  taken  from  the 
pipe  lines  of  appellee,  and  $25  in  money. 
The  answer  avers  that  appellants  have,  ever 
since  tbe  executioii  of  the  lease,  continuous- 
ly used  said  gas,  and  that  it  Is  of  the  value 
of  $100  per  year.  Appellants  Insist  that,  as 
the  complaint  shows  that  the  only  well  drill- 
ed was  upon  the  66-acre  tract,  and  whicb  did 
not  include  the  4-acre  tract,  and  that  they 
were  to  have  the  use  of  gas  flowing  there- 
from for  heating  and  illuminating  purposes 
in  their  dwelling  house  located  on  said  land, 
and  that  they  had  paid  the  appellees  seven- 
ty-seven dollars  for  drilling  the  same,  tbe 
gas  from  said  well,  before  the  lease  of  1890 
was  entered  into,  belonged  to  them,  and  that 
the  $25  applied  solely  to  tbe  four-acre  tract. 
The  lease  in  question  provides  for  the  use 
of  gas  in  the  dwelling  house,  for  drilling  fur- 
ther wells,  and  for  the  payment  of  rent 
whether  other  wells  are  drilled  or  not  It 
embraces  the  terms  of  the  flrst  agreement 
mentioned  In  the  complaint,  and  contains  oth- 
ers in  addition.  The  answer  alleges  that  in 
the  contract  set  out  In  the  exhibit  tbe  contract 
entered  Into  In  1898  was  merged.  We  are 
of  the  opinion  that  this  Interpretation  may 
reasonably  be  put  upon  It,  and  that  the  con- 
sideration of  the  new  contract  consisted  of 
the  $25  of  money,  and  the  use  of  the  gas 
therein  provided  for,  as  an  entirety.  While 
the  appellants  continue  in  the  use  of  the  gas 
voider  the  lease— a  part  of  the  consideration 
—they  ought  not  to  be  permitted  to  recover 
possession  of  tbe  leased  premises. 

The  conclusions  of  law, -to  each  of  which 
exceptions  were  taken,  are  as  follows:  First, 
the  defendant  the  Rushvllle  Natural  Gas 
Company  lias  not  forfeited  any  right  under 
said  lease  of  January  9,  1899,  by  reason  of 
Its  failure  to  pay  said  sum  of  $25  on  Novem- 
ber 1,  1899,  when  it  became  due  and  pay- 
able; second,  the  plaintiffs  are  entitled  to 
a  judgment  against  defendant  the  Rushvllle 
Natural  Gas  Company  in  the  sum  of  $53.50, 
and  to  no  other  relief;  third,  the  plaintiffs 
are  entitled  to  a  judgment  against  defoudants 
for  their  costs  in  this  action  laid  out  and  ex- 
pended. The  special  finding  of  facts  upon 
which  the  foregoing  conclusions  of  law  are 
based  Is  substantially  as  follows:  Appel- 
lants owu  the  land  described  In  the  com- 
plaint, on  which  tliey  reside.  That  they  have 
resided  on  said  land  in  a  residence.  That 
the  said  residence  Is  located  on  the  portion 
which  Is  known  by  them  as  the  66-acre  tract, 
and  is  not  on  said  4-acre  tract.  There  is, 
and  has  be^i  since  November  1,  1896,  a  resi- 
dence for  a  tenant  on  the  4-acre  tract  Pre- 
vious to  November,  1898^  the  Morrlstown  Fuel 
&  Light  Company  were  engaged  In  drilling 
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Cor  gas,  and  conveying  It  In  pipes,  and  selllug 
gas  to  its  cousumers.  In  the  month  of  No- 
vember, 1898,  the  plaintiffs  and  said  Morris- 
town  Company  entered  Into  a  written  con- 
tract, by  the  terms  of  wMch  said  company 
agreed  to  drill  a  gas  well  on  plaintiffs'  land 
aforesaid,  and  furnish  plaintiffs  gas  for  fuel 
and  light  in  the  house  in  which  they  resided, 
so  long  as  gas  was  produced  from  said  well, 
and  said  plaintiffs  therein  agreed  to  pay  said 
company  $77.  In  pursuance  of  said  agree- 
ment, in  November,  1898,  said  company  drill- 
ed a  gaa  well  on  tliat  portioo  of  said  land 
known  as  the  66-acre  tract,  wliich  did  not 
embrace  or  include  said  4-acre  tract.  That 
appellees  drilled  a  gas  well  on  this  land. 
That  no  well  on  the  4-acre  tract  has  been 
drilled,  and  no  gas  supplied  to  or  demanded 
for  the  tenant  bouse.  That  appellants  piped 
their  residence  and  used  gas  from  this  well 
from  November  1,  1888,  down  to  the  present 
time.  That  the  gas  so  used  was  of  the  value 
of  $72  per  year.  That  said  well  stili  con- 
tlnnes  to  produce  gas  in  paying  quantities, 
and  appellees  luive  l>een  continually  selling 
gas  from  this  well  to  the  present  time.  That 
the  value  of  gas  from  said  well  Is  of  the  value 
of  $230  per  annum.  That  appellees  have  not 
paid  appellants  any  money  since  said  well 
was  drilled,  but  on  Decemt)er  28,  1899,  appel- 
lees tendered  appellants  $25,  which  was  re- 
fused, and  on  December  5,  1900,  they  tender- 
ed appellants  $50,  which  they  refused  to  ac- 
cept. That  on  December  28,  1889,  there  was 
due  appellants,  under  said  lease,  $25.23,  an 
principal  and  interest,  and  on  Decemlier  5, 
1900,  there  was  due  appellants  $51.79,  as 
principal  and  interest  An  exception  to  the 
conclusions  of  law  admits  the  correctness  of 
the  facts  found.  Upon  these  findings,' the 
court  did  not  err  In  its  conclusions  of  law. 
Judgment  affirmed. 

(31  Ind.  App.  m) 

LA  PLANTE  v.  LA  ZEAR. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct.  13,  1903.) 

LANDLORD  AND  TENANT— REPAIRS— POSSES- 
SION BY  LANDLORD— DEFECTIVE  STAIRWAY 
—PERSONAL  INJURY- LIABILITY  OF  LAND- 
LORD. 

1.  The  owner  of  a  building,  with  a  single 
stairway  leading  thereto  for  common  use  of  the 
tenants,  who  leased  it  to  two  tenants,  was  to 
be  deemed  as  in  i>ossession  of  the  stairway,  and 
bound  to  keep  it  in  repair,  and  was  liable  to  a 
tenant  for  an  injury  received  by  the  tenant, 
without  his  fault,  from  a  defect  in  the  stair- 
way. 

2.  A  judgment  will  not  be  disturbed  on  ap- 
peal for  want  of  evidence  where  there  is  some 
evidence  in  the  record  to  sustain  it. 

3.  It  is  not  error  to  refuse  an  instruction 
stating  a  correct  proposition  of  law,  but  which 
is  not  applicable  to  the  facts. 

Appeal  from  Circuit  Court,  Daviess  Coun- 
ty;  M.  S.  Hastings,  Special  Judge. 

f  1.  See  Landlord  and  Tenant,  vol.  a2.  Cent.  Dig. 
(9  629,  633. 


Action  by  Mary  La  Zear  against  Katharine 
La  Plante.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Affirmed. 

O.  B.  Dailey,  C.  K.  Tharp,  and  John  T. 
Goodman,  for  appellant.  Padgett  &  Padgett 
and  Cullop  &  Shaw,  for  appellee. 

WILEY,  J.  Appellee  was  a  tenant  of  ap- 
pellant, and  was  injured  by  the  breaking  of 
alleged  defective  steps  leading  to  the  house. 
This  action  was  to  recover  damages  result- 
ing from  such  injuries.  The  complaint  was 
in  two  paragraphs,  to  each  of  which  a  de- 
murrer was  overruled.  Answer  in  denial, 
trial  by  Jury,  verdict  and  Judgment  for  ap- 
pellee. Errors  relied  upon  for  a  reversal  are 
the  overruling  of  the  demurrers  to  each  par- 
agraph of  complaint,  and  overruling  appel- 
lant's motion  for  a  new  trial. 

The  amended  first  paragraph  of  complaint 
avers  ttiat  appellant  was  the  owner  of  a  cer- 
tain lot  upon  which  was  a  dwelling  house 
of  two  apartments;  that  each  of  said  apart- 
ments consisted  of  three  rooms  down  and  one 
room  up  stairs;  that  appellee  rented  one  of 
the  apartments,  and  was  occupying  it  as  a 
tenant  of  appellant;  that  the  other  apart- 
ment was  leased  to  and  occupied  by  another 
tenant;  that  said  house  had  front  steps, 
porch  door,  and  a  hallway,  used  in  common 
by  both  families  residing  therein,  and  were 
for  the  use  of  both  families;  that  on  the 
20th  day  of  June,  1900,  while  appellee  and 
the  other  tenant  were  occupying  and  using 
said  premises,  one  of  the  boards  in  one  of 
the  front  steps  leading  to  said  house  became 
out  of  repair;  that  appellant  was  notified  to 
repair  the  same;  that  she  came  to  examine 
It,  and  promised  to  make  the  necessary  re- 
pairs; tliat  said  step  prior  thereto  bad  been 
out  of  repair  for  a  long  time,  and  that  ap- 
pellant knew  of  such  fact;  that  on  the  23d 
day  of  June,  1900,  appellee  was  desirous  of 
going  from  the  house  to  the  street,  and,  while 
descending  said  steps  to  the  walk  below, 
avoided  stepping  on  the  aforesaid  broken 
step,  and  stepped  upon  another  In  the  course 
of  steps,  wliich  l)oard  by  her  from  the  top 
step  appeared  to  be  safe  and  free  from  de- 
fects; that  when  she  stepped  upon  said  step 
the  board  broke  and  gave  way  suddenly  un- 
der her  weight,  whereby  she  was  thrown 
to  the  ground  and  violently  and  permanently 
Injured;  that  the  board  that  broke  was  de- 
fective in  this:  that  the  underside  thereof 
was  decayed  and  cracked  and  weak,  and  on 
account  thereof  was  unfit  for  the  purpose 
for  which  it  was  used;  that,  it  being  on  the 
underside,  appellee  could  not  see  the  defect, 
which  condition  she  was  unable  to  know  by 
using  the  same  as  a  means  of  ingress  and 
egress  to  and  from  the  common  entrance 
to  said  bouse;  that  appellant  knew  at  the' 
time  appellee  became  her  tenant  that  said 
step  was  out  of  repair,  or  could  have  known 
it  by  the  exercise  of  ordinary  care  and  dili- 
gence;  tliat  she  was  negligent  and  careless 
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in  not  having  the  same  In  good  and  safe  re- 
pair for  her  tenants,  who  were  required  to 
use  the  same  In  common  as  a  means  of  en- 
tering and  leaving  said  house;  that  she  was 
also  negligent  In  falling  to  repair  the  same 
before  appellee  became  her  tenant,  so  that 
It  would  have  been  safe  for  use;  that  said 
steps  were  Inclosed  so  that  one  nsing  tbem 
conld  not  see  the  nnderslde  of  the  boards, 
and  hence  appellee  was  unable  to  know  the 
condition  thereof;  that  said  steps  were  not 
under  the  control  or  dominion  of  appellee,  for 
the  reason  that  they  were  used  In  common 
by  all  of  appellant's  tenants  occupying  the 
house.  It  being  a  common  passageway,  and 
that  appellant  was  still  occupying  the  same) 
under  her  dominion  and  possession  for  and 
on  account  of  said  reason;  that  by  reason 
of  said  facta  her  injury  was  caused  with- 
out fault  or  negligence  on  her  part,  but  whol- 
ly on  account  of  the  fault  and  negligence  of 
the  appellant.  The  second  paragraph  is  not 
materially  difTerent  from  the  first,  and  It  Is 
unnecessary  to  give  even  an  abstract  of  It. 
Both  paragraphs  proceed  upon  the  theory 
that  appellant  rented  the  house,  with  differ- 
ent apartments  or  tenements,  to  two  differ- 
ent tenants,  and  that  she  kept  possessiod 
of  and  exercised  dominion  over  the  steps, 
etc.,  as  a  common  passageway  for  the  ten- 
ants occupying  the  premises,  and  that  she 
was  charged  with  the  duty  ,of  keeping  such 
common  passageway  In  repair,  and  safe  for 
use,  and  that  she  failed  to  do  so.  It  Is  only 
upon  this  theory,  if  at  all,  the  complaint 
states  a  cause  of  action. 

Appellant  predicates  her  right  to  a  re- 
versal upon  the  theory  that  a  landlord  is  not 
bound  to  make  repairs  in  the  absence  of  a 
covenant  to  do  so,  and  farther  tliat  there 
is  no  implied  warranty  or  covenant  that  the 
demised  premises  are  fit,  or  shall  continue  to 
be  so,  for  the  purposes  for  which  they  are 
leased.  There  is  no  doubt  but  that  this  is 
the  general  rule,  as  applicable  to  ordinary 
tenancies,  for  all  of  the  authorities  so  hold. 
We  mean  by  the  expression  of  "ordinary 
tenancies"  where  property  is  leased  to  a  sin- 
gle tenant  In  such  case  the  lessee  has  the 
exclusive  possession  of,  and  exercises  abso- 
lute dominion  over,  the  entire  leased  prem- 
ises, in  the  absence  of  any  reservation  or  ex- 
ceptions expressed  in  the  contract.  We  need 
not  stop  to  cite  authorities  in  support  of 
this  familiar  proposition.  The  only  Indiana 
case  cited  by  appellant  upon  the  proposition 
that  the  complaint  was  insufficient  to  with- 
stand a  demurrer  is  Purcell  v.  English,  86 
Ind.  34,  44  Am.  Bep.  256.  That  case  is  not 
decisive  of  the  question  here  Involved,  for 
two  reasons:  (1)  In  that  case  the  injury  re- 
sulted to  the  tenant  by  reason  of  a  tem- 
porary covering  of  snow  and  ice  on  a  stair- 
way leading  to  her  apartments,  which  ob- 
struction was  open  and  obvious,  and  for 
which  the  landlord  was  not  in  any  way  re- 
sponsible. (2)  The  question  here  involved 
was   not  in   issue  in   that   case,   and    the 


court  expressly  said  tliat  it  was  not  decided, 
and  used  the  following  language:  "Whether 
a  landlord  lilring  apartments  to  many  ten- 
ants is  liable  for  latent  defects,  or  for  fault 
of  construction,  or  for  permanent  defects  in 
the  common  passagevrays,  we  do  not  decide." 
The  facts  in  the  Purcell-Engllsh  Case,  supra, 
were  so  dissimilar  to  the  facts  stated  in  the 
complaint  before  us  that  the  decision  there 
does  not  necessarily  declare  the  law  applica- 
ble to  the  facts  here.  The  authorities  are 
not  in  harmony,  but  the  weight  of  them  de- 
clare the  rule  to  be  that  where  the  landlord 
leases  separate  portions  of  the  same  build- 
ing to  different  tenants,  and  reserves  under 
his  control  those  parts  of  the  building  or 
premises  used  in  common  by  all  the  tenants, 
he  Is  under  an  Implied  obligation  to  use  rea- 
sonable diligence  to  keep  in  a  safe  condition 
the  parts  over  which  he  so  reserves  control. 
18  Am.  &  Eng.  Encyc.  of  Law  (2d  Ed.)  220; 
Phillips  V.  Library  Co.,  55  N.  J.  Law,  307,  27 
Atl.  478;  Alperin  v.  Barle,  55  Hun,  21L  » 
N.  T.  Supp.  51;  Bouillon  v.  Wilson,  29  App. 
Div.  307,  51  N.  Y.  Supp.  430;  Karlson  v. 
Healy,  38  App.  Div.  486,  56  N.  Y.  Supp.  361; 
Blake  v.  Fox  (Com.  PI.)  17  N.  Y.  Supp.  608. 
We  quote  the  following  from  18  Am.  &  Eng. 
Encyc.  of  Law,  p.  220:  "Thus  it  is  held  by 
the  weight  of  authorities  that  an  implied 
duty  is  imposed  upon  the  landlord  to  keep  in 
re"palr  common  passageways  and  approaches 
retained  under  his  control,  and  used  by  the 
several  tenants  as  the  means  of  access  to  the 
portion  of  the  premises  demised  to  them, 
and  that  the  landlord  is  liable  for  injuries 
received  by  a  tenant  because  of  the  landlord's 
negligence  in  performing  this  duty.  «  *  • 
The  character  of  the  liability  has  been  said 
to  be  the  same  as  that  of  any  owner  of  real 
estate  who  holds  out  Invitations  or  induce- 
ments to  others  to  use  his  property  to  ex- 
ercise reasonable  care  and  skill  to  render  the 
premises  reasonably  fit  for  the  uses  which 
he  has  invited  or  Induced  others  to  make 
of  them."  This  is  the  rule  in  England, 
Maine,  Massachusetts,  New  Jersey,  New 
York,  Ohio,  Pennsylvania,  and  Missouri.  The 
authorities  are  all  collected  and  cited  in  a 
note  following  the  above  extract,  and  it  is 
useless  to  cite  them  here.  This  court,  in  the 
case  of  Hamilton  et  al.,  EJxecntor,  v.  Peary, 
8  Ind.  App.  615,  35  N.  E.  48,  52  Am.  St  Bep. 
485,  discussed  fully  the  general  rule  of  a 
landlord  to  keep  in  repair  leased  premises, 
and  to  what  extent  he  became  liable  for 
injury  to  a  tenant  by  reason  of  defects,  and 
then  said:  "To  this  general  rule  there  are, 
however,  exceptions.  Thus  the  hindlord  is 
liable  where  the  premises  contain  some  bidden 
defect  or  defects,  or  are  Infected  with  some 
noxious  disease,  rendering  them  dangerouR 
or  uninhabitable,  and  of  which  dangerous 
element  or  defects  the  landlord  had  some 
knowledge  or  information,  but  which  were 
not  open  to  the  view  of  the  tenant,  and  of 
which  he  was  ignorant  or  uninformed.  And 
so  the  landlord  is  answerable  where  be  con- 
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trols  or  retains  possession  of  a  portion  of 
the  premises,  or  a  portion  is  used  in  com- 
mon by  t'vro  or  more  tenants,  and  an  injury 
occurs,  tbrougb  some  negligence  or  fault  of 
tbe  landlord,  upon  that  portion  over  whlcb 
be  has  tbe  control,  or  wbicb  is  used  in  com- 
mon." In  a  well-considered  case,  the  Su- 
preme Court  of  Maine,  upon  facts  similar  to 
those  at  bar,  decided  tbe  exact  question  be- 
fore us,  and  held  that  tbe  owner  of  several 
tenements  leased  to  different  tenants,  with 
one  stairway  or  passageway  for  the  accom- 
modation of  all,  and  used  in  common  by 
them,  was,  In  tbe  absence  of  an  express 
agreement  to  the  contrary,  in  x>osse8sion  of 
such  passageway,  and  bound  to  keep  it  In 
repair  at  his  own  expense,  and  was  liable 
to  a  tenant  for  an  Injury  happening  through 
a  defect  therein,  where  the  tenant  was  with- 
out fault.  Sawyer  v.  McQllUeuddy,  81  Me. 
318,  17  Atl.  124,  3  L.  R.  A.  458,  10  Am.  St 
Rep.  260.  In  that  case  tbe  court  said:  "He 
[the  landlord]  was  tbe  owner  of  tbe  tene- 
ments, and  kept  them  for  the  purpose  of 
profit.  But  to  insure  that,  there  must  be 
some  means  of  access  to  them.  He  preferred 
to  make  one  passageway  for  all,  rather  than 
one  for  each.  This  was  an  invitation,  an 
Inducement,  for  all  who  needed  such  accom- 
modation to  come  and  pass  over  this  pas- 
sageway. It  was  a  way  provided  for  them 
to  pass  over,  precisely  as  a  man  provides  a 
way  for  bis  customers  to  get  to  his  place 
of  business,  and  tbe  same  implied  covenant 
to  keep  in  a  safe  and  convenient  repair  must 
exist  as  much  in  one  case  as  tbe  other." 
While  there  is  some  conflict  in  the  decisions, 
real  or  apparent,  tbe  preponderance  of  au- 
thority Is  in  harmony  with  the  rule  declared 
in  the  Maine  case.  In  Massachusetts  the 
question  seems  to  have  been  deflnltely  settled 
In  accordance  with  that  ruling.  The  same 
principle  runs  through  all  the  cases— that  tbe 
obligation  to  repair,  in  the  absence  of  any 
express  agreement,  depends  upon  tbe  right 
of  possession,  and  that  an  appurtenant  at- 
tached to  and  made  for  tbe  accommoda- 
tion of  several  different  tenements  leased 
to  different  tenants  remains  in  the  possession 
of  the  lessor,  though  tbe  use  of  It  goes  to 
the  lessee.  Sawyer  v.  McGlIIlcuddy,  supra. 
The  case  of  Mllford  v.  Holbrook,  9  Allen,  17, 
85  Am.  Dec.  735,  was  where  an  awning  was 
made  for  and  attached  to  a  block  containing 
three  shops  leased  to  different  tenants.  It 
was  there  held  that,  though  all  bad  tbe  use 
of  tbe  awning,  yet  the  possession  remained 
In  the  landlord,  and  be  was  liable  for  any 
defects  in  it.  The  case  of  Shipley  v.  Fifty 
Associates,  101  Mass.  251,  3  Am.  Rep.  346, 
was  where  an  entire  building  was  leased 
to  different  persons  in  tenements  under  leases 
requiring  them  to  make  repairs;  and  yet  It 
was  held  that  tbe  possession  of  tbe  roof, 
however  necessary  to  all,  was  not  conveyed 
to  any  one  of  the  tenants,  nor  to  all  Jointly, 
and  was  therefore  left  In  the  owners,  who 
were   liable  for  new   repairs.     Readman   t. 


Conway,  126  Mass.  374,  is  also  in  point 
That  was  where  three  tenements,  with  a 
platform  in  front  of  all,  were  leased  to  dif- 
ferent persons.  It  was  held  that  there  was 
no  presumption,  in  the  absence  of  an  agree- 
ment to  that  effect  that  tbe  tenants  were 
to  keep  the  platform  in  repair;  that  neither 
tenant  acquired  any  exclusive  right  to  use  or 
control  tbe  part  in  front  of  his  shop;  and 
that  there  was  no  such  leasing  of  tbe  plat- 
form as  would  exonerate  the  landlord  from 
responsibility  for  defects  in  it  In  tbe  case 
of  Loopey  V.  McLean,  129  Mass.  33,  37  Am. 
Rep.  295,  it  was  held  that  where  a  landlord 
lets  rooms  In  a  building  to  different  ten- 
ants, with  a  right  of  way  in  common  over 
a  staircase,  he  is  bound  to  use  reasonable 
care  to  keep  such  staircase  in  repair,  and 
for  failure  to  do  so  he  became  liable  for  in- 
juries resulting  from  defects,  provided  tbe 
tenant  was  in  the  exercise  of  due  care.  In 
Coupe  V.  Vlatt  172  Mass.  458,  52  N.  E.  526, 
70  Am.  St  Rep.  293,  it  was  held  that  where  a 
landlord  maintains  outside  steps  and  plat- 
form for  the  use  In  common  of  dilTerent  parts 
of  the  building,  and  a  visitor  to  one  of 
the  tenants,  expressly  Invited  by  the  tenant 
to  come  on  a  particular  day  for  a  particular 
purpose,  is  injured  by  a  defect  In  tbe  plat- 
form while  passing  over  it,  tbe  landlord  was 
answerable,  for  the  visitor  was  using  the 
platform  In  tbe  tenant's  right.  Tbe  same 
rule  is  applied  to  a  stairway  which  is  kept 
and  used  in  common  by  different  tenants. 
Sawyer  v.  McGlIIlcuddy,  supra.  See  note  to 
LIndsey  v.  Leighton,  15  Am.  St.  Rep.  201; 
notes  to  Poor  v.  Sears,  26  Am.  St.  Kep.  278; 
Nalley  v.  Hartford  Carpet  Co.,  50  Am.  Rep. 
53;  Donohue  v.  Kendall,  50  N.  Y.  Super.  Ct 
386;  Camp  v.  Wood,  76  N.  T.  92,  32  Am.  Rep. 
282.  In  the  case  of  Payne  v.  Irvin,  144  111. 
482,  33  N.  E.  756,  It  was  held  that  the  landlord 
was  required  to  keep  in  repair  that  portion 
of  the  building  over  which  he  retained  con- 
trol for  the  protection  of  all  persons,  Includ- 
ing his  tenants.  Our  attention  has  been  call- 
ed to  cases  in  support  of  appellant's  con- 
tention, but  they  are  not  sufllclent  to  over- 
come tbe  authorities  of  the  numerous  cases 
here  cited.  Some  of  those  cases  binge  upon 
temporary  obstructions,  such  as  accumula- 
tions of  snow.  Ice,  etc.,  and  the  principle 
there  involved  Is  not  applicable  to  the  facts 
here  pleaded.  The  better  reason  and  sound- 
er principle  are  with  the  cases  In  support  of 
appellee's  contention.  'Each  paragraph  of 
the  complaint  was  sufficient  to  withstand  a 
demurrer. 

Under  the  motion  for  a  new  trial,  two 
questions  are  discussed,  viz.:  (1)  That  the  evi- 
dence is  not  sufficient  to  support  the  verdict; 
and  (2)  that  the  trial  court  erred  in  giving 
and  refusing  to  give  certain  Instructions.  We 
cannot  disturb  tbe  Judgment  upon  the  evi- 
dence, for  the  reason  that  there  is  some  evi- 
dence In  the  record  to  sustain  it.  The  par- 
ties each  timely  tendered  to  the  court  written 
Instructions,  and  requested  that  they  be  glv- 
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«ii  to  tbe  Jury.  To  all  of  the  Instructions 
tendered  by  the  appellee,  which  the  court 
gave,  the  appellant  objected  and  excepted. 
To  the  refusal  to  give  some  of  the  Instruc- 
tions tendered  by  appellant,  she  objected  and 
excepted,  and  to  all  tbe  instructions  given 
by  the  court  on  Its  own  motion,  appellant  ex- 
cepted. Out  of  the  numerous  Instructions  so 
given  and  refused,  counsel  have  discussed  3 
and  6  given  by  the  court  on  its  own  motion; 
2,  5,  and  9  tendered  by  appellee  and  given; 
and  9  and  16  tendered  by  appellant  and  re- 
fused. All  of  these  instructions,  except  9  and 
16,  are  in  harmony  with  the  authorities  dted 
and  the  rule  declared  in  what  we  have  said 
in  holding  the  complaint  sufttclent,  and  were 
applicable  to  facts  disclosed  by  the  evidence. 
In  giving  them  the  court  correctly  stated 
the  law,  and  it  Is  useless  to  review  the  au- 
thorities in  support  of  them.  Instruction  No. 
9  tendered  by  appellant  was  not  pertinent  to 
the  issues  or  applicable  to  the  facts,  was 
antagonistic  to  the  rule  above  declared,  and 
hence  it  was  rightly  refused.  No.  16,  while 
it  may  correctly  state  an  abstract  proposition 
of  law  applicable  to  ordinary  tenancies,  does 
not  state  the  law  under  the  Issues  and  facts 
in  this  case,  and  was  properly  refused. 
Judgment  affirmed. 


(31  Ind.  App.  483) 

McGregor  et  al.  v.  state  ex  rel.  BAL- 
LARD, County  Saperiutendent. 
(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct.  15,  1803.) 

SCHOOLS— PAYMENT  OF  WAQB3— INJUNCTION- 
PERSONS  ENTITLED  TO  SUE!— COUNTY  SU- 
PERINTENDENTS —  ADEQUATE  REMEDY  AT 
LAW— COMPLAINT. 

1.  Burns'  Rev.  St.  1901,  §  5903,  provides  that 
the  county  school  superintendent  shall  have  the 
(.■eneral  saperintendence  of  the  county  schools, 
visit  them,  attend  teachers'  institutes,  and  su- 
perintend generally  the  elevation  of  the  stand- 
ard of  teaching.  Section  5911  declares  that  he 
shall  have  the  right  to  inspect  the  official  dock- 
ets, records,  and  books  of  account  of  the  town- 
ship officers,  and,  whenever  be  shall  find  that 
any  of  them  have  misapplied  the  school  funds 
or  revenues  in  their  possession,  he  shall  insti- 
tute suit  to  recover  the  same.  Beld,  that  nei- 
ther of  such  sections  authorized  a  school  super- 
intendent to  institute  a  suit  in  equity  to  re- 
strain toirnship  school  trustees  from  paying  a 
teacher  for  services  rendered  out  of  the  school 
revenue. 

2.  A  complaint  in  a  suit  by  a  school  superin- 
tendent to  restrain  township  trustees  from  pay- 
ing a  school  teacher  out  of  tbe  school  revenue, 
on  the  ground  that  the  teacher  had  no  license 
to  teach  in  the  public  schools,  which  failed  to 
contain  any  allegations  tending  to  show  that  re- 
lator had  no  adequate  remedy  at  law,  was  de- 
murrable. 

Appeal  from  Circuit  Court,  Gibson  County; 
O.  M.  Welborn,  Judge. 

Action  by  the  state,  on  the  relation  of 
John  T.  Ballard,  county  superintendent  of 
schools,  against  James  H.  McGregor  and  an- 
other. Frocr.  a  Judgment  in  favor  of  relator, 
defendants  appeal.    Reversed. 

1  2.  See  iDjUDcUon,  vol.  27,  Cent.  Dig.  {  238. 


Lucius  0.  Emleer  and  Luther  Benson,  for 
appellants.    M.  W.  Medcalf,  for  appellee. 

ROBT,  J.  This  action  was  brought  in  the 
name  of  the  state  of  Indiana,  upon  the  re- 
lation of  John  T.  Ballard,  superintendent  of 
public  schools  of  Gibson  county,  against  Geo. 
W.  Smith,  trustee  of  Montgomery  school 
township,  and  James  H.  McGregor,  a  teacher 
employed  by  said  trustee.  It  is  averred  that 
said  trustee  is  threatening  to  pay  out  of  the 
school  revenue  and  that  McGregor  is  threat- 
ening to  collect  pay  for  his  services  in  teach- 
ing a  certain  school  in  said  township.  Tbe 
teacher  is  averred  to  have  been  without  any 
license  to  teach  in  the  public  schools.  To  tbe 
complaint,  McGregor's  demurrer  was  over- 
ruled, answer  was  filed,  trial  bad,  and  a  spe- 
cial finding  of  facts  made,  conclusions  of  law 
stated,  and  Judgment  enjoining  the  trustee 
from  paying  to  McGregor  any  money  out  of 
the  school  fund  of  Montgomery  township  for 
services  as  teacher  for  the  term  beginning 
September  at,  1900. 

The  power  of  the  superintendent  to  main- 
tain tbe  proceeding  in  the  name  of  the  state 
upon  his  own  relation  is  challenged  by  the 
demurrer,  and  denied  in  the  argument.  There 
is  no  attempt  to  set  up  any  private  interest 
as  a  taxpayer  or  citizen,  and  the  first  question 
to  be  determined  is  as  stated.  In  appellee's 
behalf,  attention  is  called  to  two  sections  of 
the  statute,  under  either  of  which.  It  Is  claim- 
ed, the  action  is  well  brought  In  fixing,  the 
general  duties  of  the  officer,  the  following 
language  is  used,  in  connection  with  other 
provisions:  "That  the  county  superintendent 
shall  have  the  general  superintendence  of  tbe 
schools  ot  the  county."  Section  5903,  Bums' 
Rev.  St  1901.  The  school,  for  teaching 
which  the  trustee  is  alleged'  to  be  threaten- 
ing to  pay,  was  concluded  before  this  suit 
was  brought  To  superintend,  as  the  word 
is  here  used,  means  to  tiave  charge  and  di- 
rection; to  regulate  the  conduct  and  progress 
of.  The  school  being  no  longer  In  existence, 
it  Is  not  possible  to  give  it  further  suiierin- 
tendence.  The  action  lias  for  its  primary 
purpose  not  the  supervision  of  the  school,  but 
the  protection  of  the  finances  of  the  township. 
The  character  of  supervision  thus  directed  in 
general  terms  is  indicated  by  the  following 
clauses  of  the  statute,  from  which  it  api)ears 
that  visitation  of  the  schools  while  in  prog- 
ress, attendance  at  and  conduct  of  teachers' 
institutes,  and  generally  the  elevation  of  the 
standard  of  teaching,  were  contemplated. 
The  statute  does  not  either  expressly  or  by 
implication,  confer  the  right  to  Institute  in- 
junction proceedings  against  trustees.  The 
further  provision  relied  upon  has  to  do  with 
the  school  fund,  and  is  as  follows:  "Duty  as 
to  School  Fund.  The  ofiBcial  dockets,  records 
and  books  of  account  of  the  clerks  of  the 
courts,  county  auditor,  county  commissioners, 
justices  of  the  peace,  prosecuting  attorneys, 
mayors  of  cities,  and  township  trustees,  shall 
be  open  at  all  times  to  inspection  of  the  coun- 
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ty  superintendent;  and  whenever  he  shall 
And  that  any  of  said  officers  bare  neglected 
or  refused  to  collect  and  pay  over  Interest, 
flnes,  fwfeltures,  licenses  or  other  claims  due 
the  school  funds  and  revenues  of  the  state, 
or  have  misapplied  the  school  funds  or  rev- 
enues in  their  possession,  he  shall  be  required 
to  institute  suit  in  the  name  of  the  state  of 
Indiana  for  the  recovery  of  the  same,  for  the 
benefit  of  the  school  funds  or  revenues,  and 
make  report  of  the  same  to  the  board  of 
county  commissioners  and  to  the  state  super- 
intendent" Section  5911,  Bums'  Bev.  St. 
1901.  The  superintendent  may  sue  on  his 
own  relation,  under  this  section,  for  the  re- 
covery of  moneys  misapplied  by  a  school 
trustee.  Carr  et  al.  v.  State  ex  rel.  Atty. 
Gen.,  81  Ind.  342;  Nichols  et  al.  y.  State  ex 
rel.,  65  Ind.  512.  It  does  not  give  or  purport 
to  give  him  any  general  power  over  the 
school  fund.  It  does  not  make  it  bis  duty  to 
protect  the  fund.  His  connection  therewith 
is  limited  to  the  recovery  named.  The  com- 
plaint does  not  contain  any  allegations  tend- 
ing to  stiow  that  the  remedy  at  law  is  not 
adequate.  It  is  not  necessary  to  the  dis- 
charge of  the  duty  imposed  upon  the  superin- 
tendent by  this  statute  that  power  on  his  part 
to  bring  injunction  proceedings  be  implied. 
No  other  warrant  for  the  action  than  the  sec- 
tions cited  has  been  claimed,  and  none  is 
known. 

Tlie  court  therefore  erred  in  overruling  the 
demurrer  to  the  complaint  Judgment  re-, 
versed,  with  instructions  to  sustain  such  de- 
murrer, and  for  further  consistent  proceed- 
ings. 

(31  Ind.  App.  446) 

BABBICKLOW  v.  STBWABT. 

(Appellate  Court  of  Indiana,  Division   No.  2. 

Oct.  13,  1903.) 

EXBCtJT0R8  —  PEtlTION   PDR    REMOVAL.  —  DK- 

MURRER— SUFFICIENCY  OF  DEMURRER— EX- 
ECUTOR'S BOND— SURETY  COMPANY— RIGHT 
TO  TRANSACT  BUSINESS— STATUTES. 

1.  The  next  of  kin  of  a  testator  filed  a  peti- 
tion reciting  that  the  bond  filed  by  the  executor 
was  invalid,  In  that  the  bonding  company  had 
no  authority  on  file  hi  the  county  snowmg  it 
authorized  to  transact  such  business,  and  pray- 
ing that  the  coart  appoint  a  special  administra- 
tor. The  executor  filed  a  demurrer  because  the 
petition  and  objections  did  not  state  a  cause  of 
notion,  or  entitle  the  petitioner  to  the  ouster 
prayed  for.  Held,  that  a  oontention  that  the 
demurrer  should  not  have  been  considered,  be- 
cause the  petition  did  not  pretend  to  be  a  com- 
plaint or  cause  of  action,  was  immaterial,  since, 
by  whatever  name  the  paper  be  called,  it  asked 
the  removal  of  the  executor. 

2.  The  demurrer  having  stated  a  statutory 
ground— "want  of  facts  sufficient  to  constitute 
a  cause  of  action"— fairly  applied  to  the  objec- 
tions set  out  in  the  petition. 

3.  Br  the  express  provisions  of  Bums'  Rev.  St. 
1901,  I  2398,  the  acts  of  the  clerk  of  the  court 
in  vacation  in  granting  letters  testamentary 
should  be  ratified  by  the  court,  unless  good 
cause  be  shown  for  vacating  such  acts. 

4.  Surety  companies  being  governed  by  a  spe- 
cial statute  (Burns'  Bev.  St.  1901,  §|  5480, 
5494),  the  general  law  pertaining  to  foreign  cor- 
porations is  not  applicable  to  them. 


6.  Though  Bums'  Rev.  St  1901,  {  3453,  pro- 
viding; that  agents  of  foreign  corporations  snail 
deposit  in  the  clerk's  office  of  the  county  where 
they  propose  doing  business  the  power  of  attor- 
ney under  which  they  act,  should  be  construed 
as  applicable  to  a  foreign  surety  company,  fail- 
ure of  such  company's  agent  to  comply  with  the. 
rcQuirement  would  not  render  a  bond  given  by 
him  invalid. 

6.  The  fart  that  the  bond  given  by  an  execu- 
tor is  invalid  is  no  ground  for  his  removal  on 
petition,  the  most  that  could  be  required  of  him 
being  a  new  bond. 

Appeal  from  Circuit  Court,  Ohio  County; 
Noah  S.  Givan,  Judge. 

Proceedings  by  Ruth  B.  Barricklow  to 
have  Stephen  H.  Stewart  removed  as  exec- 
utor of  the  Estate  of  Presley  Gregg.  Krom 
a  Judgment  in  favor  of  the  executor,  plaintiff 
appeals.    AiHrmed. 

W.  W.  Williams,  John  B.  Coles,  and  Cyn- 
thia Coles,  for  appellant.  Davis  &  Davis  and 
Roberts  &  Johnson,  for  appellee. 

COMSTOCK,  J.  Presley  Gregg  died  tes- 
tate at  the  city  of  Rising  Sun,  Ohio  county,  on 
the  9th  day  of  April,  1902.  His  will  was  duly 
probated  Ijefore  the  clerk  of  the  Ohio  circuit 
court  April  11,  1902.  Upon  the  15tb  day  of 
April,  1902,  Stephen  H.  Stewart,  who  was 
appointed  executor  of  said  will,  appeared  be- 
fore the  clerk  and  filed  his  statement  of  the 
probable  amount  of  the  estate  of  said  de- 
cedent to  wit  $20,000,  and  then  and  there 
tendered  his  bond  in  the  sum  of  $45,000,  with 
the  American  Surety  Company  of  New  York 
as  surety  thereon,  and  signed  by  Horace  E. 
Smith,  resident  vice  president  and  attested 
by  Earnest  V.  Clark,  resident  assistant  secre- 
tary, which  bond  was  approved  and  accepted 
by  the  clerk  of  said  circuit  court  and  said 
Stewart  was  duly  sworn  as  executor  of  said 
estate,  and  letters  testamentary  were  made 
out  and  delivered  to  him  by  said  clerk.  All 
of  said  proceedings,  alBdavits,  and  state- 
ments, with  a  copy  of  said  bond,  and  the  ap- 
pointment of  said  executor,  are  set  forth  In 
the  transcript  On  May  5,  1902,  being  the 
first  day  of  the  May  term  of  the  said  circuit 
cotirt,  the  clerk  reported  to  the  judge  thereof 
his  proceedings  in  vacation,  as  above  set 
forth.  Appellant  filed  her  petition  at  said 
last-named  date  in  said  court  reciting  the 
foregoing  facts,  and  in  addition  that  she  was 
the. sister  and  next  of  kin  ot  the  deceased; 
"that  she  is  Informed  and  believes  that  said 
bond  so  filed  by  said  Stewart  Is  Invalid  and 
of  no  force  and  effect  In  this,  to  wit:  that 
said  bond  is  ptu^orted  to  have  been  executed 
by  the  American  Surety  Company,  a  corpo- 
ration of  the  state  of  New  York,  but  there  is 
no  authority  on  file  In  this  county  showing 
that  said  American  Surety  Company  is  au- 
thorized to  transact  the  business  of  executing 
surety  bonds  In  the  state  of  Indiana,  nor  is 
there  any  authority  on  file  nor  of  record  in 
this  county  showing  the  authority  of  Horace 
E.  Smith,  the  alleged  resident  vice  president 

t  S.  See  Executors  and  Admlnlitratorii  vol.  St. 
Cent.  Dig.  H  U7.  170,  232. 
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of  said  American  Svirety  Company,  to  exe- 
cate  and  deliver  bonds  on  behalf  of  said  com- 
pany, and  further  that  said  bond,  by  reason 
of  the  facts  aforesaid.  Is  invalid  and  of  no 
effect  In  this  court,  and  that  said  Stewart, 
having  failed  to  execute  a  good  and  sutU- 
clent  bond  in  this  matter  as  required  by 
law  to  do,  has  forfeited  his  rights  to  act  as 
such  executor,  and  the  time  in  vrhlch  he  can 
file  a  good  and  sufficient  bond  has  elapsed. 
Yonr  petitioner  further  says  that  the  estate 
of  said  Presley  Is  extensive,  and  there  Is 
great  danger  of  Its  being  lost  to  said  estate, 
and  to  the  Injury  of  this  petitioner,  who,  as 
stated,  is  the  sister  and  next  of  kin  to  said 
decedent.  She  further  shows  that,  as  such 
next  of  kin  to  said  Presley  Gregg,  she  has 
commenced  a  suit  In  this  court  to  contest  the 
pretended  wUl  of  said  Presley,  which  action 
is  now  pending,  and  that  Bertha  May  Bar- 
ricklow,  her  daughter  named  in  said  will  as 
a  legatee  and  devisee.  Is  a  copIaintiS;  that. 
In  view  of  the  tacts  herein  stated,  she  now 
as](8  the  court  to  order  and  direct  that  the 
api)olntment  of  said  Stephen  H.  Stewart  as 
the  executor  of  said  pretended  last  will  be 
set  aside  and  revoked,  that  a  special  admin- 
istrator be  appointed  to  preserve  the  assets 
of  said  estate  until  the  fiui:her  order  of  the 
court  herein,  and  that  she  be  granted  such 
other  and  further  relief  as  she  may  be  enti- 
tled to."  To  this  petition,  appellee  filed  a 
demurrer  "because  said  petition  and  objec- 
tions of  said  Ruth  E.  Barricklow,  praying  the 
court  to  revoke  the  appointment  of  said  ex- 
ecutor, does  not  state  facts  sufficient  to  con- 
stitute a  cause  of  action,  or  entitle  the  said 
Barricklow  to  the  relief  and  judgment  of 
ouster  prayed  for  by  her  therein."  The  ac- 
tion of  the  court  In  sustaining  this  demurrer 
Is  assigned  as  error. 

It  is  claimed  that  this  demurrer  should  not 
have  been  considered,  for  the  reason  that  It 
does  not  apply  to  the  written  objections  filed, 
and  does  not  state  a  statutory  ground  for 
demurrer.  The  petition  asks  the  revocation 
of  the  appointment  of  the  executor.  The 
demurrer  alleged  a  want  of  facts  to  consti- 
tute a  cause  of  action;  but  appellant  asserts 
that  the  petition  did  not  pretend  to  be  a  com- 
plaint or  cause  of  action,  that  It  only  placed 
the  court  in  possession  of  facts  upon  which 
the  law  made  It  the  duty  of  the  court  to 
withhold  its  approval  of  the  clerk's  acts,  and 
that  it  could  not  be  tested  by  demurrer.  It  Is 
not  material  by  what  name  the  paper  filed  Is 
called.  It  asks  the  court  to  revoke  the  ap- 
pointment of  the  executor.  The  Immediate 
effect  of  the  revocation  of  that  appointment 
wonld  have  been  the  ouster  of  the  executor. 
The  foregoing  objections  named  are  urged 
against  the  form  of  the  demurrer.  Whether 
the  merits  of  the  petition  should  have  been 
questioned  by  motion  to  reject  or  to  strike 
out,  or  by  demurrer,  we  need  not  determine. 
If  the  same  results  by  either  course  could 
have  been  correctly  reached.  The  demurrer, 
however,    does    state   a    statutory    ground— 


"want  of  facts  sufficient  to  constitute  a  cause 
of  actIon"-and  fairly  applies  to  the  objec- 
tions set  out  In  the  petition. 

But  without  waiving  the  objection  to  the 
form  of  the  demurrer.  It  is  contended  by  ap- 
pellant that  the  facts  stated  In  the  petition 
were  enough  to  Inform  the  court  that  ap- 
pellee's bond  was  Insufficient  to  protect  the 
estate.  The  petition  avers  that  appellee  "Is 
Informed  and  believes  that  the  bond  Is  In- 
valid because  it  purports  to  have  been  exe- 
cuted by  the  American  Surety  Company,  a 
foreign  corporation,  but  that  there  Is  no 
authority  on  file  in  Ohio  county  showing  that 
said  company  Is  authorized  to  execute  bonds 
In  the  state  of  Indiana,  nor  any  authority  on 
file  nor  of  record  in  the  county  showing  the 
authority  of  Horace  E.  Smith,  the  alleged 
resident  vice  president  of  the  company,  to 
execute  bonds  in  behalf  of  said  company." 
Unless  good  cause  is  shown,  the  acts  of  the 
clerk  In  vacation  should  be  ratified  by  the 
court.  Bums'  Rev.  St.  1901,  g  2398.  For- 
eign surety  companies  may  be  received  as 
sureties  on  the  bonds  of  executors,  etc.  Id. 
{  5494.  When  such  companies  are  governed 
by  special  regulations,  the  general  law  per- 
taining to  foreign  corporations  is  not  appli- 
cable to  them.  Rhem  v.  Gorman,  etc.,  125 
Ind.  135,  25  N.  E.  173;  Security  Savings  & 
Loan  Co.  V.  Elbert  et  al.,  153  Tnd.  198,  64  N. 
E.  753.  The  American  Surety  Company  and 
like  corporations  are  governed  by  the  special 
statutes,  sections  5480-5494,  Burns'  Rev.  St. 
1901.  That  act  does  not  require  the  agent 
to  file  his  certificate  in  the  office  of  the  clerk 
of  the  county  In  which  he  desires  to  do  busi- 
ness. It  Is  claimed  that  the  surety  company 
was  required,  under  section  5481,  Burns' 
Rev.  St.  1901,  to  file  power  of  attorney  ap- 
pointing the  Auditor  of  State  attorney  in 
fact,  etc.;  by  section  3453,  supra,  to  deposit 
In  the  clerk's  office  of  the  county  the  power 
of  attorney  under  and  by  virtue  of  which  It 
acts  as  agent  But  even  if  the  law  required 
the  filing  of  the  certificate  of  the  agent  in  the 
office  of  the  clerk  of  such  county,  the  failure 
to  comply  with  that  provision  would  not  ren- 
der the  bond  Invalid.  North  Mercer  .Co.  v. 
Smith,  27  Ind.  App.  472,  61  N.  B.  10,  and 
cases  cited.  A  foreign  corporation  cannot  do 
business  in  this  state  without  complying  with 
the  provisions  of  the  statutes  authorizing  It 
to  do  such  business,  and  escape  liability  upon 
Its  contract.  Phoenix  Ins.  Co.  v.  Penn.  R. 
Co.,  134  Ind.  215,  83  N.  E.  970,  20  L.  R.  A. 
400,  and  cases  dted;  Sparks  T.  Ass'n  (C.  C.) 
73  Fed.  277;  Lafayette  Ins.  Co.  v.  French,  18 
How.  404,  15  L.  Ed.  451;  Paul  v.  Virginia, 
8  Wall.  169,  19  L.  Ed.  357;  R.  Co.  v.  Harris. 
12  Wall.  65,  20  L.  Ed.  354;  Foster  v.  Lum- 
ber Co.  (S.  D.)  58  N.  W.  9,  23  L.  R.  A.  490, 
48  Am.  St.  Rep.  859. 

It  is  proper  to  add  that  the  executor  has 
complied  with  the  requirements  of  the  law. 
If,  in  the  opinion  of  the  trial  court,  the  sure- 
ty company  was  not  authorized  to  act,  np- 
Itellant  could  have  asked  for  no  more  than  a 
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new  bond;  but  tbe  bond  -was  valid,  and  the 
court  did  not  err  In  Its  ruling  upon  the  de- 
murrer. 
Judgment  affirmed. 


(31  Ind.  App.  486) 

GISH  T.  BOARD  OF  COM'RS  OF  ST.  JO- 
SEPH COUNTY. 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Oct  15.  1903.) 

COUNTIES— CONTRACTS-EXPENDITURES— POOR 
PERSONS  —  CARE  —  PHYSICIAN'S  SERVICES  — 
APPROPRIATIONS— AUTHORITY  OF  COMMIS- 
SIONERS. 

1.  Under  Bums'  Rey.  St.  1901,  f  5594bl,  pro- 
viding that,  except  in  certain  instances  speci- 
fied, no  warrant  shall  be  drawn  or  money  paid 
out  of  the  county  treasury  unless  an  appropria- 
tion by  tbe  county  council  has  been  made, 
which  remains  unexhausted,  a  complaint  by  a 
physician,  who  had  treated  a  poor  person  at  the 
instance  of  one  of  the  county  commissioners,  to 
recover  for  his  services  against  the  county,  fail- 
ing to  allege  an  appropriation  for  the  payment 
of  the  claim,  or  for  the  payment  of  a  class  o( 
claims  nnder  which  the  claim  would  fall,  was 
insufficient. 

2.  Under  Acta  1899,  p.  352,  §  27,  providing 
that  no  court  of  any  county  shall  have  power 
to  bind  the  county  by  judgment  in  a  cause 
where  such  court  has  jurisdiction,  to  any  extent 
beyond  the  appropriation  for  the  purpose  for 
which  the  obligation  is  incurred,  and  all  obliga- 
tions beyond  the  existing  appropriations  shall  be 
absolutely  void,  a  physician  wno  had  rendered 
services  to  a  poor  person  at  the  instance  of  a 
county  commissioner  could  not  recover  therefor 
where  no  appropriation  had  been  made  to  pay 
the  same. 

3.  Under  Bums'  Rev.  St.  1901,  §  8166g,  pro- 
viding that,  where  a  counts;  council  is  organized 
in  any  county,  the  authority  to  pay  for  mate- 
rials and  supplies  furnished  to  poor  persona 
should  be  limited  to  specific  appropriations  of 
money  in  advance,  on  estimates  furnished,  and 
that  no  obligation  should  be  incurred  on  behalf 
of  the  county  unless  it  should  fall  within  ap- 
propriations specially  made,  and  any  undertak- 
ing contrary  to  the  provisions  of  the  section 
should  be  absolutely  void,  a  county  commission- 
er had  no  authority  to  employ  a  physician  to 
treat  a  poor  person  at  the  expense  of  a  county 
in  which  a  county  council  was  organized,  where 
no  appropriation  had  been  made  therefor. 

Appeal  from  Circuit  Court,  St  Joseph 
County;   W.  A.  Funk,  Judge. 

Action  by  John  L.  Glsh  against  the  board 
of  commissioners  of  St.  Joseph  county.    From' 
a  judgment  in  favor  of  defendant  plaintiff 
appeals.    AiSrmed. 

Jos.  G.  Orr,  for  appellant  D.  D.  Bates,  for 
appellee. 

HENLEY,  J.  The  trial  court  In  this  case 
held  the  appellant's  complaint  insuflBclent, 
and  out  of  this  action  arises  the  only  ques- 
tion presented  by  the  appeal.  It  Is  averred 
In  his  amended  coml)laint  that  on  the  lOtli 
day  of  December,  1900,  appellant  was  a 
licensed  physician  and  surgeon  of  St  Joseph 
county,  Ind.;  that  at  said  date  and  for  some 
years  prior  thereto  he  was  a  specialist  la 
diseases  of  the  eye,  and  was  skilled  in  the 
treatment  of  such  diseases;  that  on  said  10th 
day  of  December,  1900,  one  Georgia  Brown 


was  a  poor  person  living  in  Portage  town- 
ship, in  St  Joseph  county;  that  she  was 
afflicted  with  a  certain  disease  of  tbe  eye 
called  "trachoma,"  and  was  nearly  blind; 
that,  In  order  to  save  her  eyesight  certain 
operations  and  special  treatment  were  neces- 
sary; that  prior  to  tbe  lOtb  of  December, 
1900,  a  physician  was  employed  by  tbe  board 
of  commissioners  as  a  physician  for  the  poor 
of  Portage  township,  and  that  be  was  in  tbe 
employ  of  sucb  board  on  the  lOtb  of  Decem- 
ber, 1900;  that  said  physician  was  not  a 
specialist  In  diseases  of  tbe  eye,  and  was  in- 
competent to  render  the  needed  services  to 
Georgia  Brown;  that  on  said  10th  day  of 
December  the  trustee  of  Portage  township 
sent  said  Georgia  Brown  to  tbe  said  physician 
employed  by  the  board  for  treatment  for  her 
disease,  and  that  said  physician  failed  and 
refused  to  render  her  any  treatment,  giving 
as  his  reason  that  be  was  not  a  specialist 
and  did  not  possess  tbe  necessary  instru- 
ments and  medicines  required  in  'treatment 
of  diseases  of  the  eye,  and  that  said  town- 
ship physician  told  the  trustee  that  said 
Georgia  Brown  should  be  taken  to  an  eye 
specialist  for  treatment;  that  thereupon  the 
trustee  took  her  to  the  appellant,  and  employ- 
ed appellant  to  treat  her  for  the  disease; 
that  the  appellant  treated  her  from  the  10th 
of  December,  1900,  up  to  and  Including  the 
10th  day  of  May,  1901;  that  during  that  time 
he  rendered  her  professional  services  of  the 
value  of  $227,  as  shovrn  by  the  bill  of  iiar- 
tlculars  attached  to  the  amended  complaint, 
and  that  the  services  were  worth  $227;  that 
on  the  7tb  day  of  October,  1901,  appellant 
presented  the  claim  for  the  services  rendered 
to  the  board  of  commissioners  of  St  Joseph 
county;  and  that  said  claim  was  refused  and 
wholly  disallowed.  The  bill  of  particulars, 
showing  tbe  items  and  dates  of  treatment.  Is 
attached'  to  this  amended  complaint  Appel- 
lant asks  Judgment  against  the  board  of  com- 
missioners of  St.  Joseph  county  for  $227. 

The  complaint  Is  insufficient  because  It 
does  not  aver  that  the  county  council  of  St 
Joseph  county  had  appropriated  a  .  sum  for 
the  payment  of  this  claim,  or  had  appropri- 
ated a  sum  of  money  for  tbe  payment  of  a 
class  of  claims  under  which  the  claim  in  suit 
would  fall.  Nor  does  tbe  claim  fall  within 
the  class  of  claims  which  may  be  paid  out  of 
the  county  treasury  without  first  having  an 
appropriation  made  therefor.  See  section 
5594bl,  Burns'  Rev.  St  1901,  Turner  v.  Board 
of  Commissioners  (Ind.  Sup.)  63  N.  E.  210. 
Under  the  facts  alleged  In  the  complaint,  ap- 
pellee could  not  allow  the  claim;  neither 
could  the  circuit  court  of  St  Joseph  county 
pronounce  a  valid  Judgment  In  appellant's 
favor  against  the  county.  Acts  1899,  p.  352. 
8  27;  Turner  v.  Board,  supra.  By  section 
8166g,  Bums'  Rev.  St  1901,  the  provisions 
of  the  poor  law  of  1901  are  expressly  con- 
trolled by  what  is  commonly  known  as  the 
"C!ounty  Reform  Law  of  1899."  The  section 
of  the  poor  law  above  referred  to  is  as  fol- 
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lows:  "Wherever  tliere  shall  be  organized  a 
county  countUl  In  any  county  in  this  state,  It 
Is  hereby  declared  that  the  authority  confer- 
red by  this  act  to  pay  officers  and  employSs 
of  such  asylnms  and  to  pay  for  materials 
and  supplies  of  every  sort  therefor,  shall  be 
and  the  same  is  hereby  strictly  limited  to 
specific  appropriations  of  money  made  in  ad- 
vance by  such  county  council  ui)on  estimates 
fcrnished.  No  obligation  or  liability  of  any 
sort  shall  be  incurred  by  any  officer  on  behalf 
of  said  county  unless  the  same  shall  fall  with- 
in the  appropriations  specifically  made  for  the 
purpose.  Any  undertakings  or  agreements 
contrary  to  the  provisions  of  this  section  are 
declared  to  be  absolutely  void  and  no  action 
shall  be  maintained  against  the  county  there- 
on." It  seems  to  us  that  the  statutes  In  force 
are  directly  applicable  here,  and  that  the 
facts  averred  tn  the  complaint  do  not  state  a 
cause  of  action. 

The  judgment  is  affirmed^ 


(31  Ind.  App.  460) 

INDIANA  MFG.  CO.  v.  WELLS. 

(Appellate  CSoort  of  Indiana,  Division  No.  1. 
Oct.  13,  1908.) 

MASTER  AND  SERVANT-INJURIES-COMPLAINT 
— AL.LBGATI0NS-ISSTIE8  RAISED— GUARDINO 
MACHINERY- STATUTORY  DUTY— SUFFICIEN- 
CY OF  ALLEGATIONS-COMMON-LAW  LIABIL- 
ITY. 

l.In  an  action  against  a  master  for  injuries 
to  a  minor  servant,  aUegations  of  the  complaint 
that  the  seryant  was  15  years  old,  inexperien- 
ced in  mechanical  labor,  and  incompetent  to 
judge  of  the  danger  incident  to  the  operation 
of  the  macliinery,  did  not  supply  the  place  of 
an  averment  as  to  failure  to  instruct  the  ser- 
vant. 

2.  Factory  Act  April  27,  1899,  §  9  (Burns' 
Rev.  St.  1901,  f  70871),  enacts  that  the  pro- 
prietor of  a  maunfacturing  establishment  shall 
furnish  belt  shifters  for  throwing  on  or  oS  belts 
or  pulleys,  and  shall  guard  all  machinery,  in  the 
discretion  of  the  chief  inspector.  Held,  that  fail- 
nre  of  a  master  to  perform  his  duty  under  the 
statute  is  negligence. 

3.  An  allegation  in  an  action  for  injuries  that 
defendant  failed  to  prpperly  guard  the  machin- 
ery charges  the  omission  of  a  statutory  duty, 
and  is  a  sufficient  charge  of  negligence. 

4.  Mere  failure  to  provide  belt  shifters  does 
not  create  a  statutory  liability,  unless  such  fail- 
ure is  contrary  to  the  insi)ector's  orders. 

6.  In  pleading  the  statutory  liability  of  a  mas- 
ter for  failure  to  comply  with  the  statute  as  to 
protecting  macliinery,  it  is  not  necessary  to  al- 
lege that  plaintiff  had  no  knowledge  of  the  un- 
fn>arded  condition,  or  of  the  absence  of  a  belt 
shifter,  etc. 

-  6.  A  complaint  in  an  action  for  injuries  to  a 
servant,  which  fails  to  allege  want  of  knowl- 
edge on  the  part  of  the  servant  of  the  unguard- 
ed condition  of  the  machinery  and  dangers  re- 
sulting therefrom,  states  no  cause  of  action  on 
a  common-law  liability,  and  hence  does  not  war- 
rant instructions  thereon. 

Appeal  from  Circuit  Court,  Miami  County; 
Jaby  T.  Cox,  Judge. 

Action  by  Carl  H.  Wells  against  the  In- 
diana   Manufacturing    Company.      From    a 


f  C'See  Master  and  Servant,  vol.  S4,  Cent.  Dig.  { 
US. 


judgment   for   plaintifF,    defendant   appeals. 
Beversed. 

Blacklidge,  Shirley  &  Wolf  and  Nott  N. 
Antrim,  for  appellant.  F.  D.  Butler  and  Jno. 
Stapleton,  for  appellee. 

KOBINSON,  C.  J.  Appellee  recovered  a 
Judgment,  for  a  personal  Injury  received 
while  operating  a  machine  in  appellant's  fac- 
tory. He  avers  In  his  complaint  that  he  is 
15  years  of  age.  Inexperienced  in  mechanical 
labor  and  the  construction  and  operation  of 
machinery,  and  incompetent  to  judge  of  the 
danger  Incident  thereto,  which  appellant 
knew;  that  he  was  put  to  work  at  a  machine 
containing  two  sets  of  sharp  steel  knives  or 
bits  which  were  attached  to  shafting  with 
belt  and  pulley  attachment,  and  which  were 
made  to  revolve  with  great  force  and  rapid- 
ity by  steam,  over  which  appellee  had  no 
control;  that  by  reason  of  Its  construction 
and  gearing  the  machine  was  of  a  dangerous 
character  when  in  operation;  that  a  part  of 
the  duty  required  of  him  by  appellant  was 
frequently  to  oil  certain  parts  of  the  ma- 
chine; that  appellant  bad  negligently  and 
carelessly  constructed  and  placed  the  ma- 
chine In  such  position  that.  In  order  to  oil  it, 
appellee  was  compelled  to  and  did  reach  over 
the  revolving  knives  across  to  the  opposite 
Bide  and  imder  the  platform  while  the  ma- 
chine was  running;  and  that  appellant  had 
"negligently,  wrongfully,  and  unlawfully 
failed  and  neglected  to  furnish  and  supply 
or  canse  to  be  furnished  and  supplied.  In 
connection  with  said  machine,  belt  shifters 
or  other  mechanical  contrivances  for  the 
purpose  of  throwing  on  or  off  the  belts  or  pul- 
leys, and  thereby  stopping  the  movement  and 
action  of  said  knives,  chisels,  and  bits  of  said 
machine,  and  to  properly  safeguard,  or  to 
place  any  safeguards  whatever,  about  said 
knives,  chisels,  and  bits";  that  while  work- 
ing vrlth  the  machine,  and  attempting  to  oil 
the  same,  as  above  stated,  his  bund  came  In 
contact  with  the  knives,  whereby  he  was  in- 
jured. The  pleading  contains  no  charge  of 
negligence  in  failing  to  instruct  appellee  how 
to  operate  the  machine  and  avoid  danger. 
The  averments  that  appellee  was  15  years 
old,  inexperienced  In  mechanical  labor,  and 
Incapable  and  Incompetent  to  judge  of  the 
danger  Incident  to  the  operation  of  such  ma- 
chinery, do  not  supply  the  place  of  an  aver- 
ment of  negligent  failure  to  Instruct  appellee 
In  the  use  of  the  machinery.  The  presump- 
tion that  appellant  did  its  duty,  and  did  in- 
stract  him,  is  of  equal  weight  with  the  pre- 
sumption that  it  did  not  Instruct  him.  From 
the  facts  averred,  the  Inference  does  not  nec- 
essarily follow  that  appellant  negligently 
failed  to  instruct  appellee.  The  pleading  does 
not  present  any  issue  of  negligence  because 
of  failure  of  appellant  to  Instruct  appellee 
in  the  use  of  the  machinery. 

The  complaint  charges  as  acts  of  negli- 
gence failure  to  provide  belt  shifters  for  dan- 
gerous machinery,  and  failure  to  properly 
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goAvd  the  machinery.  The  action  seema  to 
be  founded  upon  section  8  of  the  factory  act, 
In  force  April  27,  1899  (Bums'  Rev.  8t  1901, 
I  70871).  That  act  makes  It  the  duty  of  the 
owner  of  a  manufacturing  establishment  "to 
furnish  and  supply,  or  cause  to  be  furnished 
and  supplied  therein,  in  the  discretion  of  the 
chief  Inspector,  where  machinery  is  used,  belt 
shifters  or  other  safe  mechanical  contrivan- 
ces for  the  purpose  of  throwing  on  or  oB  belts 
or  pulleys;  and  whenever  possible,  machln- 
eiy  therein  shall  be  provided  with  loose  pul- 
leys; all  vata,  pans,  saws,  planers,  cogs, 
gearing,  belting,  shafting,  set  screws  and 
machinery  of  every  description  therein  shall 
be  properly  guarded.  •  •  •"  This  statute 
characterizes  certain  machinery  as  dangerous, 
and  requires  of  the  employer  a  certain  spe- 
cific duty.  The  failure  to  perform  that  duty 
is  negligence.  The  averment  that  appellant 
failed  to  properly  guard  the  machinery  char^ 
ges  the  omission  of  a  statutory  duty,  and  Is, 
under  the  statute,  a  suttlcient  charge  of  neg- 
ligence. Buehner  Chair  (Jo.  v.  Feulner,  28 
Ind.  App.  479,  63  N.  B.  239;  Monteith  t. 
Kokomo,  etc.,  Co.  (Ind.  Sup.)  64  N.  B.  610, 
08  L.  R.  A.  944.  The  statute  provides  that 
certain  machinery  shall  be  properly  guarded. 
It  does  not  provide  absolutely  that  belt  shift- 
ers shall  be  supplied,  but  that  they  shall  be 
supplied  "In  the  discretion  of  the  chief  in- 
spector." There  is  no  authority  for  saying 
that  these  words  of  the  statute  are  meaning- 
less, and  may  be  ignored  in  Its  construction. 
The  mere  failure  to  provide  belt  shifters  does 
not  create  a  statutory  liability,  but  liability 
under  the  statute  arises  when  the  Inspector's 
order  to  furnish  them  has  not  been  complied 
with.  Knlaley  t.  Pratt,  148  N.  Y.  372,  42  N. 
B.  986,  32  L.  R.  A.  367.  The  doctrine  In  this 
case  was  in  part  disapproved  in  Monteith  v. 
Kokomo,  etc.,  Co.,  supra,  but  not  upon  the 
above  point 

Nor  does  the  complaint,  in  the  aliove  par- 
ticulars, show  a  common-law  liability.  In 
pleading  the  statutory  liability  It  would  not 
be  necessary  to  aver  that  appellee  tiad  no 
knowledge  of  the  unguarded  condition  of  the 
machinery  and  of  the  absence  of  a  belt  shift- 
er and  the  dangers  resulting  therefrom.  An 
averment  of  failinre  to  perform  the  statutory 
duty  is  sufficient.  Monteith  v.  Kokomo,  etc., 
Co.,  supra.  Bift  In  pleading  the  employer's 
neglect  of  a  common-law  duty  such  aver- 
ments are  necessary.  If  the  machineiy  was 
not  properly  guarded,  and  there  was  no  belt 
shifter,  and  it  was  dangerous  to  operate  the 
machine  In  that  condition,  and  appellee  knew 
these  facts,  he  assumed  the  risk.  To  show 
a  liability  at  common  law,  want  of  knowl- 
edge must  be  averred  and  proved.  The  trial 
court.  In  the  instructions  to  the  Jury,  pro- 
ceeded upon  the  theory  that  the  pleading 
stated  a  cause  of  action  under  the  statute  and 
at  common  law,  but  did  not  keep  in  view  the 
distinction  between  neglect  of  a  common-law 
duty  and  the  neglect  of  a  speciflc  statutory 
duty.    Tbe  instructions  aa  to  the  common- 


law   liability  say  nothing  aa  to  appellee's 
knowledge  concerning  these  omissions  and 
tbe  dangers  resulting  therefrom.    The  motion 
for  a  new  trial  should  have  been  sustained. 
Judgment  reversed. 

"^■■■^  (a  Ind.  App.  4S9) 

McCLBART  v.  CHIPMAN  et  aL* 

(Appellate  Court  of  Indiana,  DlTisioo  No.  L 
Oct  15,  1903.) 

StJBSCRIPTIONS  —  MANUFACTURINQ  ENTER- 
PHISB— PURCHASE  OF  LOTS— MARKETABtB 
TITLE  —  INCUMBRANCES  —  DBCtARATION  OF 
TRUST— REVOCATION— POWER  OF  TRUSTEES 
—DRAWING  FOR  LOTS— LOTTBET— VALIDITY 
OF  CONTRACT. 

1.  A  subscription  to  a  mannfactnriDg  enter- 
prise  provided   that  if  the  owners   of  certain 

{>remlse8  would  procure  a  factory,  and  plat  into 
ots  the  land  designated  in  a  previous  proposi- 
tion, the  subscribers  would  each  pay  s  certain 
sum  for  a  lot.  When  the  two  propositions  were 
made,  the  persons  named  in  the  second  proposi- 
tion as  the  owners  were  not  such  owners,  but 
three  of  them  had  previously  conveyed  the  land 
to  a  trustee.  The  title  was  not  in  such  condi- 
tion that  it  was  impossible  for  them  to  carry 
out  the  agreement  and  they  were  able  to  con- 
vey to  a  subscriber  a  merchantable  title  in  fee 
to  a  lot  free  from  incumbrances.  Beld,  that 
the  material  facts  as  to  tbe  ownership  of  the 
land  were  not  concealed  by  the  promoters  of 
the  enterprise,  as  they  were  able  to  fulfill  tho 
requirement  of  the  contract  to  convey  to  a  sub- 
scriber his  lot  by  a  perfect  title,  tree  from  in- 
cumbrances. 

2.  A  declaration  in  trust,  executed  when  land 
was  conveyed,  provided  that  the  trustee  held 
the  land  in  trust  for  the  grantors,  and  was  to 
convey  the  lots  to  subscribers  entitled  thereto 
under  their  subscription  in  aid  of  a  factory. 
The  trustee  accepted  the  trust,  and  knew  of 
the  prior  sabscription  contracts.  Held,  that 
such  trustee  was  not  merely  a  nominal  trustee, 
but  had  the  legal  title,  with  power  to  convey 
the  lots  to  the  subscribers  who  complied  with 
the  contract 

3.  Where  a  declaration  In  trust  directed  the 
trustees  to  convey  certain  lots  to  various  per- 
sons who  should  be  entitled  to  conveyances  un- 
der a  subscription  in  aid  of  a  factory,  and  no 
authority  was  reserved  by  the  grantors  to  re- 
voke the  power  given  the  trustees,  a  subsequent 
writing  directing  the  trustees  to  make  deeds  for 
lots  to  whomsoever  a  person  named  should  di- 
rect did  not  affect  the  declaration  of  trust  pre- 
viously executed. 

4.  Trustees  were  required  to  distribute  lots ' 
subscribed  for  in  aid  of  a  factory  among  the 
subscribers,  by  lot,  in  some  fair  manner,  to  bo 
determined  by  them.  In  a  second  proposition 
tbe  subscribers  named  a  committee  "to  divide 
such  lots  among  US,  hereby  ratifying  all  that 
they  may  do."  The  method  of  distribution  was 
determiued  and  carried  out  by  the  subscribers 
themselves  at  a  meeting  held  for  the  purpose. 
The  subscribers  had  agreed  to  purchase  land  to 
be  divided  into  lots,  and  each  was  to  have  a 
lot  at  a  certain  price.  The  distribution  of  the 
lots  was  by  withdrawing  an  envelope  containing 
a  number  of  a  lot  from  a  box,  and  an  envelope 
containing  the  name  of  a  subscriber  from  an- 
other box.  Held,  that  the  subscription  was  not 
illegal,  on  the  ground  that  the  lots  were  to  be 
distributed  by  means  of  a  lottery,  which  was 
against  public  policy. 

5.  Under  a  subscription  in  aid  of  a  factoiy, 
land  was  to  be  purchased,  divided  into  lots,  and 
the  lots  conveyed  to  the  subscribers,  on  pay 
ment  of  a  certain  sum,  free  of  incumbrance. 
The  sureties  on  judgments,  which  were  liens  on 
the  land  for  the  purpose  of  converting  it  into 
cash,  secured  the  release  of  the  land  friHB  tho 

•Rehearina  denied.  Trasater  to  Supreme  Uourti, 
denied. 
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liens,  in  consideration  of  which  they  agreed  that 
all  the  proceeds  of  the  sale  of  the  land  should 
be  applied  on  the  liens,  and  that  its  release 
should  not  affect  their  liability  on  the  judg- 
ments. Held,  that  the  release  was  conclusive 
on  the  judgment  creditor,  in  favor   of  subse- 

auent  purchasers,  and  the  lots  were  freed  from 
tie  lien. 

6.  Subscribers  in  aid  of  a  factory  conferred 
on  trustees  the  power  to  collect  the  subscrip- 
tions, and  the  money  was  made  payable  to  the 
trustees  for  the  use  of  the  firm  who  would  erect 
the  factory.  Under  subsequent  contracts,  the 
firm  was  not  to  receive  any  of  the  money  col- 
lected, but  the  collection  was  indirectly  for  the 
benefit  of  the  firm,  as  it  was  in  fact  applied  on 
the  price  of  land  purchased  by  the  firm.  Held 
that,  as  the  trustees  were  authorized  to  collect 
the  siibscriptions,  they  could  sue  in  their  own 
names  for  the  use  of  the  firm. 

7.  Where  a  subscription  to  lots  in  aid  of  a  fac- 
tory provides  that  the  vendors  shall  convey  or 
cause  to  be  conveyed  the  lots  to  the  subscribers, 
a  subscriber  who  has  not  objected  to  receiving 
a  deed  executed  by  a  third  person  cannot  defeat 
his  subscription  because  he  was  not  required  to 
accept  a  deed  from  a  third  person,  bat  only 
from  his  vendors. 

8.  Where  a  subscription  to  lots  in  aid  of  a 
factory  entitled  a  subscriber  to  a  deed  when  he 
paid  a  certain  per  cent,  of  the  price,  and,  rely- 
ing on  his  promise,  the  factory  has  been  com- 
pleted according  to  the  contract,  and  he  has  not 
paid  anything,  nor  repudiated  his  subscription, 
nor  made  reply  to  frequent,  demands  for  pay- 
ment, he  must  be  held  to  have  acquiesced  in 
the  delay,  precluding  him  from  claiming  t£e 
tmstees  were  barred  by  laches  from  recovering 
the  subscription. 

9.  The  tender  of  a  merchantable  title  is  a  sub- 
stantial compliance  with  a  subscription  for  a 
lot  to  aid  in  the  erection  of  a  factory,  whereby 
the  subscriber  is  to  have  conveyed  to  him  the 
lot  by  a  perfect  title,  in  fee,  free  from  incum- 
brance, especially  when  the  factory  had  been 
erected,  and  the  lot  was  not  the  sole  considera- 
tion for  the  subscription. 

10.  Where  the  tender  of  a  deed  is  restricted  by 
conditions  which  were  to  be  performed  before 
the  grantee  was  to  be  entitled  to  it,  such  a  con- 
ditional tender  is  valid. 

11.  Where  a  subscription  to  a  lot  in  aid  of  a 
factory  required  the  conveyance  of  a  perfect 
Utie  on  payment  of  a  certain  sum,   and  such 

Eayment  had  not  been  made,  that  there  were 
ens  on  the  property  did  not  constitute  a  breach 
of  the  contract,  as  the  title  was  to  be  good  when 
the  deed  was  made,  and  the  deed  was  not  due 
nntil  a  portion  of  the  subscription  was  paid. 

12.  ▲  release  by  an  executor  of  a  jndgment 
which  is  a  lien  on  realty  is  valid,  where  it  is 
not  executed  without  consideration,  and  no 
fraud,  collnsion,  or  wasting  of  the  assets  of  the 
estate  is  shown. 

Appeal  from  Circuit  Court,  Kosciusko 
Connty;  H.  S.  Biggs,  Judge. 

Action  by  Silas  W.  Chlpman  and  others, 
trustees,  against  John  C.  McCleary,  to  re- 
cover on  a  contract  of  subscription.  Judg- 
ment for  plaintiffs,  and  defendant  appealed 
to  the  Supreme  Court,  from  which  the  cause 
was  transferred  under  Act  March  12,  1901. 
Afiirnied. 

Edgar  Haymond  and  Marshall,  McNaguy 
&  Clugston,  for  appellant.  W.  D.  Frazer, 
John  D.  Widaman,  J.  R.  Frazer,  and  Odell 
Oldfather,  for  appellees. 

ROBINSON,  0.  J.    Error  Is  assigned  upon 
the  conclusions  of  law  stated  upon  a  finding 
of  facts  substantially  as  follows:    In  Janu- 
68N.E.-21 


ary  or  February,  1895,  appellant  and  a  large 
number  of  other  persons  proposed  In  writing 
to  one  Huffman  to  purchase  from  him,  at 
$100  each,  lots  for  which  they  subscribed,  if 
Huffman  would  procure  title  to  a  certain 
tract  of  land,  and  erect  thereon  certain  facto- 
ries, and  plat  the  remainder  Into  city  lots. 
Appellees  were  named  as  trustees,  author- 
ized to  collect  the  money,  and  distribute  the 
lots  "by  lots,"  in  a  manner  to  be  determined 
by  them;  the  subscribers  agreeing  to  accept 
and  pay  for  such  lots  as  should  be  set  off  to 
them.  When  50  per  cent  of  the  price  of  the 
lots  bad  been  paid,  Huffman  was  to  convey 
the  lots  to  the  subscribers  by  perfect  title,  in 
fee  simple,  free  from  Incumbrances;  the  sub- 
scribers to  execute  their  notes  In  two  pay- 
ments for  the  residue.  Appellant  subscribed 
for  one  of  the  lots.  Huffman  accepted  the 
proposition,  but,  before  performing  his  part 
of  the  agreement,  except  making  a  plat  of 
350  lots,  which  plat  was  not  recorded,  assign- 
ed his  Interest  therein  to  the  firm  of  Charles 
&  Co.,  who  assumed  Huffman's  duties,  but 
who  did  not  carry  out  the  agreement.  After- 
wards, in  March,  1895,  appellant,  with  part 
of  the  persons  who  signed  the  Huffman  prop- 
osition, with  others,  signed  a  second  proposi- 
tion, providing  that  if  the  owners  of  the 
premises  would  procure  the  erection  of  a 
factory  of  certain  dimensions  and  capacity, 
and  would  plat  Into  lots  the  land  to  have 
been  platted  in  the  Huffman  proposition,  the 
subscribers  would  pay  for  the  lots  theretofore 
subscribed  for,  the  sum  so  subscribed,  to  the 
trustees  named  In  that  subscription.  The 
proposition  stated  that  It  was  made  to  Induce 
some  party  to  erect  the  factory  on  the 
strength  thereof.  The  subscribers  appointed 
a  committee  of  four  to  act  for  them  and  in 
their  names,  and  to  look  after  their  Interests; 
authorizing  them  to  permit  such  changes  in 
the  details  as  they  might  deem  necessary, 
and  to  divide  the  lots  among  the  subscribers, 
thereby  ratifying  all  that  they  might  do.  It 
Is  further  found  that  among  the  subscribers 
to  the  first  and  second  propositions  were  ten 
of  the  persons  designated  as  the  owners  of 
the'  premises  named  In  the  second  proposi- 
tion; that  the  lands  to  be  platted  were  In  sec- 
tions 5  and  8;  that,  when  the  two  proposi- 
tions were  made,  the  persons  named  in  the 
second  proposition  as  the  owners  of  the  land 
In  section  8  were  not  such  owners,  but  that 
3  of  the  persons  so  named  had  previously  con- 
veyed the  land  to  one  Oldfather,  who  did  not 
record  his  deed  until  July,  1896.  When  the 
propositions  were  made,  the  subscribers  did 
not  know  Oldfather  owned  the  premises,  but 
believed  the  persons  named  In  the  second 
proposition  were  such  owners.  That,  con- 
temporaneously with  the  execution  of  the 
deed  to  him,  Oldfather  orally  agreed  that  he 
would  hold  the  land  in  trust  for  bis  grantors, 
convey  the  same  to  persons  whom  they  might 
designate,  and  reconvey  any  portion  left, 
which  trust  Oldfather  has  ever  since  recog- 
nized, and  now  does  so.    The  persons  named 
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In  the  second  propoaition  as  the  owners  of 
tbe  land  to  be  platted  did  own  tbat  part  in 
section  5,  and  on  October  31,  1895,  tbey  quit- 
claimed tbe  same  to  Oldfather,  who  contem- 
poraneously therewith  executed  to  the  gran- 
tors a  written  declaration  of  trust  that  the 
conveyance  was  made  to  him  as  trustee,  and 
that  he  would  convey  the  lots  to  the  parties 
entitled  to  such  conveyances  under  the  terms 
of  the  subscriptions.  The  second  proposition 
was  accepted  by  the  owners,  and,  relying 
thereon,  tbey  entered  into  a  contract  with  the 
firm  of  Charles  &  Co.  for  the  erection  of  a 
factory;  the  firm  to  be  paid  the  proceeds 
from  the  subscriptions.  The  factory  was 
erected  substantially  In  accordance  with  the  • 
requirements  of  tbe  two  propositions,  was 
in  complete  running  order  on  July  1,  1895, 
and  since  that  time  has  been  operated  in  com- 
pliance with  and  to  the  capacity  required  in 
the  two  propositions.  The  subscribers'  com- 
mittee entered  upon  the  discharge  of  their 
duties,  approved  the  location  of  the  factory, 
such  changes  as  were  made  as  to  the  build- 
ings and  their  locations,  the  conveyance  of 
the  land  to  the  firm  of  Charles  &  Co.,  the 
platting  of  the  rest  of  the  land  into  lota,  and 
iseut  to  the  subscribers.  Including  appellant, 
who  received  the  same,  notice  of  a  meeting 
of  the  subscribers  for  the  purpose  of  dispos- 
ing of  tbe  lots,  which  notice  contained  in 
detail  a  plan  for  distribution,  which  was  sub- 
stantially adopted  at  a  meeting  of  tbe  sub- 
scribers held  afterwards.  The  parties  named 
as  owners  of  the  land  in  the  second  proposi- 
tion conceived  the  plan  of  disposing  of  the 
land,  prepared  and  circulated  the  two  sub- 
scription papers,  were  tbe  real  parties  in  in- 
terest, claiming  to  be  the  owners  in  Interest 
of  the  land,  and  were  to  receive  the  profits 
of  the  sale,  except  such  part  as  went  to  the 
firm  of  Charles  &  Co.  On  April  16,  1896, 
Oldfatber  platted  the  lands,  and  recorded 
the  same;  his  plat  differing  from  the  Huff- 
man plat,  in  not  including  as  much  laud,  by 
about  4%  acres,  which  was  low,  wet  land, 
not  valuable  for  building  purposes,  and  of 
little  value  for  town  lots;  In  changing  the 
factory  site  to  higher  ground,  of  greater  val- 
ue, and  enlarging  tbe  same,  and  omitting  a 
strip  66  by  400  feet  of  the  most  valuable 
land.  Otherwise  the  plats  were  substantially 
the  same.  Of  the  land  to  be  platted  in  tbe 
Huffman  proposition,  part  was  low,  wet  and 
swampy  land,  which  had  no  value  for  build- 
ing purposes,  and  but  little  value  for  any  pur- 
pose. A  depression  from  5  to  10  feet  deep 
and  15  to  20  feet  wide  ran  through  a  portion 
of  It.  Much  of  It  lay  remote  from  roads  or 
streets.  Part  was  high,  lay  near  roads  and 
streets,  and  was  well  adapted  to  building 
purposes.  Of  the  lots  in  the  Oldfather  plat, 
part  were  low  and  wet,  remote  from  roads 
and  streets,  not  valuable  for  building  pur- 
poses, and  no  value  for  any  purpose  of  more 
than  $3  to  $15  per  lot.  That  not  to  exceed  50 
of  the  lots  were  adapted  to  building  pur- 
poses, and  bad  a  market  value  of  from  $30  to 


$35  per  lot.  When  tbe  deeds  were  made  to 
Oldfatber,  the  lands  were  Incumbered  with 
Judgment,  mortgage,  and  tax  liens  of  more 
than  $14,000.  On  December  20,  1900,  the 
State  Bank  of  Warsaw  bad  become  tbe  owner 
of  most  of  these  liens,  and  on  tbat  day  re- 
leased the  same.  None  of  the  liens  held  by 
the  bank  at  the  date  of  the  release  were  paid, 
and  still  remain  unpaid  to  the  amount  of 
more  than  $7,000.  The  distribution  of  tbe 
lots  was  made  In  the  following  manner:  The 
numbers  1  to  350,  representing  the  lots,  were 
written  on  separate  cards,  which  were  placed 
in  envelopes  and  scaled.  Each  of  the  names 
of  the  350  subscribers  was  written  upon  a 
separate  card.  The  cards  containing  the 
names  of  the  subscribers  were  placed  in  one 
box,  and  the  envelopes  containing  the  lot 
numbers  in  another.  The  boxes  were  thor- 
oughly shaken,  a  card  containing  a  name 
drawn,  and  simultaneously  therewith  an  en- 
velope containing  a  lot  number.  If  tbe  sub- 
scriber thus  drawn  bad  paid  $50  on  a  lot, 
the  envelope  was  opened,  and  the  number  of 
tbe  lot  announced.  If  the  subscriber  so 
drawn  had  not  so  paid,  the  card  containing 
the  name  and  the  envelope  containing  the  lot 
number  so  drawn  were  put  Into  a  larger  en- 
velope and  sealed.  Appellant  was  not  pres- 
ent, and  did  not  participate  in  the  drawing. 
Not  having  paid  $50  on  a  lot,  the  card  con- 
taining bis  name  and  tbe  envelope  containing 
a  lot  number  drawn  with  it  were  sealed  in 
an  envelope,  which,  when  afterwards  opened, 
was  found  to  be  lot  271,  which  was  part  of 
section  5.  The  firm  of  Charles  &  Co.,  appellee 
Chlpman,  who  performed  all  the  active  du- 
ties of  the  trust,  and  the  landowners,  ap- 
proved the  manner  of  distribution.  Charles 
&  Co.  will  not  recover  any  of  the  money  col- 
lected in  this  suit,  but  the  same  will  be  used 
to  apply  upon  the  liens  held  by  the  bank  and 
a  certain  estate.  Before  this  suit  was 
brought,  Oldfather  tendered  to  appellant  a 
deed  to  lot  271,  conveying  to  him  a  merchant- 
able title  in  fee,  free  from  Incumbrances  of 
all  kinds.  The  lots,  streets,  and  alleys  in  the 
plat  have  not  been  staked  out  or  marked  or 
Identified.  Appellant  has  never  taken  pos- 
session of  the  lot.  About  70  subscribers  have 
paid  in  full  and  received  deeds,  and  about 
100  others  have  made  partial  payments.  The 
amount  of  appellant's  subscription  is  now 
$105,  no  part  of  which  has  been  paid.  Ap- 
pellant has  never  demanded  a  conveyance  of 
the  lot,  or  an  abstract,  or  possession,  and  has 
never  rescinded  or  offered  to  rescind  his  sub- 
scription. As  conclusions  of  law,  the  court 
stated  that  appellees  are  entitled  to  recover 
$105  and  costs,  and  that  appellant  Is  entitled 
to  the  possession  of  the  deed  tendered. 

It  is  first  argued  tbat  tbe  findings  show 
misrepresentations  and  concealment  of  mate- 
rial facts  on  the  part  of  those  promoting 
the  enterprise.  But  the  record  discloses  noth- 
ing of  this  character  which  would  prejudice 
the  rights  of  appellant,  or  render  th«  con- 
tracts unfair.    When  tbe  second  proposition 


Digitized  by 


Google 


Ind.) 


McCIiEAEY  V.  CHIPMAN. 


323 


was  signed,  the  parties  representing  tbem- 
selves  to  be  the  owners  of  the  land  to  be 
platted,  ot  which  lot  271  was  a  part,  were 
in  fact  the  owners;  and  three  of  them  own- 
ed the  other  tract,  and  had  previously  con- 
veyed it  to  Oldfather  in  trust  for  them.  It 
Is  not  shown  that  there  were  any  secret  equi- 
ties affecting  appellant's  rights.  At  no  time 
was  the  title  to  the  land  in  a  condition  that 
it  was  impossible  for  them  to  carry  out  their 
part  of  the  agreement  Although  they  might 
not  have  had  at  all  times  an  unconditional, 
fee-simple  title,  yet  they  did  at  all  times  hold 
such  title  as  would  enable  them  to  comply 
with  their  agreement  with  appellant.  The 
court  very  fully  stated  all  the  facts  ehowlng 
title,  and  also  stated  that  the  deed  tendered 
to  appellant  was  sutBcient  to  convey  to  him 
a  merchantable  title  in  fee  simple  to  lot  271, 
free  from  Incumbrances  of  all  kinds.  This, 
In  effect,  fulfills  the  requirement  of  the  con- 
tract that  the  deed  should  convey  to  him  bis 
lot  by  a  perfect  title  in  fee  simple,  ifree  from 
incumbrances  of  all  kinds. 

It  is  argued  that  the  deed  from  Oldfather 
conveyed  no  title.  When  the  grantors  con- 
veyed to  him  that  part  of  the  land  In  sec- 
tion 5,  the  declaration  of  trust  executed  at 
the  same  time  provided  that  the  trustee  held 
the  land  in  trust  for  his  grantors,  and  was 
to  convey  the  lots  to  the  various  parties  who 
should  be  entitled  to  such  conveyances  under 
their  subscriptions  in  aid  of  the  factory;  such 
lots  to  be  conveyed  when  paid  for.  The 
trustee  accepted  the  trust,  and  it  became 
binding  upon  him.  He  had  knowledge  of 
the  prior  subscription  contracts.  Nothing 
further  was  to  be  done  by  the  grantors.  It 
is  true,  appellant  had  not  paid  for  the  lot, 
but  when  the  deed  was  tendered  the  last 
payment  was  long  past  due.  By  the  decla- 
ration of  trust,  he  was  to  convey  the  lots 
to  those  entitled  to  them  under  their  sub- 
scriptions in  aid  of  the  factory.  Under  the 
contract  a'  subscriber  was  to  receive  his 
deed  when  he  had  paid  half  the  price,  and 
was  to  give  his  notes  for  the  balance.  As 
the  declaration  of  trust  was  made  with  ref- 
erence to  the  subscription  contract,  and  as 
equity  looks  to  the  Intent  rather  than  to  the 
form,  when  the  declaration  of  trust  requires 
that  the  trustee  shall  make  the  deed  when 
the  lot  is  paid  for,  it  must  be  held  to  mean 
when  paid  for  according  to  the  terms  of  the 
subscription.  We  do  not  think  It  can  be  said 
that  the  trustee  was  merely  a  nominal  trus- 
tee, but  that,  for  the  purpose  of  carrying  out 
the  terms  of  the  subscription  contract,  the 
legal  title  was  conveyed  to  him  by  his  gran- 
tors, and  the  power  vested  in  him  to  con- 
vey the  lots  to  such  subscribers  as  complied 
with  the  contract— among  them,  lot  271  to 
appellant.  See  Haxton  v.  McClaren,  132  Ind. 
23.5,  31  N.  E.  48;  Bwing  v.  Jones,  130  Ind. 
247.  29  N.  K.  1057,  15  L.  R.  A.  75;  Mohn  t. 
Mobn,  112  Ind.  285.  13  N.  B.  850;  Wright  v. 
Moody,  116  Ind.  175,  18  N.  E.  608. 

It  Is  also  argued  that  the  grantors  of  the 


trustee  reserved  the  power  to  revoke  the 
trust  But  no  authority  to  revoke  It  is  re- 
served in  the  Instrument  creating  it  Bums' 
Bev.  St  1901,  §  3407.  It  is  true  that  subse- 
quent to  the  execution  of  the  deed  to  the 
trustee  the  grantors  gave  to  him  a  written 
order  to  make  deeds  for  lots  to  whomsoever 
a  person  named  should  direct  But  this  or- 
der could  not  afTect  the  terms  of  the  written 
declaration  of  trust  previously  executed.  It 
had  expressly  directed  the  trustee  to  convey 
the  lots  to  certain  persons.  The  trustee  knew 
of  the  subscription  contracts.  "Hie  declara- 
tion of  trust  refers  to  these  subscriptions,  and 
must  be  construed  with  reference  to  the  sub- 
scription contracts.  He  was  to  convey  the 
lots  to  the  various  parties  who  should  be  en- 
titled to  conveyances  under  the  subscriptions 
in  aid  of  the  factory.  No  authority  was  re- 
served by  the  grantors  to  revoke  the  power 
given  the  trustee,  and  without  such  reserva- 
tion the  grantors  had  no  such  authority. 

It  19  further  argued  that  the  contract  was 
Illegal  In  Its  inception;  that  the  lots  were 
distributed  by  means'  of  a  lottery,  which  was 
against  public  policy,  and  void.  In  the  sec- 
ond proposition  made  by  the  subscribers,  they 
i*efer  to  their  subscriptions  to  the  first  propo- 
sition. In  the  first  proposition,  which  was 
practically  abandoned,  the  appellees  were 
named  as  trustees,  who  were  "authorized  and 
required"  to  distribute  the  lots  among  the 
subscribers  "by  lots";  the  same  to  be  done 
in  some  fair  and  equitable  manner,  to  be  de- 
termined by  them.  In  the  second  proposition 
the  subscribers  named  a  committee  of  four 
to  act  for  them,  and,  among  other  duties,  "to 
divide  such  lots  among  us,  hereby  ratifying 
all  that  they  may  do."  Taking  the  two 
proiMSitlons  together  as  constituting  the  con- 
tract between  the  parties,  It  cannot  be  said 
that  the  contract  provides  that  the  lots  shall 
be  disposed  of  by  some  kind  of  lottery.  Tlie 
method  of  distribution  and  the  distribution 
itself  were  determined  and  carried  out  by  the 
subscribers  themselves  at  a  meeting  held  by 
them  for  that  purpose.  The  court  finds  that 
at  no  time  prior  to  the  distribution,  October, 
1895,  were  the  details  of  any  plan  for  the  dis- 
tribution of  the  lots  among  the  subscribers 
ever  discussed  or  talked  about  in  any  manner 
or  known  by  any  person,  but  that  it  was  at 
all  times  known  to  the  owners  and  the  sub- 
scribers that  the  distribution  was  to  be  by 
means  of  a  lot  drawing.  It  is  also  found  that 
a  notice,  which  appellant  received,  was  sent 
to  the  subscribers  to  meet  at  a  certain  time 
and  place  to  determine  upon  a  plan  of  dis- 
tribution, and  to  distribute  the  lots;  the  no- 
tice containing  the  details  of  a  plan  proposed 
by  the  subscribers'  committee  named  In  the 
second  proposition;  that  the  meeting  was 
held.  One  of  the  subscribers,  not  a  vendor, 
was  elected  president  and  another  subscrib- 
er, not  a  vendor,  outlined  the  plan  for  the  dis- 
tribution which  had  been  set  forth  in  the  no- 
tice, which  plan  was  voted  upon  by  the  sub- 
scribers present  and  was  unanimously  adopt- 
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ed  by  the  meetiug.  Three  of  the  granton 
were  present  at  the  meeting,  but  they  y^ere 
all  subscribers,  and  It  does  not  appear  that 
they  took  any  active  part  In  the  meeting. 
The  firm  of  Charles  &  Co.  were  not  present 
when  the  plan  of  distribution  was  determin- 
ed, but  were  afterwards  present  while  the 
distribution  was  being  made.  It  is  true,  the 
court  finds  that  the  lots,  when  platted,  were 
of  unequal  value.  But  It  Is  also  found  that, 
of  the  land  to  be  platted  in  the  propositions 
made  by  the  subscribers,  part  of  It  was  wet 
and  swampy,  and  had  no  value  for  building 
purposes,  and  little  value  for  any  purpose, 
and,  on  account  of  depressions,  and  distance 
from  roads  or  streets,  the  several  portions  of 
Ihe  lands  differed  greatly  in  value.  It  seems 
that  the  findings  show,  in  effect,  that  a  num- 
ber of  persons  agreed,  for  a  consideration 
named,  to  buy  a  tract  of  land  which  was  aft- 
erwards to  be  platted  Into  lots.  Each  pur- 
chase' was  to  have  as  his  part  of  the  land 
one  of  these  lotB,  for  which  he  was  to  pay 
$100.  The  land  was  platted  into  lots,  and 
the  purchasers  afterwards  met  and  deter- 
mined among  themselves  the  manner  In 
which  the  lots  should  be  assigned  among 
them.  The  contract  made  by  each  subscriber 
was  one  he  had  a  right  to  make.  It  is  not 
shown  that  the  promoters  did  anything  for 
which  they  would  be  liable  to  indictment  for 
conducting  a  lottery.  Before  the  meeting 
held  to  determine  the  manner  of  distribution, 
they  had  contracted  away  their  interest  In 
the  property  involved  In  the  transaction. 
The  subscribers  were  free  to  act  for  them- 
selves in  any  manner  they  might  choose.  In- 
duced by  a  desire  to  aid  an  enterprise  which 
they  believed  would  be  an  advantage  to  th«n 
as  citizens,  they  entered  into  a  lawful  con- 
tract to  buy  the  land,  and  afterwards  agreed 
among  themselves  the  manner  in  which  it 
Ethould  be  divided.  Appellant  was  not  pres- 
ent at  this  meeting.  But  he  bad  never  re- 
scinded or  offered  to  rescind  his  subscription, 
and  while  his  contract  was  several,  and  not 
Joint,  yet  the  subscribers  were,  in  a  sense, 
pursuing  a  common  purpose.  See  Ft.  Wayne, 
eta,  Co.  V.  MUler,  131  Ind.  499,  506,  30  N. 
B.  23,  14  li.  B.  A.  804.  He  was  notified  of 
the  subscribers'  meeting,  and  the  purpose  for 
which  the  meeting  would  be  held.  He  con- 
tinued, without  objection,  to  be  a  subscriber. 
He  knew  the  meeting  was  to  be  held,  and  en- 
tered no  objection,  and  failed  to  make  any 
response  whatever  to  the  notice  received. 
Under  all  the  circumstances,  it  must  be  held 
that  he  was  bound  by  the  result  of  the  meet- 
ing. There  is  nothing  to  show  that  any 
fraud  was  practiced  as  to  appellant  Taking 
the  transaction  as  a  whole.  It  cannot  be  char- 
acterized as  a  lottery,  within  the  meaning  of 
the  law.  The  sale  of  the  lots  to  the  subscrib- 
ers was  not  in  pursuance  of  any  design  to 
evade  the  law  or  promote  a  lottery.  It  was 
not  a  plan  or  scheme  on  the  part  of  the  pro- 
moters to  sell  or  dispose  of  the  property  by 
lot  or  chance.    It  seems  to  have  been  fair 


and  eiiuitable,  and  we  find  nothing  In  it  that 
can  be  said  to  be  opposed  to  good  morals. 
See  Washington  Glass  Co.  y.  MoAaugli,  19 
Ind.  App.  105,  49  N.  B.  178;  Bmshwilo:  ▼. 
Tyner,  21  Ind.  App.  347,  52  N.  E.  459,  69  Am. 
St  Rep.  300;  Wile  v.  Rochester  Imp.  Co.,  21 
Ind.  App.  422,  50  N.  E.  928;  Chancy  Park 
Land  Co.  v.  Hart,  104  Iowa.  692,  73  N.  W. 
1059.  In  Lynch  v.  Rosenthal,  144  Ind.  86,  42 
N.  B.  1103,  31  L.  R.  A.  835,  65  Am.  St  R^. 
108,  cited  by  counsel  for  appellant  as  control- 
ling in  this  appeal.  It  is  said,  quoting  from 
Rothrock  v.  Perklnson,  61  Ind.  39:  "It  is  well 
settled  in  this  state  that  every  scheme  for 
the  division  or  disposition  of  property  oi 
money  by  chance  or  any  game  of  hazard  Is 
prohibited  by  law,  and  that  every  contract  or 
agreement  in  aid  of  such  a  scheme  Is  void 
as  against  public  polifiy."  In  that  case,  "by 
the  definite  language  of  the  contract,"  the 
lot  which  appellee  agreed  to  purchase  was 
to  be  determined  by  lot  The  appellee  had 
no  choice  whether  be  was  to  pay  $100  or  $300. 
A  prize  lot  was  to  be  awarded  to  some  one 
In  addition  to  the  lot  subscribed  for;  the  prize 
lot  to  be  awarded  to  some  one  by  the  result 
of  chance.  Appellant  participated  in  the 
drawing,  which  was  conducted  according  to 
a  plan  suggested  by  him,  and  not  by  a  plan 
adopted  by  the  subscribers  themselves.  In 
all  these  particulars  that  case  differs  from 
the  case  at  bar.  It  cannot  be  said  that  the 
rule  declared  In  the  above  case  would  pre- 
vent three  owners  in  common  of  a  tract  of 
land  from  dividing  the  same  into  three  par- 
cels, and  then  agreeing  among  themselves  to 
determine  by  lot  the  particular  part  each 
should  hava  Under  the  laws  of  this  state^ 
the  right  to  certain  offices  is  determined  by 
lot,  when  there  Is  a  tie  vote.  Bums'  Rev. 
St.  1901,  §$  4331,  6292.  It  Is  true.  In  the 
case  at  bar,  In  the  first  proposition  the  trus- 
tees were  authorized  to  distribute  the  lots 
among  the  subscribers  "by  lots";  but  this 
proposition  was  practically  abandoned,  and 
in  the  second  proposition  a  committee  of  four 
subscribers  was  named,  "to  divide  such  lots 
among  us,  hereby  ratifying  all  that  they  may 
do."  This  subscribers'  committee  did  after- 
wards suggest  a  plan  of  dlstribuUon>  which 
was  substantially  adopted  at  the  subscribers' 
meeting  afterwards  heldw  It  is  found  as  a 
fact  that  the  vendors  had  nothing  to  do  with 
suggesting  or  adopting  the  plan.  In  Chancy 
Park  Land  Co.  v.  Hart,  supra,  where  the 
plan  of  distribution,  adopted  by  the  subscrib- 
ers themselves,  was  similar  to  that  In  the 
case  at  bar,  the  court  said,  aftor  quoting  cer- 
tain deflnitionB  of  a  lottery:  "It  thus  appears 
that  there  must  be  some  plan  or  scheme,  on 
the  part  of  the  i»t>moter8  of  the  enterprise 
alleged  to  be  unlawful,  for  the  sale  or  distri- 
bution of  property  by  lot  or  chance,  befwe  it 
can  be  said  to  have  the  character  of  a  lottery. 
If  the  sale  la  without  the  purpose  that  the 
propety,  or  any  part  of  it,  shall  be  obtained 
by  the  purchaser  through  chance,  and  this 
does  not  result  from  the  nature  of  the  trans- 
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action,  tben  It  is  not  so  tainted.  The  sale 
of  the  lots  to  the  subscribers  In  this  case  was 
not  In  pursuance  of  any-  design  to  promote  a 
lottery,  or  in  evasion  of  the  law.  Each  sub- 
scriber contracted,  as  he  had  a  right  to  do, 
for  the  purchase  of  one  or  more  of  the  lots, 
with  the  understanding  that  they  should  be 
distributed  as  the  subscribers  themselves 
might  determine.  Haying  agreed  to  buy  be- 
fore the  land  was  platted— induced  by  a  de- 
sire to  aid  an  enterprise  of  anticipated  ad- 
vantage to  the  city— they  concluded,  after 
much  diacusaion,  and  the  proposal  of  other 
plans,  to  make  the  selection  by  drawing  the 
number  of  a  lot  and  a  name  from  different 
boxes  at  the  same  time.  We  Icnow  of  no 
good  reason  why  these  purchasers  did  not 
have  the  right  to  divide  their  property,  or 
tliat  contracted  for,  according  to  their  own 
notions  and  agreement." 

It  is  further  insisted  that  the  findings  show 
appellant's  lot  was  incumbered  by  valid  liens 
for  more  than  its  value.  The  proposition  by 
the  sureties  on  the  Judgments  made  to  the 
State  Bank  of  Warsaw  and  the  Hall  estate, 
and  accepted,  was  that,  for  the  purpose  of 
converting  the  real  estate  into  casta,  and  ap- 
plying the  proceeds  to  the  payment  of  the 
judgments,  the  sureties  requested  the  bank 
and  the  executor  of  the  Hall  estate  to  release 
the  land  from  the  liens,  in  consideration  of 
which  they  agreed  that  all  proceeds  for  the 
aale  of  the  land  should  be  applied  on  the 
Uens,  and  further  agreed  tliat  the  "release  of 
said  real  estate  stiall  in  no  way  affect  our 
liability  upon  said  Judgments  and  mortgage 
notes,  and  tliat  we  and  our  property  will 
remain  bound  for  the  payment  thereof,  the 
same  as  though  such  release  had  never  been 
executed."  The  releases,  entered  upon  the 
records  and  properly  attested,  stated  that 
they  were  for  a  valuable  consideration. 
There  is  no  finding  that  the  releases  were, 
executed  without  consideration,  and  we  think 
the  findings  show  a  sutticient  consideration. 
Under  the  present  statute,  such  a  release  is 
conclusive  upon  the  Judgment  plalntitC,  in 
favor  of  subsequent  purchasers  or  lienholders 
In  good  faith.  Bums'  Rev.  St  1901,  S  590. 
In  Coniey  v.  Dibber,  91  Ind.  413,  cited  by 
counsel,  a  county  auditor  had  released  a 
school-fund  mortgage;  and  it  was  held,  in 
pleading  such  release.  It  was  necessary  to 
aver  that  the  mortgage  Iiad  been  paid,  be- 
cause vrtthout  such  payment  the  auditor  had 
no  authority  to  release  the  mortgage;  that  a 
release  without  payment  did  not  remove  the 
Incumbrance.  The  auditor  can  release  such 
a  mortgage  only  as  the  statute  directs. 
Bums'  Rev.  St.  1901,  g  5818.  In  Harris  v. 
Boone,  (19  Inid.  300,  the  release>was  executed 
upon  a  condition  that  it  was  not  to  be  bind- 
ing until  the  delivery  of  certain  notes,  which 
were  never  delivered. 

The  complaint  avers  that  the  suit  Is 
brought  for  the  use  and  benefit  of  the  firm  of 
Charles  &.  Co.,  and,  as  the  court  found  that 
the  firm  would  not  recover  and  would  not  be 


entitled  to  recover  any  part  of  the  money  col- 
lected in  this  suit,  it  is  argued  that  the  find- 
ings do  not  sustain  the  averments  of  the 
complaint  By  the  first  contract,  appellees 
were  appointed  by  the  subscribers  trustees  to 
collect  the  subscriptions,  and  pay  the  money 
collected  to  Huffman  or  his  order.  Huffman 
assigned  this  contract  to  Charles  &  Co.  By 
the  second  contract  the  subscribers  agreed  to 
pay  to  the  trustees  named  in  the  first  con- 
tract the  money  to  be  used  to  secure  the 
factory.  By  the  contract  Iietween  the  ven- 
dors and  the  firm  of  Charles  &  Co.,  the  firm 
purchased  from  them  a  tract  of  land  ad- 
joining the  plat,  to  be  paid  for  in  tliree  pay- 
ments, on  wtilch  they  agreed  to  erect  the 
factory.  The  firm  ordered  these  payments  to 
tie  paid  to  the  vendors  out  of  subscription 
money,  the  firm  to  receive  the  residue  of  the 
subscriptions  in  consideration  of  the  erection 
of  the  factory.  The  deed  to  the  firm  was 
held  m  escrow  until  the  purchase  price  was 
paid.  The  vendors,  not  liavlng  received  the 
purchase  money  in  full,  agreed  to  turn  the 
same  over  to  the  iHink  and  the  Hall  estate. 
And  while  the  finding  is  that  the  itarm  will 
not  receive  any  of  the  money  collected  in  this 
suit  yet  the  collection  of  the  subscription  is 
indirectly  for  the  tienefit  of  the  firm,  as  it  is 
in  fact  applied  on  the  purchase  price  of  the 
land  purchased  by  the  firm  from  the  ven- 
dors. When  this  has  been  paid,  they  will 
then  receive  their  deed.  The  subscribers 
themselves  conferred  upon  the  trustees  the 
power  to  collect  the  subscriptions,  to  be  used 
for  a  certain  purpose.  The  money  was  made 
payable  to  the  trustees  for  the  use  of  some 
party  who  would  erect  the  factory.  The 
firm  did  erect  the  factory.  As  they  were 
authorized  to  collect  the  subscriptions,  and 
this  authority  had  not  been  taken  from  them 
by  the  subscribers,  they  may  sue  In  their 
own  names.  See  Wolcott  v.  Standiey,  62 
Ind.  198;    Musselman  v.  Cravens,  47  Ind.  1. 

It  is  a  general  rule  that  a  purchaser  is  not 
required  to  accept  a  conveyance  from  a  third 
party,  but  only  from  his  vendor.  But  in  the 
case  at  bar  the  contract  provides  that  the 
vendors  shall  convey  or  cause  to  be  conveyed 
the  lots  to  the  subscribers.  It  does  not  ap- 
pear that  when  the  deed  was  tendered  to  ap- 
pellant he  objected  to  receiving  It  liecause 
it  was  executed  by  Oldfather,  nor  does  it 
appear  that  he  ever  gave  any  reason  for  re- 
fusing to  accept  the  deed.  He  had  been 
notified  when  payment  was  demanded,  prior 
to  the  tender  of  the  deed,  tliat  the  lots  had 
been  conveyed  to  Oldfather  so  as  to  facilitate 
the  execution  of  the  deeds.  The  grantors 
agreed  in  writing  to  Indemnify  Oldfather  for 
any  liability  he  might  incur  from  executing 
warranty  deeds  to  the  8Ut>scrlt>er8. 

Appellant's  counsel  also  argue  that  appel- 
lees have  been  guilty  of  laches  that  bars 
their  right  to  recover.  Time  does  not  seem 
to  have  been  of  the  essence  of  the  contract. 
Appellant  was  entitled  to  a  deed  when  he 
had  paid  50  per  cent  of  the  purchase  price. 
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He  had  paid  nothing.  He  made  no  reply  to 
frequent  demands  for  payment.  Relying  on 
the  subscribers'  promise  to  pay,  the  factory 
was  completed  according  to  the  contract.  It 
Is  not  shown  that  appellant  was  ready  at 
all  times  to  perform  the  conditions  required 
of  him.  He  gare  no  reason  for  refusing  to 
accept  the  deed  when  tendered.  He  knew  or 
had  means  of  knowing  taia  rights  as  a  sub- 
scriber. He  knew  by  the  notices  sent  him 
that  the  other  parties  to  the  contract  were 
relying  upon  his  promise.  He  made  no  reply 
to  these  notices.  He  did  nothing  towards  re- 
pudiating his  subscription.  His  continued- 
silence  was  inconsistent  with  Its  repudiation. 
He  knew  the  vendors  were  still  asserting 
their  rights  under  the  contract,  that  they 
were  relying  upon  the  subscribers'  promise, 
and  that  they  were  attempting  to  enforce 
the  contract.  Taking  all  the  facts.  It  must 
be  concluded  that  appellant  acquiesced  In 
the  delay,  and  cannot  now  be  heard  to  com- 
plain. "When  a  party,"  says  the  author  in 
2  Pomeroy's  Bq.  Juris.  (2d  Ed.)  §  965,  "with 
full  knowledge,  or  at  least  with  suftlcient 
notice  or  means  of  knowledge,  of  his  rights 
and  of  all  the  material  facts,  freely  does 
what  amounts  to  a  recognition  of  the  trans- 
action as  existing,  or  acta  in  a  manner  in- 
consistent with  its  repudiation,  or  lies  by  for 
a  considerable  time  and  knowingly  permits 
the  other  party  to  deal  with  the  subject- 
matter  under  the  belief  that  the  transaction 
has  been  recognized,  or  freely  abstains  for 
a  considerable  length  of  time  from  impeach- 
ing it,  so  that  the  other  party  Is  thereby 
reasonably  Induced  to  suppose  that  it  Is  rec- 
ognized, there  Is  acquiescence,  and  the  trans- 
action, although  originally  impeachable,  be- 
comes unimpeachable  in  equity."  See,  also, 
8  Pomeroy's  Eq.  Juris.  (2d  Ed.)  !  1408;  1 
Story's  Eq.  Juris,  f  775;  Bennett  v.  Welch, 
25  Ind.  140,  87  Am.  Dec.  354;  Huff  v.  Lawlor, 
45  Ind.  80;  Davis  v.  Heady,  7  Blackf.  261; 
0)nwell  V.  Claypool,  8  Blackf.  124. 

It  is  also  argued  that  the  title  conveyed  to 
appellant  is  not  free  from  reasonable  doubt 
It  must  be  remembered,  however,  that  ap- 
pellant is  not  In  the  position,  ordinarily,  of 
a  person  desiring  to  purchase.  The  consid- 
eration that  induced  him  to  subscribe  for 
the  lot  was  the  location  and  erection  of 
the  factory.  He  placed  his  own  estimate 
upon  the  value  to  him  of  the  erection  of  the 
factory.  The  factory  was  erected  In  reliance 
upon  his  promise  to  pay  his  subscription,  and 
for  which  he  agreed  his  subscription  money 
was  to  be  expended.  The  lot  was  not  the 
sole  consideration  for  the  subscription.  The 
court  found  that  the  deed  tendered  was  sufU- 
cient  to  convey  a  merchantable  title.  This 
may  not  be,  strictly  speaking,  a  perfect 
title,  as  required  by  the  letter  of  the  con- 
tract But  a  merchantable  title  or  a  market- 
able title  is  a  good  title,  and  is  a  substantial 
compliance  with  the  contract.  No  facts  are 
disclosed  making  the  title  open  to  reasonable 


objection.  In  Smith  v.  Turner,  60  Ind,  367, 
the  court  said,  "But  the  courts  have  gone 
further,  and  held  that  the  vendor  must  be 
able  to  make  a  marketable  title."  And  in 
Allen  V.  Atkinson,  21  Mich.  351,  Judge  Cooley 
says,  "But  the  vendee  had  an  undoubted  right 
to  a  good  title,  and  to  a  deed  with  proper 
covenants,  •  •  •  and  he  had  a  right 
also,  to  Insist  that  the  title  should  be  a 
marketable  one— not  open  to  reasonable  ob- 
jection." See,  also,  1  Sugden,  Vend.  (8th  Am. 
Ed.)  510;  Freetly  v.  Bamhart  51  Pa.  27»; 
Greenblatt  v.  Hermann,  144  N.  Y.  13,  38  N. 
El  966. 

The  findings  show  that  the  tender  of  tbe 
deed  to  appellant  was  sufficient.  The  ten- 
der was  not  absolute,  but  was  restricted  by 
certain  conditions,  which  by  tbe  terms  of 
the  contract  were  to  be  performed  by  appel- 
lant before  he  was  entitled  to  a  deed.  Such 
a  conditional  tender  is  valid.  Bruce  v. 
Smith,  44  Ind.  1;  Huff  v.  Lawlor,  45  Ind.  80; 
Lynch  v.  Jennings,  43  Ind.  276.  When  the 
suit  was  commenced,  tbe  deed  was  deposited 
with  the  clerk  of  the  court,  to  be  disposed 
of  as  ordered  by  the  court.  Goodwlne  v. 
Morey,  111  Ind.  68,  12  N.  E.  82.  In  Vawter 
V.  Bacon,  89  Ind.  535,  the  vendor  demanded 
notes  containing  provisions  in  excess  of  the 
agreement  between  the  parties.  In  King  v. 
Finch,  60  Ind.  420,  a  tender  of  the  amount 
due  on  a  note  was  made  at  its  maturity  to  a 
person  who  had  possession  of  the  note,  but 
who  stated  that  he  was  instructed  not  to 
receive  the  money.  Held,  that  the  tender 
was  invalid,  that  equity  cannot  supply  a 
defect  in  a  tender,  and  that  the  maker  was 
liable  for  interest  after  maturity. 

The  fact  that  there  were  Hens  npon  the 
property  did  not  constitute  a  breach  of  the 
contract  between  the  parties.  The  property 
was  incumbered  when  the  subscriptions  wore 
made,  but  It  does  not  appear  that  appellant 
made  any  objection  until  after  suit  was 
brought.  The  title  was  to  be  good  when  the 
deed  was  made,  and  the  deed  was  not  due 
until  50  per  cent  of  the  subscription  was 
paid,  which  appellant  neither  paid  nor  ten- 
dered. See  Oakey  v.  Cook,  41  N.  J.  Eq.  350, 
7  Atl.  495. 

The  executor  of  the  Hall  estate  had  au- 
thority to  release  the  Hall  judgment  There 
is  no  finding  that  It  was  executed  without 
consideration.  It  is  not  shown  there  was 
any  fraud  or  collusion  or  wasting  of  the  as- 
sets of  the  estate.  "The  executor,"  said  the 
court  in  Underwood  v.  Sample,  70  Ind.  446, 
"has,  In  this  state,  a  general,  and  in  many 
respects  an  absolute,  power  over  the  debts 
due  the  estate  of  his  testator.  When  done 
without  fraud  or  collusion,  he  may  assign  or 
release  such  debts,  and  may  exercise  general 
acts  of  ownership  over  them  in  regard  to 
their  security  or  collection,  subject  only  to 
his  liability  on  his  bond  for  any  loss  which 
may  occur  by  reason  of  his  mismanagement 
of  such  debts."    See,  also,  Latta  t.  Miller; 
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109  Ind.  302,  10  N.  E.  100;   Hamrick  v.  Cra- 
ven, 39  Ind.  241;  Weyer  v.  Second  Nat  Bank, 
57  Ind.  198. 
Judgment  affirmed. 


(31  Ind.  App.  473) 

OLD   WAYNE   MTJT.   LIFE  ASS'N   t. 

FLYNN. 

(Appellate  Court  of  Indiana.    Oct.  14,  1903.) 

JUDGMENTS— ACTION  ON  FOREIGN  JUDGMENT 
— JUKISDICTION  OF  COURT-STATUTES-SERV- 
ICB  OF  PROCESS— FOREIGN  CORPORATIONS. 

1.  In  an  action  on  a  judgment  of  a  sister 
state,  the  complaint  alleging  that  the  court  was 
one  of  record  and  of  general  jurisdiction,  it  is 
to  be  presumed  that  it  had  jurisdiction  of  botii 
the  subject-matter  and  of  the  parties. 

2.  In  an  action  on  a  judgment  of  a  sister 
state  the  jurii:diction  of  the  court  in  which  the 
judgment  was  reudered  may  be  questioned,  not- 
withstanding the  record. 

3.  In  an  action  on  a  judgment  of  a  sister 
state  the  presumption  of  jurisdiction  does  not 
arise  where  the  record  shows  the  facts  on 
vhich  it  depends,  but  the  record  will  be  taken 
as  expressive  of  the  entire  truth. 

4.  In  an  action  on  a  judgment  of  a  sister  state 
the  presumption  of  jurisdiction- does  not  arise 
where  the  pleading  shows  the  facts  on  which 
jurisdiction  depends. 

5.  Courts  do  not  take  judicial  notice  of  the 
statutes  of  another  state. 

6.  In  an  action  on  a  judgment  rendered  in  an- 
other state  against  an  insurance  company  for- 
eign thereto,  the  complaint  alleged  that  the 
writ  was  personally  served  on  a  certain  person, 
who  was  deputy  insurance  commissioner,  "law- 
fully authorized  to  receive  service,"  and  the 
"lawful  representative"  of  defendant,  and  the 
statute  pleaded  provided  that  no  foreiRn  insur- 
ance company  should  do  business  within  the 
state  until  it  should  have  stipulated  that  any 
process  might  be  served  on  the  insurance  com- 
missioner, on  the  party  designated  by  him,  or 
the  agent  specified  by  the  company  to  receive 
service.  It  was  not  alleged  that  service  was 
made  on  the  insurance  commissioner,  on  any 
one  designated  by  bim,  or  on  any  agent  ap- 
I>ointed  by  defendant.  Held,  that  the  allega- 
tions that  the  deputy  insurance  commissioner 
was  "legally  authorized,"  etc.,  were  mere  con- 
clusions, and  the  complaint  was  insulBcient  to 
show  jurisdiction. 

Appeal  from  Superior  Court,  Marion  Coun- 
ty;   J.  M.  Leathers,  Judge. 

Action  by  Enos  Flynn  against  the  Old 
Wayne  Mutual  Life  Association.  From  a 
Judgment  In  favor  of  plaintiff,  defendant  ap- 
peals.   Reversed. 

See  66  N.  E.  57. 

C.  B.  Averlll  and  McBride  &  Denny,  for 
appellant.  Hiram  Teter,  BenJ.  F.  Watson, 
and  H.  W.  Bnllock,  for  appellee. 

ROBY,  J.  'I'liis  action  Is  founded  upon  a 
Judgment  alleged  to  have  been  rendered  in 
favor  of  appellee  and  against  appellant  by 
the  common  pleas  court  of  Lackawanna 
county.  Pa.  Whether  the  Judgment  Is  valid 
depends  upon  whether  the  Pennsylvania 
court  Is  shown  to  have  had  Jurisdiction  of 
the  person  of  appellant.  The  suit  therein 
brought  was  one  to  recover  upon  a  policy 
of  insurance  Issued  by  appellant,  an  Indiana 

f  L  See  Judgment,  vol.  30,  Cent  Dig.  {{  1471-1473. 


corporation,  by  its  agents  in  Pennsylvania,  to 
a  citizen  of  that  state,  upon  the  life  of  an- 
other citizen  thereof.  The  court  Is  averred 
to  have  been  one  of  record  and  of  general 
Jurisdiction  as  the  name  implies.  The  pre- 
sumption therefore  is  that  It  had  Jurisdiction 
of  both  the  subject-matter  and  ail  the  par- 
ties. Gates  V.  Newman,  18  Ind.  App.  302, 
46  N.  E.  654;  GalpIn  v.  Page,  18  Wall.  350, 
21  L.  Ed.  959.  Such  JurisdlcUon  may  be 
questioned  in  this  state  notwithstanding  the 
record.  The  Jurisdiction  of  a  foreign  court  Is 
always  open  to  Inquiry,  and  a  court  of  an- 
other state  In  this  respect  Is  regarded  as 
foreign.  Pond  v,  Simmons,  17  Ind.  App.  84, 
45  N.  E.  48,  46  N.  E.  153;  Grover,  etc.,  Co. 
T.  Radcliffe,  137  U.  S.  287,  11  Sup.  Ct  92, 
34  L.  Ed.  670.  The  distinction  between  col- 
lateral and  direct  attacks  as  applicable  to 
Judgments  rendered  in  this  state  is  not,  there- 
fore, of  controlling  Importance.  The  pre- 
sumption of  Jurisdiction  does  not  arise  when 
the  record  shows  the  facts  upon  which  It  de- 
pends, but  the  record  will  l>e  taken  as  ex- 
pressive of  the  entire  truth.  The  same  prop- 
osition applies  to  a  pleading  in  which  aver- 
ments relative  to  Jurisdictional  facts  are 
contained.  Coan  v.  Clow,  83  Ind.  417;  Gal- 
pIn V.  Page,  supra;  Pressiey  v.  Harrison,  102 
Ind.  14,  23,  1  N.  E.  188.  It  Is  averred  "that 
said  writ  was  personally  served  on  said  de- 
fendant association  by  the  proper  officer  hav- 
ing the  writ  for  service,  giving  to  S.  W.  Mc- 
Cullocb,  deputy  insurance  commissioner  of 
said  commonwealth,  at  the  office  of  the  In- 
surance commissioner  of  said  commonwealth, 
a  true  attested  copy  of  said  writ  and  state- 
ment aforesaid,  and  making  the  contents 
known  to  him;  the  said  McCuUoch  being 
legally  authorized  to  receive  and  receipt  said 
regular  service  as  and  for  the  Insurance  com- 
missioner of  said  commonwealth,  as  the  law- 
ful representative  and  agent  of  said  defend- 
ant association  resident  In  snld  common- 
wealth for  the  purpose  of  receiving  and  re- 
ceiptingservice  of  process,  Including  the  afore- 
said writ,  for  said  defendant  association." 
The  sufficiency  of  the  complaint  and  the 
validity  of  the  Judgment  are  asserted  on  the 
theory  >that  service  upon  the  deputy  Insur- 
ance commissioner  was  service  upon  his  prin- 
cipal. The  Pennsylvania  statute  "to  estab- 
lish an  Insurance  department"  was  in  part 
incorporated  in  appellee's  complaint.  Only 
one  section  tliereof— the  thirteenth— was  so 
pleaded.  Appellee  asserts  that  by  a  differ- 
ent section  the  deputy  Insurance  commission- 
er was  empowered  td  perform  the  acts  at- 
tached to  the  office  In  certain  contingencies; 
citing  McCtonn  v.  Old  Wayne  Mutual  Life 
Ins.  Co.,  10  Pa.  Dist.  R.  5C0;  Reynolds  v. 
Supreme  Conclave,  0  Pa.  Dist  R.  622.  The 
courts  of  this  state  do  not  take  Judicial  no- 
tice of  the  statutes  of  another  state.  Tyler 
V.  Kent  52  Ind.  583.  The  statute  pleaded 
stipulates  that  no  Insurance  company  not  of 
that  state  shall  do  business  therein  until  it 
has  filed  with  the  Insurance  commissioner  a 
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written  stipulation  agreeing  that  any  legal 
process  affecting  the  company  "served  on  the 
insurance  commissioner,  or  the  party  desig- 
nated by  him,  or  the  agent  specified  by  said 
company  to  receive  service  of  process  for 
said  company  shall  have  the  same  effect  as  if 
served  upon  the  company."  It  la  not  aver- 
red that  service  was  made  upon  the  insur- 
ance commissioner,  or  upon  any  party  desig- 
nated by  him,  or  upon  any  agent  appointed 
by  the  appellant.  Where  a  particular  meth- 
od of  serving  process  is  pointed  out  by  stat- 
ute, that  method  must  be  followed  in  order 
to  secure  Jurisdiction  of  the  person.  Mc- 
Gormlck  v.  First  National  Bank,  53  Ind.  466. 
The  averments  that  the  deputy  was  "legally 
authorized,"  and  that  be  was  the  "lawful 
representative"  of  the  appellant  company, 
are  legal  conclusions,  the  correctness  of 
which  depends  upon  facts  not  exhibited  by 
the  pleading.  The  question  presented  is  one 
of  pleading.  Whether,  as  a  matter  of  plead- 
ing or  proof,  facts  might  be  shown  rendering 
service  upon  the  ^'deputy  Insurance  commis- 
sioned," if  it  should  be  made  to  api)ear  that 
there  Is  such  an  officer,  equivalent  to  service 
upon  the  commissioner,  as  specified  in  the 
pectlon  of  statute  pleaded,  is  not  decided  in 
this  case.  Inasmuch  as  the  second  para- 
graph of  complaint  sets  out  specifically  the 
manner  in  which  jurisdiction  of  appellant's 
person  was  attempted  to  be  acquired  by  the 
Pennsylvania  court,  and  shows  such  attempt 
to  have  been  futile,  the  demurrer  to  it  should 
not  have  been  overruled. 

The  Judgment  is  reversed,  with  directions 
to  sustain  the  demurrer  to  the  second  para- 
graph of  complaint,  and  for  further  proceed- 
ings not  Inconsistent  herewith. 

ROBINSON,  C.  J.,  and  HENLEY  and 
BLACK,  JJ.,  concur.  COMSTOCK  and 
WILEY,  JJ.,  concur  in  result 


(SI  Ind.  App.  6M) 

UNION  NAT.  BANK  OF  MUNCIB  t. 
FRANKLIN  SCHOOL  TP.  OF  HEN- 
DRICKS COUNTY  et  al. 

(Appellate  (3oart  of  Indiana,  Division  No.  2. 

Oct.  14,  1903.) 

SCHOOLS  —  TOWNSHIP   BCWRDS  —  TRUSTEES  — 

CONTRACTS— RECOVERY  ON  QUANTUM 

MERUIT— STATUTES— REPEAL. 

1.  No  recovery  can  be  had  on  a  contract  by 
a  township  trustee  for  school  apparatus,  vrhen 
not  made  in  conformity  with  Act  Feb.  27,  1899 
(Acts  1899,  p.  150,  c.  105),  which  directs  that 
the  trustee  shall  not  create  a  debt  not  embra- 
ced in  the  annual  estimates  without  special  an- 
thority  from  tlie  advisory  township  board  pro- 
vided for  by  the  act. 

2.  Although  goods  sold  to  a  township  under  a 
contract  not  made  in  conformity  with  the  reform 
law  of  1890  (Acts  1899,  p.  150,  c.  105),  direct- 
ing the  township  trustee  not  to  incur  debts  not 
included  in  the  annual  estimates  without  si)e- 
cial  authority  from  the  township  board,  are  nec- 
essary and  suitable  for  the  purposes  intended, 
and  are  retained  and  used  by  the  township,  no 
recovery  can  be  had  on  quantum  meruit  for  the 
goods,  where  they  are  tangible  and  can  be  re- 


3.  Act  March  4,  1899  (Acts  1899,  p.  4Zi.  c 
192),  which  provides  that  township  trustees 
shall  take  charge  of  the  edacational  affairs  of 
the  township,  employ  teachers,  provide  furni- 
ture, etc.,  did  not  repeal  Act  Feb.  27,  1899,  pro- 
hibitine  a  township  trustee  from  creating  a  debt 
not  included  in  the  annual  estimate  without  spe- 
cial authority  from  the  advisory  township  board 
created  by  the  act. 

Appeal  from  Circuit  Court,  Hendricka 
County;  Silas  A.  Hays,  Special  Judge. 

Action  by  the  Union  National  Bank  of 
Mnncle,  Ind.,  against  the  Franklin  school 
township  of  Hendricks  county,  Ind.,  and  otli- 
era.  Judgment  for  defendants,  and  plaintiff 
appeals.  Transferred  from  Supreme  Court 
Afilrmed. 

Hogat^e  &  Clark,  for  appellant  BrlU  & 
Harvey,  for  appellees. 

WILEY,  J.  Appellant  was  plaintiff  below, 
and  brought  its  action,  as  assignee,  upon  a 
township  note  or  warrant  given  as  an  evi- 
dence of  indebtedness  for  beaters  and  ven- 
tilators purchased  for  the  use  of  one  of  the 
schools  of  appellee  township.  The  com- 
plaint, which  is  In  one  paragraph,  seeks 
a  recovery  solely  upon  the  quantum  meruit 
The  cause  was  put  at  issue  before  the  reg- 
ular Judge,  and  thereupon,  a  change  of  venue 
being  taken  from  him,  a  special  Judge  was 
appointed  aud  called  to  try  it  At  the  request 
of  one  of  the  parties  tlie  court  made  a  spe- 
cial finding  of  facts,  and  stated  its  concla- 
Blons  of  law  thereon.  The  conclusions  of  law 
were  adverse  to  appellant,  and  the  assign- 
ment of  errors  questions  their  correctness. 

As  the  questions  Involved  in  this  appeal 
are  substantially  the  same  as  those  decided 
by  this  court  in  the  case  of  Lincoln  School 
Township  V.  American  School  Furniture 
Company  (present  term)  68  N.  E.  301,  we  do 
not  deem  it  necessary  to  set  out  the  special 
findings.  It  Is  sufficient  to  say  that  it  is 
found  as  a  fact  that  the  trustee,  in  the  pur- 
chase of  heaters,  etc.,  did  not  comply  with 
the  provisions  of  the  act  of  February  27, 
1899  (Acts  1899,  p.  150,  e.  105).  and  hence 
could  not  bind  the  township.  It  Is  also  found 
ttiat  the  price  agreed  to  be  paid  for  the  arti- 
cles furnished  was  reasonable,  and  that  they 
were  suitable  and  necessary  for  the  uses 
intended.  In  the  case  last  cited  we  held  (1) 
that  a  contract  of  this  character,  not  made  in 
conformity  with  the  provisions  of  the  reform 
law  of  1899,  could  not  be  enforced;  (2)  that 
where  goods  are  sold  to  a  townstiip  under 
a  contract  not  In  conformity  to  the  reform 
law,  although  necessary  and  suitable  to  the 
purposes  intended,  and  retained  and  used  by 
the  township,  recovery  could  not  be  had  upon 
the  quantum  meruit  where  the  goods  were 
tangible  and  could  be  recovered;  and  (3) 
that  the  act  of  March  4,  1899  (Acts  1899,  p. 
424,  c.  192),  did  not  repeal  the  act  of  Feb- 
ruary 27,  1899.  We  still  adhere  to  the  rul- 
ings in  that  case,  and  the  cases  cited  in  sup- 
port of  it  and  upon  their  authority  the  Judg- 
ment Is  affirmed. 
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(31  Ind.  App.  «8) 

BVERETTB  PIANO  CO.  t.  BASH. 

(Appellate  Court  of  Indiana,   DiTiaion   No.  1. 

Oct.  16.  1S03.) 

APPBAI#-DISMISSAI<-JTJSTICES  OF  THE 

PEACE-JURISDICTION. 

1.  Under  Burns'  Hev.  St.  1901,  $  1337a,  pro- 
Tiding  that  no  appeal  shall  be  taken  to  the  Su- 
preme Court  or  to  the  Appellate  Court  in  any 
civil  case  within  the  jurisdiction  of  the  justice 
of  the  peace^  where  a  cause  is  within  the  jus- 
tice's jurisdiction  the  appeal  to  the  Appellate 
Court  must  be  dismissed  without  motion,  as  the 
conrt  most  take  notice  of  its  want  of  jurisdic- 
tion. 

2.  Under  Bums'  Rev.  St.  1901,  i  1500,  con- 
ferring on  justices  of  the  peace  original  juris- 
diction in  actions  of  contract  or  tort  where  the 
debt  or  damages  claimed  or  the  property  sought 
to  be  recovered  does  not  exceed  $200,  where  a 
complaint  for  breach  of  warranty  of  a  piano 
avers  that  plaintiff  bad  incurred  expenses  for  its 
repair  amoanting  to  $75,  and  that  the  instru- 
ment, if  eqoal  to  the  guaranty,  would  be  worth 
$400,  whereas  it  was  not  worth  exceeding  $125, 
by  reason  of  which  he  was  damaged  $200,  and 
prays  judgment  for  such  sum,  the  justice  of 
the  peace  has  jurisdiction,  as  plaintiff  was 
bound  by  his  claim  for  damages. 

3.  In  an  action  for  breach  of  warranty  of  a 
piano,  the  amendment  of  the  complaint,  stating 
the  value  of  the  instrument,  does  not  affect  the 

auestion  of  jurisdiction,  where  the  amount  of 
le  damages  demanded  is  unchanged. 

Appeal  from  Circuit  Court,  Wabash  Coun- 
ty;  W.  G.  Sayre,  Special  Judge. 

Action  by  Sumner  F.  Bash  against  the  Ev- 
erette  Piano  Company.  From  a  judgment 
tvr  pl&intlff,  defendant  appeals.    Dismissed. 

France  &  Dnngan,  tor  appellant  Leah  & 
Lesh,  for  appellee. 

BLACK,  J.  Tbe  appellant  was  sued  by 
the  appellee  for  damages  for  a  breach  of  a 
'written  warranty  in  the  sale  of  a  piano.  Tbe 
appellee,  appearing  specially,  has  filed  a  mo- 
tion for  the  dismissal  of  the  appeal  for  want 
of  jurisdiction.  The  appeal  was  taken  In 
term  time,  the  transcript  on  appeal  being  filed 
July  16,  1902.  The  act  of  March  12,  1901, 
concerning  appeals,  etc.  (Acts  1901,  p.  666,  c. 
247  et  seq.;  section  13S7a  et  seq.,  Bums'  Rev. 
St  1901),  provided  in  section  6,  "No  appeal 
shall  hereafter  be  taken  to  the  Supreme 
Court  or  to  the  An>ellate  Court  in  any  civil 
case  which  is  within  the  jurisdiction  of  a 
Justice  of  the  peace  accept  as  provided  in  sec- 
tion 8  of  this  act."  There  Is  not  In  this  case 
any  question  mentioned  In  section  8  of  that 
statute,  and,  therefore,  if  the  cause  is  one 
within  the  Jurisdiction  of  a  justice  of  the 
peace,  the  appeal  must  be  dismissed;  and  this 
would  be  true  without  a  motion  to  dismiss, 
inasmudi  as  this  court  must  take  notice  of 
Its  want  of  jurisdiction.  Fitch  v.  Long,  29 
Ind.  App.  463,  64  N.  B.  622.  The  act  of  1903 
am«idlng  section  6  and  section  7  of  the 
above-mentioned  statute  of  1901  (Acts  1903, 
p.  280,  c.  156)  relates  by  its  terms  only  to 
appeals  taken  after  the  taking  effect  of  the 
amendatorj'  act,  Mardi  9,  1903.    By  section 
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2  of  an  act  of  1861  (Acts  1861,  p.  140,  c.  69; 
section  1500,  Burns'  Rev.  St  1001),  it  Is  pro- 
vided: "Justices  of  the  peace  shall  have  Ju- 
risdiction to  try  and  determine  suits  founded 
on  contracts  or  tort,  when  the  debt  or  damage 
claimed  or  the  value  of  the  property  sought 
to  be  recovered  does  not  exceed  one  hundred 
dollars,  and  concurrent  jurisdiction  to  the 
amount  of  two  hundred  dollars,  but  the  de- 
fendant may  confess  judgment  for  any  sum 
not  exceeding  three  hundi-ed  dollars.  No  Jus- 
tice shall  have  Jurisdiction  in  any  action  of 
slander,  for  malicious  prosecutions,  or  breach 
of  marriage  contract,  nor  in  any  action 
wherein  the  title  to  lands  shall  come  in  ques- 
tion, or  the  Justice  be  related  by  blood  or 
marriage  to  either  party."  The  clause  of 
this  statute  giving  Jurisdiction  to  the  extent 
of  $100  is  surplusage  as  to  the  amount  stated, 
and,  imder  this  statute,  Justices  of  the  peace 
have  original  Jurisdiction  in  actions  of  con- 
tracts or  tort,  where  the  debt  or  damage 
claimed,  or  the  value  of  the  property  sought 
to  be  recovered,  does  not  exceed  $200,  and 
have  Jurisdiction  to  enter  Judgment  by  con- 
fession to  the  amount  of  $300.  Leathers  v. 
Hogan,  17  Ind.  242;  Chicago,  etc.,  R.  Co.  v. 
Spencer,  23  Ind.  App.  605,  55  N.  B.  882;  Sec- 
ond National  Bank  v.  Button,  81  Ind.  101; 
Dugdale  y.  Doney,  28  Ind.  App.  283,  62  N.  B. 
643. 

The  written  warranty  declared  upon,  in  the 
body  thereof,  was  as  follows:  "This  Is  to  cer- 
tify that  the  piano,  style  seventeen,  B.  B. 
No.  20,059,  manufactured  by  the  Bverette 
Piano  Company  and  sold  by  Wm.  John  & 
Son,  of  Huntington,  Indiana,  Is  warranted 
against  any  defect  in  manufacture,  and  seven 
years  are  allowed  to  test  the  same."  It  was 
alleged  In  the  complaint  "that  said  piano  Is 
defective  In  the  manufacture  thereof,  in  this: 
that  It  will  not  remain  in  tune  for  a  reason- 
able length  of  time,  and  that  the  plaintifF  Is 
required  to  employ  a  skilled  workman  to 
place  the  same  In  tune  as  often  as  four  times 
annually.  Plaintiff  avers  that  said  failure 
to  remain  In  tune  results  from  defects  in  the 
construction  and  manufacture  thereof.  Plain- 
tiff avers  that  by  reason  of  said  defective 
construction  and  manufacture  be  has  been 
required  to  expend  the  sum  of  slxty-flve  dol- 
lars in  having  the  same  placed  in  tune,  and 
has  by  reason  thereof  been  damaged  In  said 
sum  of  stxty-ftve  dollars;  that  he  was  once 
required  to  ship  said  piano  to  Cincinnati  for 
repair,  at  an  expense  of  ten  dollars,  by  which 
he  was  damaged  in  the  said  sum  of  ten  dol- 
lars; that  the  said  instrument,  if  equal  to  the 
guaranty,  would  be  of  the  value  of  four  hun- 
dred dollars,  whereas  It  Is  In  fact  worth  not 
to  exceed  one  hundred  and  twenty-flve  dol- 
lars. Plaintiff  avers  that  the  aforesaid  de- 
fect in  the  construction  and  manufacture  of 
said  piano  constitutes  a  breach  of  the  said 
guaranty,  by  which  breach  he  has  been  dam- 
aged In  the  sum  of  two  hundred  dollars,  as 
above  set  out.  Wherefore  plaintiff  prays 
Judgment  for  two  hundred  dollars  damages. 
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his  costs,  and  all  other  proper  relief."  It  ap- 
l>ears  from  an  entry  of  record  that  the  court 
granted  the  appellee  leave  to  amend  the  com- 
plaint "by  changing  the  amounts  as  to  value 
'of  instrument  from  two  hundred  and  fifty 
dollars  to  four  hundred  dollars."  Upon  trial 
the  court  found  for  the  appellee  in  the  sum  of 
$200,  and  therefore  rendered  Judgment  ac- 
cordingly. 

In  Washburn  v.  Payne,  2  Blackf.  216,  the 
action  was  brought  before  a  Justice  of  the 
peace  on  a  bond  for  $175,  with  condition 
for  the  delivery  of  certain  property.  The 
plalntiflf.  In  stating  his  cause  of  action,  claim- 
ed $81.25,  and  he  had  Judgment  for  that 
amount.  The  statute  gave  Jurisdiction  to  a 
Justice  of  the  peace  where  the  sum  due  or 
demanded  did  not  exceed  $100.  It*was  held 
that  the  cause  was  within  the  Jurisdiction  of 
the  Justice  of  the  peace.  In  State  Bank  v. 
Brooks,  4  Blackf.  485,  It  was  held  that  the 
whole  amount  of  the  several  sums  demand- 
ed In  the  declaration,  and  not  the  amount  of 
any  particular  Item,  should  be  considered  in 
respect  to  the  Jurisdiction  of  the  court.  See, 
also,  Beard  v.  Kinney,  6  Blackf.  425;  Ander- 
son V.  Farns,  7  Blackf.  343.  In  Swift  v. 
Woods,  5  Blackf.  97,  an  action  of  assiuupsit 
before  a  Justice  of  the  peace,  there  were 
three  counts  in  the  declaration,  In  each  of 
which  there  was  a  separate  claim  for  $50  for 
breach  of  contract.  It  was  said:  "The  plain- 
tiff in  this  action  claims,  by  three  counts,  one 
hundred  and  fifty  dollars,  which  sum  Is  be- 
yond the  Jurisdiction  of  a  justice  of  the 
peace.  And  there  is  no  general  conclusion  to 
the  declaration  limiting  this  claim."  It  was 
held  that  there  was  want  of  jurisdiction.  In 
Epperly  v.  Little,  6  Ind.  344,  concerning  the 
sum  laid  in  the  conclusion  of  a  declaration 
in  assumpsit  and  other  actions  sounding  In 
damages,  it  was  said:  "We  think  the  sum  so 
laid  limits,  but  does  not  enlarge,  the  plain- 
tiff's claim."  See,  also,  Collins  v.  Shaw,  8 
Ind.  516;  Brown  v.  Lewis,  10  Ind.  232;  Har- 
vey V.  Ferguson,  Id.  393.  In  Short  v.  Scott, 
6  Ind.  430,  a  cause  commenced  before  a  Jus- 
tice of  the  peace,  the  declaration  contained 
three  counts— one  for  killing  a  dog  of  the 
value  of  $45,  another  for  killing  a  deer  of  the 
value  of  $5,  and  another  for  killing  another 
dog  of  the  value  of  $45;  the  only  damages 
laid  being  at  the  conclusion  of  the  declara- 
tion. In  the  sum  of  $50.  It  was  said:  "Here 
the  sum  demanded,  and  of  course  the  limit 
of  the  right  to  recover,  being  fifty  dollars,  we 
are  of  the  opinion  that  the  magistrate  had 
Jurisdiction."  Culley  v.  Laybrook,  8  Ind.  285, 
was  assumpsit,  commenced  before  a  justice 
of  the  peace.  There  were  four  counts.  In 
the  first  it  was  alleged  that  in  consideration 
that  the  plaintiff,  at  the  defendant's  request, 
would  buy  of  him  a  certain  mare  for  $65,  the 
defendant  undertook  and  promised  the  plain- 
tiff that  the  mare  was  sound;  that  the  plain- 
tiff bought  the  mare  of  the  defendant,  and 
paid  him  that  amount  of  money,  when  In 
truth  she  was  unsound  and  of  no  value.    The 


second  count  was  substantially  the  same  as 
the  first  The  third  was  for  $75,  money  lent; 
and  the  fourth  was. for  $75,  money  found  due 
from  the  defendant  to  the  plaintiff  on  an  ac- 
count stated.  "To  the  damage  of  the  plain- 
tiff, seventy-five  dollars."  There  was  Judg- 
ment for  the  plaintiff  before  the  justice  for 
$1,  and  In  the  circuit  court  for  $65.  It  was 
said:  "The  amount  stated  in  the  general  con- 
clusion to  the  cause  of  action  must  be  con- 
sidered the  limit  of  the  plaintiff's  demand, 
which  amount  in  the  present  form  of  action 
is  within  a  Justice's  jurisdiction.  In  the  ab- 
sence of  such  general  conclusion,  the  decision 
of  the  court  [in  overruling  a  motion  to  dis- 
miss for  want  of  Jurisdiction]  would  have 
been  erroneous,  but,  as  the  case  stands,  the 
ruling  must  be  sustained."  In  Inhabitants, 
etc.,  V.  Weir,  9  Ind.  224,  commenced  before 
a  Justice  of  the  peace,  the  complaint  set  out 
a  note  for  $93.88,  with  a  credit  of  $31.25, 
with  paragraphs  for  goods  sold,  $100,  and  one 
for  work  and  labor,  $100;  the  damages  de- 
manded in  conclusion  being  $100.  It  was 
said:  "The  sum  thus  laid  in  the  conclusion 
constitutes  the  claim,  and  determines  the  Ju- 
risdiction." The  claim  was  held  to  be  within 
the 'Jurisdiction  of  the  justice  of  the  peace. 
In  Murphy  v.  Evans,  11  Ind.  517— a  case  orig- 
inating before  a  Justice  of  the  peace— the  Jn- 
risdictlon,  under  the  terms  of  the  statute,  de- 
pending upon  the  amount  of  "the  debt  or 
damages  claimed,"  it  was  said:  "A  party 
cannot,  by  a  claim  for  damages,  give  himself 
a  right  to  recover  more  than  the  facts  stated 
by  him  will  warrant.  If  he  sues  only  upon  a 
note  for  five  hundred  dollars,  although  he 
claims  damages  to  the  amount  of  fifteen  hun- 
dred dollars,  he  can  only  recover  his  five 
hundred  dollars  and  interest,  and  that  sum 
Is  all  there  is  in  controversy.  But  such  Is 
not  the  case  where  a  party  claims  damages 
less  than  the  facts  pleaded  by  him  will  war- 
rant. In  such  case  he  is  bound  by  the  sum 
claimed  as  damages,  and  can  recover  no 
more.  He  may  lessen,  but  cannot  enlarge, 
by  his  claim  for  damages,  the  amount  appar- 
ently due  by  the  facts  set  up."  See,  also. 
Guard  v.  Circle,  16  Ind.  401;  Mitchell  v. 
Smith,  24  Ind.  252;  Mays  v.  Dooley,  59  Ind. 
287;  Louisville,  etc.,  R.  Co.  v.  Breckenridge. 
64  Ind.  113;  Breidert  v.  Krueger,  76  Ind.  55; 
Second  National  Bank  v.  Hutton,  81  Ind.  101. 
In  Elgin  v.  Mathis,  9  Ind.  App.  277,  36  N.  E. 
650,  It  was  said  that  where  a  complaint  is 
filed  before  a  Justice  of  the  peace  to  recover 
upon  an  account,  and  a  bill  of  particulars 
giving  the  items  of  the  account  Is  filed  with 
the  complaint,  and  the  amount  shown  to  be 
due  by  the  bill  of  particulars  exceeds  the  Ju- 
risdiction, while  the  demand  In  the  complaint 
is  within  the  Jurisdiction  of  the  justice,  the 
amount  demanded  in  the  complaint  controls 
and  determines  the  question  of  Jurisdiction. 
See,  also.  Decker  t.  Graves,  10  Ind.  App.  25, 
37  N.  B.  550;  Lee  v.  Watson,  1  Wall.  337.  17 
L.  Ed.  557. 
The  amendment  of  the  complaint  before 
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ns,  stating  the  value  of  the  Instrument,  did 
not  affect  the  question  of  Jurisdiction.  The 
amount  of  damages  demanded  -waa  not  chan- 
ged, and  It  was  within  the  Jurisdiction  of  a 
justice  of  the  peace. 
The  appeal  is  dismissed. 


(184  Mass.  326) 

COMMONWEALTH  y.  ANTATA. 

(Supreme   Judicial   Court   of   Massachusetts. 

Worcester.    Oct.  22,  1903.) 

CBIMINAIi  LAW— CONFESSIONS— ADMISSI- 
BILITY—INSTRUCTIONS. 

1.  Where,  on  a  trial  for  crime,  a  confession 
of  defendant  is  offered  in  evidence,  the  ques- 
tion whether  it  is  voluntary  is  in  the  first  in- 
stance for  the  presiding  judge,  but  after  its 
admission  the  jury  may  disregard  it  if  they 
are  not  satisfied  that  it  is  voluntary. 

2.  Defendant's  confession  was  admitted  in  ev- 
idence. It  appeared  that  a  police  officer  took 
part  in  the  conversation  with  defendant,  and 
told  him  it  would  be  better  for  him  to  tell  the 
truth.  The  government  witnesses  testified  that 
the  ofBcer  did  not  make  this  statement  until  de- 
fendant had  made  the  whole  confession  testified 
to  by  them.  Defendant  testified  that  the  offi- 
cer's statement  was  made  before  parts  of  the 
confession  had  been  made.  BeJd  that,  as  the 
court  on  the  preliminary  question  of  the  admis- 
sibility of  the  whole  confession  must  have  been 
of  the  opinion  that  the  entire  confession  was 
made  prior  to  the  officer's  statement,  and  there- 
fore voluntary,  the  instruction  that  the  jury 
should  not  consider  any  of  the  confession  which 
they  found  was  made  subsequent  to  the  offi- 
cer's statement  was  sufficient. 

Exceptions  from  Superior  Court,  Worcester 
County;  J.  H.  Hardy,  Judge. 

Felix  Antaya  was  convicted  of  crime,  and 
brings  exceptions.    Exceptions  overruled. 

Charles  C.  MUton,  H.  H.  Thayer,  and  J.  P. 
Morrlss^,  for  appellants.  Rockwood  Hoar 
and  George  S.  Taft,  for  the  Commonwealth. 

HAMMOND,  J.  When  a  confession  Is  of- 
fered In  evidence,  the  question  whether  it  Is 
voluntary  is  to  be  decided  primarily  by  the 
presiding  Justice.  If  be  Is  satisfied  that  it 
is  volnntary,  it  is  admitted;  otherwise  it  is 
rejected.  But,  even  if  It  is  admitted,  the 
jnry  may  disregard  it  if  they  are  not  satis- 
fled  that  it  is  voluntary.  Commonwealth  v. 
Preece,  140  Mass.  276,  5  N.  E.  494;  Common- 
wealth V.  Bond,  170  Mass.  41,  48  N.  B.  756; 
Commonwealth  v.  Kcagnn,  175  Mass.  335,  56 
N.  B.  677,  78  Am.  St  Rep.  496,  and  cases 
cited.  In  putting  in  Its  case  the  government 
introduced  two  witnesses,  who,  against  the 
objection  of  the  defendant,  were  allowed  to 
testify  to  certain  statements  made  by  him  in 
tfie  nature  of  a  confession.  It  is  to  be  as- 
sumed that  at  the  time  this  evidence  was 
offered  the  presiding  Justice,  upon  the  case 
as  it  then  stood,  was  of  opinion  that  the  con- 
fession was  voluntary.  It  was  therefore 
properly  admitted  at  that  stage  of  the  case, 
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unless,  as  matter  of  law,  the  Jddge  was  not 
Justified  in  coming  to  that  conclusion.  Com- 
monwealth V.  Bond,  170  Mass.  41,  43,  48  N. 
E.  756.  Witliout  here  reciting  the  evidence  in 
detail,  it  is  sufficient  to  say  that  it  warrants 
the  conclusion.  The  first  request,  therefore, 
was  properly  refused. 

It  subsequently  appeared  that  one  Shea,  a 
police  officer,  "took  part  after  a  while  in  the 
conversation  with"  the  defendant,  and  told 
him  "it  would  be  better  for  him  and  all  con- 
cerned to  tell  the  truth."  The  government 
witnesses  testified  that  Shea  did  not  say  this 
to  the  defendant  until  the  latter  had  made 
the  whole  confession  testified  to  by  them. 
The  defendant  testified  that  Shea's  statement 
was  made  earlier  in  the  conversation,  and 
before  parts  of  the  confession  put  in  by  the 
government  had  been  made.  Upon  this  the  Ju- 
ry were  Instructed  not  to  consider  any  of  the 
conversation  which  they  found  to  be  subse- 
quent to  the  statement  of  Shea.  It  is  now 
argued  by  the  defendant  that  it  was  the  duty 
of  the  Judge  either  to  pass  upon  the  confes- 
sion as  a  whole,  or  to  designate  what  part 
was  made  before  Shea's,  statement,  and  to 
admit  only  that  part;  and  that  the  action 
of  the  court  in  leaving  to  the  Jury  the  ques- 
tion of  the  dividing  line  was  wrong.  It  is, 
to  say  the  least,  doubtful  whether  this  point 
Is  open  to  the  defendant  upon  this  record. 
He  was  trying  to  have  the  whole  confession 
excluded,  and  the  Instruction  to  the  Jury  to 
disregard  the  portion  made  after  Shea's  state- 
ment was,  to  that  extent,  favorable  to  him. 
The  court  was  not  asked  to  find  the  dividing 
line,  and  the  defendant  does  not  appear  to 
have  excepted  to  this  method  of  leaving  the 
question  to  the  Jury,  except  so  far  as  It  was 
inconsistent  with  the  re<iuest  that  the  whole 
be  excluded.  But,  if  the  point  be  open,  the 
obvious  answer  Is  that,  even  if  it  was  the 
duty  of  the  Judge  to  pass  upon  the  question 
as  a  whole,  there  is  nothing  In  the  record  to 
show  that  he  did  not  do  it  Indeed,  the  fair 
inference  from  the  record  Is  that,  so  far  as 
respected  the  preliminary  question  of  admis- 
sion, he  was  of  opinion  that  the  whole  con- 
fession was  made  prior  to  Shea's  statement. 
Since,  however,  the  Jury  had  the  right  to 
pass  finally  upon  that  question,  the  matter 
was  left  to  them,  and  they  were  instructed 
to  act  as  they  should  find  the  facts  to  be. 
This  was  in  accordance  with  the  well-estab- 
lished practice.  Commonwealth  v.  Cuffee, 
108  Mass.  285.  See,  also,  cases  cited  in  Com- 
monwealth V.  Reagan,  175  Mass.  335,  66  N.  £. 
577,  78  Am.  St.  Rep.  496. 

The  second  request  would  have  required 
the  Jury  to  reject  the  confession  even  if  any 
part  of  the  conversation  in  no  way  material 
to  the  questions  Involved  had  been  omitted 
from  the  evidence.  It  was  therefore  rightly 
refused. 

Exceptions  overruled. 
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(184  Mass.  304) 

McNAMARA  t.  COMMONWEALTH. 

(Supreme   Judicial    Court    of   Massachusetts. 

Worcester.    Oct.  21,  1903.) 

KMINBNT  DOMAIN— WATER  BOARD— INJDRT 
TO  PROPERTY— DAMAGES. 

1.  Under  that  clause  of  St.  1895,  p.  673,  c. 
488,  S  14.  giving  compensation  to  the  owners 
of  any  real  estate  not  taken,  but  directly  or  in- 
directly decreased  in  Tslue,  by  the  act  of  the 
metropolitan  water  board,  no  award  can  be 
made  for  damages  to  real  estate  lying  without 
the  prescribed  boundaries,  though  a  part_  of  the 
same  premises  is  within  the  designated  limits. 

2.  Where  the  petitioner's  well,  on  that  part 
of  his  property  which  is  outside  of  the  lines 
mentioned,  is  drained  by  the  doings  of  the  com- 
missioners, such  damage  is  covered  by  an  earlier 
clause  in  said  section,  giving  damages  to  the 
owner  "of  any  real  estate  injured  by  the  taking 
of  the  waters  of  said  river,"  and  by  sections  1^ 
and  13  (pages  572.  573),  giving  damages  to 
property  for  all  acts  done  under  the  statute,  to 
be  determined  "in  the  same  manner  as  damages 
for  lands  taken  for  highways  are  determined. 

3.  Under  St.  1895,  p.  575,  c.  488,  8.15,  relating 
to  damages  to  property  by  the  doings  of  the 
water  commissioners,  and  providing  that  the 
board  notify  the  owner  that  they  will  pay  the 
damages,  or,  in  case  the  petitioner  offers  to 
make  surrender,  "if  they  so  prefer,  they  will 
pay  the  "value  agreed  on,  it  is  not  obligatory  on 
the  board  to  take  property  tendered,  but  it  Is 
only  in  case  they  prefer  to  take  the  whole  that 
they  are  obliged  to  do  more  than  pay  the  dam- 


Case  Reserved  from  Supreme  Judicial  Court, 
Worcester  County;  John  Lathrop,  Judge. 

Petition  by  Austin  McNamara  against  the 
commonwealth  to  recover  damages  to  his 
property  by  the  acts  of  the  metropolitan  wa. 
ter  board.  Reserved  for  the  Supreme  Court 
on  the  report  of  the  commissioners.  Report 
recommitted. 

John  W.  Corcoran  and  William  B.  Sullivan, 
for  petitioner.  Ralph  A.  Stewart,  for  re- 
spondent 

KNOWLTON,  0.  3.  The  petitioner  seeks 
to  recover  damage  to  his  prc^erty  under  that 
clause  of  St  1895,  p.  573,  c.  488,  S  14,  which 
gives  compensation  to  the  owner  of  any  real 
estate  not  taken,  but  directly  or  indirectly 
decreased  in  value,  by  the  doings  of  the  met- 
ropolitan water  board,  situated  between  cer- 
tain lines  In  the  town  of  Clinton.  His  es- 
tate contains  about  50  square  rods,  with  three 
tenement  houses  and  sheds  thereon.  A  part 
of  It  lies  Inside  and  a  part  outside  of  the 
boundaries  given  in  the  statute.  The  first 
question  is  whether  he  Is  entitled  to  damage 
to  his  entire  estate,  or  only  damage  to  that 
part  of  It  within  the  designated  boundaries. 
This  Is  a  peculiar  provision,  giving  damages 
which  may  be  remote  and  consequential,  and 
which  are  produced  by  causes  operating  only 
Indirectly  upon  the  property.  Fairbanks  v. 
Com.  (Mass.)  67  N.  E.  335;  Burnett  v.  Com- 
monwealth, 169  Mass.  417,  48  N.  E.  758; 
Nashua  River  Paper  CJompany  v.  Com.,  68 
N.  B.  209.  For  this  reason.  It  is  only  real 
estate  within  a  prescribed  place  that  was 
thought  to  be  peculiarly  affected  by  the  stat- 


ute which  gives  Its  owner  a  right  to  this 
kind  of  damages.  We  think  It  plain  that  no 
award  can  be  made  under  this  clause  of  the 
statute  for  damages  to  real  estate  which  Is 
not  within  the  prescribed  boundaries. 

The  report  also  shows  that  the  acts  of  the 
water  board  have  drained  the  petitioner's  well 
on  that  port  of  his  property  which  Is  outside 
of  the  lines  mentioned.    This  appears  to  be  a 
special  and  peculiar  damage  caused  directly 
by  the  doings  of  the  board,  which  Is  cov- 
ered by  other  provisions  of  the  statute.     An 
earlier  clause  In  this  section  gives  damages 
to  the  owner  "of  any  real  estate  Injured  by 
the  taking  of  the  waters  of  said  Nashua  riv- 
er."   Sections  12  and  13  (pages  572,  573)  give 
damages  to  property  for  all  acts  done  under 
the  statute,  and  these  damages  are  to  be  de- 
termined "In  the  same  manner  as  damages 
for  lands  taken  for  highways  are  determin- 
ed."   Under  this  provision  there  may  be  an 
.allowance  of  special   and   peculiar  damages 
which  are  at  the  same  time  direct  and  proxi- 
mate, like  the  draining  of  a  well,  whether 
any  part  of  the  petitioner's  land  Is  taken  or 
not    Rev.  Laws,  c.  48,  %  15;  Parker  v.  Bos- 
ton &  Maine  Railroad,  8  Cusb.  107,  50  Am. 
Dec.  709;  Trowbridge  v.  Brookllne,  144  Mass. 
139,  10  N.  E.  796;  Dana  v.  Boston,  170  Mass. 
593,  49  N.  E.  1013;   Sheldon  v.  Boston  &  Al- 
bany Railroad  Company,  172  Mass.   180,  51 
N.  E.  1078;  BIckford  v.  Hyde  Park,  173  Mass. 
552,  54  N.  E.  343;  Putnam  v.  Boston  &  Provi- 
dence Railroad  Company,  182  Mass.  351,  65 
N,  E.  790;  Nashua  River  Paper  Company  v. 
Com.,  supra.    In  Chelsea  Dye  House  v.  Com.. 
164  Mass.  350,  41  N.  B.  649,  which  was  follow- 
ed In  Cabot  v.  Kingman,  166  Mass.  403,  44  N. 
E.  344,  33  L.  R.  A.  45,  and  Magee  Furnace 
Company  v.  Com.,  166  Mass.  480,  44  N.  E. 
610,  the  decision  was  put  distinctly  upon  the 
ground  that  the  cause  of  the  damage  did  not 
come  within  any  other  of  the  provisions  of 
the  statute,  and  that  the  case  must  stand. 
If  at  all,  upon  the  word  "taking"  In  tbe  met- 
ropolitan sewer  act;   and  It  was  held  by  a 
majority   of  the  court  that   the   taking    of 
rights  in  the  public  highway  Imposed  no  ad- 
ditional servitude  upon  the  land  under  the 
highway,  and  was  tlierefore  not  a  taking, 
within  tbe  meaning  of  that  part  of  the  stat- 
ute.   The  opinions  in  some  other  cases  un- 
der that  act  should  be  read  with  tbia  fact 
In  mind.    So  far  as  the  petitioner  has  suf- 
fered damage  to  his  property  which  would  be 
recoverable  If  It  were  caused  by  taking  land 
for  a  highway,  it  should  be  allowed,  under 
this  petition,  and  the  case  should  be  recom- 
mitted for  the  assessment  of  such  damage. 

The  petitioner  In  the  petition  signified  his 
willingness  to  surrender  his  real  estate,  and 
the  commission  has  accordingly  determined 
Its  value.  The  question  is  now  raised  wheth- 
er the  commonwealth  Is  obliged  to  take  It, 
or  whether  the  water  board  may  elect  either 
to  take  it  or  to  pay  the  damage.  This  ques- 
tion depends  upon  the  effect  of  the  words  "if 

they  so  prefer,"  in  the  fifth  line  of  section 
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15  (St  1805,  p.  575,  c.  4S8).  Tbese  words  do 
not  make  It  obligatory  upon  the  board  to  take 
the  property,  but  leave  them  to  exercise  their 
preference.  It  is  only  in  case  they  prefer  to 
take  the  whole  that  they  are  obliged  to  do 
more  than  to  pay  the  damages  which  are  le- 
gally determined. 
Beport  recommitted. 


<184  Maw.  234) 

ALVBT  T.  AMERICAN  WRITING  PAPBB 

CO. 

(Supreme   Judicial   Court   of   Maasachuaetta. 

Hampden.    Oct.  20,  1903.) 

MASTKR  AND  SERVANT— INJURIES  TO  SERV- 
ANT—DEFECTIVE  MACHINERY. 
1.  Where  the  whole  apparatus  used  for  con- 
Teying  steam  into  a  beater  in  a  paper  mill  was 
simple,  and  the  only  danger  arose  out  of  the 
sudden  application  of  steam  to  the  beater, 
whereby  the  pipe  conveying  it  would  swing  up- 
ward, but  the  servant  properly  operating  the 
awaratus  would  be  in  a  position  so  as  not  to 
be  injured  thereby,  the  master  was  not  guilty 
of  actionable  negligence,  for  failing  to  provide 
a  fastening  for  tue  pipe,  to  a  servant  who  knew 
the  proper  method  of  operating  the  apparatus, 
and  who  was  negligent  m  believing  that  a  wire 
running  from  the  end  of  the  movable  pipe  to  the 
valve  stem  was  designed  to  keep  the  pipe  from 
flying  up. 

Exceptions  from  Superior  Onrt,  Hampden 
Connty;  Francis  A.  Gasklll,  Judge. 

Action  by  Edwin  Alvey  against  the  Ameri- 
can Writing  Paper  Company.  Judgment  for 
defendant,  and  plaintiff  brings  exceptions. 
Exceptions  overruled. 

T.  B.  O'Donnell,  for  plaintiff.  Brooks  & 
Hamilton,  for  defendant 


BARKER,  J.  The  plaintiff  was  stmck  ; 
and  hurt  by  the  flying  up  of  an  iron  steam  ! 
pipe  used  to  convey  steam  Into  a  beater  In  ; 
a  paper  mill.  The  object  of  Introducing 
steam  In  tbe  beater  was  to  heat  the  materi- 
als which  were  In  It  being  ground  Into  pulp, 
and  which  were  in  a  semifluid  state.  The 
pipe  wblcb  flew  up  was  two  feet  and  nine 
inches  In  length,  and  one  Inch  and  three- 
'Quarters  In  diameter,  and  was  attached  by  a 
loose  Joint  at  the  upper  edge  of  the  beater  to 
a  similar  vertical  pipe  fastened  to  the  edge 
of  tbe  beater  and  to  tbe  ceiling  of  the  room, 
and  connected  with  the  soinrce  from  wblcb 
the  hot  steam  was  supplied.  In  this  vertical 
pipe  was  a  valve  by  which  to  turn  the  steam 
«n  or  off.  When  the  steam  was  not  being 
applied  to  tbe  material  in  the  beater,  the 
movable  pipe  rested  in  a  horizontal  position 
•on  the  upper  edge  of  the  beater.  When 
steam  was  to  be  applied,  the  end  of  the  mov- 
able pipe  was  taken  from  the  edge  of  the 
beater,  and  the  pipe  swung  by  its  ovra 
weight  Into  a  vertical  position  within  the 
beater,  and  with  Its  lower  end  immersed  in 
tbe  semifluid  mass,  which  It  was  Intended 
to  be  the  means  of  heating  by  serving  as  a 
conduit  for  the  injection  of  steam  into  the 
material  wblcb  was  being  ground  Into  pa- 


per stock.  The  opening  of  tbe  valve  tn  the 
fixed  vertical  steam  pipe  allowed  the  steam 
to  pass  through  the  movable  portion  of  the 
pipe  Into  the  contents  of  the  beater.  There 
was  no  appliance  designed  to  hold  tbe  mova- 
ble pipe  In  a  vertical  position,  and  nothing 
to  keep  it  In  such  a  position  except  its  own 
weight  and  the  resistance  of  the  semifluid 
mass  in  which  it  was  Immersed.  When 
about  to  turn  the  valve  and  let  on  tbe  steam, 
the  workman  could  stand  In  such  a  position 
that  if  the  movable  pipe  flew  up,  be  would 
be  out  of  Its  way,  or  be  conld  so  stand  that 
In  such  case  he  would  be  in  Its  way.  When 
the  steam  was  on,  tbe  movable  pipe  became 
so  heated  that  It  conld  not  be  handled  wltb 
safety  or  comfort,  and  a  wire  bad  been 
attached  to  Its  lower  end,  aqd  carried  over 
the  stem  of  tbe  valve,  as  a  means  of  raising 
tbe  movable  pipe  when  beated.  This  wire 
bad  no  tendency  to  keep  the  movable  pipe  In 
a  vertlcle  position.  The  whole  apparatus 
was  entirely  simple,  visible,  and  easily  under- 
stood. The  only  danger  In  its  use  was  tbat. 
If  steam  should  be  applied  suddenly.  Its  pres- 
sure against  the  material  in  which  the  mov- 
able pipe  was  Immersed  would  cause  the 
movable  pipe  to  swing  upward  with  such 
violence  as  to  injure  a  person  with  whom  It 
might  come  in  contact  The  evidence  at  the 
trial  consisted  of  the  testimony  of  a  dvll  en- 
gineer, who  described  and  gave  tbe  measure- 
ments of  the  beater  and  Its  parts  and  of  tbe 
room  in  which  it  was,  of  the  plalntUTs  own 
testimony,  and  certain  plans  and  exhibits 
Intended  to  Illustrate  the  beater  and  its 
steam  connections.  At  the  close  of  the  evi- 
dence a  verdict  was  ordered  for  the  defend- 
ant and  tbe  question  raised  by  the  plain- 
tiff's exceptions  is  whether  be  should  have 
been  allowed  to  go  to  the  Jury  upon  the  case; 
We  think  that,  upon  tbe  evidence  as  it 
stood,  there  were  good  reasons  why  the 
plaintiff  could  not  recover.  It  might  be  found 
from  his  testimony  tbat  he  thought  that  the 
wire  running  from  tbe  end  of  the  movable 
pipe  to  the  valve  stem  was  designed  to  keep' 
the  movable  pipe  from  flying  up.  But  it  Is 
plain  that  it  had  no  such  purpose,  and  that 
It  could  not  have  any  such  effect  To  have 
supposed  tbat  It  could  have  tbat  effect,  and 
to  have  relied  upon  It  as  an  efllclent  means 
of  keeping  the  movable  pipe  in  a  vertical  po- 
sition when  steam  was  to  be  turned  on,  was 
In  Itself  a  negligence.  The  plaintiff  testified 
that  he  had  used  the  wire  to  lift  up  the  hot 
pipe,  although  be  denied  that  he  knew  that 
It  was  Intended  solely  for  thalf  purpose.  But 
the  whole  apparatus  was  simple,  and  open 
to  observation,  and  tbe  plaintiff  testified  that 
be  had  run  that  particular  beater  for  five 
days,  during  which  he  had  lowered  the  mov- 
able pipe  and  turned  on  the  steam  at  least 
twice  on  each  day;  and  that  be  knew  of  the 
power  of  steam,  and  that  If  he  let  on  the ' 
steam  too  quickly,  the  pipe.  If  it  was  not 
fastened,  would  surely  fly  up.  If  he  appre- 
ciated the  fact  tbat  there  was  no  fastening. 
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Intended  to  hold  the  movable  arm  in  a  ver- 
tical position  vrhen  steam  was  to  be  turned 
on,  he  appreciated  the  whole  situation,  which 
was  as  open  and  obvious  a  one  as  could  be 
to  any  workman  of  his  experience,  and  as 
it  could  be  to  his  employer.  H  he  mistook 
for  a  fastening  the  wire  placed  upon  the  pipe 
as  a  means  of  raising  it,  that  mistake  was  a 
negligence,  and  it  alone  prevented  him  from 
fully  appreciating  a  danger  which  any  work- 
man with  Ills  knowledge  of  the  power  and 
action  of  Eteam  would  have  appreciated  at 
the  first,  and  which  he  therefore  ought  not 
to  be  permitted  to  say  that  he  did  not  appre- 
ciate. 

Besides  this,  a  jury  ought  not  to  be  permit- 
ted to  find  negligence  on  the  part  of  the  de- 
fendant from  the  evidence  as  It  stood.  The 
appliance  of  steam  to  the  contents  of  beat- 
ers in  the  process  of  paper  making  seems, 
from  the  evidence,  to  have  been  a  very  re- 
cent improvement.  The  apparatus  put  in 
by  the  defendant  was  one  which,  when  nsed 
with  care  and  in  the  method  designed,  could 
be  used  as  it  was  with  safety.  The  plaintiff 
testiSed  that  he  knew  the  proper  method  to 
be  used,  which  was  merely  to  turn  the  steam 
on  slowly,  and  not  suddenly.  To  find  that 
the  defendant  failed  in  Its  duty  to  the  plaln- 
tUT  In  not  providing  a  fastening,  when  It  was 
a  simple  matter  so  to  use  the  appliances  pro- 
vided that  no  injury  could  happen  with  the 
apparatus  as  it  was  without  a  fastening, 
would  be  more  than  a  Jury  ought  to  be  al- 
lowed to  do  upon  the  evidence  as  it  stood. 
Again,  the  plaintiff  voluntarily  stood  within 
the  range  of  motion  of  the  pipe  If  it  should 
fly  up,  although  it  was  entirely  feasible  for 
him  to  have  stood  In  a«ch  a  position  that 
he  could  not  be  hit  We  think  the  case  falls 
witliin  the  general  rule  "that,  when  the 
danger  Is  obvlons,  and  is  of  such  a  nature 
that  It  can  be  appreciated  and  understood 
by  the  servant  as  well  as  by  the  master,  or 
by  any  one  else,  and  when  the  servant  lias 
as  good  an  opportunity  as  the  master  or  as 
any  one  else  of  seeing  what  the  danger  is, 
and  is  permitted  to  do  the  work  In  his  own 
way,  and  can  avoid  the  danger  by  the  ex- 
ercise of  reasonable  care,"  the  servant  can- 
not recover.  Lothrop  v.  Fitchburg  H.  R. 
Co.,  150  Mass.  423,  425,  23  N.  &  227,  and 
cases  cited. 

Exceptions  overruled. 


(IM  Mam.  328) 

CENTRAL  NAT.  BANK  v.  COPP. 

(Supreme  Judicial  Court  of  Massachnsetta. 
Worcester.     Oct.  22,  1903.) 

BILLS  AND  NOTES— FORGERY— RATIFICATION— 
BVIDBNCB— SUFFICIBNCY- PAYMENT. 
1.  In  an  action  by  a  bank  on  forged  notes 
held  by  it,  the  president  of  the  bank  testified 
.that   defendant   came   to   the   bank    and    was 
shown  the  notes,  which  bore  the  signatures  of 
herself  and   husband,  and   was  asked   if   they 
were  all  right,  to  which  she  replied  that  they 
were.     Defendant  testified  that,  on  being  ask- 
ed if  that  was  her  signature,  she  had  replied. 


"That  is  my  name."  Held,  that  a  findirg  that 
she  had  ratified  the  signing  of  her  name  by  her 
husband  was  warranted. 

2.  Where  one  whose  name  had  been  signed  to 
notes  by  another  declared  the  signature  her 
own,  she  became  liable  as  though  she  bad  sign- 
ed the  notes,  though  the  signatare  wag  a  for- 
gery. 

3.  Where  the  amount  of  notes  executed  by 
defendant  and  her  hiisband  to  a  bank  was  pla- 
ced to  his  credit,  and  on  maturity  charged 
against  the  account  kept  by  the  husband,  can- 
celed by  perforation,  marked  "Paid,"  and  hand- 
ed to  the  husband  with  his  bankbook  when  it 
was  balanced,  but  such  notes  were  in  fact  tak- 
en up  by  the  giving  of  notes  signed  by  the  hus- 
band and  his  wife,  the  signature  of  the  wife 
being  forged  in  renewal  thereof,  the  first  notes 
were  not  paid,  and  suit  thereon  might  be  main- 
tained. 

Exceptions  from  Superior  Court,  Wor- 
cester County;   Jabez  Fox,  Judge. 

Action  by  the  Central  National  Bank 
against  Elizabeth  I.  Ckipp.  Judgment  for 
plaintiff,  and  defendant  excepts.  Exceptions 
overruled. 

Rockwood  Hoar,  for  plaintiff.  Ttiayer  & 
Rugg,   for   defendant. 

HAMMOND,  J.  The  Judge  found  that  the 
name  of  the  defendant  on  the  notes  declared 
on  is  forged,  but  that  in  January,  1899,  slie 
called  at  the  bank  and  acknowledged  in  some 
form  of  words  tliat  the  three  notes  then  held 
by  the  bank  "were  her  notes,"  and  he  found 
for  the  plaintiff  upon  them  upon  the  ground 
of  ratification.  The  defendant  has  argued 
that  the  finding  of  ratification  is  not  warrant- 
ed by  the  evidence,  but  we  think  otherwise. 
The  president  testifled  that  after  some  con- 
versation with  the  defendant  as  to  "a  line 
of  discount  notes  signed  by  her  and  her  bus- 
band  jointly,"  in  which  he  cautioned  her  as 
to  the  practice  of  signing  notes  for  her  hus- 
band, he  took  the  three  notes  then  held  by 
the  bank  and  banded  them  to  the  defendant 
and  said,  "These  three  notes  amount  to  $6,- 
600.  Are  these  all  right?"  and  that  she 
said,  "Yes,  they  are  all  right"  It  Is  true 
that  the  defendant,  in  her  testimony,  denied 
that  she  said  the  notes  were  all  right  and 
testifled  that  the  president  said  to  her,  "This 
is  your  signature,  Isn't  It?"  and  that  she  re- 
plied, "That  Is  my  name."  Sh^  further  tes- 
tified that  the  thought  of  forgery  came  to 
her  mind,  and  she  stopped.  It  might,  per^ 
baps,  be  argued  that,  under  the  circumstan- 
ces, ratification  could  fairly  be  found  upon 
the  defendant's  own  testimony;  but  whether 
that  is  so  or  not  there  can  be  no  doubt  that. 
If  the  president's  version  of  the  interview 
Is  correct  the  judge  was  amply  Justified  in 
finding  that,  with  full  knowledge  of  the  cir- 
cumstances, she,  for  the  purpose  of  sbleldlns 
'her  husband,  ratified  her  signature.  By  rea- 
son of  this  ratification  she  became  liable  as 
though  her  name  had  been  tiriglnally  placed 
upon  the  notes  by  her  authority,  even  al- 
though there  was  forgery,  and  the  question 
whether  there  was  a  liability  by  estoppel 
became    immaterial.      Greenfield    Bank    t. 
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Grafts,  4  Allen,  454;  Wellington  v.  Jackson, 
121  Mass.  157. 

It  Is  further  argued  tbat  the  three  notes 
have  been  paid.  There  is  no  doubt  that  the 
bank  went  though  all  the  forms  usual  In 
cases  of  payment  Upon  maturity  the  notes 
■were  charged  against  the  account  kept  by  the 
husband  in  the  bank,  canceled  by  perfora- 
tion, marked  "paid,"  and,  with  checks  and 
other  things  that  were  properly  charged  to 
his  account,  were  handed  to  him  with  his 
bankbook  whenever  it  was  balanced.  The 
defendant  contends  that  in  this  way  each 
note  was  paid  as  it  matured,  and  that  the 
taking  by  the  bank  of  subsequent  notes  for 
the  same  respective  amounts  constituted  in 
each  case  a  new  transaction.  The  Judge, 
however,  has  found  that  "when  the  notes 
became  due  they  were  surrendered  to  the 
husband  upon  the  substitution  of  other  similar 
forged  notes,"  and  that  "the  method  of  re- 
newal was  this:  The  notes  were  charged  to 
Copp's  deposit  account  in  the  bank,  and  the 
new  notes  were  at  the  same  time  credited 
to  the  same  account";  and  he  rules  that 
•"the  surrender  of  the  notes  by  the  bank 
upon  the  substitution  of  forged  notes  does 
not  extinguish  the  bank's  right  of  recovery." 
The  evidence  Justifies  this  finding.  Accord- 
ing to  the  testimony  of  the  plaintiff's  presi- 
dent, these  notes  constituted  a  "line  of  dis- 
count," and  there  is  nothing  to  show  that 
either  the  bank  or  Copp  supposed  that  any 
note  was  paid  ha  any  other  way  than  Is  quite 
usual  in  such  cases,  namely,  by  the  substi- 
tution of  a  new  note  by  the  way  of  renewal. 
The  plaintiff  never  Intended  to  release  the 
defendant  from  her  obligation  on  these  three 
notes,  and  to  look  to  the  husband  alone;  and, 
having  received  the  renewal  notes  upon  the 
faith  that  they  were  valid  as  to  the  defend- 
ant, the  renewals  may  be  treated  as  a  nullity, 
and  the  plaintiff  may  recover  upon  the  orig- 
inal notes.  Leonard  v.  First  Congregational 
Society  in  Taunton,  2  Gush.  4C2;  Almy  v. 
Reed,   10  Gush.   421. 

Lastly  the  defendant  argues  that  there 
was  such  negligence  on  the  part  of  the  plain- 
tiff and  its  oflicers  as  should  preclude  a  re- 
covery, and  the  fourth  and  fifth  requests  re- 
late to  that  branch  of  the  defense.  It  Is 
plain,  however,  from  the  report,  that  these 
were  among  the  requests  regarded  by  the 
Judge  as  inapplicable  to  the  facts  found  by 
him.  He  finds  that  the  plaintiff  accepted 
without  question  and  without  suspicion  the 
defendant's  statement  as  to  the  validity  of 
her  signature  to  the  three  notes  in  question, 
and  that  the  bank  was  not  Informed  of  the 
forgery  until  after  the  husband's  death.  It 
does  not  appear  that  the  real  signature  of 
the  defendant  was  ever  known  to  the  officers, 
or  that  they  had  any  reason  to  suspect  for- 
gery. 

It  is  not  argned  by  the  defendant  that  the 
thirteenth  request  Is  an  accurate  statement 
«f  the  law. 

In  view  of  the  findings  of  the  Judge,  It  Is 


unnecessary  to  go  over  the  requests  In  great- 
er detail.  So  far  as  shown  by  this  record, 
for  reasons  above  stated,  we  think  that  the 
Judge  rightly  dealt  with  them. 

As  to  the  exclusion  of  the  testimony  of  the 
witnesses  Chapin  and  Willis,  it  is  enough  to 
say  that  It  does  not  appear  that  the  alleged 
conversations  with  Marsh,  the  president,  oc- 
curred before  the  bank  ceased  to  discount  the 
Copp  notes. 

Exceptions  overruled. 


(184  Mass.  331) 
POSNER  V.  SEDER  et  al. 
(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct.  28,  1903.) 

MASTER  AND  SERVANT— CONTRACT— BREACH- 
CONSTRUCTION— QUANTUM  MERUIT— RB- 
COVBRY— MEASURE  OP  DAMAGES. 
1.  A  contract  for  services  provided  that  plain- 
tiff was  employed  by  defendant  for  one  year  at 
$17  a  week,  "ue  same  to  be  paid  at  the  end  of 
each  and  every  week."  The  contract  required 
plaintiff  to  work  from  6:30  a.  m.  to  6  p.  m., 
with  the  exception  of  an  hour  between  12  and 
1  p.  m.,  and  also,  without  extra  pay,  to  work 
overtime,  not  more  than  two  hours  a  day,  and 
not  more  than  two  months  aggregate  in  the 
year.  Held,  that  such  contract  should  be  con- 
strued as  a  hiring  for  the  year,  with  payments 
to  be  made  in  weekly  installments,  without  ref- 
ence  to  the  amount  of  work  done,  and  hence,  on 
bi'each  of  the  contract  by  the  employer  before 
the  expiration  of  the  year,  plaintiff  in  a  suit 
based  on  a  quantum  meruit  was  entitled  to  re- 
cover such  a  sum  as  his  entire  services  ren- 
dered were  worth,  including  the  service  render- 
ed during  extra  hours,  less  what  he  has  re- 
ceived. 

Exceptions  from  Superior  Court,  Worcester 
County;  Francis  A.  Gaskill,  Judge. 

Action  by  Jacob  Posner  against  Samuel 
Seder  and  others.  From  a  Judgment  In  fa- 
vor of  plaintiff,  defendants  bring  exceptions. 
Sustained. 

Rockwood  Hoar,  for  plaintiff.  Dodge  & 
Taft,  for  defendants. 

HAMMOND,  J.  Under  the  contract  the 
defendants  were  to  employ  the  plaintiff  for 
one  year,  and  pay  him  for  his  services  $17 
a  week,  "the  same  to  be  paid  at  the  end  of 
each  and  every  week."  The  plaintiff  was  to 
report  at  the  shop  for  duty  at  6:30  a.  m., 
and  remain  there  on  duty  until  6  p.  m.,  with 
the  exception  of  the  hour  between  noon  and 
1  p.  m.,  and  was  "also,  without  extra  pay,  to 
work  overtime  at  said  shop,  ♦  •  •  not 
more  than  two  hours  in  one  day  and  not  more 
than  two  months  in  the  aggregate  in  the 
year."  The  defendants  broke  the  contract  by 
the  discharge  of  the  plaintiff.  In  such  a  case 
the  innocent  party  may  either  sue  on  the 
contract  for  damages  for  the  breach,  or,  if 
he  so  elects,  be  may  regard  the  action  of  the 
defendants  as  indicating  a  purpose  on  their 
part  to  repudiate  the  contract,  may  accept 
the  repudiation,  and  recover  upon  a  quantum 
meruit  the  value  of  his  services  as  if  the 
special  contract  had  not  existed.  Brown  v. 
Woodbury,  183  Mass.  279,  67  N.  E.  327.    In 
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this  case  the  plaintiff  has  sued  upon  a  qoan- 
tom  meruit  for  the  value  of  only  a  part  of 
the  serrlces,  namely,  for  those  rendered  in 
the  extra  hours  named  in  the  contract  The 
plaintiff  contends  that  the  $17  which  he  re- 
ceived each  week  was  payment  for  only  the 
time  between  6:30  a.  m.  and  6  p.  m.,  and  not 
for  the  extra  time;  and  that,  therefore,  be 
may,  upon  breach  of  the  contract,  appropriate 
the  weekly  svun  to  the  payment  of  the  serv- 
ices during  the  regular  hours,  and  recover  on 
quantum  meruit  for  the  extra  time.  The  de- 
fendants, on  the  contrary,  contend  that  the 
$17  was  a  payment  for  the  services  of  the 
week,  whatever  they  were,  and  therefore  that 
the  plaintiff  has  been  fully  paid,  and  so  can- 
not recover.  Neither  view  seems  to  us  cor- 
rect The  contract  was  to  continue  a  year. 
The  weekly  hours  of  labor  were  variable, 
and  it  Is  fair  to  assume  that  there  would  be 
a  weekly  variation  in  the  value  of  the  serv- 
ices. The  contract  is  to  be  taken  as  a  whole. 
On  the  one  hand,  the  defendants  could  not 
hold  the  plaintiff  to  the  work  during  the  ex- 
tra hours  In  any  week  for  the  sum  of  $17 
except  In  connection  with  the  other  part  of 
the  contract,  namely,  that  they  were  to  pay 
him  $17  in  other  weeks  when  there  was  no 
ntra  time;  nor,  on  the  other  hand,  could  the 
plaintiff  hold  the  defendants  to  the  payment 
of  $17  for  a  week  In  which  he  did  not  work 
extra  time,  except  in  connection  with  the  oth- 
er part  of  the  contract,  namely,  that  in  any 
week  In  which  he  did  work  extra  time  he 
should  receive  only  $17.  The  true  construc- 
tion of  the  contract  is  that  it  was  a  tiirlng 
for  a  year,  payments  to  be  made  by  weekly 
installments,  without  reference  to  the  amount 
of  work  done.  Since  the  payments  were 
made  during  the  existence  of  the  contract, 
they  cannot  be  considered  as  having  no  ref- 
erence to  the  other  parts  of  the  contract.  If 
the  plaintiff  desires  to  proceed  upon  the  the- 
ory that  the  contract  has  been  repudiated, 
his  proper  course  is  to  proceed  upon  quantum 
meruit  fox  the  value  of  all  his  services,  less 
what  he  has  received.  If  he  has  been  paid 
what  they  are  worth,  he  can  recover  nothing; 
if  he  has  not,  he  may  recover  the  balance  due 
him.  But  it  is  plain  that  the  sum  due  him  is 
not  necessarily  the  fair  price  for  the  extra 
hours  in  addition  to  the  sum  of  $17  per  week 
which  he  has  received.  He  cannot  appropri- 
ate the  $17  to  the  payment  of  the  ordinary 
week's  work,  and  sue  only  for  the  balance, 
because,  for  the  reasons  above  stated,  that 
is  not  in  accordance  with  the  contract  under 
which  the  payment  was  made.  Upon  quan- 
tum meruit  the  question  is,  what  are  his 
whole  services  fairly  worth,  and  is  there  any- 
thing due  him?  Manifestly,  under  a  contract 
like  this,  that  may  be  an  entirely  different 
sum  from  the  market  value  of  the  services 
during  the  extra  hours.  The  case  of  Clark  v. 
Manchester,  61  N.  H.  594,  is  a  good  illustra- 
tion of  the  principles  applicable  to  a  case 
like  this.  The  second  and  fifth  Instructions 
should  liave  been  givm  in  substance. 


The  other  instructions  were  rightiy  refused. 
It  is  not  necessary  that  the  plaintiff,  before 
bringing  his  action,  should  return  what  he 
has  received.  It  is  necessary  only  that  the 
amount  received  should  be  credited  Tjpon  his 
claim.    Brown  v.  Woodbury,  supra. 

Exceptions  sustained. 


(184  Mass.  315) 
PROVOST  T.  COOK  et  A 

(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct  22,  1903.) 

SBLLINQ  POISONED  OATS  FOR  FEBD— LIABIl,- 
ITY  OP  SELLER. 
1.  Parties  selliug  oats  for  feeding  pmn^oses 
which  have  been  damaged  by  a  fire  in  the  build- 
ing where  they  were  stored,  and  during  the 
confusion  caused  thereby  exposed  to  the  liabil- 
ity of  being  impregnated  with  pans  green  kept 
in  the  same  room  as  the  oats,  are  liable  to  the 
buyer  for  the  loss  of  animals  from  poisoning  by 
eating  the  oats,  though  the  buyer  purcliased  the 
oats  with  the  knowledge  that  they  had  been 
damaged  by  dampness  and  other  canses  during 
the  fire,  but  without  knowing  that  they  had 
been  exposed  to  the  paris  gieen. 

Exceptions  from  Superior  Court,  Hamp- 
den County;   Albert  Mason,  Judge. 

Action  by  Celina  Provost  against  W.  F. 
Cook  and  others.  A  verdict  for  defendants 
was  .ordered,  and  plaintiff  excepted.  Excep- 
tions sustained. 

This  was  an  action  in  tort  brought  against 
defendants,  wholesale  and  retail  dealers  in 
grain,  to  recover  the  value  of  four  horses  al- 
leged to  have  been  poisoned  by  eating  oats 
sold  by  defendants  and  alleged  to  have  con- 
tained paris  green.  The  oats  had  been  dam- 
aged when  defendants'  store  in  wliicb  they 
were  stored  was  partially  destroyed  by  fire. 
Defendants  Interposed  a  general  denial  to 
plaintiff's  declaration,  and  further  averred 
that  plaintiff  had  bought  the  oats  at  a  re- 
duced price  as  damaged  oats,  and  that  there- 
fore defendants  were  not  liable. 

Wallace  R.  Heady,  for  plaintiff.  Webster, 
Toft  &  Tilley,  for  defendants. 

HAMMOND,  J.  While  the  evidence  was 
conflicting,  and  a  verdict  for  the  defendants 
might  reasonably  have  been  expected,  still  we 
think  that  it  would  have  warranted  a  finding 
that  paris  green  was  kept  at  times  by  the  de- 
fendants upon  the  shelf  upon  the  east  wall 
of  the  .room  in  which  the  oats  were  kept,  and 
sometimes  packages  of  it,  more  or  less  l>rok- 
en,  were  allowed  to  be  in  other  parts  of  the 
room;  that  it  was  so  kept  and  scattered 
about  the  room  at  the  time  of  the  fire,  and 
that  by  reason  of  the  fire,  the  water  osed  Id 
extinguishing  it,  and  the  attendant  confusion, 
the  oats  in  the  room,  of  wliich  those  sold  to 
the  plaintiff  were  a  part,  were  exposed  to 
this  poison,  and  to  a  liability  to  be  impreg- 
nated with  it  to  such  an  extent  as  to  be  poi- 
sonous as  food  for  animals;  and  that  all  this 
was  known  to  the  defendants.  There  was 
evidence  tending  to  show,  also,  that  tbe  buy- 
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CT  tengiit  the  oats  to  be  fed  to  her  horses  and 
cattle,  that  this  was  known  to  the  defend- 
ants, that  the  oats  were  poisonous,  and  that 
the  horses  died  from  the  effects  of  the  poi- 
son. If  such  were  the  facta,  then  tl^e  case  la 
within  the  rules  laid  down  In  French  t.  Yin- 
log,  102  Mass.  132,  3  Am.  Rep.  440,  and  the 
plaintiff  Is  entitled  to  recover,  unless  a  dis- 
tinction is  to  be  made  between  the  two  cases 
upon  the  ground  that  here  the  oats  were 
known  to  be  somewhat  damaged,  and  were 
bought  as  such.  It  Is  strongly  insisted  by 
the  defendants  that  the  rule  of  French  v.  Vln- 
Ing  Is  not  applicable  to  a  case  where  the 
goods  sold  are  known  to  be  damaged.  But  In 
this  case  the  damage  which  the  parties  had 
In  contemplation  was  that  which  arose  from 
dampness  and  other  similar  causes,  and  It 
cannot  be  assumed  that  either  party  supposed 
that  the  difference  In  price  was  due  to  the 
existence  of  a  deadly  poison  in  the  oats.  Al- 
though the  oats  were  In  'some  respects  on- 
sound,  still  it  was  In  the  contemplation  of 
the  parties  that  they  should  be  fed  to  the 
buyer's  animals,  and  under  such  circnmstan- 
ces  the  reason  for  the  application  of  the  rule 
is  as  stroug  as  in  the  case  of  oats  sound  in 
all  other  respects. 
Bzceptlons  sustained. 


084  Mass.  S37} 

DANIELS  V.  BOSTON  &  M.  R.  00. 

(Supreme  Judicial   Court  of   Massachusetts. 

Hampden.     Oct.  30,  1903.) 

KASTKR  AND  SERVANT— MASTER'S  RIGHT  TO 
DISCHAROB-SERVANT'S  BREACH  OP  DUTY— 
BVIDBNCE— AUDITOR'S  REPORT  —  FINDINGS  — 
CONCLUSIONS  OF  LAW. 

1.  Where  a  contract  is  made  in  .Vermont,  and 
is  to  be  performed  in  that  state,  the  law  of 
Vermont  must  goyem  the  rights  of  the  parties 
thereunder. 

2.  A  railroad  company  employed  a  system  of 
discipline  marks,  which  on  any  breach  of  duty 
were  entered  against  an  employe's  name.  An 
oflScial  wrote  an  employ^  that,  while  he  should 
not  wish  to  apply  discipline  against  him,  he 
must  do  so,  in  view,  of  the  frequent  trouble  with 
his  office.  The  contract  between  the  employ^ 
and  the  railroad  was  made  in  Vermont,  and  it 
was  proved  that  under  such  circumstances,  ac- 
cording to  the  Veirmont  law,  the  railroad  com- 
pany had  waived  its  right  to  discharge  the  em- 
ploy6  for  any  preceding  breach,  hot  that,  if  any- 
thing further  occurred,  the  master  would  have 
that  additional  cause.  Held,  that  the  railroad 
had  elected  not  to  dischari^e  the  servant. 

3.  A  finding  by  the  auditor  that  certain  mat- 
ters for  which  marks  were  applied  were  not 
waived,  and  that,  until  the  use  of  the  marks, 
defendant,  by  continuing  to  employ  the  servant 
with  knowledge  of  his  delinquencies,  waived 
the  same,  were  mere  conclusions  of  law. 

4.  By  continning  to  employ  the  servant  after 
knowledge  of  delm^nendes,  whether  before  or 
after  the  use  of  discipline  marks,  the  master 
elected  not  to  discharge  the  servant,  but,  as 
matters  to  be  taken  into  accoimt  in  case  of 
a  Bubseqaent  breach  of  duty,  they  were  not 
waived. 

5.  A  servant  employed  by  a  railroad  company 
had  written  his  superior  relative  to  an  increase 
of  salary,  which  was  refused,  and  subsequently 


f  4.  See  Master  and  Servant,  vol.  U,  Cent.   Dig. 
.   68N.E.-22 


the  servant  applied  for  a  leave  of  absence  for 
30  days  commencing  June  16th,  and  thereafter 
the  servant  wrote:  "I  think  you  ask  too  much 
for  $30.  I  am  ready  to  step  out  tor  30  days  if 
you  will  send  a  man  to  relieve  me,  •  ♦  •  You 
a^eed  to  deal  with  me  fairly..  You  have  de- 
clined to  do  this.  •  •  •  Yon  know  this  sta- 
tion should  pay  not  less  than  $45;"  and  there 
was  a  request  that  a  man  be  sent  to  commence 
June  16th.  Held,  that  the  letter  in  question  did 
not  amonnt  to  a  notification  of  the  servant's 
refusal  to  work  for  30  days  after  June  16th,  nor 
to  a  repudiation  of  his  contract  on  the  servant's 
part,  such  as  would  entitle  defendant  .to  dis- 
charge him. 

6.  In  an  action  against  a  railroad  for  damages 
because  of  the  wrongful  discharge  of  a  servant, 
a  contention  that  merely  nominal  damages  were 
recoverable  was  nntenable,  the  contract  being 
one  where  the  servant  was  entitled  to  permanent 
employment,  and  had  the  option  of  continuing, 
in  the  employment  or  not. 

7.  In  an  action  for  damages  for  the  wrongful 
discharge  of  a  servant  under  a  contract  where- 
by he  was  to  be  employed  as  a  station  agent 
so  long  as  he  performed  his  duty  in  a  thorough, 
honest,  and  ousinesslike  manner,  evidence  as 
to  his  probable  length  of  life  might  be  relevant 

•  on  the  question  of  damages. 

!  Sixceptlons  from  Superior  Court,  Hampden 
j  County;  John  Hopkins,  Judge. 
;  Action  by  W.  H.  Daniels  against  the  Bos- 
!  ton  &  Maine  Railroad  Company.  Judgment 
'•  In  favor  of  defendant,  and  plaintiff  brings  ex- 
!  ceptions.    Exceptions  sustained. 

J.  B.  Carroll  and  W.  H.  McCIintock,  tor 
plaintiff.  Brooks  &  Hamilton,  for  defend- 
ant. 

LORING,  J.  This  is  an  action  for  breach 
of  a  written  contract  dated  May  29,  1891, 
whereby  the  defendant  agreed,  In  settle- 
ment of  claims  which  the^  plaintiff  had 
against  It  for  personal  injuries  while  In  Its 
employ  as  freight  brakeman  and  freight  con- 
ductor, to  employ  him  as  station  agent  at  its 
station  In  Fairlee,  Vt.,  so  long  as  be  should 
perform  the  duties  of  the  place  in  a  thor^ 
ough,  honest,  and  businesslike  manner.  The 
plaintiff  began  work  as  station  agent  at  Fair- 
lee on  June  10,  1891,  and  was  discharged  on 
June  16,  1898.  The  defendant  justified  the 
discharge  on  the  ground  that  he  had  been 
guilty  of  a  number  of  shortcomings  extend- 
ing over  nearly  the  whole  of  the  period  of 
his  service.  The  case  was  sent  to  an  auditor. 
It  afterwards  came  on  for  trial  before  a  Ju- 
ry. The  jury  were  unable  to  agree,  whereup- 
on the  Judge  directed  them  to  find  a  verdict 
for  the  defendant,  and  the  case  comes  here 
on  an  exception  to  that  ruling.  In  submit- 
ting the  case  to  the  Jury  the  presiding  Judge 
ruled  that,  if  the  plaintiff  was  entitled  to  re- 
cover, they  could  give  him  nominal  damages 
only. 

We  are  pf  opinion  that  the  Jndge  was 
wrong  in  directing  a  verdict  for  the  defend- 
ant The  contract  sued  on  was  made  In 
Vermont,  and  was  to  be  performed  In  Ver- 
mont. The  law  of  Vermont  is  the  law  which 
must  be  looked  to  in  determining  what  would 
Justify  the  defendant  in  discharging  the 
plaintiff.  The  particular  rule  of  law  which  is 
material  here  is  how  far  the  defendant  cor- 
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poratlon  walTed  Its  right  to  discharge  the 
plaintiff  for  a  breach  of  duty  by  electing  not 
to  do  so  after  the  breach  of  duty  came  to  Its 
knowledge.  A  witness  who  was  duly  quali- 
fied to  testify  to  the  law  of  Vermont  was 
asked  this  question:  "Supposing  the  railroad 
company  were  Informed  of  the  dereliction 
of  duty  of  the  employ^,  and  the  railroad  com- 
pany, through  Its  proper  officer  having  charge 
of  the  employe,  wrote  to  the  employ^,  'We 
shall  have  to  submit  to  the  general  superin- 
tendent the  question  whether  a  certain  pro- 
cess of  discipline  will  be  sufficient  to  meet 
■this  case,'  and  we  will  suppose,  after  the 
matter  was  submitted  to  the  superintendent. 
It  was  decided  that  a  process  of  discipline 
would  be  sufficient,  and  the  employ^  would 
be  allowed  to  continue,  would  you  not  say 
that  the  railroad  company  had  waived  Its 
right  to  discharge  the  employe  for  any  pre- 
ceding breach?"  To  this  he  replied:  "I 
should  say  they  had,  If  nothing  fm'ther  oc- 
curs; but,  If  something  further  of  the  same 
kind  occurs,  they  would  have  that  additional 
cause."  The  auditor  found  "such  to  be  the 
law  In  the  state  of  Vermont."  The  auditor's 
report  was  put  In  evidence  at  the  trial,  and 
no  evidence  was  introduced  there  to  contra- 
dict or  control  this  finding  of  fact. 

The  last  breach  of  duty  on  the  plaintiff's 
part  prior  to  the  letter  of  June  4th,  which  the 
defendant  relies  on  In  connection  with  the 
plaintiff's  previous  shortcomings  as  a  Justifi- 
cation for  discharging  him,  was  In  connec- 
tion with  the  plaintiff's  duty  as  telegraph  op- 
erator at  the  station  in  question.  The  de- 
fendant was  under  a  contract  with  the  West- 
em  Union  Telegraph  Company  to  furnish  a 
competent  and  reliable  man  to  do  their  work, 
to  be  paid  by  the  telegraph  company.  On 
May  28th,  the  defendant  asked  the  plaintiff 
for  an  explanation  of  a  delay  In  a  message 
held  at  White  River  Junction  from  2  p.  m.. 
May  26th,  until  8:05  a.  m.  of  May  27th,  "on 
account  of  that  office  being  unable  to  raise 
you."  The  plaintiff's  explanation  was  that 
he  was  away  on  that  day,  and  his  man  might 
have  plugged  the  telegraph  instrument  while 
talking  over  the  telephone  and  have  forgotten 
to  take  It  out  when  he  got  through  speaking 
on  the  telephone.  On  June  3d  the  defendant's 
superintendent,  Folsom,  wrote  to  the  plaintiff 
acknowledging  receipt  of  his  letter  of  ex- 
planation, and,  after  stating  the  facts,  wrote: 
"While  I  should  not  wish  to  apply  disci- 
pline against  you  on  account  of  It  If  It  was 
the  first  case  of  this  kind,  must  do  so  In 
view  of  the  frequent  trouble  we  have  with 
your  office  in  connection  with  telegraphing; 
and  you  must.  If  you  wish  to  remain  there,  so 
conduct  the  office  as  to  avoid  these  com- 
plaints." It  was  found  by  the  auditor  that 
"In  1897  a  system  of  'discipline  marks,'  as  it 
was  called,  was  adopted  by  the  defendant, 
by  which  was  meant  that  In  case  of  any  fail- 
ure on  the  part  of  an  employe  to  properly 
perform  duties  required  of  him  certain  disci- 
pline   or    demerit    marks    were    put    down 


against  his  name  on  a  record  book  kept  In 
the  office  of  the  division  superintendent" 
We  are  of  opinion  that  the  plaintiff  Is  right 
In  his  position  that  the  defendant  elected 
not  to  discharge  the  plaintiff  for  the  breach 
of  duty  In  connection  with  the  dispatch  of 
May  28th,  and  the  question  arises  whether 
the  letter  of  June  4th  was  a  breach  of  duty 
on  the  part  .of  the  plaintiff,  which,  taken 
with  the  previous  shortcomings  for  which 
the  defendant  had  elected  not  to  discharge 
him.  Justified  bis  discharge  under  the  law  of 
Vermont  The  defendant  has  argued  that 
under  the  findings  of  the  auditor  the  ques- 
tion for  the  Jury  was  whether  the  letter  of 
June  4th,  taken  in  connection  with  the  pre- 
vious delinquencies  for  which  discipline 
marks  were  imposed.  Justified  the  defendant 
In  discharging  the  plaintiff.  The  finding  re- 
lied on  here  Is  that  matters  for  which  dis- 
cipline marks  were  applied  were  not  waived. 
But  this  and  the  preceding  finding  "that  un- 
til the  use  of  discipline  marks,  the  defend- 
ant, by  continuing  to  employ  the  plaintiff 
after  knowledge  of  his  delinquencies,  waiv- 
ed the  same,"  are  conclusions  of  law,  and 
are  Inaccurate,  If  not  wrong.  By  continuing 
to  employ  the  plaintiff  after  knowledge  of 
his  delinquencies,  whether  before  and  after 
the  use  of  discipline  marks,  the  defendant 
elected  not  to  discharge  the  plaintiff  for  those 
shortcomings,  but  as  matters  to  be  taken  Into 
account  in  case  of  a  subsequent  breach  of 
duty  they  were  not  waived.  By  continuing 
to  employ  the  plaintiff  after  knowledge  of  a 
breach  of  duty  the  defendant  waived  Its  right 
to  discharge  him  for  that  but  It  did  not 
waive  the  breach  of  duty,  and  In  case  of  a 
subsequent  shortcoming  on  the  plaintiff's 
part  the  defendant  had  a  right  to  take  the 
plaintiff's  whole  record  Into  account. 

The  question  therefore  arises  whether  the 
letter  of  June  4th  alone  or  In  connection  with 
prior  shortcomings  of  the  plaintiff  Justified 
the  defendant  in  discharging  him;  and  we 
are  of  opinion  that  It  did  not  On  June  4th 
the  plaintiff  wrote  to  the  defendant:  "Fair- 
lee,  Vt  June  4,-8.  H.  E.  Folsom,  Supt  Lyn- 
donvlUe,  Vt— Dear  Sir:  I  think  you  ask  to 
much  for  $30.00.  I  am  ready  to  step  out  for 
SO  days  If  you  will  send  a  man  to  relieve  me. 
There  can  no  man  do  tbe  R.  R.  Go.'s  work 
&  live  for  $30.00  here.  I  have  tried  to  ex- 
plain to  you  the  additional  business  this  sta- 
tion Is  doing,  since  I  first  took  it,  you  agreed 
to  deal  with  me  fairly  as  to  Increase  of  com- 
pensation, as  business  materially  Increased. 
You  have  declined  to  do  this,  now  I  will  take 
the  matter  up  with  some  one  else.  You 
know  &  I  know  this  station  should  pay  not 
less  than  $45.00.  Will  you  please  send  man 
to  commence  June  16.  Yours,  W.  H.  Dan- 
iels." To  understand  this  letter,  and  give  it 
Its  proper  construction,  It  becomes  necessary 
to  state  that  there  was  the  following  provi- 
sion In  the  contract  sued  on:  "In  case  of  an 
increase  or  decrease  of  wages  of  station 
agents  through  the  w.hole  Passumpsic  DIvi- 
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slon  of  said  road,  the  compensation  above 
named  shall  be  subject  to  the  same,  and  In 
case  the  business  at  said  station  should  ma- 
terially Increase,  said  Daniels  shall  be  fairly 
treated  as  to  increase  in  compensation." 
There  was  evidence  at  the  trial  that  the  busi- 
ness at  Fairlee  had  Increased  40  per  cent, 
and  that,  beginning  with  a  letter  from  the 
plfintlfF  to  Superintendent  Folsom  dated  De- 
cember 31st,  the  plaintiff  bad  Insisted  that 
he  was  entitled  to  have  his  wages  of  |30  a 
month  increased  to  $45  a  month.  This  was 
refused  by  Folsom  because  there  had  been  an 
increase  in  the  work  of  other  agents  on  the 
some  division  without  an  increase  of  pay. 
Six  letters  were  written  back  and  forth  on 
the  subject  between  December  31,  1897,  and 
January  27,  1898.  Then  the  matter  seems  to 
liave  been  dropped  until  May  25,  1898,  when 
the  plaintiff  wrote  to  Folsom  a  letter,  which 
was  not  put  in  evidence,  but  which  Folsom 
answered  on  June  3d  as  follows:  "I  cannot 
consent  to  any  increase  in  the  way  of  an  ad- 
ditional man  at  your  station  before  July  1st, 
but  will  then  consider  It."  The  plaintiff  also 
testified  that  before  he  received  an  answer 
to  bis  letter  of  June  4th  he  wrote  to  Folsom 
on  June  10th  as  follows:  "If  you  consent  to 
allow  me  to  be  absent  for  30  days  com- 
mencing June  16,  will  you  kindly  send  me 
pass  for  Boston  &  return  for  myself  &  wife. 
I  had  ought  to  get  quite  well  rested  by  that 
time."  Under  date  of  June  9th  Folsom  wrote 
that  he  would  relieve  the  plaintiff  of  the  sta- 
tion on  June  IStli.  On  receipt  of  this  the 
plaintiff  wrote  on  June  11th  that  bis  request 
was  "only  for  30  days,  that  I  may  get  rested. 
Am  nearly  sick  enough  and  have  been  some 
time,  to  be  confined  to  the  house.  Please  let 
me  bear  from  you."  To  this  Folsom  answer- 
ed that,  "In  view  of  the  record  of  discipline 
against  you,  taken  with  your  letter  of  4th 
inst.,  I  decide  to  make  the  change  perma- 
nent" The  tone  of  the  letter  of  June  4th  is 
not  all  that  it  should  be,  but  it  cannot  be 
taken  to  be  so  wanting  in  reject  as  to  be  an 
act  of  Insubordination,  having  the  discipline 
of  the  railroad  in  mind,  and  It  seems  to  us 
that  it  is  only  as  snch  that  this  letter  could 
be  argued  to  be  a  breach  of  duty.  It  may 
well  be  that  the  plaintiff  was  sincere  In  think- 
ing that  he  was  entitied  to  an  increase  of 
pay,  and  the  tone  of  the  letter  may  be  ex- 
plained, although  not  Justified,  by  the  fact 
tliat  the  superintendent's  refusal  to  give  the 
plaintiff  an  additional  man  and  his  imposi- 
tion of  discipline  marks  for  the  delay  of  the 
telegraphic  message  on  May  27th  were  re- 
ceived by  the  plaintiff  on  the  same  day.  The 
defendant  has  made  no  argument  on  this 
point,  and  we  take  up  the  only  arguments 
which  it  occurs  to  ns  can  be  put  forward  in 
Its  support 

It  is  not  necessary  to  consider  whether,  un- 
der the  rule  of  Daniels  v.  Newton,  114  Mass. 
530,  19  Am.  Bep.  384,  and  Ballou  v.-  Billings, 
136  Mass.  307,  the  defendant  could  have 
rescinded  the  contract  bad  the  plaintiff's  let- 


ter of  June  4th  been  a  notification  of  his  re- 
fusal to  work  for  30  days  after  June  16tb 
(which  we  assume  would  have  been  a  breach 
of  the  contract— Johnson  v.  Walker,  155 
Mass.  253,  29  N.  B.  522),  and  whether,  in 
case  the  defendant  had  a  right  of  rescission, 
the  plaintiff  had  a  right  to  retract  his  notice 
by  the  subsequent  letter  of  June  9th,  which  he 
testified  was  written  before  Folsom's  letter 
of  June  10th  was  received.  In  our  <q>inion, 
the  letta:  of  June  4th  was  not  such  a  notifica- 
tion. In  the  letter  of  June  4th  the  plaintiff 
wrote,  "I  am  ready  to  step  out  for  30  days 
if  you  will  send  a  man  to  relieve  me,"  and, 
"Will  you  please  send  man  to  commence 
June  16."  That  is  not  a  notice  of  refusal  to 
act  as  station  master  for  30  days  after  June 
l&th.  It  goes  no  further  than  a  statement 
tliat  he  is  "ready  to  step  out"  in  case  the 
defendant  will  send  a  man  to  relieve  him  for 
those  80  days,  and  a  request  that  the  90  days 
begin  June  IGtli.  It  cannot  be  held  to  be  an 
absolute  repudiation  of  the  contract  on  the 
part  of  the  plaintiff,  or  an  absolute  refusal  on 
his  part  to  perform  Ids  obligation  under  it, 
which  would  entitle  the  defendant  to  dis- 
charge him,  assuming  that  the  defendant  ou 
such  a  notification  would  tiave  been  entitied 
to  discbarge  him  finally  at  that  time,  on 
which  we  express  no  opinion. 

The  only  contention  made  by  the  defend- 
ant In  support  of  the  ruling  that  nominal 
damages  only  could  be  recovered  is  that  the 
elements  of  damage  are  too  uncertain,  and 
it  relies  on  the  case  of  Holies  v.  Sachs,  37 
Minn.  315,  33  N.  W.  862.  But  the  case  of 
Camlg  v.  Carr,  167  Mass.  544,  46  N.  E5.  117, 
35  L.  R.  A.  512,  57  Am.  St  Rep.  488,  decides 
that  they  are  not  The  contract  in  question 
in  Camig  v.  Carr,  as  in  the  case  at  bar,  was 
a  contract  where  the  plaintiff  had  the  option 
of  continuing  in  the  defendant's  employ  or 
not.  It  was  held  that  it  was  enough  tliat  the 
defendant  ag^reed  to  give  him  permanent  em- 
ployment if  he  wished  it  The  plaintiff  bal 
a  right  to  permanent  employment,  and  is  en- 
titied to  damages  for  being  deprived  of  that 
right.  See,  also,  Johnson  v.  Walker,  155 
Mass.  253,  29  N.  E.  622. 

Evidence  of  the  prol)able  length  of  life  of 
a  man  of  the  plaintiffs  age  might  be  relevant 
on  damages.  But  the  question  was  not,  in 
the  first  place,  how  long  the  plaintiff  would 
be  able  to  breathe,  but  how  long  he  would 
be  able  to  work;  and  by  the  terms  of  the 
contract  his  employment  was  not  so  long  as 
he  could  work,  but  so  long  as  he  should  per^ 
form  the  duties  of  the  place  in  a  thorough, 
honest,  and  businesslike  manner. 

Evidence  of  the  plaintiff's  income  from  the 
railroad,  the  express  company,  the  telegraph 
company,  and  from  his  outside  business  dur- 
ing the  last  year  prior  to  his  discharge  and 
bis  income  during  the  flrat  year  after,  was 
offered  and  excluded.  Under  the  decision 
that  the  defendant  elected  not  to  discharge 
the  plaintiff  for  his  derelictions  of  duty,  if  it 
was  found  that  he  bad  been  derelict,  the 


Digitized  by 


Google 


340 


68  NOBTHEASTBBN  BBPORTBR. 


(Mass. 


question  of  the  admissibility  of  this  evidence 
-vi-ill  not  come  np  again,  as  it  did  at  the  trial 
under  conEuderatlon,  and  the  question  raised 
by  tills  exception  need  not  be  discussed  now. 
The  other  questions  of  eyidence  argued  are 
not  liicely  to  arise  in  precisely  the  same 
way,  and  need  not  I>e  passed  upon. 
Exceptions  sustained. 


(184  Mass.  294) 

SELECTMEN  OF  GARDNER  T.  TEMPLE- 
TON  ST.  RY.  (two  cases). 

INHABITANTS  OF  GARDNER  v.  SAME. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Oct.  21,  1903.) 

STREET  RAILWAYS  —  STATUTES  —  CONSTRUC- 
TION OF  TRACKS— ALTERATIONS— AUTHORI- 
TY OF  SELECTMEN— evidence:— COMPETBN- 
CY— MANDAMUS— EXISTENCE  OF  ADEQUATE 
REMEDY— COSTS. 

1.  St.  1898,  c.  6TS  (Rev.  Laws,  c.  112,  {  7), 
provides  that  the  selectmen  of  a  town,  in  grant- 
ing a  location  to  a  street  railway,  may  prescribe 
how  the  tracks  may  be  laid,  and  the  kind  of 
rails,  and  may  impose  such  other  terms  as  the 

f>ublic  interests  may  require.  Held,  that  the  se- 
ectmen  had  authority  to  prescribe  that  the  rail- 
way company  might  use  a  certain  rail,  without 
granite  paving  between  the  rails,  on  condition 
that,  if  the  construction  did  not  prove  satisfac- 
tory to  the  selectmen  it  should  be  changed  with- 
in a  specifled  time  for  a  different  rail  and  gran- 
ite paviug. 

2.  Rev.  Laws,  c.  112,  {  100,  gives  the  supe- 
rior court  jurisdiction  in  equity,  on  the  petition 
of  the  selectmen  of  a  town,  to  compel  the  ob- 
servance by  a  street  railway  of  all  orders  and 
regulations  made  in  accordance  with  the  provi- 
sions of  the  chapter.  Held,  that  a  suit  in  equity 
hy  the  selectmen  of  a  town  to  compel  a  street 
railway  company  to  lay  raSs  of  a  certain  char- 
acter, in  accordance  with  an  order  previously 
made  by  the  selectmen  under  the  authority  of 
chapter  112  could  not  be  regarded  as  a  suit  to 
enforce  a  contract  between  the  railway  and  the 
town,  but  as  brought  under  the  statute  to  com- 
pel the  observance  of  the  order. 

3.  The  payment  by  a  street  railway  company 
of  the  excise  tax,  under  Rev.  Laws,  c.  14  jj 
43-47,  exempting  it  from  making  repairs  on 
public  ways,  does  not  exempt  it  from  the  duty 
to  comply  with  orders  made  by  the  selectmen  of 
the  town  in  granting  the  location,  and  which 
require  the  road,  in  case  a  certain  character,  of 
rail,  pavement,  etc.,  does  not  appear  satisfac- 
tory, to  cause  another  rail,  and  pavement  be- 
tween the  rails,  to  be  substituted  therefor. 

4.  Rev.  Laws,  c.  112,  §  7,  provides  that  the 
selectmen  of  a  town,  in  granting  a  location  to 
a  street  railway,  may  impose  such  terms  and 
obligations  as  the  public  interest  may  require, 
as  to  how  the  tracks  shall  be  laid,  the  kind  of 
rails,  etc.  Held,  that  in  a  suit  by  the  selectmen 
of  a  town  to  compel  a  street  railway  to  lay  cer- 
tain rails  in  accordance  with  an  order  of  the 
board  of  selectmen,  which  order  had  provided 
that  such  rails  should  be  laid  in  case  certain 
other  rails  first  laid  should  prove  unsatisfactory, 
it  was  immaterial  that  the  owner  of  the  street 
railway  was  financially  embarrassed  and  unable 
to  carry  the  order  into  effect. 

.5.  The  determination  of  the  selectmen  of  a 
town  as  to  the  character  of  rail  that  shall  be 
used  is  final,  in  the  absence  of  fraud,  and  can- 
not be  controlled  by  the  judiciary. 

6.  In  a  suit  by  the  selectmen  of  a  town,  un- 
der Rev.  Laws,  c.  112,  i  7,  to  compel  a  street 
railway  to  lay  a  certain  rail,  in  accordance 
with  an  order  made  when  granting  the  location, 
it  was  not  competent  to  vary  and  control  the 
written  grant  of  location  by  evidence  of  an  oral 


agreement  between  the  selectmen  and  defend- 
ant. 

7.  Rev.  Laws,  c.  112,  {  100,  provides  that  the 
superior  court  shall  have  jnrisdiction  in  equitjfr, 
on  the  petition  of  the  selectmen  of  a  town  in 
which  a  street  railway  is  located,  to  compel  the 
observance  of  all  orders  made  relative  to  the 
cou.struction  of  the  road  in  accordance  with 
such  chapter  by  the  selectmen  of  a  town.  Held, 
that  under  the  statute  the  selectmen  are  the 
proper  parties  plaintiff  to  bring  a  bill  to  com- 
pel observance  of  an  order  properly  made  by 
them  under  the  statute  as  to  the  manner  of  the 
construction  of  a  street  ntilway  within  their 
jurisdiction. 

8.  By  a  proper  construction  of  Rev.  Laws,  c. 
112,  §  100,  ail  work  of  construction  is  to  be 
done  to  the  satisfaction  of  the  selectmen. 

9.  Where  the  selectmen  of  a  town  file  and 
pursue  a  hill  in  equity  under  the  statute,  they 
are  not  entitled  to  costs  on  appeal  from  a  judg- 
ment dismissing  a  mandamus  brought  to  en- 
force the  same  order  as  that  sought  to  be  en- 
forced by  the  suit  in  equity. 

10.  An  adequate  remedy  being  provided  by  the 
statute  for  the  enforcement  of  an  order  regulat- 
ing the  construction,  etc.,  of  a  street  railway, 
the  inhabitants  of  a  town  in  which  a  street 
railway  is  situated  are  not  entitled  to  manda- 
mus to  compel  the  observance  of  such  order. 

11.  Rev.  Laws,  c.  112,  §  7,  provides  that  the 
selectmen  of  a  town,  in  granting  a  location  to 
a  street  railway,  may  prescrilie  now  the  tracks 
shall  be  laid,  the  kind  of  rails,  etc.;  and  section 
100  provides  that  the  selectmen  of  a  town  may 
maintain  a  suit  in  equity  to  compel  the  observ- 
ance of  any  order  regulating  a  street  railway. 
Held,  in  a  suit  by  a  town,  under  the  statute,  to 
compel  the  observance  of  an  order  requiring 
rails  of  a  certain  character  to  be  laid,  an  ob- 
jection that  the  court  would  not  interfere  to 
compel  the  performance  of  continuous  acts  was 
untenable. 

Exceptions  from  Superior  Court,  Worces- 
ter County;  Francis  A.  Gaskill,  Judge. 

Suit  by  the  selectmen  of  Gardner  against 
the  Templeton  Street  Railway;  mandamus 
by  the  Inhabitants  of  Gardner  and  mandamna 
by  the  selectmen  of  Gardner  to  compel  the 
same  defendant  to  make  certain  alterations 
In  its  tracks.  From  Judgments  dismissing  the 
petitions  for  mandamus,  plaintiffs  appeal, 
and  from  a  decree  for  plaintiffs  in  the  suit, 
defendant  appeals.  Judgment  dismissing  pe- 
titions for  mandamus  a£Srmed,  and  decree 
for  plaintiff  in  the  suit. 

James  A.  Stiles,  for  petitioner.  Walter  A. 
Bule  and  Clarence  F.  Eldredge,  for  defend- 
ants. 


LORING,  J.  On  July  18,  1899,  the  select- 
men of  Gardner,  acting  under  St.  1898,  c.  578 
(now  Rev.  Laws,  c.  112),  granted  to  the  de- 
fendant a  location  in  the  public  highways 
within  that  town.  It  is  provided  by  section 
13  of  this  act  (now  Rev.  Laws,  c.  112,  !  7) 
that,  in  case  they  are  of  opinion  that  public 
necessity  and  convenience  require  the  grant- 
ing of  the  location,  the  selectmen  may  "pre- 
scribe how  the  tracks  shall  be  laid  and  the 
kind  of  rails,"  and  other  appliances  which 
shall  be  used,  and  that  they  may  "impose 
such  other  terms,  conditions  and  obligations 
in  addition  to  the  general  provisions  of  law 
governing  such  companies  as  the  public  in- 
terest may  In  theli  Judgment  require."   Act- 
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ing  under  this  section,  the  selectmen  pre- 
scribed In  the  third  article  of  the  location 
that  the  company  should  use  a  T  rail,  with 
two  exceptions.  In  case  of  the  first  excep- 
tion, the  selectmen  prescribed  that  from  one 
point  to  another  point  therein  specified  a 
girder  rail  should  be  used,  and  in  qase  of  the 
second  exception  It  was  provided  that  be- 
tween two  other  specified  points,  "if  the  road 
*  •  •  prove  tinsatisfactory  to  the  select- 
men, the  board  may  at  any  time  within  two 
years  from  the  completion  of  the  road  order 
that  portion  of  the  track  laid  undei;  tills  loca- 
tion and  lying  between  said  crosswaUc  and 
the  brook  next  westerly  to  be  taken  up  and 
girder  rails  substituted  therefor,  with  granite 
block  paving  between  the  rails  and  for  eight- 
een (18)  Inches  outside  thereof."  On  June  11, 
1901,  the  board,  after  hearing,  determined 
"that  the  track  of  said  street  railway  com- 
pany" between  the  points  specified  In  the 
second  exception  "Is  not  satisfactory,"  and 
directed  the  defendant,  in  compliance  with 
the  third  article  of  its  grant  of  location,  to 
"take  up  its  track  now  laid  between  the  afore- 
said crosswalk  and  the  aforesaid  brook  and 
substitute  therefor  a  track  laid  with  nine  (9) 
inch  girder  rails,  with  granite  block  paving 
between  the  rails  and  for  eighteen  (18)  inches 
outside  the  same.  The  «ntlre  work  to  be  done 
and  the  street  to  be  left  in  a  condition  satis- 
factory to  this  board."  This  the  company  re- 
fused to  do,  and  a  bill  In  equity  was  brought, 
under  Rev.  Laws,  c.  112,  $  100,  to  compel  the 
obseryance  of  this  order  of  the  selectmen. 
We  are  of  opinion  that  It  is  well  brought 

The  defendant's  first  contention  is  that, 
when  the  selectmen  had  prescribed  what  the 
original  construction  of  the  road  should  be, 
their  power  was  exhausted,  and  this  prpTl- 
filon  was  void.  But  we  are  of  opinion  that  in 
prescribing  the  original  construction  the  se- 
lectmen could  prescribe  that  the  company,  at 
its  election,  could  use  a  cheaper  rail  without 
granite  paving  within  the  rails  and  for  eight- 
een inches  outside,  on  condition  that,  if  that 
construction  did  not  prove  satisfactory  to 
them.  It  should  be  changed  within  a  speci- 
fied time,  and  the  more  expensive  constmc- 
lion  carried  Into  effect  by  the  railway.  This 
bill  Is  brought,  not  to  enforce  a  contract  be- 
tween the  railway  and  the  town,  as  the  de- 
fendant contends,  but  to  compel  the  observ- 
ance by  the  railway  of  this  "order"  made  by 
the  selectmen  of  the  town  of  Gardner  in  ac- 
cordance with  the  provisions  of  what  is  now 
Rev.  Laws,  c.  112,  §  100. 

The  payment  by  the  defendant  of  the  ex- 
cise tax  under  what  Is  now  Rev.  Laws,  c.  14, 
IS  43-47,  exempts  it  from  making  repairs  on 
the  public  ways  (Id.  c.  112,  §  44),  but  it  has 
nothing  to  do  with  its  duty  to  construct  the 
road  in  compliance  with  the  grant  of  location. 

There  was  nothing  In  the  long  offers  of  evi- 
dence made  by  the  defendant.  It  was  imma- 
terial that  the  present  owner  of  this  street 
railway  is  financially  embarrassed,  and  is 
not  able  to  carry  the  order  of  the  selectmen 


Into  effect  The  fact,  if  it  was  a  fact,  was 
also  immaterial,  that  the  selectmen  ought  to 
have  been  satisfied  with  the  T  rail.  It  is 
competent  for  selectmen,  acting  under  Rev. 
Laws,  c.  112,  §  7,  to  prescribe  that  the  con- 
struction shall  be  done  to  their  satisfaction. 
If  they  do  so  prescribe,  their  determination, 
at  least  In  the  absence  of  fraud.  Is  final,  and 
cannot  be  transferred  to  or  controlled  by  the 
court  See,  in  this  connection.  Rice  v.  Mid- 
dlesex Commissioners,  13  Pick.  225.  It  was 
not  competent  to  vary  and  control  the  written 
grant  of  a  location  by  evidence  of  what  was 
orally  agreed  upon  between  the  selectmen 
and  the  defendant. 

We  are  of  opinion  that  Rev.  Laws,  c.  112, 
{  100,  makes  the  selectmen  the  proper  parties 
plaintiff  to  bring  a  bill  under  that  act  to  com- 
pel observance  of  an  order  made  by  them,  in 
compliance  with  the  act,  as  to  the  construc- 
tion of  the  railway  in  a  public  highway  with- 
in their  jurisdiction.  For  that  reason.  Need- 
ham  V.  New  York  &  New  England  Railroad, 
152  Mass.  61,  25  N.  B.  20,  and  WInthrop  v. 
New  England  Chocolate  Co.,  180  Mass.  464, 
62  N.  B.  969,  do  not  apply. 

By  the  true  construction  of  the  second  arti- 
cle, all  work  of  construction  is  to  be  done  to 
the  satisfaction  of  the  selectmen. 

We  are  of  opinion  that  a  mandatory  writ 
of  injunction  should  Issue  In  the  terms  of  the 
order  of  the  selectmen  made  on  June  11, 1901. 

In  addition  to  the  bill  In  equity  brought  by 
the  selectmen  of  Gardner,  we  have  before  us 
appeals  from  judgments  dismissing  two  peti- 
tions for  a  writ  of  mandamus— one  brought 
by  the  selectmen,  and  one  by  the  Inhabitants 
of  Gardner.  These  appeals  are  material  only 
on  the  question  of  costs.  The  selectmen  are 
not  entitled  to  costs  in  this  court  in  any  event. 
They  cannot  have  a  remedy  by  mandamus 
in  addition  to  a  remedy  by  a  bill  in  equity, 
and  by  pursuing  the  bill  In  equity  they  have 
made  their  election.  But  the  town  is  enti- 
tled to  costs  If  their  petition  was  well 
brought.  .  We  are  of  opinion,  however,  that 
it  was  not  The  writ  of  mandamus  Is  an  ex- 
traordinary remedy,  granted  only  where  it  is 
necessary  to  prevent  a  failure  of  justice,  and 
where  there  is  no  other  adequate  and  effect- 
ual remedy.  Carpenter  v.  County  Commis- 
sioners, 21  Pick.  258;  Murray  v.  Stevens,  110 
Mass.  95;  Stackpole  v.  Seymour,  127  Mass. 
104;  Attorney  General  v.  Boston,  123  Mass. 
460,  471;  Wheelock  v.  Auditor  of  Suffolk 
County,  130  Mass.  486. 

The  petitioners  contend  that  the  remedy 
here  in  question  is  a  remedy  in  equity,  and 
that  the  rule  In  question  refers  to  an  adequate 
and  effectual  remedy  at  law.  However  that 
may  be,  where  mandamus  Is  asked  for  to  en- 
force a  common-law  right,  it  does  not  apply 
to  a  right  given  by  statute,  for  the  enforce- 
ment of  which  a  special  statutory  remedy  is 
provided,  which  is  adequate  and  effectual, 
even  if  that  statutory  remedy  be  on  the  equi- 
ty side  of  the  court.  State  v.  Railroad,  62  N. 
H.  29.    See,  also.  In  this  connection,  Jeffe?- 
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son  T.  Board  of  Education,  64  N.  J.  Law,  59, 
45  Atl.  775;  Sabine  v.  Rounds.  50  Vt.  74; 
Brennan  t.  Butler,  22  R.  I.  228,  47  Ati.  320. 

The  town  urges  that  It  Is  or  was  doubtful 
whether  the  court  would  Interfere  to  compel 
the  observance  of  such  an  act  as  is  here  In 
question,  and  relies  on  Newcomb  v.  Norfolk 
Western  Street  Railway,  179  Mass.  449,  61 
N.  E.  42.  But  here  the  court  Is  not  asked  to 
compel  specific  performance  of  continuous 
acts,  as  it  decided  In  Newcomb  v.  Norfolk 
Western  Street  Railway  It  would  do  In  case 
of  an  order  under  what  is  now  Rev.  Laws,  c. 
112,  and  here,  as  in  that  case,  the  work  is  to 
be  done  to  the  satisfaction  of  a  public  officer. 

The  entry  must  be:  Judgment  dismissing 
petitions  for  mandamus  affirmed,  with  costs. 
Decree  for  plaintiff  in  bill  of  equity. 

(m  Mass.  317) 

EDWARDS  V.  SLATE. 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct.  22,  1903.) 

MASTER  AND  SERVANT— WRONGFUL  DIS- 
CHAROBi-RIOHT  OF  ACTION. 

1.  Where  a  servant,  who  has  entered  into  a 
written  agreement  with  her  master  to  serve 
him  as  housekeeper  during  his  lifetime  in  con- 
sideratioD  of  a  legacy  to  be  left  her  by  the  mas- 
ter, is  unjustifiably  discharged  by  the  master, 
Bhe  can  maintain  an  action  during  the  master's 
lifetime  to  recover  damages  for  lieing  deprived 
of  her  board  and  lodging  and  right  to  earn  the 
legacy. 

'  "Elxceptions  from  Superior  Court,  Hampden 
County;  Fratids  A.  OaskiU,  Judge. 

Action  by  Lizzie  Edwards  against  Orrln 
Slate  to  recover  for  breach  of  contract.  On 
report  from  the  superior  court  Judgment 
for  plaintiff. 

Plaintiff  was  hired  by  defendant  In  Novem- 
ber, 1901,  to  work  for  him  as  housekeeper 
upon  the  verbal  agreement  that  she  should 
remain  In  his  employ  during  his  life,  and 
should  receive  $2  a  week  as  wages,  and  the 
further  sum  of  ?500  at  defendant's  death. 
Afterwards  a  written  contract  was  executed, 
In  which  plaintiff  agreed  to  become  defend- 
ant's housekeeper  during  his  lifetime,  and  to 
render  him  faithful  and  efficient  service,  and 
defendant  agreed  to  leave  her  the  sum  of 
.?500  in  his  last  will  and  testament  Plaintiff 
remained  in  defendant's  employ  until  the  last 
of  August,  1902,  when,  according  to  her  testi- 
mony, defendant  ordered  her  to  leave  and 
discharged  her.  She  thereupon  brought  this 
action  to  recover  damages  for  the  breach  of 
the  written  contract.  Defendant  denied  that 
he  discharged  plaintiff,  and  claimed  that  she 
left  his  employ  voluntarily,  and  that  there 
was  cause  for  a  discharge.  The  presiding 
Justice  directed  a  verdict  for  defendant 

J.  B.  Carroll  and  W.  H.  McClintock,  for 
plaintiff.  C.  L.  Gardner,  C.  O.  Gardner,  and 
E.  S.  Gardner,  for  defendant. 

HAMMOND,  J.  The  defendant  contends 
that  the  only  obligation  imposed  upon  him 


by  this  contract  was  to  leave  to  the  plaintiff 
by  his  last  will  a  legacy  of  $500,  and  that 
an  action  for  breach  of  that  obligatiou  can- 
not be  maintained  during  bis  lifetime.  But 
this  is  a  very  incomplete  view  of  the  de- 
fendant's duties  under  the  contract  At  the 
time  of  Ite  execution  the  plaintiff  was,  and 
for  some  months  prior  thereto  had  been,  in 
the  employ  of  the  defendant  as  his  house- 
keeper, at  a  salary  of  $2  a  we^.  Under  the 
circumstances  disclosed  In  this  case  the  term 
"housekeeper"  implies  that  she  received  also 
her  lodging  and  her  board,  and  the  fair  con- 
struction of  the  contract  is  that  in  this  re- 
spect at  least,  there  was  to  be  no  change. 
It  was  Implied  upon  the  part  of  the  defend- 
ant that  the  plaintiff  should  be  permitted  to 
work  in  his  house,  and  have  her  board  and 
lodging  free  of  expense  to  her  so  long  as 
there  was  no  default  on  her  part  The  jury 
have  found  that  she  was  unjustiliably  dis- 
charged. This  was  a  breach  of  the  contract 
on  the  part  of  the  defendant  It  deprived  the 
plaintiff  of  her  board  and  lodging  and  of  her 
right  to  earn  her  legacy.  The  declaration 
shows  that  the  present  action  was  not 
brought  for  breach  of  the  promise  to  leave 
the  legacy,  but  for  unjustifiably  discharging 
the  plaintiff,  and  thus  depriving  her  of  her 
rights  under  the  contract.  For  this  breach  of 
the  Implied  duties  imposed  upon  the  defend- 
ant, duties  to  be  performed  In  his  lifetime, 
but  which  be  unjustifiably  refuses  to  per- 
form, an  action  will  lie  during  his  life. 
It  Is  a  simple  case  of  a  breach  of  contract, 
and  the  general  rule  applies  that  the  action 
may  be  brought  as  soon  as  the  breach  oc- 
curs. See  Parker  v.  Russell,  133  Mass.  74; 
Paige  V.  Barrett,  151  Mass.  67,  23  N.  B.  725. 
Tbe  defendant  relies  upon  Daniels  v.  Newton. 
114  Mass.  530,  19  Am.  Rep.  384,  and  also  up- 
on those  cases  like  Patterson  v.  Patterson, 
13  Johns.  379,  where  actions  have  been 
brought  during  the  lifetime  of  the  promisor 
upon  an  alleged  breach  of  an  agreement  to 
make  a  bequest;  but  the  principle  upon 
which  those  cases  were  decided  has  no  appli- 
cation to  a  case  like  this.  The  action  was 
not  prematurely  brought,  and,  there  being  no 
question  raised  as  to  the  rule  of  damages.  It 
follows  that  by  the  terms  of  the  report  the 
verdict  should  be  set  aside,  and  Judgment 
entered  for  the  plaintiff  for  the  sum  of  $325 
damages,  with  interest  from  the  date  of  the 
writ,  and  it  Is  so  ordered. 


QU  Mass.  3S4> 
KEBFB  V.  FAIRFIELD. 
(Supreme  Judicial  Court  of  Massachusetts. 
Hampden.    Oct.  24,  1903.)    , 

VENDOR  AND  PURCHASER-CONTRACT-BREACH 
—  WAIVER  —  CONSTRUCTION  —  LIQUIDATED 
DAMAGES  —  PENALTY  —  RECOVERY  OF  PAY- 
MENTS—RESCISSION OF  CONTRACT. 

1.  Where  a  purchaser  of  real  estate,  under  a 
pontrnct  providing  that,  if  he  failed  to  pay  in- 
stallments of  the  price,  the  vendor  sbonld  have 
the  right  to  retain  all  moneys  previously  paid 
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on  account  of  the  principal,  and  the  contract 
should  be  void,  failed  to  show  performance  on 
his  part,  or  that  he  was  ready  to  pay  the  bal- 
ance due,  he  could  not  maintain  an  action  to 
recover  payments  made. 

2.  Where  a  contract  for  the  sale  of  real  es- 
tate provided  that  if  the  purchaser  failed  to 
comply  with  the  conditions  of  the  contract,  and 
make  payments  as  required,  the  vendor  should 
have  the  right  to  retain  for  his  own  nse,  as 
liquidated  damages,  all  moneys  previously  paid 
•on  account  of  the  principal,  on  the  vendor's  elec- 
tion to  terminate  the  contract  by  reason  of  the 
purchaser's  failure  to  perform,  such  agreement 
must  be  construed  as  providing  for  Uqnfdated 
-damages,  and  not  a  penalty. 

3.  Where  a  contract  for  the  sale  of  real  estate 
provided  that,  on  the  purchaser's  failure  to  pay 
installments  of  the  price  for  a  period  of  30  days 
after  maturity,  the  vendor  should  have  the  right 
to  terminate  the  contract,  the  fact  that  the  ven- 
dor waived  his  right  to  cancel  the  contract  by 
reason  of  the  purchaser's  failure  to  pay  a  par- 
ticular installment  within  the  time  did  not  con- 
stitute a  waiver  of  hia  right  to  cancel  the  con- 
tract for  failure  to  pay  a  subsequent  install- 
ment in  time. 

Ebcceptions  from  Superior  Gonrt,  Hampden 
Connty;  Wm.  Gushing  Walt,  Jtidf?e. 

Action  by  M.  J.  Keefe  against  George  W. 
Fairfield.  From  a  judgment  In  favor  of  de- 
fendant, plaintiff  brings  exceptions.  Urer- 
TUled. 

Robert  0.  Goodale,  for  plaintiff.  Leonard 
F.  Hardy,  for  defendant 

KNOWLTON,  O.  J.  This'  Is  an  action 
brought  to  recover  money  paid  by  the  plain- 
tiff to  tbe  defendant  under  a  contract  In 
writing  for  the  purchase  of  certain  building  i 
lots  from  the  defendant.  Tbe  payments 
were  to  be  made  In  monthly  Installments  of 
$10  each,  and  the  writing  contains  this  lan- 
guage: "Provided,  however,  that  If  said  par- 
ty of  the  second  part,  bis  heirs,  executors, 
administrators  or  assigns,  shall  fail  to  pay 
any  of  the  Installments  of  said  principal 
sum  for  the  period  of  thirty  days,  this  agree- 
ment shall  become  null  and  void  and  of  no 
effect  at  tbe  election  of  said  party  of  the 
first  part,  and  said  party  shall  be  released 
from  all  obligations  hereunto,  but  shall  have 
the  right  to  retain  for  bis  own  use  as  liqui- 
dated damages  for  such  failure,  all  moneys 
previously  paid  on  acconnt  of  said  principal 
sum.  And  no  modification  of  any  part  of  this 
agreement,  or  waiver  of  any  of  its  provisions 
shall  be  binding,  unless  tbe  modifications  or 
waiver  is  noted  hereon  in  writing  signed 
by  said  party  of  the  first  part."  The  deela- 
ratlop  is  in  two  counts— one  for  money  bad 
and  received  by  the  defendant  to  the  plain- 
tiff's nse,  and  one  upon  the  contract,  aver- 
ring that  the  plaintiff  had  made  payments 
to  the  amount  of  5210,  and  that  he  bad  offer- 
ed and  tendered  to  the  defendant  payment  of 
the  balance  due  under  the  contract,  but  that 
tbe  defendant  bad  notified  bim  tliat  no  fur- 
ther payments  would  be  accepted,  and  that 
be  would  not  give  any  deed  or  deeds  nnder 
the  contract    He  also  averred  generally  a 

t  2.  See  Damages,  vol.  15,  Cent.  Dlf.  SJ  168,  174. 


readiness  on  his  part,  and  a  refusal  of  tb« 
defendant  to  perform  the  contract 

The  only  exception  is  to  the  refusal  of  the 
Judge  to  give  certain  rulings  requested.  The 
bin  of  exceptions  purports  to  state  all  the 
evidence  material  to  the  questions'  of  law. 
The  evidence  showed  that  on  August  7,  18B9, 
the  plaintiff  was  adjudicated  a  bankrupt,  and 
that  he  was  then  somewhat  in  default  in 
making  the  payments  called  for  by  tbe  con- 
tract Between  this  date  and  tbe  date  of  tbe 
writ,  which  was  December  7,  1901,  he  made 
payments  aggregating  only  $90,  which  left 
him  much  more  In  default  upon  the  pay- 
ments wliich  had  then  become  due.  The  ex- 
ceptions state  that  no  tender  was  made  by 
the  plaintiff  at  any  time,  nor  any  demand  for 
a  deed.  There  is  nothing  in  the  bill  of  excep- 
tions to  show  performance,  or  an  offer  of 
performance,  of  tbe  contract  by  tbe  plaintiff; 
and,  so  far  as  appears,  the  defendant  would 
at  any  time  have  received  the  balance  due 
upon  the  contract,  and  have  given  a  deed, 
waiving  the  plaintiff's  delay.  If  the  plaintiff 
had  been  ready  to  pay  tbe  balance  due. 
Tbe  case  stated  in  tbe  bill  of  exceptions 
seems  to  be  merely  an  attempt  of  one  who 
has  voluntarily  made  payments  under  a  con- 
tract, and  who  has  broken  tbe  contract  by 
failing  to  make  other  payments  as  they  be- 
came due,  to  recover  back  what  he  has  paid 
to  the  other  party  to  the  contract,  who  has 
not  broken  it,  and  who  stands  ready  to  per- 
form It.  Manifestly,  there  can  be  no  recov- 
ery In  such  a  case,  and  none  of  the  rulings 
requested  could  be  given  In  such  a  case. 
This  alone  la  enough  to  dispose  of  the  ex- 
ceptions. 

Most  of  the  requests  for  rulings  seem  to 
have  been  made  upon  an  assumption  that  the 
defendant  has  exercised  his  right  of  election 
under  tbe  provision  quoted  above,  and  has 
treated  the  contract  as  void,  and  has  retain- 
ed the  money  as  liquidated  damages.  If 
the  facts  were  In  accordance  with  this  as- 
sumption, tbe  rulings  requested  upon  the  ap- 
parent ground  that  the  money  cannot  be  re- 
tained as  liquidated  damages,  and  that  the 
provision  must  be  treated  as  declaring  a 
forfeiture,  upon  which  actual  damages  should 
be  assessed,  were  rightly  refused.  The  doc- 
trine stated  In  Guerin  v.  Stacy,  175  Mass.  595, 
56  N.  B.  892,  covers  these  requests.  See, 
also,  Garst  v.  Harris,  177  Mass.  74,  58  N.  E. 
174;  Wallace  v.  Smith,  21  On.  Div.  243; 
Atkins  V.  Klnmler,  4  Bxch.  77»-783. 

The  other  questions  in  the  case  it  is  not 
necessary  to  consider  at  length..  In  view  of 
the  plaintiff's  bankruptcy,  It  does  not  appear 
that  he  now  has  the  rights  which  originally 
belonged  to  him  under  the  contract  It  Is 
also  expressly  found  that  the  defendant  had 
no  knowledge  of  his  bankruptcy  until  after 
the  commencement  of  this  suit.  Nor  can  It 
truly  be  said  that  the  defendant  by  accepting 
payments  after  default  In  making  previous 
payments,  waived  the  light  to  insist  upon 
the  provisions  of  the  contract  when  tbe  plaln- 
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tiff  failed  to  make  later  payments  as  they 
became  due.    The  waiver  did  not  extend  be- 
yond the  events  that  bad  then  occurred,  to 
which  It  related.    - 
£iXception8  oTerrnled. 


(184  Masa.  298) 

McLaughlin  t.  supreme  council 
catholic  knights  op 

AMERICA. 

(Bnpreme  Judicial  Conrt  of  Massachusetts. 

Worcester.    Oct.  21,  1903.) 

BENEFICIAL     ASSOCIATIONS— SUSPENSION     OP 

MEMBER— REINSTATEMENT— ESTOPPEL 

-RECOVERY  OF  PAYMENTS. 

1.  Where  a  benefit  certificate  is  conditional 
on  the  member's  being  in  good  standing  at  his 
death,  and  requires,  as  a  condition  of  reinstate- 
ment, that  he  furnish  an  examiner's  certificate, 
as  prescribed  for  the  original  application,  which 
must  be  made  on  a  certain  form,  and  transmit- 
ted by  the  local  examiner,  sealed,  to  the  su- 
preme medical  examiner,  a  member  who,  after 
suspension,  submits  to  a  personal  examination 
by  the  local  medical  examiner,  and  delivers  the 
report  of  the  examination  to  the  local  branch, 
fails  to  comply  with  the  requirements  for  his 
reinstatement,  and,  having  died  before  such  cer- 
tificate was  furnished  to  and  approved  by  the 
supreme  medical  examiner,  his  beneficiary  can- 
not recover. 

2.  A  benefit  certificate  required,  as  a  condi- 
tion of  reinstatement  on  suspension,  that  the 
member  furnish  an  examiner's  certificate,  to  be 
transmitted  by  the  local  examiner,  sealed,  to 
the  snpreme  medical  examiner.  A  suspended 
member,  on  his  examination  for  reinstatement, 
took  the  certificate  from  the  local  examiner,  and 
gave  it  to  the  local  branch,  instead  of  seeing 
that  It  was  transmitted  to  the  supreme  exam- 
iner. In  consequence  of  the  delay  the  certificate 
was  not  acted  on  by  the  supreme  examiner  be- 
fore the  intestate's  death.  Held,  that  the  bene- 
ficial order  was  not  estopped  by  the  delay  from 
claiming  that  the  member  had  not  complied 
with  the  requirements  for  his  reinstatement. 

3.  Where  a  member  is  suspended  from  a 
beneficial  order  for  failure  to  pay  assessments, 
and  dies  prior  to  his  reinstatement,  bis  bene- 
ficiary cannot  recover  the  sums  paid  before  the 
suspension. 

Exceptions  from  Superior  Court,  Worcester 
County;    Elisha  B.  Maynard,  Judge. 

Action  by  Ellen  McLaughlin,  as  adminis- 
tratrix of  the  estate  of  Thomas  McLaughlin, 
deceased,  against  the  Supreme  Council  Cath- 
olic Knights  of  America.  Judgment  for 
plaintiff,  and  she  brings  exceptions.  Excep- 
tions overruled. 

P.  N.  Thayer,  for  plaintiff.  John  H. 
Meagher,  Emil  Zaeder,  and  Joseph  P.  Mor- 
rlssey,  for  defendant. 

BARKER,  J.  This  Is  an  action  at  law,  in 
contract,  against  a  fraternal  beneficiary  or- 
der, to  recover  upon  a  benefit  certificate. 
There  is  also  a  count  for  money  received,  and 
the  plaintiff  contends  that,  if  not  entitled  to 
maintain  her  action  on  the  benefit  certificate, 
she  can  recover  the  amount  paid  into  the 
treasury  of  the  order  by  the  deceased  mem- 
ber, who  was  her  husband,  and  of  whose  es- 
tate she  Is  the  administratrix.  He  became 
a  member  of  the  order  In  Pebruary,  1896, 


when  the  benefit  certificate  was  Issued.  By 
It  the  defendant  agreed  to  pay,  upon  due 
proof  of  the  member's  death,  "he  being  In 
good  standing  in  the  order."  the  sum  of 
f  1,000,  and  the  intestate  agreed  to  pay  "all 
assessments,  dues  and  fines  assessed  against 
blm  according  to  the  laws,  rules  and  regu- 
lations of  the  ♦  •  •  Supreme  Council 
which  may  now  or  hereafter  govern  the  or- 
der." After  numerous  small  payments,  be 
was  on  November  2,  1900,  suspended  from 
membership  for  failure  to  pay  dues  and  as- 
sessments. On  January  14,  1901,  he  applied 
for  reinstatement.  This  application  was 
more  than  30  and  less  than  90  days  after 
liis  suspension.  The  rules  require  that  a 
suspended  member  applying  for  reinstate- 
ment shall  pay  up  all  arrearages  and  a  rein- 
statement fee,  and,  if  he  has  been  suspended 
for  less  than  30  days,  shall  also  "furnish 
the  branch  an  afiJdavit  that  be  is  in  sound 
health  and  has  had  no  ailment  during  sus- 
pension," and,  if  be  has  been  suspended  more 
than  30  and  less  than  90  days,  shall  "furnish 
the  branch  the  medical  examiner's  certificate 
as  prescribed  for  persons  on  original  applica- 
tion." The  rnles  require  the  medical  exam- 
iner's certificate.  In  case  of  an  original  appli- 
cant, to  be  made  upon  a  certain  form,  and 
to  be  transmitted  by  the  local  examiner, 
sealed  up,  to  the  supreme  medical  examiner, 
who.  In  turn.  If  he  approves  the  certificate 
and  recommends  the  applicant  as  a  fair  risk, 
shall  transmit  the  certificate,  with  his  ap- 
proval indorsed  thereon,  to  the  supreme  sec- 
retary. The  supreme  medical  examiner  has 
power,  by  the  rules,  to  approve  or  reject  all 
such  certtflcates,  and  from  his  decision  there 
is  no  appeal.  On  making  his  application  for 
reinstatement  on  January  14,  1901,  the  In- 
testate paid  to  the  local  lodge  all  arrears  of 
dues  and  assessments  and  the  reinstatement 
fee,  his  whole  payment  npon  that  day 
amounting  to  $8.  On  Pebruary  6,  1901,  he 
was  personally  examined  by  a  local  medical 
examiner  of  the  order,  who  made  a  certificate 
of  the  examination  upon  the  prescribed  form, 
but  did  not  seal  it  up,  nor  transmit  It  to 
the  supreme  medical  examiner,  but  gave  it 
to  the  Intestate,  who,  on  or  about  the  same 
day,  delivered  it  to  the  branch.  The  Intes- 
tate died  on  Pebruary  20,  1901.  The  medi- 
cal examiner's  certificate,  which  he  had  de- 
livered to  the  local  branch  on  Pebruary  6, 
1901,  was  received  from  that  branch  by  the 
supreme  medical  examiner  on  April  23,  1901, 
was  not  approved  by  him,  and  on  the  next 
day  was  returned  by  him  for  correction  to 
the  secretary  of  the  branch;  the  supreme 
examiner  not  knowing  the  address  of  the 
local  examiner  who  had  made  It  It  never 
was  returned  to  the  supreme  examiner,  never 
approved  by  him,  and  never  transmitted  to 
the  supreme  secretary.  It  appears  from  the 
answers  of  the  supreme  secretary  to  interrog- 
atories filed  by  the  plaintiff  that  he  did  not 
Issue  new  certificates  to  reinstated  members, 
but  that  the  reinstatement  revived  the  old 
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one,  and  he  further  stated  that  the  plalntUTa 
intestate  was  not  reinstated  because  he  had 
not  farulshed  the  medical  examiner's  cer- 
tificate required  In  the  rule. 

The  plaintiff  asked  the  court  to  direct  a 
verdict  In  her  favor  for  the  sum  of  $1,000, 
the  amount  mentioned  In  the  benefit  certifi- 
cate, and  also  contended  that,  if  not  entitled 
to  that  verdict,  the  Jury  should  be  Instructed 
to  return  one  in  her  favor  for  the  sum  of 
$127.72,  the  amoimt  of  all  the  payments  made 
to  the  otAet  by  her  intestate,  as  set  forth  in 
her  count  for  money  had  and  received.  The 
defendant  asked  the  court  to  direct  a  verdict 
for  the  plaintiff  for  the  snm  of  $8,  the  amount 
paid  on  the  intestate's  application  for  rein- 
statement, on  the  ground  that  the  plaintiff 
had  not  proved  that  her  intestate  was  a  mem- 
ber of  the  order  at  the  time  of  his  death,  and 
that  therefore  the  plaintiff  could  not  recover 
in  excess  of  the  amount  paid  by  the  intestate 
to  the  local  branch  for  reinstatement.  The 
court  ordered  a  verdict  for  the  plaintiff  for 
$S,  and  the  case  is  here  upon  her  exceptions. 

The  promise  to  pay  the  $1,000  was  condi- 
tioned upon  the  meml)er'8  being  in  good 
standing  at  the  time  of  his  death.  Lyon  v. 
Royal  Society  of  Good  Fellows,  153  Mass.  83, 
26  N.  E.  23C.  He  died  on  February  20,  1901, 
having  been  suspended  from  the  order  on 
November  2,  1900.  His  application  for  rein- 
statement and  payment  of  arrearages  and  a 
reinstatement  fee  on  January  14,  1901,  did 
not  of  themselves  work  a  reinstatement,  be- 
cause he  did  not  then  furnish  any  medical 
examiner's  certificate.  As  a  full  compliance 
with  the  rules  governing  reinstatements 
would  of  Itself  work  his  reinstatement,  with- 
out the  issuing  of  a  new  certificate,  the  de- 
cisive question  is  whether  his  giving  to  the 
local  branch  on  February  6,  1901,  the  local 
medical  examiner's  certificate,  was,  with  his 
previous  application  and  payments,  a  com- 
plete compliance  with  the  rule.  No  assess- 
ment Is  shown  to  have  been  made  upon  bim 
and  iio  payment  to  have  been  made  by  him 
after  January  14,  1901,  from  which  to  infer 
estoppel  or  waiver.  See  Campbell  v.  Knights 
Of  Pythias,  168  Mass.  397,  47  N.  E.  109.  All 
that  was  done  by  him,  by  the  local  branch, 
or  by  any  (kBIcw  or  member  of  the  order, 
after  that  date  and  before  his  death,  was  for 
him  to  submit,  on  February  6th,  to  a  personal 
examination  by  the  local  medical  examiner, 
for  that  officer  to  make  out  a  report  of  the 
examination  on  the  proper  form,  and  for  the 
intestate  to  deliver  that  report  to  the  local 
branch.  If  a  fair  construction  of  the  rules 
required  that  the  local  medical  examiner's 
report,  before  becoming  an  effectual  compli-, 
ance  with  the  rule,  so  as  to  work  a  reinstate- 
ment, should  be  approved  by  the  supreme 
medical  examiner,  that  approval  was  not  se- 
cured before  the  intestate's  death,  and  In  fact 
never  was  secured.  In  the  language  of  the 
rule,  the  medical  examiner's  certificate, 
which  the  intestate,  as  an  applicant  for  re- 
instatement, was  to  "furnish  the  branch," 


was  a  "medical  examiner's  certificate  as  pre- 
scribed for  persons  on  original  application." 
This  was  to  be  made  in  the  first  instance  by 
the  local  examiner,  and  to  be  by  him  sealed 
up  and  transmitted  to  the  supreme  medical 
examiner;  then,  if  approved  by  him,  indorsed 
with  such  approval,  and  transmitted  to  the 
supreme  secretary.  .It  is  clear  that  no  such 
certificate  could,  under  the  rules,  be  sufficient 
to  entitle  an  original  applicant  to  insurance 
until  approved  by  the  supreme  medical  ex- 
aminer. We  think  that  the  rule  as  to  rein- 
statement puts  an  applicant  for  reinstate- 
ment who  has  been  suspended  for  more  than 
30  days  upon  the  same  footing  as  an  appli- 
cant for  original  insurance,  so  far  as  the 
medical  examiner's  certificate  is  concerned. 
It  is  no  answer  to  this  construction  that  it 
required  of  the  intestate  something  which  he 
could  not  furnish  without  the  action  of  other 
persons.  It  was  for  him  to  effect  his  own 
reinstatement,  and,  if  he  did  not  cause  to  be 
done  the  necessary  acts,  his  reinstatement 
would  not  be  accomplished,  and  the  defense 
that  he  was  not  In  good  standing  in  the  order 
at  the  time  of  his  death  would  be  open,  un- 
less the  doing  of  the  necessary  acts  was  pre- 
vented by  some  fault  of  the  defendant.  See 
Audette  v.  L'Unlon  St.  Joseph,  178  Mass.  113, 
59  N.  B.  66a  The  chief  purposes  of  the  rule 
as  to  reinstatement  were,  first,  to  Insure  the 
payment  of  all  m(Hiey  which  the  applicant 
would  have  paid  if  he  had  kept  his  standing 
good;  and,  secondly,  that  the  forfeiture  of 
rights  under  the  benefit  certificate  should  not 
be  taken  off  unless  the  applicant  was  in  good 
health  at  the  time  of  Ills  reinstatement,  and 
had  suffered  no  illness  dnring  his  suspension. 
Both  of  these  objects  it  was  as  important  to 
secure  in  the  case  of  men  who  had  been  un- 
der suspension  for  more  than  30  days  as  in 
the  case  of  those  who  had  been,  suspended 
more  recently.  Enren  in  the  case  of  those 
who  had  been  suspended  for  less  than  30 
days,  the  applicant  must  furnish  proof  by 
affidavit  that  he  is  in  sound  health  at  the 
time  of  applying  for  reinstatement,  and  has 
had  no  aliment  during  his  suspension.  If  a 
suspended  member  is  taken  111  within  SO  days 
after  suspension,  and  before  applying  for  re- 
instatement, he  cannot  successfully  apply  for 
reinstatement  within  that  time,  because  he 
cannot  make  the  required  affidavit.  It  would 
be  absurd  that  he  could  apply  after  the  ex- 
piration of  the  30  days,  and  by  submitting  to 
an  examination  which  might  show  that  he 
was  then  dying  of  a  fatal  illness,  and  by 
merely  delivering  to  the  branch  the  local  ex- 
aminer's report  of  that  examination,  effect- 
ually work  his  own  restoration  to  good  stand- 
ing in  the  order.  We  therefore  tlilnk  that 
"the  medical  examiner's  certificate,  as  pre- 
scribed for  persons  on  original  application," 
which  he  must  "fmrnish  the  branch,"  is  a 
certificate  api^oved  by  the  supreme  medi- 
cal examiner. 

Nor  should  the-  defendant  be  estopped  by 
the  delay  which  in  the  present  instance  oc- 
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curred  In  the  forwarding  of  the  certificate  to 
the  supreme  examiner.  The  possibility  of 
the  delay  came  from  the  Intestate's  own  act 
Certificates  on  original  examination  are  to  be 
sent  to  the  supreme  examiner  by  the  local  ex- 
aminer. The  Intestate  himself,  instead  of 
seeing  that  this  course  was  pursued,  took  the 
certificate  frpm  the  local  examiner  and  gave 
it  to  the  local  branch.  He  should  have  de- 
clined to  receive  the  certificate,  and  have 
caused  or  allowed  It  to  take  the  usual  course 
of  a  certificate  made  on  an  original  examina- 
tion. There  is  no  ground  for  finding  bad 
faith  on  the  part  of  the  local  examiner,  the 
branch,  or  the  defendant  itself,  or  Its  su- 
preme officers.  It  was  a  misfortune  that  the 
Intestate  mistook  the  true  construction  of  the 
rule,  and  so  interfered  with  the  regular 
course  In  receiving  the  certificate  from  the 
local  examiner  and  giving  it  to  the  branch, 
thereby  making  possible  the  delay  of  the 
branch,  In  consequence  of  which  the  certifi- 
cate was  not  acted  upon  by  the  supreme  ex- 
aminer until  after  the  intestate's  death. 

Nor  could  the  plaintiff  recover  the  STuns 
paid  by  her  Intestate  before  his  suspension. 
Those  payments  were  in  accordance  with  the 
contract  between  him  and  the  order,  and  In 
consideration  of  his  membership  and  of  the 
Insurance  which  had  been  in  force  upon  his 
life  until  hts  suspension.  So  far  as  the  bene- 
fit of  the  payments  has  been  lost,  that  result 
is  due  to  the  Intestate's  failure  to  comply 
with  the  obligations  Imposed  upon  him  by 
his  agreements  In  the  original  contract,  and 
not  from  any  fault  of  the  defendant  or  its 
agents.  The  forfeiture  arose  from  his  own 
omission  to  make  payments  in  compliance 
with  his  contract  See  Keefe  v.  Fairfield, 
C8  N.  E.  342. 

Whether  the  plaintiff  could  recover  the  $8 
paid  when  her  Intestate  applied  for  reinstate- 
ment is  a  question  not  raised  by  her  excep- 
tions. 

Exceptions  overruled. 


(184  Mass.  S20) 

COMMONWEALTH  v.  KBLLET. 

(Supreme  Judicial  Court  of  Massachusetts. 

Worcester.    Oct.  22,  1903.) 

LARCENT  BY  ADMINISTKATOR— INDICTMENT- 
EVIDENCE— STATUTES— CONSTRUCTION 
—EX  POST  FACTO  LAW. 

1.  Within  the  first  six  months  of  defendant's 
appointment  as  an  administrator  he  witlidrew 
from  savings  banks  in  all  $1,684,  and  the  total 
amount  remaininji;  to  the  credit  of  the  estate  in 
the  banks,  together  with  all  he  redeposited, 
amounted  to  only  $128.47,  which  was  all  the 
succeeding  administrator  receiyed.  Defendant 
paid  out  for  the  estate  and  retained  for  hia 
services  $094.49,  of  which  he  was  allowed  by 
the  probate  court  $678.83.  Before  he  withdrew 
the  sum  of  $125  which  he  was  charged  to  have 
embezzled,  he  had  already  drawn  from  the 
banks  $900,  and,  in  order  to  bring  hia  charges 
and  expenses  to  $994.49,  he  asked  to  be  allowed 
for  his  services  $175,  of  which  he  was  allowed 
$75.  Defendant  testified  what  he  had  done 
with  the  money,  but  it  did  not  appear  that  he 
had  in  bis  hands  property  amounting  to  the  bal- 


ance fonnd  bv  the  probate  court  against  him. 
Beld,  that  such  facts  were  sufficient  to  sustain  a 
conviction  for  larceny,  within  Pub.  St.  c.  203,  ( 
46,  providing  that,  if  an  administrator  fraudu- 
lently converts  money  of  the  estate,  he  shall  be 
guilty  of  larceny. 

2.  Rev.  Laws,  c.  218,  {  38,  prescribine  a  form 
of  indictment  for  larceny,  requires  such  indict- 
ment to  state  only  that  defendant  did  steal  the 
property  designated,  alleging  the  value,  and 
that  it  was  property  of  another  named;  and 
section  38  defines  the  words  "stealing"  and  "lar- 
ceny" as  the  criminal  taking,  obtainmg,  or  con- 
verting of  personal  property  with  intent  to  de- 
prive the  owner  thereof,  including  all  forms  of 
larceny,  criminal  embezzlement,  and  obtaining 
by  criminal  false  pretenses.  Held,  that  an  in- 
dictment under  such  chapter,  alleging  that  de- 
fendant "stole"  certain  money,  the  property  of 
an  estate  of  which  defendant  was  administra- 
tor, was  sufficient  to  justify  a  conviction  on 
proof  of  embezzlement. 

3.  Rev.  Laws,  c.  218,  §  38,  including  embez- 
zlement in  the  definition  of  larceny,  and  pre- 
scribing a  single  form  of  indictment  for  both 
crimes,  but  in  no  way  altering  the  rules  of  evi- 
dence or  nature  of  evidence  required  to  convict, 
should  be  construed  merely  as  relating  to  mat- 
ters of  pleading,  and  was  therefore  not  objec- 
tionable as  an  ex  post  facto  law  with  regard  to 
crimes  committed  before  its  passage. 

Exceptions  from  Superior  Court  Worcester 
County;    Edward  P.  Pierce,  Judge. 

One  Kelley  was  convicted  of  larceny,  and 
be  brings  exceptions.    Exceptions  overruled. 

Rockwood  Hoar  and  (Seorge  S.  Taft  for 
the  Commonwealth.  Frank  B.  Hall,  for  de- 
fendant 


HAMMOND,  J.  The  defendant  argues 
that  the  evidence  was  Insufficient  to  convict 
him  of  larceny  or  embezzlement  in  any  form. 
We  are  of  opinion,  however,  that  it  was 
sufficient  to  warrant  a  finding  that  be  had 
committed  the  offense  described  In  Pub.  St 
c.  203,  {  46,  by  embezzling,  while  adminis- 
trator of  the  Downey  estate,  the  whole  or  a 
part  of  the  $125,  property  of  the  estate, 
drawn  from  the  Ware  Savings  Bank  in  July, 
1897.  Within  the  first  six  months  of  his 
appointment  as  administrator  he  drew  out 
from  that  bank  and  another  savings  bank 
sums  aggregating  in  the  whole  $1,280,  be- 
longing to  the  estate.  In  all  he  drew  out 
$1,GS4.  The  total  amount  remaining  in  the 
two  banks,  together  with  all  he  redeposited. 
amounted  to  only  $128.47,  which  is  all  tb6 
succeeding  administrator  received.  He  paid 
out  for  the  estate  and  retained  for  his  serv- 
ices, according  to  his  own  account  $994.49, 
and  was  allowed  by  the  probate  court  only 
$678.83.  Before  be  withdrew  the  $125  on 
July  1,  1897,  he  already  had  drawn  from 
the  two  banks  $900.  In  order  to  bring  his 
charges  and  expenses  to  the  sum  of  $994.49, 
he  asked  to  be  allowed  for  his  services  as 
administrator  $175,  of  which  the  court  allow- 
ed only  $75.  The  defendant  testified  In  bis 
own  behalf  as  to  what  he  had  done  with 
the  money,  and  as  to  outstanding  obligations 
still    existing    for    contracts    made   by    him 

t  3.  See  Constltution&l  Law,  vol.  10,  Cent  Dls.  i 

578. 
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wbUe  administrator,  but,  without  reference 
to  Interest,  It  did  not  appear  that  he  had 
In  his  hands  property  amounting  to  the  bal- 
ance found  by  the  probate  court  against  him, 
and  the  jury,  in  view  of  all  the  circumstan- 
ces, may  not  have  believed  fully  his  state- 
ments. They  may  have  concluded  upon  the 
evidence  that  there  was  no  need  of  drawing 
out  the  $125  above  named  for  the  payment 
of  claims  against  the  estate,  and  that  it 
was  subsequently  fraudulently  used  by  the 
defendant  for  his  own  purpose,  and  that  such 
use  was  made  of  it  In  the  town  where  the 
defendant  resided,  which  was.  In  Worcester 
county.  We  are  of  opinion  that  the  evidence 
justified  such  a  conclusion. 

It  is  further  argued  by  the  defendant  that, 
even  if  the  evidence  did  show  that  be  com- 
mitted a  crime,  it  was  embezzlement,  and  not 
larceny;  that  these  two  offenses  are  different 
in  law;  and  that,  since  the  count  upon 
which  he  was  convicted  alleges  larceny,  it  Is 
not  supported  by  proof  of  embezzlement.  It 
appears  that  at  the  trial  the  defendant  urged 
this  distinction,  and  requested  the  court  to 
rule  that  the  evidence  did  not  show  him 
guilty  of  larceny,  and  to  direct  a  verdlqt 
of  acquittal.  This  the  court  refused  to  do. 
He  further  requested  the  court  to  rule  that 
the  statute  which  provides  that  "whoever 
embezzles  or  fraudulently  converts  to  his 
own  use  money  •  ♦  •  shall  be  deemed 
guilty  of  simple  larceny"  (Pub.  St.  c.  203, 
S  37)  does  not  merge  the  two  offenses,  or 
make  the  embezzlement  larceny.  The  court 
refused  to  malce  this  ruling,  "not  because 
it  was  not  true  as  a  proposition  of  law,  but 
because  it  was  not  called  for  by  the  facts  dis- 
closed." The  count  evidently  was  drawn  up 
under  Rev.  Laws,  c.  218,  §  38,  and  complies 
with  the  form  set  forth  at  the  end  of  that 
ctiapter  under  the  title  "Larceny";  and  the 
question  is  whether  it  covers  the  crime  of 
embezzlement.  The  provisions  of  this  chap- 
ter, so  far  as  material  to.  this  question,  first 
appear  in  St.  1809,  p.  411,  c.  409,  which  was 
passed  in  accordance  with  the  report  and 
recommendation  of  the  commissioners  (see 
Senate  Doc.  No.  234  of  that  year)  appointed 
under  chapter  85  of  the  Besolves  of  1897 
(St.  1897,  p.  621),  "to  investigate  and  report 
upon  a  plan  for  the  simplification  of  crim- 
inal pleadings,  and  to  propose  a  schedule  of 
forms  to  he  used  in  criminal  cases."  Prior 
to  that  statute,  although  one  guilty  of  em- 
bezzlement was.  In  the  language  of  the  stat- 
utes, "deemed  to  have  committed  the  crime 
of  simple  larceny,"  or,  in  the  later  forms, 
deemed  to  be  guilty*  of  simple  larceny,  still 
It  was  held  that  that  kind  of  larceny  was 
of  a  peculiar  and  dlstinctlye  character,  and 
that  the  indictment  must  contain,  in  addition 
to  all  the  requisites  of  an  indictment  for 
larceny  at  common  law,  allegations  setting 
forth  the  fiduciary  relation  or  the  capacity  In 
which  the  defendant  acted.  Accordingly,  it 
has  been  held  that  proof  of  embezzlement 
will  not  sustain  an  Indictment  charging  mere- 


ly a  larceny,  and  that  proof  of  larceny  will 
not  sustain  a  charge  of  embezzlement  Com- 
monwealth v.  Simpson,  9  Mete.  139;  Com- 
monwealth v.  King,  9  Gush.  284;  Common- 
wealth V.  Berry,  99  Mass.  428,  96  Am.  Dec. 
767.  Somewhat  akin  to  these  two  crimes  in 
many  respects  is  that  of  obtaining  money 
or  goods  by  false  pretenses,  and  an  Indict- 
ment for  this  offense  differs  from  that  of 
larceny  or  embezzlement.  It  was  felt  by 
the  commissioners  that  "the  overrefined  and 
Illogical  distinctions"  between  these  three 
crimes  "had  led  to  scandalous  abuses  of  jus- 
tice by  acquittal,"  and,  "to  obviate  the  pos- 
sibility of  miscarriage  of  justice  on  this  ac- 
count," they  proposed  "a  simple  form  of 
Indictment  for  the  three  crimes,  containing 
simply  an  allegation  that  defendant  'stole' 
certain  goods."  See  1899  Senate  Doc.  No. 
234,  pp.  16,  17.  The  statute  of  1899,  follow- 
ing the  recommendation  of  the  commission- 
ers, contains  a  simple  form  for  larceny,  but 
no  separate  form  for  embezzlement  or  false 
pretenses.  In  section  12,  under  the  head  of 
"Meaning  of  Words,"  it  Is  provided  that  "the 
following  words,  when  used  In  an  indictment, 
shall  be  sufficient  to  convey  the  meaning 
herein  attached  to  them";  and  among  others 
are  these:  "Stealing.  Larceny.  The  crim- 
inal taking,  obtaining,  or  converting  of  per- 
sonal property  with  intent  to  defraud  or 
deprive  the  owner  permanently  of  the  use  of 
it;  including  all  forms  of  larceny,  criminal 
embezzlement,  and  obtaining  by  criminal 
false  pretences."  The  count  in  question  wAs 
drawn  up  under  the  provisions  of  this  stat- 
ute as  subsequently  enacted  in  Rev.  Laws, 
c.  218,  §  38.  Under  this  last  statute  the  word 
"steal"  in  an  indictment  becomes  a  term  of 
art,  and  Includes  the  criminal  taking  or  con- 
version in  either  of  the  three  ways  above 
named;,  and  hence  the  indictment  Is  sus- 
tained, BO  far  as  respects  the  criminal  nature 
of  the  taking  or  conversion,  by  proof  of  any 
kind  of  larceny,  embezzlement,  or  criminal 
taking  by  means  of  false  pretenses.  If  it 
be  objected  that  this  construction  makes  the 
Indictment  so  indefinite  that  the  accused  is 
not  sufficiently  Informed  of  the  nature  of  the 
charge  which  he  Is  called  upon  to  meet,  the 
answer  Is  that  It  Is  provided  in  the  same 
statute  that  "the  court  may,  upon  the  ar- 
raignment of  the  defendant,  or  at  any  later 
stage  of  the  proceedings,  order  the  prosecu- 
tion to  file  a  statement  of  such  particulars  as 
may  be  necessary  to  give  the  defendant  and 
the  court  reasonable  knowledge  of  the  na- 
ture and  grounds  of  the"  accusation,  and. 
If  requested  by  tlie  accused,  shall  so  order 
In  all  cases  in  which  the  court  has  final  juris- 
diction, where  the  accusation  "would  not  be 
otherwise  fully,  plainly,  substantially,  and 
formally  set  out.  If  there  is  a  material  vari- 
ance between  the  evidence  and  the  bill  of 
particulars,  the  court  may  order  the  bill  of 
particulars  to  be  amended,  and  may  postpone 
the  trial,  which  may  be  before  the  same  or 
another  jury,  as  the  court  may  order.    If, 
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In  order  to  prepare  for  bis  defense,  the  de- 
fendant desires  Information  as  to  ttie  time 
and  place  of  the  alleged  crime  or  as  to  tbe 
means  by  which  it  is  alleged  to  hare  been 
committed,  or  more  specific  information  as  to 
the  exact  nature  of  the  property  described 
as  money,  or,  If  indicted  for  larceny,  as  to 
the  crime  which  he  is  alleged  to  have  com- 
mitted, he  may  apply  for  a  bill  of  particulars 
as  aforesaid."  This  is  a  sufficient  protection 
to  the  accused.  Indeed,  it  is  manifest  tliat 
since,  under  the  former  practice,  the  right 
to  a  bill  of  particulars  was  a  matter  that 
lay  within  the  discretion  of  the  court,  and 
therefore  could  not  be  claimed  as  of  right 
(Commonwealth  v.  Wood,  4  Gray,  11),  this 
statute,  which  makes  tbe  right  to  such  a  bill 
absolute,  places  the  accused  in  a  better  posi- 
tion than  he  was  before.  Of  course,  the 
bill  of  particulars  cannot  enlarge  the  scope 
of  the  indictment.  It  cannot  specify  a  charge 
not  covered  by  the  indictment  Its  only  pur- 
pose is  to  specify  more  particularly  the  acts 
constituting  the  offense. 

In  view  of  these  considerations  we  are  of 
opinion  that  the  count  in  question  must  be 
regarded  as  Including  within  its  "four  cor- 
ners" any  criminal  act  of  talcing  or  conver- 
sion of  money  the  property  of  the  estate 
therein  named  to  the  amount  of  $1,000,  com- 
mitted by  the  defendant  within  the  Jurisdic- 
tion of  the  court,  and  within  the  statute  of 
limitations,  whether  the  olfense  be  larceny, 
embezzlement,  or  obtaining  money  by  false 
pretenses;  and  consequently  that  it  covered 
tbe  crime  of  embezzlement  as  described  in 
Pub.  St  c.  203,  {  46,  of  which,  under  instruc- 
tions not  objected  to,  except  as  above  stated, 
the  jury  convicted  the  defendant. 

It  Is  further  urged  by  the  defendant  that 
Inasmuch  as  tbe  otFense  of  which  he  was  con- 
victed was  committed  prior  to  the  statute, 
it  is,  as  to  that  offense,  an  ex  post  facto  law, 
and  for  that  reason  unconstitutional,  as  ap- 
plied to  his  case.  But  this  position  is  unten- 
able. The  statute  neither  creates  a  new 
crime  nor  In  any  way  changes  one  existing 
at  the  time  it  took  effect;  nor  does  it  in- 
crease or  in  any  way  affect  the  punishment 
for  any  crime.  It  does  not  establish  any 
new  presumption  of  fact  or  of  law  against 
the  accused,  nor  In  any  other  way  alter  any 
rule  of  evidence  or  the  nature  of  the  evidence 
required  to  convict  Tbe  defendant  was 
tried  for  the  same  crime,  under  the  same  pre- 
sumptions as  to  his  guilt  or  innocence,  and 
under  the  same  rules  of  evidence  as  he  would 
have  been  tried  before  the  statute.  It  re- 
lates purely  to  the  matter  of  technical  plead- 
ing as  to  tbe  words  to  be  used  in  setting 
forth  a  criminal  act  and  even  in  this  respect 
is  favorable  to  the  accused  in  that  the  right 
to  a  bill  of  particulars,  which  theretofore  was 
within  the  discretion  of  the  court  has  be- 
come absolute.  In  no  respect  is  the  situation 
of  the  accused  changed  to  his  disadvantage. 
No'  citation  of  authorities  is  needed  to  show 
that  the  statute  as  thus  interpreted  is  not 


an  ex  post  facto  law,  within  tbe  meaning 
of  the  term  as  used  in  either  the  federal  or 
state  Constitutions.  The  defendant  was  not 
prejudiced  by  the  action  of  the  court  at  tbe 
trial  in  dealing  with  bis  requests. 

As  tbe  defendant  was  acquitted  upon  the 
ninth  count,  the  rulings  as  to  the  competency 
of  the  evidence  admitted  as  bearing  solely 
upon  that  count  become  immaterial. 

Ab  to  tbe  first  motion  to  set  aside  tbe  ver- 
dict it  may  be  said  that  so  far  as  It  raises 
any  question  of  law,  it  raises  none  which 
could  not  have  been  raised  at  the  trial,  and, 
so  far  as  it  was  an  application  for  a  new 
trial  upon  other  grounds,  the  matter  was 
within  the  discretion  of  the  court  And,  not- 
withstanding the  remarks  made  by  the  judge, 
it  does  not  appear  that  the  motion  was  not 
overruled  in  the  exercise  of  his  discretion. 

Tbe  second  motion— that  the  verdict  of  tbe 
jury  and  the  sentence  be  "set  aside"  so  far 
as  It  respects  the  verdict— raises  no  question 
which  could  not  have  been  raised  at  tbe  trial, 
and,  so  far  as  it  respects  tbe  sentence,  does 
not  show  that  tbe  defendant  was  not  sen- 
tenced for  the  crime  with  which  he  was 
cliarged  and  upon  which  be  was  convicted. 
Pub.  St  c.  203;  Id.  c.  216,  St  8,  8;  Jttev. 
Laws,  c.  220,  «  5, 10. 

Exceptions  overruled. 


(176  N.  Y.  239) 

In  w  BOARD  OF  WATER  COM'RS  OF 
VILLAGE  OF  WHITE  PLAINS  et  al. 

(Ck>art  of  Appeals  of  New  York.      Oct  13, 
1903.) 

WATERWORKS— PURCHASE    BY    VILLAOB-PRO- 

CEDURE— CONDEMNATION— AWARD 

—APPRAISAL. 

1.  Laws  1875,  p.  157,  c.  181,  as  amended  by 
Laws  1881,  p.  220,  c.  175,  by  Laws  1883,  p.  286, 
c.  255,  and  by  Laws  1885,  p.  370,  c.  211,  which 
provides  that  boards  of  water  commissioners  of 
villages  may  contract  for,  purchase,  and  take, 
by  deed  in  the  name  of  the  village,  all  lands, 
streams,  and  property  rights  which  may  h*  re- 
quired for  the  purpose  of  furnishing  pore  water 
to  the  inhabitants  thereof,  refers  only  to  prop- 
erty of  individuals,  and  not  to  those  of  water- 
works corporations,  and  the  only  manner  in 
which  such  villages  can  acquire  the  property  of 
a  waterworks  company  is  under  section  22 
(Laws  1875,  p.  162,  c.  181),  providing  that 
whenever  it  shall  be  necessary  for  the  water 
commissioners  of  a  village  to  acquire  tbe  prop- 
erty of  a  waterworks  company,  they  may  apply 
to  the  Supreme  Court  for  appointment  of  com- 
missioners, who  shall  determine  the  amount  to 
be  paid  for  such  property. 

2.  Where  an  ogreement  between  a  waterworks 
company  and  the  authorities  of  a  village  provided 
for  a  supply  of  water  for  five  years  at  a  stip- 
ulated price,  with  a  prorision  that  the  village 
at  the  end  of  surh  time  might  purchase  the 
waterworks  on  giving  notice  and  paying  the  val- 
uation to  be  determined  by  a  board  of  arbitra- 
tion, not  to  exceed  the  cost  of  the  work  more 
than  10  per  cent,  the  agreement  as  to  the  pur- 
chase, being  beyond  the  powers  of  the  water 
commissioners,  is  void,  and  cannot  be  enforced 
by  or  against  the  village. 

3.  Where  a  board  of  water  commissioners,  ap- 
pointed for  a  village  under  Laws  1886,  p.  1013, 
c.  769,  with  authority  to  acquire  by  purchase  of 
condemnation  water  rights  and  property  neces- 
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sary  to  sapply  the  .village  with  water,  bring 
condemnation  proceedings  to  acquire  the  prop- 
erty of  a  waterworks  company  then  supplying 
the  village  with  water,  and  the  commisBionera 
appointed  in  such  proceeding  refuse  to  be  govern- 
ed by  the  method  provided  by  the  statute  for  ap- 
praising such  property,  including  the  good  will 
and  franchise  of  the  company,  at  its  full  value, 
and  determine  the  value  of  the  property  and 
plant  of  the  company  in  a  manner  provided  by 
a  contract  between  the  village  and  waterworlis 
company,  which  contract  was  ultra  vires  and 
void,  the  award  is  illegal,  and  will  be  set  aside, 
and  a  new  appraisal  ordered  before  new  com- 
missioners. 
Cullen,  J.,  dissenting. 

Appeal  from  Supreme  CX>iirt,  Appellate 
DivlBlon,  Second  Department 

In  the  matter  of  the  petition  of  the  board 
of  water  commiBsionero  of  the  Tillage  of 
White  Plains  to  acquire'  property  of  the 
Westcbeeter  Clounty  Waterworks  Company 
and  others.  From  an  order  of  the  Appellate 
DlTlslon  (76  N.  Y.  Supp.  11),  which  affirmed 
an  order  of  the  Special  Term  confirming  a 
report  of  commissioners  of  appraisal  In  pro- 
ceedings instituted  to  acquire  tbe  ]^:«perty 
of  the  Westchester  County  Waterworks  Com- 
pany, the  waterworks  company  and  others 
appeal.    Reversed. 

David  McClure,  for  appellant  Farmers' 
Loan  &  Trust  Company.  Louis  Marshall, 
for  appellants  Westchester  County  Water- 
works Company  and  others.  Henry  T.  Dyk- 
man,  for  respondent. 

HAIGHT,  J.  (after  stating  the  facts). 
These  proceedings  were  Instituted  on  the  2d 
day  of  September,  1896,  by  the  board  of  wa- 
ter commissioners  of  the  village  of  White 
Plains, -pursuant  to  chapter  769,  p.  1013,  of 
the  Laws  of  1896,  to  acquire  all  of  the  real 
estate,  property,  and  franchises  of  the  West- 
chester County  Waterworks  Company.  They 
resulted  in  the  appointment  of  commissioners 
of  appraisal,  who  filed  their  report,  award- 
ing as  damages  for  the  taking  of  such  prop- 
erty the  sum  of  |103,29S,  upon  which  a  final 
Judgment  of  confirmation  has  been  entered. 
Upon  a  review  of  the  Judgment  the  Appel- 
late Division  reversed  so  much  of  the  or- 
der as  refused  the  application  for  an  amend- 
ed report,  and  reqnired  an  amended  report 
to  be  filed  by  the  commissioners  of  appraisal. 
Thereupon  the  commissioners.  In  obedience 
to  such  requirement,  made  a  further  report, 
In  which  they  stated  that  in  making  their 
award  they  intended  to  cover  whatever 
rights  to  transact  future  business  in  White 
Plains  the  Westchester  County  Waterworks 
Company  possessed,  but  were,  however, 
"unanimously  of  the  opinion  that  the  com- 
pany did  not  possess  such  a  franchise  as 
would  entitle  it  to  an  award  based  upon  Its 
annual  earnings  or  its  future  business  pros- 
pects, the  restrictive  conditions  with  which, 
by  the  contract  of  July  1,  1886,  the  company's 
franchise  was  incumbered,  having,  in  our 
opinion,  reduced  the  value  of  this  franchise 
*o  a  sum  necessarily  insignificant  as  com- 


pared with  the  value  which  an  unrestrictive 
franchise  would  hate  had,"  and  then  con- 
cluded with  the  statement  that  "we  con- 
sidered that  an  award  of  approximately  one 
himdred  thousand  dollars  would  amply  cov- 
er the  value  of  such  plant  and  real  estate, 
liberally  estimated.  The  balance  of  our 
award  was  Intended  to  represent  In  part  a 
slight  overpayment  for  the  material  proper- 
ties taken,  and  in  part  a  payment  for  the 
nominal  and  practically  valueless  remaining 
rights  which  the  company  possessed  at  the 
time  of  the  commencement  of  these  proceed- 
ings." Upon  the  filing  of  this  report  the 
Appellate  Division  affirmed  the  Judgment 
entered  upon  the  order  of  the  Special  Term. 
On  the  14th  day  of  May,  1886,  John  F. 
Moflett  and  others  requested  the  board  of 
trustees  of  the  Tillage  of  White  Plains  and 
the  supervisors  of  the  towns  of  Greenburg 
and  White  Plains  to  consider  their  applica- 
tion to  supply  the  village  of  White  Plains  and 
its  inhabitants  with  pure  and  wholesome 
water,  and  to  grant  them  permission  to  form 
a  waterworks  company,  under  chapter  737, 
p.  1100,  of  the  Laws  of  1873,  and  acts 
amendatory  thereof  and  supplementary  there- 
to. On  the  28th  day  of  May,  1886,  at  a  meet- 
ing of  the  trustees  of  the  village  a  resolu- 
tion was  adopted,  giving  permission  to  Mof- 
fett  and  his  associates  to  form  a  water- 
works company  for  the  purpose  of  supplying 
the  village  with  water,  pursuant  to  the  pro- 
visions of  the  act  above  mentioned,  imi>os- 
ing  the  following  condition:  "(7)  The  vil- 
lage shall  haTe,  at  the  end  of  five  years,  and 
at  the  end  of  every  five  years  thereafter, 
the  right  to  purchase  said  waterworks  in 
the  manner  as  now  proTided  for  by  law." 
Thereafter,  and  on  the  1st  day  of  July, 
1886,  an  agreement  was  entered  Into  by  and 
between  the  Westchester  County  Waterworks 
Company,  which  had  theretofore  been  incor- 
porated, and  the  vilhige  of  White  Plains,  In 
which  the  village  agreed  to  take,  and  the 
waterworks  company  agreed  to  supply,  wa- 
ter for  municipal  and  fire  purposes  for  a 
period  of  five  years  at  a  stipulated  price, 
and  then  provided:  "The  party  of  the  sec- 
ond part  reserves  the  right  at  the  expira- 
tion of  five  years  from  the  date  of  the  com- 
pletion of  the  worlcs,  and  at  the  expiration 
of  eTery  five  years'  thereafter,  to  purchase 
said  works  as  they  may  then  exist  by  giving 
to  said  company  one  year's  notice  of  such 
Intention  and  paying  to  said  company  the 
appraised  valuation.  The  amount  so  paid 
to  be  determined  by  three  persons  not  In 
the  interest  or  employ  of  said  village  or 
company;  the  board  of  trustees  of  said  Til- 
lage choosing  one,  the  company  choosing 
one,  and  these  two  persons  choosing  a  third. 
Such  valuation  by  said  appraisers  in  no  case 
to  exceed  the  cost  of  the  said  works  more 
than  10  per  cent.,  and  the  decision  and  ap- 
praisal of  these  three  persons  to  be  final 
and  conclusive  on  the  parties  to  this  con- 
tract."   This  agreement  was  renewed  on  the 
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23d  day  of  July,  1892,  by  a  written  agree- 
ment, containing  a  number  of  changes  which 
omitted  the  above  purchase  clause,  and  then 
concluded  with  the  provision  that  "this  agree- 
ment and  the  agreement  Itself  (referring  to 
the  agreement  renewed)  shall  remain  and 
continue  In  force  for  the  period  of  five  years 
from  the  date  of  the  execution  of  this  agree- 
ment." 

The  waterworks  company  was  the  owner 
of  four  parcels  of  real  estate  In  the  fcavn  of 
White  Plains.  It  had  laid  water  mains  from 
the  source  of  supply  to  and  through  the 
streets  of  the  village,  about  17  miles  in 
length.  It  had  erected  standplpes,  pumping 
engines,  hydrants,  nozzles,  and  other  imple- 
ments of  machinery  necessary  for  carrying 
out  Its  contract  with  the  village.  It  had 
given  two  mortgages  upon  Its  property  to 
the  Farmers'  Loan  &  Trust  Company,  upon 
which  $200,000  In  bonds  bad  been  issued 
and  were  outstanding.  Its  Income  during  the 
year  1896  was  $21,055.38;  its  expenses,  $6,- 
199.35;  its  net  earnings,  $14,856.03.  The 
earnings,  therefore,  were  more  than  sufficient 
to  pay  the  interest  on  the  bonded  Indebt- 
edness. It  is  claimed  that  the  cost  of  con- 
struction, as  shown  by  the  company's  books, 
was  $293,067.03;  that  no  dividends  were  paid 
to  the  stockholders  prior  to  1894;  and  that  all 
of  the  earnings  of  the  company  prior  to 
that  time  had  been  devoted  to  the  construc- 
tion and  extension  of  its  plant.  Its  experts 
testified  that  the  property  of  the  company 
was  worth  from  $300,000  to  $400,000.  The 
counsel  for  the  village  has  vigorously  attack- 
ed the  value  of  the  company's  property,  and 
claims  that  the  award  made  is  largely  in 
excess  of  its  true  value.  He  does  not,  howJ 
ever,  question  the  amount  given  as  the  com- 
pany's Income  from  its  business.  It  Is  not 
our  province  to  determine  questions  of  fact 
Our  jurisdiction  is  limited  to  the  determina- 
tion of  questions  of  law.  The  commissioners 
of  appraisal  have,  as  they  state,  awarded  only 
nominal  damages  for  the  franchises  of  the 
company  and  the  good  will  of  its  business 
as  a  going  concern,  and  It  becomes  our  duty 
to  determine  whether  the  appraisers  have 
adopted  an  erroneous  basis  in  fixing  the 
amount  of  their  award. 

The  respondent  claims  that  the  result 
reached  by  the  appraisers  is  unjust,  and  that 
this  is  practically  conceded  in  their  report. 
The  holders  of  the  $100,000  bonds  of  the  com- 
pany, issued  upon  Its  second  mortgage,  have 
bad  their  securities  taken  from  them  and 
their  trustee  turned  out  of  court  without  any 
remuneration  whatever.  The  stockholders, 
who  for  10  years  have  been  constructing  a 
plan  and  procuring  customers  for  the  com- 
pany, have  had  their  property,  franchises, 
and  good  will  taken  from  them,  without  a 
penny  for  themselves  or  for  their  creditors. 
The  commissioners  of  appraisal,  recognizing 
the  hardships  or  Injustice  resulting  from 
their  determination,  have  said  to  the  botiA- 
holders  in  their  report  "that,  in  so  far  as 


this  decision  affected  innocent  holders  of  the 
second  mortgage  tionds  of  the  Westchester 
County  Waterworks  Company,  we  reached 
It  with  regret";  and  to  the  stockholders  they 
stated  that  "the  suggestion  that  it  seems 
rather  hard  on  the  organizers  of  this  con- 
cern that  they  should  not  get  the  full  bene- 
fit of  their  activity  and  enterprise  in  build- 
ing up  a  water  business  in  White  Plains  is, 
to  our  minds,  fully  met  by  the  fact  that  these 
gentlemen  must  themselves  have  contemplat- 
ed parting  with  their  plant  at  a  price  baaed, 
not  upon  its  value  as  a  going  concern,  but 
upon  its  cost  of  construction,  when  they  en- 
tered into  the  aforementioned  contracts  with 
the  village,"  and,  again,  "the  main  reason,  the 
only  reason,  for  the  existence  of  this  unfor- 
tunate fact,  is  to  be  found  in  the  inadequacy 
of  the  original  franchise,  as  restricted  by 
the  contracts  between  the  village  and  the 
company."  The  conunlssioners,  in  giving 
their  reasons  for  their  decision,  state  that 
"by  the  contrac.t  of  July  1,  1886,  the  com- 
pany's franchise  was  incumbered,  having.  In 
our  opinion,  reduced  the  value  of  this  fran- 
chise to  a  sum  necessarily  insignificant  as 
compared  with  the  value  which  an  unre- 
stricted franchise  would  have  had."  Again, 
speaking  of  the  company,  they  stated:  "Did 
it  possess  a  valuable  franchise,  which  could 
be  taken  as  a  basis  for  the  transaction  of  an 
unlimited,  or  even  of  a  limited,  but  pro- 
longed, amount  of  future  business?  Our  con- 
clusion was  that  it  did  not"  It  is  thus  ap- 
parent that  the  question  Involved  in  this  case 
depends  upon  the  construction,  meaning,  and 
effect  that  Is  to  be  given  to  the  purchase 
clause  embraced  in  the  contract,  to  which 
we  have  already  referred. 

Under  the  contract  the  valuation  by  the 
appraisers  was  in  no  case  "to  exceed  the  cost 
of  the  said  works  more  than  10  per  cent." 
Were  the  appraisers  to  determine  the  value 
of  the  property  as  It  then  existed?  Or  were 
they  to  determine  the  coet-.-the  amount  ex- 
pended by  the  company  in  the  construction  of 
the  plant  and  In  the  establishment  of  its 
business?  If  the  latter,  then,  as  we  have 
seen,  the  books  of  the  company  showed 
that  the  cost  amounted  at  that  time  to  near- 
ly $300,000,  and  10  per  cent  added  would 
make  nearly  $330,000.  But  the  commission- 
ers of  appraisal  did  not  adopt  this  basis  in 
determining  the  amount  of  their  award. 
They  found  the  value  of  the  visible,  tangi- 
ble property  of  the  company  as  it  then  ex- 
isted, excluding  the  franchise  and  good  will. 
Independent  of  the  question  of  cost  of  con- 
struction, and  made  no  finding  as  to  the 
amount  of  such  cost.  It  is,  therefore,  appar- 
ent that  they  did  not  follow  the  construction 
of  the  contract  given  by  themselves  in  their 
report  In  which  they  state:  "These  gentle- 
men (speaking  of  the  organizers  of  the  com- 
pany) must  themselves  have  contemplated 
parting  with  their  plant  at  a  price  based, 
not  upon  Its  value  as  a  going  concern,  but 
upon  its  cost  of  construction,  when  they  en- 
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tered  Into  the  aforementioned  contract."  We, 
however,  do  not  deem  It  advisable  to  rest 
onr  decision  npon  any  construction  of  the 
contract  which  may  have  been  given;  for 
the  case  Involves  other  questions  of  para- 
mount Importance,  which,  we  think,  must 
control  Its  disposition. 

The  question  raised  by  the  appellants  at 
the  threshold  of  the  discussion  in  this  case 
is  to  the  eftect  that  the  purchase  clause  In- 
corporated in  the  contract  of  July  1,  1S8S,  is 
ultra  vires  and  void;  that  the  village  of 
White  Plains  had  no  powfer  to  contract  for 
the  purchase  of  the  works,  or  to  provide  for 
the  payment  thereof.  The  statute  then  In 
force  was  chapter  181,  p.  157,  of  the  Laws 
of  1875,  as  amended  by  chapter  175,  p.  220, 
of  the  Laws  of  1881,  chapter  255,  p.  286,  of 
the  Laws  of  1883,  and  chapter  211,  p.  370,  of 
the  Laws  of  1885.  That  statute  authorized 
any  Incorporated  village  In  the  state  to  or- 
ganize a  board  of  water  commissioners,  and 
such  commissioners  were  authorized  to  con- 
tract for,  purchase,  and  take,  by  deed  in  the 
name  of  the  village,  all  lands,  streams,  wa- 
ter, water  rights,  or  other  property,  real  or 
personal,  or  rights  therein,  which  may  be  re- 
quired for  the  purpose  of  supplying  the  vil- 
lage or  its  inhabitants  with  pure  and  whole- 
some water;  and,  in  case  the  commissioners 
could  not  agree  with  the  owners  as  to  the 
compensation  to  be  paid  therefor,  they  were 
authorized  to  Institute  proceedings  for  the 
condemnation  of  such  property  rights,  and 
upon  their  petition  the  Supreme  Court  was 
required  to  appoint  commissioners  residing  In 
the  county  in  which  the  village  was  located 
to  determine  the  amount  to  be  paid  therefor. 
These  provisions  of  the  statute,  however,  had 
reference  to  lands,  streams,  water  rights,  etc., 
belonging  to  individuals,  and  not  to  the  prop- 
erty acquired  by  waterworks  corporations 
and  already  devoted  to  a  public  use.  The 
only  provision  of  the  statute  permitting  the 
acquiring  of  the  property  of  corporations  Is 
section  22  (Laws  1875,  p.  162,  c.  181),  and 
that  provides:  "Whenever  any  corporatiou 
shall  have  been  organized  under  the)  laws  of 
this  state  for  the. purpose  of  sum>lying  the 
inhabitants  of  any  village  with  water,  and  it 
shall  become  or  be  deemed  necessary,  by  the 
board  of  water  commissioners  herein  author- 
ized to  be  created,  that  the  rights,  privileges, 
grants  and  properties  of  such  corporation 
shall  be  required  for  any  of  the  purpc^es  of 
this  act,  the  commissioners  herein  author- 
ized to  be  created  •  •  •  shall  have  the 
right  to  make  application  to  the  Supreme 
Court,  at  a  special  term  thereof,  held  in  the 
Judicial  district  in  which  the  works  of  such 
corporation  are  situated,  for  the  appointment 
of  three  commissioners  of  appraisement,  who 
sball  be  disinterested  freeholders  and  resi- 
dents of  the  county."  The  other  provisions 
of  the  statute  make  it  the  duty  of  the  com- 
missioners of  appraisal  to  determine  the 
amount  that  should  be  paid,  etc.  No  au- 
thority Is,  therefore,  given  to  the  board  of 


water  commissioners  to  acquire  the  property 
of  such  a  corporation  by  agreement.  If  It 
is  deemed  necessary  that  the  property  should 
be  acquired,  the  board  is  to  apply  to  the  Su- 
preme Court  for .  tlie  appointment  of  com- 
missioners of  appraisal.  The  statute  con? 
tains  no  limitation  as  to  the  time  within 
which  such  application  may  be  made.  It 
may,  tlierefore,  be  made  at  any  time  when 
the  board  of  water  commissioners  see  fit  to 
act,  provided  they  have  complied  with  the 
provisions  of  the  act  under  which  they  were 
appointed. 

The  company's  franchise  was  a  perfect 
grant,  permitting  It  to  use  the  streets  of  the 
village  for  its  water  mains,  and  giving  it 
the  privilege  of  supplying  the  municipality 
and  the  Inhabitants  thereof  with  water.  The 
only  restriction  was  the  clause  which  reserv- 
ed the  right  of  the  village  at  the  end  of  five 
years,  and  at  the  end  of  every  five  years 
thereafter,  to  purchase  its  works  in  the  man- 
ner "as  now  provided  for  by  law."  The  right 
to  purchase  In  the  manner  provided  for  by 
law  already  existed  under  the  statute  to 
which  we  have  called  attention,  and  there- 
fore this  provision  in  the  grant  did  not  add 
to  or  take  from  the  grant  any  right  or  power 
whatever,  but  simply  left  it  subject  to  the 
provisions  of  the  existing  statute.  On  the 
Ist  day  of  July,  after  the  granting  of  the 
franchise,  the  contract  in  question  was  en- 
tered into  to  supply  the  municipality  with 
water  for  the  period  of  five  years.  In  the 
first  place  it  reserved  the  right  to  the  village 
at  the  expbatlon  of  five  years,  and  at  the 
expiration  of  every  five  years  thereafter,  to 
purchase  the  works  of  the  company  as  they 
may  then  exist  by  giving  to  the  company  one 
year's  notice  of  such  intention  and  paying 
the  appraised  valuation.  In  the  second  place 
the  contract  proceeds  to  specify  how  the  valu- 
ation shall  be  made;  that  is,  by  three  per- 
sons, one  appointed  by  tlie  trustees  of  the 
village,  the  other  by  the  company,-  and  the 
two  persona  so  selected  choosing  the  third. 
Then  follow  provisions  limiting  the  valuation 
not  to  exceed  the  cost  of  the  works  by  10 
per  cent,  and  making  the  decision  of  the  ap- 
praisers final  and  conclusive  upon  the  parties. 
Under  the  statute  the  board  of  water  com- 
missioners had  the  right  to  apply  to  the  Su- 
preme Court  to  condemn  the  property  and  to 
appoint  commissioners  of  appraisal,  while 
under  the  contract  the  trustees  of  the  village 
substituted  an  ehtlreiy  different  proceeding 
for  the  acquiring  of  the  property.  The  stat- 
ute, as  we  have  seen,  has  not  authorized  the 
trustees  of  the  village  to  acquire  such  prop- 
erty. That  power  the  Legislature  has  given 
to  the  board  of  water  commissioners.  Such 
board  only  has  the  power  to  act  for  the  vil- 
lage and  make  valid  contracts  with  reference 
to  the  acquiring  of  proprarty  for  waterworks. 
The  board  of  trustees  of  the  village  had  no 
power  to  carry  out  the  provisions  of  the  con- 
tract and  complete  the  purchase  of  the  prop- 
erty thereunder,  even  though  the  waterworks 
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company  should  consent  thereto.  They  conid 
not  Issue  bonds,  borrow  money,  or  pay  there- 
for, and  make  their  acts  binding  upon  the 
municipality,  for  the  reason  that  the  statute 
had  given  them  no  such  powers. 

The  fuuctlons  of  munidpalldea,  such  as 
cities  and  villages,  are  chiefly  public;  but 
some  may  be  private.  The  general  powers  of 
government  are  public.  They  pertain  to 
the  powers  of  legislation,  tbe  adoption  of  or- 
dinances, the  protection  of  property,  the 
care  of  highways,  and  the  raising  of  taxes 
for  the  support  of  the  government.  In  addi- 
tion to  these  powers,  other  functions  are  at 
times  confeiTed  upon  municipal  corporations, 
by  which  they  may  act  in  their  Individual 
capacity  for  tlieir  own  private  gain.  Dillon, 
in  bis  work  on  Municipal  Corporations  (vol- 
ume 1,  i  27),  says:  "Powers  or  franchises  of 
an  exceptional  and  extraordinary  nature  may 
be,  and  sometimes  are,  conferred  upon  mu- 
nicipalities, such  as  are  frequently  conferred 
upon  individuals  or  private  corporations. 
Thus,  for  example,  a  city  may  be  expressly 
authorized,  in  Its  discretion,  to  erect  a  pub- 
lic wharf  and  charge  tolls  for  Its  use,  or  to 
supply  its  inhabitants  with  water  or  gas, 
charing  them  therefor  and  making  a  profit 
thereby.  In  one  sense  such  powers  are  pub- 
lic in  their  nature,  because  conferred  for  the 
public  advantage,  in  another  sense  they 
may  be  considered  private,  because  they  are 
such  as  may  be,  and  often  are,  conferred 
^upon  individuals  and  private  corporations, 
and  result  in  a  special  advantage  or  benefit  to 
the  municipality,  as  distinct  from  the  public 
at  large."  At  common  law  it  was  no  part 
of  the  duty  of  municipalities  to  furnish  light 
or  water  for  their  inhabitants,  any  more  than 
it  was  their  duty  to  supply  any  of  the  other 
necessaries  or  conveniences.  The  supplying 
of  gas  and  water  by  the  municipality  necessi- 
tates its  engaging  In  business  of  a  private 
character  which  competes  with  Individual 
effort  and  entei-prise.  When,  therefore,  a 
city  or  village  wishes  to  engage  In  such  busi- 
ness. It  must  first  obtain  special  legislative 
authority  therefor. 

In  the  case  of  Wells  v.  Town  of  Salina,  119 
N.  Y.  280,  23  N.  E.  870,  7  L.  R.  A.  759,  Earl, 
J.,  in  delivering  the  opinion  of  the  court, 
says:  "Business  corporations,  unless  re- 
strained by  their  charters,  possess  the  power 
to  borrow  money  and  Issue  securities  there- 
for; •  *  •  But  towns  and  other  municipal 
corporations  are  organized  for  governmental 
purposes,  and  their  powers  are  limited  and 
defined  by  the  statutes  under  which  they  are 
constituted.  They  possess  only  such  powers 
as  are  expressly  conferred  or  necessarily  Im- 
plied. They  are  clothed  with  the  power  of 
taxation,  and  can  thus  raise  all  the  money 
needed  for  ordinary  municipal  purposes. 
•  •  •  It  Is  the  general,  if  not  the  univer- 
sal, law  of  this  country,  and  of  England,  that 
municipalities  are  not  empowered  to  borrow 
money  for  municipal  purposes,  unless  ex- 
pressly authorized  to  do  so  by  statute."    In 


the  case  of  Smith  t.  City  of  Newburgh,  77 
N.  T.  130,  the  action  was  to  recover  ?750  for 
rent  upon  a  lease  of  land  made  by  the  plain- 
tiff to  the  city  of  Newburgh.  The  lease  was 
made  by  the  city,  \ipon  recommendation  of 
water  commissioners,  for  the  purpose  of  cmi- 
structing  thereupon  a  distributing  reservoir. 
The  lease  ran  for  the  term  of  20  years.  It 
was  held  that  the  city  bad  no  x)ower  to  enter 
into  such  a  contract,  and  that,  therefore,  the 
lease  was  void;  that,  where  the  officers  of  a 
municipality  fall  to  pursue  the  strict  re- 
quirement of  a  statutory  enactment  In  con- 
tracting for  the  municipality.  It  is  not  bound, 
nor  is  it  bound  by  any  acts  of  Its  officers  In 
ratification  of  such  illegal  contract.  In  the 
case  of  Syracuse  Water  Company  v.  City  of 
Syracuse,  116  N.  Y.  167,  22  N.  E.  381,  5  L.  R, 
A.  546,  the  question  involved  was  as  to 
whether  the  grant  of  a  franchise  to  the  wa- 
ter company  was  to  be  deemed  the  grant  of 
an  exclusive  privilege  to  occupy  the-str«»et8  of 
the  city  with  its  pipes.  It  was  held  that  the 
grants  of  franchises  by  the  state  are  to  be 
so  strictly  construed  as  to  operate  as  a  snr- 
render  of  the  sovereignty  no  further  than  is 
expressly  declared  by  the  terms  of  the  grant. 
The  grantee  takes  nothing  In  that  respect 
by  Inference.  Bradley,  J.,  In  delivering  the 
opinion  of  the  court,  says:  "The  municipal 
corporation,  as  such,  (iould  bind  itself  by 
such  contract  only  as  It  was  authorized  by 
statute  to  make.  It  could  not  grant  exclusive 
privileges,  especially  to  put  mains,  pipes,  and 
hydrants  in  its  streets;  nor  could  It  law- 
fully by  contract  deny  to  Itself  the  right  to 
exercise  the  legislative  powers  vested  In  its 
common  council."  In  Huron  Waterworks 
Company  v.  City  of  Huron  (S.  D.)  62  N.  W. 
975,  30  L.  R.  A.  848,  58  Am.  St.  Rep.  817,  it 
was  held  that  the  power  to  construct  a  wa- 
terworks system  for  a  city  is  not  a  necessary 
Incident  of  Its  corporation,  but  must,  like  all 
its  other  powers,  be  derived  directly  from 
the  Legislature  of  the  state.  See,  also.  City 
of  Petersburg  v.  Applegarth's  Adm'r,  28 
Orat.  321,  28  Am.  Rep.  357,  and  Matter  of 
Long  Island  Water  Supply  Co.  (Sup.)  24  N. 
Y.  Supp.  807. 

It  consequently  follows  that  the  trustees 
of  the  village  of  White  Plains  had  no  power 
to  make  the  contract  In  question,  or  to  carry 
out  its  provisions;  that  it  is  not  a  contract 
which  could  be  enforced  by  or  against  them, 
and  It  is,  therefore,  ultra  vires  and  void. 
These  proceedings  were,  as  we  have  seen. 
Instituted  by  the  board  of  water  commission- 
an,  pursuant  to  the  provisions  of  the  statute 
to  which  we  have  called  attention.  Under 
the  provisions  of  this  legislation  It  became 
the  duty  of  the  commissioners  of  appraisal 
to  appraise  the  value  of  the  company's  prop- 
erty, including  its  good  will  and  franchise, 
at  its  full  value,  but  without  enhancement 
from  any  of  the  provisions  of  the  act  The 
commissioners  of  appraisal.  Instead  of  fol- 
lowing these  provision!?  of  the  act,  have,  as 
we  have  seen  from  their  report,  refused  to  be 
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goremed  thereby  and  bare,  Instead  thereof, 
attempted  to  follow  the  provtsIonB  of  the  con- 
tract In  doing  thlB  they  adopted  a  wrong 
basis  for  the  ascertainment  of  the  yalue  of 
the  company's  property. 

The  order  of  the  Appellate  Division  and 
that  of  the  Special  Term  confirming  the  re- 
port of  the  appraisers  shonld  be  reversed,  and 
the  report  of  the  commissioners  set  aside, 
and  a  new  appraisal  ordered  before  new 
commissioners,  to  be  appointed  by  the  court, 
with  costs  to  abide  the  final  award  of  costs. 

PARKER,  0.  J.,  and  VANN  and  WER- 
NER, JJ..  conenr.  GRAT  and  MARTIN,  JJ„ 
absent.    CULLEN,  J.,  dissents. 

Order  rerersed,  etc 


aw  N.  T.  2SS) 

PEOPLE  ex  rel.  LBWISOHN  t.  O'BRIEN, 
Sheriff,  et  al. 

aAMB  V.  WYATT,  Justice  of  Court  of  Special 
Sessions. 

(Court  af  Appeals  of  New  York.      Oct.  20. 
19<S.) 

CONSTITUTIONAL  LAW— PRTVILEOE  OP  WIT- 
NB.S3— CRIMINATING    EVIDENCE. 

1.  Under  Const  art.  1,  S  8,  proTidin^  that  no 
person  can  be  compeiled  in  any  criminal  caaa 
t*  be  a  witness  against  himself,  a  witness,  ex- 
amined before  a  magistrate  on  an  information 
charging  another  with  keeping  a  gambling  bouse, 
aonot  be  compelled  to  give  evidence  tending 
to  incriminate  himself,  notwithstanding  Pen. 
Code,  t  342  (contained  in  chapter  9,  relating  te 
gaming),  proTides  that  no  person  shall  be  ex- 
cused from  giving  testimony,  on  any  inves- 
tigation or  proceeding  for  a  violation  of  the 
chapter,  because  auch  testimony  would  tend  to 
convict  him  of  a  crime,  but  that  such  testi- 
mony cannot  be  received  against  him  on  any 
criminal  investigation  or  proceeding,  as  a  wit- 
aeaa  cannot  be  compelled  to  disclose  circumstan- 
ces which  would  aid  his  prosecution,  and  any 
■tatntory  protection  short  of  absolute  immunity 
from  prosecution  is  insufficient. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tialon,  First  Department 

Application  by  the  people,  on  the  relation 
of  Jesse  Lewlsohn,  for  a  writ  of  habeas  cor^ 
pus  to  William  J.  O'Brien,  sherifT  of  New 
York  cotmty,  and  others,  and  of  certiorari  to 
William  E.  Wyatt,  Justice  of  the  Court  of 
Special  Sessions  of  the  state  of  New  York. 
From  an  order  of  the  Appellate  Division  (80 
N.  Y.  Suppi  816),  reversing  an  order  of  the 
Special  Term  (80  N.  Y.  Supp.  198)  denying 
relator  a  discbarge  firom  custody,  respondents 
appeal.    Affirmed. 

William  Travers  Jerome,  Dlst  Atty.  (How- 
ard  S.  Gans,  of  counsel),  for  appellants.  Al- 
fred Lauterbach  and  P.  J.  Booney,  for  re- 
spondent 

BARTLBTT,  J.  In  Deconber,  1902,  aa 
Information  was  presented  to  the  Court  of 
Special  Sessions  of  the  First  division  of  the 
dty  of  New  York,  charging  in  doe  form  that 
Ua  the  period  beginning  the  Ist  day  of  Janu- 
68N.E.— 28 


ory,  1002,  and  ending  the  Ist  day  of  Decem- 
ber, 1002,  one  Richard  A.  Oanfleld  was  con- 
ducting a  gambling  house  at  No.  6  Bast 
Forty-Fourth  street,  in  the  city  of  New  York, 
and  praying  that  subpoenas  might  Issue  in  or- 
der that  the  matter  be  fully  inquired  Into  up- 
on oaths  of  persons  attending  in  obedience  te 
such  subpcenas.  Thereafter,  at  the  request 
of  the  district  attorney,  the  magistrate  Issued 
a  subpoena  addressed  to  the  relator  herein, 
requiring  him  to  attend  before  him  and  to 
answer  such  questions  as  might  be  put  to 
blm  on  the  information  against  Canfleld. 
The  relator  appeared  and  was  duly  affirmed, 
pursuant  to  law,  and,  after  stating  upon  ex- 
amination that  he  had  known  the  defendant, 
Richard  A.  Canfleld,  four  or  five  years,  and 
that  he  had  not  been  in  the  premises  No.  5 
East  Forty-Fourth  street  prior  to  December, 
1890,  was  asked  the  following  questions: 
"Have  you  ever  been  in  there  In  your  llfet 
Have  you  ever  been  in  the  premises  No.  S 
Blast  Forty-Fourth  street.  In  the  city  and 
county  of  New  York?'  These  questions  the  . 
relator  refused  to  answer,  on  the  ground, 
among  others,  that  they  might  tend  to  crim- 
inate him.  The  district  attorney  thereupoo 
promised  the  witness  Immiuity,  and  called 
his  attention  to  section  342  of  the  Penal  Code 
as  affording  him  complete  protection.  The 
court  thereupon  directed  the  witness  to  an- 
swer, and  the  latter  said,  "I  respectfully  de- 
cline, Judge."  Thereupon  a  complaint  was 
made  by  a  deputy  assistant  district  attorney, 
duly  setting  forth  the  facts,  and  thereon  and 
on  certain  exhibits  annexed  the  magistrate 
issued  a  warrant  for  the  arrest  of  the  relator, 
charging  him  with  a  criminal  contempt  of 
court  The  warrant  was  thereupon  delivered 
to  the  appellant  Gannon,  a  peace  officer,  who 
arrested  the  relator.  After  various  proceed- 
ings unnecessary  at  this  time  to  consider  In 
detail,  Gannon,  the  peace  officer,  was  served 
with  a  writ  of  habeas  corpus,  c»mmandlng 
him  to  bring  the  relator  before  Justice  Scott, 
of  the  Supreme  Court  and  a  writ  of  certiorari 
was  also  obtained  directed  to  Justice  Wyatt, 
of  the  Special  Sessions.  Upon  the  hearing 
of  the  Issues  an  order  was  made  dismissing 
the  writs  and  remanding  the  relator  to  the 
custody  from  which  he  was  taken.  Upon  ap- 
peal the  Appellate  Division  reversed  this  or- 
der with  a  divided  court 

The  relator  seeks  to  justify  his  refusal  to ' 
answer  under  article  1,  |  8,  of  the  Constitu- 
tion of  this  state,  which  provides  that  no  per- 
son "shall  be  compelled,  in  any  criminal  case, 
*o  be  a  witness  against  himself."  It  is  In- 
sisted on  behalf  of  the  people  that  the  wit- 
ness is  fully  protected  by  section  342  of  the 
Penal  Code,  and  should  have  been  compelled 
to  answer.  The  section  reads  as  follows: 
"No  person  shall  be  excnised  from  giving  tes- 
timony upon  any  Investigation  or  proceeding 
for  a  violation  of  this  chapter,  upon  the 
ground  that  such  testimony  would  tend  to 
convict  him  of  a  crime:  but  such  testimony 
cannot  be  leceived  against  him  upon  any 
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criminal  inTestlgatton  or  proceeding."     The 
relator  contends  that  this  section  does  not  af- 
ford liim  full  protection,  and  is  not  as  broad 
in  its  provisions  as  the  Constitution.    Const 
art.  1,  {  6.    Tills  constitutional  provision  is 
precisely  the  same  in  phraseology  as  the  fifth 
amendment  of  the  Constitution  of  the  United 
States.    The  same  language  is  also  found,  In 
substance,  in  many  of  the  state  Constitutions. 
Early  in  the  history  of  this  court,  in  Peo- 
ple ex  rel.  Hackley  v.  Kelly,  24  N.  X.  74, 
this  provision  of  the  state  Constitution  was 
construed;   the  court  holding  that  it  did  not 
protect  a  witness,  in  a  criminal  prosecution 
against  another  person,  from  being  compelled 
to  g:lve  testimony  which  implicates  him  in  a 
crime,  when  be  baa  been  protected  by  stat- 
ute against  the  use  of  such  testimony  on  his 
own  trial.    Judge  Denio  said  (pages  82,  83): 
"It  is  perfectly  well  settled  that,  where  there 
is  no  legal  provision  to  protect  the  witness 
against  the  reading  of  the  testimony  on  his 
own  trial,  he  cannot  be  compelled  to  answer. 
People  V.  Mather,  4  Wend.  229  [21  Am.  Dec. 
122],   and    cases    there    referred  to.     This 
course  of  adjudication  does  not  result  from 
any  judicial  construction  of  the   Constitu- 
tion, but  is  a  branch  of  the  common-law  doc- 
trine which  excuses  a  person  from  giving 
testimony  which  will  tend  to  disgrace  blm, 
to  charge  Iilm  with  a  penalty  or  forfeiture, 
or  to  convict  him  of  a  crime.    It  is,  of  course, 
competent  for  the  Legislature  to  cliange  any 
doctrine  of  the  common  law;  .but,  I  think, 
they  could  not  compel  a  witness  to  testify  on 
the  trial  of  another  person  to  facts  which 
would  prove  Umself  guilty  of  a  crime  with- 
out  indemnifying    blm    against   the   couse-' 
quences,  I)ecause,  I  think,  as  h&n  been  men- 
tioned, that  by  legal  construction  the  Con- 
stitution would  be  found  to  forbid  it.    But 
It  is  proposed  by  the  appellant's  counsel  to 
push  the  construction  of  the  Constitution  a 
step  further.     A  person  Is  not  only   com- 
pellable to  be  a  witness  against  himself  in 
bis  own  cause,  or  to  testify  to  the  truth  In  a 
prosecution   against  another   person,   where 
the  evidence  given,  if  used  as  his  admission, 
might  tend  to  convict  himself  if  he  should  be 
afterwards  prosecuted,  but  he  is  still  privi- 
leged from  answering,  though  be  is  secured 
from  his  answers  being  repeated  to  bis  preju- 
dice on  another  trial  against  himself.    It  is 
■no  doubt  true  that  a  precise  account  of  the 
circumstances  of  a  given  crime  would  afford 
a  prosecutor  some  facilities  for  fastening  the 
guilt  upon  the  actual  offender,   though  be 
were  not  permitted  to  prove  snob  account 
upon  the  trial.     The  possession  of  the  cir- 
cumstances might  point  out  to  bim  sources 
of  evidence  which  be  would  otherwise  be 
ignorant  of,  and  in  this  way  the  witness 
might  be  prejudiced.*    But  neither  the  law 
nor  the  Constitution  is  so  sedulous  to  screen 
the  guilty  as  the  argument  supposes.     If  a 
man   cannot   give   evidence    upon   the    trial 
of  another  person  without  disclosing  circum- 
stances which  will  make  bis  own  guilt  ap> 


parent,  or  at  least  capable  of  proof,  though 
his  account  of  the  transactions  should  nev- 
er be  used  as  evidence,  It  is  the  misfortune 
of  bis  condition,  and  not  any  want  of  hu- 
manity in  the  law." 

We  thus  liave  a  clear  interpretation  of  the 
constitutional  provision  which  reads  that 
"no  person  can  be  compelled,  in  any  crim- 
inal case,  to  be  a  witness  against  himself," 
as  follows:  That  the  words  "any  criminal 
case"  mean  a  criminal  case  against  the  wit- 
ness; that  tbe  prohibition,  "no  person  can  be 
compelled  *  *  *  to  be  a  witness  against 
himself,"  Is  fnlly  satisfied  when  the  evi- 
dence of  a  witness  taken  on  the  trial  of 
another  person  is  held  to  be  Inadmissible  on 
his  own  criminal  prosecution;  and  the  fact 
that  bis  evidence  on  the  trial  of  another 
];>erson  may  afford  the  public  prosecutor  some 
facilities  for  fastening  tbe  guilt  upon  him- 
self does  not  permit  blm  to  be  silent  It  is 
clear,  if  this  case  Is  to  be  regarded  as  con- 
taining a  correct  exposition  of  the  constitu- 
tional provision  tmder  review,  that  tbe  re- 
lator should  have  been  required  to  answer 
tbe  questions  propoimded  to  blm,  as  his  pro- 
tection, alike  under  tbe  Constitution  and  the 
statute,  is  confined  to  the  single  provision 
that  bis  evidence  cannot  be  received  against 
him  In  any  criminal  investigation  or  pro- 
ceeding. Tbe  opinion  in  People  ex  rel.  Hack- 
ley  V.  Kelly,  supra,  was  vfrltten  by  a  dis- 
tinguished jurist,  whose  learning  and  ability 
have  placed  him  among  the  great  judges  of 
this  state  who  now  rest  from  their  labors. 
It  is  with  no  little  hesitation  that  tills  court 
feels  constrained  to  adopt  a  less  technical 
and  more  liberal  interpretation  of  this  brief 
provision  of  tbe  Constitution.  As  we  have 
already  pointed  out,  tbe  fifth  amendment  to 
tbe  Constitution  of  tbe  United  States  con- 
tains the  precise  language  of  our  state  Con- 
stitution now  under  review.  In  Brown  ▼. 
Walker,  161  U.  S.  591,  606,  16  Sup.  Ct  644. 
650,  40  L.  Ed.  819,  tbe  Supreme  Court  of  tbe 
United  States  said:  "It  is  true  that  the  fifth 
amendment  to  the  Constitution  of  the  United 
States  does  not  operate  upon  a  witness  tes- 
tifying in  the  state  courts,  as  tbe  first  eight 
amendments  to  the  Constitution  of  tbe  United 
States  are  limitations  only  upon  tbe  powers 
of  Congress  and  the  federal  courts,  and  are 
not  applicable  to  tbe  several  states,  except 
so  far  as  the  fourteenth  amendment  may 
have  made  them  applicable.  Barron  v.  Bal- 
timore, T  Pet  243  [8  L.  Ed.  672];  Fox  v. 
Ohio,  6  How.  [U.  S.]  410  112  L.  Ed.  213]; 
Withers  V.  Buckley,  20  How.  [U.  S.]  84  [15 
li.  Ed.  816];  Twltchell  v.  Commonwealth,  7 
Wall.  321  [19  L.  Ed.  223];  Pressor  v.  Illinois, 
116  U.  S.  252  [C  Sup.  Ot  680,  29  L.  Ed.  615]." 
It  therefore  follows  that  while  the  case  (o 
which  we  are  about  to  refer  of  Counselman 
V.  Hitchcock,  142  U.  S.  547.  12  Sup.  Ct  195, 
35  Ii.  EU.  1110,  may  not  be  binding  as  an 
authority  upon  this  court,  yet  Its  reasoning 
la  most  persuasive,  and  has  been  followed  in 
several  states  of  tbe  Union  whose  Oonst]ta> 
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tions  contain  a  similar  provision  to  the  one 
under  consideration.  Smith  t.  Smith,  116 
N.  C.  38(5,  21  S.  B.  196;  Ex  parte  Cohen,  104 
Cal.  524,  38  Pac.  364,  26  L.  R.  A.  423,  43  Am. 
St  Bep.  127;  Ex  parte  Amot  Carter,  166  Mo. 
604,  66  S.  W.  540,  57  L.  R.  A.  654;  Mls- 
klmina  v.  Shaver  (Wyo.)  58  Pac.  411,  49  L.  R. 
A.  831.  See,  also,  Emery's  Case,  107  Mass. 
172,  9   Am.  Rep.  22. 

In  Oounselman  v.  Hitchcock,  supra,  it  was 
held  that,  where  a  person  was  under  exam- 
ination before  a  grand  jury  in  an  investiga- 
tion into  certain  alleged  violations  of  the 
Interstate  commerce  act,  he  is  not  obliged 
to  answer  questions  where  he  states  that  his 
answers  might  tend  to  criminate  him,  al- 
though section  860  of  the  United  States  Re- 
vised Statutes  [U.  S.  C5omp.  St  1901,  p.  661] 
provides  that  no  evidence  given  by  him  shall 
be  in  any  manner  used  against  him  In  any 
court  of  the  United  States  in  any  criminal 
proceeding.  The  case  before  the  grand  Jury 
was  a  criminal  case.  The  meaning  of  the 
constitutional  provision  is  not  merely  that  a 
person  shall  not  be  compelled  to  be  a  wit- 
ness against  himself  in  a  criminal  prosecu- 
tion against  himself,  but  its  object  is  to  in- 
sure that  a  person  shall  not  be  compelled, 
when  acting  as  a  witness  In  any  Investiga- 
tion, to  give  testimony  which  may  tend  to 
show  that  he  himself  has  committed  a 
crime.  Mr.  Justice  Blatchford,  writing  for 
the  coiui:,  said  (page  562,  142  U.  S.,  page 
198,  12  Sup.  Ot.,  35  L.  Ed.  1110):  "It  Is 
broadly  contended  on  the  part  of  the  appel- 
lee that  a  witness  Is  not  entitled  to  plead 
the  privilege  of  silence,  except  in  ft  criminal 
case  against  himself;  but  such  Is  not  the 
language  of  the  Constitution.  Its  provision 
Is  that  no  person  shall  be  compelled  in  any 
criminal  case  to  be  a  witness  against  him- 
self. This  provision  must  have  a  broad  con- 
struction In  favor  of  the  right  which  it  was 
Intended  to  secure.  The  matter  under  in- 
vestigation by  the  grand  jury  in  this  case 
wa&  a  criminal  matter,  to  inquire  whether 
there  had  been  a  criminal  violation  of  the 
Interstate  commerce  act.  If  Counselman  had 
been  guilty  of  the  matters  inquh-ed  of  In  the 
questions  which  he  refused  to  answer,  be 
himself  was  liable  to  criminal  prosecution 
under  the  act.  The  case  before  the  grand 
jury  was,  therefore,  a  criminal  case.  The 
reason  given  by  Counselman  for  his  refusal 
to  answer  the  questions  was  that  his  answers 
might  tend  to  criminate  him,  and  showed 
that  his  apprehension  was  that,  If  he  answer- 
ed the  questions  truly  and  fully  (as  he  was 
bound  to  do  If  he  should  answer  them  at  all), 
the  answers  might  show  that  he  had  commit- 
ted a  crime  against  the  Interstate  commerce 
act  for  which  he  might  be  prosecuted.  His 
answers,  therefore,  would  be  testimony 
against  himself,  and  he  would  be  compelled 
to  give  them  in  a  criminal  case.  It  Is  im- 
possible that  the  meaning  of  the  constitu- 
tional provision  can  only  be  that  a  person 
shall    not   be   compelled   to   be   a    witness 


against  himself  In  a  criminal  proceeding 
against  himself.  It  would  doubtless  cover 
such  cases,  but  It  Is  not  limited  to  them. 
The  object  was  to  insure  that  a  person  should 
not  be  compelled,  when  acting  as  a  witness 
in  any  Investigation,  to  give  testimony  which 
might  tend  to  show  that  he  himself  had  com- 
mitted a  crime."  At  page  564,  142  U.  S., 
page  198,  12  Sup.  Ct,  35  I*  Ed.  1110,  the 
learned  judge  continues:  "It  remains  to 
consider  whether  section  860  of  the  Revised 
Statutes  [U.  S.  Comp.  St  1901,  p.  661]  re- 
moves the  protection  of  the  constitutional 
privilege  of  CX>unselman.  That  section  must 
be  construed  as  declaring  that  no  evidence 
obtained  from  a  witness  by  means  of  a  Ju- 
dicial proceeding  shall  be  given  in  evidence 
or  in  any  manner  used  against  him  or  his 
property  or  estate  in  any  court  of  the  United 
States  in  any  criminal  proceeding,  or  for  the 
enforcement  of  any  penalty  or  forfeiture.  It 
follows  that  any  evidence  which  might  have 
been  obtained  from  Counselman  by  means  of 
his  examination  before  the  grand  jury  could 
not  be  given  in  evidence  or  used  against  him 
or  his  property  in  any  court  of  the  United 
States  in  any  criminal  proceeding  or  for  the 
enforcement  of  any  penalty  or  forfeiture. 
This,  of  course,  protected  himself  against  the 
use  of  his  testimony  against  him  or  his  prop- 
erty in  any  prosecution  against  him  or  his 
property  In  any  criminal  proceeding  In  a 
court  of  the  United  States.  But  It  had  only 
that  effect  It  could  not,  and  would  not, 
prevent  the  use  of  his  testimony  to  search 
out  other  testimony  to  be  used  in  evidence 
against  him  or  his  property  In  a  criminal  pro- 
ceeding in  such  court  It  could  not  pre- 
vent the  obtaining  and  the  use  of  wit- 
nesses and  evidence  which  should  be  attribu- 
table directly  to  the  testimony  he  might  give 
imder  compulsion,  and  on  which  he  might 
be  convicted,  when  otherwise,  and  if  he  had 
refused  to  answer,  he  could  not  possibly  have 
been  convicted."  The  court  thereupon  held 
that  section  800  of  the  United  States  Revised 
Statutes  [U.  S.  Oomp.  St  1901,  p.  661]  is  not. 
coextensive  with  the  constitutional  provi- 
sion, and  that  It  was  a  reasonable  construc- 
tion of  the  provision  that  the  witness  is  pro- 
tected from  being  compelled  to  disclose  the 
drcimistances  of  his  offense,  or  the  sources 
from  which  or  the  means  by  which  evidence 
of  Its  commission  or  of  his  connection  with 
It  may  be  obtained  or  made  effectual  for 
his  conviction,  without  using  his  answers  as 
direct  admissions  against  him.  Judge  Blatch- 
ford stated  that  the  court  could  not  yield 
assent  to  the  views  expressed  by  the  Court 
of  Appeals  of  New  York  tn  People  ex  rel. 
Hackley  v.  Kelly,  supra. 

We  are  of  opinion  that  the  construction 
given  to  the  very  clear  and  plain  words  of 
the  Constitution  In  Counselman  v.  Hitchcock 
Is  reasonable,  fair,  and  accords  a  witness 
only  such  protection  as  the  plain  letter  of 
the  Constitution  confers.  If  this  is  not  the 
proper  construction,  the  witness   might  be 
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required  to  disclose  clrcnmBtances  that  would 
enable  the  public  prosecutor  to  Institute  crim- 
inal proceedings  against  him  wherein  he 
might  be  convicted  without  reading  his  eTi- 
dence  taken  In  another  case.  The  language 
of  Chief  Justice  Marshall  In  the  Circuit  Court 
of  the  United  States  for  the  District  of  Vir- 
ginia (June,  1807)  In  Burr's  Trial  (1  Burr's 
Trial,  244),  on  the  question  whether  the  wit- 
ness was  privileged  not  to  accuse  himself, 
is  as  follows:  "If  the  question  be  of  such  a 
description  that  an  answer  to  it  may  or  may 
not  criminate  the  witness,  according  to  the 
purport  of  that  answer,  it  must  rest  with  him- 
self, who  alone  can  tell  what  It  should  be, 
to  answer  the  question  or  not  If  In  such  a 
case  he  may  say  upon  his  oath  that  bis  an- 
swer would  criminate  himself,  the  court  can 
demand  no  testimony  of  the  fact  •  •  • 
According  to  their  statement  (the  counsel  for 
the  United  States)  a  witness  can  never  re- 
fuse to  answer  any  question,  unless  that  an- 
swer, unconnected  with  other  testimony, 
would  be  sufficient  to  convict  him  of  crime. 
This  would  be  rendering  the  rule  almost  per- 
fectly worthless.  Many  links  frequently  com- 
pose that  chain  of  testimony  which  Is  nec- 
essary to  convict  any  individual  of  a  crime. 
It  appears  to  the  court  to  be  the  true  sense 
of  the  rule  that  no  witness  is  compellable 
to  furnish  any  one  of  them  against  himself. 
It  is  certainly  not  only  a  possible,  but  a  prob- 
able, case  that  a  witness  by  disclosing  a  sin- 
gle fact  may  complete  the  testimony  against 
himself,  and  to  every  effectual  purpose  ac- 
cuse himself  as  entirely  as  he  would  by  stat- 
ing every  circumstance  which  would  be  re- 
quired for  his  conviction.  That  fact  of  Itself 
might  be  unavailing,  but  all  other  facts  with- 
out It  would  be  insufficient  While  that  re- 
mains concealed  within  his  own  bosom  he 
is  safe,  but  draw  it  from  thence  and  he  is 
exposed  to  a  prosecution.  The  rule  which 
declares  that  no  man  is  compellable  to  accuse 
himself  would  most  obviously  be  Infringed  by 
compelling  a  witness  to  disclose  a  fact  of  this 
description.  What  testimony  may  be  pos- 
sessed, or  is  obtainable,  against  any  Individ- 
ual, the  court  can  never  know.  It  would 
seem,  then,  that  the  court  ought  never  to 
compel  a  witness  to  give  an  answer  which 
discloses  a  fact  that  would  form  a  necessary 
and  essential  part  of  a  crime  which  is  pun- 
ishable by  the  laws."  A  clearer  and  more 
cogent  statement  of  the  rule  it  would  be  diffi- 
cult to  find. 

It  Is  Insisted  by  the  counsel  for  the  re- 
spondent that  People  ex  rel.  Hackley  v.  Kelly 
was  overruled  in  People  ex  rel.  Taylor  v. 
Forbes,  143  N.  Y.  219.  38  N.  E.  303.  In  that 
case  there  was  no  statute  protecting  the  wit- 
ness In  the  use  of  his  testimony,  and  he 
having  refused  to  answer,  on  the  ground  that 
to  do  so-  would  tend  to  criminate  him,  this 
court  held  that  the  witness  was  In  such  a 
case  the  Judge  of  the  effect  of  answers  sought 
to  be  drawn  from  him,  and  that  nothing  short 
of  absolute  Immunity  from  prosecution  could 


take  the  place  of  the  constitutional  privilege. 
It  is  true  that  there  are  many  expressions  in 
the  opinion  of  the  court  indicating  Its  tend- 
ency to  depart  from  the  strict  rule  laid  down 
in  People  ex  rel.  Hacldey  v.  Kelly,  but  the 
case  is  not  precisely  in  point  The  reqtond- 
ent  also  cites  Matter  of  Peck,  167  N.  T.  891, 
60  N.  B.  775,  53  lu  R.  A.  888,  as  sustaining 
his  contention  that  People  ex  rel.  Hackley  v. 
Kelly  can  be  no  longer  regarded  as  authority. 
It  is  sufficient  to  say  of  the  case  cited  that 
the  point  now  under  consideration  was  not 
directly  presented,  but  in  the  opinion  Coun- 
selman  v.  Hitchcock  is  cited  with  approval 
as  sustaining  the  failure  of  the  holder  of  a 
liquor  tax  certificate  to  file  a  verified  answer 
In  proceedings  und»  the  liquor  tax  law.  It 
is  true  in  this  case,  as  in  the  one  last  cited, 
that  the  general  language  of  the  opinion  in- 
dicates the  tendency  of  the  court  to  depart 
from  the  rule  laid  down  in  People  ex  rel. 
Hackley  v.  Kelly. 

The  learned  assistant  district  attorney  In- 
sists that,  while  the  case  of  Counselman  v. 
Hitchcock  has  never  been  actually  overruled, 
the  .court  has  refused  to  extend  the  principle, 
and  has  repudiated  entirely  the  reasoning 
on  which  it  was  fouuded.  In  support  of  this 
contention  Brown  v.  Walker,  161  U.  8.  591, 
16  Sup.  Ct  644,  40  L.  Ed.  819,  is  cited.  That 
case  involved  the  construction  of  the  act  of 
1893  (Act  Feb.  11,  1803,  c.  83,  27  Stat  443 
[U.  8.  Comp.  St  1901,  p.  3173])  in  reference 
to  producing  books,  papers,  etc.,  before  the 
Interstate  commerce  commission.  The  court 
pointed  out  that  this  act  was  passed  in  view 
of  the  opinion  of  the  court  In  Counselman  v. 
Hitchcock,  to  the  effect  that  section  860  of 
the  United  States  Revised  Statutes  [U.  S. 
Comp.  St  1901,  p.  661]  was  not  coextensive 
with  the  constitutional  provision.  The  court 
held  In  substance  that  the  statute  of  1893 
was  coextensive  with  the  Constitution  in  the 
Immunity  that  It  offered  the  witness,  and 
that  he  was  deprived  of  his  constitutional 
right  thereby  and  must  answer  the  question. 
The  statement  by  way  of  criticism  of  Coun- 
selman V.  Hitchcock  is  as  follows  (page  600, 
161  n.  S.,  page  648,  16  Sop.  Ct,  40  L.  Ed. 
819):  "The  danger  of  extending  the  princi- 
ple announced  In  Counselman  v.  Hitchcock 
is  that  the  privilege  may  be  put  forward  for 
a  sentimental  reason,  or  for  a  purely  fanciful 
protection  of  the  witness  against  an  imagi- 
nary danger,  and  for  the  real  purpose  of 
securing  immunity  to  some  third  person,  who 
is  interested  in  concealing  the  facts  to  which 
he  would  testify.  Every  good  citizen  is 
bound  to  aid  In  the  enforcement  of  the  law, 
and  has  no  right  to  permit  himself,  under 
the  pretext  of  sliielding  his  own  good  name, 
to  be  made  the  tool  of  others,  who  are  de- 
sirous of  seeking  shelter  behind  his  priv- 
ilege." It  Is  doubtless  true  that  cases  may 
arise  where  the  mere  fact  of  the  witness 
asserting  that  to  answer  the  question  would 
tend  to  criminate  him  would  not  be  condur 
slve.    Where  the  court  can  see  that  the  re- 
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fusal  to  answer  la  a  mere  device  to  protect 
a  third  party,  and  that  the  witness  Is  in  no 
possible  danger  of  disclosing  facts  that  would 
lead  to  his  own  indictment  and  conTiction, 
an  answer  may  be  insisted  upon. 

The  decision  in  Brown  v.  Walker,  supra, 
in  oo  way  militates  against  the  construction 
of  the  Constitution  in  Counselman  t.  Hitch- 
cock. It  merely  argues  that  the  rule  might 
be  used  for  improper  purposes  and  to  shield 
the  guilty.  Any  general  rule  is  subject  to 
abuse,  and  the  court  will  be  always  yigliant 
to  see  that  it  is  not  employed  in  the  Interests 
of  fraud  and  to  secure  a  failure  of  Justice. 
It  is  clear  that  in  Counselman  v.  Hitchcock 
the  rule  was  properly  applied,  and  we  accord 
to  that  decision  our  full  approval.  This  dis- 
tinction Is  to  be  kept  in  mind  as  to  the  at- 
titude of  a  witness  before  the  court  where 
complete  statutory  protection,  coextensive 
with  tlie  constitutional  provision,  exists,  and 
where  It  is  lacking.  In  the  former  situation 
the  witness  Is  deprived  of  his  constitutional 
right  of  refusing  to  answer.  The  point  was 
decided  by  this  court  in  People  v.  Sharp,  107 
N.  Y.  427,  14  N.  B.  319,  1  Am.  St.  Rep.  851, 
and  by  the  Supreme  Court  of  the  United 
States  in  Brown  v.  Walker,  161  U.  8.  691, 
16  Sup.  Ct  644.  40  L.  Ed.  819.  We  adhere 
to  the  point  thus  decided. 

In  the  latter  situation,  where  statutory  im- 
munity does  not  exist,  which  was  dealt  with 
by  Chief  Justice  Marshall  in  language  al- 
ready quoted  (1  Burr's  Trial,  244),  it  rests 
with  the  witness  whether  he  will  answer  or 
not,  except,  as  we  have  pointed  out,  where 
the  refusal  is  clearly  n  fraudulent  device 
to  protect  a  third  party.  In  thus  extending 
the  rule  as  hitherto  laid  down  by  this  court, 
we  are  persuaded  that  the  complete  immuni- 
ty sought  to  be  afforded  the  citizen  by  the 
Constitution  from  being  a  witness  against 
himself  in  any  criminal  case  is  fully  secured. 
The  evolution  of  this  right  has  been  slow, 
indeed,  since  the  days  of  the  Star  Chamber 
In  England,  when  defendants,  on  a  refusal  to 
be  sworn  against  themselves,  were  whipped 
at  the  cart's  tail  and  pilloried,  had  ears  cut 
off  and  noses  slit,  were  fined  enormous  sums, 
and  imprisoned  for  years.  The  methods  of 
the  seventeenth  century  were  long  since  aban- 
doned, but  the  desire  to  elicit  from  a  sus- 
pected or  accused  person  evidence  that  would 
send  him  to  the  cell  or  the  scaffold  unfor- 
tunately survives,  and  this  court  has  in  recent 
years  been  called  upon  to  condemn  on  sev- 
eral occasions  modes  of  procedure  having 
that  end  in  view.  In  the  case  at  bar,  in 
view  of  the  principles  of  law  discussed,  the 
relator  was  Justified  in  refusing  to  answer 
the  questions  propounded  to  lilni  on  the 
eroond  that  the  answers  would  tend  to  crim- 
inate him.  It  is  (mite  Imposfsible  for  the 
court  to  say  to  what  extent  the  witness,  if  he 
answered,  would  be  criminated  or  placed  In 
Jeopardy.  He  might  l)e  subjected  to  proceed- 
ings involving  penalty  or  forfeiture.  He 
might  be  tried  and  convicted  as  a  common 


gambler,  which  Is  declared  by  statute  to  be 
a  felony.  All  this  might  be  accomplished 
without  using  bis  evidence  against  him,  if 
given  herein. 

We  assume,  as  did  the  Appellate  Division, 
that  it  is  not  contended  by  the  prosecution 
that  the  questions  which  the  rdator  refused 
to  answer  were  preliminary  in  character,  but 
rather  that  it  is  conceded  by  both  parties 
that  they  are  so  framed  as  to  call  for  a  de- 
cision on  the  merits. 

The  order  appealed  from  should  be  affirm- 
ed, with  costs,  the  writs  sustained,  and  the 
relator  discharged. 

GRAY,  J.  What  hesitation  I  have  In  agree- 
ing to  an  affirmance  is  because  the  effect 
of  our  decision  will  be  to  change  a  rule  of 
construction  which  was  early  laid  down  in 
this  state  in  People  ex  rel.  Ebickley  v.  Kelly, 
and  to  overrule  the  authority  of  that  case. 
I  find  no  decision  of  this  court  which  has 
gone  that  far.  But  the  rule  of  that  case, 
being  one  of  evidence  or  of  procedure,  may 
be  changed,  and  should  be  changed,  if  not 
consistent  with  the  enjoyment  of  the  full 
measure  of  the  citizen's  constitutional  rights. 
It  is  my  Judgment  that  the  reasoning  of  the 
opinion  of  the  ITnited  States  Supreme  Court 
In  Counselman  v.  Hitchcock  is  more  convin- 
cing, in  giving  a  construction  to  the  language 
of  the  constitutional  clause,  than  is  that  of 
this  court  as  expressed  in  its  opinion  In  the 
Hackley  Case.  I,  therefore,  am  willing  to 
place  this  court  In  accord  with  the  later  ex- 
pressed views  of  the  federal  tribunal.  I 
think  that  the  words  'In  any  criminal  case," 
which  are  used  in  the  constitutional  clause, 
are  entitled,  when  we  consider  the  moving 
principle  for  Its  incorporation  into  the  funda- 
mental law  of  the  state,  to  a  broader  con- 
struction than  was  accorded  to  them  in  the 
Hackley  Case.  If  the  interests  of  the  people 
are  deemed  to  require  it,  it  is,  of  course, 
quite  competent,  and  proper,  for  the  legisla- 
tive body  to  provide  for  an  exemption. of  the 
witness  from  liability  to  prosecution  as  broad 
In  Its  effect  as  is  the  constitutional  privilege. 

PARKER,  C.  J.,  and  O'BRIEN,  HAI(5hT, 
CUIiLEN,  and  WERNER,  JJ.  (and  GRAY,  J., 
In  memorandum),  concur  with  BABTLETT,J. 

Order  affirmed. 


(178  N.  Y.  289) 

PEOPLE  V.  ENNIS. 

(Court  of  Appeals  of  New  York.      Oct  27, 

1903.) 

MURDER— EVIDENCE— REVIEW. 

1.  Evidence  reviewed,  and  held  sufficient  to 
Rustoin  a  conviction  of  murder  in  the  first  de- 
gree. 

2.  In  the  absence  of  any  exception,  a  codvIo- 
tlon  of  murder  will  not  be  set  aside,  and  a  new 
trial  granted,  where  the  verdict  was  well  sup- 
ported by  the  evidence,  and  abundantly  estab- 
lished the  guilt  of  the  defendant. 
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Appeal  from  Kings  County  Court. 

William  H.  E>nuis  was  convicted  of  mur- 
der In  the  first  degree,  and  appeals.  AfDrm- 
ed. 

John  P.  Kelly,  John  T.  Norton,  and  J. 
Grattan  McMahon,  for  appellant.  John  F. 
Clarke,  Dist  Atty.  (Robert  H.  Roy,  of  coun- 
sel), (or  the  People. 

PER  CURIAM.  The  defendant  was  in- 
dicted for  the  murder  of  his  wife,  and,  be- 
ing tried  upon  the  charge,  was  found  guilty 
by  a  Jury  of  murder  in  the  first  degree. 
The  killing  Is  not  denied,  and  the  evidence 
upon  the  trial  showed  that  the  crime  was 
committed  under  circumstances  of  peculiar 
atrocity.  These  facts  appeared:  About  a 
year  after  the  marriage  of  the  defendant 
with  the  deceased,  and  after  the  birth  of 
their  child  In  September,  1901,  the  latter  left 
'her  husband,  went  to  her  mother's  resi- 
dence, and  dwelt  with  her  thereafter.  She 
then  commenced  an  action  for  separation 
upon  the  ground  of  cruel  and  inhuman  treat- 
ment A  Judgment  was  rendered  In  her  fa- 
vor by  default,  which  awarded  her  alimony, 
A  few  minutes  before  7  o'clock  on  the 
morning  of  the  14th  day  of  January,  1902, 
the  defendant  entered  the  residence  of  his 
mother-in-law,  went  to  her  room,  and,  while 
she  was  in  bed  with  his  infant  child,  apply- 
ing a  foul  epithet  to  her,  he  shot  her  in  the 
breast  with  a  revolver.  He  then  said  that 
he  was  going  to  shoot  his  wife,  and,  turning 
from  the  bed,  met  the  latter  coming  from 
the  adjoining  room.  He  told  her  that  he 
was  going  to  shoot  her,  struck  her,  threw 
her  down  upon  the  floor,  and,  disregarding 
her  entreaties  not  to  shoot  her,  or  that  she 
might  first  be  allowed  to  go  to  confession, 
shot  her  also  in  tl»e  breast,  with  the  result 
of  causing  immediate  death.  One  of  her 
sisters,  who  had  taken  up  the  child  from  the 
bed,  and  held  it  In  front  of  the  defendant,  in 
an  effort  to  prevent  the  shooting,  was  threat- 
ened herself  with  death  If  she  did  not  get 
out  of  the  way.  He  then  left  the  bouse, 
went  to  a  hotel,  and  was  there  arrested, 
while  asleep  in  bed.  He  stated  to  the  of- 
ficers who  arrested  him  that  he  knew  what 
he  had  done,  and  was  willing  to  suffer  for 
it,  and  he  expressed  his  regret  that  he  bad 
not  killed  his  mother-in-law.  He  subsequent- 
ly volunteered  similar  statements,  when  con- 
fronted vrlth  his  mother-in-law  in  the  hos- 
pital. The  only  defense  which  was  relied 
upon  at  the  trial  was  that  of  insanity.  Up- 
on that  issue  testimony  was  given  in  his  be- 
half by  relatives,  friends,  associates,  and 
medical  experts;  from  which  it  was  made  to 
appear  that  when  a  lad  he  had  received  in- 
juries in  his  head  from  a  fall;  that  there- 
after, and  in  later  life,  he  showed  symptoms 
of  being  afllicted  with  the  disease  of  epilep- 
sy, manifesting  Itself  at  times  in  convul- 
sions; and  that  he  had  delusions,  inducing 
acts  of  violence.    According  to  the  evidence 


of  the  various  lay  and  expert  witnesses  who 
testified  in  his  behalf,  whether  from  obser- 
vation or  from  examination,  they  believed 
him  to  be  of  unsound  mind,  and  to  t>e  a  para- 
noiac. As  against  the  evidence  thus  ad- 
duced upon  the  question  of  the  defendant's 
sanity,  the  people  introduced  other  evidence. 
In  the  testimony  of  medical  practitioners 
and  experts,  who  had  capacity  to  speak  ei- 
ther from  acquaintance  with  or  examinatiou 
of  the  defendant,  and  In  that  of  various  lay 
witnesses  who  were  acquainted  or  associated 
with  him.  According  to  the  evidence  of  the 
latter  class  of  witnesses,  he  had  been  ra- 
tional in  hia  conduct  for  several  years  prior 
to  the  date  of  the  occurrences  in  question, 
though  a  hard  drinker,  and  they  had  ob- 
served none  of  the  usual  epileptic  manifes- 
tations; whUe  according  to'  the  former  class 
he  was,  in  their  opinion,  not  an  epileptic, 
and  was  merely  shamming.  In  addition  to 
the  evidence  directed  towards  showing  the 
sanity  or  Insanity  of  the  defendant,  the  Ju- 
rors had  before  them  the  evidence  of  his 
conduct  prior  to  and  Immediately  following 
the  killing,  from  which*  they  were  warranted 
in  concluding  that  he  was  perfectly  rational, 
and  not  acting  under  the  Influence  of  any 
delusion  or  maniacal  attack.  Upon  the  ren- 
dition of  the  Judgment  of  separation  and  for 
alimony,  he  openly  declared  in  court  that 
he  would  "rot  in  Jail  before  he  would  give 
a  cent"  Shortly  before  the  killing  he  had 
declared  his  purpose  to  kUI  his  wife.  In  a 
letter  and  in  conversation.  In  the  evening 
of  the  day  before  he  was  in  a  liquor  saloon, 
and  cashed  a  check,  which  he  had  received 
from  the  sale  of  the  furniture  in  his  resi- 
dence. I>ater  In  the  evening,  and  until  near- 
ly 1  o'clock  in  the  morning,  he  was  drink- 
ing In  another  saloon,  and  In  conversation 
with  the  proprietor  of  the  saloon  Invited  him 
to  have  the  last  drink  he  would  ever  have 
with  him,  talked  about  hia  mother-in-law, 
and  said  he  would  put  a  bullet  in  her,  as 
she  had  made  all  the  trouble  between  him 
and  his  wife.  He  then  went  to  another 
barroom,  where  he  exchanged  some  of  his 
money  for  the  check  of  the  proprietor,  pay- 
able to  the  order  of  his  sister.  He  next 
appeared  In  the  residence  of  his  mother-in- 
law,  where,  under  the  circimistances  already 
narrated,  he  deliberately  shot  her,  and  then 
his  wife;  the  testimony  as  to  those  occur- 
rences being  given  by  his  mother-in-law  and 
the  two  sisters  of  his  wife,  who  were  pres- 
ent From  their  testimony  It  was  evident 
that  his  conduct  in  the  room  was  that  of  a 
man  intending  in  cold  blood  to  commit  mur- 
der, and  comprehending  fully  what  be  was 
doing  and  was  about  to  do.  Whether,  upon 
a  consideration  of  all  the  evidence  adduced, 
the  defendant  was  laboring  under  a  defect 
of  reason,  or  was  the  subject  of  an  epileptic 
attack,  was  a  question  for  the  determination 
of  the  Jurors  as  a  disputed  question  of  fact 
Their  verdict  is  conclusive  upon  us,  and  we 
do  not  see  how  they  could  have  well  reach- 
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ed  any  other  determination  upon  the  case 
than  tbey  did. 

The  defendant  does  not  present  to  as  any 
exception  tal^en  upon  the  trial  npon  which 
error  is  predicated,  as  warranting  the  re- 
versal ot  the  Judgment  of  conviction.  He 
ai^)eals  to  our  power  to  order  a  new  trial, 
in  the  absence  of  any  exceptions,  upon  the 
ground  that  a  review  of  the  record  shows 
that  justice  demands  It  We  have  review-" 
ed  the  record.  We  are  satisfied  that  the  evi-- 
dence  well  supported  the  verdict  of  the 
Jury;  that  It  abundantly  established  the 
guilt,  and  the  responsibility  of  the  defend- 
ant, and  that  his  substantial  rights  have 
not  been  prejudicially  affected.  The  power 
conf  eri-ed  upon  this  court  In  the  review  of  cap- 
ital cases  is  not  called  Into  exercise  by  the 
appearance  of  some  error  which  no  exception 
pointed  out,  and  which  cannot  be  seen  to 
have  affected  the  substantial  rights  of  the 
accused.  The  demands  of  justice  have  been 
satisfied  in  the  trial  which  has  been  had, 
and  upon  the  whole  case  we  reach  the  cou- 
closlon  that  no  sufScient  grounds  have  been 
presented,  and  none  exist,  to  justify  a  reversal 
of  the  Judgment  of  conviction. 

PARKER,  C.  J.,  and  GRAY,  OBRIEN, 
BAUTLETT,  HAIGHT,  MARTIN,  and  VANN, 
JJ.,  concur. 

Judgment  of  conviction  affirmed. 


(176  N.  T.  278) 

PEOPLE  V.  TOBIN. 

(Court  of  Appeals  of  New  York.     Oct.  27, 
1903.) 

MDRDER— EVIDENCE— INSANITY— EXAMINA- 
TION— INSTRUCTIONS— APPEIAL. 

1.  Evidence  held  sufficient  to  sustain  a  convic- 
tion of  murder  in  the  first  degree. 

2.  At  the  request  of  counsel  of  one  accused 
of  murder,  the  court,  at  the  time  the  indictment 
was  moved  for  trial,  appointed  two  physicians 
to  report  as  to  the  sunity  of  the  defendant,  and 
adjourned  the  trial  until  such  report  could  be 
made.  The  physicians,  after  examination,  re- 
ported that  the  defendant  was  sane,  in  which 
opinion  a  third  physician,  who  had  charge  of  de- 
fendant at  one  time,  concurred.  Held,  that  the 
court  was  justified  in  denying  a  motion,  based 
on  affidavits  of  the  defendant's  attorneys,  for 
a  commission,  under  Code  Cr.  Proc.  §  COS,  to  ex- 
amine the  defendant  as  to  his  sanity  at  the  time 
of  the  examination,  where  there  was  no  evidence 
to  controvert  the  report  of  the  medical  experts 
except  such  affidavits. 

3.  Instruction  on  a  trial  for  murder,  where 
the  defense  was  insanity,  that  the  general  ques- 
tion presented  was  whether  the  crime,  if  com- 
mitted, was  committed  by  a  sane  person,  and 
that  on  this  question  the  presumption  of  sanity 
and  the  evidence  are  both  to  he  cousidered.  and, 
if  a  reasonable  doubt  exists  as  to  whetlier  the 
person  is  sane  or  not,  he  is  entitled  to  the  ben- 
efit of  the  doubt,  is  sufficient. 

4.  Where  the  court  has  carefully  defined  "rea- 
sonable doubt,"  and  also  that,  if  there  is  a  rea- 
sonable doubt  of  accused's  sauity,  he  must  be 
given  the  benefit  of  the  doubt,  the  refusal  to 
charge  substantially  the  same  propositions  in 
the  ia^^guage  of  defendant's  counsel  is  not  error. 


5.  An  instruction  cannot  be  reviewed,  under 
Code  Cr.  Proc.  S  528,  in  the  absence  of  a  spe- 
cific exception  thereto,  where  the  court  is  satis- 
fied that  the  verdict  is  based  ou  clear  and  con- 
vincing evidence. 

Appeal  from  Supreme  Court,  Trial  Term, 
New  York  County. 

,  Thomas  Tobln  was  convicted  of  murder, 
and  appeals.    Afi3rmed. 

Henry  W.  Unger  and  Abraham  Levy,  for 
appellant.  William  Travers  Jerome,  Dist. 
Atty.  (Howard  S.  Gans,  of  counsel),  for  the 
People. 

VANN,  J.  The  homicide  which  Is  the  sub- 
ject of  this  appeal  occurred  on  the  27th  of 
September,  1902.  The  next  month  the  de- 
fendant was  indicted,  and  on  the  16th  of  De- 
cember following,  after  a  trial  which  lasted 
eight  days,  the  jury  found  him  guilty  of 
murder  In  the  first  degree,  and  Judgment  was 
pronounced  accordingly.  The  counsel  who 
conducted  the  trial  are  entitled  to  the  thanks 
of  the  court  and  of  the  public  for  the  thor- 
ough investigation  made  and  the  prompt 
disposition  of  this  important  case. 

The  defendant  is  37  years  old,  and  has 
spent  about  19  years  of  bis  life  in  prison. 
The  offenses  for  which  be  was  thus  punish- 
ed were  crimes  against  property,  and  he  does 
not  appeor  to  bave  been  charged  with  a 
crime  against  the  person  until  the  present 
accusation  was  made  against  him.  In  Oc- 
tober, 1898,  he  was  transferred  from  the 
State  Prison  at  Dannemora,  where  1)6  was 
confined  for  grand  larceny,  to  the  Mattea- 
wan  Insane  Asylum,  for  custody  and  treat- 
ment as  an  Insane  convict.  On  the  13tti  of 
December,  1900,  he  was  returned  to  prison 
"as  recovered."  At  the  time  of  the  homicide 
be  was  employed  as  a  waiter  at  No.  38  West 
Twenty-Ninth  street,  in  the  city  of  New 
York,  known  as  the  "Empire  Oaf6,"  a  place 
of  resort  for  prostitutes  and  their  patrons. 
At  1  o'clock  on  the  morning  of  September 
27,  1902,  the  police,  according  to  their  cus- 
tom, cleared  the  place  of  all  occupants  ex- 
cept the  employes;  and  during  the  rest  of 
the  night  the  door  leading  fi^om  the  street 
to  the  first  floor  was  locked,  but  access  to 
the  premises  could  be  bad  through  a  Chinese 
restaurant  in  the  basement.  About  an  hour 
later,  James  Craft,  a  resident  of  Staten  Is- 
land, 46  years  of  age,  and  already  under  the 
influence  of  liquor,  entered  the  basement, 
where  a  prostitute  began  to  talk  with  him; 
and,  upon  the  suggestion  of  the  defendant, 
all  three  went  upstairs  into  the  caf&  The 
defendant  brought  in  beer  and  whisky  or- 
dered by  Graft,  who,  in  paying  therefor,  ex- 
hibited a  roll  of  bills  amounting  to  ?25  or 
$30.  After  that  all  the  employes  and  other 
persons  left  the  place,  some  though  the  ef- 
forts of  the  defendant,  except  himself.  Craft, 
and  McEneaney,  who  was  the  barkeeper. 
Craft  and  the  defendant  continued  to  drink 

f  5.  See  Criminal  Law,  vol.  IB.  Cent  Dig.  i  mt. 
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until  both  were  intoxicated,  and  at  about  6 
o'clock  in  the  morning  there  was  talk  be- 
tween them,  approaching  a  quarrel,  about 
some  change  claimed  to  be  due  after  pay- 
ing for  drinks.  After  this  discussluu  ended 
there  was  silence  for  about  20  minutes,  and 
McEneaney,  who  was  behind  the  bar,  where 
he  could  hear,  but  could  not  see,  what  was 
going  on,  testified  that  he  then  heard  a  thud, 
followed  by  a  fall.  Going  to  the  door,  he 
saw  Craft  on  the  floor,  bleeding  and  sense- 
less, and  the  defendant  was  Jumping  on  hlni, 
tearing  his  clothes  and  kicking  him.  Craft's 
face  was  swollen  and  covered  with  blood. 
McEneaney  went  over  to  the  defendant, 
pushed  him  away,  and  asked  him  what  he 
was  doing.  He  made  no  reply,  but  went 
downstairs,  while  McEneaney  tried  to  pour 
some  brandy  down  the  throat  of  the  injured 
man,  but  didi  not  succeed,  "because  his 
teeth  were  clinched."  During  his  effort  he 
got  some  blood  on  his  hands,  and  while  be 
was  washing  it  off  in  another  room  the  de- 
fendant returned,  seized  the  body  by  the  feet, 
and  was  dragging  it  downstairs,  the  head 
bumping  on  the  steps,  when  McEneaney  took 
hold  of  the  arms  and  helped  carry  the  man 
to  the  foot  of  the  stairs.  McEneaney  then 
said:  "Open  the  Chinese  door  and  give  him 
some  air."  The  body  was  put  down,  the  de- 
fendant went  Into  the  Chinese  restaurant, 
and  McEneaney  went  upstairs  for  some  more 
brandy;  and  on  his  return  the  defendant 
had  the  body  in  the  cellar  under  the  base- 
ment,- and  was  standing  over  it,  with  a 
butcher's  cleaver  in  his  hand.  The  head 
was  nearly  off,  and  the  defendant  struck 
the  body  once  with  the  cleaver"  in  the  pres- 
ence of  McEneaney,  who  asked  him  what  he 
was  doing,  and  pushed  him  back,  but  was 
told  to  mind  bis  own  business.  Ha  was 
afraid  the  defendant  was  going  to  hit  him, 
and,  when  told  to  take  off  his  shirt,  which 
was  bloody,  he  did  so,  in  fear  of  his  life; 
and,  as  the  shirt  came  off  over  his  head,  he 
pushed  Tobin  "with  shirt  and  all,"  and  ran 
upstairs.  He  put  on  his  coat  and  hat,  took 
a  drink,  picked  up  a  bottle  to  defend  himself, 
and  went  downstairs  quietly,  where  he  saw 
the  defendant  holding  the  head,  severed  from 
the  body,  in  his  hands,  and  walking  toward 
the  furnace  in  the  cellar.  He  then  ran  out 
of  doors,  called  a  cab,  drove  to  a  station 
house,  and  informed  the  police.  This  is  an 
outline  of  the  story  told  by  McEneaney,  who 
was  jointly  indicted  with  the  defendant,  but 
was  not  tried  with  him.  It  was  corroborated 
in  nearly  all  respects  by  the  testimony  of 
several  witnesses.  When  the  police  arrived 
they  found  the  body,  entirely  naked,  conceal- 
ed under  some  rubbish  in  the  cellar.  There 
was  a  pool  of  blood  two  feet  wide  near 
the  furnace,  with  a  trail  of  blood  leading  to 
the  furnace  door.  The  head  and  clothing, 
iialf  charred,  were  in  the  furnace,  where  a 
Are  had  been  kindled,  but  was  nearly  out,  as 
the  draft  did  not  work.  The  defendant  was 
found,  with  blood  on  his  hands  and  clothing, 


hiding  in  the  saloon.  He  had  in  his  pocket 
$36  In  bills,  besides  some  silver  and  coppers. 
A  cleaver,  old  and  with  a  rough  edge,  was 
picked  up  in  the  caf6,  and  was  identified  as 
one  kept  for  use  In  the  CSiinese  restaurant. 
The  pliysiclan  who  made  the  autopsy  found 
all  the  organs  of  the  body  in  a  healthy  condi- 
tion. Thirteen  different  blows  had  been 
struck  with  an  instrument  having  more  or 
less  of  a  sharpened  edge  before  the  head  had 
been  severed.  '  There  was  a  fracture  of  the 
skull,  which  would  probably  have  caused 
death  In  time;  but  the  surgeon  was  of  the 
opinion,  from  the  flow  of  blood  and  other 
physical  signs,  that  the  man  was  alive,  and 
the  heart  still  beating,  when  his  bead  was 
cut  off.  We  will  not  continue  this  painful 
narrative,  for  the  learned  counsel  for  the 
defendant  does  not  ask  us  to  review  the 
facts;  still  we  have  examined  them  with 
care,  and  find  that  the  evidence  sustains  the 
verdict,  including,  as  an  essential  part  there- 
of, that  the  defendant  was  sane  when  he 
committed  the  act  The  only  substantial 
contest  at  the  trial  was  over  the  sanity  of 
the  defendant,  and  upon  that  issue  the  weight 
of  evidence  was  with  the  people.  Four  ques- 
tions of  law  have  been  argued  before  us, 
which  we  will  now  consider. 

1.  On  tlie  4th  of  December,  1902,  when  the 
trial  of  the  indictment  was  moved,  the  coun- 
sel for  the  defendant  stated  that  they  be- 
lieved he  was  insane,  and  asked  the  court  to 
appoint  some  competent  physician  for  the 
purpose  of  making  an  examination  as  to  his 
mental  condition.  The  court  thereupon  ad- 
journed until  the  8th  of  December,  and  in 
the  meantime  the  justice  presiding  requested 
two  export  physicians,  of  long  experience  and 
high  standing,  to  examine  the  defendant 
and  report  as  to  his  sanity.  They  made  an 
examination,  and  reported  that,  in  their  judg- 
ment, the  defendant  was  sane;  and  a  third 
physician,  who  at  one  time  had  charge  of 
the  defendant,  concurred  in  that  opinion. 
When  the  court  met  pursuant  to  adjourn- 
ment, a  motion  was  made  in  behalf  of  the  de- 
fendant, based  upon  the  affidavits  of  his  attor- 
neys, for  a  commission,  pursuant  to  section 
058  of  the  Code  of  Criminal  Procedure;  but,  In 
view  of  the  report  of  the  experts  appointed 
by  the  court,  the  motion  was  denied.  The 
case  proceeded  to  trial,  and  It  is  now  claimed 
that  the  denial  of  the  motion  was  reversible 
error,  but  we  think  this  point  la  not  well 
taken.  The  statute  authorizes,  but  does  not 
require,  the  court  to  appoint  a  commission  to 
examine  "a  defendant  who  pleads  insanity," 
and  report  "as  to  his  sanity  at  the  time  of  the 
commission  of  the  crime";  or  when  "a  de- 
fendant in  confinement,  under  indictment," 
either  before  or  after  conviction,  appears  "to 
be  Insane,"  the  court  "may  appoint  a  'like 
commission  to  examine  him  and  report 
•  •  *  as  to  his  sanity  at  the  time  of  the 
examination."  Code  Cr.  Proc.  g  6o8.  When 
the  motion  In  question  was  heard,  no  plea 
of  insanity  had  been  made  by  the  defendant; 
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but  this  la  not  Important,  because  the  ap- 
plication was  for  a  report  as  to  liis  mental 
condition  at  the  time  of  tlie  proposed  exam- 
ination. The  court  'was  authorized  to  ap- 
point a  commission  for  this  purpose,  provid- 
ed the  defendant  appeared  to  be  insane  when 
the  motion  was  made.  Since  eminent  med- 
ical experts,  appointed  informally  upon  the 
suggestion  of  the  defendant's  counsel,  had 
within  a  day  or  two,  after  personally  ex- 
amining him,  reported  that  he  was  sane, 
bow  could  the  court  decide  that  he  appeared 
to  be  Insane,  when  no  evidence  was  present- 
ed to  show  It,  except  the  affidavits  of  the 
counsel  themselves,  who  did  not  claim  to  be 
experts,  and  who  presented  no  supporting' 
affidavit  from  any  physician?  Their  affida- 
vits contained  few  facts,  and  were  confined 
mainly  to  the  expression  of  their  own  opin- 
ions. The  facts,  excepts  the  confinement  of 
the  defendant  In  the  Matteawan  Asylum, 
related  to  acts  and  words  of  the  defendant 
which  may  have  been  feigned,  and  which  it 
Is  reasonable  to  believe,  la  view  of  the  testi- 
mony subsequently  given  at  the  trial,  were 
in  fact  feigned.  The  question  was  within 
the  sound  discretion  of  the  court,  and  we 
think  it  was  discreetly  exercised.  The  sub- 
ject was  thoroughly  discussed  In  a  recent 
case,  the  facts  of  which  were  so  analogous  as 
to  make  it  controlling.  People  v.  McEI- 
valne,  125  N.  Y.  596,  605,  26  N.  E.  929. 

2.  In  charging  the  Jury  upon  the  question 
of  insanity,  the  court  said:  "Sanity  being 
the  normal  and  usual  condition  of  mankind, 
the  law  presumes  that  every  Individual  Is  in 
that  state.  Hence  the  prosecutor  may  rest 
upon  that  presumption.  Without  other 
proof,  the  fact  Is  deemed  to  be  proved  prima 
facie.  Whoever  denies  this,  or  interposes  a 
defense  based  upon  Its  untruth,  must  prove 
it  The  burden,  not  of  the  general  Issue  of 
the  crime  by  a  competent  person,  but  the 
burden  of  overthrowing  the  presumption  of 
sanity  or  of  showing  insanity,  is  upon  the 
person  who  alleges  It.  And  if  evidence  !s 
given  tending  to  establish  insanity,  then  the 
general  question  Is  presented  to  the  court  and 
Jury  whether  the  crime,  if  committed,  was 
committed  by  a  person  responsible  for  his 
acts.  And  upon  this  question  the  presump- 
tion of  sanity  and  the  evidence  are  ail  to  be 
considered,  and  the  prosecutor  holds  the  af- 
firmative, and,  if  a  reasonable  doubt  exists 
as  to  whether  the  prisoner  is  sane  or  not, 
he  l8  entitled  to  the  benefit  of  that  doubt" 
The  counsel  for  the  defendant  claims  that 
it  was  error  to  Instruct  the  Jury  upon  the 
vital  question  In  the  case  that  the  presump- 
tion of  sanity  and  the  evidence  are  all  to  be 
considered.  He  argues  that  the  function  of 
the  presumption  with  which  the  trial  starts 
ia  ended  when  evidence  has  been  given  tend- 
ing to  show  that  the  defendant  Is  Insane; 
that  thereupon  the  presumption  becomes 
functus  officio,  and  the  case  proceeds  as  If  it 
bad  nevfri'  existed;  that  the  burden  of  proof 
thus  thrown  npon  the  prosecuting  officer  re- 


quires him  to  establish  sanity  by  evidence, 
without  any  aid  from  the  dead  presumption, 
which  is  not  evidence;  that  the  only  use 
of  the  presumption  Is  to  relieve  the  people 
of  the  necessity  of  proving  sanity  In  the  first 
Instance,  and  when  It  has  been  overthrown 
by  evidence  for  the  defendant,  while  the 
Jury  may  consider  It,  they  ate  not  required 
to,  and  should  not  be  told  by  the  court  that 
it  Is  their  duty  to.  This  point  was  not  rais- 
ed by  an  exception,  and  the  portion  of  the 
charge  above  quoted  was  taken  verbatim  et 
literatim  from  the  opinion  in  Brotherton  v. 
People,  75  N.  Y.  159,  162.  That  case  has 
been  cited  and  followed  so  faithfully  for  a 
quarter  of  a  centtiry  both  by  trial  courts  and 
appellate  courts,  including  ourselves,  that 
we  regard  it  as  the  established  law  of  the 
state;  and,  while  we  appreciate  the  argu- 
ment of  counsel  upon  the  subject,  discussion 
is  foreclosed,  for  the  question  is  not  open  to 
consideration. 

3.  The  defendant  asked  the  court  to  charge 
the  Jury  that,  U  they  "entertained  a  reason- 
able doubt  from  the  evidence  In  the  case  as 
to  the  sanity  or  Insanity  of  the  defendant 
at  the  time  of  the  commission  of  the  act 
charged  in  the  indictment,  he  Is  entitled  to 
the  benefit  of  that  doubt,  and  must  be  ac- 
quitted." The  court  declined  to  vary  his 
charge,  and  an  exception  was  taken.  In  the 
body  of  the  charge  the  court  carefully  de- 
fined "reasonable  doubt,"  and  told  the  Jury, 
among  other  things,  that  "whether  the  de- 
fendant killed  Craft  Is  a  question  of  fact 
which  you  must  determine  from  all  the  evi- 
dence In  the  case,  and  that  must  be  estab- 
lished beyond  a  reasonable  doubt"  "If  the 
people  have  failed  to  establish  by  the  evi- 
dence, beyond  a  reasonable  doubt,  that  there 
was  premeditation  and  deliberation,  then  the 
prisoner  Is  entitled  to  the  benefit  of  that 
doubt."  "Before  you  can  find  the  defendant 
guilty  of  murder  In  the  first  degree,  it  is  nec- 
essary that  the  facts  should  satisfy  you  be- 
yond a  reasonable  doubt  that  the  defendant 
struck  the  deceased  with  a  deadly  weapon, 
and  that  he  had  in  his  mind  at  the  time  he 
struck  the  blow  or  blows,  or  beheaded  him, 
a  deliberate  and  premeditated  design  to  kill 
him."  "You  must  be  convinced  of  the  pris- 
oner's guilt  beyond  a  reasonable  doubt. 
•  •  •"  "If  you  are  satisfied  beyond  a 
reasonable  doubt  of  the  guilt  of  the  prisoner, 
it  will  be  your  duty  to  say  so."  "If  a  rea- 
sonable doubt  exists  as  to  whether  the  pris- 
oner is  sane  or  not,  he  Is  entitled  to  the  bene- 
fit of  that  doubt"  "But  it  all  rests  upon 
your  good  Judgment  to  determine  •  •  .  • 
whether  this  defendant  knew  the  nature  of 
the  crime  that  he  was  committing— whether 
he  knew  that  he  was  doing  a  wrongful  act 
or  not.  If  you  entertain  a  reasonable  doubt 
upon  that  point,  he  is  entitled  to  the  benefit 
of  that  doubt."  "If  you  reach  the  conclu- 
sion from  the  evidence  that  the  defendant  is 
innocent,  it  is  your  duty  to  acquit  him;  but, 
on  the  other  hand,  It  you  come  to  the  con- 
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elusion  from  the  evidence,  beyond  a  reasona- 
ble doubt,  that  tbe  defendant  committed  the 
crime,  and  that  he  was  sane  -when  he  com- 
mitted It,  then  It  is  your  duty  to  find  him 
guilty."  At  the  close  of  the  charge  the 
counsel  for  defendant  aslied  the  court  to 
Instruct  the  Jury  that  "when  the  defense  of 
insanity  was  interposed  in  this  case,  and 
throughout  the  case,  this  defendant  Is  en- 
titled to  the  benefit  of  the  reasonable  doubt 
resting  upon  the  question  of  Insanity."  The 
court  remarlied  that  he  had  charged  that, 
and,  when  further  asked  to  charge  it  in  those 
words,  said  It  was  unnecessary,  but  added, 
"I  charge  the  Jury  that.  If  they  have  a  rea- 
sonable doubt  as  to  his  sanity,  be  Is  entitled 
to  the  benefit  of  that  doubt"  The  learned 
justice  further  said:  "Gentlemen,  after  the 
insanity  Is  first  established,  or  the  defend- 
ant's witnesses  give  testimony  tending  to 
show  that  the  defendant  is  Insane,  it  then 
devolves  upon  the  people  to  satisfy  you  be- 
yond a  reasonable  doubt  that  at  the  time  he 
committed  the  homicide  he  was  sane."  Up- 
on the  request  of  the  defendant,  he  also 
charged  "that  the  defense  of  insanity  inter- 
posed here  by  the  defendant  need  not  be 
proven  beyond  a  reasonable  doubt."  Then 
followed  the  request  with  reference  to  which 
the  exception  was  taken.  It  is  claimed  that 
the  court  did  not  make  it  clear,  while  tbe 
request  did,  that  the  defendant  should  l)e 
acquitted  if  the  Jury  had  a  reasonable  doubt 
as  to  his  sanity.  It  would  be  very  remarka- 
ble If  the  Jury  failed  to  understand  the  ef- 
fect of  a  reasonable  doubt,  and  that,  if  they 
entertained  It  as  to  any  one  of  the  various 
elements  of  guilt,  they  should  acquit  the  de- 
fendant. How  could  they  give  him  the  bene- 
fit of  a  reasonable  doubt,  as  they  were  re- 
peatedly told  to  in  certain  contingencies,  ex- 
cept by  acquitting  him?  They  were  told 
what  the  people  were  bound  to  show  beyond 
a  reasonable  doubt  in  order  to  convict,  and 
that  the  defense  of  Insanity  relied  upon  by 
the  defendant  need  not  be  proved  beyond  a 
reasonable  doubt.  How  could  they  observe 
these  directions,  or  give  any  effect  to  them, 
except  by  finding  a  verdict  of  acquittal.  If 
a  reasonable  doubt  existed  in  their  minds  us 
to  the  sanity  of  the  defendant?  We  find  no 
error  here,  for  the  court,  as  we  have  repeat- 
edly held,  was  not  bound  to  charge  in  the 
language  of  counsel,  provided  the  substance 
of  the  request  was  fairly  covered,  as  we  think 
it  was.  People  v.  Palilster,  138  N.  Y.  601, 
33  N.  E.  741. 

4.  It  is  further  claimed,  although  the  point 
was  not  raised  by  an  exception,  that  it  was 
error  for  the  court  to  charge  that  it  was  not 
"necessary  that  every  circumstance  should 
be  proved  beyond  a  reasonable  doubt."  The 
court  did  not  mean  by  this  that  every  cir- 
cumstance constituting  a  link  In  the  chain 
of  circumstances  necessary  to  establish  "the 
fact  of  killing  by  the  defendant"  need  not  be 
proved  beyond  a  reasonable  doubt,  but  that 
every  Incidental  circumstance,  such  as  those 


bearing  upon  the  probabilities  that  the  main 
circumstances  were  true,  or  that  every  fact 
essential  to  convict,  such  as  "the  death  of 
the  person  alleged  to  have  been  killed,"  need 
not  be  proved  beyond  a  reasonable  doubt 
Pen.  Code,  §  181.  Moreover,  it  Is  to  be  re- 
marked that  only  errors  raised  by  exception 
require  a  new  trial,  and  It  is  only  when  wo 
are  satisfied  that  the  verdict  was  against 
the  weight  of  evidence  or  against  law,  ur 
that  Justice  requires  a  new  trial,  that  we  are 
permitted  to  reverse,  whether  an  exception 
shall  have  been  taken,  or  not,  in  the  court 
below.  Code  Cr.  Proc.  i  628.  In  this  case 
we  think  the  verdict  was  right,  and  that  it 
was  based  upon  evidence  that  is  clear  and 
convincing.  We  do  not  think  that  It  was 
against  the  weight  of  evidence  or  against 
law,  or  that  Justice  requires  a  new  trial; 
and  hence,  owing  to  the  absence  of  an  ex- 
ception, we  are  not  at  liberty  to  exercise  a 
discretion  confided  to  us  for  the  protection  of 
persons  under  sentence  of  death,  as  to  whose 
guilt  we  may  have  some  doubt.  Exceptions 
are  still  necessary,  notwithstanding  the  stat- 
ute, to  fully  protect  the  rights,  and  especially 
the  technical  rights,  of  a  person  on  trial,  even 
for  a  capital  oftense.  This  is  just,  for.  tf  an 
exception  is  taken,  the  court  warned  df  the 
challenge,  may  correct  the  error  on  the  spot 
and  thus  avoid  the  expense  and  delay  in- 
volved in  case  a  new  trial  should  be  ordered. 
As  we  find  nothing  to  justify  a  reversal, 
the  Judgment  must  be  affirmed. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN. 
BARTLETT,  HAIGHT,  and  MARTIN,  JJ., 
concur. 

Judgment  of  conviction  affirmed. 


cm  N.  T.  299) 

DYKMAN  et  al.  v.  UNITED  STATES  LIFE 

INS.  CO. 

(Court  of  Appeals  of  New  York.     Oct  30, 

1901) 

SUIT  IN  EQUITY— RIGHT  TO  JURY  TRIAL. 

1.  An  action  by  executors  to  set  aside  a  con- 
tract of  aunuity  between  a  decedent  and  a  life 
insurance  company,  and  to  recover  the  amount 
paid  for  the  annuity,  with  interest  less  the 
amount  of  annuities  paid,  with  interest  there- 
on, la  an  action  for  relief  in  equity,  so  that 
plaintiffs  are  not  entitled,  under  Code  Civ. 
Proc.  i  968,  to  a  trial  by  jury  as  a  matter  ot 
right. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Second  Department 

Action  by  William  N.  Dykman  and  others, 
as  executors  of  Edward  T.  Hunt  against  the 
United  States  Life  Insurance  Company.  From 
an  order  of  the  Appellate  Division  (81  N.  Y. 
Supp.  1129)  affirming  an  order  of  the  Special 
Term  denying  a  motion  to  strike  the  action 
from  the  special  term  calendar,  and  send  It 
to  the  Trial  Term,  before  a  Jury,  pialntiflFB 
appeal    Affirmed. 


f  L  See  Jury,  vol.  St  Cant  Die.  }}  52,  TL 
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James  C.  Bergen  aud  John  K  Parsons,  for 
appellants.  Charles  'E.  Patterson  and  Donald 
B.  Toucey,  for  respondent 

BARTLETT,  J.  The  learned  counsel  for 
tbe  plaintiffs  Insists  that  the  complaint  sets 
forth  an  action  for  money  had  and  re- 
ceived, and  that  the  issues  are  triable  by  a 
Jury.  A  carefully  drawn  complaint,  covering 
nine  printed  pages,  sets  forth,  In  substance, 
that  plaintiffs'  testator,  within  five  months  of 
his  death,  purchased  an  annuity  of  the  de- 
fendant, when  be  had  long  been  addicted  to 
habits  of  gross  intemperance,  which  led  to  a 
diseased,  disordered,  irrational,  a.nd  unsound 
mental  condition,  of  which  defendant  had 
due  notice;  that  plaintiffs'  testator  paid  5100,- 
000  for  an  annuity  of  $7,640  during  life,  pay- 
able In  quarterly  payments  of  $1,910;  that 
one  quarterly  payment  was  paid,  and  before 
another  became  due  the  testator  died.  There 
are  other  allegations  in  the  complaint,  that 
need  not  be  referred  to  at  this  time. 

The  prayer  of  the  complaint  Is,  in  sub- 
stance: (1)  That  the  contract  of  annuity 
be  adjudged  void,  and  that  the  same  be  can- 
celed and  set  aside;  (2)  that  the  defendant 
be  adjudged  to  pay  to  the  plaintiffs  the  sum 
of  $100,000,  with  Interest,  less  any  sum,  with 
interest,  that  defendant  has  paid  out  under 
tbe  contract;   (3)  prayer  for  costs. 

This  is  an  action  in  equity,  praying  for 
relief  that  only  a  court  of  chancery  can 
grant.  The  learned  Ai^)ellate  Division  has 
certified  to  us  this  question:  "Are  the  plain- 
tiffs in  this  action,  upon  the  pleadings  here- 
in, entitled,  as  a  matter  of  right,  to  a  trial 
by  Jury,  under  the  provisions  of  section  968 
of  the  Code  of  Civil  Procedure?"  The  ques- 
tion is  answered  in  the  negative. 

Tbe  order  api»ealed  from  should  be  affirm- 
ed, with  costs. 

PAUKER,  a  J.,  and  O'BRIEN,  MARTIN, 
VANN,  and  WBRNBR,  JJ.,  concur.  OUL- 
LBN,  J.,  not  Bitting. 

Order  affirmed. 


(178  N.  T.  293) 

HALL  T.  CITY  OF  NEW  YORK  et  al, 

(Court  of  Appeals  of  New  York.      Oct.  27, 
1903.) 

AFPKAL— MODIFICATION  OF  JTJDaHBNT— 

PARTIES. 

1.  Where  a  claimant  in  an  action  to  forecloBe 
a  mechanic's  lien  appeals  from  a  judgment 
which  erroneously  does  not  give  his  claim  prior- 
ity over  the  others,  but  places  it  last  in  the  or- 
der of  parent,  and  certain  parties  are  not 
made  parties  to  the  appeal,  the  claim  should  be 
srlven  priority  over  those  claimants  as  to  whom 
he  has  perfected  the  appeal. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Action  by  Robert  S.  Hall  against  the  city 
of  New  York  and  others.  From  a  Judgment 
ot  tbe  Appellate  Division  affirming  a  Judg- 


ment in  favor  of  plaintiff  and  certain  of  the 
defendants  (79  N.  Y.  Supp.  979),  the  other  de- 
fendants appeal.    Modliied. 

John  Qulnn,  for  appellant  Western  Nation- 
al Bank.  George  L.  Rives,  Corp.  Counsel 
(James  McKeen,  of  counsel),  for  appellant 
city  of  New  York.  Frederick  P.  Bellamy  and 
I.  N.  Slevwrlght,  for  respondent  Hall.  Theo- 
dore S.  Rumney,  Jr.,  for  respondent  David  3. 
Dannat  et  al.  Clarence  Edwards,  for  re- 
spondent William  C.  Card.  John  T.  Sackett, 
for  respondent  Otto  B.  Reimer  Company. 
Robert  H.  Wilson,  for  respondent  Yellow 
Pine  Company.  James  F.  Qulgley,  for  re- 
spondent Christian  Zlesenlss. 

PER  CURIAM.  The  only  quesUons  which 
tbiQ  court  deem  It  necessary  to  consider  arise 
upon  the  appeal  of  the  Western  National 
Bank.  As  to  all  the  other  questions  involved, 
we  concur  in  the  conclusions  of  tbe  court 
below.  If  the  bank  had  properly  appealed 
to  that  court,  and  served  its  notice  of  ap- 
peal upon  all  the  parties,  it  is  obvious  that 
the  error  of  the  referee  in  subordinating  its 
claim  to  those  of  the  parties  who  had  filed 
mechanics'  liens  would  have  been  corrected. 
But  by  reason  of  its  negligence  in  that  re- 
spect the  learned  Appellate  Division  was  re- 
quired to  hold  that  it  could  not,  in  Justice 
to  the  other  parties,  either  reverse  the  Judg- 
ment entered  upon  the  referee's  report,  or 
modify  it  by  giving  to  tbe  claim  of  the  bank 
tife  full  preference  to  which  it  was  Justly  and 
legally  entitled.  This  conclusion  was  based 
upon  the  fact  that  tbe  Judgment  was  final 
and  binding  ujmn  the  bank,  which  had  not 
appealed  as  to  the  plaintiff.  The  court  be- 
low were  of  the  opinion  that.  If  it  could 
modify  the  Judgment  by  determining  the 
questions  between  the  remaining  parties  who 
were  before  the  court  without  working  In- 
justice to  those  whose  Interests  were  In- 
volved, it  would  be  its  duty  to  modify  it  in 
accordance  with  the  law.  In  that  It  was 
obviously  right.  It  was,  however,  of  the 
opmion  that  that  could  not  be  done,  either 
in  whole  or  in  part  We  think  otherwise, 
and  that  the  Judgment  can  be  modified  in 
part  without  injustice  to  any  of  the  parties. 
The  defendants  Zufall,  Yaeger,  and  Bo- 
gardus,  although  not  served  with  a  notice  of 
the  bank's  appeal,  were  preferred  lienors, 
and  their  claims  were  entitled  to  preference 
over  the  claims  of  all  the  other  lienors,  and 
were  therefore  superior  to  those  of  any  of 
the  other  parties.  Including  the  bank,  who 
did  not  appeal  as  to  them.  Oonsequently  the 
allowance  of  the  bank's  claim  would  not 
have  affected  them,  as  the  fund  was  entirely 
sufficient  to  pay  tbe  amount  of  their  liens 
as  well  as  the  claim  of  the  bank.  Under  the 
Judgment,  from  which  no  appeal  was  taken, 
the  plaintiff's  claim  was  also  superior  to  that 
of  the  bank.  Moreover,  the  plaintiffs  claim 
could  not  be  made  superior  to  those  of  the 
Yellow  Pine  Company,  Shuldlner,  or  Dannat 
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&  Pell,  wlthont  working  Injustice  to  them, 
and  bence  the  court  was  right  In  refusing 
to  modify  the  Judgment  so  far  as  It  would 
affect  their  claims.  But  as  the  claims  of 
Zieseniss,  Relmer  Company,  and  Card  were 
subsequent  to  that  of  the  plaintiff,  so  that 
they  would  not  be  affected  by  the  failure  of 
the  bank  to  appeal  as  against  the  plalntltC, 
and  as  the  bank  appealed  as  to  them,  we  are 
of  the  opinion  that  the  court  below  should 
have  modified  the  judgment  by  placing  the 
bank's  claim  in  the  order  of  payment  imme- 
diately after  the  plaintiff's,  and  that  the  pay- 
ment of  the  claim  of  the  bank  should  have 
been  given  preference  over  their  claims. 
Hence  we  conclude  that  the  Judgment  should 
have  been  modified  by  the  court  below  so  as 
to  provide  for  the  payment  of  the  various 
claimants  in  the  following  order:  Zufall, 
Yaeger,  Bogardus,  Yellow  Pine  Company, 
Shuldlner,  Dannat  &  Pell,  Robert  S.  Hall, 
Western  National  Bank,  Zieseniss,  Reimer 
Company,  Card. 

It  follows  that  the  judgment  should  be 
modified  in  accordance  with  these  views,  and, 
aa  thus  modified,  affirmed,  with  costs  to  all 
the  parties  to  be  paid  by  the  city  of  New 
York. 

PARKER,  C.  J.,  and  GRAY,  HAIGHT, 
MARTIN,  VANN,  CULLEN,  and  WERNER, 
JJ.,  concur. 

Judgment  accordingly. 
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CI^^Y  OP  NEW  YORK  v.  BAIRB  et  al. 

(Court  of  Appeals  of  New  York.     Oct.  20, 
1903.) 

MDNICIPAL  CORPORATIONS  —  CONTRACTOR'S 
BOND— ACTION— SETTLEMENT  OP  JUDGMENT 
—GOOD  FAITH— QUESTION  FOR  JURY. 

1.  The  city  of  New  York  sued  on  a  bond  giv- 
en as  a  substitute  for  moneys  retained  by  the 
comptroller  under  a  contract  for  laying  water 
mains  to  meet  claims  for  damages  which  might 
arise  from  the  negligence  of  the  contractor. 
A  judgment,  based  on  such  negligence,  was  ob- 
tained against  the  city  and  the  contractor,  and 
both  appealed.  The  city  settled  by  paying  less 
than  the  amount  of  the  judgment,  against  the 
protest  of  the  contractor,  leaving  the  judgment 
standing  against  the '  contractor,  all  without  the 
knowledge  of  the  surety.  The  ground  of  the 
settlement  was  the  advice  of  the  city  connsel 
that,  though  the  judgment  might  be  reversed. 
he  believed  a  greater  recovery  would  be  obtained 
on  a  second  hearing.  After  the  settlement  the 
city  sued  on  the  bond  given  at  the  time  of  the  ex- 
ecution of  the  contract  to  recover  the  full  amount 
paid  in  settlement  of  the  judgment.  Held  that, 
if  the  settlement  was  made  in  bad  faith,  with 
the  intent  of  injuring  both  the  contractor  and 
the  surety,  plaintiff  could  not  recover  without 
evidence  that  it  did  not  injure  sudi  parties,  or 
without  allowance  of  damages  if  they  were 
shown  to  exist. 

2.  Where,  in  an  action  by  a  city  on  a  con- 
tractor's bond  given  to  secure  it  against  the 
negligence  of  the  contractor,  it  appeared  that 
a  judgment  against  the  contractor  and  the  city 
had  been  settled  by  the  city,  the  question  wheth- 
er the  settlement  was  made  in  good  faith  was 
*  question  of  fact  for  the  jury. 


Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  the  city  of  New  York  against 
William  P.  Baird  and  others.  From  a  judg- 
ment of  the  Appellate  Division  (77  N.  Y. 
Supp.  446)  reversing  an  order  of  the  trial 
term  setting  aside  a  verdict  for  plaintiff  and 
granting  a  new  trial,  and  directing  Judginent 
for  plaintiff,  defendants  appeal.    Reversed. 

J.  Woolsey  Shepard^  and  Joseph  McBIroy, 
Jr.,  for  appellants.  George  L.  Rives,  Corp. 
Counsel  (Theodore  Connoly  and  Terence  Far- 
ley, of  counsel),  for  respondent. 

PARKER,  O.  J.  The  recovery  is  on  a 
bond  given  by  defendants  as  principal  and 
surety  conditioned  for  the  payment  and  sat- 
isfaction of  any  judgment  which  may  be  ob- 
tained in  an  action  brought  by  one  Kelly 
against  the  city  of  New  York.  Defendants 
insist  that  the  recovery  ought  not  to  stand 
because  (1)  as  to  defendant  Baird,  the  city, 
without  right,  made  a  settlement  with  Kelly, 
arid  caused  the  Judgment  to  be  satisfied  as  to 
it  against  the  protest  of  Baird,  who  Insisted 
that  an  appeal  taken  by  the  city  and  him- 
self was  well  taken,  and  should  be  prose- 
cuted to  the  end;  and  (2)  as  to  the  surety 
company,  that  It  was  entitled  to  notice  of  the 
settlement,  and  the  consequent  opportunity 
to  take  the  city's  place  and  prosecute  the  ap- 
peal. 

The  execution  and  delivery  of  the  bond 
upon  which  this  action  is  founded  was  in- 
duced by  these  circumstances:  Baird  tiad  a 
contract  with  the  city  of  New  York  for  lay- 
ing water  mains,  one  of  the  provisions  of 
which  was  that  he  would  indemnify  and  save 
harmless  the  city  of  New  York  against  and 
from  all  suits  and  actions  and  all  costs'  and 
damages  to  which  the  city  might  be  put  for 
or  on  account  of  any  injury,  or  alleged  in- 
Jury,  to  the  person  or  property  of  another 
resulting  from  negligence  in  the  performance 
of  the  work  or  in  guarding  the  same.  Dur- 
ing the  progress  of  the  work,  Kelly,  a  mem- 
ber of  the  fire  department,  drove  his  engine 
into  some  part  of  the  excavation.  It  was 
In  the  nighttime,  and  be  claimed  there  -were 
no  lights  to  warn  him  of  the  danger.  His 
injuries  were  very  serious,  and  very  prompt- 
ly he  commenced  an  action  against  the  con- 
tractor, Baird,  and  the  city  of  New  York; 
the  liability  of  the  latter  resting  t^on  its 
duty  to  keep  the  public  highway  in  a  safe 
condition  for  travel  while  the  work  was  in 
progress,  and  Its  failure  to  guard  the  street 
and  ditch.  Deming  v.  Terminal  Ry.  of  Buf- 
falo, 169  N.  Y.  1,  61  N.  E.  983,  88  Am.  St. 
Rep.  521.  Before  that  action  came  on  for 
trial,  Baird,  having  completed  his  contract, 
sought  to  obtain  from  the  comptroller  the 
balance  of  the  contract  price,  which  exceed- 
ed the  sum  of  $23,000.  But  the  comptroller, 
claiming,  aa  he  lawfully  might,  that  the  pro- 
visions in  the  contract  to  which  brief  refer- 
ence has  been  made  inured  to  the  benefit  of 


Digitized  Dy 


Google 


N.T.) 


CITY  OF  NEW  YORK  v.  BAIBD. 


365 


the  city,  and  entitled  It  to  retain  raflScIent 
of  the  moneys  due  the  contractor  to  indem- 
nify it  against  any  claim  made  against  it  by 
reason  of  the  contractor's  negligence  (Mans-, 
field  V.  Mayor,  etc.,  of  N.  Y.,  165  N.  Y.  208, 
58  N.  E.  889),  refused  to  pay  over  such  bal- 
ance. Negotiations  on  this  subject  resulted 
In  a  consent  by  the  municipal  authorities  to 
accept  a  bond  with  a  surety  company  as 
surety  for  $10,000,  conditioned,  as  has  al- 
ready been  noted,  for  the  payment  of  any 
Judgment  to  be  obtained  in  the  action,  upon 
the  glTing  of  which  the  mnnlcipal  author- 
ities paid  over  the  $25,000  to  Balrd.  The 
trial  of  Kelly's  action,  however,  disclosed 
that  the  Jury  took  a  very  different  view  of 
the  extent  of  the  injuries  received  by  Kelly 
from  that  fallen  by  Baird  and  the  representa- 
tives of  the  municipality,  for  their  verdict 
exceeded  $22,000.  After  the  entry  of  Judg- 
ment an  appeal  was  talcen  by  Balrd  and  the 
city.  Some  months  later,  and  while  the  ap- 
peals were  pending  undisposed  of,  the  city 
made  a  settlement  with  Kelly  by  which  it 
secured  a  reduction  of  the  Judgment  as 
against  It  by  something  more  than  $5,000. 
The  city,  having  paid  $7,500  in  excess  of  the 
amount  secured  by  the  bond,  then  brought 
this  action. 

Balrd  and  his  surety  Insist  that  the  city, 
liaving  taken  an  appeal,  was  bound  to  pros- 
ecute it  to  the  end,  although  the  result  to  the 
city  might  be  a  very  substantial  loss,  while 
the  view  of  the  city  authorities  seems  to  be 
tliat  the  dty  owed  no  duty  whatever  either 
to  the  principal  or  his  surety  in  the  bond, 
and  therefore  could  accept  as  final  any  Judg- 
ment rendered  in  that  action,  no  matter  how 
excessive  the'  damages,  or  how  many  the 
sabstantlal  errors  of  law  committed  by  the 
trial  court.  But  the  viewpoint  of  each  is 
partial,  and  quite  too  narrow,  we  think,  and 
fnr  that  reason,  doubtless,' is  unsupported  by  I 
authority.  In  Conner  v.  Reeves,  103  N.  Y. 
527,  9  N.  B).  439,  the  question  was  neither 
presented  by  the  record  nor  discussed  by 
the  counsel  or  the  court  whether  an  indem- 
nity can  pe  availed  of  by  one  depriving  the 
indemnitor  of  such  rights  of  appeal  as  the 
statute  undertakes  to  secure  to  all  litigants. 
Nor  was  such  a  question  presented  in  Wheel- 
er V.  Sweet,  13T  N.  Y.  435,  33  N.  E.  483,  al- 
though a  very  interesting  question  was  de- 
cided, namely,  that  while  a  Judgment  against 
a  sheriff,  obtained  In  due  course,  ordlnarll.v 
fixes  the  liability  of  the  indemnitors,  although 
not  parties,  and  without  notice  of  the  ac-  i 
tion,  at  the  same  time  good  faith  requires 
the  sheriff,  if  requested,  to  give  the  indemni- 
tors an  opportunity  to  present  a  defense, 
and,  if  this  is  refused,  or  prevented  by  his 
act,  he  may  not  say  that  the  indemnitors 
have  not  been  injtired,  or  that  the  Judgment 
determines  their  liability.  The  proposition 
decided  was  no  more  to  be  found  in  that 
bond  than  in  this  one,  but  it  was  read  into 
it  by  the  court,  and  furnished  a  precedent, 
of  which  many  more  could  be  found,  for  a 


like  reading  In  this  case  If  Justice  will  be 
thereby  promoted. 

The  excuse  offered  by  the  dty  anthoritles 
for  changing  their  position  after  taking  an 
appeal  is  that  Kelly's  counsel  came  to  them 
with  an  offer  of  compromise,  and,  while  the 
learned  assistant  corporation  counsel  was  of 
the  opinion  that  a  reversal  would  quite  likely 
result  from  the  appeal,  his  view  was  that 
the  reversal  would  be  on  technical  grounds, 
which  would  not  at  all  stand  in  the  way  of 
a  submission  of  the  case  to  a  Jury  on  a  new 
trial;  and  it  was  his  Judgment  titiat  as  large, 
"and  possibly  a  larger,  verdict  would  result. 
Therefore  he  deemed  It  his  duty  in  behalf  of 
the  city  to  secure  a  settlement  which  would 
reduce  the  amount  to  be  paid  as  much  as 
possible,  and  he  secured  a  settlement  by  the 
terms  of  which  the  city  i)ald  something  like 
$5,000  less  than  the  amount  of  the  Judgment 
against  It.  This  $5,000  reduction  did  not, 
however,  benefit  Balrd.  The  dty  took  care 
of  itself,  and  let  Baird  go,  although  the  record 
tends  to  show  that  not  only  did  the  dty  have 
this  $10,000  bond,  but  it  also  bad  a  bonc^ 
given  by  Baird  when  he  entered  into  the  con- 
tract, which  covenanted  for  faithful  perform- 
ance of  all  the  conditions  of  the  contract- 
and  against  the  sureties  upon  that  bond  it 
seems  the  city  has  also  proceeded.  If  that 
bond  Is  good— and  the  record  contains  no 
hint  to  the  contrary— the  reason  assigned  by 
counsel  for  securing  a  redudion  of  the  Judg 
ment,  so  far  as  the  dty  is  concerned,  8eem« 
Inadequate,  and  it  becomes  very  difficult, 
therefore,  to  understand  why  it  was  insisted 
that  the  city  should  settle  against  the  protest 
of  Baird,  who  asserted  persistently  his  anx- 
iety to  have  the  Judgment  reviewed  by  the 
Appellate  Court  Balrd' s  counsel  says  under 
oath  that  he  protested  against  it  with  all  pos- 
sible vigor,  and  in  that  respect  he  is  not  con- 
tradicted by  the  assistant  corporation  counsel, 
who  seems  to  have  been  equally  determined 
that,  BO  far  as  the  dty  was  concerned,  the 
Judgment  should  be  compromised. 

We  have,  then,  a  situation  where,  after, 
consultation  between  the  counsel  for  Baird 
and  the  representative  of  the  corporation 
counsel,  an  appeal  was  taken  to  the  Appel- 
late Division  by  the  city  and  Baird,  and 
steps  taken  toward  making  a  case;  but 
before  it  was  possible  for  it  to  l>e  argued  the 
municipal  authorities  changed  their  position, 
and  settled  the  Judgment.  It  would,  be 
strange,  indeed,  if,  as  a  result  of  such  action, 
the  city  of  New  York  could  recover  on  the 
bond  should  the  continuance  of  the  appeal 
by  Balrd  result  in  a  reversal  of  the  Judgment 
without  possibility  of  a  recovery  ag;alnst  him 
on  a  new  trial.  And,  on  the  other  hand.  It 
would  equally  offend  against  Justice  to  de- 
prive the  municipality  of  the  benefit  of  the 
wisdom  of  its  officers  should  It  happen  that 
they  were  wise  in  concluding  either  that  the 
Judgment  would  not  be  reversed,  or.  If  revers- 
ed, that  it  would  be  for  technical  reasons, 
with  the  result  that  the  subsequent  verdict 
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would  be  for  an  equal  or  greater  amount. 
Our  conclusion  Is  that— reading  this  bond,  as 
we  should,  in  the  light  of  the  circumstances 
Burrouudiug  its  execution,  and  the  contract 
under  which  the  money  was  being  held  by 
the  comptroller,  for  which  this  bond  was  to 
become  a  substitute,  for  the  protection  of  the 
city— the  city  could  not  deprire  the  principal 
and  his  sureties  of  his  right  of  review  with- 
out taking  the  chances  of  loss  should  such 
review  and  a  subsequent  trial  had  by  reason 
of  it  result  favorably  to  the  principal;  that 
midway  between  the  two  extremes  claimed 
by  plaintiff  and  defendants  lies  the  true  posi- 
tion, and  the  test  of  it  is,  was  the  action  of 
the  municipal  authorities  complained  of  tak- 
en in  bad  faith?  If  so,  did  it  operate  to  the 
.substantial  injury  of  Balrd  and  the  surety? 
If  the  first  question  be  answered  in  the  af- 
firmative, then  the  party  indenmified  cannot 
recover,  unless  It  shows  that  its  action— found 
by  the  jury  to  have  been  taken  In  bad  faith 
with  the  intention  of  Injuring  both  principal 
and  surety — did  not  operate  to  the  disadvan- 
tage of  either,  or,  if  it  did  to  some  extent, 
that,  after  deducting  the  amount  of  dam- 
age done  to  them,  there  still  remained  some- 
thing due  on  the  bond. 

The  defendants  asked  to  go  to  the  jiU7 
upon  a  number  of  questions,  among  others, 
as  to  whether  the  settlement  of  the  suit 
of  Kelly  against  Mayor  was  or  was  not 
made  in  bad  faith,  and  colluslvely,  and  with- 
out respecting  the  rights  of  the  indemnitors. 
The  court  denied  defendants'  application, 
and  directed  a  verdict  In  favor  of  plaintiff, 
which  be  afterwards  set  aside.  The  judg- 
ment of  the  Appellate  Division  sets  aside 
the  order  vacatur,  and  restores  the  original 
Judgment,  thus  depriving  defendants  of  the 
opportunity  of  having  the  question  of  good 
faith  and  fair  dealing  on  the  part  of  the 
municipal  authorities  passed  upon;  and,  if 
this  be  error,  then  this  court  should  reverse 
the  Appellate  Division,  that  defendants  may 
have  a  chance  to  ask  a  jury  to  pass  upon 
tills  question  of  fact  And  it  is  error  if 
there  was  evidence  sufficient  to  make  it  a 
question  for  the  jury,  and  it  seems  to  us 
that  there  is  no  room  for  doubt  on  that  sub- 
ject. When  this  defendant  company  was  in- 
vited to  become  surety  on  Baird's  bond,  the 
action  of  Kelly  against  the  city  was  pend- 
ing, and  the  municipal  authorities,  as  well 
as  Balrd  and  the  surety  company,  well  knew 
that.  If  a  substantial  judgment  should  be  ob- 
tained by  the  plaintiff,  there  would  be  an 
appeal.  Upon  the  trial  the  learned  assistant 
to  the  corporation  counsel  took  part,  and 
after  the  trial  had  a  consultation  with  the 
counsel  for  Balrd,  during  which  be  de- 
nounced the  verdict  as  outrageous,  and  ex- 
pressed the  opinion,  as  he  admits,  that  a 
new  trial  could  probably  be  obtained.  He 
served  a  notice  of  appeal,  and  ordered  the 
stenographer's  minutes,  after  which  he  en- 
tertained the  overtures  for  a  settlement  made 
by  plaintiff's  counsel,  and  Insisted  that  Baird 


should  join  with  him;  and  when  Baird's 
counsel  said  his  client  would  not  do  it,  but 
would  "fight  to  the  finish,"  the  city  settled 
by  paying  $5,000  less  than  the  judgment,  but 
left  the  judgment  intact  as  against  Baird. 
And  of  all  this  the  surety  was  not  advised, 
and  it  was  not  given  an  opportunity  to  say 
whether  it  would  further  indemnify  the  city 
on  tlie  condition  that  the  city  would  either 
prosecute  the  appeal  or  permit  the  surety  to 
do  so.  And  the  only  excuse  suggested  for 
Its  action  is  that,  while  counsel  thought  that 
there  might  be  a  reversal,  he  believed  there 
would  be  another  recovery  in  as  great,  and 
perhaps  greater,  amount,  and  therefore  be 
deemed  it  wise  for  the  city  to  secure  a  re- 
duction of  $5,000,  inasmuch  as  the  bond  of 
defendants  amounted  to  but  $10,000.  But 
after  this  settlement  the  city  brought  an 
action  on  the  bond  executed  at  the  time  of 
the  making  of  the  contract,  and  conditioned 
for  the  faithful  performance  of  all  its  cove- 
nants, in  which  it  sought  to  recover  the 
full  amount  of  $17,500  paid  In  settlement  of 
the  judgment  That  action  was  pending 
at  the  time  of  the  trial  of  this  one,  and, 
with  thQ  other  evidence  adduced  on  that 
subject  tended  strongly  to  show  that  the 
ofiicers  of  the  city  were  not  called  upon  to 
take  the  position  they  did,  and  settle  the 
Judgment  against  the  earnest  protest  of 
Baird,  for  it  was  amply  protected  in  any 
event  These  prominent  facts,  together  with 
other  facts  and  circumstances  presented  by 
the  record,  should,  we  think,  have  gone  to 
the  jury,  so  that  it  might  pass  upon  the 
good  faith  of  the  city's  action,  upon  the 
same  principle  as  that  underlying  the  case 
of  Wheeler  v.   Sweet   supra. 

The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the 
event 

HAIGHT,  VANN,  CULLEN,  and  WER- 
NER, 3J.,  concur.  QRAT  and  MARTIN. 
JJ.,  absent 

Judgment  reversed,  etc. 


(17$  N.  Y.  »U 

SOUTH  BUFFALO  BY.  CO.  t.  KIRKOVBR 

et  al. 
(Court  of  Appeals  of  New  York.    Oct  80,  1903.) 

EMINENT  DOMAIN— MBASUHB  OF  DAMAOB8. 

I.  Id  condemnation  proceedings  by  a  railroad 
company,  where  land  is  acqnired  without  the 
owner's  cooBent,  he  is  entitled  to  the  market 
value  of  the  premises  taken  and  to  compensa- 
tion for  any  damages  to  the  residue,  includinK 
those  sustamed  by  reason  of  the  use  to  which 
the  railroad  company  puts  the  portion  taken. 

Appeal  from  Supreme  Court  Appelate  Di- 
vision, Fourth  Department 

Action  by  the  South  Buffalo  Railway  Com- 
pany against  Henry  D.  Kirkover  and  others. 

I I.  See  Eminent  Domain,  ToL  UL  Cent  Dig.   U 

246,  sM,  aes. 
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From  an  order  of  the  Appellate  Division  (S3 
N.  Y.  Supp.  613)  affirming  an  order  of  the 
Spec-ial  Term  confirming  the  report  of  com- 
missioners In  condemnation  proceedings, 
plaintiff  appeals.    Affirmed. 

This  la  a  proceeding  brought  by  the  rail- 
road company  under  the  condemnation  law  to 
acquire  for  Its  corporate  purposes  nearly  eight 
acres  of  land  owned  by  the  def  endantSL  Com- 
missioners were  duly  appointed,  who  awarded 
the  sum  of  $10,500  for  the  land  actually  tak- 
en aad  the  sum  of  $41,500  as  compensation 
for  the  damages  "to  the  remainder  of  the  par- 
cel of  land  owned  by  said  defendants,  out  of 
which  the  lands  and  premises  described  In 
said  petition  and  order  are  talien,  •  •  • 
caused  by  the  taking  of  the  land  described  in 
this  proceeoing,  and  the  use  thereof  for  rail- 
road purposes  la  the  manner  and  to  the  ex- 
tent shown  by  the  evidence  and  the  proceed- 
ing aforesaid.  •  •  •"  The  Special  Term 
confirmed  this  report,  and  the  Appellate  Divi- 
sion affirmed  the  order  of  the  Special  Term  to 
that  effect,  with  a  divided  court.  From  the 
order  entered  on  this  determination  the  pres- 
ent appeal  la  taken.  The  land  sought  to  be 
acquired  in  this  proceeding  is  a  part  of  about 
69  acres  of  vacant  land  situated  in  the  south- 
erly portion  of  the  city  of  Buffalo. 

John  6.  Milbum  and  Frank  Rumsey,  for 
appellant.  Wilson  S.  Bissell  and  James  McC. 
Mitchell,  for  respondents. 

BARTLETT,  J.  (after  stating  the  facts). 
The  single  question  of  law  presented  by  this 
appeal  Is  as  to  the  rule  which  should  govern 
the  commissioners  in  awarding  compensation 
for  damages  to  the  part  of  the  tract  of  land 
not  taken.  The  counsel  for  the  appellant 
railroad  company  Insists  that  the  proper  rule 
as  to  damages,  in  addition  to  those  allowed 
for  the  land  actually  taken,  may  be  thus  stat- 
ed: "Compensation  is  only  allowed  for  such 
damages  to  the  residue  as  are  caused  by  the 
severance  from  it  of  the  part  taken,  and  (ac- 
cording to  some  of  the  cases)  in  estimating 
such  damages  the  grade  or  elevation  of  the 
railroad  may  be  taken  into  account  as  an  ele- 
ment of  the  severance."  The  learned  Appel- 
late Division  In  its  opinion  (83  N.  Y.  Supp. 
613)  states  the  rule  to  be  that  the  owner  is 
entitled  to  recover  the  market  value  of  the 
premises  actually  taken  by  such  railroad  com- 
pany, and  also  any  damages  which  resulted 
to  the  portion  of  his  premises  not  taken,  not 
only  by  reason  of  the  taking  of  the  property 
acquired  by  the  railroad  company,  but  also 
by  reason  of  the  use  to  which  the  property 
was  put  by  the  company.  It  has  been  fre- 
quently pointed  out  in  Judicial  opinions  that 
there  has  been  great  conflict  of  authority  in 
this  state  as  to  which  of  the  rules  above 
stated  was  best  calculated  to  do  Justice  be- 
tween the  parties.  The  early  cases  in  the 
Supreme  Court  laid  down  the  rule  Insisted 
upon  by  appellant's  counsel.  Troy  &  Boston 
R.  R.  Co.  T.  Lee,  13  Barb.  169;  Albany  North- 


ern R.  R.  Co.  Y.  Lansing,  16  Barb.  69;  Can- 
andalgua  &  N;  F.  R.  R.  Co.  v.  Payne,  Id.  273; 
Matter  of  Union  Village  &  Johnsonville  R.  B. 
Co.,  53  Barb.  457;  Black  River  &  M.  R.  R. 
Co.  T.  Barnard,  9  Hun,  104;  Albany  &  Sus- 
quehanna R.  Co.  V.  Dayton,  10  Abb.  Prac. 
(N.  S.)  183.  In  Matter  of  Utlca,  C.  &  S.  Val- 
ley R.  R.  Co.,  56  Barb.  456,  the  General  Term 
held  that,  when  land  is  taken  for  the  con- 
struction of  a  railroad  without  the  consent  of 
an  owner,  compensation  to  be  paid  therefor 
Is  not  limited  to  the  actual  value  of  the  land 
taken  and  the  depreciation  of  the  residue  of 
the  lot  from  which  it  is  taken  by  such  sep- 
aration; but  the  owner  is  entitled  to  recover 
also  for  any  depreciation  caused  by  the  use  to 
which  it  is  appropriated.  This  case  was  fol- 
lowed In  Matter  of  N.  Y.  C.  &  H.  R.  B.  R. 
Co.,  15  Hun,  63,  and  Matter  of  N.  Y.,  Lacka- 
wanna &  Western  Ry.  Co.,  29  Hun,  1.  The 
tendency  of  Judicial  decisions  in  the  Supreme 
Court  has  been  in  favor  of  the  more  liberal 
rule  adopted  by  the  court  below  in  the  case  at 
bar. 

Our  attention  has  not  been  called  to  any 
case  In  this  court  where  the  question  was 
presented  under  the  precise  state  of  facts 
disclosed  by  this  record.  In  Henderson  v. 
X.  Y.  C.  R.  R.  Co.,  78  N.  Y.  423,  it  was  held 
that  in  a  proceeding  by  a  railroad  corpora- 
tion to  acquire  a  right  to  lay  its  trac'ks  in  a 
street  or  highway,  the  fee  of  which  is  In 
the  owner  of  the  adjoining  land,  the  f)roper 
compensation  Is:  First  The  full  value  of 
the  land  taken.  Second.  The  fair  and  ade- 
quate compensation  for  the  Injury  the  own- 
er has  sustained  and  will  sustain  by  the 
making  of  the  railroad  over  his  land;  and 
for  this  purpose  it  Is  proper  to  ascertain  and 
determine  the  effect  the  conversion  of  the 
street  into  a  railroad  track  will  have  upon 
the  residue  of  the  owner's  land.  In  New- 
man V.  Metropolitan  Elevated  Ry.  Co.,  118 
N.  Y.  618,  23  N.  E.  901,  7  L.  R.  A.  289,  Judge 
Brown  (page  623,  118  N.  Y.,  and  page  902, 
23  N.  E.)  uses  this  language:  "The  principle 
upon  which  compensation  is  to  be  made  to 
the  owner  of  land  taken  by  proceedings  un- 
der the  general  railroad  law  has  been  fre- 
quently considered  by  the  courts  of  this 
state,  and  the  rule  is  now  established,  first, 
that  such  owner  is  to 'receive  the  full  value 
of  the  land  taken;  and,  second,  where  a 
part  only  of  land  is  taken,  a  t&ii  and  ade- 
quate compensation  for  the  Injury  to  the 
residue  sustained,  or  to  be  sustained,  by 
the  construction  and  operation  of  a  rail- 
road." The  case  in  which  the  learned  Judge 
wrote  was  one  of  that  large  class  of  ele- 
vated railway  cases  in  the  city  of  New 
York  involving  injury  to  the  easements  of 
light,  air,  and  access,  no  land  being  taken. 
In  Bohm  v.  Metropolitan  Elevated  Ry.  (3o., 
129  N.  Y.  576*  29  N.  B.  802,  14  L.  R.  A.  344, 
Judge  Pec^ham  uses  this  language:  "Then, 
as  to  the  land  remaining,  the  question  has 
been  to  some  extent  mooted  whether  the 
company  should  pay  for  the  injury  caused 
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to  such  land  by  the  mere  taking  of  the  prop- 
erty, or  -whether,  in  case  the  proposed  use 
of  the  property  taken  should  depreciate  the 
value  of  that  which  was  not  taken,  such 
proposed  use  could  bo  regarded,  and  the 
depreciation  arising  therefrom  be  awarded 
aa  a  part  of  the  consequential  damages 
suffered  from  the  taking.  I  think  the  lat- 
ter is  the  true  rule."  The  learned  judge 
cites  Henderson  v.  N.  Y.  0.  R.  R.  Co.,  78 
N.  Y.  423,  433;  Newman  v.  Metr.  El.  Ry. 
Co.,  118  N.  Y.  018,  23  N.  E.  901,  7  L.  R.  A. 
289;  Matter  of  Brooklyn  Elevated  R.  R. 
Co.,  55  Hun,  165,  167,  8  N.  Y.  Supp.  78, 
adding:  "The  question  might  be  of  great 
Importance  where  there  was  an  injury  to 
the  remaining  land;  but.  If  there  has  been 
no  injury,  the  Inquiry  as  to  the  scope  of  the 
liability  for  damages  Is  not  material."  This 
was  also  an  elevated  railroad  case,  inrolv- 
Ing  only  the  Injury  to  easements,  and  no 
laud  was  taken.  It  may  be  true,  as  stated 
by  appellant's  counsel,  that  the  precise  ques- 
tion now  presented  has  never  been  passed 
upon  by  this  court.  It  Is,  however,  equally 
true  that  the  decisions  in  the  Supreme  Court 
and  In  this  court  tend  strongly  to  the  rec- 
ognition of  the  more  Jiberal  rule. 

Considering  the  principle  involved,  unem- 
barrassed by  legal  decisions,  it  Is  reasonable 
that  where  the  state,  in  the  exercise  of  the 
right  of  eminent  domain,  sees  fit  to  take  the 
proper^  of  the  citizen  without  his  consent, 
paying  therefor  such  damages  as  are  the  re- 
sult of  the  taking,  the  commissioners  in  the 
condemnation  proceedings  should  not  only  be 
permitted,  but  required,  to  award  the  owner 
a  sum  that  will  fully  Indemnify  him  as  to 
those  proximate  and  consequential  damages 
flowing  from  this  act  of  sovereign  power. 
The  exercise  of  the  right  of  eminent  domain 
is  allowed  upon  the  theory  that,  while  the 
taking  of  property  may  greatly  inconven- 
ience the  individual  owners  affected,  it  is  in 
the  interest  and  to  promote  the  welfare  of  the 
general  public.  This  being  so,  there  Is  no 
reason  why  the  citizen  whose  land  is  taken  tn 
invitnm  should  suffer  any  flnancial  loss  that 
may  be  prevented  by  awarding  Iiim  proximate 
and  consequential  damages.  It  may  well  be 
that  In  every  case  there  are  remote  damages 
that  the  citizen,  under  the  circumstances, 
must  suffer.  It  not  infrequently  happens  that 
some  extensive  public  Improvement,  as  the 
construction  of  a  great  reservoir  In  the  vicin- 
ity of  a  large  city  like  New  York,  drives  fam- 
ilies from  old  homesteads  occupied  for  gener- 
ations, and  submerges  the  entire  property. 
It  is  apparent  that  in  such  cases  no  reason- 
able and  lawful  rule  of  damages  can  fully 
compensate  the  landowners  thus  dispossessed. 
In  the  case  at  bar  we  have  the  ordinary  and 
usual  situation,  where  the  commissioners 
have  reported  in  favor  of  paying  the  owner 
the  value  of  the  land  taken,  and  the  damage 
to  the  balance  by  reason  of  the  severance, 
and  the  use  to  which  the  property  taken  is  to 
be  put  by  the  railroad  company.    It  Is  In- 


sisted on  behalf  of  the  appellant  that  the 
commissioners  erroneously  took  Into  accoimt 
as. factors  causing  damage  the  use  to  which 
the  property  was  to  be  put;  that  is,  the  oper- 
ation thereon  of  a  railroad,  with  its  smoke, 
noise,  dust,  and  cinders,  and  the  embankment 
obstructions  to  the  view.  It  is  also  argued 
that  the  elevated  railroad  cases  in  the  city  of 
New  York  are  In  a  special  category,  and  not 
applicable  to  the  case  at  bar.  In  most  of  the 
elevated  railroad  cases  the  city  owned  the 
fee  of  the  street,  the  railroad  being  erected 
therein  by  legislative  grant,  and  the  original 
question  presented  to  this  court  was  whether 
the  Injury  suffered  by  the  abutting  owner  to 
hiB  easements  of  light,  air,  and  access  created 
a  cause  of  action  against  the  railroad  com- 
pany. It  was  held  in  the  Story  Case,  90  N. 
Y.  122,  43  Am.  Rep.  146,  that  these  easements 
became  at  once  appurtenant  to  the  land,  form- 
ing an  Integral  part  of  the  estate,  and  consti- 
tuted property  within  the  meaning  of  the  state 
Constitution  (article  1,  §  6),  which  prohibits 
the  taking  of  private  property  without  just 
compensation.  It  therefore  followed  that  in 
the  trial  of  the  elevated  railroad  cases  any 
evidence  was  competent  tending  to  show  in- 
jury to  these  easements  of  light,  air,  and  ac- 
cess, as  they  were  property.  A  similar  rule- 
of  evidence  is  applicable  to  the  case  before- 
us.  The  difference  between  the  elevated  rail- 
road cases  and  this  case  Is  not  material.  In. 
this  case,  as  In  the  elevated  railroad  cases,, 
one  of  the  questions  Is  as  to  the  damages  In- 
flicted upon  land  not  taken,  and  the  inquiry 
is,  to  what  extent  does  the  use  of  the  rail- 
road on  the  adjacent  property  taken  damage 
the  property  the  fee  of  which  remains  in  the 
defendants?  This  property  Is  the  land  and 
its  appurtenances.  Any  evidence  tending  to- 
legally  estabiisb  the  amount  of  this  damage- 
is  competent.    . 

It  Is  to  be  assumed  that  the  commissioners- 
appointed  from  time  to  time  In  condemnation 
proceedings    are   intelligent   and    competent 
men,  anxious  to  do  exact  justice  between  the- 
partles.    It  may  be  further  assumed   that 
they  will  judiciously  discriminate  between 
farm  lands  In  the  country  and  property  lo- 
cated within  the  limits  of  a  city,  upon  which. 
dwellings  and  other  structures  may  be  ulti- 
mately erected.    In  the  one  case,  under  ex- 
isting conditions,  damages  might  be  slight,, 
while  In  the  other  very  substantial.    In  this 
case  It  is  pointed  out  In  the  opinion  of  the- 
learned  Appellate  Division  that  the  average 
amount  of  damages  to  the  property  not  taken 
was  194,435,  as  fixed  by  nine  witnesses  called, 
by  the   defendants,   but  the  commissioners 
found  the  damages  to  be  $41,500.    Attention 
is  also  called  to  the  fact  In  the  opinion  that 
the  average  amount  of  damages   fixed  by 
plaintiff's  witnesses  was  much  less  than  the- 
award.    It  appears  by  the  report  of  the  com- 
missioners that  on  a  number  of  days,  by  con- 
sent of  counsel,  they  personally  Inspected  the 
premises  Involved  In  this  proceeding.    We  are- 
of  opinion  that  the  rule  of  damages  adopted*. 
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b-f  the  commlaslonen  was  the  proper  one,  and* 
that  the  record  discloses  no  legal  error. 

The   order  and  Judgment  appealed  trom 
■bonld  be  affirmed,  -with  costs. 

PABKBR,  0.  J.,  and  O'BRIEN,  MARTIN. 
VANN,  CULLBN.  and  WERNBR,  JJ.,  concnr. 

Order  affirmed,  with  costa. 


(20*  ni.  uo 


ROHN  y.  ROHN. 


(Snpreme  Court  of  Illinois.    Oct  26,  1903.) 

XXECUTOR  DE  80)4  TORT— BXISTENCB  OF  RB- 
LATION— ESTOPPEL. 

1.  Prior  to  the  death  of  an  intestate,  he  stated 
that,  to  avoid  administration,  be  desired  to  re- 
duce his  estate  to  cash,  and  that  his  ^ife  and 
children  should  receive  certain  proportions,  dif- 
ferent from  those  they  would  receive  under  the 
statute.  Pursuant  to  this  plan  and  to  previous 
negotiations,  he  executed  a  bill  of  sale  of  his 
interest  in  a  partnership,  placing  the  document 
in  the  hands  of  his  vrife,  to  be  delivered  to  the 
purchaser  after  his  death,  and  on  payment  of 
the  price.  Intestate  stated  that,  having  full 
confidence  in  his  father,  he  desired  him  to  take 
charge  of  his  affairs  after  his  death.  The  father 
took  charge  of  the  bill  of  sale,  and  delivered  it  to 
the  purchaser,  accepting  in  part  payment  certain 
notes,  some  secured  and  others  not.  Later,  at 
the  reqnmt  of  the  widow,  the  father  prepared  a 
declaration  of  trust,  acknowledging  receipt  of 
the  cash  and  the  notes;  that  he  held  the  same 
in  trust  for  the  intestate's  widow  and  children; 
and  agreeing  to  collect  the  notes,  and  pay  over 
their  shares  to  the  widow  and  children  accord- 
faig  to  the  wishes  of  deceased.  Held  to  consti- 
tute the  father  an  executor  de  son  tort. 

2.  Where  tlie  widow  of  an  intestate  consent- 
ed to  the  acts  of  intestate's  father  in  taking 
possession  of  the  estate,  such  consent  coald  not 
afterwards  estop  her  from  suing  as  administra- 
trix to  cliarge  the  father  as  executor  de  son 
tort,  since  her  individual  consent  could  not  af- 
fect her  rights  in  her  representative  capacity. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Ida  Robn,  aa  administratrix  of 
tbe  estate  of  William  Bohn,  Jr.,  against  Wil- 
liam Rolin.  From  a  Judgment  of  tbe  Ap- 
pellate Court  (98  111.  App.  509)  affirming  a 
Judgment  foB  plaintift,  defendant  appeals. 
Affirmed. 

Louis  A.  Helle  (J.  8.  Huey,  of  coimsel), 
for  appellant  Henry  P.  Heizer,  for  appel- 
lee. 

OARTWRIQHT,  J.  Appellee,  Ida  Robn, 
as  administratrix  of  the  estate  of  ber  de- 
ceased husband,  William  Robn,  Jr.,  recov- 
ered a  Judgment  in  tbe  superior  court  of 
Cook  county  for  $1,762.50  against  appellant, 
William  Rohn,  father  of  said  William  Robn, 
Jr.,  as  executor  de  son  tort  of  said  estate, 
in  an  action  on  tbe  case  for  negligence  in 
faiUng  to  collect  a  note  of  $1,600  against 
Oeorge  Wildoer,  which  appellant  bad  in  big 
bands.  Tbe  Branch  Appellate  Court  for  tbe 
First  District  affirmed  tbe  Judgment 

Tbe  material  facta  appearing  on  tbe  trial 
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are  as  follows:  WtlUam  Rohn,  Jr.,  was  a 
partner  of  George  WUdner  In  the  manufac- 
ttue  of  furniture  In  Chicago,  and,  having 
long  been  111  wltb  a  fatal  disease,  he  at- 
tempted to  arrange  his  business  afFalrs  and 
property  In  view  of  bis  approaching  death. 
He  bad  no  real  estate  and  no  debts,  and  was 
avei-se  to  having  bis  estate  probated.  To 
carry  out. bis  arrangeipent,  be  entered  into 
a  contract  with  Wildner  for  tbe  sale  of  bhi 
interest  In  tbe  partnership  to  Wildner  for 
$8,500,  on  which  $6,000  was  to  be  paid  In 
cash  or  securities  and  Wildner  was  to  give 
bis  notes  for  tbe  remainder,  one  for  $1,000 
and  tbe  other  for  $1,500.  Wildner  bad  $1,600 
In  mortgages,  and  was  going  to  raise  $400  to 
make  up  $2,000.  He  arranged  to  borrow  $2,- 
000  from  bis  mother,  and  $2,000  from  Ru- 
dolph Rohn,  brother  of  the  defendant,  for 
the  purpose  of  paying  the  $6,000.  •  William 
Rohn,  Jr.,  executed  a  bill  of  sale  of  his 
share  of  the  partnership,  dated  Septembw 
28,  1893,  and  gave  it  to  bis  wife,  Ida  Rohn, 
to  be  delivered  upon  compliance  wltb  tbe 
terms  of  sale.  When  tbe  contemplated  sale 
should  be  carried  out  his  estate  would 
amount  to  $11,000,  which  was  all  In  personal 
property,  and  be  said  that  be  wanted  to 
secure  to  bis  wife  $5,000  of  that  sum,  and 
to  each  of  bis  children  $3,000;  that  be  want- 
ed to  leave  all  bis  effects  In  tbe  care  of  his 
father,  tbe  defendant.  In  whom  be  had  per- 
fect confidence.  He  died  October  10,  1893, 
and  on  October  17,  1893,  tbe  defendant  In 
pursuance  of  the  arrangement,  took  tbe  bill 
of  sale  and  delivered  it  to  Wildner,  receiving 
from  blm  $6,000  and  two  Judgment  notes, 
payable  to  Ida  Robn,  under  the  name  of 
Mrs.  William  Rohn,  Jr.,  one  for  $1,000,  due 
In  two  years,  and  tbe  other  for  $1,500,  due 
in  three  years.  The  $6,000  was  raised  by 
Wildner  as  above  stated.  The  defendant 
gave  to  Ida  Robn,  the  widow,  a  list  showing 
tbe  two  notes  and  other  securities,  aggregat- 
ing $11,000,  which  was  the  entire  estate  left 
in  bis  custody,  as  requested  by  the  deceased. 
She  then  went  wltb  a  friend  and  tbe  defend- 
ant to  an  attorney's  office,  where  she  said 
that  ber  husband  was  dead,  and  it  would 
be  better  to  get  things  into  proper  shape 
in  accordance  with  his  will;  that  he  wanted 
ber  to  have  $5,000,  and  eadi  of  the  children 
to  have  $3,000,  and  she  wanted  a  document 
drawn  up  to  have  tbe  transaction  shown,  in 
case  anything  should  happen,  and  to  show 
that  defendant  held  the  property.  Tbe  at- 
torney drew  up,  according  to  her  directions, 
a  declaration  of  trust  by  which  defendant 
acknowledged  that  he  had  received  from 
bis  son  WUIiam  Rohn,  Jr.,  $11,000  in  notes, 
partly  secured  and  partly  unsecured,  which 
he  held  in  trust  for  Ida  Rohn  and  her  two 
minor  children,  in  the  proportion  of  $5,000 
for  the  former  and  $3,000  for  each  of  the 
latter.  He  agreed  to  collect  Interest  on  all 
the  securities,  and  pay  the  same  to  Ida  Robu 
during  the  minority  of  the  children;  to  turn 
over  her  share  of  $5,000  on  demand,  and 
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?!3,000  to  each  of  the  children  when  they 
became  of  age.  This  declaration  was  signed 
hj  the  defendant.  He  attended  to  the  col- 
lection of  the  principal  and  Interest  on  the 
securities  as  they  matured,  without  any  com- 
pensation, under  the  agi-eement.  The  $1,000 
note  of  Wlldner  was  paid  at  maturity.  Two 
annual  payments  of  interest  were  made  on 
the  note  of  $1,500,  and  that  note  matured 
October  17,  1896,  and  was  not  paid  when  due. 
Defendant's  brother  Rudolph  Rohn  had  fur- 
nished said  sum  of  $2,000  when  Wlldner  pur- 
chased the  Interest  in  the  partnership,  and 
the  indebtedness  had  been  Increased  to  $3,- 
000,  for  which  Rudolph  Rohn  had  talcen  a 
chattel  mortgage  on  the  property  In  the 
spring  of  1896,  and  Wlldner  also  owed  Ru- 
dolph Rohn  nearly  two  years'  rent.  In  the 
latter  part  of  October,  1896,  the  defendant 
and  Rudolph  Rohn  went  to  Wlldner,  and  de- 
fendant requested  payment  of  the  note  to 
the  estate.  They  both  wanted  Wlldner  to 
pay  them,  and  he  asked  for  time,  showing 
them  his  stock,  and  telling  them  he  was  look- 
ing for  a  partner,  and  was  able  to  pay  every- 
body. He  asked  them  to  wait  until  after 
the  election,  in  November,  when  he  would  get 
a  partner  or  make  a  stock  company,  and 
would  see  that  they  were  protected.  There 
was  no  agreement  for  any  extension,  but 
neither  the  defendant  nor  Rudolph  Rohn  took 
any  steps  to  enforce  collection.  In  Novem- 
ber, Wildner's  mother,  who  had  loaned  him 
$2,000  to  make  the  purchase,  entered  Judg- 
ment on  her  note.  Rudolph  Rohn,  learning 
that  fact,  paid  the  judgment  to  her,  and 
foreclosed  his  chattel  mortgage,  leaving  Wlld- 
ner insolvent^  and  the  $1,500  note  could  not 
be  collected.  Plaintift  was  appointed  admin- 
istratrix of  her  husband's  estate  on  January 
26,  1897,  and  on  August  13,  1897,  she  Indorsed 
upon  the  declaration  of  trust  a  receipt  for 
$9,500  in  cash,  and  all  interest  thereon  to 
that  date.  The  defendant  took  charge  of 
the  property  In  entire  good  faith,  without 
compensation,  solely  for  the  purpose  of  car- 
rying out  the  wishes  of  his  son.  The  only 
question  of  fact  in  controversy  In  the  case 
was  whether  defendant  was  guilty  of  neg- 
ligence in  not  entering  Judgment  on  the 
note,  and  making  an  effort  to  enforce  col- 
lection by  that  means. 

The  arguments  of  counsel  on  both  sides 
are  directed  almost  exclusively  to  the  facts, 
but  the  judgment  of  the  Appellate  Court 
must  be  treated  by  us  as  finally  settling  the 
fact  that  the  defendant  was  guilty  of  negli- 
gence in  not  exercising  such  diligence  for 
the  collection  of  the  note  as  a  man  of  or- 
dinary prudence  would  have  exercised  in  his 
own  affairs,  and  also  that  the  loss  and  dam- 
age to  the  estate  was  equal  to  the  damages 
assessed. 

The  assignments  of  error  which  we  may 
consider  relate  to  the  giving  and  refusing 
of  instructions.  There  were  only  two  in- 
structions given  at  the  request  of  plaintiff, 
and  objection  is  made  to  them  on  the  ground 


that  they  erroneously  assumed  that  defend- 
ant, when  the  note  became  due,  occupied  the 
position  of  executor  de  son  tort  of  his  son's 
estate,  while  the  evidence  showed  that  he 
acted  simply  as  a  trustee  for  Ida  Rohn  and 
her  two  children,  individually.  What  facts 
will  constitute  an  executor  de  son  tort  of 
an  estate  is  a  question  of  law  for  the  court, 
but  the  determination  of  the  facts.  If  they 
are  in  controversy,  is  for  the  jury.  In  this 
case  there  was  no  controversy  whatever  as 
to  the  facts  creating  the  relation  of  defend- 
ant to  the  estate.  The  defendant  received 
all  the  property  of  the  estate,  consisting  of 
$11,000  in  notes  and  securities,  of  which  the 
widow  was,  under  the  statute,  entitled  to 
one-third,  and  the  children  to  the  balance. 
In  equal  shares.  The  arrangement  by  which 
the  contract  with  Wlldner  had  been  carried 
out  was  for  the  benefit  of  the  estate  and  in 
the  Interest  of  the  minor  chUdren,  and  has 
not  been  questioned  by  anybody.  The  de- 
fendant, having  taken  the  estate  into  his 
possession  and  assumed  its  management, 
was  bound  to  hold  and  account  for  it  in  the 
proportions  fixed  by  the  statute.  No  doubt, 
the  widow  and  the  defendant  honestly  be- 
lieved that,  by  reason  of  the  expressed  wish 
of  the  deceased,  his  estate  could  be  divided 
as  they  attempted  to  divide  it,  and  that  the 
property  could  be  placed  in  the  hands  of 
the  defendant  in  a  trust  relation,  as  re- 
quested by  the  deceased;  but  they  were 
both  bound  to  know  the  law,  and  that  the 
deceased  could  not  change  the  distribution 
of  his  estate,  under  the  statute,  without  a 
will,  as  he  attempted  to  do.  It  is  true  that 
the  declaration  of  trust  was  made  at  the 
request  of  Ida  Rohn,  and  that  the  services 
of  defendant  were  performed  in  good  faith, 
with  no  other  motive  than  to  carry  out  the 
wishes  of  his  deceased  son,  but  the  arrange- 
ment was  void  in  law.  Ida  Rohn  was  enti- 
tled, as  widow,  to  one-third  of  the  estate, 
and  the  minor  children  each  to  one-third, 
and  neither  she  nor  defendant  could  in- 
crease her  interest  to  $5,000.  The  parties 
were  wrong  In  their  supposition  that  the  ar- 
rangement was  binding  upon  the  minor  heirs, 
and  the  undisputed  facts  placed  the  defend- 
ant in  the  position  of  an  executor  de  son 
tort  of  the  estate.  He  was  bound  to  exercise, 
so  far  as  the  estate  was  concerned,  the  same 
diligence  in  the  collection  of  the  note  as  if 
he  had  been  a  regularly  appointed  adminis- 
trator, and  there  was  no  error  in  assuming 
that  he  occupied  the  same  position  and  as- 
sumed the  same  responsibilities  and  liabili- 
ties as  an  administrator.  The  court  refused 
Instructions,  asked  by  defendant,  to  the  ef- 
fect that  acts  of  kindness,  beneficence,  and 
charity  do  not  amount  to  a  usurpation  of  the 
ofilce  of  administrator,  and  do  not  create  a 
liability  against  any  person.  The  acts  done 
merely  from  kindness  and  charity,  and  for  no 
other  purpose,  which  do  not  create  a  liability, 
as  we  understand  it,  are  limited  to  such  acts 
as  directing  a  funeral,  payment  of  funeral  ex- 
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penaes,  and  tbe  preservation  of  tbe  estate 
from  loss  or  waste,  and  the  like,  while  In 
this  case  tbe  entire  estate  was  taken  by  de- 
fendant for  management  and  distribution, 
including  everything,  in  substance,  that  an 
administrator  would  be  bound  to  do,  but 
different  from  the  prorlsious  of  tbe  statute. 
The  court  did  not  err  in  refusing  tbe  In- 
structions referred  to. 

It  Is  further  urged  that  the  conrt  erred 
In  refusing  to  give  instructions,  asked  by  the 
defendant,  advising  the  jury  that  if  tbe  ar^ 
rangement  was  concurred  In  by  tbe  plaintiff, 
and  the  defendant  held  the  note,  with  the 
other  property,  for  the  nse  and  benefit  of 
the  widow  and  heirs  of  William  Rohn,  Jr., 
with  the  knowledge  and  acquiescence  of  the 
plaintiff,  she  would  be  estopi)ed  from  char- 
ging him  as  executor  de  son  tort,  and  tbat  be 
would  have  the  right  to  apply  the  note  to 
her  distributive  share  of  the  estate,  which 
exceeded  the  amount  of  the  note.  We  think 
the  court  was  right  in  refusing  these  Instruc- 
tions. In  law,  the  plaintiff  represented  the 
estate,  suing  as  administratrix,  and  the  only 
Judgment  at  law  would  be  for  or  against 
the  defendant  on  the  alleged  liability  to  the 
estate.  Counsel  have  pointed  out  no  method 
by  which  a  set-off  or  counterclaim  could  be 
interposed  In  a  suit  at  law,  or  any  estoppel 
be  made  effective  against  tbe  plaintiff,  rep- 
resenting the  estate.  A  court  of  equity 
might  look  beyond  the  parties,  and  determine 
the  case  upon  their  true  relations,  and  ad- 
just tbe  equities  of  all  the  parties.  The 
minor  children  could  not  be  required  to  bear 
any  part  of  the  loss,  and  In  this  suit  the 
court  could  not  apportion  It  A.  court  of 
equity  may  assume  Jurisdiction  of  the  set- 
tlement of  an  estate,  and  in  this  case  there 
was  nothing  to  adjust  except  the  Interest 
of  tbe  distributees.  If  facts  existed  requir- 
ing that,  as  between  the  defendant  and  the 
widow,  the  loss  ought  to  be  taken  from  ber 
distributive  share  of  the  estate,  it  cannot 
be  done  in  this  suit,  and  such  relief  must  be 
sought  in  a  conrt  of  equity.  Whether  she, 
as  an  indivldnal  entitled  to  a  distributive 
share  of  the  estate,  was  in  any  manner  re- 
sponsible for  his  failure  to  collect  the  note, 
is  not  a  question  in  this  case,  and  there  was 
no  error  in  refusing  the  Instructions  asked 
by  defendant 

The  Judgment  of  the  Appellate  Court  la 
affirmed.    Judgment  affirmed. 


(214  111.  290) 

PEOFLB  ex  rd.  RAYMOND,  Gotinty  Treas- 

nrer,  v.  FULLER. 

(Supreme  Conrt  of  Illinois.     Oct.  26,  1903.) 

MUNICIPAL  CORPORATIONS— LOCAL  IMPROVK- 
MENT8— SPECIAL  ASSESSMENTS— DEFENSES— 
FORHBR    JUDGMENT— OBJECTIONS— TIME. 

1.  On  an  application  for  continuation  of  a  spe- 
cial assessment,  a  former  judgment  of  contir- 
mation  under  a  former  valid  ordinance  may  tie 
interposed  as  a  complete  defense. 

2.  Kurd's  Rev.  St.  1899,  p.  373,  c.  24,  $  48, 
proTides  for  the  hearing  of  specified  objections 


on  application  for  the  confirmation  of  an  as- 
sessment for  local  improvementa,  "together  with 
all  other  questions  arisine  in  such  proceeding"; 
and  section  66  declares  that  no  defense  or  ob- 
jection shall  be  made  or  heard  on  an  applica- 
tion for  judgment  for  sale  of  delinquencies 
which  might  have  been  interposed  in  tbe  pro- 
ceedings for  the  making  of  such  assessment,  or 
the  application  for  the  confirmation  thereof. 
Held  that,  since  an  objection  t-hat  a  judgment 
had  been  rendered  confirming  a  prior  assessment 
nnder  a  prior  ordinance  was  available  on  an  ap- 
plication for  the  confirmation  of  an  assessment 
under  a  subsequent  ordinance,  it  could  not  be 
urged  as  a  defense  to  an  application  for  jodg- 
ment  for  sale  for  delinquencies  thereof. 

Appeal  from  Cook  County  Court;  O.  N. 
Carter,  Judge. 

Application  by  tbe  people,  on  relation  of 
one  Raymond,  county  treasurer,  against  Isa- 
belle  H.  W.  Fuller,  for  a  sale  of  land  for  a 
delinquent  special  assessment  From  a  judg- 
ment in  favor  of  defendant,  relator  appeals. 
Reversed. 

This  is  an  application  on  the  part  of  tbe 
ex  officio  coimty  collector  of  Cook  county 
for  a  Judgment  of  sale  for  a  delinquent  spe- 
cial assessment  for  a  water  supply  pipe  in 
Michigan  avenue,  from  103d  street  to  a  point 
508  feet  southwesterly  of  104th  street,  war- 
rant No.  25,006,  docket  No.  24,rii9,  confirmed 
March  14, 1901.  Tbe  application  of  the  coun- 
ty collector  was  in  tbe  usual  and  proper  form, 
no  point  being  made  upon  the  form  of  tbe 
application.  Tbe  objections  of  Isabelie  H. 
W.  Fuller,  by  Samuel  J.  Howe,  her  attorney, 
contain  the  following  points:  First,  that  the 
connty  court  of  Cook  county  has  no  Jurisdic- 
tion of  tbe  person  or  the  subject-matter  In 
rendering  the  judgment  of  confirmation  upon 
which  warrant  25,906  Is  predicated;  second, 
tbat  said  Judgment  of  confirmation  is  and  al- 
ways has  been  void;  third,  that  prior  to  the 
said  entry  of  Judgment  of  confirmation  of  the 
assessment  on  which  the  said  warrant  la 
predicated,  the  county  court  heard  and  de- 
termined and  entered  Judgment  against  tbe 
lands  of  the  objector  for  tbe  supposed  bene- 
fits that  would  accrue  to  her  lands  by  the- 
making  of  the  proposed  Improvement,  which 
said  Judgment  was  not  vacated  during  the 
term  at  which  tbe  same  was  rendered,  and 
never  has  been  vacated  with  the  objector's 
consent.  The  usual  prima  facie  proof  was 
offered  without  objection,  no  point  being 
made  in  the  court  below,  or  being  preserved 
by  assignment  of  error  herein,  or  otherwise. 
In  regard  to  the  petitioner's  prima  facie 
case. 

On  behalf  of  respondent  a  stipulation  was 
read  In  evidence,  as  follows:  "It  is  hereby 
stipulated  and  agreed  that,  on  the  hearing 
of  tbe  above  objections  of  Isabelie  H.  .W. 
Fuller,  tbe  following  shall  be  taken  as  and 
for  an  agreed  statement  of  facts  in  this  case: 
"E'irst  A  Judgment  of  confirmation  of  a  spe- 
cial assessment  against  the  following  describ- 
ed property  of  said  objector,  Isabelie  H.  W. 
Fuller,  was  entered  by  the  county  court  of 
Cook  county,  by  default,  on  March  14,  1901, 
after  due  statutory  notice  and  publication 
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and  due  prima  facie  proof  In  cause  docket 
No.  24,739,  and  Judgment  of  confirmation  was 
for  the  amounts  and  against  the  property 
hereinafter  described,  to  wit:  [Schedule  here 
set  out]  Second.  The  Judgment  of  confirma- 
tion of  the  foregoing  assessment  has  never 
been  vacated,  appealed  from,  reversed,  stayed, 
or  otherwise  affected  by  any  proceedings  in 
the  said  cause,  and  still  stands,  so  far  as  the 
record  In  said  cause  is  concerned,  as  an  ap- 
parently valid  Judgment  of  confirmation  for 
said  amounts,  and  against  the  said  land  of 
said  objector.  Third.  The  foregoing  assess- 
ment case,  No.  24,739,  is  the  one  for  which 
application  for  Judgment  .for  sale  for  deUn- 
quent  specials  Is  herein  sought;  and  It  is 
stipulated  and  agreed  that  all  due  and  proper 
steps  have  been  taken  to  entitle  the  rehitor 
to  Judgment  for  sale  against  said  lots  for 
said  amounts,  unless  the  facts  hereinafter 
stated'  constitute  a  valid  defense  to  such  ap- 
plication. Fourth.  A  judgment  for  the  con- 
firmation of  an  assessment  for  the  same  im- 
provement against  the  same  lands  was  en- 
tered prior  to  entry  of  the  above-mentioned 
judgment  of  confirmation  for  the  confirmation 
thereof  in  docket  No.  23,281,  In  whlob  pro- 
ceeding the  said  objections  were  overruled 
and  judgment  of  confirmation  was  duly  en- 
tered on  May  9,  1899.  Fifth.  That  after- 
w^ards,  to  wit,  on  the  31st  day  of  March, 
1900,  all  Judgments  of  confirmation  previ- 
ously entered  In  said  cause  (23,281)  were  va- 
cated and  set  aside,  and  the  petition  for  con- 
firmation of  said  assessment  dismissed,  for 
the  reason  that  the  ordinance  for  the  afore- 
said Improvement  was  repealed  by  the  city 
council.  Sixth.  The  Judgment  now  sought  to 
be  enforced  by  judgment  of  sale  was  ren- 
dered In  the  proceeding  (case  24,739)  above 
referred  to,  which  said  proceeding  was  in- 
stituted after  the  dismissal  of  said  former 
proceeding,  and  the  improvement  In  ques- 
tion was  made  pursuant  to  the  ordinance  and 
judgment  of  confirmation  in  said  last-men- 
tioned case.  Seventh.  No  objections  were 
filed  by  this  objector  to  the  application  for 
confirmation  of  said  second  assessment  pro- 
ceeding, to  wit,  docket  No.  24,739.  The  sole 
question  sought  to  be  presented  to  the  court 
Is  whether  or  not  the  defense  of  a  former 
judgment  can  be  heard  at  the  application 
for  judgment  for  sale  upon  said  second  as- 
sessment." Upon  this  stipulation  of  facta, 
the  court  sustained  the  objections,  and  en- 
tered an  order  refusing  Judgment  of  sale. 
The  foregoing  decision  of  the  court  in  sus- 
taining said  objection  and  refusing  judgment 
of  confirmation  is  the  sole  error  relied  upon 
for  reversal. 

Edgar  Bronson  Tolman  (Charles  M.  Wal- 
ker, Corp.  Counsel,  of  counsel),  for  appellant. 
Samuel  J.  Howe,  for  appellee. 

RICKS,  J.  (after  stating  the  facts).  The 
sole  question  here  presented  Is  whether  or 
not  a  former  judgment  confirming  a  special 
assessment  for  the  same  Improvement  under 


a  previous  and  repealed  ordinance  can  be 
pleaded  in  bar  on  an  application  for  a  Judg- 
ment of  sale  under  a  second  ordinance.  This 
court  has  held  In  a  number  of  cases  that,  on 
the  application  for  judgment  of  confirmation 
of  an  assessment,  a  former  judgment  of  con- 
firmation under  a  former  valid  <Mdlnance 
could  be  interposed.  People  v.  McWettay, 
165  ni.  222,  46  N.  E.  187;  McChesney  v.  City 
of  Chicago,  161  lU.  110,  43  N.  E.  702;  City 
of  Chicago  V.  Nlcholes,  192  111.  489,  61  N.  B. 
434.  It  has  also  been  held  that  if  ttaeformer 
Judgement  of  confirmation  sought  to  be  in- 
terposed was  based  upon  a  void  ordinance, 
and  on  account  of  the  Invalidity  of  which  the 
void  ordinance  had  been  rescinded  or  repeal- 
ed and  the  judgment  of  confirmation  there- 
under set  aside  at  a  subsequent  term  of 
court  to  that  of  its  rendition,  such  judgment 
would  not  be  a  defense  to  the  application  for 
confir..iation  under  a  valid  ordinance.  Gage 
V.  City  of  Chicago,  193  111.  108,  61  N.  E.  850; 
City  of  Chicago  t.  Nodeck,  202  111.  257,  67 
N.  E.  39.  These  cases  seem  to  establish  the 
rule  that  the  proper  time  to  urge  in  defense 
a  former  Judgment  for  an  assessment  for  the 
same  improvement  is  at  the  time  of  the  ap- 
plication for  confirmation  of  the  new  assess- 
ment That  the  defense  here  sought  to  be 
interposed  should  have  been  made  at  the  ap- 
plication for  confirmation  of  the  assessment 
would  seem  to  be  the  natural  deduction  from 
the  provisions  of  the  statute  in  relation  to 
special  assessments  for  local  Improvements. 
Section  48  of  the  act  (Hurd's  Rev.  St  1889,  p. 
373,  c.  24)  provides  for  the  hearing  of  certain 
specified  objections  upon  that  application, 
and  then  concludes,  "together  with  all  other 
questions  arising  In  such  proceeding,"  and 
by  the  provisions  of  the  act  all  objections  so 
made,  except  those  relating  to  the  benefits  to 
property,  are  to  be  beard  and  determined 
by  the  court  without  a  Jury.  The  hearing  at 
the  confirmation  Is  the  only  hearing  to  be  had 
prior  to'  application  for  Judgnnent  for  sale 
for  delinquencies  of  property  owners  In  the 
payment  of  the  special  tax  or  assessment 
And  relative  to  this  latter  proceeding,  and 
regulating  the  practice  at  such  latter  hear- 
ing, section  66  of  the  act  provides:  "No  de- 
fense or  objection  shall  be  made  or  lieard 
which  might  have  been  interposed  in  the  pro- 
ceedings for  the  making  of  such  assessment, 
or  the  application  for  the  confirmation  there- 
of, and  no  errors  in  the  proceeding  to  con- 
firm, not  affecting  the  power  of  the  court  to 
entertain  and  consider  the  petition  therefor, 
shall  be  deemed  a  defense  to  the  application 
herein  provided  for." 

The  practice  is  well  settled,  then,  that  the 
defense  here  urged  and  held  sufficient  by  the 
county  court  was  such  a  one  as  could  and 
should  have  been  heard  at  the  application  for 
confirmation  of  the  assessment.  It  was  not 
a  matter  that  had  arisen  since  the  confirma- 
tion, but  existed  at  the  time  the  Judgment 
of  confirmation  was  had,  and  could  have 
then,  U  at  all,  been  successfally  made,  and 
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had  the  court  refused  to  entertain  it,  or  bad 
an  erroneous  Judgment  been  entered  upon 
such  defense  or  objection,  the  same  could 
hare  been  reviewed  by  tills  court;  and  we 
tliink,  under  the  express  provisions  of  sec- 
tion 66,  above  quoted,  appellee  was  preclud- 
ed from  urging  the  defense  now  made  to  the 
application  for  judgment  for  sale.  We  think 
Gross  V.  People,  193  111.  260,  61  N.  B.  1012,  86 
Am.  St.  Rep.  322,  appllcalile  to  and  decisive 
of  tlUs  point.  Such  a  defense  is  a  collateral 
attack  upon  the  original  judgment  of  con- 
firmation. People  V.  Green,  158  111.  594,  42 
N.  E.  168;  Clark  y.  People,  146  III.  348,  35 
N.  E.  60;  Casey  v.  People,  165  m.  49,  46  N. 
E.  7;  People  v.  Lingle,  165  111.  65,  46  N.  E.  10; 
Leitch  v.  People,  183  lU.  589,  56  N.  B.  12T; 
Pipher  t.  People,  183  lU.  486,  56  N.  B.  84. 
In  Leitch  V.  People,  supra,  after  noting  the 
provision  of  section  66  of  the  local  Improve- 
ment act,  supra,  we  said  (page  570,  183  Hi., 
and  page  128,  56  N.  B^):  "Upon  the  applica- 
tion to  confirm  the  assessment,  appellant  had 
the  undoubted  right  to  appear  in  the  county 
court  and  call  in  question  the  validity  of  the 
petition  presented  to  the  board  of  local  Im- 
provements, and,  as  he  was  notified  as  re- 
quired by  law,  it  was  his  duty  to  appear  and 
make  objection  if  he  desired  to  contest  the 
validity  of  the  proceedings;  but,  as  be  failed 
to  appear  on  application  to  conflnn,  under 
the  plain  language  of  the  statute  he  is  con- 
cluded from  calling  in  question  any  of  the 
proceedings  anterior  to  the  judgment  of  con- 
firmation, except  the  jurisdiction  of  the  court 
rendering  the  judgment.  Indeed,  It  has  been 
held  in  a  number  of  cases  that,  on  an  appli- 
cation to  confirm  the  assessment,  if  the  court 
has  jurisdiction  to  render  the  judgment,  the 
judgment  will  be  conclusive  on  the  land- 
owner, and  he  cannot  call  in  question  the 
regularity  of  the  proceedings  prior  to  the 
Judgment  on  a  subsequent  application  for 
Judgment  and  sale."  In  the  case  at  bar  there 
is  no  question  as  to  the  regularity  of  the 
proceedings,  or  of  proper  notice  to  the  ap- 
pellee. The  court  had  jurisdiction  of  the 
subject-matter  and  the  person,  and  the  plea 
ttiat  is  now  sought  to  be  Interposed  was  one 
that  could  have  then  been  urged  as  a  bar  to 
the  proceeding.  In  Pipher  v.  People,  supra, 
we  said  (page  437,  183  III.,  and  page  85,  5C 
N.  E.):  "A  Judgment  confirming  a  special 
assessment  is  not  open  to  collateral  attack  on 
grounds  not  affecting  the  jurisdiction  of  the 
court  which  pronounced  it,  and,  unless  a 
want  of  jurisdiction  is  shown,  the  judgment 
of  confirmation  is  binding  upon  all  concerned. 
Doremns  v.  People,  161  111.  26,  43  N.  E.  701. 
Objections  to  the  validity  of  such  a  judg- 
ment, when  interposed  in  a  proceeding  like 
this  for  a  judgment  and  order  of  sale  of  de- 
linquent property,  constitute  such  collateral 
attack  on  the  Judgment  of  confirmation.  In 
the  case  of  ordinary  taxes  there  is  no  Judi- 
cial hearing  prior  to  the  application  for  judg- 
ment and  order  of  sale,  but  in  the  case  of  a 
special  assessment  the  law  provides  for  such 


a  hearing  when  the  officer  authorized  to 
spread  the  assessment  has  done  so,  and  the 
assessment  roll  is  returned  to  the  court  Be- 
fore the  owner  is  concluded,  notice  must  be 
given  as  provided  by  the  statute,  and  he  may 
have  a  trial  by  the  court  of  any  legal  objec- 
tion to  the  assessment,  and  by  a  Jury  of  the 
justice  of  the  amount  assessed  against  his 
property.  The  assessment  may  be  modified, 
set  aside,  changed,  or  confirmed,  but  when 
the  court  has  acquired  Jurisdiction  its  Judg- 
ment cannot  be  attacked  collaterally."  In 
the  same  case  it  is  there  further  said  that 
this  Is  not  only  the  rule  based  on  general 
principles,  but  because  of  the  express  provi- 
sion of  section  66  of  the  local  improvement 
act. 

We  think  It  the  settled  practice  In  this 
state,  in  this  class  of  proceedings,  that  the 
defense  here  urged  must  I>e  made  at  the  time 
of  the  application  for  confirmation  of  the  as- 
sessment, and  that  at  any  other  stage  in  the 
proceedings  such  defense  comes  too  late.  It 
is  important  to  all  concerned  that  the  validi- 
ty of  special  assessments  should  be  settled  In 
this  preliminary  hearing,  and  the  case  at 
bar  may  well  be  considered  as  illustrating 
the  necessity  and  wisdom  of  the  application 
of  such  a  rule.  On  the  faith  of  such  Judg- 
ment of  confirmation,  contracts  were  let  and 
the  work  and  improvement  made  pursuant 
to  the  ordinance;  and  to  leave  the  questions 
open  that  might  and  should  have  been  set- 
tled on  the  application  for  confirmation,  and 
allow  them  to  be  urged  against  the  judgment 
for  sale,  is  to  make  that  uncertain  which  the 
Iiegislature  evidently  intended  should  be  cer- 
tain, and  a  protection  to  all  persons  acting  on 
the  faith  thereof. 

The  judgment  of  the  county  court  of  Cook 
county  is  reversed,  and  the  cause  remanded 
to  that  court,  with  directions  to  enter  a  Judg- 
ment for  sale.    Reversed  and  remanded. 


(»1  111.  13S) 

COLSTON  et  al.  v.  OLROTD  et  al. 

(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

DEEDS— MENTAL  CAPACITY  OP  GRANTOR— UN- 
DUE INFLUENCBJ— EVIDENCE— SUFFICIBN- 
j  CY— WITNESSES— COMPETENCY. 

,  1.  In  a  suit  to  set  aside  deeds,  evidence  con- 
sidered, and  held  sniflcieut  to  show  that  the 
grantor  was  of  sound  mind  when  he  executed 

I  the  conveyance. 

2.  In  a  suit  to  set  aside  deeds  executed  by  a 
father  to  his  daughter,  evidence  held  insufficient 

'  to  show  any  undue  influence  at  any  time  exer- 
cised by  the  danghter  to  induce  the  making 
of  the  deeds. 

3.  Where,  in  a  suit  to  set  aside  deeds  executed 
by  a  father  in  his  lifetime  to  his  daughter, 
the  complainants  have  testified  to  conversations 
with  her,  she  is  competent  to  testify  as  to  such 
conversations,  over  a  general  objection  to  her 
competency. 

Error  to  Circuit  Ciourt,  Cass  County;  Henry 
Higbee,  Judge. 

Bill  by  Mollle  Colston  and  othera  against 
Elizabeth  Olroyd  and  another  to  set  aside  cer- 
tain deeds  and  for  partition.    From  a  decree 
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denying  the  prayer  to  Bet  aside  the  deeds, 
and  granting  partition  as  to  the  balance  of 
the  premises,  complainants  bring  error.  Af- 
firmed. 

John  A.  Bellattl,  A.  Hedrlck,  and  Jefferson 
Orr,  for  plaintiffs  In  error.  R.  W.  Mills,  for 
defendants  In  error. 

RICKS,  J.  This  is  a  bill  In  chancery  filed 
by  plaintiffs  In  error,  MolUe  Colston,  Abi- 
gail Berry,  William  Wight,  John  C.  Wight, 
Amos  Wight,  Jesse  Blimling,  Male  Bllmling, 
Abble  Blimling,  John  Bllmling,  and  Garnet 
Bllmling  (the  last  five  being  minors,  who  sue 
by  their  father  and  next  friend,  Jacob  Blim- 
ling), heirs  at  law  of  Jesse  Wight,  for  the 
purpose  of  setting  aside  certain  deeds  made 
by  said  Jesse  Wight  to  his  daughter,  Eliza- 
beth J.  Olroyd,  n6e  Wight,  who,  together 
with  her  husband,  Henry  Olroyd,  are  the  de- 
fendants in  error  (Elizabeth  J.  Wight  having 
been  married  in  December  after  the  making 
of  the  last  deed  In  question),  and  for  the  pur- 
pose of  partitioning  the  lands  In  question, 
together  with  other  lands  left  by  the  deceas- 
ed undivided.  The  bill  sets  up  the  fact  that 
on  or  about  January  2,  1901,  Jesse  Wight 
died  testate,  leaving  no  widow,  but  leaving 
surviving  him  his  children  and  grandchildren 
as  named  In  complainants'  bill,  his  only  heirs 
at  law;  that  prior  to  his  death,  on  March  7, 
1898,  he  made  and  published  his  last  will 
and  testament,  and  among  other  bequests 
gave  Elizabeth  J.  Olroyd  ?300  In  money  and 
all  the  household  goods,  and  then  bequeathed 
all  the  residue  of  his  property,  both  real  and 
personal,  to  his  seven  children,  share  and 
share  alike.  The  bill  further  sets  up  the 
fact  that  Sarah  J.  Bllmling,  one  of  the  daugh- 
ters of  the  testator,  died  prior  to  the  death 
of  her  father,  leaving  the  above-named  minor 
heh-s;  that  the  testator  had  sufficient  per- 
sonal property  to  pay  all  debts  and  special 
legacies,  and  at  the  time  of  his  death  was 
seised  in  fee  simple  of  the  following  de- 
scribed real  estate,  to  wit,  the  W.  %  of 
the  N.  E.^  of  section  26,  township  17  N., 
range  10  W.  of  the  third  P.  M.,  and  the 
E.  %  of  the  N.  W.  %  of  said  section  26,  ex- 
cept 65  acres  off  of  the  north  end,  all  situat- 
ed in  Cass  county.  III.,  and  that  their  Inter- 
ests are  each  a  one-seventh  part,  except  the' 
grandchildren,  whose  interests  are  one  thirty- 
fifth  part.  The  bill  further  sets  up  the  fact 
that  Elizabeth  J.  CHroyd  had  two  deeds  pur- 
porting to  have  been  executed  by  said  Jesse 
Wight,  one  being  of  the  date  of  November 
15,  1899,  for  the  l5  acres  above  described,  re- 
citing as  the  consideration  love  and  affection 
for  his  daughter  and  one  dollar  In  hand  paid, 
and  the  other  deed  being  of  date  October  25, 
1900,  purporting  to  convey  all  of  the  S.  W. 
%  of  the  N.  W.  %  of  said  above-described 
tract  and  reciting  as  the  consideration  love 
and  affection  and  services  rendered,  and  con- 
veys and  warrants,  etc.,  being  the  regular 
statutory  form  of  a  warranty  deed;   that  at 


the  time  the  deeds  were  purported  to  have 
been  executed  by  Jesse  Wight  he  was  of  un- 
sound mind  and  memory,  and  that  his  mind 
was  so  impaired  by  old  age  and  Illness  as 
to  render  him  wholly  incapable  of  under- 
standing what  he  was  doing  and  wholly  In- 
capable of  executing  deeds;  that  the  grantee, 
Elizabeth  J.  Olroyd,  exerted  an  undue  influ- 
ence, and  induced  the  S9.id  Jesse  Wight  to 
execute  the  deeds;  and  that  said  deeds  are 
a  cloud  upon  the  title  to  the  property  describ- 
ed herein.  The  bill  asks  that  the  deeds  be 
declared  null  and  void,  and  set  aside,  and 
that  partition  be  made  according  to  the  rights 
and  interests  of  the  parties. 

Elizabeth  J.  Olroyd  and  Henry  Olroyd,  the 
defendants,  answered,  denying  that  Jesse 
Wiglit  died  seised  of  the  last  two  mentioned 
tracts  of  land,  but  admitting  that  he  died 
seised  of  the  N.  W.  %  of  the  N.  E.  %  of 
said  section  26,  and  further  saying  that  Jesse 
Wight  in  his  lifetime  conveyed  to  Elizabeth 
J.  Olroyd  the  S.  W.  %  of  the  N.  E.  Vi,  and 
15  acres  off  of  the  south  end  of  the  E.  ^  of 
said  above-described  N.  W.  %  of  section  26, 
and  that  at  the  time  he  made  the  convey- 
ances he  was  of  sound  mind  and  memory, 
and  made  the  conveyances  for  a  good  con- 
sideration, and  denying  that  they  -weie  ob- 
tained by  fraud,  undue  influence,  or  other  un- 
fair means. 

At  the  hearing  of  the  case,  which  was  ■part- 
ly on  evidence  taken  before  a  special  master 
and  partly  on  oral  evidence  taken  in  open 
court,  the  chancellor  found  against  the  alle- 
gation In  complainants'  bill  in  reference  to 
the  deeds  made  to  Elizabeth  J.  Olroyd,  and 
found  that  the  equities  as  to  those  deeds 
were  with  the  defendants,  and  decreed  that 
In  so  far  as  the  bill  prayed  that  the  deeds 
In  question  be  set  aside  and  annulled  the 
prayer  be  denied,  and  granted  partition  as  to 
the  balance  of  the  premises. 

Several  errors  are  assigned  of  record  by 
plaintiffs  In  error,  but  only  two  are  relied 
upon  or  argued;  they  being  (1)  as  to  the  con- 
dition of  Jesse  Wight's  mind  on  October  25,. 
1000,  the  date  of  the  last  deed  In  question, 
and  (2)  that  the  deeds  were  obtained  under 
restraint  and  undue  influence  brought  about 
by  the  defendant  Elizabeth  J.  Olroyd  and 
her  husband,  Henry  Olroyd. 

The  evidence  showed  that  the  testator, 
Jesse  Wight,  was  72  years  old  and  for  more 
than  two  years  prior  to  his  death  had  been 
afflicted  with  cancer  of  the  face;  that  he 
was  debilitated  and  weak;  and  that  on  Octo- 
ber 16,  1900,  he  fell,  while  going  out  of  doors, 
and  suffered  a  stroke  of  paralysis,  resulting 
In  partial  paralysis  of  the  lower  extremities. 
It  further  shows  that  his  daughter  Eliza- 
beth J.  Olroyd  had,  some  twelve  or  fifteen 
years  before  his  death,  been  married,  but 
that  her  marriage  relation  was  such  that,  aft- 
er attempting  to  live  with  her  husband  for 
two  or  three  years,  they  Anally  separated, 
and  the  daughter  returned  to  the  home  of 
her  father,  with  a  small  child,  and  for  at 
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least  ten  years  continuously  made  her  home 
at  her  father's  house;  that  In  1892  her  moth- 
er, the  wife  of  the  testator,  died,  and  that 
he  never  remarried;  that  the  child  of  Eliza- 
beth died  several  years  before  the  testator; 
that  the  daughter  Elizabeth  3.,  from  the 
death  of  her  mother,  took  charge  of  the 
household,  and  conducted  the  same  from  that 
time  to  the  death  of  the  testator;  that  she 
had  three  sisters  and  three  brothers,  all  of 
-whom  were  married  some  time  prior  to  the 
death  of  the  testator,  and  most  of  whom 
had  left  home  before  the  death  of  the  mother 
—the  only  member  of  the  family,  besides 
Elizabeth  J.,  remaining  at  home  for  any 
length  of  time,  being  a  son,  William,  who 
was  the  youngest  of  the  boys.  The  evidence 
also  establishes  that  the  testator  was,  in  bis 
lifetime,  a  man  of  good  business  capacity 
and  had  acquired  considerable  property,  and 
had  assisted  all  of  his  children,  except  two 
daughters,  who  were  married  and  living  away 
from  home,  and  the  daughter  Elizabeth  J.; 
that  he  had  paid  considerable  sums  In  securi- 
ty debts  for  his  sons,  and  that  he  had  for 
some  reason  conceived  the  idea  that  one  of 
his  sons  was  angered  at  him,  and  was  dis- 
posed to  treat  him  harshly,  and  frequently 
expressed  fear  of  personal  injury  from  him. 
One  of  the  daughters,  Mrs.  Blimling,  died 
some  years  previous  to  the  death  of  the 
testator,  and  left,  among  others,  a  daughter, 
Male,  who  was  a  small,  young  girl,  and 
made  her  home  with  the  testator  for  several 
years  prior  to  and  up  to  the  time  of  his 
death.  The  evidence  also  discloses  that  the 
cancer  with  which  the  testator  was  afflicted 
was  of  such  a  character  tliat  he  suffered, 
at  times.  Intense  pain  from  It,  and  that  there 
was  frequent  and  excessive  flow  of  blood 
from  It,  requiring  much  attention  in  the  way 
of  wiping  and  keeping  his  face  and  clothing 
freed  therefrom.  The  family  physician  who 
attended  liim  testified  that  the  form  of  can- 
cer he  had  was  highly  contagious  In  Its  char- 
acter, and  the  evidence  discloses  that  his 
daughters,  other  than  the  daughter  Eliza- 
Ijeth  J.,  were  unable,  from  the  distressing 
and  sickening  condition  of  the  testator's  face 
at  the  times  when  he  was  suffering  most,  to 
render  him  the  assistance  necessary;  that 
the  defendant  in  error  Elizabeth  J.,  from  the 
death  of  the  mother  to  the  death  of  the  tes- 
tator, both  before  and  after  his  sufferings 
and  afflictions  came  upon  him,  was  constant 
and  tender  In  her  attentions  to  him,  and, 
when  bis  disease  took  the  form  that  caused 
others  to  shrink  from  him,  she  remained  his 
main  reliance.  It  also  appears  from  the  evi- 
dence that  prior  to  the  death  of  the  moth- 
er, and  shortly  after  the  daughter  Elizabeth 
J.  returned  home  and  resumed  the  home  rela- 
tion, the  testator  deeded  her  12%  acres  of 
timber  land,  and  In  1898,  about  the  time  he 
began  to  be  afflicted  with  the  cancer,  he 
deeded  to  her  the  15  acres  of  land  above 
mentioned.    Tb«!se  conveyances  were  prompt- 


ly put  of  record,  and  the  other  children  of 
the  testator  became  apprised  of  them,  and 
conceived  the  idea  that  it  was  likely  or  prob- 
able that  the  testator  would  make  other 
and  farther  conveyances  or  gifts  to  defend- 
ant in  error  Elizabeth  J.,  and  there  is  much 
in  the  evidence  tending  strongly  to  show  that 
the  other  children,  by  concert  of  action  In 
malUng  the  charge  that  the  mind  of  the  tes- 
tator was  being  affected,  determined  to  de- 
feat any  such  further  or  other  conveyance, 
and  that  the  testator  was  fully  advised  and 
informed  of  the  conduct  and  determination  of 
Ills  other  children. 

The  record  Is  voluminous,  and  the  evi- 
dence contradictory.  Except  the  defendant 
In  error  Elizabeth  J.,  all  the  living  cliildren 
of  the  testator,  and  the  grandchild,  Male 
Blimling,  and  the  husbands  of  the  married 
daughters  and  wives  of  the  married  sons, 
testified  that  in  their  judgment  the  testator 
was  of  unsound  mind  for  periods  varying 
from  six  or  seven  months  to  a  year  or  two 
before  his  deatli.  In  addition  to  these  mem- 
bers of  the  family  expressing  this  opinion 
were  tliree  other  witnesses,  who  were  not  In 
any  way  related  to  the  testator,  so  far  as 
the  record  shows,  nor  In  any  way  interested 
in  the  subject  of  litigation,  who  stated  that  in 
thdr  opinion,  for  some  period  before  his 
death,  the  testator  was  not  of  sufficiently 
sound  mind  to  transact  ordinary  business; 
wliile  on  the  part  of  defendants  in  error  ten 
witnesses,  aside  from  defendants  In  error, 
and  who  were  in  no  way  related  to  the  par- 
ties and  had  no' Interest  in  the  result  of  the 
suit.  Including  the  family  physician,  who  tiad 
known  the  testator  for  80  years,  and  been 
the  family  physician  for  the  last  14  years  of 
the  testator's  life  and  treated  him  in  his  last 
illness,  and  the  others  l>elng  neighbors  and 
friends  who  were  intimately  associated  with 
him,  testified  that  he  was  of  sound  mind  clear 
up  to  the  time  of  his  death,  except  In  irra- 
tional delirium  resulting  from. fever. 

From  a  review  of  the  entire  testimony  we 
are  satisfied  that  the  evidence  utterly  falls 
to  show  any  general  affection  of  the  mind 
of  the  testator,  and  that  it  also  fails  to 
show  that  there  was  at  any  time  any  undue 
influence  exercised  by  the  defendant  in  error 
Elizabeth  J.  Olroyd  to  Induce  the  making  of 
tlie  deeds  sought  to  be  set  aside.  There  is 
not  a  word  of  evidence  In  the  record  show- 
ing that  she  at  any  time  or  under  any  con- 
dition solicited,  urged,  influenced,  or  induced 
the  testator  to  convey  to  her  any  property. 
Her  husband,  Henry  Olroyd,  was  employed 
by  the  plaintiff  hi  error  William  Wight  to 
stay  at  the  house  and  assist  in  taking  care 
of  the  testator  shortly  after  this  stroke  of 
paralysis  and  four  or  five  days  before  the 
making  of  the  deed  to  the  40-acre  tract.  At 
that  time  it  Is  shown  that  he  was  wholly 
unacquainted  with  his  present  wife,  and  that 
there  never  had  been  any  association  between 
them;   and  there  was  not  the  slightest  evi- 
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dence  to  show  that  until  long  after  the  deed 
in  question  was  made  be  bad  any  interest 
in  her  welfare  or  lu  the  procurement  of  any 
conveyance  to  her.  The  deed  to  the  40-acre 
tract  was  made  on  the  25tb  day  of  October, 
and  six  days  after  the  paralytic  stroke;  and 
the  real  controversy  In  this  case,  and  the  only 
one  that  there  is  a  semblance  of  substantial 
testimony  to  support,  is  the  condition  of  the 
mind  of  the  testator  on  the  day  of  making 
that  deed.  In  reference  to  his  condition  upon 
that  day  the  evidence  is  absolutely  Irreconcil- 
able. It  was  simply  a  question  of  fact,  sup- 
ported upon  one  side  by  those  interested  in 
defeating  the  conveyance,  and  upon  the  other 
Bide  by  the  doctor  who  was  In  attendance, 
by  the  notary  who  took  the  acknowledgment, 
and  by  the  defendants  In  error.  Those  at- 
tacking the  deed  state  that  on  that  day  the 
testator  was  in  a  stupor  and  was  irrational, 
and  if  their  testimony  is  to  be  taken  as  true 
it  Is  very  doubtful  If  the  deed  should  be  sus- 
tained; while,  on  the  other  hand,  the  wit- 
nesses for  defendants  in  error  state  that  he 
was  entirely  rational,  talked  understanding- 
ly,  discussed  politics  and  the'  weather,  and 
talked  about  the  business  in  hand  with  as 
much  clearness  as  he  had  ever  discussed 
any  business  or  general  matter. 

At  the  time  this  deed  was  made  the  at- 
tending physician  brought  the  notary  out  to 
the  residence  of  the  testator  to  take  the  ac- 
knowledgment, which  was  done  pursuant  to 
previous  arrangement  between  him  and  the 
testator,  who  had  instructed  him  to  have  the 
deed  made  and  to  bring  a  party  to  have  it 
acknowledged.  It  was  acknowledged  before 
Mr.  Edward  Clifford,  a  notary  public,  then 
reading  law  with  Mr.  B.  W.  Mills,  and  af- 
terwards a  .  partner  with  Mr.  Mills  in  the 
practice  of  law;  and  he  and  the  doctor  both 
testified  that  they  had  been  apprised  of  the 
determination  of  the  other  children  to  pre- 
vent any  furtlier  conveyance  being  made  to 
the  defendant  In  error  Elizabeth  J.,  and  that 
to  that  end  the  other  children  of  the  testator, 
and  those  Interested  in  defeating  It,  had  all 
been  circulating  the  report  that  the  testator's 
mind  was  affected,  and  that  upon  the  occa- 
sion of  the  execution  and  acknowledgment 
of  the  deed  they  made  a  special  effort  and 
gave  especial  attention  to  the  mental  condi- 
tion of  the  testator  In  anticipation  of  the 
trouble  that  followed.  Much  of  this  evidence 
was  beard  before  the  chancellor  in  person, 
who  came  to  the  conclusion  that  the  truth  of 
the  matter  lay  with  the  defendants  in  error, 
and  we  aresatlafled  with  his  conclusion. 

As  showing  the  animus  in  this  case,  the 
evidence  discloses  that  some  of  the  children, 
having  ascertained  that  these  deeds  were 
made,  refused  to  visit  the  testator  during  his 
last  Illness,  and  that  on  Christmas,  in  antici- 
pation of  the  gathering  of  the  family,  an 
elaborate  dinner  was  prepared,  and  none  of 
them  came  to  partake  of  it;  that  on  the  29th 
day  of  December,  being  three  days  before 
the  death  of  the  testator,  and  at  hie  solicita- 


tion, the  children  all  met  at  his  house,  and 
there  such  proceedings  were  had,  in  an  effort 
to  have  defendant  in  error  Elizabeth  J.  re- 
convey  this  property,  as  showed  an  utter  want 
of  feeling  on  the  part  of  his  children  for  the 
dying  father.  To  enter  into  the  details  of 
that  scene  would  be  a  reproach  to  the  living 
and  the  dead,  and  of  no  benefit  to  anybody. 
In  this  was  shown  sufficient  to  Justify  a  chan- 
cellor in  feeling  that  there  are  people  who, 
when  In  the  grasp  of  greed  and  selfishness, 
will  go  to  almost  any  length  to  acquire  prop- 
erty. It  is  not  surprising  if  the  confidence  of 
the  court  in  the  testimony  of  these  plaintiffs 
In  error  was  shaken  by  that  transaction. 

It  Is  complained  that  defendant  in  error 
Elizabeth  J.  Oboyd  was  not  a  competent  wit- 
ness, and  when  she  was  offered  as  a  witness 
a  general  objection  to  her  competency  was  in- 
terposed. Plaintiffs  In  error  had  testified  to 
a  number  of  conversations  with  her,  and, 
among  them,  the  scene  of  the  29th  of  Decem- 
ber, of  which  we  have  Just  spoken.  She  was 
a  competent  witness  as  to  all  the  conversa- 
tions to  which  they  testified.  After  the  gen- 
eral objection  to  her  competency,  no  other 
objection  was  interposed  at  any  time  to  her 
testimony.  She  was  allowed,  without  objec- 
tion, except  the  general  objection,  to  testify 
to  matters  as  to  which  she  was  not  compe- 
tent; but  It  was  the  duty  of  the  chancellor— 
and  we  presume  he  performed  that  duty— to 
only  consider  the  competent  evidence.  There 
was  no  reversible  error  committed  by  the 
chancellor. 

We  think  the  decree  of  the  circuit  court 
should  be,  and  It  is,  affirmed. 

Decree  affirmed. 


(204  111.  494) 

PEOPLE  ex  rel.  HOTNB  et  al.  t.  OLSEN. 
County  Clerk,  et  aL 

(Supreme  Court  of  Illinois.    Oct.  26,  1003.) 

STATUTES— VALIDITY— EFFECT      OP      PARTIAL 

INVALIDITY— ADDITIONAL  CIRCmT 

COURT  JUDGES. 

1.  Act  May  10,  1801  (Laws  1901,  p.  1301,  cre- 
ating additional  circuit  and  superior  court  fudges 
for  Cook  county,  and  providing  that  they  shall 
be  elected  on  the  first  Monday  in  November, 
1902,  and  hold  office  nntil  Tuesday  after  the 
first  Monday  in  June,  1903,  when  their  succes- 
sors shall  be  elected  (or  a  term  of  six  years, 
being  violative  of  Const  art.  6,  H  12,  14,  23, 
providing  that  the  terms  of  office  of  the  circuit 
judges  shall  be  six  years,  and  that  the  Judges 
shall  be  elected  on  the  first  Monday  of  June,  is 
invalid  in  toto. 

Original  application  for  mandamus  by  the 
people,  on  relation  of  Thomas  M.  Hoyne  and 
others,  against  Peter  Olsen,  connty  clerk  of 
Cook  county,  and  others,  to  compel  them  to 
canvass  the  vote  and  transmit  to  the  Secre- 
tary of  State  an  abstract  showing  the  election 
of  relators,  respectively,  to  the  office  of  cir- 
cuit Judge  of  Cook  county.    Writ  denied. 

Maclay  Hoyne,  Robert  S.  lies,  and  Hiram 
T.  Gilbert,  for  relators.  Edwin  W.  Sims,  Co. 
Atty.,  and  Frank  Lb  Shepard,  for  respondents. 
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FEB  CURIAM.  This  Is  an  original  peti- 
tion by  the  people  of  the  state,  etc.,  on  the 
relation  of  Thomas  M.  Hoyne,  Joseph  A. 
O'Donnell,  and  George  Mills  Rogers,  praying 
for  a  peremptory  writ  of  mandamus  to  com- 
pel Peter  Olsen,  county  clerli  of  Cook  county, 
and  Olaf  F.  Severson  and  M.  J.  O'Donoghue, 
Justices  of  the  peace  of  the  town  of  West 
Chicago,  to  canvass  the  vote  and  transmit  to 
the  Secretary  of  State  an  abstract  showing 
the  election  of  relators,  respectively,  to  the 
office  of  circuit  Judge  of  Cook  county.  By  the 
petition  it  is  alleged  that  each  of  the  relators 
is  eligible,  and  was  regularly  nominated,  and 
on  the  first  Monday  of  June,  1903,  duly  elect- 
ed, as  an  additional  Judge  of  the  circuit  court 
of  Cook  county,  under  the  act  of  the  Legis- 
latui-e  in  force  July  1,  1901,  and  that  the  re- 
siwndent  Olsen,  as  county  clerk,  and  Severson 
and  O'Donoghue,  Justices  of  the  peace  selected 
by  him  to  assist  in  opening  the  returns  of  said 
election  and  making  abstracts  of  the  votes  cast 
thereat,  being  of  the  opinion  that  relators 
could  not  be  lawfully  elected  to  said  office  of 
Judge  of  the  circuit  court  of  said  cotmty,  have 
refused  and  do  refuse  to  make  abstracts  of 
tlie  votes  cast  for  relators,  and  the  said  coun- 
ty cleric  has  announced  bis  intention  to,  and 
does  and  will,  refuse  to  transmit  to  the  Sec- 
retary of  State  any  abstract  of  said  votes  cast 
as  aforesaid,  wherefore  a  writ  of  mandamus 
is  prayed,  etc.  At  our  last  June  term,  re- 
spondents appeared  in  answer  to  said  petition, 
and  filed  a  general  demurrer  thereto,  upon 
wliich  a  final  hearing  was  had,  and  the  writ 
denied,  with  the  announcement  that  an  opin- 
ion would  thereafter  be  filed. 

But  two  questions  were  raised  by  counsel 
upon  the  argument:  First,  is  the  entire  act  of 
the  Legislature  of  May  10,  1901,  entitled  "An 
act  to  provide  for  additional  Judges  of  the  dr- 
cuit  and  superior  courts  of  the  county  of 
Cook,"  imconstituHonal?  And,  second,  is  the 
act  of  the  last  General  Assembly,  adopted 
April  17,  1903  (Laws  1903,  p.  143),  to  repeal 
said  act  of  May  10,  1901  (Laws  1901,  p.  130), 
YaUd?  If  the  first  question  Is  decided  in  the 
affirmative,  the  second  will  become  unim- 
portant. 

The  legislature  on  the  10th  day  of  May, 
1901  (Laws  1901,  p.  130;  Hurd's  Rev.  St. 
1001,  p.  554),  passed  the  first-named  act,  which 
provides:  "As  It  appears  by  a  canvass  of  this 
state  •  •  •  that  the  number  of  Inhabit- 
ants of  the  county  of  Cook  is  over  one  million 
eight  hundred  thousand  (1,800,000),  and  that 
thereby  said  county  is  entitled  to  additional 
Judges  by  section  23  of  article  6  of  the  Consti- 
tution of  this  state;  therefore  the  number 
of  Judges  of  the  circuit  court  of  C!ook  county 
be,  and  hereby  is,  increased  from  fourteen,  ita 
present  number,  to  seventeen,  and  the  num- 
ber of  Judges  of  the  superior  court  of  Cook 
county  be,  and  hereby  Is,  increased  from 
twelve.  Its  present  number,  to  fifteen.  On  the 
Tuesday  after  the  first  Monday  in  November, 
A.  D.  1902,  there  shall  be  elected  three  Judges 
of  the  circuit  court  of  said  coimty  of  Cook, 


and  three  Judges  of  the  superior  court  of  said 
county  of  Cook.  The  terms  of  office  of  the 
said  additional  Judges  of  the  said  circuit  court 
shall  expire  on  the  first  Monday  of  June,  A. 
D.  1903,  upon  the  election  and  qualification  of 
their  successors  in  office,  and  upon  said  first 
Monday  of  June,  A.  D.  1003,  ^nd  every  six. 
years  thereafter,  there  shall  be  elected  at  the 
same  time  and  in  the  manner  as  the  other 
Judges  of  the  circuit  court,  three  Judges  of 
said  circuit  court,  successors  in  office  of  the 
Judges  by  this  act  authorized  to  be  elected. 
The  terms  of  office  of  the  said  additional 
Judges  of  the  said  superior  court  shall  expire 
on  Tuesday  after  the  first  Monday  in  Novem- 
ber, A.  D.  1904,  upon  the  election  and  quail-- 
ficatlon  of  their  successors  in  office,  and  upon 
the  said  Tuesday  after  the  first  Monday  in 
November,  A.  D.  1904,  and  every  six  years 
thereafter  there  shall  be  elected,  at  the  same 
time  and  in  the  same  manner  as  the  other 
Judges  of  the  superior  court,  three  Judges  of 
said  superior  court,  successors  in  office  of  the 
Judges  by  this  act  authorized  to  be  elected." 
The  constitutionality  of  the  act  was  passed 
upon  In  a  mandamus  proceeding  brought  to 
this  court  by  appeal  in  the  case  of  People  ex 
rel.  V.  Knopf,  198  111.  340,  64  N.  E.  842,  1127, 
in  which  we  held  that,  in  so  far  as  It  pro- 
vided for  the  election  of  Judges  of  the  circuit 
and  superior  courts  for  terms  of  less  than 
six  years,  It  was  unconstitutional  and  void, 
but  declined  to  pass  upon  the  validity  of  the 
whole  act,  for  the  reason  that  it  was  not 
necessary  to  do  so  In  that  case.  Thereafter 
the  General  Assembly  passed  an  act  repealing 
said  statute,  with  an  emergency  clause,  to 
take  effect  from  and  after  its  passage,  which 
was  approved  April  17,  1903.  Notwithstand- 
ing the  decision  of  this  court  and  said  repeal- 
ing statute,  nominations  were  made  and  cer- 
tified to  the  county  clerk  In  said  county  for 
three  additional  Judges  of  the  circuit  court, 
which  were  called  "provisional  Judges  under 
the  act  of  1901,"  and  the  candidates  so  nomi- 
nated were  voted  for,  as  alleged  in  the  peti- 
tion, at  the  June  election,  1903,  the  relators 
receiving  a  majority  of  the  votes  cast.  They 
base  their  right  to  the  writ  here  sought  on 
the  claim  that  the  provisions  of  the  act  of 
May  10,  1901,  except  as  declared  unconsti- 
tutional in  the  foregoing  case  of  People  v. 
Knopf,  supra,  are  constitutional  and  valid^  and 
that  the  act  of  1903  repealing  the  same  is 
unconstitutional  and  invalid.  The  position  of 
respondents  Is  that  the  former  act  is  uncon- 
stitutional and  void  as  a  whole;  that  the  part 
which  authorizes  an  election  of  three  Judges 
of  the  circuit  court  in  June,  1903,  as  the  suc- 
cessors in  office  to  the  Judges  by  that  act  au- 
thorized to  be  elected,  and  that  part  declared 
unconstitutional,  are  so  Interdependent  that  the 
remainder  is  not  capable  of  being  executed,  in 
accordance  with  the  legislative  Intent,  without 
the  other;  that  the  provisions  of  the  act  are 
so  related.  In  substance  and  object,  that  it  Is 
Impossible  to  suppose  the  Legislature  would 
have  passed  the  one  without  the  other,  and 
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therefore  the  whole  act  must  fall.  The  rule 
is:  "If  a  statute  attempts  to  accompllsb  iwo 
or  more  objects  and  is  void  as  to  one,  It  may 
still  I>e  In  every  respect  complete  and  valid 
as  to  the  other;  but  If  its  purpose  Is  to  ac- 
complish a  single  object  only,  and  some  of  Its 
provisions  are  void,  the  whole  must  fall  unless 
sufficient  remains  to  effect  the  object  without 
the  aid  of  the  Invalid  portion,  and  if  they  are 
BO  mutually  connected  with  and  dependent  on 
each  other,  as  conditions,  consideration,  or 
compensation  for  each  other,  as  to  warrant  the 
belief  that  the  Legislature  hitended  them  as 
a  whole,  and  that  if  all  could  not  be  carried 
Into  effect  the  Legislature  would  not  pass  the 
residue  independently,  then,  If  some  parts  are 
unconstitutional,  all  the  provisions  which  are 
thus  dependent,  conditional,  or  connected  must 
fall  with  them."  Cooley's  Const.  Llm.  pp. 
178, 170.  We  have  often  recognized  and  adopt- 
ed this  rule.  Applyhig  It  to  the  statute  under 
consideration,  there  seems  little  ground  for  the 
contention  of  relators  that  enough  of  the  stat- 
ute of  1001  can  be  held  valid,  notwithstand- 
ing our  decision  In  People  v.  Koopf,  supra,  to 
authorize  their  legal  election  In  June,  1003. 
To  say  that  the  Legislature  Intended  to  in- 
crease the  number  of  circuit  and  superior 
Judges  of  Cooli  county,  without  any  reference 
to  the  express  enactment  as  to  when  such 
Judges  should  be  elected  and  their  terms  of 
office  should  expire,  would  be  to  attribute  to 
It  an  intention  directly  In  conflict  with  Its  ex- 
press provisions.  It  did  not  attempt  to  say 
that  the  number  of  Judges  of  the  circuit  court 
of  Cook  county  should  be  Increased  from  14, 
Its  present  number,  to  17,  at  some  future  time, 
but  undertook  to  say  that  the  necessity  for 
such  additional  Judges  then  existed,  and  that 
they  should  be  elected  on  the  first  Monday  of 
November,  1002,  and  that  their  terms  of  office 
should  expire  on  the  first  Monday  of  June, 
1003,  upon  the  election  and  qualification  of 
their  successors  In  office,  and  every  six  years 
thereafter,  etc.  In  other  words,  the  enactment 
increashig  the  number  of  Judges,  and  the  pro- 
vision for  their  election  and  terms  of  office, 
are  so  mutually  connected  with  and  dependent 
on  each  other,  as  conditions  or  compensation 
for  each  other,  as  to  compel  the  belief  that  the 
Legislature  Intended  them  as  a  whole.  There 
was  neither  a  necessity  nor  a  reason  for  the 
Legislature  of  1001  to  Increase  the  number  of 
Judges,  to  take  effect  on  the  first  Monday  In 
June,  1003,  there  being  by  law  an  intervening 
session  In  1003,  at  which.  If  the  necessity  then 
existed,  the  increase  could  be  made;  and  It  Is 
significant  that  at  the  session  of  1003,  instead 
of  amending  the  act  of  1001,  or  re-enacting  a 
valid  statute  making  such  increase,  that  Gen- 
eral Assembly  repealed  the  former  statute  en- 
tirely, with  an  emergency  clause.  In  short, 
we  are  at  a  loss  to  perceive  upon  what  logi- 
cal or  legal  ground  it  can  be  held  that  the 
naked  enactment  that  the  number  of  Judges 
shall  be  Increased  can  l>e  sustained,  and  at 
the  same  time  all  the  provisions  which  author- 
ize the  election  and  terms  of  office  of  the  ad- 


ditional Judges  be  sustained,  and  we  entertain 
no  doubt  that  to  do  so  would  be  to  defeat  the 
clearly  expressed  Intention  of  the  Legislature. 
The  entire  act  must  therefore  be  held  invalid. 

If,  In  this  view  of  the  case.  It  were  at  all 
Important  or  necessary  to  consider  the  second 
contention  of  counsel  for  respondents,  we 
should  be  Inclhied  to  sustain  it  also;  but,  as 
already  indicated.  It  Is  not  necessary  to  decide 
that  question,  or  extend  this  opinion  by  a  dis- 
cussion of  it 

Our  former  order  denying  the  writ  of  man- 
damus was  proper.    Writ  denied. 


(104  ni.  s») 
Omr  OF  BBARDSTOWN  t.  CLARK. 
(Supreme  Court  of  Illinois.    Oct  26,  1003.) 

MUNICIPAL  CORPORATIONS-DEFECTIVE  SIDB- 
WALK— ACTION  FOR  INJURIES— EVIDENCE— 
INSTRUCTIONS-APPBAIr-WAIVBR  OF  OBJEC- 
TIONS. 

1.  An  objection  that  the  verdict  is  not  sup- 
ported by  the  evidence  cannot  be  raised  on  ap- 
peal in  an  action  at  law  where  the  question 
was  not  raised  before  the  trial  conrt  by  a  de- 
murrer to  the  evidence,  motion  to  take  the  case 
from  the  jury,  or  motion  to  have  the  jury  in- 
Btnictod  to  find  for  the  defendant 

2.  Where,  in  an  action  agaiDSt  a  dty  for  in- 
juries from  a  defective  sidewalk,  the  evidence 
as  to  the  condition  of  the  walk  was  conflicting, 
it  was  proper,  in  order  to  show  notice  to  the 
city,  to  permit  plaintiff  to  introduce  in  evidence 
an  ordinance  passed  some  months  before  the 
injury,  requirina  property  owners  adjoining  the 
street  on  which  said  sidewalk  was  located  to 
rebuild  said  sidewalk,  and  to  permit  plaintiff 
to  prove  that  the  adjoining  owners  had  been  no- 
tified to  rebuild. 

3.  lo  an  action  against  a  dty  for  injuries 
owing  to  a  defective  sidewalk,  instructions  that 
it  was  the  duty  of  the  city  to  keep  its  sidewalks 
in  a  reasonably  safe  condition  were  not  preju- 
dicial error  on  the  ground  that  a  city  is  only 
required  to  ase  reasonable  care  to  keep  walks  in 
a  reasonably  safe  condition,  the  evidence  not 
Justiftrinjr  the  jury  in  finding  otherwise  than 
that  the  sidewalk  was  out  of  repair,  and  the  city 
having  had  notice  of  such  condition. 

4.  In  an  action  against  a  city  for  injnries 
owing  to  a  defective  sidewalk  it  was  proper  to 
refuse  to  submit  an  interrogatory  as  to  whether, 
if  plaintiff  had  used  her  eyes  with  ordinary 
care,  she  could  have  seen  snd  avoided  the  hole^ 
such  question  going  to  an  evidentiary  fact 

Error  to  Appellate  Court,  Third  District 
Action  by  Nellie  J.  Clark  against  the  city 
of  Beardstown.  From  a  Judgment  of  the  Ap- 
pellate Court  affirming  a  Judgment  in  favor 
of  plaintiff  (104  Ul.  App.  568),  defendant 
brings  error.    Affirmed. 

Connolly  &  Barnes,  for  plaintiff  in  error. 
Mills  &  McClure,  for  defendant  In  error. 

HAND,  J.  This  Is  an  action  on  the  case. 
commenced  in  the  circuit  court  of  Cass  coun- 
ty by  Nellie  J.  Clark  against  the  city  of 
Beardstown,  to  recover  damages  for  a  per- 
sonal Injury  alleged  to  have  been  sustained 
by  her  by  means  of  a  defective  board  In  a 
sidewalk  situated  upon  one  of  the  public 
streets  In  said  city  giving  way  as  she  step- 

T  2.  Sm  Municipal  Corporations,  voL  M.  Cnt,  DIs. 
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ped  thereon.  Tbe  jury  returned  a  verdict  in 
ber  favor  for  $2,080,  and,  upon  a  remittitur 
of  $580  being  entered,  the  court  overruled  a 
motion  for  a  new  trial,  and  rendered  Judg-. 
ment  upon  the  verdict  for  $1,500,  which 
judgment  has  been  affirmed  by  the  Appellate 
Court  for  the  Third  District,  and  a  writ  of 
error  has  been  sued  out  from  this  court  to 
review  said  Judgment 

The  sidewalk  upon  which  the  defendant 
in  error  was  Injured  was  located  near  the 
post  office  in  said  city,  upon  a  public  street, 
and  was  constructed  of  boards  one  and  one- 
fourth  inches  thick  and  from  six  to  eight 
inches  wide,  nailed  cross-wise  upon  three 
stringers;  which  sidewalk,  the  evidence  tend- 
ed to  show,  had  been  in  use  for  many  years, 
and  was  out  of  repair.  The  defendant  in  er- 
ror testified  the  injury  was  caused  by  her 
stepping  upon  the  edge  of  a  board  In  the 
sidewalk,  a  part  of  which  broke  otT,  and  her 
foot  went  through  the  walk,  and  she  was 
thrown  down  and  ber  ankle  sprained  and  her 
tkack  hurt,  from  the  effect  of  which  injuries 
she  had  suffered  great  pain,  and  was  suffer- 
ing pain  at  the  time  of  the  trial,  which  occur- 
red some  three  months  subsequent  to  the 
time  of  the  accident. 

It  is  first  assigned  as  error  that  the  ver- 
dict is  not  supported  by  the  evidence.  That 
question  was  not  ralse^  before  the  trial 
court  by  a  demurrer  to  the  evidence,  motion 
to  take  the  case  from  the  jury,  or  a  motion 
to  liave  the  jury  instructed  to  find  for  the 
defendant.  In  such  state  of  the  record  no 
question  of  law— and  this  court  determines 
only  questions  of  law  in  cases  of  this  cbiar- 
acter— Is  presented  to  this  court  for  decision. 
Chicago  &  Alton  Railroad  Co.  v.  Gomes,  153 
IlL  208,  38  N.  E.  651. 

It  ia  next  assigned  as  error  that  the  court 
admitted  Improper  evidence  on  behalf  of  the 
plaintiff.  The  court  upon  the  trial,  over  the 
objection  of  the  defendant,  permitted  the 
plaintiff  to  introduce  in  evidence  an  ordi- 
nance of  said  city  passed  some  months  before 
the  Injury  to  the  plaintiff,  requiring  property 
owners  adjoining  the  street  upon  which  said 
sidewalk  was  located  to  rebuild  said  side- 
walk; also  permitted  the  plaintiff  to  prove 
that  said  adjoining  property  owners,  in  pur- 
suance of  said  ordinance,  had  been  notified 
by  the  superintendent  of  streets  of  said  city 
to  rebuild  said  sidewalk.  There  was  a  con- 
fiict  in  the  proofs  as  to  the  condition  of  the 
sidewalk,  and  we  think  the  evidence  was  ad- 
missible, not  for  the  purpose  of  showing  that 
the  sidewalk  was  out  of  repair,  but  for  the 
pmpose  of  showing  that  the  city  had  notice 
of  its  condition.  Blbbins  v.  City  of  Chicago, 
183  IlL  859,  61  N.  E.  1080;  City  of  Taylor- 
vllle  v.  Stafford,  196  111.  288,  63  N.  E.  624. 

It  is  further  assigned  as  error  that  the 
court  misdirected  the  jury  as  to  the  law  up- 
on tiehalf  of  the  plaintiff.  The  court  in  a 
number  of  instructions  Informed  the  Jury 
that  it  was  the  duty  of  the  city  to  keep  its 
sidewalks   in  a  reasonably  safe  condition. 


while  the  law  is  that  "It  was  only  required 
to  use  reasonable  care  to  keep  its  sidewalks 
in  a  reasonably  safe  condition."  City  of  BH- 
gin  T.  Nofs,  200  111.  252,  65  N.  E.  679.  In 
view  of  the  evidence  in  this  case  the  Jury 
could  not  well  have  found  otherwise  than 
that  the  sidewalk  was  out  of  repair,  and  the 
city  had  notice  of  such  condition.  We  do 
not  think  the  jury  were  misled  by  said  in- 
structions, and  are  of  the  opinion  that  the 
case  ought  not  to  be  reversed  by  reason  of 
the  giving  of  said  instructions. 

The  last  assignment  of  error  Is  that  the 
court  improperly  refused  to  submit  to  the  ju- 
ry the  following  special  interrogatory:  "If 
the  plaintiff  used  her  eyes  with  ordinary 
care  to  guide  her  footsteps  in  passing  over 
the  walk,  could  she  have  seen  and'  avoided 
the  hole  where  the  Injury  is  alleged  to  have 
occurred?"  We  agree  with  the  Appellate 
Court  that  this  interrogatory  only  called  for 
an  evidentiary  fact.  The  question  of  wheth- 
er or  not  the  plaintiff  was  in  the  exercise  of 
due  care  for  her  own  safety  at  the  time  she 
was  Injured  was  one  of  fact  for  the  jury,  and 
could  only  be  determined  by  it  from  a  con- 
sideration of  all  the  evidence  in  the  case, 
and  as  an  answer  to  tbe  Interrogatory  sought 
to  be  submitted,  either  way  by  the  jury, 
would  not  have  been  repugnant  to  or  irrecon- 
cilable with  their  general  verdict,  the  court 
committed  no  error  in  declining  to  submit  it 
to  the  Jury.  Metcalf  Co.  v.  Nystedt,  203  111. 
333,  67  N.  E.  674. 

We  find  no  reversible  error  in  this  record. 
The  Judgment  of  the  Appellate  Court  will 
therefore  be  affirmed.    Judgment  affirmed. 


(201  III.  499) 

McDowell  v.  people  ex  rel.  MARTIN, 

County  Treasurer. 

(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

MUNICIPAL      CORPORATIONS  —  SIDEWALKS  — 

GRADES— ESTABLISHMENT— RESOLUTION 

—ORDINANCE— CERTAINTY. 

1.  Grades  of  streets  can  be  established  for 
the  building  of  sidewalks,  etc.,  only  by  ordi- 
nance, and  not  by  resolution. 

2.  A  city  ordinance  providing  for  the  laying 
of  a  sidewalk,  and  providing  that  there  shonld 
be  an  excavation  of  earth  four  inches  below 
the  established  grade,  "except  where  it  would 
be  better,  on  account  of  drainage,  to  excavate 
less  or  grade  np  at  low  places,  was  defective 
in  failing  to  show  the  grade  with  sutBcient  cer- 
tainty. 

•    Appeal  from  Lawrence  County  Court;   J. 
D.  Manning,  Judge. 

Action  by  the  people,  on  the  relation  of 
CurtlB  H.  Martin,  county  treasurer,  against 
J.  O.  McDowell,  for  a  special  tax  for  the  pur- 
pose of  building  a  sidewalk.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.  Re- 
versed. 

W.  F.  Foster,  for  appellant  Gee  & 
Barnes  and  S.  C.  Lewis,  for  appellee. 

RICKS.  J.  This  is  an  appeal  from  a  Judg- 
ment of  the  county  court  of  Lawrence  county 
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against  a  tract  of  land  situated  In  tbe  city 
of  Sumner,  belonging  to  appellant,  for  a  8i>e- 
clal  tax  leyied  thereon  for  tbe  purpose  of 
building  sidewalks.  The  case  was  tried  part- 
ly on  an  agreed  state  of  facts  and  partly  on 
documentary  evidence.  Several  objections 
■were  filed  to  tlie  payment  of  the  tax,  but,  In- 
asmuch as  the  sixth  objection  filed  In  the 
county  court  by  appellant— being  that  there 
was  no  grade  established  by  any  ordinance 
of  the  city  for  the  construction  of  said  side- 
■wallts— is  vital  to  the  whole  proceeding,  un- 
der our  view  of  the  law  it  will  only  be  nec- 
essary to  discuss  this  one  objection.  There 
were  two  separate  ordinances  passed  Novem- 
ber 13,  1901,  being  Ordinances  No.  79  and 
No.  80,  for  the  building  of  two  separate  side- 
walks, each  ordinance  providing  that  the  en- 
tire cost  of  the  sidewalk  and  all  expenses 
should  be  paid  by  special  taxation  of  the  lot 
or  parcels  of  land  along  the  line  of  the  side- 
walk, according  to  their  frontage  thereon; 
and  were  passed  under  the  provisions  of  an 
act  entitled  "An  act  to  provide  additional 
means  for  the  construction  of  sidewalks  In 
cities,  towns  and  villages,"  approved  April 
15,  1876,  In  force  July  1,  1875.  Hurd's  Rev. 
St.  1899,  p.  319,  c.  24.  Tbe  essential  features 
of  both  ordinances  were  the  same,  each  de- 
scribing tbe  kind  of  material  and  the  manner 
in  which  the  same  was  to  be  used.  Ordi- 
nance No.  80  located  a  walk  on  the  east  side 
of  Christy  avenue,  and  Ordinance  No.  79  lo- 
cated a  walk  on  the  north  side  of  Cedar 
street,  both  being  tbe  city  of  Sumner,  and 
one  running  along  the  side  and  tbe  other 
along  the  front  of  appellant's  property.  Sec- 
tion 2  of  each  ordinance  provided  that:  "The 
building,  laying  and  constructing  of  said 
stone  sidewalk  aforesaid  shall  be  done  ac- 
cording to  the  following  plans  and  specifica- 
tions: There  shall  be  made  an  excavation 
of  the  earth  four  Inches  below  the  establish- 
ed grade,"  etc.  Ordinance  No.  80  then  pro- 
ceeds as  follows:  "Of  that  portion  of  said 
Christy  avenue  where  said  sidewalk  shall 
be  built,  and  five  feet  wide,  unless  said  ex- 
cavations have  previously  been  made,"  etc. 
Ordinance  No.  79  proceeds:  "Of  that  portion 
of  Cedar  street,  and  three  feet  wide,  except 
where  It  would  be  better  and  more  practica- 
ble, on  account  of  proper  drainage,  to  exca- 
vate less  or  grade  up  at  low  places  along  the 
line  of  said  sidewalk  aforesaid,"  etc.  The 
above  is  all  that  Is  said  in  either  ordinance 
In  reference  to  the  grades.  There  is  not* 
even  a  reference  to  a  general  ordinance  estab- 
lishing a  grade  for  tbe  city,  and  no  evidence 
Introduced  as  to  tbe  establishment  of  a 
grade,  except  the  introduction  of  a  resolu- 
tion In  evidence  establishing  the  grades  of 
the  city,  as  follows:  "Whereas,  the  city  of 
Sumner,  Illinois,  did  on  the  third  day  of  No- 
vember, 1898,  contract  with  Edwyn  B.  Watts, 
civil  engineer,  for  making  the  necessary  sur- 
veys and  furnishing  the  data  necPBsary  to  es- 
tablish tbe  grades  of  the  streets  and  alleys  of 
the  said  city;   and  whereas,  tbe  said  Watts 


has  this  day  filed  In  the  office  of  tbe  clerk  of 
said  city  a  map,  endorsed  thereon  as  fol- 
lows: 'City  of  Sumner,  Illinois.— Grade  map, 
by  E.  £.  Watts,  0.  E.,'  and  tbe  follovrlng: 
'Explanation— Continuous  curb  grades  of  tbe 
streets  and  alleys  are  indicated  hereon  in 
red.  Elevations  are  shown  at  street  intcr- 
sectlons  and  all  other  points  In  the  line  of 
the  street  or  alley  where  tbe  ratio  of  grade 
changes.  One  elevation  at  an  Intersection 
or  Intermediate  point  indicates  the  same 
grade  for  all  curbs  at  that  point,  otherwise 
separate  elevations  are  indicated.  All  grades 
conform  to  the  grades  of  intersecting  streets. 
Distances  to  intermediate  change  points  are 
shown,  excepting  where  change  occurs  In  tbe 
middle  of  tbe  J}lock  no  distance  Is  shown,' 
and  a  record  of  permanent  bench  marks  not- 
ed thereon:  Now,  be  It  resolved  by  tbe  com- 
mon council  of  the  city  of  Sumner,  Illinois, 
that  said  elevations  of  said  streets  and  al- 
leys and  of  the  permanent  'bench  marks,'  as 
Indicated  upon  said  map,  be  and  tbe  same 
are  hereby  declared  to  be  the  established 
grades  of  said  respective  streets  and  alleys, 
and  that  from  and  after  the  passage  of  this 
resolution  shall  be  deemed  and  considered 
the  established  grade  of  the  streets  and  al- 
leys of  tbe  city  of  Sumner,  Illinois.  And  be 
It  further  resolved,  that  the  clerk  of  said  city 
be  hereby  ordered  and  directed  to  spread  a 
copy  of  said  map  \ipon  the  minutes  of  this 
session  of  said  council." 

We  have  repeatedly  held  that  grades  can- 
not be  established  by  resolution,  and  that  the 
only  manner  in  which  grades  of  streets  can 
be  established  for  tbe  building  of  sidewalks 
or  the  paving  or  making  of  any  permanent 
Improvement  of  a  street  is  by  ordinance.  In 
tbe  case  of  Chicago  &  Northern  Pacific  Rail- 
road Co.  v.  aty  of  Chicago,  174  111.  439,  51 
N.  E.  596,  we  said  (page  444,  174  111.,  and 
page  698,  51  N.  E.):  'The  proof  in  tbe  case 
showed  that  the  order  of  March  23, 189C,  was 
not  styled  in  accordance  with  section  2  of 
article  5  of  part  1  of  the  city  and  village  act 
[1  Starr.  &  C.  Ann.  St.  (2d  Ed.)  p.  717,  c.  24. 
par.  64].  Section  2  requires  that  tbe  style  of 
tbe  ordinance  In  cities  shall  be,  'Be  It  ordain- 
ed by  the  city  council  of  •  *  ♦.'  The  proof 
also  shows  that  tbe  order  of  March  23,  1896, 
was  not  passed  by  a  majority  of  tbe  mem- 
bers of  tbe  city  council,  as  required  by  sec- 
tion 13  of  article  3  of  part  1  of  the  city  and 
village  act;  also  that  tbe  yeas  and  nays 
were  not  taken  upon  Its  passage,  as  required 
by  said  section  13;  also  that  tbe  yeas  and 
nays  were  not  duly  entered  upon  the  Journal 
of  the  proceedings  of  tbe  city  council,  as  re- 
quired by  said  section  13;  also  that  the  same 
was  not  presented  to  the  mayor  for  his  ap- 
proval, as  required  by  section  18  of  said 
article  3.  Barr  v.  Village  of  Auburn,  89  111. 
361;  Hackman  v.  Village  of  Staunton,  42  111. 
App.  409;  Schofleld  v.  Village  of  Hudson,  56 
111.  App.  191.  It  Is  thus  clearly  shown  that 
the  order  In  question  lacked  tbe  require- 
ments which  tbe  statute  makes  necessary  In 
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order  to  constitute  a  valid  ordinance.  The 
order  In  question  was  nothing  more  than  a 
mere  resolution,  and  in  no  sense  an  ordi- 
nance. »  •  •  A  resolution  or  order  is  not 
a  law,  but  merely  the  form  in  which  the  leg- 
islatlTe  body  expresses  an  opinion.  An  or- 
dinance prescribes  a  permanent  rule  of  con- 
duct or  goyernment,  while  a  resolution  Is  of 
a  special  and  temporary  character.  Acts  of 
legislation  by  a  municipal  corporation  which 
are  to  have  continuing  force  and  efCect  must 
be  embodied  In  ordinances,  while  mere  min- 
isterial acts  may  be  in  the  form  of  resolu- 
tions. •  •  •  As  an  ordinance  is  required 
to  establish  a  fixed  rule  for  the  conduct  of 
the  affairs  of  the  city.  It  would  seem  that 
the  grade  of  a  street  should  be  established 
by  an  ordinance,  and  such  Is  the  general 
practice  in  this  and  other  states."  City  of 
Bloomlngton  t.  Pollock,  141  111.  346,  31  N. 
E.  146;  aiy  of  CarHnvllle  v.  McClure,  156 
111.  492,  41  N.  B.  169;  Washington  Ice  Co.  t. 
City  of  Chicago,  147  111.  327,  35  N.  E.  878, 
37  Am.  St.  Bep.  222;  Chicago  &  Northern 
Pacific  Railroad  Co.  v.  City  of  Chicago,  172 
111.  66,  49  N.  E.  1006:  State  v.  City  of  Bay- 
onne,  35  N.  J.  Law,  335;  1  Dillon  on  Mun. 
Corp.  (4th  Ed.)  8'  807,  and  note;  Horr  & 
Bemis  on  Mun.  Police  Ordinances,  i  226; 
Nazworthy  v.  CSty  of  Sullivan,  55  III.  App. 
48;  Village  of  Crotty  v.  People,  3  111.  App. 
465;  Craig  v.  People,  103  111.  199,  61  N.  E. 
1072.  Ordinance  79,  as  will  be  seen,  having 
only  the  above  resolution  to  support  it,  in 
reference  to  the  grade  further  says:  "Ex- 
cept where  it  would  be  better  and  more  prac- 
ticable, on  account  of  proper  drainage,  to  ex- 
cavate less  or  grade  up  at  low  places  along 
the  line  of  said  sidewalk  aforesaid."  Even 
if  it  could  be  said  that  the  grades  of  the  city 
were  established  as  shown  by  the  resolution 
and  map  on  file  In  the  city  clerk's  oflElce,  It 
could  not  be  held  that  this  ordinance  was 
sufficiently  certain  to  Inform  a  person  as  to 
the  grade  for  the  building  of  a  walk.  Under 
the  statute  the  property  owner  has  the  right, 
within  '30  days  after  the  publication  of  the 
ordinance,  to  construct  the  sidewalk  in  front 
of  his  property  in  accordance  with  the  speci- 
fications of  the  ordinance  authorizing  it  He 
has  the  right  to  know  the  grade  on  which  the 
sidewalk  is  to  be  built,  otherwise  he  cannot 
properly  construct  the  same.  The  ordinance 
should  fix  the  grade  at  which  the  sidewalk 
is  to  be  built  in  express  terms,  or  a  reference 
should  be  made  therein  to  some  ordinance 
of  the  dty  fixing  such  grade,  or  It  should 
state  therein  that  the  sidewalk  should  be 
laid  according  to  the  established  grade  of  the 
sidewalks  of  the  city,  or  in  some  other  way 
define  the  grade  so  that  the  property  owner 
may  know  definitely  the  grade  at  which  the 
sidewalk  is  to  be  laid;  otherwise  it  would 
be  impossible  for  the  property  owner  to  avail 
himself  of  the  right  conferred  upon  him  by 
the  statute  to  construct  sidewalks  in  front  of 
his  own  property,  or  for  the  officer  designated 
in  the  ordinance  to  supervise  and  approve  the 


construction  thereof.  Biggins'  Estate  v.  Peo- 
ple, 193  111.  001,  61  N.  E.  1124.  It  Is  a  weU- 
establisbed  rule  that,  where  an  ordinance 
providing  for  an  Improvement,  the  expense 
of  which  Is  to  be  defrayed  by  special  taxa- 
tion, requires  said  Improvement  to  conform 
to  a  certain  grade,  the  tax  for  such  Improve- 
ment will  not  be  legal  if  the  ordinance  does 
not  establish  such  grade  or  make  proper 
reference  to  an  oi'dinance  from  which  such 
grade  may  be  ascertained.  Craig  v.  People, 
supra.  ,  In  order  to  sustain  the  judgment 
rendered  by  the  county  court  In  this  case.  It 
was  Incumbent  upon  appellee  to  show  that 
the  grade  of  the  sidewalks  In  question  was 
established  by  ordinance  with  sufficient  cer- 
tainty to  advise  appellant  In  regard  thereto, 
so  he  might,  if  he  chose,  construct  the  Im- 
provement himself.  The  ordinance  provid- 
ing for  thfe  improvement  in  question  being  In- 
sufificlent  for  the  purpose  stated,  the  Judg- 
ment against  appellant's  property  for  the 
tax  In  question  must  be  held  to  be  erroneous, 
and  must  be  reversed. 

The  Judgment  of  the  county  court  of  Law- 
rence county  is  reversed,  and  the  cause  re- 
manded.   Reversed  and  remanded. 


(804  111.  378) 
HAGEMANN  v.  HAGEMANN. 

(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 
aiFTS  INTER  VIVOS— EVIDENCE— SUFFICIENCY. 

1.  Deceased  selected  from  hia  papers  certain 
notes,  which  he  placed  In  an  envelope,  indorsing 
it  notes  owned  by  his  brother.  He  delivered  at 
the  same  time  to  a  third  person  a  paper  signed 
by  himself,  stating  that  be  had  assigned  and 
transferred  to  his  brother  snch  notes,  wliich 
were  to  be  found  in  an  envelope  indorsed  as 
above,  in  his  box  in  a  safety  deposit  vault.  The 
envelope  was'  placed  in  the  ix)x,  and  the  key  was 
given  to  the  brother,  who  afterwards  took  the 
envelope  to  his  home.  Prior  to  deceased's  death 
his  brother  collected  the  interest  on  the  notes, 
and  deceased  stated  the  notes  belonged  to  him. 
Deceased  for  some  purpose  prior  to  his  death 
took  the  notes  to  his  home.  Held  sufficient  to  sus- 
tain a  finding  that  deceased  in  his  lifetime  trans- 
ferred and  delivered  the  notes  to  his  brother 
as  a  completed  gift  inter  vivos. 

Appeal  from  Appellate  C!ourt,  First  Dis- 
trict. 

Action  by  Michael  Hagemann  against  WIl- 
belmlna  Hagemann,  administratrix  of  the 
estate  of  Fritz  Hagemann,  deceased.  From 
a  Judgment  of  the  Appellate  Court  (102  111. 
App.  479)  affirming  a  Judgment  for  plain- 
tiff, defendant  appeals.  Affirmed.  See  90 
111.  App.  251. 

This  case  began  In  the  probate  court  of 
Oook  county  as  a  claim  of  Michael  Hage- 
mann, the  appellee,  against  the  estate  of 
bis  deceased  brother,  Fritz  Hagemann,  pray- 
ing, in  the  alternative,  for  the  payment  to 
him  of  the  value  of  or  the  delivery  to  him 
of  certain  specific  promissory  notes  descrlli- 
ed  in  said  claim  and  in  the  Inventory  filed 
in  said  estate,  aggregating  $4,000,  and  enum- 
erated by  the  names  of  the  makers,  as  fol- 
lows:   Wartzeck  note,  $1,250;   second  Wart- 
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zeck  note,  $5S0;  GIup  note,  $1,000;  Relmer 
note,  $1,000;  also  another  Wartzeck  note  for 
$200,  which  was  not  listed  In  the  Inventory 
flled  In  the  estate.  The  probate  court  dis- 
missed the  claim,  and  the  claimant  appeal- 
ed to  the  circuit  court,  which  also  dismissed 
the  claim  "for  want  of  equity  or  legal  right." 
Claimant  then  appealed  to  the  Appellate 
Court  for  the  First  District,  and  the  cause 
was  assigned  to  the  Branch  Appellate  Court 
That  court  found  that  Fritz  Hagemann,  In 
his  lifetime,  made  a  gift  Inter  vlyos  to  Mich- 
ael of  notes  to  the  amount  of  $4,000,  which 
had  been  put  in  a  certain  envelope  marked, 
"Notes  Owned  by  Michael  Hagemann.— Fritz 
Hagemann,"  and  described  In  the  opinion 
of  the  court;  but  on  the  question  of  identity 
of  the  particular  notes  placed  In  the  en- 
velope said  Appellate  Court  reversed  the 
case,  and  remanded  the  same,  with  specific 
directions  "to  ascertain  as  nearly  as  prac- 
ticable and  determine  what  notes  came  into 
the  possession  of  appellant  [Michael]  which 
were  in  said  envelope,  and  which  deceased 
obtained  from  appellant  as  stated,  and  to 
decree  that  such  notes,  or  the  proceeds  of 
such  of  them  as  have  been  paid,  if  any, 
be  delivered  and  paid  to  appellant,"  Michael. 
The  administratrix  then  prayed  an  appeal 
to  this  court,  which  was  allowed,  but  dis- 
missed by  this  court  as  being  premature. 
Hagemann  v.  Hagemann,  188  lU.  363,  58  N.  B. 
950.  The  cause  having  been  redocketed  in 
the  circuit  court,  on  January  14,  1901,  refer- 
ence was  made  to  the  master  by  an  order 
directing  him  "to  take  proofs,  and  to  ascer^ 
tain,  as  nearly  as  practicable,  and  determine 
from  the  proofs  so  taken,  together  with  the 
evidence  now  of  record  In  the  cause,  what 
notes-  came, into  the  possession  of  Michael 
Hagemann  which  were  in  the  envelope  men- 
tioned In  the  opinion  of  the  Appellate  Court, 
and  ulso  which.  If  any,  of  said  notes  have 
been  paid,  and  also  what  proceeds  of  any 
of  said  notes  have  come  to  the  possession 
of  the  administratrix,  Wllhelmina  Hage- 
mann, and  to  report  such  proofs,  together 
with  his  conclusions  thereon,  to  this  court." 
The  master  did  as  directed,  and  in  bis  report 
found  that  the  notes  described  in  the  claim 
of  appellee,  in  so  far  as  said  notes  appear 
In  the  inventory  filed  In  the  estate  of  Fritz 
Hagemann,  are  the  identical  notes  which 
were  put  into  the  envelope  mentioned  In  the 
opinion  and  Judgment  of  the  Appellate  Court, 
but  also  finding  that  appellee  had  failed  to 
prove  his  title  to  the  $200  Wartzeck  note, 
and  that  "after  the  death  of  Fritz  Hage- 
mann said  $200  note  was  held  and  owned  by 
an  outside  party."  The  present  appellant 
then  appealed  to  the  Appellate  Court  from 
a  judgment  of  the  circuit  court  approving 
the  findings  of  the  master.  The  Appellate 
Court  having  affirmed  the  Judgment  of  the 
lower  court,  this  appeal  Is  brought. 

Appellee  Is  a  brother  of  Fritz  Hagemann, 
deceased,  and  Is  a  laboring  man  without 
financial  resources.    Deceased  was  a  brick- 


layer, then  a  contractor,  and,  though  In  poor 
health  most  of  his  life,  had  been  financially 
successful.  In  October,  1878,  he  was  mar- 
ried to  the  administratrix,  but  their  married 
life  was  unpleasant.  The  two  brothers  had 
always  been  friendly,  and  appellee  gave  de- 
ceased much  assistance  during  times  of  Ill- 
ness. On  October  5,  1896,  these  two  brothers 
went  to  the  office. of  William  E.  Hatterman, 
who  was  In  the  broker  business,  and  Fiitz 
Hagemann  executed  the  following  paper: 
"Chicago,   October   5,    1886. 

"This  is  to  certify  that  In  considerati6D 
of  one  ($1.00)  dollar  I  have  this  day  assigned 
and  transferred  to  my  brother,  Michael  Hage- 
mann, notes  secured  by  trust  deeds,  being 
for  the  total  sum  of  four  thousand  ($4,000) 
dollars.  Said  notes  are  to  be  found  in  an 
envelope  or  package  which  is  marked,  'Notes 
Owned  by  Michael  Hagemann,'  which  may 
be  found  in  my  safety  box  in  the  Hatter- 
man Safety  Deposit  Vault  Company,  Chicago, 
to  which  box  my  said  brother  has  access. 
"Fritz  Hagelnann." 

This  paper  was  left  with  Mr.  Hatterman 
without  specific  directions.  I^eceased  se- 
lected from  his  papers  notes  supposed  to  be 
of  the  amount  of  $4,000,  put  them  into  an 
envelope  separate  from  his  other  papers, 
wrote  upon  the  envelope,  "Notes  Owned  by 
Michael  Hagemann,"  and  Fritz  Hagemann 
signed  his  name  thereto.  The  envelope  con- 
taining the  notes  was  then  put  into  box 
No.  448  of  the  Hatterman  deposit  vault. 
This  box  liad  been  rented  by  Fritz  Hage- 
mann since  February  23,  1894.  June  23, 
1896,  appellee  was  appointed  by  his  brother, 
Fritz,  his  representative,  "to  have  access  to 
and  control  of  the  contents  of  safe  No.  448, 
lit  the  vaults  of  the  Hatterman  Safety  De- 
posit Company."  On  March  1,  1897,  deceas- 
ed rented  box  No.  835.  Three  or  four  weeks 
after  the  transaction  of  October  5, 1896,  Frits 
gave  Michael  a  key  to  box  No.  448,  in  wlilch 
the  notes  in  controversy  had  t)een  placed. 
On  May  27,  1897,  Michael  visited  box  No. 
448,  and  the  evidence  indicates  he  at  that 
time  took  these  notes  to  his  own  house, 
where  they  remained  until  about  two  weeks 
before  Fritz's  death,  when  Fritz  came  to 
Michael's  house,  and  got  them,  saying  he 
"wanted  to  see  something  on  them,"  and 
promised  to  give  them  back.  Charles  Rel- 
mer testifies  that  several  times  he  paid  the 
Interest  on  his  notes  to  Michael,  the  notes 
being  at  Michael's  house,  the  last  time  only 
a  short  time  before  the  death  of  Fritz.  He 
also  states  that  Fritz  had  told  him  that  be 
should  pay  the  interest  to  Mike,  so  that  his 
wife  would  not  know  It,  and  that  after  he 
(Fritz)  died  the  rest  belonged  to  Mike.  Fritz 
died  September  1,  1887,  with  the  notes  in 
question  still  In  his  possession.  Michael  Im- 
mediately began  to  search  for  the  notes,  and 
on  September  2d  went  to  box  No.  448  to  see 
if  they  had  been  returned  there,  but  found 
the  box  empty.  He  then  asked  Fritz's  widow, 
the  administratrix,  several  times  about  them. 
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bat  she  professed  not  to  know  anytbing 
aboat  them.  When  tbe  inventory  of  Fritz's 
estate  was  filed  in  probate  these  notes  were 
inventoried,  and  appellee  then  made  written 
demand  for  them,  and  tbe  administratrix 
refused  to  give  them  np,  and  this  proceeding 
was  begun.  Hatterman  states  that  on  Octo- 
ber 5,  1896,  at  the  time  the  notes  are  claim- 
ed to  have  been  given  to  appellee,  Fritz 
Hagemann  stated  that  he  gave  -  them  as  a 
present. 

The  decree  of  tbe  trial  court  found  'tliat 
said  Fritz  Hagemann,  deceased,  did  in  his 
lifetime  transfer,  assign,  and  deliver,  as  a 
full  and  complete  gift  inter  vivos  to  Michael 
Hagemann,  the  complainant,  notes-  secured 
by  trust  deeds,  being  for  the  total  sum  of 
$4,000,  or  about  that  sum;  that  said  notes 
were  put  into  an  envelope,  which  envelope 
was  indorsed,  'Notes  Owned  by  Michael 
Hagemann,'  wlilch  indorsement  was  signed, 
'Fritz  Hagemann;'  that  after  title  to  said 
notes  had  fuUy  vested  In  Michael  Hagemann, 
the  complainant,  said  notes  came  into  the 
possession  of  said  Fritz  Hagemann,  deceased, 
and  were  in  his  possession  at  the  time  of 
his  death,  but  without  any  act  or  statement 
by  the  complainant  tending  to  show  an  in- 
tention on  his  part  to  transfer  the  title  to 
said  notes;  and  that  the  title  of  complainant 
to  said  notes  was  not  thereby  destroyed  or 
impaired." 

Henry  Utpatel  (Ernest  Saunders,  of  coun- 
sel), for  appellant  F.  M.  Burwash,  for  ap- 
pellee. 

BICKS,  J.  (after  stating  the  facts).  Ap- 
pellant assigns  16  errors,  but  the  only  con- 
tentions argued  are  that  the  transaction  had 
between  Fritz  Hagemann  and  appellee  at 
the  time  the  written  instrument  of  October 
5th,  set  out  in  the  statement,  was  executed, 
does  not  -constitute  a  sale,  as  there  was  no 
consideration,  neither  did  said  transaction 
constitute  a  gift  inter  vivos  or  causa  mortis, 
and  that  the  notes  in  question  have  never 
been  sufficiently  identified  as  the  notes  with 
reference  to  which  the  paper  of  October  5th 
was  executed. 

We  think  it  clear  that  the  intention  of 
the  donor,  in  cases  of  this  character,  is  a  con- 
trolling factor,  and  from  the  facts  herein  we 
are  of  the  opinion  that  the  chancellor  was 
Justified  in  decreeing  that  Fritz  Hagemann 
"did  in  his  lifetime  transfer,  assign,  and  de- 
liver, as  a  full  and  complete  gift  inter  vivos, 
to  Micliael  Hagemann,"  tbe  notes,  etc.;  "that 
said  notes  were  put  into  an  envelope,  which 
envelope  was  indorsed,  'Notes  Owned  by 
Mictiael  Hagemann,'  wlilch  indorsement  was 
signed,  'Fritz  Hagemann.'"  We  are  of  the 
opinion  thiat  the  above  findings  are  in  ac- 
cord with  tbe  weight  of  the  evidence,  and 
were  properly  sustaineu  by  the  Appellate 
Court.  Michael  Hagemann  was  poor;  the 
donor.  Ids  brother,  well  to  do.  The  brothers 
had  always  been  friendly.    Michael  had  as- 


sisted his  brother  during  times  of  illness. 
Mr.  Hatterman,  in  whose  presence  the  trans- 
action of  October  5,  1896,  took  place,  states 
that  deceased  said  that  he  gave  the  notes  in 
question  to  Michael.  The  language  of  the 
writing  executed  at  that  time  imports  a  trans- 
fer and  delivery.  Michael  was  given  a  key 
to  the  box  containing  the  said  notes.  This 
alone  lias  been  held  to  be  a  good  symbolical 
delivery.  Stephenson's  Adm'r  v.  King,  81 
Ky.  425,  60  Am.  Rep.  173;  Telford  v.  Patton, 
144  ni.  611,  33  N.  E.  1119.  Michael  could, 
and  the  evidence  shows  that  he  did,  go  and 
take  the  said  envelope  from  the  box  in  the 
vault  and  take  it  to  his  home,  and  the  maker 
of  one  of  the  notes  stated  that  he  saw  it 
there  several  times  when  he  paid  his  interest, 
the  last  time  t)eing  only  a  short  time  before 
tbe  death  of  the  donor.  Tbe  witness  Reimer 
testified  that  deceased  told  him  that  the  notes 
belonged  to  Michael.  The  fact  that  the  de- 
ceased took  the  notes  to  his  house  for  some 
purpose,  but  without  any  manifest  intention 
of  reinvesting  himself  with  the  title  to  them, 
does  not  militate  against  the  theory  of  own- 
ership by  appellee.  Martin  v.  Martin,  170 
III.  18,  48  N.  E.  694.  If  there  was  ever  a 
valid  delivery  of  the  notes  to  appellee,  the 
fact  that  the  donor  was  again  found  to  be 
in  possession  of  the  notes  could  have  no 
tendency  to  establish  title  in  him,  especially 
where  there  are  no  circumstances  showing 
that  such  act  manifested  an  expression  or  in- 
tention on  the  part  of  the  donor  that  he  had 
never  relinquished  control  or  ownersliip  of 
the  notes. 

Other  grounds  are  urged  by  appellee  for  af- 
firming this  case,  but  it  is  not  necessary  to 
consider  them,  as,  for  the  reason  already 
stated,  we  are  of  the  opinion  that  the  Judg- 
ment of  the  Appellate  Court  should  be  af- 
firmed. 

Judgment  affirmed. 


(204  111.  4o6) 

PIERSON  v.  PEOPLE  ex  rel.  WALTER. 
(Supreme  Court  of  Illinois.    April  24,  1903.) 

MUNICIPAL  CORPORATIONS— SIDEWALKS— CON- 
STRUCTION —  ORDINANCES  —  PUBLICATION- 
PROOF— SPECIAL  TAXES— ASSESSMENTS-CON- 
STRUCTION BY  ABUTTING  OWNER— NOTICE— 
SUFFICIENCY— SPECIAL  TAX  COLLECTOR— AP- 
POINTMENT —  NECESSITY  OP  SIDEWALKS  — 
BENEFIT  —  DETERMINATION  —  CONCLUSIVE- 
NESS. 

1. 1  Starr  &  0.  Ann.  St.  (2d  Ed.)  p.  717,  c.  24, 
par.  65  (Village  Act,  art.  5,  §  3),  declares  that 
ail  ordinances  imposing  any  fine,  penalty,  or  for- 
feiture, or  making  any  appropriation,  shall, 
■witliin  one  month  after  they  are  passed,  be  pub- 
lished, etc.,  and  that  no  such  ordinance  shall 
take  effect  until  10  days  after  such  publication; 
but  that  all  other  ordinances,  orders,  and  reso- 
lutions shall  take  effect  from  and  after  their 
passage,  unless  otherwise  provided  therein. 
Held,  that  a  general  city  ordinance  providing 
for  the  construction  of  sidewalks,  as  authoriz- 
ed by  Sidewalk  Act  1S75,  was  not  an  ordinance 
imposing  a  fine,  etc.,  and  took  effect  from  its 
passage. 

2.  Where  a  general  city  ordinance,  providing 
for  the  consti-uction  of  sidewalks  at  the  ex- 
pense of  abutting  property  owners,  took  effect 
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on  the  same  day  a  special  ordinance  for  the 
construction  of  certain  sidewallcs  was  enacted, 
such  general  ordinance  was  properly  incorporat- 
ed in  the  special  ordinance  by  reference. 

3.  Where  a  general  sidewalk  ordinance  provid- 
ed that  the  smooth  surface  made  for  the  side- 
walk should  be  eight  inches  below  the  grade 
line  of  the  sidewalk  as  such  grade  line  was 
established  by  the  city  council,  and  there  was 
evidence  that  the  council  had  established  the 
grade  for  the  street  on  which  the  sidewalks 
were  constructed,  an  objection  that  the  ordi- 
nances ordering  the  constraction  did  not  estab- 
lish the  grade  was  not  sustainable. 

4.  A  city  ordinance  making  it  the  duty  of  the 
committee  on  streets  and  alleys  to  have  the 
line  of  the  sidewalk  required  .by  the  ordinance 
surveyed,  and  the  grade  line  thereof  established, 
should  be  construed  as  empowering  such  com- 
mittee to  properly  designate  the  grade  points 
previously  established  by  ordinance. 

5. 1  Starr  &  O.  Ann.  St.  (2d  Ed.)  p.  858,  c.  24, 
par.  430,  provides  that  a  sidewalk  ordinance 
may  require  all  owners  of  abutting  lots  to  con-' 
struct  a  sidewalk  in  front  of  their  respective 
lots,  etc.,  within  30  days  after  publication  of  the 
ordinance,  and  in  default  thereof  the  same 
should  be  constructed  by  the  city.  Held,  that 
the  word  "may"  in  such  act  should  be  read 
"shall." 

6.  Where  written  notice  was  served  on  a  prop- 
erty owner,  by  a  city  committee  on  streets,  no- 
tifying her  that  in  pursuance  of  an  ordinance 
she  was  required  to  construct  a  sidewalk  in 
front  of  her  premises  within  30  days  from  the 
date  of  the  notice,  and  under  such  notice  she 
was  allowed  30  days  from  July  8,  1901,  instead 
of  30  days  from  July  5,  1001,  when  the  publica- 
tion of  the  ordinance  was  made,  such  notice  was 
a  sufficient  compliance  with  1  Starr  &  0.  Ann. 
St.  (2d  Ed.)  p.  858,  c.  24,  par.  430,  requiring 
notice  to  the  owner  to  construct  the  sidewalk 
within  30  days  from  the  publication  of  the  ordi- 
nance. 

7.  A  general  sidewalk  ordinance  provided  that, 
on  the  filing  of  the  bill  of  costs,  the  city  clerk 
should  prepare  a  special  tax  bill,  and  there- 
upon issue  a  warrant  to  the  collector  of  special 
assessments,  who  should  proceed  to  collect  the 
same.  Sidewalk  Act  18T5,  §  3,  provides  that 
the  clerk  shall  "thereupon  issue  warrants  di- 
rected to  such  officer  as  may  be  designated  in 
this  ordinance  for  the  collection  of  the  special 
tax,"  etc.  Held,  that  where,  in  an  action  to 
collect  a  special  sidewalk  assessment,  an  ordi- 
nance creating  the  office  of  collector  of  special 
assessments  for  sidewalk  construction  was  in- 
troduced, and  it  was  shown  by  proceedings  of 
the  city  council  that  M.  had  been  appointed  such 
collector  and  had  qualified  as  such,  an  objec- 
tion that  there  was  no  such  officer  in  the  city 
as  collector  of  special  taxes,  assessments,  etc., 
was  unsustainable. 

8.  A  certificate  of  the  city  clerk,  under  the 
city  corporate  seal,  that  two  sidewalk  ordinances 
passed  and  approved  on  a  certain  date  were 
published  in  a  certain  paper  in  the  city  on  a 
day  specified,  constituted  sufficient  proof  of  the 
publication  of  the  ordinance. 

9.  A  sidewalk  ordinance  providing  that  the 
sidewalks  should  be  constructed,  under  the  di- 
rection of  the  street  and  alley  committee  of  the 
city,  to  the  satisfaction  of  such  committee,  and 
that  no  defective  work  should  be  considered  as 
accepted,  but  should  be  rebuilt  or  the  defects 
remedied  under  the  directions  of  such  commit- 
tee, constituted  a  sufficient  compliance  with 
Sidewalk  Act  1875,  i  2,  declaring  that  ordi- 
nances might  provide  that  the  construction  of 
the  work  should  be  under  the  supervision  and 
subject  to  the  approval  of  some  officer  or  board 
of  officers  of  the  city  to  be  designated  in  the 
ordinances. 

10.  Where  a  city  council,  by  ordering  the  con- 
struction of  a  new  sidewalk  at  the  expense  of 
abutting  property  owners,  has  determined  that 
such  sidewalk  is  necessary,  and  that  the  abut- 


ting property  is  benefited  thereby  to  the  extent 
of  a  special  tax,  such  determination,  unless  ar- 
bitrary and  unreasonable,  is  conclusive  of  the 
question  of  the  necessity  of  the  sidewalk  and 
of  the  benefit  derived  therefrom. 

On  Rehearing. 

11.  Where  a  city  ordinance  provided  that  the 
entire  cost  of  constructing  sidewalks  in  front  of 
certain  lots  should  be  assessed  to  such  lots, 
as  authorized  by  Kurd's  Rev.  St.  1899,  p.  319. 
c.  24,  §  284,  in  the  absence  of  evidence  of  op- 
pression or  unreasonable  discrimination  against 
a  lot  owner,  evidence  in  an  action  to  enforce 
an  assessment  for  sidewalks  in  front  of  her  lots 
that  the  city  had  not  built  all  the  walks  ordered 
by  the  ordinance  to  be  constructed  was  properly 
excluded. 

12.  Where  an  ohiinance  for  the  construction  of 
sidewalks  prescribed  the  width  of  the  sidewalk, 
and  the  general  ordinance  fixing  the  manner  of 
construction  provided  for  the  setting  on  the  in- 
side and  outside  lines  one  course  of  brick  on 
end  as  a  curb,  which  made  the  walk  four  inches 
wider  than  the  limit  prescribed  by  the  ordi- 
nance, such  extra  width  was  not  such  a  substan- 
tial departure  as  would  invalidate  an  assess- 
ment for  the  laying  of  the  walk. 

Appeal  from  Bureau  County  Court;  B.  M. 
Skinner,  Judge. 

Action  by  the  people,  on  relation  of  J. 
F.  Walter,  against  Elizabeth  Plerson.  From 
a  judgment  in  favor  of  relator,  defendant  ap- 
peals.   Affirmed. 

This  Is  an  appeal  from  a  Judgment  ot  the 
county  court  of  Bureau  county  against  cer- 
tain lots  belonging  to  the  appellant,  Eliza- 
beth Plerson,  for  a  special  tax  levied  for  the 
pui-pose  of  building  a  sidewalk  opposite  said 
lots  by  the  city  of  Spring  Valley  In  said 
county.  Tbe  Judgment  is  for  $124.20  against 
two  lots,  described  as  lots  15  and  16  in  block 
7,  Dalzell's  first  addition  to  Spring  Valley. 
There  were  Introduced  In  evidence  two  ordi- 
nances passed  by  the  city  council  of  Spring 
Valley,  the  one  a  general  ordinance,  entitled 
"An  ordinance  In  relation  to  construction  of 
sidewalks,"  and  the  other  a  special  ordi- 
nance, entitled  "An  ordinance  providing  for 
tbe  construction  of  certain  sidewalks,"  In- 
cluding that  opposite  the  lots  of  appellant, 
both  of  which  said  ordinances  were  passed 
and  approved  on  July  2,  1901.  The  appellant 
filed  objections  to  the  entry  of  Judgment 
against  ber  lots.  These  objections  were  over- 
ruled, and  exception  was  taken  to  the  action 
of  the  court  In  overruling  them. 

J.  L.  Murphy,  for  appellant.  O.  N.  Hol- 
lerlch,  Wm.  Hawthorne,  and  Ora  H.  Porter, 
for  appellee. 

MAGRUDER,  C.  J.  The  main  objection 
made  by  tbe  appellant  to  the  entry  of  Judg- 
ment against  ber  lots  Is  that  both  of  the  or- 
dinances upon  which  the  delinquent  special 
tax  report  of  the  city  clerk  of  the  city  of 
Spring  Valley  Is  based  are  void.  The  proof 
shows  that  both  ordinances  were  passed  on 
July  2,  1901,  and  published  on  July  5,  1901. 
Tbe  special  ordinance  relating  to  the  con- 
struction of  tbe  sidewalk  here  In  controver- 
sy provides  for  its  construction  in  accordance 
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with  tbe  terms  and  provlstons  of  the  general 
ordinance,  and  in  tbe  manner  sqpecified  in  tbe 
general  ordinance.  In  Hoover  v.  People,  171 
m.  182,  49  N.  £!.  367,  we  held  that  a  general 
ordinance  adopted  by  a  city,  providing  that 
all  sidewalks  should  thereafter  be  built  1^ 
special  taxation  in  a  certain  manner,  and 
that  special  ordinances  might  be  passed  from 
time  to  time  locating  such  walks,  might  be 
incorporated,  by  reference,  into  a  subsequent 
ordinance  specifylug  the  placer;  where  side- 
wallcs  were  to  be  built  by  8i)eclal  taxation. 
It  is  claimed  on  the  part  of  the  appellant 
that  the  general  ordinance  passed  on  July 
2,  1901,  and  published  on  July  5,  1901,  did 
not  take  effect  until  July  15th,  that  Is  to  say, 
10  days  after  It  was  published;  and  that,  in- 
asmuch as  the  si>ecial  ordinance  depended 
for  its  existence  and  operation  upon  the  gen- 
eral ordinance,  it  was  a  nullity,  as  being  bas- 
ed upon  an  ordinance  which  had  not  yet 
gone  Into  effect.  In  support  of  this  conten- 
tion, reference  is  made  to  section  3  of  article 
G  of  the  city  and  village  act  (Laws  1871-72, 
p.  218),  which  provides  that  "all  ordinances 
of  cities  and  villages,  imposing  any  fine,  pen- 
alty, imprisonment  or  forfeiture,  or  making 
any  appropriation,  shall,  within  one  month 
after  they  are  passed,  be  published  at  least 
once  in  a  newspaper  published  in  the  city  or 
village,  or,  if  no  such  newspaper  Is  published 
therein,  by  posting  copies  of  the  same  in 
three  public  places  In  tbe  city  or  village; 
and  no  such  ordinance  shall  take  effect  until 
ten  days  after  it  is  so  published.  And  all 
other  ordinances,  orders  and  resolutions  shall 
take  effect  from  and  after  their  passage,  un- 
less otherwise  provided  thweln."  1  Starr  & 
C.  Ann.  St.  (2d  Ed.)  p.  717,  c.  24,  par.  66. 
The  contention  of  counsel  for  appellant  in 
this  regard  is  without  force,  because'  section 
3  has  no  application  to  a  sidewalk  ordinance, 
like  the  one  here  under  consideration,  con- 
stmcted  under  the  provisions  of  the  sidewalk 
act  of  1875.  It  Is  true  that  such  ordinances 
as  are  mentioned  in  section  3  do  not  take  ef- 
fect until  10  days  after  they  are  published, 
but  the  ordinances  there  referred  to  are  those 
"Imposing  any  fine,  penalty,  imprisonment 
or  forfeiture,  or  making  any  appropriation." 
The  sidewalk  ordinances  upon  which  the 
present  proceeding  Is  based  do  not  come 
within  the  class  of  ordinances  thus  specified 
In  section  3.  The  ordinances  here  involved 
contain  no  provision  which,  by  a  fair  con- 
struction, can  be  regarded  as  Imposing  a  fine, 
penalty,  imprisonment,  or  forfeiture,  or  as 
making  any  appropriation.  Illinois  Central 
Ballroad  C!o.  v.  People,  161  III.  244,  43  N.  B. 
1107;  Mix  T.  People,  106  lU.  425;  Holland  v. 
People,  180  111.  348,  69  N.  B.  753.  The  gen- 
eral ordinance  In  the  case  at  bar  took  effect 
from  and  after  its  passage,  that  is  to  say, 
from  and  after  July  2,  1901.  Section  3  of  the 
special  ordinance  is  as  follows:  "This  ordi- 
nance shall  take  effect  and  be  In  force  from 
and  after  its  passage  and  due  publication;" 
and,  as  it  was  passed  on  July  2,  1901,  and 
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published  on  July  5,  1901,  It  was  certainly  In 
force  on  July  6,  1901.  Therefore  the  special 
ordinance  was  not  based  upon  a  general  ordi- 
nance which  had  not  yet  gone  into  effect, 
but  was  based  upon  a  general  ordinance 
which  was  already  In  force. 

The  objection  is  also  made  that  the  or- 
dinances are  void  upon  the  alleged  ground 
that  they  refer  to  no  established  grade,  and 
establish  no  grade,  and  provide  no  way  for 
legally  establishing  a  grade,  for  sidewalks. 
Section  4  of  the  general  ordinance  provides 
"that,  whenever  such  special  ordinance  shall 
have  been  passed  by  the  city  council,  au- 
thorialug  and  ordering  the  construction  of  a 
sidewalk,  such  sidewalk  shall  be  construct- 
ed in  the  following  manner:  The  surface 
of  the  ground,  upon  which  such  sidewalk  is 
to  be  laid,  shall  be  graded  by  excavating 
or  filling,  and  a  smooth  surface  made  for 
the  bed  of  such  sidewalk  eight  inches  below 
the  grade  line  of  such  sidewalk,  as  said  grade 
line  is  established  by  the  city  council;  that 
a  layer  of  good  sand  six  inches  in  depth  shall 
be  placed  on  the  graded  surface  and  proper- 
ly tamped.  Then  upon  such  layer  of  sand 
shall  be  placed  the  brick,  bringing  sidewalk 
to  grade,"  etc.  Here  is  a  reference  to  the 
grade  Une  as  "established  by  the  city  coun- 
cil." There  was  Introduced  in  evidence  an 
ordinance  passed  by  the  city  council  on 
August  25,  1890,  establishing  the  grade  for 
parts  of  certain  streets  In  Spring  Valley,  *n- 
ciuding  the  street  upon  which  the  lots  of  ap- 
pellant abut  The  reference  thus  contained 
in  section  4  to  the  grade  line  as  established 
by  the  city  council  was  sufficient,  and  the 
ordinance  of  Aug^ist  25,  1899,  showed  what 
that  grade  was.  It  Is  not  necessary  that  a 
sidewalk  ordinance  should  fix  the  grade  at 
which  the  sidewalk  is  to  be  laid,  but  a  ref- 
erence therein  to  the  established  grade  of 
the  street  to  be  ImprO'Ved  is  a  sufficient  spec- 
ification of  the  grade.  Claflln  v.  City  of  Chi- 
cago, 178  111.  549,  53  N.  B.  339;  Brewster 
V.  City  of  Peru,  180  111.  124,  54  N.  B.  233. 
It  is  true  that  section  6  of  the  ordinance 
makes  it  the  duty  of  tiie  committee  of  the 
city  council  on  streets  and  alleys,  under 
whose  direction  and  superviBlon  the  sidewalk 
is  to  be  constructed,  within  a  certain  time 
after  the  passage  of  any  ordinance  author- 
izing and  ordering  the  construction  of  a  side- 
walk, to  have  the  line  of  the  sidewalk  there- 
in authorized  surveyed,  and  the  grade  line 
thereof  established  and  properly  designated; 
but  this  provision  merely  empowered  such 
committee  to  properly  designate  and  mark 
the  grade  points  which  had  previously  been 
established  by  ordinance.  Jf  the  intention 
of  section  5  was  not  to  authorize  such  com- 
mittee to  properly  designate  and  mark  the 
previously  established  grade  points,  but  to 
actually  establish  a  grade,  then  such  i>rovl- 
sion  in  section  5  is  void.  This  is  so  because 
the  establishment  of  the  grade  is  a  legisla- 
tive function,  and  must  be  exercised  by 
the  coimcll,  and  therefore  the  power  so  to 
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eBtablisb  the  grade  cannot  be  delegated  by 
tbe  city  council  to  a  committee,  or  otber 
official  of  the  city.  Oounty  of  De  Witt  ▼. 
City  of  Clinton,  194  IlL  621,  62  N.  E.  780. 
If,  however,  such  provision  in  section  5  were 
void,  aa  conferring  power  on  a  committee 
to  fix  the  grade,  yet  it  would  have  no  effect 
in  invalidating  the  provision,  already  refer- 
red to,  contained  In  section  4.  "It  is  a  well- 
established  rule  In  regard  to  by-laws  and  or- 
dinances that,  if  a  provision  relating  to  one 
subject-matter  be  void  and  as  to  another 
valid,  and  the  two  are  not  necessarily  or  in- 
separably connected,  it  may  be  enforced  as 
to  the  valid  portion  as  if  the  void  part  had 
been  omitted."  People  v.  Qty  of  Poutiac, 
185  m.  437,  66  N.  E.  1114. 

Objection  Is  also  made  that  the  ordinances 
here  under  consideration  did  not  require  the 
owners  to  construct  the  sidewalk  within  30 
days  after  the  ordinance  came  into  force. 
Section  2  of  the  sidewalk  act  of  April  16, 
1875  (Laws  1876,  p.  63),  provides  that  the 
ordinance  for  the  construction  thereunder 
of  a  sidewalk  "may  require  all  owners  of 
lots  or  parcels  of  land  touching  the  line  of 
said  proposed  sidewalk,  to  construct  a  side- 
walk in  front  of  their  r^pective  lots  or  par- 
cels in  accordance  with  the  specifications 
of  said  ordinance,  within  thirty  days  after 
such  publication,  and  in  default  thereof, 
said  materials  to  be  furnished  and  sidewalk 
to  be  constructed  by  said  city,  town  or  vil- 
lage," etc.  1  Starr  &  a  Ann.  St  (2d  Ed.) 
p.  858,  c.  24,  par.  430.  The  word  "may," 
as  here  used,  means  "shall"  or  "must." 
"The  word  'may'  in  a  statute  will  be  con- 
strued to  mean  'shall'  or  'must'  whenever 
the  rights  of  the  public  or  of  third  persons 
depend  upon  the  exercise  of  the  power  to 
perform  the  duty  to  which  it  refers;  and 
such  Is  its  meaning  in  all  cases  where  the 
public  interests  and  rights  are  concerned, 
or  where  a  public  duty  is  imposed  upon  pub- 
lic officers,  and  the  public  or  third  persons 
have  a  claim  de  jure  that  the  power  shall 
be  exercised.  Or,  as  the  rule  Is  sometimes  ex- 
pressed, whenever  a  statute  directs  the  doing 
of  a  thing  for  the  sake  of  justice  or  the  public 
good,  the  word  'may'  will  be  read  'shall.' " 
20  Am.  &  Eug.  £^cy.  of  I^w  (2d  Ed.)  pp. 
239-242.  In  James  v.  Dexter,  112  III.  489, 
we  said:  "The  word  'may'  means  'shall' 
whenever  the  rights  of  the  public  or  of 
third  persons  depend  upon  the  exercise  of 
the  power,  or  the  performance  of  the  duty, 
to  which  it  refers.  Kane  v.  Footh,  70  HI. 
687;  Fowler  v.  Plrkins,  77  111.  271."  While 
the  general  ordinance  which  is  made  a  part 
of  the  special  ocdlnance  for  the  construction 
of  the  sidewalk  in  this  case  does  not  spe- 
cifically require  the  owners  to  construct  the 
sidewalks  in  front  of  their  respective  lota 
within  30  days  after  the  publication  of  the 
ordinance,  yet  it  directs,  in  section  6,  the 
committee  on  streets '  and  alleys  to  notify 
tbe  owner  "that  be  or  she  is  required  to 
construct  a  sidewalk  in  front  of  such  lot  or 


parcel  of  land  in  accordance  with  the  spec- 
ifications and  requirements  of  this  ordinance 
within  thirty  days  after  tbe  publication  of 
said  ordinance,  and  in  default  thereof  that 
such  sidewalk  shall  be  entirely  constructed 
by  the  city  of  Spring  Valley,"  etc.  Wliile 
it  was  unnecessary  to  require  the  commit- 
tee to  give  the  notice  here  provided  for,  yet 
tbe.  notice  was  to  specify  what  the  statute 
required.  The  statute  says  tliat  the  ordi- 
nance may  require  the  owner  to  construct 
the  sidewalk  within  30  days  after  publica- 
tion, wliile  this  ordinance  requires  the  com- 
mittee to  notify  the  owner  tliat  he  must 
construct  the  sidewalk  within  30  days  after 
the  publication  of  the  ordinance.  Substan- 
tially, and  in  effect,  the  requirement  of  the 
sidewalk  act  has  been  complied  with  by  tbe 
terms  of  the  present  ordinance.  The  testi- 
mony shows  that,  on  July  8,  1901,  written 
notice  was  served  upon  appellant,  by  the 
committee  on  streets  and  alleys,  notifying 
her  that,  in  pursuance  of  the  ordinance  here 
referred  to,  she  was  required  to  construct 
the  sidewalk  within  30  days  from  the  date 
of  the  notice,  that  is,  within  30  days  from 
July  8, 1901.  Tbe  appellant  cannot  complain 
that  she  did  not  have  such  notice  as  was 
provided  for  by  tbe  statute.  She  was  al- 
lowed 30  days  from  July  8, 1901,  to  construct 
the  sidewalk,  instead  of  30  days  from  July 
5,  1901,  when  publication  of  the  ordinance 
was  made;  but  this  defect  in  the  time  from 
which  the  30  days  were  to  run  caused  no  in- 
Jury  to  her,  but  rather  operated  to  her  ad- 
vantage iu  extending  the  time.  We  are 
therefore  of  opinion  that  the  objection  to 
the  ordinance  in  the  respect  thus  considered 
was  properly  overruled. 

Another  objection  made  by  the  appellant  Is 
to  tbe  effect  that  there  was  no  such  officer  in 
tbe  city  of  Spring  Valley  as  is  described  In 
said  general  ordinance  as  collector  of  special 
taxes,  assessments,  etc.  Section  7  of  tbe  gen- 
eral ordinance  provides  that,  upon  the  filing 
of  the  bill  of  costs  In  the  office  of  the  city 
clerk,  the  clerk  shall  prepare  a  special  tax 
list,  and  "shall  thereupon  issue  a  warrant  for 
the  amoont  of  tbe  special  tax  so  shown  to 
be  due,  directed  to  tbe  collector  of  special  as- 
sessments and  taxes,  who  shall  proceed  to  col- 
lect said  warrant,"  etc.  Section  3  of  the  side- 
walk act  of  1875  provides  that  tbe  clerk  "shall 
thereupon  Issue  warrants  directed  to  such  offi- 
cer, as  may  be  designated  in  such  ordinance, 
for  the  collection  of  the  amount  of  special 
tax,"  etc.  1  Starr  &  O.  Ann.  St.  p.  858,  c. 
24.  par.  431.  In  Butler  v.  Nevhi,  88  111.  575, 
it  was  held  that  where  tbe  ordhiance  does  not 
designate,  as  tbe  statute  requires,  the  otRcer 
to  whom  tbe  warrant  shall  issue,  such  ordi- 
nance is  not  sufficient,  and  a  warrant  Issued 
thereunder  Is  absolutely  void  for  want  of  xww- 
er  to  issue  the  same.  There  was  Introduced 
In  evidence  an  ordinance,  dated  August  2, 
1898,  creating  the  office  of  collector  of  special 
assessments,  special  taxes,  and  special  taxes 
for  the  construction  of  sidewalks,  and  provid- 
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ing  for  his  appointment  by  the  mayor,  by 
and  with  the  advice  and  consent  of  the  city 
council.  There  were  also  Introduced  In  evi- 
dence proceedings  of  the  comicll,  which  show- 
ed that  the  mayor  appointed  one  Maurer  as 
sudb  collector,  and  tbat  he  gave  bond  in  the 
sum  of  $10,000,  which  was  approved.  The 
Jom-nal  of  the  city  coimdl,  and  an  ordinance 
book  in  which  all  the  ordinances  were  tran- 
scribed, sufficiently  showed  that  such  ordi- 
nance was  passed,  and  that  the  collector  nam- 
ed therein  was  appointed  by  the  mayor.  The 
proof  also  shows  that  written  demand  for  the 
,  payment  of  the  special  sidewalk  tax  against 
her  property  was  made  upon  the  appellant  by 
Maurer,  the  collector.  It  follows  that  the  ob- 
jection in  regard  to  the  officer  mentioned  in 
the  ordinance  was  properly  overruled. 

Objection  is  made  that  no  proof  of  the  pub- 
lication of  the  ordinances  was  made.  We  find 
attached  to  the  ordinances,  as  Introduced  In 
evidence,  a  certificate  of  publication  by  the 
city  clerk,  under  the  corporate  seal  of  the  city, 
certifying  that  the  two  ordinances  passed  and 
approved  on  July  2,  1901,  were  published  In 
the  Spring  Valley  Gazette  in  said  city  of 
Spring  Valley  on  July  5,  1901.  We  are  un- 
able to  see  why  this  certificate  of  publication 
is  not  sufficient. 

Objection  is  made  that  the  ordinances  do 
not  provide  for  the  approval  of  the  construc- 
tion of  the  sidewalk  by  any  officer  or  board. 
Section  2  of  the  sidewalk  act  provides  that 
the  ordinance  "may  provide  that  the  materials 
and  construction  shall  be  imder  the  supervision 
of,  and  subject  to  the  approval  of  some  offi- 
cer, or  board  of  officers  of  such  city,  town  or 
village,  to  be  designated  In  said  ordinance." 
Upon  referring  to  the  general  ordinance  in 
the  case  at  bar,  we  find  in  section  5  the  fol- 
lowing provision:  "Such  sidewalk  shall  be 
constructed  under  the  dh-ection  and  super- 
vision of  the  street  and  alley  committee  of 
said  city;"  and  in  section  10  we  find  the  fol- 
lowing: "All  material  and  workmanship  shall 
be  to  the  satisfaction  of  said  committee.  No 
work  defective  in  material  or  construction 
shall  be  considered  as  accepted,  but  shall  be 
condemned,  and  taken  up  and  re-bullt,  or  the 
defects  otherwise  remedied  under  the  direction 
of  said  committee."  We  think  that  these  pro- 
visions of  the  ordinance  sufficiently  comply 
with  the  requirement  of  the  act  upon  this  sub- 
ject The  -  sidewalk  was  to  be  constructed 
under  the  supervision  of  the  street  and  alley 
committee  of  the  council,  and  the  material  and 
workmanship  could  not  meet  with  the  satisfac- 
tion of  the  committee  unless  they  were  ap- 
proved of  by  the  committee.  The  report,  sign- 
ed and  sworn  to  by  all  the  members  of  said 
committee,  to  the  city  clerk,  shows  the  failure 
of  the  owner  to  construct  the  sidewalk,  and 
that  It  was  constructed  by  such  committee, 
and  the  manner  in  which  It  was  constructed, 
and  the  materials  entering  into  Its  construc- 
tion. 

Objection  Is  also  made  that  the  sidewalk 
here  constructed  with  brick  was  of  no  benefit 


to  the  property,  and  that,  Inasmuch  as  side- 
walks already  existed  opposite  appellant's 
property,  and  were  torn  up  In  order  to  con- 
struct the  new  sidewalk,  the  latter  was  not 
necessary.  It  Is  sufficient  to  say,  In  answer 
to  this  objection,  that  the  determination  by 
the  city  council  that  sidewalks  should  be  con- 
structed by  special  taxation  is  a  determination 
that  the  property  so  specially  taxed  is  benefit- 
ed to  the  extent  of  the  special  tax.  White 
V.  People,  94  111.  604;  Craw  t.  Village  of 
Tolono,  96  111.  255,  86  Am.  Rep.  143;  City  of 
Springfield  v.  Green,  120  111.  269,  11  N.  B. 
261;  Lightner  v.  City  of  Peoria,  150  111.  80, 
37  N.  B.  69;  Payne  v.  Village  of  South  Sprtog- 
field,  161  111.  285,  44  N.  B.  105;  Illinois  Cen- 
tral Ralhroad  Co.  v.  People,  170  111.  224,  48 
N.  E.  215;  Job  V.  City  of  Alton,  189  111.  256, 
59  N.  B.  622,  82  Am.  St.  Rep.  448.  Such  de- 
termination by  the  city  council  must  not  be 
arbitrary  or  unreasonable,  but  it  does  not  here 
appear  that  the  ordinances  in  question  are  un- 
reasonable or  oppressive.  As  to  the  necessity 
of  the  improvement,  that  question  is  commit- 
ted by  law  to  the  council,  and  the  courts  have 
no  right  to  Interfere,  except  In  a  case  where 
it  clearly  appears  that  the  discretion  of  the 
council  has  been  abused.  It  does  not  so  ap- 
pear here.  McChesney  v.  City  of  Chicago, 
171  111.  253,  49  N.  E.  548;  Walker  v.  Village 
of  Morgan  Park,  175  lU.  570,  51  N.  B.  636; 
Field  V.  Village  of  Western  Springs,  181  111. 
186,  64  N.  E.  929. 

The  Judgment  of  the  county  court  Is  af- 
firmed.   Judgment  affirmed. 

On  Rehearing. 
(Oct  26,  1903.) 

PER  CURIAM.  A  rehearing  was  granted 
In  this  case  to  enable  us  to  give  further  con- 
sideration to  certain  objections  of  appellant. 
One  of  these  Is  that  the  city  was  l>ound  to 
construct  the  entire  Une  of  viralk  upon  each 
street  before  levying  the  tax  upon  any  par- 
ticular lot,  for  the  reason  tbat  otherwise 
there  might  be  unreasonable  discrimination 
in  the  enforcement  of  the  ordinance,  and  the 
city  might  select  certain  lots  and  construct 
sidewalks  in  front  of  them,  and  not  build  a 
continuous  walk  so  as  to  give  the  owners 
the  benefit  of  the  entire  improvement  On 
the  hearing  appellant  oifered  to  prove  that 
the  city  liad  not  built  all  the  walks  ordered 
by  the  ordinance  to  be  constructed,  and  the 
coui-t  excluded  the  evidence. 

The  act  under  which  the  tax  was  levied 
authorizes  a  city  to  provide  for  the  payment 
of  the  whole  or  any  part  of  the  cost  of  a 
sidewalk  by  special  taxation  of  the  lot,  lots, 
or  parcels  of  land  touching  ui)on  the  line 
where  any  such  sidewalk  shall  be  ordered, 
and  provides  that  such  special  taxation  may 
be  either  by  a  levy  upon  any  lot  of  the  whole 
or  any  part  of  the  cost  of  making  any  such 
sidewalk  in  front  of  such  lot,  or  by  levying 
the  whole  or  any  part  of  the  cost  upon  each 
of  the  lots  or  parcels  of  land  touching  upon 
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the  line  of  such  sidewalk  pro  rata  upon  each 
of  Bald  lots  or  parcels  according  to  their  re- 
spective values,  or  In  proportion  to  their 
frontage  upon  the  sidewalk,  or  in  proportion 
to  their  superficial  area.  Hurd's  Rev.  St. 
1899,  p.  319,  c.  24,  {  284.  If  the  cost  is  levied 
pro  rata  upon  the  several  lots  or  parcels  of 
land  touching  upon  the  line  of  the  sidewalk 
according  to  their  values,  frontage,  or  su- 
perflcial  area,  the  entire  sidewalk  must  be 
constructed  before  the  apportionment  can  be 
made  or  the  tax  levied.  If  the  cost  of  the 
sidewalk  is  to  be  apportioned  'upon  the  lots, 
a  certified  bill  of  costs  cannot  be  made  before 
the  sidewalk  is  completed.  Craig  v.  People, 
193  111.  199,  61  N.  E.  1072.  Where  the  cost  of 
making  a  sidewalk  in  front  of  a  lot  is  levied 
upon  such  lot,  the  reason  for  the  rule  does 
not  exist,  and  the  rule  does  not  apply.  In 
such  case  each  lot  Is  independent  of  every 
other.  The  ordinance  in  this  case  provided 
for  the  construction  of  five  diilerent  lines  of 
sidewalk  on  different  streets  of  the  city,  and 
the  general  ordinance  provided  that  all  side- 
walks should  be  constructed  by  special  taxa- 
tion of  the  lot,  lots,  or  parcels  of  land  touch- 
ing upon  the  line  where  the  sidewalk  should 
be  ordered  by  levying  upon  each  lot  or  par- 
cel of  land  In  front  of  and  adjoining  such 
sidewalk  the  total  cost  of  that  portion  of  such 
sidewalk  In  front  of  or  adjoining  such  lot 
or  parcel  of  land.  Apparently,  appellant 
would  not  be  Interested  In  the  construction 
of  sidewalks  on  other  streets  not  adjacent  to 
her  property,  except  as  citizens  generally 
would  be  Interested  in  such  Improvement. 
The  offered  evidence  did  not  tend  to  show 
that  the  sidewalk  as  built  In  front  of  her 
property  did  not  make  a  continuous  line  from 
one  street  to  another,  connecting  with  other 
isidewalks,  or  that  there  was  any  oppresaion 
or  unreasonable  discrimination  against  her, 
She  did  not  offer  to  prove  that  her  lots  alone 
were  selected  for  building  the  walks,  and 
that  her  property  did  not  receive  all  the  sub- 
stantial benefits  of  the  Improvement  There 
was  no  error  In  rejecting  the  evidence. 

It  is  farther  urged  that  the  sidewalk,  as 
built,  was  four  inches  wider  than  the  ordi- 
nance prescribed,  toaking  a  slight  difference 
In  the  amount  of  the  tax.  The  ordinance 
prescribed  the  width  of  the  sidewalk,  and 
the  general  ordinance  fixed  the  manner  of 
construction  and  provided  for  setting  on  the 
inside  and  outside  lin^s  one  course  of  brick 
on  end  as  a  curb.  The  alleged  extra  width 
consisted  of  this  curb,  and,  if  It  could  be  re- 
garded as  a  departure  from  the  sidewalk 
provided  for,  it  was  not  a  substantial  depar- 
ture. 

The  objections  called  to  our  attention  in 
the  petition  for  rehearing  are  not  such  as  to 
call  for  a  change  of  the  Judgment  heretofore 
entered,  and  it  is  ordered  that  said  Judgment 
affirming  the  judgment  of  the  county  court 
be  re-entered,  and  stand  as  the  Judgment  of 
the  court. 

Judgment  affirmed. 


(KM  ni.  402) 

CITY  OP  KBWANEB  T.  OTLBT  et  al. 
(Supreme  Court  of  Illinois.    Oct  26,  1903.) 

WATKR  COURSKS-POLLCTION  —  INJUNCTION  — 
REMEDY  AT  LAW— JUDGMENT— BAR— DRAINS 
FOR  MUTUAL  BBNBFIT-JOINT  TORT  FEASORS. 

l.,The  granting  or  refusal  of  an  injunction 
rests  in  the  sound  discretion  of  the  trial  court, 
and  its  action  cannot  be  disturbed  in  the  ab- 
sence of  an  abuse  of  such  discretion. 

2.  Equity  will  enjoin  the  pollution  of  a  stream 
flowing  through  plaintiff's  lands,  aad  he  is  not 
compelled  to  bring  an  action  at  law. 

3.  Where  the  sewage  of  a  city,  or  part  there- 
of, combined  with  tainted  water  flowing  from 
other  sources,  was  mingled  with  the  waters  of  a 
stream  flowing  on  plaintiff's  land,  creating  a  nui-» 
sance  to  plaintiffs  injury,  a  judgment  m  tres- 
pass on  the  case  was  not  a  bar  to  a  subsequent 
suit  In  equity  to  enjoin  the  city,  but  such  judg- 
ment would  be  deemed  to  afford  compensation 
only  for  the  injury  to  the  time  of  the  judg- 
ment. 

4.  Where  plaintiff  complained  of  the  pollution 
of  a  stream  flowing  on  his  land  by  sewage  from 
the  land  above,  and  a  tile  to  carry  the  sewage 
was  laid  across  plaintiff's  land  with  his  consent, 
on  such  tile  becoming  inadequate  he  was  not 
precluded  from  enjoining  the  pollution. 

5.  An  oral  agreement  by  the  owner  of  land 
to  the  laying  of  tile  across  the  land  for  carrying 
sewage  which  had  been  polluting  a  stream  flow- 
ing thereon,  did  not  estop  the  owner  from  seek- 
ing to  enjoin  pollution  of  the  stream  subsequent- 
ly caused  by  the  inadequacy  of  the  tile,  as  the 
oral  consent  vested  no  irrevocable  right 

6.  The  owner  of  land  having  complained  to  a 
manufacturing  company  that  sewage  from  its 
plant  polluted  a  stream  flowing  on  plaintiff's 
laud,  the  company,  with  plaintifrs  consent  laid 
a  tile  across  plaintiff's  land  to  carry  the  sew- 
age. A  city .  having  subsequently  directed  its 
sewage  to  such  tile,  it  proved  insufBcient  and 
plaintiff  sought  to  enjoin  the  city  from  polluting 
the  stream.  Held,  that  the  city  conld  not  invoke 
Act  July  1,  1889  (Starr  &  G.  Ann.  St.  1896  [2d 
Ed.]  c.  42,  pars.  ■228-231),  limiting  the  time 
within  which  an  agreement  by  adjoining  land- 
owners for  a  drain  for  the  mutual  benefit  may 
be  withdrawn,  as  section  2  of  said  act  express- 
ly declares  that  it  shall  not  be  lawful  for  either 
of  the  parties  interested  to  permit  any  other 
person  to  connect  with  the  drain,  and  that  a 
person  so  connecting  may  he  enjoined  by  either 
party. 

7.  Though  other  sources  than  that  of  defend- 
ant city  may  have  contributed  to  the  pollution 
of  a  stream  complained  of,  such  fact  was  no  de- 
fense to  the  ci^  if  it  contributed  td  the  nui- 
sance sought  to  be  enjoined. 

8.  A  bill  to  enjoin  pollution  of  a  titream  al- 
leged that  defendant  city  had  constructed  drains 
which  discharged  polluted  water  on  plaintiff's 
land  and  in  the  stream  Sowing  thereon,  render- 
ing it  unsuitable  for  the  purposes  to  which  it 
was  adapted,  namely,  pasturage,  cultivation,  and 
building  lots  for  residences;  that  said  lands  are 
arable  lands,  and  were  used  for  farming  pur- 
poses and  for  pasturage;  and  that  lots  laid  out 
thereon  were  suitable  for  building  purposes,  and 
would  be  valuable  therefor,  but  for  the  nuisance 
created  by  said  sewage,  which  occasioned  the 
complainant  ^eat  loss  and  irreparable  injury. 
Bold  that,  while  the  allegations  of  injury  wee* 
somewhat  general,  they  were  sufficient. 

Appeal  from  Circuit  Court,  Henry  County; 
Frank  D.  Ramsay,  Judge. 

Bill  by  Robert  Otley  and  others  against' 
the  city  of  Kewanee  to  enjoin  the  pollution 
of  a  stream.  From  a  decree  In  plaintiffs* 
favor,  defendant  appeals.    Affirmed. 

This  action  was  begun  at  the  November 
term  of  the  circuit  court  of  Heniy  county. 
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1900,  and  Is  a  bill  for  Injunction  against  the 
dty  of  Kewanee  to  restrain  It  from  dischar- 
ging certain  offensive  sewage  upon  the  lands 
of  appellees,  which  adjoin  said  city  on  the 
east.  The  bill  alleges  that  a  stream  of  wa- 
ter has  Its  source  upon  the  tract  of  land  upon 
which  the  city  Is  located,  and  In  the  natural 
course  of  drainage  flows  across  the  lands  of 
appellees  described  in  the  bill;  that  the 
stream  in  its  natural  state  Is  suitable  for 
drinking  purposes,  and  renders  the  pasture 
lands  of  the  appellees,  through  which  it  flows, 
valuable;  that  the  defendant  city,  without 
the  consent  of  appellees,  has  construdted 
drains  and  sewers,  which  discharge  upon  the 
said  premises  of  appellees  noxious,  filthy, 
and  polluted  waters,  defiling  said  stream,  and 
rendering  It  unsuitable  for  the  purposes  to 
which  it  Is  adapted,  viz.,  pasturage,  cultiva- 
tion, and  building  lots  for  residences;  that 
the  said  lands  are  arable  lands,  and  are  used 
for  farming  pm-poses  and  for  the  pasturage 
of  horses,  cattle,  and  hogs;  that  lots  laid 
out  thereon  are  suitable  for  building  pur- 
poses, and  would  be  valuable  therefor,  but 
for  the  nuisance  created  by  said  sewage, 
which,  by  emitting.  Injurious  and  offensive 
odors,  creates  a  nuisance  to  the  neighborhood, 
and  occasions  the  complainants  great  loss 
and  Irreparable  Injury;  that  quite  a  number 
of  residences,  in  which  people  reside,  are  In 
the  Immediate  vicinity  of  the  nuisance  com- 
plained of;  that  by  reason  of  said  nuisance 
complainants  are  obstructed  and  hindered  in 
and  about  the  cultivation  of  their  crops; 
that  by  reason  of  the  discharge  complained 
of  the  waters  of  said  stream  are  rendered 
Injurious  to  the  animals  pasturing  upon  said 
lands  to  such  an  extent  as  to  deprive  com- 
plainants of  the  beneficial  use  of  the  said 
pasture  for  stock  purposes;  and  that,  if  the 
same  Is  permitted  to  be  continued,  complain- 
ants will  suffer  great  loss.  Demurrer  was 
filed  to  the  bill  and  overruled.  A  plea  in  bar 
was  then  filed,  setting  up  that  after  the  mat- 
ters alleged  In  the  bill,  to  wit,  on  May  2G, 
1899,  complainant  Robert  Otley,  having  filed 
suit  in  trespass  on  the  case  against  the  de- 
fendant for  damages  to  the  same  lands  and 
for  the  same  causes  alleged  In  the  present 
suit,  obtained  a  judgment  against  the  defend- 
ant for  $400.  This  plea  was  demurred  or  ex- 
cepted to,  which  exception  was  sustained. 
Answer  was  then  put  In,  and  the  defense 
set  up  in  the  plea  was  renewed  and  replica- 
tion filed  and  issues  joined.  Appellee  testi- 
fied that  before  the  said  nuisance  was  cre- 
ated there  was  good  spring  water  on  said 
premises,  used  by  him  for  stock  purposes 
and  for  drinking  water,  which  uses  were  de- 
stroyed by  reason  of  said  nuisance.  The 
cause  was  referred  to  the  master  to  take 
proof  and  report  conclusions.  The  master. 
In  his  report,  found  all  the  contentions  In 
favor  of  the  appellees,  and  recommended  that 
the  relief  asked  be  granted.  Exceptions  were 
filed  to  the  report  and  overruled,  and  a  de- 
cree entered  perpetually  enjoining  appellant 


from  discharging  or  allowing  to  be  dischar- 
ged upon  the  premises  of  appellees  the  wa- 
ters and  sewage  complained  of. 

Northwest  of  the  lands  of  appellees  is  lo- 
cated the  plant  of  the  Western  Tube  Com- 
pany, where  are  employed  in  the  neighbor- 
hood of  2,500  persons.  From  this  plant  there 
is  a  natural  depression,  extending  through 
the  city  to  and  across  the  lands  of  appellees. 
i  Into  this  depression  the  water  of  the  south- 
I  eastern  portion  of  the  city,  as  well  as  the 
water  from  the  tube  company,  naturally 
drains,  and  said  drainage  leads  to  the  stream 
extending  through  the  lands  of  appellees. 
From  the  tube  company's  works  to  the  Otley 
lands  this  depression  crosses  some  five  or 
six  streets  of  the  city,  and  at  the  street  Inter- 
sections culverts  have  been  placed  by  the 
city,  said  culverts  In  some  cases  extending 
clear  across  the  street,  in  others  just  across 
the  traveled  road.  The  lots  along  this  course 
have  been  gradually  filled  in,  and  by  a  grad- 
ual development  there  has  come  to  be  a 
continuous  line  of  tile  or  sewer  pipe  drain- 
age extending  from  the  grounds  of  the  tube 
company  down  this  natural  viraterway,  and 
discharging  into  a  manhole  on  the  east  side 
of  East  street  (the  west  boundary  of  the 
Otley  lands),  and  three  or  four  rods  north  of 
the  Otley  ppen  ditch.  Tiles  or  drains  along 
some  of  the  streets  crossed  by  this  line  of 
drainage  connect  with  it  for  the  purpose  of 
carrying  off  the  surface  water  of  the  streets, 
and  on  other  streets  are  grated  openbigs  for 
allowing  the  surface  water  to  flow  into  the 
drain  In  question.  From  the  manhole  above 
mentioned  a  twelve-inch  tile  extends  to  and 
discbarges  into  the  Otley  ditch.  From  the 
same  manhole  an  eight-inch  sewer  tile  ex- 
tends east  «nd  across  the  Otley  lands,  and  Is 
just  north  of  the  open  ditch  through  said 
lands.  The.  Haxtum  Steam  Heating  Com- 
pany was  the  predecessor  of  the  Western 
Tube  Company,  and  long  prior  to  the  estab- 
lishment of  the  drain  above  spoken  of  ex- 
tending from  the  tube  company's  works  to 
the  Otley  lands  the  Haxtum  Company  sent 
its  drainage  down  this  depression.  After  the 
establishment  of  the  tube  company  large 
quantities  of  crude  petroleum  and  oil  were 
used  for  fuel,  and  tallow  was  used  on  the 
rolls  of  the  company,  and  quantities  of  acid 
were  used  in  the  galvanizing  department. 
The  oily,  greasy,  add  refuse  from  the  tube 
company  formed  oily  deposits  along  the  ditch 
across  the  Otley  lands.  About  10  years  prior 
to  the  commencement  of  this  suit  the  nature 
of  this  drainage  had  become  such  that  Otley 
made  complaint  to  the  tube  company,  and  as 
a  result  the  sewer  tile  above  mentioned  was 
laid  across  the  Otley  lands.  There  Is  con- 
flict In  the  evidence  as  to  just  what  was 
the  understanding  of  the  parties  at  the  time 
this  tile  was  put  In.  Otley  claims  that  at  that 
time  he  stated  that  the  eight-Inch  tile  was 
Insufficient.  The  master  found  that  said  tile 
was  put  in  as  an  experiment,  merely,  by  the 
Joint  action  of  the  village  of  Kewanee  and 
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the  tube  company,  to  which  flndlng  exception 
was  taken  and  overruled.  After  several 
years  this  tile  became  clogged  up,  so  that 
the  discharge  from  the  drain  from  the  di- 
rection of  the  tube  company's  works  no 
longer  passed  through  it,  but  passed  from  the 
manhole,  through  the  twelve-inch  tile  spoken 
of,  down  into  and  through  the  Otiey  open 
ditch,  where  it  has  since  been  running,  ex- 
cept for  a  short  time  after  the  eight-Inch  tile 
had  been  at  one  time  taken  up,  cleaned,  and 
relald.  In  May,  1899,  Otley  sued  the  city 
for  damages  resulting  from  this  discbarge 
above  spoken  of,  and  recovered  the  judgment 
already  designated  in  the  plea  of  defendant. 
The  city  ofCered  to  again  have  this  eight- 
inch  tile  spoken  of  cleaned,  but  Otley  re- 
fused, claiming  it  was  useless  to  do  so. 

Bobert  C.  Morse,  City  Atty.,  Tberon  H. 
Gbesley,  and  Charles  K.  Ladd,  for  appellant. 
Jas.  K.  Blish  and  Wilson  &  Moore,  for  ap- 
pellees. 

BICKS,  J.  (after  stating  the  facts).  Coun- 
sel for  appellant  argue  that  the  allegations  of 
complainants'  bill  are  of  such  a  general  na- 
ture that  the  aid  of  equity  cannot  be  invoked 
in  behalf  of  appellees;  that  the  injury  com- 
plained of  is  simply  a  pecuniary  one,  suscep- 
tible of  being  compensated  by  a  judgment  for 
damages;  and  hence  the  allegations  are  not 
such  as  will  sustain  a  bill  in  equity  seeking 
an  injunction.  The  whole  contention  seems 
to  be  that  the  case  presented  is  not  one  for 
equitable  interference.  The  master  to  whom 
the  case  was  referred  found  that  upon  the 
tract  of  land  upon  which  said  city  is  located 
a  stream  of  water  has  its  source,  which,  in 
its  natural  state,  flows  down  and. across  the 
parcels  described  as  belonging  to  appellees; 
the  water  of  which  stream,  in  its  natural 
state,  is  pm-e  and  wholesome  for  drinking 
purposes  for  stock;  that  on  said  premises  is 
a  sprjng  of  pure  water,  which  la  discharged 
Into  said  stream,  affording  a  good  and  suffi- 
cient supply  of  pure  water  for  stock;  that 
the  city,  without  the  consent  of  the  appellees, 
has  constructed  certain  drains  and  sewers, 
which  discharge  upon  the  lands  of  appellees 
certain  noxious,  filthy,  and  polluted  watei-s, 
in  which  are  carried  great  quantities  of  poi- 
sonotis  acid  and  oily  and  greasy  substances, 
deflling  said  stream,  and  renderUig  it  unfit 
and  unsuitable  for  the  uses  and  purposes 
aforesaid,  and  emitting  noxious.  Injurious, 
and  QfCenslve  odors,  so  as  to  create  a  nuisance 
which  is  offensive  to  the  neighborhood,  mak- 
ing an  irreparable  injury  to  the  waters,  and 
that  the  city  threatens  to  continue  Indefinitely 
to  discharge  said  polluted  waters  upon  the 
lands  described;  that  on  the  lands  in  ques- 
tion was  a  spring  of  pure  water,  which  was 
becoming  unfit  to  use  for  stock  purposes  by 
being  defiled  by  the  water  flowing  over  said 
lands  from  said  sewer,  the  water  from  the 
sewer  flowing  into  or  backing  up  into  the 
spring;  that  the  water  from  the  said  sewer 
Injuriously  aftected  cattle  and  hogs;   that  uri- 


nals in  the  yards  of  the  Western  Tube  Com- 
pany were  connected  with  the  sewer,  and  that 
certain  manholes  or  street  inlets  took  into  the 
sewer  the  refuse  water  of  the  street  Samples 
of  the  water  flowing  from  the  sewer  in  ques- 
tion were  admitted  in  evidence,  and  the  evi- 
dence unmistakably  showed  that  it  was  of  a 
composition  positively  injurious  to  persons  or 
animals.  Eixceptions  to  the  master's  report 
were  overruled  by  the  chancellor,  who  found 
the  equities  of  the  case  were  with  the  com- 
plainants, and  that  they  were  entitled  to  the 
relief  asked. 

From  a  review  of  the  evidence  we  are  of 
the  opinion  that  the  master  was  amply  Justi- 
fied in  reaching  the  conclusions  embodied  in 
his  report,  and  the  chancellor  did  not  err  In 
overruling  the  exceptions  to  said  report.  The 
granting  or  refusal  to  grant  an  injunction  rests 
in  the  sound  discretion  of  the  trial  court,  and 
its  action  cannot  be  disturbed,  in  the  absence 
of  clear  proof  of  an  abuse  of  such  discretion. 
Piatt  V.  Waterbury,  72  Conn.  531,  45  Atl.  154, 
48  L.  B.  A.  691,  77  Am.  St.  Bep.  335.  As  hi- 
dlcated  above,  we  are  of  the  opinion,  not  only 
that  there  has  been  no  abuse  of  the  discretion 
which  the  law  vests  in  an  equity  Judge,  but 
that  there  has  bieen  a  proper  application  of 
equity  principles  in  the  case  at  bar. 

Counsel  for  appellant  argue  that  the  Judg- 
ment at  law  for  damages  which  was  set  up 
in  the  answer  should  have  been  held  to  be  a 
bar  to  the  relief  sought  In  the  present  bill; 
that  the  damage  complained  of  was  not  of  a 
character  to  furnish  ground  for  equitable  re- 
lief by  Injunction;  that  it  la  capable  of  com- 
pensation by  a  Judgment  at  law;  that  the  in- 
Jury  complained  of  is  of  a  permanent  nature, 
and  that  future,  as  well  as  present  or  past, 
damages  are  recoverable  in  a  single  action, 
and  in  such  case  but  one  recovery  can  be  had. 
This  contention,  we  think,  is  not  consonant 
with  better  reason,  nor  in  harmony  with  the 
adjudicated  cases.  In  the  case  of  Barton  v. 
Union  Cattle  Co.,  28  Neb.  250,  44  N.  W.  454, 
7  L.  B.  A.  457,  26  Am.  St.  Bep.  340,  the  In- 
jury complained  of  was  the  pollution  of  a 
water  course,  and  the  court  there  said:  "I 
do  not  deem  it  necessary  to  discuss  the  ques- 
tion whether  the  plaintiffs  have  a  remedy  by 
an  action  at  law,  for  I  understand  it  to  be 
settled  by  the  authority  of  the  cases  cited,  as 
well  as  many  others,  that  a  condnuing  nui- 
sance by  polluting  the  waters  of  a  stream,  and 
others  of  a  like  character,  may  be  proceeded 
agabist  either  in  law  or  in  equity,  at  the  elec- 
tion of  the  Injured  party"— citing  Webb  v. 
Portland  Mfg.  Co.,  3  Sumn.  189,  Fed.  Cas.  No. 
17,322;  Angell  on  Water  Courses,  {  444,  and 
cases  there  cited. 

A  case  that  has  been  often  cited  and  ad- 
hered to  as  presenting  a  clear  and  correct  ex- 
position of  the  principles  of  law  applicable  in 
cases  analogous  to  the  present  is  that  of  Hols- 
man  V.  Boiling  Spring  Bleaching  Co.,  14  N. 
J.  Bq.  335,  in  which  it  is  said:  "Every  owner 
of  land  through  which  a  stream  of  water 
flows  Is  entitled  to  the  use  and  enjoyment  of 
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the  Tratei,  and  to  hare  the  same  flow  in  its 
antnral  and  accustomed  course,  without  ob- 
struction, diversion,  or  corruption.  The  right 
extends  to  the  quality  as  well  as  the  quantity 
of  the  water.  The  Court  of  Cliancery  lias  a 
concurrent  Jurisdiction  with  courts  of  law,  by 
injunction,  equally  clear  and  well  established 
in  cases  of  private  nuisances;  and  it  is  a 
familiar  exercise  of  the  power  of  the  court  to 
prevent  by  Injunction  hijuries  to  water  courses 
by  obstruction  or  dlTersion.  *  •  *  A  dis- 
turbance or  deprivation  of  that  right  [to  the 
use  and  enjoyment  of  the  water  in  its  nat- 
ural state]  is  an  irreparable  injury,  for  which 
an  injunction  will  issue.  •  •  *  Where  the 
nuisance  operates  to  destroy  health  or  to  di- 
minish the  comfort  of  a  dwelling,  an  action 
at  law  fm-nishes  no  adequate  remedy,  and 
the  party  injured  is  entitled  to  protection  by 
injunction.  •  •  •  It  is  urged  that  the 
right  of  the  complahiant  is  not  clear,  and 
must  therefore  be  fully  established  at  law  be- 
fore an  injunction  will  issue.  Where  the  com- 
plainant seeks  protection  in  the  enjoyment  of 
a  natural  water  course  on  his  land,  the  right 
will  ordinarily  be  regarded  as  clear,  and  the 
mere  fact  that  the  defendant  denies  the  right 
by  his  answer,  or  sets  up  title  in  himself,  will 
not  entitle  him  to  an  issue  before  the  allow- 
ance of  an  injunction." 

In  the  case  of  Butler  v.  Village  of  White 
Plains  (Sup.)  69  N.  Y.  Snpp.  193,  the  defend-' 
ant  village  operated  a  sewerage  disposal 
plant,  the  efSuent  from  which  was  deposited 
in  a  river  on  which  the  plaintifF  was  a  lower 
riparian  owner.  .Such  discharge  at  times 
produced  a  foul  and  offensive  odor  over  the 
plnintifTs  lands,  and  polluted  the  waters  of 
the  stream.  It  was  held  that,  &p  plaintiff 
had  a  right  to  the  reasonable  nse  of  the  river 
in  Its  natural  flow  and  purity,  the  injury 
was  a  continuing  nuisance,  and  hence, 
though  plaintiff  might  have  an  adequate  rem- 
edy at  law  for  the  damages  already  suffered, 
equity  would  restrain  the  same  to  prevent 
a  maltiplidty  of  suits. 

In  the  case  of  Merrifleld  v.  Lombard,  18  Al- 
len, 16,  90  Am.  Dec.  172,  it  was  held  that 
any  user  of  a  stream  by  an  upper  proprietor, 
which  substantially  diminishes  its  volume  or 
defiles  or  corrupts  it  to  such  a  degree  as  es- 
sentially to  Impair  its  purity  and  prevent 
the  use  of  it  for  any  reasonable  and  proper 
purpose  to  which  running  water  is  usually 
applied,  is  improper,  and  will  be  enjoined; 
that  the  acts  of  the  defendant  tended  to  cre- 
ate a  nuisance  of  a  continuous  and  constant- 
ly recurring  nature,  for  which  an  action  at 
law  would  furnish  no  adequate  relief;  and  a 
perpetual  injunction  was  granted. 

The  contention  of  appellant's  counsel  that 
the  Judgment  at  law  heretofore  alluded  to 
is  a  bar  to  the  present  action  we  regard  as 
unsonnd.  From  the  cases  cited  in  this  opin- 
ion it  is  clear  that  the  courts  have  regarded 
acts  such  as  are  complained  of  in  the  case 
at  bar  proper  subjects  of  equity  Jurisdiction, 
and  such  a  nuisance  as  is  here  sought  to  l>e 


enjoined  as  continuous  and  constantiy  re- 
curring, rather  than  permanent.  In  the  case 
of  Butier  V,  Village  pf  White  Plains,  supra, 
the  right  of  a  lower  riparian  owner  to  enjoy, 
unpolluted  from  the  sewerage  of  the  village, 
the  waters  of  a  stream,  was  in  question,  and 
it  was  held  that  such  owner  had  a  right  to 
the  reasonable  use  of  the  river  in  its  natural 
flow  and  purity,  and  the  injury  was  a  con- 
tinuing nuisance;  and  hence,  though  he 
might  have  an  adequate  remedy  at  law  for 
damages  already  sustained,  equity  would  in- 
terfere to  prevent  a  multiplicity  of  suits.  In 
Merrifleld  v.-  Lombard,  supra,  it  was  held 
that  the  corruption  of  a  stream  which  pre- 
vented its  use  for  any  reasonable  and  prop- 
er purpose  to  which  running  water  is  usual- 
ly applied  was  a  nuisance  of  a  continuous  and 
constantly  recurring  nature,  and  for  which 
wrong  an  injunction  would  lie.  In  cases  of 
this  character  courts  of  law  and  equity  have 
concurrent  Jurisdiction.  McCallum  v.  Ger- 
mantown  Water  Co.,  54  Pa.  40,  93  Am.  Dec. 
656;  Gardner  v.  Newberg,  2  Johns.  Oh.  161,  '•' 
Am.  Dec.  526;  Proprietors  of  Mills  v.  Water 
Supply  Co.  (Mass.)  21  N.  E.  761, 4  L.  R.  A.  272. 
When  a  nuisance  is  regarded  as  a  continu- 
ing, rather  than  a  permanent,  one,  judgments 
at  law  are  held  to  afford  compensation  only 
for  the  injury  sustained  to  the  time  of  such 
Judgment,  and  a  continuance  of  the  nuisance 
is  a  grievance  for  wliich  subsequent  actions 
may  be  maintained.  Schlitz  Brewing  Co.  v. 
Compton.  142  lU.  511,  32  N.  B.  693,  18  L. 
B.  A.  390,  34  Am.  St.  Bep.  92;  Chicago,  Bur- 
lington &  Quincy  Railroad  Co.  v.  Schaffer, 
124  111.  112,  16  N.  E.  239;  McConnel  v.  Kib- 
be,  29  111.  485;  Illinois  Central  Railroad  Co. 
v.  Grabill,  50  111.  241.  But  should  the  in- 
jured party  desire  to  avoid  a  multiplicity  of 
suits,  and  to  have  the  nuisance  abated, 
equity  alone  affords  him  an  adequate  rem- 
edy, and  in  this  case  the  Judgment  pleaded 
Is  no  bar  to  the  relief  sought. 

Nor  Is  the  contention  in  accordance  with 
what  has  generally  been  understood  to  be  the 
rule  applicable  to  such  cases.  In  the  earlier 
cases  and  text-books  relative  to  nuisances 
and  equitable  relief  relating  to  them  the 
rule  was  commonly  announced  that  before 
relief  by  injunction  would  be  granted  the 
person  injured  should  establish  the  fact  of 
the  nuisance  by  an  action  at  law.  This  rule, 
however,  has  been  departed  from  in  this  state, 
and  we  have  held  that,  where  the  facts  es- 
tablishing the  nuisance  were  clear,  and  there 
was  no  substantial  doubt  as  to  the  right  of 
relief  against  an  existing  nuisance,  equity 
would  assume  Jurisdiction  in  the  flrst  in- 
stance (Village  of  Dwlght  v.  Hayes,  150  111. 
273,  37  N.  E.  218,  41  Am.  St.  Rep.  367),  and 
we  are  unwilling  to  now  go  to  the  other  ex- 
treme, and  hold  that  the  establishment  of 
the  fact  of  a  nuisance  by  an  action  at  law 
Is  a  bar  to  a  proceeding  In  equity. 

The  case  at  bar,  however,  we  think,  is  even 
stronger  for  appellees  than  is  necessary  to 
bring  it  within  the  principle  as  above  laid 
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down.  The  principle  of  law  which  contem- 
plates that  damages  sustained  for  a  perma- 
nent injury  to  land  shall  be  recovered  in  one 
action  is  applicable  only  to  those  cases  where 
the  party  or  agent  committing  the  injury 
acts  within  the  authority  of  the  law.  In  this 
case,  when  the  sewage  of  the  defendant  city, 
or  any  part  thereof,  though  combined  with 
sewage  or  deleterious  waters  from  other  sour- 
ces, was  cast  upon  the  lands  of  appellees,  or 
mingled  with  the  waters  of  a  stream  running 
over  the  same,  so  that  a  nuisance  was  creat- 
ed as  to  appellees,  and  they  were  injured 
thereby,  such  act  of  the  defendant  was  un- 
lawful, and  it  could  not  be  sanctified  by 
time.  Nor  could  it  be  said  that  such  a  nui- 
sance was  a  permanent  one,  for  It  would  be 
the  duty  of  Its  authors  to  have  It  abated. 
Proprietors  of  Mills  v.  Water  Supply  Co.,  su- 
pra; Irrigation  Co.  v.  Canal  Co.,  16  Utah, 
246,  52  Pac.  168,  40  L.  K.  A.  851,  67  Am.  St. 
Eep.  607.  If,  however,  it  be  regarded  that 
"the  eight-inch  tile  across  appellees'  land  was 
originally  provided  as  a  satisfactory  arrange- 
ment for  the  carrying  off  of  this  objection- 
able sewage,  but,  as  a  matter  of  fact,  it 
subsequently  became  inadequate  for  such 
purpose,  even  then  appellees  would  not  be 
precluded  from  obtaining  relief,  upon  proof 
of  such  Inadequacy  and  damage  resulting 
therefrom,  and  a  prior  Judgment  for  damages 
would  be  no  bar  to  the  present  action.  In 
such  case  appellees  would  not  be  bound  to  as- 
sume that  the  provision  made  to  protect  them 
from  damage,  if  found  to  be  inadequate, 
would  be  a  permanent  one,  but  it  would  be 
the  duty  of  the  proprietors  of  the  land  above 
them,  who  sought  to  cast  this  burden  upon 
appellees*  land,  to  make  whatever  provision 
was  necessary  to  save  them  free  from  in- 
Jury,  and  the  moment  that  this  was  not  done 
a  right  of  action  would  be  created  in  appel- 
lees. Chicago,  Burlington  &  Quincy  Railroad 
Co.  V.  Sehaffer,  124  111.  112,  16  N.  E.  230. 
.  There  is  some  conflict  in  the  evidence  as 
to  the  original  position  assumed  by  appel- 
lees In  regard  to  this  tile;  but,  even  if  there 
were  none,  and  the  version  of  their  relation 
as  given  by  appellant  be  taken  as  correct, 
even  then  there  could  be  no  estoppel,  as  a 
mere  parol  consent  for  the  pollution  of  a 
stream  or  the  creation  of  a  nuisance  vests  no 
right  not  capable  of  revocation  at  any  time. 
Village  of  Dwlght  v.  Hayes,  150  111.  273,  37 
N.  E.  218,  41  Am.  St.  Rep.  367;  Barrett  v. 
Mount  Greenwood  Cemetery  Ass'n,  159  111. 
385.  42  N.  E.  891,  31  L.  R.  A.  109,  50  Am. 
St.  Eep.  168.  The  right  of  drainage  through 
the  lands  of  another  is  an  easement  requiring 
for  its  enjoyment  an  Interest  in  such  lands, 
which  cannot  be  conferred  except  by  deed  or 
conveyance  in  writing.  Pifer  v.  Brown,  43 
W.  Va.  412,  27  8.  E.  399,  49  L.  R.  A.  407;  Tan- 
ner V.  Volentlne,  75  111.  624.  The  subject 
of  such  an  agreement  would  be  within  the 
statute  of  frauds,  and  void,  not  being  in  writ- 
ing. Such  Is  the  rule  at  common  law,  and 
such  rule  obtains  and  is  applicable  in  this 


state  to  all  cases  except  those  coming  within 
the  provisions  of  the  act  entitled  "An  act  de- 
claring legal  drains  heretofore  or  hereafter 
constructed  by  mutual  license,  consent  or 
agreement,  by  adjacent  or  adjoining  owners  of 
land,  and  to  limit  the  time  within  which  such 
license  or  agreement  heretofore  granted  may 
be  withdrawn,"  approved  June  4,  1889,  In 
force  July  1,  1889  (Laws  1889,  p.  116),  which 
act  is  pai-agraphs  228-231  of  chapter  42  of  the 
second  edition  of  Starr  &  O.  Ann.  St  1896, 
and  relates  to  toe  construction  of  drains 
by  mutual  license,  and  is  Invoked  by  appel- 
lant, which  insists  that  appellees  are  estop- 
ped by  virtue  of  that  act  and  certain  facts 
insisted  upon  by  It  as  bringing  the  case  with- 
in said  act.  Section  1  (paragraph  228)  of  that 
statute  provides:  "That  whenever  any  ditch 
or  drain,  either  open  or  covered,  has  Iieen 
heretofore  or  shall  be  hereafter  constructed 
by  mutual  license,  consent  or  agreement  of 
the  owner  or  owners  of  adjoining  or  adjacent 
lands,  either  separately  or  Jointly,  so  as  to 
make  a  continuous  line  upon,  over  or  across 
the  lands  of  said  several  owners,  or  where 
the  owner  or  owners  of  adjoining  or  adjacent 
lands  shall  hereafter  by  mutual  license,  con- 
sent or  agreement,  be  permitted  to  connect 
a  drain  with  another  already  so  constructed, 
or  where  the  owner  or  owners  of  the  lower 
lands  has  heretofore  or  shall  hereafter  con- 
nect a  drain  to  a  drain  constructed  by  the 
owner  or  owners  of  the  upper  lands,  then 
such  drains  shall  be  held  to  be  a  drain  for 
the  mutual  benefit  of  all  the  lands  so  inter- 
ested therein." 

The  evidence  discloses  that  Emerit  Baker 
was  vice  president  of  the  Western  Tube 
Company,  and  that  appellees  made  complaint 
of  the  character  of  the  sewage  coming  from 
the  plant  of  that  company  and  cast  upon  ap- 
pellees' lands;  that  portions  of  the  city  and 
the  lands  of  many  holders  lay  between  the 
lands  of  the  tube  works  and  appellees'  lands, 
and  the  sewage  from  the  tube  works  went 
through  a  line  of  natural  drainage  until  it 
reached  appellees'  lands.  Baker  recognized 
the  justness  of  appellees'  complaint,  and  un- 
dertook to  remedy  the  difficulty,  and  proposed 
to  appellees  to  lay,  and  did  lay,  across  ap- 
pellees' lands,  outside  the  course  of  natural 
drainage,  or  rather  outside  the  ditch  and 
natural  way,  but  along  the  course  of  the 
natural  fall,  3,900  feet  of  8-inch  sewer  pipe, 
which  was  paid  for  by  the  Western  Tube 
Company.  This  pipe  was  carried  back  to  a 
sort  of  manhole  or  catch-basin,  where  the 
drainage  would  be  gathered,  and  conducted 
thence  through  the  sewer  pipe.  This  man- 
hole or  catch-basin  was  about  two  rods 
away  from  the  branch  or  natural  waterway. 
After  this  sewer  was  thus  constructed,  the 
residents  along  the  line  of  natural  drainage 
between  the  Western  Tube  Company's  works 
and  oppellees'  lands  began  to  drain  their 
lands  into  the  drains,  and  the  citizens,  to- 
gether with  the  city  (the  city  and  the  land 
and  lot  owners  paylug  the  expense  thereof). 
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practically  constructed  a  system  of  sewerage, 
consisting  principally  of  regular  sewer  pipe, 
most  of  wbicl]  was  24-lncb  tllei  and  connect- 
ed the  same  wltb  the  said  manhole  near 
appellees'  premises,  so  that  the  8-Inch  tile 
through  appellees'  lands  was  required  not 
only  to  take  care  of  the  sewage  coming  from 
the  Western  Tube  Company,  hut  to  take  care 
of  all  the  sewage,  including  the  rainfall,  the 
house  and  other  sewage,  of  that  portion  of 
the  city  lying  between  the  tube  company's 
works  and  appellees'  lands,  In  consequence 
of  which  the  tile  laid  by  the  tube  company 
on  appellees'  lands  became  filled  and  stopped 
up,  80  that  it  would  not  carry  the  sewage, 
or  any  considerable  portion  of  It.  This  man- 
hole or  catch-basin,  where  the  sewage  was 
accumulated  and  to  be  discharged  Into  the 
sewer  pipe  across  appellees'  lands  was  also 
situated  In  the  line  of  the  natural  depression, 
and  so  near  the  ravine  and  spring  branch 
forming  the  natural  drainage  that  when  the 
sewer  pipe  would  not  receive  and  carry  the 
sewage  across  appellees'  lands  it  sought  the 
course  of  natural  drainage,  and  was  drained 
down  the  ravine  and  spring  branch,  as  com- 
plained of  In  the  bill.  There  is  no  pretense 
that  Baker  was  acting  for  the  dtr,  or  for 
anybody  except  the  Western  Tube  Company, 
and  any  agreement  or  arrangement  that  he 
might  have  made  with  the  appellees  would 
not  authorize  appellant  to  construct  a  public 
system  of  sewerage  that  should  carry  ob- 
noxious matter  and  the  general  sewage  of 
the  city  Into  this  same  drain. 

Section  2  of  the  statute  that  Is  here  In- 
voked, which  Is  paragraph  229  of  chapter  42, 
Starr  &  C.  Ann.  St.  1896,  provides:  "It  shall 
not  be  lawful  for  either  of  the  parties  In- 
terested In  said  drain  to  authorize  any  other 
I)er8on  or  persons  to  connect  therewith  with- 
out the  consent  of  all  the  parties  Interested 
in  said  drain,  and  all  drains  connecting  there- 
with without  such  permission  shall  be  unlaw- 
ful, and  any  person  Interested,  may  by  bill 
In  chancery,  compel  the  person  or  persons 
constructing  such  unlawful  drain  to  fill  the 
same  up  and  in  addition  may  have  a  right  of 
action  for  all  damages  occasioned  thereby." 
Appellant  does  not  claim  to  have  had  appel- 
lees' consent  to  thus  connect  with  the  line 
of  sewer  pipe  laid  across  appellees'  land 
by  the  Western  Tube  Company,  and,  while 
the  evidence  tends  to  show  the  tube  company 
co-operated  with  the  city  and  the  property 
owners  between  the  tube  company's  works 
and  the  land  of  appellees  In  the  construction 
of  the  drains  that  were  afterwards  carried 
to  the  manhole  above  mentioned,  this  clearly 
-was  contrary  to  section  2,  supra,  of  the  act 
relied  on.  as  such  connection  could  not  be 
made  "without  the  consent  of  all  parties  In- 
terested in  said  drain."  When  this  statute  Is 
considered  all  together,  It  Is  very  clear  that 
It  cannot  In  any  way  benefit  appellant;  but, 
if  it  is  to  be  given  any  effect  at  all  it  would 
be  favorable  to  the  relief  claimed  by  appel- 
lees. 


The  further  contention  of  counsel  for  ap- 
pellant, that  the  objectionable  sewage  came 
from  some  other  source  than  that  of  appel- 
lant. Is  also  untenable.  It  was  found  by  the 
master  that  the  defendant  had  constructed 
sewers  which  discharged'  the  objectionable 
matter  referred  to  upon  the  lands  of  appel- 
lees. We  are  unable  to  say  that  such  find- 
ing was  not  warranted  by  the  evidence. 
Though  other  sources  than  that  of  the  de- 
fendant city  may  have  been  responsible  for 
the  collection  of  this  objectionable  sewage, 
such  fact  furnishes  no  defense  to  the  de- 
fendant here,  If  It  in  fact  contributed  to  the 
niilsance  complained  of,  and  participated  in 
the  pollution  of  the  waters  that  caused'  In- 
Jury  to  appellees.  Richmond  Mfg.  Co.  v.  At- 
lantic, etc.  Co.,  10  R.  I.  106, 14  Am.  Rep.  658; 
City  of  Mansfield  v.  Hunt,  19  Ohio  C.  C.  488; 
Attorney  General  v.  Leeds,  L.  R.  5  Ch.  68S; 
iPaper  Co.  v.  Pope  (Xnd.  Sup.)  57  N.  B.  721, 
56  L.  R.  A.  899;  28  Am.  &  Eng.  Ency.  of 
Law,  968;  Village  of  Kewanee  v.  Ladd,  68 
111.  App.  154;  Barrett  v.  Mount  Greenwood 
Cemetery  Ass'n,  159  111.  386,  ^  N.  E.  891, 
31  L.  R.  A.  109,  50  Am.  St  Rep.  168;  Wat- 
son y.  New  Mllford,  72  Conn.  S61,  45  Atl. 
167,  77  Am.  St  Rep.  345. 

Counsel  for  appellant  also  contend  that  the 
allegations  of  complainants'  bill  are  not  such 
as  show  the  kind  of  Injury  to  them  necessary 
for  the  Interposition  of  a  court  of  equity  by 
Injunction.  While  the  allegations  of  Injury 
in  the  bin  are  to  some  extent  general,  we 
think  the  personal  Injury  to  appellees  is  made 
sufllclently  explicit,  and  by  the  evidence  so 
clearly  establish^  that  relief  ought  not  to 
be  denied.  The  bill  alleges  that  the  Injury 
complained  of  Is  such  as  to  constitute  a  nui- 
sance on  the  lands  of  complainants,  render* 
ing  them  unfit  for  the  uses  to  which  they 
have  been  placed,  depreciating  their  value, 
and  depriving  the  appellees  of  great  gains 
and  profits;  that  the  stream  thereon  Is  pollut- 
ed by  the  objectionable  sewage,  and  that 
noxious,  Injurious,  and  off^islve  odors  are 
thereby  created.  The  evidence  unmistakably 
shows  that  the  sewage  complained  of  was 
such  as  to  pollute  the  stream  on  appellees' 
land,  rendering  the  waters  thereof  extreme- 
ly deleterious  to  man  and  beast.  The  books 
are  full  of  cases  holding  that  equity  Jurisdic- 
tion Is  properly  Invoked  to  afford  relief  to  a 
lower  riparian  owner  where  an  upper  pro- 
prietor defiles  or  corrupts  a  stream  to  such  a 
degree  as  essentially  to  impair  its  purity,  and 
prevent  its  use  for  any  reasonable  and  proper 
purpose  to  which  running  water  may  be  ap- 
plied. It  Is  the  right  of  every  owner  of  land 
over  which  a  stream  of  water  flows  to  hare 
it  flow  In  Its  natural  state,  and  with  its 
quality  unaffected.  The  right  to  a  stream  of 
water  is  as  sacred  as  a  right  to  the  soil  over 
which  It  flows.  It  is  a  part  of  the  freehold, 
of  which  the  own«r  cannot  be  disseised  ex- 
cept by  due  process  of  law;  and  the  i>ollu- 
tlon  of  a  stream  constitutes  the  taking  of 
property,  which  may  not  be  done  without 
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compensation.  Gardner  v.  Newberg,  2  Johns. 
Ch.  161,  7  Am.  Dec.  520;  Simmons  v.  Pater- 
son  <N.  J.  Err.  &  App.)  45  Atl.  995,  48  I..  B. 
A.  717,  83  Am.  St.  Rep.  642. 

In  accordance  with  the  views  above  ex- 
pressed, the  decree  of  the  lovrer  court  is  af- 
firmed.   Decree  a£Srmed. 


(204  III.  352) 

BODDIB  V.  BREWER  &  HOFMANN  BREW- 
ING OO.  et  aL 
(Supreme  Court  of  lUiuois.    Oct  26,  1903.) 

LANDLORD  AND  TENANT  —  LEASE  —  LEGALITY 
OF  OBJECT  —  OAMBLINQ  HOUSE  —  JUDGMENT 
FOR  RENT  —  INVALIDITY  —  RECOVERY  OF 
RENT. 

1.  Where  the  hearing  was  in  open  court,  and 
the  testimony  of  the  witnesses,  who  were  nu- 
merous, was  conflicting,  a  cdurt  of  review  will 
not  reverse  for  error  of  fact. 

2.  Under  Cr.  Code,  §§  127,  135,  which  make 
it  a  penal  offense  to  knowingly  rent  property  for 
use  as  a  gambling  house,  and  provide  that  all 
judgments  recovered  upon  agreements  entered 
mto  contrary  to  the  provisions  of  the  act  of 
which  those  sections  form  a  part  may  be  set 
aside  in  equity,  equity  has  power  to  set  aside 
a  judgment  recovered  upon  a  lease  of  property 
for  Qse  Bs  a  gambling  house,  where  the  legality 
of  the  contract  was  not  set  up  or  adjudicated  in 
the  suit  at  law,  though  the  lessee  knew  that 
the  lessor  was  aware  of  the  purpose  for  which 
the  premises  were  leased  before  the  judgment  at 
law  was  rendered. 

3.  In  a  suit  to  avoid  such  judgment,  equity 
will  not  decree  repayment  of  former  similar 
rents  collected  by  enforcing  former  judgments 
therefor. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Bill  by  Brewer  &  Hofmann  Brewing  Com- 
pany and  others  against  Jolin  T.  Boddie  to 
set  aside  certain  judgments  at  law.  From  a 
decree  of  the  Appellate  Court  (107  111.  App. 
357)  affirming  a  decree  for  plalntifts,  defend- 
ant appeals.    Affirmed. 

Loesch  Bros.  &  Howell,  for  appellant  B^- 
ward  Maher,  for  appellees. 

HAND,  C.  J.  This  is  an  appeal  from  'a 
Judgment  of  the  Appellate  Court  for  the 
First  District  affirming  a  decree  of  the  cir- 
cuit court  of  Cook  county  setting  aside  two 
Judgments  of  the  superior  court' of  the  said 
county— one  for  $1,750,  rendered  March  13, 
1897,  and  one  for  $5,794.42,  rendered  March 
16,  1899— the  former  of  which  had  been  af- 
firmed by  the  Appellate  and  Supreme  Courts. 
The  Judgments  were  for  Installmehts  of  rent 
due  upon  a  lease  executed  by  the  appellant 
to  the  appellee  company  and  others,  bearing 
date  February  3.  1693,  of  the  premises 
known  as  130  South  Clark  street,  In  the  city 
of  Chicago.  The  lease  stated  the  premises 
were  to  be  used  for  saloon  purposes  only. 
It  was,  however,  averred  In  the  bill  that  the 
purposes  for  which  the  premises  were  to  be 
used  were  not  truthfully  stated  In  the  lease, 
but  that  the  same  -  were  to  be  used  as  a 
gambling  house,  and  that  they  were  so  used 

f  i.  See  Gaming,  vol.  24,  Cent  Dig.  (  «• 


by  the  lessees  with  the  knowledge  and  con- 
sent of  the  lessor. 

Two  propositions  only  are  asserted  by  the 
appellant  and  urged  In  bis  brief  as  grounds 
for  a  reversal:  First,  the  weight  of  the 
testimony  does  not  support  the  finding  of  the 
decree  that  the  premises  named  In  the  lease 
were  rented  for  gambling  purposes;  second, 
appellees'  liability  to  pay  the  two  judgments 
In  question  is  res  judicata,  and  equity  can- 
not grant  relief  therefrom.  We  have  read 
the  record  with  care,  and  ai'e  of  the  opinion 
the  chancellor  was  justified  In  finding  the 
premises  were  rented  to  be  used  as  a  gam- 
bling bouse,  and  were  used  as  a  gambling 
house  with  the  knowledge  and  consent  of  the 
appellant.  A  review  of  the  testimony  of  the 
witnesses  who  testified  upon  that  subject 
who  were  numerous,  and  whose  testimony 
was  conflicting,  would  serve  no  useful  pur- 
pose. Where  the  bearing,  as  here,  was  In 
open  court,  and  the  testimony  of  the  witness- 
es, who  were  numerous,  was  conflicting,  a 
court  of  review  will  not  reverse  for  error  of 
fact,  unless  the  error  Is  palpable.  Fabrlce  v. 
Von  der  Brelie,  100  111.  460,  60  N.  B.  835. 

The  appellees,  when  sued,  appeared,  and 
filed  pleas  to  each  of  the  actions  In  which  the 
Judgments  sought  to  be  set  aside  were  recov- 
ered, and  said  Judgments  were  each  based 
upon  the  verdict  of  a  Jury  after  a  trial.  The 
defenses,  however.  Interposed  were  other 
than  that  said  premises  were  leased  for  the 
purpose  of  carrying  on  therein  a  gambling 
house,  and  the  defense  that  said  premises 
were  leased  for  that  purpose  was  not  Inter- 
posed until  the  filing  of  this  bill.  In  Harris 
v.  McDonald,  194  111.  75,  62  N.  E.  310,  It  was 
held  tliat  under  sections  127  and  135  of  the 
Criminal  Code,  which  make  it  a  penal  of- 
fense to  knowingly  rent  property  for  use  as  a 
gambling  house,  and  provide  that  all  Judg- 
ments recovered  upon  agreements  entered  in- 
to contrary  to  the  provisions  of  the  act  of 
which  those  sections  form  a  part  may  be 
set  aside  in  equity,  equity  has  power  to  set 
aside  a  judgment  recovered  upon  a  lease  of 
property  for  use  as  a  gambling  house,  where 
the  legality  of  the  contract  was  not  set  uj^ 
or  adjudicated  In  the  suit  at  law.  In  that 
case  the  Judgment  debtor  did  not  know  that 
the  premises  were  knowingly  leased  for  a 
gambling  house  before  the  judgment  sought 
to  be  set  aside  was  rendered,  while  here  It 
did.  As  the  defense  could  have  been  interposed 
In  the  actions  at  law  In  which  the  judgments 
sought  to  be  set  aside  were  rendered,  did 
the  fact  that  the  appellee  company  knew  the 
premises  were  leased  for  use  as  a  gambling 
house  make  it  necessary  that  it  should  plead 
tliat  fact  when  sued  for  rent  upon  the  lease, 
or  could  it  appear  and  Interpose  other  de- 
fenses to  the  actions,  and,  after  Judgments 
had  been  rendered  against  It,  raise  the  ques- 
tion that  the  premises  had  been  leased  for 
use  as  a  gambling  house  by  bUl  in  equity  to 
set  aside  the  judgments?  We  think,  under 
the  authority  of  Mallett  v.  Butcher,  41  lU. 


Digitized  by 


Google 


IlL) 


CITY  OF  CHICAGO  v.  SMITH. 


395 


382,  Lacas  v.  Nichols,  66  III.  41,  West  v. 
Garter,  129  111.  249,  21  N.  B.  782,  and  Han-is 
V.  McDonald,  supra,  It  could.  In  the  Mallett 
Case,  which  was  a  bill  In  equity  to  set  aside 
a  Judgment  on  a  note  given  for  money  lost 
at  gambling,  it  was  said  (page  385):  "Great 
reliance  is  placed  on  the  case  of  Abrams  v. 
Camp,  3  Scam.  290,  where,  under  this  same 
law,  this  court  held  that  relief  in  such  case 
would  not  be  granted  against  a  Judgment  at 
law  when  a  party  permitted  a  Judgment  to 
pass  against  him  without  setting  up  his  de- 
fense. We  cannot  receive  this  as  the  rule 
in  cases  arising  under  this  statute.  That  Is 
sul  generis,  and  provides  for  special  cases, 
and  must  be  executed  with  reference  alone  to 
Itself,  and  under  It  we  are  free  to  say  that 
neglecting  to  set  up  the  statute  at  law  does 
not  preclude  a  party  claiming  the  benefit 
from  a  resort  to  chancery  for  relief.  It  was 
the  intention  of  the  Legislature  to  make  all 
Judgments,  like  the  contracts  on  which  they 
were  founded,  absolutely  void— of  no  vitality 
—and  they  cannot  be  vitalized  by  the  action 
of  any  court"  And  in  the  West  Case  the 
court  said  (page  254,  129  111.,  and  page  872, 
21  N.  E.):  "It  can  make  no  difference  that 
a  defense  was  or  might  have  been  made  In 
the  Bnit  at  law  to  recover  Judgment  upon 
the  Illegal  contract"  And  In  the  Harris 
Case,  which  was  the  last  expression  of  this 
court  upon  the  subject.  It  is  said  (page  80, 
194  111.,  and  page  312,  62  N.  B.):  "It  is  not 
a  sufficient  defense  to  the  bill  to  prove  that 
thecomplainantappearedand  defended  tnthe 
suit  at  law  In  which  the  judgment  was  ren- 
dered. It  appearing  that  the  Illegality  of  the 
contract,  under  the  statute  alleged  in  the  bill 
as  a  ground  for  relief,  was  not  set  up  or  ad- 
judicated In  the  action  at  law."  In  the 
cases  above  referred  to  the  general  doctrine 
Is  recognized  that,  where  a  party  has  a  de- 
fense to  an  action  at  law,  and  he  fails  to 
make  It,  or  fails  to  bring  forward  his  en- 
tire defense,  a  court  of  equity  will  not  re- 
lieve him;  but  it  Is  said  cases  falling  with- 
in the  statute  passed  for  the  purpose  of  pro- 
hibiting gambling  are,  by  force  of  section  135 
of  that  statute,  taken  out  of  the  general 
rule. 

The  appellee  company  has  assigned  aa 
cross-error  the  action  of  the  court  In  re- 
fusing to  decree  to  it  the  repayment  of  cer- 
tain sums  of  money  which  it  had  been  forced 
to  pay  the  appellant  upon  executions  Issued 
upon  certain  other  Judgments  recovered 
against  It  for  prior  installments  falling  due 
as  rent  by  the  terms  of  said  lease.  The 
court  did  not  err  In  declining  to  decree  the 
repayment  of  said  sums  to  the  appellee.  The 
appellee  having  knowingly  entered  into  a 
lease  prohibited  by  the  Criminal  Code,  a 
court  of  chancery  will  leave  it  where  it  finds 
it,  and  will  not  Interpose  to  assist  it  in  re- 
covering back  money  paid  by  It  In  further- 
ance of  such  unlawful  leasing,  although  the 
payment  was  coerced  by  an  execution  Issued 
upon  a  Judgment  at  law. '  Shaffner  t.  Pinch- 


back,  133  111.  410,  24  N.  E.  867,  23  Am.  St 
Rep.  626. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(204  111.  356) 

CITY  OF  CHICAGO  ▼.  SMITH  et  aL 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

APPBAIi  AND  ERROR— INTBRMEDIATB  COUHT— 

FINDINGS  OF  ACT— CONCLUSIVENESS 

ON  FURTHER  APPEAL. 

1.  Where,  in  an  action  by  a  city  for  conrer- 
slon  of  certain  water  pipes,  the  agreed  facts  on 
which  the  case  was  tried  did  not  stipulate  the 
ultimate  fact  as  to  whether  the  pipes  were 
fixtures  or  not,  but  contained  only  the  eviden- 
tiary facts  from  which  such  question  was  to  be 
determined,  a  finding  of  the  Appellate  Oomt, 
on  reversing  a  judgment  of  the  circuit  court, 
that  such  pipes  were  fixtures,  and  therefore  be- 
longed to  defendants,  was  conclusive  on  the  Su- 
preme Court  on  a  further  appeal. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  the  city  of  Chicago  against  Jacob 
P.  Smith  and  others.  From  a  Judgment  of 
the  Appellate"  Court  (107  111.  App.  270)  re- 
versing a  Judgment  of  the  circuit  court  in  fa- 
vor of  defendants  an^  entering  Judgment  in 
defendants'  favor  for  an  increased  sum, 
plaintiff  appeals.    Affirmed. 

Charles  M.  Walker,  Corp.  Counsel,  and 
William  D.  Barge,  Asst  Corp.  Counsel,  for 
appellant.  Chester  Flrebaugh,  Stephen  A. 
Foster,  and  John  Barton  Payne,  for  appel- 
lees. 


BOGGS,  J.  The  declaration  was  lfi~trover 
by  appellees  against  the  appellant  city  to  re- 
cover the  value  of  a  Hersey  meter  and  cer- 
tain six-Inch  and  four-Inch  water  pipes  and 
hydrants  and  appurtenances  thereunto  be- 
longing, the  property  of  the  appellees,  al- 
leged to  have  been  converted  to  its  own  use 
by  the  city.  There  was  but  a  single  plea, 
that  of  not  guilty.  The  cause  was  submit- 
ted upon  the  following  stipulation  of  facts: 

"It  is  hereby  stipulated  and  agreed  be- 
tween the  respective  parties  to  the  above 
and  foregoing  suit  that  the  following  facts 
are  true,  and  are  admitted  by  both  parties 
to  the  above  suit  to  be  true,  as  hereinafter 
set  forth: 

"First.  That  at  all  the  various  times  In  the 
declaration  mentioned  the  plaintiffs  consti- 
tuted a  voluntary  association,  doing  business 
as  the  West  Pullman  Land  Association,  un- 
der articles  of  agreement  set  out  In  'Exhibit 
X'  attached  hereto  and  made  a  part  hereof, 
and  that  the  plaintiffs  and  the  American 
Trust  &  Savings  Bank  at  all  said  times  sus- 
tained to  each  other  the  relation  of  cestui  que 
trust  and  trustee,  the  latter  at  all  said  times 
holding  in  fee  simple,  in  trust  as  aforesaid, 
for  the  plaintiffs,  the  northeast  quarter  of 
section  29,  township  37  north,  range  14  east 
of  the  third  principal  meridian,  in  Cook  coun- 
ty, Illinois,  except  as  conveyed  as  hereinafter 
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Btated;  the  agreement  in  relation  to  said 
trust  being  also  contained  in  tlie  said  'Ex- 
liiblt  X,'  hereto  attached.  That  said  prem- 
ises above  described,  until  their  annexation 
to  the  city  of  Chicago,  hereinafter  mentioned 
and  admitted,  did  not  form  any  part  of  any 
incorporated  village,  town,  or  city,  but  until 
said  annexation  were  a  part  of  the  unorgan- 
ized townstiip  of  Calumet,  in  said  county  of 
Cook. 

"Second.  That  on  August  22,  1882,  a  subdi- 
vision of  all  of  said  premises  herein  describ- 
ed was  made,  and  a  plat  thereof  duly  filed 
and  recorded  in  the  recorder's  office  of  Cook 
county,  Illinois,  as  'First  Addition  to  West 
Pullman,'  in  Book  55  of  Plats,  at  page  42, 
which  said  map  or  plat  was  in  metes  and 
bounds,  lines,  words,  and  figures  as  follows: 
[Here  follows  a  plat  of  lots,  blocks,  streets, 
and  alleys,  but  without  any  acknowledgment 
as  to  the  execution  thereof.]  That  prior  to 
August  22,  1882,  plaintiffs  caused  certain 
'  streets  shown  upon  the  said  plat  aforesaid 
to  be  opened  upon  and  through  the  said  prem- 
ises, which  said  streets  were  and  are  used 
generally  as  streets  by  the  public. 

"Third.  That  subsequent  to  said  August  22, 
1892,  and  prior  to  February  25,  1895,  the 
plaintiffs  caused  4,614  lineal  feet  of  &-lnch 
water  pipe  and  2,886  lineal  feet  of  4-inch  wa- 
ter pipe  to  be  laid  and  placed  beneath  the 
surface  of  said  premises  within  and  along 
the  streets  so  marked  out  as  aforesaid,  the 
location  of  said  pipes  being  shown  by  a  blue 
line  on  the  said  map  or  plat  aforesaid.  That 
the  enth-e  cost  of  said  pipes  was  $6,507.04 
(of  which  approximately  the  sura  of  $2,000 
was  for  cost  of  laying),  which  sum  was  also 
the  reasonable  fair  market  value  of  all  of 
said  pipes  at  all  the  times  and  places  herein 
mentioned.  That  prior  to  the  commencement 
of  this  suit  the  defendant  caused  a  proper 
survey  of  all  of  said  premises  and  said  pipes 
aforesaid  to  be  made,  and  it  is  shown  by  the 
said  survey  that  a  permanent  annual  rev- 
enue of  ten  cents  per  lineal  foot  has  been  for 
a  long  time  previous  Jx>  the  commencement  of 
this  suit,  .and  still  1^  being,  derived'  by  the 
defendant  from  the  said  water  pipes  so  pla- 
ced by  the  plaintiffs  as  aforesaid,  and  that 
there  was  at  all  times  in  the  declaration  men- ' 
tloned,  and  still  is,  in  full  force  and  effect, 
a  certain  ordinance  of  the  city  council. of  the 
defendant  in  the  words  and  figures  as  fol- 
lows, to  wit:  '16G8.— ICost  Advanced  by  Prop- 
erty Owners.]  The  commissioner  of  public 
works  may  extend  water  mains  where  the 
owners  of  the  property  or  persons  desiring 
such  extenslpn  shall  advance  and  pay  Into 
the  city  treasury  a  sum  of  money  equal  to  the 
entire  cost  thereof;  and  whenever,  upon  a 
proper  survey,  it  is  shown  that  a  permanent 
annual  revenue  of  ten  cents  i>er  lineal  foot  is 
being  derived  from  said  water  mains,  then 
said  money  so  advanced,  as  aforesaid,  shall 
be  re-paid  to  the  person  or  persons  so  ad- 
vancing the  same:  provided,  however.  If  the 
money  so  advanced  is  not  paid  back  within 


two  years,  interest  at  the  rate  of  five  per 
cent  per  annum  shall  be  allowed  after  tlie 
expiration  of  said  two.  years,  until  paid.' 
That  there  were  also,  at  Oie  same  time  with 
the  laying  and  placing  of  said  pipes  afore- 
said, placed  and  laid,  in  connection  with  the 
same,  twenty-two  double  hydrants,  one  single 
hydrant,  four  six-inch  valves,  and  two  four- 
Inch  valves.  That  the  cost  of  ail  of  said 
hydrants  and  valves  was  $960,  which  sum 
was  also  at  all  the  times  and  places  herein 
mentioned  the  reasonable  fair  market  value 
thereof. 

"Foiulh.  That  at  all  the  times  in  the  decla- 
ration mentioned  the  defendant  was  owning 
and  operating  a  system  of  waterworks,  pur- 
suant to  law,  authorizing  cities.  Incorporated 
towns,  and  villages  to  construct  and  maintain 
waterworks  supplying  Its  inhabitants  with 
water  for  hire,  at  all  said  times  having  its 
water  pipes  extending  in  and  along  the  vari- 
ous streets  of  the  defendant.  That  on  July 
14,  1882,  plaintiffs  caused  a  six-inch  Hersey 
meter  to  be  installed  at  the  comer  of  Halsted 
and  One  Hundred  and  Twentieth  streets,  up- 
on the  western  boundary  line  of  the  defendant, 
said  meter  being  connected  on  Its  west  side 
with  the  eastern  terminus  of  the  said  water 
pipes  so  laid  and  placed  by  the  plahitiffs 
aforesaid,  and  said  meter  being  connected  on 
its  eastern  side  with  the  system  of  water 
pipes  or  waterworks  then  and  there  owned  and 
operated  by  the  defendant  as  aforesaid.  That 
until  the  defendant  took  possession  of  the  said 
pipes  laid  and  placed  by  the  plaintiffs  as  here- 
in mentioned  the  plaintiffs  received  from  the 
defendant  and  the  defendant  supplied  to  the 
plaintiffs,  at  and  through  the  said  Hersey 
meter  so  placed  as  aforesaid,  water  for  the 
supply  of  consumers  of  the  same  at  other 
termini  of  said  pipes.  Including  the  persons 
to  whom  conveyances  of  lots  and  tracts  of 
land  In  said  subdivision  were  made.  That 
monthly  readings  of  said  Hersey  meter  were 
regularly  made  during  all  of  the  period  from 
the  time  of  the  installation  of  said  Hersey 
meter,  as  aforesaid,  until  the  same  was  re- 
moved by  the  defendant,  as  herein  men- 
tioned, and  the  plaintiffs  regularly  paid  de- 
fendant for  all  of  the  water  passing  through 
said  meter  according  to  the  monthly  readings 
thereof.  That  the  plaintiffs  during  all  of  said 
times  regularly  collected  their  pay  for  said 
water  from  the  consumers  thereof  by  means 
of  meters  placed  at  other  termini  of  said  pipes 
80  laid  and  placed  by  the  ^ilaintlffa  as  afore- 
said. That  the  plaintiffs  hired  the  defendant 
to  install  the  said  Hersey  meter  as  aforesaid, 
paying  the  defendant  therefor  $073.59,  which 
sum  was  also  the  reasonable,  fair  market 
value  thereof  at  all  the  times  herein  men- 
tioned; the  cost  of  said  meter  behig  $490. 
and  the  cost  of  putting  the  same  hi  being 
$183.59. 

"Fifth.  That  on  January  19,  1896,  the  de- 
fendant took  trom  the  possession  and  control 
of  the  plaintiffs,  and  carried  away  and  con- 
verted to  its  own  use,  the  said  Hersey  meter 
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so  paid  for  by  the  plaintiffs  as  aforesaid,  and 
then  and  there  took  the  same  from  the  plain- 
tiffs' possession  and  control,  and  assumed  ex- 
clusive control  of  the  said  pipes  and  said  ap- 
purtenances thereunto  belonging,  and  ttien 
and  there  connected  said  pipes  so  laid  and 
placed  by  the  plaintiffs  as  aforesaid  with  its 
system  of  waterworlis  then  and  there  oper- 
ated, as  aforesaid,  by  the  defendant,  and  then 
and  there  made  all  of  said  pipes,  and  the  hy- 
drants and  yalves  connected  therewith,  and 
the  said  Hersey  meter,  as  aforesaid,  a  per- 
manent part  of  its  said  system  of  waterworlcs 
aforesaid,  and  ever  since  said  time  has  used 
and  operated  the  same  as  a  part  of  its  said 
system,  and  derived  ever  since  said  time  a 
revenue  therefrom  of  ten  cents  per  lineal  foot 
for  all  of  said  pipes  so  laid  and  placed  by  the 
plaintiffs  herein,  as  hereinbefore  stated.  That 
on  February  25,  1895,  such  proceedings  were 
had  that  all  of  said  premises  herein  described 
were  duly  annexed  to  and  became  a  part  of 
the  city  of  Chicago,  the  defendant  herein,  and 
still  so  remain. 

"Sixth.  That  the  title  to  all  of  the  real  es- 
tate herein  described  continued  to  be  at  all  of 
the  times  herein  mentioned,  and  still  is,  in  the 
American  Trust  &  Savings  Banlc,  in  trust  for 
the  plaintiffs  herein,  except  such  lots  or  par- 
cels or  tracts  thereof  which  are  marked  upon 
the  said  plat  or  map  hereinbefore  mentioned  as 
conveyed.  That  said  lots  or  tracts  so  marked 
'Conveyed'  on  the  said  map  or  plat  were  con- 
veyed to  other  persons  than  the  plaintiffs 
herein  prior  to  said  annexation. 

"Seventh.  At  the  time  when  said  pipes  were 
laid,  and  from  then  imtil  the  present  time, 
the  indebtedness  of  the  city  of  Chicago  has 
been  greater  than  the  amount  of  Ave  per  cent 
of  the  value  of  the  taxable  property  in  said 
city,  as  ascertained  by  .the  respective  annual 
assessments  for  state  and  county  taxes;  that 
is  to  say,  the  city  of  Chicago  has  been  in- 
debted beyond  the  limit  fixed  by  article  9, 
S  12,  of  the  state  ConsUtuUon." 

The  trial  court  entered  judgment  for  the  ap- 
pellees, the  defendants,  In  the  sum  of  $918.14. 
The  appellees  brought  the  cause  into  the  Ap- 
pellate Court  by  writ  of  error,  and  Judgment 
was  there  entered  reversing  the  Judgment  of 
the  circuit  court  and  entering  Judgment  hi 
that  court  in  favor  of  the  appellees  in  the  sum 
of  ?11,058.36.  The  Appellate  Court  incorpor- 
ated In  its  Judgment  the  following  finding  of 
facts:  "That  January  19,  1896,  when  the 
city  of  Chicago  took  the  Hersey  meter  from 
the  possession  of  plaintiffs  in  error,  and  as- 
sumed exclusive  control  of  the  pipes  in  ques- 
tion and  tlie  appurtenances  thereunto  belong- 
ing, and  connected  the  same  with  the  water 
system  of  said  dty,  and  made  the  same  and 
the  said  meter  a  permanent  part  of  said  water 
system,  the  said  meter  and  said  pipes  and 
their  appurtenances  were  the  personal  prop- 
erty of  plaintiffs  hi  error,  and  that  said  city 
has  not  compensated  plaintiffs  in  error  for 
the  same,  or  any  part  thereof."  The  appellant 
city  has  perfected  this  appeal  to  this  court 


to   reverse   the   Judgment   of   the   Appellate 
Court 

There  Is  but  one  ground  for  reversal  pee- 
sented  In  the  brief  in  behalf  of  the  appellant 
city.  It  is  that  as  the  city  alleges,  it  clear- 
ly appeared  from  the  stipulation  of  facts 
that  the  water  pipes,  hydrants,  and  appur- 
tenances come  within  the  definition  of  "fix- 
tures," and  as  such  constitute  real  estate, 
which  belongs  either  to  the  American  Trust 
&  Savings  Bank  of  Chicago  (in  whom  rested 
the  title  to  the  tract  of  land  on  wMoh  the 
said  addition  to  West  Pullman  was  laid  out), 
or  to  the  grantees  of  the  various  lots  sold 
by  the  proprietors  of  platted  ground;  it  be- 
ing contended  that,  as  the  plat  was  not  ac- 
knowledged In  conformity  with  the  statute, 
the  pm-chaser  of  a  lot  in  the  plat  took  there- 
with title  to  the  center  of  the  street  on 
which  the  lot  abutted,  and  that  such  grantee 
of  each  lot  would,  as  it  argued,  become  the 
owner  of  the  water  pipes  laid  in  the  soil 
between  the  lot  line  and  the  center  of  the* 
street.  But  we  are  concluded  on  the  ques- 
tion whether  the  pipes,  hydrants,  etc.,  were 
personal  property  belonging  to  the  appellees, 
or  fixtures,  and  -  a  part  of  the  real  estate, 
by  the  finding  of  the  Appellate  Court  The 
Appellate  Court  differed  with  the  trial  court 
as  to  the  proper  deductions  of  fact  to  be 
I  drawn  from  the  recitals  of  the  stipulation. 
'  and  for  that  reason  Incorporated  a  state- 
\  ment  of  facts  in  Its  Judgment.  The  parties 
I  did  not  by  their  stipulation,  agree  as  to  the 
ultimate  fact  of  the  status  of  the  pipes,  hy- 
drants, etc.,  but  only  as  to  various  eviden- 
tiary facts,  from  which,  when  proiwrly 
weighed  and  balanced,  the  final  fact  could 
be  determined.  Among  othec  evidentiary 
facts  beariug  on  the  question  whether  the 
pipes,  hydrants,  etc.,  were  fixtures,  the  stip- 
ulation stated  the  location  of  the  pipes,  etc., 
in  the  land;  the  intent  with  which  they 
were  placed  there  and  the  purpose  to  be 
served  by  them;  that  the  appellees,  at  their 
own  expense,  had  procured  the  city  to  install 
the  Hersey  meter,  and  connect  therewith 
the  water  pipes,  and  had  paid  water  rates 
to  the  city  for  all  consimiers  and  owners  of 
lots  In  the  addition  to  West  Pullman;  and 
that  the  appellees  had  collected  pay  for  wa- 
ter so  furnished  from  all  such  consumers, 
including  the  purchasers  of  lots  In  said  ad- 
dition. 

Whether  the  water  pipes,  hydrants,  etc., 
remained  the  personal  property  of  the  appel- 
lees or  became  fixtures,  and  part  of  the 
realty,  was  a  question  of  fact  to  be  deter- 
mined from  the  proper  consideration  of  the 
evidentiary  facts  found  In  the  stipulation 
bearing  thereon.  It  was  the  duty  of  the 
circuit  court  in  the  first  Instance,  to  weigh 
and  balance  these  evidentiary  facts,  and  de- 
clare the  ultimate  fact;  and  the  Appellate 
Court  constituted  the  final  tribunal  for  the 
weighing  and  balancing  of  such  evidentiary 
facts  and  the  determination  of  the  ultimate 
fact    established    thereby.     We   cannot   go 
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behind  tbe  finding  of  the  Ai^ellate  Court, 
and  consult  the  stipulation,  in  order  to  enter 
upon  an  investigation  of  the  question  wheth- 
er the  circuit  court  or  Appellate  Court  cor- 
rectly determined  the  controverted  question 
of  fact  upon  which  the  right  of  the  litigants 
depended.  The  only  question  open  for  our 
determination  on  this  record  is  whether  the 
Appellate  Court,  in  rendering  its  Judgment, 
properly  applied  the  principles  of  law  appli- 
cable to  the  final  fact  found  by  It  to  be  es- 
tablished by  the  stipulated  facts.  That  the 
judgment  entered  In  the  Appellate  Court  is 
the  result  of  the  application  of  correct  prin- 
ciples of  law  to  the  facts  recited  in  the 
judgment  of  that  court  is  not  and  cannot  suc- 
cessfully be  denied. 

The  Judgment  of  the  Appellate  Oonrt  to 
■fflrmed.    Judgment  affirmed. 


(UH  ni.  546) . 

GLOS  et  al.  t.  ADAMS. 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

SQUITT-SETTINO  ASIDBi  TAX  DEEI>-BVIDBNCa 
OF  PLAINTIFF'S  TITLE— DECREE— COSTS. 

1.  Where,  in  a  suit  to  set  aside  a  tax  deed  as 
a  cloud  on  title,  complainant's  bill  alleged  that 
she  was  the  owner  of  the  east  half  of  a  certain 
block,  and  in  order  to  show  title  introduced  a 
deed  to  her  of  the  south  five  acres  of  the  east 
half  of  the  block,  but  made  no  proof  of  the 
number  of  acres  In  the  east  half,  it  was  error  to 
set  aside  the  deed  to  the  entire  east  half. 

2.  Where  it  appeared  that  the  tax  deed  sought 
to  be  set  aside  Included  other  lands  than  the 
premises  complainant  sought  to  free  from  the 
cloud,  it  was  error  to  set  aside  the  deed  as  t« 
other  premises  than  complainant's. 

3.  On  the  setting  aside  of  a  tax  deed  it  was 
error  not  to  decree  defendants  the  costs  where 
no  tender  of  the  amount  due  for  taxes,  interest, 
and  costs  had  been  made  prior  to  the  fiUng  of 
the  bill. 

Appeal  from  Ctrcult  Court,  Du  Page  Coun- 
ty; Geo.  W.  Brown,  Judge. 

Suit  by  Mary  J.  Adams  against  Jacob  Olos 
and  others.  From  a  decree  for  complainant, 
defendants  appeaL    Reversed. 

Jacob  GloB,  pro  se,  and  John  R.  O'Connor, 
for  appellant  Emma  J.  Gloa.  J.  F.  Snyder 
(James  Bwlng  Davla,  of  counsel),  for  appel- 
lee. 

HAND,  J.  This  Is  a  bill  In  chancery  filed 
by  the  appellee  in  the  circuit  court  of  Dn 
Page  county  against  the  appellant  to  set 
aside  and  cancel  a  tax  deed  as  a  cloud  upon 
the  title  to  the  east  half  of  block  22  of 
Stough's  Second  addition  to  the  town  of  Hins- 
dale, Du  Page  county,  111.  The  bill  alleged 
that  the  appellee  was  the  owner  of  the  prem- 
ises In  fee  simple;  that  the  same  were  va- 
cant and  unoccupied;  that  a  certain  tax 
deed  dated  March  22,  1894,  Issued  to  Jacob 
Olos  on  said  premises,  and  recorded  in  said 
county,  was  void;  that  the  appellee  was 
ready  and  willing  to  pay  to  blm  the  amount 


for  Which  said  premises  sold  at  tax  sale,  t» 
gether  with  Interest,  subsequent  taxes,  and 
costs;  and  prayed  that  said  tax  deed  be  set 
aside  and  canceled  as  a  cloud  upon  her  title 
to  said,  premises.  The  defendants  filed  their 
several  answers  denying  the  allegations  of 
the  bill,  and,  replications  thereto  having  been 
filed,  a  trial  was  had,  the  evidence  being 
taken  in  open  court,  and  a  decree  entered 
finding  all  the  material  allegations  of  the 
bill  to  be  true,  and  the  said  tax  deed  was  set 
aside  and  ordered  canceled,  and  an  appeal 
has  been  prosecuted  to  this  court  to  reverse 
said  decree. 

To  show  title  to  said  premises  In  herself, 
the  appellee  Introduced  in  evidence  a  quit- 
claim deed  to  her,  bearing  date  January  13, 
1876,  from  Cornelius  R.  Field  and  wife,  which 
was  filed  for  record  and  recorded  In  the  re- 
corder's ofBlce  of  Du  Page  county,  January 
17,  1876,  to  the  south  five  acres  of  the  east 
half  of  said  block  22,  and  said  deed  was  all 
the  paper  title  to  said  premises  Introduced  In 
evidence  to  show  title  In  appellee.  In  order 
to  obtain  a  decree  setting  aside  and  removing 
said  tax  deed  as  a  cloud  upon  the  title  to 
said  premises.  It  was  necessary  that  appel- 
lee show  title  In  herself.  Rucker  v.  Dooley, 
49  111.  377,  99  Am.  Dec.  614;  Walker  V.  Con- 
verse, 148  111.  622,  36  N.  B.  202;  OIos  v. 
Goodrich,  175  111.  20,  Bl  N.  B.  643.  She  aver- 
red she  was  the  owner  of  the  east  half  of 
said  block.  To  prove  that  fact  she  Intro- 
duced In  evidence  a  deed  to  the  south  five 
acres  of  the  east  half  of  said  block,  but  Call- 
ed to  make  proof,  by  the  introduction  of  a 
plat  or  otherwise,  of  the  number  of  acres  con- 
tained In  the  east  half  of  said  block.  From 
aught  that  appears  from  this  record  the  east 
half  of  said  block  contained  more  than  five 
acres,  and,  as  It  does  not  appear  that  the  deed 
offered  In  evidence  covered  all  of  the  east 
half  of  said  block,  we  think  It  was  error  to 
set  aside  and  cancel  said  tax  deed  upon  the 
entire  east  half  of  the  block. 

It  further  appears  that  the  tax  deed  aonght 
to  be  set  aside  and  canceled  Included  other 
lands  than  the  premises  claimed  by  appellee. 
In  the  decree  the.  court  set  aside  said  deed, 
and  ordered  that  It  be  delivered  up  by  GIos 
and  canceled  by  the  clerk  of  the  circnit  court. 
This  was  error.  The  deed  should  not  have 
been  set  aside  and  canceled  except  as  to  the 
premises  described  in  the  bill.  Gage  v.  Cur- 
tis, 122  111.  620,  14  N.  B.  30. 

The  court  also  erred  In  not  decreeing  the 
defendants  their  costs  and  awarding  them 
execution  therefor,  as  no  tender  of  the 
amount  due  them  for  taxes.  Interest,  and 
costs  bad  been  made  prior  to  the  time  the 
bill  was  filed.  Olos  v.  Woodard,  202  III. 
480,  67  N.  B.  8. 

The  decree  of  the  drmlt  court  is  reversed, 
and  the  canae  remanded.  Reversed  and  i»- 
manded. 
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TEAKAL  T.  HEUSNBE  BAKING  00. 
(Supreme  Court  of  lUinois.    Oct.  26,  1903.) 

APPKAlr-INTBRMBDIATE  COURT— REVER8AI1 

OF  JUDGMENT— FINDING  OF  FACTS 

—CONCLUSIVENESS. 

1.  Under  Practice  Act,  {  87  (Hurd's  Rev.  St. 
1899,  §  88,  c.  110),  providing  that,  if  a  final 
determination  of  a  cause  shall  be  made  by  the 
Appellate  Court  as  the  result  of  a  finding  of  fact 
different  from  the  finding  of  the  trial  court,  it 
shall  recite  the  facts  found,  it  was  the  duty 
of  such  court,  in  an  action  for  injuries  to  a 
servant  alleged  to  have  resulted  from  his  em- 
ployer's negligence,  on  reversing  a  judgment  for 
plaintiff  as  the  result  of  a  different  finding  of 
facta  from  those  found  by  the  trial  court,  to 
find  whether  the  plaintiff  was  or  was  not  in  the 
exercise  of  ordinary  care,  and  whether  the  de- 
fendant was  or  was  not  guiltj^  of  negligence. 

2.  Where,  in  an  action  for  injuries  to  a  serv- 
ant by  reason  of  defendant's  alleged  negligence, 
the  Appellate  Court,  on  reversing  the  judgment 
for  plaintiff  on  a  different  finding  of  facts,  found, 
as  required  by  Practice  Act,  S  87  (Hurd's  Rev. 
St  1K>9,  e.  110,  §  88),  that  plaintiff  was  injur- 
ed by  reason  of  his  own  negligence,  that  defend- 
ant was  not  guilty  of  negligence,  and  that 
plaintiff  assumed  the  risk  incident  to  the  employ- 
ment, etc.,  such  finding  was  conclusive  on  the 
Supreme  Court. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Joseph  Trakal  against  the  Heus- 
ner  Baking  Company.  From  a  judgment  In 
favor  of  plaintiff,  reversed  by  the  Appellate 
Court  (107  111.  App.  327),  plaintiff  appeals. 
A£Brmed. 

Tbe  following  is  the  statement  of  facts 
wtiich  precedes  tbe  opinion  of  tbe  Appellate 
Court  in  this  case:  "Appellee,  a  baker  by 
trade,  aged  flfty-flv*  years,  was  Injured  while 
in  the  employ  of  appellant  His  band  was 
caught  between  two  iron  rollers  of  an  appli- 
ance used  for  mixing  dough.  This  dough 
mixer  was  a  machine  made  up  of  two  cylin- 
ders, like  tbe  cylinders  of  a  common  wring- 
ing machine  nsed  on  a  washtub.  They  w^e 
In  portions  parallel  to  each  other,  about 
one-half  Inch  apart.  These  two  cylinders  oc- 
cupied such  a  relative  position  tliat  a  line 
passed  through  their  axes  would  be  at  about 
an  angle  of  forty-flve  degrees  from  the  hor- 
izontal. They  were  about  two  feet  long  and 
three  or  four  Inches  in  diameter.  The  dough 
was  placed  upon  a  slanting  board  back  of  tbe 
cylinders,  on  which  it  slid  down  by  gravita- 
tion upon  tbe  cylinders  at  their  line  of  articu- 
lation. The  cylinders  revolved  by  steam 
I>ower  in  tbe  same  directions  as  do  those  of 
the  washtub  wringer,  and  drew  tbe  dough 
through  between  them,  dropping  it  down  be- 
low upon  a  horizontal  board,  where  the 
workman,  standing  in  front  of  this  bdard, 
would  pick  it  up  In  his  hands  and  throw  It 
over  the  top  of  the  cylinders  back  on  the  slide 
board,  where  It  would  pass  through  between 
the  rolls  again,  and  again  be  picked  up  by  tbe 
workman,  and  the  operation  repeated  until 
the  dough  was  sufficiently  mixed.  The  top 
of  tbis  mixing  machine— -that  is,  tbe  top  of 
the  cylinders— was  about  three  and  one.4iaU 


feet  from  the  floor.  Over  the  top  of  the 
higher  cylinder  was  a  guard  wblcb  prevented 
tbe  arms  of  the  workman  from  coming  In 
contact  with  the  cylinders.  This  mixing  ma- 
chine was  supplied  with  a  belt  shifter,  by 
which  It  could  be  stopped  or  started  at  the 
will  of  the  workman.  During  the  eight 
months  that  Trakal  worked  at  this  bakery  he 
worked  in  the  same  room  where  the  machine 
was,  about  two  and  one-half  hours  each  day; 
and,  before  commencing  to  work  for  appel- 
lant, Trakal  had  worked  In  another  bakery, 
at  Preeport,  Illinois,  where  they  had  a  simi- 
lar machine.  However,  he  had  not  operated 
this  kind  of  machine  himself  but  a  portion  of 
two  days— the  day  of  his  Injury  and  the  day 
preceding.  The  plaintiff  states  that  on  the 
day  preceding  tbe  accident  the  man  who 
usually  worked  on  tbe  dough  machine  was 
absent  on  account  of  sickness,  and  tbe  plain- 
tiUOC  was  told  to  take  his  place.  He  thereupon, 
without  complaint  or  protest,  went  over  to 
the  mixing  machine,  took  hold  of  the  belt 
shifter,  started  the  machine  In  motion, 
brought  over  his  dough,  mixed  it,  again  took 
hold  of  tbe  belt  shifter,  stopped  tbe  machine, 
and  carried  away  his  mixed  dough.  Tbe 
next  day  he  was  again  told  to  use  tbe  dough 
mixer,  and  he  again  went  over  to  the  ma- 
chine, which  was  standing  still,  took  bold  of 
the  belt  shifter,  and  started  the  machine  in 
motion  by  shifting  the  belt  Then,  noticing 
that  on  the  slide  board,  at  a  point  one  and 
one-half  feet  away  from  the  rolls,  there  was 
some  dirt  or  water  which  he  feared  might 
pollute  the  dough,  be  took  a  little  scrapei 
which  belonged  to  the  machine,  and,  without 
shifting  the  belt  or  stopping  the  machine, 
reached  over  the  top  of  tbe  rolls  and  began 
scraping  the  dirt  off  the  slide  board.  While 
doing  this,  from  some  unexplained  cause  Ills 
hand  passed  through  the  space  of  one  and 
one-half  feet  from  the  pomt  where  he  was 
scraping  tbe  dirt  to  the  line  of  articulation 
between  the  cylinders,  at  which  latter  point 
it  was  caught  by  the  cylinders,  drawn  be- 
tween them,  and  was  Injured.  These  cylin- 
ders moved  at  the  rate  of  sixty  to  seventy 
revolutions  per  minute.  Their  motion  cre- 
ated no  perceptible  draft  or  suction— not  even 
enough  to  disturb  the  dry  flour  upon  the 
slide  board.  No  other  part  of  tbis  machine 
moved  while  It  was  In  operation,  except  these 
cylinders.  The  declaration  alleged  that  ap- 
pellee (plaintiff  below)  was  a  baker  in  the 
employ  of  appellant,  but  was  not  familiar 
with  this  dough  mixer,  which  appellant  well 
knew  or  ought  to  have  known;  that  the  fore- 
man of  appellant  directed  him  to  work  upon 
this  machine,  but  neglected  to  instruct  him 
In  Its  use,  or  to  warn  him  that  It  was  dan- 
gerous; and  that  while  woriUng  therewith, 
while  In  the  exercise  of  dne  care,  from  his 
want  of  skill  In  Its  operation  and  bis  ig- 
norance of  its  dangers,  his  left  hand  was 
caught  between  the  cylinders  and  was  crush- 
ed, etc.    At  the  dose  of  plalntifTs  case  the 
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defendant  moved  the  court  to  exclude  the 
evidence,  and  to  instruct  tbe  Jury  to  find 
the  defendant  not  guilty.  Tbe  court  denied 
sucti  motion,  and  the  defendant  took  excep- 
tion thereto.  At  the  close  of  all  the  evidence 
the  defendant  renewed  Its  said  motion,  land 
presented  to  tbe  court  a  written  instruction 
to  find  tbe  defendant  not  guilty,  and  asked 
the  court  to  give  the  same  to  the  jury,  which 
the  court  refused  to  do,  to  which  action  tbe 
defendant  duly  excepted.  The  Jury  returned 
a  verdict  for  the  plaintiff,  and  assessed  his 
damages  at  the  sum  of  $3,500."  Judgment 
was  entered  upon  the  verdict  An  appeal 
was  taken  to  the  Appellate  Court,  where  the 
judgment  was  reversed,  and  tbe  present  ai>- 
peal  is  from  such  judgment  of  reversal. 


Leopold    Saltiel,    for    appellant 
Dynes,  for  appellee. 


O.    W. 


MAGRUDEB,  J.  (after  stating  the  facts).. 
In  this  case  tbe  Appellate  Oo\u:t  reversed  the 
judgment  of  the  superior  court  of  Cook  coun- 
ty without  remanding  the  cause,  and  in  its 
judgment  It  made  the  following  finding  of 
facts:  "The  court  finds  that  appellee  was 
injured  by  reason  of  his  own  .negligence; 
that  appellant  was  guilty  of  no  negligence 
which  contributed  to  such  injury;  that  ap- 
pellee failed  to  use  ordinary  care  and  caution 
for  his  own  safety,  and  in  consequence  there- 
of be  received  tbe  injuries  of  wlilch  be  com- 
plains; and  that  appellee  assumed  tbe  risks 
incident  to  bis  employment,  including  those 
arising  from  tbe  use  of  this  machine."  In 
Supple  V.  Agnew,  202  111.  352,  66  N.  B.  1069, 
tbe  Appellate  Court  embodied  In  its  judg- 
ment a  finding  that  tbe  Injury  to  the  appel- 
lee in  that  case  was  not  caused  by  any  neg- 
ligence of  tbe  appellants  therein,  and  that 
tbe  injury  to  appellee  was  caused  by  tbe 
negligence  of  appellee  and  bis  fellow  serv- 
ants, in  failing  to  exercise  due  care  and  cau- 
tion, and  falling  to  use  obvious  and  ordinary 
precautions  for  their  own  safety;  and  In 
that  case  we  said:  "That  tbe  Appellate  Court 
had  tbe  power,  under  section  87  of  the  prac- 
tice act,  to  reverse  tbe  judgment  of  the  su- 
perior court,  without  remanding  tbe  cause, 
upon  the  ground  that  tbe  weight  of  the  evi- 
dence did  not  authorize  the  verdict,  Is  too 
well  settled  by  our  former  decisions  .to  be 
longer  a  matter  of  controversy.  Fitzslm- 
mons  V.  Cassell,  98  111.  332;  Hawk  v.  Chi- 
cago, Burlington  &  Northern  Railroad  Co., 
147  III.  399,  35  N.  E.  139,  and  cases  cited; 
Borg  T.  Chicago,  Rock  Island  &  Pacific  Rail- 
way Co.,  162  111.  348,  44  N.  B.  722.  Nor  can 
it  be  denied  that  the  finding  of  facts  recited 
by  tbe  Appellate  Court  in  its  judgment  is 
conclusive  upon  this  court.  In  such  case  we 
can  only  determine  whether  or  not  the  Ap- 
pellate Court  properly  applied  tbe  law  to  the 
facts  so  found.  A  few  of  tbe  cases  so  hold- 
ing are  Hawk  v.  Chicago,  Burlington  & 
Northern  Railroad  Co.,  supra;  Hancock  v. 
Singer  Mfg.  Co..  174  Ul.  503,  51  N.  E.  820,; 


Davis  V.  Chicago  Edison  Co.,  195  HI.  31,  62  N. 
E.  829;  Homersky  v.  Winkle  Terra  Cotta  Co., 
178  m.  562,  53  N.  B.  346.  It  is  not  pretended 
that  plaintiff  below  could,  under  the  law  ap- 
plied to  tbe  facts  found  by  the  Appellate 
Court,  recover.  The  Judgment  of  that  court 
must  accordingly  be  affirmed."  Tbe  decision 
in  tbe  case  of  Supple  v.  Agnew,  supra,  ap- 
plies to  and  controls  the  disposition  which 
should  be  made  of  the  case  at  bar.  Under 
section  87  of  the  practice  act  (Hurd's  Rev. 
St.  1899,  c.  110,  par.  88),  the  finding  of  facts 
embodied  In  its  judgment  by  tbe  Appellate 
Court  is  conclusive  upon  this  court.  The 
facts  which  tbe  Appellate  Court  is  requbred 
by  section  87  to  find  and  incorporate  in  Its 
Judgment  are  the  ultimate  facts,  upon  the 
existence  or  tbe  nonexistence  of  which,  as 
set  up  in  the  pleadings,  the  rights  of  tbe 
parties  depend.  In  an  ordinary  action  for 
damages  on  account  of  injuries  received,  the 
ultimate  facts  will  ordinarily  be  that  the 
plaintiff  was  or  was  not  In  the  exercise  of  or- 
dinary care,  and  that  the  defendant  was  or 
was  not  guilty  of  negligence.  Hogan  v.  City 
of  Chicago,  168  lU.  551,  48  N.  B.  210;  Siddall 
V.  Jansen,  143  UL  537,  32  N.  B.  384;  Senger 
V.  Town  of  Harvard,  147  IlL  304,  35  N.  B. 
137;  Hawk  v.  Chicago,  Burlington  &  North- 
em  Railroad  Co.,  147  ni.  399,  35  N.  B.  139. 
Inasmuch  as  the  Appellate  Court  has  found 
that  the  present  appellant,  who  was  the  ap- 
pellee in  tbe  Appellate  Court,  failed  to  use 
ordinary  care  and  caution  for  bis  own  safety, 
and  in  consequence  thereof  received  the  In- 
juries of  which  he  complains,  and  that  the 
present  appellee  company,  which  was  tbe  ap- 
pellant before  the  Appellate  Court,  was  guilty 
of  no  negligence  which  contributed  to  the 
Injury,  an  affirmance  of  the  judgment  of  the 
Appellate  Court  necessarily  follows.  Tbe  ar- 
gument of  counsel  for  tbe  appellant,  made  in 
this  court,  consists  principally  of  a  discussion 
of  tbe  facts,  and  Is  an  attempt  to  show  by 
such  discussion  that  the  Appellate  Court  was 
mistaken  in  finding  tliat  tbe  present  appel- 
lant failed  to  exercise  ordinary  care,  and  that 
the  present  appellee  was  not  guilty  of  negli- 
gence. Such  discussion  can  have  no  in- 
fluence with  this  court,  for  tbe  reason  that, 
under  tbe  law,  the  finding  of  facta  thus  in- 
dicated is  binding  upon  this  court,  and  can- 
not be  contradicted  In  this  court 

Accordingly  the  Judgment  of  the  AppeUate 
Court  Is  affirmed.    Judgment  affirmed. 


(1MIU.S32) 

HLASATEL  y.  HOFFMAN. 

(Supreme  Court  of  Illinois.    Oct  26,  1908.) 

LIBEL  —  MALICE  —  MITIGATION  OK  DAMAOES- 
JU8T1FICATI0N—BVIDBNCK— ADMISSIBILITY. 

1.  Where,  in  an  action  for  libel,  the  libeloni 
matter  having  been  spoken  of  a  married  woman, 
the  one  who  wrote  tbe  article  testified  that  he 
procured  the  information  set  out  in  tbe  article 
from  the  woman's  husband  In  the  ofBce  of  a  cer- 
tain person,  it  was  not  prejudicial  error  not  to 
permit  the  person  in  whose  office  the  informa- 
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tion  was  communicated  to  testify  as  to  the  de- 
tails of  the  conTersatioii. 

2.  In  Hbel,  testimony  as  to  what  the  husband 
«f  the  plaintiff  had  told  the  writer  of  the  article 
as  to  her  conduct  was  not  admissible  under  a 
plea  of  justification,  it  beiug  mere  hearsay,  and 
Inadmissible  to  prove  the  truth  of  the  statements 
published. 

3.  In  libel,  defendant  filed  not  only  the  gen- 
eral issue,  but  a  plea  of  justification,  and  the 
writer  of  the  article  testified  that  he  procured 
the  information  set  out  in  the  article  from  the 
husband  of  the  plaintiff.  The  offer  to  prove 
such  conversation  between  the  husband  and  the 
writer  wfis  not  accompanied  by  the  statement 
that  it  was  merely  for  the  purpose  of  mitigating 
the  damages,  and  showing  no  malice,  nor  was 
any  instruction  asked  or  given  that  the  in- 
formation communicated  by  the  husband  was  not 
evidence  as  to  the  guilt  or  innocence  of  the  per- 
son spoken  of.  Held,  that  It  was  not  error  to  re- 
fuse to  receive  evidence  as  to  the  details  of  the 
conversation,  since  if  the  details  had  been  tes- 
tified to  the  jury  might  have  regarded  them  as 
tending  to  prove  the  truth  of  the  charge  in  the 
libel. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Alolse  Hoffman  against  Spoiek 
Dennl  HIasatel.  From  a  Judgment  of  the 
appellate  court  (105  111.  App.  170)  affirming 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Tbls  is  an  action  for  libel,  begun  on  June 
30,  1899,  In  tbe  superior  court  of  Cook  coun- 
ty by  appellee  against  appellant.  The  trial 
was  before  tbe  court  and  a  Jury,  and  result- 
ed In  a  verdict  and  Judgment  in  favor  of 
appellee  for  (1,800.  This  Judgment  bas  been 
affirmed  by  tbe  Appellate  Court,  and  tbe 
present  appeal  Is  prosecuted  from  such  Judg- 
ment of  affirmance.  In  May,  1809,  appellee, 
the  wife  of  one  Vaclav  Hoffman,  was  living 
separate  and  apart  from  her  husband,  hav- 
ing applied  for  a  divorce.  Tbe  appellant,  de- 
fendant below,  Spoiek  Dennl  HIasatel,  is  a 
corporation,  organized  under  tbe  laws  of 
Illinois,  and  in  May,  1899,  was  publishing  a 
newspaper  in  Chicago,  printed  in  tbe  Bo- 
hemian language. 

On  May  27,  1899,  appellant's  newspaper 
published  an  article,  which,  after  setting  forth 
what  purported  to  be  a  statement  of  appel- 
lee's courtship  and  marriage,  continued  as 
follows:  "From  tbat  time  on  It  appears  bis 
wife  [meaning  appellee]  slighted  him  and 
sought  elsewhere  a  substitute,  although  she 
bad  a  little  girl  now  six  years  old.  She  fre- 
quently absented  berself  from  her  home. 
•  •  •  They  no  more  than  moved  to  their 
new  residence  when  Mrs.  Hoffman  began  to 
throw  up  to  blm  ti^t  she  did  not  need  him 
any  more.  She  herself  would  go  out  nights 
after  nine  o'clock.  •  *  •  A  peculiar  cir- 
cumstance, however,  served  him  [the  hus- 
band] well.  On  the  30th  of  September  last 
year  be  was  at  home  alone  with  bis  little 
girl,  lying  on  his  bed.  He  was  dozing.  In 
that  Interval  he  saw  his  wife,  who  did  not 
know  of  his  presence  in  tbe  home,  begin  to 
make  love  with  their  neighboring  saloon 
keeper.  Angelic.  He  quickly  Jumped  up,  but 
tbe  seducer  ran  away.  On  tbat  day  be  left 
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the  house,  and  returned  on  tbe  3d  of  October,  * 
when  she  drove  him  out,  saying  tbat  she  bad 
no  more  use  for  blm." 

It  is  charged  in  the  declaration  that,  by 
tbe  statement  that  the  appellee  slighted  her 
husband  "and  sought  elsewhere  a  substitute," 
it  was  meant  and  intended  to  charge  the 
plaintiff  with  tbe  crime  of  adultery,  and  with 
having  sexual  intercourse  with  a  man  or 
men  other  than  her  lawful  husband;  and 
that,  by  the  statement  tbat  appellee's  bus- 
band  saw  his  wife  "begin  to  make  love  with 
their  neighboring  saloon  keeper.  Angelic," 
and  tbat,  when  tbe  husband  Jumped  up,  "the 
seducer  ran  away,"  it  was  meant  and  in- 
tended to  charge  the  plaintiff  "with  having 
had  unlawful  sexual  intercourse  or  with  be- 
ing about  to  have  unlawful  sexual  Inter- 
course with  said  Angelic,  and  •  •  »  that 
this  plaintiff  and  the  said  Angelic  were  in- 
terrupted in  tbe  commission  of  tbe  offense  of 
adultery." 

Appellant  filed  tbe  general  issue,  and  also 
three  special  pleas,  setting  forth,  first,  that 
the  language  of  tbe  publication  was  not  in- 
tended to  and  did  not  convey  to  the  readers 
of  tbe  article  tbe  meaning  alleged  and  at- 
tributed to  it  lathe  declaration;  second,  tbat 
tbe  publication  was  a  fair  bona  fide  com- 
ment in  a  newspaper  article  upon  the  con- 
duct of  tbe  plaintiff  in  a  public  capacity; 
and,  third,  that  the  facts  set  out  in  tbe  ar- 
ticle were  true. 

Upon  tbe  trial  one  B.  J.  Tupy  was  called 
as  a  witness  on  behalf  of  tbe  defendant,  and 
gave  testimony  without  objection,  a  part  of 
which  was  as  follows:  "I  wrote  the  printed 
article  set  out  in  the  declaration  the  day  pri- 
or to  its  publication.  It  was  written  in  tbe 
office  of  tbe  defendant  I  had  no  acquaint- 
ance with  plaintiff  prior  to  writing  tbe  ar- 
ticle. I  never  met  Vaclav  Hoffman  before 
tbat  I  met  him  in  tbe  office  of  Kohout  Sc 
Novak  on  tbe  26tb,  at  ten  o'clock  in  the 
morning.  Before  tbat  I  knew  of  a  divorce 
suit  pending  between  plaintiff  and  her  hus- 
band, I  procured  the  information  set  out  in 
the  article  from  Mr.  Hoffman.  I  knew  noth- 
ing al>out  tbe  facts  set  forth  in  tbe  article, 
except  as  I  learned  through  Mr.  Hoffman." 

Subsequently,  Edward  J.  Novak,  a  lawyer, 
and  a  member  of  the  firm  of  Kohout  &  No- 
vak, was  called  as  a  witness  on  beha'lf  of  de- 
fendant, and  gave  testimony,  which  in  part 
was,  in  substance,  as  follows:  "I  knew 
Vaclav  Hoffman,  defendant  in  the  divorce 
suit  commenced  by  Alolse  Hoffman.  I  knew 
Mr.  Tupy.  I  saw  Mr.  Hoffman  and  Mr. 
Tupy  at  my  office  in  May,  1809.  They  were 
there  talking  possibly  three-quarters  of  an 
hour."  Thereupon,  the  following  questions 
were  asked  of  the  witness  Novak  on  the 
part  of  the  defendant  to  wit:  "Q.  What  If 
anything,  was  said  at  that  time  by  Hoffman 
to  Tupy  with  reference  to  Hoffman's  wife's 
conduct?  Q.  Was  there  anything  said  on 
tbat  subject  by  Hoffman  and  Tupy  at  the  in- 
terview you  speak  of?    Q.  Was  there  any- 
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thing  said  by  Hoffman  to  Tupy  at>that  In- 
terview concerning  Hoffman's  wife?"  Each 
one  of  these  questions,  when  asked,  was  ob- 
jected to  by  counsel  for  the  plaintiff,  each 
objection  was  sustained  by  the  court,  and  to 
each  ruling  the  defendant  excepted.  There- 
upon the  counsel  for  the  defendant  made  the 
following  offer  of  proof:  "If  the  court 
please,  I  desire  to  prove  by  this  witness  that, 
at  the  interview  alluded  to,  Mr.  Hoffman,  in 
substance,  told  Mr.  Tupy  all  the  facte  that 
were  set  out  In  the  alleged  libelous  article." 
To  this  offer  of  proof  the  plaintiff  objected, 
the  court  sustained  the  objection,  and  the 
defendant  below  excepted. 

Fanning  &  Herdlicka  and  Hiram  T.  Gil- 
bert, for  appellant  William  O.  Malley  and 
V.  A.  Geringer,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
Various  errors  were  assigned  upon  the  rec- 
ord In  this  case  when  the  case  ■  was  before 
the  Appellate  Court;  but  counsel  for  appel- 
lant announce  in  their  brief  that  the  only 
question  now  desired  to  be  presented  to  this 
court  is  whether  the  rulings  of  the  trial  court 
upon  the  questions  asked  of  the  witness 
Kovak,  and  upon  the  offer  made  in  regard  to 
what  was  expected  to  be  proven  by  that  wit- 
ness, were  correct  or  not 

It  Is  stated  by  counsel  for  appellant  that 
the  purpose  of  the  evidence  offered  by  It 
which  the  court  rejected,  was  to  show  that 
the  libel  was  not  a  mere  invention  of  appel- 
ant, but  was  the  result  of  a  communication 
made  to  appellant,  or  to  appellant's  agent, 
by  the  husband  of  appellee.  The  contention 
Is  that  one  who  publishes  a  libel  which  Is 
entirely  of  his  own  Invention  is  much  more 
malicious,  and  deserving  of  punishment  by 
way  of  exemplary  damaged,  than  one  who  in 
good  faith  makes  a  publication  on  the 
strength  of  a  statement  of  one  apparently 
cognizant  of  the  facts,  which  the  one  who 
makes  the  publication  believes  to  be  true. 

There  are  authorities  which  hold  that  tes- 
timony as  to  what  the  defendant  had  been 
told  by  another  is  admissible,  because  it  tends 
to  show  that  the  defendant  spoke  the  words 
In  good  faith,  and  believed  them  to  be  true; 
that  such  testimony  rebuts  the  charge  that 
the  words  spoken  or  written  were  fabricated 
maliciously;  and  that  the  sources  of  informa- 
tion, and  the  reliability  of  such  sources,  and 
belief  in  the  truth  of  the  allegations  made, 
may  be  shown  to  rebut  the  presumption  of 
malice,  which  otherwise  obtains,  and  to  re- 
duce tiie  damages,  but  not  as  a  substantiye 
proof  of  the  truth.  Lawler  v.  Earle,  5  Allen, 
22;  Owen  v.  Dewey,  107  Mich.  67,  65  N.  W. 
8;  Farr  v.  Rasco,  9  Mich.  353,  80  Am.  Dec. 
88. 

It  has  been  held  that  proof  that  the  de- 
fendant repeated  but  did  not  originate  the  al- 
leged slander  does  not  amount  to  a  Justifica- 
tion, but  may  be  considered  In  mitigation  of 
damages.    Hlnkle   t.   Davenport   88   Iowa, 


356;  McDonald  v.  Woodruff,  2  DIU.  245,  Fed. 
Cas.  No.  8,770;  Fltzpatrick  v.  DaUy  States 
Publishing  Co.,  48  La.  Ann.  1116,  20  South. 
173. 

In  Young  v.  Bennett,  4  Scam.  43,  it  was 
held  by  this  court  that  in  an  action  for  slan- 
der In  charging  the  plaintiff  with  stealing, 
It  is  not  admissible  .  for  the  defendant  to 
prove,  under  the  general  Issue  in  mitigation 
of  damages,  that  there  was  a  report  In  the 
neighborhood  of  the  plaintiff  that  he  had  been 
guilty  of  stealing  from  the  defendant 

In  Regnier  v.  Cabot,  2  Gilman,  34,  we  said 
(page  38):  "Whether  a  party,  under  the  gen- 
eral issue,  in  an  action  of  slander,  can  be 
permitted  to  show,  in  mitigation  of  damages, 
specific  facts  which  would  tend  to  cast  sus- 
picion of  guilt  upon  the  plaintiff,  is  a  ques- 
tion upon  which  heretofore  there  has  been 
some  conflict  of  authorities.  The  current 
however,  of  the  more  recent  decisions  is 
strongly  against  the  doctrine,  and,  in  some  of 
the  very  few  cases  where  it  has  been  held 
that  the  defendant  had  this  right  the  Judges 
themselves,  who  admitted  the  correctness  of 
the  principle,  acknowledged  that  It  was  un- 
supi>orted  by  sound  reason  or  good  sense. 
•  •  •  The  rule  of  law,  as  applicable  to 
this  question,  seems,  by  the  weight  of  au- 
thority, now  to  be  that  where  a  defendant 
does  not  Justify  he  may  mitigate  damages  in 
two  ways  only:  First,  by  showing  the  gen- 
eral bad  character  of  the  plaintiff;  and,  sec- 
ond, by  shovrlng  any  circumstances  which 
tend  to  disprove  malice,  but  do  not  tend  to 
prove  the  truth  of  the  charge."  In  the  case 
of  Regnier  v.  Cabot,  supra.  It  was  also  held 
that,  by  the  plea  of  not  guilty,  or  the  plea  of 
general  issue.  In  an  action  of  slander,  the 
defendant  only  declares  that  he  did  not  speak 
the  words  charged  In  the  plaintiff's  declara- 
tion to  have  been  spoken  by  him,  and  does 
not  affirmatively  allege  that  they  are  true, 
but  admits  them  to  be  false,  and  only  pro- 
fesses to  defend  himself,  upon  the  ground 
that  he  has  not  defamed  the  plaintiff's  char- 
acter In  the  manner  charged  against  him  in 
the  declaration. 

In  Sheahan  v.  Collins,  20  111.  326,  71  Am. 
Dec.  271,  the  doctrine  laid  down  In  Toung 
V.  Bennett,  supra,  and  Regnier  v.  Cabot  su- 
pra, was  indorsed  and  reaffirmed.  See,  also. 
Storey  v.  Early,  86  111.  461. 

In  the  American  and  E^nglish  Encyclopedia 
of  Law  (vol.  18  [2d  Ed.]  p.  1073)  it  is  said: 
"It  is  no  defense  in  an  action  for  libel  or 
slander  to  show  that  a  tumor  existed  as  to 
the  matters  published,  or  that  the  informa- 
tion upon  which  the  charge  was  made  was 
derived  from  another,  even  though  the  de- 
fendant at  the  time  believed  the  matter  to  be 
true,  and  the  rule  Is  not  altered,  though  the 
defendant  in  making  the  charges  stated  that 
he  was  only  repeating  a  rumor,  or  that  h« 
relied  on  Information  from  another,  whose 
name  he  mentions."  See  cases  In  note  cited 
to  sustain  the  text. 

The  appellant  upon  the  trial  below  did  not 
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attempt  to  show,  by  way  of  mitigating  the 
damages,  that  the  plaintiff  was  a  person  of 
general  bad  character.  No  testimony  what- 
ever was  introduced  to  that  effect  If  it  be 
admitted  that  appellant  bad  a  right  to  show 
under  the  general  Issue,  by  way  of  mitigat- 
ing damages,  that  the  facts  published  by  it 
were  communicated  to  it  by  appellee's  hus- 
band, proof  to  that  effect  was  introduced 
without  objection,  and  the  fact  that  the  ap- 
pellant did  not  originate  the  statements  pub- 
lished by  It,  but  was  informed  of  the  facts 
therein  contained  by  the  appellee's  husband, 
was  established  by  the  testimony.  The  wlt- 
.  ness  Tupy,  a  reporter  for  the  appellant  news- 
paper, said  in  his  evidence:  "I  procured  the 
Information  set  out'  in  the  article  from  Mr. 
Hoffman.  I  knew  nothing  about  the  facts 
set  forth  in  the  article,  except  as  I  learned 
through  Mr.  Hoffman." 

The  testimony  thus  given  by  Tupy  was  not 
denied  or  disputed  by  the  appellee.  The  only 
testimony  proposed  to  be  called  out  by  the 
questions  subsequently  addressed  to  the  wit- 
ness Novak  related  merely  to  the  details  of 
the  conversation  between  Hoffman,  appel- 
lee's husband,  and  Tupy,  appellant's  report- 
er. The  details  of  the  conversation  could  not 
have  made  the  fact  that  appellant  did  not 
originate  the  statements  made  by  it,  bnt  was 
informed  of  them  by  another,  any  stronger 
or  more  emphatic  than  it  was  already  made 
by  the  evidence  of  Tupy,  the  reporter.  His 
evidence  made  every  fact  narrated  in  the  ar- 
ticle a  part  of  the  conversation  he  had  with 
Hoffman.  Therefore  appellant  suffered  no 
injury  from  the  action  of  the  court  in  refus- 
ing to  allow  the  witness  Novak  to  answer  the 
qnestions  addressed  to  him. 

There  is  another  reason  why  no  error  was 
committed  by  the  court  in  this  respect.  In 
the  case  at  bar  the  appellant  filed  a  plea  of 
Justification,  and  therein  asserted  that  the 
statements  published  by  it  were  true.  Tes- 
timony as  to  what  appellee's  husband  told 
appellant's  reporter  or  agent  was  mere  hear- 
say evidence,  and  wholly  Incompetent  for  the 
purpose  of  proving  the  truth  of  the  state- 
ments published  In  the  newspaper  article. 
Such  proof  is  never  admitted  In  support  of  the 
plea  of  justiflcatlon,  but  when  received  is 
only  admitted,  under  the  general  issue,  for 
the  purpose  of  showing  that  the  appellant 
was  not  Influenced  by  malice,  but  merely 
stated  that  of  which  he  was  informed  by  oth- 
ers. When  the  offer  was  made  to  prove  the 
conversation  between  Hoffman  and  Tupy,  it 
was  not  accompanied  by  the  statement  that 
it  was  merely  for  the  purpose  of  mitigating 
the  damages,  and  showing  that  appellant 
was  not  influenced  by  malicious  motives. 
Nor  was  any  instruction  asked  by  the  ap- 
pellant, or  given  to  the  Jury,  telling  them  tliat 
the  information  communicated  by  Hoffman 
to  the  appellant's  agent  was  not  evidence  of 
appellee's  guilt  or  misconduct.  No  instruc- 
tion was  given  limiting  such  testimony  to 
the  mitigation  of  damages- only.    A  plea  of 


Justiflcatlon  having  been  filed  by  the  appel- 
lant, the  details  of  the  conversation,  If  they 
bad  been  testified  to  by  the  witness,  may  have 
been  regarded  by  the  Jury  as  tending  to 
prove  the  truth  of  the  charges  in  the  libel, 
when  they  could  not  have  been  properly  In- 
troduced for  any  such  purpose. 

Substantially  the  same  state  of  facts  pre- 
sented by  this  record  in  respect  to  the  point 
here  under  consideration  existed  in  the  case 
of  Thomas  v.  Dunaway,  30  111.  373,  which 
was  an  action  for  libel.  In  that  case  it  was 
held  that  the  defendant  in  an  action  for  libel, 
by  pleading  the  general  issue,  virtually  ad- 
mits the  falsehood  of  the  statements  on 
which  the  action  is  based;  but  if  it  is  proved 
that  he  did  publish  them  he  may  then,  un- 
der that  issue,  show  any  circumstance  in 
mitigation  which  tends  to  disprove  malice, 
but  does  not  tend  to  prove  the  truth  of  the 
charge;  and  it  was  there  said  (page  386): 
"It  is  also  insisted  that  the  court  erred  in  not 
permitting  the  witness  Schooley  to  testify 
that  appellant,  before  he  made  the  publica- 
tion, had  been  informed  by  Jesse  Dunaway 
that  all  the  charges  were  true.  Jesse  Dun- 
away had  already  testified  that  he  gave  the 
information  upon  which  the  appellant  made 
the  publication.  *  *  •  It  would  therefore 
seem  to  be  a  matter  of  no  consequence 
whether  Schooley  testified  to  that  fact,  as  it 
does  not  seem  to  have  been  controverted  that 
Dunaway  did  give  the  Information."  So,  In 
the  case  at  bar,  Tupy  had  already  testified 
that  appellee's  husband  had  informed  him 
of  the  facts  published  in  the  newspaper  ar- 
ticle, and  it  would  seem  to  be  a  matter  of 
no  consequence  whether  Novak  testified  or 
not  as  to  the  details  of  the  information  so 
communicated.  It  is  not  controverted  in  thi^ 
case  that  Hoffman,  appellee's  husband,  did 
give  the  information. 

We  find  no  error  in  the  action  of  the  trial 
court,  so  far  as  our  attention  has  been  called 
to  it,  and  therefore  the  Judgment  of  the  Ap- 
pellate Court  is  affirmed.   Judgment  affirmed. 


(204  III.  191> 

RIBKBR  et  al.  v.  CITT  OF  DANVILtiB. 

(Supreme  Court  of  Illinois.    Oct.  26,  1903.)  • 

LOCAL     IMPROVEMENTS— CONDEMNATION— DIS- 
MISSAI^COSTS  AND  COUNSEL  FEES. 

1.  Hurd'3  Rev.  St.  1899,  p.  839,  c.  47,  §  10. 
relative  to  eminent  domain,  and  providing  that 
if  the  petitioner  shall  dismiss  before  entry  of 
the  final  order,  or  fail  to  make  payment  with- 
in the  time  named,  the  court  shall  make  such 
order  for  payment  by  the  petitioner  of  costs,  ex- 
penses, and  attorney's  fees  as  seems  just,  does 
not  apply   to  proceedings   under  the  local  im- 

?rovement  act  of  July  1,  1897,  as  amended  by 
iEws  1901,  p.  117. 

2.  Under  Local  Improvement  Act,  !  94,  as 
amended  in  1901  (Laws  1901,  p.  117),  providing 
that  the  entire  costs  and  expenses  connected  with 
the  proceedings  provided  for,  including  the  court 
costs,  shall  be  paid  by  the  city,  village,  or  town 
out  of  its  general  fund,  a  petitioner  in  proceed- 
ings under  the  local  improvement  act  is  liable 
for  the  court  costs  and  attorney's  fees  of  de- 
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fendaot  upon  refusal  by  the  petitioner  to  ^ay 
the  amount  adjudged  to  be  just  coQtpensatioa 
for  the  land. 

Appeal  from  Vermilion  County  Court;  S. 
Murray  Garke,  Judge. 

Proceeding  by  the  city  of  Danville  against 
John  Rieker  and  another  to  condemn  certain 
property  for  the  purpose  of  local  Improve- 
ments. From  an  order  denying  a  motion 
to  require  petitioner  to  pay  defendants'  costs 
and  attorney's  fees  upon  dismissal  of  the 
petition,    defendants   appeal.    Reversed. 

Keeslar  &  Acton,  for  appellants.  J.  H. 
Lewman,  City  Atty.,  for  appellee. 

OAIiTWRIGHT,  J.  The  appellee,  the  city 
of  Danville,  filed  in  the  county  court  of 
Vermilion  county  its  petition,  under  the  act 
concerning  local  improvements,  in  force  July 
1,  1897  (Kurd's  Rev.  St  1899,  p.  362,  c.  24), 
for  the  appointment  of  two  commissioners 
to  act  with  the  president  of  the  board  of  local 
Improvements  in  fixing  the  compensation  for 
private  property,  to  be  taken  for  opening 
and  extending  a  street,  and  to  assess  benefits 
resulting  therefrom.  The  commissioners 
were  appointed  and  their  compensation  was 
fixed  as  provided  by  the  act,  and  they  re- 
ported that  the  appellant  John  Rieker,  an 
Insane  person,  was  the  owner  of  certain 
property  (described  In  the  report)  to'  be  taken 
for  the  improvement;  and  they  fixed  the 
compensation  to  be  paid  for  the  same  at 
.?1,605,  and  assessed  benefits  against  bis  prop- 
erty at  $274.  Summons  was  Issued  to  the 
api>ellant8,  the  said  John  Rieker,  and  W.  F. 
Rieker,  his  conservator.  They  appeared  and 
filed  objections  to  the  report,  and,  a  jury 
having  been  called,  the  evidence  was  heard, 
and  a  verdict  was  returned,  finding  the  just 
compensation  for  the  lands  of  John  Rieker 
to  be  taken  for  the  improvement  to  be  $1,- 
955,  and  that  his  lands  would  not  be  ben- 
efited In  any  manner  by  the  Improvement. 
Afterward  appellee  came  Into  court  and  mov- 
ed to  dismiss  Its  petition,  whereupon  appel- 
lants entered  their  motion  that  the  court 
would  make  an  order  for  the  payment  by 
appellee  of  the  costs,  expenses,  and  rea- 
sonable attorney's  fees  Incurred  In  the  de- 
fense of  the  petition,  and  for  the  payment 
of  ail  taxable  costs.  The  court  refused  to 
hear  evidence  of  the  costs,  expenses,  and  at- 
torney's fees  paid  or  Incurred  by  appellants 
in  defense  of  the  petition,  and  denied  the 
motion.  The  motion  of  appellee  was  allow- 
ed, and  the  petition  dismissed  without  costs. 

The  right  to  recover  fees  or  costs  rests 
upon  statutes,  and  they  cannot  be  allowed 
or  recovered  unless  given  by  statute.  Smith 
V.  McLaughlin,  77  III.  596;  Dobler  v.  Vil- 
lage of  Wairen,  174  111.  92,  50  N.  B.  1048. 
The  general  statute  relating  to  costs  does  not 
provide  for  the  payment  of  expenses  and 
attorney's  fees,  and  does  not  Include  a  pro- 
ceeding Uke  this,  but  It  Is  contended  that 
the  provision  concerning  such  expenses  and 
fees  In  the  act  to  provide  for  the  exercise 


of  eminent  domain  (Hnrd's  Rev.  St  1899,  p. 
837,  c.  47)  also  governs  the  court  in  pro- 
ceedings under  the  act  concerning  local  im- 
provements. Section  10  of  the  eminent  do- 
main act  provides  that  If  the  petitioner  shall 
dismiss  the  petition  l)efore  the  entry  of  the 
final  order,  or  shall  fail  to  make  payment  of 
compensation  within  the  time  named  in 
such  order,  the  court  shall,  upon  applica- 
tion of  the  defendants,  or  either  of  them, 
make  such  order  for  the  payment  by  the 
petitioner  of  all  costs,  expenses,  and  rea- 
sonable attorney's  fees  paid  or  incurred  In 
defense  of  the  petition  as  shall  be  right  and 
Just  and  also  for  the  payment  of  the  tax- 
able costs.  We  do  not  see  how  that  statute 
can  be  made  to  apply^  to  the  local  Improve- 
ment act.  The  eminent  domain  act  governs 
an  entirely  different  class  of  proceedings,  in 
which  the  procedure  and  practice  are  wholly 
different.  The  authority  for  requiring  pay- 
ment of  costs,  expenses,  and  attorney's  fees 
is  contained  in  a  proviso  to  the  section  pro- 
viding that,  upon  the  verdict  of  the  jury, 
the  court  shall  order  that  petitioner  enter 
upon  the  property  condemned,  and  the  use  of 
the  same,  upon  payment  of  full  compensa- 
tion within  a  reasonable  time  to  be  fixed 
by  the  court,  and  if  the  petition  is  dismlsa- 
ed  before  that  order  Is  entered,  or  If  the 
petitioner  fails  to  pay  the  compensation 
within  the  time  n<<med  in  the  order,  the  al- 
lowance shall  be  made.  The  local  Improve- 
ment act  provides  for  making  Improvements 
by  special  assessment,  fecial  taxation,  or 
general  taxation,  to  be  prescribed  In  the  or- 
dinance providing  for  the  improvement.  Sec- 
tion 12  of  the  act  provides  that  if  the  ordi- 
nance shall  require  the  taking  or  damaging 
of  property,  the  proceeding  for  making  just 
compensation  therefor  shall  be  as  described 
In  sections  13  to  33,  inclusive,  ot  the  act 
Those  sections  provide  a  complete  code  of 
procedure,  different  from  that  of  the  emi- 
nent domain  act.  The  petitioner  is  allowed 
90  days  after  final  judgment  as  to  all  de- 
fendants to  elect  whether  it  will  dismiss 
the  proceeding,  or  enter  judgment  on  the  ver- 
dict If  the  petitioner  elects  to  enter  the 
judgment,  the  judgment  la  final,  whether 
the  assessment  be  collected  or  not.  The  lo- 
cal Improvement  act  regulates  the  entire 
proceeding,  without  resort  to  any  other  act, 
and  there  Is  no  provision  In  it  for  allowance 
of  expenses  or  attorney's  fees.  The  Legisla- 
ture might  have  provided  for  such  allow- 
ances in  case  the  petition  should  be  dismiss- 
ed. Sanitary  District  v.  Bernstein,  175  111. 
215,  51  N.  E.  720.  They  have  not  done  so 
In  the  act  governing  the  proceeding,  nor  In 
any  other  act  which  can  be  applied  to  it 

We  are' of  the  opinion,  however,  that  the 
statute  does  provide  for  the  payment  of  the 
taxable  costs  by  the  petitioner,  whether  the 
petition  Is  dismissed  or  not  Section  94  of 
the  local  improvement  act  as  amended  In 
1901,  provides  that  the  entire  cost  and  ex- 
penses connected  with  the  proceedings  there- 
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in  provided  for,  liiclading  the  court  costs, 
shall  be  paid  by  the  city,  village,  or  town 
out  of  its  general  fund.  Laws  1901,  p.  117. 
The  proviso  to  tlut  section  is  not  material  in 
this  case.  By  its  terms  this  statute  includes 
the  court  costs,  without  reference  to  the  ques- 
tion whether  the  petition  is  dismissed  or  not; 
and  it  is  manifestly  just,  as  well  as  in  har- 
mony with  the  Constitution,  to  apply  it  to 
cases  where  the  petition  is  dismissed.  The 
Constitution  provides  that  private  property 
shall  not  be  taken  or  damaged  for  public  use 
without  Just  compensation,  and  the  taxable 
costs  paid  or  incurred  by  a  defendant  in  a 
proceeding  to  ascertain  the  compensation  are 
required  to  be  paid  by  the  petitioner  as  a 
part  of  the  compensation.  Chicago  &  North- 
western Railway  Co.  v.  City  of  Chicago,  148 
111.  141,  35  N.  B.  881.  The  proceeding  fixes 
the  amount  to  be  paid  before  the  property 
can  be  lawfully  taken,  and  the  city  has  a 
right  to  abandon  the  proceeding,  and  does 
not  then  become  liable  for  the  compensation. 
City  of  Chicago  v.  Hayward,  176  111.  130, 
52  N.  E.  26.  The  ordinance  provided  for 
making  the  Improvement  by  special  assess- 
ment, and  In  such  case  the  statute  authorizes 
the  petitioner,  after  final  Judgment  as  to 
the  amount  of  damages  and  compensation, 
and  also  the  benefits  to  be  assessed,  to  elect 
whether  it  will  abandon  the  proceeding  or  en- 
ter the  Judgment,  in  such  a  case  the  com- 
pensation cannot  be  paid,  except  from  bene- 
fits assessed,  and  the  amount  of  benefits  as- 
sessed may  properly  lead  to  an  abandonment 
of  the  improvement.  Section  94,  however, 
provides  for  payment  of  cost  of  maintaining 
the  board  of  local  improvements,  the  cost  of 
the  assessment,  and  the  court  costs,  includ- 
ing the  fees  of  commissioners  in  condemna- 
tion proceedings,  out  of  the  general  fund,  so 
that  their  payment  is  not  dependent  upon 
the  collection  of  a  special  assessment.  That 
section  indicates  an  intention  that  the  costs 
should  be  paid  at  all  events,  and  that  con- 
struction ought  to  be  adopted  if  it  reasonably 
can  be.  Where  private  property  is  taken  for 
public  use.  Just  compensation  cannot  be 
made  to  the  property  owner  if  he  Is  compel- 
led to  prosecute  in  the  courts  for  his  Just 
rights  at  his  own  cost.  Epllng  v.  Dickson, 
170  111,  329,  48  N.  B.  1001.  The  framers  of 
the  Constitution  did  not  Intend  the  owner 
to  pay  the  costs  in  the  proceeding  which  "re- 
sults In  taking  his  property  against  his  will. 
If  a  city  takes  his  property  for  a  public  im- 
provement, it  must  pay  the  value  of  the  prop- 
erty taken,  and  his  costs  in  the  proceeding. 
If  there  is  an  appeal,  the  petitioner  may  de- 
posit the  amount  of  Judgment  and  costs,  aft- 
er deducting  benefits,  and  file  a  bond  securing 
the  payment  of  any  future  compensation 
which  may  be  finally  awarded,  and  the  costs. 
It  is  true  that.  If  the  petition  is  dismissed, 
the  property  is  not  actually  appropriated  to 
the  public  use;  but.  If  the  defendant  cannot 
recover  his  costs,  the  effect  is  to  deprive  him 
of  money  or  property,  under  the  power  to 


take  his  property  for  the  public  use.  In  an 
attempt  to  do  so,  where  the  result  is  unsatis- 
factory to  the  petitioner.  The  costs  In  a  con- 
demnatlpn  proceeding  might  equal  the  value 
of  the  property  sought  to  be  taken,  and  the 
property  be  sold  to  satisfy  such  costs,  effectu- 
ally depriving  the  owner  of  it  for  costs  in- 
curred In  preventing  its  being  taken  without 
Just  compensation.  In  this  case  an  insane 
person  was  brought  into  court  by  process  of 
law,  and  in  making  his  defense,  by  his  con- 
servator, was  compelled  to  subpoena  witness- 
es and  to  pay  costs.  The  compensation  bad 
been  assessed  at  $1,605,  from  which  $274 
was  to  be  deducted  as  benefits.  The  trial 
resulted  In  finding  the  Just  compensation  to 
be  $1,955,  and  that  there  were  no  benefits. 
If  the  petitioner  b&i  taken  the  property,  the 
owner  would  have  received  its  value  and  bis 
taxable  costs,  as  provided  by  the  Constitu- 
tion. If  the  petitioner  is  not  required  to  pay 
the  taxable  costs,  the  owner  has  been  com- 
pelled to  expend  a  part  of  the  value  of  the 
property  in  having  the  compensation  correct- 
ly ascertained.  It  would  be  neither  Just,  nor 
In  accordance  with  the  spirit  of  the  Constitu- 
tion, to  say  that  the  petitioner  might,  at  its 
option,  take  the  property,  paying  the  owner 
the  value  and  the  costs,  or  compel  the  owner 
to  pay  the  costs,  representing  a  part  of  the 
value  of  the  property,  by  refusing  to  take  it. 
The  statute,  by  Its  terms,  requires  the  pay- 
ment of  the  court  costs  by  the  petitioner, 
and  we  think  it  should  be  so  construed  as  to 
require  payment  of  taxable  costs  in  any 
event,  although  the  petitioner  may  elect  to 
dismiss  the  proceeding.  The  conclusion  of 
the  county  court  was  right,  except  as  to  the 
taxable  costs,  bat  we  think  it  was  erroneous 
as  to  them. 

The  decree  of  the  county  court  Is  reversed, 
and  the  cause  Is  remanded  to  that  court,  with 
directions  to  enter  Judgment  against  the  ap- 
pellee for  the  taxable  costs  of  appellants. 
Reversed  and  remanded. 


(2(H  111.  320) 


KBSNER  v.  MIESCH. 


(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

COCRTS— JURISDICTION  OF  APPEALr-REMOVAL 
OP  CLOUD— STATUTE  OF  FRAUDS— CONTRACT 
FOR  SALE  OF  LANDS— RATIFICATION. 

1.  The  title  to  a  freehold  Is  not  in  issue  in  a 
suit  asking  the  cancellation  as  a  clond  upon  title 
of  a  purported  contract  by  plaintiff  to  convey 
land,  and  hence  the  Appellate  Coart  has  jurisdic- 
tion of  an  appeal  in  snch  a  suit. 

2.  Where,  after  the  overruling  of  a  demurrer 
to  the  bill,  defendant  answered,  lie  conld  not 
thereafter  assign  error  on  the  overroling  of  the 
demurrer. 

3.  A  contract  to  convey  land  entered  Into  on 
behalf  of  the  owner  by  a  person  not  authorized 
so  to  do,  but  not  showing  snch  want  of  authority 
on  its  face,  constitutes  a  clond  on  the  owner's 
title,  which  equity  has  jurisdiction  to  remove. 

4.  Under  the  statute  providing  that  an  agent 
has  no  authority  to  bind  the  owner  of  realty  by 
a  contract  for  the  sale  of  the  same  unless  law- 
fully authorized  in  writing,  a  verbal  promise  on 

f  2.  Se«  Pleading,  vol.  t».  Cent.  Dig.  |  140L 

Digitized  by' 


,Goog\(^ 


406 


68  NORTHEASTERN  REPORTEB. 


OIL 


the  part  of  the  property  owner  to  carry  out  a 
contract  of  sale,  ninue  by  an  agent  not  authoriz- 
ed in  writing,  is  of  do  effect. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Suit  by  Catherine  Miesch  against  Jacob  L. 
Kesner  and  otbers.  From  a  Judgment  of  the 
Appellate  Court  (107  111.  App.  4C8)  affirming 
a  judgment  for  plaintiff,  defendant  Kesner 
appeals.    Affirmed. 

Simeon  Straus  and  JE^dward  N.  D'Ancona, 
for  appellant  M.  L.  Thadcaberry,  for  appel- 
lee. 

OARTWKIGHT,  J.  Appellee,  Catherine 
jkliescb,  being  the  owner  and  In  possession 
of  certain  real  estate  in  the  city  of  Chicago, 
'With  the  building  and  improvements  thereon, 
commonly  known  as  4732  Grand  Boulevard, 
filed  her  bill  in  this  case  in  the  circuit  court 
of  Cook  county  against  appellant,  Jacob  Ii. 
Kesner,  and  certain  other  persons,  acting  as 
his  attorneys  and  agents,  asking  the  court 
to  remove  as  a  cloud  upon  her  title  an  In- 
strument dated  March  28,  1900,  and  filed 
in  the  office  of  the  recorder  of  deeds  of 
said  county  on  March  29,  1900^  and  duly  re- 
corded, purporting  to  be  a  contract  under 
seal  between  appellant  and  appellee  for  the 
sale  and  conveyance  by  her  to  him  of  said 
premises,  in  consideration  of  the  conveyance 
by  him  to  her  of  certain  lots  and  the  pay- 
ment of  $10,500  in  cash,  and  to  have  been 
signed  by  her,  "Per  J.  A.  Amendt,  Agt"  The 
bill  was  filed  on  April  16,  1900,  and  alleged 
that  appellee  never  in  any  manner  authorized 
said  Amendt  to  enter  into  said  contract,  or 
any  contract,  for  the  sale  of  said  real  estate, 
and  that  she  had  no  knowledge  or  informa- 
tion as  to  said  alleged  contract  until  April 
14,1900.  Appellant  demurred  to  the  bill,  and, 
the  demurrer  being  overruled,  he  answered 
that  the  contract  was  entered  Into  In  good 
faith  by  him;  that  it  was  authorized  by  ap- 
I>ellee;  that  she  had  full  knowledge  of  its 
execution,  and  ratified  the  same;,  and  that  be 
was  ready  to  fulfill  the  contract  on  his  part. 
lie  dented  the  averment  of  the  bill  that  ap- 
pellee had  no  knowledge  of  the  contract,  and 
denied  that  she  was  entitled  to  any  relief. 
The  cause  was  referred  to  a  master,  who 
took  the  evidence,  and  reported  that  Amendt 
was  not  authorized  to  enter  into  the  contract; 
that  appellee  bad  no  knowledge  of  it,  and  did 
not  ratify  it.  The  court  approved  the  report, 
and  entered  a  decree  setting  aside  the  al- 
leged contract  as  a  cloud  upon  appellee's 
title,  and  enjoining  appellant  and  the  other 
defendants  from  interfering  with  the  prem- 
ises. Appellant  removed  the  case  by  appeal 
to  the  Appellate  Court  for  the  First  District, 
where  the  decree  was  at&imed,  and  he  prose- 
cuted this  further  appeal. 

Appellee  presents  an  argument  that  the 
Appellate  Court  ought  to  have  dismissed  the 
appeal  for  want  of  Jurisdiction,  because  a 
freehold  was  Involved,  but  she  has  assigned 
no  cross-error  raising  that  question.    We  are 


of  the  opinion,  however,  that  a  freehold  was 
not  Involved  in  the  appeal  The  suit  will  not 
result  in  one  party  gaining  and  the  other 
losing  a  freehold  estate,  and.  If  the  con- 
tract should  be  held  valid,  appellant  would 
only  become  entitled  to  a  conveyance  upon 
performance  on  bis  part  The  title  to  the 
freehold  Is  not  put  in  issue  in  any  manner 
by  the  pleadings,  and  there  is  no  assign- 
ment of  error  touching  the  freehold.  In  a  suit 
for  specific  performance  to  compel  the  exe- 
cution of  a  conveyance  of  a  freehold  estate 
the  freehold  is  Involved,  but  appellant  has 
not  sought  such  relief  in  this  case.  The  free- 
hold is  also  Involved  In  a  proceeding  to  can- 
cel a  deed  purporting  to  convey  title  and  to 
remove  the  same  as  a  cloud,  but  this  instru- 
ment does  not  purport  to  transfer  or  con- 
vey title.  No  question  concerning  the  free- 
hold was  contested  or  adjudicated,  and  none 
Is  involved  In  the  appeal. 

Counsel  for  appellant  in  their  argument 
insist  that  the  court  erred  in  overruling  the 
demurrer  to  the  bill  of  complaint  for  the 
reason  that  the  bill,  by  its  allegations, 
showed  that  Amendt  had  not  been  appoint- 
ed agent  or  authorized  to  make  the  contract 
and  no  authority  to  make  it  appeared  of  rec- 
ord, so  that  there  was  not  on  record  a  com- 
plete instrument  apparently  binding  appel- 
lee, and  therefore  the  bUl  did  not  show  that 
the  instrument  was  a  cloud  on  her  title.  Aft- 
er the  demurrer  was  overruled,  appellant  did 
not  stand  by  it  but  answered  the  bill,  and 
therefore  waived  the  demurrer.  He  cannot 
now  assign  error  on  the  overruling  of  the  de- 
murrer, having  waived  such  objections  to  the 
bill  as  could  only  be  taken  by  demurrer. 
He  could,  however,  have  the  same  advantage 
on  the  final  hearing  of  the  whole  case  as  to- 
matters  of  substance,  if  it  should  appear,  up- 
on a  consideration  of  all  the  pleadings  and 
proof,  that  the  complainant  was  not  entitled' 
to  the  relief  sought  Gordon  v.  Reynolds,  114 
111.  118,  28  N.  E.  455;  Bauerle  v.  Long,  165- 
III.  340,  46  N.  E.  227. 

Appellant,  by  his  answer,  raised  an  issue 
of  fact  as  to  the  validity  of  the  contract  al- 
leging that  It  was  executed  by  authority  of 
appellee,  and  ratified  by  her,  and  claiming 
that  it  did  not  cast  a  cloud  upon  her  title, 
but  entitled  him  to  a  conveyance  when  be 
should  perform  it  upon  bis  part  If  be  suc- 
ceeded In  proving  that  the  contract  was  au- 
thorized or  legally  ratified,  it  would  not  be 
a  cloud.  He  now  says  that  there  was  no- 
cloud,  because  he  would  be  compelled.  In  or- 
der to  enforce  the  contract,  to  show  the  au- 
thority of  Amendt  to  make  It,  which  he 
would  be  unable  to  do.  It  has  been  held 
that  where  the  Instrument  or  alleged  cloud  is- 
vold  upon  its  face,  or  where  the  party  claim- 
ing under  it  In  order  to  enforce  It,  must  nec- 
essarily offer  evidence  which  will  show  its 
invalidity,  it  does  not  cast  a  cloud  upon  the 
title.  The  instrument  did  not  show  that  It 
was  executed  without  authority,  and  that  it 
was  void  on  its  face.    Neither  did  it  sho^^' 
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tbat  appellant  in  attempting  to"  enforce  It, 
would  necessarily  produce  evidence  sbowlng 
the  want  of  authority.  The  mere  fact  that 
the  authority  did  not  appear  of  record  would 
not  establish  the  fact  that  there  was  none, 
but  appellant  would  be  able  to  enforce  the 
contract  upon  the  production  of  authority  to 
make  it,  although  not  recorded.  It  Is  un- 
doubtedly true  that  the  Instrument  would 
be  a  serious  Injury  to  appellee's  title,  de- 
preciating Its  market  value,  and  Interfering 
with  its  sale  and  transfer.  Appellant,  hav- 
ing waived  his  demurrer,  insisted  upon  the 
validity  of  the  contract,  and  attempted  to  es- 
tablish It  by  proof,  and  we  think  that  equity 
Jurisdiction  was  properly  exercised  to  re- 
move the  cloud. 

It  was  proved  that  Amendt  had  no  author- 
ity to  dispose  of  the  property,  or  to  enter 
Into  any  contract  for  the  sale  of  It,  but  ap- 
pellant offered  evidence  tending  to  prove  that 
on  April  14,  1900— two  days  before  the  bill 
was  filed— appellee  verbally  admitted  to  ap- 
pellant's attorneys  that  the  contract  was  all 
right,  and  promised  to  close  the  deal.  Under 
our  statute  an  agent  has  no  authority  to  bind 
the  owner  of  lots  by  a  contract  for  their  sale 
unless  lawfully  authorized  In  writing,  sign- 
ed by  the  owner.  Hughes  v.  Came,  135  111. 
519,  26  N.  B.  517.  The  statute  provides  the 
mode  and  means  by  which  an  agent  shall  re- 
ceive authority  to  make  such  a  contract,  and 
he  cannot  be  authorized  In  any  other  mode. 
The  alleged  admission  that  the  contract  was 
all  right  and  the  promise  to  carry  It  out  were 
expressly  denied  by  appellee,  and  the  cir- 
cumstances Justify  the  conclusion  of  the  mas- 
ter that  she  did  not  even  verbally  admit  the 
authority  of  Ameudt.  There  Is  nothing  to 
take  the  case  out  of  the  statute  of  frauds, 
and  a  verbal  promise  on  her  part  to  carry 
it  out.  If  made,  would  be  of  no  effect.  We 
are  satisfied  that  the  decree  was  right. 

The  Judgment  of  the  Appellate  Court  Is 
affirmed.    Judgment  affirmed. 


(204  lU.  217) 

VILLAGE  OF  WINNETKA  v.  CHIOAaO  & 

M.  ELECTRIC  RY.  CO. 

(Supreme  Court  of  IHinois.    Oct.  26,  1903.) 

MUNICIPAL    CORPORATIONS— STREET    RAIL- 
WAYS—RIGHT OF  WAY— ESTOPPEL. 

1.  A  village  granted  a  street  railway  company 
a  right  of  way  25  feet  in  width  through  a  cer- 
tain street,  and,  upon  its  appearing-that  the  con- 
atmetion  of  a  viaduct  over  a  portion  of  the 
street  would  be  necessary,  an  amendatory  ordi- 
nance was  granted,  a  certified  copy  of  which 
in  the  hands  of  the  railway  company  anthoriz- 
«d  the  construction  ot  a  viaduct  25  feet  in 
width.  The  amendatoiv  ordinance  could  not 
be  found,  hut,  as  copied  In  the  records,  it  au- 
thorized the  use  of  only  20  feet  of  the  street, 
but  from  the  beginning  of  the  work  the  presi- 
dent of  the  village  council  and  the  village  en- 
gineer, under  whb»e  supervision  the  work  was 
done,  had  knowledge  that  the  company  wag 
using  more  than  20  feet  of  the  street.  Held,  that 
after  the  completion  of  the  viaduct  the  village 
was  estopped  from  insisting  upon  the  removal 
of  that  portion  of  it  which  exceeded  the  20- 
iooi  limit. 


Appeal  from  Appellate  Court,  First  Dis- 
trict 

Suit  by  the  village  of  Winnetka  against 
the  Chicago  &  Milwaukee  Electric  Railway 
Company.  From  a  Judgment  of  the  Appel- 
late Court  (107  111.  App.  117)  afBrming  a  de- 
ciee  for  defendant,  plahitlff  appeals.  Af- 
firmed. 

Stacy  W.  Osgood  and  Millard  F.  Rig^le^ 
for  appellant    Wood  &  Oakley,  for  appellee. 

BOGGS,  J.  The  appellee  company  Is  the 
successor  and  assignee  of  the  BlufT  (Mty  Elec- 
tric Railway  Company.  In  the  year  1898  the 
former  company  entered  upon  the  enterprise 
of  building  an  electric  railway,  the  line 
whereof  passed  through  the  limits  of  the  ap- 
pellant village.  An  ordinance  was  adopted 
by  the  village  council  on  the  24th  day  of 
May,  1898,  authorizing  the  construction  of  the 
railway  along  Wilson  street  and  across  Wil- 
low, Maple,  and  Ash  streets  of  the  village, 
and  also  across  other  of  Its  streets,  not  neces- 
sary to  be  mentioned.  Nor  Is  It  necessary 
the  terms  and  conditions  which  were  by  the 
ordinance  and  an  agreement  of  the  company 
annexed  to  the  grant  should  be  set  forth  In 
full.  Of  these  conditions  It  is  only  necessary 
to  mention  that  the  ordinance  permitted  the 
use  of  the  streets  to  the  width  of  25  feet  by 
the  railway  company,  and  that  the  ordinance, 
nnd  the  agreement  of  the  company  which  be- 
came a  part  thereof,  required  the  railway 
company  to  purchase  a  strip  of  land  not  less 
than  42  feet  in  width,  extending  from  Maple 
avenue  to  Willow  street  and  to  dedicate  said 
strip  of  land  to  the  village  for  use  as  a  public 
street,  to  be  called  "Wilson  Street  Extended," 
and  to  macadamize  the  roadway  of  the  street 
put  in  the  curbing,  and  lay  a  sidewalk  on 
the  easterly  side  of  the  street;  said  street 
Improvements  to  be  made  under  the  supervi- 
sion of  the  village  authorities.  The  ordi- 
nance and  the  agreement  provided  that  said 
strip  of  land  so  to  be  dedicated  and  Improved 
by  the  railway  company,  and  to  constitute 
Wilson  street  extended,  should  be  subject  to 
the  right  of  the  railway  company  to  use  the 
west  25  feet  thereof  for  its  right  of  way 
for  the  period  of  25  years.  The  railway  com- 
pany procured  the  necessary  ground,  and  en- 
tered upon  the  construction  of  the  railway 
and  the  fulfillment  of  Its  obligations  under 
the  ordinance. 

The  ordinance  authorized  the  construction 
of  a  line  of  street  railway  upon  the  surface 
of  the  grouud.  It  was  subsequently  ascer- 
tained that  the  conformation  of  the  surface 
at  the  crossing  of  Willow  street  and  Wilson 
street  and  for  a  short  distance  along  Wil- 
son street  and  the  proposed  Wilson  street  ex- 
tended, was  such  that  it  would  be  impracti- 
cable for  the  company  to  lay  the  track  of  the 
road  along  the  surface  of  the  ground,  and 
that  the  operation  of  the  road  along  a  track 
on  the  surface  of  the  ground  would  be  dan- 
gerous to  the  life  and  limb  of  passengers  and 
of  the  public  using  the  street    It  was  there- 
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fore  d«emed  advisable  tlie  road  should  be 
carried  over,  the  depression  on  au  elevated 
structure.  Profiles  of  the  viaduct,  which,  in 
the  opinion  of  the  engineers  of  the  railway 
company,  should  be  constructed  for  that  pin:, 
pose,  were  prepared,  and  laid  before  the  vil- 
lage council.  In  view  of  this  situation,  the 
council,  on  the  7th  day  of  March,  1809,  adopt- 
ed an  amendatory  ordinance,  the  record 
whereof  in  the  book  of  the  record  of  the  pro- 
ceedings of  the  council  reads  as  follows: 
"The  council  of  the  village  of  Winnetka  do  or- 
dain that  the  ordinance  heretofore  granted 
on  the  2(Hh  day  of  May,  189S,  to  the  Bluft 
City  Electric  Street  Railway  Company,  be 
and  is  hereby  amended  to  give  said  company, 
its  successors  and  assigns,  the  right  and  au- 
thority to  construct  a  superstructure  or  tres- 
tle on  the  west  twenty  feet  of  the  right  of 
way  heretofore  granted,  between  the  west 
line  of  Maple  street  and  the  south  line  of  Wil- 
low street,  and  on  Wilson  avenue  from  the 
south  line  of  Willow  street  to  such  point  as 
will  make  the  grade  on  said  trestlework 
about  one  per  cent  Said  right  and  authority 
are  given  upon  the  express  condition  that 
said  Bluff  City  Electric  Street  Railway  Com- 
pany, its  successors  or  assigns,  shall  cause  to 
be  dedicated  to  the  village  of  Winnetka,  for 
street  purposes,  the  east  thirty-six  feet  of 
Wilson  avenue,  extending  to  the  south  cor- 
porate limits  of  said  village." 

The  railway  company  entered  at  once  up- 
on the  construction  of  the  viaduct  It  was 
built  of  the  width  of  about  23  feet  In  the 
month  of  July,  1880,  the  viaduct  was  com- 
pleted, and  the  tracks  of  the  railway  laid 
thereon,  and  the  company  was  ready  to  op- 
erate Its  cars  along  the  track  and  over  the 
viaduct  The  company  was  then  notified  by 
the  president  of  the  village  that  the  village 
claimed  under  the  amendatory  ordinance  the 
company  was  only  authorized  to  occupy  20 
feet  of  the  street  and  that  its  viaduct  exceed- 
ed that  width,  and  was  to  that  extent  unlaw- 
fully upon  the  street  The  company  contend- 
ed that  the  amendatory  ordinance  as  adopted 
by  the  comicll  had  not  been  properly  record- 
ed in  the  record  book  of  the  village,  and  that 
as  adopted,  the  width  of  the  right  of  way 
theretofore  granted  by  the  former  ordinance 
was  not  changed,  but  was  expressly  recog- 
nized and  stated  in  the  amendatory  ordi- 
nance, as  the  same  was  adopted,  to  be  25 
feet  and  also  contended  that  the  provisions 
of  the  former  ordinance  and  agreement  per- 
mitting the  company  to  occupy  25  feet  of 
the  street  was  not  intended  to  he  changed 
or  affected  by  the  amendatory  ordinance,  and 
that  under  a  proper  construction  of  the 
amendatory  ordinance,  even  as  it  api>eared 
upon  the  record,  the  width  of  the  right  of  way 
of  the  company  in  the  street  as  fixed  by  the 
former  ordinance  was  ta  no  wise  reduced'  or 
affected.  The  amendatory  ordinance  which 
was  introduced  into  the  council  and  voted 
upon  and  adopted  could  not  be  found,  but  the 
railway  company  produced  a  copy  thereof, 


duly  certified  under  tlie  hand  and  seal  of  the 
clerk  of  the  village.  This  certified  copy  was 
made  by  tlie  village  clerk  after  the  adoption 
and  passage  of  the  ordinance,  but  before  the 
same  was  copied  at  large  in  the  book  In 
which  the  ordinances  of  the  village  were  re- 
corded. The  width  of  the  right  of  way  of 
the  appellee  company  in  the  street  referred 
to  In  the  amendatory  ordinance  was  shown 
by  this  certified  copy  to  be  25  feet 

Acting  upon  the  authority  of  a  resolution 
of  the  village  council,  the  proper  official  of 
the  village  notified  the  railway  company  that 
It  was  a  trespasser  upon  tlie  street  to  the 
extent  of  5  feet  beyond  Its  right  of  way, 
and  demanded  that  It  should  within  10  days 
remove  all  portions  of  its  viaduct  from  said 
6  feet  of  the  street.  The  appellee  company 
thereupon  filed  its  bill  In  chancery  for  a 
writ  of  injunction  restraining  the  village 
from  in  any  way  Interfering  with  the  via- 
duct, or  Its  use  of  the  same  in  the  operation 
of  its  cars.  A  preliminary  Injunction  was 
Issued  as  prayed,  and  upon  a  final  hearing 
a  decree  was  rendered  making  the  same 
perpetual.  The  village  prosecuted  an  appeal 
to  the  Appellate  Court  for  the  First  District 
and,  the  decree  being  affirmed  by  that  court, 
has  perfected  this  its  further  appeal  to  this 
court 

The  master  to  whom  the  case  was  refer- 
red, upon  consideration  of  all  the  evidence 
bearing  upon  the  point,  found  that  the  orig- 
inal pencil  draft  of  the  amendatory  ordinance 
"was,  on  Its  face,  In  terms  a  grant  of  the 
use  of  the  entire  twenty-five  feet  constitut- 
ing the  original  right  of  way  under  the  said 
ordinance  of  May  24,  1808,  and  that  said  cer- 
tified copy  of  said  ordinance  of  March  7, 
1899,  Introduced  in  evidence  as  the  complain- 
ant's 'Exhibit  D,'  was  prepared  by  said 
clerk  of  said  village  from  said  orglnal  pencil 
draft  of  such  ordinance  of  March  7,  1899, 
so  preserved  in  his  said  office,  on  or  about 
the  13th  day  of  May,  A.  D.  1899";  and  this 
finding  we  think  to  be  well  supported  by 
the  proofs.  The  decree,  however,  was  grant- 
ed upon  the  theory  the  village  had  become 
equitably  estopped  from  demanding  the  su- 
perstructure beyond  the  width  of  20  feet 
should  be  removed  from  the  street 

The  general  principle  relative  to  the  power 
of  the  village  to  remove  any  structure  In 
a  street  which  excludes  the  public  from  the 
use  of  that  portion  of  the  street  Is  not  en- 
tirely applicable  to  the  situation.  This  por- 
tion of  Wilson  street  was  created  under  an 
agreement  between  the  village  and  the  rail- 
way company  that  the  company  should  pur- 
chase the  ground  upon  which  the  street  was 
to  be  extended,  and  dedicate  it  to  the  vil- 
lage, for  the  purpose  of  devoting  it  In  part 
to  the  use  of  the  railway  company.  More- 
over, beyond  the  limits  of  the  viaduct  at 
least  32  feet  of  the  street  remained  open  for 
the  free  and  uninterrupted  use  of  the  pub- 
lic at  a  point  where  there  had  before  been 
no  public  way;  and,  still  further,  the  ground 
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under  the  greater  portion  of  the  viaduct  was 
so  rough  and  unereu  that  the  public  could 
not  have  used  it  unless  improved,  at  great 
cost,  for  such  use.  The  use  of  a  street  for 
street  railway  purposes  is  not  an  illegiti- 
mate use  of  the  public  way,  as  we  have  fre- 
quently declared.  The  viaduct  may  exclude 
the  public  to  some  extent  from  the  use  of 
parts  of  the  street,  but  In  Summerfield  v. 
Caty  of  Chicago,  1^7  111.  270,  64  N.  B.  290. 
we  held  that  if  a  city  council,  acting  in  good 
faith,  for  the  best  interests  of  the  public,  in 
the  matter  of  elevating  railroad  tracks  at 
the  junction  of  two  streets,  determines  that 
the  safety  of  the  public  wUI  be  best  conserv- 
ed by  providing  a  subway  and  supporting  the 
tracks  by  means  of  walls  In  the  street,  courts 
will  not  declare  such  action  unauthorized 
merely  because  the  plan  adopted  would  re- 
sult in  excluding  the  public  from  that  por- 
tion of  the  street  which  would  be  occupied 
by  the  walls  of  the  subway. 

We  think  the  proof  amply  warranted  the 
decree  on  the  ground  the  village  should  be 
deemed  equitably  estopped  to  demand  that 
the  viaduct,  or  any  portion  thereof,  should 
be  removed  from  the  street  The  viaduct 
was  constructed  by  the  company  in  the  be- 
lief It  had  a  right  to  use  26  feet  of  the  street. 
This  belief  was  grounded  upon  the  original 
ordinance  granting  it  the  use  of  the  street 
to  that  extent,  and  also  upon  a  certified  copy 
of  the  amendatory  ordinance,  which  was  en- 
tirely consist^it  with  that  view.  From  prae- 
tically  the  beginning  of  the  work  of  con- 
'Structing  the  viaduct  the  president  of  the  vil- 
lage council  and  the  village  engineer,  both 
acting  In  their  representative  official  capaci- 
ties, and  the  latter  In  obedience  to  a  provision 
of  the  ordinance  of  the  village,  had  actual 
knowledge  that  the  company  was  using  more 
than  20  feet  of  the  street  In  erecting  the 
viaduct.  The  original  ordinance  provided 
that  all  the  work  on  the  street  should  be  done 
under  the  supervision  of  the  village  engineer. 
That  official  performed  that  duty  in  the  con- 
struction of  the  viaduct,  and  the  president 
of  the  village  frequently  inspected  the  work 
as  it  progressed,  and  the  manner  of  building 
the  viaduct  was  the  subject  of  discussion  at 
different  times  between  these  officials  of  the 
village  and  those  acting  for  the  railway  com- 
pany in  the  building  thereof,  and  changes 
In  the  work  were  made  at  the  request  of  the 
village  authorities.  Though  It  was  then  well 
known  by  the  village  authorities  that  the 
structure  occupied  more  than  20  feet  of  the 
street,  no  objection  was  made  thereto  until 
the  viaduct  had  been  entirely  completed,  the 
track  laid  thereon,  and  the  structure  was 
ready  for  the  operation  of  trains  over  it. 
Upon  the  clearest  principles  of  right  and  Jus- 
tice the  village  should  not  be  allowed  to 
then  Insist  that  the  viaduct  should  be  re- 
moved, and  such  great  pecuniary  loss  and 
sacrlflce  be  Inflicted  upon  the  railway  com- 
pany. That  equitable  estoppels  of  this  na- 
ture may  be  declared  and  enforced  against 


municipal  corporations,  when  good  conscience 
and  Justice  demand,  has  long  been  the  doc- 
trine of  this  court.  City  of  De  Kalb  v. 
Luney,  193  111.  185,  61  N.  B.  1036,  and  many 
cases  tbere  cited. 

The  bill  alleges  that  a  clerical  error  was 
made  by  the  village  clerk  In  transcribing 
the  amendatory  ordinance  upon  the  record, 
whereby  the  clerk  omitted  to  copy  the  word 
"Ave"  In  that  part  of  the  ordinance  which 
refers  to  the  width  of  the  street  to  be  oc- 
cupied by  the  railway  company  as  a  right 
of  way,  thus  leaving  the  width  of  the  street 
to  be  used  to  appear  to  be  20  feet  Instead 
of  25  feet;  and  the  special  ^prayer  of  the 
bill  was  that  this  clerical  error  in  the  record 
should  be  amended.  The  insistence,  howev- 
er, that  the  relief  to  be  given  must  be  lim- 
ited by  this  ^)ecial  prayer  of  the  bill.  Is  not 
well  made.  The  bill  contained  a  general 
prayer  for  such  further  or  other  relief  as 
the  nature  of  the  case  may  require  and  as  to 
equity  and  good  conscience  may  seem  meet. 
"The  rule  is,  where  a  bill  contains  a  prayer 
for  special  relief,  and  also  a  prayer  for  gen- 
eral relief,  the  complainant  may  be  denied 
a  decree  for  the  relief  specially  prayed  for. 
and  under  the  general  prayer  be  granted 
such  relief  as  he  may  be  found  entitled  to 
have  under  the  allegations  of  fact  made  in 
the  bill  and  the  proof  ia  support  thereof." 
Glbbs  V.  Da  vies,  168  lU.  205,  48  N.  B.  120.. 
The  allegations  of  the  bill  In  the  case  at  bar 
disclosed  all  the  facts  necessary  to  be  known 
to  entitle  complainant  to  a  decree  on  the 
ground  the  village  should  be  equitably  es- 
topped, and  the  general  prayer  for  relief  au- 
thorized the  granting  of  a  decree  based  upon 
that  principle  of  equity  Jurisprudence. 

The  Judgment  of  the  Appellate  Court  is  af- 
firmed.   Judgment  affirmed. 


(2M  lU.  U7) 
UNION  LEAGUB  CLUB  v.  BLYMYER  ICE 
MACH.  CO. 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

SALES  —  CONSTRUCTION  OP  CONTRACT  —  AP- 
PROVAlr-RIGHT  OF  REJECTION— COMPETEN- 
CY  OP  EVIDENCE— INSTRUCTIONS. 

1.  A  contract  for  the  sale  of  a  refrigerating 
machine  guarantied  the  machine  in  certain  par- 
ticulars, and  provided  that  if  it  should  prore 
unsatisfactory  for  any  other  cause  than  those 
guarantied  it  should  be  removed  by  the  seller, 
and  that  it  ^ould  be  optional  with  the  buyer  to 
accept  and  retain  the  machioe  on  a  named  date. 
Other  provisions  showed  that  the  machine  was 
to  be  tried  and  tested.  Held,  that  the  contract 
did  not  give  the  bu^er  an  arbitrary  right  to  re- 
ject the  machine  without  cause. 

2.  In  a  suit  by  the  seller  to  recover  on  the 
contract,  it  was  competent  to  prove  that  the 
guaranties  had  been  fulfilled  in  order  to  show 
that  if  the  machine  was  unsatisfactory  it  was 
from  some  other  cause. 

3.  A  party  cannot  complain  of  instructions 
that  are  in  substance  the  same  as  those  it  re- 
quested. 

Error  to  Appellate  Court,  Blrst  District 
Suit  by  the  Blymyer  Ice  Machine  Company 
against  the  Union  League  Club.     From  a 
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Judgment  of  the  Appellate  Court  (104  111.  App. 
106)  affirming  a  Judgment  for  plaintiff,  de- 
fendant brings  error.    Affirmed. 

This  iB  a  suit  begun  on  October  14,  1898, 
in  the  circuit  court  of  Cook  county  by-  the 
defendant  in  error  against  the  plaintiff  In  er- 
ror upon  a  contract  made  by  the  defendant  In 
error  with  the  plaintlfl  In  error  for  the  build- 
ing and  erection  for  the  latter  of  one  of  the 
defendant  In  error's  latest  improved  com- 
pound compression  refrigerating  machines  in 
the  clubhouse  of  plaintiff  in  error  In  Chicago. 
The  plea  filed  by  plaintiff  In  error  was  the 
general  Issue.  The  cause  was  tried  before 
the  court  and  a  Jury.  The  Jury  found  the  is- 
sues for  the  plaintiff,  and  assessed  the  plain- 
tiff's damages  at  the  sum  of  $2,030.50.  Mo- 
tions for  new  trial  and  in  arrest  of  Judgment 
were  overruled,  -to  which  exceptions  were 
taken,  and  Judgment  was  rendered  upon  the 
verdict,  to  which  exception  was  also  taken. 
An  appeal  was  taken  to  the  Appellate  Court 
from  the  Judgment  of  the  circuit  court,  where 
the  Judgment  of  the  latter  court  was  affirm- 
ed. The  present  writ  of  error  is  from  such 
Judgment  of  affirmance  by  the  Appellate 
Court 

The  declaration  sets  out  the  contract  in 
writing  in  hsec  verba,  and  avers  that,  pur- 
suant to  the  agreement,  the  plaintiff  did 
build  and  erect  for  the  defendant  the  refrig- 
erating machine  in  accordance  with  the 
terms  and  specifications  of  the  contract;  and 
that  defendant,  the  Union  League  Club,  used 
said  machine,  so  built  and  erected  by  plain- 
tiff on  Its  premises,  for  a  period  of,  to  wit, 
four  years,  and  that  during  that  time  the 
machine  served  all  the  purposes  and  did  all 
the  things  required  by  the  defendant  by  It  to 
be  done,  and  carried  out  and  fulfilled  all  the 
guaranties  made  by  the  plaintiff  therein  to 
the  defendant.  The  declaration  also  avers 
that  the  defendant  has  never  paid  to  the 
plaintiff  the  money  In  said  contract  specified 
by  It  to  be  paid. 

The  contract  sued  upon  was  entered  into 
on  December  21,  18&4,  between  the  Blymyer 
Ice  Machine  Company,  A.  B.  Meador,  trustee, 
and  the  Union  League  Club.  It  provided  that 
the  refrigerating  machine  should  consist  of  a 
compressor,  condenser,  ammonia,  valyes, 
pipes,  and  fittings.  It  then  provided  as  fol- 
lows; "We  guarantee  that  this  machine  will 
refrigerate  the  following  sizes  of  boxes  to 
the  temperature  named  for  each."  (Then 
follows  a  list  of  boxes,  their  capacity  in  cu- 
bic feet,  and  the  temperatures  at  which  the 
machine  Is  guarantied  to  refrigerate.)  "We 
also  guarantee  that  the  power  required  to 
run  this  machine  shall  not  exceed  six  horse 
power.  We  also  guarantee  that  the  water 
required  for  the  condenser  shall  not  exceed 
four  gallons  per  minute  at  a  temperature  of 
seventy  degrees.  Considerations:  We  agree 
to  erect  the  machine  in  the  Union  League 
Club  house,  we  paying  all  freights,  for  the 
sum  of  11,800.00,  payable  October  1,  1893, 


provided  the  machine  fulfills  the  gQaranti?s 
herein  given.  In  case  of  Its  failure  to  fulfill 
the  guaranties,  we  agree  to  remove  the  ma- 
chine from  said  premises,  and  put  the  said 
boxes  in  the  same  condition  in  which  they 
were  at  the  time  we  took  charge  of  them.  It 
is  further  agreed  that  the  boxes  shall  be  left 
in  such  condition,  at  all  times,  that  In  case 
the  machine  falls,  even  for  one  day,  the  box- 
es can  be  refrigerated  with  Ice,  as  hereto- 
fore, In  which  case  the  ice  Is  to  be  paid  for 
by  said  club  and  not  by  us.  We  also  agree 
that,  in  case  the  machine  proves  unsatisfac- 
tory for  any  other  cause  than  those  above 
stated,  we  shall  remove  It  from  said  prem- 
ises, replacing  the  boxes  In  the  same  condi- 
tion In  which  they  were  when  we  entered 
the  premises,  and  It  shall  be  optional  with 
the  said  Union  League  Club  to  accept  and 
pay  for  the  machine  or  not,  as  it  may  please, 
on  the  date  above  specified.  Agreements 
on  Part  of  Union  League  Club:  Said  club 
agrees  to  furnish  the  power  for  running  this 
machine;  we  will  furnish  all  needed  shaft- 
Ingi  piping,  pulleys  and  belting  to  transmit 
the  power  to  the  machine.  Said  club  agrees 
to  furnish  the  necessary  water,  required  at  a 
close  point  to  the  machine,  and  convenient 
for  making  connections  thereto.  Said  club 
also  agrees  to  see  that  the  machine  has  prop- 
er care  while  running, -and  is  k^t  lubricated, 
and  to  furnish  a  solid  floor  on  which  to  stand 
the  machine;  work  to  be  done  at  such  hours 
as  not  to  Interrupt  the  business  of  the  club." 

Pliny  B.  Smith,  for  plaintiff  In  error. 
Moses,  Rosenthal  &  Kennedy,  for  defendant 
In  error. 

MAGRUDER,  J.  (after  stating  the  fiicts). 
The  refrigerating  machine,  which  defendant 
In  error  agreed  to  erect  for  plaintiff  In  error 
In  its  clubhouse,  was  Installed  about  July  1, 
1895,  and  finally  dismantled  by  the  club  on 
or  about  May  13,  1898.  The  evidence  Is  clear 
and  undisputed  that  the  club  continued  to 
use  the  machine  from  the  time  It  was  so  In- 
stalled until  about  May  13,  1898,  a  period  of 
nearly  three  years.  At  the  latter  date  a 
fire  occurred  In  the  clubhouse,  and  prior 
thereto  the  club  bad  resolved  to  have  a  lar- 
ger machine  than  that  of  defendant  in  error, 
and  had  entered  Into  negotiations  for  the 
purchase  of  such  larger  machine.  When  the 
refrigerating  machine  erected  by  the  defend- 
ant in  eiTor  was  dismantled,  certain  parts  of 
the  machine,  consisting  of  "I"  beams  fasten- 
ed in  the  walls  of  the  building,  hangers  at- 
tached thereto,  and  a  shaft  with  pulleys 
thereon  secured  In  the  hangers,  were  not 
removed,  but  were  retained  by  the  club.  The 
shaft  and  one  of  the  pulleys  were  afterwards 
attached  to  a  ventilating  fan  and  to  the  new 
machine  purchased  by  the  club.  After  the 
dismantling  the  club  continued  to  use  the  "I" 
beams,  which  were  about  30  feet  In  length, 
and  extended  from  the  west  wall  through  the 
inner  or  fire  wall  and  Into  the  room  east  of 
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tbe  fire  wall,  being  secured  by  boles  made  In 
tbe  fire  wall,  through  which  the  beams  were 
thrust,  their  west  ends  being  Inserted  Into 
the  west  wall  of  the  building.  The  openings 
in  the  walls  to  admit  tbe  beams  were  closed 
up  with  brick  and  mortar  or  cement.  The 
pulleys  and  shaft  were  used  for  the  purpose 
■ot  transmitting  power  from  the  engine  to 
the  refrigerating  machine. 

After  the  refrigerating  machine  was  thus 
dismantled,  and  on  May  25,  1898,  the  chair- 
man of  the  property  committee  of  the  club 
sent  a  written  request  to  A.  B.  Meader,  tbe 
trustee  and  agent  of  defendant  In  error,  re- 
questing him  to  remove  the  machine  without 
delay,  so  as  to  leave  the  clubhouse  In  the 
same  condition  In  which  defendant  In  error 
bad  found  it 

Several  times  during  the  period  from  the 
date  of  the  contract  on  December  21,  1894, 
to  May  25,  1898,  the  board  of  directors  of 
tbe  club,  upon  tbe  recommendation  of  Its 
property  committee,  voted  to  order  the  re- 
frigerating machine  removed,  and.  In  pursu- 
ance of  such  votes,  notices  were  given  to  the 
defendant  In  error  to  make  such  removal. 
The  first  order  made  for  the  removal  of  the 
machine  was  on  December  16,  1895.  But 
tbe  club  receded  from  its  determination  to 
have  the  machine  removed,  and  as  late  as 
February,  1896,  made  provision  for  an  ex- 
amination of  the  machine  by  an  expert,  and 
an  expert  was  sent  from  Cincinnati  by  Mea- 
der to  test  the  machine,  with  the  consent  of 
tbe  club.  The  superintendent  of  the  club 
wrote  to  Meader  on  July  7,  1896,  that  it 
would  be  entirely  satisfactory  to  him  If  the 
test  was  made  on  the  10th  day  of  July.  Ac- 
cordingly, an  expert  was  sent  from  Cincin- 
nati to  make  tbe  test,  and  on  August  28,  189G, 
reported  that  "tbe  machine  has  been  taking 
care  of  all  the  boxes  and  easily  doing  all  of 
tbe  work  with  which  It  Is  connected."  On 
September  2,  1890,  the  superintendent  of  the 
club  telegraphed  to  Meader  at  Cincinnati  as 
follows:  "Directors'  meeting  September  14; 
machine  working  O,  K."  The  correspond- 
ence introduced  in  evidence  consists  of  about 
59  letters,  which  passed  between  Meader,  the 
agent  and  trustee  of  tbe  defendant  in  error, 
and  some  representative  of  the  club,  some- 
times tbe  superintendent,  sometimes  the  sec- 
retary, and  sometimes  tJie  chairman  of  tbe 
property  committee,  as  It  was  called.  Dur- 
ing the  correspondence  Meader  proposed  to 
put  in  a  caraffe  box,  which  was  capable  of 
freezing  about  200  caraffes  per  day,  and  this 
proposition  seems  to  have  been  consented  to 
or  accepted  by  the  club. 

On  September  15,  189C,  the  board  of  man- 
agers of  tbe  club  had  a  meeting,  and  voted 
not  to  accept  tbe  Ice  macbine,  and  Meader 
was  advised  of  this  vote  by  the  secretary  of 
the  club  on  the  same  day,  September  15, 
1896.  The  correspoudence  shows  that  the 
club  gave  no  reasons  why  It  refused  to  accept 
tbe  Ice  machine.  At  one  time  the  club  spent 
$150  In  repairing  the  machine,  and  during  all 


the  time  when  this  correspondence  was  going 
on,  from  October,  1895,  to  May,  1898,  the 
club  continued  to  use  the  macbine.  After 
the  vote  taken  on  September  15,  1896,  tbe 
club  seemed  to  again  recede  from  the  position 
taken  by  it  on  that  day,  and  sent  to  Meader 
a  copy  of  the  report  of  Its  property  commit- 
tee, dated  September  8,  1896,  upon  which 
Its  action  taken  on  September  15,  1896,  ap- 
pears to  have  been  based.  After  Its  action 
on  September  15,  1896,  the  club,  instead  of 
stopping  tbe  machine  and  ordering  its  re- 
moval from  tbe  clubhouse,  listened  to  arga- 
menta  by  Meader  against  tbe  correctness  of 
the  report  of  September  8,  1896.  The  cor- 
respondence shows  that,  although  Meader 
was  continually  asking  for  the  reasons  why 
tbe  club  regarded  the  machine  as  a  failure, 
no  such  reasons  appear  to  have  been  given  to 
blm  by  the  club  or  any  of  Its  representatives. 
As  late  as  February  18,  1897,  the  super- 
intendent of  tbe  club  resumed  the  correspond- 
ence, and  Informed  Meader  that  a  new  prop- 
erty committee  had  been  appointed,  with  a 
new  chairman,  and  stated  to  Meader  that 
he  would  find  the  new  chairman  "a  very 
pleasant  gentleman."  As  late  as  March  19, 
1897,  Meader  wrote  to  the  chairman  of  the 
property  committee,  stating  that  nearly  two 
years  had  elapsed  since  the  macbine  had  been 
turned  over  to  the  club,  and  that  It  had  been 
In  continual  operation,  doing  Its  full  duty, 
and  showing  a  surplus  capacity  beyond  that 
required  by  tbe  club.  The  testimony  tends 
to  show  that  the  macbine  had  been  doing 
good  work  all  the  time.  Many  of  Meader's 
letters,  however,  were  unanswered,  although 
the  club  still  continued  to  use  the  machine. 
It  would  appear  that  as  late  as  September, 
1897,  or  August  30,  1897,  tbe  superintendent 
of  the  club  had  written  a  letter  to  Meader  in- 
quiring whether  the  macbine  could  be  chan- 
ged Into  an  "Ice-maker."  Meader  replied  on 
September  16,  1897,  that  it  could  not  be 
changed  into  an  Ice-maker.  For  eight 
months  after  this  letter  of  September  16, 
1897,  the  club,  although  continuing  to  use 
the  refrigerating  machine,  and  although  It 
entered  into  negotiations  during  the  latter 
part  of  that  time  with  another  company  for 
a  new  and  larger  Ice  machine,  made  no  reply 
to  the  letters  of  Meader  and  bis  continual  re- 
quests for  a  settlement  Tbe  next  communi- 
cation, sent  to  Meader  by  tbe  club  after  Sep- 
tember IG,  1897,  was  the  notice  already  re- 
ferred to  of  May  25,  1898. 

The  club  gave  no  reasons  to  the  defendant 
In  error  why  it  deshred  a  removal  of  the 
machine,  because  It  took  tbe  ground  that 
under  the  contract  It  bad  the  option  to  accept 
or  reject  the  machine  arbitrarily,  and  without 
giving  any  reasons  for  doing  so.  We  do  not 
think  that  this  is  the  proper  interpretation  of 
the   contract 

In  tbe  contract  defendant  In  error  made 
three  sipeciflc  guaranties:  First  that  the  ma- 
cbine would  refrigerate  certain  sizes  of  boxes 
to  tbe  temperature  named  for  each;   second. 
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that  the  power  reauired  to  run  tUe  machine 
should  not  exceed  six-horse  power;  and,  third, 
that  the  water  requked  for  the  condenser 
should  not  exceed  four  gallons  per  minute  at 
a  temperature  of  70  degrees.  The  contract 
then  contains  the  following  provision:  "We 
agree  to  erect  the  machine  in  the  Union  League 
Club  house,  we  payhig  all  freights,  tor  the 
sum  of  $1,800.00,  payable  October  1,  1895, 
provided  the  machine  fulfills  the  guaranties 
herein  given.  In  case  of  its  failure  to  fulfill 
the  guaranties,  we  agree  to  remove  the  ma- 
cbhie  from  said  premises,  and  put  the  said 
boxes  in  the  same  condition,  in  which  they 
were  at  the  time  we  took  charge  of  them." 

The  evidence  in  the  case  shows  that  the 
machine  did  fulfill  the  guaranties  thus  men- 
tioned in  the  contract.  The  evidence  upon  that 
subject  was  introduced  by  the  defendant  in 
error.  The  plalntifF  in  error  Introduced  no 
evidence  upon  the  subject,  whether  the  ma- 
chine fulfilled  the  guaranties  or  not,  upon  the 
ground,  assumed  by  the  club,  that  it  was 
purely  optional  with  the  club  whether  it  pur- 
chased the  machine  or  not,  and  therefore  It 
made  no  difference  whether  the  guaranties 
were  fulfilled  or  not.  For  this  reason  It  la 
claimed  by  plaintiff  In  error  that  the  court 
erred  in  allowing  the  defendant  In  error  to 
produce  any  evidence  to  show  that  the  guar- 
anties were  fulfilled.  We  are  of  the  opinion 
that  there  was  no  error  In  this  regard.  The 
contract  expressly  provides  that  the  purchase 
price  of  the  machine,  to  wit,  $1,800.00,  was 
payable  on  October  1,  1895,  "provided  the 
machine  fulfills  the  guaranties  herein  given." 
Inasmuch  as  the  guaranties  were  fulfilled,  the 
plaintiff  In  error  was  bound  to  pay  for  the 
machine  on  October  1,  1895,  except  so  far  as 
the  provision  of  the  contract  making  it  pay- 
able on  that  date  is  modified  and  changed  by 
the  subsequent  part  of  the  contract. 

The  subsequent  part  of  the  contract  pro- 
vides as  follows:  "We  also  agree  that  in  case 
the  machine  proves  unsatisfactory  for  any 
other  cause  than  those  above  stated,  we  shall 
remove  It  from  said  premises,  replacing  the 
boxes  in  the  same  condition  in  which  they 
were  when  we  entered  the  premises,  and  It 
shall  be  optional  with  the  said  Union  League 
Club  to  accept  and  pay  for  the  machine  or 
not,  as  it  may  please,  on  the  date  above  speci- 
fied." If  the  machine  proved  to  be  unsatis- 
factory for  any  other  cause  than  that  it  did 
not  fulfill  the  guarantie.s  named,  then  de- 
fendant in  error  was  required  to  remove  it, 
and  the  option  was  not  an  option  to  take  and 
pay  for  the  machine  or  not,  as  plaintiff  In 
error  should  please,  but  it  was  an  option  to  ac- 
cept and  pay  for  the  machine  or  not,  "as  It 
may  please,  on  the  date  above  specified"— that 
is,  on  October  1,  1805.  In  other  words,  if 
the  machine  was  not  satisfactory  for  any 
other  cause  than  the  nonfulfillment  of  the 
guaranties,  then  the  plaintiff  In  error  had  the 
option  not  to  accept  or  pay  for  it  on  October 
1,  1895;  but  there  is  no  statement  In  the  con- 
tract that  it  was  not  to  pay  for  It  at  all. 


The  provisions  of  the  contract  show  that  the 
machine  was  to  be  tried  and  tested  in  ordo' 
to  determine  whether  It  would  fulfill  the 
guaranties  or  not,  and  In  order  to  determine 
whether  It  was  unsatisfactory  or  not  from 
some  other  cause  than  the  nonfulfillment  of 
the  guaranties.  This  is  shown  by  such  pro- 
visions as  that  the  club  was  to  furnish  a  solid, 
floor  on  which  to  stand  the  machine,  and  the 
work  was  to  be  done  at  such  hours  as  not  to 
Interrupt  the  bustaiess  of  the  club.  In  case  It 
became  necessary  to  test  the  machine  at 
some  period  beyond  Octol>er  1,  1895,  then  the 
club  was  relieved  from  the  obligation  to  ac- 
cept and  pay  for  it  at  that  date. 

Counsel  refers  to  the  case  of  Goodrich  t. 
VanNortwick,  43  111.  445,  In  support  of  his 
contention  that  proof  upon  the  question  of  the 
fulfillment  of  the  guaranties  was  improperly 
admitted  by  the  court.  But  that  case  is  not 
on  all  fours  with  the  case  at  bar.  There  the 
contract  was  in  relation  to  the  sale  and  pur- 
chase of  a  fanning  mill  to  dean  wheat,  and 
it  was  agreed  that  "If  the  mill  suited  ap- 
pellee, and  answered  the  purpose,  he  was  to 
keep  it,  otherwise  It  was  to  lie  returned  with- 
in thirty  days  from  the  time  the  purchase 
was  made  and  the  money  was  to  be  refund- 
ed." And  it  was  there  held  that  "the  terms  of 
the  agreement  were  that  if  it  suited  and  an- 
swered the  purpose.  It  is  manifest  that  It 
was  required  to  answer  both  requirements. 
If  it  did  not  suit  appellee,  then  he  had  the 
right  to  rettu:n  the  proper^,  and  he  was  by 
the  terms  of  the  contract  to  be  the  sole  judge 
of  whether  It  suited  him." 

Counsel  also  refers  hi  support  of  his  posi- 
tion upon  tills  branch  of  the  case  to  the  case 
of  Low  v.  Pardee,  48  111.  466,  where  the  con- 
tract was,  "If  Low  did  not  like  the  planter 
he  was  to  return  it,  and  nothing  was  to  be 
paid." 

In  the  case  at  bar  there  is  no  such  pro- 
vision as  that  plaintiff  in  error  was  to  have 
the  option  not  to  accept  and  pay  for  the  re- 
frigerating machine  unless  it  suited  the  club 
or  it  liked  it.  On  the  contrary,  the  club  was 
to  pay  for  the  machine  If  It  fulfilled  the  guar- 
anties, and  If,  for  any  cause  other  than  the 
nonfulfillment  of  the  giuranties,  the  machine 
was  unsatisfactory,  the  club  had  a  certain  op- 
tion. The  very  fact  that  there  was  to  be 
some  other  cause  than  the  nonfulfillment  of 
the  guaranties  shows  that  the  club  did  not 
have  an  arbitrary  option  to  reject  the  ma- 
chine. The  proof  that  the  machine  fulfilled 
the  guaranties  was  necessary  in  order  to  show 
that,  if  the  machine  was  not  satisfactory,  It 
must  have  been  from  some  other  cause  than 
the  fallm-e  to  fulfill  the  guaranties.  There- 
fore the  evidence  upon  this  subject  was  prop- 
erly admitted  by  the  court.  It  was  the  duty 
of  the  club  to  show  what  the  cause  was  which 
was  claimed  by  It  to  establish  the  unsatis- 
factory character  of  the  machine. 

There  are  authorities  which  hold  that 
"where  one  party  agrees  to  do  a  thing  to  the 
satisfaction  of  another,  and  the  excellence 
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of  tbe  work  is  a  matter  of  taste,  sncb,  for  in- 
stance, as  a  portrait,  bust,  suit  of  clotbes, 
dramatic  play,  or  a  partlcnlar  piece  of  fur- 
nltBre,  the  employer  may  reject  it  without 
assigning  any  reason  for  his  dissatisfaction." 
But  where  tbe  matter  involved  is  not  one  of 
"taste,  fancy,  or  Judgment,  but  of  common 
experience,  such  as  an  ordinary  job  of  me- 
chanical work,  or  tbe  quality  of  .material,  a 
different  rule  applies,  and  In  such  cases  the 
law  will  say  that  what  in  reason  ongbt  to 
satisfy  a  contracting  party  does  satisfy 
bim."  21  Am.  &  Eng.  Bncy.  of  Law  (1st 
Bd.)  p.  714,  note  2.  Thus,  in  Wood  Reaping 
and  Mowing  Machine  Go.  v.  Smith,  50  Mlcb. 
569,  15  N.  W.  008,  45  Am.  Rep.  57,  it  was 
said:  "The  cases  where  the  parties  provide 
that  the  promisor  is  to  be  satisfied,  or  to  that 
effect,  are  of  two  classes;  and  whether  the 
partlcnlar  case  at  any  time  falls  within  the 
one  or  the  other  must  depend  on  the  spe- 
cial circumstances,  and  the  question  must 
be  one  of  construction.  In  tbe  one  class  the 
right  of  decision  Is  completely  reserved  to 
tbe  promisor,  and  without  being  liable  to 
disclose  reasons  or  account  for  bis  course. 
•  •  •  The  cases  of  this  class  are  generally 
such  as  involve  tbe  feelings,  taste,  or  sensi- 
bility of  tbe  promisor,  and  not  those  gross 
conMderatlons  of  operative  fitness  or  mechan- 
ical utility  which  are  capable  of  being  seen 
and  appreciated  by  others.  *  •  •  In 
the  other  class  tbe  promisor  is  supposed  to 
undertake  that  be  will  act  reasonably  and 
fairly,  and  found  bis  determination  on 
grounds  which  are  Just,  and  sensible,  and 
from  thence  springs  a  necessary  Implication 
that  bis  decision  In  point  of  correctness  and 
the  adequacy  of  the  grounds  of  it  are  open 
considerations  and  subject  to  the  Judgment 
of  Judicial  triers."  Daggett  v.  Johnson,  49 
Vt  345;  Hartford  Sorghum  Manf.  Co.  v. 
Brush,  43  Vt.  528;  Duplex  Safety  Boiler  Co. 
V.  Garden,  101  N.  Y.  387. 

In  Keeler  v.  Clifford,  165  111.  544,  46  N.  E 
248,  where  the  contract  provided  that  cer- 
tain work  was  to  be  done  to  the  satisfaction 
of  the  employer,  It  was  said  (page  549,  165 
111.,  and  page  249,  46  N.  B.):  "Where  a  con- 
tract is  required  to  be  done  to  the  satisfac- 
tion of  one  of  tbe  parties,  the  meaning  nec- 
essarily Is  that  it  must  be  done  in  a  man- 
ner satisfactory  to  the  mind  of  a  reasonable 
man.  The  plain  construction  of  the  contract 
in  this  regard  Is  that  the  work  was  to  be 
completed  in  accordance  with  the  contract, 
In  such  a  manner  that  appellant,  as  a  rea- 
sonable man,  ought  to  be  satisfied  with  It 
In  the  nature  of  things,  it  would  rarely  bap- 
pen  that  a  contract,  abandoned  or  uncom- 
pleted by  one  party,  would  be  fulfilled  to  the 
satisfaction  of  the  other  party  thereto." 

But  let  it  be  admitted  that  tbe  plalnUff  in 
error  had,  under  the  contract,  an  option  to 
be  exercised  in  an  arbitrary  way,  and  accord- 
ing to  its  own  Judgment,  either  to  accept 
and  pay  for  the  machine,  or  not  to  accept 
and  pay  for  it,  still  the  question  remains 


whether  or  not  the  machine  was  kept  and 
used  so  long  by  the  club  that  It  was  bound 
to  accept  and  pay  for  it.  The  case  seems 
to  have  been  tried  upon  tbe  theory  that,  al- 
though the  machine  may  have  been  rejected 
at  one  time  by  the  plaintiff  In  error,  yet  that 
plaintiff  in  error  had  the  right  to  take  back 
its  rejection,  and  keep  tbe  machine.  It  was 
left  by  the  instructions  to  the  Jury  to  deter- 
mine the  question  of  fact  whether  plain- 
tiff In  error  accepted  tbe  machine,  and  in 
determining  this  question  they  were  author- 
ized by  tbe  instructions  to  take  into  consid- 
eration, in  connection  with  all  the  other  evi- 
dence bearing  upon  tbe  question,  any  con- 
duct on  tbe  part  of  the  plaintiff  in  error 
which,  when  reasonably  considered  In  the 
light  of  all  the  other  evidence  in  the  case 
bearing  upon  the  question  of  acceptance, 
would  show  an  acceptance  of  tbe  machine; 
and  they  were  told  that  If  the  conduct  of 
the  plaintiff  in  error,  when  reasonably  con- 
sidered In  the  light  of  all  the  other  evidence 
bearing  upon  the  question  of  acceptance, 
showed  an  acceptance  of  the  machine  by  the 
plaintiff  in  error,  the  defendant  in  error  was 
entitled  to  a  verdict.  These  instructions  are 
complained  of  by  the  plaintiff  in  error,  but 
without  reason,  because  instructions  of  the 
same  character  were  asked  by  the  plaintiff 
In  error.  For  Instance,  the  court  gave  for 
the  plaintiff  in  error,  and  at  its  request,  an 
instruction  numbered  3,  which  said  to  the 
Jury:  "If  from  the  evidence  you  believe 
that  tbe  club  never  did  promise  to  purchase 
and  pay  for  tbe  machine,  and  did  not  retain 
and  use  the  machine  for  such  length  of  time 
and  under  such  circumstances  as  to  amount 
to  an  election  to  purchase  the  machine,  then 
you  should  find  for  the  defendant."  By  this 
instruction  tbe  question  of  fact  was  left  for 
tbe  determination  of  the  Jury  whether  plain- 
tiff in  error  retained  and  used  the  machine 
for  such  a  length  of  time  and  under  such 
circumstances  as  to  amount  to  an  election  to 
purchase  it.  Upon  this  question  of  fact  the 
Jury  found  in  favor  of  defendant  in  error, 
and  tbe  finding  is  conclusive  upon  this  court. 
There  was  some  evidence  Introduced  by  the 
plaintiff  In  error  tending  to  show  that  the  club 
merely  retained  and  kept  possession  of  the 
machine  as  a  favor  to  defendant  in  error,  be- 
cause It  was  requested  by  defendant  in  error 
to  do  so,  upon  tbe  ground  that  its  rejection 
and  removal  would  Injure  the  defendant  in 
error  in  its  business,  and  would  be  made  use 
of  by  its  business  competitors  to  Its  injury. 
Proof  was  introduced  by. defendant  In  error 
contradicting  this  testimony  on  the  part  of 
plaintiff  in  error.  The  Instructions  given  left 
the  question  to  the  Jury  to  determine,  and 
they  have  found  the  fact  in  favor  of  the  de- 
fendant In  error.  For  Instance,  the  fourth  in- 
struction given  for  plaintiff  in  error,  and  at 
its  request,  was  as  follows:  "If  from  the  evi- 
dence you  believe  tbat  the  club  never  agreed 
to  purchase  the  machtaie  In  question,  but  or- 
dered it  taken  out,  and  tbat  the  plaintiff's 
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agent  requested  the  club  to  retain  the  ma- 
chine in  its  position  and  make  such  use  of  It 
as  the  club  might  see  fit,  and  stated  that  such 
retention  should  not  prejudice  the  club,  or  its 
right  to  reject  the  maclilne,  or  words  to  tliat 
effect,  and  that  pursuant  to  such  request  and 
upon  such  condition  only  the  club  allowed  the 
machine  to  remain  in  its  position  and  made 
use  of  It,  such  retention  or  use  would  not  bind 
the  club  to  purchase  or  pay  for  the  machine, 
and  you  should  find  for  the  defendant." 

Some  other  objections  are  urged  against  the 
Instructions  given  and  refused,  and  some  other 
criticism  is  made  of  the  action  of  the  trial 
coiurt  in  admitting  evidence.  But  all  these 
objections  grow  out  of  the  general  claim, 
made  by  plaintiff  in  error,  that,  under  the 
terms  of  this  contract.  It  had  an  arbitrary  op- 
tion to  reject  and  refuse  to  pay  for  the  ma- 
chine if  It  chose  to  do  so,  and  whenever  It 
chose  to  do  so,  without  reference  to  the  ques- 
tion whether  there  was  any  good  reason  or 
cause  for  its  rejection  of  the  maclilne  and  re- 
fusal to  pay  for  it  or  not.  As  we  hold,  for 
the  reasons  above  stated,  that  such  is  not  the 
correct  interpretation  of  the  contract,  it  is  un- 
necessary further  to  consider  the  other  objec- 
tions made,  wliich  are  not  here  discussed. 
There  was  no  error  In  the  giving  or  refusal  of 
Instructions,  or  admission  or  exclusion  of  evi- 
dence, which  tended  In  any  way  to  Injure 
the  plaintiff  in  error,  hi  view  of  the  interpreta- 
tion here  given  to  the  agreement,  and  In  view 
of  the  manner  In  which  the  case  was  tried 
and  submitted  to  the  Jury. 

The  Judgment  of  the  Appellate  Ck>urt  Is 
affirmed.    Judgment  affirmed. 


(204  111.  82) 

FOWLER  V.  FOWLEB  et  al. 

(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

SPECIFIC  PERFORMANCE  —  DESCRIPTION  OF 
PROPERTY  —  CONSIDERATION  —  BILL  —  SUP- 
FICIBNCY---AMBNDMBNT— FAILURE  TO  VERI- 
FY—AUTHORITY OF  AGENT— JURISDICTION. 

1.  Amendments  to  a  verified  bill  need  not  be 
sworn  to  when  they  merely  amplify  a  state- 
ment in  the  bill. 

2.  When  an  amended  bill  is  demurred  to,  the 
amendments  cannot  be  objectionable  on  the 
groimd  that  they  are  unverified,  as  the  demur- 
rer admits  their  truth. 

3.  By  demurring  to  an  amended  bill,  respond- 
ent is  estopped  from  claiming  that  certain  letters 
attached  as  exhibits  were  not  a  part  of  the  bill. 

4.  In  an  action  by  a  daughter  against  her 
father  and  others  for  specific  performance  of  a 
contract  entered  into  by  exchange  of  numerous 
letters,  it  appeared  that  the  letter  from  the 
father  agreeing  to  convey  the  property  referred 
to  the  daughter  by^her  given  name  only,  but 
the  letter  accepting  the  offer,  together  with  oth- 
er "letters,  all  written  by  the  daughter's  attor- 
ney, referred  to  the  daughter  by  her  full  name. 
Held,  that  the  letters  sufficiently  established  com- 
plainant's identity  as  the  person  to  whom  the 
offer  was  made. 

5.  In  a  suit  by  a  daughter  against  her  father 
and  others  to  enforce  specific  performance  of  a 
contract  entered  into  by  means  of  a  number  of 
letters  between  the  father  and  the  daughter's 
attorney,  the  bill  alleged  that  a  letter  from  the 

f  1.  See  Equity,  vol.  11,  Cent  Dig.  {  616. 


father  offered  to  convey  the  property  for  a  stated 
price,  and  the  attorney's  letter  in  response  stat- 
ed that  the  daughter  would  take  the  property  at 
the  price  named,  "on  account  of  the  indebted- 
ness which  exists  between  yourself  and  her." 
It  was  further  alleged  that  the  father  was  in- 
debted to  the  daughter  in  a  sum  exceeding  the 
agreed  price  of  the  property.  Held,  that  the  bill 
sufficiently  alleged  that  the  purchase  price  wag 
to  consist  of  a  credit  on  the  indebtedness,  and 
was  not  to  be  paid  in  cash. 

6.  The  bill  in  a  suit  by  a  daughter  against  her 
father  and  his  sister  to  enforce  specific  perform- 
ance of  the  father's  contract  to  convey  realty 
alleged  that  the  father,  being  indebted  to  the 
daughter,  agreed  to  convey  to  her  certain  realty 
for  an  agreed  price,  to  be  credited  on  bis  in- 
debtedness. It  was  further  alleged  that,  instead 
of  conveying  as  agreed,  the  father  conveyed  to 
his  sister,  who  took  with  knowledge  of  the  pre- 
vious agreement  and  fraudulently,  and  tor  the 
purpose  of  depriving  the  daughter  of  the  prop- 
erty. Held  to  state  a  cause  of  action  for  specific 
performance  ggainst  the  sister. 

7.  While  an  application  for  specific  perform- 
ance is  addressed  to  the  discretion  of  the  court, 
nevertheless,  where  a  valid  contract,  which  is 
fair  and  unobjectionable,  is  shown,  the  court 
is  bound  to  ^ive  the  relief  sought. 

8.  In  a  suit  by  a  daughter  against  her  father 
and  others  to  compel  specific  performance  of  a 
contract  entered  into  by  correspondence  between 
the  father  and  the  daughter's  attorney,  it  ap- 
peared that,  in  a  letter  from  the  father,  he  of- 
fered, for  a  certain  consideration,  to  assign  "my 
interest  in  my  mother's  estate."  In  the  reply 
accepting  the  proposition,  the  attorney  asked  for 
a  legal  description,  and  the  father  replied  that 
the  attorney  could  go  to  the  probate  record  and 
get  numbers  of  the  property.  Held,  that  the  de- 
scription of  the  property  was  capable  of  being 
rendered  certain,  so  as  to  justiqr  specific  per- 
formance. 

9.  Where  a  father  agreed  to  convey  land  to 
his  daughter  at  an  ((greed  price,  to  I>e  credited 
on  an  indebtedness  due  from  him  to  her.  the 
consideration  was  sufficient  to  justify  specific 
performance. 

10.  A  bill  to  enforce  specific  performance  of  a 
contract  made  in  complainant's  behalf  by  her 
attorney  was  not  demurrable  because  not  al- 
leging that  the  attorney  was  authorized  in  writ- 
ing. 

11.  Where  an  offer  to  sell  land  was  accepted 
by  the  attorney  of  the  prospective  purchaser,  it 
was  not  necessary  to  tlie  validity  of  the  contract, 
as  against  the  seller,  that  the  attorney  should 
have  been  authorized  in  writing. 

12.  In  a  suit  to  enforce  specific  performance, 
the  vendor  lived  in  a  different  state,  and  was 
not  personally  served;  but  it  was  alleged  that, 
after  the  execution  of  the  contract  sought  to 
be  enforced,  the  land  had  been  conveyed  to  a 
resident,  who  took  with  knowledge,  and  fraudu- 
lently intending  to  deprive  complainant  of  the 
benefits  of  the  contract,  and  the  bill  prayed 
that  this  resident  purchaser  be  required  to  con- 
vey to  complainant.  Held,  that  the  court  had 
jurisdiction  to  compel  a  conveyance  by  the  per- 
son holding  the  title,  even  though  it  was  with- 
out jurisdiction  to  make  a  decree  against  the 
nonresident  vendor. 

Appeal  from  Circuit  Court,  Cook  (Jounty; 
BIbrldge  Hanecy,  Judge. 

Suit  by  Edna  I.  Powler  against  Harriet 
Fowler  and  others.  Prom  an  order  sustain- 
ing a  demurrer  to  the  amended  bill,  com- 
plainant appeals.    Reversed. 

This  Is  a  bill  originally  filed  on  December 
5,  1901,  in  the  circuit  court  of  Cook  county 
by  the  appellant,  Edna  I.  Fowler,  against  the 
appellee  Harriet  Fawler  and  Charles  H. 
Fowler  and  Bernard  Fowler,  for  the  purpose 
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of  enforcing  the  specific  performance'  of  a 
contract  alleged  to  be  embodied  in  certain 
letters  wblcb  passed  between  Charles  H. 
Fowler  and  the  attorney  of  appellant.  The 
appellant,  Edna  I.  Fowler,  Is  the  daughter  of 
Charles  H.  Fowler,  and  Harriet  Fowler  is  her 
aunt  (her  father's  sister),  and  Bernard  Fow- 
ler is  her  grandfather  (her  father's  father). 
To  the  bill,  as  originally  filed,  the  letters 
in  question  were  not  attached  as  exhibits. 
The  original  bill  was  demurred  to,  and  the 
demurrer  .was  sustained.  On  February  15, 
1902,  the  bill  was  dismissed  as  to  Bernard 
Fowler,  the  grandfather.  On  February  20, 
1902,  appellant,  by  leave  of  court,  filed  an 
amended  bill,  to  which  13  letters  which  pass- 
ed between  Charles  H.  Fowler  and  the  attor- 
ney of  appellant  were  attached  as  exhibits. 
Harriet  Fowler  filed  a  general  and  special 
demurrer  to  the  first  amended  bill,  which 
was  sustained  by  the  court.  Cliarles  H. 
Fowler  lived  at  Benton  Harbor,  Mich.,  and 
publication  was  made  as  to  liim  as  a  nonresi- 
dent, but  he  was  not  personally  served.  Har- 
riet Fowler  lives  in  Cook  county,  and  was 
personally  served  with  process.  Appellant 
also  lives  in  Cook  county,  IlL 

On  October  23,  1902,  the  appellant,  by 
leave  of  court,  filed  a  second  amended  bill, 
to  which  the  three  letters  hereinafter  men- 
tioned, dated  September  26,  September  9(^ 
and  October  7, 1901,  were  attached  as  Exhib- 
its 1,  2,  and  8.  The  second  amended  bill  was 
sworn  to  by  appellant's  solicitor.  Harriet 
Fowler  filed  a  general  and  special  demun-er 
to  the  second  amended  bill,  which  was  sus- 
tained, and  appellant  took  leave  to  amend; 
the  amendment  being  filed  to  the  second 
amended  bill  on  January  12,  1903.  A  general 
and  special  demurrer  was  filed  by  Harriet 
Fowler,  not  only  to  the  second  amended  bill, 
but  also  to  the  amendments  to  the  second 
amended  bill.  The  court  below  sustained 
the  demurrer  to  the  second  amended  bill  and 
the  amendments  thereto,  and  the  appellant 
elected  to  stand  by  her  bill.  Thereupon  the 
second  amended  bill,  as  amended,  was  dis- 
missed for  want  of  equity,  and  execution  or- 
dered to  issue  in  favor  of  the  defendant  Har- 
riet Fowler  for  her  costs.  The  present  appeal 
is  prosecuted  from  such  decree  of  dismissal. 

The  second  amended  bill  alleges  that  on 
September  26,  1901,  Charles  H.  Fowler  was 
seised  In  fee  of  the  following  real  estate  in 
Cook  county.  111.,  to  wit:  An  undivided  one- 
sixth  Interest  in  the  southerly  25  feet  of  the 
easterly  one-half  of  the  souttierly  50  feet  of 
lot  85  in  Ellis'  East  addition  to  Chicago;  also 
the  southerly  one-half  of  lot  11,  being  the 
southerly  41  feet  of  said  lot  11  of  the  county 
clerk's  subdivision  of  lots  83,  84,  85,  86,  and 
87  in  Ellis'  East  addition  to  Chicago;  also 
the  north  6%  feet  of  lot  82  and  the  south 
20  feet  of  lot  83  in  Kenwood  subdivision.  In 
section  2,  township  38  north,  range  14  east; 
that  said  real  estate  comprised  and  was  the 
entire  Interest  in  real  estate  in  Chicago,  ac- 
quired by  Charles  H.  Fowler  through  the  es- 


tate of  his  mother,  deceased;  that  on  said 
date  Charles  H.  Fowler  likewise  owned  an 
Interest  in  other  real  estate  in  Cook  county, 
known  as  the  Hayford  elevator  property; 
that  on  said  date  Charles  H.  Fowler  made 
a  written  proposition  for  the  sale  to  appellant 
of  all  said  property  at  $8,000,  including  $4,- 
600  for  his  interest  in  the  Chicago  real  estate 
acquired  from  the  estate  of  his  deceased 
mother,  "which  Is  the  real  estate  first  herein 
described,  and  $3,600  for  said  Hayford  eleva- 
tor property";  tliat  a  copy  of  said  proposi- 
tion is  attached  to  the  bill,  marked  "Exhibit 
1";  that  said  proposal  was  accepted  by  ap- 
pellant by  letter  addressed  to  Charles  H. 
Fowler,  dated  September  30,  1901,  a  copy  of 
which  Is  attached  to  the  bill  and  made  a 
part  thereof,  marked  "Exhibit  2^;  that,  at 
the  time  of  making  said  contract,  Charles 
H.  Fowler  was  and  still  is  a  resident  of  St 
Joseph,  Berrien  county,  Mich.;  that  he  was 
Indebted  to  appellant  at  the  dates  of  said  let- 
ters in  the  sum  of  about  $16,000  for  the  pro- 
ceeds of  property  belongtag  to  appellant,  sold 
by  him,  which  he  retained  in  his  possession, 
of  which  about  $11,500  still  remains  due  and 
unpaid  to  appellant;  that  by  the  letter  of 
September  30,  1901,  appellant  agreed  to  pay 
for  the  real  estate  so  contracted  to  be  con- 
veyed to  her  by  Charles  H.  Fowler  by  giving 
him  credit  on  said  indebtedness  for  the  pur- 
chase price  set  by  him  upon  the  property; 
that  Charles  H.  Fowler  thereafter  wrote  a 
letter,  dated  October  7, 1901,  a  copy  of  which 
Is  attached  to  the  bill,  marked  "Elxhibit  3," 
and  made  a  part  thereof,  and  thereby  re- 
quested tliat  the  appellant's  attorney  procure 
the  description  of  the  real  estate,  and  pre- 
pare a  warranty  deed  conveying  the  same  to 
appellant;  that  appellant  thereafter  caused 
said  deed  to  be  prepared  and  sent  to  Charles 
H.  Fowler  for  execution,  and  requested  him 
to  execute  the  same  and  return  It  for  record; 
that,  In  all  of  said  dealings,  appellant  acted 
by  her  attorney,  Arthur  W.  Underwood,  and 
expressly  authorized  and  directed  all  of  the 
acts  and  correspondence  her^nbefore  set 
forth. 

The  bill  further  alleges  that  since  October 
7,  1901,  Charles  H.  Fowler  has  conveyed  to 
appellant.  In  accordance  with  his  agreement, 
bis  Interest  In  the  property  known  as  the 
Hayford  elevator  property,  and  appellant  has 
given  him  credit  on  said  Indebtedness  for  $3,- 
500  agreed  upon  between  them,  leaving  still 
due  and  unpaid  to  appellant  from  Charles  H. 
Fowler  the  sum  of  about  $11,500;  that  ap- 
pellant has  been  at  all  times  since  the  mak- 
ing of  said  agreement  and  is  still,  ready  and 
willing,  and  has  already  offered,  and  hereby 
again  oCFers,  to  give  Charles  H.  Fowler  cred- 
it upon  said  indebtedness  for  the  sum  of  $4,- 
500  in  consideration  of  the  conveyance  to  ap- 
pellant of  the  real  estate  first  in  the  amend- 
ed bin  described;  that  appellant  has  request- 
ed him  to  make  such  conveyance  to  her  as 
agreed,  but  he  has  continually  refused  and 
neglected,  and  still  refuses,  to  make  said  con- 
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reyanee;  that  appellant  has  always  been 
ready  and  willing  to  comply  with  the  terms 
of  the  agreement  on  her  part;  that  she  has 
caused  to  be  prepared,  and  sent  to  Charles 
H.  Fowler  for  execution,  a  proper  deed  of 
conveyance  In  due'  form;  that  he,  as  appel- 
lant Is  informed  and  believes,  has  executed 
said  deed,  but  thus  far  has  refused  and  neg- 
lected to  turn  over  said  deed  of  conveyance, 
and  still  refuses  and  neglects  to  do  the  same; 
that  Harriet  Fowler  was  advised,  of  all  said 
transactions  and  agreements  between  Charles 
H.  Fowler  and  appellant,  as  and  when  the 
same  occurred,  afld  well  knew  that  be  had 
agreed  to  convey  to  appellant,  and  appellant 
had  agreed  to  receive  and  pay  for,  as  afore- 
said, said  one-sixth  Interest  In  the  premises 
above  described,  at  the  price  of  fl,500,  and 
that  he  was  largely  Indebted  to  appellant, 
and  had  already  executed  a  deed  of  said 
premises  to  appellant,  and  was  prepared  to 
carry  out  the  transactions  on  his  part,  yet 
that  Harriet  Fowler,  for  the  purpose  of  de- 
frauding appellant  out  of  the  value  of  said 
premises,  and  preventing  her  from  acquiring 
title  thereto,  and  enabling  Charles  H.  Fowler 
to  escape  from  his  said  agreement,  and  'to 
convert  into  money  property  agreed  to  be 
conveyed  to  appellant,  conspired  and  confed- 
erated together  with  Charles  H.  Fowler  and 
with  Bernard  Fowlef,  being  the  agent  of 
Harriet  Fowler  In  that  behalf,  and  on  or 
about  October  28,  1901,  took  from  Charles 
H.  Fowler  a  conveyance  of  said  one-sixth  in- 
terest held  by  him  in  the  premises  hereinbe- 
fore described;  that  said  conveyance  under- 
took to  transfer  to  Harriet  Fowler  the  title 
to  said  premises;  that  said  deed  has  been 
placed  on  record  in  the  recorder's  office  of 
Cook  county,  and  thereby  Charles  H.  Fowler 
and  Harriet  Fowler  have  conspired  to  make 
a  pretended  and  fraudulent  transfer  of  the 
title  held  by  Charles  H.  Fowler  to  Harriet 
Fowler;  that  Charles  H.  Fowler  has  received 
from  Harriet  Fowler  in  payment  of  said 
fraudulent  transfer  $1,000  in  cash,  and  $3,500 
In  notes,  signed  by  Harriet  Fowler  and  by 
her  agent,  Bernard  Fowler,  payable  to  the 
order  of  Charles  H.  Fowler,  ail  being  negoti- 
able, and  that  Harriet  Fowler  pretends,  in 
consideration  of  the  transaction  between  her- 
self and  Charles  H.  Fowler,  It  was  agreed 
that  the  latter  should  turn  over  to  appellant 
the  consideration  so  paid  by  Harriet  Fowler 
to  Charles  H.  Fowler  for  the  said  fraudulent 
conveyance;  that  all  of  said  transaction  was 
designed  as  a  conspiracy  and  a  sham,  for  the 
purpose  of  Interfering  with,  and  preventing 
the  completion  of,  the  bona  fide  agreement 
between  appellant  and  Charles  H.  Fowler  for 
the  purchase  of  said  premises;  that  all  said 
steps  were  taken  by  said  Harriet  Fowler 
with  full  knowledge  of  appellant's  rights  and 
dealings  in  the  premises,  and  with  full  knowl- 
edge that,  by  reason  of  the  agreement  be- 
tween appellant  and  Charles  H.  Fowler,  ap- 
pellant was  and  Is  the  equitable  owner  of 
said  premises;   that  Ciiarles  U.  Fowler  was 


and  still  Is  insolvent,  and  unable  to  pay  his 
debts,  and  that  his  financial  condition  was 
at  all  times  well  known  to  Harriet  Fowler; 
that  said  transaction  was  made  with  the  de- 
sign to  prevent  appellant  from  securing  title 
to  said  property,  or  recovering  compensation 
for  the  injury,  loss,  and  damage  done  to  ber; 
that  all  said  steps  taken  by  Harriet  and 
Charles  H.  Fowler  were  fraudulent  and  void 
as  agahist  appellant;  that  Harriet  Fowler 
holds  the  title  to  said  premises  as  trustee  for 
appellant,  and  that  the  pretended  conveyance 
from  Charles  H.  Fowler  to  Harriet  Fowler 
ought  to  be  canceled  and  set  aside  as  a  fraud 
upon  appellant,  and  that  defendant  should 
be  compelled  to  convey  said  premises  to  ap- 
pellant In  accordance  with  the  contract  of 
.purchase  aforesaid;  and  that  appellant  of- 
fers to  produce  in  open  court  the  letters  be- 
fore referred  to,  etc. 

The  bill  prays  that  Charles  H.  and  Harriet 
Fowler  be  made  defendants  and  required  to 
answer,  the  oath  being  waived;  that  said 
pretended  conveyance  from  Charles  H.  Fow- 
ler to  Harriet  Fowler  may  be  canceled,  an- 
nulled, and  set  aside  as  fraudulent  and  void 
as  against  appellant,  and  that  the  rights  of 
said  Harriet  Fowler  thereunder  may  be  de- 
clared' and  held  to  be  void  and  of  no  force 
and  effect;  that  the  title  held  by  Harriet 
Fowler  may  be  decreed  to  be  held  by  her  as 
trustee  for  appellant,-  and  that  she  be  de- 
creed to  release  the  same  to  appellant;  that 
Charles  H.  Fowler  may  be  decreed  to  spe- 
cifically perform  said  agreement,  and  to  make 
and  deliver  to  appellant  a  deed  of  convey- 
ance to  said  premises,  appellant  being  ready 
and  willing  and  hereby  offering  to  specifically 
perform  said  contract  upon  her  part  by  cred- 
iting him  upon  his  indebtedness  to  her  with 
the  sum  of  $4,500,  agreed  upon  as  the  con- 
sidemtion  of  said  conveyance,  upon  receipt  of 
proper  conveyance  of  said  premises;  and  that 
appellant  may  have  such  other  and  further 
relief  as  equity  may  require,  etc 

The  amendments  to  the  second  amended 
bill  merely  Inserted  the  sum  of  $11,500  as  the 
indebtedness,  Instead  of  the  sum  of  about 
$15,000,  and  Inserted  attached  copies  of  five 
additional  letters,  numbered-  B^hlblts  from  1 
to  4,  Inclusive,  and  Exhibit  8.  The  eight 
letters  referred  to  In  the  second  amended  bill, 
and  the  amendments  to  It,  are  as  follows: 

A  letter  dated  Benton  Harbor,  MIcb.,  Sep- 
tember 13,  1001,  signed  by  C.  H.  Fowler, 
and  addressed  to  Arthur  W.  Underwood, 
Esq.,  Chicago,  to  wit: 

"Your  letter  of  the  12th  at  hand  and  care- 
fully noted.  I  say  to  yon  as  I  told  Eidna  I 
would  do,  -which  Is  as  follows:  I  would  as- 
sign my  Interest  In  my  mother's  estate  and 
my  equity  In  the  elevator  property  to  my 
father  for  hcv  benefit.  Whatever  is  got  out 
of  the  two  properties  wonid  go  to  ber.  This 
I  am  ready  to  do  and  have  been.  As  to  sign- 
ing over  to  her  without  any  price  set  or 
agreed  on,  I  don't  think  there  is  any  law  that 
can  make  me  do  It    All  I  want  Is  to  be  pru- 
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tected  and  make  the  property  pay  what  there 
la  really  in  it.  The  estate  has  been  held  by 
my  father  for  three  years.  All  the  heirs 
have  confidence  in  him  to  handle  to  get  the 
most  out  of  it.  I  am  ready  at  any  time  to 
assign  to  him  for  Edna's  interest,  which  she 
rons  no  risk  in  getting.  Any  one  has  a  right 
to  assign  his  property  for  the  benefit  of  his 
creditors.  I  am  ready  to  make  such  papers 
at  any  time.  As  to  signing  the  papers  yoa 
sent  over,  I  will  not  do  unless  a  satisfac- 
tory price  set,  then  I  will  turn  orer,  but  no 
other  way." 

A  letter  dated  September  16,  1901,  signed 
by  Arthur  W.  Underwood  and  addressed  to 
Charles  ^.  Fowler  at  Benton  Harbor,  Mich., 
as  follows,  to  wit: 

"Tour  letter  of  the  13tta  la  at  hand  and  eon- 
tents  carefully  noted.  I  have,  since  receiv- 
ing it,  consulted  with  your  daughter.  Miss 
Edna  Fowler,  and  beg  to  state  in  reply,  as 
follows: 

"Miss  Fowler  would  prefer  that  such  prop- 
erty or  Interests  in  property  as  she  may  re- 
ceive from  you  should  be  transferred  directly 
to  herself,  and  not  placed  on  trust  with  any 
other  person  for  her  benefit  This  Is  not  for 
the  reason  that  she  lacks  confidence  in  your 
father  or  in  yourself,  or  any  other  person,  but 
being  now  of  age  she  feels  that  it  is  her 
duty,  as  well  as  her  right,  to  manage  her  own 
affairs,  and  she  would  much  prefer,  and  will 
insist,  that  any  transfer  for  her  benefit  be 
made  to  herself. 

"Yon  Indicate  In  your  letter  that  upon  an 
agreement  as  to  price  you  would  see  no  spe- 
cial objection  to  carrying  out  the  proposal 
made  by  me,  even  though  the  terms  were  not 
exactly  followed.  Of  course  this  is  a  sug- 
gestion along  the  line  which  we  were  nat- 
urally ready  to  consider.  I  should  be  glad 
to  have  you  advise  me  by  return  mall  as  to 
what  you  consider  a  satisfactory  price  for 
the  property  interests  of  which  mention  has 
already  been  made.  I  might  say  that  Miss 
Fowler  tells  me  you  have  offered  to  transfer 
your  Interest  In  your  mother's  estate  for 
the  sum  of  $3,000.00,  and  that  the  Interest 
which  you  have  In  the  elevator,  being  a  dif- 
ference between  the  contract  price  of  ?7,- 
500.00  under  which  it  is  now  held  and  the 
debt  of  $4,000.00  owed  by  you  to  the  vendor. 
Is  approximately  $3,500.00.  Kindly  advise 
me  by  return  mall,  as  already  stated,  what 
yon  are  willing  to  do  in  the  matter  of  price. 
We  will  give  you  a  prompt  answer,  and  If 
we  cannot  get  together,  beg  to  assure  yon 
that  there  will  be  no  delay  In  getting  at  some 
conclusion  one  way  or  another.  This  is  said 
not  by  way  of  threat,  but  in  appreciation 
of  the  spirit  in  which  your  letter  is  written, 
and  to  advise  you  that  negotiations  will  be 
carried  on  in  a  corresponding  spirit  if  you 
promptly  comply  with  our  reasonable  re- 
quest." 

Also  A  letter  dated   September  23,  1901, 
signed  G.  H.  Fowler,  and  addressed  to  A.  W. 
Underwood,  of  Chicago,  111.,  as  follows: 
68  N.E.— 27 


"As  soon  as  I  can  get  values  of  property  in 
neighborhood  of  ours,  will  tell  you  what  I 
will  be  willing  to  price  It  at.  I  never  offered 
my  interest  for  $3,000.00  to  any  one.  Will 
write  you  as  soon  as  I  hear." 

A  letter  dated  September  24,  1901,  signed 
by  Arthur  W.  Underwood,  and  addressed  to 
C.  H.  Fowler,  of  Benton  Harbor,  Mich.,  as 
follows: 

"I  have  your  letter  of  September  23,  and 
note  Its  contents.  I  shall  expect  a  further 
answer  as  early  as  you  can  possibly  get  the 
facts  In  your  possession.  I  don't  sapposc; 
yon  will  want  to  make  us  the  same  offer  you 
have  made  to  other  people,  but  the  informa- 
tion I  have  Is  very  definite  as  to  your  of- 
fer of  $3,000.00.  However,  that  Is  a  matter 
which,  as  already  stated,  does  not  bind  you 
in  dealing  with  us.  Blindly  let  us  hear  from 
you,  as  requested." 

Also  a  letter  dated  Benton  Harbor,  Mich., 
September  26,  1001,  signed  by  G.  H.  Fowler, 
and  addressed  to  A.  W.  Underwood  of  Chi- 
cago, HI.,  as  follows: 

"Your  letter  came  to  hand  and  noted. 
Would  soy  I  am  willing  to  assign  over  to 
Edna  my  interest  in  my  mother's  estate  (the 
Chicago  real  estate)  at  $4,500.00.  The  ele- 
vator, 13,500.00,  subject  to  Sldwell's  lien,  in 
all  $8,000.00.  I  never  offered  any  one  my 
Interest  in  the  estate  for  $3,000.00.  This 
price  is  much  less  than  It  was  purchased  for 
many  years  ago.  If  this  satisfactory,  I  am 
ready  to  assign  any  time." 

Also  letter  dated  September  30,  1901,  sign- 
ed by  A.  W.  Underwood,  and  addressed  to 
Charles  H.  Fowler,  Benton  Harbor,  Mich.,  as 
follows: 

"In  answer  to  your  letter  of  recent  date, 
I  beg  to  say  that  your  proposition  Is  accepted 
by  Miss  BJdna  Fowler,  upon  condition  that 
she  is  furnished  with  Instruments  satisfac- 
torily vesting  in  her  the  title  to  the  property 
which  you  mention.  Will  yon  kindly  forward 
to  me  the  legal  description  of  the  property 
in  which  yon  are  Interested,  Including  both 
the  elevator  property  and  the  real  estate 
which  formerly  belonged  to  the  estate  of  your 
mother  and  In  which  you  are  now  interested. 
I  exi>ect  It  will  be  necessary,  in  order  to 
cover  all  possible  controversy,  that  you  give 
to  Miss  Fowler  an  assignment  of  the  con- 
tract which  you  hold  for  the  purchase  of  the 
elevator  property  and  of  your  Interest  In  the 
lease  and  contract  of  sale;  also  that  you 
give  her  a  quitclaim  deed  covering  the  prop- 
erty by  Its  legal  description.  In  regard  to 
the  estate  of  your  mother,  I  think  we  should 
have  an  assignment  of  the  Interest  which 
you  hold,  and  also  the  conveyance  of  your 
undivided  interest  in  the  real  estate  held  by 
the  estate,  describing  It  by  Its  legal  descrip- 
tion. If  you  will  furnish  me  the  propw  de- 
scription of  the  real  estate  and  dates  of  the 
contracts  referred  to,  together  with  the  names 
of  the  parties  to  the  contracts,  so  that  I  can 
properly  draw  assignments  of  the  same,  I 
should  be  glad  to  put  them  In  shape.    Miss 
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Fowler  will  take  the  property  at  the  price 
named  by  you,  to  wit,  $8,000.00,  on  account 
of  the  Indebtedness  which  exists  between 
yourself  and  her." 

Also  a  letter  dated  Benton  Harbor,  Octo- 
ber 7,  1901,  signed  by  C.  H.  Fowler,  and  ad- 
dressed to  A.  W.  Underwood  of  Chicago, 
111.,  as  follows: 

"Tonr  message  came  to  hand.  You  can  go 
to  the  probate  records  and  get  numbers  of 
the  property,  3622  Lake  ave.  I  do  not  know 
the  numbers.  It  Is  the  second  door  nortb, 
forty  feet  front,  and  4561  Lake  ave.  Tou  can 
make  warranty  deed  to  Edna  for  the  undi- 
vided one-sixth  Interest  By  going  to  Mr. 
Sidwell's  office  you  can  get  copy  of  my  con- 
tract with  blm;  also  lease,  which  I  assign 
to  Edna.  Consideration  of  the  first  to  be 
$4,500.00;  the  elevator  property,  $3,500.00; 
Edna  assuming  the  conditions  of  the  con- 
tract This  can  be  done  as  well  as  waiting 
until  father  gets  the  numbers  for  me.  You 
will  find  the  records  of  the  estate  of  Martha 
Fowler  filed  some  time  about  January  1, 
1898." 

Also  a  letter  dated  October  8,  1901,  signed 
by  Arthur  W.  Underwood,  and  addressed  to 
Charles  H.  Fowler,  Benton  Harbor,  Mich.,  as 
follows: 

"I  have  your  letter  of  the  7th,  and  will  Im- 
mediately take  up  the  matter  of  papers  and 
get  the  whole  thing  closed." 

Arthur  W.  Underwood  and  J.  A.  Bloom- 
Ingston,  for  appellant  Alfred  D.  Biddy  and 
James  A.  FuUenwider,  for  appellees. 

MAGRUDER,  J.  (after  stating  the  facts). 
1.  The  first  ground,  upon  which  appellee 
seeks  to  sustain  the  decree  of  the  lower  coiurt. 
Is  that  the  amendments  to  the  second  amend- 
ed bill  were  not  sworn  to.  It  is  said  that 
inasmuch  as  the  second  amended  bill  was 
sworn  to,  the  amendments  to  it  should  also 
have  been  sworn  to.  The  fact  that  a  bill 
is  verified  by  affidavit  does  not  necessarily 
deprive  the  complainant  of  the  benefit  of  an 
amendment.  Amendments  to  bills  in  chan- 
cery are  allowed  with  great  liberality,  in  fur- 
therance of  Justice,  until  the  proofs  are  clos- 
ed, when  the  bill  la  not  under  oath,  but  great- 
er caution  is  exercised  in  regard  to  amend- 
ments to  bills  where  they  are  sworn  to.  A 
complainant  is  imdoubtedly  estopped  from  so 
amending  his  bill  as  to  contradict  facts 
which  he  has  sworn  to  as  positively  true, 
unless  he  can  clearly  show  the  court  that 
the  statement  was  made  In  mistake.  But 
when  an  amendment  only  enlarges  and  am- 
plifies a  statement  in  the  bill,  it  may  be 
made  without  being  sworn  to.  Marble  v. 
Bonhotel,  35  111.  240;  Gregg  v.  Brower,  67 
111.  625;  Booth  v.  WUey,  102  111.  84.  Of 
such  a  character  were  the  amendments  here 
made.  Appellee  demurred  to  the  amend- 
ments to  the  second  amended  bill,  as  well  as 
to  the  second  amended  bill  itself,  and  she 
thereby  admitted  all  the  statements  therein 


to  be  true.  This  being  so.  It  makes  no  dif- 
ference whether  an  affidavit  was  attached 
to  the  amendments  to  the  second  amended 
bfll  or  not.  There  can  be  no  necessity  for 
a  verification  of  the  facts  by  oath  when  such 
facts  are  admitted  by  the  adverse  party  upon 
the  record.  By  the  demurrer,  appellee  waiv- 
ed her  objections  to  the  second  amended 
bill  and  its  amendments  in  this  respect 
Keach  v.  Hamilton,  84  111.  App.  413.  Appel- 
lee is  also  estopped  from  claiming  that  the 
additional  letters  attached  as  exhibits  to  the 
amendments  were  not  made  a  part  of  the 
amended  bill,  because  the  demurrer  Is  a  de- 
murrer to  the  second  amended  bill  and  the 
amendments  thereto,  thereby  admitting  that 
the  letters  attached  are  included  In  the 
amendments  to  the  bill. 

2.  It  Is  claimed  by  appellee  that  the  sec- 
ond amended  bill,  either  with  or  without  the 
amendments  thereto,  does  not  show  an  agree- 
ment which  is  complete,   certain,   fair,   and 
just  in  all  its  parts,  so  as  to  entitle  appellant 
to  a  specific  performance  of  the  alleged  con- 
tract   Tryce  v.  Dittus,  199  111.  189,  65  N. 
E.  220.    Under  this  head  It  Is  said  that  the 
letter  of  September  26,  1901,  refers  to  "Ed- 
na," without  stating  what  Edna  is  meant 
The  very  next  letter,  dated  September  30, 
1901,  in  which  the  proposition,  contained  in 
the  letter  of  September  26th  is  accepted, 
states  as  follows:    "Your  proposition  is  ac- 
cepted by  Miss  Edna  Fowler."    A  prior  letter 
of  September  16,  1901,  written  to  Charles  H. 
Fowler,  refers  to  a  consultation  "with  your 
daughter,  Miss  Edna  Fowler."    This  and  oth- 
er parts  of  the  correspondence  clearly  indi- 
cate that  the  Edna  referred  to  is  the  appel- 
lant   In  the  letter  of  September  26.  1901, 
G.  H.  Fowler  expresses  his  willingness  "to 
assign  over  to  Edna  my  interest  in  my  moth- 
er's estate  (the  Chicago  real  estate)  at  $4,500.- 
00."    It  Is  said  that  the  words  "my  mother's 
estate"  make  the  description  of  the  real  es- 
tate uncertain  and  indefinite,  upon  the  al- 
leged ground  that  "there  is  no  such  govern- 
mental   subdivision    of   real    estate    as    'my 
mother's  estate.'"    Glos  v.  Wilson,  198  111. 
44,  64  N.  E.  734.    The  reference  to  O.  H. 
Fowler's  Interest  in  his  mother's  estate,  tak- 
en in  connection  with  other  letters  which  will 
be  hereafter  referred  to,  makes  the  descrip- 
tion of  the  real  estate  suiffldently  certain  and 
definite.    It  is  said,  also,  that  the  proposi- 
tions of  C.  H.  Fowler,  as  embodied  In  bis 
letters,  were  coupled  with  conditions.    One 
of  these  conditions  was  tliat  his  assignment 
of  his  interest  in  his  mother's  estate  and  of 
his  equity  In  the  elevator  property  should  be 
to  his  father,  Bernard  Fowler,  for  the  benefit 
of  his  daughter  Edna  I.  Fowler.    Subseqaent 
letters,  however,  show  that  he  did  not  insisit 
upon   having  the  conveyance  made  to    his 
father  in  trust  for  his  daughter,  because  he 
says  in  one  letter  that  he  will  assign  bis  in- 
terest directly  to  Edna  herself,  and  In   an- 
other letter  he  tells  her  attorney  to  make  out 
a  warranty  deed  for  the  undivided  one-sixtb 
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Interest  owned  by  him  In  his  mother's  es- 
tate directly  to  his  daughter  Edna.  The 
complaint  is  furthermore  made  that  in  the 
letter  of  September  26,  1901,  addressed  by 
Fowler  to  Underwood,  the  value  of  his  in- 
terest iu  bis  mother's  Chicago  real  estate  is 
placed  at  $4,500,  and  in  the  elevator  property 
at  $3,500,  subject  to  a  certain  lien,  making 
$8,000  In  all,  but  that  nothing  la  therein  sta^ 
ed  about  the  price  being  credited  upon  the 
indebtedness  claimed  by  appellant  to  be 
due  to  her  from  her  father,  and  that  there- 
fore the  presumption  is  that  the  price  was  to 
be  paid  in  cash,  and  not  in  property.  It  ap- 
pears, however,  from  the  letter  of  Septem- 
ber 30,  1901,  written  by  A.  W.  Underwood  to 
Charles  H.  Fowler,  that  the  following  state- 
ment is  made:  "Miss  Fowler  wUI  take  the 
proiierty  at  the  price  named  by  you,  to  wit, 
$8,000.00,  on  account  of  the  indebtedness 
which  exists  between  yourself  and  her." 
The  second  amended  bill,  and  the  amend- 
ments thereto,  allege  this  indebtedness  to  be 
$15,000,  or,  as  reduced  by  the  application 
thereto  of  $3,500,  the  agreed  valuation  of  the 
elevator  property,  to  be  $11,500,  and  this  al- 
legation as  to  the  amount  of  the  indebtedness 
is  admitted  to  be  true  by  the  demurrer.  It 
appears  from  the  allegations  of  the  bill,  and 
the  letters  thereto  attached,  that  Charles  H. 
Fowler  owed  his  daughter,  the  appellant, 
$15,000  for  money  which  he  had  obtained 
from  the  sale  of  her  property  and  failed  to 
turn  over  to  her.  In  part  settlement  of  this 
indebtedness,  he  agreed  to  turn  over  his  in- 
terest in  certain  elevator  property  at  Hay- 
ford,  and  the  one-sixth  interest  in  his  moth- 
er's estate,  consisting  of  land  on  Lake  av- 
enne,  in  Chicago,  to  the  appellant.  The  ne- 
gotiations between  appellant's  attorney  and 
Charles  H.  Fowler  ended  in  a  contract,  as 
shown  by  the  letters,  whereby  he  was  to  re- 
pay his  Indebtedness,  to  the  extent  of  $8,000, 
by  turning  over  his  interest  in  the  above- 
mentioned  property.  His  Interest  In  the  ele- 
vator property  was  actually  transferred  and 
assigned  to  his  daughter,  and  he  was  given 
credit  therefor  to  the  extent  of  $3,500  upon 
his  Indebtedness,  thereby  reducing  it  to  $11,- 
500.  We  think  the  letters  show  an  agree- 
ment upon  his  part  to  transfer  to  his  daugh- 
ter bis  one-sixth  interest  in  bis  mother's 
real  estate  In  Chicago  in  payment  of  an  ad- 
ditional $4,500  of  his  indebtedness,  and  to 
convey  said  interest  to  his  daughter  by  a 
warranty  deed.  This  deed,  according  to  the 
allegations  of  the  bill,  which  were  admitted 
to  be  true  by  the  demurrer,  was  actually 
drawn  up  and  sent  to  him  to  be  executed,  but 
he  refused  to  do  so.  Instead  of  conveying 
his  Interest  in  his  mother's  estate  to  his 
dangbter  in  accordance  with  the  agreement, 
he  conveyed  the  same  to  his  sister  Harriet 
Fowler,  although  being  insolvent  at  the  time, 
and  took  back  from  her  $1,000  in  cash  and 
$3,500  in  notes  signed  by  her  and  by  his 
father,  Bernard  Fowler,  and  payable  to  his 
own  order.    The  bill  alleges,  and  the  allega- 


tion la  admitted  by  the  demurrer  to  be  true, 
that,  when  Harriet  Fowler  took  this  convey- 
ance from  her  brother  Charles  H.  Fowler, 
she  knew  of  the  previous  agreement  he  had 
made  with  his  daughter  to  transfer  the  prop- 
erty to  the  latter.  It  is  also  alleged,  and  ad- 
mitted by  the  demurrer  to  be  true,  that  the 
transfer  to  Harriet  Fowler  was  a  fraud  as 
against  Edna  Fowler,  and  was  made  for  the 
purpose  of  depriving  her  of  the  property 
which  her  father  had  agreed  to  convey  to  her. 
This  bill  is  for  the  purpose  of  compelling  the 
specific  performance  of  the  contract  by  which 
Charles  H.  Fowler  agreed  to  convey  his  in- 
terest iK  his  mother's  estate  to  his  daughter 
in  consideration  of  receiving  a  credit  of 
$4,500  upon  his  indebtedness  to  her.  We 
are  unable  to  see  why  the  appellant  was  not 
entitled  to  the  relief  prayed  in  her  bill,  and 
will  only  notice  some  of  the  main  reasons 
why  appellee  tirges  that  the  trial  court  cor- 
rectly sustained  the  demurrer  to  the  bUl. 

3.  It  is  true  that  an  application  for  the  spe- 
cific i)erformance  of  a  contract  is  addressed 
to  the  sound  legal  discretion  of  the  court,  and 
that,  even  where  a  legal  contract  is  shown  to 
exist,  It  will  not  be  decreed  as  a  matter  of 
course.  Bowman  v.  Cunningham,  78  111.  48; 
Tryce  v.  Dlttns,  199  HI.  189,  65  N.  B.  220. 
But  the  discretion  of  the  court  in  such  cases 
must  be  exercised  according  to  settled  princi- 
ples of  equity,  and  not  arbitrarily.  Barrett 
V.  Geisinger,  178  111.  240,  53  N.  B.  576.  A 
court  of  equity  will,  as  a  matter  of  course, 
grant  the  specific  performance  of  a  contract 
for  the  conveyance  of  land,  where  it  Is  valid 
at  law,  fairly  entered  into,  and  unobjection- 
able in  any  of  its  features  which  address 
themselves  to  the  Judicial  discretion  of  the 
chancellor.  In  such  case  a  court  of  equity  Is 
equally  bound  with  a  court  of  law  to  grant 
the  appropriate  relief  when  properly  applied 
to  for  that  purpose.  McClure  v.  Otrlch,  118 
111.  320,  8  N.  B.  784;  8  Potoeroy's  Bq.  Jur. 
g  1405.  In  his  work  on  Equity  Jurisprudence, 
Pomeroy  says  (section  1404):  "The  granting 
the  equitable  remedy  is,  in  the  language  or- 
dinarily used,  a  matter  of  discretion,  not  of 
an  arbitrary  capricious  discretion,  but  of  a 
sound  Judicial*  discretion,  controlled  by  estab- 
lished principles  of  equity,  and  exercised  upon 
a  consideration  of  all  the  drcumstances  of 
each  particular  case."  It  is  well  settled  that, 
where  the  description  of  the  property  in  a  con- 
tract for  the  sale  of  real  estate  Is  uncertain, 
the  contract  will  not  be  specifically  enforced. 
Glos  V.  Wilson,  198  111.  44,  64  N.  B.  734; 
Hamilton  v.  Harvey,  121  Ul.  469,  13  N.  B. 
210,  2  Am.  St.  Rep.  118.  Where  land  is  the 
subject-matter  of  such  a  contract  It  should 
be  80  described  as  to  leave  no  uncertainty  as 
to  its  quantity,  shape,  and  location.  But  a 
written  contract  for  the  conveyance  of  land  is 
not  void  for  uncertabity  in  the  description  of 
the  land  sold  or  conveyed,  if,  from  the  words 
employed,  the  description  can  be  made  certain 
by  extrinsic  evidence  of  facts,  physical  condi- 
tions, measurements,  or  monuments  referred 
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to  In  the  deed.  Hayes  t.  O'Brien,  149  111. 
403,  37  N.  B.  73,  23  L.  H.  A.  555.  In  HamU- 
ton  V.  Harvey,  supra.  It  appears  that  a  con- 
tract, mentioned  In  a  case  therein  referred  to, 
described  certain  tracts  of  land  as  all  the  land, 
a  party  "owned  and  held  contracts  for  In  the 
township  of  Harrington,"  and  it  was  held  that 
this  description  was  sufficiently  certain,  it  be- 
ing there  said:  "The  maxim  Is,  'Id  certum 
est  quod  certum  reddl  potest.'  It  can  be 
shown  with  certainty  what  lands  he  owned, 
or  held  contracts  for,  in  these  boundaries." 
In  the  case  at  bar,  we  think  that  the  letters 
introduced  in  eyidence  show  a  sufficient  de- 
scription of  the  land  intended  to  be  conveyed. 
In  the  letter  of  September  13,  1901,  Charles 
H.  Fowler  says:  "I  would  assign  my  interest 
in  my  mother's  estate  and  my  equity  In  the 
elevator  property."  In  the  letter  of  Septemb« 
26,  1901,  he  says:  "I  am  willing  to  assign 
over  to  Edna  my  Interest  In  my  mother's  es- 
tate (the  Chicago  real  estate)  at  $4,500.00. 
The  elevator,  $3,500.00,  subject  to  Sldwell's 
lien,  in  all  $8,000.00.  •  *  *  If  this  is  sat- 
isfactory I  am  ready  to  assign  any  time."  In 
the  letter  of  September  30,  1901,  appellant's 
attorney  says:  "I  beg  to  say  that  your  propo- 
sition Is  accepted  by  Miss  Edna  Fowler,  upon 
condition  that  she  is  furnished  with  Instru- 
ments satisfactorily  vesting  in  her  the  title  to 
the  property  which  you  mention.  Will  you 
Idndly  forward  to  me  the 'legal  description  of 
the  property,  In  which  you  are  Interested,  in- 
cluding both  the  elevator  property  and  the 
real  estate,  which  formerly  belonged  to  the 
estate  of  your  mother,  and  in  which  you  are 
now  Interested?  ♦  »  ♦  Siiss  Fowler  will  take 
the  property  at  the  price  named  by  you,  to 
wit,  $8,000.00,  on  account  of  the  indebtedness 
which  exists  between  yourself  and  her."  In 
the  letter  of  October  7,  1901,  C.  H.  Fowler, 
In  answer  to  the  letter  asking  for  a  legal  de- 
scription of  the  property,  says  to  appellant's 
attorney:  "You  can  go  to  the  probate  records 
and  get  numbers  of  the  property,  3622  Lake 
avenue.  I  do  not  know  the  numbers;  it  Is 
the  second  door  north,  forty  feet  front,  and 
4561  Lake  avenue.  Ton  can  make  warrant 
deed  to  Edna  for  the  undivided  one-sixth  hi- 
terest  By  going  to  Mr.  Sldt^U's  office  you 
can  get  copy  of  my  contract  with  him.  Also 
lease,  which  I  assign  to  Edna.  Consideration 
of  the  first  to  be  $4,500.00;  the  elevator  prop- 
erty $3,500.00,  Edna  assuming  the  conditions 
Of  the  contract.  •  •  •  You  will  find  the 
records  of  the  estate  of  Martha  Fowler  filed 
some  time  about  January  1,  1898."  These 
letters  sufficiently  described  the  property,  so 
that  it  could  be  identified.  The  street  num- 
bers are  given,  and  the  records  of  the  estate, 
where  the  property  belonging  to  the  estate 
Is  described,  are  mentioned  as  the  proper 
source  for  the  ascertainment  of  the  legal  de- 
scription. It  is  apparent  that,  from  the  words 
employed  in  these  letters,  the  description  can 
be  made  certain,  so  that  the  contract  cannot 
be  regarded  as  void  for  uncertainty.  More- 
over, the  second  amended  bill  specifically  de- 


scribes certain  property  in  which  a  one-sixth 
Interest  was  owned  by  Charles  H.  Fowler  as 
being  located  in  Ellis'  East  addition  and  Ken- 
wood subdivision,  giving  the  numbers  of  the 
lots,  etc.,  and  alleges  that  such  interest  in 
the  property  so  described  was  the  Interest  in 
the  Chicago  real  estate  acquired  by  Charles 
H.  Fowler  In  bis  deceased  mother's  estate: 
and  this  allegation  is  admitted  by  the  donnr- 
rer  to  be  true. 

4.  It  is  said  by  the  appellee  that  there  was 
no  consideration  for  the  contract,  upon  the 
theory  that  "a  past  and  executed  considera- 
tion is  not  sufficient  to  sustain  a  new  contract 
based  thereon."  Here  there  was  not  a  past 
and  executed  consideration,  but  a  present 
and  new  consideration,  to  wit,  an  agreement 
to  release  a  portion  of  the  Indebtedness  of 
$15,000,  to  wit,  $8,000,  for  the  transfer  of 
real  estate  which  both  parties  agreed  to  val- 
ue at  $8,000.  The  agreement  to  release  $8,- 
000  of  this  indebtedness  was  clearly  a  suffl- 
clertt  consideration  upon  which  a  contract  of 
this  character  could  be  based.  Appellee  re- 
fers to  the  case  of  Davidson  v.  Burke,  143 
lU.  139.  32  N.  B.  514,  36  Am,  St  Rep.  367,  as 
sustaining  the  contention  that  the  present 
contract  is  without  a  valid  consideration. 
In  that  case  a  creditor  sought  to  release  a 
debtor  by  payment  of  one-half  of  his  indebt- 
edness. The  debtor  was  a  Joint  debtor,  and 
was  under  obligations  to  pay  the  full  amount 
The  promise  was  there  held  to  be  nudum  pac- 
tum, because  there  was  no  consideration  to 
support  it,  for  the  reason  that  an  agreement 
to  pay  one-half  of  an  obligation  would  not 
form  any  consideration  for  a  release  of  the 
whole,  and,  to  rdease  the  Joint  debtor,  the 
full  amount  must  necessarily  have  been  paid. 
The  case,  however,  has  no  t>earlng  here. 

5.  It  is  furthermore  contended  by  the  ap- 
pellee that  Arthur  W.  Underwood,  who  wrote 
the  letters  in  behalf  of  appellant  Is  not 
shown  to  have  had  any  written  authority  to 
represent  her,  or  to  make  any  propositions 
for  her.  The  bill  alleges  that  appellant  act- 
ed by  her  attorney,  Arthur  W.  Underwood, 
and  expressly  authorized  and  directed  all  of 
his  acts  and  corresiwndence.  This  allegatton 
of  the  bill  is  admitted  to  be  true  by  the  de- 
murrer. It  is  true  that  there  is  nothing  upon 
the  face  of  the  bill  to  show  whether  Under- 
wood was  authorized  in  writing  or  not  But 
it  will  not  be  presumed  that  Ms  authority 
was  a  mere  verbal  one,  and  within  the  stat- 
ute of  frauds,  because  the  bill  does  not  allege 
that  his  autliority  was  in  writing.  "The  ben- 
efit of  the  statute  of  frauds  as  a  defense  can 
be  taken  by  demurrer  only  when  it  affirma- 
tively appears  from  the  bill  that  the  agree- 
ment relied  upon  Is  not  evidenced  by  a  writ- 
ing duly  signed."  Hamilton  v.  Downer,  152 
IlL  651,  38  N.  B.  733.  Inasmuch  as  it  does 
not  affirmatively  appear  from  the  bill  In  this 
case  that  the  authority  of  Underwood  Is  not 
evidenced  by  a  writing  duly  signed,  the  stat- 
ute of  frauds  cannot  be  used  as  a  defense 
by  demurrer.     See,  also,  Speyer  t.  DesJar- 
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dins,  144  111.  641,  82  N.  E.  283,  36  Am.  St 
Hep.  473.  The  person  charged  In  the  con- 
tract for  the  sale  of  the  land  was  Charles 
H.  Fowler.  If  be  bad  sought  to  act  through 
an  agent,  such  agent  would  be  required  to 
sbow  written  authority.  But  in  tbe  present 
case  Underwood,  acting  in  behalf  of  appel- 
lant, was  merely  negotiating  a  settlement, 
and  Ms  principal  was  not  the  party  charged 
in  the  contract  to  transfer  the  land.  In  other 
words,  the  contract  for  sale  of  land  need 
dniy  be  signed  by  tbe  party  to  be  charged, 
wbieb  party  in  this  case  was  Charles  H. 
Fowler,  and  not  Edna  I.  Fowler.  If  Edna  I. 
Fowler  bad  accepted  orally  the  written  prop- 
osition of  Charles  H.  Fowler  to  transfer  tbe 
land  to  her  as  a  credit  upon  bis  indebtedness, 
it  would  be  snfflcient  to  satisfy  the  statute  of 
frauds.  FarweU  v.  Lowther,  18  111.  252; 
Ksmay  t.  Gorton,  Id.  483;  McConnell  t.  Brill- 
linrt,  17  111.  354,  65  Am.  Dec.  661. 

6.  The  main  ground,  however,  upon  which 
tbe  appellee  seeks  to  sustain  the  decree  of 
the  court  below,  Is  the  alleged  grotmd  that 
the  court  was  without  Jurisdiction  to  grant 
tbe  relief  prayed  for.  Tbe  contention  upon 
this  branch  of  the  case  is  tliat,  in  order  to 
decree  the  specific  performance  of  a  contract, 
a  c-ourt  of  equity  must  have  personal  Jurisdic- 
tion of  the  party  who  signed  the  contract, 
and  against  whom  performance  is  sought  to 
be  enforced.  In  other  words,  the  position 
taken  by  counsel  is  that  the  proceeding  for 
specific  performance  of  a  contract  is  an  ac- 
tion in  personam,  and  not  in  rem.  We  deem 
it  unnecessary,  for  tbe  purposes  of  this  deci- 
sion, to  discuss  tbe  question  whether  such  a 
proceeding  as  tbe  present  one  is  a  proceed- 
ing in  rem,  or  a  proceeding  in  personam,  or 
a  proceeding  partly  in  rem  and  partly  in  per- 
sonam. Charles  H.  Fowler  is  a  nonresident 
of  Illinois,  and  was  not  personally  served,  but 
was  only  brought  in  by  publication,  and  we 
are  inclined  to  think  that  a  decree  could  not 
be  entered  against  him  for  tbe  specific  per- 
formance of  the  contract  here  under  consid- 
eration. Hayes  v.  O'Brien,  149  111.  403,  37 
X.  E.  73.  23  L.  R.  A.  555;  Johnson  v.  Gibson, 
116  111.  294,  6.N.  B.  205;  Cloud  v.  Greasley, 
125  111.  313.  17  N.  E.  826.  In  the  case  at  bar, 
however,  the  title  to  this  property  is  in  Har- 
riet Fowler.  Tbe  bill  alleges  that  Charles 
H.  Fowler,  in  violation  of  tbe  contract  with 
his  daughter,  transferred  the  property  to  his 
sister  Harriet  Fowler,  and  that  she  had  full 
knowledge  of  the  contract  between  him  and 
appellant,  and  was  not  a  bona  fide  purchaser. 
One  part  of  tbe  prayer  of  the  second  amend- 
ed bUl  is  as  follows:  "That  the  title  held 
hy  said  Harriet  Fowler  may  be  decreed  to 
tie  held  by  her  as  a  trustee  for  your  oratrlx, 
and  tbat  she  be  decreed  to  release  tbe  same 
to  .vour  oratrlx."  Harriet  Fowler  was  a  nec- 
essary party  to  tbe  bill.  She  is  a  resident  of 
Cook  county,  and  the  land  in  controversy  is 
located  in  Cook  county.  The  court  has  be- 
fore It  the  party  who  holds  the  legal  title, 
and  can  order  the  transfer  of  that  title  by 


the  party  so  holding  it  to  appellant  for 
whom,  in  equity,  it  is  held  in  trust  In  1 
Story's  Equity  Jurisprudence  (12tb  Ed.)  f 
784,  it  Is  said:  "If  a  person  has  in  writing 
contracted  to  sell  land,  and  afterwards  re- 
fuses to  perform  bis  contract,  and  then  sells 
tbe  land  to  a  purchaser  with  notice  of  tbe 
contract  the  lattn  will  be  compelled  to  per- 
form tbe  contract  of  bis  vendor,  for  he 
stands  upon  tbe  same  equity;  and,  although 
he  is  not  personally  liable  on  the  contract, 
yet  he  will  be  decreed  to  convey  the  land  in 
the  same  manner  as  bis  vendor.  In  other 
words,  he  Is  treated  as  a  trustee  of  tbe  first 
vendee."  In  section  789  of  tbe  same  book,  it 
is  further  said:  "Tbe  general  principle  upon 
which  this  doctrine  proceeds  is  that  from  the 
time  of  the  contract  for  the  sale  of  the  land, 
the  vendor,  as  to  the  land,  becomes  a  trustee 
for  the  vendee,  and  the  vendee,  as  to  the  pur- 
chase money,  a  trustee  for  the  vendor,  who 
has  a  lien  upon  tbe  land  therefor.  And  ev- 
ery subsequent  purchaser  from  either,  with 
notice,  becomes  subject  to  the  same  equities 
as  the  party  would  be  from  whom  he  pur- 
chased." Here  Charles  H.  Fowler  contracted 
In  writing  to  sell  this  land  to  tbe  appellant, 
and  afterwards  refused  to  perform  his  con- 
tract, and  conveyed  the  land  to  his  sister 
Harriet  Fowler,  who  had  notice  of  the  con- 
tract. It  follows  that  Harriet  Fowler  can 
be  compelled  to  perform  the  contract  of  her 
vendor,  for  she  stands  upon  the  same  equity 
as  her  vendor,  Charles  H.  Fowler.  Although 
she  is  not  personally  liable  on  tbe  contract, 
she  will  be  decreed  to  convey  tbe  land  in  the 
same  manner  as  Charles  H.  Fowler  would  be 
compelled  to  convey  it  In  Pomeroy  on  Spe- 
cific Performance  (section  465)  it  is  said: 
"When  the  vendor,  after  entering  into  a  con- 
tract of  sale,  conveys  the  land  to  a  third  per- 
son, who  has  knowledge  or  notice  of  tbe  prior 
agreement  or  who  does  not  part  with  a  pe- 
cuniary consideration,  or  who  for  any  other 
reason  is  not  a  bona  fide  purchaser,  such 
grantee  takes  tbe  land  Impressed  with  the 
trust  In  favor  of  the  original  vendee,  and 
holds  it  as  trustee  for  such  vendee,  and  can 
be  compelled,  at  the  suit  of  the  vendee,  to 
specifically  perform  the  agreement  by  con- 
veying the  land  in  the  same  manner  and  to 
tbe  same  extent  as  the  vendor  would  have 
been  liable  to  do,  had  he  not  transferred  tbe 
legal  title;  and. such  grantee  Is  the  proper 
defendant  in  tbe  suit,  against  whom  to  de- 
mand the  remedy  of  a  conveyance."  Tbe 
doctrine  thus  announced  by  the  learned  au- 
thor fits  precisely  the  facts  of  this  case,  and 
Harriet  Fowler,  the  present  appellee,  is  tbe 
proper  defendant  against  whom  the  remedy 
of  a  conveyance  may  be  enforced.  In  Bry- 
ant V.  Booze,  55  Ga.  438,  It  is  held.  In  sub- 
stance, that  where  a  contract  for  the  sale  of 
real  estate  is  made,  and  subsequently  the 
vendor  conveys  to  a  third  party,  said  third 
party  knowing  of  the  prior  contract,  such 
third  party  takes  the  land  impressed  with  the 
trust  in  favor  of  the  original  vendee,  and 
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holds  it  as  trustee  for  such  Tendee,  and  can 
be  compelled,  at  the  suit  of  the  vendor,  to 
specifically  perform  In  the  same  manner  and 
to  the  same  extent  as  the  vendor.  We  do  not 
concur  in  the  contention  of  counsel  that  the 
court  below  was  without  Jurisdiction  to  de- 
cree a  specific  performance  against  appellee 
Harriet  Fowler,  even  though  it  was  without  | 
jurisdiction  to  enforce  the  decree  against 
Charles  H.  Fowler,  who  was  not  personally 
served  with  process. 

For  the  reasons  above  stated,  we  are  of 
the  opinion  that  the  court  below  erred  In 
sustaining  the  demurrer  to  the  second  amend- 
ed bU],  as  amended,  and  in  dismissing  the 
bill.  Accordingly  the  decree  of  the  circuit 
court  is  reversed,  and  the  cause  is  remanded 
to  that  court  for  further  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 
Reversed  and  remanded. 


(204  III.  306) 

SUBURBAN  R.  CO.  v.  CITT  OF  CHICAGO 
et  al. 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

MUNICIPAL  CORPORATIONS-STREET  RAILWAYS 
— FRANCHISES— MORTGAGE  OF  LEASEHOLD- 
NUISANCE— PARTIBa-WRIT  OF  ERROR— ES- 
TOPPEL. 

1.  Where  a  defendant  in  error,  whose  in- 
terests were  adverse  to  those  of  its  codefend- 
nnt  and  identical  with  those  of  plaintiff  in  error, 
did  not  assign  cross-error  on  a  question  not 
raised  by  plaintiff's  assignment  of  errors,  but 
argued  the  question  fully  in  its  brief,  such  de- 
fendant could  not,  after  an  adverse  decree,  sue 
out  an  original  writ  to  review  the  same  ques- 
tion, though  the  provision  in  Prac.  Act,  I  78 
(Starr  &  C.  Ann.  St.  1886  [2d  Ed.]  p.  3106,  c. 
110),  that  a  defendant  in  error  may  assign  cross- 
errors  be  construed  as  merely  permissive. 

2.  In  a  cross-bill  by  a  city  against  a  street 
railroad  and  its  lessee  to  compel  the  removal 
of  the  railroad  tracks,  the  right  to  maintain 
them  in  the  streets  having  expired,  a  mort- 
gagee of  tlie  leasehold,  who  is  not  in  possession 
thereof,  is  not  a  necessary  pai-ty,  as  the  suit  is 
in  substance  one  to  abate  a  nuisauce. 

Error  to  Circuit  Court,  Cook  County;  M. 
F.  Tuley,  Judge. 

Bill  by  the  Chicago  Terminal  Transfer 
Railroad  Company  against  the  city  of  Chi- 
cago and  the  Suburban  Railroad  Company, 
to  which  the  city  of  Chicago  filed  a  cross-bill 
making  the  ottier  parties  cross-defendants. 
From  a  decree  dismissing  the  original  bill 
and  finding  for  the  cross-complainant,  the 
Suburban  Railroad  Company  brings  error. 
Afllrmed. 

Clarence  A.  Knight  and  William  O.  Ad- 
ams, for  plaintiff  In  error.  Charles  M.  Walk- 
er, Corp.  Counsel,  and  William  H.  Sexton, 
Asst  Corp.  Counsel,  for  city  of  Chicago. 

MAGRUDER,  J.  On  April  9,  1902,  the 
Chicago  Terminal  Transfer  Railroad  Com- 
pany, one  of  the  defendants  in  error,  filed  its 
bill  in  the  circuit  court  of  Cook  county 
against  the  city  of  Chicago,  the  other  of  the 
defendants  in  error  herein,  and  the  Suburban 
Railroad  Company,  plaintiff  in  error  herein. 


praying  for  an  injunction  against  the  city  of 
Chicago  from  Interfering  with  '  the  railroad 
tracks  maintained  by  the  Chicago  Terminal 
Transfer  Railroad  Company  and  the  Sat>- 
urban  Railroad  Company  upon  the  west  side 
of  South  Fortieth  avenue  between  Taylor 
street  and  Randolph  street,  and  upon  Ran- 
dolph street  from  South  Fortieth  avenue 
west  to  Fifty-Second  avenue,  formerly 
known  as  "Robinson  Avenue,"  in  the  dty  of 
Chicago.  Answers  were  filed  to  the  bill  by 
the  city  of  Chicago  and  by  the  Suburban 
Railroad  Company. 

On  May  24,  1902,  in  said  suit,  the  city  of 
Chicago  filed  a  cross-bill  against  the  Chicago 
Terminal  Transfer  Railroad  Company,  the 
complainant  in  the  original  bill,  and  the  Sub- 
urban Railroad  Company,  codefendant  with 
the  city  of  Chicago  in  the  original  bill,  the 
cross-bill  of  the  city  praying  that  the  Chi- 
cago Terminal  Transfer  Railroad  Company 
and  the  Suburban  Railroad  Company,  who 
were  made  defendants  to  such  cross-bill, 
might  be  required  to  make  answer  not  un- 
der oath,  and  that  It  might  be  decreed  that 
all  the  rights  and  privileges  alleged  to  have 
been  granted  by  the  ordinances  passed  by 
the  l)oard  of  trustees  of  the  town  of  Cicero 
on  October  5,  1887,  and  on  November  5, 
1887,  as  set  forth  in  the  original  bill,  had 
been  forfeited,  and  had  ceased  and  determin- 
ed; and  tliat  the  track  upon  the  aforesaid 
portions  of  South  Fortieth  avenue  between 
Taylor  and  Randolph  streets,  and  upon  the 
portion  of  liandolph  street  between  South 
Fortieth  avenue  and  Fifty-Second  avenue, 
was,  and  did  constitute,  a  nuisance,  and  that 
said  nuisance  might  l>e  abated,  and  the  de- 
fendants to  the  cross-bill  be  ordered  to  re- 
move the  track.  Answers  were  filed  to  the 
cross-biil  of  the  city  by  the  two  railroad 
companies  above  named.  Replications  were 
filed  to  the  answers  in  iKith  the  original  and 
cross-suits. 

After  hearing  had,  the  circuit  court  of 
Cook  county  entered  a  decree  on  July  3, 1902, 
upon  the  original  bill  of  complaint  as  amend- 
ed, the  answers  thereto  and  replications,  and 
upon  the  cross-bill  of  the  city  and  the  an- 
swers thereto,  and  the  replications  and  the 
testimony  and  evidence,  and  therein  decreed 
that  the  original  bill  be  dismissed  for  want  of 
equity;  that  the  equities  of  the  case  were  with 
the  cross-complainant,  the  city  of  Chicago ;  and 
that  the  rights  of  the  two  railroad  companies 
to  maintain  and  operate  any  railroad  track 
or  tracks  upon  the  streets  above  named  had 
been  forfeited,  and  bad  ceased  and  deter- 
mined; and  it  was  also  In  said  decree  fur- 
ther ordered  that  the  cross-defendants,  the 
Chicago  Terminal  Transfer  Railroad  Com- 
pany and  the  Suburban  Railroad  Company, 
should  proceed  forthwith  to  remove  the 
tracks  then  maintained  by  them  upon  the 
portions  of  South  Fortieth  avenue  and  Ran- 
dolph street,  above  specified.  An  appeal  was 
prayed  from  the  decree  so  entered  by  the 
circuit  court  to  this  court,  but  the  appeal 
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was  never  perfected.  Subsequently,  howev- 
er, the  Chicago  Terminal  Transfer  Bailroad 
Company  sued  out  a  writ  of  error  from  this 
court  for  the  purpose  of  reviewing  the  de- 
cree 80  entwed  by  the  circuit  court. 

The  city  of  Chicago  and  the  Suburban 
Railroad  Company  were  defendants  in  error 
to  the  writ  of  error  so  sued  out  by  the  Chi- 
cago Terminal  Transfer  Railroad  Company, 
nie  suit  60  brought  to  this  court  by  writ 
or  error  was  argued  and  submitted  to  the 
court  at  the  October  term,  1902.  At  the 
February  term,  19<^  this  court  made  a  de- 
cision, and  filed  an  opinion  giving  the  rea- 
sons therefor,  affirming  the  decree  so  en- 
tored  by  the  circuit  court.    68  N.  E.  99. 

The  Suburban  Railroad  Company,  one  of 
the  defendants  in  error  in  the  proceeding  in- 
stituted In  this  court  by  the  Chicago  Ter- 
minal Transfer  Railroad  Company  as  above 
set  forth,  did  not  assign  any  cross-errors, 
although  by  its  counsel  it  appeared  and  filed 
a  brief  and  argued  the  cause,  taking,  in 
the  argument,  sul>stantially  the  same  posi- 
tions taken  by  the  Chicago  Terminal  Trans- 
fer Railroad  Company,  the  plaintiff  in  er- 
ror therein,  and  insisting  upon  a  reversal  of 
tlie  decree  so  rendered  by  the  drcuit  court 

Since  the  decision  so  made  by  this  court 
at  the  February  term,  1903,  the  Suburban 
Railroad  Company  has  sued  out  the  present 
writ  of  error  for  the  purpose  of  reviewing 
the  same  decree  entered  by  the  circuit  court 
on  July  3,  1902,  and  here,  in  this  proceeding, 
the  city  of  Chicago  and  the  Chicago  Terminal 
Transfer  Railroad  Company  are  defendants 
in  error.  The  record  now  brought  before 
us  by  the  present  writ  of  error  sued  out  by 
the  Suburban  Railroad  Company  is  the  same 
record  which  was  before  us  when  the  Chi- 
cago Terminal  Transfer  Railroad  Company 
sued  out  its  writ  of  error. 

The  merits  of  the  present  controversy  were 
decided  by  this  court  upon  the  former  hear^ 
ing  of  the  cause.  The  only  questions  which 
we  now  deem  It  necessary  to  consider  are 
these:  First,  whether  the  Suburban  Railroad 
Cbmpany,  having  been  a  defendant  in  er- 
ror when  the  case  was  here  before  upon  a 
writ  of  error  sued  out  by  the  Chicago  Ter- 
minal Transfer  Railroad  Company,  and  hav- 
ing failed  at  that  time  to  assign  any  cross- 
errors,  has  now  the  right  to  attack  the  decree 
of  the  circuit  court  entered  on  July  3,  1902, 
in  this  proceeding  brought  by  an  original 
writ  of  error;  and,  second,  whether  the  fail- 
ure of  the  city,  cross-complainant  below,  to 
make  the  Chicago  Title  &  Trust  Company, 
claimed  to  be  a  mortgagee  under  a  mortgage 
executed  by  the  Suburban  Railroad  Company, 
a  party  defendant  to  the  cross-bill,  is  such 
an  error  as  will  authorize  a  reversal  of  said 
decree  affirmed  upon  the  writ  of  error  sued 
out  by  the  Chicago  Terminal  Transfer  Rail- 
road Company  at  the  suit  of  the  Suburban 
Kailroad  Company  upon  the  present  writ  of 
error.  In  other  words,  the  two  questions 
bcre  to  be  considered  are,  first,  whether  a 


defendant  in  error  in  a  proceeding  brought 
to  this  court  by  a  writ  of  error,  who  neglects 
to  file  any  cross-errors,  has  the  right  there- 
after to  sue  out  an  original  writ  of  error 
for  a  review  of  the  decree  of  the  trial  court; 
and,  second,  whether,  under  the  circumstan- 
ces of  this  case  as  hereafter  stated,  the  de- 
cree of  the  circuit  court  should  be  reversed 
for  failure  to  make  the  mortgagee  above 
named  a  party  defendant  to  the  cross-bill. 

It  will  be  necessary  to  state  some  of  the 
facts,  in  order  to  understand  the  questions 
thus  arising  upon  the  present  record.  Un- 
der certain  ordinances  passed  by  the  town 
of  Cicero,  the  Chicago,  Harlem  &  Batavia 
Railway  Company  secured  the  right  to  lay 
down  railway  tracks  in  the  streets,  or  por- 
tions thereof,  above  described.  The  territory 
wherein  said  streets  run  subsequently  l>e- 
came  annexed  to  the  city  of  Chicago  after 
the  iMissage  of  the  ordinances  above  named. 
The  Chicago,  Harlem  St  Batavia  Railway 
Company  conveyed  all  its  property  to  the 
Chicago  &  Northern  Pacific  Railroad  Com- 
pany. In  Octolier,  1893,  or  thereabouts,  the 
Chicago  &  Northern  Pacific  Railroad  Com- 
pany made  a  mortgage  of  ail  of  Its  property 
to  the  Farmers'  Loan  &  Trust  Company  to 
secure  certain  bonds.  In  1805  the  Farmers' 
Loan  &  Trust  Company  filed  a  bill  in  the 
United  States  Circuit  Court  for  the  Northern 
District  of  Illinois  against  the  Chicago  & 
Northern  Pacific  Railroad  Company  to  fore- 
close said  mortgage,  and  in  said  proceeding 
one  A.  L.  Hopkins  was  appointed  receiver. 
On  May  19,  1896,  Hopkins,  the  receiver,  leas- 
ed the  diicago,  Harlem  &  Batavia  Railway 
Company,  which  appears  to  have  become 
vested  aa  above  stated  in  the  Chicago  & 
Northern  Pacific  Railroad  Company,  to  the 
present  plaintiff  in  error,  the  Suburban  Rail- 
road Company,  subject  to  the  performance  of 
all  the  obligations  of  the  owner  of  said  rail- 
road, to  wit,  the  Chicago  &  Northern  Pacific 
Railroad  Company,  to  the  municipalities 
through  which  the  road  extended.  Before, 
however,  the  receiver  made  this  lease  to 
the  Suburban  Railroad  Company,  the  Subur- 
ban Railroad  Company,  by  mortgage  dated 
March  2,  1896,  and  recorded  December  14, 
1896,  mortgaged  its  property  to  the  Chicago 
Title  &  Trust  Company  to  secure  certain 
bonds.  Subsequently,  on  June  20,  1890,  a 
decree  of  foreclosure  was  entered  by  the  fed- 
eral court,  foreclosing  the  mortgage  executed 
by  the  Chicago  &  Northern  Pacific  Railroad 
Company  to  the  Farmers'  Loan  &  Trust  Com- 
pany, and  ordering  a  sale  of  the  mortgaged 
property.  On  Noveml)er  17,  1896,  or  there- 
abouts, all  the  property  of  said  railroad  com- 
pany was  sold  under  said  decree  to  the  Chi- 
cago Terminal  Transfer  Railroad  Company 
above  mentioned,  subject  to  the  lease  so 
made  by  the  receiver;  and  possession  ap- 
pears to  tiave  been  delivered  on  July  1,  1897. 

It  thus  appears  that  by  purchase  at  a  fore- 
closure sale,  or  by  transfer  from  purchasers 
at  such  foreclosure  sale,  the  Chicago  Ter- 
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mlnal  Transfer  Railroad  Company  became 
owner  of  the  tracks  here  In  controversy,  or 
of  all  the  Interest  therein  of  the  Chicago 
&  Northern  Pacific  Railroad  Company,  sub- 
ject to  the  lease  executed  by  the  receiver 
to  the  Suburban  Railroad  Company  in  the 
foreclosure  proceeding.  The  Suburban  Rail- 
road Company  was  a  mere  tenant,  and  what- 
ever Interest  it  had  in  the  traclis  lying  in  the 
streets  above  mentioned,  or  in  the  rights 
and  privileges  granted  by  the  ordinances 
above  referred  to,  was  a  mere  leasehold  in- 
terest Therefore  the  mortgage  executed  by 
the  Suburban  Railroad  Company  to  the  Chi- 
cago Title  &  Trust  Company,  if  it  included 
these  tracks  at  all,  or  the  rights  granted  by 
and  under  the  said  ordinances,  was  a  mort- 
gage upon  a  mere  leasehold  Interest,  or  the 
interest  of  a  tenant  for  a  term  of  years. 

When  the  Chicago  Terminal  Transfer  Rail- 
road Company  filed  Its  original  bill  to  enjoin 
the  city  from  a  threatened  tearing  up  of  these 
tracks,  it  did  not  make  the  mortgagee  of  the 
leasehold  interest,  to  wit,  the  Chicago  Title 
&  Trust  Company,  a  defendant  to  its  bill, 
but  It  only  made  the  city  of  Chicago  and  the 
Suburban  Railroad  Company,  the  lessee,  de- 
fendants to  said  original  bill.  When  the  city 
of  Chicago  filed  its  cross-bill.  It  made  defend- 
ants to  that  cross-bill  the' parties  already  in 
court  by  reason  of  the  original  bill,  to  wit, 
the  Chicago  Terminal  Transfer  Railroad 
Company  and  the  Suburban  Railroad  Com- 
pany. The  city  did  not  make  the  Chicago 
Title  &  Trust  Company  a  defendant  to  its 
cross-bill,  and  thereby  bring  In  a  new  party, 
not  a  party  to  the  original  bill. 

First.  The  Suburban  Railroad  Company, 
when  a  defendant  in  error  In  this  court  under 
the  former  proceeding,  assigned  no  cross-er- 
rors, but  through  Its  counsel  filed  a  brief  and 
made  an  argument,  insisting  that  the  court 
below  had  erred  In  not  requiring  that  the 
Chicago  Title  &  Trust  Company,  alleged 
mortgagee  of  the  leasehold  interest,  be  made 
a  party  defendant  to  the  cross-bill.  In  its  ar- 
gument filed  in  the  {Hresent  proceeding,  the 
city  of  Chicago,  one  of  the  defendants  in  er- 
ror herein,  states  in  its  brief:  "The  present 
plaintiff  in  error  [the  Suburban  Railroad 
Company]  filed  an  elaborate  brief  herein, 
and  among  other  things  argued  at  great 
Ieng:th  that  the  decree  of  the  ch*cuit  court  was 
erroneous,  because  the  Ctucago  Title  &  Trust 
Company,  alleged  trustee,  was  not  made  a 
party  to  the  cross-bill  filed  by  the  city."  The 
Suburban  Railroad  Company,  plaintiff  In  er- 
ror in  this  proceeding,  also  states  through  its 
counsel  In  Its  brief  here  filed:  "We  directed 
our  argument  mostly  to  the  question  as  to 
whether  the  trustee  was  a  necessary  party." 

Upon  the  former  hearing,  the  present  plain- 
tiff in  error,  the  Suburban  Railroad  Com- 
pany, urged  upon  this  court  that  the  mort- 
gagee above  mentioned  should  have  beea 
made  a  party  defendant  to  the  cross-bill,  and 
seemed  to  take  the  ground  that  It  had  a  right 
to   make   this  point  without  assigning  any 


cross-errors.  Of  course,  no  croes-MTors  w«e 
assigned  by  the  city  of  Chicago  upon  the  for- 
mer hearing,  because  the  decree  below  bad 
been  In  favor  of  the  dty  of  Chicago,  and  it 
was  not  complaining  of  the  decree.  There- 
fore It  was  unnecessary  for  the  city  to  as- 
sign any  cross-error.  City  of  Chicago  v. 
Wehr,  165  III.  582,  46  N.  B.  725.  Upon  the 
former  hearing,  the  Chicago  Terminal  Trans- 
fer Railroad  Company  assigned  no  error  to 
the  effect  that  the  mortgagee  had  not  been 
made  a  party  to  the  cross-bill,  because  It  was 
itself  originally  guilty  of  the  same  error  by 
not  making  the  mortgagee  a  party  to  the  orig- 
inal bill.  It  appears  from  the  evidence  that, 
upon  the  trial  of  the  case  In  the  court  below, 
the  Chicago  Terminal  Transfer  Railroad 
Company  had  In  its  possession  and  introduced 
in  evidence  the  mortgage  or  trust  deed-  made 
by  the  Suburban  Railroad  Company  to  the 
Chicago  Title  &  Trust  Company. 

In  the  opinion  filed  by  this  court  when 
the  case  was  here  upon  the  former  hearing, 
we  said:  "A  suggestion  has  been  made  in 
the  briefs  and  arguments  In  this  court  that  a 
necessary  party  has  been  omitted.  There  is 
no  assignment  of  error  raising  the  question. 
The  complainant  in  the  bill  did  not  make  the 
alleged  mortgagee  of  the  lessee  a  party,  nor 
did  the  city  do  so  in  its  cross-bill.  While  the 
question  of  lack  of  necessary  parties  can  be 
raised  on  appeal,  though  not  raised  In  the 
court  below  (Gerard  v.  Bates,  124  111.  150,  16 
N.  E.  258,  7  Am.  St  Rep.  350),  still,  as  the 
record  Is  presented,  we  do  not  feel  called  up- 
on to  determine  whether  the  omitted  mort- 
gagee was  a  necessary  party  or  not."  The 
question,  then,  as  to  whether  the  mortgagee 
ought  or  ought  not  to  have  been  made  a  party 
defendant  to  the  cross-bill,  was  not  passed 
upon  by  this  court  at  the  former  hearing,  be- 
cause there  was  no  assignment  of  error  by 
any  of  the  parties  which  made  that  point  or 
embodied  that  contention.  Surely  the  Chi- 
cago Terminal  Transfer  Railroad  Company, 
not  having  assigned  as  error  the  failure  of 
the  city  to  make  the  mortgagee  a  party  de- 
fendant to  its  cross-bill,  is  estopped  from 
making  any  such  contention  now.  If  the  de- 
cree of  the  circuit  court  Is  now  reversed,  up- . 
on  the  application  of  the  Suburban  Railroad 
Company  imder  the  present  writ  of  error,  for 
failure  of  the  cross-complainant  to  make 
such  mortgagee  a  party  to  the  cross-bill,  such 
reA'ersal  will  inure  to  the  benefit  of  the  Chi- 
cago Terminal  Transfer  Railroad  Company, 
and,  notwithstanding  its  own  neglect.  It  will 
reap  the  benefit,  in  case  of  sucb  reversal,  of 
the  action  now  taken  by  the  Suburban  Rail- 
road Company. 

It  appears  that  the  Interests  of  the  Chicago 
Terminal  Trnnsfw  Railroad  Company  and  of 
the  Suburban  Railroad  Company  upon  this 
question,  and  upon  all  the  questions  involved 
In  this  case  are,  and  were  at  the  former 
hearing,  the  same.  The  two  railroad  com- 
panies upon  the  former  hearing  acted  togeth- 
I  er.    Their  interests  were  identicaL    Indeed, 
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the  former  opinion  filed  by  tbls  court  states 
that  the  city  of  Chicago,  one  of  the  defend- 
ants in  error  at  the  former  hearing,  filed  its 
motion  to  strike  the  briefs  of  the  Suburban 
Railroad  Company,  Its  codefendant  In  error, 
from  the  files,  on  the  ground  that  such 
briefs  were  not  in  defense  of  the  decree,  but 
were  In  aid  of  the  Chicago  Terminal  Trans- 
fer Kallroad  Company,  and  therefore  not 
proper  to  be  filed.  It  would  seem  to  be  un- 
just that  the  Suburban  Ballroad  Company 
should  be  permitted  to  insist,  before  tbls 
court  upon  one  hearing,  that  the  court  below 
erred  in  not  seeing  to  it  that  the  mortgagee 
was  made  a  party  to  the  cross-bill,  and,  when 
defeated  In  that  contention,  be  allowed  to 
make  the  same  point  upon  this  second  hear- 
ing, to  the  disturbance  of  the  decision  al- 
ready made.  Certainly  the  Suburban  Rail- 
road Company  could  have  assigned  a  cross- 
error  upon  the  former  hearing,  and  made  the 
contention  which  it  now  makes  in  the  pres- 
ent proceeding;  and  inasmuch  as  its  Interests 
were  Identical  with  those  of  the  Chicago 
Terminal  Transfer  Railroad  Company  upon 
the  former  hearing,  and  it  acted  with  the 
plaintiff  in  error  on  the  former  bearing,  it 
should  abide  by  the  result  already  reached. 
It  is  a  well-established  principle  in  pleading 
that  one  party  cannot  complain  of  an  error 
in  the  opposite  party  when  It  has  itself  first 
committed  the  same  error.  If  the  Chicago 
Title  &  Trust  Company,  as  mortgagee,  had 
such  an  Interest  in  these  tracks  that  it  was 
entitled  to  be  heard  upon  the  question  of 
their  removal,  then,  when  the  Chicago  Ter- 
minal Transfer  Railroad  Company  filed  its 
original  bill  to  enjoin  the  city  from  remov- 
ing them,  it  should  have  made  the  mortgagee 
a  party  to  the  proceeding.  Not  having  done 
so.  It  ought  not  to  be  allowed  to  complain 
that  the  city  in  its  cross-bill  did  not  make 
the  mortgagee  a  party;  and  the  Suburban 
Itailroad  Company,  occupying  a  position  iden- 
tical with  that  of  the  Chicago  Terminal 
Transfer  Railroad  Company,  ought  not  to  be 
allowed  to  complain.  If  the  Suburban  Rail- 
road Company,  upon  the  former  hearing, 
sought  to  make  the  point  aa  to  the  absence 
of  the  mortgagee  from  the  record  as  a  party, 
upon  the  ground  that  such  |K>int  could  be 
made  at  any  time  upon  appeal  or  writ  of  er- 
ror without  the  assignment  of  a  cross-error, 
then  tt  made  a  mistake  in  selecting  its  mode 
of  presenting  that  question  to  the  court  upon 
the  former  hearing,  and  ought  to  be  bound 
by  Its  selection  of  the  remedy  which  It 
tbongbt  proper  to  pursue. 

Counsel  for  the  present  plaintiff  in  error, 
tbe  Suburban  Railroad  Company,  claim  that 
the  question  here  under  consideration  has  al- 
ready been  passed  upon  by  tliis  court  in  the 
case  of  Page  v.  People,  99  111.  418.  The 
facts,  however.  In  the  Page  Case,  will  be 
found  upon  examination  to  be  very  different 
from  the  facts  In  the  case  at  bar.  In  tbe 
Page  Case,  the  original  writ  of  error  from  a 
judgment  of  the  county  court,  passing  upon 


an  objection  to  the  rendition  of  Judgment  in 
a  tax  case^  was  sued  out  from  tbe  Appellate 
Court  to  the  county  court  by  the  people  upon 
the  relation  of  the  collector.  At  that  time  it' 
is  said  that  the  Appellate  Court  had  Jurisdic- 
tion to  issue  a  writ  of  error  in  such  a  case. 
The  property  owner,  when  the  original  writ 
of  error  was  sued  out  by  the  collector,  was  a 
defendant  in  error  and  assigned  no  cross- 
error.  Subsequently  the  property  owner  sued 
out  an  original  writ  of  error,  not  from  the 
Appellate  Court,  but  from  this  court,  for  the 
purpose  of  reviewing  the  Judgment.  The 
Page  Case  was  not  a  case  where  the  defend- 
ant in  error  who  failed  to  assign  a  cross-er- 
ror was  such  defendant  in  error  in  the  same 
court  from  which  he  subsequently  sued  out 
an  original  writ  of  error.  Again,  it  does 
not  appear  In  the  Page  Case  that  the  same 
point  raised  by  the  subsequent  writ  of  error 
was  made  before  the  coiu't  upon  the  former 
writ  of  error.  But  in  the  case  at  bar  tbe 
same  point,  to  wit,  the  failure  to  make  the 
mortgagee  a  party  defendant  to  the  cross- 
bill, was  elaborately  argued  upon  the  first 
hearing  of  this  case,  and  the  present  conten- 
tion is  merely  a  repetition  of  the  arguments 
made  upon  the  former  hearing.  No  such 
state  of  facts  existed  in  the  Page  Case.  Nor  . 
did  it  appear  in  that  case  that  the  interests 
of  the  plaintiff  in  error  in  the  original  pro- 
ceeding were  Identical  with  tbe  interests  of 
the  defendant  In  error,  who  subsequently 
sued  out  an  original  writ  of  error. 

Section  78  of  the  practice  act  provides  that 
"In  all  cases  of  appeal  to  the  Supreme  Court 
or  Appellate  Court,  or  writ  of  error,  the  ap- 
pellee or  defendant  in  error  may  assign  cross- 
errors;  and  the  court  shall  dispose  of  tbe 
same  as  In  other  cases  of  assignment  of  er- 
ror." .  3  Starr  &  C.  Ann.  St  1896  (2d  Ed.)  p. 
3106,  c.  110.  While  we  have  no  disposition 
to  overrule  the  case  of  Page  v.  People,  su- 
pra, in  so  far  as  it  holds  that  the  words 
"may  assign  cross-errors"  are  merely  per- 
missive, and  that  a  defendant  In  error  can 
omit  to  assign  a  cross-error,  and  then  after- 
wards sue  out  a  writ  of  error  and  take  the 
case  up  a  second  time,  yet  we  are  disposed 
to  limit  the  doctrine  of  that  case  to  the  facts 
upon  which  the  statements  In  the  opinion 
are  based.  In  the  Page  Case  the  court  ex- 
pressly say  that  "if,  when  the  record  brought 
up  by  that  writ  was  before  that  court,  the 
question  raised  by  the  error  here  assigned 
•was  presented,  •  *  *  the  plea  is  good." 
(That  is,  that  the  party  was  estopped  from 
again  assigning  error  after  having  originally 
failed  to  assign  a  cross-error.) 

Second.  Even  if  it  be  admitted,  however, 
that  the  present  plaintiff  in  error,  the  Subur- 
ban Railroad  Company,  has  a  right  now  to 
make  the  point  here  under  consideration  up- 
on this  writ  of  error,  although  It  failed  to 
make  the  same  point  upon  the  former  hear- 
ing by  assigning  cross-error,  yet  we  are  not 
satisfied  that  it  was  necessary  to  make  the 
mortgagee  a  party  defendant  to  the  cross-bill. 
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The  cross-bill  was  substantially  a  bill  to 
abate  a  nuisance.  The  former  decision  of 
this  court  shows  that  the  right  of  the  rail- 
road companies  to  have  their  tracks  In  the 
portions  of  the  streets  already  mentioned  ex- 
pired In  1901.  The  original  bill  In  this  case 
was  not  filed  until  April,  1902.  The  owner 
of  the  privileges,  granted  by  the  ordinances, 
and  of  the  tracks  laid  in  the  streets,  was  the 
Chicago  Terminal  Transfer  Railroad  Com- 
pany. That  company  stood  In  the  position 
of  a  landlord,  or  owner  of  the  reversion.  The 
Suburban  Railroad  Company  was  a  mere 
tenant  of  the  Chicago  Terminal  Transfer 
Railroad  Company,  or  of  the  receiver  In  the 
foreclosure  suit  which  had  ended  In  a  sale. 
Both  the  owner  and  the  tenant  were  parties 
to  the  cross-bill  which  was  filed  for  the  pur- 
pose of  abating  the  nuisance.  In  case  of 
such  a  bill  It  is  the  party  that  is  in  possession 
and  obstructing  the  street  or  highway  by  a 
nuisance  who  is  the  proper  party  defendant 
to  such  a  bill.  The  nuisance  was  the  pres- 
ence of  the  tracks  in  the  public  streets  after 
all  right  to  keep  them  in  the  public  streets 
under  the  ordinances  of  the  city  had  expired. 
The  mortgagee,  the  Chicago  Title  &  Trust 
Company,  had  not  taken  possession  of  the 
tracks,  nor  was  it  exercising  any  of  the  privi- 
leges or  rights  granted  by  the  ordinances. 
The  parties  maintaining  the  obstruction  in 
the  streets  were  the  two  railroad  companies 
who  are  parties  to  this  proceeding,  and  not 
the  mortgagee.  If  the  mortgagee  had  com- 
menced a  proceeding  to  enforce  its  mortgage, 
and  had  taken  possession  of  the  tracks  and 
was  operating  the  railroad,  another  question 
might  arise;  but  no  such  question  is  here 
presented. 

It  is  shown,  in  the  opinion  akeady  filed,  that 
the  Suburban  Railroad  Company  had  no  right 
to  keep  Us  tracks  in  the  streets,  because  the 
ptTiod  for  which  the  city  had  granted  the 
r\?ht  80  to  operate  Its  tracks  In  the  streets 
had  expired  in  1901.  The  Suburban  Raikoad 
Company,  therefore,  had  no  interest  upon 
which  the  mortgage  could  take  ^ect  In 
Knopf  v.  Chicago  Real  Estate  Board,  173  111. 
196,  50  N.  E.  658,  it  appeared  that  the  omit- 
ted party  applied  to  the  cotirt  below  to  come 
In  and  be  made  a  party,  and  the  court  refused 
to  allow  him  to  do  so.  In  that  case,  and  In 
other  cases  referred  to  by  counsel  where  the 
courts  held  that  every  person  having  an  In- 
terest in  the  subject-matter  of  the  suit  shonid 
be  made  a  party,  it  appeared  affirmatively  that 
the  absent  party  did  hare  such  Interest.  Here, 
however,  it  affirmatively  appears  that  the 
Suburban  Raihroad  Company  had  no  right  to 
obstruct  the  streets  by  keeping  the  railroad 
tracks  in  them.  The  only  Interest  of  the  Sub- 
urban Railroad  Company  in  the  making  of  the 
mortgagee  a  party  to  the  proceeding  was  to 
subject  the  tracks,  so  far  as  it  owned  them, 
to  the  payment  of  the  mortgage  which  it  had 
given.  But,  as  all  its  interests  and  rights 
under  the  ordinances  and  in  the  streets  had 
expired,  it  possessed  no  interest  which  could 


be  subjected  to  the  payment  of  the  mortgage. 
The  Suburban  Railroad  Company  is  the  only 
party  here  complaining,  and  that  company  has 
no  right  to  complain  of  any  injury,  because  it 
has  no  property  right  which  can  be  injured. 
The  mortgagee,  the  Chicago  Title  &  Trust 
Company,  has  never  asked  to  be  made  a  party 
to  this  proceeding.  It  does  not  appear  here, 
nor  did  it  appear  in  the  court  below,  complain- 
ing that  its  rights  were  being  disposed  of  with- 
out its  presence.  If  It  has  any  interests  what- 
ever which  are  affected  by  the  decree  below, 
then  the  decree  entered  in  this  case  <»nnot 
deprive  It  of  those  Interests,  it  not  being  a 
party;  consequently,  It  will  have  its  action 
against  the  city  If  Its  rights  have  been  In  any 
manner  injured  or  prejudiced. 

The  rule  that  all  parties  who  have  a  sub- 
stantial hiterest  in  proi)erty  In  controversy 
that  may  be  affected  adversely  by  a  decree 
should  be  made  partlea  to  the  suit  Is  often- 
times a  rule  whose  application  rests  in  the 
sound  discretion  of  the  court  In  Elmendorf 
V.  Taylor,  10  Wheat.  152,  6  L.  Ed.  289,  Chief 
Justice  Marshall  said  upon  this  subject:  "This 
objection  does  not  affect  the  Jurisdiction,  but 
addresses  Itself  to  the  iMlIcy,  of  the  court. 
Courts  of  equity  require  that  all  the  parties 
concerned  in  Interest  shall  be  brought  before 
them,  that  the  matter  In  controversy  may  be 
finally  settled.  This  equitable  rule,  however, 
is  framed  by  the  court  Itself,  and  is  subject 
to  its  discretion.  It  is  not,  like  the  descrip- 
tion of  parties,  an  inflexible  rule,  a  failure  to 
observe  which  turns  the  party  out  of  court, 
because  it  has  no  jurisdiction  over  his  cause; 
but,  being  Introduced  by  the  court  Itself,  for 
the  purposes  of  justice.  Is  susceptible  of  modi- 
fication for  the  promotion  of  those  purposes." 
Cockbum  v.  Thompson,  16  Yes.  321;  Adair  v. 
New  River  Co.,  11  Ves.  429;  Attorney  Gen- 
eral V.  Jackson,  11  Ves.  865;  Harvey  v.  Har- 
vey, 4  Beav.  215;  Chicago,  Madison  &  North- 
ern Railroad  Co.  v.  National  Elevator  Co., 
153  111.  70,  38  N.  B.  915. 

Here,  the  mortgage  made  by  the  Submrban 
Railroad  Company  to  the  Chicago  Title  & 
Trust  Company  was  made  before  the  lease 
was  made  by  the  recelvCT  to  the  Suburban 
Railroad  Company.  It  Is  a  question  whether 
the  mortgage  embraced  the  after-acqubed 
leasehold  interest.  But  If  It  did  take  effect 
on  such  after-acquired  Interest,  there  was 
nothing  for  It  to  operate  upon  after  that  in- 
terest expired  in  1901.  It  is  a  well-settled 
rule  that,  in  a  bill  to  foreclose  a  mortgage,  all 
parties  having  any  interest  in  the  land  should 
be  made  parties  defendant.  Judgment  cred- 
itors having  liens  upon  the  equity  of  redemp- 
tion should  be  made  parties  defendant  But 
if  It  appears  that  more  than  seven  years  have 
elapsed  after  the  rendition  of  a  Judgment,  so 
that  it  Is  no  longer  a  lien  upon  the  equity  of 
redemption,  it  certainly  Is  unnecessary  to 
make  the  judgment  creditor  owning  such 
Judgment  a  party  defendant  to  the  foreclosure. 
After  the  lien  of  the  judgment  has  expired, 
the  Interest  of  the  Judgment  creditor  In  tbe 
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premises  Is  gone,  and  It  is  not  necessary  to 
make  bim  a  party.  So,  here,  the  period  for 
which  the  city  of  Chicago  had  granted  to  the 
railroad  companies  the  right  to  maintain  the 
tracks  In  the  streets  bad  passed,  and  all  their 
interest  had  lapsed;  and,  therefore,  only  the 
owner  and  the  tenant  making  use  of  the  ob- 
structions were  necessary  parties.  Persons 
not  in  possession,  and  baring  nothing  to  do 
with  operating  the  road  or  maintaining  the 
obstruction,  were  not  necessary  parties,  al- 
though they  may  have  been  proper  parties. 

We  hold  now,  as  we  held  upon  the  former 
hearing,  that  the  decree  of  the  circuit  court 
is  right,  and  the  same  is  affirmed. 

Decree  affirmed. 

(201  lU.  79) 

OFF  et  al.  ▼.  JACK  et  al. 

(Snpreme  Court  of  Illinois.    Oct  26,  1903.) 

INSOLVENT  CORPORATIONS  —  DIRECTORS  AS 
CREDITORS  —  ALLEGATIONS  OF  COLLDSION 
AND  PRADD— BURDEN  OF  PROOF. 

1.  In  a  suit  to  enjoin  the  collection  of  a  judg- 
ment, in  the  absence  of  proof  to  sustain  the 
allegations  in  the  bill  that  the  service  of  sum- 
mons in  the  action  in  which  the  judement  was 
rendered  was  obtained  by  collusion  with  defend- 
ant therein,  and  that  there  was  no  consideration 
for  the  judgment,  the  bill  must  be  dismissed; 
the  burden  of  proving  the  allegations  being  on 
the  party  alleging  them. 

2.  A  director  of  an  insolvent  corporation,  hav- 
ing in  good  faith  obtained  a  judgment  against 
it  00  a  bona  fide  indebtedness,  may  pursue  the 
remedies  afforded  by  law  for  the  collection 
thereof. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict. 

Suit  by  Charles  J.  Off  and  others  against 
William  Jack  and  others.  From  a  decree  of 
the  Appellate  Court  (104  111.  App.  655)  affirm- 
ing a  decree  dismissing  the  bill,  plaintiffs  ap- 
peal.   Affirmed. 

Arthur  Keithley,  for  appellants.  Wm. 
Jack,  for  appellees. 

WILKIN,  J.  This  1b  a  bill  to  enjoin  the 
collection  of  a  judgment  filed  In  the  Tazewell 
circuit  court  by  appellants  against  appellees. 
The  bill  alleges  that  a  corporation  known  as 
the  Wesley  Coal  Company,  of  Peoria,  had  be- 
come insolvent  and  ceased,  to  do  business  for 
more  than  two  years,  and  that  Its  property 
bad  been  sold  under  foreclosure  proceedings; 
that  the  company  had  failed  to  redeem  within 
a  year  after  the  sale;  that  several  Judgments 
had  been  taken  against  It,  two  of  which  had 
been  assigned  to  appellants;  that  appellee 
William  Jack,  who  was  a  director  of  the  cor- 
poration, by  fraud  and  collusion  with  one 
John  R.  Hillyard,  its  president,  for  the  pur- 
pose of  tmlawfully  advancing  his  interests 
and  giving  lilm  a  preference  over  other  cred- 
itors, obtained  a  Judgment  against  the  Wes- 
ley Coal  Company,  which  was  next  in  point 
of  time  to  the  first  Judgment  held  by  com- 
plainants, and  prior  to  their  second  Jndg- 

1 1.  See  Judgment,  vo!.  SO,  Cent.  Dig.  i  8SX. 


pent;  that  the  property  of  the  company  was 
to  be  sold  under  their  first  judgment  within 
a  few  days;  and  that  the  defendant  Jack 
would  either  bid  at  the  sale,  under  appel- 
lants' first  Judgment,  enough  to  satisfy  the 
amount  of  that  execution  and  his  Judgment, 
or  would  redeem  from  the  sale,  so  that  com- 
plainants would  not  ije  able  to  realize  any- 
thing on  theh:  second  Judgment  without  first 
having  to  pay  the  fraudulent  Judgment  of  the 
defendant  The  prayer  Is  for  an  injunction 
restraining  the  defendant  from  proceeding 
upon  his  Judgment  A  temporary  Injunction 
was  granted  on  the  bill.  The  defendants 
afterwards  filed  an  answer  admitting  the 
material  allegations  of  the  bill,  except  the 
alleged  fraud  in  obtaining  said  judgment, 
and  "the  want  of  consideration  therefor, 
which  latter  allegations  were  expressly  de- 
nied. To  these  answers  a  replication  was 
duly  filed.  Subsequently  a  motion  was  made 
to  dissolve  the  injunction,  upon  the  hearing 
of  which  it  seems  to  have  been  stipulated 
by  the  parties  "that  the  merits  of  the  case 
were  as  set  up  In  the  bill  and  answer";  and 
It  was  agreed  that,  "upon  the  hearing  of 
the  motion  to  dissolve  the  temporary  injunc- 
tion In  said  cause  granted,  the  entire  merits 
of  the  cause  were  then  and  there  heard  and 
determimed."  The  injunction  was  dissolved, 
and  the  bill  dismissed  for  want  of  equity. 
The  evidence.  If  any  was  heard,  Is  not  pre- 
served in  the  record.  The  Appellate  Court 
affirmed  the  decree  of  the  circuit  court,  and 
appellants  prosecute  this  appeal. 

Whether  the  service  of  stimmons  In  the 
suit  of  Jack  against  the  company  was  ob- 
tained by  collusion  with  the  president,  and 
whether  there  was  a  want  of  lawful  consid- 
eration for  the  Judgment  obtained  by  appel- 
lee Jack,  as  alleged  In  the  bill,  were  ques- 
tions of  fact  put  in  Issue  by  the  answer,  the 
burthen  of  proving  which  was  upon  appel- 
lants. In  the  absence  of  proof  to  sustain 
those  averments  of  the  bill,  the  circuit  court 
could  do  nothing  less  than  it  did;  that  is, 
bold  that  the  allegations  of  fraud  and  of  no 
consideration  were  not  sustained. 

But  counsel  contends  that  Jack,  being  a 
director  of  the  corporation  at  the  time  he 
obtained  bis  judgment  against  it,  could  not 
obtain  a  preference  to  himself  over  other 
creditors  of  the  company.  There  is  nothing 
in  this  record,  as  we  understand  it,  to  show 
that  be  Is  tn  any  way  attempting  to  obtain 
aij  unlawful  preference  over  other  creditors 
of  the  corporation.  His  Judgments  being  ob- 
tained In  good  faith  upon  a  bona  fide  Indebt- 
edness, be  certainly  had  the  right  to  pursue 
the  remedies  afforded  him  by  the  law  for 
the  collection  of  the  same.  A  director  of  a 
corporation  may  loan  it  money  or  render  It 
services,  and  maintain  an  action  against  It 
therefor.  Beach  v.  Miller,  130  111.  162,  22 
N.  E.  464,  17  Am.  St  Rep.  291;  Mullanphy 
Savings  Bank  v.  Schott,  135  111.  655,  26  N. 
E.  040,  25  Am.  St  Rep.  401;  Illinois  Steel 
Co.  V.  O'Donnell,  156  111.  624.  41  N.  B.  186, 
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81  L.  R.  A.  265,  47  Am.  St.  Rep.  245.  It  to 
true,  an  Insolvent  corporation  cannot  prefer 
a  creditor  who  Is  at  the  time  an  oflScer  there- 
of, because  upon  the  company  becoming  in- 
solvent the  officers  bold  the  relation  of  trus- 
tees to  Its  creditors,  and  they  are  not  per- 
mitted to  take  advantage  of  their  official  re- 
lation in  order  to  secure  to  tbemselTes  a 
preference.  There  Is  nothing  In  this  case, 
however,  to  show  any  such  conduct  on  the 
part  of  the  corporation,  nor,  as  we  have  said, 
is  there  any  allegation  In  the  bill,  much  less 
proof,  tending  to  show  that  appellee  Jack 
was,  at  the  time  the  bill  was  filed,  attempting 
to  do  anything  which  be  bad  not  a  clear 
legal  right  to  do. 

Without  reference  to  the  point  made  by  the 
appellees  that,  at  the  time  Jack  obtained  his 
Judgment,  the  corporation  had  ceased  to  have 
any  Interest  In  the  property  here  Involved, 
Its  rights  having  been  cut  off  by  its  failure 
to  redeem,  and  therefore  no  trust  relation 
could  eztot  In  him,  we  think,  for  the  reasons 
stated,  the  Judgment  of  the  Appellate  C!ourt 
Is  clearly  right  and  must  be  affirmed.  Judg- 
ment affirmed. 

(204  111.  im 

BIGGINS  et  al.  v.  LAMBERT. 
(Supreme  Court  of  IllinoiB.    Oct.  26,  1903.) 

FRAUDULENT     CONVEYANCE  —  SUIT     TO     SET 
ASIDB^QUBSTION   OP  FREEHOLD- 
DECISION  REVIEWABLE. 
1.  A  suit  to  set  aside  a  conveyance  alleged  to 
have  been  made  by  a  debtor  for  the  purpose  of 
defeating  the  enforcement  of  the  claim  of  bis 
judgment  creditor  does  not  involve  a  freehold, 
and  hence  an  appeal  does  not  lie  to  the  Supreme 
Court. 

Appeal  from  Circuit  Court,  Will  County; 
John  Small,  Judge. 

Suit  by  Daniel  Lambert  against  Elizabeth 
Biggins  and  another.  From  a  decree  tor 
plaintiff,  defendants  appeal.  Appeal  dis- 
missed. 

Black  &  Black  and  J.  W.  Downey,  for  ap- 
pellants.   J.  L.  O'Donnell,  for  appellee. 

MAORXJDER,  J.  At  the  February  term, 
1903,  of  this  court,  a  motion  was  made  by 
appellee  to  dismiss  the  appeal  upon  the  al- 
leged ground  that  no  freehold  is  Involved, 
and  that,  therefore,  this  court  has  no  Juris- 
diction. This  motion  was  reserved  to  tbe 
bearing,  and.  In  order  to  determine  it,  it  will 
be  necessary  so  far  to  consider  the  facts  as 
to  determine  tbe  nature  of  the  issue  Involved. 

The  bin  In  this  case  is  filed  by  the  appel- 
lee, Daniel  Lambert,  against  John  Ward  and 
Elizabeth  Biggins,  and  alleges  that  on  Janu- 
aiy  12,  1900,  John  Ward  was  the  owner  In 
fee  of  120  acres  of  land  in  Will  county,  and 
has  continued  in  the  possession  thereof,  using 
tbe  same  as  a  farm;  that  he  became  tbe  own- 
er by  virtue  of  a  deed  dated  .January  12, 
1900,  conveying  tbe  same  to  him,  and  exe- 

%  1.  See  Courts,  vol.  13,  Cent.  Dig.  i  66». 


cuted  by  Catherine  Ward,  executrix  of  the 
last  will  of  Daniel  Ward,  although  said  deed 
to  him  was  not  filed  for  record  until  March 
12,  1801;  that  on  April  8,  1901,  the  appeUee 
commenced  a  suit  at  law  In  the  Will  coimty 
circuit  court  against  John  Ward,  which  was 
tried  before  a  Jury,  who  rendered  a  verdict 
on  October  17,  1901,  In  favor  of  appellee  for 
$5,000  damages;  that  on  October  26,  1901, 
Judgment  for  that  amount  was  entered 
against  said  John  Ward  upon  said  verdict; 
that  said  Judgment  is  still  in  force  and  un- 
satisfied; that  appellee  sued  out  execution 
and  fee  bill  upon  the  same,  and  placed  them 
In  the  bands  of  the  sheriff  of  Will  county 
for  execution,  who  thereupon  levied  said  exe- 
cution upon  said  real  estate,  but  that  the 
same  has  been  in  no  part  satisfied;  that  on 
March  11,  1901,  John  Ward  executed  a  deed, 
purporting  to  convey  said  premises  to  his 
sister,  the  appellant,  Elizabeth  Biggins,  for 
the  pretended  consideration  of  $8,000,  which 
deed  was  recorded  on  March  12,  1901,  In  the 
recorder's  office  of  Will  county;  that  the  con- 
veyance to  Elizabeth  Biggins  was  without 
consideration,  and  was  for  the  purpose  of 
avoiding  the  payment  of  the  liabilities  of 
John  Ward;  that  the  pretended  consideration 
was  not  In  fact  paid,  nor  secured  to  said 
John  Ward.  The  court  found  that  the  cause 
of  action  resulting  in  said  Judgment  was 
for  a  tort  which  accrued  prior  to  March  11, 
1901.  The  prayer  of  the  bill  In  the  case  to 
that  the  deed  of  John  Ward  to  bis  sister. 
Elizabeth  Biggins,  dated  March  11,  1901,  be 
decreed  to  be  in  fraud  of  the  rights  of  appel- 
lee as  a  Judgment  creditor,  and  annulled  and 
set  aside,  and  that  so  much  of  the  real  es- 
tate described  as  may  be  necessary  to  sat- 
isfy appellee's  Judgment  may  be  sold  by  the 
sheriff  free  from  the  Hen  or  cloud  created  by 
said  pretended  deed,  the  surplus.  If  any, 
to  be  paid  over  to  Elizabeth  Biggins;  and 
for  further  relief.  The  final  decree  of  the 
court  found  that  the  deed  of  John  Ward  to 
Elizabeth  Biggins  was  a  fraud  upon  the 
rights  of  appellee,  and  that  the  premises 
were  held  In  secret  trust  by  her  for  her 
brother,  John  Ward;  and  It  was  ordered  that 
the  deed  be  set  aside  as  against  the  rights 
of  appellee  under  his  Judgment  The  decree 
further  ordered  that  appellee  be  authorized 
to  proceed  upon  his  fieri  facias  Issued  upon 
said  Judgment,  or  Issue  another  fieri  facias, 
directing  that  the  sheriff  proceed  to  adver- 
tise and  sell  said  real  estate  thereunder,  or 
so  much  thereof  as  might  be  necessary  for 
tbe  payment  and  satisfaction  of  said  judg- 
ment and  costs. 

From  the  foregoing  statement  of  facts  It 
appears  that  tbto  Is  a  bill  filed  by  a  Judgment 
creditor  for  the  purpose  of  setting  aside  a 
conveyance  alleged  to  have  been  made  by  the 
Judgment  debtor  for  the  fraudulent  purpose  of 
defeating  the  enforcement  of  the  claim  of 
the  Judgment  creditor.  Wliere  such  a  bill  Is 
filed,  no  freehold  Is  Involved.  Consequently 
the  point  made  by  the  appellee  that  thin 
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court  has  no  jurisdiction,  and  that  tbe  writ 
of  error  should  be  dismissed,  Ig  well  taken. 
In  Moshler  v.  Keynolds,  155  111!  72,  39  N.  B. 
621,  we  said:  "A  bill  filed  in  aid  of  an  exe- 
cution, or  as  a  creditors'  bill,  seeking  to  set 
aside  an  alleged  fraudulent  conveyance  made 
by  a  Judgment  debtor,  and  subject  tbe  lands 
to  sale  for  tbe  payment  of  tbe  Judgment  In- 
debtedness, does  not  InvolTe  a  freehold."  To 
the  same  effect  are  tbe  following  cases,  to 
wit:  Conkey  t.  Knight,  104  III.  337;  Sawyer 
▼.  Moyer,  106  IlL  192;  Chicago,  Burlington 
&  Quincy  Railroad  Co.  v.  Watson,  Id.  217; 
Blackman  v.  Preston  Bros.,  119  111.  240,  10 
N.  E.  669;  Hupp  y.  Hupp,  153  HI.  490,  39  N. 
B.  124;  First  Nat.  Bank  v.  Vest,  187  111.  389, 
58  N.  E.  229.  Accordingly,  tbe  motion  to  dis- 
miss tbe  appeal  Is  allowed,  and  tbe  appeal  is 
dismissed  for  want  of  Jurisdiction  In  tbia 
coort 
Appeal  dismissed. 


(aMIU.  218> 

UNCOIiN   PARK  CHAPTER,   NO.  ITT. 

R.  A.  M.  T.  SWATEK  et  aL 
(Supreme  Court  of  Illinois.    Oct  26,  1903.) 

CORPORATIONS  DH  PACTO  —  ORGANIZATION  — 
STOCKHOLDERS— RIOHT  TO  DENY— PARTNER- 
8HIP— MISUSE  OF  POWERS— RIGHTS  OF  STATE. 

1.  Where  plaintifF  subscribed  for  stocl;  in  a 
corporation,  which  organized,  proceeded  to  cod.. 
dnct  its  businesa,  and  erected  buildings  for  its 
use,  and  thereafter  plaintiff  with  other  stock- 
holders participated  In  a  dividend,  the  corpora- 
tion was  at  leart  a  corporation  de  facto,  and 
the  plaintiff  was  estoppei  to  deny  that  it  was 
legally  organiied  or  to  question  its  use  of  the 
powers  granted. 

2.  A  stockholder  of  a  corporation  cannot  main- 
tain a  suit  to  baTe  the  same  changed  into  a  co- 
partnership on  the  ground  that  it  was  illegally 
organized,  where  there  never  was  any  intent  on 
the  part  of  the  persons  creating  the  corporation 
to  create  a  partnership. 

8.  An  objection  that  the  powers  conferred  on 
a  corporation  have  not  been  used,  or  have  been 
misused,  can  only  be  nrged  by  the  state. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Suit  by  Lincoln  Park  Chapter,  No.  177. 
Royal  Arch  Masons,  against  Matthew  J. 
Swatek  and  others.  From  a  Judgment  dis- 
missing the  bill,  affirmed  by  Appellate  Court 
(105  111.  App.  604),  plaintiff  appeals.  Af- 
firmed. 

This  ia  an  appeal  from  a  Judgment  of  tira 
Appellate  Court  for  tbe  First  District  affirm- 
ing the  decree  of  the  circuit  court  of  Cook 
county  in  a  proceeding  In  equity  there  Instl- 
tnted  by  appellant  against  appellee.  Appel- 
lant, as  complainant,  filed  Its  bill  below  to 
diasolve  tbe  concern  known  as  "the  Nortb 
End  Maaonlc  Temple  Association,'*  treating 
It  as  a  partnership,  tbe  bill  praying  for  a 
partition  of  tbe  real  estate  and  a  division  of 
the  property  among  its  members.  A  general 
demurrer  to  the  bill  was  sustained  by  tbe 
circuit  court. 

Tbe  bill,  as  amended,  alleges  that  on  No- 
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vember  6,  1892,  Matthew  J.  Swatek  was  the 
owner  of  certain  premises  in  Chicago  known 
as  "615-617  North  Clark  Street";  that  com- 
plainant is  a  fraternal  organization,  baring 
for  Its  object  the  working  and  conferring  of 
the  degrees  in  Boyal  Arch  Masonry,  an  an- 
cient secret  order  In  tbe  state  of  Illlnola,  of 
which  Swatek  and  others  were  members; 
that  complainant  and  various  members  of 
tbe  Masonic  fraternity  were  Induced  to  in- 
vest money  in  a  building  which  Swatek  and 
others  proposed  to  erect  upon  said  premises; 
that,  for  tbe  purpose  of  obtaining  possession 
of  the  money  belonging  to  complainant  tbe 
said  defendants,  on  April  17, 1893,  organized 
a  pretended  corporation  under  tbe  name  of 
"Tbe  North  End  Masonic  Temple  Associa- 
tion," which  pretended  to  be  formed  under 
tbe  laws  of  the  state  of  Illinois;  that  it  was 
stated,  in  tbe  statement  made  for  obtaining 
a  license  for  opening  books  of  subscription 
to  tbe  capital  stock  of  such  association,  that 
"the  object  for  which  it  la  formed  is  to  en- 
courage social  and  fraternal  relations  among 
its  members,  and  to  promote  and  inculcate 
the  principles  of  Masonry  as  sought  in  tbe 
different  Masonic  bodies,  and  to  provide  suit- 
able and  permanent  accommodations  for  the 
same  by  tbe  erection  of  such  a  building  as 
win  provide  halls,  a  library,  reading  rooms, 
and  such  other  conveniences  as  are  requlalte 
therefor."  It  is  further  alleged  that  the  ob- 
jects stated  as  the  purposes  of  such  corpo- 
ration were  clearly  not  the  objects  of  a  cor- 
poration for  pecuniary  profit;  that  a  certifi- 
cate was  Issued  by  tbe  Secretary  of  State  of 
tbe  state  of  Illinois  for  the  organization  of 
such  corporation,  and  that  the  same  was 
afterwards,  on  September  6,  1893,  recorded 
in  Cook  county.  III.;  that,  as  a  part  and  par- 
cel of  tbe  scheme,  program,  and  conspiracy 
of  the  said  Swatek  and  associates  to  obtain 
possession  of  tbe  moneys  belonging  to  tbe 
complainant,  they  caused  to  be  executed  a 
pretended  lease  of  all  tbe  premises  above  de- 
scribed, by  the  said  Matthew  J.  Swatek  and 
Mary  L.  Swatek,  his  wife,  to  the  so-called 
Nortb  End  Masonic  Temple  Association,  for 
tbe  term  of  99  years,  which  provides  for  tbe 
payment  of  ground  rent  to  Matthew  J.  Swa- 
tek of  (1,980  per  year,  or  6  per  cent  upon  the 
valuation  of  $33,000;  that  said  premises  were 
not  worth  to  exceed  $16,500;  that  after  the 
organization  of  said  so-called  corporation 
said  appellees  and  their  friends  and  associ- 
ates, at  a  meeting  at  which  less  than  one- 
eighth  of  the  members  of  the  complainant 
were  present,  and  without  notice  to  other 
members,  induced  ttie  complainant  to  invest 
In  tbe  stock  of  said  so-called  proposed  corpo- 
ration In  tbe  sum  of  $3,100;  that  Immediate- 
ly thereafter  said  defendants  proceeded  wltb 
tbe  erection  of  tbe  building  upon  tbe  prem- 
ises above  described,  the  rear  part  of  which 
building  was  arranged  vrith  a  lodge  hall,  din- 
ing room,  parlors,  and  dance  ball,  and  tbe 
front  part  of  which  consisted  of  two  stores, 
with  two  flats  or  living  apartments  abovs 


uigitizea  Dy  ' 


ioogle 


430 


68  NOBTHBASTERN  REPORTEEl. 


(DL 


each  store,  and  that  on  or  about  the  30th  day 
of  April,  1894,  the  said  building  was  com- 
pleted and  ready  for  occupancy;  that  said 
pretended  corporation  has,  since  the  comple- 
tion of  said  building,  rented  out  the  various 
halls,  stores,  and  flats  or  apartments  to  dif- 
ferent bodies  and  indivlduals,  and  has  never 
carried  on  any  business  whatever  except  the 
renting  of  said  apartments  and  the  manage- 
ment of  said  building;  that  the  said  pre- 
tended corporation  has  never  since  Its  organ- 
ization eni;oiiraged  social  and  fraternal  rela- 
tions among  its  members,  and  has  never  pro- 
moted and  inculcated  the  principles  of  Ma- 
sonry as  sought  in  the  different  Masonic 
bodies;  that  the  entire  control  and  manage- 
ment of  the  said  corporation  has  been  con- 
fined to  Matthew  J.  Swatek  and  those  work- 
ing in  his  individual  interests  in  connection 
with  the  management,  repair,  and  collection 
of  the  rents  of  said  building;  that  said  pre- 
tended corporation  was  organized  under  the 
general  incorporation  law  for  corporations 
for  pecuniary  profit;  that  said  corporation  is 
invalid  for  the  reason  that  the  state  of  Illi- 
nois does  not  allow  or  permit  the  organiza- 
tion of  a  corporation  for  the  purposes  set 
iorth  in  the  charter  of  said  pretended  corpo- 
ration, or  for  the  carrying  on  of  the  business 
which  the  said  pretended  corporation  has  in 
fact  carried  on  since  its  organization.  It  I» 
further  set  forth  that,  by  reason  of  the  fact 
that  said  corporation  has  never  bad  any  legal 
existence,  the  complainant  and  the  parties 
above  named,  who  pretend  to  be  stockholders 
thereof,  are  owners  of  the  premises  above 
described  in  shares  In  proportion  to  the 
amotmt  of  money  which  they  have  Invested 
in  It  and  in  the  building  and  improvements 
on  said  premises;  that  all  the  acts  of  said 
pretended  corporation  are  void;  that  all  of 
the  parties  above  named,  and  the  complain- 
ant, are  tenants  in  common  of  the  said  prem- 
ises, and  the  building  and  improvements 
thereon,  in  proportion  to  the  value  of  the 
land  and  the  amount  of  money  contributed 
by  them,  respectively,  to  the  erection  of  said 
building;  that  complainant  is  the  owner  of 
310  shares  of  the  capital  stock  of  said  pre- 
tended corporation,  and  has  invested  in  said 
premises  the  sum  of  $3,100;  that  it  Is  very 
much  dissatisfied  with  the  conduct  of  said 
business,  and  the  management  of  said  prop- 
erty, and  that  it  is  desirous  of  having  said 
business  wound  up  and  a  division  of  the  prop- 
erty made  between  the  parties,  respectively, 
interested  therein.  The  bill  prays  for  a 
winding  up  and  dissolution  of  the  copartner- 
ship, the  appointment  of  a  receiver,  and  a 
partition  and  division  of  the  pr<H>erty. 

Fred  H.  Atwood,  Frank  B.  Pease,  and 
Cliarles  O.  IiOiicks,  for  appellant  Arnold 
Tripp,  for  appellees. 

WILKIN,  J.  (after  stating  the  facts).  This 
record  presents  the  question  whether  the  ap- 
pellant is  by  its  bill  entitled  to  any  relief  In 
a  court  of  equity,  the  demurrer  admitting 


the  facts  well  pleaded.  As  the  holder  of  a 
number  of  the  shares  of  stock  In  the  North 
End  Masonic  Temple  Association,  organized 
as  a  corporation,  the  appellant  is  seeking  to 
have  that  institution  declared  to  be  no  more 
than  a  partnership  and  have  the  same  dis- 
solved, upon  the  grounds,  first,  that  it  was 
not  organized  according  to  law;  and  second, 
that  it  has  not  used,  or  attempted  to  use,  the 
corporate  powers  conferred  upon  it  by  Its 
charter. 

It  appears  from  the  bill  that  after  the 
organization  of  the  corporation  it  erected  an 
extensive  building,  which  it  rented  to  several 
orders,  and  to  merchants,  etc.,  and  in  the 
coiu:se  of  its  career  It  made  a  dividend  of 
?600,  which  was  shared  by  the  several  stock- 
holders, and  In  which  dividend  the  appellant 
participated.  The  allegations  of  the  bill  show 
the  establishment  of  a  corporation  de  facto, 
and  that  Its  existence  as  such  has  been  so 
recognized  by  appellant  The  general  rule 
is  that  one  who  deals  with  a  corporation  as 
existing  de  facto  is  estopped  to  deny,  as 
against  it,  that  it  has  been  legally  organized. 
Bushnell  v.  Consolidated  Ice  Machine  Ck)., 
138  111.  67,  27  N.  E.  596.  The  bill  seeks  not 
only  to  question  the  legal  organization  of  the 
corporation,  but  to  have  the  same  changed 
Into  a  copartnership  between  itself  and  the 
other  Incorporators,  and  to  compel  the  de- 
fendants to  account  to  It  and  Its  copartners. 
As  is  said  in  the  case  cited:  "A  partnership 
Is  never  created  between  parties  by  implica- 
tion or  operation  of  law,  apart  from  an  ex- 
press or  Implied  intention  and  agreement  to 
constitute  the  relation"— quoting  from  I  Bates 
on  Law  of  Partnership,  S  3.  See,  also,  Phil- 
lips V.  Phillips,  49  111.  437.  Having  par- 
ticipated in  its  dividends,  its  lawful  existence 
is  not  now  open  to  question  on  the  part  of 
appellant;  nor  can  appellant,  for  the  same 
reason,  question  the  proper  use  of  the  powers 
granted  to  it;  nor  can  appellant,  by  bill  in 
chancery,  compel  a  dissolution  of  the  cor- 
poration. It  is  for  the  state  alone  to  com- 
plain of  any  misuser  or  nonuser  of  the  pow- 
ers conferred  in  the  creation  of  the  corpora- 
tion. Coquard  v.  National  Linseed  Oil  Co., 
171  in.  480,  40  N.  E.  563,  and  cases  there 
cited. 

There  being  no  ground  toe  the  Interposition 
by  a  court  of  chancery,  appellant's  bill  was 
properly  dismissed. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(2U  in.  323) 

BARKER  et  aL  v.  FITZaSIRALD. 
(Supreme  Court  of  Illinois.    Oct  26,  1903.) 

LEASE  —  RESCISSION  —  PUTTING    PARTIES     IK 
STATU  QUO— LACHES— EQUITY 
—MASTER'S  FEES. 
1.  Where  one  of  the  essential  considerations 
of  a  lease  was  the  adding  of  two  stories  by  the 
lessee,  without  which  he  could  not  afford  to  pay 
the  rent  stipulated,  and  the  lessor  honestly  rep- 
resented, and  the  lessee  believed,  that  the  bnild- 
ing  would  support  the  addition,  but  when,  alter 
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the  execution  of  the  lease,  plans  were  drawn,  it 
was  discovered  that  snch  was  not  the  case,  the 
lessee  was  entitled,  in  equity,  to  a  rescission. 

2.  The  fact  that  changes  in  the  rent  roll,  both 
in  personnel  and  amount,  have  occurred  since 
the  lease  of  a  building,  and  that  substantial  al- 
terations have  been  made  in  the  structure,  so 
that  the  lessor  cannot  be  put  in  statu  quo,  will 
not  preclude  rescission  of  the  lease  in  equity;  a 
money  award  being  made  to  compensate  for  the 
changed  conditions, 

3.  A  lessee  agreed  to  add,  within  two  years 
and  seven  months  from  the  date  of  the  lease, 
two  stories  to  the  building  leased,  without 
which  he  could  not  afford  to  pay  the  stipulated 
rent.  Within  a  year  and  a  few  months,  he  had 
plans  drawn,  when  he  discovered  that  the  build- 
ing would  not  support  the  addition.  About  two 
years  from  the  date  of  the  lease,  he  began  suit 
for  rescission.  Held,  that  he  was  not  guilty  of 
laches. 

4.  It  ia  proper  to  allow  a  master  in  chancery 
the  statutory  fees  for  talking  testimony,  though 
the  parties  employ  a  stenographer,  who  is  paid 
50  cents  a^>age  for  reporting  it. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Suit  by  William  Fitzgerald  against  Joseph 
N.  Barker  and  otliers.  From  a  Judgment  of 
the  Appellate  Court  (105  111.  App.  536)  afBrm- 
ing  a  decree  for  complainant,  defendants  ap- 
peal.   Afflnned. 

The  following  statement  of  the  facts  in 
this  case  is  made  by  the  Appellate  Court  as 
a  preface  to  their  opinion: 

"Tliis  is  an  appeal  from  a  decree  of  the 
circuit  court  canceling  a  certain  lease  upon 
terms  and  conditions  stated  in  the  decree. 
The  testimony  taken  in  the  case,  and  em- 
braced in  the  record  here  presented.  Is  very 
voluminous.  From  the  report  of  the  master 
to  whom  the  cause  was  referred,  it  appears 
that  November  1,  1802,  Joseph  N,  Barker,  as 
trustee,  Carrie  L.  W.  Hoops,  and  Charles  H. 
Hoops  executed  a  lease  of  the  premises 
known  as  167  and  169  Wabash  avenue  to  Wil- 
liam Fitzgerald  for  the  term  of  ninety-nine 
years,  beginning  October  1,  1892,  at  a  rental 
of  $15,000  per  annum.  The  lease  contains  a 
recital  that  lessors,  in  consideration  of  rents 
and  $25,000  to  be  expended  by  the  lessee  in 
adding  two  or  more  stories  to  present  build- 
ing, and  improving  same  to  the  extent  of 
tliat  sum,  and  in  consideration  of  the  cove- 
nants on  the  part  of  the  lessee,  leased  unto 
him  the  premises  for  the  term  mentioned. 
The  lessee  covenanted  that  be  would,  within 
two  years  from  May  1, 1893,  expend  the  sum 
of  $25,000  upon  the  premises,  by  adding 
thereto  two  stories  upon  the  building  then 
situated  upon  167  and  169  Wabash  avenue, 
and  in  other  betterments  and  improvements 
of  the  then  existing  building,  the  plan  for 
snch  Improvements  to  be  submitted  and  to 
t>e  made  reasonably  satisfactory  to  the  les- 
sor, and  that,  when  the  said  additions  and 
Improvements  should  be  made,  they  were  to 
inure  to  the  benefit  of,  and  become  the  prop- 
erty of,  the  lessors,  and  should  be  made  at 
the  cost  of  the  lessee,  free  from  all  mechan- 
ics' and  other  liens  on  said  premises.  The 
master  farther  reported  that  early  in  1881 


the  lessee  had  plans  of  the  two  additional 
stories  required  by  the  lease,  which  plans 
were  submitted  to  the  lessors,  but  were  not 
carried  out  by  the  lessee,  because  Ills  investi- 
gation had  satisfied  him  that  the  existing 
walls  and  foundations  of  the  building  would 
not  carry  two  additional  stories  unless  the 
walls  and  foundations  were  en-enforced  and 
strengthened,  to  do  which,  he  contended, 
would  coat,  including  the  two  extra  stories, 
a  very  large  sum  of  money  in  excess  of  the 
$25,000  which  he  bad  agreed  to  expend  in 
putting  on  the  two  additional  stories  and 
other  betterments  of  the  building.  The  mas- 
ter further  found  that  the  building  in  ques- 
tion, owing  to  the  condition  of  the  walls  and 
foundations  as  the  same  existed  at  the  time 
of  the  making  of  the  lease,  would  not,  with 
safety,  have  admitted  of  the  construction  of 
the  two  additional  stories  required  by  the 
lease;  that  the  existing  walls  and  founda- 
tions would  not  have  carried  the  two  addi- 
tional stories  contemplated  by  the  lease,  with- 
out a  large  expenditure  of  money  in  changing 
and  strengthening  the  walls  and  foundations, 
and  that  said  necessary  work  would  to  a 
great  extent  have  changed  the  method  of  the 
construction  of  the  building,  by  requiring  ad- 
ditional walls  and  foundations,  and  interior 
supports,  and  that  the  adding  of  the  two  ad- 
ditional stories,  including  the  necessary  chan- 
ges and  work  of  re-enforcing  the  walls  and 
foundations,  could  not  have  been  done  for 
$25,000.  The  master  found  that  both  Barker 
and  Fitzgerald  were  mistaken  as  to  the  con- 
dition of  the  building,  its  wails,  foundations, 
and  supports;  that  Barker,  In  negotiations 
leading  to  the  lease,  expressed  himself  as  en- 
tertaining no  doubt  that  the  building  would 
carry  the  two  additional  stories,  which  opin- 
ion he  doubtless  at  that  time  honestly  held, 
and  which  opinion  unquestionably  was  an 
important  factor  in  the  mind  of  Fitzgerald, 
and  tended  largely  to  influence  him  in  the 
making  of  the  lease.  The  master  found  that 
there  was  a  mutual  mistake  of  fact  by  the 
parties  as  to  the  strength  of  the  building,  and 
the  sutHdency  of  the  existing  walls  and 
foundations  to  carry  tlie  two  additional  sto- 
ries, and  that  snch  mistake  of  fact  was 
largely  Induced,  on  the  part  of  Fitzgerald,  by 
the  statements  of  Barker,  honestly  made. 
The  master  found  that,  in  conversation  be- 
tween Barker  and  Fitzgerald  prior  to  the 
making  of  the  lease,  both  agreed  in  the  opin- 
ion that  Fitzgerald  could  not  afford  to  pay 
the  rent  agreed  upon  nniess  two  additional 
stories  were  added  to  the  building,  so  as  to 
produce  a  larger  income  for  the  lessee;  that 
in  such  conversation  It  seems  to  have  been 
taken  for  granted  by  Barker  that  the  con- 
struction of  the  building  was  such  as  to  war- 
rant the  placing  thereon  of  two  additional 
stories,  without  further  or  other  cost  than 
sncb  as  would  be  caused  by  the  construction 
of  those  stories,  and  without  re-enforcing  or 
strengthening  the  existing  walls  and  founda- 
tions.   As  to  this  the  master  found  that  Bar- 
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ker  was  mistaken,  and  concludes  that,  In  his 
jndgment,  there  was.  In  law,  no  such  misrep- 
resentation made  by  Bather,  or  any  of  the 
lessors,  as  to  existing  facts  relating  to  the 
strengthening  or  condition  of  the  foundation 
or  the  walls  of  the  building,  which  Fitzger- 
ald had  a  right,  in  law,  to  rely  upon  when 
he  made  the  lease  In  question,  because  the 
master  finds  that  whatever  was  said  by  Bar- 
ker or  any  of  the  lessors  as  to  this  matter 
must  be  held.  In  law,  to  have  been  the  ex- 
pression of  their  opinion  relative  thereto. 

"Upon  the  hearing  of  the  cause  it  appeared 
that,  after  the  making  of  the  lease  in  ques- 
tion, an  ordinance  of  the  city  of  Chicago  was 
enacted,  by  which  Fitzgerald  and  all  other 
persons  were  forbidden  to  increase  the  height 
of  such  a  building  unless  it  was  converted 
Into  a  fireproof  structure— a  thing  which, 
without  a  complete  reconstruction  of  the  en- 
tire building,  it  was  practically  impossible  to 
do.  The  court  did  not  altogether  agree  with 
the  master;  the  chancellor  finding,  upon  the 
submission  of  the  master's  report  to  him, 
that  the  lease  in  question  was  executed  un- 
der a  mutual  mistake  by  the  parties  as  to  ma- 
terial facts,  and  that  but  for  such  mutual 
mistake  the  parties  would  not  have  executed 
the  same,  and  in  consequence  of  such  mutual 
mistake  the  minds  of  the  parties  never  met, 
and  the  lease  never  became  the  agreement 
of  the  parties,  and  should,  as  a  matter  of  eq- 
uity, at  the  instance  of  the  complainant,  be 
rescinded,  canceled,  set  aside,  and  for  naught 
held,  and  be  treated  in  all  respects  as  if  It 
had  never  existed.  The  chancellor  further 
found  that  the  subject-matter  of  the  lease  is 
the  real  estate  described,  which  can  be  re- 
stored to  defendants,  and  the  parties  thereto 
can  be  placed  by  the  decree  of  this  court  In 
substantially  the  same  condition  as  that  occu- 
pied by  them,  respectively,  before  the  execu- 
tion thereof;  that  complainant  ought  to  re- 
store the  possession  of  the  premises,  and  pay 
defendants  a  reasonable  sum  for  the  use  and 
occupation  thereof  from  the  date  of  the  lease, 
October  1, 1892,  up  to  the  filing  of  the  original 
bin,  October  6,  1894,  and  for  a  reasonable 
period  beyond  that  time  to  enable  the  defend- 
ants to  place  the  premises  in  a  tenantable  con- 
dition, and  to  secure  tenants  therefor,  which 
time  the  court  fixes  as  March  1,  1895;  that 
the  reasonable  amount  to  be  paid  by  com- 
plainant to  defendants  for  such  use  and  oc- 
cupation the  court  finds,  from  the  evidence, 
amounts  in  the  aggregate  to  $27,813.87,  and 
complainant  should  be  credited  with  all  sums 
he  has  paid  to  or  for  defendants  for  and  on 
account  of  his  use  and  occupation  of  the 
premises  during  the  period  aforesaid,  which 
sum  the  court  finds  from  the  evidence  is  $17,- 
841.66,  leaving  a  balance  of  $9,972.21  which 
ought  to  be  paid  by  complainant  to  defend- 
ants." 

Barker,  Church  &  Shepard,  Cratty  Bros., 
Jarvis  &  Latimer,  and  Chester  E.  Cleveland, 
for  appellants.  A.  B.  Jenks,  John  Mayo 
Palmer,  and  Fitzgerald  &  Orr,  for  appellee. 


PER  CURIAM.  The  opinion  of  the  Ap- 
pellate Court,  affirming  the  decree  of  the 
circuit  eoxat,  is  as  follows: 

"A  court  of  equity  will  give  appropriate  af- 
firmative or  defensive  relief,  as  may  be  re- 
quired by  the  circumstances,  from  the  con- 
sequences of  any  mlstaka  of  fact  which  is  a 
material  element  of  the  transaction  concern- 
ing which  relief  is  sought,  and  which  mistake 
Is  not  the  result  of  the  mistaken  party's  own 
Tiolatlon  of  some  legal  duty,  provided  that 
no  adequate  remedy  can  be  had  at  law.  A 
mistake  Is  always  a  mental  condition  or  con- 
ception. This  may  be  either  active  or  pas- 
sive. When  active,  the  mental  condition  or 
belief  may  be  that  a  certain  matter  or  thing 
exists  which  really  does  not  exist,  or  that  a 
subject-matter  or  thing  existed  at  some  past 
time  which  did  not  really  exist.  Pomeroy's 
Eq.  Jur.  S§  852,  854,  856;  Giymes  *.  Sanders. 
93  U.  S.  55,  23  L.  Ed.  798;  Hurd  v.  Hail,  12 
Wis.  125;  Haven  v.  Foster,  »  Pick.  112,  19 
Am.  Dec.  353. 

"The  mistake  found  by  the  master  and  the 
court  in  the  present  case  was  that  a  certain 
condition  then  existed  which  did  not  exist, 
namely,  that  the  walls  and  foundations  of 
the  building  were  then  sufficiently  strong  to 
admit  of  the  placing  of  two  stories  thereon. 
A  mistake,  to  entitle  a  party  to  relief  on  ac- 
count thereof,  must  be  material  to  the  trans- 
action, aftecting  its  substance,  and  not  mere- 
ly Its  Incidents;  and  the  mistake  Itself  must 
be  so  important  that  It  determines  the  con- 
duct of  the  mistaken  party  or  parties.  To 
warrant  a  rescission,  the  evidence  of  this 
must  be  clear  and  positive.  Kerr  on  Fraud 
&  Mistake,  408;  Ewing  v.  Sandoval  Mining 
Co.,  110  111.  290;  Grymes  v.  Sanders,  supra; 
Carpmael  v.  Powls,  10  Beav.  36. 

"While  reasonable  diligence  Is  required  of 
all  parties  In  the  transaction  of  business,  it  Is 
not  enough,  to  prevent  relief  In  case  of  a  mu- 
tual mistake,  that  the  party  complainant 
might,  had  he  done  all  within  his  power, 
have  ascertained  the  truth.  Kelly  v.  Solari, 
9  Mees.  &  Wellsby,  64;  Bell  v.  Gardner,  4 
M.  &  G.  11;  Newton  v.  Tolles  (N.  H.)  19 
Atl.  1092,  9  L.  R.  A.  60,  49  Am.  St  Bep.  593. 

"In  the  present  case  it  has  been  found  by 
the  master  and  the  chancellor,  and  It  clearly 
appears  from  the  evidence,  that  the  lease  In 
question  would  not  have  been  made,  had  not 
all  the  parties  thereto  believed  that  the 
walls  and  foundations  of  the  building  were 
then  strong  enough  to  permit  the  placing 
thereon  of  two  additional  stories.  By  the 
placing  of  these  stories,  Fitzgerald  expected 
that  the  rentals  of  such  building  would-  be  so 
increased  that  he  could  afford  to  pay  $16,000 
per  annum  rent;  and  there  Is  evidence  tend- 
ing to  show  that  both  Barker  and  Fitzgerald 
expressed  the  opinion,  before  the  lease  was 
made,  that,  without  such  additional  stories, 
ITltzgeraid  could  not  pay  $15,000  per  annum 
rent.  It  was  made  a  condition  of  the  lease 
that  such  additional  stories  should  be  placed 
upon  said  building,  all  of  which  was  at  the 
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expiration  of  the  term  to  become  the  prop- 
erty of  the  leaaors.  Appellants  forcibly  ask, 
If  Fitzgerald  and  Barker  believed  that  the 
walls  and  foundations  of  the  building  were 
strong  enough  to  support  two  additional  sto- 
ries, and  If,  but  for  such  mistaken  belief,  the 
lease  would  not  have  been  made,  how  It 
happens  that  such  alleged  vitally  essential 
condition  to  the  making  of  a  valid  and  en- 
forceable contract  was  not  Inserted  In  the 
lease.  A  similar  question  might  be  asked  In 
every  case  wherein  a  rescission  of  a  contract 
to  sought  upon  the  ground  of  a  mutual  mistake 
as  to  a  material  matter  concerning  the  sub- 
ject-matter of  the  contract.  One  of  the  illus- 
trations most  frequently  given  In  text-books 
dealing  with  this  question  Is  that  of  the  sale 
of  a  ship  at  sea  not  existing  at  the  time  of 
the  making  of  the  contract.  In  such  case,  liad 
the  contract  provided  that  It  was  to  be  null 
and  void  in  case  the  ship  was  thereafter 
found  not  to  have  been  existing  when  the 
contract  was  made,  no  suit  would  have  aris- 
en. It  is  perhaps  the  case  that  parties  never. 
In  the  making  of  a  contract,  provide  for 
everything  then  existing,  but  which,  If  first 
ascertained  thereafter,  may  materially  afCect 
the  obligation  of  the  parties.  As  before  stat- 
ed. It  does  not  follow  that  every  mutual  mis- 
understanding or  mistake  as  to  the  subject- 
matter  of  a  contract  will  authorize  its  rescis- 
sion. The  vital  question  in  this  matter  Is, 
first,  was  there  a  mutual  mistake  as  to  the 
condition  of  the  walls  of  the  building;  sec- 
ond, was  snch  a  mistake  so  material  to  the 
making  of  the  contract— snch  an  inducement 
to  its  exeaition— that  but  for  it  the  con- 
tract would  not  have  been  made?  A  reading 
of  the  lease,  the  written  evidence  of  what 
the  parties  agreed  to,  with  the  deductions 
to  be  drawn  from  this  evidence,  tends  strong- 
ly to  the  conclusion  that,  but  for  the  mutual 
understanding  of  the  parties  that  the  walls 
of  the  building  were  strong  enough  to  sup- 
p<»t  two  additional  stories  thereon,  the  lease 
wonld  not  have  been  entered  into. 

"It  is  true  that  by  the  decree  the  building, 
in  the  condition  in  wlilch  It  was  at  the  time 
of  the  execution  of  the  lease,  is  not  and  can- 
not be  restored  to  appellants.  None  of  the 
tenants  then  occupying  it  were  there  at  the 
entry  of  the  decree.  The  rent  roll  is  vari- 
ant. The  rental  value  of  the  building  is 
not  the  same.  Under  a  receiver  appointed, 
eittier  by  mutual  agreement  or  without  dis- 
sent, substantial  cbauges  and  alterations  have 
been  made  in  the  structure.  Nevertheless, 
it  appears  that  by  the  restoration  of  the  build- 
ing and  a  money  decree,  in  connection  with 
rents  heretofore  received  by  appellants,  they 
are  placed  in  substantially  the  position  they 
were  when  the  lease  was  made.  In  the  case 
of  the  rescission  of  a  sale  of  improved  prem- 
ises, there  can  never  be  a  perfect  restoration, 
line  for  line  and  corner  for  comer.  The 
premises,  when  restored,  are  altered.  They 
have  suffered  the  decay  Incident  to  time  and 
exposure.  There  may  have  been  decline  or 
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rise  in  value.  The  property  may  have  be- 
come more  or  less  desirable.  The  character 
of  the  occupation  for  renting  purposes  which 
its  situation  demands  may  have  greatly  chan- 
ged. As  to  all  these  things  there  cannot  be 
a  complete  restoration  of  the  status  quo,  nor 
does  equity  demand  it.  In  such  a  case  a 
court  of  equity,  having  come  to  the  conclu- 
sion that  the  party  complainant  is  entitled  to 
a  rescission,  endeavors  to  put  the  parties  in 
the  condition  they  would  have  been,  had 
not,  by  reason  of  their  mutual  mistake,  the 
contract  been  entered  into;  and,  as  before 
stated,  in  order  to  entitle  a  party  to  such  re- 
scission, the  condition  of  affairs  must  be  such 
that  a  substantial  restoration  can  be  made. 
Neblett  v.  MacFarland,  92  U.  S.  101,  23  L. 
Ed.  471. 

"That  there  was  a  mutual  mistake  as  to 
the  condition  of  the  walls  and  foundations 
of  the  building,  and  that  but  for  such  mistake 
the  lease  would  not  have  been  made,  as  well 
as  that  this  mistake  was  as  to  a  material 
and  important  matter  aftecting  the  substance 
of  that  concerning  which  the  contract  was, 
and  the  contract  itself,  there  was  such  evi- 
dence that  we  ought  not  to  overturn  the  con- 
clusions of  the  chancellor  upon  the  facts  in 
dispute.  The  evidence  of  mutual  mistake  is 
clear.  A  case  of  a  mutual  mistake  of  fact 
as  to  a  material  matter  afTecting  the  sub- 
stance of  a  transaction  affords  grounds  for 
an  application  by  either  party  for  a  rescis- 
sion. It  may  therefore  be  well  to  consider 
whether  the  lessors  could  have  bad  a  rescis- 
sion, had  they  so  applied.  If  the  lease  had 
been  for  $100  per  annum,  and  it  appearing, 
as  from  the  evidence  it  fairly  does,  that  the 
placing  bf  two  more  stories  upon  this  struc- 
ture, already  seven  stories  high,  would  have 
greatly  endangered  the  entire  building,  and 
perhaps  completely  ruined  it,  appellants 
would  probably  have  applied  to  have  the  con- 
tract rescinded,  saying  that  the  contract  per- 
mitting—nay, requiring— the  placing  of  two 
additional  stories  thereon  would  never  have 
been  made,  had  not  both  parties  been,  when 
the  contract  was  entered  into,  mistaken  as  to 
the  strength  of  walls  and  foundations.  To 
this,  what  reply,  under  the  evidence  and  find- 
ings In  this  case,  could  Fitzgerald  have  made? 
Would  a  court  of  equity,  having  before  it  the 
record  of  this  case,  allow  him  to  go  on  and 
break  down  the  building  by  the  weight  of  the 
additional  stories  he  had  contracted  to  place 
thereon?  The  record  does  not  show  such 
laches  upon  the  part  of  appellee  in  calling  for 
a  rescission  as  forbids  relief  to  him. 

"An  objection  is  made  to  the  allowance  of 
fees  to  the  master.  The  court  allowed  to  the 
master  the  statutory  fees  for  taking  testi- 
mony. It  appears  that  by  agreement  the 
parties  employed  a  stenographer,  and  paid 
him  fifty  cents  a  page  for  reporting  the  tes- 
timony. Thus  the  master  was  saved  the 
labor  of  writing  out  the  testimony.  No  por- 
tion of  the  fifty  cents  per  page  was  received 
in  any  way  by  the  master.    Notwithstanding 
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that  tbe  master  did  not  bare  to  write  down 
the  testimony,  he  bad  to  listen  to  It,  examine 
and  certify  to  tbe  correctness  of  every  word 
tranacribed  by  the  stenographer,  or  change 
the  same  to  correspond  with  the  actual  tes- 
timony. That  done  by  the  parties  was  not  at 
the  master's  request,  and  was  doubtless  a 
great  saving  to  tbe  parties  in  tbe  way  of  time 
and  solicitor's  fees.  Tbe  Instance  is  entirely 
unlike  that  commented  upon  in  Sctanadt  v. 
Davis,  185  111.  476,  57  N.  E.  ffi>2.  We  see  no 
reason  for  Interfering  with  tbe  order  of  the 
court  as  to  costs.  The  decree  of  the  circuit 
court  is  affirmed." 

We  concur  in  the  views  above  expressed  in 
the  opinion  of  the  Appellate  Court,  and  in 
tbe  conclusion  there  reached.  Accordingly 
tbe  foregoing  opinion  is  adopted  as  tbe  opin- 
ion of  this  court,  and  the  Judgment  of  the 
Appellate  Court  is  affirmed.  Judgment  af- 
firmed. 


(2(M  111.  197) 

BBEDLE  T.  PEOPLE. 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

WITNESSES— IMPEACHMENT. 

1.  A  witness  is  iropeaciied  by  direct  contradic- 
tion, in  the  sense  that  his  evidence  may  be  dis- 
regarded unless  corroborated,  only  when  the 
contradiction  goes  to  the  extent  o(  leading  the 
jury  to  believe  that  the  witness  willfully  testi- 
fied falsely  on  a  material  matter. 

■2.  A  witness  is  not  impeached,  in  the  sense 
that  his  evidence  may  be  disregarded  unless  cor- 
ro^borated,  by  mere  proof  of  his  having  made 
different  or  controdictory  statements  elsewhere, 
bnt  the  jury  must  believe  that  his  testimony  was 
willfully  false  in  regard  to  material  facts  before 
they  are  authorized  to  ignore  his  entire  testi- 
uaouy. 

Error  to  Circuit  Court,  Douglas  County;  W. 
G.  Cochrane,  Judge. 

William  A.  Becdle  was  convicted  of  crime, 
and  appeals.     Reversed. 

J.  M.  Newman  and  W.  C.  Johns,  for  plain- 
tiff In  error.  H.  J.  Hamlin,  Atty.  Gen.,  Geo. 
B.  Gillespie,  Asst  Atty.  Gen.,  and  John  H. 
Chadwlck,  State's  Atty.,  for  the  People. 

RICKS,  J.  At  the  October  term,  1902,  of 
the  Douglas  circuit  court,  plaintitT  in  error 
was  indicted  for  the  crime  of  forgery.  Upon 
trial  be  was  found  guilty,  and  sentenced  to 
tbe  penitentiary  for  an  indeterminate  term. 

Upon  tbe  trial  it  appeared  that  on  April 
16,  1902,  defendant  applied  to  the  cashier  of 
the  Citizens'  Bank  of  Garrett  for  a  loan  of 
$15,  offering  to  give  a  note  for  such  amount, 
with  bis  mother,  M.  J.  Beedle,  as  security. 
The  cashier  informed  blm  that  such  note  would 
be  accepted,  and  wrote  out  a  note  for  Beedle 
to  take  to  bis  mother  to  sign.  Beedle  took  it 
and  went  out  of  tbe  bank,  stating  be  would 
have  his  mother  sign  It,  and  In  15  or  20 
minutes  brought  It  back  with  his  name  and 
that  of  his  mother  signed  to  the  note,  where- 
upon the  cashier  discounted  it  and  gave  him 
the  proceeds  of  the  note.  The  same  evening, 
after  tbe  discounting  of  the  not^  tbe  cashier 


of  the  bank  met  Mrs.  Beedle,  and  asked  her 
If  she  bad  signed  a  note  for  Bert  (plahitifl  in 
error)  that  afternoon,  and  she  replied,  "No, 
sir;  I  did  not."  He  then  said  to  her,  "Didn't 
you  sign  a  note  for  Bert  for  $15  this  after- 
noon?" And  she  replied,  "No,  sir;  I  did  not" 
He  then  said  to  her,  "Did  you  give  him  any 
authority  to  sign  your  name  to  any  note  to- 
day?" And  she  answered,  "No,  sir;  I  did 
not."  Several  persons  were  present  at  this 
conversation,  and  their  evidence  is  substantial- 
ly alike.  Two  days  after  this  conversation 
the  defendant  was  arrested  at  bis  mother's 
house.  There  is  some  dispute  as  to  whether 
or  not  the  warrant  was  read  to  blm  at  that 
time.  However,  when  he  was  arrested  be 
asked  if  tbe  matter  could  not  be  fixed  up, 
and  tbe  cashier,  who  was  there  with  the 
sheriff,  replied  that  he  (the  cashier)  was  with- 
out power  to  arrange  any  settlement  of  tbe 
matter.  The  defendant  then  said  his  mother 
gave  blm  permission  to  sign  tbat  note,  and 
she  said,  "Bert,  I  never.  I  am  not  going  to 
He  for  you  any  more;"  and  be  said,  "Yes,  yoQ 
did.  You  said  I  could  have  the  $15.  Ma, 
you  know,  you  gave  me  permission  to  sign 
tbat  note;"  and  she  said,  "No,  Bert,  I  didn't:" 
and  he  said,  "You  told  me  I  might  have  |15." 
It  Is  conceded  that  M.  J.  Beedle's  name  was 
signed  to  the  note  by  plaintiff  In  error.  The 
foregoing  constitutes  practically  all  tbe  evi- 
dence in  behalf  of  the  state  tending  to  prove 
the  want  of  authority  to  sign  tbe  name  of 
Mrs.  Beedle. 

From  the  evidence  oftered  on  behalf  of  the 
defendant  it  appears  tbat  shortly  prior  to  the 
foregoing  transaction  the  plaintiff  in  error  de- 
sired to  purchase  a  butcher  shop  for  $50,  and 
had  requested  his  mother  to  sign  a  note  for 
tbat  amount,  which  his  mother  refused  to  do. 
Mrs.  Beedle  testified  that  when  talking  to 
the  cashier  she  understood  he  was  speaking 
of  the  $50  note,  and  tbat  in  tbe  conversation 
bad  with  him  she  bad  In  mind  a  $50  note, 
and  tbat  when  tbe  sheriff  came  to  ber  house 
to  arrest  the  defendant  she  "had  in  mind  a 
$50  note.  I  understood  ttaey  were  arresting 
him  for  tbe  forgery  of  a  $50  note."  She  fur- 
ther testified  that  the  defendant  came  to  her 
house  with  tbe  $15  note  for  ber  to  sign,  and 
as  she  was  very  busy  she  told  blm  to  sign  ber 
name  for  her,  and,  upon  her  giving  him  au- 
thority so  to  do,  he  signed  her  name  to  the 
note  In  her  presence.  Julia  Bitz,  a  sister  to 
the  plaintiff  in  error,  testified,  in  substance: 
"I  was  present  on  tbe  16th  day  of  April, 
when  my  brother  came  in  with  this  note.  It 
was  in  the  afternoon.  Mother  was  In  the 
kitchen,  cooking  something.  He  asked  ma  tbat 
he  would  like  to  have  $15— If  she  would  sign 
bis  note.  He  asked  ma  if  she  would  sign  a 
note  for  $15  for  him,  and  she  told  him  she 
was  busy,  and  be  could  sign  her  name  to  it, 
and  he  did,  and  went  to  the  writing  desk  and 
signed  ber  name  and  his  own.  He  shoved 
the  note  to  mother  and  went  back  uptown  in 
just  a  few  minutes."  This,  with  the  note,  was 
substantially  all  tbe  evidence  offered. 
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Upon  cuotioii  for  new  trial  the  defendant  fil- 
ed an  aOldarlt  of  Wesley  Darling,  a  newly 
discovered  witness.  In  wblcb  affidavit  Darling 
states  that  he  is  engaged  In  the  butcher  bnsi- 
ness;  that  on  April  16th  the  mother  of  the 
defendant  came  to  the  shop  and  asked  If 
Bert  had  bought  the  butcher  shop;  that  affiant 
said  that  there  was  a  note  to  that  effect  al- 
ready  made  out,  but  not  signed,  and  Mrs. 
Beedle  said:  "I  do  not  want  him  to  buy  the 
shop.  I  have  already  helped  him  to  borrow 
$15  this  afternoon." 

The  court  gave  the  following  InstructionB 
on  behalf  of  the  people:  "(5)  The  Jury  are 
Instructed  that,  in  determining  the  questions 
of  fact  In  this  case,  they  shall  consider  the 
entire  evidence  Introduced  by  the  parties  there- 
to; but  the  Jury  are  at  liberty  to  disregard 
the  statements  of  all  such  witnesses,  if  any 
there  be,  aa  have  been  successfully  impeach- 
ed, either  by  direct  contradiction,  or  by  proof 
of  such  witnesses  having  made  different  or 
contradictory  statements  at  other  times  as  to 
any  material  matter  in  the  case,  except  in  so 
far  as  such  witnesses  have  been  corroborated 
by  other  credible  evidence  or  by  facts  or  cir- 
cumstances proved  on  the  trial.  (6)  The  cred- 
it of  a  witness  may  be  Impeached  by  proof 
that  such  witness  has  made  statements  out  of 
court  contrary  to  what  said  witness  has  tes- 
tified on  the  trial,  and  in  this  case,  If  yon 
believe  from  the  evidence  that  any  witness 
has  made  statements  out  of  court  contrary  to 
what  they  had  sworn  upon  the  trial  upon  any 
material  matter,  then  these  contradictory  state- 
ments would  tend  to  Impeach  such  witness, 
and  you  would  be  Justitled  in  rejecting  her 
testimony,  if  from  all  the  other  evidence  in 
the  case,  you  believe  such  testimony  to  be  un- 
true." 

It  is  assigned  for  error  that  the  trial  court 
erred  In  giving  to  the  Jury  the  fifth  and  sixth 
Instructions  above  set  forth,  and  that  the  evi- 
dence is  not  sufficient  to  support  the  verdict 
As  this  case  must  be  reversed  and  remanded 
for  a  new  trial  for  error  in  the  Instructions, 
we  refrain  from  commenting  on  the  evidence. 

The  defense  of  plaintiff  in  error  was  predi- 
cated upon  the  authority  given  him  by  his 
mother  to  sign  her  name  to  the  note  In  ques- 
tion, and  this  defense  rested  largely  upon  the 
testimony  of  Mrs.  Beedle.  If  her  evidence 
was  believed  by  the  Jury,  a  conviction  could 
not  be  had  In  this  case.  The  fifth  and  sixth 
Instructions  plainly  were  meant  to  apply  to 
ber  testimony,  and  would  be  so  understood 
to  apply  by  the  Jury.  The  fifth  instruction, 
when  analj^ed,  tells  the  Jury,  In  effect,  that 
a  witness  may  be  "successfully  Impeached 
by  direct  contradiction,"  but  does  not  tell 
them  to  what  extent  the  contradiction  must 
go.  Aa  we  understand  the  rule,  the  contra- 
diction must  go  to  the  extent  that  the  Jury 
may  believe  that  the  impeached  vrltness  has 
willfully  sworn  falsely  upon  a  material  mat- 
ter, before  he  is  impeached,  in  the  sense  that 
bis  evidence  may  be  disregarded  except  there 
be  corrol>oratlon.     Howard  v.  McDonald,  46 


111.  128;  O'Brien  v.  Palmer,  49  m.  72.  The 
mere  conflict  of  testimony  is  not  what  is 
called  Impeaching  evidence.  Baker  v.  Robin- 
son, 49  111.  299.  There  is  seldom  a  trial  had 
in  court  In  which  the  evidence  upon  some 
material  point  Is  not  conflicting,  and  a  state- 
ment of  one  witness  absolutely  contradicted 
by  another;  but  the  Jury,  from  that  circum- 
stance alone,  should  not  be  told  that  if  there 
be  two  witnesses,  and  each  of  them  contra- 
dict the  other,  both  are  successfully  impeach- 
ed. The  term  "impeached"  means  more  than 
timt,  and  goes  not  only  to  what  the  witness 
testified  to,  but  to  the  credibility  of  the  wit- 
ness; and,  unless  the  jury  believe  that  a  wit- 
ness has  willfully  sworn  falsely  upon  a  ma- 
terial matter,  they  are  not  authorized  to  disre- 
gard the  testimony  of  the  witness.  If  the  in- 
stnictlou  in  Miller  v.  People,  39  111.  457,  cited 
by  the  people,  lays  down  a  rule  In  conflict 
with  the  rule  here  expressed,  it  must  be  held 
to  have  been  departed  from  in  the  more  re- 
cent cases  of  Gulliher  v.  People,  82  111.  145; 
Healy  v.  People,  163  111.  372,  45  N.  E.  230; 
and  Matthews  v.  Granger,  196  111.  164,  63 
N.  E.  658. 

By  the  instruction  the  Jury  are  further  told 
that,  if  proof  has  been  made  that  a  witness 
has  made  different  or  contradictory  state- 
ments at  other  times  as  to  any  material  mat- 
ter in  the 'case,  then  such  witness  has  been 
successfully  impeached,  and  the  Jury  are  at 
liberty  to  disregard  the  evidence  of  such  wit- 
ness in  so  far  as  such  witness  has  not  been 
corroborated,  etc.  This  is  not  the  law.  In 
Gulliher  v.  People,  supra,  we  said:  "The 
mere  fact,  however,  that  he  is  contradicted 
as  to  some  material  matter,  is  not  enough 
to  warrant  the  rejection  of  his  evidence  alto- 
gether, unless  the  jury  believed  that,  as  to 
the  matter  In  which  he  has  been  thus  contra- 
dicted, he  has  sworn  falsely,  and  knew  his 
evidence  was  false."  Mrs.  Beedle  explained 
to  the  Jury  her  statements  out  of  court  on  the 
ground  that  she  was  speaking  of  and  had 
solely  in  her  mind  the  $50  note,  and  this  evi- 
dence should  have  been  considered  by  the 
Jury,  and  by  them  weighed.  They  were  the 
Judges  of  the  credibility  of  the  witness,  yet 
the  court.  In  this  instruction,  informed  them 
that  these  statements  had  successfully  im- 
peached her  testimony,  and  that  the  same 
might  be  disregarded.  The  Jury  are  not  at 
liberty  to  disregard  the  testimony  of  a  wit- 
ness merely  because  evidence  tending  to  im- 
peach has  been  Introduced,  nor  on  the  ground 
that  he  has  made  an  erroneous  statement. 
It  Is  only  where  he  has  been  successfully 
Impeached,  and  where  the  statements  are  will- 
fully and  corruptly  false  In  regard  to  material 
facts,  that  the  jury  are  authorized  to  disre- 
gard the  entire  testimony;  and  It  Is  for  the 
jury,  under  proper  instructions,  to  say  the 
impeachment  has  beeu  successful.  Matthews 
V.  Granger,  196  111.  164,  63  N.  B.  658.  The 
statement  of  Mrs.  Beedle  made  to  the  cashier 
of  the  bank  may  have  been  made  in  refer- 
ence to  the  f50  note,  and  such  is  her  ex- 
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plaoation;  but  by  this  Instruction  this  ex- 
planation is  discountenanced,  and  the  Jury 
are  told  that  it  is  not  necessary  for  them  to 
consider  or  to  weigh  her  testimony,  but  that 
it  may  be  cast  aside  and  totally  disregarded. 

The  sixth  Instruction  given  on  behalf  of 
the  people  is  almost  identical  with  the  in- 
struction given  and  held  erroneous  in  Healy 
V.  People,  163  111.  372,  45  N.  E.  230  (see,  also, 
Matthews  t.  Granger,  supra),  and  should  not 
have  been  given  in  this  case.  The  evidence 
was  conflicting  on  vital  points,  and  the  testi- 
mony of  Mrs.  Beedle  was  vital  to  the  defense. 
The  defendant  was  entitled  to  have  the  Jury 
correctly  Instructed,  and  if  these  erroneous 
instructions,  discrediting  the  testimony  of  hia 
most  important  witness,  had  not  been  given, 
the  jury  might  have  arrived  at  a  different 
verdict. 

For  the  enoi-s  above  set  forth,  the  Judg- 
ment is  reversed  and  the  cause  remanded  tor 
another  trial.    Reversed  and  remanded. 


(204  111.  248) 


MARX  ▼.  PEOPLE. 


(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 
CRIMINAL    LAW— PLEA    OP    QtllLTY— EFFECT— 
EVIDENCE— NECESSITY— BVIDENCB    OF    AGE- 
RECORD— PRESUMPTION— WRIT    AUTHORIZING 
CONFINEMENT— SUFFICIENCY— REVIEW. 

1.  Where  defendant,  after  the  court  has  ex- 
plained to  him  the  consequences  of  his  enter- 
ing a  plea  of  guilty,  as  required  by  Kurd's  Rev. 
St.  leOl,  p.  6o8,  §  424,  pleads  guilty  to  an  in- 
dictment alleging  fully  the  facts  necessary  to 
constitute  the  offense  of  receiving  stolen  prop- 
erty, knowing  that  the  same  was  stolen,  and 
which  sets  out  specifically  the  articles  stolen  and 
received,  and  their  value,  testimony  to  estab- 
lish the  facts  or  the  value  of  the  property  is  un- 
necessary. 

2.  Where  the  record  in  a  criminal  case  shows 
that  In  the  presence  of  the  accused  the  court 
heard  evidence  on  two  separate  days,  and  as, 
under  the  indictment,  and  plea  of  guilty  there- 
to, the  court  had  no  discretion  as  to  the  punish- 
ment, the  presumption  will  be  indulged  in  that 
the  court  did  its  duty,  and  that  the  evidence 
heard  was  as  to  the  age  of  the  accused,  and 
that  the  sentence  to  the  reformatory  was  in  ac- 
cordance therewith. 

3.  It  is  not  error  for  the  court  to  ascertain  the 
age  of  defendant  on  trial  for  crime,  and  fix  his 
place  of  confinement  according  to  his  age,  with- 
out preserving  the  evidence  in  the  record,  or 
making  a  special  finding  based  thereon. 

4.  The  question  whether  one  sentenced  to  a 
place  of  confinement  on  being  adjudged  guilty 
of  crime  is  confined  by  a  lawful  writ  is  not  re- 
viewable on  a  writ  of  error,  and  can  only  be 
considered  on  habeas  corpus. 

Error  to  Oriminal  Court,  Cook  (bounty; 
Frank  Baker,  Judge. 

Ed  Marx  was  sentenced  to  the  reformatory 
on  bis  plea  of  guilty,  and  be  brings  error. 
Affirmed. 

M.  D.  Brown,  for  plaintlfF  in  error.  H.  J. 
Hamlin,  Atty.  Gen.,  Charles  S.  Deneen, 
State's  Atty.,  and  P.  L.  Barnett,  Asst.  State's 
Atty.,  for  the  People. 

RICKS,  J.  PlaintUT  In  error,  at  the  Feb- 
ruary term,  1900,  of  the  criminal  court  of 

tL  See  Criminal  Law,  vol.  14,  Cent.  Dig.  {  631. 


Ox>k  county,  upon  bis  pleading  guilty  to 
the  crime  of  receiving  stolen  property,  know- 
ing the  same  to  have  been  stolen,  was 
sentenced  for  an  indeterminate  period  in 
the  Illinois  State  Reformatory.  The  indict- 
ment sets  out  specifically  the  articles  stolen 
and  so  received,  and  the  value  of  each  article, 
all  aggregating  the  value  of  $57.50.  At  the 
April  term,  1903,  of  this  court,  this  writ 
of  error  was  sued  out 

The  errors  assigned  are:  (1)  There  is  no 
evidence  in  the  record  to  support  the  con- 
viction ana  sentence;  (2)  there  is  no  evi- 
dence in  the  record  to  show  any  crime  was 
committed,  or  that  any  pr(q>erty  was  ever 
stolen  or  received  by  plaintiff  In.  error; 
(3)  there  is  no  evidence  In  the  record  to 
show  or  prove  the  age  of  plaintiff  in  error 
at  the  time  of  conviction  and  sentence;  (4) 
.there  is  no  evidence  showing  the  value  of 
the  property  received;  (5)  no  warrant  of 
commitment  to  the  State  Reformatory  was 
ever  issued  upon  the  sentence  and  Judg- 
ment of  the  court  upon  wliich  plaintiff  in 
error  was  committed  to,  or  Is  held  in,  said 
reformatory.  No  complaint  is  made  of  the  in- 
dictment, and  an  inspection  of  it  shows  that 
it  is  sufficient  in  all  respects. 

Under  the  plea  of  guilty.  It  was  not  neces- 
sary for  the  court  to  hear  evidence  to  deter- 
mine any  matter  fully  set  out  In  the  indict- 
ment, as  the  plea,  as  shown  by  the  record, 
Is  that  the  plaintiff  in  error  is  "guilty  of 
receiving  stolen  property,  knowing  the  same 
to  have  been  stolen,  in  manner  and  form  as 
charged  therein."  Nor  do  we  think  It  neces- 
sary that  the  court  shall  hear  evidence  as 
to  the  value  of  the  property  where  the  in- 
dictment charges  and  specifies  the  value 
thereof,  and  the  value' is  alleged  as  above  $15, 
and  It  is  sufficient  that  the  larceny  charged, 
by  which  the  goods  were  obtained.  Is  grand 
larceny,  and  the  crime  a  felony. 

When  the  plea  Is  "Not  guilty,"  and  the 
cause  is  heard  by  a  Jury,  the  defendant  ad- 
mits nothing,  or  If  upon  the  trial  he  admits 
the  larceny— that  Is,  the  taking  of  the  goods 
—he  does  not  admit  thereby  that  they  were 
taken  feloniously  or  that  they  bad  any  value, 
nor  does  he  admit  any  other  matter  material 
to  his  conviction  as  charged  In  the  indict- 
ment, but  all  matters  not  expressly  admitted 
must  be  proved;  and  in  such  case  the  value 
of  the  property,  being  a  material  part  of  tbe 
case  as  fixing  the  grade  of  the  offense,  must, 
under  our  statute,  be  proved,  and  found 
by  the  Jury,  that  the  court  may  know  that 
he  is  justified  in  Imposing  the  penalty  recom- 
mended by  the  Jury,  as  was  the  practice  In 
this  class  of  cases  prior  to  the  enactment  of 
the  parole  law,  or  to  enable  the  court  to 
determine  what  penalty  to  impose  where  the 
same  is  not  fixed  by  the  Jury.  But  where 
the  defendant  pleads  "Guilty,"  he  pleads  to 
every  fact  averred  In  the  indictment,  and 
there  is  neither  law,  reason,  nor  .necessity 
requiring  proof  of  the  things  admitted  by 
tbe  plea.  4  Am.  &  Eng.  Ency.  of  Law  (1st 
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Ed.)  773;  Bassett  on  Crim.  PI.  c.  214,  i  188; 
1  Bishop  on  Crim.  Proc.  i  795;  People  v. 
Goldstein.  32  Cat  432;  State  v.  Walker.  22 
La.  Ann.  425;  Green  v.  Commonwealtli,  12 
Allen,  155.  In  Bassett  on  Criminal  Plead- 
ing, supra,  it  is  said:  "The  plea  may  be  re- 
ceived originally  or  upon  the  general  is- 
sue withdrawn,  and  it  is  considered  the  high- 
est character  of  conyiction  admissible  in 
any  case,  for,  while  it  is  but  presumptive 
evidence,  the  law  considers  it  to  rest  upon 
the  strong  presumption  that  no  Innocent  per- 
son would  sacrifice  life,  liberty,  or  even  repu- 
tation, by  a  declaration  untrue  and  adverse 
to  his  personal  interest  and  comfort  'Con- 
fessio  facta  in  judicio  omnl  probatlone  ma- 
jor est.'  This  plea  proceeds  to  the  full  ex- 
tent the  charges  are  good,  and  leaves  to  the 
court  the  simple  duty  of  assessing  the  penalty 
and  pronouncing  Judgment,  even  to  the  ex- 
tent of  death."  In  support  of  this  declara- 
tion. People  ▼.  Noll,  20  Cal.  164,  is  cited, 
wherein  practically  the  same  language  is 
used;  and  this  pronouncement  of  the  law 
is  in  harmony  with,  and  practically  in  the 
language  of,  all  the  authorities  above  cited. 
In  State  v.  Walker,  supra,  the  Supreme  Court 
of  Louisiana  said:  "It  is  an  error  on  the 
part  of  the  appellant  to  say  that  no  value  of 
the  articles  stolen  is  alleged  or  shown.  If 
such  allegation  and  proof  be  necessary  where 
no  distinction  is  made  between  grand  and 
petit  larceny  (and  as  to  this  it  is  unneces- 
sary to  express  an  opinion),  the  requirements 
of  the  law  are  fully  met  in  this  case.  The 
defendant  was  fully  placed  on  his  guard, 
for  the  indictment  declares  that  he  took 
money,  and  that  its  aggregate  value  was 
$150,  and  his  plea  of  guilty  admits  the  truth 
of  these  averments." 

The  statute  requires  that,  before  such  plea 
shall  be  allowed  to  be  entered,  the  court 
shall  fully  explain  to  the  accused  the  conse- 
quences of  entering  it  (Hurd's  Rev.  St.  1801, 
p.  C58,  i  424),  and  the  record  in  this  case 
shows  that  duty  was  performed  by  the 
court  Under  the  indictment  in  question  the 
court  must  have  told  the  plalntifF  in  error 
that  if  he  persisted  in  his  plea  it  would  be 
the  duty  of  the  court  to  sentence  him  to 
the  State  Reformatory  or  to  the  Penitentiary, 
according  to  his  age.  With  these  facts  be- 
fore him,  the  plaintiff  In  error  entered  his 
plea;  and  to  require  testimony  to  establish 
that  which  the  plalntifT  In  error  by  his  plea 
admitted  would  be  to  require  a  useless  thing, 
which  the  law  does  not  indulge. 

When  the  reformatory  was  established, 
crimes  received  a  new  classification,  not  based 
upon  their  enormity,  but  upon  the  age  of 
the  offender;  and  those  offenders,  with  some 
exceptions,  not  necessary  here  to  advert  to, 
who  are  between  the  ages  of  16  and  21  years, 
are  sentenced  and  committed  to  the  reform- 
atory. It  is  true  that  section  10  of  chapter 
118  of  our  statutes  (Hurd's  Rev.  St  1899,  p. 
1379)  requires  that  "In  all  criminal  cases  tried 
by  Jury,  in  which  the  Jury  shall  find  the  de- 


fendant guilty,  they  shall  also  find  by  their 
verdict  whether  or  not  the  defendant  is  be- 
tween the  ages  of  ten  and  twenty-one  years." 
There  is  no  statutory  requirement  that  when 
a  plea  of  guilty  Is  entered  the  court  shall 
render  any  verdict  or  shall  in  any  manner, 
other  than  by  his  sentence,  preserve  his  find- 
ing as  to  the  age  of  the  offender.  The  duty 
of  the  court,  in  this  class  of  cases,  to  ascertain 
the  age  of  an  offender  who  pleads  guilty, 
arises  by  construction  and  from  the  necessity 
of  the  situation,  to  enable  him  to  know  in 
which  of  the  institutions,  penal  or  reform- 
atory, the  offender  shall  be  ordered  to  be  con- 
fined. The  only  express  provision  In  the 
statute  requiring  the  court  to  hear  evidence 
upon  a  plea  of  guilty  is  found  in  section  4  of 
division  13  of  the  Criminal  Code  (Hurd's  Rev. 
St.  1899,  p.  634,  c.  38),  which  is:  "In  all 
cases  where  the  court  possesses  any  discre- 
tion as  to  the  extent  of  the  punishment  it 
shall  be  the  duty  of  the  court  to  examine 
witnesses  as  to  the  aggravation  and  mitiga- 
tion of  the  offense."  The  record  here  dis- 
closes that  in  the  presence  of  plaintiff  in  error 
the  court  did  hear  evidence  on  two  separate 
days.  Under  the  indictment  and  the  plea 
thereto,  the  court  had  no  discretion  to  exer- 
cise, as  he  formerly  had  in  such  pleas,  as  he 
could  not  fix  any  term  of  imprisonment  or 
impose  any  fine.  Such  being  the  case,  the 
presumption  will  be  Indulged  that  the  court 
did  his  duty,  and  that  the  evidence  that  was 
heard  was  as  to  the  age  of  plaintiff  in  error, 
and  that  the  sentence  to  the  reformatory  was 
in  conformity  thereto.  Brown  v.  State,  13 
Ark.  96;  In  re  Brown,  32  Cal.  48;  People  v. 
Noll,  20  Cal.  164;  People  v.  Barton,  88  Cal. 
176,  25  Pac.  1117;  Es  parte  Woods  (Cal.) 
41  Pac.  796.  In  Brown  v.  State,  supra,  It  is 
said:  "Where  the  record  is  silent  upon  the 
subject,  this  court  will  presume  that  the  court 
below,  In  passing  sentence  upon  a  person  con- 
victed of  crime,  compiled  with  the  previsions 
of  the  statute;  but,  if  the  court  In  fact  omit- 
ted to  do  so,  such  omission  would  be  no  cause 
for  reversal  of  the  Judgment  but  a  compli- 
ance with  the  statute  might  be  directed."  In 
Re  Brown,  supra.  It  is  said:  "If  a  defendant 
pleads  guilty  to  an  indictment  for  murder 
which  does  not  specify  the  degree,  and  the 
court  Imposes  a  sentence  of  confinement  in 
the  State  Prison,  the  Judgment  is  not  a  nul- 
lity, for  the  presumption  is  that  the  court 
by  the  testimony,  ascertained  the  degree  of 
the  crime." 

Under  the  statute  cited,  requiring  the  court, 
where  discretion  was  given  as  to  the  extent 
of  punishment,  to  examine  witnesses  as  to 
the  aggravation  or  mitigation  of  the  offense, 
it  has  not,  to  our  knowledge,  been  insisted  or 
held  that  the  court  should  preserve  the  evi- 
dence of  that  examination,  or  make  any  spe- 
cial finding  concerning  the  same.  In  Elx 
parte  Woods,  supra,  the  defendant  pleaded 
guilty  to  a  charge  of  burglary  in  the  first  de- 
gree, and  the  Judgment  recited  that  "where- 
as defendant  has  been  convicted  of  the  crime 


Digitized  by 


Google 


488 


68  NOBTHEASTERN  BEPORTER. 


(lU. 


of  burglary  in  the  first  degree,  it  is  ordered," 
etc.  It  was  there  held  that  the  Judgment 
was  valid,  though  the  minutes  of  the  court 
did  not  show  that  any  evidence  was  heard 
as  to  the  degree;  and  we  are  not  prepared  to 
say  in  the  case  at  bar  that  it  was  error  for 
the  court  below  to  have  ascertained  the  age 
of  the  plaintiff  in  error,  and  fixed  the  place 
of  bis  confinement  according  to  his  age,  with- 
out haying  preserved  the  evidence  in  the  rec- 
ord, or  making  a  special  finding  based  upon 
the  same. 

The  remaining  objection,  that  the  plahitlff 
in  error  is  not  held  in  his  present  place  of 
confinement  by  any  writ  or  process  running 
in  "the  name  of  the  people  of  the  state  of 
Illinois,"  and  concluding  "against  the  peace 
and  dignity  of  the  same,"  as  it  is  insisted 
the  Constitution  requires,  does  not  properly 
arise  upon  writ  of  error.  The  question  as  to 
whether  the  plaintiff  in  errw  is  confined  now 
by  any  writ,  or  of  a  writ  in  such  form  as  is 
required  by  law,  is  one  that  will  properly 
arise  when  it  is  sought  by  habeas  corpus  to 
relieve  him  from  illegal  restraint.  The  issu- 
ing of  the  writ  is  no  part  of  the  Judgment 
complained  of,  and  need  not  here  be  con- 
sidered. 

The  Judgment  of  the  criminal  court  of  Cook 
county  is  affirmed.    Judgment  affirmed. 

(204  III.    S8) 

PARMLI  T.  FARRAR. 

(Supreme  Court  of  lUinoia.     Oct  26,  1903.) 

APPEAIr-REVIRV/— CONCLUSIVENESS  OF  VER- 
DICT—REMITTITUR  IN  APPELLATE  COURT— 
BVIDBNCB— EXCLUSION— HARMLESS   ERROR. 

1.  Where  there  is  evidence  tending  to  support 
the  verdict,  the  judgments  of  the  lower  coorts, 
80  far  as  questions  of  fact  are  concerned,  are 
conclusive  on  the  Supreme  Court. 

2.  Where  four  juries,  in  as  many  trials,  found 
that  a  real  estate  broker  was  entitled  to  recover 
commissions  for  procuring  a  sale  of  real  estate, 
the  fact  that  he  was  entitled  to  recover  some 
amount  was  conclusive. 

3.  Practice  Act,  §  81  (3  Starr  &  C.  .\nn.  St. 
1896  [2d  Ed.]  p.  3108,  par.  82),  which  provides 
that  the  Appellate  Court,  in  case  of  a  partial 
reversal,  shall  give  such  judgment  as  the  in- 
ferior court  ought  to  have  given,  and  may  al- 
low the  entering  of  a  remittitur,  authorizes  the 
entry  of  a  remittitur  in  the  Appellate  Court. 

4.  The  exclusion  of  proper  evidence  was  not 
ground  for  a  reversal  where  the  facts  sought  to 
be  established  by  the  excluded  evidence  were 
shown  by  other  evidence. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  J.  Hamilton  Farrar  against 
Samuel  P.  Parmly.  From  a  judgment  of  the 
Appellate  Court  (105  111.  App.  394)  affirming 
a  Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  action  In  assumpsit,  brought  by 
J.  H.  Farrar,  a  real  estate  broker,  against 
Samuel  P.  Parmly,  to  recover  commissions 
for  procuring  the  sale  of  the  Boone  Block, 
in  Chicago,  to  W.  D.  Walker.    The  trial  in 
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the  court  below  resulted  in  verdict  and  judg- 
ment for  ?5,000  in  favor  of  the  appellee, 
Farrar.  An  appeal  was  taken  from  tliis 
judgment  to  the  Appellate  Court,  where,  up- 
on compliance  by  the  appellee  with  an  order 
of  that  court  requiring  him  to  remit  $2,500, 
the  judgment  of  the  superior  court  has  been 
affirmed  for  $2,500.  From  such  judgment  of 
affirmance  the  present  appeal  Is  prosecuted. 

Heckman,  Elsdon  &  Shaw,  for  appelant 
Arthur  B.  Wells  and  John  M.  Blakeley,  for 
appellee. 

MAGRUDER,  J.  This  suit  has  been  tried 
four  times.  The  first  trial  in  December, 
1890,  resulted  In  a  verdict  for  the  appellee 
for  $3,000,  which  was  set  aside,  and  a  new 
trial  was  granted.  On  the  second  trial  there 
was  a  verdict  in  favor  of  appellee  for  $2,- 
500,  and  a  new  trial  was  again  granted.  The 
third  trial  resulted  in  verdict  and  judgment 
In  fSvor  of  appellee  for  $5,000.  This  third 
judgment  was,  upon  appeal,  affirmed  by  the 
Appellate  Court  (67  111.  App.  624),  but  upon 
appeal  to  this  court  it  was  reversed  for  er- 
ror of  the  trial  court  in  refusing  to  give 
an  instruction  asked  by  the  defendant  below 
(the  present  appellant),  as  will  be  seen  by  ref- 
erence to  the  case  of  Parmly  v.  Farrar,  169 
III.  606,  48  N.  E.  693.  Upon  the  reversal  of 
the  Judgment  of  the  Appellate  Court  by  this 
court,  the  cause  was  again  docketed  In  the 
trial  court,  and  tried  a  fourth  time.  The 
fourth  trial  resulted  in  the  judgment  whlcb 
it  is  sought  to  review  by  this  appeal.  When 
the  case  was  tried  the  fourth  time,  the  trial 
court  gave  for  the  defendant  below  the  in- 
struction, on  account  of  the  refusal  of  which 
the  Judgment  rendered  on  the  third  trial 
was  reversed  by  this  court  The  error,  there- 
fore, which  resulted  in  the  reversal,  set  forth 
in  Parmly  v.  Farrar,  160  111.  606,  48  N.  B. 
693,  has  been  obviated  upon  the  last  trial 
by  the  giving  of  the  formeriy  refused  in- 
struction. 

The  first  two  points  made  by  the  ai>pel- 
lant  In  favor  of  a  reversal  of  the  present 
Judgment  relate  mainly  to  questions  of  fact, 
and  to  a  discussion  of  the  opinion  of  the 
Appellate  Court  It  may  be  said  again,  as 
we  said  In  Parmly  v.  Farrar,  supra  (pag^ 
608,  169  111.,  and  page  693,  48  N.  E.):  "Much 
of  the  argument  has  been  devoted  to  a  dis- 
cussion of  the  evidence  Introduced  by  the  re- 
spective parties  in  the  superior  court,  but 
as  we  are  precluded  from  passing  upon  ques- 
tions of  fact  it  will  not  be  necessary  to  al- 
lude to  that  branch  of  the  case." 

Section  66  of  the  practice  act  (3  Starr  & 
C.  Ann.  St  1896  [2d  Ed.]  p.  3054,  par.  67) 
provides  that  "no  more  than  two  new  trials 
upon  the  same  grounds  shall  be  granted  to 
the  same  party  In  the  same  cause."  Prior 
to  the  revision  of  1874,  the  statute  read  as 
follows:  "No  more  than  two  new  trials  shall 
be  granted  to  the  same  party  in  the  same 
cause."  In  commenting  ypon  this  statute,  as 
it  was  before  the  revision  of  1874,  in  Silsbe- 
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y.  Lucas,  53  111.  479,  we  said  (page  482):  "It 
would  seem  to  be  eminently  proper,  where 
three  juries  have  found  the  facts  the  same 
way,  that  there  should  be  an  end  of  the 
controversy  as  to  what  the  facts  are.  The 
law  having  constituted  the  Jury  the  judges 
of  the  facts,  and  only  Invested  the  judge 
with  power  to  set  aside  the  verdict  when  It 
Is,  to  his  mind,  against  the  evidence,  and 
when  the  persons  authorized  to  find  the  facts 
have  three  times  determined  them  the  same 
way,  the  supervisory  power  of  the  judge 
should  then  cease,  and  the  facts  thus  found 
should  be  conclusive."  At  the  same  time  It 
was  held  In  that  case  that  the  statute  pro- 
viding that  no  more  than  two  new  trials 
should  be  granted  the  same  party  In  the  same 
cause  did  not  operate  to  restrain  the  court 
from  granting  any  number  of  new  trials  up- 
on errors  of  law.  While  It  Is  true  that  this 
provision  of  the  statute  only  applies  to  prac- 
tice In  the  circuit  court  and  other  courts  try- 
ing the  facts,  and  not  to  appellate  courts, 
yet  we  are  inclined  to  give  weight  to  the 
fact  that  there  have  been  four  verdicts  In 
favor  of  the  appellee  in  this  case,  so  far 
as  the  facts  are  concerned.  We  would  not 
hesitate  In  any  case  to  reverse  a  judgment 
if  the  record  showed  that  there  was  no  evi- 
dence wliatever  to  sustain  the  verdict  But 
when  there  is  evidence  which  tends  to  sup- 
port the  cause  of  action,  the  fact  that  four 
juries  have,  upon  four  trials,  found  the  facts 
the  same  way,  makes  us  disinclined  to  dis- 
turb the  judgment  upon  any  considerations 
which  relate  merely  to  the  facts  in  the  case. 
The  issue  upon  the  fourth  trial  was  the 
same  as  the  Issue  upon  the  three  other  trials, 
to  wit,  an  issue  formed  by  a  declaration,  con- 
sisting only  of  the  common  counts  in  In- 
debitatus assumpsit,  and  the  plea  of  the  gen- 
eral Issue,  filed  thereto.  We  agree  with  what 
the  Appellate  Court  say  In  theh-  former  opin- 
ion rendered  In  this  case:  "There  was  clearly 
such  testimony  and  documentary  evidence 
as  made  out  a  case  for  the  jury  to  pass 
upon."  Parmly  v.  Farrar,  67  III.  App.  624. 
It  is  unnecessary  to  enter  Into  a  discussion 
of  the  evidence.  It  Is  sufficient  to  say  that 
there  Is  evidence  tending  fairly  to  support 
the  verdict,  and,  this  being  so,  we  regard 
the  judgments  of  the  lower  courts  as  being 
conclusive  upon  us,  so  far  as  all  questions 
of  fact  are  concerned. 

We  also  concur  with  the  Appellate  Court 
when  they  say  In  their  last  opinion  deciding 
this  case:  "Unless  material  errors  of  law 
have  Intervened,  or  It'Is  made  to  appear  that 
passion,  partiality,  or  prejudice  have  guided 
the  verdict,  the  facts  three  times  determined 
the  same  way  should  be  deemed  conclusive. 
This  does  not,  in  the  case  at  bar,  apply  to  the 
amount  of  the  verdict,  for  tliat  has  varied, 
as  before  stated.  But  that  appellee  Is  enti- 
tled to  recover  some  amount,  we  are  com- 
pelled to  conclude  as  finally  settled.  It  is 
not  to  be  presumed  that  passion,  partiality, 
or  prejudice  have  Influenced  four  different 


juries  In  as  many  trials."  Parmly  t.  Far- 
rar, 105  111.  App.  394. 

So  far  as  the  entering  of  a  remittitur  Is 
concerned,  the  statute  expressly  provides 
(section  81,  Practice  Act;  8  Starr  &  C.  Ann. 
St  1896  [2d  Ed.]  p.  3108,  par.  82)  that  the 
"Appellate  Court,  In  case  of  a  partial  re- 
versal, shall  give  such  judgment  or  decree  as 
the  inferior  court  ought  to  have  given,  and 
for  this  purpose  may  allow  the  altering  of 
a  remittitur,  either  In  term  time  or  vacation, 
or  remand  the  cause  to  the  inferior  court  for 
further  proceedings  as  the  case  may  require." 
We  have  sanctioned  the  practice  of  allowing 
the  entry  of  a  remittitur  In  the  Appellate 
Court  North  Chicago  Street  Railroad  Co. 
V.  Wrlxon,  150  111.  532,  87  N.  B.  885;  Chi- 
cago, Burlington  &  Qulncy  Ballroad  Co.  t. 
Dickson,  88  Bl.  481. 

It  Is  claimed  by  the  appellant  that  the  trial 
court  erred  In  excluding  certain  evidence  of- 
fered by  the  appellant  upon  the  trial  below. 
The  Introduction  of  this  evidence  was  for 
the  purpose  of  showing  that  there  were  oth- 
er circumstances,  outside  of  the  agency  of 
appellee,  which  brought  the  appellant  and 
Walker,  the  purchaser,  together  in  their  ne- 
gotiations. It  Is  true  that  evidence  which 
tends  to  prove  that  the  principal  was  In- 
duced to  enter  into  the  negotiations  by  some 
other  agent  than  the  plaintiff  suing  for  his 
commissions  Is  both  competent  and  material. 
Newton  v.  Ritchie,  75  Iowa,  93,  39  N.  W.  20d; 
Mlsmore  v.  Gamble,  62  Mich.  543,  29  N.  W. 
97.  In  the  case  at  bar,  appellant  owned  the 
Boone  Block,  upon  La  Salle  street  lu  the  city 
of  Cliicago;  and  Walker,  who  purchased  It 
from  him  finally,  owned  a  building  adjoining 
the  Boone  Block  on  the  south.  It  is  claimed 
that  there  were  negotiations  between  appel- 
lant and  Walker  in  reference  to  the  erection 
of  a  party  wall  between  their  buildings,  and 
that  Walker  was  to  pay  the  cost  of  the  party 
wall,  and  hold  appellant  harmless  from  dam- 
age or  loss  of  any  kind  during  the  progress 
of  Its  construction.  It  Is  not  contended  that 
any  other  agent  than  appellee  brought  appel- 
lant and  the  purchaser,  Walker,  together,  but 
It  is  said  that  they  were  brought  together  by 
the  fact  that  negotiations  with  reference  to 
the  party  wall  were  entered  upon  between 
them.  While  It  is  true  that  some  of  the  evi- 
dence thus  rejected  might  with  propriety 
have  been  admitted,  yet  the  facts  sought  to 
be  established  by  the  excluded  evidence  were 
made  known  to  the  jury  by  other  testimony, 
and  therefore  the  appellant  was  not  Injured 
by  the  rejection  of  the  evidence  referred  to. 
We  agree  with  what  Is  said  by  the  Appellate 
C!ourt  in  their  opinion  upon  this  subject. 
They  say:  "It  was,  we  think,  competent  for 
appellant  to  show  that  other  circumstances 
existed,  calculated  to  bring  the  parties  to- 
gether, and  to  effect  the  sale  or  exchange; 
such  evidence  having  a  direct  bearing  upon 
the  question  whether  appellee's  efforts,  or 
other  causes,  brought  it  about  It  does  ap- 
pear, however,  that  by  appellee's  direct  testl- 
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mony  the  Jury  were  advised  of  the  existence 
of  these  conditions.  «  *  •  The  facts  were 
therefore  made  known  to  the  Jury,  notwith- 
standing the  rejection  of  the  evidence  refer- 
red to."  If  the  excluded  evidence  had  been 
admitted,  It  would  have  been  merely  a  repe- 
tition of  evidence  which  had  been  admitted 
already. 

iWhen  the  case  was  here  before.  It  was  re- 
versed because  the  trial  court  refused  to  give 
on  behalf  of  the  defendant  below  the  follow- 
ing Instruction:  "The  Jury  are  Instructed, 
as  a  matter  of  law,  that  the  plaintiff  cannot 
recover  under  the  declaration  In  this  case 
unless  he  has  shown  by  a  preponderance  of 
all  the  evidence  in  the  case  a  contract  fully 
performed  on  his  part"  Altliough,  when  the 
case  went  back,  and  the  fourth  trial  took 
place,  this  Instruction  was  given  to  the  Jury 
on  behalf  of'  the  appellant.  It  is  now  claimed 
that  the  first  Instruction  given  for  appellee 
upon  the  last  trial  was  Inconsistent  with  the 
Instruction  which  was  refused  upon  the  third 
trial.  The  Instruction  refused  upon  the  third 
trial  was  the  fifth  instruction  given  for  the 
appellant  upon  the  last  trial.  This  claim  is 
properly  disposed  of  by  the  following  state- 
ment upon  this  subject  made  by  the  Appel- 
late Court:  "The  suit  was  brought  under  the 
common  counts  upon  the  theory  that  a  spe- 
cial contract  had  been  fully  performed,  leav- 
ing only  a  simple  debt  due  appellee.  This 
contract,  as  stated  by  him,  was  modified  so 
as  to  authorize  an  exchange  of  the  property 
without  the  limitation  as  to  price,  and  with- 
out reference  to  the  exact  value  of  the  prop- 
erty taken  In  exchange.  We  find,  therefore, 
no  error  in  the  instruction  complained  of,  and 
no  confilct  with  the  fifth  Instruction  given  In 
behalf  of  the  appellant." 

The  Judgment  of  the  Appellate  Court  Is  af- 
firmed.   Judgment  afilrmed.  , 


(204  lU.  106) 

JUVINALL  et  al.  v.  JAMESBURG  DRAIN- 
AGE DIST. 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

DRAINS-DAMAGES-ASSESSMKNT  BY  COMMIS- 
SIONERS—JURY TRIAL-CONSTITUTIONAL  LAW 
—WAIVER— ASSESSMENT  OP  DAMAGES. 

1.  So  much  of  Act  May  29,  1879,  i  37  (2  Starr 
&  0.  Ann.  St.  [2d  Ed.]  pp.  1519,  1520,  c.  42, 
par.  68),  as  permits  the  assessment  of  damages 
to  land  by  reason  of  the  construction  of  a  drain- 
age ditch  to  be  made  by  the  commissioners  of 
the  drainage  district  in  lieu  of  a  jury,  is  in  con- 
travention of  Const,  art.  2,  §  13,  providing  that 
conpensation  for  private  property  talcen  for  pub- 
lic purposes  shall  be  ascertained  by  a  jury,  when 
such  compensation  is  not  made  by  the  state. 

2.  Where  a  property  owner  whose  land  has 
been  condemned  for  a  drainage  ditch  does  not 
specifically  object  to  confirmation  of  the  com- 
missioners' report  of  damages  and  benefits  on 
the  ground  that  the  assessment  was  made_  by 
the  commissioners,  and  not  by  a  jury,  he  waives 
his  right  to  have  the  damages  ascertained  by  a 
jury. 

3.  In  making  out  an  assessment  roll  in  pro- 
ceedings for  the  construction  of  a  drainage  ditch 
it  is  error  not  to  consider  damages  as  well  as 
benefits,  where  it  appears  that  land  will  be 
taken  for  the  ditch. 


Appeal  from  Vermilion  County  Court;  S. 
Murray  Clark,  Judge. 

Proceedings  for  the  establishment  of  the 
Jamesburg  Drainage  District.  From  an  or- 
der of  the  county  court  confirming  a  correct- 
ed assessment  roil  of  benefits  by  the  commis- 
sioners, Martha  Juvinall  and  others  appeal. 
Reversed. 

This  Is  a  petition,  filed  In  the  county  court 
of  Vermilion  county  on  July  25,  1902.  to  es- 
tablish a  drainage  district  under  the  provi- 
sions of  the  statute  known  as  "An  act  to 
provide  for  the  construction,  reparation  and 
protection  of  drains,  ditches  and  levees, 
across  the  lands  of  others,  for  agricultural, 
sanitary  and  mining  purposes,  and  to  provide 
for  the  organization  of  drainage  districts," 
approved  and  In  force  May  29,  1879.  2  Starr 
&  C.  Ann.  St.  (2d  Ed.)  p.  1500.  After  no- 
tices given,  an  order  was  entered  by  the 
county  court  on  October  6,  1902,  reciting 
due  notice  by  posting  and  publication,  that 
there  was  a  bearing,  that  the  facts  recited 
In  tiie  petition  were  true,  that  the  same  con- 
tained the  requisite  number  of  signatures, 
that  the  proposed  ditch  was  necessary,  etc.; 
and  ordering  that  G.  W.  Dodson,  J.  D.  Leon- 
ard, and  A.  J.  Sinkhom  be  appointed  com- 
missioners "to  lay  out  and  construct  the 
work  proposed  In  said  petition";  and  requir- 
ing the  commissioners  to  take  the  oath  and 
examine  the  land  of  the  petitioners  proposed 
to  be  drained,  and  the  lands  upon  which  the 
work  Is  proposed  to  be  constructed,  and  de- 
termine and  report,  first,  the  route;  second, 
the  probable  cost;  third,  the  annual  expense 
of  keeping  In  repair;  fourth,  what  lands 
will  be  injured,  and  probable  amount  of  such 
damages;  fifth,  what  lands  will  be  benefited, 
and  probable  amount  of  such  benefits;  sixth, 
whether  any  other  lands  will  be  damaged  or 
benefited.  After  such  appointment  the  com- 
missioners proceeded  to  examine  the  lands, 
and  made  a  report.  The  report  so  made  by 
the  commissioners  was  filed  on  November  10, 
1902,  and  In  it  the  commissioners  stated, 
first,  that  the  proposed  district  would  em- 
brace all  the  lands  that  might  be  benefited 
by  such  drainage,  except  certain  described 
tracts  aggregating  260  acres,  which  they  add- 
ed; second,  the  report  recommended  that  an 
open  ditch  of  the  width  of  5  feet  at  the  bot- 
tom and  17  feet  at  the  top,  with  a  uniform 
grade,  etc.,  be  built  and  constructed  along 
the  route  described  in  the  petition,  and  on 
and  through  the  east  half  of  the  southeast 
quarter  of  section  19,  town  21  north,  range 
12  west  of  the  section  line  at  the  south  end 
of  the  same;  third,  the  report  estimated  the 
probable  cost  of  keeping  the  ditch  In  repair, 
after  the  completion  of  the  same,  at  $100  a 
year;  fourth,  it  estimated  the  probable  cost 
of  the  construction  of  the  ditch  to  be  about 
$7,000;  fifth,  the  report  stated  that  none  of 
the  lands  mentioned  In  the  petition,  and  none 
of  the  lands  added  to  the  district,  and  none 
of  the  lands  abutting  the  district  would  sus- 
tain any  damage  because  of  or  on  account  of 
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the  construction  of  the  proposed  ditch;  and, 
Btxtb,  the  commlsBloners  reported  that  In 
th^  belief  all  the  lands  lying  In  said  dis- 
trict, as  described  by  the  petition,  and  all 
the  lands  added  to  the  district,  would  be 
benefited  by  such  drainage  as  proi>oBed,  and 
that.  In  their  judgment  and  opinion,  the  ag- 
gregate amount  of  said  benefits  would  ex- 
ceed the  cost  of  constructing  the  proposed 
ditch.  Including  all  Incidental  expenses  and 
costs  of  proceedings;  and  the  commission- 
ers to  their  report  attached  a  plat,  plan,  pro- 
file, and  specifications  of  the  proposed  drain- 
age district  and  ditch,  as  determined  upon  by 
them  in  their  rei)ort,  and  made  the  same  a 
part  of  their  report,  and  stated  that  the  ai>- 
proprlate  starting  point,  route,  and  termini 
ot  said  ditch  and  drainage  district,  and  di- 
mensions of  the  same,  were  as  set  forth. 
A  copy  of  the  plat  so  attached  by  the 
inlB8i<»ierB  to  their  report  is  as  follom; 


On  due  notice  being  given,  the  report  of 
the  commlssionetB  was  confirmed,  and  at  the 
December  term,  1902,  an  order  was  entered 
confirming  said  report,  and  finding  that  the 
worl(  proposed  in  the  petition  to  be  done 
would  be  useful  for  agricultural  purposes  to 
the  owners  of  the  land  in  said  district;  that 
a  majority  of  the  persons  of  lawful  age,  rep- 
resenting one-third  of  the  land  to  be  affect- 
ed by  said  drainage  work,  signed  the  peti- 
tion; that  said  drainage  district  of  the  corpo- 
rate name  mentioned  in  said  petition,  to  wit, 
"The  Jamesburg  Drainage  District  of  the 
towns  of  Bobs  and  Blount,"  be  duly  estab- 


lished as  provided  by  law;  and  further  or> 
dering  and  directing  that  said  commissioners 
"shall  first  take  and  subscribe  the  oath  as 
required  by  law,  and,  in  lieu  of  a  jury,  shall 
proceed  to  lay  out,  make,  and  construct 
aforesaid  ditch  in  accordance  with  the  stat- 
ute in  such  cases  made  and  provided."  The 
commissioners  took  an  oath  that  they  would 
faithfully  and  Impartially  perform  the  du- 
ties required  of  them  to  the  best  of  their  un- 
derstanding and  judgment;  and  "make  as- 
sessments of  damages  and  benefits  in  favor 
of  or  against  the  land  in  the  aforesaid  dis- 
trict according  to  law."  An  original  assess- 
ment roll  was  made  by  the  commissioners 
and  filed  on  March  18,  1903,  which,  in  its  cap- 
tion, states  that  it  is  an  assessment  roll  of 
benefits.  In  the  blank  form  upon  which  the 
assessment  roll  is  set  out  the  word  "dam- 
ages" is  struck  out,  and  the  roll,  being  enti- 
tled "Assessment  Roll  of  Commissioners,"  be- 
gins as  follows:  "We,  the  commissioners 
appointed  and  sworn  to  make  assessments  of 
benefits,  which  will  be  sustained  by,  or  will 
accrue  to,  the  land  to  be  aifected  by  the 
work  proposed  in  said  petition,  do  make  such 
assessments  in  the  words  and  figures  fol- 
lowing." The  columns  headed  "Amount  of 
Damages  Allowed,"  "Excess  of  Damages 
Over  Benefits,"  and  "Excess  of  Benefits  Over 
Damages,"  are  left  blank.  The  certificate  at 
the  close  of  the  assessment  roll  states  that 
it  is  an  assessment  of  benefits,  and  recom- 
mends a  division  into  three  installments,  one 
due  on  confirmation,  one  in  12  months,  and 
one  in  24  months,  with  interest  at  6  per  cent 
per  annum.  The  appellants,  limiting  their 
appearance,  filed  objections.  The  hearing  of 
objections  was  set  for  March  31,  1903.  The 
court  referred  the  objections,  which  quee* 
tloned  the  amount  of  benefits,  to  the  commis- 
sioners, and  overruled  the  others.  The  ob- 
jections overruled  were  (1)  that  there  was  no 
such  drainage  district;  (2)  that  the -attempt- 
ed description  of  boundary  lines  In  the  order 
of  the  December  term,  1002,  was  uncertain, 
insufficient,  and  void;  (4)  that  there  was  no 
order  directing  the  commissioners  to  make 
any  assessment;  (5)  that  the  alleged  order 
was  not  in  conformity  with  the  statute;  (6) 
that  it  did  not  direct  damages  to  be  assessed 
for  lands  taken,  nor  for  lands  damaged,  but 
not  taken,  nor  allowed  damages  to  lands  not 
taken  as  an  offset  to  benefits;  (8)  that  the 
report  does  not  set  out  damages  to  lands 
through  which  the  ditch  passes,  nor  damages 
to  lands  not  taken;  (9)  that  the  report  was 
uncertain  as  to  whether  any  such  damages 
were  considered;  (12)  that  no  report  or  es- 
timate was  ever  made  of  the  amount  of  dam- 
ages to  be  paid  for  lands  taken  for  making 
the  improvement,  nor  has  such  cost  been  in- 
cluded In  this  assessment,  nor  has  any  re- 
lease been  obtained,  nor  has  the  compensa- 
tion for  the  lands  taken  been  in  any  way 
fixed;  (14)  that  no  notice  has  been  given  to 
the  railroad  company  or  commlssionerB  of 
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highways;  (17)  that  the  proceediDgs  and  aa- 
Besaments  were  illegal,  Irregnlar,  without  au- 
thority of  law,  and  void. 

A  hearing  was  bad  before  the  commission- 
ers, and  evidence  was  heard  on  both  sides, 
and  a  corrected  roll  was  made  out  and  filed, 
which  changed  the  assessments  on  nearly 
every  40-acre  tract  of  the  appellant  Juvinall's 
land,  but  made  the  aggregate  exactly  the 
same  as  in  the  original  assessment  roll.  On 
April  1, 1903,  the  court  entered  an  order  con- 
firming the  corrected  assessment  roll,  to 
which  exceptions  were  taken  by  the  objec- 
tors. The  present  appeal  is  prosecuted  from 
such  judgment  of  confirmation. 

Winter  &  Hearick  and  John  W.  Webster, 
for  appellants.  Wilson  &  Kent  and  Klm- 
brough  &  Meeks,  for  appellee. 

MAGBUDER,  J.  (after  stating  the  facts). 
It  is  evident  from  the  statement  which  pre- 
cedes this  opinion  that  the  questions  of  dam- 
ages to  lands  taken  were  Ignored  by  the  com- 
missioners in  making  the  assessments.  The 
objectors  offered  to  show,  on  the  hearing  be- 
fore the  commissioners,  in  support  of  their 
objections,  that  they  had  lands  which  were 
taken,  and  also  lands  that  were  damaged, 
but  not  taken;  but  the  trial  court  refused  to 
allow  the  proofs  so  offered  to  be  made,  and 
entered  an  order  overruling  the  objections, 
which  raised  the  point.  The  proceedings, 
however,  show  that  land  belonging  to  the  ap- 
pellant Juvloall  was  taken  for  the  construc- 
tion of  the  proposed  ditch.  The  plat  upon  Its 
face  shows  that  the  ditch  ran  north  and  south 
across  the .  land  marked  with  the  name  of 
Martha  Jnvinall,  and  belonging  to  her.  Al- 
though the  commlBslouers  took  an  oath  to 
make  assessments  of  damages  and  benefits, 
they  seem  to  have  considered  benefits  alone. 
The  ditch  extending  across  the  land  of  the 
appellant  Juvlnall  was  5  feet  wide  at  the 
bottom  and  17  feet  at  the  top,  and  extended 
across  two  tracts  of  80  acres  each,  lying 
north  and  south  of  each  other,  and  across  a 
tract  of  160  acres  lying  south  of  both  of  the 
80-acre  tracts.  It  is  clear,  therefore,  that  a 
portion  of  the  land  belonging  to  appellant 
Juvlnall,  17  feet  wide  at  the  top  and  5  feet 
wide  at  the  bottom,  was  taken  for  the  pur- 
pose of  constructing  the  drain  or  ditch  in 
question.  There  is  nothing  in  the  evidence  to 
show,  so  far  as  our  attention  has  been  called 
to  It,  what  the  value  of  the  strip  of  land 
thus  taken  for  the  improvement  was.  Inas- 
much, however,  as  the  land  embraced  in  the 
strip  was  actually  taken,  the  commissioners 
must  have  deducted  the  value  of  the  land 
taken  from  the  benefits  to  be  derived  from 
the  improvement.  In  order  to  reach  the 
amounts  which  they  assessed  as  benefits;  or 
they  assessed  benefits  without  taking  into 
consideration  at  all  the  value  of  the  land 
taken. 

By  the  assignment  of  errors,  the  order 
confirming  the   assessment  is  attacked  on 


several  grounds,  namely,  the  unconstitution- 
ality of  the  statute,  the  void  description  of 
the  boundary  lines  of  the  district,  the  want 
of  an  order  directing  the  commissioners  to 
make  an  assessment,  and  the  failure  to  con- 
sider damages  as  well  as  benefits.  We  deem 
It  necessary  only  to  consider  the  first  and 
last  of  these  groimds  of  attack,  to  wit,  the 
unconstitutionality  of  the  statute,  and  the 
failure  to  consider  damages  as  well  as  bene- 
fits. 

Section  16  of  the  drainage  act,  above  re- 
ferred to,  provides,  among  other  things,  as 
follows:  "And  thereupon  the  court  shall  em- 
panel a  jury  of  twelve  men,  having  the  qual- 
ifications of  jurors  in  courts  of  record;  or 
may,  as  provided  by  section  37  of  this  act,  di- 
rect that  the  assessment  of  benefits  herein 
named  shall  be  made  by  the  commissioners 
of  said  district"  2  Starr  &  O.  Ann.  St  (2d 
Ed.)  p.  1508,  c.  42,  par.  44.  Section  37  pro- 
vides, among  other  things,  as  follows:  "Pro- 
vided, that  when  the  right  of  way  of  the 
proposed  ditches,  drains  or  other  work  with- 
in any  district  has  been  released  by  the  own- 
ers of  the  lands,  over  which  the  same  is  lo- 
cated, or  when  the  owners  of  the  lands  in 
such  district,  about  to  be  assessed,  agree 
thereto,  or  in  case  the  court  so  orders,  the 
commissioners  of  said  district  may  make  any 
assessments  of  benefits,  or  damages  and  ben- 
efits, in  lieu  of  a  jury;  and  all  the  proceed- 
ings required  of  a  jury  in  such  cases  by  this 
act,  shall  be  required  of  and  observed  by  the 
commissioners  as  near  as  may  be  in  making 
such  assessments."  Id.  pp.  1519,  1520,  par. 
68.  In  the  case  at  bar  the  order  entered  at 
the  December  term,  1902,  of  the  county  court, 
was  made  in  pursuance  of  the  foregoing  pro- 
vision in  section  37,  and  directed  that  the 
commissioners,  "in  lieu  of  a  jury,  shall  pro- 
ceed to  lay  out,  make,  and  construct  afore- 
said ditch  in  accordance  with  the  statutes  in 
such  cases  made  and  provided."  We  regard 
that  portion  of  section  37  which  confers  up- 
on the  commissioners  the  power  to  assess 
damages  for  land  taken,  in  lieu  of  a  jury,  as 
clearly  unconstitutional.  Section  13  of  arti- 
cle 2  of  the  Constitution  of  1870  provides  as 
follows:  "Private  property  shall  not  be  tak- 
en or  damaged  for  public  use  without  just 
compensation.  Such  compensation,  when 
not  made  by  the  state,  shall  be  ascertained 
by  a  jury,  as  shall  be  prescribed  by  law." 
We  have  held  that  corporations  existing  for 
drainage  purposes  are  public  corporations, 
and  that,  where  land  is  sought  to  be  taken 
for  the  purpose  of  a  ditch.  It  Is  for  a  pub- 
lic purpose,  and  compensation  must  be  made 
before  land  of  an  individual  can  be  taken 
for  such  public  use.  Payson  v.  People,  175 
111.  267,  51  N.  E.  588,  and  cases  there  cited. 
It  clearly  appears  from  this  record  that  a 
portion  of  the  land  of  the  appellant  Juvlnall 
has  been  taken  for  the  purpose  of  construct- 
ing this  drain  or  ditch,  apparently  without 
any  compensation  to  her,  unless  In  the  form 
of  benefits;  and  that  such  compensation,  If 
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awarded  at  all,  bas  been  fixed  or  awarded 
by  three  commissioners,  Instead  of  by  a 
Jury.  The  language  of  the  Oonstitntion  is 
clear  and  imperative  that  not  only  shall 
private  property  not  be  taken  or  damaged 
for  public  use  without  Just  compensation, 
but  that  compensation,  when  not  made  by 
the  state,  shall  be  ascertained  by  a  Jury. 
Here,  if  it  was  ascertained  at  all,  it  was  not 
ascertained  by  a  Jury,  but  by  three  com- 
missioners, who  had  no  power  under  the 
Constitution  to  act  in  the  matter  of  fixing 
such  compensation. 

We  have  recently  held  in  the  case  of 
Wabash  Railroad  Co.  v.  Drainage  District, 
194  lU.  310,  62  N.  B.  679,  that  the  secUons 
of  this  act  of  May  29,  1879  (Laws  1879,  p. 
120),  which  attempt  to  provide  for  the  as- 
sessment of  damages  by  a  Jury,  are  uncon- 
stitutional, as  not  designating  for  that  pur- 
pose such  a  Jury  as  is  contemplated  by  the 
organic  law.  In  the  case  of  Wabash  Rail- 
road Co.  V.  Drainage  District,  supra,  we  held 
that  the  body  of  men  brought  together  In 
the  mode  prescribed  by  section  16  of  the 
levee  act  did  not  constitute  a  legal  Jury; 
that  the  course  of  proceeding  directed  by 
section  17  of  the  act  to  be  pursued  in  deter- 
mining compensation  was  not  such  Judicial 
ascertainment  of  such  compensation  as  was 
contemplated  by  the  constitutional  provisions 
bearing  on  the  subject;  that  such  section 
is,  in  that  respect.  In  violation  of  the  Con- 
stitution, and  inoperative  and  void;  and  that 
the  provisions  of  sections  20  and  21  of  the 
act,  granting  the  property  owner  the  right 
to  appear  before  the  Jury  and  object  to  their 
report,  did  not  secure  to  such  owner  a  fair 
and  impartial  Judicial  ascertainment  of  the 
just  compensation  to  be  paid  for  his  prop- 
erty, that  was  to  be  appropriated  to  the  uses 
of  the  drainage  district  Surely,  if  the  Jury 
provided  for  by  the  above-mentioned  sec- 
tions of  the  act  do  not  constitute  such  a 
legal  Jury  as  was  contemplated  by  the  Con- 
stitution, and  if  those  sections  were  for  that 
reason  unconstitutional,  then  section  37, 
which  ignores  altogether  the  Impaneling  of 
a  Jury,  and  provides  for  action  by  the  com- 
missioners of  the  district.  Is  also  unconstitu- 
tional. It  will  not  do  to  say  that  damages 
for  the  land  taken  were  offset  against  the 
beneiits,  and  deducted  from  the  benefits.  We 
have  held  that  under  the  Constitution  the 
compensation  to  be  paid  to  the  owner  for 
private  property  must  be  In  money  alone, 
disregarding  all  benefits  to  the  portion  of 
the  land  not  taken,  and  that  it  Is  not  with- 
in the  power  of  the  Iiegislature  to  disregard 
this  provision,  and  to  take  property  without 
compensation,  or  to  provide  for  paying  it  Ih 
benefits.  Glnn  r.  Moultrie  Drainage  Dis- 
trict, 188  UL  305,  68  N.  E.  988;  McCaleb  t. 
Coon  Run  Drainage  District,  190  111.  655, 
60  N.  E.  898.  In  Glnn  v.  Moultrie  Drahiage 
District,  supra,  we  said:  "The  entry  upon 
land  and  the  construction  of  a  ditch  for 
drainage  purposes  constitute,  in  law,  a  tak-  I 


ing  and  approprlathn  of  a  perpetual  ease- 
ment and  interest  in  the  laud,  which  is 
protected  from  invasion  even  as  against  the 
owner  of  the  land.  The  same  rules  for  as- 
certaining the  damages  which  prevail  In  pro- 
ceedings for  the  condemnation  of  private 
property  for  public  use  apply  to  cases  arising 
under  the  drainage  statute.  Chronic  v.  Pugb, 
136  III.  589,  27  N.  E.  415.  *  •  •  No 
benefits  can  be  set  off  against  compensation 
for  land  actually  taken."  In  the  Ginn  Case  we 
held  that  "corporations  organized  for  drain- 
age purposes  cannot  take  private  property 
for  constructing  any  drainage  ditch  without 
making  compensation  to  the  owner  of  such 
property  in  money,  and  not  In  benefits." 
The  provision  of  the  statute  here  under 
consideration  Ignores  the  right  of  the  property 
owner  to  a  trial  by  Jury. 

Counsel  for  appellee  seem  to  anticipate 
fatal  consequences  to  drainage  districts  al- 
ready organized  If  this  statute,  providing 
for  action  by  commissioners  instead  of  a 
Jury,  is  held  to  be  unconstitutional.  No  such 
result  can  follow,  because,  unless  the  prop- 
erty owner  files  an  objection  setting  forth 
specifically  the  denial  of  the  right  to  a  trial 
by  Jury,  the  right  is  waived,  and  the  Judg- 
ment of  confirmation  is  conclusive.  McCaleb 
y.  Coon  Run  Drainage  District,  supra.  We 
are  of  the  opinion  that  the  county  court  erred 
in  not  sustaining  the  objections  based  upon 
the  unconstitutionality  of  the .  statute,  and 
the  failure  to  consider  damages  as  well  as 
benefits. 

In  what  is  here  said  we  have  only  con- 
sidered the  questions  raised  and  discussed 
as  applicable  to  the  lands  of  the  appellant 
Martha  Juvinall,  inasmuch  as  the  other  ap- 
pellant, S.  B.  Deamude,  has  dismissed  his 
appeal  to  this  court 

For  the  reasons  above  stated,  the  Judg- 
ment of  the  county  court  Is  reversed,  and  the 
cause  Is  remanded  to  that  court  for  further 
proceedings  in  accordance  with  the  views 
herein  expressed.    Reversed  and  remanded. 


(2M  111.  540) 

GLOS  et  aL  t.  PATTERSON. 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

EUBCTMENT— RIOHT  TO  MAINTAIN  ACTION- 
DEFENDANT  IN  POSSESSION  UNDER  LEASE 
FROM  RECEIVER  —  PARTIES  —  NONJOINDER- 
EFFECT— HARMLESS   ERROR. 

1.  In  ejectment,  a  plaintifF  claiming  the  fee 
of  the  premises,  and  alleging  the  wrongfiil  with- 
holding thereof  by  defendant,  is  not  precluded 
from  maintaining  the  action  by  the  fact  that 
she  acquired  title  while  defendant  was  in  pos- 
session under  a  lease  executed  by  a  receiver  ap- 
pointed for  the  premises  in  proceedings  to  fore- 
close a  mortgage  thereon,  where  it  does  not  ap- 
pear that  defendant's  possession  had  not  become 
wrongful  as  against  her,  and  by  default  he  ad- 
mits the  allegations  of  her  declaration  to  be 
true. 

2.  Nonjoinder  of  defendants  can  only  be  avail- 
ed of,  where  the  defect  does  not  appear  on  the 
face  of  plaintiff's  pleading,  by  plea  or  answer, 
and  in  the  absence  thereof  the  objection  will  be 
deemed  waived. 


f  S.  See  Parties,  toL  <7,  Cent.  Dig.  {  171. 
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3.  Under  Hurd's  Rev.  St.  1901,  d.  757,  {  6, 
providine,  "If  the  premises  for  which  the  action 
IS  brought  are  actually  oecupied  by  any  person, 
such  actual  occupaut  shall  be  named  defendant 
in  the  suit;  and  all  other  persons  claiming  title 
or  interest  to  or  in  the  same  may  also  be  join- 
ed as  defendants,"  the  failure.  In  ejectment, 
'to  join  as  defendant  an  occupant  of  certain 
rooms  in  the  house  on  the  premises,  was  a  mere 
technical  error,  in  no  way  prejudicial  to  the 
right  of  a  defendant  never  in  possession  or  oc- 
cupancy of  the  property,  and  having  no  interest 
in  the  omitted  party's  possession  or  right  of 
occupancy. 

Appeal  from  Circuit  Court,  Cook  County; 
R.  W.  Clifford,  Judge. 

Ejectment  by  Catherine  Patterson  against 
Adam  S.  GIoB  and  another.  Judgment  for 
plaintiff,  and  defendant  Glos  appeals.  Af- 
firmed. 

F.  J.  GrlfBn  and  Enoch  J.  Price,  for  appel- 
lant. William  Gibson  and  F.  W.  B«cker,  for 
appellee. 

WILKIN,  J.  Appellee  recovered  a  judg- 
ment In  ejectment  against  appellant  and  one 
George  Lotz  In  the  circuit  court  of  Cook  coun- 
ty, to  reverse  which  Glos  alone  appeals. 

The  declaration  was  In  the  usual  form,  aver- 
ring, as  provided  by  section  11,  c.  45,  Hurd's 
Rev.  St  1901,  entitled  "Ejectment,"  that  on 
the  28tb  day  of  November,  1898,  plaintiff  was 
possessed  of  lot  24,  Mock  11,  etc..  In  the  dty 
of  Chicago,  which  she  claimed  In  fee,  and 
that  the  defendants  afterwards,  on  the  9th 
day  of  the  same  month,  entered  Into  such 
premises,  and  unlawfully  withheld  the  ^ame 
from  the  plaintiff,  etc.  Appellant  filed  a  plea 
of  the  general  Issue,  and  also  a  special  plea, 
denying  that  he  was  then,  or  ever  had  been, 
in  possession  of  the  tenements,  or  any  part 
thereof.  A  general  demurrer  was  sustained 
to  the  special  plea,  and  no  error  Is  assigned 
upon  that  ruling  of  the  trial  court.  The  de- 
fendant Lotz  was  defaulted,  and  the  case  tried 
by  jury  upon  the  general  Issue  alone.  At  the 
close  of  all  the  evidence  the  defendant  Glos 
asked  the  court  to  direct  a  verdict  hi  his  favor, 
which  was  refused,  and  a  peremptory  instruc- 
tion given  to  find  the  defendant  guilty,  and 
that  the  plaintiff  was  seised  of  an  estate  In 
fee  simple  In  the  pi-emlses  described  In  the 
declaration.  A  verdict  being  returned  In  obe- 
dience to  that  Instruction,  Judgment  was  enter- 
ed accordingly.  After  the  verdict,  but  before 
Judgment,  defendant  entered  a  motion  to  have 
the  evidence  heard  as  to  the  payment  of  taxes 
at  the  tax  sale  at  which  be  purchased  the 
premises,  and  subsequent  taxes  paid  by  him, 
In  order  that  the  court  might  give  him  a  Judg- 
ment therefor  as  a  condition  to  the  plaintiff's 
having  Judgment  for  the  premises,  but  that 
motion  was  overruled. 

The  material  facts  of  the  case  are  these: 
On  a  bill  of  foreclosure  against  John  Kubl  and 
wife,  a  former  owner  of  the  lot,  one  Charles 
A.  Sturtevant  was  appointed  receiver,  and  or- 
dered to  take  possession  of  and  lease  the  prem- 
ises, which  he  did.  In  the  meantime,  on  Octo- 
ber 26,  1896,  Kuhl  and  wife  conveyed  the 


property,  by  quitclaim  deed,  to  appellee,  Cath- 
erine Patterson.  On  the  9th  of  the  follow- 
ing month  the  foreclosure  suit  was  dismissed 
on  the  motion  of  the  complainant  In  that  bill, 
and  thereafter,  on  the  same  day,  this  suit 
was  begun.  There  was  a  frame  building  on 
the  lot,  and  the  defendant  Lotz  occupied  a 
front  room  In  the  same  at  that  time  under  a 
lease  by  the  receiver,  Sturtevant.  Evidence 
was  offered  on  behalf  of  the  defendant  Glos  to 
the  effect  that  certain  back  rooms  In  the 
building  were  also  for  a  time  occupied  by 
one  Emll  Oberg.  From  whom  be  got  posses- 
sion, whether  he  paid  rent,  or  how  long  he 
occupied  the  rooms,  does  not  appear;  but  the 
testimony  at  least  fairly  tended  to  prove  that 
he  was  an  "actual  occupant"  of  a  part  of  the 
house  yfhea  the  suit  was  begun,  and  that 
his  occupancy  was  in  no  way  connected  with 
that  of  Lotz.  As  a  matter  of  fact,  the  de- 
fendant Glos  was  never  in  possession  or  occu- 
pancy of  the  property,  or  any  part  of  it;  the 
action  being  brought  under  section  6  of  the 
chapter  on  "Ejectment,"  Hurd's  Rev.  St.  1901, 
p.  757,  which  provides:  "If  the  premises  for 
which  the  action  Is  brought  are  actually  occu- 
pied by  any  person,  such  actual  occupant  shall 
be  named  defendant  In  the  suit;  and  all  other 
persons  claiming  title  or  Interest  to  or  in  the 
same,  may  also  be  joined  as  defendants." 

When  the  case  was  first  submitted,  it  was 
insisted,  among  other  grounds  for  a  reversal, 
that  the  trial  court  erred  In  refusing  to  hear 
evidence  as  to  the  amount  paid  by  appellant 
at  the  tax  sale  at  which  he  became  purchaser, 
and  for  subsequent  taxes,  and  to  give  him  a 
Judgment  therefor,  to  be  paid  as  a  condition 
precedent  to  the  recovery  of  possession  by  the 
plaintiff.  That  question  was  disposed  of  in 
the  case  of  Glos  v.  Patterson,  195  111.  530,  63 
N.  E.  272,  adversely  to  this  contention,  and 
the  point  Is  no  longer  insisted  upon. 

In  the  argument  of  the  case  upon  the  present 
rehearing  only  two  grounds  of  reversal  are 
urged.  The  first  ground  Is  that  appellee  could 
not  maintain  the  action  against  the  defendant 
Lotz,  because,  by  accepting  the  deed  for  the 
premises  while  he  was  In  possession  of  the 
front  room  of  the  building  under  a  lease  ex- 
ecuted by  the  receiver,  plaintiff  below  became 
the  landlord  of  Lotz,  and  he  became  her  ten- 
ant. Conceding  the  premises  to  be  true— that 
is,  that  Lotz  was  In  irassession  at  the  time 
the  suit  was  brought,  as  her  tenant— the  con- 
clusion by  no  means  follows.  There  Is  noth- 
ing to  show  that  Ills  possession  had  not  become 
wrongful  as  against  her,  and,  If  it  had,  she 
could  unquestionably  maintain  ejectment 
against  him.  By  his  default  he  admitted  the 
allegations  of  her  declaration  to  be  tme. 

The  second  ground  of  reversal  Insisted  upon 
Is  that  Oberg  was  a  necessary  party  to  the 
suit;  the  contention  being  that  the  language 
of  said  section  6,  "If  the  premises  for  which 
the  action  is  brought  are  actually  occupied  by 
any  person,  such  actual  occupant  shall  be 
named  defendant  In  the  suit,"  requires  that 
all  actual  occupants  shall  be  made  parties  de- 
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fendant;  as  a  condition  to  making  all  other 
persons  claiming  title  or  Interest  to  or  in  the 
same,  defendants.  It  is  a  greneral  mle  that 
nonjohider  of  defendants  can  only  be  availed 
of  where  the  defect  does  not  appear  upon  the 
face  of  the  plaintiff's  pleading  by  plea  or  an- 
swer, and  that  in  the  absence  of  such  plea 
or  answer  the  objection  will  be  treated  as 
walred.  Counsel  for  appellee  insist  upon  the 
rule  as  applicable  to  this  alleged  ground  of 
reversal,  and  cite  Clason  v.  Baldwin,  129  N. 
T.  183,  29  N.  E.  226,  as  sustahihig  their 
position.  It  was  held  in  that  case,  which  was 
ejectment,  nnder  a  statute  similar  to  our  own, 
that  where  the  land  sued  for  was  in  the  pos- 
session of  the  defendant's  tenant,  who  was  not 
made  a  party  to  the  action,  the  defendant 
oonid  not  avail  of  that  objection  without  plead- 
ing the  nonjoinder,  but  it  was  also  held 
that  the  plaintiff  was  not  entitled  to  Judgment 
for  possession  of  the  premises.  Section  19  of 
chapter  45  of  our  statute  provides  that  under 
the  plea  of  not  guilty  "the  defendant  may 
give  in  evidence  any  matter  that  may  tend  to 
defeat  the  plaintiff's  action,  except  as  here- 
inafter provided."  Under  this  statute,  if  the 
plalntltt  coold  only  maintain  her  action  by 
making  all  actual  occupants  defendants,  joint- 
ly with  appellant,  defendant  could,  imder  this 
section,  prove  that  Oberg  was  an  actual  occu- 
pant. We  do  not,  therefore,  regard  the  ob- 
jection as  being  within  the  general  rale  as 
to  nonjoinder  of  parties. 

A  more  serious  question  is  whether  it  was 
necessary,  under  the  facts  in  this  case,  to 
Join  Bmll  Oberg  as  a  party  defendant  The 
house  upon  the  lot,  though  consisting  of  sev- 
eral rooms,  was  a  single  building,  and  not- 
withstanding but  one  room  was  occupied  by 
the  tenant,  Lotz,  it  is  clear  that  under  section 
6  the  plaintiff  could  have  maintained  the  ac- 
tion even  if  all  the  other  rooms  had  been 
unoccupied;  that  is,  she  would  not,  in  that 
case,  have  been  required  to  bring  two  actions 
— one  under  section  6,  and  another  under 
section  7.  Both  these  sections  of  the  stat- 
ute are  intended  to  enable  a  plaintiff  in  eject- 
ment to  try  and  settle  the  title  to  premises 
claimed  by  him  as  against  other  persons 
claiming  title  or  interest  therein  who  are  not 
In  possession,  and  the  real  question  In  this 
case,  upon  the  trial,  was  one  of  title  between 
Catherine  Patterson  and  Adam  S.  OIos.  He 
had  no  interest  whatever  in  Oberg's  posses- 
sion or  right  of  occupancy. 

In  Hennessy  v.  Paulsen,  147  N.  Y.  255,  41 
M.  E.  616,  the  action  was  ejectment  under 
a  statute  substantially  like  section  6,  supra, 
and  an  attempt  was  made  to  raise  the  ques- 
tion that  all  the  actual  occupants  of  the 
premises  were  not  made  defendants.  Gray, 
J.,  rendering  the  opinion  of  the  Court  of  Ap- 
peals, said:  "The  answer,  as  a  separate  de- 
fense, alleges  that  there  is  a  defect  of  par- 
ties defendant  herein,  in  that  at  the  time 
of  the  commencement  of  this  action  one  John 
Hulhall  was,  and  now  is,  an  occupant  of  a 
port  of  the  premises  described  in  the  com- 


plaint, as  tenant  of  one  Racbael  Duffy,  who 

was  and  still  Is  the  legal  owner  and  in  pos- 
session of  the  wA>le  of  said  premises,  and 
neither  of  said  persons  has  been  made  par- 
ties defendant  herein.  To  that  defense  the 
plaintiff  demurred  as  being  insufficient  In 
law,  and  his  demurrer  was  overruled  at  the 
special  term.  Upon  appeal  the  general  term 
reversed  the  decision  of  the  special  term,  and 
sustained  the  demurrer.  That  such  a  defense 
is  insufficient  In  law  cannot  be  doubted. 
♦  *  •  Passing  over  what  seems  to  be  de- 
fective In  the  allegations  Constituting  this 
defense  in  the  answer  to  the  complaint,  the 
question  arises  whether  the  plaintiff  in  eject- 
ment Is  obliged  to  make  all  thdse  who  may 
be  occupants  of  the  premises  described,  par- 
ties defendant.  Section  1502  of  the  Code  of 
Oivll  Procediwe  provides  that  'if  the  prop- 
erty is  actually  occupied  the  occupant  there- 
of must  be  made  defendant  in  the  action.' 
That  language  is  hardly  open  to  the  reading 
that  all  the  occupants  must  be  sued  in  one 
action.  Undoubtedly  the  plaintiff  may  make 
every  occupant  a  defendant  in  his  action, 
but  I  do  not  think  he  is  obliged  to  do  so  by 
the  Code.  We  may  read  the  words  in  sec- 
tion 1502,— the  occupant  thereof,'  as  meaning 
an  occupant,  and  not  all  the  occupants.  It 
is  difficult  to  perceive  any  good  reason  for 
permitting  these  defendants  to  object  to  the 
nonjoinder  of  another  defendant,  when  such 
joinder  could  in  nowise  benefit  them  or  be 
necessary  for  the  ■  determination  of  their 
rights.  We  can  see  how  Mulhall,  as  an  omit- 
ted party,  might  claim  the  right  to  be  made 
a  party  to  the  action  if  he  deemed  his  In- 
terests in  the  real  property  to  be  imperiled; 
but  how  the  defendants,  who  are  alleged  to 
be  wrongdoers  with  respect  to  the  plainttfTs 
property  rights,  have  any  interest  which  the 
law  will  recognize  in  having  another  or  other 
wrongdoers  joined  with  them  as  defendants, 
we  do  not  perceive." 

At  most,  the  failure  to  make  Emil  Oberg 
a  joint  party  defendant  in  this  case,  which 
is  objected  to  for  the  first  time  in  this  court, 
was  the  merest  technical  error,  in  no  way 
or  manner  prejudicial  to  the  rights  of  the 
appellant,  Glos. 

Upon  a  re-ezamination  of  the  record,  and 
a  careful  consideration  of  the  briefs  and  re- 
arguments  of  counsel  on  both  sides,  we  are 
convinced  there  is  no  reversible  error  In  the 
Judgment  of  the  circuit  court,  and  It  will  ac- 
cordingly be  affirmed.    Judgment  affirmed. 


(204  111.  571) 

TINKER  et  al.  y.  BABCOOK  et  aL 

(Supreme  Court  of  Illinois.    Oct  26,  1908.) 

EXECUTORS  AND  ADMINISTRATORS— CLAIMS- 
FAILURE  TO  PRESENT  —  HEIRS  —  LIABILITY- 
JUDGMENTS  —  CONCLUSIVENESS  —  DEFENSES 
—ABATEMENT— ANOTHER  ACTION  PENDING. 

1.  Where  testator  signed  a  note  as  joint  mak- 
er with  plaintiffs,  and  testator's  personal  es- 
tate was  amply  sufficient  to  discharge  all  claims 
against  it,  and  his  liability  on  the  note  was  ca- 
pable of   being  adjudicated   during  the  settle* 
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ment  of  his  estate,  but  the  note  was  not  pre- 
Beiited  as  a  claim  against  the  estate,  a  bill  by 
the  other  signers  to  be  relkved  from  liability 
thereon,  to  which  the  executor  was  not  made 
a  party,  could  not  be  maintained  against  testa- 
tor's heirs  and  deyisees. 

2.  Where  joint  makers  of  a  note  brought  suit 
against  the  payee  to  be  relieyed  from  liability 
by  reason  of  the  latter's  failure  to  present  it  as 
a  claim  against  a  deceased  joint  maker's  es- 
tate, a  judgment  in  fayor  of  defendant  was 
conclusiye  against  the  maintenance  of  another 
suit  for  the  same  relief  on  the  ground  that  the 
failure  to  present  the  note  was  by  an  agree- 
ment between  the  payee  and  the  attorney  for 
such  deceased  maker's  estate. 

3.  Where  surviving  joint  makers  of  a  note 
filed  a  bill  against  the  payee  to  be  relieved  from 
liability  on  the  ground  that  the  payee  had  failed 
to  file  the  note  as  a  claim  against  the  deceased 
maker's  estate,  in  which  a  decree  was  entered 
dismissing  the  bill  and  holding  that  complain- 
ants were  principal  makers  with  the  deceased, 
from  whidt  an  appeal  was  taken,  plaintiff 
could  not,  during  the  pendency  of  such  appeal, 
maintain  another  bill  against  the  payee  to  be  re- 
lieved from  liability  on  the  ground  that  the 
note  was  not  presented  against  the  deceased 
maker's  estate  by  reason  of  an  agreement  be- 
tween the  payee  and  the  attorney  for  such  es- 
tate. 

Appeal  from  Appellate  Court,  First  District 
Suit  by  Robert  H.  Tinker  and  others  against 
Annie  C.  Babcock  and  others.    From  a  decree 
In  favor  of  defendants  (107  IlL  App.  78),  plain- 
tiffs appeal.    Affirmed. 

This  is  a  proceeding  In  cbaocery  by  Robert 
H.  Tinker  and  P.  G.  Tlbblts,  who  are  the 
appellants  here,  against  Thomas  D.  Catlin  and 
the  heirs  and  devisees  of 'Benjamin  H.  Camp- 
bell, deceased,  seeldng  to  discharge  appellants' 
liability  upon  a  promissory  note.  In  the  cir- 
cuit court  of  Cook  county,  where  this  pro- 
ceeding was  begun,  the  court  sustained  a  de- 
murrer to  the  bill.  An  appeal  was  prosecuted 
to  the  Appellate  Court  for  the  First  District 
to  reverse  the  decree  sustaining  the  demurrer. 
From  a  judgment  of  affirmance  there,  this  ap* 
peal  Is  prosecuted. 

The  note  was  made  October  1,  1890,  for 
the  sum  of  $34,290.05,  payable  to  the  order  of 
Catlin,  six  months  after  its  date,  and  signed 
by  Sidney  A.  Stephens,  Benjamhi  H.  Camp* 
bell,  Robert  H.  Tinker,  and  F.  G.  Tlbblta 
In  November  following  the  date  of  the  note 
Campbell  died,  leaving  a  largfe  estate,  which 
he  disposed  of  by  will.  His  executor  was  duly 
qualified,  and  administered  upon  the  estate 
in  the  probate  court  of  Cook  county.  The 
holder  of  the  note,  upon  its  maturity,  sold 
certain  collateral  which  had  been  taken  as  an 
additional  sectulty,  reducing  the  amount  of 
the  indebtedness  to  about  $18,000,  for  which 
balance  he  recovered  a  judgment  against 
Stephens,  Tinker,  and  Tibblts,  the  surviving 
makers  of  the  note.  No  claim  was  presented 
by  the  holder  of  the  note  against  the  estate 
of  Campbell,  and  nothing  was  done  by  him 
with  reference  thereto  within  the  two  years 
except  to  file  a  petition  praying  to  have  the 
executor  file  an  inventory,  In  which  petition 
the  petitioner  stated  that  he  had  a  claim 
against  said  estate  of  over  $18,000. 

The  bill  in  this  case,  after  alleging  the  fore- 


gotaig  facts,  in  substance  avers  that  after  the 
recovery  of  the  judgment  against  complain- 
ants, and  its  affirmance  upon  appeal  to  the 
Appellate  and  Supreme  Courts,  a  proceeding 
in  chancery  was  instituted  by  them  against 
Oatlhi  and  the  heirs  of  Campbell,  In  1894.  to 
vacate  said  judgment  as  against  them,  pray- 
ing for  a  perpetual  kijunction  against  the  en- 
forcement of  the  same;  that  a  decree  was 
entered  in  that  cause  dismissing  the  bill  as 
to  the  heirs  and  devisees  of  Campbell,  and 
holding  that  "as  to  the  defendant  Thomas  D. 
Catlin,  Benjamin  H.  Campbell  and  the  com- 
plainants,, as  signers  of  the  said  note  of  Octo- 
ber 1,  1890,  were  principal  makers,  and  the 
said  defendant  Thomas  D.  Catlin  did  not 
by  his  failure  to  present  his  claim  upon  said 
note  to  the  probate  court  of  Cook  county  t<« 
allowance  against  the  estate  of  Benjamin  H. 
Campbell,  etc.,  within  two  years  after  the  let- 
ters testamentary  therein,  release  or  discharge 
the  complainants,  or  either  of  them,  from  their 
liability  upon  said  note  or  the  debt  evidenced 
thereby  or  the  judgment  rendered  thereon." 
The  present  bill  further  alleges  that  the 
holder  of  the  note  failed  to  press  his  clahn 
against  the  estate  of  Campbell  by  reason  of 
some  arrangement  or  agreement  between  the 
holder  and  the  estate,  and  concludes  with  the 
prayer,  first  that  the  complainants,  by  reason 
of  said  arrangement  be  discharged  from  liabil- 
ity on  the  note;  second,  or  that  the  filing  of 
the  petition  In  the  probate  court  by  the  bolder 
of  the  note  to  cause  the  executor  to  file  an 
inventory  be  adjudged  a  filing  of  the  clahn  of 
CatUn  against  the  estate  of  Campbell,  and  that 
the  said  betas  and  devisees  pay  the  same. 

Kretzlnger,  Gallagher  &  Booney,  for  appel- 
lants. Bentley  &  Burling,  for  appellee  Cat- 
lin. Harlan  &  Bates,  for  appellees  heirs  of 
Campbell. 

WILKIN,  J.  (after  stating  the  facts).  Tbe 
demurrer  admitting  all  facta  well  pleaded, 
the  question  for  our  determination  is  whether 
or  not  the  bill,  upon  Its  face,  presented  such 
a  case  as  would  give  appellants  a  standing  in 
a  court  of  equity.  Relief  Is  sought  against 
the  heirs  and  devisees  of  Campbell  on  the  one 
hand,  and  agabist  Catlin  on  the  other.  As  to 
the  former,  they  are  not  proper  parties  to  the 
bill.  The  liabUity  of  Benjamin  H.  Campbell, 
by  virtue  of  his  signing  the  note  In  question. 
Is  a  claim  which  could  only  be  presented 
against  his  estate.  The  executor  of  that  es- 
tate, its  legal  representative,  not  being  made 
a  party,  and  it  appearing  that  the  personal 
estate  was  amply  sufficient  to  discharge  all 
claims  and  liabilities  against  it,  and  that  the 
claim  here  in  question  was  then  In  existence 
capable  of  being  adjudicated.  In  no  event 
could  the  relief  asked  for  against  the  heirs 
and  devisees  be  granted.  Hoffman  v.  Wild- 
ing, 85  111.  453;  People  v.  Brooks,  123  HI. 
246,  14  N.  B.  39. 

Nor  could  the  relief  asked  be  granted  In 
this  proceeding  against  Catlin.  The  tona&e 
proceedhig  In  chancery,  set  forth  In  this  bill. 
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bas  already  determined  complainants'  liabil- 
ity to  Catlln,  the  decree  holding  ttiat  as  to 
him  ai^ellants  were  not  sureties,  but  prin- 
cipal makers  with  Campbell.  The  former 
adjudication,  which,  as  alleged,  Is  still  x>end- 
ing  npon  appeal,  fixes  appellants'  liability  as 
makers,  In  common  with  Campbell,  so  far  as 
the  present  bill  is  concerned.  So,  treating 
their  liability  to  Catlln  as  determined  by  the 
former  decree.  It  clearly  cannot  be  denied  in 
this  proceeding. 

It  Is  also  alleged  In  this  bill  that  the  bolder 
of  the  note  and  the  attorney  for  the  estate  of 
Campbell  entered  into  a  "certain  arrange- 
ment and  agreement,  •  *  *  the  exact 
terms  of  which  •  •  •  complainants  have 
been  unable  to  learn,"  the  purpose  being  to 
enforce  the  collection  of  this  claim  from  com- 
plainants by  not  presenting  it  to  Campbell's 
estate  within  the  two  ye^rs  in  which  such 
claims  could  be  presented,  and  this  arrange- 
ment, it  is  insisted,  ought  in  equity  to  dis- 
charge complainants  from  liability  to  Catlln. 
Aside  from  the  fact  that  the  allegation  is 
wholly  insufficient,  the  terms  and  conditions 
of  the  contract  not  being  set  forth,  and  there- 
fore not  capable  of  being  either  admitted  or 
denied,  we  think  enough  appears  upon  the 
face  of  the  bill  to  show  that  this  defense  was 
urged  in  the  former  chancery  proceeding  to 
defeat  the  collection  of  the  judgment  It  will 
certainly  not  be  contended  that  complainants 
may,  by  a  second  proceeding  in  chancery  be- 
tween the  same  parties,  again  submit  that 
question  to  judicial  determination.  Appel- 
lants' counsel  seem  to  contend  that  In  the 
former  proceeding  this  defense  was  not  urged. 
B<ren  if  the  present  bill  failed  to  sufSciently 
show  that  the  defense  was  urged  in  the  other 
proceeding,  complainants  would  still  be  pre- 
cluded from  insistlug  upon  It  here,  for  the 
reason  that  it  was  the  duty  of  complainants, 
having  knowledge  thereof,  to  set  forth  all 
facts,  and  urge  in  one  proceeding  all  their 
equitable  defenses  against  the  collection  of 
said  Judgment.  The  former  suit  Involved 
the  same  subject-matter  between  complain- 
ants and  Catlln.  The  decree  in  that  case  is 
final  and  conclusive,  "not  only  as  to  the  mat- 
ter which  the  imrties  might  have  litigated, 
and  have  had  decided  as  Incident  to  or  essen- 
tially connected  with  the  subject-matter  of 
the  litigation,  and  every  matter  coming  with- 
in the  legitimate  purview  of  the  original  ac- 
tion, both  in  respect  to  matters  of  claim  and 
defense."  Freeman  on  Judgments  (2d  B}d.) 
8  24d;  Harmon  t.  Auditor,  123  III.  122,  13 
>'.  E.  161,  6  Am.  St  Bep.  602,  and  cases 
cited. 

For  the  reason  that  it  appears  from  the 
face  of  the  bill  that  the  execut(X'  of  the  es- 
tate of  Benjamin  H.  Campbell  is  not  made 
a  party  to  the  bill,  and  that  as  to  Catlln,  the 
other  party  against  whom  relief  is  sought 
the  same  subject-matter  of  this  cause  is 
pending  in  another  chancery  proceeding,  we 
think  the  circuit  court  properly  sustained  the 
demurrer. 


The  Judgments  of  the  Appellate  and  cir- 
cuit courts  will  be  affirmed.  Judgment  af- 
firmed. 


(2M  111.  168) 

HARTEB  V.  PEOPLa 
(Supreme  Court  of  Illinois.    Oct  26,  1903.) 

HOUSE  OF  PROSTITUTION  —  PERMITTING  UN- 
MARRIED FEMALE  TO  LIVE  THEREIN— IN- 
STRUCTIONS—MOTION  FOR  NEW  TRlAIr-CON- 

TINUANCE. 

1.  The  application  for  a  continuance  of  the 
trial  of  one  charged  with  being  a  keeper  of  a 
houBe  of  prostitution  and  suffering  an  unmar- 
ried female  under  the  age  of  18  years  to  live 
therein,  which  averred  tnat  it  could  be  shown 
that  the  female  was  married;  that  her  husband 
was  absent,  and  his  whereabouts  unknown; 
that,  if  the  cause  was  coutioued,  accused,  by 
the  next  term  of  court,  could  procure  the  record 
of  the  marriage — did  not  show  due  diligence, 
and  was  properly  denied. 

2.  On  a  prosecution  of  the  keeper  of  a  house 
of  prostitution  for  permitting  an  immarried  fe- 
male under  the  age  of  18  years  to  live  therein, 
an  instruction  that  one  of  the  defenses  was  that 
defendant  did  not  know  that  the  female  was 
unmarried  and  under  the  age  of  18  years  was 
not  erroneous  where  it  appeared  from  the  testi- 
mony that  the  alleged  marriage  of  the  female 
was  a  defense. 

3.  A  motion  for  a  new  trial  of  one  found 
guilty  of  being  a  keeper  of  a  bouse  of  prostitu- 
tion and  suffering  an  unmarried  female  under 
the  age  of  18  years  to  live  therein,  based  on 
the  affidavit  of  the  female  averring  that  she 
was  married;  that  she  and  her  husband  went 
to  some  town  in  Michigan,  and  were  married  by 
a  minister;  that  the  minister  ga.ye  to  the  affi- 
ant a  marriage  certificate,  which  was  in  the 
possession  of  the  huslmnd;  that  on  the  trial  she 
testified  that  she  was  not  married  through  fear 
of  getting  him  into  trouble  if  she  told  the  truth, 
and  that  on  a  new  trial  she  would  testify  that 
at  the  time  of  living  in  the  house  of  prostitu- 
tion she  was  married  —  was  properly  denied 
where  on  the  trial  the  affiant  testified  that  she 
was  an  unmarried  woman  when  at  the  house 
of  defendant,  and  her  father  and  mother  testi- 
fied that  she  was  14  years  of  age  and  unmar- 
ried, and  the  father  further  stated  that  he  had 
not  given  his  consent  to  her  marriage. 

Error  to  Circuit  Court,  Vermilion  County; 
H.  Van  Sellar,  Judge. 

Jennie  ECarter  was  convicted  of  crltne,  and 
brings  error.    Affirmed. 

Fred  Draper,  for  plaintiff  in  error.  H.  J. 
Hamlin,  Atty.  Gen.,  and  John  W.  Kesslar, 
State's  Atty.  (W.  M.  Acton,  of  counsel),  for 
the  People. 


MAGRUDEB,  J.  At  the  January  term, 
1903,  of  the  circuit  court  of  Vermilion  coun- 
ty, plaintiff  in  error  was  indicted  by  the 
grand  Jury  upon  the  following  charge:  "Be- 
ing a  keeper  of  a  house  of  prostitution,  and 
suffering  one  Grace  Reik,  an  unmarried  fe- 
male under  the  age  of  eighteen  years,  to  live, 
board,  and  room  therein."  1  Starr  &  G.  Ann. 
St  1896  (2d  Ed.)  p.  1228,  par.  7b;  section  3 
of  "An  act  to  prevent  the  prostitution  of 
females."  The  case  was  tried  before  a  Jury, 
and  resulted  in  a  verdict  of  guUty.  A  mo- 
tion for  new  trial  was  made  and  overruled, 
and  plaintiff  in  error  was  sentenced  to  the 
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penltentlaiT  at  Joliet  ootil  discharged  ac- 
cording to  law. 

Tbree  errors  are  assigned  for  reversal  of 
the  Judgment.  The  first  Is  the  denial  of  the 
court  below  to  grant  plaintiff  in  error's  ap- 
plication for  a  continuance  of  the  cause. 
There  was  no  dispute  In  the  evidence  as  to 
the  facts  that  plaiutlff  in  error  kept  a  bouse 
of  prostitution,  and  that  she  permitted  Grace 
Relk  to  live,  board,  and  room  therein.  The 
application  for  a  continuance  was  based  upon 
the  claim  by  plaintiff  in  error  that  she  could 
produce  evidence  as  to  the  marriage  and  age 
of  Grace  Relk.  The  affidavit  does  not  claim 
that  plaintiff  in  error  can  show  that  Grace 
Reik  was  not  under  IS  years  of  age,  but  it 
is  claimed  that  it  could  be  shown  that  she 
was  married,  and  was  the  wife  of  one  Bert 
Helms.  An  affidavit  for  a  continuance  must 
state  facts,  and  not  conclusions.  A  party 
filing  an  affidavit  for  a  continuance  must 
show  In  such  affidavit  facts  which  will  en- 
able the  trial  court  to  see  that  due  diligence 
has  been  used  to  be  ready  for  trial,  and  that, 
if  a  continuance  were  granted,  the  attend- 
ance of  the  desired  witness  could  be  procured 
at  a  future  time.  In  the  present  case  the 
affidavit  merely  shows  that  the  affiant  has 
some  information  and  a  certain  belief,  but 
suggests  no  facts  from  which  the  court  could 
decide  that  such  information  or  belief  is  well 
founded.  The  affidavit  states  that  Bert 
Helms  Is  absent,  and  that  plaintiff  In  error 
does  not  know  where  he  now  is,  but  she 
says  that,  if  the  cause  is  continued,  she  can 
find  him,  and  procure  his  attendance  at  the 
next  term,  and  that  he  would  then  testify 
that  at  the  time  charged  in  the  Indictment 
he  was  the  huslmnd  of  the  prosecuting  wit- 
ness, Grace  Reik.  Inasmuch  as  her  affidavit 
shows  that  she  does  not  know  the  where- 
abouts of  Bert  Helms,  she  should  state  the 
facts  upon  which  she  bases  her  conclusion 
that  she  would  be  able  to  find  him  by  the 
next  term.  No  such  facts  are  stated.  She 
states  that  by  the  next  term  she  can  obtain 
a  certified  copy  of  the  record  of  such  mar- 
riage, but  gives  no  reason  why,  if  such  rec- 
ord exists,  it  was  not  produced  upon  the  trial 
of  the  cause.  It  Is  not  stated  in  the  affidavit 
where  the  record  of  the  marriage  is,  and  up- 
on what  facts  the  plaintiff  in  error  bases  her 
statement  that  she  can  obtain  a  certified  copy 
of  it  We  do  not  think  that  the  affidavit 
shows  due  diligence  on  the  part  of  the  plain- 
tiff in  error  in  the  matter  of  securing  testi- 
mony as  to  the  age  or  marriage  of  the  prose- 
cuting witness.  Therefore  the  court  commit- 
ted no  error  in  refusing  to  continue  the 
cause. 

The  second  error  assigned  Is  that  the  trial 
court  gave  improper  instructions  to  the  Jury 
on  behalf  of  the  state.  Complaint  is  made 
against  the  second  instruction  given  for  the 
prosecution  on  account  of  the  use  therein 
of  the  following  words:  "The  court  Instructs 
the  Jury  that  one  of  the  defenses  relied  upon 
in  this  case  Is  that  the  defendant  did  not 


know  the  prosecuting  witness,  Grace  Reik. 
was  an  unmarried  female  under  the  age  of 
eighteen  years."  Counsel  for  plaintiff  In  er- 
ror says  that  want  of  knowledge,  on  the  part 
of  plaintiff  in  erm,  as  to  Grace  Reik  being 
an  unmarried  female,  was  not  offered  ap  a 
defense,  but  for  the  purpose  of  showing  to 
the  Jury  that  the  prosecuting  witness  claim- 
ed that  she  was  both  over  18  years  of  age 
and  married.  We  think,  however,  that  it 
sufficiently  appears  from  the  testimony,  and 
from  the  questions  asked  by  counsel  for  the 
defense,  that  her  alleged  marriage  was  relied 
upon  as  a  defense.  There  was  no  error  in 
the  instruction  in  tills  regard.  Instractions 
numbered  1  and  2  given  for  the  prosecntion 
are  also  objected  to  upon  the  alleged  grounds 
that  they  assume  tliat  the  prosecuting  wit- 
ness was  under  18  years  of  age,  and  unmar- 
ried. Neither  of  the  instructions  can  be  fair- 
ly construed  as  assuming  the  facts  of  mar- 
riage or  age.  On  the  contrary,  the  instruc- 
tions clearly  tell  the  Jury  that  it  must  be 
proven  beyond  a  reasonable  doubt  that  the 
witness  Grace  Reik  was  at  the  time  in  ques- 
tion under  the  age  of  18  years,  and  an  un- 
married woman. 

The  third  error  assigned  is  that  the  court 
denied  the  defendant  below  a  new  trial. 
Upon  the  motion  for  a  new  trial  an  affidavit 
was  produced,  purporting  to  be  made  by 
Grace  Reik  Helms,  who,  upon  the  trial  of  the 
case,  testified  under  the  name  of  Grace  Reik. 
The  affidavit,  produced  in  support  of  the  mo- 
tion for  a  new  trial,  and  made  by  the  prosecut- 
ing witness,  stated  that  on  September  29, 
1902,  she,  in  company  with  Bert  Helms,  went 
from  Danville  to  some  town  in  Michigan,  and 
that  they  were  there  married  by  a  minister 
of  the  gospel;  that  said  minister  gave  to  the 
affiant  a  certificate  of  such  marriage,  which 
Is  in  the  possession  of  Bert  Helms;  that  she 
is  now,  and  ever  since  said  marriage  has 
been,  the  wife  of  said  Bert  Helms,  and  was 
such  wife  at  the  time  she  was  arrested  at  the 
home  of  Jennie  Harter,  in  December,  1902; 
that  she  testified  at  the  trial  of  the  above 
cause  that  she  was  not  married  to  said 
Helms,  through  fear  of  getting  him  Into  trou- 
ble if  she  told  the  truth;  that,  if  a  new  trial  la 
granted,  she  will  testify  therein  that  at  the 
time  charged  in  the  indictment  she  was  the 
wife  of  said  Bert  Helms.  Upon  the  trial  of 
the  case,  Grace  Reik  swore  that  she  was  an 
unmarried  woman  when  she  was  at  the  house 
of  plaintiff  in  error.  Her  father  and  mother 
both  testified  upon  the  trial  that  she  was  14 
years  of  age,  and  that  she  was  unmarried; 
and  her  father  further  testified  that  he  never 
gave  bis  consent  to  her  marriag;e.  Three  wit- 
nesses, including  herself,  testified  upon  the 
trial  that  she  was  not  a  married  woman. 
She  substantially  confesses  in  the  affidavit 
made  in  support  of  the  motion  for  a  new 
trial  that  she  perjured  herself  upon  the  first 
trial,  and  gave  false  testimony,  and  that  up- 
on another  trial  she  will  give  testimony  con- 
tradicting what  she  said  upon  the  first  trial. 
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Tbe  genera]  rnle  to  tbat  a  new  trial  will 
not  be  granted  merely  for  tbe  purpose  of  ad- 
mitting cumulatlre  evidence,  or  to  Impeach  a 
witness.  It  has  been  held,  however.  In  some 
cases,  as  an  exception  to  this  rule,  that,  where 
tbe  principal  witness  for  the  state  In  an  affi- 
davit states  that  her  evidence  given  on  the 
trial  was  Incorrect,  and  her  mother,  by  affi- 
davit, stated  that  she  was  unreliable,  a  new 
trial  win  be  granted  upon  the  ground  of  sub- 
sequently discovered  evidence.  Fletcher  v. 
People,  117  111.  184,  7  N.  B.  80;  Aholtz  v.  Peo- 
ple, 121  lU.  560,  18  N.  E.  624.  But  we  do  not 
think  tbat  such  cases  have  any  application 
to  the  facts  of  the  case  at  bar.  The  excuse 
given  by  the  prosecuting  witness  why  she 
stated  upon  the  flnit  trial  tbat  she  was  un- 
married Is  not  sufficient  to  explain  her  testi- 
mony. She  gives  no  reason  why  she  supposed 
that  her  telling  the  truth  about  her  marriage 
would  get  3ert  Helms  into  trouble.  She  does 
not  state  that  he  swore  falsely  as  to  her  age 
In  order  to  get  a  marriage  license.  She  does 
not  state  In  her  affidavit  that  any  marriage 
license  was  Issued.  She  does  not  state  the 
name  of  tbe  town  In  Michigan  where  she  was 
married,  although,  if  she  was  married  on  or 
about  September  29,  1902,  only  about  five 
months  had  elapsed  before  tbe  trial  of  this 
cause.  It  Is  singular  that  she  should  forget 
tbe  name  of  the  town  where  she  was  mar- 
ried. She  does  not  give  the  name  of  the 
minister  who  performed  tbe  ceremony,  nor 
does  she  state  any  facta  by  which  the  place 
whtte  she  was  married  could  be  ascertained, 
OT  by  Which  the  truthfulness  or  falsity  of' her 
statement  could  be  determined. 

A  new  trial  will  not  be  granted  on  the 
ground  of  newly  discovered  evidence  which 
la  merely  cumulative,  and  which  is  not  de- 
cisive, or  when  there  has  been  a  want  of 
proper  diligence  to  procure  the  evidence  on 
the  trial.  The  additional  testimony  which  is 
claimed  to  be  procurable  upon  another  trial 
must  be  such  testimony  as  will  be  conclu- 
■Ive  of  tbe  result  Bean  v.  People,  124  111. 
676,  16  N.  K  656.  The  nature  of  newly  dis- 
covered evidence  in  such  cases  should  be 
of  such  a  kind  or  quality  as,  when  considered 
with  all  the  other  evidence,  would  probably 
have  resulted  In  a  verdict  of  not  guilty  had 
It  been  introduced  on  tbe  trial.  In  other 
words.  It  Bhould  be  of  a  conclusive  charac- 
ter. Klein  V.  People,  113  III.  596.  The  affi- 
davit in  support  of  the  motion  for  new  trial 
compiles  with  none  of  the  requirements  thus 
Indicated.  The  evidence  In  the  case  at  bar 
•s  to  the  guilt  of  the  plaintiff  In  error  was 
mbstantlelly  uncontradicted.  '  Counsel  for 
plaintiff  In  error  says  in  his  brief,  "There  Is 
rery  Uttle  conflict  In  the  evidence."  Plain- 
tiff in  error  was  the  keeper  of  a  bouse  of 
prostitution,  and  allowed  Grace  Eeik  to  stop 
at  snch  bouse.  The  evidence  of  the  father 
and  mother  of  the  girl  to  the  effect  tbat  she 
was  only  14  years  old  and  tbat  she  was  not 
married  was  quite  conclusive.  Evidently  the 
trial  Judge  was  not  saUsfled  from  tbe  afflda- 
•ttN^— 2» 


vlt  of  the  prosecuting  witness,  presented  on 
tbe  motion  for  new  trial,  that  the  testimony 
upon  the  second  trial  would  overcome  the 
clear  and  convincing  evidence  given  upon  tbe 
first  trial. 

We  are  of  tbe  (pinion  that  there  to  no  er- 
ror In  the  record  which  would  Justify  us  In 
reversing  thto  Judgment.  Accordingly,  tbe 
Judgment  of  tbe  circuit  court  of  Yermlllon 
county  Is  affirmed.    Judgment  affirmed. 

OM  lU.  M) 
WILLIAMS  et  al.  t.  WILLIAMS  et  aL 

(Supreme  Court  of  IlliDoU.     Oct.  26,  1908.) 

EQUITY— ACTION   BT  MINOR-JURISDICTION  TO 

COMPROMISE— TBSTAMBNTART  CA- 

PACITT— BVIDKNOB. 

LA  court  of  chancery  has  power  to  author- 
ize the  settlement  of  a  suit  brought  by  a  minor 
to  set  aside  a  will,  upon  terms  which,  in  the 
opinion  of  the  court,  are  advantageous  to  ths 
minor. 

2.  On  a  will  contest,  evidence  examined,  and 
held  to  show  testamentary  capacity. 

Appeal  from  Circuit  Court,  Cook  County; 
Frank  Baker,  Judge. 

Suit  by  Alan  H.  Williams  and  others 
against  Luclan  M.  Williams  and  others. 
From  a  decree  authorizing  settlement  of  tbe 
suit,  defendants  appeal.    Affirmed. 

Thto  to  a  bill  filed  on  July  1,  1902,  by  An- 
nie D.  Williams,  the  widow  of  John  M.  WU- 
liams,  deceased,  and  Alan  H.  Williams,  an 
Infant  son  of  said  John  M.  Williams,  de- 
ceased, suing  by  his  next  friend,  to  set  aside 
the  will  of  the  said  John  M.  Williams,  de- 
ceased, upon  the  alleged  ground  that  the  tes- 
tator was  not  of  sound  mind  and  memory 
at  tbe  time  of  making  bis  will,  but  was  of 
such  great  age  and  Infirmity,  and  hto  mind 
and  memory  were  so  impaired,  as  to  render 
blm  wholly  incapable  of  making  a  Just  and 
proper  distribution  of  his  estate.  The  bill 
prays  tbat  the  will  and  the  codicils  thereto 
may  be  set  aside  and  declared  to  be  null  and 
void,  and  that  the  estate  may  be  distributed 
among  the  heirs  accoiding  to  law.  The  an- 
swer of  tbe  adult  defendants  was  filed  on 
September  29,  1902,  admitting  all  tbe  mate- 
rial allegations  of  the  bill,  except  the  charge 
that  tbe  testator  was  not  of  sound  mind  and 
memory,  etc.,  which  latter  charge  was  denied 
by  tbe  answer.  Two  of  tbe  defendants  be- 
low are  minors,  and  answered  by  their  guard- 
ton  ad  litem.  Replication  was  filed  to  the 
answer  of  the  adult  defendants.  While  the 
cause  was  pending  upon  the  Issue  made  by 
the  bill  and  answers  thereto  as  to  whether 
the  testator  was  of  sound  mind  and  mem- 
ory, or  not,  wben  he  made  his  will,  a  petition 
of  Alan  H.  Wllltoms,  by  P.  Shelley  O'Ryan, 
bis  next  friend,  was  filed,  on  December  19, 
1902,  setting  up  that  a  conference  bad  been 
held  between  the  next  friend  of  tbe  infant 
petitioner  and  tbe  defendants,  and  that  a 
settlement  and  compromise  of  the  matter  at 
Issue  had  bccu  muUu  between  them.  The  x>e- 
tittoa  states  tbe  uaiuce  and  twrms  of  tbs 
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compromise,  and  prays  that  the  defendants  - 
may  answer  the  petition,  and  that  the  ques- 
tion whether  the  settlement  proposed  Is  for 
the  best  Interests  of  the  Infant  petitioner 
should  be  referred  to  a  master  In  chancery, 
to  take  evidence,  and  report  his  conclusions 
of  law  and  fact  to  the  court  Answer  was 
filed  on  behalf  of  tlie  minor  defendants  by 
their  g:uardtan  ad  Utem,  and  an  answer  was 
filed  on  behalf  of  the  adult  defendants,  ad- 
mitting that  they  had  made  the  offer  of  com- 
promise set  forth  in  the  petition,  In  the  in- 
terest of  peace  and  family  harmony,  and  in 
the  belief  that  an  acceptance  of  said  offer 
would  be  beneficial  to  petitioner,  and  stating 
their  readiness  and  willingness  to  carry  out 
the  compromise.  If  the  same  should  be  finally 
approved  and  confirmed  by  the  court  as  be- 
ing for  the  best  interest  of  the  petitioner. 
The  defendants  Joined  In  the  prayer  for  a 
reference.  The  minor  defendants,  John  M. 
Williams  and  Margaret  Williams,  filed  a  peti- 
tion setting  up  the  same  facts  as  are  contain- 
ed in  the  petition  of  Alan  H.  Williams,  and 
stated  that  their  Interest  in  the  proposed 
settlement  is  identical  with  that  of  their 
adult  codefendants,  and  praying  that,  as  they 
are  minors,  the  question  whether  the  pro- 
posed setUement  Is  to  their  interest  be  passed 
upon  by  the  court 

Tbe  material  facts,  as  gleaned  from  the 
pleadings  and  the  master's  report  and  the 
evidence  accompanying  the  same,  and  the 
decree  of  the  court  below,  are  substantially 
as  follows: 

John  M.  Williams  died  testate  on  March 
9,  1901,  In  the  seventy-ninth  year  of  his  age, 
in  California,  leaving,  iiim  surviving,  Lnclan 
M.  Williams,  his  son;  Isabella  W.  Blaney, 
his  daughter;  Helen  Williams  Husser,  his 
daughter;  John  M.  Williams  and  Margaret 
Williams,  the  only  heirs  at  law  of  Walter 
Williams,  a  deceased  son;  Jessie  Williams 
Simmons,  his  daughter;  Edith  WilliamB  Klrk- 
wood,  his  daughter;  Nathan  W.  Williams, 
his  son— all  named  as  defendants  to  the  bill 
herein,  and  the  complainant  Alan  H.  Wil- 
liams, his  son,  and  the  complainant  Annie 
D.  Williams,  his  widow.  The  persons  above 
named  were  his  only  heirs  at  law  and  next 
of  kin.  His  ^vill  was  executed  and  dated  on 
August  10,  1896.  On  November  19,  1896,  he 
executed  a  codicil  thereto,  and  <«t  April  6, 
1897,  he  executed  a  second  codicil  thereto, 
and  on  the  11th  day  of  July,  1898,  he  exe- 
cuted a  third  codicil  thereto.  His  will  was 
admitted  to  probate  In  the  probate  court  of 
Cook  county  on  April  16,  1901,  and  letters 
testamentary  thereon  were  Issued  to  the  said 
Luclan  M.  Williams,  Nathan  W.  Williams, 
and  Parke  E.  Simmons,  as  executors  there- 
under. 

The  deceased  was  twice  married.  The  de- 
fendants in  the  bill,  and  appellees  in  this 
court  are  his  children  by  the  first  marriage, 
and  his  two  grandchildren,  John  M.  Wil- 
liams and  Margaret  Williams,  who  are  also 
infants,  are  the  children  of  a  deceased  son. 


Walter,  by  the  first  marriage.  On  April  1, 
1897,  the  testator  made  up  his  mind  to  marry 
a  second  time,  and  entered  Into  an  ante- 
nuptial contract  with  Annie  E.  Dearborn, 
now  Annie  D.  Williams,  and  one  of  the  ap- 
pellants herein.  Accordingly,  on  April  5, 
1897,  after  his  marriage  to  Annie  B.  Dear- 
bom,  he  made  a  second  codicil  to  his  will, 
making  the  recitations  therein  as  bereinafta 
set  forth.  By  the  terms  of  the  original  will, 
executed  on  August  10,  1896,  before  his  sec- 
ond marriage,  he  divided  his  property  equally 
between  his  children  and  grandchildren 
above  named.  By  the  terms  of  the  second 
codicil,  of  April  6,  1897,  he  made  provision 
for  such  child  as  should  be  bom  of  his  sec- 
ond marriage,  to  the  amount  of  |60,000.  Ten 
thousand  dollars  of  this  was  to  be  used  in 
the  education  and  maintenance  of  such  child, 
who  turned  out  to  be  the  present  appellant, 
Alan  H.  Williams,  and,  of  the  remaining 
740,000,  $10,000  was  to  be  paid  to  such  child 
upon  his  reaching  the  age  of  21  years,  and 
$30,000  thereof  was  to  be  set  a^de  and  in- 
vested, and  the  net  Income  thereof  paid  over 
to  such  child;  but  It  was  further  provided 
that  $10,000  should  be  paid  to  the  child  when 
it  should  attain  the  age  of  24  years,  another 
$10,000  when  It  should  attain  the  age  of  27 
years,  and  another  $10,000  when  it  should 
attain  the  age  of  30  years.  It  is  unneces- 
sary to  set.  forth  the  provision  made  for  the 
widow,  Annie  D.  Williams,  as,  being  an 
adult  she  was  competent  to  make  a  con- 
tract with  the  donors.  The  settiement  and 
compromise  offered  to  the  Infant  child,  Alan 
H.  Williams,  or  his  guardian  and  next  friend, 
proposed  to  pay  him,  or  to  trustees  for  his 
benefit  an  additional  sum  of  $50,000,  making 
the  total  amount  to  be  realized  by  him  out 
of  his  father's  estate  the  sum  of  $100,000. 
The  sum  of  $50,000,  by  the  terms  of  the  set- 
tlement, was  to  be  held  by  a  trust  company 
to  be  named  by  the  court  for  the  nse  and 
benefit  of  petitioner,  and  to  be  invested  in  a 
certain  specified  manner  by  said  trust  com- 
pany, with  the  approval  of  the  mother  of  the 
petitioner,  Annie  D.  Williams;  the  Income 
to  be  collected  by  said  trust  company  until 
the  petitioner  should  attain  the  age  of  twen- 
ty-one years,  unless  he  and  his  mother  should 
sooner  die;  the  not  income  so  collected  to 
be  paid  to  Annie  D.  Williams  to  be  expended 
for  petitioner's  use,  and,  in  the  event  of  her 
death,  to  his  legally  appointed  guardian, 
monthly  or  quarterly;  with  a  provision  that 
if  the  petitioner  should  die  before  reaching 
the  age  of  21  years,  and  his  mother  be  not 
living,  then  the  trast  to  terminate,  and  the 
trust  fund  to  go  to  the  donors,  and  if,  before 
attaining  the  age  of  twenty-one  years,  peti- 
tioner should  die,  and  his  mother  should  sur- 
vive him,  the  Income  to  be  paid  to  her  during 
her  lifetime,  and  upon  her  death  the  trust  to 
cease,  and  the  property  to  go  to  the  donors, 
the  children  and  grandchildren  of  the  testa- 
tor, but.  In  the  event  petitioner  attained  the 
age  of  21  years,  the  trast  should  cease  and 
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determine,  and  all  tbe  trust  property  sbould 
belong  to  and  vest  In  him,  and  be  transferred 
to  him  by  tbe  trust  company.  There  were 
otber  proTlsions  unbraced  in  tbe  terms  of 
tbe  ^ttlement,  but  It  is  unnecessary  to  state 
tbe  same  more  fully. 

The  caase  was  referred  to  a  master  In 
chancery,  who  took  testimony  and  made  a 
report.  Tbe  master's  report,  which  was  filed 
on  February  18,  1903,  stated  that  seven  wit- 
nesses, who  bad  known  John  M.  Williams, 
and  had  come  into  intimate  contact  with  him, 
had  been  examined;  tlut  they  all  testified 
nnanlmously  that  they  knew  him  at  and 
abont  the  time  of  bis  death,  and  that  he  was 
not  only  of  sound  mind  and  memory,  and  in 
such  a  condition  as  to  t>e  wholly  capable  of 
making  a  Just  and  proper  distribution  of  his 
estate,  but  that  he  was  a  man  of  unusual 
and  keen  observation,  of  very  sound  Judg- 
ment—a man  who  foUowed  his  large  business 
interests  carefully,  determining  at  times  up- 
on costly  investments.  Besides  the  testimony 
of  witnesses,  a  large  number  of  letters  were 
introduced  in  evidence  before  tbe  master, 
written  by  the  testator  during  the  last  years 
of  his  life  to  bis  son  and  son-in-law  in  refer- 
ence to  his  business  matters.  In  his  report 
the  master  found  that  tbe  compromise  and 
settlement  offered  by  tbe  defendants  below, 
and  recommended  by  the  next  friend  and  tbe 
widow  herself,  was  eminently  reasonable  and 
fair  to  all  tbe  interested  parties,  and  should 
be  effectually  carried  out  under  the  guidance 
and  directions  of  the  court,  and  the  master 
recommended  that  a  decree  be  entered  in 
accordance  with  the  findings.  Accordingly, 
on  February  26,  1903i  the  circuit  court  ren- 
dered a  decree  confirming  the  report  of  the 
master,  and  therein  finding  that  the  proposed 
settlement  was  a  Just  and  advantageous  set- 
tlement for  tbe  minor  complainant  and  for 
the  minor  defendants,  and  that  it  was  for 
tbelr  best  Interest  that  the  litigation  should 
be  compromised  by  the  making  of  said  settle- 
ment The  decree  further  finds  that  the  evi- 
dence tended  strongly  to  prove  that,  at  the 
time  the  will  and  the  codicils  thereto  were 
made,  John  M.  Williams  was  of  sound  mind 
and  memory,  and  well  capable  of  making  a 
Just  and  proper  distribution  of  his  estate, 
and  that  the  will  and  codicils  were  in  law 
and  In  fact  his  win  and  codicils;  and  It  was 
decreed  by  tbe  court  that  a  contract  in  writ- 
ing, embodying  the  terms  of  the  settlement, 
should  be  prepared  by  one  of  the  masters  in 
chancery  of  the  court,  and,  when  signed  by 
the  adult  defendants  and  the  trust  company 
therein  named,  and  upon  the  payment  to  said 
trust  company  of  the  money  provided  for  by 
the  settlement,  should  be  executed  by  the 
master  on  behalf  of  tbe  minors;  and  the 
court,  by  the  decree,  appointed  the  Union 
Trust  Company  of  San  Francisco,  Cal.,  as 
the  trust  company  to  be  named  in  and  to 
execute  the  trust,  and  it  was  further  ordered 
tbat  tbe  contract,  when  executed  and  de- 
livered, should  be  ettectual  to  create  a  lien 


upon  tbe  real  estate  therein  described,  aa 
security  for  tbe  payment  of  the  annuity 
thereby  created,  and  that  the  executors  and 
trustees  under  the  will  of  the  testator  were 
authorized  and  directed  to  convey  to  com- 
plainant Annie  D.  Williams  certain  real  es- 
tate in  the  state  of  California.  Tbe  decree 
further  ordered  tbat  tbe  contract  of  settle- 
ment should  forever  and  finally  preclude  the 
minor  complainant,  Alan  H.  Wiliiams,  from 
attacking  the  validity  of  tbe  will,  and  It  was 
further  decreed  that  said  will  was  in  truth 
and  in  fact  the  valid  will  of  tbe  deceased 
John  M.  Williams. 

Tbe  second  codicil  of  tbe  testator  of  April 
5,  1897,  making  provision  for  the  child  of  his 
second  marriage,  lieglns  with  the  following 
recital:  "Whereas  it  Is  my  desire  to  make 
provision  for  any  child  or  children  from  said 
marriage;  but  I  do  not  feel  tbat  any  chOd 
of  said  marriage  should  share  In  my  estate 
In  the  same  way  as,  and  on  an  equality  with 
the  children  of  her,  by  whose  frugality  and 
watchfulness  over  the  affairs  of  my  house- 
hold for  many  years,  it  has  been  made  easier 
and  possible  for  me  to  have  accumulated  the 
property  '  I  now  possess."  The  testimony 
showed  that  tbe  property  of  John  M.  Wil- 
liams In  Illinois  was  appraised,  for  the  pur- 
pose of  tbe  Inheritance  tax,  at  the  sum  of 
^1,970,813.28,  and  that  he  had  other  property. 
In  the  state  of  Minnesota,  estimated  by  bis 
son  and  son-in-law,  who  are  bis  executors 
and  trustees,  to  be  worth  about  $1,500,000,  so 
that  the  whole  estate  amounted  to  about 
$3,500,000. 

D.  Ryan  Twomey,  for  ai^Uants.  Wilson, 
Moore  &  Mcllvalne,  for  appellees. 

MAGRUDBB,  J.  (after  stating  the  facts). 
Two  questions  are  submitted  for  the  decision 
of  this  court  by  the  present  record.  The  first 
question  relates  to  the  power  of  a  court  of 
chancery  to  authorize  the  settlement  of  a  suit 
brought  by  a  minor  to  set  aside  a  will  upon 
terms  which.  In  tbe  opinion  of  the  court,  are 
advantageous  to  tbe  minor.  The  second  ques- 
tion Is  whether  tbe  compromise,  which  has 
been  approved  by  the  lower  court  in  the  pres- 
ent case,  was  for  the  best  interests  of  the 
minor,  Alan  H.  Williams. 

1.  It  Is  well  settled  that  courts  of  chan^ 
eery  exercise  a  superintendence  over  infants 
and  their  property,  as  a  branch  of  their  gen- 
eral Jurisdiction.  Tbe  protection  of  the  rights 
of  infants  is  one  of  the  duties  of  courts  of 
equity,  and  those  courts  from  tbe  earliest  pe- 
riod have  been  vested  with  a  broad  and  com- 
prehensive Jurisdiction  over  tbe  persons  and 
property  of  infants.  In  suits  begun  In  courts 
of  chancery  in  reference  to  the  persons  and 
property  of  infants,  the  infant  is  treated  as  a 
ward  of  the  court,  and  under  its  special  cog- 
nizance and  protection.  Ames  v.  Ames,  148 
111.  321,  36  N.  B.  110;  2  Story's  Eq.  Jur.  a 
35.  Tbe  question  now  under  consideration 
has  never  been  directly  decided  by  this  court, 
but  the  right  of  a  court  of  chancery  to  sane- 
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tlon  a  compromise  made  for  the  benefit  of  an 
infant  baa  been  Indirectly  and  impliedly  rec- 
ognized by  this  court.  In  King  y.  King,  15 
111.  187,  where  a  decree  had  been  entered, 
setting  apart  to  a  widow  in  a  partition  pro- 
ceeding a  certain  gross  sum  as  the  value  of 
her  dower,  and  where  the  guardian,  not  be- 
ing satisfied  with  the  result,  appealed  the 
case  to  this  court,  we  said:  "We  will  not  say 
that  the  court  of  chancery  may  not  have  ju- 
risdiction to  euter  into  or  to  sanction  a  com- 
promise on  behalf  of  Infants  who  are  suitors 
before  it,  so  as  to  satisfy  the  claim  of  the 
widow  for  dower  by  cash,  but  such  a  power 
should  always  be  exercised  with  great  care 
and  circnmspection,  and  only  where  it  is  clear- 
ly and  manifestly  to  the  interest  of  the  infants 
to  do  so."  In  Plttsbucg,  Cincinnati,  Chicago  & 
St.  Louis  Railway  Co.  v.  Haley,  170  111.  610, 
48  N.  E.  920,  it  was  held  that  a  parent  had 
no  implied  authority,  by  reason  of  the  exist- 
ence of  the  parental  relation,  to  compromise 
and  settle  a  minor  child's  cause  of  action, 
and  that  one  appointed  by  the  court  as  next 
friend  of  an  Infant,  or  recognized  by  the  court 
as  acting  in  that  capacity,  had  no  power  to 
settle  the  infant's  cause  of  action  without  leave 
of  court;  but  the  plain  inference  is  that  such 
settlement  might  be  made  with  leave  of  the 
court,  and  upon  showing  made  that  It  was 
for  the  Interest  of  the  minor  to  make  it  In 
Tripp  V,  Glfford,  155  Mass.  Ill,  29  N.  B.  208, 
31  Am.  St  Rep.  530,  where  the  defendant 
in  a  suit  brought  by  a  minor  offered  to  show 
in  bar  tliat  the  father  of  the  minor,  wlille 
acting  as  his  next  friend,  had  in  good  faith 
made  a  settlement,  and  the  amount  agreed 
npon  had  been  paid,  it  was  held  that  the  evi- 
dence was  inadmissible,  as  the  father,  as  his 
next  friend,  liad  no  right  to  compromise  the 
litigation;  but  It  was  there  said:  "It  may  well 
be  considered  to  be  witiiin  his  official  duty 
to  negotiate,  if  possible,  a  fair  adjustment 
without  subjecting  the  plahitifl  to  the  expense 
and  risk  of  a  trial.  When,  however,  he  As- 
sumes finally  to  conclude  a  settlement  out 
of  court,  and  to  discharge  the  cause  of  action 
by  an  agreement  in  pais,  under  which  he  ac- 
cepts less  than  the  plaintiff's  entire  demand, 
he  does  more  than  is  clearly  within  bis  au- 
thority to  prosecute  the  action,  and  more  than 
we  think  ought  to  be  allowed,  with  due  regard 
to  the  protection  of  the  hifant  Unless  such 
a  settlement  is  affirmed,  either  hi  terms.  If 
brought  to  the  attention  of  the  court  or  by 
an  entry  of  judgment  In  regular  course,  it 
may  fairly  be  held  invalid.  If  it  Is  not  of 
such  a  nature  as  to  commend  itself  to  coun- 
sel, to  whom,  as  well  as  to  the  next  friend, 
tlie  infant  has  a  right  to  look  for  protection,  It 
ought  not  to  stand,  unless  sanctioned  by  the 
court" 

These  and  other  cases  recognize  the  Jurisdic- 
tion of  courts  of  equity  in  matters  pertaining 
to  the  rights  of  Infants.  Hale  v.  Hale,  146 
111.  227,  33  N.  E.  858,  20  L.  R.  A.  247.  It 
would  seem  to  be  reasonable  that,  upon  a  bill 
filed  by  an  infant  to  contest  a  will,  a  court 


of  chancery  tdiouid  have  the  power  to  com- 
promise and  settle  the  Issues,  and  by  its  de- 
cree sustain  the  will,  and  establish  peace  be- 
tween  the  parties.  It  cannot  be  tb&t  snch  a 
litigation  must  continne,  probably  to  the.  dis- 
ruption of  the  family,  and  perhaps  to  the  bank- 
ruptcy of  the  estate,  because  some  of  the  par- 
ties are  not  sui  juris.  In  the  case  of  Worth- 
Jngton  V.  Worthhigton  (Ky.)  35  S.  W.  1039, 
the  parties  to  a  controversy  concernhig  a  will, 
among  whom  were  infants,  agreed  to  a  com- 
promise; and,  the  chancellor  having  adopted 
the  agreement  as  the  judgment  of  the  court 
the  judgment,  on  appeal,  was  affirmed.  In 
Reynolds  v.  Brandon,  3  Etelsk.  593,  the  court 
said:  "The  jurisdiction  of  a  court  of  equity 
to  enforce  and  ratify  contracts  for  the  com- 
promise of  doubtful  rights  is  too  well  settled 
to  require  to  be  supported  by  authorities. 
*  ♦  ♦  Whenever  a  court  of  chancery  is 
called  upon  to  sanction  and  enforce  a  contract 
of  compromise,  wliich  Involves  the  rlghbs  and 
interests  of  minors,  it  is  bound,  hi  the  exercise 
of  its  general  superintendence  and  protective 
jurisdiction  over  the  persons  and  property  of 
infants,  to  see  that  their  rights  and  interests 
are  not  injuriously  affected  by  such  .contract 
They  must  have  their  day  In  court  They 
must  be  represented  by  guardians  ad  litem. 
The  proof  must  satisfy  the  conscience  of  the 
chancellor  that  their  rights  and  interests  are 
promoted  and  secured  by  the  compromise. 
When  these  requisites  are  complied  with.  It 
is  not  simply  the  right  but  the  duty,  of  the 
chancellor  to  uphold  and  enforce  such  com- 
promises, especially  where  they  settle  family 
disputes  and  put  an  end  to  litigation  as  to 
doubtful  rights.  If  tbk  chancery  court  could 
not  exercise  its  jurisdiction  for  the  protection 
of  the  rights  and  interests  of  minors  hi  such 
cases,  the  law  extends  to  them  less  protec- 
tion than  it  extends  to  adults."  And  In  the 
case  last  quoted  from,  the  decree,  approving 
the  compromise,  was  affirmed,  and  a  former 
decision  of  the  court  was  referred  to  with  ap- 
proval, which  held  as  follows:  "In  the  cases 
of  family  compromises,  all  that  need  be  said 
here  is  that  agreements  affecting  them  are  np- 
held  with  a  strong  band,  and  an  equity  has 
been  administered  in  regard  to  them  which 
has  not  been  applied  to  agreements  generally, 
npon  the  ground  that  the  honor  and  peace  of 
families  make  It  just  and  proiier  to  do  so." 
Where  such  compromises  have  been  car- 
ried Into  effect  by  courts  of  equity,  the  meth- 
ods employed  vary  with  the  circumstances, 
but  there  must  be  a  full  disclosure  of  the 
facts  where  Infants  are  concerned,  and  their 
best  interests  are  the  chief  ends  which  are 
sought  to  be  secured.  In  In  re  Bircball,  L. 
R.  16  Cb.  D.  43,  It  was  said  by  Jessel,  M.  R.: 
"The  court  can  approve  a  compromise  on  be- 
half of  infants,  but  it  cannot  force  one  up- 
on them  against  the  opinion  of  their  advisers. 
The  practice,  followed  by  myself,  and  by 
Lord  Romilly  before  me,  at  the  Rolls,  has 
been  to  require  not  only  that  the  compromise 
should  be  assented  to  by  the  next  friend  or 
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guardian  of  the  infant,  but  that  bis  solicitor 
should  make  an  affidavit  that  he  believes  the 
compromise  to  be  beneficial  to' the  infant,  and 
tliat  Ills  counsel  should  give  an  opinion  tliat 
he  considers  It  to  be  so."  In  Brooke  v.  Lord 
Mostyn,  10  Jur.  (N.  S.)  554,  it  was  said:  "If, 
in  the  course  of  a  suit  or  any  other  proceed- 
ing in  this  court,  a  compromise  is  proposed 
between  one  or  more  adult  persons  and  one 
or  more  Infants,  the  court  takes  steps  to  as- 
certain whether  it  will  be  for  the  benefit 
of  tbe  infants  that  the  proposal  should  be 
accepted.  *  ♦  *  In  dealing  with  such  a 
question.  It  is  the  duty  of  the  judge  •  •  • 
to  consider  carefully  the  facts,  and  to  de- 
termine, upon  such  consideration,  what  is 
best  to  be  done  for  the  infant,  in  like  man- 
ner as  a  father  would  act  for  a  son  under 
similar  circumstances.  No  doubt,  In  such 
cases,  especially  when  the  result  of  this  evi- 
dence is  doubtful,  the  court  is  much  influen- 
ced by  the  opinion  of  the  nearest  relatives 
and  guardians  of  the  infant,  who  have  no 
interest  in  the  matter,  except  to  promote 
the  advantage  of  the  child.  When  this  has 
been  done,  and  tbe  court  tias  decided  in  favor 
of  the  arrangement,  and  the  arrangement 
has  been  thereupon  carried  into  execution, 
the  whole  thing  is  concluded."  The  case  of 
Brooke  v.  L«rd  Mostyn,  supra,  was  taken  to 
tbe  chancery  division  of  the  Appellate  Court 
by  appeal  (10  Jur.  [N.  S.]  1114),  and  it  wag 
tbere  said:  "The  rights  of  Infants  and  In- 
capacitated persons  must  in  many  cases  be 
sacrificed,  if  the  power  [to  approve  compro- 
mises] be  not  maintained;  and  acts  ^which 
have  been  done  under  it  cannot  be  disturbed 
without  property  to  a  great  amount  being 
affected  by  the  disturbance;"  and  it  was 
there  held  that  a  compromise  under  such  cir- 
cumstances would  not  be  disturbed  on  any 
less  ground  than  would  disturb  a  similar 
compromise  between  adults— such  as,  for  in- 
stance, actual  fraud— it  being  there  further 
said:  "The  question  whether  this  compromise 
was  fairly  and  honestly  made  at  the  time 
depends,  as  it  seems  to  me,  upon  tbe  facts 
as  they  were  laid  before  the  master,  and 
through  the  master  before  the  court— upon 
whether  ait  that  was  material  to  be  stated, 
and  was  within  the  knowledge  of  the  par- 
ties, was  fairly  and  honestly  stated;  for  I 
desire  distinctly  to  be  understood  as  not  in- 
tending to  proceed  on  any  error  in  Judgment 
either  on  the  part  of  the  master  or  on  the 
part  of  the  court." 

Tbe  authorities,  so  far  as  they  have  been 
called  to  our  attention,  accord  to  a  court  of 
equity  the  power  to  authorize  a  compromise 
of  litigation  brought  on  behalf  of  a  minor, 
where  the  evidence  shows  that  there  Is  a 
proper  case  for  such  a  compromise. 

2.  The  second  question  which  arises  here 
is  whether  it  was  for  the  Interest  of  the  ap- 
pellant minor  to  make  the  compromise  sus- 
tained by  the  decree  of  the  court  below. 
The  bill  filed  by  the  minor  attacked  the  will 
of  tbe  testator  upon  the  sole  ground  that 


he  was  not  of  sound  mind  and  memory  when 
he  made  the  will,  but  that  he  was  at  that 
time  of  such  great  age  and  Infirmity,  and  his 
mind  and  memory  were  so  Impaired,  as  to 
render  him  wholly  Incapable  of  making  a 
Just  distribution  of  his  estate.  The  bill 
makes  no  charge  whatever  that  any.  undue 
influence  of  any  kind  was  exercised  by  any- 
body over  the  testator.  After  a  careful  ex- 
amination of  the  testimony,  we  are  satisfied 
that  the  conclusion  reached  by  the  master 
and  by  the  chancellor  below  in  his  decree 
is  sustained  by  such  testimony.  The  only  Is- 
sue being  whether  the  testator  was  of  sound 
mind  and  memory  when  he  made  his  will, 
the  evidence  is  overwhelming  that  he  was 
a  man  of  sound  mind  and  memory  at  that 
time.  William  Holabird,  an  architect  In  Chi- 
cago, testified  that  he  had  known  the  deceas- 
ed for  some  14  years  before  his  death,  and 
that  during  the  summer  and  fall  of  1897, 
when  the  witness  was  erecting  a  building  for 
the  deceased  in  Chicago,  he  had  ample  op- 
portunity to  Judge  of  his  business  ability, 
and  he  testified  that  he  considered  the  de- 
ceased one  of  the  ablest  men  he  had  ever 
met;  that,  during  the  time  be  had  business 
with  him  in  1897,  Mr.  Williams  was  capable 
of  understanding  and  transacting  business 
matters.  Bobert  K  Ismond,  a  real  estate 
dealer  in  Chicago,  had  business  dealings 
with  the  deceased,  and  testified  that  all  mas- 
ters of  business  were  finally  submitted  to 
him  for  his  decision,  and  that  he  bad  the 
final  determination  in  all  matters  concern- 
ing which  the  witness  had  business  with 
him,  and  that  he  perfectly  understood  his 
business  matters,  and  was  thoroughly  compe- 
tent to  transact  the  same.  Frederick  J. 
Thielbar,  superintendent  of  building  con- 
struction, testified  that  he  met  the  deceased 
frequently  in  connection  with  the  construc- 
tion of  a  building  in  1897,  and  that  at  such 
meetings  the  details  and  arrangements  of 
the  building  were  discussed,  and  that  de- 
ceased showed  good  Judgment  in  everything 
he  did,  and  was  fully  capable  of  under- 
standing and  transacting  his  business.  Gra- 
ham Taylor,  a  professor  in  the  Chicago  The- 
ological Seminary,  testified  that  he  was  well 
acquainted  with  the  deceased,  and  advised 
with  him  from  1882  up  to  a  time  shortly 
before  his  death,  and  found  him  unusually 
alert  and  entirely  capable  of  understanding 
and  transacting  his  business.  Edward  H. 
Webster,  a  physician  in  Evanston,  testified 
that  he  had  been  tbe  deceased's  consulting 
physician;  that  he  had  known  him  since 
1867,  and  had  seen  him  during  the  last  years 
of  his  life;  that  he  saw  no  evidence  of  mental 
failure  at  that  time;  that  during  the  year 
1897  he  was  as  capable  of  understanding 
and  transacting  ordinary  business  matters  as 
ever  in  his  life;  that  "he  was  able  to  do 
that  sort  of  thing  better  than  the  average 
man  all  his  life."  The  testimony  of  these 
witnesses  is  corroborated  by  tbe  testimony 
of  one  of  the  deceased's  sons  and  one  of 
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hl8  sons-in-law,  and,  -whUe  they  were  Inter- 
ested parties,  yet  tbelr  evidence  shows  that 
the  deceased  exercised  control  and  manage- 
ment over  his  business  matter?  up  to  the  time 
of  hia  death,  and  that  all  matters  connected 
with  his  property  were  submitted  to  him  for 
decision.  There  is  other  convincing  evidence 
of  the  mental  capability  of  the  testator,  in 
the  letters  written  by  him  during  the  last 
years  of  his  life  to  bis  son  and  son-in-law 
concerning  his  business  matters.  About  a 
dozen  of  these  letters  are  In  the  record,  and 
show  that  the  mind  of  the  deceased  was 
clear  and  fully  capable  of  understanding  any 
business  matter  which  was  brought  before 
him.  No  evidence  whatever  has  been  pro- 
duced showing  that  the  deceased  was  in- 
capable of  making  a  valid  will,  and  the  rea- 
iionable  conclusion  would  seem  to  be  that 
such  evidence  could  not  be  obtained. 

In  view  of  the  testimony  thus  presented, 
the  conclusion  is  almost  Irresistible  that,  If 
the  suit  brought  to  set  aside  the  will  of  John 
M.  Williams  should  be  allowed  to  continw, 
his  inability  to  make  a  will  by  reason  of 
unsoundness  of  mind  and  memory  could  not 
be  established  by  proof.  Therefore  we  are 
of  the  opinion  that  the  compromise  made, 
which  Is  shown  to  be  satisfactory  to  the 
mother  of  the  Infant  and  to  his  next  friend, 
and  to  those  who  have  his  Interests  at  heart, 
was  properly  sustained  by  the  decree  of  the 
circuit  court. 

Accordingly  the  decree  of  the  circuit  court 
Is  affirmed.    Decree  affirmed. 


(204  lU.  S27) 

SUPREME   LODGE  ORDER  OP  MUTUAL. 
PROTECTION  V.  MEISTER. 

(Supreme  Court  of  Illinois.    Oct.  26,  1003.) 

MUTUAL  BENEFIT  SOCIETY— PROOF  OF  DEATH 
—WAIVER— LOCAL  LODGES  —  AGENCY  —  NON- 
PAYMENT OF  ASSESSMENTS— FORFEITURE!— 
ACTION  ON  CERTIFICATE  —  APPEAL  —  QUES- 
TIONS OF  FACT— JUDGMENT  OF  APPBLLATB 
COURT. 

1.  The  judgment  of  the  Appellate  Court  upon 
questions  of  fact  fairly  supported  by  the  evi- 
dence is  binding  on  the  Supreme  Court. 

2.  Where,  after  the  death  of  assured,  the  lo- 
cal lodge  of  which  he  was  a  member  issued  a 
circular  letter,  with  the  approval  of  the  presi- 
dent and  secretary  of  the  society,  and  under  its 
seal,  and  mailed  the  same  to  its  sister  lodges, 
soliciting  aid  for  the  widow  and  children  of  the 
assured,  in  which  her  inability  to  recover  upon 
the  benefit  certificate  held  by  assured  was  pla- 
ced on  the  ground  of  his  failure  to  pay  an  as- 
sessment, it  constituted  a  waiver  of  the  society's 
by-law  requiring  proof  of  death  to  be  made 
within  a  specified  time. 

3.  It  is  not  compulsory  upon  the  beneficiary 
of  a  deceased  member  of  a  benefit  society  to 
submit  her  cla'im  on  the  certificate  for  adjudica- 
tion to  the  tribunal  provided  for  in  the  by-laws 
of  the  society  before  suing  on  such  certificate. 

4.  The  relation  of  principal  and  agent  exists 
between  a  benefit  society  and  its  local  lodges, 
and  money  in  the  possession  of  a  local  lodge, 
belonging  to  a  memlier,  suffloiont  to  pay  an  as- 
sessment on  his  certificate,  is  in  the  possession 
of  the  society. 
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5.  Where,  an  assessment  on  a  benefit  certifi- 
cate having  been  paid  twice,  there  remained  in 
the  treasury  of  a  local  lodge  a  sum  sufficient  to 
pay  a  subsequent  assessment,  it  was  the  duty 
of  the  society  to  apply  such  sum  to  the  payment 
thereof,  and  the  certificate  could  not  be  for- 
feited for  nonpayment  of  the  assessment  while 
the  local  lodge  held  such  sum  in  its  treasury. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Assumpsit  by  Mathilda  Melster  against  the 
Supreme  Lodge  Order  of  Mutual  Protection. 
From  a  Judgment  of  the  Branch  Appellate 
Cburt  for  the  First  District  (105  HI.  App. 
471)  affirming  a  judgment  of  the  circuit 
court  In  favor  of  plalntUF,  defendant  appeals. 
Affirmed. 

Cratty  Bros,  and  Jarvis  &  Latimer,  for  ap- 
pellant. Ooldzler,  Rodgers  &  Froehlich,  for 
appellee. 

HAND,  C.  J.  This  is  an  action  of  assump- 
sit, commenced  in  the  circuit  court  of  Cook 
county  by  the  appellee  against  the  appellant, 
to  recover  the  amount  of  a  benefit  certiflcate 
issued  by  the  appellant  on  the  19th  day  of 
April,  1889,  upon  the  life  of  her  husband, 
who  died  June  14,  1894,  she  being  named  as 
beneficiary  therein.  A  trial  was  had  before 
the  court  and  a  jury,  and  resulted  In  a  ver- 
dict and  judgment  In  favor  of  the  a^iellee 
for  the  sum  of  $2,625,  which  Judgment  has 
been  affirmed  by  the  Branch  Appellate  Court 
for  the  First  District,  and  a  further  api)eal 
has  been  prosecuted  to  this  court 

At  the  close  of  all  the  evidence  the  appel- 
lant moved  the  court  to  peremptorily  Instruct 
the  Jury  to  find  for  the  defendant,  and  the 
action  of  the  court  in  declining  to  so  Instruct 
the  Jury  has  been  assigned  as  error.  It  is 
conceded  by  the  appellant  that  all  assess- 
ments upon  said  benefit  certificate  made  prior 
to  the  month  of  May,  1894,  had  been  paid, 
but  it  is  contended  an  assessment  for  $2, 
payable  during  the  month  of  May  of  that 
year,  was  not  paid,  and  for  that  reason  the 
benefit  certiflcate  became  forfeited  on  the 
Slst  day  of  that  month,  and  was  not  in  force 
at  the  time  of  the  death  of  the  Insured.  It 
appears  from  the  evidence  that  during  the 
summer  of  1893  the  assured  was  in  feeble 
health  and  financially  embarrassed;  that  one 
Miller,  who  was  the  treasurer  of  the  local 
lodge  of  which  the  assured  was  a  member, 
advanced  for  the  assured  the  money  with 
which  to  pay  two  or  more  assessments  ajs 
they  fell  due;  that  afterwards  the  assured 
was  suspended  for  nonpayment  of  assess- 
ments; that  In  December  of  that  year  he  was 
reinstated  In  accordance  with  the  by-laws  of 
the  appellant,  at  which  time  he  paid  to  the 
financial  secretary  of  the  local  lodge  the  sum 
of  $21.S0,  which  was  supposed  to  be  the  total 
amount  then  due  for  assessments  and  dues. 
Including  the  amount  advanced  by  Miller. 
The  assured  thereafter  paid  the  assessments 
falling  due  in  the  months  of  January,  Febru- 
ary, March,  and  April,  but  failed  to  pay  the 
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May  assessment,  and  died  during  the  follow- 
ing month,  and  the  main  controverted  ques- 
tion of  fact  upon  the  trial  was  whether  or 
not,  at  the  time  of  his  reinstatement  in  De- 
cember, there  was  due  from  the  assured  for 
assessments  and  dues,  including  the  amount 
advanced  by  Miller,  the  sum  of  $21.50;  it  be- 
ing contended  by  appellee  that  the  assess- 
ment for  the  month  of  May,  1893,  which  was 
included  in  said  sum  of  $21.50,  had  been  paid 
by  her  husband,  or  some  one  else  on  his  be- 
half, other  than  Miller,  and  that  the  sum  of 
at  least  $2— that  being  the  amount  of  that  as- 
sessment—was Improperly  included  in  the 
sum  found  to  be  due  at  the  time  of  said  rein- 
statement, and  that  said  sum  remained  in 
the  treasury  of  the  local  lodge,  and  should 
have  been  applied  In  payment  of  the  assess- 
ment for  May,  1894,  and  that  all  of  the  as- 
sessments due  upon  said  benefit  certificate  at 
the  time  of  her  husband's  death  Iiad  been 
paid,  and  said  benefit  certificate  remained  in 
fuU  force  at  the  time  of  his  death.  There  is 
some  evidence  In  the  record  which  fairly 
tends  to  sustain  the  contention  of  appellee, 
and,  the  Appellate  Court  having  found  upon 
that  question  in  her  favor,  this  court  cannot 
disturb  that  finding.  The  Judgment  of  the 
Appellate  Court  upon  questions  of  fact,  where 
there  la  evidence  in  the  record  fairly  tending 
to  support  its  findings,  is  binding  upon  this 
court  Bli-dsell  Mfg.  Co.  v.  Oglevee,  187  111. 
149,  58  M.  E.  23L  The  trial  court  did  not  err 
in  declining  to  direct  a  verdict  for  the  appel- 
lant. 

It  Is  also  urged  that  the  appellee  is  barred 
of  a  right  to  recover  by  reason  of  a  failure 
to  file  proof  of  death  according  to  the  by- 
laws of  the  appellant.  The  local  lodge  of 
which  the  assured  was  a  member  shortly  aft- 
er his  death  issued  a  circular  letter,  with  the 
approval  of  the  president  and  secretary  of 
the  appellant,  and  under  its  seal,  and  mailed 
the  same  to  its  sister  lodges,  soliciting  aid 
for  the  appellee  and  her  children,  in  which  the 
inability  of  appellee  to  recover  upon  said 
benefit  certificate  was  placed  upon  the  ground 
that  the  assured  had  failed  to  pay  the  May, 
1804,  assessment.  This  amounted  to  a  waiv- 
er of  the  provisions  of  the  appellant's  by- 
laws requiring  proof  of  death  to  be  made 
within  a  specified  time.  It  is  clear  the  appel- 
lant had  notice  of  the  death;  and  when  such 
notice  was  received  by  it,  and  it  placed  its 
want  of  liability  upon  the  ground  of  the  non- 
payment of  the  May,  1894,  assessment,  it 
waived  the  condition  requiring  the  proof  of 
death.  Covenant  Benefit  Ass'n  v.  Spies,  114 
Ul.  463,  2  N.  £.  482;  Knickerbocker  Life  Ins. 
Co.  V.  Pendleton,  112  U.  S.  696,  5  Sup.  Ot 
314,  28  L.  Bd.  866.  Neither  was  it  compul- 
sory upon  the  appellee  that  she  submit  her 
claim  for  adjudication  to  the  tribunal  pro- 
vided for  in  the  by-laws  of  the  appellant  be- 
fore she  could  resort  to  the  courts  by  lusti- 
tntlng  suit  upon  said  benefit  certificate.  Peo- 
ple ▼.  Order  of  Foresters,  102  111.  78,  44  N.  E. 
401. 


The  relation  of  principal  and  agent  existed 
between  the  local  lodge  and  the  appellant 
(Grand  Lodge  A.  O.  U.  W.  v.  Lachmann,  199 
111.  140,  64  N.  E.  1022),  and  the  evidence  Jus- 
tified the  conclusion  that  the  local  lodge, 
through  which  the  appellant  provided  its 
members  should  pay  their  assessments,  had 
in  its  possession  and  under  its  control  sufli- 
cient  funds  belonging  to  the  assiured  with 
which  to  pay  all  assessments  due  upon  said 
benefit  certificate  up  to  the  time  of  the  death 
of  the  assured.  The  court  did  not  err  In  hold- 
ing said  benefit  certificate  was  not  forfeited 
for  the  nonpayment  of  said  May  assessment. 
In  Girard  Life  Ins.  Co.  v.  Mutual  Life  Ins. 
Co.,  97  Pa.  15,  the  court  held  that,  where  an 
insurance  company  has  in  its  possession  divi- 
dends belonging  to  a  policy  holder  more  than 
sufficient  to  pay  an  assessment,  it  cannot  de- 
clare a  forfeiture  for  nonpayment  on  the 
ground  that  the  law  does  not  favor  forfei- 
tures, and  never  enforces  them  cheerfully, 
and  will  decline  to  enforce  them  when  they 
are  against  equity  and  good  conscience,  and 
that  it  is  not  conscionable  for  a  company  to 
forfeit  a  policy  when  It  has  In  its  treasury 
more  than  enough  of  the  assured's  money  to 
pay  the  assessment.  And  In  Elliot  T.  Grand 
Lodge,  2  Kan.  App.  430,  42  Pac.  1009,  It  was 
held  that,  where  money  sufficient  to  pay  an 
assessment  is  in  the  treasury  of  the  subordi- 
nate lodge,  even  though  the  latter  may  have 
made  an  appropriation  of  the  fund  which 
would  show  the  assured  in  arrears,  no  forfei- 
tiure  can  be  declared.  And  Niblack  on  Ben- 
efit Societies  (section  271)  summarizes  the  law 
upon  the  subject  as  follows:  "It  has  been 
held  that  a  society  which  has  money  in  its 
possession  belonging  to  a  member,  and  the 
power  to  apply  it,  must  pay  out  of.  such 
money  an  assessment  due  from  the  member 
to  save  a  forfeiture  of  the  contract,  and  it 
is  not  necessary  In  such  a  case  that  the  mem- 
ber shall  authorize  the  society  to  so  appro- 
priate the  money.  It  is  against  the  policy 
of  the  law  to  permit  a  society  to  forfeit  a 
contract  for  nonpayment  of  an  assessment 
when  it  has  in  Its  possession  the  money  of  a 
member  to  an  amount  covering  the  assess- 
ment and  has  the  power  to  apply  the  money 
as  a  payment"  The  assessment  for  May, 
1893,  baying  been  paid  twice,  there  remained 
In  the  treasury  of  the  local  lodge,  of  the  as- 
sessment fund,  the  sum  of  $2  at  the  time  the 
May,  1894,  assessment  was  made,  which  was 
the  amount  of  said  assessment;  and  when 
that  assessment  was  made  it  was  the  duty  of 
the  appellant  to  apply  said  fund  to  the  pay- 
ment of  said  assessment,  and  the  benefit  cer- 
tificate could  not  be  forfeited  while  said  local 
lodge  held  sufficient  funds  of  the  assured  be- 
longing to  the  assessment  fund  in  its  treas- 
ury to  pay  said  assessment 

Numerous  objections  are  made  to  the  rul- 
ings of  the  court  in  the  admission  of  evidence 
and  the  instructions  given  to  the  Jury.  We 
have  read  the  briefs  with  care,  and  examined 
the  authorities  therein  referred  to,  and  are  of 
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the  opinion  the  rulings  of  the  court  in  the 
matters  complained  of  were  substantially  cch*- 
rect,  and  that  there  Is  no  reversible  error  In 
this  record. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(204  111.  515) 

MUREN  COAL  &  ICE  CO.  t.  HOWELTD, 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 
MASTER  AND  SERVANT— DEATH  OF  SERVANT- 
NEGLIGENCE— CONTRIBUTORY    NEGLIOBNCHi- 
KVIDBNCB— INSTRUCTIONS— DAMAGES. 

1.  Evidence  in  an  action  for  the  death  of  an 
employ^  engaged  as  8  coal  driver  in  a  mine, 
claimed  to  be  due  to  defendant's  failure  to  re- 
move slate  and  other  materials  which  had  fallen 
from  the  roof  of  the  mine  and  obstructed  the 
trackj  held  to  show  that  defendant's  negligence 
in  failing  to  remove  such  obstructions  was  the 
cause  of  the  accident. 

2.  £]vidence  in  an  action  for  the  death  of  an 
employe  engaged  as  a  coal  driver  in  a  mine, 
claimed  to  be  due  to  defendant's  failure  to  re- 
move slate  and  other  materials  which  had  fallen 
from  the  roof  of  the  mine  and  obstructing  the 
track,  held  to  show  that  the  employ^  was  in  the 
exercise  of  due  care  at  the  time  of  the  acci- 
dent. 

3.  An  instrnctton  in  an  action  for  the  death  of 
an  employe  that  the  "jury  may  give  such  dam- 
ages as  they  may  deem  a  fair  and  just  com- 
pensation with  reference  to  the  pecuniarjr  in- 
juries resulting  from  such  death  to  the  widow 
and  next  of  kin.  and  that  the  jury,  in  assess- 
ing plaintiff's  damages,  may  take  into  consid- 
eration the  pecuniary  injuries  resulting  to  his 
widow  and  next  of  kin,  *  *  •  nnd  give  to 
plaintiff  such  a  sum  as,  in  your  judgment,  will 
fairly  compensate  the  widow  and  next  of  kin," 
not  exceeding  the  amount  sued  for.  is  erroneous. 

Appeal  ftom  Appellate  Court,  Fourth  Dis- 
trict 

Action  by  Herbert  Howell,  administrator 
of  August  Schmidt,  deceased,  against  the 
Mnren  Coal  &  Ice  Company.  From  a  judg- 
ment of  the  Appellate  Court  (107  111.  App.  1) 
affirming  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

This  is  an  action  in  case,  brought  In  the 
circuit  court  of  St  Clair  county  against  the 
appellant  company  to  recover  damages  for 
the  death  of  the  appellee's  Intestate,  August 
Schmidt  The  trial  resulted  In  verdict  and 
judgment  in  favor  of  the  appellee.  An  ap- 
peal was  taken  to  the  Appellate  Court  where 
the  judgment  was  affirmed,  and  the  present 
appeal  is  prosecuted  from  such  judgment  of 
affirmance. 

The  amended  declaration,  filed  on  April  21, 
1902,  to  which  the  plea  of  not  guilty  was 
filed,  and  upon  which  Issue  the  case  was 
tried,  consists  of  two  counts,  which,  as  set 
forth  In  the  abstract  of  the  record  filed  here- 
in by  the  appellant,  are  as  follows: 

"The  first  count  alleges,  as  the  previous 
declarations  had,  that  the  defendant  was  the 
owner  of  a  coal  mine,  and  operating  It;  that 
August  Schmidt  was  In  the  employ  of  the 
defendant  as  a  coal  driver,  his  duties  re- 
quiring him  to  haul  empty  coal  cars  from 
the  bottom,  and  distribute  them  throughout 
the  coal  mine  wherever  needed,  and  to  pull 


loaded  coal  cars  from  the  entries  and  rooms 
to  the  bottom  of  the  shaft,  so  that  they  might 
be  hoisted;  that  there  were  prior  to  said  date 
a  large  number  of  entries  and  rooms  In  said 
coal  mine,  with  laid  tracks  for  the  trans- 
portation of  coal;  that  It  was  the  practice  of 
defendant,  and  consistent  with  good  mining, 
to  clear  away  and  remove  slate,  clod,  and 
other  substances  from  both  sides  of  the  track 
therein  for  a  sufficient  distance  to  allow 
drivers  hauling  coal  over  said  railways  to 
pass  around  the  sides  of  coal  cars  on  said 
railway  tracks  wherever  there  was  room  be- 
tween the  sides  of  said  railway  tracks  and 
tlie  sides  of  the  entry,  without  coming  In  con- 
tact with  slate,  dirt,  etc.,  thereby  endanger- 
ing such  drivers  while  In  the  discharge  of 
their  duties  In  said  coal  mine;  that  said 
drivers  had  knowledge  of  said  practice,  re- 
lied on  it,  and  expected  defendant  to  keep 
and  maintain  the  said  railway  tracks  free 
and  clear  of  obstructions;  that  on  the  28th 
day  of  March,  1900,  a  large  lot  of  slate,  clod, 
dirt,  etc.,  fell  from  the  roof  of  the  eighth 
west  entry,  leading  off  the  main  south  entry 
In  said  mine  on  the  railway  track  at  a  point 
where  there  was  ample  room  between  said 
railway  track  and  the  'rib  side'  of  said  entry 
to  allow  the  drivers  to  pass  between  said 
coal  cars  on  said  railway  track  and  the  'rib 
side'  of  said  entry,  and  obstructed  all  that 
portion  of  said  entry  lying  between  said  rail- 
way track  and  the  "rib  side'  of  said  entry  so 
as  to  prevent  drivers  hauling  coal  therein 
from  passing  around  coal  cars  on  said  side 
of  said  railway  track,  which  rendered  the 
said  railway  track  unsafe  and  dangerous  to 
drivers  hauling  coal  through  said  entries  over 
said  railway  track;  that  defendant  had  no- 
tice of  the  fall  of  said  slate,  and  that  same 
was  an  obstruction  to  that  part  of  the  said 
entry  and  the  said  railway  track,  and  would 
prevent  drivers  passing  through  said  entry 
from  passing  around  coal  cars  on  said  track 
at  that  point  on  that  side  of  said  entry,  and 
that  It  rendered  said  entry  unsafe  and  dan- 
gerous; that  defendant  failed  to  remove  said 
obstructions  and  abate  said  dangerous  con- 
ditions, but  negligently  permitted  the  same 
to  remain  there  until  said  August  Schmidt 
was  Injured,  well  knowing  said  obstructions 
rendered  said  entry  unsafe  and  dangerous; 
that  August  Schmidt  on  said  date  was  haul- 
ing two  loaded  coal  cars  along  said  railway 
track  to  said  entry,  exercising  due  care,  and 
without  notice  or  knowledge  that  said  slate, 
etc.,  had  fallen  from  the  roof  of  said  entry, 
or  that  said  entry  was  obstructed,  and  that 
when  he  reached  said  obstructions  he  dis- 
covered a  coal  car  on  said  railway  track  Im- 
mediately In  front  of  him,  and,  seeing  that  a 
collision  between  said  cars  he  was  hauling 
and  said  car  standing  on  said  railway  track 
was  Inevitable,  and  that  be  would  be  likely 
to  be  injured,  attempted  to  escape  said  col- 
lision and  injury  by  trying  to  get  off  said 
railway  track  on  the  side  so  obstructed,  but 
came  in  contact  with  the  slate  and  other  ob- 
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structions  which  had  fallen  from  the  roof, 
and  which  prevented  said  August  Schmidt 
from  escaping  in  that  direction,  and  threw 
him  back  on  the  railway  track  between  said 
cars,  and  allowed  said  cars  to  crush  him, 
from  the  effects  of  which  he  afterwards  died; 
that  the  death  of  the  said  August  Schmidt 
was  tlie  direct  result  of  the  negligence  of 
defendant  In  permitting  said  railway  track 
and  entry  In  said  coal  mine  to  be  and  remain 
obstructed  as  aforesaid— and  alleges  admin- 
istration and  next  of  kin,  etc. 

"The  second  count  alleges,  as  the  other 
counts,  that  the  defendant  was  the  owner  of  a 
coal  mine,  and  operating  It,  and  then  avers 
there  were  a  large  number  of  railway  tracks 
in  certain  entries,  cross-cuts,  and  rooms,  used 
by  defendant  In  transporting  coal  by  means 
of  draught  animals  and  coal  cars  In  charge  of 
a  driver;  It  was  the  dutjr  of  the  defendant 
to  keep  said  roadways  and  railway  tracks, 
over  which  the  driver  was  compelled  to  pass. 
In  a  reasonably  safe  condition  and  free  from 
obstructions;  that  the  defendant  negligently 
allowed  and  permitted  a  coal  car  to  stand  on  a 
certain  railway  track,  and  a  large  amount  of 
coal,  slate,  etc.,  to  remain  on  the  side  of  said 
railway  track,  near  the  said  standing  car,  ob- 
stracthig  the  same,  and  making  It  dangerous 
and  unsafe  for  the  driver  to  pass  there  while 
in  the  discharge  of  his  duties;  that  on  the 
28th  day  of  March,  1900,  one  August  Schmidt 
was  in  the  employ  of  the  defendant  as  a  driv- 
er in  charge  of  a  mule  and  box  cars  in  said 
coal  mine;  his  duties  were  to  drive  said  mule 
and  cars  over  said  railway  track,  and  while 
he  was  hauling  two  loaded  cars  along  said 
railway  track  In  said  mine,  near  said  obstruc- 
tion, in  the  discharge  of  his  duty,  and  In  the 
exercise  of  due  care,  and  without  notice  of 
said  obstructions  near  said  standing  car,  said 
two  cars,  being  hauled,  collided  with  said 
standing  car,  catching  him  between  said  two 
cars  and  said  standing  car,  crushing  and  in- 
juring him  so  that  he  died  from  his  injuries; 
that,  upon  seeing  said  standing  ear,  said  Au- 
gustSchmidt  undertook  to  escape  said  collision 
by  going  from  said  railway  track  on  the  side 
thereof  that  was  so  obstructed,  and  was  there- 
by prevented  and  thrown  back  upon  said  rail- 
way track  and  between  said  cars  by  reason  of 
said  obstructions,  and  was  killed."  Then  fol- 
lows an  averment  that  plaintiff  Is  administra- 
tor, and  that  he  left  next  of  kin,  etc. 

Other  pleas  besides  the  general  Issue  were 
filed  to  the  declaration,  but  as  no  errors  have 
been  assigned  in  regard  to  the  issues  made 
upon  these  other  pleas,  and  as  no  question 
upon  the  record  arises  upon  them,  they  will 
not  be  here  noticed. 

Wise  &  McNuTty,  for  appellant  Webb  & 
Webb  and  Dill  &  Wllderman,  for  appellee. 

MAGRUDBR,  J.  (after  stating  the  facts). 
1.  When  the  plaintiff  rested,  and  at  the  close 
of  all  the  testimony,  the  appellant  asked  the 
court  to  instruct  the  Jury  in  writing  to  find  the 
appellant  not  guilty  as  to  the  first  count  of 


the  declaration,  which  request  was  refused; 
and  appellant  also  requested  the  court  to  in- 
struct the  Jury  to  find  the  appellant  not  guilty 
as  to  the  second  count  of  the  declaration, 
which  request  was  also  refused.  To  such  re- 
fusal the  appellant  then  and  there  excepted. 
The  question  is  thus  raised  whether  or  not 
the  evidence  tends  to  establish  the  cause  of 
action;  that  is  to  say,  whether  or  not  the  evi- 
dence tends  to  show  that  the  appellant  was 
guilty  of  such  negligence  as  caused  the  Injury 
which  resulted  in  the  death  of  August  Schmidt, 
and  whether  or  not  the  deceased,  August 
Schmidt,  was  in  the  exercise  of  due  care  for 
his  own  safety  when  the  injury  that  resulted 
in  death. occurred.  In  their  opinion  deciding 
this  case,  the  Appellate  Court  say:  "The  evi- 
dence, as  a  whole,  with  the  reasonable  in- 
ferences deduclble  therefrom,  fairly  and  clear- 
ly tends  to  prove  that  appellant  owned  and 
operated  a  coal  mine,  in  the  underground  work- 
ings of  which  there  were  many  entries  and 
rooms;  that  it  was  the  practice.  In  the  op- 
eration of  the  mine,  to  clear  away  the  fallen 
slate  and  debris  from  both  sides  of  the  track 
wherever  ,  there  was  sufficient  room  for  a 
driver  to  go  in  case  of  danger,  and  this  work 
was  usually  performed  by  a  servant  of  ap- 
pellant denominated  a  'slate  shifter';  that 
deceased  knew  of  such  practice,  and  was  gov- 
erned In  his  conduct  thereby;  that  the  part  of 
the  entry  In  which  he  was  Injured  was  new; 
that  two  days  before  the  injury  a  large  quan- 
tity of  slate  and  other  substances  had  fallen 
from  the  roof,  completely  blocking  the  entry, 
and  extending  for  a  distance  of  about  twenty 
feet  lengthwise  of  it;  that  the  superintendent 
saw  this  condition,  and,  with  full  knowledge 
of  It,  left  the  mine  and  went  to  Springfield; 
that  two  miners  from  an  adjacent  room  and 
another  employs  of  appellant  shoveled  the 
debris  off  the  track  sufficiently  to  allow  cars 
to  pass  along  it,  but,  in  doing  so,  left  slabs 
of  slate  and  part  of  the  debris  standing  and 
piled  against  the  wall  on  the  'rib  side'  of  the 
track,  obstrucHng  the  space  between  the  track 
and  the  wall;  that  deceased  had  never  been 
In  that  part  of  that  entry,  and  knew  nothing 
of  the  conditions,  when,  on  March  28,  1900, 
he  was  directed  to  go  in  there  and  bring  out 
some  cars;  that  there  was  no  light,  except 
from  his  lamp,  and  from  that  of  a  miner  sit- 
ting on  one  side  of  the  entry,  some  distance 
from  him;  that  the  darkness  was  such  as  to 
greatly  obscure  the  surroundings;  that,  when 
he  had  taken  his  mule  in  and  hitched  onto 
two  cars  and  started  out,  on  a  down  grade, 
he  collided  with  a  car  which  another  driver 
had  left  on  the  track,  and,  discovering  his 
peril  as  the  cars  were  about  to  strike,  he  at- 
tempted to  escape  on  the  "rib  side,'  but  was 
prevented  by  the  slate  and  dSbrls  which  ob- 
structed the  space  on  that  side,  and,  before 
he  could  cross  to  the  opposite  side,  was  caught 
and  crushed  between  the  cars."  In  view  of 
the  facts,  which  the  evidence  thus  tends  to 
establish,  there  was  evidence  tending  to  prove 
that  the  appellant  was  guilty  of  negligence. 
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and  that  the  deceased  was  hi  the  exercise  of 
due  care.  Therefore  the  court  committed  no 
error  in  refusing  to  Instruct  the  Jury  to  find 
the  appellant  not  guilty. 

2.  Appellant  claims  that  the  trial  court 
erred  in  giving  certain  instructions  asked  by 
the  appellee,  and  in  refusing  to  give  certain 
instructions  asked  by  the  appellant  Among 
the  instructions,  given  for  the  appellee,  was 
the  following  instruction,  numbered  29,  to 
wit:  "The  court  Instructs  the  jury  tliat 
whenever  the  death  of  an  individual  Is  caus- 
ed by  the  negligence  or  carelessness  of  a  per- 
son, company,  or  corporation,  and  Is  not  the 
result  of  his  own  carelessness  or  negligence, 
then  and  in  every  such  case  the  company, 
person,  or  corporation  guilty  of  such  care- 
lessness or  negligence  is  liable  to  an  action 
for  damages,  and  the  amount  recovered  in 
every  case  is  for  the  widow  and  next  of  kin 
of  such  deceased  person,  and  In  every  such 
case  the  Jury  may  give  such  damages  as  they 
may  deem  a  fair  and  Just  compensation 
with  reference  to  the  pecuniary  injuries  re- 
sulting from  such  death  to  the  widow  and 
next  of  kin  of  such  deceased  person,  not  to 
exceed,  however,  the  sum  of  $5,000;  and.  If 
you  believe  from  the  evidence  in  this  case 
that  August  Schmidt,  while  in  the  employ  of 
the  defendant,  was  killed,  and  that  his  death 
was  due  to  the  carelessness  or  negligence  of 
the  defendant,  as  charged  In  the  plaintiCF's 
declaration,  or  in  the  first  or  second  count, 
and  that  his  death  was  not  the  result  of  his 
own  carelessness  or  negligence,  and  that  he 
left  a  widow  and  next  of  kin,  who  suffered 
pecuniary  injuries  by  reason  of  his  death, 
then  your  verdict  should  be  in  favor  of  the 
plaintiff;  and,  if  you  believe,  and  from  the 
evidence  find,  the  defendant  guilty,  then  It 
will  be  the  duty  of  the  Jury  to  assess  the 
plaintiff's  damages,  and,  In  doing  so,  you 
may  take  Into  consideration  the  pecuniary 
Injuries  resulting  to  the  widow  and  next  of 
kin.  If  from  the  evidence  you  believe  there  Is 
a  widow  and  next  of  kin,  and  tliat  they  have 
suffered  pecuniary  Injury  or  loss  on  account 
of  the  death  of  said  August  Schmidt,  and 
give  to  the  plaintiff  such  a  sum  as,  in  your 
Judgment,  will  fairly  compensate  the  widow 
and  next  of  kin  for  such  pecuniary  Injury 
or  loss,  not  to  exceed,  however,  the  amoimt 
sued  for  in  this  case."  The  above  instruction 
must  be  regarded  as  erroneous,  under  previ- 
ous decisions  made  by  this  court.  In  Kelght- 
llnger  v.  Egan,  65  111.  235,  which  was  an  ac- 
tion of  trespass  on  the  case,  the  court  gave 
to  the  Jury  an  instruction  which  told  them 
that  they  "should  find  for  the  plaintiff  such 
damages  as,  in  their  Judgment,  from  the  evi- 
dence in  this  cause,  the  plaintiff  ought  to  re- 
cover, not  exceeding  the  sum  of  $3,000";  and 
in  regard  to  this  Instruction  we  there  said 
(page  238):  "The  instruction  was  wrong,  up- 
on the  point  of  damages,  in  telling  the  Jury 
they  might  find  for  the  plaintiff  such  dam- 
ages as.  In  their  Judgment,  from  the  evidence 
In  the  cause,  the  plaintiff  ought  to  recover. 


This  left  the  Jury  free  scope  to  give  such 
damages  as,  according  to  their  Individual  no- 
tions of  right  and  wrong,  they  might  think 
the  plaintiff  ought  to  recover,  unguided  by 
any  legal  rule  of  damages,  and  without  re- 
gard to  the  damages  sustained."  In  Waldron 
V.  Marcler,  82  III.  550,  an  Instruction  was 
held  to  be  erroneous  which  directed  the  Jury, 
"If  they  found  for  the  plaintiff,  to  allow  such 
damages  as  they  believed  from  the  evidence 
she  was  entitled  to;"  and  we  there  said 
(page  553):  "It  should  have  been  such  dam- 
ages as  she  had  sustained,  and  not  have 
given  to  the  Jury  the  wide  latitude  of  allow- 
ing her  such  damages  as  they  might  deem 
that  she  was  entitled  to."  In  Chicago,  Rock 
Island  &  Pacific  Railroad  Co.  v.  Austin,  69 
111.  426,  the  court  gave  to  the  Jury  the  fol- 
lowing Instructions.  "The  Jury  are  Instructed 
that,  by  the  statute  of  Illinois,  the  plaintiff 
in  this  case  cannot  recover  more  than  $5,000, 
and  if  they  believe,  from  the  evidence,  that 
the  plaintiff  is  entitled  to  recover,  they  wUI 
render  a  verdict  for  no  more  than  that 
amount;"  and  In  regard  to  this  Instruction 
we  there  said  (page  428):  "By  all  the  rules 
of  philology,  that  is  but  telling  the  Jury 
they  must  render  a  verdict  for  $5,000.  It  is 
true,  the  Jury  did  not  render  such  a  verdict, 
but  was  It  not  a  strong,  persuasive  argument 
addressed  to  them  by  the  court  to  render  a 
large  verdict?  The  court  say  to  the  Jury,  in 
effect,  'You  bannot  render  a  verdict  for  more 
than  $5,000,  but  it  Is  expected  you  will  ren- 
der a  verdict  for  that  amount.'  Such  an  in- 
struction could  not  fail  to  have  had  an  im- 
proper Influence  on  the  Jury,  and,  in  a 
doubtful  case  like  this,  the  verdict,  rendered 
either  way,  not  subject  to  be  disturbed,  to  tell 
the  Jury  they  must  find  to  the  extent  of  the 
law,  was  Improper,  and  ought  to  prejudice 
the  finding."  In  City  of  Freeport  v.  Isbeil. 
83  111.  440,  25  Am.  Rep.  407,  the  Jury  were 
instructed  as  follows:  "The  Jury  should  give 
the  plaintiff  such  damages  as  they,  under 
their  oaths,  can  say  will  be  a  fair  compen- 
sation for  said  Injury,  not  exceeding,  how- 
ever, the  sum  of  $10,000,  the  amount  claimed 
In  the  plaintiers  declaration;"  and  in  regard 
to  this  Instruction  we  there  said  (page  443. 
83  111.,  25  Am.  Rep.  407):  "The  law  required 
the  Jury  to  determine  the  liability  of  the  de- 
fendant from  the  evidence,  and  from  that 
alone,  and  an  Instruction  wtklch  would  permit 
them  to  enter  Into  an  open  field  of  Investi- 
gation cannot  be  sustained.  The  Instruction 
should  have  been  modified,  or  the  court 
should  have  refused  it"  In  Cleveland,  Cin- 
cinnati, Chicago  &  St  Louis  Railway  Co.  v. 
Jenkhis,  174  111.  398,  51  N.  E.  811,  66  Am. 
St.  Rep.  296,  where  an  Instruction  told  the 
Jury  that,  under  certain  contingencies,  "yon 
should  find  for  the  plaintiff,  and  fix  his  dam- 
ages at  such  sum  as  you  think  right,  not  ex- 
ceeding the  amount  claimed  In  the  declara- 
tion," we  said  in  regard  to  the  instruction 
(page  409,  174  111.,  page  815,  51  N.  E.,  66  Am. 
St  Rep.  296):    "No  reference  is  made  to  the 
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eTidence  In  the  case:  This  form  of  Instruc- 
tion is  erroneous,  and  has  been  frequently 
condemned  by  this  court." 

The  case  at  bar  is  close  upon  the  facts,  and 
the  testimony  Is  conflicting.  It  was  Impor- 
tant, therefore,  that  the  Jury  should  be  cor- 
rectly Instructed  as  to  the  n^e  of  damages 
applicable  to  the  case.  Dady  v.  Condit,  188 
III.  234,  58  N.  E.  900.  No  other  instruction 
was  given  on  either  side  which  can  be  said 
to  have  corrected  or  modified  In  any  way  the 
errors  contained  In  the  above-quoted  Instruc- 
tion, numbered  29. 

For  the  error  In  giving  the  twenty-ninth 
instruction,  the  Judgments  of  the  Appellate 
Court  and  of  the  circuit  court  are  reversed, 
and  the  cause  Is  remanded  to  the  circuit  court 
for  further  proceedings  In  accordance  with 
the  views  herein  expressed.  Reversed  and 
remanded. 

(204  lU.  72) 

FRIEDBRICH  t.  WOMBACHER  et  al. 

(Supreme  Court  of  Illinois.    Oct.  26,  1{I03.) 

WILLS— BEQUEST    TO    WIFE— STATDTORT 
RIGHTS— ELECTION. 

1.  A  testator  bequeathed  to  his  wife  all  that 
had  been  ^ven  to  her  by  antenuptial  agreement, 
:ind  in  addition  all  his  personal  property.  The 
antenuptial  agreement  stipulated  that  on  the 
death  of  the  testator  the  wife  should  be  paid 
$2,500  in  cash,  to  be  in  lieu  of  her  dower,  wid- 
ow's award,  and  homestead  right.  Held,  that 
the  acceptance  of  the  bequest  by  the  wife  estop- 
ped her  .from  claiming  under  the  statute;  Starr 
&  C.  Ann.  St.  p.  313,  c.  3,  par.  76,  merely  pro- 
viding that  the  right  of  a  widow  to  her  award 
shall  not  be  affected  by  her  renouncing  or  fail- 
ing to  renounce  the  benefits  of  the  provisions 
made  for  her  in  her  husband's  will. 

2.  A  minor  son  living  with  his  widowed  moth- 
er has  no  such  right  in  the  widow's  award  or 
homestead  right  as  will  prevent  her  from  elect- 
ing to  take  under  her  husband's  will  io  lieu  of 
those  claims. 

Appeal  from  Circuit  Court,  St  Olalr  Coun- 
ty;  B.  R.  Burroughs,  Judge. 

Suit  by  George  F.  Wombacher,  as  execu- 
tor of  the  will  of  Michael  Frlederlch,  de- 
ceased, and  others,  against  Matilda  Frled- 
erich.  From  a  decree  in  favor  of  complain- 
ants, defendant  appeals.    AflSrmed. 

Appellees,  as  the  executor  and  legatees 
under  the  last  will  and  testament  of  Michael 
Frlederlch,  deceased,  filed  this  bill  against 
appellant,  the  widow  of  the  deceased,  for  the 
purpose  of  having  her  rights  under  his  will 
settled  and  determined.  The  bill  sets  up  an 
antenuptial  contract  between  the  testator 
and  appellant,  which,  In  effect,  provided, 
among  other  things,  that  in  case  of  his  death 
ahe  should  have  no  interest  in  his  estate,  ex- 
cept "there  should  be  paid  to  her  the  sum  of 
$2,500  in  cash  money,  to  be  in  Ueu  of  her 
dower,  widow's  award  and  homestead  right 
or  interest,  and  any  and  all  other  rights 
-which  she  would  have  In  his  estate  as  his 
widow,"  she  expressly  agreeing  to  "accept 
and  receive  and  take  said  sum  of  $2,500  In 
lieu  of  her  dower,  widow's  award  and  home- 
stead right  or  interest,  and  any  and  all  other 


interests  which  she  might  have,  as  the  wid- 
ow of  the  said  Michael,  in  case  she  should 
survive  him,  said  sum  of  $2,500  to  be  paid 
at  his  death."  It  is  also  averred  in  the  bill 
that  said  contract  was  duly  acknowledged 
before  a  Justice  of  the  peace,  and  all  right  of 
homestead  properly  waived.  The  subse- 
quent marriage  of  the  parties;  the  birth  of 
a  son,  Alfred  L.  J.  Frlederlch,  who  by  his 
next  friend  is  one  of  the  complainants  in  the 
bill;  the  death  of  said  Michael,  leaving  cer- 
tain real  estate,  a  part  of  which  was  at  the 
time  of  his  death  occupied  by  himself  and 
family  as  a  homestead,  and  since  by  bis  said 
widow  and  infant  son;  the  making  of  his 
last  will  and  testament,  and  the  probating 
of  the  same— are  facts  properly  alleged  In  the 
bill.  The  second  clause  of  the  will,  a  copy 
of  which  is  set  forth.  Is  as  follows:  "I  give 
and  bequeath  unto  my  beloved  wife,  Matilda, 
all  that  has  by  antenuptial  agreement  been 
given  to  her,  and  In  addition  to  this  I  give 
her  all  my  personal  property,  all  of  my  house- 
hold furniture,  all  horses,  cow,  and  all  other 
personal  property  of  which  I  am  seized  at 
my  death."  By  other  provisions  the  balance 
of  testator's  property  Is  divided  among  his 
children  and  a  grandchild.  It  is  also  alleged 
that  after  an  unsuccessful  attempt  to  con- 
test the  will  the  executor  proceeded  to  sell 
the  real  estate,  as  authorized  by  the  will,  but 
was  notified  by  the  defendant  that  she  would 
claim  the  amount  of  $1,132  theretofore  esti- 
mated as  her  award,  and  also  a  homestead 
in  the  property  occupied  by  her  husband  and 
family  at  the  time  of  his  death,  and  by  her- 
self and  son  since,  in  addition  to  the  per- 
sonal property  and  the  $2,500  named  In  the 
antenuptial  agreement,  and  thereupon  an 
agreement  was  made  whereby  the  property 
was  to  be  sold,  and  her  claims  transferred  to 
the  proceeds;  that  the  executor  has  tendered 
to  her  the  sum  of  $2,500,  with  interest  from 
the  date  of  the  testator's  death,  on  condition, 
however,  that  she  would  receive  the  same,  as 
specified  in  said  antenuptial  contract  as  ap- 
proved and  adopted  in  the  last  will  and  testa- 
ment of  said  Michael  Frlederlch,  In  lieu  of 
homestead,  dower,  and  widow's  award  in 
the  estate  of  the  said  Michael  Frlederlch,  de- 
ceased, but  that  she  refused  such  tender.  It 
is  further  alleged  that  she  has  never  re- 
nounced the  will  as  such  widow.  The  prayer 
is  that  the  will  be  construed  as  limiting  her 
right  to  the  personal  property  of  the  de- 
ceased and  the  sum  of  $2,500,  which  latter 
sum  is  brought  into  court  for  her  use,  and  to 
abide  the  order  and  decree  of  the  court  The 
defendant,  by  her  answer,  admits  all  the  ma- 
terial allegations  of  the  bill,  but  claims,  first, 
the  $2,500,  with  interest  from  the  death  of 
her  husband;  second,  the  personal  property 
given  her  by  the  will;  thhrd,  the  award; 
fourth,  the  homestead;  and  prays  a  decree  in 
her  favor  for  each  of  said  claims.  The  court 
found  in  favor  of  the  complainants,  limiting 
the  defendant's  right  to  the  personal  estate 
and  the  sum  named  In  the  antenuptial  agree- 
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ment,  with  5  per  cent.  Interest  thereon  from 
the  date  of  testator's  death,  and  denying  her 
claim  of  homestead  and  widow's  award.  To 
reverse  that  decree,  she  prosecutes  this  ap- 
peal. 

Dill  &.  Wllderman  and  Peter  W.  Llll,  for 
appellant.  Turner  &  Holder  and  Louis  Klin- 
gel,  for  appellees. 

WILKIN,  J.  (after  stating  the  facts).  It 
may  be  admitted  that  the  antenuptial  agree- 
ment, in  and  of  Itself,  under  the  facts  in  this 
record,  would  not  defeat  appellant's  claim 
either  to  a  homestead  or  the  widow's  award. 
Zachmann  v.  Zachmann,  201  III.  380,  66  N. 
B.  256,  and  cases  cited.  The  case,  however, 
is  not  to  be  decided  upon  that  contract  alone, 
but  must  turn  upon  the  effect  to  be  given  to 
appellant's  acceptance  of  the  provisions  of 
her  husband's  will  for  her  benefit. 

Counsel  for  the  appellant,  in  their  brief, 
lay  down  the  proposition  that  "the  antenup- 
tial contract  and  will  must  be  construed  to- 
gether, as  constituting  one  document,  the  con- 
tract being  incorporated  into  the  will  and  be- 
coming a  part  thereof,"  to  which  proposition 
counsel  for  appellees  assent  The  position  Is 
undoubtedly  supported  by  the  authorities, 
and,  when  applied  to  this  case,  makes  the 
second  clause  of  the  testator's  will  read,  In 
effect,  as  follows:  "I  give  and  bequeath  to 
my  beloved  wife  $2,500  cash  money,  to  be  in 
lieu  of  her  dower,  widow's  award  and  home- 
stead rights  or  interest,  and  any  and  all  oth- 
er rights  which  she  would  have  in  my  estate 
as  my  widow."  In  other  words,  that  clause 
of  the  will  is  to  be  construed  as  giving  her 
the  amount  named  In  the  antenuptial  agree- 
ment upon  the  conditions  stated  in  the  agree- 
ment Although  a  husband  cannot  against 
the  consent  of  his  wife,  deprive  her  of  her 
statutory  right  to  homestead  and  a  widow's 
award  by  will  or  mere  private  contract,  yet. 
If  he  does  by  will  give  her  money  or  property 
in  lieu  of  those  rights,  and  she  elects  to 
accept  the  same,  she  will  be  concluded  by 
such  election  and  acceptance.  "It  is  a  famil- 
iar principle  that  one  claiming  under  a  will 
must  accept  its  provisions  as  a  whole,  or  not 
at  all.  While  he  is  seeking  to  enforce  such 
provisions  as  are  favorable  to  himself,  he 
cannot  be  heard  to  question  other  provisions 
which  are  against  his  Interests.  In  such  case 
the  party  is  put  to  his  election  whether  he 
will  take  under  the  will  or  not  If  he  accepts 
anything  under  It,  he  must  submit  to  what- 
ever It  takes  from  him.  In  other  words,  he 
must  accept  It  as  a  whole,  or  reject  it  alto- 
gether." WooUey  v.  Schrader,  116  111.  29, 
4  N.  E.  658.  In  Oorham  v.  Dodge,  122  lU. 
528, 14  N.  E.  44,  we  quoted  with  approval  the 
following  language  of  Chief  Justice  Shaw  tn 
Hyde  v.  Baldwin,  17  Pick.  303:  "It  is  now  a 
w^ell-settled  rule  in  equity  that,  if  any  person 
shall  take  any  beneficial  Interest  under  a  will, 
he  shall  be  held  thereby  to  confirm  and  ratify 
every  other  part  of  the   will,   or,   in  otiier 


words,  a  man  shall  not  take  any  beneficial 
interest  under  a  wUl,  and  at  the  same  time 
set  up  any  right  or  claim  of  his  own,  even 
If  otherwise  legal  and  well  founded,  which 
shall  defeat  or  in  any  way  prevent  the  full 
effect  and  operation  of  every  part  of  the  will." 
In  Fry  v.  Morrison,  159  111.  244,  42  N.  E.  774, 
we  announced  the  same  rule,  citing  Stunz  v. 
Stunz,  131  III.  210,  23  N.  E.  407,  and  Cowdrey 
V.  Hitchcock,  103  111.  262,  and  said  (page  252, 
159  111.,  and  page  776,  42  N.  B.):  "Appellant 
insists  the  two  last  cases  Are  in  conflict  with 
the  statute,  and  opposed  to  the  legislative  en- 
actments in  force  in  this  state.  A  careful 
examination  of  the  reasoning  on  the  part  of 
appellant's  counsel  does  not  tend  to  cause  us 
to  qualify  those  cases."  See,  also,  Van 
Schaack  v.  Leonard,  164  111.  602,  45  N.  E. 
9S2,  and  Buchanan  t.  McLennan,  192  IlL 
480,  61  N.  E.  448. 

In  Cowdrey  v.  Hitchcock,  103  111.  262,  the 
devise  was:  "I  give,  devise  and  bequeath  to 
my  wife  the  equal  one-third  of  all  my  real 
and  personal  estate  in  lieu  of  dower  rights, 
and  of  all  other  rights,  interests  and  claims 
which  she  might  have  or  claim  In  or  to  my 
estate,  or  any  part  thereof."  The  balance 
of  the  estate  was  devised  to  other  persons, 
and  we  held  that  the  provision  made  for  the 
widow  was  in  lieu  of  any  claim  to  her  spe- 
cific award  under  the  statute,  and  to  any 
estate  of  homestead,  and  that  she,  having 
elected  to  take  under  the  will,  was  only  enti- 
tled to  the  one-third  given  her  by  that  instru- 
ment, and  said  (page  271):  "The  testator  had 
the  right  to  devise  his  property  to  any  person 
he  saw  proper,  and  upon  such  lawful  terms  as 
his  Judgment  might  dictate.  It  is  true,  the 
widow  was  under  no  obligation  to  accept  the 
provisions  of  the  will.  She  could  reject  the 
provisions  of  the  will  and  take  under  the 
statute,  but  when  she  elected  to  take  under 
the  will  she  could  take  only  upon  the  terms 
imposed  by  the  testator."  Speaking  of  the 
right  of  homestead  In  the  widow,  it  was  fur- 
ther said:  "The  premises  888  Prairie  avenue 
were  occupied  by  the  deceased  as  a  residence 
at  the  time  of  his  death,  and  since  that  time 
they  have  been  occupied  by  the  widow;  and 
it  is  claimed  that  In  a  division  of  the  estate 
she  ought  not  to  be  required  to  account  for 
the  rents  of  the  property,  as  she  la  entitled 
to  au  estate  of  homestead  therein,  although 
she  accepts  the  provisions  of  the  will.  It  la 
true  that  a  homestead,  under  the  statute,  is 
exempt  from  the  laws  of  conveyance,  de- 
scent, or  devise,  except  as  therein  provided; 
but  if  the  testator  devised  certain  property 
to  his  wife  in  lieu  of  dower  and  homestead, 
and  she  accepted  the  provision  of  the  will, 
she  cannot  claim  a  homestead  in  the  prop- 
erty." It  could  not  be,  and  is  not,  seriously 
contended  by  counsel  for  appellant  that  the 
Cowdrey  Case  is  not  decisive  against  the 
claims  of  appellant  under  the  terms  and  pro- 
visions of  her  husband's  will.  The  souud- 
uess  of  that  decision  seems  to  be  questioned, 
however,  upon  the  ground  that  it  is  Id  coa- 
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llict  ^th  the  express  language  of  paragraph 
76  of  chapter  3  of  our  statutes  (Starr  &  G. 
Ann.  St.  p.  313).  That  section  provides  that 
"the  right  of  a  widow  to  her  award  shall  In 
no  case  be  a^ected  by  her  renouncing  or  fall- 
ing to  reneunce  the  benefit  of  the  provisions 
made  for  her  in  the  will  of  her  husband,  or 
otherwise."  It  was  not  the  mere  failure  of 
the  widow  to  renounce  the  benefits  of  the  pro- 
visions made  for  her  in  the  will  of  her  hus- 
band which  determined  the  right  of  the  wid- 
ow in  that  case,  nor  does  the  question  of  re- 
nunciation, or  failure  to  renounce,  enter  into 
the  merits  of  this  case.  There  the  widow 
was  concluded  by  the  fact  that  she  bad  elect- 
ed to  take  under  the  will,  and  accepted  the 
benefits  accruing  to  her  under  Its  provisions, 
and  so  here  appellant  seeks  to  accept  the 
benefits  of  the  will  In  so  far  as  It  gives  her 
the  ^2,500  and  the  personal  property,  and  at 
the  same  time  defeat  the  provisions  against 
her.  Under  section  76  a  widow  cannot  be 
deprived  of  her  award  by  the  will  of  her  hus- 
band merely  because  she  falls  to  renounce 
the  benefits  of  the  provisions  made  for  her, 
but,  when  she  accepts  the  benefits  given  her 
tn  Ilea  of  her  award,  she  can  take  only  that 
which  the  will  gives  her.  She  has  already 
taken  the  whole  of  the  personal  estate, 
amounting  to  $483.20,  and  also  claims  the 
$2,500.  If  she  should  be  allowed,  in  addi- 
tion thereto,  $1,132  as  a  widow's  award  and 
the  homestead,  the  bequest  to  the  children 
and  grandchild  of  the  testator  would  to  that 
extent  be  defeated,  and  the  full  effect  and 
operation  of  that  part  of  his  will  prevented. 
This,  under  the  foregoing  authorities,  can- 
not be  permitted.  The  fact  that  the  testator 
left  a  minor  son,  living  with  his  mother,  the 
appellant,  cannot  relieve  her  of  the  effect  of 
her  election  to  take  under  the  will.  The  son 
has  no  vested  interest  in  the  claims  which  she 
makes.  His  right  thereto  Is  only  incidental 
to  that  of  his  mother,  she  having  the  absolute 
right  to  dispose  of  It  as  she  sees  fit.  Weaver 
V.  Weaver,  109  111.  225.  As  a  matter  of  fact, 
It  appears  from  this  record  that  his  interests 
will  be  much  more  fully  subserved  by  the 
decree  below  than  they  would  by  allowing 
the  claims  Insisted  upon  by  his  mother.  But 
without  reference  to  that^fact,  we  think  It 
clear  that  he  has  no  such  Interest,  either  in 
(he  widow's  award  or  right  to  a  homestead, 
as  would  prevent  her  from  electing  to  take 
under  the  will  in  lieu  of  those  claims. 

The  decree  of  the  circuit  court,  being  In 
conformity  with  the  views  here  expressed, 
wlQ  be  affirmed.    Decree  affirmed. 

(204  III.  6M) 

SBITMAN  V.   SEITMAN. 
(Supreme  Coart  of  Illinois.    Oct.  26,  1903.) 

■QCITT— PAROL  CONTRACTS— SPECIFIC  PER- 
FORMANCE —  STATUTE  OF  FRAUDS  —  PART 
PERFORMANCE-CONTRACT  TO  DEVISE  LANDS 
—ABANDONMENT— EVIDENCE. 

1.  A  parol  contract  will  not  be  specifically 
enforced  unless  certain  and  definite  in  its  terms, 


and  established  by  evidence  which  is  free  from 
doubt. 

2.  To  take  a  case  ont  of  the  statute  of  frauds 
on  the  ground  of  part  performance,  all  acts  done 
tiierennder  mast  De  referable  exclusively  to  the 
contract. 

3.  Where  a  son  was  to  work  on  his  father's 
farm  and  care  for  the  latter  and  his  wife  during 
their  lifetime,  without  immediate  compensation, 
the  land,  on  the  father's  death,  to  descend  to 
the  son,  and  the  son,  subsequent  to  the  making 
of  the  agreement,  farmed  the  lands,  paying  as 
rent  therefor  one-third  of  the  crops,  except  the 
hay  and  pasture  land,  which  he  received  free 
of  charge,  this  clearly  indicated  an  abandon- 
ment of  the  agreement. 

4.  Evidence  examined,  and  held  to  show  fail- 
ure of  complainant  to  comply  with  the  terms  of 
an  alleged  agreement  with  his  father,  whereby 
the  latter,  in  consideration  of  complainant's 
farming  his  lands  and  caring  for  him  and  his 
wife  during  their  lifetime,  was  to  leave  the 
lands  on  his  death  to  complainant 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict 

Bill  by  Bernard  H.  Seitmaa  for  an  Injunc- 
tion restraining  Bernard  Seitman  from  In- 
cumbering or  selling  certain  real  estate. 
From  a  Judgment  of  the  Appellate  Court  for 
the  Fourth  District  (106  111.  App.  671),  affirm- 
ing a  decree  of  the  chancellor  denying  the 
relief  prayed,  except  In  part,  complainant 
appeals.    Affirmed. 

This  Is  a  bill  for  an  Injunction,  filed  by 
the  appellant,  Bernard  H.  Seitman,  the  sdn 
and  only  child  of  the  appellee,  Bernard  Seit- 
man, In  the  circuit  court  of  Effingham  coun- 
ty, against  the  appellee,  to  restrain  him  from 
selling  or  Incumbering  any  part  «[  his  real 
estate,  consisting  of  a  farm  of  366  acres,  in 
that  county. 

The  bill  alleges  that  In  1876,  the  complain- 
ant having  reached  his  majority  the  year  pre- 
vious thereto,  the  father  made  an  agreement 
with  him  that  if  he,  with  his  wife,  would  re- 
main on  the  premises  and  work  and  assist 
defendant  In  the  care  of  the  farm  without 
compensation,  the  latter  would  not  sell.  In- 
cumber, or  convey  the  same  away,  and  com- 
plainant should  have  the  real  estate  as  his 
own  forever;  that  since  the  making  of  the 
agreement  the  work  and  labor  of  complainant 
have  been  done  for  the  purpose  of  carrying 
out  the  agreement  on  his  part  In  good  faith. 
After  praying  for  an  order  restraining  de- 
fendant from  conveying  any  part  of  the  land 
during  his  lifetime,  the  bill  asks.  In  case 
that  relief  is  denied,  that  an  accounting  be 
taken,  under  the  direction  of  the  court,  of  the 
value  of  the  labor  performed  by  complainant 
and  his  wife  on  the  premises,  and  of  the  Im- 
provements made  thereon,  and  that  a  suffi- 
cient amount  of  land  be  conveyed  by  the 
father  to  complainant  to  compensate  him 
therefor. 

The  father  answered,  admitting  that  at  the 
time  alleged  an  agreement  was  made  that  If 
complainant  would  remain  with  defendant, 
assist  In  taking  care  of  the  farm  and  atFalrs 
of  the  household,  and  work  on  said  farm,  the 
land  of  which  the  defendant  might  be  seised 
at  his  death  should  descend  to  the  son,  and 
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tbat  as  a  part  of  said  agreement  tbe  son 
and  his  wife  should  live  with  and  care  for 
defendant  and  wife  during  their  lifetime, 
there  being  no  agreement  that  the  defendant 
should  not  have  the  liberty  to  conTey  and  in- 
cumber any  portion  of  the  real  estate  belong- 
ing to  him;  that,  in  pursuance  of  the  agree- 
ment set  up  in  the  answer,  complainant  and 
his  wife  continued  to  reside  with  defendant 
for  two  years,  until  the  death  of  complain- 
ant's wife;  that  thereafter  complainant  con- 
tinued to  reside  there  for  the  period  of  three 
years,  when  he  remarried,  and  he  and  his 
second  wife  continued  to  live  with  defendant 
and  labor  upon  tbe  farm  for  the  further 
period  of  nine  years,  ending  in  1889,  when  he 
and  his  wife  removed  from  defendant's  home 
and  rented  a  farm  a  mile  distant  therefrom, 
at  which  time  the  agreement  theretofore  ex- 
isting was  canceled  and  an  equitable  division 
was  made  between  the  father  and  son  of  all 
the  property  accumulated  on  the  farm,  com- 
plainant taking  with  him  horses  and  other 
stock  and  farming  Implements,  which  he  ac- 
cepted in  discharge  of  all  obligations  of  de- 
fendant to  him,  since  which  time  tbe  son  con- 
tinued to  work  for  himself.  After  answer- 
ing, the  defendant  also  filed  a  cross-bill,  al- 
leging the  facts  set  forth  In  the  answer,  and 
averring  that  In  1807  he  (the  father)  con- 
sented that  complainant  might  build  a  new 
house  upon  a  part  of  the  home  farm,  which 
the  latter  still  occupies  as  a  residence,  and 
which  the  father  prays  may  be  delivered  up 
to  him.  The  cross-bill  also  pleads  the  stElt- 
ute  of  limitations.  The  answer  of  complain- 
ant denied  the  right  to  the  relief  sought  by 
such  cross-bill,  and  as  a  defense  thereto  set 
up  the  statute  of  frauds. 

Upon  a  hearing  in  open  court  the  chancel- 
lor rendered  a  decree  denying  the  relief 
prayed  by  the  original  bUl,  except  as  to  cer- 
tain improvements,  the  house,  etc,  made  by 
the  complainant,  for  which  he  was  allowed 
$1,100  and  given  a  lien  upon  a  part  of  the 
lands  for  the  payment  of  that  amount  From 
a  judgment  of  affirmance  In  the  Appellate 
Court  for  the  Fourth  District  this  further 
appeal  Is  prosecuted.  Further  facts  material 
to  the  decision  of  the  case  are  stated  in  the 
opinion. 

R.  C.  Harrah  and  Barney  Overbeck  (Ben- 
son Wood,  of  counsel),  for  appellant  Chas. 
H.  Kelly  and  Sylvester  F.  Gllmore,  for  ap- 
pellee. 

WILKIN,  J.  (after  stating  the  facts).  The 
agreement  alleged  In  thfe  bill  is  that  appellant 
should  work  on  the  farm  without  compensa- 
tion, assisting  appellee  to  care  for  the  prem- 
ises, in  return  for  which  the  land  should  de- 
scend to  him.  Appellee,  In  his  answer,  says 
tbat  a  part  of  that  agreement  was  tiiat  the 
appellant  should  care  for  him  and  his  wife 
during  their  lifetime— quite  another  and  dif- 
ferent contract  from  that  set  up  in  the  bill, 
and  the  only  agreement  which  finds  support 


in  the  evidence,  appellant  himself,  as  well 
as  appellee,  testifying  thereto.  That  con- 
tract if  it  can  be  called  such,  is  very  general 
and  Indefinite  in  its  terms.  'X'be  role  is  well 
settled  that  a  parol  contract  will  not  be  spe- 
cifically enforced  in  a  court  of  equity  unless 
it  appears  to  be  certain  and  definite  in  its 
terms  and  is  established  by  evidence  which 
is  free  from  doubt  and  that,  to  take  a  case 
out  of  the  statute  of  frauds  upon  the  ground 
of  part  performance,  all  acts  done  thereun- 
der must  be  clear  and  definite  and  referable 
exclusively  to  the  contract.  Regan  v.  Regan, 
102  111.  589,  61  K.  E.  842;  Erringdale  v. 
Riggs,  148  HI.  403,  36  N.  B.  93;  Worth  v. 
Worth,  84  HI.  442. 

The  evidence  In  this  record  shows  that 
about  a  year  after  appellant  became  of  age 
he  married,  and  he  and  his  wife  resided  with 
his  parents  about  two  years,  until  the  death 
of  his   wife.     Within   two  or   three   years 
thereafter  the  son  remarried  and  brought  bis 
second  wife  to  his  parents'  home,  where  they 
resided  as  one  family  until  1890,  when  tbe 
appellant,  with  his  second  wife,  moved  to 
another  farm,  to  which,  by  consent  of  his 
father,  he  took  stock,  farming  implements, 
and  other  property,  but  continued  to  farm 
the  lands  of  his  father,  {laying  as  rent  there- 
for one-third  of  the  crops,  except  the  hay 
and  pasture  land,  which  he  received  free  of 
charge.    Instead,  therefore,  of  receiving  no 
compensation  for  his  labor,  he  received  two- 
thirds  of  the  crops,  and  tliis  clearly  Indicated 
an  abandonment  of  the  contract  relied  upon 
by  complainant.    In  1806  the  appellant  ob- 
tained permission  from  his  father  to  erect  a 
house  on  a  portion  of  the  farm  about  a  quar- 
ter of  a  mile  from  the  homestead,  which, 
with    other    improvements    made    by    Iilm, 
amounted  to  al)out  $1,200  in  value.     Upon 
the  completion  of  the  new  house  the  son  and 
his  wife  took  possession  of  It  and  continued 
to  make  it  their  home.    In  September,  1900, 
the  appellant's  mother  died.    Appellee,  the 
father,  being  left  entirely  alone,   then   re- 
quested the  son  to  move  into  the  old  home 
with  him,  which  he  refused  to  do,  but  de- 
sired him  to  come  to  the  new  house  and 
there  live  with  him,  offering  to  give  him  a 
room  to  himself,  but  the  father  declined  to 
accept  the  offer.    The  evidence  fails  to  show- 
any  especial  care  for  the  father  on  the  part 
of  the  son— at  least  no  ii^ore  than  a   son 
should  render  without  the  hope  or  expecta- 
tion of  remuneration.    Nor  has  he  done  any- 
thing by  way  of  repairing  or  caring  for  the 
property,   especially   the  homestead,   where 
the  father  has  ^ent  the  greater  portiOD  of 
his  life,  and  where  he  desires  to  end   his 
days.    Instead  of  iwrforming  his  alleged  con- 
tract in  that  regard.  It  appears  from  bla  own 
testimony  tliat  as  far  back  as  the  time  when 
he  and  his  wife  removed  to  the  other  farm» 
the  old  house  where  bis  father  lived    was 
"too  damp  and  rotten"  to  be  a  safe  place  Id 
which  to  dwell.    Within  the  last  few  years, 
after  the  mother's  death,  upon  the   father 
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asking  tbe  son  to  come  back  to  the  old  place, 
live  with  and  care  for  him  and  make  neces- 
sary lepalrs  upon,  tbe  bouse  and  barn,  he  re- 
fused to  do  so.  The  father,  then,  has  the 
undoubted  right  to  dispose  of  a  part  or  all  of 
the  land,  and  with  the  proceeds  purchase 
from  strangers  the  care  and  attention  which 
the  son  had  agreed  to  furnish  him,  but  when 
he  threatened  to  do  so,  according  to  the  alle- 
gations of  the  bill,  a  court  of  equity  is  asked 
to  enjoin  him. 

We  are  satisfied  that  In  awarding  appel- 
lant compensation  for  the  house  he  built  up- 
on a  part  of  the  land  the  circuit  court  dealt 
liberally  with  him.  It  Is  by  no  means  clear 
from  all  the  testimony  that  appellant  paid 
for  that  house  entirely.  His  own  evidence 
tends  to  show  that  a  part,  at  least,  of  the 
material  was  furnished  by  the  father.  In 
short,  the  alleged  contract  as  to  the  preserva- 
tion of  the  inheritance,  relied  upon  by  ap- 
pellant as  a  basis  for  the  relief  asked  in  his 
original  bill.  Is  not  supported  by  the  evidence, 
and  that  contract,  as  well  as  the  one  relat- 
ing to  the  care  of  his  parents,  as  set  forth  by 
appellee  in  his  answer,  clearly  appears  to 
have  been  abandoned. 

We  do  not  wish  to  be  understood  as  hold- 
ing that  a  contract  such  as  the  complainant 
In  the  original  bill  attempted  to  set  up— that 
is,  a  contract  by  a  father  not  to  sell,  convey, 
or  Incumber  his  real  estate,  but  permit  the 
same  to  descend  at  his  death  to  a  particular 
person,  however  definite,  specific,  and  certain 
in  Its  terms— Is  such  an  agreement  as  a  court 
of  equity  would  enforce.  Many  reasons  will 
readily  occur  to  the  legal  mind  against  com- 
pelling a  performance  of  such  a  contract; 
but,  from  what  we  have  already  said,  it  Is 
clear  that  the  relief  here  sought  could  not  be 
allowed  for  the  reasons  stated.  To  say  the 
least,  appellant  has  no  cause,  legal  or  equi- 
table, to  complain  of  the  decree  below. 

In  so  far  as  the  original  bill  prays  an  ac- 
counting, we  think  the  decree  of  the  circuit 
court  remlttlug  the  complainant  to  his  rem- 
edy at  law,  without  prejudice.  Is  as  favor- 
able to  bim  as  he  has  any  right,  upon  the 
evidence  In  this  record,  to  ask  or  expect. 

The  judgment  of  the  Appellate  Court  sus- 
taining the  decree  of  the  circuit  court  will  be 
affirmed.    Judgment  affirmed. 


(205  III.  32) 

NORTH  CHICAGO  STv  R.  CO.  v.  JOHN- 
SON. 

(Supreme  Court  of  Rllnols.    Oct.  26,  1908.) 

STREET    RAILWATS— PERSONAL    INJURIES- 
OPERATION  OF  CAR— MEASURE  OF 
CARB-INSTRUCTIONS. 

1.  In  an  action  against  a  street  car  company 
for  injnriee  to  a  child  on  the  track,  an  iDstmc- 
tioD  that  it  is  tbe  duty  of  the  company's  serv- 
ants, in  operating  its  cars,  to  take  reasonable 
measures  to  avoid  injnriea  to  persons  on  the 
street,  is  not  objectionable  as  calculated  to  give 
tbe  jury  to  understand  that  tbe  rights  of  the 
Injured  person  in  the  street  were  superior  to 


those  of  tbe  street  car  company,  or  as  requir- 
ing.the  gripman  to  look  in  any  particular  direc- 
tion. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Charles  S.  Johnson,  as  adminis- 
trator, against  the  North  Chicago  Street  Rail- 
way Company.  Prom  a  Judgment  for  plala- 
tur,  defendant  appeals.    Affirmed. 

John  A.  Rose  and  Louis  Boisot  (W.  W. 
Gurley.  of  counsel),  for  appellant  Jno.  F. 
Waters,  for  appellee. 

WILKIN,  J.  Appellee,  In  an  action  against 
appellant  In  the  superior  court  of  Cook  coun- 
ty, recovered  a  Judgment  for  causing  the 
death  of  his  intestate.  The  deceased  was  a 
boy  4  years  old,  and  while  crossing  the  track 
of  appellant  at  the  crossing  of  Center  and 
Sedgwick  streets  and  Lincoln  avenue,  in  the 
dt}-  of  Chicago,  on  the  23d  day  of  October, 
1894,  was  struck  and  killed  by  one  of  appel- 
lant's cars.  There  have  been  three  trials  of 
tbe  case,  each  of  which  resulted  in  a  verdict 
for  plaintiff,  the  first  being  set  aside  by  the 
trial  court  and  tbe  second  reversed  upon  ap- 
peal to  the  Appellate  Court.  The  third  trial 
resulted  in  a  verdict  for  $3,500,  upon  which, 
after  a  remittitur  of  $750,  Judgment  was  ren- 
dered for  $2,750.  From  a  Judgment  of  af- 
firmance rendered  by  the  Appellate  Court, 
appellant  prosecutes  this  further  appeal. 

The  sole  ground  of  reversal  here  urged  is 
that  the  trial  court  erred  in  its  instructions 
to  the  Jury.  The  second  and  fourth  instruc- 
tions given  to  the  Jury  at  the  request  of  the 
plaintiff  are  objected  to.  The  second  Is  to 
the  effect  that  it  is  tbe  duty  of  the  company's 
servants.  In  operating  its  cars  upon  the  pub- 
lic streets,  "to  be  on  the  lookout  and  to  take 
reasonable  measures  to  avoid  injuries  to  per- 
sons on  the  streets."  It  Is  In  conformity  with 
the  law  as  announced  by  this  court  in  Chica- 
go City  Railway  Co.  v.  Jennings,  157  111.  274, 
41  N.  B.  629,  and  North  Chicago  Electric 
Railway  Co.  v.  Peuser,  190  III.  67,  60  N.  E. 
78.  The  Instrnctlon  is  not  calculated  to  give 
the  Jury  to  understand  that  the  right  of  the 
deceased  in  the  street  was  superior  to  that 
of  the  street  car  company,  as  contended  by 
counsel  for  the  appellant,  nor  did  It  require 
the  gripman  who  was  in  control  of  the  car 
to  look  In  any  particular  direction,  as  Is  as- 
sumed in  the  argument,  i  It  imposed  upon  the 
company  the  duty  of  recognizing  the  fact 
that  persons  had  a  right  to  tbe  lawful  use 
of  the  street,  and  In  running  its  cars  to  take 
reasonable  care  to  discover  such  persons  and 
avoid  injury  to  them.  'There  was  no  error 
In  giving  the  second  Instruction.  The  fourth 
relates  to  the  damages,  and  is  almost  a  lit- 
eral copy  of  an  instruction  approved  by  this 
court,  adopting  the  opinion  of  the  Appellate 
Court  in  Baltimore  &  Ohio  Southwestern 
Railway  Co.  v.  Then,  159  111.  535,  42  N.  B. 
971.    It  was  properly  given. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 
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GLOVBR  T.  PBOPLB. 

(Sapreme  Court  of  Illiooia.    Oct  26,  1903.) 

CRIMINAL.  LAW— THREATS  TO  KILL— EXTOR- 
TION —  INDICTMENT  —  OBJECTIONS  —  KVI- 
DENCIi— OTHER  OFFENSES— FAILURE  TO  LIM- 
IT—REQUEST— STATE'S  ATTORNEY— MISCON- 
DUCT—VERDICT— TERM  OF  IMPRISONMENT— 
OBJBCTTON8  AT  TRIAL— NECESSITY-REVIEW. 

L  Under  1  Starr  &  C.  Ann.  St.  1896  (2d  Ed.) 
p.  1389,  providing  that  evetj  indictment  shall 
be  deemed  sufficiently  technical  which  states 
the  offense  in  the  terms  of  the  statute  creatinj; 
it,  an  indictment  for  attempting  to  extort  moli- 
ng by  threats  to  kill,  drawn  in  the  language  of 
Cr.  Code,  }  93,  creating  such  offense,  was  suffi- 
cient, though  it  (ailed  to  state  the  ^ecise  words 
of  tite  threat 

2.  Where  an  indictment  for  extorting  money 
by  means  of  threats  to  kill  BTerred  that  defend- 
ant did  then  and  there  threaten  to  kill  and  mur- 
der W.,  with  intent  then  and  there  unlawfully 
and  feloniously  to  extort  money  from  him,  the 
said  W.,  such  averment  indicated  that  the 
threats  proceeded  from  defendant  and  were 
within  the  hearing  of  W.,  and  the  indictment 
was  therefore  not  objectionable  for  failure  to 
■how  to  whom  the  threats  were  made. 

3.  Cr.  Code,  |  93a,  provides  that  whoever  ver- 
bally, maliciously,  and  willfully  threatens  to 
kill  another,  with  intent  thereby  to  extort  mon- 
ey from  him,  shall  tie  imprisoned.  Held,  that 
an  indictment  under  such  section  was  not  ob- 
jectionable for  using  the  word  "malicious"  in 
lieu  of  the  word  "willful." 

4.  In  a  prosecution  for  making  threats  for  the 
purpose  of  extorting  money,  evidence  tending 
to  show  the  relations  of  the  parties  existing  at 
the  time  and  before  the  threats  were  made,  for 
the  purpose  of  characterizing  the  conduct  of  the 
parties  and  the  language  used,  was  admissitile, 
though  It  tended  to  show  that  defendant  had 
been  guilty  o'f  another  offense. 

6.  Where,  in  a  prosecntion  for  making  threat* 
for  the  purpose  of  extorting  money,  evidence 
tending  to  show  defendant  guilty  of  another 
crime  was  admitted  for  the  purpose  of  charac- 
terizing his  conduct  and  language  at  the  time, 
failure  of  the  court  to  limit  such  evidence  by 
proper  instruction  was  not  error,  in  the  absence 
of  a  request  therefor. 

6.  Defendant  obtained  $100  from  prosecutor 
without  his  consent,  by  threats  to  kill  prosecu- 
tor, while  defendant  was  holding  prosecutor 
with  one  hand,  and  had  his  other  hand  in  one 
of  his  pockets.  Defendant,  in  order  to  obtain 
the  money,  not  only  terrorised  prosecutor  and 
other  citizens  who  were  present,  but  defied  the 
constable  and  Justice  of  the  peace,  who  attempt- 
ed to  interfere.  Held,  that  such  fact  justified  a 
conviction  for  maliciously  threatening  to  kill 
another,  with  intent  thereby  to  extort  money 
from  him,  in  violation  of  Cr.  Code,  i  93a. 

7.  Where  no  objection  was  made  to  the  clos- 
ing argument  of  the  state's  attorney  in  a  crim- 
inal prosecntion  at  the  time,  and  the  question 
was  first  raised  by  affidavits  filed  with  a  mo- 
tion for  a  new  trial,  such  misconduct  cannot 
be  reviewed  on  appeal. 

8.  In  a  prosecution  for  threats  with  intent  to 
extort  money,  it  is  not  necessary  that  the  jury 
fix  the  time  of  defendant's  imprisonment  by 
their  verdict  of  guilty. 

Brror  to  Olrcnit  Court,  Moultrie  Ooanty; 
W.  O.  Cochran,  Judge. 

Frank  Glorer  was  convicted  of  malictoaslr 
tbreatenlng  to  kill  another,  with  Intent  to 
extort  money  from  talm,  and  he  brings  error. 
Affirmed. 

Tbe  grand  Jary,  at  the  September  term  of 
tbe  circuit  court  of  Moultrie  comity,  returned 
■B  Indictment  against  Frank  Glover,  con- 


sisting of  three  coonta.  Hie  first  connt  char- 
ged robbery  from  the  person  of  one  Joseph 
Wiley  by  violence;  the  second,  by  intlmida- 
tlum;  and  the  third,  a  violation  of  section  &3a 
of  tbe  Criminal  Code,  which  reads  as  fol- 
lows: "Whoever,  either  verbally  or  by  writ- 
ten or  i«lnted  communication,  maliciously 
and  willfully  threatens  to  *  *  *  kill  or 
murder  another  person,  •  •  •  with  In- 
tent thereby  to  extort  any  money,  goods, 
chattels,  or  other  valuable  thing,  shall  be 
Imprisoned  in  tbe  penitentiary  not  less  than 
one  nor  more  than  twenty  years"  (Laws 
1901,  p.  144),  and  was,  omitting  the  formal 
part.  In  the  following  language:  "That  Frank 
Glover,  late  of  said  county,  on  the  first  day 
of  September,  In  the  year  of  our  Lord  one 
thousand  nine  hundred  and  two,  at  and 
within  the  said  county  of  Moultrie,  and  state 
of  Illinois,  aforesaid,  knowingly,  feloniously 
and  maliciously,  verbally  did  then  and  there 
threaten  to  kill  and  murder  one  Joseph  Wiley, 
with  intent  then  and  there  upon  the  part  of 
blm,  said  Frank  Glover,  by  means  of  tbe 
tlireat  so  made  by  him,  the  said  Frank  Glov- 
er, thereby  then  and  there  unlawfully  and 
feloniously  to  extort  money  from  him,  the 
said  .Toseph  Wiley."  A  motion  was  made  to 
quash  the  Indictment  and  each  count  thereof,, 
which  was  overruled,  and,  a  plea  of  not. 
guilty  having  been  entered,  a  trial  was  bad, 
and  the  defendant  was  found  guilty  under 
the  third  coant  of  the  indictment;  and,  after 
overruling  a  motion  for  a  new  trial  and  in 
arrest  of  judgment,  the  court  sentenced  him 
to  the  penitentiary  for  an  Indeterminate  pe- 
riod, and  a  writ  of  error  has  been  sued  out 
from  this  court  to  reverse  said  judgment 

The  facts  upon  which  Hie  conviction  was 
based  were  substantially  as  follows:  A  fend 
between  the  Wiley  and  Glover  families,  who 
were  neighbors.  In  Moultrie  county,  had  ex- 
isted for  many  years.  Some  time  prior  to 
the  difficulty  out  of  which  this  Indictment 
arose,  a  flght  had  occurred  between  Wiley 
and  the  defendant  A  prosecution  was  In- 
stituted by  Wiley  against  Glover,  and  he 
was  fined  a  considerable  amount  There- 
after they  met  near  their  homes,  and  the  de- 
fendant demanded  of  Wiley  that  be  pay  to- 
him  the  sum  of  $600  to  reimburse  him  for 
tbe  amount  be  had  paid  out  In  fines  and  at- 
torney's fees  growing  out  of  said  prosecution.. 
Wiley  refused  to  pay  said  claim,  and  said  be 
bad  paid  out  a  considerable  sum  himself,  and 
bad  lost  an  eye  In  the  difficulty,  to  which 
Glover  replied,  'If  you  think  more  of  $500- 
than  yon  do  of  your  life  and  your  family's- 
life,  go  ahead."  This  meeting  was  In  April. 
In  the  following  August  the  iiarties  met  In- 
AUenvIlle,  when  Glover  demanded  of  Wiley 
that  he  pay  to  blm  $200,  which  he  claimed 
tbey  had  agreed  was  to  be  paid  blm  by 
Wiley  In  settlement  of  all  matters  In  differ- 
ence  between  them.  After  tbey  had  bad  a 
few  words  with  reference  to  the  payment  of. 
said  money,  Wiley  started  to  ran,  and  called 
for  taelpb     Glover   ran  after   blm.     WUey 
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Jumped  on  the  platform  In  front  of  McCabe's 
store.  Glover  followed  blm,  and  got  be- 
tweea  him  and  the  store  door.  After  they 
were  upon  tlie  platform.  Glover  took  Wiley 
by  the  right  arm  with  his  left  hand,  during 
which  time  he  had  his  right  hand  in  the 
right-hand  pocket  of  his  sack  coat.  Two  wit- 
nesses testified  that  about  that  time  they 
saw  what  they  thought  was  a  revolver  in  the 
right-hand  coat  pocket  of  Glover.  As  they 
stood  upon  the  platform,  the  defendant  still 
holding  Wiley  by  the  arm,  with  bis  right 
hand  in  his  coat  pocket,  he  said  to  him: 
"You  big  Irish  son  of  a  bitch!  Yoii  promised 
me  $200,  and  she's  got  to  come."  At  that 
time,  Wiley  was  begging  the  bystanders  to 
assist  him.  Glover,  still  holding  him  by  the 
arm,  said:  "Xou've  got  to  get  it  It's  got 
to  come.  This  is  Frank  Glover  a-bold  of 
you.  You've  got  to  get  me  that  money.  It's 
got  to  come.  I  mean  business."  At  that 
time  McCabe  came  out  of  the  store,  and  or- 
dered them  from  the  platform.  3.  B.  Mar- 
tin, a  Justice  of  the  peace,  ordered  Glover  to 
desist,  and  directed  the  bystanders  to  arrest 
him.  No  one  interfered,  although  six  or 
eight  men  were  present  A  constable  who 
was  present  testified  he  did  not  interfere  be- 
cause he  was  unarmed.  Wiley  said  to  those 
present:  "I  want  you  to  help  me,  boys.  He 
is  going  to  kill  me.  I  have  got  to  get  away 
from  here.  I  have  got  to  have  some  help." 
He  further  testified  that  "Just  at  that  time 
I  heard  him  cock  his  gun.  I  did  not  see  his 
gun.  I  thought  I  heard  it"  He  also  testi- 
fied Glover  said,  "The  first  son  of  a  bitch 
that  lays  bands  on  me,  I  will  kill  you." 
Wiley  then  called  to  McCabe  to  bring  him 
$100.  McCabe  brought  that  amount  of  mon- 
ey from  the  store  and  gave  it  to  Wiley,  and 
Wiley  gave  it  to  Glover,  when  Glover  re- 
leased him  and  went  away. 

John  B.  Eden,  John  E.  Jennings,  and 
Frank  Spltler,  for  plaintifF  in  error.  H.  3. 
Hamlin,  Atty.  Gen.,  W.  K.  Whitfield,  State's 
Atty.,  and  George  B.  Gillespie,  Asst.  Atty. 
Gen.  (E^eiy  Andrews,  of  counsel),  for  the 
People. 

HAND,  C.  J.  (after  staUng  the  facts).  It 
is  assigned  as  error  that  the  court  erred  in 
overruling  a  motion  to  quash  the  third  count 
of  the  Indictment  and  in  arrest  of  Judgment 
The  count  was  substantially  In  the  language 
of  the  statute  creating  the  offense,  and  was 
suflldent  Section  6  of  division  11  of  the 
Criminal  Code  (1  Starr  &  C.  Ann.  St  1886  [2d 
Ed.]  p.  1389)  provides:  "BJvery  indictment  or 
accusation  of  the  grand  Jury  shall  be  deemed 
sufficiently  technical  and  correct  which  states 
the  offense  in  the  terms  and  language  of  the 
statutes  creating  the  offense,  or  so  plainly 
that  the  nature  of  the  offense  may  be  easily 
understood  by  the  Jury."  In  Strohm  v.  Peo- 
ple. 160  ni.  582,  43  N.  E.  622,  the  indictment 
charged  a  violation  of  the  statute  prohibit- 
ing the  splling',  jdvlng,  or  showing  to  minors 
68  N.E.-30 


Of  any  pu}>}!catlon  princiimlly  made  up  of 
criminal  news;  and  it  was  held  sufficient  to 
describe  the  offense  in  the  language  of  the 
statute,  without  setting  out  the  supposed  pro- 
hibited matter,  or  excusing  a  failure  so  to  do. 
In  Honselman  v.  People,  168  111.  172,  48  N. 
B.  304,  the  Indictment  charged  the  defendant 
with  having  committed  the  "crime  against 
nature,"  and  it  was  held,  the  offense  having 
been  charged  In  the  language  of  the  statute, 
the  indictment  was  good.  In  White  v.  Peo- 
ple, 179  111.  356,  63  N.  E.  670,  it  was  held 
that  an  indictment  for  an  attempt  ito  com- 
mit burglary,  which  stated  the  offense  In  the 
language  of  the  statute,  and  described  the 
overt  act  to  be  that  the  accused  "did  then 
and  there  attempt  to  push  back  the  lock  on 
the  door  of  said  dwelling  house,"  was  suf- 
ficiently plain  in  its  description  of  the  of- 
fense. In  Cannady  v.  People,  17  111.  158,  It 
was  said:  "Where  statutes  create  offenses, 
indictments  should  contain  proper  and  suf- 
ficient averments  to  show  a  violation  of  the 
law.  •  •  •  Great  niceties  and  strictness 
in  pleading  should  only  be  countenanced  and 
supported  when  It  Is  apparent  that  the  de- 
fendant may  be  surprised  on  the  trial,  or  un- 
able to  meet  the  charge  or  make  preparation 
for  his  defense,  for  want  of  greater  certainty 
or  particularity  In  the  charge.  Beyond  this, 
it  tends  more  to  the  evasion  than  the  in- 
vestigation of  the  charge,  and  becomes  rather 
a  means  of  escaping  punishment  for  crime, 
than  of  defense  against  the  accusation." 

It  is,  however,  urged  that  the  indictment 
Is  insufficient  In  this:  that  It  does  not  set 
out  the  words  constituting  the  threats.  Such 
averment  was  unnecessary.  21  Bncy.  of  Pi. 
&  Pr.  p.  673;  Commonwealth  v.  Moulton,  108 
Mass.  307;  State  v.  O'Mally,  48  Iowa,  501. 
In  Commonwealth  v.  Moulton,  supra.  It  was 
said:  "Tills  indictment  is  for  attempting  to 
extort  money  by  the  threat  of  a  criminal  ac- 
cusation. Gen.  St.  1860,  c.  160,  §  28.  It  was 
moved  to  quash  It  because  the  language  In 
which  the  alleged  verbal  threat  was  made  is 
not  set  forth.  But  it  is  charged  that  the 
threatened  accusation  was  of  having  com- 
mitted the  crime  of  adultery  with  a  certain 
person  whose  name  is  given.  This  is  suffi- 
cient The  precise  words  of  the  threat  need 
not  be  set  out  It  is  enough  if  the  sub- 
stance is  stated.  If  the  Indictment  attempted 
to  give  the  words  used,  yet  it  would  only 
be  necessary  to  prove  the  allegation  substan- 
tially." And  in  State  v.  O'Mally,  supra,  on 
page  602,  it  is  said:  "Counsel  for  the  defend- 
ant insist  that  the  Indictment  is  bad  for  the 
reason  that  as  It  does  not  set  out  the  threat- 
ening words  used  by  defendant  it  alleges  a 
legal  conclusion.  The  language  of  the  indict- 
ment is  that  defendant  did,  'willfully  and 
maliciously,  verbally  threaten  to  kill  and 
murder  Zenana  Staats  and  F.  S.  Wood.' 
This  is  not  the  allegation  of  a  legal  con- 
clusion, but  of  the  act  of  the  defendant  and 
is  sufficient,  without  setting  out  the  words 
used.    The  words  of  the  defendant  were  not 
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tbe  gist  of  the  offense,  which  is  found  in  the 
intention  of  defendant  to  convey  thereby  a 
threat;  The  threat  should  be  averred,  and 
may  be  shoven  by  the  words  used." 

It  Is  also  said  the  indictment  does  not  show 
to  whom  the  threat  was  made.  It  is  aver- 
red the  defendant  "did  then  and  there  threat- 
en to  kill  and  murder  one  Joseph  Wiley,  with 
Intent  then  and  there  •  •  •  unlawfully 
and  feloniously  to  extort  money  from  him, 
the  said  Joseph  Wiley."  This  averment 
clearly  indicates  for  whom  the  threat  was  in- 
tended, and  that  It  viras  within  the  hearing 
of  Wiley.  State  v.  Walte,  101  Iowa,  378,  70 
N.  W.  596. 

It  Is  further  urged  that  the  word  "willful," 
used  In  the  statute,  is  omitted  from  said 
count  of  the  indictment  The  word  "mali- 
cious" is  used  In  lieu  of  the  word  "willful," 
and  was  sufficient  In  1  Bishop  on  Criminal 
Procedure  (3d  Ed.)  {  613,  It  is  said:  "  'Will- 
ful,' in  a  statute  against  libel,  is  covered  by 
'malicious'  In  tbe  Indictment,  the  latter 
meaning  all  that  the  former  does,  and  more." 
If  an  Indictment  is  so  speciflc  that  the  de- 
fendant Is  notified  thereby  of  the  charge 
which  he  is  to  meet,  and  is  able  to  prepare 
his  defense,  and  evidence  of  the  charge  upon 
which  he  has  been  tried  Is  preserved  in  the 
record  so  that  he  will  be  protected  from  a 
subsequent  prosecution  for  the  same  offense, 
and  the  offense  may  be  easily  understood  by 
the  Jury,  and  tbe  court  may  be  enabled  to 
pass  sentence  upon  him  In  case  of  conviction, 
the  Indictment  according  to  all  the  authori- 
ties, is  sufficient  We  do  not  think  the  court 
erred  In  overruling  the  motion  to  quash  and 
in  arrest  of  judgment 

The  court,  over  the  objection  of  the  de- 
fendant permitted  the  state's  attorney.  In 
his-  opening  statement,  to  state  to  the  Jury 
the  previous  unfriendly  relations  existing 
between  the  prosecuting  witness  and  the 
defendant;  that  the  defendant  had  been 
arrested  upon  the  complaint  of  Wiley  and 
fined;  that  he  had  demanded  of  Wiley  pay- 
ment to  himself  of  the  sum  of  $oOO  to  reim- 
burse him  for  the  amount  he  had  paid  out 
for  fines  and  attorney's  fees,  and  upon 
Wiley's  refusal  to  pay  said  sum  the  defend- 
ant said  to  him,  "If  you  think  more  of  $500 
than  you  do  of  your  life  and  your  family's 
life,  go  ahead."  Proof  was  also  permitted, 
upon  the  trial,  of  the  previous  unfriendly 
relations  existing  between  the  parties,  the 
arrest  of  the  defendant  upon  the  complaint 
of  Wiley,  the  demand  for  money  made  by 
him  upon  Wiley,  and  the  threat  that  followed 
his  refusal  to  pay.  The  defendant  has  as- 
signed as  error  the  action  of  the  court  in 
permitting  such  statement  to  be  made  to 
the  Jury,  and  the  introduction  of  said  proof. 
The  rule  is  general,  where  a  person  is  In- 
dicted for  an  offense,  evidence  of  another 
or  different  offense  is  not  admitted.  It,  how- 
ever, has  Its  exceptions,  and,  if  the  evidence 
tends  to  prove  the  charge  in  the  indictment 
the  mere  fact  that  It  may  tend  to  prove  an- 


other crime  does  not  make  It  inadmissible. 
WUllams  V.  People,  166  III.  132,  46  N.  E.  740. 
In  this  case  tbe  charge  was  that  of  making 
threats  for  the  purpose  of  extorting  money, 
and  we  think  It  was  proper  to  show  the 
relation  which  existed  at  the  time,  and  be- 
fore the  threats  were  made,  between  tbe 
parties,  for  the  purpose  of  characterizing  the 
conduct  of  tbe  parties  and  the  language  used 
by  the  defendant  at  the  time  It  was  claimed 
the  money  was  extorted.  If  the  defendant 
had  thi-eatened  to  kUl  Wiley  upon  a  former 
occasion  unless  he  .paid  him  money,  and 
they  were  enemies,  Wiley  would  be  much 
more  easily  terrorized  and  part  with  his 
money  much  more  readily  by  reason  of  a 
subsequent  threat  than  though  tbe  relation 
of  the  parties  theretofore  had  been  friend- 
ly. The  Jury,  In  order  to  understand  tbe 
effect  upon  Wiley  of  what  occurred  between 
the  parties  at  the  time  of  the  alleged  of- 
fense, should  know  their  previous  relations, 
and  the  evidence  was  properly  admitted 
for  that  purpose.  Farrls  v.  People,  129  III. 
521,  21  X.  E.  82],  4  L.  R.  A.  682,  16  Am.  St 
Rep.  283;  Williams  t.  People,  supra;  Henry 
v.  People,  198  111.  162,  65  N.  E.  120.  If 
the  evidence  was  properly  admitted.  It  was 
not  error  for  the  state's  attorney  to  call 
the  attention  of  the  Jury  thereto  In  his  open- 
ing statement.  The  court,  upon  the  request 
of  the  defendant,  should  have  limited  the 
effect  of  said  proof  by  a  proper  instruction. 
The  defendant,  however,  did  not  ask  such 
an  instruction.  We  are  of  opinion  the  as- 
signment of  error  is  not  well  made,  and  that 
the  Judgment  should  not  be  reversed  by 
reason  thereof. 

It  Is  next  assigned  aa  error  that  the  court 
Improperly  Instructed  the  Jury  on  behalf  of 
the  defendant  in  error,  improperly  modified 
the  instructions  offered  on  behalf  of  the 
plaintiff  in  error  before  giving  them  to  the 
jury,  and  improperly  refused  certain  instruc- 
tions offered  on  his  behalf.  We  have  ex- 
amined the  Instructions  given,  modified,  and 
refused,  and  are  of  the  opinion  the  Jury 
were  Instructed  substantially  correctly. 
When  the  court  can  clearly  see  that  sub- 
stantial Justice  has  been  done,  a  case  will 
not  be  reversed  because  of  some  Inaccuracy 
In  an  Instruction,  which,  It  is  clear,  bad  no 
effect  to  produce  the  verdict  rendered  in  the 
case.  Especially  Is  this  true  if  the  ivry, 
upon  the  entire  charge,  have  been  fairly  in- 
structed as  to  the  law. 

It  is  assigned  as  error  that  tbe  verdict  is 
not  supported  by  the  evidence.  We  think 
it  Is.  While  there  is  a  conffict  in  the  evi- 
dence as  to  Just  what  was  said  and  done 
at  the  time  the  plaintiff  in  error  obtained 
the  $100  from  Wiley,  it  cannot  be  disputed 
that  Glover  obtained  the  money  from  Wiley 
without  the  consent  of  Wiley,  and  by  reason 
of  what  he  did  and  said  at  the  time  be  ob- 
tained the  money.  In  order  to  force  Wiley 
to  pay  to  him  said  sum  of  money,  he  not 
only  terrorized  Wiley  and  the  other  citizens 
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wbo  were  present,  but  defied  tbe  officers  of 
the  law.  Wbetbor  he  was  armed  or  not 
makes  no  difference.  Wiley's  conduct  shows 
that  he  thought  Glover  was  armed,  and  wheth- 
er Wiley  had  agreed  to  pay  him  (200  or  not 
Is  wholly  immaterial.  The  law  will  not  suf- 
fer creditors  to  collect  their  debts  by  force 
and  intlmidatton.  Neither  can  the  defendant 
excuse  himself  by  proof  that  he  did  not  use 
the  word  "kill,"  or  any  other  set  phrase  of 
speech,  if  by  his  language,  coupled  with  his 
conduct,  he  caused  Wiley  to  believe  he  in- 
tended to  take  his  life  unless  he  satisfied  his 
demand. 

The  trial  court's  attention  was  not  chal- 
lenged to  the  closing  remarks  of  the  state's 
attorney  at  the  time  they  were  made,  and 
a  ruling  requested  thereon.  That  question 
was  first  raised  by  affidavits  filed  with  the 
motion  for  a  new  trial;  hence  no  question 
as  to  their  propriety  is  before  this  court  for 
decision.  Mayes  v.  People,  106  111.  306,  46 
Am.  Rep.  698. 

The  statute  did  not  require  the  Jury  to 
fix  the  time  of  the  imprisonment  of  the  de- 
fendant in  the  penitentiary  by  their  verdict 
Hagenow  v.  People,  188  111.  545,  59  N.  E.  242. 

We  find  no  reversible  error  in  this  record. 
The  Judgment  of  the  circuit  court  will  there- 
fore be  affirmed.    Judgment  affirmed. 


(204  111.  418) 

POEHLMANN  v.  KERTZ. 

(Supreme  Court  of  Illinois.    Oct.  26,  1908.) 

BREACH  OF  MARRIAGE  PROMISE— MEASURE  OF 

DAMAGES— SEDUCTION— TRIAL— EVIDENCE 

—OBJECTION  MADE  TOO  LATE. 

1.  In  an  action  for  breacli  of  marriage  prom- 
ise, defendant  introduced  evidence  to  sliow  that 
plaintiff  was  unchaste;  and  plaintiff,  having 
testified  on  rebuttal  that  she  had  never  had  in- 
tercourse with  one  of  defendant's  witnesses  who 
had  teatiBed  that  he  bad  iotercourse  with  her, 
was  asked  if  she  ever  had  intercourse  with  any 
one,  and  replied  that  she  had  with  defendant. 
Held,  that  an  objection  to  such  evidence  by  mo- 
tion to  strike  was  too  late. 

2.  In  an  action  for  breach  of  marriage  prom- 
ise, evidence  that  defendant  seduced  plaintiff  is 
admissible  on  the  measure  of  damages,  though 
seduction  is  not  alleged. 

Appeal  from  Appellate  Court,  thirst  Dis- 
trict 

Action  by  Barbara  Kertz  against  John  W. 
Poehlmann.  From  a  judgment  of  the  Appel- 
late Court  (105  111.  App.  249)  affirming  a 
judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Oscar  Hebel,  for  appellant  McClellan  & 
Spencer,  for  appellee. 

WILKIN,  J.  This  Is  an  action  for  breach 
of  promise  of  marriage,  begun  by  Barbara 
Kertz,  the  appellee,  against  John  W.  Poehl- 
mann, the  appellant,  in  the  superior  court  of 
Cook  county.  In  accordance  with  the  ver- 
dict of  the  jury,  a  judgment  ■«'as  entered  for 

V  2.-  See  Breaeb  at  Marrlagw  Piomlie,  vol.  t.  Cent. 
Dig.  !i  2S.  4& 


the  plaintiff  for  |2,500.  From  an  affirmance 
of  that  judgment  In  the  Appellate  Court  for 
the  First  District  the  appellant  prosecutes 
this  further  appeal. 

The  appellant  was  a  florist  In  Chicago,  and 
was  a  widower,  with  two  small  children. 
In  1894  he  became  acquainted  with  Barbara 
Kertz,  who  was  employed  at  his  brother's 
home  as  a  domestic.  Four  years  later  their 
acquaintance  became  more  intimate,  and 
they  talked  of  marriage,  and  she  testified 
that  there  was  a  positive  agreement  to  be- 
come husband  and  wife.  She  then  made  a 
visit  to  her  father's  home,  at  Port  Washing- 
ton, Wis.,  and  while  there  received  from  ap- 
pellant several  letters,  the  language  of  which 
plainly  indicates  that  a  promise  of  marriage 
had  been  made.  Appellant  visited  her  there, 
and  presented  her  with  a  ring.  After  bis  re- 
turn to  Chicago,  she  heard  nothing  further 
from  him.  Some  time  thereafter  she  came 
to  Chicago,  and  called  to  ascertain  why  the 
correspondence  had  ceased,  and  was  then  In- 
formed he  had  changed  his  mind;  he  giving 
her  to  understand  that  their  marriage  would 
never  take  place,  but  assigning  no  reason  for 
his  conduct 

Upon  the  hearing,  after  plaintiff  bad  made 
her  proof,  showing  the  facts  substantially  as 
herein  set  forth,  the  defendant,  while  testify- 
ing that  no  marriage  contract  had  even  heen 
entered  into  between  himself  and  the  com- 
plainant undertook  to  justify  his  refusal  to 
marry  her  upon  the  groimd  that  he  learned 
she  was  a  woman  of  unchaste  character,  hav- 
ing had  sexual  intercourse  with  one  Welrich, 
who  appeared  as  a  witness  for  the  defend- 
ant, and  testified  that  he  had  on  two  or  more 
occasions  had  Illicit  Intercourse  with  her. 
She,  In  rebuttal,  denied  the  statement  made 
by  Welrich,  and  was  then  asked  by  her  coun- 
sel, "Did  you  ever  have  sexual  intercourse 
with  any  man?"  And  she  answered,  "Mr. 
Poehlmann."  -  Counsel  for  defendant  object- 
ed, and  asked  that  the  answer  be  stricken 
out  on  the  ground  that  the  declaration  con- 
tained no  allegation  of  seduction.  The  court 
refused  to  strike  out  the  answer,  saying:  "If 
you  had  objected  to  the  question,  I  would 
have  sustained  the  objection;  but  having 
waited  until  the  answer  came.  It  Is  too  late." 
Counsel  for  the  defendant  then,  upon  cross- 
examination,  drew  out  the  fact  that  she  had 
yielded  to  the  defendant  only  after  his  prom- 
ise of  marriage. 

It  is  first  contended  that  the  court  erred  In 
permitting  the  testimony  as  to  seduction,  be- 
cause the  declaration  contained  no  charge  of 
that  kind.  Having  waited  too  long  before 
objecting  to  the  question,  as  well  as  pursu- 
ing the  witness  with  other  questions  on  that 
subject  counsel  for  the  defendant  cannot 
now,  as  a  matter  of  practice,  complain  of  the 
evidence.  But  aside  from  this  consideration, 
it  was  competent  under  the  pleadings,  to 
prove  the  seduction.  If  it  occurred  in  conse- 
quence of  the  promise.  It  Is  permitted,  In 
such  a  case,  to  be  shown  In  aggravation  of 
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the  damages.  Tubba  v.  Van  Kleek,  12  III. 
446;  Fldler  t.  McKinley,  21  111.  308.  As  is 
said  In  the  case  last  cited  (page  313):  "In  a 
case  of  a  breach  of  promise,  accompanied 
with  a  seduction,  the  injury  Is  infinitely 
greater  than  where  there  is  only  a  breach  of 
promise.  When  there  is  a  seduction  there  Is 
a  total  loss  of  character,  and  all  hopes  of  fu- 
ture happiness  and  usefulness  are  blighted, 
and  certain  degradation  and  future  misery, 
If  not  crime,  are  its  consequences.  And 
when  this  is  produced  by  a  breach  of  prom- 
ise, and  the  fraud  prepetrated  upon  the  wo- 
man by  the  man  entering  into  the  engage- 
ment only  to  accomplish  her  seduction,  the 
injury  resulting  therefrom  is  the  immediate 
result  and  consequence  of  the  breach  of 
promise.  If  he  were  in  gooti.  faith  to  per- 
form bis  engagement  and  keep  his  promise, 
such  consequences  would  not  result;  but, 
when  he  fails  to  do  so,  every  consideration 
of  Justice  requires  him  to  repair  the  injury, 
as  far  as  It  may  be  done,  by  adequate  dam- 
ages." Counsel  argues  that  seduction  is  not 
the  natural  result  of  a  promise  of  marriage. 
Certainly  not;  but,  when  seduction  follows 
in  consequence  of  the  promise,  degradation, 
loss  of  character,  and  happiness  are  the  di- 
rect result  of  a  breach  of  that  promise.  In 
other  words,  the  injury  results  from  the 
breach,  not  the  making  of  the  contract 
While  there  is  a  conflict  of  authority  on  the 
question  as  to  whether  evidence  of  seduction 
is  admissible  without  an  allegation  in  the 
declaration,  this  court  la  fully  committed  to 
the  rule  here  announced.  The  foregoing  de- 
cisions of  Tubbs  V.  Van  Kleek  and  Fldler  ▼. 
McKinley,  supra,  were  referred  to  with  ap- 
proval in  Judy  V.  Sterrett,  153  111.  94,  88  N. 
E.  633. 

Counsel  for  appellant  complains  of  the 
court's  refusal  to  give  certain  instructions 
offered  in  his  behalf,  which  sought  to  con- 
tine  the  damages  merely  to  actual,  and  not 
exemplary  or  punitive,  damages,  and  to  ex- 
clude all  evidence  as  to  seduction,  upon  the 
ground  that  the  declaration  was  not  broad 
enough  to  include  the  latter,  containing  no 
count  as  to  seduction.  This  contention  is 
answered  by  what  has  been  said  as  to  the 
admissibility  of  evidence,  the  count  or  alle- 
gation not  being  necessary  to  sustain  that 
element  of  damages. 

The  rulings  of  the  court  in  giving  certain 
instructions  asked  on*  behalf  of  the  plaintiff, 
and  In  modifying  some  of  those  requested  by 
the  defendant,  are  urged  as  reversible  error. 
A  very  large  number  of  instructions  to  the 
Jury  were  submitted  to  the  court  on  either 
side,  and  were  given.  We  have  carefully 
examined  the  instructions  upon  which  this 
objection  Is  based,  and,  while  we  are  con- 
strained to  repeat  what  we  have  often  said 
as  to  the  propriety  of  giving  a  great  number 
of  instructions  in  a  case  involving  but  few 
and  simple  questions  of  law,  we  cannot  say 
there  was  in  this  case  any  misdirection  of  the 
Jury  which,  under  the  evidence,  could  have 


worked  an  injury  to  the  defendant  The 
modification  of  those  asked  by  the  defendant 
was  proper,  though  in  most  Instances  they 
might  well  have  been  refused  altogether. 

Neither  do  we  find  substantial  merit  In  the 
objections  made  to  the  remarks  of  plaintiff's 
counsel  In  his  address  to  the  Jury.  We  are 
satisfied  the  court  exercised  a  proper  super- 
vision of  the  argument  of  counseL 

The  assumption  that  appellant  was  Justi- 
fied in  breaking  his  promise  of  marriage  be- 
cause of  appellee's  Intimacy  with  Welrlch  is 
unwarranted.  It  raises  a  question  of  fact 
which  the  Jury  have  passed  upon,  and  the 
judgment  of  the  Appellate  Court  has  ren- 
dered conclusive.  They  have  decided  no 
such  intimacy  existed. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 

(IM  IlL  2M) 

PITTSBURG,  C,  C.  &  ST.  L.  BT.  CO.  v. 

ROBSON. 

(Supreme  Court  of  lUinois.     Oct.  26,  1903.) 

RAILROADS  —  ACCIDENT   AT    CROS-SING  —  BVI- 

DENCE— SUFFICIENCY  —  ORDINANCES  —  REA- 
SONABLENESS—ALLOWING  STEAM  TO  ESCAPE 
—TRIAL— INSTRUCTIONS. 

1.  In  an  action  against  a  railroad  company 
for  personal  injuries  received  in  an  accident  at 
a  railroad  crossing,  evidence  considered,  and 
held  Buffldent  to  support  a  finding  that  defend- 
ant was  guilty  of  negligence,  and  that  plaintiff 
was  in  the  exercise  of  due  care. 

2.  Rev.  Code  Chicago,  art  2,  I  1736,  provid- 
ing that  no  railroad  company  shall  cause  or 
allow  the  cylinder  cock,  safety  valve,  or  other 
valves  of  any  locomotive  to  be  opened  so  as  to 
permit  steam  to  escape  at  any  time  while  run- 
ning along  any  railroad  track,  or  where  the 
eugme  is  within  100  feet  of  any  street  or  cross- 
ing, provided  that  when  such  engine  shall  be 
standing,  and  for  six  revolutions  of  the  driving 
wheel  after  being  put  in  motion,  the  cocks  may 
lie  opened  for  the  purpose  of  allowing  condens- 
ed steam  to  escape,  is  not  void  as  unreasonable. 

3.  Rev.  Code  Chicago,  art.  2,  S  1736,  provides 
that  no  railroad  company  shall  allow  the  cylin- 
der cock,  safety  valve,  or  other  valves  of  any 
locomotive  to  be  opened  so  as  to  permit  steam 
to  escape  where  the  engine  is  within  100  feet 
of  any  street  crossing.  In  an  action  for  per- 
sonal injuries,  in  which  plaintiff  claimed  that 
defendant  railroad  company  was  negligent,  un- 
der the  ordinance,  in  allowing  steam  to  escape 
near  a  street  crossing,  it  appeared  that  a  por- 
tion of  the  street  was  within  the  limits  of  stock- 
yards, and  that  people  were  not  allowed  to  trav- 
el thereon  without  permit  of  the  authorities  of 
the  stockynrds,  but  that  stock,  as  well  as  peo- 
ple, were  constantly  passing  on  the  street  from 
It,  and  that  the  street  was  used  by  all  the  em- 
ployes of  the  stockyards  and  those  who  fre- 
quented the  stockyards  on  business.  Held,  that 
the  quefition  of  whether  or  not  it  was  a  street 
within  the  meaning  of  the  ordinance,  is  one  of 
fact  for  the  jury. 

4.  In  ah  action  against  a  railroad  company 
for  personal  injuries  alleged  to  have  been  caus- 
ed by  defendant's  negligence  in  running  its  train 
across  a  street  crossing  on  which  plaintiff  was 
leading  a  number  of  horses,  plaintiff  claimed 
that  defendant  was  also  negligent  in  allowing 
steam  to  escape  in  violation  of  Rev.  Code  Chi- 
tngo,  art.  2,  g  1736,  prohibiting  railroad  compa- 
nies from  allowing  steam  to  escape  while  a 
locomotive  is  within  100  feet  of  any  street  cross- 
ing, etc.  Held,  tiiat  a  requested  instruction 
stating  that  the  escape  of  steam  was  not  wrong- 
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fnl  iras  properly  refused,  that  question  being 
one  (or  tlie  jury. 

6.  In  an  action  against  a  railroad  company 
for  personal  injuries  alleged  to  have  been  caus- 
ed by  defendant's  negligence  in  running  its  train 
across  a  crossing  where  plnintiEE  was  engaged 
in  leading  a  number  of  horses,  an  instruction 
that  defendant  had  the  right  to  ran  its  engine 
and  train  at  the  time  and  place  in  question,  and 
thereby  to  create  snch  noise,  smoke,  and  steam 
as  were  usual  and  customary,  was  properly  re- 
fused, as  invading  the  province  of  the  jury. 

6.  Where,  in  an  action  for  personal  injuries, 
each  one  of  the  three  counts  in  the  declaration 
stated  a  cause  of  action,  an  instruction  permit- 
ting a  recovery  under  any  one  of  the  counts 
was  not  objectionable. 

T.  By  pleading  to  the  declaration,  defendant 
waives  any  objection  thereto,  unless  it  is  so  de- 
fective that  it  will  not  sustain  the  Judgment. 

8.  In  an  action  for  personal  injuries,  the  fact 
that  plaintiff  failed  to  procure  the  presence  as  a 
witness  of  a  physician  who  treated  him  for  his 
injuries  did  not  entitle  defendant  to  a  new  trial; 
it  appearing  that  the  plaintiff's  counsel  made 
all  reasonable  effort  to  procure  the  witness. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Joseph  Robspn  against  the  Pltts- 
bnrg,  Cincinnati,  Chicago  &  St.  Louis  Ball- 
way  Company.  From  a  Jndgment  of  the  Ap- 
pellate Court  afSrniing  a  Judgment  for  plain- 
tiff, defendant  appeals.    Affirmed. 

This  is  an  action  on  the  case,  begun  in  the 
superior  court  of  Cook  county  on  April  27, 
1900,  by  the  appellee  against  the  appellant 
company  to  recover  damages  for  a  personal 
injury.  The  Union  Stockyards  &  Transit 
Company  and  the  Chicago  Junction  Railway 
Company  appear  to  have  been  codefendants 
below  with  the  appellant,  but  the  suit  was 
dismissed  against  them,  and  allowed  to  stand 
as  against  the  appellant.  The  trial  resulted 
in  verdict  and  judgment  in  favor  of  the  ap- 
pellee, which  Judgment,  upon  appeal  to  the 
Appellate  Court,  has  been  affirmed.  The 
present  appeal  is  prosecuted  from  such  Judg- 
ment of  affirmance. 

The  declaration  consisted  of  three  counts — 
one  original  count  and  two  additional  counts. 
The  original  count  alleges  that  on  March  2, 
lOOO,  upon  certain  railroad  tracks  crossing 
Laurel  street,  a  much-used  thoroughfare  at 
the  stockyards  in  Chicago,  appellant  was  op- 
erating a  switch  engine,  with  certain  cars 
attached;  that  appellee,  who  was  employed 
In  unloading  and  yarding  stock  at  the  stock- 
yards, with  certain  other  men,  was  leading 
horses  in  a  bunch,  fastened  together  in  fours 
—one  man  having  charge  each  of  four  horses 
—northward  on  Laurel  street  toward  and 
across  the  said  railroad  tracks;  that  when  a 
part  of  the  horses  had  crossed  the  tracks  to 
the  north,  and  as  plaintiff,  with  other  men, 
was  leading  the  other  horses  toward  and 
near  the  tracks,  the  appellant,  through  Its 
servants,  approached  the  crossing  with  a 
switch  engine;  that  the  flagman  stationed 
there  signaled  the  engine  to  stop,  so  as  to 
permit  appellee  and  the  other  men  to  get  the 
horses  over  the  crossing;  that,  by  reason  of 

^  7.  See  Pleading,  vol.  39,  Cent.  Dig.  |  1358. 


the  large  number  of  horses— there  b^ng 
about  3(5— and  of  the  manner  In  which  tiey 
were  being  led  across  the  tracks.  It  was  ap- 
pellant's duty  to  stop  the  engine  until  the 
horses  had  passed,  but  that  it  recklessly, 
carelessly,  and  Improperly  ran  the  engine 
through  the  middle  of  said  bunch  of  horses, 
leaving  some  on  the  north  and  some  on  the 
south  side  of  the  track;  that,  as  the  engine 
reached  the  crossing.  Its  steam  commenced 
to  blow  off,  causing  great  noise,  which  so 
frightened  the  horses  that  they  ran  away, 
and  appellee,  while  attempting  to  hold  them, 
and  while  in  the  exercise  of  ordinary  care 
for  his  own  safety,  was  thrown  to  the 
ground  and  kicked  and  trampled  upon  by  the 
horses,  and  thereby  permanently  injured, 
etc. 

The  first  additional  cotmt  of  the  declara- 
tion alleges  that  on  March  2,  1900,  the  TJnion 
Stockyards  &  Transit  Company  operated  a 
railroad  at  the  stockyards,  within  the  limits 
of  the  city  of  Chicago,  and  appellant,  with 
the  consent  of  said  company,  operated  a  cer- 
tain engine  and  cars  upon  the  railroad,  which 
crossed  a  thoroughfare  known  as  Lamrel 
street;  that  section  1736  of  article  2  of  an 
ordinance  entitled  "Steam  Railways,"  of  the 
Revised  Code  of  Chicago,  which  was  then 
and  there  in  full  force,  provided  that  "np 
railroad  company  or  person  in  charge  of  any 
locomotive  engine  shall  cause  or  allow  the 
cylinder  cock  or  cocks,  safety  valve  or  other 
valves  of  any  locomotive  engine,  to  be  open- 
ed so  as  to  permit  steam  to  escape  there- 
from at  any  time  while  running  upon  or 
along  any  railroad  track,  or  where  the  en- 
gine is  within  one  hundred  feet  of  any  street 
or  railroad  crossing  or  viaduct;  provided, 
however,  that,  when  such  engine  shall  be 
standing  at  such  point  in  said  city,  and  for 
six  revolutions  of  the  driving  wheel  after 
being  put  in  motion,  the  said  cocks  may  be 
opened  for  the  purpose  of  allowing  condens- 
ed steam  to  escape";  that  appellee  was  em- 
ployed by  the  Chicago  Junction  Railway 
Company  in  unloading  and  yarding  stock  at 
said  yards,  and  earned  $55  per  month,  and 
while  he,  with  other  men,  was  leading  a 
large  number  of  horses,  attached  together  in 
fours,  along  Laurel  street,  towards  and  with 
the  intention  of  crossing  the  rkllroad  tracks. 
and  while  some  of  the  men  leading  the  horses 
were  in  the  act  of  crossing  the  tracks,  and 
as  appellee,  leading  four  horses,  was  ap- 
proaching and  close  to  the  tracks,  exercising 
ordinary  care  for  his  own  safety,  the  appel- 
lant ran  its  locomotive  engine  along  said 
track  up  to  and  across  laurel  street,  and, 
while  doing  so,  wrongfully  and  unlawfully 
caused  and  allowed  the  safety  valve  of  the 
engine  to  become  open,  and  the  steam  to  es- 
cape therefrom  in  large  volume  and  with 
great  noise,  and,  as  a  direct  result  thereof, 
the  horses  led  by  appellee  broke  away,  throw- 
ing appellee  down,  and  he  was  thereby  kick- 
ed, dragged,  and  trampled  upon,  and  his 
back  and  spine  seriously  injured,  etc. 
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The  second  additional  count  avers  appel- 
lee's employment  as  above  stated,  and  that 
while  he  at  the  time  in  question,  in  the  dis- 
charge of  his  duty,  together  with  other  men, 
was  leading  a  large  number  of  horses,  at- 
tached together  in  fours,  along  Laurel  street, 
for  the  pm-pose  of  crossing  said  railroad 
tracks,  and  as  certain  of  the  men  were  in  the 
act  of  crossing  the  traclu,  and  as  he,  leading 
four  horses,  was  approaching  close  to  the 
tracks,  in  the  exercise  of  ordinary  care  for 
his  safety,  the  appellant,  through  its  serv- 
ants, so  recklessly,  negligently,  and  careless- 
ly ran  said  locomotive  engine  upon  and  over 
the  crossing,  through  said  bunch  of  horses, 
leaving  some  upon  one  side  of  the  track  and 
some  upon  the  other,  and  permitted  the 
steam  of  the  engine  then  and  there  to  escape 
in  such  large  volume  and  with  such  great 
noise,  that,  as  a  direct  result  thereof,  the 
four  horses  which  appellee  was  leading  were 
frightened  and  ran  away,  and  the  plaintiff 
was  thereafter  injured  and  damaged,  etc. 

Geo.  Wlllard,  for  appellant.  James  C.  Mc- 
Shane,  for  appellee. 

MAGRUDBR,  J.  (after  stating  the  facts). 
Upon  the  conclusion  of  all  the  evidence  upon 
the  trial  below,  the  appellant  asked  a  written 
instruction  histructing  the  Jury,  "as  a  matter 
of  law,  that,  the  pleadings  and  all  the  evi- 
dence considered,  the  plaintiff  Is  not  entitled  to 
recover  In  this  action.  You  will  therefore  re- 
turn a  verdict  finding  the  defendant  not 
guilty."  The  court  refused  to  give  this  in- 
struction, and  such  refusal  is  complained  of 
by  the  appellant  as  error.  It  was  not  error 
to  refuse  the  Instruction,  If  there  was  evi- 
dence tending  to  sustain  the  cause  of  action. 
In  order  to  determine  whether  there  was  evi- 
dence sustaining  the  cause  of  action.  It  is 
necessary  to  refer  briefly  to  the  material  facts. 
In  order  to  entitle  the  appellee  to  recover.  It 
was  necessary  to  show  that  he  was  In  the 
exercise  of  ordinary  care  for  his  own  safety, 
and  that  the  appellant  was  guilty  of  such  neg- 
ligence as  caused  the  injury. 

1.  Was  the  appellant  guilty  of  such  negli- 
gence as  caused  the  inj  ury  ?  Laurel  street  was 
a  narrow  street,  not  more  than  25  or  30  feet 
wide,  running  north  and  south  within  the  lim- 
its of  what  are  called  the  stockyards.  North 
and  beyond  the  limits  of  the  stockyards,  and 
south  and  beyond  the  Ihnits  of  the  stockyards, 
the  street  is  known  as  Morgan  street,  as  we 
understand  the  evidence.  Persons  were  not 
allowed  to  travel  upon  so  much  of  Laurel 
street  as  was  within  the  limits  of  the  stock- 
yards without  a  permit  from  the  authorities 
of  the  stockyards  company.  But  stock,  con- 
sisting of  horses  and  cattle  and  teams,  as  well 
as  people,  were  constantly  passing  up  and 
down  Laurel  street  across  the  tracks  every 
day.  Just  before  appellee  was  injured,  an  en- 
gine pushing  some  12  or  15  empty  refrigerator 
ears  approached  Laurel  street  on  the  middle 
of  the  four  or  five  tracks  which  cross  it  at 
that  point,  combig  from  the  west  and  going 


towards  the  east  About  the  same  time  nine 
men,  including  appellee,  were  coming  from  the 
south  on  Laurel  street,  and  approaching  the 
tracks  towards  the  north,  leading  about  thirty- 
six  horses  in  bunches  each  of  four  horses. 
Appellee  was  leading  four  of  the  horses,  and 
was  leading  the  third  bunch  from  the  end  of 
the  nine  bunches.  In  other  words,  there  were 
six  bunches,  of  four  horses  each,  north  of  ap- 
pellee, and  two  bunches,  of  four  horses  each, 
south  of  him.  The  horses  were  heavy  draft 
horses,  and  were  tied  from  halter  to  halter, 
with  their  heads  close  together.  As  we  un- 
derstand the  evidence,  appellee  was  leading 
four  of  these  horses  by  the  halter  which  tied 
their  heads  together.  The  evidence  shows 
that  this  was  the  customary  way  of  leading 
the  horses.  At  this  time  the  men  leading  the 
horses  were  taking  them  from  the  stables  of 
the  company  to  certain  chutes  along  the  rail- 
way tracks  for  the  purpose  of  shipping  the 
horses.  Laurel  street  was  a  planked  street. 
There  was  a  flagman  stationed  at  the  point 
where  the  railroad  tracks  crossed  Laurel  street. 
In  the  employ  of  the  stockyards  company,  and 
in  charge  of  the  crossing,  and  whose  duty 
it  was  to  regulate  the  trains  on  the  tracks 
and  the  tratHc  on  the  street.  As  the  train, 
pushed  by  the  engine  at  the  west  end  of  it, 
approached  Laurel  street,  the  flagman  signaled 
it  to  stop,  and  It  did  so;  but,  before  the  horses 
had  all  passed  over  the  crossing,  the  train 
crew,  or  engineer,  or  whoever  was  in  charge 
of  the  engine  and  the  cars,  started  across  Lau- 
r61  street,  and  refused  to  stop,  although  cau- 
tioned to  do  so  by  the  flagman.  All  the  horses, 
except  twelve,  or  three  bunches  thereof,  suc- 
ceeded in  crossing  the  tracks,  some  of  them 
at  the  rear  narrowly  escaping  Injury  from  the 
train.  Twelve  of  the  horses,  fom:  of  which  at 
the  head  were  led  by  appellee,  did  not  succeed 
In  getting  across,  and,  while  the  engine  was 
upon  the  crossing,  or  very  near  thereto,  the 
engine  blew  off  steam  from  the  safety  valve, 
making  a  very  loud  noise,  which  frightened 
all  three  bunches  of  horses,  so  that  they  ran 
away.  The  horses  led  by  appellee,  in  break- 
ing loose,  knocked  him  down  and  ran  over 
and  trampled  upon  him. 

There  was  evidence  tending  to  show  that  the 
appellant  company  was  guilty  of  negligence, 
because  Its  train  crew  ran  over  the  crossing 
at  the  time  and  place  hi  question  before  all 
the  horses  had  passed  over,  and  hi  disregard 
of  the  flagman's  signal  and  command.  The 
flagman  says  that  be  was  at  the  crossing  at 
the  time;  that  his  business  there  was  to  flag 
the  crossing,  and  see  that  stock  went  across 
carefully,  and  that  no  accident  happened;  that 
teams  or  horses  or  cattle  or  people  passed 
over  there  every  second,  probably;  that  the 
Panhandle  men  backed  their  train  east;  that 
the  engine  was  a  switch  enghie;  that  the  cars 
were  east  of  the  engine,  about  12,  13,  or  16  of 
them;  that  they  stopped  probably  150  feet 
west  of  the  crossing  when  he  flagged  them  to 
stop.  The  flagman  says  that  there  were  one 
or  two  men  on  tops  of  the  cars,  and  be 
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also  says:  "He, started  up  again,  and  I  tried 
to  stop  him.  He  says,  'I  won't  stop.'  I  said, 
'You  better  stop.'  •  •  *  They  shoved  all 
the  cars  and  engine  over  the  crossing,  and 
when  the  engine  got  on  the  a-osslng  it  blowed 
cS  steam  pretty  strong.  •  •  •  They  made 
a  pretty  loud  noise."  And  be  says  the  steam 
came  from  the  safety  valve. 

Another  witness  says  that  there  were  two 
trainmen  on  top  of  the  cars,  and  that  his 
attention  was  directed  to  the  remark  of  the 
flagman,  who  shook  his  flag,  and  said:  "The 
next  time  I  tell  you  to  stop,  you'll  stop." 
Still  another  witness,  who  was  leading  some 
of  the  horses,  says:  "I  Just  got  across  the 
tracks.  I  seen  the  train  backing  down,  and 
the  flagman  was  trying  to  stop  the  train,  so 
that  we  could  get  across.  I  just  got  across, 
and  the  others  were  cut  off.  When  he  was 
trying  to  stop  them,  I  was  just  about  on  the 
crossing."  The  same  witness  also  says,  speak- 
ing of  the  flagman:  "He  motioned  for  him 
to  stop,  and  he  wouldn't  stop.  When  they 
came  along,  they  were  exhausting  steam,  and 
it  would  scare  any  horse  in  the  city  of  Chi- 
cago, If  they  were  forty  rods  away  from 
them— it  made  that  loud  a  noise." 

There  was  also  evidence,  tending  to  show 
negligence  on  the  part  of  the  appellant  com- 
pany, or  its  servants,  in  permitting  the  steam 
to  escape  from  the  safety  valve  in  violation 
of  the  city  ordinance  set  forth  in  the  declara- 
tion, and  introduced  in  evidence,  and  set  out 
In  the  statement  preceding  this  opinion. 

In  the  second  place,  in  order  to  entitle  the 
appellee  to  recover,  it  was  necessary  show 
that  he  was  in  the  exercise  of  due  care  for 
his  own  safety.  Upon  this  point  the  evidence 
is  substantially  undisputed.  When  appellee 
had  approached  from  the  south  within  some 
twenty  or  thirty  feet  of  the  southernmost 
track,  he  was  signaled  to  by  the  flagman  to 
stop,  and  he  did  stop.  We  discover  nothing 
In  the  evidence  to  indicate  that  he  was  guil- 
ty of  any  want  of  due  care  for  bis  own  safe- 
ty. As  is  well  said  by  the  Appellate  Court 
in  their  opinion:  "There  is  no  contention 
but  that  the  plaintiff  is  shown  by  the  evi- 
dence to  have  been  In  the  exercise  of  ordi- 
nary care  for  his  own  safety  prior  to  and 
at  the  time  of  the  Injury,  nor  •  *  *  is 
there  any  argument  or  statement  as  to  any 
deficiency  in  the  proof  bearing  on  the  neg- 
ligence alleged  In  the  declaration.  •  •  • 
The  pushing  of  the  train  over  the  street 
crossing,  in  direct  violation  of  the  flagman's 
signal,  while  the  steam  was  escaping,  with  a 
loud  noise,  as  the  evidence  clearly  tends  to 
show,  was  the  proximate  cause  of  plaintiff's 
injury."  In  view  of  what  has  been  said  in 
regard  to  what  the  evidence  tends  to  prove, 
we  are  of  the  opinion  that  the  trial  court 
committed  no  error  in  refusing  to  Instruct 
the  jury  to  find  for  the  appellant. 

2.  Appellant's  objection  to  the  admission 
of  evidence,  and  Its  criticism  upon  the  first 
refused  Instruction  asked  by  the  appellant, 
involve  the  same  iwint,  wtiich  relates  to  the 


ordinance  In  question.  It  is  claimed  that  the 
court  erred  in  admitting  the  ordinance,  and 
in  refusing  the  flrst  instruction,  which  told 
the  jury  that  the  ordinance  was  applicable 
to  public  highways,  but  not  to  private  road- 
ways or  passageways,  such  as  Laurel  street, 
so  called,  where  the  accident  took  place. 

It  is  said  that  the  ordinance  in  question 
was  unreasonable,  and  therefore  void.  The 
ordinance,  as  we  understand  the  position  of 
counsel,  is  said  to  be  unreasonable  upon  the 
alleged  ground  that  it  was  necessary  to  open 
the  valves  and  allow  the  steam  to  escape  in 
order  to  prevent  an  explosion,  and  that  the 
ordinance  cannot  be  otherwise  construed  tlian 
as  prohibiting  absolutely  the  escape  of  steam 
from  the  safety  valves  at  the  times  and 
places  specified  in  the  ordinance.  We  do  not 
think  that  the  ordinance  is  capable  of  any 
such  construction.  The  safety  valve  was 
provided  in  case  of  emergency,  and  the  steam 
can  be  prevented  from  escaping  by  opening 
the  fire  box,  thereby  reducing  the  heat  in  the 
fire  box,  if  the  steam  is  found  to  be  getting 
too  high.  The  ordinance  authorizes  the  open- 
ing of  the  cylinder  cocks  when  the  engine  Is 
started,  and  while  making  a  given  number 
of  revolutions.  The  fireman  can  regulate  the 
pressure  of  steam  by  the  character  of  fire  he 
keeps  in  the  fire  box,  but  if,  for  any  reason, 
the  pressure  runs  up,  he  can  reduce  It  or 
regulate  It  by  opening  the  fire-box  door.  The 
evidence  tends  to  show  that  there  was  no 
necessity,  upon  the  occasion  In  question,  for 
the  engine  to  carry  such  high  pressure,  as 
the  train  crew  were  not  moving  more  than 
half  a  train  load  of  cars,  and  were  moving 
slowly  on  a  level  track.  The  evidence  of  the 
engineer  tends  to  show  that  they  did  not 
usually  allow  the  steam  to  "pop  off,"  and 
there  would  seem  to  have  been  no  good  rea- 
son why  It  was  permitted  to  "pop  off"  upon 
the  occasion  In  question.  It  Is  highly  dan- 
gerous In  cities  to  permit  engines  to  blow  off 
steam  in  this  manner,  and  the  common  coun- 
cil had  an  undoubted  right,  in  the  exercise  of 
Its  police  powers,  to  pass  an  ordinance  for- 
bidding it.  When  the  pressure  of  the  steam 
can  be  so  easily  regulated,  and  its  escape 
avoided,  the  ordinance  forbidding  its  escape 
cannot  be  said  to  be  unreasonable.  It  Is  only 
"an  extreme  case  of  oppression  or  outrage 
that  would  justify"  the  court  in  holding  an 
ordinance  unreasonable.  Chicago  &  North- 
western Railway  Co.  v.  Town  of  Cicero,  154 
111.  656,  39  N.  E.  574.  It  must  be  made  clear- 
ly to  appear  that  it  Is  unreasonable,  before 
the  court  can  so  declare.  Myers  v.  City  of 
Chicago,  196  lU.  591,  63  N.  E.  1037.  In  Illi- 
nois Central  Railroad  Co.  v.  Gilbert,  157  111. 
354,  41  N.  E.  724,  it  w;as  held  that  an  ordi- 
nance requiring  the  ringing  of  a  bell  on  an 
engine  running  within  the  limits  of  a  city 
would  not  be  an  unreasonable  requirement. 

The  ordinance  does  not  use  the  words 
"public  street,"  but  the  word  "street"  While 
Laurel  street  may  not  have  been  a  public 
street  In  the  sense  in  which  a  street  in  a 
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tiity,  used  by  all  the  Inhabitants  thereof,  is 
called  a  "public  street,"  it  was  yet  used  by 
all  the  employes  of  the  stockyards  company, 
and  those  who  frequented  the  stockyards  up- 
on business.  Although  it  may  have  been  in 
a  certain  sense  a  private  street,  the  traffic 
on  It  was  so  great  that  it  was  necessary  to 
maintain  a  flagman  at  the  crossing  in  ques- 
tion. Whether  or  not  It  was  a  public  street 
in  such  a  sense  as  to  make  the  ordinance 
applicable  to  it,  was  a  question  of  fact  large- 
ly for  the  jury.  Pittsburg,  Ft.  Wayne  & 
Chicago  Railway  Go.  v.  Callaghan,  157  111. 
406,  41  N.  E.  909;  Chicago  &  Alton  RaUroad 
Co.  V.  O'Neil,  172  111.  527,  50  N.  E.  216.  The 
ordinance  was  designed  for  the  protection  of 
life  and  property,  and  was  as  necessary  at 
the  street  in  question,  whether  public  or  pri- 
vate, as  it  was  at  any  other  street  or  cross- 
ing having  the  same  amount  of  traffic. 

In  addition  to  what  has  been  said  in  re- 
gard to  the  ordinance.  It  Is  to  be  noted  that 
the  prohibition  of  the  ordinance  is  against 
permitting  "steam  to  escape  therefrom  at 
any  time  while  running  upon  or  along  any 
railroad  track"  within  the  city  of  Chicago. 
In  the  present  case  the  cars,  which  were  be- 
ing pushed  eastward  by  the  engine  in  ques- 
tion, and  the  engine  Itself,  were  certainly 
upon  a  railroad  track.  By  the  terms  of  the 
ordinance,  steam  may  be  allowed  to  escape 
while  the  engine  is  "standing,  and  for  six 
revolutions  of  the  driving  wheel  after  being 
put  in  motion."  For  the  reasons  above  stat- 
ed, we  are  of  the  opinion  that  the  ordinance 
is  not  an  tmreasonable  one. 

It  Is  also  urged  that  the  court  below  erred 
in  refusing  to  give  the  second  instruction 
asked  by  appellant.  We  do  not  think  that 
there  was  any  error  In  this  regard,  for  the 
reason  that  the  instruction  Ignores  any  viola- 
tion of  the  ordinance  in  question,  and  ex- 
pressly states  that  the  issuance  of  steam 
from  the  valve  under  the  circumstances  dis- 
closed by  the  evidence  was  not  wrongful. 
whereas  the  question  should  have  been  left  to 
the  jury.  The  instruction  also  states  that 
appellant  had  the  right  to  run  Its  engine  and 
train  at  the  time  and  place  in  question,  and 
thereby  to  create  such  noise,  smoke,  and 
steam  as  were  usual  and  customary.  The 
evidence  tended  to  show  that  it  did  not  have 
the  right  to  run  its  engine  and  train  across 
this  crossing  at  the  time  in  question.  In  view 
of  the  large  number  of  horses  then  passing 
over  it,  and  in  view  of  the  flagman's  express 
warning  not  to  do  so.  Even 'if  it  did  have 
such  right.  It  does  not  follow  that  it  had  the 
right  to  create  such  noise,  smoke,  and  steam 
as  are  usual  and  customary,  for  the  condition 
that  confronted  appellant  here  was  not  a 
usual  or  customary  condition.  At  any  rate.  It 
was  a  question  for  the  Jury  to  determine 
whether  appellant  was  or  was  not  negligent 
In  running  the  train  across  this  crossing  at 
that  time  under  the  circumstances. 

Complaint  is  also  made  that  the  court  mod- 
ifled  the  third  Instruction  asked  by  the  ap- 


pellant, and  gave  it  as  so  modified.  We  con- 
cur with  what  is  said  upon 'this  subject  by 
the  Appellate  Court  In  their  opinion,  when 
they  say:  "The  instruction  as  modified  and 
given  by  the  court,  we  think,  was  more  fa- 
vorable to  the  appellant  than  it  was  entitled 
to;  and  the  modified  instruction  does  not  as 
is  contended  by  appellant,  leave  the  jury  to 
put  their  own  construction  upon  the  ordi- 
nance, but  only  to  say  whether  the  evidence 
was  sufficient  to  show  that  it  was  violated." 

It  is  also  contended  by  the  appellant,  that 
an  instruction  given  by  the  court  of  its  own 
motion  was  erroneous,  upon  the  alleged 
ground  that  It  limits  appellee's  care  to  the 
precise  time  and  place  of  the  accident.  This 
objection  is  not  well  taken,  for  the  reasons 
set  forth  in  the  following  cases:  Chicago  & 
Alton  Railroad  Co.  v.  Fisher,  141  III.  614,  31 
N.  E.  406;  Lake  Shore  &  Michigan  Southern 
Railway  Co.  v.  Ouska,  151  III.  232,  37  N.  E. 
897;  Lake  Shore  &  Michigan  Souther^  Rail- 
way Co.  V.  Johnson,  135  111.  641,  26  N.  E.  610. 

Appellant  complains  of  the  first  instruc- 
tion given  by  the  trial  court  for  the  appellee, 
upoh  the  ground  that  It  permits  a  recovery 
under  either  one  of  the  three  counts  in  the 
declaration.  We  see  no  reason  why  each 
count  of  the  declaration  does  not  state  a 
cause  of  action,  and  hence  the  instruction 
was  unobjectionable  on  this  ground.  The 
count  setting  up  the  ordinance  of  the  city 
hereinbefore  referred  to  is  objected  to  for 
the  reasons  urged  against'  the  validity  of  the 
ordinance,  as  above  stated.  But  as  we  hold 
the  ordinance  valid,  we  do  not  regard  the 
count  as  defective  for  this  reason.  The  evi- 
dence tended  to  sustain  each  count,  and  ap- 
pellant failed  to  demur  to  the  declaration, 
but  filed  the  general  issue.  "By  thus  plead- 
ing it  waived  any  objection  to  the  declara- 
tion, unless  the  declaration  is  so  defective 
that  it  will  not  sustain  the  Judgment"  Him- 
rod  Coal  Co.  v.  Clark,  197  111.  514,  64  N.  B. 
282.  The  declaration  here  cannot  be  said  to 
be  so  defective  as  not  to  sustain  the  judg- 
ment. 

3.  The  trial  court  Is  said  to  have  erred  in 
refusing  to  grant  a  new  trial.  This  conten- 
tion Is  based  upon  certain  matters  set  forth 
In  an  affidavit  filed  in  favor  of  the  motion  for 
new  trial.  This  affidavit  has  reference  to 
the  alleged  failure  of  the  appellee  to  procure 
the  presence,  as  a  witness  at  the  trial,  of  a 
certain  physician  who  treated  plaintiff  for 
his  Injuries.  The  Appellate  Court  properly 
dispose  of  this  objection  in  the  following 
words:  "It  appears  that  plaintiff's  counsel 
made  all  reasonable  effort  to  procure  the 
presence  of  the  doctor  In  court  before  he  clos- 
ed his  case;  and  while,  no  doubt,  his  evidence 
would  have  had  an  important  bearing  upon 
the  extent  of  plaintiff's  injuries,  we  see  no 
reason  why  any  Inference  unfavorable  to  the 
plaintiff's  case  should  be  drawn  from  the 
fact  that  the  doctor  was  not  called  to  testify 
in  his  behalf." 

After  a  careful  examination  of  the  record. 
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we  find  no  error  which  would  justify  us  In 
reversing  the  judgment  of  the  Appellate 
Court  Accordingly  that  judgment  Is  af- 
firmed.   Judgment  affirmed. 

(204  111.  <26) 

RODBBICK  T.  McMSIBKIN  et  al. 

(Supreme  Court  of  Illinois.    Oct  28,  1903.) 

MORTOAOKS— F0RECIX)3URB}— TITIjE  OF  MORT- 
OAOOR  —  CONVEYANCE  —  CONSTRUCTIVE  NO- 
TICE—ESTOPPEL— KNOWLEDGE  OP  A'lBNTS— 
EVIDENCE— BILL  —  DISMISSAL  —  CROSS-COM- 
PLAINANT—OBJECTION  AT  TRIAL— NECESSI- 
TY. 

1.  Where,  at  the  time  of  the  execution  of  a 
mortgage  to  secure  a  building  loan,  the  record 
title  was  in  the  mortgagor,  and  he  made  all  the 
contracts  for  the  construction  of  the  building, 
and  was-  present  on  the  property  from  time  to 
time  in  conjunction  with  plaintifF,  to  whom  it 
was  alleged  he  had  contracted  to  convey  the 
property  before  the  mortgage  was  made,  plain- 
tiETs  presence  on  the  lot  for  the  purpose  of  set- 
ting out  shrubbery,  superintending  the  construc- 
tion of  the  cellar,  cleaning  of  windows,  etc., 
was  not  exclusive,  and  was  therefore  not  notice 
to  the  mortgagee  of  her  alleged  interest  in  the 
property. 

2.  Under  1  Starr  &  0.  Ann.  St.  1896  (2d  Ed.) 
p.  924,  i  11,  providing  that,  if  a  mortgage  con- 
tains Uie  words  "and  warrants,"  the  same  shall 
be  construed  as  if  full  covenauts  of  seisin,  good 
right  to  convey,  against  incumbrances,  of  quiet 
enjoyment,  and  general  warranty  had  been  fully 
written  therein,  where  a  mortgage  contained 
such  words  the  mortgagor  was  estopped  to  deny 
that  he  was  the  oWuer  of  the  property  at  the 
time  he  made  the  mortgage. 

S.  A  mortgagee  cannot  be  charged  with  no- 
tice of  facts  tending  to  show  that  the  mortgagor 
did  not  have  title  to  the  property  mortgaged, 
within  the  knowledge  of  the  mortgagee's  agent, 
which  the  latter  acquired  while  acting  as  agent 
for  another. 

4.  Where,  in  an  action  to  foreclose  a  mort- 
gage to  secure  a  building  loan,  It  appeared  that 
the  mortpagce  placed  her  money  in  th.e  bank, 
with  instructions  to  the  cashier  to  pay  it  out 
to  £.  for  the  mortgagor  as  the  building  pro- 
gressed, and  she  gave  to  E.  certificates  of  de- 
posit in  small  amounts  indorsed  to  him  by  her 
for  the  purpose  of  enabling  him  to  obtain  the 
money  from  the  bank  for  the  mortgagor,  and 
the  building,  after  completion,  was  turned  over 
to  the  mortgagor  after  the  mortgage  was  exe- 
cuted, E.  was  the  agent  of  the  mortgagor,  and 
not  the  mortgagee,  so  as  to  charge  her  with  B.'s 
knowle<lge  of  facts  tending  to  show  that  the 
mortgagor  did  not  have  title  to  the  property. 

5.  Where  a  cross-complainant  filed  no  objec- 
tions to  the  findings  and  conclusions  of  a  mas- 
ter, in  a  suit  to  foreclose  a  mortgage,  that  the 
bill  of  a  subsequent  mortgagee  should  be  dis- 
missed without  prejudice,  and  the  court  there- 
upon entered  a  decree  dismissing  such  bill,  which 
recited  that  no  objection  was  made  thereto  by 
the  cross-complainant,  she  was  not  entitled  to 
object  to  such  dismissal  for  the  first  time  on 
appeal. 

Error  to  Circuit  Court,  Boone  County; 
Cbas.  K  Fnller^  Judge. 

Action  by  Catherine  McMeekin  and  anoth- 
er against  Hary  E.  Boderlck.  From  a  judg- 
ment In  favor  of  plaintiffs,  defendant  brings 
error.    Affirmed. 

These  consolidated  causes  are  two  bills, 
each  to  foreclose  a  mortgage. 

On  December  18,  1900,  the  defendant  In  er- 

^  3.  See  Principal  and  Agent,  voL  40,  Cent,  Dig. 
i;  S86,  688. 


ror  Catherine  McMeekin  filed  her  bill  In  the 
circuit  court  of  Boone  county  against  How- 
ard H.  Hicks,  Mary  B.  Boderlck  (the  plaintiff 
In  error),  Isaac  Sandall,  Ellas  Cleveland,  S. 
N.  Burdick,  Frank  Reed,  and  Frank  Camp- 
bell, to  foreclose  a  mortgage,  dated  Septem- 
ber 4,  1893,.  and  recorded  on  September  5, 
1898,  executed  by  Howard  H.  Hicks,  a  wid- 
ower, of  BeMdere,  111.,  conveying  lot  4  In 
H.  H.  Hicks'  first  subdivision  of  a  part  of 
the  southwest  quarter  in  the  northwest  quar- 
ter of  section  25,  township  44  north,  range 
3  east  of  third  principal  meridian,  for  the 
purpose  of  securing  a  note  dated  September 
4,  1893,  for  $900,  executed  by  said  Hicks, 
payable  to  the  order  of  Catherine  McMeekin 
three  years  after  date,  with  Interest  at  the 
rate  of  7  per  cent,  per  annum,  payable  semi- 
annually. The  bin  alleged  that  the  principal 
sum  was  due,  and  Interest  thereon  from  Sep- 
tember 4,  1900.  It  also  alleged  that  Mary 
B.  Boderlck  was  in  possession  of  the  prem- 
ises, and  that  Isaac  Sandall  had  a  mortgage 
thereon,  made  by  Hicks,  and  that  the  other 
defendants  were  judgment  creditors  of 
Hicks.  Default  was  entered  against  the 
judgment  creditors,  who  made  no  defense. 

Mary  E.  Roderick  on  January  31, 1901,  filed 
her  answer  to  the  bill,  denying  the  allega- 
tions thereof,  and  setting  up  that  she  (Mary 
E.  Roderick)  was  In  possession  of  the  prem- 
ises; that  on  or  about  February  20,  18^,  by 
a  contract  between  her  and  Hicks,  who  then 
owned  the  premises,  she  purchased  the  same 
from  Hicks,  and  paid  for  the  same;  that, 
by  the  terms  of  her  contract,  she  was  to 
have  immediate  possession,  and  Hicks  was 
to  'execute  to  her  a  deed  of  the  same;  that 
on  February  20,  1893,  she  went  into  posses- 
sion, and  has  been  ever  since  In  the  con- 
tlnuons,  open,  and  adverse  possession,  of  said 
premises;  that,  after  taking  possession,  she 
began  to  erect  a  dwelling  house  thereon,  and 
since  its  completion,  in  August,  1893,  has 
lived  therein  as  her  home;  that  since  that 
time  the  premises  have  been  assessed  In  her 
name,  and  she  has  paid  the  taxes;  that  she 
has  kept  the  building  Insured  In  her  name, 
and  has  paid  the  insurance;  that  thereafter 
Hicks  had  no  Interest  in  the  premises,  but 
the  same  were  owned  exclusively  by  her, 
and  were  under  her  charge  and  control;  that 
she  is  a  woman  not  familiar  with  the  ways 
of  doing  business,  and  relied  upon  Hlcka  to 
give  her  the  deed,  which  he  promised  to  do, 
and  which  she  supposed  he  had  done,  so  as- 
to  give  her  a  good  title  of  record;  that  the 
first  knowledge  she  had  that  the  deed  from 
blm  to  her  had  not  been  recorded  was  after 
the  present  suit  was  begun,  and  she  had  been 
served  with  summons  In  the  same;  that  she 
did  not  know  that  Hicks  had  made  the  mort- 
gage to  McMeekin  until  she  was  served  with 
summons;  that  her  rights  are  superior  to 
those  of  McMeekin  under  the  mortgage.  On 
the  same  day  Hicks  filed  an  answer  denying 
that  he  made  the  note  and  mortgage  men- 
tioned In  the  bill,  and  setting  up  substan- 
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tlally  tbe  same  facts  in  regard  to  the  con- 
tract with  Mary  E.  Roderick  and  her  posses- 
sion as  are  set  up  in  ber  answer. 

On  the  same  day  Mary  E.  Roderick  filed 
a  cross-bill,  in  wliicb  she  set  up  that  she 
had  bought  the  premises  from  Hicks  In  con- 
sideration of  certain  real  estate  owned  by 
her  which  she  was  to  convey  to  him,  and 
in  further  consideration  of  about  $G0O  to  be 
paid  to  him;  that  she  made  a  deed  of  her 
real  estate  to  Hicks,  and  paid  him  the  $600; 
that  thereupon  he  delivered  the  possession 
to  her,  and  she  has  continuously  occupied 
the  premises  since;  that  he  was  to  have 
made  her  a  deed,  and  filed  the  same  for  rec- 
ord, but  failed  to  do  so;  that  she  was  un- 
aware of  that  until  the  present  bill  was  filed. 
Tbe  cross-bill  also  sets  up  that  the  cross- 
complainant  erected  a  house  upon  the  prem- 
ises, and  took  up  her  residence  therein;  that, 
at  the  time  the  mortgage  from  Hicks  to  Mc- 
Meekln  was  made,  cross-complalnant  was  in 
the  open  and  exclusive  possession  of  the 
premises  as  owner,  and  Hicks  had  no  in- 
terest therein  and  no  right  to  mortgage  the 
same;  that  she  thereafter  paid  the  taxes 
and  insurance.  The  cross-bill  alleges  that 
the  mortgage  from  Hicks^to  McMeekln  is  a 
cloud  upon  the  title  of  the  cross-complainant, 
Mary  E.  Roderick,  and  that  the  Judgments  of 
said  judgment  creditors,  If  any  exist,  are  sub- 
ject to  tbe  rights  of  tbe  cross-complalnant, 
and  are  also  clouds  upon  her  title.  The 
cross-bill  prays  that  the  mortgage  to  Mc- 
Meekln and  the  interests  of  the  other  defend- 
ants may  be  declared  to  be  clouds  upon  her 
title,  and  may  be  removed. 

On  February  9,  1901,  Catherine  McMeekln, 
the  cross-defendant,  filed  her  answer  denying 
the  execution  of  the  alleged  contract  between 
Howard  H.  Hicks  and  Mary  E.  Roderick,  and 
the  terms  thereof,  as  set  up  in  tbe  cross-bill, 
and  denying  that  Hicks  was  to  make  cross- 
complalnant  a  deed.  The  answer  also  denies 
that  the  cross-complalnant  at  any  time  be- 
gan the  erection  of  a  house  upon  tbe  prem- 
ises, but  avers  that  the  house  was  erected 
by  Hicks,  and  that  tbe  money  for  which  said 
mortgage  for  $900  was  given  was  money 
which  cross-defendant,  McMeekln,  loaned  to 
Hicks  for  the  purpose  of  erecting  said  house. 
The  answer  also  denies  that  cross-complatn- 
ant  was  in  the  open  and  exclusive  posses- 
sion of  said  premises  as  owner,  and  alleges 
that  the  mortgage  lien  of  Catherine  Mc- 
Meekln should  be  held  superior  to  any  lien  or 
demand  of  the  cross-complainant. 

On  December  10,  1900,  Isaac  Sandall,  of 
Belridere,  filed  a  bill  in  said  court,  praying 
for  a  foreclosure  of  a  mortgage  dated  April 
1,  1894,  acknowledged  on  April  25,  1801,  and 
recorded  April  26,  1884,  executed  by  said 
Howard  H.  Hicks  for  the  purpose  of  secur- 
ing two  notes,  one  for  the  sum  of  $200,  due 
one  year  after  date,  and  the  other  for  the 
sum  of  $300,  due  two  years  after  date,  with 
interest  at  7  per  cent,  per  annum,  payable 
semiannually  to  the  order  of  Fred  J.  Evans. 


The  bill  alleges  that  on  April  20,  1894,  said 
notes  and  mortgage  were  duly  assigned  by 
said  Evans  to  the  complainant  Isaac  Sandall, 
and  alleges  that  the  principal  sum  of  the 
notes,  with  interest  from  April  1,  1895,  less 
certain  small  payments,  is  due.  Tbe  bill 
also  claims  $50  as  a  reasonable  solicitor's 
fee  to  be  Included  in  tbe  foreclosure  decree, 
and  as  being  allowed  by  the  terms  of  the 
mortgage.  This  bill  also  alleges  the  posses- 
sion of  Mary  E.  Roderick,  and  tbe  interest  of 
tbe  parties  above  named  as  judgment  credit- 
ors. 

The  bill  of  Isaac  Sandall  was  answered  by 
Mary  E.  Roderick  on  January  31,  1901,  who 
denied  all  the  allegations  of  the  bill,  and  set 
up  her  alleged  contract  with  Hicks  and  her 
possession  as  above  set  forth.  Hicks  also 
filed  an  answer  to  the  bill  of  Sandall,  making 
substantially  the  same  denials  and  allega- 
tions as  are  made  in  tbe  answer  of  Mary  £. 
Roderick.  Mary  E.  Roderick,  in  this  suit  by 
Sandall,  filed  a  cross-bill  setting  up  substan- 
tially the  same  allegations  as  were  set  up  in 
her  cross-bill  In  the  other  suit,  and  praying 
that  tbe  mortgage  of  Sandall  and  the  claims 
of  the  judgment  creditors  be  removed  as 
clouds  upon  her  title.  Sandall  answered  tbe 
cross-bill,  denying  tbe  material  allegationB 
thereof. 

Replications  were  filed  .to  tbe  answers  In 
the  original  suits,  and  also  in  the  cross-suits. 

On  January  81,  1901,  the  foregoing  causes 
—the  one  a  bill  of  foreclosure  filed  by  Cath- 
erine McMeekln,  and  the  other  a  bill  of  fore- 
closure filed  by  Isaac  Sandall— were  consoli- 
dated, and  ordered  to  proceed  under  the  title 
of  Catherine  McMeekln  and  Isaac  Sandall  v. 
Howard  Hicks,  Mary  E.  Roderick  et  al.  On 
February  18,  1901,  the  consolidated  causes 
were  referreid  to  a  master  in  chancery  to' 
take  and  report  proofs,  together  with  his 
findings  thereon.  Evidence  oral  and  docu- 
mentary was  introduced  before  the  master. 
On  June  24,  1902,  the  master  filed  his  report, 
and  found  that  the  notes  and  mortgages  were 
executed  as  alleged  in  the  bills,  and  that 
the  second  mortgage  was  assigned  by  Evans 
to  Sandall.  He  also  found  the  amounts  due 
upon  the  two  mortgages,  and  that  the  mat- 
ters and  things  set  up  in  the  answers  and 
cross-bills  of  Mary  E.  Roderick  were  not  sus- 
tained or  established  by  the  proofs,  and  that 
Mary  E.  Roderick  did  not  make  out  her  de- 
fense against  the  mori:gage  of  Catherine  Mc- 
Meekln, as  set  up  in  her  answer.  The  mas- 
ter found  in  bis  report  that  tbe  mortgage  of 
defendant  In  error  Catherine  McMeekln  was 
at  the  time  of  filing  her  bill  a  valid  lien  upon 
the  mortgaged  premises,  and  that  she  was 
entitled  to  the  usual  decree  of  foreclosure. 
The  master  closed  his  report  as  follows:  "I 
further  report  that,  at  the  argument  of  said 
case  before  me,  the  solicitor  for  the  said 
complainant  Isaac  Sandall  stated  to  me  that 
he  did  not  claim  or  ask  any  findings  or  re- 
port of  any  right  of  the  said  complainant 
Isaac  Sandall  to  any  relief  in  this  cause;  and 
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I  therefore  find  and  report  that  the  said  com- 
plainant Isaac  SandaU  Is  not  entitled  to  any 
relief  herein,  and  that  his  said  bill  should  be 
dismissed  for  want  of  equity."  Seven  lengthy 
objections  were  filed  to  the  master's  report 
by  Mary  E.  Roderick,  as  defendant  and  cross- 
complainant,  which  objections  were  overrul- 
ed by  the  master,  and  subsequently  filed  as 
exceptions  to  the  report.  These  exceptions 
were  overruled,  and  the  master's  report  was 
approved  and  confirmed  by  the  court.  There- 
upon, on  June  24,  1902,  the  court  rendered  a 
decree  finding  the  amount  due  upon  the  mort- 
gage executed  by  Hicks  to  defendant  In  error 
McMeekin  to  be  $1,076.58,  and  the  sum  of 
$50  to  be  due  for  attorney's  fees,  and  render- 
ing the  usual  decree  of  foreclosure  and  sale 
in  case  of  a  default  in  the  payment  of  the 
amount  so  found  due.  Tbe  decree  also  con- 
tained the  following:  "It  further  appearing 
to  the  court  from  the  said  master's  report 
filed  in  this  cause  that,  at  the  argument  of 
said  cause  before  the  said  master  in  chan- 
cery, the  said  solicitor  for  the  complainant 
Isaac  Sandall  stated  to  blm  that  he  did  not 
ask  any  finding  or  report  in  favor  of  the 
said  complainant  Isaac  Sandall,  and  the  said 
master  In  chancery  having  so  reported  to  the 
court  that  he  therefore  found  that  the  said 
complainant  Isaac  Sandall  was  not  entitled 
to  any  relief  In  this  cause,  and  that  his  said 
bill  of  complaint  which  was  consolidated 
with  the  bill  of  complaint  of  said  complain- 
ant Catherine  McMeekin  should  be  dismissed 
for  want  of  equity;  and  the  court  further 
finds  that  the  said  solicitor  for  tbe  said  Isaac 
Sandall,  having  here  In  open  court  stated 
that  he  asks  for  no  relief  upon  tbe  said  bill 
of  complaint  filed  by  the  said  Isaac  SandaU 
on  account  of  the  matters  and  things  set 
forth  and  averred  by  him  In  his  said  bill  of 
complaint,  It  Is  therefore,  on  motion  of  the 
solicitor  for  the  said  complainant  Isaac  San- 
dall, ordered,  adjudged,  and  decreed  by  the 
court  that  no  findings  whatever  of  the  mat- 
ters and  things  involved  herein  be  made,  so 
far  as  tbe  said  Isaac  Sandall  is  concerned, 
but  that  this  proceeding  be  dismissed  with- 
out prejudice  to  him,  to  which  dismissal  no 
objection  Is  made." 

William  L.  Pierce,  for  plaintiff  In  error. 
Robert  W.  Wright,  for  defendants  In  error. 

MA6BUDEB,  J.  (atter  stating  tbe  facts). 
The  main  and  material  controversy  in  this 
case  is  between  the  defendant  In  error  Cath- 
erine McMeekin,  holding  a  mortgage  upon  t^e 
property  In  question  executed  by  Howard  H. 
Hicks,  and  Mary  E.  Roderick,  claiming  to 
have  been  a  purchaser  of  said  premises  from 
Hicks.  Tbe  question  is  whether  tbe  mortgage 
is  entitled  to  priority  over  the  Interest  or  eq- 
uity of  the  alleged  purchaser.  Hicks  executed 
the  mortgage  to  defendant  in  error  McMeekin 
on  September  4,  1893,  and  the  same  was  re- 
corded on  September  5,  1S93.  At  that  time 
tbe  title  of  record  stood  In  Hicks,  and  there 
was  no  title  whatever  In  plaintiff  In  error. 


Mary  E.  Roderi(!k.  The  note  and  mortgage 
executed  by  Hicks  to  McMeekin  were  given 
to  secure  $900  loaned  by  McMeekin  to  Hicks 
for  the  purpose  of  erecting  a  house  upon  the 
mortgaged  premises.  The  mortgage  was  tak- 
en by  Mrs.  McMeekin  In  good  faith,  and  its 
validity  and  binding  force  have  always  been 
admitted  and  recognized  by  Hicks,  who  paid 
the  interest  thereon  from  September,  1894,  to 
September,  1899.  There  is  no  evidence  that, 
when  Hicks  executed  tbe  mortgage  to  Mrs. 
McMeekin,  she  had  any  actual  notice  of  any 
interest  of  Mrs.  Roderick  In  the  property.  But 
It  Is  claimed  by  tbe  latter  that  she  was  bi 
the  open,  notorious,  and  adverse  possession 
of  the  premises  when  Mrs.  McMeekin  took 
her  mortgage,  and  that  such  possession  op- 
erated as  constructive  notice  to  Mrs.  Mc- 
Meekin, and  put  her  upon  Inquiry  as  to  the 
rights  of  Mrs.  Roderick.  Substantially  the 
only  question  in  the  case  of  any  importance  is 
whether  the  possession  claimed  to  have  been 
held  by  Mrs.  Roderick  operated  as  notice  to 
the  mortgagee,  or  in  such  a  way  as  to  put  tbe 
mortgagee  upon  Inquiry. 

In  the  first  place,  It  may  be  well  to  consider 
the  nature  of  tbe  claim  to  the  property,  or 
the  interest  in  the  property,  as  set  up  by  Mrs. 
Roderick.  It  is  not  altogether  clear  to  our 
minds  that  she  really  had  such  an  Interest 
as  she  claims  to  have  had.  Tbe  plaintiff  in 
error,  Mrs.  Roderick,  was  the  sister  of  How- 
ard H.  Hicks,  who  was  a  widower  and  lived 
with  his  sister.  Mrs.  Roderick  lived  in  a 
house  in  South  Belvldere,  the  title  to  which 
stood  In  her  or  her  husband.  Her  testimony, 
as  first  given  In  the  case,  shows  conclusively 
that  her  brother  Howard  H.  Hicks  lived  with 
her  in  this  bouse  in  South  Belvldere,  and  was 
a  member  of  her  family,  and  that  be  continued 
to  be  a  member  of  her  family  up  to  the  time 
the  house  was  erected  upon  the  premises  here 
In  controversy.  It  is  true  that  when  testify- 
ing a  second  time,  some  two  months  after  her 
first  testimony  was  given,  she  sought  to  quali- 
fy, If  not  deny,  her  statements  upon  this  sub- 
ject, but  the  balance  of  the  testimony  is  in 
favor  of  the  contention  that  her  brother  was 
and  continued  to  be  a  member  of  her  house- 
bold.  She  says  that  on  February  20,  1893,  the 
premises  in  question,  being  in  North  Belvldere, 
and  which  were  then  vacant,  were  sold  to  her 
by  her  brother,  and  that  a  contract  in  writing 
was  executed,  embodying  the  terms  of  such 
sale.  The  terms,  according  to  b&c  evidence, 
were  these:  That  she  should  deed  to  her 
brother  tbe  house  In  which  she  lived  In  South 
Belvldere,  subject  to  two  mortgages  thereon, 
one  for  $500,  and  the  other  for  $150,  making 
$650  in  all,  and  that  she  should  allow  her 
brother  to  retain  $600,  claimed  to  have  been 
her  share  in  her  deceased  mother's  estate, 
and  claimed  to  be  in  the  hands  of  her  brother 
as  administrator  of  that  estate.  Her  claim  is 
that  her  equity  in  the  house  In  South  Bel- 
vldere was  worth  $700.  In  return  for  the 
$600,  and  for  a  deed  of  the  South  Belvldere 
house,  subject  to  the  mortgages  aforesaid,  her 
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brotber  Howard  H.  Hicks  was  to  deed  to  her 
the  lot  here  In  controversy,  after  having  erect- 
ed a  house  upon  the  same,  and  that  she  was  to 
receive  the  deed  when  the  house  should  b6 
completed.  Her  brother,  it  is  conceded,  never 
did  execute  to  her  a  deed  of  the  premises  here 
in  controve4«y.  The  alleged  contract  of  Feb- 
ruary 20,  1893,  between  herself  and  her  broth- 
er, was  not  produced.  He  is  unable  to  say 
whether  there  was  any  contract  In  writhig 
or  not,  and,  if  there  was,  she  was  unable  to 
find  it 

Whether  or  not  $600  were  coming  to  plain- 
tiff in  error  from  her  mother's  estate  Is  a  mat- 
ter left  somewhat  In  doubt  by  the  testimony. 
No  papers  or  records  are  produced  to  show  that 
Howard  H.  Hicks  was  ever  appointed  adminis- 
trator of  his  mother's  estate,  or  that  he  ever 
settled  with  such  estate,  or  that  he  ever  had 
any  money  belonging  to  such  estate.  It  Is  said 
tliat  the  mother  lived  in  Arkansas,  and  there 
owned  a  plantation,  and  that  this  plantation 
was  sold;  but  Mrs.  Roderick,  who  must  have 
been  one  of  the  heirs,  does  not  remember  that 
she  made  any  deed  of  the  plantation;  nor  does 
it  appear  what  the  plantation  was  worth.  At 
one  tlme'in  her  testimony,  Mrs.  Roderick  says 
that  her  mother's  estate  was  worth  $2,000,. 
and  at  another  time  that  it  was  worth  $3,000, 
and  that  there  were  seven  heirs— herself  and 
six  brothers.  One  of  her  brothers  testifies 
that  the  plantation  was  turned  over  to  the 
wife  of  a  deceased  brother,  and  did  not  belong 
to  tlie  mother  at  the  time  of  her  death.  If 
the  estate  was  only  worth  $2,000  or  $3,000,  it 
Is  difficult  to  understand  how  the  share  of  the 
plaintiff  in  error  amounted  to  $600.  But  she 
says  that  it  was  agreed  among  her  brothers 
that  she  should  have  $600  out  of  the  estate. 
She  says  that  her  brother  executed  to  her  a 
receipt  for  the  sum  of  $600,  which  was  to  his 
tiands,  but  she  was  unable  to  produce  the  re- 
ceipt, and  it  was  not  introduced  in  evidence. 

Even  if  it  be  admitted,  however,  that  she 
did  make  the  contract  in  question  with  her 
brother  for  the  conveyance  to  her  of  the 
property  here  in  controversy,  we  are  of  the 
opinion  that  her  possession  was  not  of  such 
a  character  as  to  operate  as  notice  to  Mrs. 
McMeekin,  or  to  put  her  upon  Inquhry.  The 
evidence  leaves  it  doubtful  when  the  house 
erected  upon  the  premises  in  question  was 
completed,  or  when  it  was  begun.  Plaintiff 
in  error  admits  that  it  was  a  part  of  the  con- 
tract that  her  brother  was  to  build  a  house 
for  her  upon  the  lot  in  question.  The  testi- 
mony tends  to  show  that,  Just  before  or  aI)out 
the  time  when  the  erection  of  this  house 
was  begun,  the  platotiff  in  error  and  her  son 
and  her  husband  were  upon  the  lot,  and  set 
out  some  shrubbery,  and  set  the  stakes  for 
a  cellar.  But  the  evidence  is  quite  clear  that 
Howard  H.  Hicks  built  the  house  upon  the 
lot  in  controversy.  He  employed  the  con- 
tractor and  other  workmen  who  erected  the 
house,  and  paid  them,  and  was  in  possession 
of  the  house  up  to  the  time  of  its  completion. 
Plaintiff  in  error's  testimony,  as  originally 


given,  and  that  of  the  contractor,  was  that 
Howard  H.  Hicks,  her  brother,  made  the  bar- 
gain with  the  carpenters  for  building  the 
house;  that  he  made  the  bargains  for  the 
lumber;  that  he  made  the  bargain  for  dig- 
ging the  cdlar;  that  he  made  the  bargain 
for  the  stone  and  mason  work;  that  he  made 
the  bargain  for  all  of  the  work  that  was  per- 
formed In  the  buildbig  of  the  house.  She 
also  states  that  her  brother  Howard  paid 
the  workmen,  and  paid  for  the  erection  of 
the  house.  He  was  there  every  day,  and  talk- 
ed with  the  men  while  they  were  building 
the  house,  and  gave  instructions  In  regard 
to  the  erection  of  the  same,  although  he  per- 
mitted certain  changes  to  be  made  in  accord- 
ance with  suggestions  made  by  her.  The 
contractor  who  did  the  carpenter  work  states 
that  in  constructing  the  house  he  made  the 
contract  with  Howard  H.  Hicks;  tliat  Hicks 
furnished  him  the  plans  and  specifications, 
and  paid  him  for  his  work  and  materials; 
and  that  he  delivered  the  house  to  Hicks 
when  it  was  completed.  The  testimony  is 
quite  clear  that  Hicks  was  in  charge  of  the 
construction  of  the  house,  and  was  the  per- 
son to  whom  all  questions  tliat  arose  were 
ultimately  referred  to  be  decided.  The  evi- 
dence is  not  altogether  clear  Just  when  the 
house  was  completed.  The  mortgage  was 
finally  executed  on  September  4th,  and  record- 
ed on  September  5th,  and  it  is  not  proven 
that  the  house  left  the  possession  of  Howard 
H.  Hicks  before  the  mortgage  was  executed. 
A  man  named  Fred  J.  Evans  was  active  in 
obtaining  the  money  from  Mrs.  McMeekin 
for  Hicks,  in  order  to  build  the  house,  and 
to  him  various  installments  of  the  money 
were  paid  in  order  to  be  used  in  the  construc- 
tion of  the  house.  Mrs.  McMeekin  had  $900 
deposited  in  a  bank  in  Belvidere,  and  had  a 
certificate  of  deposit  for  the  same.  The  bank- 
er says  that  she  did  not  have  an  account  cur- 
rent. The  money  was  paid  out  as  the  con- 
struction of  the  house  proceeded,  and  certifi- 
cates of  deposit  for  various  amounts  were  is- 
sued by  the  bank,  payable  to  the  order  of 
Mrs.  McMeekin,  and  by  her  indorsed.  One 
of  these  certificates  of  deposit  is  in  evidence. 
It  is  for  the  sum  of  $245,  dated  September 
1,  1893,  and,  according  to  the  stamp  of  the 
bank  on  the  face  of  it,  was  paid  on  Septem- 
ber 4, 1893.  What  was  there  in  the  character 
of  the  possession  of  the  house  to  give  the 
mortgagee  any  notice  that  Howard  H.  Hicks 
was  not  the  owner  of  the  property?  The  tt- 
tie  of  record  stood  in  Hicks.  The  money  for 
the  erection  of  the  house  was  paid  to  Hicks. 
He  was  in  possession  of  the  house  in  person 
and  through  the  contractors  and  workmen 
employed  by  him,  and  was  present  upon  tiie 
premises  every  day,  superintending  the  con- 
struction of  the  house.  The  mortgagee  had 
a  right  to  suppose  not  only  that  he  was  the 
owner,  because  the  record  showed  him  to  be 
the  owner,  but  that  he  was  in  possession,  be- 
cause he  was  using  the  money  paid  to  him 
by  her  to  build  the  house.    If  it  be  a  fact  that 
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Hn.  Roderick  was  upon  the  premises,  Bet- 
ting out  shrubbery,  or  superintending  the 
construction  of  the  cellar,  or  cleaning  the 
windows,  her  possession,  as  indicated  by  such 
acts,  cannot  be  regarded  as  anything  more 
than  a  Joint  possession  with  her  brother. 
Possession,  to  be  notice,  must  be  not  only 
open  and  visible,  but  exclusive.  A  posses- 
sion which  is  held  Jointly  with  another  per- 
son is  not  such  a  possession  as  is  exclusive, 
or  operates  as  notice  or  to  excite  inquiry. 
Travers  v.  McBlvain.  181  111.  382,  55  N.  K. 
135;  Truesdale  v.  Ford,  37  m.  210;  Mason 
v.  Mullahy,  146  lU.  383,  84  N.  E.  36;  Harris 
V.  Mclntyre,  118  111.  275,  8  N.  E.  182;  Hoover 
T.  Bedmond,  15  111.  App.  427. 

We  do  DQt  regard  the  testimony  of  Hicks 
himself,  to  the  effect  that  he  was  not  the  own- 
er of  these  premises  at  the  time  when  he  ex- 
ecuted the  mortgage,  as  having  any  weight. 
He  represented  himself  to  be  the  owner  when 
he  executed  the  mortgage,  and  In  the  mort- 
gage he  states  that  he  mortgages  and  war- 
rants the  proi)erty  to  the  mortgagee.  By 
the  use  of  the  words  "and  warrants,"  the 
mortgage  executed  by  him  Is  to  be  construed 
as  if  full  covenants  of  seisin,  good  right  to 
convey,  against  incumbrances,  quiet  enjoy- 
ment, and  general  warranty  were  fully  writ- 
ten therein.  1  Starr  &  C.  Ann.  St.  1896  (2d 
Ed.)  p.  924;  section  11,  Conveyance  Act. 
Inasmuch  as,  by  the  terms  of  his  deed,  he 
said  that  he  had  title,  and  covenanted  to  de- 
fend and  make  it  good,  he  was  estopped  from 
denying  that  he  had  title  when  he  made  the 
mortgage.  Beasley  v.  Phillips,  20  Ind.  App. 
188,  50  N.  E.  488;  Dobbins  v.  Cruger,  108  111. 
188.  In  Dobbins  v.  Cruger,  supra,  we  said: 
"The  principle  Is,  a  warrantor  will  not  be 
permitted  to  assail  a  title  be  has  solemnly 
covenanted  to  maintain.  It  would  be  a  sole- 
cism to  say  a  party  may  destroy  that  which 
at  the  same  instant  he  must  uphold."  It  is 
well  settled  that,  "when  one  gives  a  mort- 
gage upon  land  to  secure  a  debt,  he  is  estop- 
ped by  the  recitals  in  his  contract  creating 
the  lien  from  denying  his  title  to  the  mort- 
gaged premises."  Hill  v.  O'Bryan,  104  Ga. 
143,  30  S.  E.  096;  Wagnon  v.  Pease,  104  Ga. 
436,  30  S.  E.  805.  In  Wagnon  v.  Pease,  supra, 
it  is  said:  "The  general  rule  is  that  a  mort- 
gagor is  estopped  from  setting  up,  In  resist- 
ance to  a  foreclosure  proceeding,  that  he  had 
no  right  or  title  to  the  mortgaged  premises." 

It  is  said,  however,  that  the  defendant  in 
error  McMeekln  had  notice  of  the  alleged  In- 
terest of  the  plaintiff  in  error,  because  Fred 
J.  Evans  was  her  agent,  and  he  had  such  no- 
tice. Leaving  for  the  present  the  question 
whether  Evans  waa  really  the  agent  of  Mrs. 
McMeekln,  It  may  be  well  to  inquire  what 
the  evidence  shows  as  to  any  notice  to 
Evans  of  the  interest  of  plaintiff  In  error  in 
the  premises.  Plaintiff  in  error,  the  first 
time  she  took  the  witness  stand,  testified 
that  she  Insured  the  property  in  1893  for  10 
year«  with  Fred  J.  Evans.  It  Is  said  that, 
inasmuch  as  he  insured  the  property  in  her 


name,  be  was  affected  with  notice  that  she 
claimed  to  own  it,  and  that,  when  subse- 
quently be  acted,  if  he  did  act,  for  Mrs.  Mc- 
Meekln, in  the  matter  of  lending  her  money, 
she  was  affected  with  the  notice  of  plaintiff 
in  error's  rights  which  is  said  to  have  been 
thus  previously  acquired  by  the  agent  of 
Mrs.  McMeekln.  At  a  subsequent  date  plain- 
tiff in  error  testified  that  she  did  not  know 
whether  she  had  ever  seen  Evans  about  the 
insurance  or  not  She  also  testified  at  an- 
other time  that  the  pr(^erty  had  been  insur- 
ed with  another  agent  than  Evans,  but  she 
was  unable  to  tell  when.  No  policy  of  insur- 
ance or  document  of  any  kind  was  produced 
to  prove  the  fact  that  the  property  had  been 
thus  insured  in  her  name.  On  the  contrary, 
an  insurance  policy  is  produced,  dated  Sep- 
tember 19,  1900,  showing  that  the  premises 
on  that  date  were  insured  In  the  name  of 
Howard  H.  Hicks  as  owner.  If  the  plaintiff 
in  error  had  obtained  Insurance  upon  the 
premises  for  10  years  from  1893,  the  10  years 
would  not  expire  until  1908;  and,  tills  being 
so,  it  is  dlfQcult  to  understand  why  the  prem- 
ises were  insured  in  the  name  of  her  brother 
Howard  H.  Hicks  In  1900,  before  the  10 
years  expired.  Even  if  it  were  true,  how- 
ever, that  Evans  did  have  notice  of  plaintiff 
in  error's  claim  to  the  ownership  of  the  prop- 
erty, for  the  reason  already  stated,  and  even 
if  It  be  true  that  he  afterwards  was  the 
agent  of  Mrs.  McMeekln  in  the  loaning  of 
her  money,  still  it  is  not  clear  that  his  knowl- 
edge thus  obtained  would  bind  Mrs.  Mc- 
Meekln. We  liave  held  that  "a  party  cannot 
be  charged'  with  notice  of  facts  within  the 
knowledge  of  his  attorney,  of  which  the  lat- 
ter acquired  knowledge  while  acting  as  the 
attorney  of  another  person."  McCormlck  v. 
Wheeler,  36  III.  114,  85  Am.  Dec.  .388;  Her- 
rlngton  v.  McCoUum,  73  111.  476.  We  are  in- 
clined to  think,  however,  that  the  evidence 
shows  tliat  Evans  was  rather  the  agent  of 
Hicks  to  procure  the  loan  .of  the  money,  than 
the  agent  of  Mrs.  McMeekin  to  lend  her 
money  for  her.  She  placed  her  money  in  the 
bank,  with  instructions  to  the  cashier  of  the 
bank  to  pay  it  out  to  Evans,  for  Hicks,  as 
the  building  progressed  t  and  she  gave  to  Elv- 
ans  certificates  of  deposit  in  small  amounts, 
Indorsed  to  Mm  by  her,  for  the  purpose  of 
enabling  him  to  obtain  the  money  from  the 
bank  for  Hicks.  The  testimony  of  the  con- 
tractor shows  that  the  building  was  turned 
over  to  Hicks  when  it  was  completed,  and 
his  testimony,  in  connection  with  the  docu- 
mentary evidence  In  the  record,  tenda  strong- 
ly to  show  that  the  building  was  not  com- 
pleted before  the  mortgage  was  executed. 
The  general  rule  is  that  the  knowledge  of  the 
agent  must  be  acquired  during  his  agency, 
and  in  the  course  of  the  same  transaction 
from  which  the  principal's  rights  and  liabil- 
ities arise,  In  order  to  affect  the  principal 
with  notice,  or,  in  other  words,  that,  where 
an  agent  has  acquired  information  before  the 
commencement  of  his  agency,  the  principal 


Digitized  by 


Google 


478 


68  NORTHEASTERN  REPORTER. 


(m. 


win  not  be  charged  with  constructive  notice 
thereof.  An  exception  to  this  rule  is  where 
the  intormatlou  obtained  by  the  agent  In  a 
former  transaction  Is  so  precise  and  definite 
that  it  Is  or  must  be  present  to  his  mind  and 
memory  while  engaged  In  the  second  trans- 
action. Snyder  v.  Partridge,  13S  111.  173,  29 
N.  B.  861,  32  Am.  St.  Rep.  130;  Burton  v. 
Perry,  146  111.  71,  34  N.  B.  60.  No  such  state 
of  facts  exists  here  as  would  tend  to  affect 
Mrs.  McMeekln  with  knowledge  acquired  by 
Erans  by  reason  of  the  circumstances  al- 
ready mentioned. 

It  is  furthermore  claimed  by  the  plaintiff 
in  error  that  the  court  erred  In  dismissing 
the  original  bill  filed  by  Isaac  Sandall  for 
the  foreclosure  of  the  second  mortgage  while 
the  cross-bill  of  the  plaintiff  In  error  was  on 
file.  The  statute  provides  that  "no  complain- 
ant shall  be  allowed  to  dismiss  his  bill  after 
a  cross-bill  has  been  filed  without  the  con- 
sent of  the  defendant"  Chancery  Act,  {  36; 
1  Starr  &  C.  Ann.  St.  1896  (2d  Ed.)  p.  584. 
By  the  express  terms  of  this  statute  the  com- 
plainant may  dismiss  his  bill  after  a  cross- 
bill has  been  filed,  if  the  defendant  consents 
thereto.  It  was  evidently  the  view  of  the 
trial  court  that  in  this  case  the  defendant 
and  cross-complainant  did  consent  to  snch 
dismissal  of  the  original  bill,  or  that  her  con- 
duct was  snch  as,  in  the  opinion  of  the  court, 
to  amount  to  a  consent  to  snch  dismissal. 
The  master  found  in  his  report,  as  a  matter 
of  fact,  that  Sandall  did  hot  claim  or  ask 
any  findings  or  report  of  any  right  to  any  re- 
lief in  the  case,  and  that  be  was  therefore 
not  entitled  to  any  relief,  and  recommended 
that  bis  bill  be  dismissed  for  want  of  equity, 
riaintiff  in  error  filed  no  objection  before  the 
master,  nor  any  exception  before  the  court, 
calling  in  question  this  finding  of  the  mas- 
ter's report.  Accordingly  the  court,  in  Its 
decree,  found  that  the  proceeding  should  be 
dismissed  wlthont  prejudice  to  Sandall,  and 
In  the  decree  used  these  words:  "To  which 
dismissal  no  objection  is  made."  Plaintiff 
In  error  was  silent  niwn  this  subject  when 
the  master's  report  came  In,  and  was  silent 
when  the  decree  of  the  court  was  entered, 
and  snch  silence  must  be  construed  as  giving 
consent.  Undoubtedly  it  is  not  required  by 
the  rules  of  chancery  practice  that  exceptions 
chould  be  taken  to  the  various  decisions  of 
the  court  made  in  the  progress  of  a  chancery 
cause.  Miller  v.  Whelan,  158  111.  544,  42  N. 
E.  59,  and  cases  there  cited;  Von  Tobel  v. 
Ostrander,  158  111.  499,  42  N.  E.  152.  But 
where  a  cause  is  referred  to  a  master  to  re- 
port the  proofs,  with  his  findings  thereon  and 
his  conclusions  therefrom,  and  the  jwrty  ap- 
pears by  counsel  and  takes  part  In  proceed- 
ings before  the  master  In  reference  to  the 
matters  referred  to  him,  without  objection 
thereto,  snch  party  ought  not  to  be  permitted 
to  raise  the  objection  for  the  first  time  in  this 
court.  "The  master'?  report  must  be  held 
conclusive  of  all  questions  covered  by  It,  not 
excepted  to."    Cheltenham  Improvement  Co. 


V.  Whitehead,  128  Hi.  2T9,  21  N.  E.  568; 
Whittemore  v.  Fisher,  132  111.  243,  24  N.  E. 
636;  Gehrke  v.  Gehrke,  190  111.  166,  60  N.  E. 
59.  Where,  on  a  reference  before  a  master, 
both  parties  treat  a  matter  as  one  upon 
which  the  master  has  the  power  to  pass,  they 
mnst  both  be  held  to  have  voluntarily  sub- 
mitted such  question  to  the  master;  and, 
where  no  objection  to  the  finding  of  the  mas- 
ter in  relation  thereto  is  made  before  him  or 
before  the  trial  court,  it  is  too  late  to  make 
It  in  this  court  Gehrke  ▼.  Gehiice,  supra, 
and  cases  there  cited. 

We  find  no  error  in  the  record  snflicient  to 
Justify  us  in  reversing  the  decree.  Accord- 
ingly the  decree  of  the  circuit  court  is  affirm- 
ed.   Decree  affirmed. 


(3M  III.  58) 
SEITZINGBR  t.  MODERN  WOODMEN  OF 
AMERICA. 

(Supreme  Court  of  IIIIdoIs.    Oct  26,  1903.) 

UFB  INSTJRANCB— INSANITY— SUICIDE— DEATH 
BY  HIS  OWN  HAND. 
1.  Where  a  certificate  of  membership  in  a 
beneficial  society  provided  that  If  any  member 
should,  within  three  years  after  boroming  a 
member,  "die  by  his  own  hand,  whether  sane 
or  insane,"  his  certificate  should  become  void, 
there  could  be  no  recovery  on  the  certificate  of 
a  member  who  committed  suicide  within  the 
time  limited,  tboaeh  be  was  wholly  insane,  and 
incapable  of  formmg  an  intention  of  talung  his 
own  life. 

Appeal  from  Appellate  Court,  Fourth  Dis- 
trict 

Action  by  Emma  Seltzlnger  against  the 
Modem  Woodmen  of '  America.  From  a 
Judgment  of  the  Appellate  Court  (106  III. 
App.  449)  affirming  a  Judgment  for  defend- 
ant, plaintiff  appeals.    Affirmed. 

This  la  an  appeal  from  a  Judgment  of  the 
Appellate  Court  for  the  Fourth  District  af- 
firming a  Judgment  of  the  circuit  court  of 
White  county.  Appellant  filed  her  declara- 
tion in  assumpsit  against  appellee,  the  Mod- 
em Woodmen  of  America,  on  a  certificate 
of  membership  In  that  order  dated  January 
19,  1901,  and  Issued  to  Eli  B.  Seltzlnger,  her 
husband,  for  the  benefit  of  herself  and  chil- 
dren. The  declaration  is  in  the  usual  form, 
setting  up  the  certificate  in  heec  verba,  and 
averring  that  the  insured  departed  this  life 
on  the  11th  day  of  November,  1901.  To  the 
declaration  appellee  filed  two  special  pleas. 
The  first  special  plea  avers  that  In  and  by 
the  application  for  membership  and  by  the 
benefit  certificate  Issued  to  the  insured  "it 
was  stipulated  and  agreed  by  and  between 
the  said  Eli  B.  Seltzlnger  and  the  said  Mod- 
em Woodmen  of  America  that  the  said  so- 
ciety or  order  did  not  Indemnify  against 
death  from  suicide,  whether  sane  or  insane; 
and  if  the  said  Ell  B.  Seltzlnger  should,  with- 
in three  years  after  l>ecomIng  a  beneficial 
member  of  said  society,  die  by  his  own  hand. 


ms.' 
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whether  sane  or  Insane,  said  cerdflcate 
should  become  null  and  void  and  of  no  ef- 
fect," and  that  said  EU  B.  Seitzlnger  did, 
within  three  years  after  becoming  a  ben- 
eficial member,  commit  suicide,  and  die  by 
his  own  hand.  The  second  special  plea  avers 
ttiat  the  insured  was  subject  to  all  the  by- 
laws, rules,  and  regulations  of  the  order, 
and  that  at  the  time  he  became  a  member, 
and  at  the  time  of  his  death  there  was  in  full 
force  a  by-law  of  the  order  as  follows:  "If 
any  member  holding  a  benefit  certificate  here- 
tofore or  hereafter  Issued  by  this  society 
shall,  within  three  years  after  becoming  a 
beneficial  member  of  this  society,  die  by  his 
own  tiand,  whether  sane  or  Insane,  his  ben- 
efit certificate  sliall  become  null  and  void  by 
reason  of  such  act,  and  the  payments  there- 
on shall  be  absolutely  forfeited,"  and  that 
the  Insured  did  die  by  his  own  hand  within 
three  years  after  becoming  a  beneficial  mem- 
ber. Appellant  replied  that  Seitzlnger  at  the 
time  of  his  death  "was  wholly  Insane,  total- 
ly unconscious  of  the  manner  of  his  deatli, 
and  wholly  and  totally  incapable,  by  reason 
of  such  insanity,  of  forming  an  intention  of 
talcing  Ills  own  life,  and  did  not  at  the  time 
comprehend  or  understand  the  physical  na- 
ture and  result  of  his  act,  and  did  not  in- 
tend to  talce  his  life,  and  that  the  death  was 
not  the  result  of  any  intentional  act  of  his." 
Appellee  demurred  to  the  replication,  and 
the  circuit  and  Appellate  Courts  have  sus- 
tained the  demurrer,  and  to  reverse  that  rul- 
ing appellant  prosecutes  this  appeal. 

N.  C.  Balnum  and  C.  S.  Conger,  for  ap- 
pellant J.  W.  Wliite  and  Ross  Graham,  for 
appellee. 

WILKIN,  X  (after  stating  the  facts).  The 
question  Is  here  presented  whether  any  de- 
gree of  Insanity  whatever  will  Justify  a  re- 
covery upon  a  contract  of  life  insurance 
which  contains  a  clause  exempting  the  in- 
surer from  liability  In  case  the  Insured  "shall 
die  by  his  own  hand,  whether  sane  or  in- 
sane." The  pleadings  in  this  case  admit 
that  the  insured,  Eli  B.  Seitzlnger,  took  his 
own  life,  and  that  at  the  time  he  did  so  he 
was  wholly  Insane,  totally  unconscious  of  the 
manner  of  bis  death,  and  by  reason  of  his 
total  insanity  was  incapable  of  forming  ad 
intention  of  talcing  his  life,  and  did  not  com- 
prehend the  physical  nature  and  results  of 
his  act 

It  is  contended  by  appellant  that  the  Insur- 
er cannot  escape  liability  under  this  contract' 
when  such  a  condition  of  insanity  exists  as  Is 
admitted  In  this  case.  In  support  of  her  con- 
tention she  cites  the  cases  of  Grand  Lodge  I. 
O.  M.  A.  T.  WIetIng,  168  111.  408,  48  N.  K  59, 
61  Am.  St  Rep.  123,  Charter  Gale  Life  Ins. 
Co.  T.  Rodel,  95  V.  8.  232,  24  L.  Ed.  433, 
Manhattan  Life  Ins.  Co.  y.  Broughton,  109 
U.  8.  121,  3  Sup.  Ct  99,  27  L.  Ed.  878,  and 
other  like  cases.  These  cases  rest  mainly  up- 
on the  decision  of  the  Supreme  Court  of  the 


United  States  In  the  case  of  Mutual  Life  Ins. 
Co.  V.  Terry,  15  Wall.  580,  21  L.  Ed.  236- 
a  suit  on  a  policy  in  which  the  condition  was 
that  If  the  insured  shall  "die  by  his  own  hand," 
the  policy  should  be  void,  and  in  which  that 
coiurt  said:  "We  hold  the  rule  on  the  quesOon 
before  us  to  be  this:  If  the  assured,  being 
In  the  possession  of  his  ordinary  reasoning 
faculties,  from  anger,  pride,  Jealousy,  or  a  de- 
sh-e  to  escape  from  the  Ills  of  life  Intentional- 
ly takes  his  own  life,  the  proviso  attaches,  and 
1  there  can  be  no  recovery.  If  the  death  is  caus- 
i  ed  by  the  voluntary  act  of  the  assured,  he 
i  knowing  and  intending  that  his  death  shall 
i  be  the  result  of  the  act  but  when  bis  reason- 
j  ing  faculties  are  so  far  impaired  that  he  is 
not  able  to  understand  the  moral  character, 
the  general  nature,  consequences,  and  effects 
of  the  act  he  is  about  to  commit  or  when  he 
Is  Impelled  thereto  by  an  Insane  Impulse  which 
he  has  not  the  power  to  resist,  such  death  is 
not  within  the  contemplation  of  the  parties, 
and  the  Insurer  Is  liable."  Conceding  that 
to  be  the  rule  in  the  class  of  cases  cited  by  ap- 
pellant, we  think  the  case  at  bar  is  clearly 
distinguishable  from  each  ol  them,  in  none  of 
which  does  the  "sane  or  insane"  clause  ap- 
pear in  tlie  contracts  of  Insurance.  In  the 
case  of  Bigelow  v.  Berkshire  Life  Ins.  Co.,  93 
C.  S.  284,  23  L.  Ed.  918,  which  Is  quoted  from 
by  the  appellant  but  not  cited  in  her  brief, 
wherein  the  policy  contained  a  provision  for 
a  different  settlement  in  case  the  insured 
"should  die  by  suicide,  sane  or  Insane,"  the 
court  held  that  the  pleadings  did  not  aver  such 
a  case  of  insanity  as  that  the  Insured  did  not 
comprehend  the  physical  nature  and  conse- 
quences of  his  act.  In  discussing  the  "sane 
or  insane"  clause  In  that  policy  the  court  said: 
"It  is  unnecessary  to  discuss  the  various  phases 
of  insanity  in  order  to  see  whether  a  possible 
state  of  circumstances  might  not  arise  which 
would  defeat  the  condition.  It  will  be  time 
to  decide  that  question  wlien  such  a  case  is 
presented.  For  the  purposes  of  this  suit  It  is 
enough  to  say  that  the  policy  was  rendered 
void  if  the  insured  was  conscious  of  the  phy- 
sical nature  of  his  act"  We  have  not  been 
able  to  find  a  case  in  the  Supreme  Court  of 
the  United  States  Id  which  the  possible  state 
of  circumstances  referred  to  in  the  foregoing 
case  has  directly  arisen.  Policies  containing 
similar  provisions  to  that  of  the  one  here  sued 
on— that  is,  containing  the  sane  or  Insane 
clause— were  before  that  court  in  Traveler's 
Ins.  Co.  V.  McConkey,  127  U.  'S.  661,  8  Sup. 
Ct  1360,  32  L.  Ed.  308,  but  the  validity  or 
proper  construction  of  such  a  provision  was 
not  decided.  It  was,  however,  said  in  the 
opinion  of  the  court:  "If  he  [the  Insured]  com- 
mitted suicide,  then  the  law  was  for  the  com- 
pany, because  the  policy,  by  its  terms,  did  not 
extend  to  or  cover  self-destpuctlon,  whether 
the  insured  was  at  the  time  sane  or  insane." 
And  again,  in  Home  Benefit  Ass'n  v.  Sargent 
142  U.  S.  691,  12  Sup.  Ct  332,  35  L.  Ed.  1160, 
the  iMlicy  containing  a  provision  that  the  in- 
surer should  not  be  liable  if  the  Insured  died 
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"by  his  own  hand  or  act,  whether  voluntary 
or  involuntary,  sane  or  Insane,"  the  decision 
turned  mainly  on  the  competency  of  testimony, 
and  the  liability  of  the  defendant  upon  the 
contract  was  not  discussed  or  decided.  In 
the  still  later  case  of  Connecticut  Mutual  Life 
Ins.  Co.  of  Hartford  v.  Akens,  150  U.  S.  475, 
14  Sup.  Ct.  157,  37  L.  Ed.  11481.  the  condi- 
tion was,  "suicide,  the  self-destruction  of  the 
assured  In  any  form,  except  upon  proof  that 
the  same  Is  the  direct  result  of  disease  or  of 
accident  occurring  without  the  voluntary  act 
of  the  assured."  The  company  was  held  lia- 
ble notwithstanding  the  self-destruction  of  the 
insured,  on  the  doctrine  announced  In  Mutual 
Life  Ins.  Co.  V.  Terry,  15  Wall.  580,  21  L. 
Ed.  236,  the  court  sayhig  In  its  opinion:  "The 
clause  contains  no  such  significance  or  decisive 
words  as  'died  by  suicide,  sane  or  insane,'  as 
In  Bigelow  v.  Insurance  Co.,  93  U.  S.  284 
[23  L.  Ed.  918],  or  'by  suicide,  feloniously  or 
otherwise,  sane  or  insane,'  as  in  Insurance  Co. 
V.  McConkey,  127  U.  S.  661  [8  Sup.  Ot  1360, 
32  L.  Ed.  308]." 

Nor  has  the  question  raised  by  the  issues 
in  this  case  ever  been  passed  upon  by  this 
court.  In  the  late  case  of  Supreme  Lodge  Or- 
der of  Mutual  Protection  v.  Gelbke,  198  111. 
365,  64  N.  E.  1058,  the  contract  of  insurance 
sued  upon  contained  the  condition  that,  if  the 
death  of  the  insured  should  be  caused  by  or 
result  directly  or  indirectly  by  his  own  suicidal 
act,  sane  or  insane,  neither  he  nor  any  of  his 
beneficiaries  should  be  entitled  to  particiimte 
in  the  widows'  and  orphans'  protection  fund. 
But  the  defendant  company  treated  the  con- 
tract as  simply  providing  against  liability  in 
case  the  insured  should  commit  suicide,  and 
asked  the  trial  court  to  instruct  the  Jury 
that,  although  the  insured,  at  the  time  of  his 
death,  was  insane,  yet  that,  if  he  was  capable 
of  forming  an  intention,  and  if  he  did  inten- 
tionally commit  suicide,  the  plaintiff  could  not 
collect  more  than  the  amount  of  the  assess- 
ment, with  4  per  cent.  Interest  thereon  (which 
was  provided  for  hi  the  policy),  but  the  court 
changed  that  Instruction  so  as  to  make  it  read 
that  if  the  Insured  was,  at  the  time  of  his 
death,  insane,  but  the  Jury  believed  from  the 
evidence  that,  irrespective  of  such  insanity, 
he,  at  the  time  of  his  death,  "was  capable  of 
forming  a  rational  intent,  and  that  he  did  with 
rational  intent  commit  suicide,  then  the  plain- 
tiff in  tills  case  cannot  recover  any  greater 
sum  than  the  amount  of  assessments  paid, 
•  •  •  with  four  per  cent,  interest  thereon." 
The  modification  of  the  Instruction  was  held 
to  be,  error,  and  the  judgment  of  the  court 
below  reversed;  and  we  said  (page  370,  108 
111.,  and  page  1060,  64  N.  E.):  "The  changes 
in  the  instruction  required  the  formation  of  a 
rational  intent,  abrogating  the  agreement  of 
the  parties  that  the  act  should  exempt  the 
defendant  although  he  might  be  Insane.  A 
rational  intent  is  one  founded  on  reason,  as  a 
faculty  of  the  mind,  and  opposed  to  an  irra- 
tional purpose."  It  was  not  decided  in  that 
case  that  under  the  contract  of  insurance  there 


declared  upon  the  Insurer  might  not  insist 
upon  its  nonliability  upon  proof  that  the  insur- 
ed came  to  his  death  by  suicide,  even  though 
the  degree  of  hisanlty  was  such  that  he  was 
"wholly  insane,  totally  unconscious  of  the 
manner  of  his  death,  and  wholly  and  totally 
Incapable,  by  reason  of  such  insanity,  of  form- 
ing an  intention  of  taking  his  own  life,  and 
did  not  at  the  time  comprehend  or  understand 
the  physical  nature  and  result  of  his  act, 
and  did  not  Intend  to  take  his  life,"  as  was 
attempted  to  be  urged  by  the  plaintiff  in  tills 
case  under  the  replication. 

The  Appellate  Courts  for  the  Second, 
Third,  and  Fourth  Districts  have  In  •well- 
considered  opinions  held  such  provisions  as 
the  one  under  discussion  valid,  and  as  consti- 
tuting a  complete  defense  to  an  action  upon 
the  policy  where  the  insured  died  by  suicide, 
his  own  hand,  or  self-destruction,  though  in- 
sane, without  reference  to  the  degree  of  bis 
Insanity.  Supreme  Tent  Knights  of  Macca- 
bees V.  Hammers,  81  III.  App.  560;  Supreme 
Lodge  Knights  of  Pythias  v.  Clarke,  88  111. 
App.  COO;  Supreme  Court  of  Honor  v.  Pea- 
cock, 91  111.  App.  632;  Northwestern  Mutual 
Ins.  Co.  V.  Churchill,  105  111.  App.  159.  The 
case  of  Supreme  Lodge  Knights  of  Pythias 
V.  Clarke,  supra,  was  brought  by  appeal  to 
this  court^  and  the  judgment  of  the  Appel- 
late Court  was  reversed,  without  discussion 
as  to  the  merits,  because  that  court  had  fail- 
ed to  remand  the  case.  Clarke  v.  Supreme 
Jjo&gc  Knights  of  Pythias,  189  111.  639,  60  N. 
E.  S^.  There  seems  to  be  a  general  consen- 
sus of  opinion  in  the  several  courts  of  last 
resort  in  this  country  in  which  the  question 
has  arisen  that,  where  a  policy  contains  the 
condition  that,  if  the  Insured  dies  by  his  own 
hand,  commits  suicide,  self-destruction,  etc., 
"whether  sane  or  Insane,"  and  he  does  die 
by  his  own  act,  the  Insurer  is  not  liable;  tliat 
"the  word  'Insane'  implies  every  degree  of 
unsoundness  of  mind,  and  the  liability  of  the 
Insurer  is  not  affected  by  the  degree  of  In- 
sanity." The  case  of  De  Gogorza  v.  Insur- 
ance Co.,  65  N.  Y.  235,  Is  generally  cited  as 
the  leading  case  on  tibe  subject  Speaking 
of  the  condition  "sane  or  Insane,"  It  is  there 
said:  "We  have,  therefore,  only  to  consider 
the  interpretation  to  be  given  to  the  language 
of  the  contract  of  insurance,  for  no  question 
Is  made  but  that  it  was  fully  understood  and 
agreed  to  by  both  parties.  It  can  scarcely 
be  doubted  that  an  Insurer  of  the  life  of  a 
person  may,  by  apt  language,  guard  himself 
from  liability  for  all  disasters  if  -the  exemp- 
tion does  not  contravene  public  policy.  He 
may  provide  that  if  the  assured  shall  die  of 
the  smallpox,  or  any  other  specified  disease 
of  the  body,  he  would  not  be  liable;  and 
there  appears  to  be  no  reason  why  he  may 
not  guard  lilmself  against  liability  if  death 
results  from  any  disease  of  the  mind.  In- 
,  deed,  it  is  said  by  Rapallo,  J.,  in  Van  Zandt 
V.  Insurance  Co.,  55  N.  Y.  1C9  [14  Am.  Rep. 
215],  'that  no  rational  doubt  can  he  enter- 
tained that  a  condition  exempting  the  in- 
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anrer  from  liability  In  case  of  the  death  of 
the  assured  by  his  own  hand,  whether  sane 
or  insane,  would  be  valid  if  matnally  agreed 
Tilion  between  the  Insurer  and  the  insiu'ed'; 
and  then,  in  substance,  adds  that,  tf  nothing 
is  said  with  respect  to  insanity,  the  result 
is  that  a  party  does  not  'die  by  his  own 
hand'  If  his  death  happens  from  the  involun- 
tary act  of  a  madman.  This  view  of  the 
question  is  but  a  very  concise  and  accurate 
statement  of  the  law  as  announced  in  ca^s 
previously  adjudged.  •  •  •  xhe  word 
Insane'  or  'Insanity'  ordinarily  implied  ev- 
ery degree  of  the  unsoundness  of  mind;  and 
In  this  case  we  assume  that  the  assured  was 
In  the  very  last  degree  mad  or  insane,  so 
that  the  mere  act  of  self-destructioa  was 
wholly  Involuntary.  •  •  •  We  prefer  to 
base  our  decision  upon  the  groimd  that  the 
words  of  the  proviso  In  the  policy  before  us 
by  plain  rules  of  interpretatl<»i  exempt  the 
insurer  from  liability."  To  the  same  effect 
are  Sprulll  v.  Northwestern  Mutual  Ufa  Ins. 
Co.,  120  N.  C.  141,  27  a  B.  39,  dtlng  numer- 
ous cases;  Scarth  v.  Security  Mutual  Life 
Society,  75  Iowa,  346,  39  N.  W.  6-58;  Trltsch- 
ler  V.  Keystone  Mutual  Benefit  Ass'n,  180 
Pa.  205,  86  Atl.  784;  Sargeant  v.  National 
Life  Ins.  Co.,  189  Pa.  341,  41  Atl.  351;  Keefer 
T.  Modem  Woodmen  of  America  (Pa.)  52 
Atl.  164.  Other  cases  are  to  the  same  effect, 
and  we  have  found  none  to  the  contrary. 

In  the  recent  case  of  Clarke  v.  Equitable 
Life  Assurance  Society,  118  Fed.  374,  55  C. 
C.  A.  200,  the  Circuit  Court  of  Appeals  for 
tlie  Fourth  District  construed  the  condition, 
and  held  that  in  that  case  the  provision  "self- 
destruction,  sane  or  insane,"  was  a  risk  not 
assumed  by  the  society  In  the  contract  In 
that  case  the  evidence  showed  the  insured 
shot  himself  in  the  head  with  a  pistol. 
Flalntiffs,  in  their  replication  admitting  the 
shooting,  ■  averred  that  the  mind  of  the  as- 
sured "was  so  Impaired  and  affected  by  in- 
sanity that  he  was  not  conscious  of  the  physi- 
cal nature  and  consequences  of  the  act  be 
then  committed,  and  did  not  intend  to  cause 
his  death,  but  was  moved  to  commit  said  act 
by  Irresistible  impulse."  The  lower  court 
sustained  a  demmrer  to  the  r^llcatlon,  and 
the  Circuit  Court  of  Appeals  aflBnned  the 
Judgment.  In  its  opinion  by  Brawley,  Dis- 
trict Judge,  the  following  cogent  reasoning 
Is  used:  "If  it  was  an  open  question,  there 
Is  much  to  be  said  of  the  injustice  of  con- 
tracts of  this  nature,  for  a  person  ought  no 
more  to  be  held  responsible  for  the  loss  of 
his  life  when  taken  by  himself  under  the 
ravlngiB  of  delirium  or  impelled  by  the  hallo- 
dnations  of  melancholy  than  if  he  dies  from 
ordinary  disease  or  from  an  accident  But 
that  question  Is  not  before  us,  and  it  seems 
to  be.  well  settled  that  Insurance  companies 
may  avoid  altogether  this  class  of  risks,  and 
that,  being  at  liberty  to  stipulate  against 
hazardous  occupations,  unhealthy  climates, 
or  deaths  from  consomption  or  other  except- 
ed diseases,  they  may  also  contract  not  to 
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assume  a  risk  of  a  certain  mode  of  death; 
and  presumably  the  premiums  are  calculated 
on  the  elimination  of  that  risk.  If  the  as- 
sured is  informed  in  apt  words  of  the  extent 
of  the  limitation,  it  is  not  perceived  that 
there  is  any  good  reason  why  such  contract 
should  not  be  governed  by  the 'same  rules  of 
Interpretation  as  control  courts  in  all  other 
cases  of  contract,  and  why  plain  and  unam- 
biguous words  should  be  frittered  away  l^ 
casuistry  and  refinement."  The  opinion  then 
takes  up  a  discussion  of  the  cases  of  Mutual 
Life  Ins.  Co.  v.  Tterry,  supra,  BIgelow  v. 
Berkshire  Life  Ins.  Co.,  supra,  and  other  sim- 
ilar cases,  and  continues:  "It  will  be  ob- 
served that  the  proviso  under  consideration 
contains  no  words  limiting  its  operation  to 
intentional  suicide.  The  company  contract- 
ed that  It  would  not  assume  the  risk  of  self- 
destruction,  sane  or  insane.  The  contention 
of  appellant  is  that  self-destruction  avoids 
the  policy  if  the  insured  lacked  the  intelli- 
gence to  know  that  his  act  was  wrong,  but 
that  it  is  not  avoided  if  he  did  not  under- 
stand the  physical  nature  of  his  act  To  sus- 
tain such  a  contention  would  require  us 
to  believe  that  the  deceased  shot  himself 
through  the  head  because  he  did  not  know- 
that  it  would  kill  him.  Instead  of  giving  to 
the  words  of  the  proviso  the  plain  meaning 
for  which  they  were  manifestly  Intended — 
that  the  Insurer  intended  to  guard  Itself  from 
liability  if  the  insured  came  to  his  death 
from  any  physical  movement  of  his  own, 
whether  sane  or  Insane— we  would  lose  our- 
selves hi  the  consideration  of  the  different 
phases  of  insanity,  be  compelled  to  split  it 
into  degrees,  and  to  hold  that,  if  he  was  so 
entirely  Insane  as  not  to  understand  the 
physical  consequences  of  his  act  the  proviso 
would  be  avoided,  while  a  leaser  degree  of 
Insanity  would  make  the  company  liable." 

In  the  case  at  bar  the  replication  confesses 
the  cause  of  death,  and  seeks  to  avoid  the 
condition  In  the  contract  by  setting  up  the 
insanity  of  the  insured.  It  is  not  denied  that 
an  insurance  company  may  contract  to  avoid 
liability  If  death  results  from  any  disease  of 
the  mind,  just  as  It  may  if  death  results 
from  any  specified  bodily  disease.  If  the  con- 
tract Is  embodied  in  apt  language.  Nothing 
can  be  clearer  than  that  the  words  "sane  or 
insane"  were  introduced  in  the  certificate  by 
the  Insurer  for  the  purpose  of  excepting  from 
its  operation  any  self-destruction,  whether 
the  insured  was  of  sound  mind  or  in  a  state 
of  insanity.  There  Is  no  qualification  of  the 
varying  degrees  of  Insanity,  but  the  language 
is  simply  "sane  or  Insane."  These  words 
have  a  precise,  definite,  well-understood 
meaning.  No  reasonable  mind  could  be  mis- 
led by  them,  and  no  expansion  of  langiuage 
could  more  clearly  express  the  intention  of 
the  parties.  In  the  c<Mi8truction  of  ordinary 
words  In  a  contract  they  are  to  be  given  the 
meaning  which  they  convey  to  the  ordinary 
mind,  and  to  permit,  in  cases  of  this  kind, 
the  discussion  and  proof  and  a  differentiation 
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of  the  degrees  of  Insanity  would  be  to  do  vio- 
lence to  wordB  having  a  generally  accepted 
eJgnificauce,  and  to  do  that  which  the  par- 
ties themselves  never  contemplated.  By  the 
plain  rules  of  Interpretation  appellee  Is  ex- 
empt from  liability  under  this  contract 

This  view  is  In  harmony  with  that  of  the 
Appellate  Court,  expressed  In  its  opinion  by 
Crelghton,  J.,  and  its  judgment  will  accord- 
ingly be  affirmed.    Judgment  affirmed. 


(2M  ni.  266) 

DAVIS  V.  THORNLET  et  aL 
(Supreme  Court  of  lUinois.    Oct.  26,  1003.) 

CONTRACTS  —  MENTAL   CAPACITY  —  INTOXICA- 
TION—EVIDENCE;— SUFFICIENCY— INADE- 
QUACY OF  CONSIDERATION. 

1.  Evidence  on  a  petition  to  set  aside  an  or- 
der of  distribution  of  an  estate  under  agree- 
ment by  heirs  and  administrators  examined,  and 
kdd  sufficient  to  support  a  finding  that  petition- 
er was  not  incapable  of  entering  into  the  agree- 
ment by  reason  of  intoxication  and  mental  dis- 
ease. 

2.  The  payment  of  $5,370  for  an  inheritance 
valued  at  $25,000  was  not  so  grossly  inadequate 
as  to  create  a  conclusive  presumption  of  fraud, 
in  view  of  the  fact  that  other  heirs  claimed  the 
entire  estate  under  a  will  admitted  to  probate, 
and  that  litigation  had  been  instituted  which  if 
carried  on  would  cost  the  heir  one-half  of  what- 
ever he  recovered  in  attorney's  fees,  and  that 
the  attorney  of  the  heir  was  at  first  inclined  to 
the  view  that  the  share  of  the  heir  was  but 
one-fourth  of  $25,000. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict 

Proceedings  by  Thomas  Kershaw  against 
James  E.  Thornley  and  others  to  set  aside 
an  order  of  distribution  of  an  estate.  From 
a  Judgment  of  the  Appellate  Court  reversing 
a  Judgment  In  plaintiff's  favor,  his  adminis- 
trator, John  R.  Davis,  appeals.    Affirmed. 

Samuel  Thornley,  a  resident  of  Morgan 
county,  died  on  the  26th  day  of  March,  1901. 
A  win  executed  by  him  on  the  24th  day  of 
September,  1875,  was  produced  and  offered 
for  probate.  After  providing  for  the  pay- 
ment "of  all  just  debts  and  funeral  expen- 
ses," the  will,  save  the  attestation  and  sub- 
scription clauses,  was  as  follows: 

"First  Item.  I  give,  devise  and  beaneath 
to  my  brother  Hugo  Thornley,  his  heirs  and 
assigns,  all  the  moneys  of  which  I  am  now 
possessed  or  may  be  hereafter;  also  all  the 
goods  and  chattels,  and  Implements  of  hus- 
bandry and  farming  utensils,  of  which  I  am 
now  or  may  hereafter  be  possessed.  And 
lastly  I  do  nominate  and  appoint  Hugo 
Thornley  to  be  the  executor  of  this  my  last 
will  and  testament" 

Hugo  Thornley,  mentioned  as  the  devisee 
and  legatee  In  the  will,  a  brother  of  the  tes- 
tator, departed  this  life  some  two  years  prior 
to  the  death  of  the  testator.  The  testator 
left  surviving  him  neither  widow,  child,  chil- 
dren, nor  descendants  thereof,  or  living 
brother  or  sister.  He  left  as  his  only  heirs 
at  law  sixteen  nieces  and  nephews,  viz.,  the 
seven  appellees  herein,  being  the  children  of 


his  said  deceased  brother,  Hugo  Thornley; 
Thomas  Kershaw,  the  appellant's  Intestate, 
the  only  child  of  Ann  Kershaw,  a  deceased 
sister;  six  children  of  a  deceased  sister,  Bet- 
tie  Wood;  and  two  sons  of  another  deceased 
sister,  a  Mrs.  Waggoner.  After  a  contest  tbe 
win  was  admitted  to  probate  in  tbe  comity 
court  of  Morgan  county.  James  E.  Thornley 
and  E.  H.  Thornley  were  appointed  adminis- 
trators with  the  will  annexed.  They  acc^t- 
ed  the  trust,  qualified,  received  letters  of  ad- 
ministration, and  entered  upon  the  work  of 
administering  the  estate.  The  Kerdhaw, 
Wood,  and  Waggoner  heirs  entered  Into  con- 
tracts to  release  and  assign  all  of  their  in- 
terests In  and  to  the  property  and  estate  of 
every  kind  to  the  heirs  of  said  Hugo  Thorn- 
ley, deceased,  and  executed  the  necessary  in- 
struments to  carry  Into  effect  such  an  assign- 
ment. Some  months  afterward  Thomas  Ker- 
shaw filed  in  the  county  court  a  petition, 
In  which  he  set  up  that  the  sale  and  as- 
signment of  his  interest  for  $5,370  were  pro- 
cured at  a  time  when  he  was,  by  reason  of 
Intoxication  and  mental  disease^  incapable  of 
contracting,  and  that  appellees,  by  fraud  and 
deception  as  to  the  value  of  bis  interest  In 
the  estate,  procured  him  to  make  an  assign- 
ment of  the  same  to  them.  He  asked  that 
the  order  for  distribution  be  set  aside,  that 
he  be  permitted  to  file  objections  to  the  re- 
port of  the  administrators,  and  that  they  be 
ordered  to  pay  him  the  one-fourth  Interest 
inherited  by  him,  less  the  $5,370  already  paid. 
Answer  was  filed  to  the  petition  and  a  hear- 
ing had.  The  county  court  sustained  the 
prayer  of  the  petition,  and  ordered  that  on 
distribution  the  administrators  should  pay  to 
Kershaw  one-fourth  of  the  amount  to  be  dis- 
tributed, less  the  amount  of  $5,370  which 
he  had  received  from  the  appellees.  The 
cause  was  removed  to  the  circuit  court  of 
Morgan  county  by  appeal,  and  Was  again 
there  heard,  and  an  order  entered  In  affirm- 
ance of  the  judgment  which  had  been  entered 
in  the  county  court  In  probate  sitting.  By  a 
further  appeal  tbe  cause  came  into  tbe  Ap- 
pellate Court  for  the  Third  District,  where 
the  judgment  of  the  circuit  court  was  re- 
versed, and  the  cause  remanded  to  that  court, 
with  directions  to  dismiss  the  petition.  While 
tbe  cause  was  pending  In  tbe  Appellate 
Court,  the  death  of  the  petitioner,  Thomas 
Kershaw,  was  suggested,  and  John  R.  Davis, 
his  administrator,  was  substituted  as  a  party. 
This  is  an  appeal  prosecuted  by  the  admin- 
istrator from  the  judgment  of  the  Appellate 
Court 

John  A.  Bellattl,  for  appellant  Mills  & 
McClnre,  for  appellees. 

B06GS,  J.  (after  stating  the  facts).  We 
have  carefully  read  the  abstract  of  the  tes- 
timony heard  In  tbe  trial  court,  and  agree 
with  the  Appellate  Court  that  It  is  not  suffi- 
cient to  uphold  tbe  finding  that  Kershaw 
was,  at  the  time  of  the  execution  of  the  as- 
signment to  tbe  appellees,  mentally  incapable 
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of  executing  the  Instrument,  or  that  the  exe- 
cution thereof  yras  obtained  by  misrepre- 
sentations or  other  fraud.  Kersliaw  was  of 
the  age  of  about  52  years.  He  resided  in 
St  Louis,  Mo.,  and  Iiad  lived  there  for  near- 
ly 20  years.  He  was  the  father  of  fire  chil- 
dren, whose  mother  died  about  12  years  be- 
fore the  trial.  His  occupation  was  that  of  a 
"tucli  pointer."  The  work  of  a  tuck  pointer 
is  to  replace  mortar  in  the  mortar  joints  be- 
tween the  brick  or  stones  in  the  walls  of 
buildings,  chimneys,  smokestacks,  and  other 
structures.  It  appeared  that  he  had  in- 
dulged in  drinking  intoxicating  liquors  more 
or  less  during  the  greater  part  of  bis  life, 
and  that  at  times  be  drank  immoderately; 
but  it  did  not  appear  that  his  excesses  were 
such  as  to  prevent  him  from  continuing  the 
labor  of  his  calling,  though  he  was  thereby 
required  to  stand  and  move  about  on  scaf- 
folds or  supports  at  high  and  dangerous  ele- 
vations. The  proof  also  falls  far  short  of 
showing  that  be  was  In  any  degree  in- 
capacitated by  reason  of  intoxication  on  the 
day  when  be  contracted  to  dispose  of  his 
interest  in  the  estate  and  executed  the  in- 
strument to  effectuate  the  assignment  there- 
of to  the  appellees.  The  contention  seems 
rather  to  be  that  by  reason  of  long-continued 
and  excessive  indulgence  in  intoxicants  bis 
mental  faculties  had  become  permanently 
Impaired.  Witnesses  were  produced  who  ex- 
pressed opinions  to  that  effect,  but  cross- 
examination  developed  that  few,  if  any,  of 
these  witnesses  regarded  him  as  mentally 
wanting  in  power  to  transact  the  ordinary 
business  affairs  of  life,  though  some  thought 
him  so  incapacitated  during  temporary  pe- 
riods of  actual  Intoxication.  These  witness- 
es, except  his  son  and  daughter,  resided  in 
central  Illinois,  and  their  opportunities  to 
meet  with  him  and  observe  his  conduct  and 
habits  within  the  last  20  years  had  been 
slight  and  Infrequent.  That  he  was  rational 
and  competent  to  comprehend  and  transact 
business  affairs  was  testified  to  by  a  numbw 
of  witnesses,  among  others,  Joseph  Sctaiereck, 
whose  business  is  that  of  examining  titles 
as  an  employ^  of  the  Title  Guarantee  & 
Trust  Company  of  St  Louis;  John  C.  Gil- 
bert, superintendent  of  the  Morgan  Brass 
Foundry  Company  of  St.  Louis;  F.  M.  Wed- 
ding, a  grocer  in  St  Louis;  and  Frank  Nonn, 
a  grocer  and  saloon  keeper,  also  of  St  Louis. 
These  witnesses  were  all  residents  of  the  city 
of  St.  Louis,  knew  Kershaw,  met  him  fre- 
quently, had  social  and  business  relations 
fvith  him,  and  frequent  and  ample  oppor- 
tunity to  form  correct  opinions  as  to  his 
mental  condition.  Their  testimony  was  en- 
tirely Irreconcilable  with  the  contenton  that 
he  was  wanting  in  mental  power  to  under- 
stand and  transact  business  aftalrs.  Facts 
and  circumstances  disclosed  by  the  testimony 
of  a  number  of  other  witnesses  are  also  in- 
consistent with  that  view.  It  was  proven 
he  came  to  Jaclrsonville  for  the  purpose  of 
looking  after  his  interests  in  the  property  of 


his  deceased  uncle.  Others  of  the  nephews 
and  nieces  of  the  deceased  testator  who  had 
like  interest  with  himself  in  preventing  the 
entire  property  of  the  testator  from  passing 
to  the  Thomley  heirs,  the  appellees,  under 
the  will,  had  employed  counsel  to  resist  the 
admission  of  the  vrill  to  probate.  He  enter- 
ed Into  a  written  contract  with  the  same 
counsel  to  appear  for  him,  and  his  cause 
has  been  conducted  in  all  the  courts,  includ- 
ing this  hearing,  by  such  counsel  so  employed 
by  him.  The  legal  adviser  so  engaged  was 
of  the  opinion  that  as  Hugo  Thornley,  the 
legatee  and  devisee  in  the  will,  had  died 
prior  to  the  death  of  the  testator,  the  legacy 
and  devise  would  be  held  to  have  lapsed,  and 
the  estate  regarded  as  intestate,  but  express- 
ed to  the  petitioner  the  view  that  the  neph- 
ews and  nieces  of  the  testator  would  share 
the  estate  in  equal  parts,  share  and  share 
alike;  that  is,  the  heirs  of  the  testator  would 
take  per  capita  and  not  per  stirpes.  The 
petitioner,  though  imderstanding  the  legacy 
would  be  deemed  to  have  lapsed,  did  not 
accept  the  view  that  he  would  only  be  en- 
titled to  share  per  capita  and  receive  only  a 
one-sixteenth  part  of  the  estate,  but  insisted 
that  his'  mother,  if  alive,  would  have  inherit- 
ed an  undivided  one-fourth  interest  of  all  the 
property  of  which  the  testator  died  seised, 
and  that  be  was  entitled  to  stand  in  the 
shoes  of  his  mother  and  take  her  part  he 
being  her  only  heir.  Further  reflection  and 
investigation  convinced  his  counsel  that  this 
position  was  correct  Counsel  presented  ob- 
jections to  the  admission  of  the  will  to  pro- 
bate, and  a  hearing  of  such  objections  was 
had.  The  court  overruled  the  objections,  and 
the  will  was  admitted  to  probate.  This  was 
on  the  13th  day  of  May,  1901.  The  nephews 
and  nieces  of  the  testator  were  present,  ex- 
cept one,  who  resided  In  Texas,  and  after 
the  court  had  decided  to  admit  the  will  to 
probate  propositions  looking  toward  a  settle- 
ment or  compromise  of  the  contentions  in- 
volved In  the  litigation  were  advanced  and 
discussed  between  them.  The  heirs  of  Hugo 
Thornley  contended  the  legacy  and  devise 
were  valid,  and  Invested  the  title  and  right 
to  all  the  property  in  them.  No  settlement 
was,  however,  reached,  but  it  was  agreed 
that  the  parties  should  meet  at  Virginia,  in 
Cass  county,  on  the  2l8t  day  of  the  month 
to  adjust  their  contentions,  and,  if  possible, 
avoid  litigation.  The  petitioner  executed  a 
power  of  attorney  conferring  on  his  uncle, 
Thomas  Kershaw,  Sr.,  of  Jacksonville,  au- 
thority to  act  for  and  represent  him.  The 
petitioner  returned  to  St.  Louis.  It  was  aft- 
erwards rumored  that  the  attorney  in  fact 
for  the  petitioner  had  determined  not  to  at- 
tend the  meeting  of  the  parties  at  Virginia, 
and  E.  Hierman,  whose  wife  was  one  of  the 
nieces  of  the  testator,  and  Eli  Wood,  a  neph- 
ew of  the  testator,  were  so  Informed  by  said 
Thomas  Kershaw,  Sr.,  and,  understanding 
the  Thomley  heirs  were  disinclined  to  com- 
promise or  buy  out  a  portion  only  of  the 
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contestants  of  the  will,  went  to  St.  Louis  to 
urge  the  petitioner  to  be  present  at  Virginia, 
and  he  returned  with  them  on  the  day  fixed 
for  the  meeting.  The  petitioner  met  a  num- 
ber of  persons  at  Virginia  on  that  day  before 
he  entered  into  the  contract  to  assign  to  the 
Thornley  heirs  his  Interest  In  the  estate.  We 
think  the  testimony  of  these  persons,  togeth- 
er with  that  of  th?  petitioner  and  of  Wood 
and  Hierman,  established  beyond  doubt  that 
he  was  not  on  that  day  Incapacitated  by  rea- 
son of  Intoxication. 

It  appeared  from  the  testimony  of  the  peti- 
tioner, and  that  of  all  others  who  had^  any 
knowledge  of  the  facts,  that  the  petitioner 
demanded  the  amount  he  received,  and  that 
he  well  knew  that  it  was  for  all  of  his  inter- 
est In  the  property  of  the  estate,  and  that  he 
directed  the  banker  through  whom  the  pay- 
ment to  him  was  made  to  pay  him  ?3T0  In 
currency,  and  for  the  remainder  to  give  him 
a  bank  draft  for  $5,000.  He  was  paid  in 
this  manner,  and,  returning  to  St  Louis,  put 
his  money  in  the  bank.  He  made  gifts  of 
small  sums  to  his  two  chilaren,  and  told  his 
son  he  had  put  $3,000  of  the  amount  in  the 
bank,  and  it  was  not  to  be  touched.  Soon 
after,  he  took  his  son  and  his  daughter  with 
him  on  a  visit  to  another  sou,  who  lived  in 
Canada,  and  defrayed  the  expenses  of  the  par- 
ty In  the  greater  part  After  he  returned  to 
St.  Louis  he  engaged  In  business  as  a  saloon 
keeper  at  the  comer  of  Ninth  and  Palm 
streets,  and  conducted  the  saloon  in  his  own 
name  for  about  16  months,  and  was  engaged 
in  that  business  when  the  petition  was  filed 
herein.  A  few  days  before  he  appeared  as  a 
witness  he  gave  up  the  business.  Whether 
be  was  successful  or  why  be  withdrew  from 
the  saloon  business  was  not  disclosed  by  the 
testimony.  A  thorough  study  of  the  evidence 
leads  to  the  conviction  he  bad  full  and  com- 
plete comprehension  of  his  acts,  and  that  to 
hold  that  his  transactions  should  be  avoided 
on  the  plea  that  he  had  not  the  mental  power 
demanded  by  the  law  to  enable  him  to  bind 
himself  by  his  contracts  would  be  to  raise 
the  standard  of  contractual  capacity  to  such 
a  height  that  the  power  to  contract  would  be 
denied  to  a  very  large  class  who  have  here- 
tofore enjoyed  that  right  without  question. 

We  have  considered  the  argument  pressed 
with  much  force,  that  the  amount  paid  to  and 
accepted  by  the  petitioner  for  his  interest  in 
the  estate  was  so  grossly  inadequate  as  not 
only  to  indicate  lack  of  contractual  power, 
but  also  to  create  a  conclusive  presumption 
of  fraud.  It  is  said  the  estate  is  worth  $100,- 
000,  and  that  the  legacy  lapsed,  and  the  es- 
tate became  Intestate,  and  descended  to  the 
heirs  at  law  of  the  intestate  per  stirpes;  that 
the  mother  of  the  petitioner,  a  sister  of  the 
Intestate,  would,  had  she  been  living,  have 
become  entitled,  as  heir,  to  one-fourth  of  the 
entire  estate,  and  that  the  petitioner,  the 
only  heir  of  bis  mother,  Inherited  such  one- 
fourth,  or  $25,000;  that  he  disposed  of  it  for 
the   grossly    inadequate   sum   of   $5,370.    It 


seems  to  be  accepted  by  an  partleB  tiiat  tiie 
estate  will  prove  to  be  of  the  value  of  f  100,- 
000,  less,  of  course,  funeral  expenses,  costs 
of  administering,  etc.  The  situation  which 
presented  itself  to  the  petitioner  must  how- 
ever, be  kept  In  view.  The  owner  of  the  es- 
tate, in  his  lifetime,  had  executed  a  will  show- 
ing an  intention  to  bestow  the  entire  estate 
on  Hugo  Thornley.  An  effort  to  prevent  that 
will  from  being  admitted  to  probate  had 
failed.  The  heirs  of  Hugo  Thornley  were  in- 
sisting the  devise  operated  to  pass  the  whole 
estate  of  the  testator  to  them  under  a  proper 
construction  of  the  will,  and,  further,  that  if 
the  devise  to  their  father  had  lapsed  and  be- 
come Ineftectual,  the  property  would  descend 
to  all  the  heirs  at  law  of  the  testator,  share 
and  share  alike— that  la,  per  capita— which 
view,  if  true,  entitled  the  petitioner  to  but  a 
one-sixteenth  part  of  the  estate.  The  heirs 
of  Mrs.  Waggoner  and  Mrs.  Wood,  while  dif- 
fering with  the  Thornley  heirs  as  to  the  legal- 
ity of  the  devise  and  bequest.  Joined  them  in 
the  insistence  that  the  estate  would  descend 
to  all  the  heirs  of  the  testator  In  equal  parte. 
Oounsel  employed  by  the  petitioner  advised 
him  at  their  first  interview  that  the  estate 
would  descend  per  capita,  and  not  per  stir- 
pes, and  that  he  would  take  but  a  one-six- 
teenth part.  It  is  true  that  counsel  after- 
wards, on  reflection,  changed  his  view  on  this 
point,  and  so  advised  the  petitioner;  but  the 
will  had  been  admitted  to  probate  notwith- 
standing the  objection  urged  in  the  probate 
court  in  behalf  of  the  petitioner,  the  Wood 
heirs,  and  the  Waggoner  heirs  against  the 
probate  thereof,  that  the  only  devise  and  be- 
quest ther^n  had  lapsed  by  reason  of  the 
death  of  Hugo  Thornley  before  the  death  of 
the  testator.  A  compromise  suggested  by  a 
portion  of  the  heirs,  to  give  the  Thornley 
heirs  $9,000  and  then  divide  the  estate  into 
16  equal  parts,  had  been  rejected  by  the 
Thornley  heirs.  Other  efforts  toward  a  com- 
promise had  failed,  and  to  avoid  litigation 
another  meeting  of  the  heirs  bad  been  agreed 
upon.  Litigation  Involved  also  the  payment 
of  attorney's  fees  under  a  contract  which 
would  leave  the  petitioner  but  one-half  of 
whatever  should  be  recovered.  He  paid  but 
$500  attorney's  fees  out  of  the  amount  which 
he  received  on  the  settlement  of  his  claims. 
He  could  but  know  the  testator,  his  uncle, 
did  not  Intend  he  should  receive  any  part  of 
the  estate.  That  the  petitioner,  under  sucli 
circumstances,  on  the  day  fixed  by  the  heirs, 
accepted  $5,370  in  full  for  his  Interest  could 
not  be  declared  to  show  either  that  be  was 
lacking  in  mental  power,  or  the  amount  be 
deemed  so  grossly  inadequate  as  to  stamp 
the  transaction  as  fraudulent 

The  evidence  left  no  foundation  for  the 
charge  in  the  petition  that  the  Thornley  heh^ 
were  guilty  of  entering  into  a  conspiracy  to 
defraud  the  petitioner.  The  testimony  of  the 
petitioner  refuted  the  principal  charge  of 
fraud,  1.  e.,  that  he  was  plied  with  intoxicat- 
ing liquor  in  order  to  reudw  him  incapable 
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of  nnderstanding  what  he  was  doing.  It  la 
dear  he  was  not  kept  In  Ignorance  of  any 
material  fact  necessary  to  be  known  for  the 
proper  protection  of  his  interests,  nor  does  It 
appear  be  was  deceived  as  to  any  such  fact 
There  is  nothing  In  the  record  to  warrant  the 
conrt  in  declaring  the  Thomley  heirs  did  not 
In  good  faith  believe  the  legacy  bad  not  laps- 
ed, or  that  the  estate,  if  intestate,  would  not 
descend  to  them  In  equal  parts  with  the  peti- 
tioner. Counsel  representing  the  different 
parties  seem,  at  the  outset,  to  have  concurred 
bi  the  view  that  petitioner  could  in  any  event 
receive  no  more  than  a  one-sixteenth  portion, 
and  counsel  for  the  Thornley  heirs  still  in- 
giBt  that  such  is  the  true  rale  of  law  applica- 
ble to  the  contention,  and  In  this  court  pre- 
sent a  brief  In  support  of  that  view,  in  which 
they  have  collected,  with  much  labor  and  re- 
search, the  many  authorities  upon  which  they 
base  their  contention.  The  view  we  have 
taken  of  the  case  makes  it  unnecessary  we 
should  consider  and  determine  that  question, 
and  we  only  advert  to  it  for  the  reason  it 
bears  upon  the  question  which  we  do  decide 
in  the  case.  Courts  are  Inclined  to  favor 
amicable  adjustment  of  contested  claims  be- 
tween litigants,  and,  finding  that  neither  lack 
of  contractual  mental  power  nor  the  inter- 
vention of  fraud  entered  into  the  settlement 
h'ere  made,  our  conclusion  is,  as  w.as  that  of 
the  Appellate  Court,  that  it  should  stand. 

The  Judgment  of  the  Appellate  Court  !• 
therefore  affirmed.    Judgment  affirmed. 


OM  ni.  m 

OITS  TRUST,  SAFE  DEPOSIT  &  8URBTI 
CO.  OF  PHILADELPHIA  v.  LEE. 

(Supreme  Court  of  lUioois.    Oct.  26,  1903.) 

BMPLOTft— BOND— CONSTRUCTION— LIABIUTT— 

APPLICATION— RBPRKSBNTATIONS. 

1.  In  an  application  to  a  bonding  company 
for  an  employe's  bond,  it  was  stated  in  answer 
to  the  question  as  to  the  salary  or  compensa- 
tion to  be  paid  the  applicant  that  he  was  to  re- 
ceive $85  per  month  as  salary  or  commission, 
while  in  fact  he  was  to  receive  $10  a  week,  the 
nse  of  a  flat  worth  $20  a  month,  and  2^  per 
cent,  commission  for  collecting  rents  amounting 
to  about  $1,000  per  month.  Held,  that  the  an- 
swer was  a  fair  statement  of  the  applicant's 
earnings,  and  was  not  evasive  or  fraudulent. 

2.  A  bonding  company  guarantied  an  owner 
against  loss  by  a  collector,  receiving  his  pay 
partly  in  commissions,  sustained  through '  "the 
dishonesty  or  any  act  of  fraud"  of  the  collector 
"amounting  to  larceny  or  embezzlement."  SeU, 
that  the  company  was  liable  for  a  conversion  of 
rent  by  the  collector,  though  this  did  not  amount 
to  larceny  or  embezzlement,  as  the  words 
"amounting  to  *  *  *  embezzlement,"  did 
not  qoali^  the  word  "dishonesty." 

Appeal  from  A^ieUate  Court,  First  DU- 
ttlct 

Action  by  EMward  W.  Lee  against  the  City 
Trust,  Safe  Deposit  &  Security  Company  of 
Philadelphia.  From  a  ludgment  of  the  Ap- 
pellate Court  (107  III.  App.  263)  affirming  a 
Judgment  for  plalntUt,  defendant  appeals. 
Afflrxned* 


Louis  L.  Dent,  for  appellant  Rice  & 
O'Nell  (Walter  M.  Howland,  of  counsel),  for 
appellee. 

HAND,  0.  J.  This  la  an  appeal  from  a 
Judgment  of  the  Appellate  Court  for  the  First 
District  affirming  a  Judgment  of  the  superior 
court  of  Cook  county  in  favor  of  the  ap- 
pellee for  the  sum  of  $1,076  upon  a  bond  giv- 
en by  the  appellant  to  indemnify  the  ap- 
pellee from  loss  by  reason  of  the  dishonesty 
or  fraud,  amounting  to  larcenjr  or  embezzle- 
ment, of  Thomas  J.  Morrow,'  who  was  In  the 
employ  of  app^lee  as  a  collector.  It  ap- 
pears from  the  evidence  that  appellee  was 
the  owner  of  certain  buildings  located  In 
the  city  of  Chicago,  and  that  he  employed 
Morrow  to  collect  the  rents  thereon,  which 
amounted  to  about  $1,000  per  month,  for 
which  service  Morrow  was  to  receive  $10 
per  week  in  cash,  the  use  of  a  flat  in  which 
to  live,  worth  $20  per  month,  and  a  com- 
mission of  2^  per  cent  on  the  amount  of 
rent  collected.  The  application  for  the  bond 
was  in  writing,  and  stated  that  Morrow  was 
to  receive  as  salary  or  commissions  the  sum 
of  $8S  per  month,  and  provided  the  answers 
to  questions  contained  in  said  appllcatioa 
should  be  construed  as  warranties,  and  form 
the  basis  of  the  guaranty.  It  further  ap- 
pears that  Morrow  collected  and  failed  to 
turn  over  to  appellee  rents  to  the  amount 
of  the  Judgment  converted  the  same  to  bis 
own  use,  and  absconded,  and,  appellant  hav- 
ing failed  and  refused  to  indemnify  appellee^ 
this  suit  was  brought 

The  first  defense  interposed  by  appellant 
was  that  the  answer  contained  In  the  appli- 
cation as  to  the  compensation  which  Morrow 
was  to  receive  for  his  services  was  false,  and 
by  reason  thereof  there  could  be  no  recovery, 
and  It  requested  the  court  to  instruct  tho 
Jury  that  If  they  found  appellant  was  indu- 
ced to  sign  the  bond  by  reasbn  of  the  an- 
swer as  to  the  amount  of  salary  or  com- 
missions to  be  paid  Morrow,  that  such  an- 
swer was  false,  and  that  the  defendant  did 
not  imow  that  It  was  false  at  the  time  It 
issued  the  bond,  then  they  should  find  for 
the  defendant  This  the  court  refused  to  do. 
The  total  amount  of  Morrow's  compensation 
amounted  to  at  least  $85  per  month,  and  un- 
der the  answer  "$85  per  month"  to  the  ques- 
tion, "State  amount  of  salary  or  commission 
to  be  paid  the  applicant,"  the  compensation 
of  Morrow  might  have  been  properly  payable 
in  a  gross  sum  in  cash  or  all  as  commis- 
sions, and  the  answer  been  truthful.  The 
Information  sought  to  be  elldted  by  the  an- 
swer to  the  question  was  the  amount  of 
Morrow's  earnings,  and  the  answer  given 
was  a  fair  answer  to  the  question,  and  not 
evasive  or  fraudulent  We  think  the  In- 
structions were  properly  refused,  as  there 
was  no  evidence  In  the  record  upon  which 
to  base  them. 

The  loss  guarantied  was  that  sustained  by 
the  appellee  through  the  dishonesty  or  any 
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act  of  fraud  of  Morrow  amounting  to  larceny 
or  embezzlement,  and  It  is  argued  tbat  the 
conversion  of  the  rents  collected  by  Morrow 
did  not  amount  to  larceny  or  embezzlement, 
under  the  authority  of  McElroy  v.  People, 
202  lU.  473,  66  N.  E.  1058,  as  he  had  an  in- 
terest in  the  fimds  to  the  extent  of  his  com- 
missions; hence  it  is  said  there  could  be 
no  recovery  on  the  bond.  We  do  not  agree 
with  such  contention,  as  we  think  it  clear 
the  phrase,  "amounting  to  larceny  or  embez- 
zlement," does  not  qualify  the  word  "dishon- 
esty," and  that  the  appellant  is  liable  upon 
the  bond  for  any  financial  loss  sustained  by 
the  appellee  through  the  dishonesty  of  Mor- 
row, even  though  the  conversion  of  the  rents 
collected  by  him  to  his  own  use  would  not 
subject  him  to  an  indictment  and  conviction 
for  larceny  or  embezzlement.  It  is  apparent 
the  appellee,  by  the  bond,  sought  to  protect 
himself  from  financial  loss  from  the  dishon- 
esty of  Morrow,  even  though  the  act  by 
which  the  loss  was  occasioned  was  not  crim- 
inal. The  bond  was  prepared  by  the  appel- 
lant, and  under  a  well-settled  rule  of  con- 
struction will  be  most  strongly  construed 
against  it,  and  in  our  view  was  Intended 
to  protect  appellee  from  financial  loss  from 
Just  such  dishonest  acts  of  Morrow,  namely, 
the  failure  to  account  for  and  pay  over  rents 
collected,  as  the  proof  in  this  record  shows 
him  to  have  been  guilty  of,  and  the  fact  that 
he  could  not  be  convicted  of  larceny  or  em- 
bezzlement for  the  conversion  of  said  rents 
will  not  relieve  the  appellant  from  liability 
on  the  bond.  In  the  construction  of  written 
instruments  a  qualifying  phrase  is  to  be  con- 
fined to  the  last  antecedent  unless  there  is 
something  in  the  instrument  which  requires 
a  different  construction.  This  rule  has  been 
enforced  in  many  cases.  Zimmerman  v.  Wil- 
lard,  114  111.  364,  2  N.  E.  70;  Dearborn  v. 
Inhabitants  of  Brookline,  97  Mass.  46G;  Gush- 
ing V.  Worrick,  9  Gray,  382;  State  v.  Jemi- 
gan,  7  N.  C.  18. 

Finding  no  reversible  error  in  this  record, 
the  Judgment  of  the  Appellate  Court  will  be 
affirmed.    Judgment  aflirmed. 


(2»4  111.  275) 

PERKINS  v.   KNISELY. 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

REPLEVIN— CREDIBILITY    OP   WITNESS— IN- 
STRUCTIONS—REMARKS  BY   COURT 
—PREJUDICIAL  ERROR. 

1.  An  Instruction  that  if  the  jury  believed 
that  any  witness  had  testified  falsely  as  to  any 
material  matter  in  issue  the  jury  might  disre- 
gard the  whole  testimony  of  such  witness,  ex- 
cept so  far  as  he  was  corroborated,  etc.,  author- 
ized the  jury  to  disregard  the  testimony  of  the 
witness  if  he  testified  falsely,  without  requiring 
them  to  find  that  he  had  willfully  and  know- 
ingly sworn  falsely,  and  was  therefore  errone- 
ous. 

2.  Where  in  replevin  there  was  a  direct  con- 
flict in  the  testimony  of  plaintiff  and  that  of 
defendant's  witness  as  to  the  ownership  of  the 
property,  an  erroneous  instruction  as  to  the 
jury's  right  to  disregard  the  evidence  of  a  wit- 
ness who  might  have  testified  falsely  was  prej- 
udicial. 


3.  In  replevin,  on  plaintiff  introducing  a  bill 
of  sale  to  certain  property,  defendant's  attorney 
objected  to  the  same,  stating,  "It  is  a  manu- 
factured pi^e  of  paper,"  whereupon  plaintiff's 
attorney  moved  that  such  statement  be  stricken 
out,  and  the  court  said:  "I  presume  this  was 
manufactured.  Sustain  objection  to  it."  Held 
that,  since  the  jury  might  have  inferred  that 
the  court  agreed  that  the  bill  of  sale  was  manu- 
factured evidence,  the  remark  could  not  be  dis- 
regarded on  the  ground  that  it  was  jocular,  and 
intended  to  mean  only  that  the  paper  on  which 
the  instrument  was  written  was  manufactured. 

Eirror  t»  Appellate  Court,  First  District 
Action  by  Alonaon  D.  Perkins  against  John 
A.  Knisely.  From  a  Judgment  in  favor  of 
defendant,  afilrmed  by  the  Appellate  Court 
(102  111.  App.  602),  plaintiff  brings  error. 
Reversed. 

This  was  originally  an  action  of  replevin 
brought  on  September  21,  A.  D.  1899,  in  the 
superior  court  of  Cook  county,  by  the  plain- 
tiff in  error,  Alonson  D.  Perkins,  as  plamtiff, 
against  the  defendant  in  error,  John  A.  ICnise- 
ly,  as  defendant  Only  a  small  portion  of 
the  property  covered  by  the  writ  was  found 
by  the  sheriff,  and  thereupon  plaintiff  In 
error  filed  a  declaration  in  trover.  The  decla- 
ration in  the  case  was  for  the  recovery  of  the 
value  of  horses,  harness,  blankets,  livery 
suits,  signboards,  clocks,  reminders,  and  oth- 
er property  usually  used  in  a  livery  business. 
An  order  was  entered  that  the  goods  describ- 
ed in  the  writ  might  be  left  in  the  possessIcMi 
of  the  defendant  In  error,  Knisely,  on  condi- 
tion that  he  enter  Into  bond,  on  good  and 
sufidclent  security,  conditioned  on  the  paying 
of  any  judgment  which  might  be  rendered  in 
the  case  in  favor  of  the  plaintiff  in  error. 
This  bond  was  given.  The  defendant  below 
pleaded  the  general  issue,  and,  upon  the  is- 
sue thus  formed  by  the  declaration  In  trover 
and  the  plea  of  the  general  issue,  the  case 
was  tried.  There  was  a  verdict  in  favor  of 
the  defendant  below,  upon  which  judgment 
was  entered  In  favor  of  the  defendant  against 
the  plaintiff  for  costs.  A  writ  of  error  was 
prosecuted  to  the  Appellate  Court,  where  the 
judgment  of  the  court  below  was  affirmed. 
Plaintiff  In  error  now  prosecutes  the  present 
writ  of  error  for  the  purpose  of  reviewing  the 
Judgment  of  affirmance  so  entered  by  the  Ap- 
pellate Court 

On  May  20,  1898,  the  defendant  in  error 
conveyed  by  bill  of  sale  to  the  plaintiff  in 
error  the  property  with  which  the  livery  busi- 
ness was  conducted,  on  the  south  side  in  the 
city  of  Chicago;  and  thereupon,  on  May  20, 
1898,  plaintiff  In  error  executed  to  defendant 
In  error  a  chattel  mortgage  upon  the  property 
to  secure  purchase  money  notes  of  plaintiff 
in  error,  aggregating  $15,000.  Subsequently, 
on  January  12,  1899,  plaintiff  In  error  execut- 
ed a  bill  of  sale  of  the  property  to  the  Palace 
Stables  &  Acme  Storage  &  Van  Company,  a 
corporation  organized  under  the  laws  of  the 
state  of  Illiuols,  subject  to  said  mortgage  aad 
interest  thereon.  Some  of  the  property,  how- 
ever, embraced  in  the  last-mentioned  bill  of 
sale  Is  described  therein  as  being  free  and 
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clear  of  Incumbrance  of  any  kind.  On  Sep- 
tember 4,  1899,  a  bill  of  sale  appears  to  have 
been  executed  by  said  corporation  to  the 
plalntm  In  error,  bargaining  and  selling  to 
blm,  In  consideration  of  bis  services  to  said 
company,  some  of  the  property  connected 
with  the  livery  business. 

In  June,  1899,  defendant  in  error  took  pos- 
session of  the  property  described  in  the  chat- 
tel mortgage,  and  continued  the  Uvcry  busi- 
ness imtll  September  21, 1899,  when  the  pres- 
ent suit  was  Instituted. 

William  Eugene  Brown,  for  plalntUC  in  er- 
ror. Bulkley,  Gray  &  More,  for  defendant  in 
error. 

MAGRUDER,  J.  (after  stating  the  facts). 
Upon  the  trial  of  this  case  no  instructions 
were  asked  by,  or  given  for,  the  plaintiff  in 
error.  The  court  gave  five  instructions  at 
the  request  of  the  defendant  in  error.  Among 
the  instructions  so  given  for  the  defendant  in 
error  was  instruction  numbered  4,  as  follows, 
to  wit:  "The  court  instructs  the  Jury  that,  If 
they  believe  from  the  evidence  in  this  case 
that  any  witness  or  witnesses  has  or  have 
testified  falsely  as  to  any  material  matter 
in  issue  upon  the  trial  of  this  case,  then  the 
cotttt  Instructs  you,  as  a  matter  of  law,  that 
you  have  the  right  to  disregard  the  whole  of 
the  testimony  of  such  witness  or  witnesses, 
excepting  in  so  far  as  such  witness  or  wit- 
nesses may  or  have  been  corroborated  by  oth- 
er credible  evidence  or  facts  and  circumstan- 
ces proven  in  the  case."  This  instruction 
was  clearly  erroneous,  and,  in  view  of  the 
many  decisions  by  this  court  declaring  such 
an  instruction  to  be  erroneous,  it  may  be  said 
here,  as  it  was  said  In  Swan  v.  People,  98 
m.  610:  "In  the  face  of  these  decisions  It 
would  not  be  expected  such  an  Instruction 
would  have  been  asked."  The  defect  in  the 
instruction  is  that  it  allows  the  Jury  to  dis- 
regard the  testimony  of  a  witness  if  he  "tes- 
tified falsely,"  instead  of  requiring  the  Jury 
to  find  that  he  shall  have  willfully  and  know- 
ingly sworn  falsely. 

In  Chittenden  v.  Hvans,  41  111.  251,  we  said 
(page  253):  "It  Is  not  only  necessary  that  a 
witness  should  swear  falsely,  but  it  must  be 
knowingly  or  corruptly  false  in  some  mate- 
rial matter,  before  the  Jury  are  at  liberty  to 
disregard  the  testimony  of  the  witness  as  a 
matter  of  law.  If  a  witness  from  mistake, 
accident,  or  want  of  memory  should  make  a 
false  statement  without  any  corrupt  intention, 
it  would  not  follow  that  his  entire  evidence 
should  therefore  be  rejected  as  unworthy  of 
belief.  •  •  •  Again,  a  witness  might 
even  corruptly  swear  falsely  to  a  material 
fact,  and,  if  other  portions  of  his  evidence 
were  properly  corroborated  by  circumstances 
indicating  the  truth  of  such  testimony,  it 
would  not  necessarily  follow  that  all  of  his 
testimony  should  be  disregarded."  See,  also, 
United  States  Express  Oo.  t.  Hutchins,  68 
111.  44. 


In  Pope  T.  Dodson,  58  III.  860,  where  an 
instruction  told  the  Jury  that,  if  a  witness 
"has  sworn  falsely  In  any  material  state- 
ment," the  Jury  might  disregard  the  entire 
statement  of  the  witness,  except  so  far  as  it 
was  corroborated,  it  was  held  that  such  in- 
struction was  "palpably  erroneous."  And  it 
was  there  said  (page  365):  "A  witness  can- 
not be  discredited  simply  on  the  ground  of 
an  erroneous  statement;  it  is  only  where  the 
statements  of  a  witness  are  willfully  and  cor- 
ruptly false  in  regard  to  material  facts  that 
the  Jury  are  authorized  to  discredit  the  en- 
tire testimony.  The  most  candid  witness 
may  innocently  make  an  incorrect  statement, 
and  it  would  be  monstrous  to  hold  that  his 
entire  testimony,  for  that  reason,  should  be 
disregarded."  To  the  same  effect  are  the  fol- 
lowing cases:  Pollard  v.  People,  69  III.  148; 
GulUher  v.  People,  82  111.  145;  Brennan  v. 
People,  16  111.  611;  City  of  Chicago  v.  Smith, 
48  HI.  107;  Swan  v.  People,  98  111.  610; 
Pennsylvania  Co.  ▼.  Conlan,  101  111.  93;  Hoge 
v.  People,  117  ni.  35;  Otmer  v.  People,  76 
ni.  149. 

In  Swan  v.  People,  supra.  It  was  held  that 
an  instruction  was  erroneous  which  failed  to 
"Inform  the  Jury  that,  to  authorize  them  to 
reject  all  of  a  witness'  evidence,  he  must 
have  knowingly  and  intentionally  made  mis- 
statements as  to  some  material  point  In  the 
case."  In  Hoge  v.  People,  supra,  an  in- 
struction was  held  to  be  erroneous  which 
"omits  the  very  material  qualification  that 
the  false  testimony  shall  have  been  willful." 

The  fourth  instruction,  given  for  defendant 
in  error  upon  the  trial  below,  omits  the  very 
material  qualification  that  the  false  testi- 
mony as  to  material  matter  was  knowingly 
and  corruptly  or  willfully  false.  We  are  un- 
able to  see  that  the  plaintiff  in  error  was  not 
injured  by  the  giving  of  this  erroneous  in- 
struction. It  is  well  settled  that,  where  the 
evidence  is  conflicting,  the  Jury  should  be 
accurately  instructed.  This  rule  that,  where 
the  evidence  is  conflicting,  the  Jury  should 
be  accurately  Instructed,  has  been  applied 
to  cases,  like  the  case  at  bar;  where  a  given 
instruction  is  defective  for  the  reason  above 
stated,  as  will  be  seen  by  reference  to  the 
cases  of  Chittenden  v.  Evans,  supra,  and 
Swan  V.  People,  supra. 

In  the  case  at  bar  It  was  material  for  the 
plaintiff  in  error,  as  plaintiff  below,  to  show 
that  he  was  the  owner  of  the  property  In 
question.  It  is  well  settled  that  in  an  action 
of  replevin  a  plaintiff  must  recover  upon  the 
strength  of  his  own  title,  and,  where  his  title 
Is  denied,  the  burden  of  proof  Is  upon  htm 
to  show  a  general  or  special  property  In  the 
goods  themselves.  Pease  v.  Ditto,  189  111. 
466,  68  N.  E.  983,  and  cases  there  cited. 
Several  witnesses  were  produced  who  swore 
that  the  plaintiff  in  error  had  stated  to  them 
that  he  was  not  the  owner  of  the  property 
in  question.  Plaintiff  In  error  swore  that  he 
did  not  make  the  statements  which  were  at- 
tributed to  him  by  these  witnesses.    Here, 
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then,  was  a  direct  conflict  between  the  tes- 
timony of  plaintiff  In  error  and  the  testimony 
of  some  of  the  witnesses  of  defendant  In 
error  upon  the  question  of  the  ownership 
of  the  property.  In  this  conflict  of  the  tes- 
timony plaintiff  In  error  was  entitled  to  have 
the  jury  correctly  Instructed,  and  a  correct 
Instruction  would  have  required  them  to  find 
not  only  that  his  testimony  In  the  respect 
thus  Indicated  was  false,  but  that  It  was  wlU- 
ftUly  and  corruptly  and  Intentionally  false. 

In  addition  to  this,  the  plaintiff  In  error 
introduced  in  eyldence  the  bill  of  sale,  men- 
tioned In  the  statement  preceding  this  opin- 
ion, executed  by  the  Palace  Stables  &  Acme 
Storage  &  Van  Company  to  plaintiff  In  er^ 
ror,  which  bill  of  sale  was  marlied  "Exhibit 
IB."  In  reference  to  this  exhibit  the  record 
shows  as  follows:  PlalntifTs  attorney:  "We 
offer  Exhibit  15  in  evidence."  Defendanfa 
attorney:  "There  is  an  objection  to  this;  it 
Is  a  manufactured  piece  of  paper."  Plain- 
tifTs  attorney:  "I  move  that  statement  be 
stricken  out"  The  Court:  "I  presume  this 
was  manufactured.  Sustain  objection  to  it 
Plaintiff  excepts  to  the  ruling  of  the  court" 
As  we  understand  this  excerpt  from  the  rec- 
ord, the  attorney  for  the  defendant  below  ex- 
pressly charged  that  this  bill  of  sale,  when 
It  was  introduced  by  plaintiff  below,  was 
manufactured  evidence.  It  Is  said  that  tho 
remark  of  the  court  to  the  effect  that  he 
presumed  it  was  manufactured,  was  merely 
playful,  and  was  Intended  to  mean  only  that 
the  paper,  upon  which  the  instrument  was 
written,  was  a  manufactured  piece  of  paper. 
There  is  nothing  upon  the  face  of  the  record 
to  show  that  such  was  the  meaning  of  the 
remark  of  the  court  On  the  contrary,  the 
Jury  might  well  have  inferred,  when  the 
court  said,  "I  presume  this  was  manu- 
factured; sustain  objection  to  it,"  that  the 
court  agreed  with  counsel  for  defendant  be- 
low In  making  the  statement  that  the  docu- 
ment Introduced  was  manufactured  as  evi- 
dence. There  is  nothing  In  the  record  to 
sustain  the  charge  that  the  bill  of  sale  was 
manufactured  testimony,  and  hence  the  re- 
mark of  coimsel,  apparently  indorsed  by  the 
trial  court,  was  highly  improper,  and  the 
statement  should  have  been  stricken  out  in 
accordance  with  the  motion  of  defendants 
attorney.  In  view  of  the  discredit  thus 
thrown  upon  the  testimony  Introduced  by  the 
plaintiff  below,  there  was,  besides  the  con- 
flict In  the  testimony  already  noticed,  an  ad- 
ditional reason  why  the  instructions  given  to 
the  jury  shonld  have  been  correct  and  ac- 
curate as  to  the  law  of  the  case. 

Because  of  the  error  in  giving  the  fourth 
Instruction  given  for  the  defendant  below, 
the  judgments  of  the  Appellate  Court  and 
of  the  superior  court  of  Cook  county  are  re- 
versed, and  the  cause  Is  remanded  to  the 
latter  court  for  furtier  proceedings  in  ac- 
cordance with  the  views  herein  expressed. 

Reversed  and  remanded. 


(2M  lU.  4M) 

MILLER  et  aL  r.  RICH  «t  aL 
(Supreme  Court  of  Illinois.     Oct  26.  1903.) 

ADMINISTRATORS-PDRCHASB  OP  PROPERTT 
BBLONOINQ  TO  BSTATB—ACCOUNTINO— LIM- 
ITATIONS—COLOR   OF   TITLE— SUIT— TIMK    Of 

GOMMBNCBHflNT. 

1.  An  administrator  famished  his  son  money 
with  which  to  buy  up  outstanding  claims 
against  the  estate,  and  on  sale  of  real^  for  the 
pnrpose  of  paying  debts  the  administrator  an> 
nounced  that  the  property  was  to  be  sold  sub- 
ject to  the  claims  held  by  the  son.  The  prop- 
erty was  bought  by  the  son  at  less  than  its  r^ 
value,  and  paid  for  by  turning  over  the  purchas- 
ed claims  and  giving  a  note.  Later  the  son  sold 
the  property  to  his  mother,  receiving  therefor 
her  note,  which  he  turned  over  to  Ills  father  in 
settlement  of  the  money  borrowed  from  him  to 
buy  the  outstanding  claims  against  the  estate. 
The  mother  then  deeded  the  property  to  her 
husband,  the  administrator,  receiving  as  consid- 
eration  the  note  which  she  had  given  her  son. 
Beld.  that  the  transaction  was  in  fact  a  pur- 
chose  of  the  prop«ty  by  the  administrator,  and 
consequently  void. 

2.  VVbere  property  of  a  decedent's  estate,  sold 
for  the  purpose  of  paying  debts,  was  purchased 
at  the  administrator's  sale,  by  the  administra- 
tor's son,  with  money  furnished  by  the  father, 
and  the  property  was  afterwards  deeded  by  the 
son  to  his  mother,  and  by  her  to  her  husband, 
none  of  the  deeds  constituted  color  of  title  made 
in  good  faith  so  as  to  bring  the  case  within  the 
seven-year  statute  of  limitations, 

3.  A  docket  entry  recited  the  commencement 
of  a  suit,  giving  the  title  and  the  nature  of  the 
action,  stating  the  latter  to  be  a  bill  to  set  aside 
a  sale  by  an  administrator.  The  record  showed 
that  defendants  demurred  to  the  bill,  and  also 
filed  an  answer  within  a  few  months  after  the 
bill  was  filed,  and  an  amended  answer  about  a 
year  later.  Several  years  later  an  order  was 
entered  allowing  complainants  to  supply  lost 
papers.  Thereunder  a  copy  of  the  bill  was  filed, 
and  the  cause  was  finally  submitted  on  such 
supplied  bill  and  the  other  pleadings.  Held, 
that  the  suit  was  begun  at  w  time  the  first 
bill  was  filed,  and  not  at  the  time  of  the  filing 
of  the  supplied  hill. 

4.  Where  a  sale  made  b^  an  administrator  to 
himself  is  set  aside  on  bill  filed  by  the  heirs, 
the  administrator,  as  trustee,  is  entitled  to  have 
an  account  stated,  in  which  he  should  be  char- 
ged with  rents  and  profits  received  from  thfl 
property,  and  credited  with  moneys  paid  out  in 
discharge  of  valid  debts  against  the  estate,  and 
for  taxes  and  such  improvements  as  have  sub- 
stantially benefited  the  estate^ 

E^rror  to  Circuit  Court,  Union  Ckranty; 
Joseph  P.  Robarts,  Judge. 

Suit  by  William  I.  Miller  and  othen 
against  William  C.  Rich  and  others.  From  a 
decree  for  defendants,  plaintiffs  bring  error. 
Reversed. 

This  is  a  bin  In  chancer7  filed  by  the 
heirs  of  Isaac  Miller,  deceased,  to  set  aside 
a  deed  made  by  the  defendant  William  C. 
Rich,  Sr.,  as  administrator  of  the  estate  of 
said  Miller,  to  his  son.  Will  J.  Rich,  and  to 
set  aside  a  deed  made  by  said  Will  J.  Rich 
to  his  mother,  Mllly  C.  Rlcli,  and  to  set  aside 
the  deed  from  the  said  MiUy  C.  Rich  to  her 
husband,  William  O.  Rich,  Sr.,  the  original 
administrator  of  the  estate,  and  for  an  ac- 
counting between  the  complainants  and  de- 
fendants for  the  rents  and  profits.  The  bill 
was  answered  b;  the  three  defendants  b» 
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low,  and  upon  a  final  hearing  the  court  be- 
low found  the  equities  of  the  case  with  the 
defendants,  and  dismissed  the  bill  at  the 
cost  of  the  complainants,  to  which  exception 
was  taken  by  the  complainants.  The  pres- 
ent writ  of  error  is  sued  out  for  the  purpose 
of  reviewing  such  decree. 

The  original  bill  in  the  case  was  filed  on 
March  10,  1893,  and  the  original  answer 
thereto  was  filed  on  December  4,  1893,  and 
the  replication  to  that  answer  was  filed  on 
June  26,  18!M.  Subsequently,  upon  motion 
of  the  complainants,  leave  was  granted  to 
then^  to  supply  the  lost  papers,  and,  under  an 
order  of  court,  complainants  filed  a  copy  of 
the  original  bill,  which  was  lost. 

The  pleadings  and  proofs  show  substan- 
tially the  following  facts:  Isaac  Miller  died 
on  January  9,  1880,  leaving  Surelda  K  Mil- 
ler, his  widow,  and  the  following  children, 
to  wit:  Christina  Lewis,  Sarah  A.  Jamea, 
George  Miller,  Clarinda  E.  Smith,  Malinda 
Sides,  Joshua  Miller,  and  Easter  A.  Miller, 
afterwards  Easter  A.  Armstrong;  and  the 
following  grandchildren,  to  wit:  Robert  Col- 
lier and  Andrew  Collier,  children  of  a  de- 
ceased daughter,  named  Mary  Collier,  and 
"William  I.  Miller  and  John  Miller,  children 
of  a  deceased  son,  named  Alexander  Miller. 
After  Isaac  Miller's  death  his  son  George 
Miller  died,  leaving  a  daughter,  Easter  A. 
Miller,  and  after  his  death  Sarah  A.  James 
died,  leaving  two  children,  to  wit,  WiUlam 
James  and  George  James;  and  after  her 
father's  death  Christina  Lewis  died,  leaving 
a  son  named  William  Allen  Lewis;  and  on 
June  15,  1892,  Joshua  Miller,  the  son  of 
Isaac  Miller,  died  at  the  age  of  18  or  19  years. 

When  the  original  bill  was  filed  on  March 
10,  1893,  the  following  were  the  children  of 
Isaac  Miller,  deceased,  to  wit:  Easter  A. 
Armstrong,  Clarinda  E.  Smith,  and  Malinda 
Sides;  and  the  following  were  his  grand- 
children, to  wit:  William  I.  Miller,  John  Mil- 
ler, Easter  A.  Miller,  William  James,  George 
F.  James,  William  Allen  Lewis,  Robert  Col- 
lier, and  Andrew  Collier.  Four  of  these  chil- 
dren were  minors  when  the  original  bill  was 
filed,  and  sue  by  their  next  friends. 

At  the  time  of  his  death,  Isaac  Miller 
owned  360  acres  of  land  in  Union  county, 
where  he  lived,  described  as  follows:  The 
north  half  (or  the  northeast  quarter  and  the 
northwest  quarter)  of  section  11,  and  the 
southeast  quarter  of  the  southwest  quarter 
of  section  2,  all  In  township  12  south  range 
3,  west  of  third  principal  meridian,  in  Union 
county.  At  the  time  of  his  death  he  was 
the  head  of  a  family,  and  resided  upon  these 
premises  with  his  widow  and  three  of  his 
minor  children,  to  wit,  Clarinda  Miller,  after- 
wards Clarinda  Smith,  Easter  Adeline  Mil- 
ler, afterwards  Easter  A.  Armstrong,  and 
Joshua  Miller.  The  widow  and  the  three 
minor  children  last  named  lived  on  said 
premises  as  their  homestead  until  the  death 
of  the  widow  about  December  20,  1880.  The 
three  minor  children  were  living  on  the  land 


at  the  time  of  the  administrator's  sale  hi^re- 
inafter  mentioned,  which  took  place  on 
August  20,  1881.  The  homestead  of  the  min- 
ors was  not  ascertained  or  adjudicated  upon 
by  the  county  court,  nor  was  a  homestead 
ever  set  off  to  them  in  any  way.  The  pres- 
ent* bill  was  filed  March  10,  1893,  about  nine 
months  after  the  death  of  Joshua  Miller, 
who  died  on  June  15,  1892,  at  the  age  of  18 
or  19  years. 

Before  his  death,  Isaac  Miller  and  his  wife 
executed  a  mortgage  dated  August  18,  1879, 
upon  the  northwest  quarter  of  the  northeast 
quarter  of  said  section  11,  to  secure  a  note 
for  $426.47,  dated  August  18,  1879,  and  pay- 
able to  the  order  of  Seth  Tripp,  guardian; 
on  September  7,  1880,  the  note  for  $426.47 
was  assigned  by  Seth  Tripp,  guardian,  to  A. 
Polk  Jones. 

In  his  lifetime,  Isaac  Miller  and  his  wife 
executed  another  mortgage  in  1868,  or  In 
1878,  to  the  board  of  school  trustees  of  town- 
ship 12,  etc.,  to  secure  a  certain  note  made 
by  Isaac  Miller  for  $233  upon  the  north- 
east quarter  of  said  section  11.  There  was  a 
foreclosure  of  this  mortgage  and  a  decree  of 
sale  entered  on  September  6,  1879,  and  on 
January  31,  1880,  the  northeast  quarter  of 
section  11  was  sold  under  said  decree  by  the 
master  In  chancery  to  A.  Polk  Jones  for 
$110.41,  and  a  certificate  of  sale  was  Issued 
by  the  master  to  the  purchaser,  A.  Polk 
Jones,  bearing  date  January  31,  1880.  Spe- 
cial executions  were  issued  on  April  13  and 
May  20,  1881,  In  favor  of  certain  creditors, 
for  the  purpose  of  redeeming  from  said  mas- 
ter's sale,  and  under  said  executions  the 
northeast  quarter  of  said  section  11  was  sold 
by  the  sheriff  on  May  28,  1881,  to  William 
C.  Rich,  Sr..  for  $240,  and  a  certificate  of 
purchase  was  issued  to  him,  which  certificate 
of  purchase  he  subsequently  assigned  to  his 
son,  Will  J.  Rich.  Thereafter,  on  January  10, 
1882,  a  sheriff's  deed  was  issued  to  Will  J. 
Rich,  conveying  the  northeast  quarter  of  sec- 
tion 11,  which  sheriff's  deed  was  recorded 
on  January  28,  1882. 

On  the  23d  day  of  June,  1879,  and  in  the 
lifetime  of  Isaac  Miller,  all  of  said  360  acres, 
to  wit,  the  northeast  quarter  and  the  north- 
west quarter  of  said  section  11,  and  the 
southeast  quarter  of  the  southwest  quarter 
of  said  section  2,  were  sold  for  taxes  to  one 
Frank  J.  Hanners,  who  subsequently  as- 
signed his  certificate  of  purchase  to  said 
Will  J.  Rich,  and  on  January  28,  1882,  a  tax 
deed  was  issued  to  Will  J.  Rich,  conveying 
said  premises  to  him,  which  deed  was  re- 
corded on  March  8,  1882. 

Taylor  Dodd  and  R.  A.  Peery,  for  plaintiffs 
In  error.  Monroe  C.  Crawford  and  P.  B. 
Hlleman,  for  defendants  In  error. 

MAORUDER,  J.  (after  stating  the  facts). 
Isaac  Miller  died  on  January  8,  1880,  owning 
the  360  acres  of  land  here  In  controversy, 
and  William  C.  Rich,  Sr.,  was  appointed  ad- 
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ministrator  of  bis  estate  on  March  26,  1880. 
On  May  9,  1881,  William  C.  Rich,  Sr.,  ad- 
ministrator of  the  estate  of  Isaac  Miller,  de- 
ceased, filed  his  petition  in  the  county  court 
of  Union  county  for  the  sale  of  said  360 
acres  for  the  purpose  of  paying  the  debta  of 
the  estate.  The  petition  alleged  that  the 
claims  against  the  estate  probably  amounted 
In  the  aggregate  to  about  ?2,301.07,  including 
the  widow's  award;  that  the  amount  of  the 
personal  property,  as  appraised,  was  $3T6.80, 
which  was  taken  by  the  widow,  and  that  the 
amount  of  the  deficiency  was  probably  about 
$1,922.07.  The  testimony  tends  to  show  that 
the  figures  In  the  petition  were  Incorrect, 
and  that  the  claims  against  the  estate  were 
only  about  $1,401.43,  and  the  personal  assets 
were  about  $3^.36,  leaving  a  deficit,  outside 
of  the  cost  of  administration,  of  $1,066.07. 
On  July  19,  1881,  an  order  was  entered  di- 
recting a  sale  of  the  property  to  pay  the 
debts.  On  August  20,  1881,  the  administra- 
tor sold  all  the  property  at  public  sale  to  his 
son.  Win  J.  Rich,  for  the  sum  of  $215,  for 
which  amount  Will  J.  Rich  gave  his  promis- 
sory note  for  $215,  with  one  WlUard  as 
security,  payable  in  12  months,  drawing  6 
per  cent,  interest,  and  also  secured  by  a  mort- 
gage on  the  SCO  acres  sold  to  him.  At  the 
sale  the  administrator  stated  that  the  amount 
of  the  bid  must  be  so  much  over  and  above 
the  claims  against  the  estate  which  were 
held  by  his  son. 

On  December  23,  1880,  A.  Polk  Jones  as- 
signed to  Win  J.  Rich  the  note  for  $420.47, 
secured  by  mortgage  upon  the  property.  This 
no!"  was  held  by  Will  J.  Rich  at  the  time  of 
the  administrator's  sale  on  August  20,  1881. 
On  the  same  day,  December  23,  1880,  the 
master's  certificate  held  by  A.  Polk  Jones, 
and  Issued  to  him  as  purchaser  at  the  sale  of 
the  northeast  quarter  of  section  11  on  Jan- 
uary 31,  1880,  under  the  decree  of  September 
6,  1879,  was  assigned  by  Jones  to  Will  J. 
Rich.  When  the  administrator's  sale  took 
place  on  August  20,  1881,  Will  J.  Rich  held 
the  sheriff's  certificate  of  sale,  which  had 
been  assigned  to  him  by  his  father,  William 
C.  Rich,  Sr.,  who  purchased  the  property  at 
the  execution  sale  made  on  May  28,  1881, 
conveying  the  northeast  quarter  of  said  sec- 
tion 11.  When  the  administrator's  sale  was 
made  on  August  20,  1881,  Will  J.  Rich  also 
held,  by  assignment,  the  certificate  of  pur- 
chase, which  had  been  Issued  to  the  pur- 
chaser at  the  tax  sale,  and  upon  which  he 
subsequently  received  a  tax  deed  on  January 
28,  1882.  The  proof  tends  to  show  that  the 
amount  for  which  the  property  was  sold  at 
the  administrator's  sale  to  Will  J.  Rich  was 
$1,027.19.  This  amount  was  made  up  of  the 
$215  bid  by  Will  J.  Rich  at  the  administra- 
tor's sale,  and  $812.19  of  claims  then  held  by 
him  against  the  estate.  These  claims  were 
the  amounts  paid  out  for  the  Scth  Tripp 
note,  and  for  taxes,  and  for  the  certificate  of 
purchase  issued  at  the  sherifT's  sale,  at  which 
bis  father  was  the  purchaser.     The  proof 


shows  that  all  the  money  used  by  Will  3. 
Rich  to  buy  up  these  claims  against  the  es- 
tate, amounting  to  $812.19,  and  to  pay  the 
amount  of  his  bid  over  and  above  these 
claims,  to  wit,  $215,  was  advanced  by  Wil- 
liam G.  Rich,  Sr.  An  administrator's  deed 
was  made  out  to  Will  J.  Rich,  the  son,  by 
William  C.  Rich,  Sr.,  as  administrat<»,  dated 
August  20,  1881,  when  the  administrator's 
sale  was  made.  Evidently,  bidders  were  de- 
terred from  bidding  at  the  sale  by  the  state- 
ment that  the  purchaser  must  buy  the  prop- 
erty subject  to  claims  held  by  Will  J.  Rich. 
The  testimony  of  the  defendants  tends  to 
show  that  the  premises  were,  at  the  time  of 
the  sale  on  August  20,  1881,  worth  from 
$1,000  to  $1,300,  but  the  testimony  of  the 
complainants  tends  to  show  that  they  were 
worth  from  $3,000  to  $3,600. 

First.  It  thus  appears  that  Will  J.  Rich, 
the  son  of  the  administrator,  used  money 
furnished  to  him  by  the  administrator  him- 
self to  buy  up  the  claims  against  the  estate 
and  to  make  his  bid  upon  the  property.  We 
discover  no  evidence  In  the  record  that  Will 
J.  Rich  ever  paid  any  money  upon  his  bid 
made  at  the  sale  on  August  20, 1881.  He  not 
only  owned  the  note  and  mortgage  upon  the 
property,  which  had  been  executed  to  Seth 
Tripp,  guardian,  but  be  held  three  deeds  to 
the  property,  to  wit,  the  administrator's  deed 
executed  to  him  by  his  father  on  August  20, 
1881,  conveying  the  360  acres;  a  sheriff's 
deed  conveying  the  northeast  quarter  of  sec- 
tion 11,  and  executed  on  January  10,  1882; 
and  a  tax  deed  e.xecuted  to  him,'  and  bearing 
date  January  28,  1882,  conveying  all  the  prop- 
erty. 

On  November  24,  1882,  Will  J.  Rich  execut- 
ed a  deed  to  his  mother,  Milly  C.  Rich,  tbe 
wife  of  William  C.  Rich,  Sr.,  conveying  to 
her  the  whole  360  acres.  It  Is  claimed  by 
Win  J.  Rich  that  his  mother  paid  him  $100 
In  cash,  and  gave  him  her  note  for  $1,400, 
making  altogether  $1,500.  It  appears  that, 
when  the  petition  to  sell  the  land  was  filed 
by  the  administrator  in  tbe  county  court  of 
Union  county,  Will  J.  Rich  was  at  first  made 
a  defendant,  but  before  the  order  was  made 
directing  the  property  to  be  sold  the  petition 
was  dismissed  as  to  him,  so  that  his  atti- 
tude In  relation  to  the  property  was  not  pre- 
sented to  the  county  court.  Will  J.  Rich 
says  In  his  testimony:  "At  the  time  of  the 
land  sale  I  owned  the  Seth  Tripp  note,  tbe 
tax  certificate,  and  the  sheriff's  certificate: 
my  father  advanced  me  the  money  paid  on 
all  the  claims,  and  I  paid  him  after  I  made 
the  sale  to  mother  when  we  settled;  I  don't 
know  how  much  I  paid  him  when  we  set- 
tled; I  don't  know  what  became  of  the  Seth 
Tripp  note  and  tax  certificate." 

In  his  testimony,  W.  C.  Moreland,  a  law- 
yer and  son-in-law  of  William  C.  Rich,  Sr., 
says  that  Will  J.  Rich  and  his  father  had 
a  settlement  in  December,  1882.  At  this  set- 
tlement Will  J.  Rich  turned  over  the  note 
for  $1,400  which  his  mother  had  given  him 
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to  his  fatber,  to  reimburse  his  fatber,  as  he 
claims,  for  the  money  which  his  father  ad- 
vanced to  blm  to  purchase  the  claims  against 
the  estate  and  to  buy  the  property  at  the 
administrator's  sale. 

On  July  5,  1886,  Milly  0.  Rich  executed  a 
deed  conveying  all  the  premises  to  her  bus- 
band,  William  C.  Rich,  Sr.  William  0.  Rich, 
Sr.,  claims  to  liave  bought  the  premises  of  his 
wife,  but  he  made  the  purchase  by  turning 
over  to  his  wife  her  note  (or  $1,400,  which 
she  had  given  to  their  son,  and  which  their 
son  had  turned  over  to  William  C.  Rich,  Sr., 
bis  father,  the  administrator.  That  William 
C.  Rich,  Sr.,  advanced  the  money  to  his 
son  to  buy  these  claims  is  stated  by  him  In 
his  report  of  sale  to  the  county  court.  When 
the  note  for  ?1,400  executed  by  Milly  C.  Rich 
to  her  son  was  turned  over  to  William  C. 
Rich,  Sr.,  the  latter  was  still  administrator 
of  the  estate. 

The  record  presents  a  case  where  the  ad- 
ministrator of  an  estate  sells  property  belong- 
ing to  the  estate  at  a  price  largely  less  than 
its  value  to  his  own  son,  he  furnishing  all 
the  money  used  by  his  son  in  purchasing 
the  property,  and  where  the  son,  not  long 
after  he  gets  his  deed  from  the  administra- 
tor, transfers  the  property  to  bis  mother,  the 
wife  of  the  administrator,  in  exchange  for  his 
mother's  note,  and  where  the  mother  subse- 
quently conveys  the  property  to  her  hus- 
band, the  administrator.  In  exchange  for  her 
own  note.  Clearly,  the  case  is  one  where 
an  administrator  has  purchased  property  of 
the  estate,  of  which  he  is  administrator,  at 
bis  own  sale.  The  facts  proven  lead  to  no 
other  conclusion.  A  court  of  equity  will  not 
sustain  such  a  transaction. 

The  heir  has  a  right  to  file  a  bill  in  eq- 
uity to  set  aside  a  sale  of  land  by  the  admin- 
istrator where  the  latter  has  made  the  pur- 
chase for  himself.  It  makes  no  difference  In 
such  case  that  the  Intentions  of  the  admin- 
istrator are  honest,  and  that  there  is  no  fraud 
in  fact.  The  sale  will  be  set  aside  upon  the 
general  ground  that  trustees  and  others  oc- 
cupying fiduciary  relations  cannot  purchase 
on  their  own  account  the  property  intrusted 
to  their  management.  Administrators  act  in 
a  fiduciary  capacity  in  the  sale  of  property 
and  settlement  of  estates.  In  McCreedy  v. 
Mler,  64  111.  495,  we  said:  "An  administrator 
who  procures  an  order  of  sale  of  realty  can- 
not be  permitted  to  become  himself  a  pur- 
chaser at  the  sale.  That  position  would  be 
inconsistent  with-  his  fiduciary  relations." 

In  Miles  v.  Wheeler,  43  111.  123,  it  was  held 
that  the  purchase  of  real  estate  belonging  to 
the  deceased  by  an  administrator,  through 
the  Intervention  of  a  third  party  at  his  own 
sale,  Is  fraudulent  per  se;  that  It  matters 
not  that  the  sale  was  at  public  auction  for 
a  fair  price,  and  made  through  the  medium 
of  a  third  party  as  a  bidder,  and  to  whom 
the  administrator  conveyed;  that  the  law 
forbids  all  administrators,  executors,  and  oth- 
ers sustaining  a  fiduciary  relation  from  deal- 


ing on  their  own  account  with  the  thing  or 
the  persons  falling  within  tliat  trust  or  rela- 
tion; that  It  avails  nothing  to  show  that  the 
Intentions  of  the  administrator  were  honest, 
and  that  there  was  no  fraud  in  fact;  that 
the  law  shields  him  from  all  temptation  by 
the  inflexible  rule  that  he  cannot  buy  at  bis 
own  sale;  that  the  reason  of  the  rule  is  that 
the  Interests  of  the  buyer  and  seller  of  the 
same  property  are  necessarily  antagonistic, 
and  the  only  safe  rule  Is  one  which  absolute- 
ly forbids  a  trustee  to  occupy  two  iKMltlons 
Inconsistent  with  each  oth^r. 

In  Lagger  v.  Mutual  Union  Loan  Ass'n,  146 
111.  283,  33  N.  E.  946,  we  said:  "The  law  for- 
bids an  administrator  to  purchase  at  his  ovm 
sale,  whether  the  purchase  is  in  his  own  name, 
or  in  the  name  of  another  for  hie  use." 

Second.  The  defendants  claim  that  they 
have  been  in  possession  of  the  property  under 
claim  and  color  of  title,  made  in  good  faith, 
for  seven  successive  years,  and  paid  all  the 
taxes  upon  the  property  during  the  years  hi 
question.  The  statute  of  limitations  in  regard 
to  possession  for  seven  years  under  color  of 
title  cannot  be  used  as  a  defense  in  a  case  like 
this.  Neither  the  administrator's  deed,  nor 
the  sheriff's  deed,  nor  the  tax  deed  can  be  re- 
garded as  color  of  title  made  in  good  faith. 
The  administrator's  deed  to  Will  J.  Rich  was 
a  fraudulent  deed,  and,  so  far  as  the  amounts 
paid  for  the  sheriff's  deed  and  the  tax  deed 
are  concerned,  it  was  the  duty  of  the  adminis- 
trator and  his  son,  under  the  circumstances 
of  this  case,  and  in  view  of  the  relations  which 
they  bore  to  the  estate,  to  pay  the  money  nec- 
essary to  redeem  from  the  sheriff's  sale,  and 
from  the  tax  sale,  for  the  benefit  of  the  estate. 
In  equity  they  were  trustees,  holding  the  titles 
which  they  had  for  the  benefit  of  the  estate, 
and  therefore  they  cannot  use  the  deeds,  con- 
veying to  them  such  titles,  as  color  of  title 
made  in  good  faith.  Hodgcn  v.  Henrlchsen, 
85  ni.  259;  Hardin  v.  Gouveneur,  69  111.  140; 
Dalton  V.  Lucas,  63  III.  337;  Oswald  v.  Wolf, 
129  111.  200,  21  N.  B.  839;  Burton  v.  Perry, 
146  111.  71,  34  N.  E.  60;  Coleman  ▼.  Billings, 
89  lU.  183. 

The  first  deed  obtained  by  Will  J.  Rich  was 
the  administrator's  deed  of  August,  1881.  The 
next  deed  was  his  deed  to  his  mother  In  No- 
vember, 1882.  The  deed  from  Milly  0.  Rich 
to  her  husl>and,  the  administrator,  was  made 
in  1880.  Even  if  the  deed  by  the  administra- 
tor to  Will  J.  Rich,  and  the  deed  from  the 
latter  to  his  mother,  could  be  regarded  as  sup- 
porting a  color  of  title  made  In  good  faith, 
surely  the  deed  made  by  Milly  C.  Rich  to  her 
husband,  the  administrator,  cannot  be  regard- 
ed as  claim  or  color  of  title  made  in  good 
faith,  because  it  was  a  deed  which  conveyed 
to  him,  as  administrator,  the  property  belong- 
ing to  the  estate  of  which  he  was  administra- 
tor. But  if  this  were  not  so,  the  proof  shows 
that  there  was  not  a  payment  of  taxes  for  a 
full  period  of  seven  years  before  March  10, 
1893,  when  the  original  bill  in  this  case  was 
filed.    There  was  no  proof  of  the  payment  of 
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taxes,  except  by  receipts  given  by  the  tax 
collector.  There  Is  no  receipt  In  the  list  for 
the  y^ar  1887,  and  the  receipt  for  the  year 
1888  la  not  signed  by  the  collector.  In  view 
of  these  breaks  In  the  continuity  of  the 
payments,  there  was  no  full  period  of  seven 
years  during  which  the  taxes  were  paid,  even 
If  there  were  no  fraud  In  the  case,  either  ac- 
tual or  constructive,  which  deprived  the  deeds 
!n  question  of  the  good  faith  required  to  make 
them  valid  claim  and  color  of  title.  As  we 
read  the  record,  the  position  of  the  counsel 
for  defendants  In.  error,  that  no  objection  was 
made  to  the  receipts  for  the  years  188T  and 
1889,  Is  not  well  taken.  The  record  shows 
that  the  complainants  objected  to  each  and 
every  one  of  the  tax  receipts  offered  for  the 
purpose  of  proving  title  and  payment  of  taxes. 
Whatever  admission  was  made  was  merely  in 
reference  to  such  of  the  tax  receipts  as  actually 
showed  a  payment  of  taxes  on  the  land  in  con- 
troversy. 

Third.  It  is  claimed  by  defendants  In  er- 
ror that  this  suit  must  be  regarded  as  having 
been  begun  at  the  Jime  term,  1899,  when  the 
lost  papers,  Including  the  bill  and  answer,  were 
.restored.  We  think  the  record  fairly  shows 
that  the  original  bill  in  this  case  was  filed  on 
March  10,  1893,  and  that  the  copy  which  was 
subsequently  filed  in  1899  or  1900  was  a  copy 
of  the  lost  bill  filed  on  March  10,  1893,  and 
was  filed  ta  the  place  of  the  lost  copy  pur- 
suant to  an  order  of  court  permitting  it  to 
be  so  filed.  The  docket  entry  on  the  first 
page  of  the  record  shows  that  there  was  an 
entry  on  the  general  docket  giving  the  general 
number  of  the  cause,  and  that  the  suit  was 
commenced  on  March  10,  1893,  giving  the 
title  of  the  suit,  and  the  names  of  the  at- 
torneys and  the  nature  of  the  action,  wlilch 
was  a  bill  to  set  aside  a  sale  by  an  adminis- 
trator. This  docket  entry  was  as  much  a  part 
of  the  record  as  any  portion  of  It  certified  by 
the  clerk.  It  Is  admitted  by  counsel  for  de- 
fendants in"  error  that  "there  Is  'no  way  of 
beginning  a  chancery  suit  but  by  filing  a  bill." 
The  statement  on  the  record,  therefore,  that 
suit  was  commenced  on  March  10,  1893,  is  a 
fitatement  that  a  bill  was  filed  on  that  day. 
The  paper  In  the  record,  described  as  the 
supplied  bill  of  complaint.  Is  the  document 
upon  which  the  defendants  below  went  to  trial 
without  objection;  and  an  order  of  court  was 
entered  at  the  November  term,  1900,  allowing 
complainants  below  to  supply  lost  papers;  and 
an  order  of  court  was  made  at  the  March 
term,  1902,  allowing  the  complainants  to  file 
copy  of  bill,  which  order  also  shows  that  the 
cause  was  submitted  on  bill,  answer,  and  rep- 
lication. Another  order  In  the  record  shows 
that  the  cause  was  submitted  to  the  presiding 
Judge  in  the  court  below  on  the  supplied  bill 
at  the  March  term,  1902.  The  record  affirma- 
tively shows,  not  only  that  the  original  bill 
was  filed  on  March  10,  1893,  but  that  the  de- 
fendants below  demurred  to  the  bill,  and  were 
ruled  to  answer  the  same  at  the  November 
term,  1893;'  and  It  also  shows  that  they  did 


file  theh:  original  answer  on  December  4, 1883, 
and  that  replication  was  filed  on  June  26,  1884, 
and  the  amended  answer  on  June  29,  1895. 
The  defendants  appeared  at  the  return  term 
6t  court,  November,  1893,  and  entered  their 
appearance,  and  demurred  to  and  answered 
the  bill,  and  contested  the  case  up  to  the  final 
hearing.  We  are  therefore  of  the  ophilon  that 
the  record  shows  that  the  orig:inal  bill  in  this 
case  was  filed  on  March  10,  1893,  and  that 
the  supplied  bill  was  a  copy  of  the  original 
bill  lost  or  destroyed. 

Fourth.  We  have  held  that,  where  a  sale 
made  by  an  administrator  to  himself  is  set 
aside  upon  bill  filed  by  heirs  for  that  purpose, 
the  administrator  is  a  trustee,  and  as  such  Is 
entitled  to  have  an  account  stated,  and  that. 
In  stating  the  account,  he  should  be  charged 
with  the  rents  and  profits  received  from  the 
property,  and  credited  with  moneys  paid  out 
In  discharge  of  valid  debts  against  the  estate, 
and  with  moneys  paid  out  for  taxes,  and  such 
improvements  as  have  substantially  benefited 
the  estate,  in  accordance  with  the  principles 
laid  down  In  Lagger  v.  Mutual  Union  Loan 
Ass'n,  supra,  and  the  cases  therein  refer- 
red to. 

Accordingly,  the  decree  of  the  drcnlt  court 
of  TTnlon  county  dismissing  the  bill  is  reversed, 
and  the  cause  is  remanded  to  that  court  with 
directions  to  proceed  in  accordance  with  the 
views  herein  expressed. 

Reversed  and  remanded. 


(2M  lU.  549) 

ROYAL  CIRCLE  v.  ACHTERRATH. 

(Supreme  Court  of  Illinois.    Oct  28,  1903.) 

FRATERNAL,  INSURANCBJ— CERTIFICATES  —  IN- 
CONTESTABLE clause:— CONSTRUCTION— ES- 
TOPPEL —  LOSS  OF  GOOD  STANDING  —  WHAT 
CONSTITUTES  —  SUICIDE  —  CONFORMITY  TO 
LAWS  OF  ORDER— CONSTRUCTION. 

1.  In  an  action  on  a  life  insurance  policy, 
where  the  defense  is  suicide,  the  presumption, 
in  the  absence  of  evidence  on  the  subject,  is 
that  Insured  was  sane  when  he  committed  the 
deed. 

2.  A  clause  In  a  fraternal  certificate  of  life 
insurance  that  it  is  to  be  incontestable  after  a 
certain  date  from  the  issuance  of  the  policy  ia 
to  be  liberally  construed  in  favor  of  the  insured. 

3.  A  proyision  in  the  constitution  of  a  fra- 
ternal insurance  society  that  a  certificate  issued 
to  a  member  shall  be  incontestable  after  a  cer- 
tain date  from  the  issuance  of  the  policy,  pro- 
vided that  the  member  continue  in  good  stand- 
ing and  fully  comply  with  the  laws  and  rules 
of  the  association,  and  that  all  dues  and  as- 
sessments be  paid  as  required,  estops  the  so- 
ciety from  contesting  the  certificate  on  the 
ground  of  suicide  of  tne  member,  which,  under 
another  clause  of  the  constitution.  Is  declared  to 
avoid  the  certificate. 

4.  A  provision  in  the  constitution  of  a  frater- 
nal insurance  society,  that  If  the  member  "con- 
tinue in  Kood  standmg"  the  certificate  shall  be 
incontestable  after  a  certain  date  from  the  is- 
siinnce  thereof,  refers  to  such  good  standing  as 
exists  up  to  the  time  of  death,  and  hence  sui- 
cide, though  elsewhere  declared  to  avoid  the  cer- 
tificate, does  not  involve  loss  of  good  standing. 

5.  Where  the  constitution  of  a  fraternal  in- 
surance  society   provides  for  a  trial   and   con- 

\  1.  See  Insurance,  vol.  2g,  Cent.  Dls.  i  16S3. 
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yiction  to  establish  loss  of  good  standing,  the 
commission  of  snicide  by  a  member,  which  is 
elsewhere  forbidden  by  the  constitution,  does 
not  inToIve  loss  of  good  standing  within  the 
meaning  of  a  claose  providing  that  the  certifi- 
cate should  be  incontestable  after  a  certain  date, 
the  member  continainz  in  good  standing. 

6.  Where  the  constitutiop  of  a  fraternal  in- 
snrance  society  provides  for  a  forfeiture  of  cer- 
tificates, in  one  clause,  throagh  a  loss  of  good 
standing,  to  be  determined  by  trial  and  convic- 
tion, and  in  another  clause  by  suicide,  the  dis- 
tinct enumeration  of  the  two  causes  of  forfei- 
ture indicates  that  the  latter  was  not  intended  to 
be  included  in  the  former,  and  hence  a  clause 
making  the  certificate  incontestable  where  the 
member  was  in  good  standing  is  available  to  the 
beneficiary  of  a  member  \0ho  committed  suicide. 

7.  A  fraternal  insurance  contract  provided 
that  the  certificate  should  be  void  if  the  mem- 
ber should  die  in  consequence  of  the  violation 
or  attempted  violation  of  the  laws  of  any  state 
or  territory.  Held,  that  suicide  is  not  a  crime 
ander  the  statutes  of  this  state. 

8.  One  who  actaally  accomplishes  the  com- 
mission of  suicide  is  not  guilty  of  an  attempt  to 
commit  suicide. 

9.  An  application  for  membership  in  a  frater- 
nal insurance  society  contained  an  agreement  in 
one  clause  that  the  order  should  not  be  liable  if 
the  member  committed  suicide,  and  in  another 
clause  that  he  would  make  punctual  payment  of 
all  dues  and  assessments  and  conform  to  the 
"constitution,  laws,  and  rules"  of  the  order.  One 
section  of  the  constitution  of  the  society  sub- 
stantially stated  the  provisions  of  the  first  of 
the  above  sections  of  the  application,  and  an- 
other section  of  the  constitution  provided  that  if 
the  member  should  pay  all  dues  and  assess- 
ments and  conform  to  the  "laws  and  rules''^ 
thus  omitting  the  word  "constitution" — of  the 
order,  the  certificate  should  be  incontestable  aft- 
er a  certain  date.  Held,  that  the  "laws  and 
rules"  of  the  order  to  which  the  member  was  to 
conform  in  order  that  the  certificate  should  be 
incontestable  were  those  mentioned  in  the  lat- 
ter of  the  above  clauses  of  the  application,  and 
did  not  include  the  former  clause  of  the  applica- 
tion, which  was  an  independent  cause  of  forfei- 
ture, nor  the  similar  clause  of  the  constitution. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict. 

Action  by  Blizabetb  Achterrath  against  tbe 
Royal  Circle.  From  a  Judgment  of  the  Ap- 
pellate Court  (106  HI.  App.  439)  affirming  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  action  of  assumpsit  brought  In 
tbe  circuit  court  of  Hancock  county  by  the 
appellee,  Elizabetli  Achterrath,  against  the 
Royal  Circle,  a  fraternal  insurance  society, 
to  recover  on  a  certificate  issued  by  said  so- 
ciety to  one  William  Achterrath,  husband  of 
plaintiff  below. 

The  certificate  sued  upon  was  dated  Jan- 
nary  19, 1889,  and  provides  as  follows:  "This 
certificate  is  issued  to  William  Achterrath,  a 
member  of  Augusta  Circle  No.  194,  The  Roy- 
al Circle,  located  at  Augusta,  Illinois,  upon 
evidence  received  from  said  circle  that  said 
member  is  a  contributor  to  tbe  benefit  fund 
of  this  order,  upon  condition  tiiat  the  state- 
ments and  representations  made  by  said 
member  in  the  petition  for  tbls  membership 
in  said  circle,  and  tbe  statements  certified  to 
by  him  to  the  worthy  medical  .examiner,  both 
of  which  are  filed  in  the  supreme  secretary's 
office,  be  made  a  part  of  this  contract,  and 


upoa  condition  that  the  said  member  com- 
plies in  the  future  with  the  laws,  rules  and 
regulations  now  governing  the  said  circle  and 
fund,  or  that  may  hereafter  be  Enacted  by 
the  supreme  circle  to  govern  said  circle  and 
fund.  These  conditions  being  compiled  with, 
the  supreme  circle  of  the  Royal  Circle  here- 
by promises  and  binds  itself  to  pay  out  of  Its 
benefit  fund  to  Elizabeth  Achterrath,  wife, 
not  to  exceed  $2,000.00  in  accordance  with 
and  under  the  provisions  of  the  laws  govern- 
ing said  fund,  upon  satisfactory  evidence  of 
the  death  of  said  member,  and  upon  the  sur- 
render of  this  ceiUflcate;  or  not  to  exceed 
$1,000.00,  in  accordance  with  and  undef  the 
provisions  of  the  laws  governing  said  fund, 
upon  satisfactory  evidence  of  the  permanent 
total  disability  of  said  member  by  accident; 
or  not  to  exceed  $600.00  In  the  event  of  the 
loss  of  a  foot  or  a  hand  by  accident;  pro- 
vided always,  that  said  inember  is  in  good 
standing  in  this  order  at  the  time  of  said 
death  or  disability;  and  provided  also,  that 
this  certificate  shall  not  have  been  surrender- 
ed by  said  member,  and  another  certificate 
Issued  at  the  request  of  said  memlier,  in  ac- 
cordance with  the  laws  of  this  order."  The 
certificate  was  signed  by  the  supreme  presi- 
dent and  the  supreme  secretary,  and  the  cor- 
porate seal  was  attached:  and  written  upon 
the  same  were  the  following  words,  to  wit: 
"I  accept  this  certificate  on  the  conditions 
named  herein."  On  November  22,  1899,  the 
sum  of  $500  was  paid  on  the  certificate  on 
account  of  the  loss  of  one  hand  by  the  In- 
sured, as  appears  from  an  indorsement  on 
the  certificate,  leaving  $1,500  due  thereon. 

May  8,  1901,  William  Achterrath,  the  in- 
sured, came  to  his  death  by  suicide,  be  hav- 
ing shot  himself  In  the  head  with  a  revolver 
at  his  home  in  Augusta  township. 

The  declaration  sets  out  the  certificate  In 
hsec  verba,  and  avers,  among  other  things, 
that  William  Achterrath  died  on  May  8, 1901, 
and  that  he  was  at  that  time  in  good  stand- 
ing, and  had  complied  with  all  the  laws, 
rules,  and  regulations  of  tbe  society;  and 
that  his  widow  within  a  reasonable  time  fm"- 
nished  appellant  with  satisfactory  evidence 
of  his  death,  and  offered  to  deliver  up  the 
certificate  upon  payment  to  her  of  the  amount 
due  thereon,  etc. 

The  defendant  below  filed  a  plea  of  the 
general  Issue,  and  two  special  pleas.  The 
second  plea  averred  that  it  was  provided  in 
the  contract  of  Insurance  that  if  the  insured 
shoulil  die  by  self-destruction  the  certificate 
should  be  null  and  void,  and  that  William 
Achterrath  did  die  by  self-destruction,  and 
therefore  the  certificate  and  contract  were 
of  no  binding  effect  on  the  defendant,  and 
that  defendant  was  thereby  released  from 
said  contract.  Tbe  third  plea  alleged  that. 
In  and  by  the  application  for  membership 
signed  by  William  Achterrath,  which  was  a 
part  of  the  contract  of  insurance.  It  was  pro- 
vided that  if  he  should  die  by  suicide,  wheth- 
er sane  or  insane,  the  defendant  should  not 
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be  held  liable  under  the  contract;  and  avers 
that  he  did  commit  suicide,  whether  sane  or 
insane,  and  therefore  the  contract  and  cer- 
tificate wire  wholly  null  and  void.  Issue 
was  joined  upon  the  plea  of  general  issue. 

Two  replications  were  filed  to  the  second 
plea,  the  first  denying  that  it  was  provided 
to  the  contract  that  self-destruction  of  Ach- 
terrath  should  render  the  contract  void,  and 
the  second  setting  up  that  Achterrath  did 
not  die  by  self-destruction.  The  defendant 
below  Jotoed  issue  upon  these  replications. 
To  the  third  plea  a  replication  was  filed  to 
the  effect  that  Achterrath  did  not  make  ap- 
plication for  membership,  in  which  It  was 
agreed  If  he  should  die  by  suicide,  whether 
sane  or  insane,  the  defendant  should  not  be 
held  liable;  and  the  further  replication  was 
filed  that  Achterrath  did  not  commit  suicide. 
Issue  was  Joined  upon  these  replications. 

The  appellee,  the  plaintiff  below,  filed  a 
replication,  spoken  of  as  replication  No.  6, 
to  the  second  and  third  pleas.  In  this  repli- 
cation, after  referring  to  the  organization  of 
the  society  or  order,  and  to  its  adoption  of  a 
constitution  and  by-laws,  and  after  referring 
to  section  1  of  article  1  of  the  constitution, 
providing  for  the  name  and  location  of  the 
association,  and  to  section  1  of  article  4,  pro- 
viding that  the  supreme  circle  may  grant  au- 
thority to  organize  any  number  of  local  cir- 
cles, etc.,  and  after  setting  forth  that  in  ar- 
ticle 2  of  the  constitution  the  object  of  the 
society  was  stated  to  be,  first,  for  social  and 
fraternal  benefits  to  all  acceptable  white  per- 
sons between  the  ages  of  18  and  59  years; 
second,  to  provide  for  the  families  of  the  de- 
ceased members,  and  to  assist  the  disabled 
from  old  age  or  accident  by  equitable  as- 
sessments upon  its  members;  and,  third,  to 
provide  death  benefits  to  all  Its  beneficiary 
members,  etc.;  and  after  referring  to  section 
1  of  article  3  of  the  constitution,  providing 
that  white  persons  of  either  sex  who  shall 
pass  the  required  medical  examination  may 
become  beneficial  members  by  complying 
with  all  the  laws  and  regulations  of  the  order 
as  set  forth  to  Its  by-laws  and  the  benefit 
certificate,  it  Is  then  averred  that  by  section 
1  of  article  16  of  the  constitution  of  the  or- 
der it  is  provided  that,  "after  two  years  from 
the  date  of  a  certificate,  the  member  con- 
tinuing in  good  standing,  the  only  conditions 
binding  upon  the  member  are  the  agreements 
as  to  his  full  compliance  with  the  laws  and 
rules  of  the  association,  and  that  all  dues  and 
assessments  shall  have  been  paid  as  required. 
In  all  other  respects  the  payment  of  any  sum 
due  under  any  certificate,  issued  to  a  mem- 
ber, shall  be  Indisputable  and  incontestable." 
The  sixth  replication  then  avers  that  Wil- 
liam Achterrath  became  a  member  of  the  or- 
der under  the  provisions  of  the  constitution 
and  by-laws  in  force  at  that  time,  and  at 
the  time  the  certificate  was  issued,  and  so 
remained  during  his  lifetime;  that  he  was  in 
good  standing  in  the  order  at  the  time  of  his 
death,  and  that,  under  said  section  1  of  ar- 


ticle 16,  the  amount  due  plaintiff  is  incon- 
testable and  todlsputable  by  defendant,  and 
that  defendant  Is  estopped  from  refusing 
payment  on  account  of  Achterratb's  death  by 
self-destruction. 

The  plaintiff  below  filed  a  further  replica- 
tion, spoken  oi  us  replication  No.  7,  to  the 
second  and  third  pleas,  averring  that,  after 
the  defendant  knew  of  Achterratb's  death  by 
self-destruction,  it  collected  and  accepted 
from  the  platotifl  85  cents,  the  full  amount 
of  one  assessment  levied  against  Achterrath, 
and  still  retains  the  money,  and  thereby 
waived  the  provision  against  suicide,  and 
cannot  claim  exemption  on  account  thereof. 

The  defendant  below,  appellant  here,  filed 
a  rejoinder  to  the  sixth  replication,  averring 
that,  while  it  admitted  its  incorporation,  and 
that  the  constitution  and  by-laws  provided 
the  things  set  forth  to  the  replication,  yet 
Achterrath  did  not  make  full  compliance 
with  the  laws,  rules,  and  regulations,  in  that 
he  committed  sulcide'or  self-destructlbn;  that 
he  died  by  his  oyn  hand,  willfully  and  In- 
tentionally shooting  himself  with  a  pistol; 
and  that,  therefore,  section  1  of  article  16  is 
not  btoding  on  the  defendant,  but  rendered 
the  contract  null  and  void,  wherefore  Ach- 
terrath lost  his  good  standing,  and  was  not 
at  his  death  in  good  standing;  and  that  the 
defendant  was  discharged  from  liability  un- 
der the  contract  The  plaintiff  below  de- 
murred to  this  rejoinder  to  the  sixth  replica- 
tion, and  the  demurrer  was  sustained.  '  The 
defendant  below  then  filed  Its  amended  re- 
joinder to  the  sixth  replication,  therein  ad- 
mitting the  incorporation  of  the  plaintiff  un- 
der the  laws  of  Illinois,  and  that  its  constitu- 
tion and  by-laws  provided  the  thtogs  set 
forth  in  the  replication,  but  alleging  that 
William  Achterrath  was  not  In  good  stand- 
tog  at  the  time  of  his  death.  To  this  re- 
joinder plaintiff  added  the  similiter. 

Defendant  below  filed  a  rejoinder  to  plato- 
tiflTs  seventh  replication,  setting  up  that  It 
was  provided  by  section  1  of  article  12  of  the 
constitution  and  by-laws  of  defendant,  w^ilch 
were  a  part  of  his  contract,  that  all  assess- 
ments are  due  and  payable  to  the  local  sec- 
retary of  the  circle  to  which  the  member 
belongs  on  the  first  day  of  each  month,  and 
that  the  assessment  referred  to  to  the  aev- 
enth  replication  was  due  and  payable  on  May 
1,  1901,  prior  to  the  death  of  Achterrath; 
that  defendant  had  a  right  to  accept  it;  that 
defendant  bad  no  knowledge  of  the  manner 
of  Achterrath's  death  until  after  the  assess- 
ment was  due  and  payable,  and,  by  receivtog 
it,  did  not  waive  any  part  of  the  contract  pro- 
viding that  self-destruction  should  avoid  the 
contract  Plaintiff  Jotoed  issue  upon  this  re- 
joinder. 

The  cause  was  tried  before  the  court  and 
a  Jury.  The  Jury  found  a  verdict  for  tlie 
plaintiff  below,  and  assessed  her  damages  at 
$1,500.  Motion  for  new  trial  was  sustatoect. 
and  the  verdict  was  set  aside.  A  second  trial 
then  took  place  with  the  same  result  to  wit. 
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verdict  and  Judgment  in  favor  of  plaintiff 
below  for  $1,500  and  costs.  The  motion  for 
new  trial  after  the  rendition  of  the  second 
verdict  was  overruled.  Upon  appeal  to  the 
Appellate  Court  the  judgment  of  the  circuit 
court  in  favor  of  plaintiff  for  $1,500  and  costs 
has  been  affirmed.  The  present  appeal  is 
from  such  Judgment  of  affirmance. 

Upon  the  trial,  the  plaintiff  below  not  only 
introduced  the  benefit  certificate  already  set 
forth,  but  also  the  application  of  William 
Achterrath  for  memberslilp  in  the  circle,  and 
the  constitution  and  by-laws  of  the  circle 
in  force  January  21,  1901.  She  also  intro- 
duced In  evidence  the  proofs  of  loss,  signed 
by  ber  and  made  under  oath  to  the  supreme 
circle,  in  which  she  gave  suicide  as  the  cause 
of  the  death  of  her  husband,  to  which  proofs 
of  loss  was  attached  the  sworn  statement 
of  the  physician,  procured  by  her  to  malce 
medical  proof  of  the  death,  which  statement 
also  gave  suicide  as  the  cause  of  the  death. 
It  also  appeared  in  evidence  that  the  orlg- 
inal  verdict  of  the  coroner's  jury  was  that 
the  Insured  "came  to  his  death  by  two 
wounds  in  the  head  Inflicted  by  his  own 
hand,"  eta 

The  eighth  clause  of  the  application  of  the 
deceased  for  membership  in  the  order  was 
as  follows:  "I  further  agree  that  this  or- 
der shall  not  be  responsible  under  this  con- 
tract, if  my  health  shall  become  impaired  by 
the  use  of  narcotics,  or  alcoholic,  vinous,  or 
malt  liquors,  or  shall  die  in  consequence  of  a 
duel,  or  by  suicide,  whether  sane  or  Insane, 
or  by  the  bands  of  a  beneficiary  hereunder, 
(except  by  accident),  or  in  consequence  of  the 
violation  or  attempted  violation  of  the  laws 
of  any  State  or  Territory  of .  the  United 
States."  The  ninth  clause  of  the  application, 
following  immediately  after  the  eighth  clause 
above  set  forth.  Is  as  follows:  "I  agree  to 
make  punctual  payment  of  all  dues  and  as- 
sessments for  which  I  may  become  liable, 
and  to  conform  in  all  respects  to  the  constitu- 
tion, laws,  rules  and  usages  of  this  order  now 
in  force,  or  which  may  hereafter  be  adopted 
by  the  supreme  circle  thereof." 

Section  5  of  article  10  of  the  constitution 
of  the  order  is  as  follows:  "If  a  member 
dies  in  consequence  of  a  duel,  or  by  the 
hands  of  Justice,  or  by  the  practice  of  any 
pernicious  habit  that  obviously  tends  to 
shorten  life,  or  by  self-destruction,  or  by  the 
use  of  intoxicating  liquor,  or  by  or  on  ac- 
count of  the  violation  of  any  criminal  law 
of  any  State,  province  or  municipality,  then, 
in  all  such  cases,  the  certificate  of  member- 
sliip  shall  be  null  and  void,  but  the  board 
of  directors,  if  in  their  Judgment  the  cir- 
cumstances attending  such  death  warrant  it, 
may,  at  their  option,  without  prejudice,  pay 
any  sum  not  exceeding  the  full  amount  there- 
of." 

Section  1  of  article  14  of  the  constitution 
provides  as  follows:  "If  a  member  becomes 
intozicaled  or  commits  an  offense  against  a 
member  or  the  good  name  of  the  order,  or 


violates  the  constitution  or  the  laws  of  the 
order,  or  commits  any  dishonorable  act,  or 
is  known  to  have  had  dishonorable  or  un- 
chaste character  or  i  jutation  at  the  time 
of  his  or  her  admission  into  the  order,  the 
person  knowing  it  shall  communicate  the 
facts  In  writing,  and  the  names  of  all  the 
witnesses,  to  the  worthy  riiler  of  the  local 
circle  to  which  the  offending  member  be- 
longs, who  shall  at  once  appoint  a  committee 
of  five  discreet  persons,  members  of  the 
local  circle,  who  shall  proceed  to  investigate 
the  matter,  and  report  in  writing  the  testi- 
mony, and  all  the  facts  bearing  upon  the 
case,  whereupon  the  worthy  ruler  shall  in- 
struct the  secretary  to  notify  all  the  officers 
of  the  local  circle  to  meet  as  a  committee, 
and  hear  all  the  testimony  on  both  sides. 
The  accused  shall  be  notified  to  appear  to 
defend  himself  with  witnesses.  This  com- 
mittee of  officers  shall  report  their  recom- 
mendations to  the  next  meeting  of  the  local 
circle,  when  final  action  will  be  taken.  The 
committee's  recommendation,  adopted  by  a 
majority  vote  of  the  local  circle,  shall  be 
final,  but  no  such  vote  shall  be  taken  unless 
notice  of  such  meeting  be  sent  to  each  mem- 
ber of  the  local  circle." 

Don  E.  Minor,  Dunn  &  Kenney,  and  Rlsse 
&  KIsRe,  for  appellant.  Apollos  W.  O'Haria 
and  Sterling  P.  Lemmon,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
In  the  case  at  bar,  the  proof  shows  that  Wil- 
liam Achterrath,  to  whom  the  benefit  certifi- 
cate sued  upon  was  issued,  died  by  his  own 
hand.  While  the  affirmative  proof  in  the 
case  does  not  show  whether  the  deceased 
was  sane  or  not  at  the  time  of  his  death,  yet 
there  is  no  proof  that  he  was  in  such  a  state 
of  mind  as  to  be  unconscious  of  the  physical 
nature  of  the  act  of  self-destruction,  and 
therefore,  in  the  absence  of  any  proof  as  to 
his  insanity,  all  the  presumptions  are  in  fav- 
or of  his  sanity.  Grand  Lodge  I.  O.  M.  A. 
V.  Wletlng,  168  111.  408,  48  N.  E.  69,  61  Am. 
St.  Rep.  123;  Dickerson  v.  Northwestern 
Mutual  Life  Ins.  Co.,  200  Ul.  270,  65  N.  E. 
684.  It  follows  that,  under  the  terms  and 
provisions  of  the  benefit  certificate,  and  of 
the  application  for  membership,  and  of  the 
constitution  and  by-laws  of  the  appellant  as- 
sociation, except  those  contained  in  section  1 
of  article  16  of  the  constitution  of  the  order, 
the  appellant  would  not  be  liable  to  the  appel- 
lee in  this  suit  Consequently,  the  real  and 
substantial,  and  only  material,  question  in 
the  case,  is  whether  the  remaining  $1,500 
due  upon  the  face  of  the  Iwnefit  certificate 
is  indisputable  and  incontestable  by  the  ap- 
pellant on  account  of  the  provision  contain- 
ed in  section  1  of  article  16  of  the  constitu- 
tion, that  section  being  indisputably  a  part 
of  the  contract  between  the  society  and  the 
Insured.  In  other  words,  is  the  appellant 
estopped  from  refusing  payment  on  account 
of  Achterrath's  death  by  suicide,  by  reason 
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of  the  "incontestable  clause"  quoted  In  the 
statement  preceding  this  opinion  as  section  1 
of  article  16  of  appellant's  constitution? 

Section  1  of  article  16  provides  that  "after 
two  years  from  the  date  of  a  ccrOflcate,  the 
member  continuing  In  good  standing,  the  only 
conditions  binding  upon  the  member  are  the 
agreements  as  to  liis  full  compliance  with 
the  laws  and  rules  of  the  association,  and 
that  all  dues  and  assessments  shall  be  paid 
as  required.  In  all  other  respects  the  pay- 
ment of  any  sum,  due  under  any  certificate 
Issued  to  a  member,  shall  be  Indisputable 
and  incontestable." 

Before  proceeding  to  consider  the  proper 
meaning  and  Interpretation  of '  this  Incon- 
testable clause,  it  may  be  well  to  refer  to 
some  of  the  authorities  which  have  consid- 
ered the  force  and  effect  to  be  given  to  such 
clauses.  CSourts  have  frequently  recognized 
the  validity  of  clauses  making  policies  of 
life  insurance  and  benefit  certificates  in 
benevolent  associations  Incontestable  by  the 
company  or  association  under  certain  condi- 
tions. Stipulations  to  the  effect  that  a  policy 
or  certificate  shall  become  incontestable  for 
fraud  in  procuring  the  same  after  the  lapse 
of  a  specified  period  from  the  date  of  Its  Is- 
sue have  been  held  valid  as  creating  a  short 
statute  of  limitations  In  favor  of  the  Insured, 
and  as  giving  the  insurer  a  limited  period 
for  the  purpose  of  testing  the  validity  of  the 
policy.  In  such  cases  the  company  or  as- 
sociation cannot  set  up  fraud  as  a  defense 
if  the  period  so  fixed  is  sufficient  to  enable 
the  company  or  association,  by  the  exercise 
of  proper  diligence,  to  ascertain  whether 
fraud  has  been  practiced  or  not.  Such 
clauses,  making  a  policy  or  certificate  Incon- 
testable for  fraud,  liave  fixed  such  period  at 
from  one  to  three  years  from  the  date  of  the 
issuance  of  the  policy  or  certificate.  Massa- 
chusetts Life  Assn.  v.  Robinson,  104  6a.  256, 
30  S.  E.  918,  42  L.  R.  A.  261;  Patterson  v. 
Natural  Premium  Mutual  Life  Ins.  Co.,  100 
Wis.  118,  75  N.  W.  980,  42  L.  R.  A.  253,  69 
Am.  St  Rep.  899;  Wright  v.  Mutual  Benefit 
Life  Assn.,  118  N.  T.  237,  23  N.  E.  186,  6  L. 
R.  A.  731,  16  Am.  St  Rep.  749;  Clement  T. 
New  York  Life  Ins.  Co.,  101  Tenn.  22,  46  8. 
W.  561.  "It  has  beea  held  that  where  a 
policy  provides  that  it  shall  be  incontestable 
after  a  certain  period,  except  for  certain 
causes,  death  by  suicide  not  being  one  of  the 
excepted'  causes,  such  clause  will  apply  in 
case  of  the  death  of  the  Insured  by  suicide, 
notwithstanding  the  policy  contains  another 
clause  providing  that  death  by  suicide  is  not 
e  risk  which  the  company  assumes."  19 
Am.  &  Eng.  Ency.  of  Law  (2d  Ed.)  p.  80; 
Mareck  v.  Mutual  Reserve  Fund  Life  Assn., 
62  Minn.  39.  64  N.  W.  68,  54  Am.  St  Rep. 
613;  Goodwin  v.  Provident  Savings  Life  As- 
surance Assn.,  97  Iowa,  226,  66  N.  W.  157, 
32  L.  R.  A.  473,  59  Am.  St  Rep.  411;  Simp- 
son T.  Life  Ins.  Co.,  115  N.  C.  393,  20  S.  E. 
517;  Mutual  Reserve  Fund  Life  Assn.  v. 
Payne  (Tex.  Civ.  Ak>.)  32  S.  W.  1063;   Mur- 


ray V.  State  Mutual  Life  Ins.  Co.,  22  R.  I, 
524,  48  Atl.  800,  53  L.  R.  A.  742;  Kline  T. 
National  Ben^t  Assn.,  Ill  Ind.  462,  11  N. 
E.  620,  60  Am.  Rep,  703.  In  InterpreOng  In- 
contestable clauses,  several  well-known  rules 
of  construction  are  adopted  as  being  pecul- 
iarly applicable  to  contracts  of  this  class. 
One  of  these  rules  of  construction  Is  that 
such  contracts  are  to  be  liberally  construed 
in  favor  of  the  Insured.  In  First  National 
Bank  v.  Insiu-ance  Co.,  96  U.  S.  673,  24  L. 
Ed.  563,  it  was  said  that  "the  policy  having 
been  prepared  by  the  insurers.  It  should  be 
construed  most  strongly  against  them."  In 
Thompson  v.  Insurance  Co.,  136  U.  S.  297,  10 
Sup.  Ct  1019,  34  L.  Ed.  408,  it  was  said: 
"If  a  policy  is  so  drawn  as  to  require  inter- 
pretation, and  to  be  fairly  susceptible  of  two 
different  constructions,  the  one  will  be  adopt- 
ed that  is  most  favorable  to  the  Insured." 
See,  also,  Massachusetts  Life  Assn.  v.  Robin- 
son, 104  Ga.  277,  30  S.  E.  918,  42  L.  R.  A. 
261.  In  the  American  &  English  Encyclope- 
dia of  Law,  vol.  19  (2d  Ed.)  p.  80,  it  Is  said: 
"In  regard  to  matters  which  would  have  the 
effect  of  defeating  or  destroying  the  contract 
If  there  Is  a  reasonable  doubt  as  to  the  ex- 
tent of  the  application  of  the  Incontestable 
clause  It  must  be  solved  In  favor  of  the  bene- 
ficiary, and  stipulations  In  the  policy  to  the 
contrary  must  yield.  Thus  It  has  been  held 
that  a  clause  In  the  policy  providing  that  if 
the  terms  of  this  contract  be  complied  with 
it  shall  be  Incontestable  after  one  year  from 
Its  date,'  though  the  meaning  Is  somewhat 
doubtful,  will  relieve  the  insured  from  the 
effect  of  a  false  warranty  after  the  expira- 
tion of  one  year.  •  •  •  So  it  has  been  • 
held  that  where  a  policy  omits  the  'suicide 
clause,'  but  contains  a  clause  making  it  ab- 
solutely Incontestable  from  the  date  of  its 
delivery  and  acceptance,  except  for  nonpay- 
ment of  premiums  or  misstatement  of  age, 
intentional  suicide  while  sane,  although  tech- 
nically a  crime,  cannot  be  set  up  as  a  de- 
fense under  another  clause  of  the  policy  in 
effect  providing  that  death  In  consequence 
of  or  in  violation  of  law'  Is  not  a  risk  cov- 
ered by  the  policy." 

So,  in  Mareck  v.  Mutual  Reserve  Fund 
Life  Ass'n,  supra,  it  was  said:  "If  there  la 
a  reasonable  doubt  as  to  the  extent  of  the 
application  of  the  Incontestable  clause,'  It 
must  be  solved  in  favor  of  the  beneficiary. 
This  clause  was  inserted  In  the  contract  by 
the  .company  Itself.  •  •  •  Another  rea- 
son why  the  Insured  might  well  understand 
the  clause  as  meaning  this  [that  is,  that  the 
company  agreed  to  waive  the  condition  us  to 
suicide  after  five  years],  and  why  the  com- 
pany itself  may  have  intended  it  to  have 
that  meaning,  is  the  fact  that  It  Is  the  cus- 
tom of  many  life  insurance  companies  to 
Umlt  the  operation  of  conditions  as  to  sui- 
cide to  a  fiixed  period,  and  to  make  their  poli- 
cies thereafter  incontestable  on  that  ground." 
In  the  case  last  referred  to,  of  Mareck  v. 
Mutual  Reserve  Fund  Life  Ass'o,  there  was 
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•written  iu  ink  across  the  face  of  the  policy, 
and  forming  a  part  of  it,  the  following: 
"After  five  years  from  the  date  of  this  cer- 
tificate, it  is  incontestable  for  any  cause, 
except  nonpayment  of  dues  or  mortuary  as- 
sessments at  the  times  and  places,  and  in  the 
manner  herein  provided,  the  age  of  the  mem- 
ber being  coiTectly  stated  in  the  application 
for  this  certificate."  The  age  of  the  in- 
sured was  correctly  stated  in  his  applica- 
tion, and  all  dues  and  mortuary  assessments 
were  duly  paid  up  to  the  time  of  his  death, 
and  more  than  five  years  after  the  date  of 
the  certificate  the  Insured  came  to  his  death 
try  his  own  hand;  and  it  was  there  held  that 
the  Incontestable  clause  applied,  and  that  the 
company  was  liable  for  the  full  amount 
named  In  the  life  insurance  policy.  In  Good- 
win T.  Provident  Savings  Life  Assurance 
Ass'n,  87  Iowa,  234,  66  N.  W.  159,  32  L.  R. 
A.  473,  50  Am.  St  Rep.  411,  it  appeared  that 
by  the  terms  of  the  policy  it  was  incontest- 
able after  two  years  from  its  date,  except 
for  fraud  in  procuring  it,  subject,  however, 
to  stipulations  regarding  payments  of  pre- 
miums and  extrahazardous  occnpations,  and 
it  was  there  said  by  the  court:  "The  tenets 
established  for  the  guidance  of  courts  In 
such  matters  are  well  understood,  and  no  one 
Is  better  established  than  that  in  all  cases 
the  policy  must  be  liberally  construed  in  fa- 
vor of  the  assured,  so  as  not  to  defeat,  with- 
out a  plain  necessity,  his  claim  for  indemni- 
ty. And  when  the  words  used  may,  without 
violence,  be  givoi  two  interpretations,  that 
which  will  sustain  the  claim  and  cover  the 
loss  should  be  adopted.  •  •  •  The  prop- 
er construction  of  this  policy,  taken  in  con- 
nection with  the  application,  we  think,  is  that 
the  policy  does  not  cover  death  by  suicide 
occurring  within  two  years  from  the  date  of 
Its  delivery,  but  that  after  two  years  it  is 
Incontestable  except  upon  the  grounds  statffl 
therein.  This  construction  will  give  effect  to 
all  the  provisions  of  the  policy,  and,  as  such 
a  result  is  always  sought  for  by  courts  in 
interpreting  all  classes  of  contracts,  we  are 
quite  content  with  it.  We  are  the  better 
satlsfled  with  this  conclusion  because  it 
seems  that,  in  life  insurance,  certain  compa- 
nies limit  the  operation  of  the  conditions  as 
to  suicide  to  a  fixed  period,  and  make  their 
policies  incontestable  on  that  ground  there- 
after." 

An  application  of  the  rules  thus  announ- 
ced in  relation  to  these  incontestable  clauses 
in  policies  of  insurance  and  benefit  certifi- 
cates leads  to  the  conclusion  that  the  appel- 
lant Is  estopped  from  denying  Its  liability  to 
the  appellee  upon  the  benefit  certificate,  here 
snM  upon,  by  reason  of  the  provision  con- 
tained in  (tection  1  of  article  16  of  the  con- 
vtitntion.  It  is  claimed  by  the  appellant 
that  William  Achterrath  did  not  continue  In 
good  standing  by  reason  of  the  fact  that  be 
committed  suicide.  When  the  constitution 
provides  that  "after  two  years  from  the  date 
of  a  certificate,  the  member  continuing  in 
es  N.E.-32 


good  standing,  the  only  conditions  binding 
upon  the  member  are  the  agreements,"  etc.,  it 
is  not  meant  that  by  the  act  of  taking  his  life 
the  member  does  not  continue  in  good  stand- 
ing. The  meaning  is  that  he  must  continue 
to  be  in  good  standing  during  the  period  of 
two  years  after  the  issuance  or  date  of  the 
certificate,  and  up  to  the  time  of  his  death. 
The  loss  of  good  standing,  as  here  contem- 
plated, is  not  such  loss  as  that  occurring  by 
the  act  of  death,  but  the  reference  is  to  such 
good  standing  as  exists  up  to  the  time  of  the 
death.  The  life  of  the  insured  is  ended  the 
moment  the  act  of  suicide  is  performed,  and 
there  is  no  interval  for  loss  of  good  standing 
In  the  order.  In  the  next  place,  section  1  of 
article  14  of  appellant's  constitution,  as  quot- 
ed in  the  statement  preceding  this  opinion, 
provides  for  affirmative  action  to  be  taken  by 
the  order  in  case  of  any  offense  against  the 
order  being  committed  by  the  member.  The 
accused  must  be  given  an  opportunity  to  be 
heard,  and  evidence  must  be  taken  by  a 
committee,  and  a  report  made  to  the  lodge, 
and  a  vote  had  upon  the  report  or  recom- 
mendations of  the  committee.  As  the  loss  of 
good  standing  of  the  member  must  be  estab- 
lished by  a  trial  and  conviction  of  the  of- 
fense charged  against  him,  it  cannot  be  said 
that  suicide  is  such  a  loss  of  good  standing 
as  is  contemplated  by  section  1  of  article  16, 
as  no  Investigation  or  trial  could  occur  to  es- 
tablish the  loss  of  good  standing  after  a 
member's  death. 

When  a  certificate  of  membership  is  issued 
to  a  member,  that  certificate  Is  evidence  of 
his  good  standing  at  the  time  of  its  issue,  and 
such  good  standing  will  be  presumed  to  con- 
tinue until  there  is  proof  that  it  no  longer 
exists.  A  member  is  said  to  be  In  good  stand- 
ing when  he  complies  with  the  laws,  rules, 
usages,  and  regulations  of  the  order.  Such 
compliance  necessarily  Includes  punctual  pay- 
ment of  all  dues  and  assessments  for  which 
the  member  may  become  liable.  Good  stand- 
ing also  means  good  conduct,  that  is,  freedom 
from  the  violation  of  those  requirements  which 
indicate  the  benevolent  purposes  of  the  so- 
ciety, or  express  its  Intention  to  insist  upon 
a  high  standard  of  character  among  its  mem- 
bers. Independent  Order  of  Foresters  v.  Zak. 
136  111.  185,  26  N.  E.  593,  29  Am.  St.  Rep. 
318;  Royal  Templars  of  Temperance  v.  Curd, 
111  111.  284.  The  words  of  the  certificate  here 
sued  upon  are  as  follows:  "Provided  always 
that  said  member  is  in  good  standing  in  this 
order  at  the  time  of  said  death."  In  relation 
to  words  of  a  similar  kind  we  said,  In  Inde- 
pendent Order  of  Foresters  y.  Zak,  supra: 
"Under  such  a  constitution  as  that  of  appel- 
lant, the  loss  of  good  standing  must  be  shown 
by  some  official  action  on  the  part  of  the  or- 
ganization. •  •  *  The  order  Is  a  corporate 
l>ody.  The  attitude  of  a  corporate  body  to- 
wards one  of  its  members  can  only  be  known 
through  its  action  as  such  corporate  body. 
The  only  proper  evidence  of  such  action  will 
be  the  records  or  proceedings  of  the  organiza- 
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tlon  Itself."  It  Is  clear  that,  inasmuch  as  loss 
of  good  standing  on  the  part  of  a  member 
must  be  thus  established  by  corporate  action, 
such  loss  of  good  standing  does  not  include 
the  act  of  the  member  in  committing  suicide. 
See,  also,  Niblack  on  Accident  Insurance  and 
Benefit  Societies  (2d  Ed.)  {§  15&-157,  Inclu- 
Bive;  also  {  323.  At  section  323  of  the  sec- 
ond edition  of  Niblack's  work  on  Accident 
Insurance  and  Benefit  Societies,  the  author 
says:  "Proof  that  the  society  recognized  the 
decedent  as  a  member  up  to  a  short  time 
before  his  death.  In  connection  with  the  pre- 
sumption that  all  persons  follow  such  laws, 
rules,  and  regulations  as  they  are  subject  to, 
is  sufficient  evidence  of  the  good  standing  of 
decedent  to  maintain  the  action."  It  Is  not 
denied  in  this  case  that  the  deceased,  William 
Achterrath,  paid  all  his  dues,  and  conformed 
in  every  req)ect  to  such  requirements  of  the 
society  as  entitled  him  to  a  good  standing 
up  to  the  time  of  his  death.  Independently 
and  outside  of  the  fact  that  he  died  by  his 
own  hand.  2  Bacon  on  Benefit  Societies  and 
Life  Insurance  (2d  Ed.)  §  414. 

Again,  the  constitution-  and  by-laws  of  the 
appellant  society,  which  are  a  part  of  the  con- 
tract made  by  It  with  the  deceased,  recog- 
nize a  distinction  between  loss  of  good  stand- 
ing \a  the  society,  and  self-destruction.  A 
member's  certificate  may  become  void  by  bis 
loss  of  good  standing  In  the  order,  but  such 
loss  of  good  standing  is  determined,  as  a  gen- 
eral thing,  by  a  trial  and  conviction  in  the 
order.  When,  however,  a  member  takes  bis 
own  life,  no  trial  can  be  had,  and  none  is 
requhred  by  the  constitution  of  the  order.  The 
act  of  suicide  works  a  forfeiture  of  the  certifi- 
cate, not  because  the  member  Is  thereby  de- 
prived of  his  good  standing  In  the  order  at 
the  time  of  bis  death,  but  because,  aside  from 
all  question  of  good  standing,  it  Is  especially 
provided  that  suicide  In  and  of  Itself  shall 
defeat  a  recovery.  If  the  intention  was  that 
loss  of  good  standing  in  the  order  always  oc- 
curred when  death  was  from  self-destruction, 
then  there  would  be  no  occasion  for  providing 
especially  against  suicide.  In  such  case  it 
would  only  be  necessary  to  provide  generally 
that  loss  of  good  standing  should  work  a  for- 
feiture of  the  policy,  and,  if  the  commission 
of  suicide  Is  included  in  the  loss  of  good 
standing,  the  special  provisions  against  sui- 
cide would  be  unnecessary. 

Counsel  for  appellant,  however,  claim  that 
suicide  is  a  crime,  and  that,  therefore,  the 
appellant  is  not  liable  under  the  provisions  of 
its  constitution,  which  make  the  certificate  null 
and  void  if  a  member  dies  on  account  of  the 
violation  of  any  criminal  law  of  any  state, 
province,  or  municipality.  But  suicide  Is  not 
a  crime  under  the  statutes  of  this  state.  In 
New  York,  although  Buldde  Is  not  a  crime, 
an  attempt  to  commit  suicide  is  a  crime,  but 
it  has  been  held  In  that  state  that  the  fact 
that  a  member  killed  himself  is  not  a  defense 
to  an  action  under  a  provision  of  the  contract 
that  It  should  be  void  if  be  should  die  "in 


violation  of,  or  attempt  to  violate,  any  crhnlnal 
law."  Darrow  v.  Family  Fund  Society,  116 
N.  Y.  537,  22  N.  E.  1093,  6  L.  R.  A.  495,  15 
Am.  St.  Rep.  530.  In  Kerr  v.  Minnesota  Mu- 
tual Benefit  Ass'n,  39  Minn.  174,  39  N.  W.  312, 
12  Am.  St.  Rep.  C31,  where  a  policy  of  insur- 
ance provided  that  "If  the  assured  shall  die  in, 
or  in  consequence  of,  the  violation  of  any  crim- 
inal law  of  any  country,  state,  or  territory  in 
which  the  assured  may  be,  this  certificate  shall 
be  null  and  void,"  It  was  held  that  death  by 
suicide  is  not,  within  the  proper  meaning  of 
the  policy,  to  be  considered  as  the  violation  of 
law  therein  referred  to;  and  in  that  case  It 
was  said  by  the  Supreme  Court  of  Minnesota: 
"And  under  the  general  language  here  used, 
which  must  be  construed  favorably  to  the 
assured  and  strictly  as  against  the  company, 
the  violation  of  law  referred  to  In  the  policy 
ought  not,  we  think,  to  be  construed  to  mean 
or  include  suicide.  Suicide,  though  strictly  a 
crime,  is  not  reckoned  among  offenses  or  vio- 
lations of  law,  such  as  the  language  of  the 
policy  would  be  commonly  understood  to  re- 
fer to." 

Counsel  for  appellant  also  say  that,  while 
suicide  Itself  may  not  be  a  crime,  yet  the 
attempt  to  commit  suicide  is  a  crime.  But  "an 
attempt  to  commit  crime  Imports  a  purpose 
not  fully  accomplished  to  commit  it  It  is 
the  attempt  to  commit  suicide  that  is  the 
crime,  while  the  taking  of  one's  own  life  is 
no  violation  of  the  criminal  law.  •  •  » 
While  the  attempt  to  commit  suicide  Is  a 
crime,  the  accomplishment  of  the  purpose  to 
do  so  is  not."  Darrow  v.  Family  Fund  So- 
ciety, supra.  In  the  case  at  bar,  suicide  was 
actually  accomplished,  and  therefore  It  can- 
not be  said  that  the  deceased  was  guilty  of 
the  attempt  to  commit  suicide.  "If  the  act 
fails  to  accomplish  its  purpose.  It  constitutes 
an  attempt;  but,  if  the  result  of  it  is  the  con- 
summation of  the  purpose,  tbe  act  is  not  com- 
monly designated  as  an  attempt."  Darrow  v. 
Family  Fund  Society,  supra. 

The  benefit  certificate  issued  to  the  deceas- 
ed was  issued  January  19, 1899,  and  his  death 
took  place  May  8,  1901,  more  than  two  years 
after  the  issuance  of  the  certificate.  Inas- 
much as  he  continued  to  be  in  good  standing 
up  to  the  time  of  his  death,  the  question 
arises  as  to  the  meaning  of  that  part  of  sec- 
tion 1  of  article  16  which  reads  as  follows: 
"The  only  conditions  binding  upon  the  mem- 
ber are  the  agreements  as  to  his  full  com- 
pliance w^ith  the  laws  and  rules  of  the  as- 
sociation, and  ttiat  all  dues  and  assessments 
shall  be  paid  as  required.  In  all  other  re- 
spects the  payment  of  any  sum  due  under 
any  certificate  Issued  to  a  member,  shall  be 
Indisputable  and  incontestable."  After  the 
expiration  of  the  two  years  from  the  date  of 
the  certificate,  tbe  only  conditions  binding 
upon  William  Achterrath  were  the  agree- 
ments as  to  his  full  compliance  with  the  laws 
and  rules  of  the  association,  and  that  all  dues 
and  assessments  should  have  been  paid  as  re- 
quired.   It  is  not  denied  that  he  paid  all  dues 
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aod  assessments  as  required;  and  tbe  only 
question  remaining  Is  whether  the  agree- 
ments as  to  bis  full  compliance  with  the  laws 
and  rules  of  the  association  include  or  ex- 
clude the  provisions  In  regard  to  suicide  and 
self-destruction. 

The  certificate  In  this  case  provides  that 
the  statements  and  representations  made  by 
Achterrath  in  the  petition  or  application  for 
bis  membership  in  the  circle  shall  be  made 
a  part  of  the  contract  embodied  In  the  certif- 
icate. When  we  look  at  the  application  for 
membership,  we  And  two  agreements  em- 
bodied in  the  eighth  and  ninth  clauses  of  the 
application,  and  following  the  one  upon  the 
other.  By  the  first  of  these  agreements,  Ach- 
terrath says:  "I  further  agree  that  the  order 
shall  not  be  responsible  under  this  contract. 
If  •  •  *  I  shaU  die  ♦  ♦  ♦  by  suicide, 
whether  sane  or  insane,"  etc.  By  the  terms 
of  the  second  agreement,  embodied  in  clause 
9,  he  says:  "I  agree  to  make  punctual  pay- 
ment of  all  dues  and  assessments  for  which 
I  may  become  liable,  and  to  conform  in  all 
respects  to  the  constitution,  laws,  rules,  and 
usages  of  this  order  now  in  force,  or  which 
may  hereafter  be  adopted  by  the  supreme 
drcle  thereof."  By  agreeing  that  the  order 
shall  not  be  responsible  under  the  contract 
If  he  should  die  by  suicide,  whether  sane  or 
insane,  he  made  an  agreement  which  stood 
by  itself,  and  was  not  dependent  upon  any- 
thing in  the  constitution,  laws,  rules,  or 
usages  of  the  order.  It  is  not  to  be  presumed 
that,  when  he  made  the  agreement  embodied 
In  the  ninth  clause  of  the  application,  it  was 
intended  to  repeat  what  was  agreed  to  in  the 
eighth  clause.  Therefore,  when  by  the  ninth 
clause  he  agreed  to  conform  in  all  respects 
to  the  constitution,  laws,  rules,  and  usages 
of  the  order,  the  Intention  evidently  was  to 
refer  to  such  parts  of  the  constitution,  laws, 
rules,  and  usages  of  the  order  as  were  not 
embraced  in  what  was  agreed  to  by  the 
terms  of  clause  8.  If  the  language  In  clause 
9  was  broad  enough  to  cover  the  agreement 
that  the  order  should  not  be  responsible  in 
case  of  bis  death  by  suicide,  then  it  was  un- 
necessary to  make  the  separate  agreement  In 
regard  to  dying  by  suicide  which  is  embodied 
in  clause  8.  In  construing  two  clauses  of  a 
contract  following  one  upon  the  other,  a  con- 
struction will  not  be  adopted  which  makes 
one  a  repetition  of  the  other.  It  is  true  that, 
by  section  5  of  article  10  of  the  constitution. 
It  Is  provided  that  "if  a  member  dies  *  *  • 
by  self-destruction  •  •  »  the  certificate 
of  membership  shall  be  null  and  void."  But 
all  upon  this  subject  that  Is  embodied  in  sec- 
tion 5  of  article  10  of  tbe  constitution  is  con- 
tained in  the  agreement  made  by  the  insured 
in  clause  8  of  the  application.  It  is  there- 
fore to  be  presumed  that  the  agreement  in 
clause  9  of  the  application  did  not  refer  to 
that  part  of  section  5  of  article  10  of  the 
constitution  which  refers  to  self-destruction. 

When,  now,  we  come  to  section  1  of  article 
16  of  the  constitutio&  of  the  order,  we  find 


substantially  tbe  same  language  which  is 
embodied  In  clause  9  of  the  application.  This 
application  is  made  out  upon  a  blank  fur- 
nished by  the  order  itself.  Sections  1  and  3 
of  article  6  of  the  constitution  refer  to  the 
subject  of  ailing  out  the  blank  application 
by  the  applicant  and  the  signing  of  it  by 
him,  and  to  the  report  of  the  committee  up- 
on the  application,  and  to  tbe  indorsement  to 
be  made  upon  the  application,  and  to  the  ap- 
proval of  the  application  by  the  supreme 
medical  director,  and  the  return  of  the  same 
to  the  ofllce  of  the  supreme  secretary;  and 
it  is  specifically  stated  that  "each  application 
for  membership  and  indemnity  must  be  in 
writing  on  blanks  furnished  by  the  order." 
The  agreements,  embodied  in  clauses  8  and 
0  of  the  application  in  the  present  case,  are 
parts  of  a  printed  blank  furnished  by  tbe 
order.  Unquestionably,  the  language  of  this 
printed  blank  was  in  the  mind  of  the  order 
when  it  framed  section  1  of  article  16.  The 
following  words  In  that  section,  to  wit,  "the 
agreements  as  to  his  full  compliance  with 
the  laws  and  rules  of  the  association,"  are 
substantially  the  same  as  the  language  used 
in  clause  9  of  tbe  application.  It  is  to  be 
presumed,  therefore,  that  the  reference  In 
section  1  of  article  16  of  the  constitution  is 
to  the  agreement  embodied  in  clause  9  of  the 
application,  and  not  to  the  agreement  em- 
bodied in  clause  8  of  the  application.  This 
conclusion  receives  indorsement  from  the 
fact  that  in  clause  9  the  agreement  Is  "to 
conform  In  all  respects  to  the  constitution, 
laws,  rules  and  usages  of  this  order,"  etc. 
The  language  in  section  1  of  article  16  is 
"the  agreements  as  to  his  full  compliance 
with  the  laws  and  rules  of  the  association." 
It  will  be  observed  that  in  section  1  of  article 
16  the  word  "constitution"  is  left  out,  and 
the  words  "laws  and  rules"  are  used.  The 
provision  that,  'if  a  member  dies  ♦  ♦  * 
by  self-destruction,  ♦  •  *  the  certificate 
of  membership  shall  be  null  and  void,"  Is  a 
part  of  the  constitution  of  the  order;  that 
is  to  say,  it  is  section  5  of  article  10  of  the 
constitution.  But  the  agreements  mentioned 
In  section  1  of  article  16  do  not  refer  to  the 
constitution,  but  only  to  the  laws  and  rules 
of  the  association.  It  cannot  be  supposed, 
therefore,  that  section  1  of  article  16  referred 
to  that  provision  of  the  constitution  em- 
bodied In  section  6  of  article  10.  It  Is  true 
that  the  word  "rules"  is  sometimes  used  in 
a  sense  sufficiently  broad  to  embrace  such 
rules  as  are  embodied  in  the  constitution  as 
well  as  in  the  by-laws.  But  the  omission  of 
the  word  "constitution"  from  section  1  of 
article  16,  when  the  same  was  used  In  clause 
9  of  the  application,  possesses  a  peculiar  sig- 
nificance with  reference  to  the  interpretation 
of  the  language  now  under  consideration. 

It  is  thus  apparent  that  If,  after  two  years 
from  the  date  of  the  certificate,  the  member 
continued  In  good  standing— and  such  was 
the  fact  In  regard  to  William  Achterrath— 
the  only  conditions  after  that  date  binding 
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upon  him  were  the  agreements  as  to  his 
full  compliance  with  the  laws  and.  rules  of 
the  association,  and  not  such  other  agree- 
ments as  were  made  independently  and  out- 
side of  the  laws  and  rules  of  the  association. 
It  follows  that  the  words  "In  all  other  re- 
spects the  payment  of  any  sum  due  under 
any  certificate,  issued  to  a  member,  shall  be 
Indisputable  and  Incontestable,"  were  Intend- 
ed to  mean  that  the  benefit  certificate  should 
be  incontestable  after  two  years,  except  for 
certain  conditions,  among  which  suicide  was 
not  embraced.  Our  opinion  is  that  here  the 
incontestable  clause  applies  even  though  the 
insured  came  to  his  death  by  suicide.  The 
only  conditions  binding  upon  the  member  re- 
maining in  good  standing  after  the  lapse  of 
the  two  years  did  not  embrace  any  agree- 
ments In  regard  to  suicide  or  death  by  his 
own  hand.  At  any  rate,  the  language  of 
section  1  of  article  16  leaves  it  doubtful 
whether  such  was  the  case  or  not  This  be- 
ing BO,  the  rule  applies  that,  where  there  Is 
a  reasonable  doubt  as  to  the  extent  of  the 
application  of  the  Incontestable  clause,  it 
must  be  solved  In  favor  of  the  beneficiary. 

The  action  of  the  trial  court  in  ruling  upon 
the  evidence,  and  In  the  giving  and  refusal 
of  instructions,  was  in  accordance  substan- 
tially with  the  views  here  announced.  The 
judgments  of  the  Appellate  and  trial  comrts 
were  based  upon  the  theory  that,  under  sec- 
tion 1  of  article  16,  the  appellant  was  es- 
topped from  refusing  payment  on  account  of 
Achterrath's  death  by  self-destruction.  We 
think  that  they  adopted  the  correct  theory, 
and  gave  the  correct  interpretation  to  section 
1  of  article  16.  Accordingly,  the  Judgment 
of  the  Appellate  Court  Is  affirmed. 

Judgment  affirmed. 


(204  III.  «8) 

ELMWOOD  CEMETERY  CO.  t.  PEOPLE. 
(Supreme  Court  of  Illinois.    Oct.  26.  1903.) 

TAXATION-CBMBTBRIES-BXBMPTION  —  JUDG- 
MENT—ISSUES— VALIDITY  OF  TAX— ESTOPPBIi 
—SUIT  FOR  TAXES— EVIDENCE-FORFBITURE 
—PRIMA  FACIB  CASE. 

1.  Where,  in  an  action  under  Hard's  Rev.  St. 
1899,  p.  1433,  c.  120,  §  230,  to  recover  taxes 
due  on  forfeited  property,  the  tax  judgment, 
sale,  forfeiture,  and  redemption  record  were  in- 
troduced in  evidence,  showing  forfeiture  at  reg- 
ular tax  sales,  it  would  be  presumed  that  there 
was  an  offer  of  the  property  for  sale,  and  a 
failure  to  sell  for  want  of  bidders,  and  hence  a 
prima  facie  case  of  forfeiture  was  established. 

2.  Where  the  court,  on  application  for  judg- 
ment for  the  general  taxes  for  a  certain  year 
and  prior  years  sustained  objections  to  the  ef- 
fect that  the  premises  in  question  were  used 
exclusively  as  a  graveyard,  and  hence  exempt, 
the  judgment  was  a  bar  to  a  suit  based  for  the 
same  taxes,  and  brought  under  Kurd's  Rev.  St. 
1899,  p.  1433,  c.  120,  §  230,  to  recover  taxes  on 
forfeited  property. 

3.  A  judgment  against  land  by  default  for 
delinquent  taxes  is  not  conclusive  against  the 
owner  as  to  the  legality  of  the  taxes,  and  he 
may  show  such  fact  in  a  collateral  proceeding. 

4.  Const.  1870,  art.  9,  f  5,  declares  that  prop- 
erty used  for  cemetery  purposes  may  be  ex- 
empted from  taxation,  and  such  exemption  la 


created  by  Hurd's  Rev.  St.  1899,  p.  1393.  c. 
120,  i  2.  Laws  1879,  p.  253,  |  224,  provides 
that  a  judgment  for  the  sale  of  real  estate  for 
delinquent  taxes  shall  estop  all  parties  from 
raising  any  objections  thereto  which  could  have 
been  presented  as  a  defense,  "except  in  cases 
where  the  real  estate  is  not  liable  to  the  tax." 
Beld,  that  an  objection  that  certain  real  estate 
was  used  exclusively  as  a  cemetery,  and  hence 
exempt,  was  an  objection  that  it  was  not  liable 
to  the  tax,  and  might  he  made  on  an  applica- 
tion for  judgment  of  sale. 

Appeal  from  Circuit  Court,  Cook  CSoonty; 
Richard  S.  Farrand,  Judge. 

Suit  by  the  people  against  the  Elmwood 
Cemetery  Company  to  recover  taxes.  From 
a  Judgment  in  favor  of  plaintiff,  defendant 
appeals.    Reversed. 

This  Is  an  action  of  debtr  begun  oo  July 
29,  1901,  in  the  name  of  the  people  of  the 
state  of  Illinois  against  appellant,  the  Blm- 
wood  Cemetery  Company,  to  recover  '  the 
amount  alleged  to  be  due  for  taxes  upon  cer- 
tain real  estate,  for  the  nonpayment  of  wblch 
tbe  land  was  forfeited  to  the  state.  As  orig- 
inally instituted,  the  suit  was  for  taxes  for 
the  years  1896,  1897,  1898,  and  1899,  and  tbe 
sum  of  $1,446.87  was  alleged  to  be  due  for 
said  taxes,  penalties,  interest,  and  coats.  A 
plea  of  nil  debet  was  filed,  and  afterwards 
there  were  filed  certain  additional  pleas,  al- 
leging, first,  that  tbe  land  in  question  during 
each  of  the  years  named  was  used  exclusive- 
ly as  a  graveyard,  or  ground  for  burying  the 
dead,  and  by  virtue  of  the  statute  was  ex- 
empt from  taxation;  second,  that  no  action 
could  be  maintained  for  the  taxes  of  1896, 
becaiise  at  tbe  July  term,  1897,  of  the  county 
court  of  Cook  county,  the  county  treasurer 
and  collector  of  that  county  had  made  ap- 
plication for  judgment  of  sale  of  the  land  for 
delinquent  taxes  for  the  year  1896  and  prior 
years,  and,  upon  objections  being  filed  by  the 
owner  setting  up  the  exemption  aforesaid,  the 
county  court  had  sustained  such  objections, 
and  refused  the  application  for  sale;  third, 
that  no  action  could  be  maintained  for  the 
taxes  of  1897.  1898,  and  1899,  because  at  the 
July  term,  1900,  of  the  county  court  of  Cook 
county,  application  was  again  made  by  such 
treasurer  and  collector  for  judgment  of  sale 
of  said  land  for  delinquent  taxes  for  the  year 
1899  and  prior  years,  and,  upon  objections  be- 
ing filed  setting  up  the  exemption  aforesaid, 
the  objections  were  again  sustained,  and  the 
application  for  judgment  was  again  refused 
—all  of  which  proceedings  in  the  county  court 
it  is  alleged  took  place  prior  to  the  com- 
mencement of  the  present  suit.  Replications 
to  these  pleas  were  filed,  denying  that  the 
land  in  question  was  exempt,  and  denying 
that  the  land  was  used  solely  and  exclusively 
as  a  graveyard,  and  setting  up  sundry  pro- 
ceedings, which  it  is  alleged  resulted  In  the 
forfeiture  of  the  land  in  the  years  1896,  1897, 
1898,  and  1809.  A  general  demurrer  was 
interposed  to  the  replications  to  said  seccmd 
and  third  pleas,  and  was  sustained;  and 
thereafter,  on  February  21,  1802,  an  amended 
declaration  was  filed,  in  all  respects  almllar 
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to  the  oiiglnal  declaration,  except  tbat  It  con- 
tained no  claim  on  account  of  ,the  taxes  of 
1896  and  1899,  and  relied  solely  upon  the  al- 
leged forfeitures  of  1897  and  1898,  the 
amount  alleged  to  be  due  being  $835.04.  The 
defendant  pleaded,  first,  the  general  issue; 
second,  that  the  land  was  exempt  from  taxa- 
tion by  reason  of  its  use  for  burial  purposes; 
and,  third,  the  proceedings  above  mentioned 
in  the  county  court  at  the  July  term,  1000, 
were  set  up,  wherein  the  coiinty  collector's 
application  for  Judgment  of  sale  of  the  land 
for  the  delinquent  taxes  for  the  year  1899 
'  and  prior  years  was  refused. 

It  was  admitted  of  record  that  the  defend- 
ant below,  the  Elmwood  Cemetery  Company, 
owned  the  land  In  question  on  the  Ist  day  of 
May  and  the  1st  day  of  April,  1897  and  1898, 
and  still  owns-  the  same.  The  land  is  de- 
scribed as  follows:  "(Except  railroad  and 
except  north  two  acres  of  the  east  half  of 
the  south-west  quarter  of  the  south-west 
quarter)  the  north-east  fractional  quarter  of 
section  26,  town  40  north,  range  12,  contain- 
ing 168.84  acres." 

The  people,  plaintiff  below,  offered  In  evi< 
dence  certified  copies  of  the  warrants  to  the 
collector  for  the  taxes  for  the  years  1897  and 
1898,  and  a  certified  copy  of  tax  Judgment, 
sale,  redemption,  and  forfeiture  record  for 
the  year  1899,  to  the  introduction  of  which 
objection  was  made,  but  it  was  received  sub- 
ject to  such  objection.  The  defendant  be- 
low Introduced  a  transcript  of  the  record  of 
the  county  court  of  Cook  county  in  the  mat- 
ter of  the  application  of  the  county  treasurer 
and  ex  ofllcio  county  collector  for  Judgment 
for  delinquent  taxes  for  the  year  1899  and 
prior  years,  which  contains  the  objections 
filed  by  the  Elmwood  Cemetery  Company  on 
July  9, 1900,  to  the  entry  of  Judgment  against 
the  land  aforesaid.  Among  the  reasons  urged 
In  support  of  said  objections  were  the  follow- 
ing: "(1)  Said  premises  above  noted,  at  the 
time  of  levying  and  assessing  said  taxes, 
were  and  are,  and  consist  of,  lands  used  ex- 
clusively as  graveyards  and  grounds  for 
burying  the  dead.  (2)  Said  Elmwood  Ceme- 
tery Company  ia  a  corporation  organized  un- 
der the  laws  of  the  state  of  Illinois  for  the 
purpose  of  owning,  managing,  and  conduct- 
ing graveyards  or  places  for  burying  the 
dead,  and  said  premises  comprise  and 
constitute  the  entire  real  estate  holdings  of 
said  E<lmwood  Cemetery  Company,  all  of 
which  are  used  and  set  apart  to  the  sole  and 
exclusive  purpose  of  Interment  or  burying 
tlie  dead.  (3)  Said  premises  have,  by  per- 
mits in  due  form  from  the  proper  authorities, 
been  established  as  graveyards  or  places  of 
burial.  (4)  Said  premises  have  not  at  any 
time  since  the  assessment  or  levying  of  said 
tax  been  used  for  or  appropriated  to  any  oth- 
er use  or  purpose  than  for  such  graveyards 
or  grounds  for  burying  the  dead."  Other  ob- 
jections were  made,  substantially  the  same 
as  those  above  quoted,  but  applying  more 
particularly  to  the  tax   for  the  year  1899. 


Still  other  objections  are  made,  which  it  ia 
unnecessary  to  mention  in  order  to  decide  the 
present  controversy.  In  the  proceedings  of 
July,  1900,  introduced  by  the  defendant  be- 
low, an  order  was  -entered  on  July  20,  1900, 
by  the  county  court,  wherein,  after  reciting 
that  the  cause  came  on  to  be  heard  upon  the 
foregoing  application  and  the  objections 
thereto,  it  was  ordered  by  the  court  that  said 
objections,  in  so  far  as  they  related  to  the 
property  of  the  cemetery  company  as  here- 
inbefore described,  "be  and  are  hereby  sus- 
tained, and  said  application  for  Judgment  is 
hereby  refused  as  to  said  property."  In  the 
present  proceeding  here  sought  to  be  re- 
viewed, and  on  February  28,  1903,  the  court 
entered  a  Judgment  order  wherein  it  "found 
the  Issues  in  favor  of  the  plaintiff  and  as- 
sessed the  plaintiff's  damages  at  the  sum  of 
$835.04,  to  which  finding  of  the  court  the 
defendant  then  and  there  excepted;"  The  de- 
fendant made  a  motion  for  a  new  trial,  which 
was  overruled,  and  thereupon  Judgment  was 
entered  upon  the  finding,  to  the  entry  of 
which  an  exception  was  taken.  The  present 
appeal  is  prosecuted  from  the  Judgment  so 
entered  by  the  county  court  on  February  28, 
1903. 

Donald  L.  Morrill,  for  appellant.  Robert 
S.  lies,  Robt.  DeloB  Martin,  and  Stillman  B. 
Jamleson,  for  the  People. 

MAORUDSR,  J.  (after  stating  the  facts). 
This  action  of  debt  is  brought  under  sec- 
tion 230  of  the  revenue  law,  which  provides 
as  follows:  "The  county  board  may,  at  any 
time,  institute  suit  in  an  action  of  debt  in 
the  name  of  the  .people  of  the  state  of  Illi- 
nois in  any  court  of  competent  Jurisdiction 
for  the  whole  amount  due  on  forfeited  prop- 
erty; or  any  county,  city,  town,  school  dis- 
trict or  other  municipal  corporation,  to  which 
any  such  tax  may  be  due,  may,  at  any  time, 
institute  suit  in  an  action  of  debt  in  its  own 
name,  before  any  court  of  competent  Juris- 
diction, for  the  amount  of  such  tax  due  any 
such  corporation  on  forfeited  property,  and 
prosecute  the  same  to  final  Judgment  •  •  * 
And  in  any  such  suit  or  trial  for  forfeited 
taxes,  the  fact  that  real  estate  or  personal 
property  is  assessed  to  a  person,  firm  or  cor- 
poration, shall  be  prima  facie  evidence  that 
such  person,  firm  or  corporation  was  the 
owner  thereof,  and  liable  for  the  taxes  for 
the  year  or  years  for  which  the  assessment 
was  made,  and  such  fact  may  be  proved  by 
the  introduction  in  evidence  of  the  proper 
assessment  book  or  roll,  or  other  competent 
proof."    Kurd's  Rev.  St  1899,  p.  1433,  c.  120. 

1.  It  is  first  claimed  by  the  appellant  that 
the  evidence  produced  in  behalf  of  the  ap- 
pellee Is  insufficient  to  sustain  the  Judgment 
of  the  court.  The  principal  point  made  un- 
der this  general  objection  Is  that,  while  the 
documentary  proof  introduced  by  the  appel- 
lee tends  to  show  a  substantial  compliance 
with  some  of  the  requirements  essential  to 
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establish  a  forfeiture  for  unpaid  taxes,  It 
does  not  contain  any  evidence  showing  that 
the  iand  In  question  was  ever  offered  for  sale 
for  the  unpaid  taxes  of  1897,  or  for  the  un- 
paid taxes  of  189S,  and  that  the  same  was 
not  sold  for  want  of  bidders.  "To  create  a 
forfeiture  there  must  have  been  a  judgment, 
a  process  in  substantial  conformity  with  the 
requirements  of  the  statute  authorizing  the 
sale  of  the  property,  an  offer  of  the  property 
for  sale,  and  a  failure  to  sell  for  want  of 
bidders."  People  v.  Henckler,  137  HI.  580, 
27  N.  E.  602,  and  cases  cited.  It  is  true  that 
no  aiHrmative  evidence  was  Introduced  by 
the  appellee  upon  the  trial  below  showing  an 
offer  of  the  property  for  sale  and  a  failure 
to  sell  for  want  of  bidders.  But  the  amend- 
ed declaration  in  the  case  alleges  that  the 
land  In  question  was  forfeited  to  the  state  for 
the  taxes  of  the  years  1897  and  1898,  and  the 
tax  judgment,  sale,  forfeiture,  and  redemp- 
tion record  was  Introduced  in  evidence  by 
the  appellee,  and  showed  that  the  lands  in 
question  were  forfeited  for  the  years  1897 
and  1808  at  the  regular  tax  sales.  This  evi- 
dence was  not  contradicted  by  the  appellant, 
nor  rebutted  In  any  way.  The  collector's  tax 
warrant,  together  with  the  tax  Judgment, 
sale,  forfeiture,  and  redemption  record,  un- 
rebutted,  was  suflScient  evidence  of  the  as- 
sessment and  levy  of  the  taxes,  the  amount 
property  which  has  been  forfeited  to  them 
of  the  same,  the  years  In  which  they  were 
assessed  and  levied,  and  that  the  taxes  were 
due  and  unpaid,  and  that  the  lands  in  ques- 
tion were  forfeited  to  the  state  as  therein 
shown.  Carrington  v.  People,  195  III.  484, 
63  N.  B.  163;  Gage  v.  Parker,  103  111.  528; 
Mix  V.  People,  86  111.  312;-  Durham  v.  Peo- 
ple, 67  III.  414;  Ohinlquy  r.  People,  78  111. 
570.  In  Carrington  v.  People,  supra,  we  have 
recently  held  that  In  an  action  of  debt  to 
recover  taxes,  costs,  and  penalties  due  on 
property  which  has  been  forfeited  to  the 
state  for  want  of  bidders  at  the  tax  sale  a 
prima  fade  case  is  made  by  Introducing  In 
evidence  a  certified  copy  of  the  tax  Judg- 
ment, sale,  redemption,  and  forfeiture  rec- 
ord, together  with  proof  that  the  defendants 
were  the  owners  of  the  property  in  the  years 
for  which  the  unpaid  taxes  were  levied.  The 
documentary  records  Introduced  In  evidence 
by  the  appellee  upon  the  trial  below  show 
a  forfeiture,  and,  until  the  contrary  is  prov- 
en, it  will  be  presumed  that  the  antecedent 
steps  which  precede  the  forfeiture  were  tak- 
en In  accordance  with  the  requirements  of 
the  statute.  That  Is  to  say.  It  being  estab- 
lished that  there  was  a  forfeiture,  it  will  be 
presumed  that  there  was  an  offer  of  the  prop- 
erty for  sale  and  a  failure  to  sell  for  want  of 
bidders.  It  was  admitted  upon  the  trial  that 
appellant  was  the  owner  of  the  property  on 
the  1st  days  of  May  and  the  1st  days  of 
April,  1807  and  1898,  and  that  it  still  owned 
the  land  at  the  time  of  the  trial.  Therefore, 
nil  the  requirements  to  establish  a  prima  fa- 
cie case  for  the  purpose  of  showing  that  the 


property  had  been  forfeited  to  the  state  were 
established  by  the  evidence.  Appellant  in- 
troduced no  evidence  to  overthrow  the  prima 
facie  case  thus  made,  nor  did  it  Introduce  any 
evidence  to  show  that  the  property  in  ques- 
tion was  used  for  burial  purposes  in  the 
years  1897  and  1898. 

2.  But  upon  the  trial  below  the  appellant 
introduced  certain  proceedings  which  took 
place  in  the  county  court  of  Cook  county  in 
July,  1900,  wherein,  on  July  20,  1900,  that 
court,  upon  the  application  of  the  county  col- 
lector for  judgment  of  sale  for  the  general 
taxes  of  the  year  1899  and  prior  years,  sus-  • 
tained  objections  to  the  effect  that  the  prem- 
ises in  question,  at  the  time  of  levying  the 
taxes  for  the  years  1897  and  1898,  as  well  as 
1809,  were  used  exclusively  as  graveyards 
.and  grounds  for  burying  the  dead,  and  on 
that  accoimt  were  exempt  from  taxation; 
and  in  sustaining  such  objections  refused  the 
application  of  the  collector  for  Judgment  as 
to  the  property  in  controversy.  The  exemp- 
tion of  the  land  on  account  of  Its  use  for 
burial  purposes  was  the  question  at  issue  un- 
der the  objections  in  the  proceeding  In  July, 
1900.  The  parties  to  that  proceeding  were 
the  same  as  the  parties  to  the  present  pro- 
ceeding, and,  the  question  being  the  same,  we 
see  no  reason  why  the  Judgment  rendered  on 
July  20,  1900,  is  not  conclusive  upon  the  same 
parties  in  this  proceeding.  In  Graceland  Cem- 
etery Co.  V.  Pe<^le,  92  111.  619,  an  application 
was  made  to  the  county  court  for  Judgment 
for  taxes,  and  among  the  objections  filed  why 
the  application  for  Judgment  should  be  denied 
was  a  claim  on  the  part  of  appellant  that  the 
lands  in  question  were,  under  the  provisions 
of  the  company's  cliarter,  exempt  from  tax- 
ation. This  in  that  case  was  the  main  ques- 
tion upon  the  hearing— indeed,  the  only  one 
to  which  the  evidence  was  directed  or  relied 
upon  in  the  argument;  and  we  held  In  tliat 
case  that  the  determination  of  the  county 
court  up9n  an  application  for  an  order  for 
the  sale  of  land  for  taxes  due  thereon  was  a 
judgment  whethar  the  same  was  adverse  or 
in  favor  of  the  party  resisting  the  same,  and 
that  such  Judgment  was  conclusive  upon  the 
parties,  where  the  court  had  Jurisdiction,  un- 
til it  was  reversed  or  set  aside  by  some  legal 
proceeding  instituted  for  that  purpose.  It 
was  also  held  In  Graceland  Cemetery  Co.  v. 
People,  supra,  that  the  Judgment  of  the  coun- 
ty court,  holding  that  lands  are  not  liable  to 
taxation  for  certain  years,  on  application  for 
judgment  against  the  same.  Is  a  conclusive, 
bar,  until  reversed,  as  against  a  second  ap- 
plication for  judgment  for  the  taxes  of  the 
same  year. 

It  cannot  be  said  that  there  was  any  want 
of  jurisdiction  In  the  county  court  which  ren- 
dered the  judgment  of  July  20,  1900,  sustain- 
ing the  objection  that  the  property  was  ex- 
empt from  taxation.  If  that  Judgment  was 
erroneous,  the  present  appellee  should  have 
taken  proceedings  to  reverse  the  same.  In 
this  collateral  proceeding  it  is  couclusive  op- 
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on  the  parties.  The  proceeding  of  July,  1900, 
as  It  Is  presented  In  the  present  record,  in- 
Tolved  a  trial  upon  the  merits,  and  the  court 
bad  Jurisdiction  of  the  persons  and  of  the 
subject-matter  of  the  suit  We  are  unable 
to  see  why  the  doctrine  of  the  case  of  Grace- 
land  Cemetery  Co.  v.  People,  supra,  Is  not 
applicable  to  the  case  at  bar.  See,  also,  Riv- 
erside Co.  V.  Howell,  113  111.  256;  Belleville 
Nail  Oo.  V.  People,  98  111.  399;  Gage  v.  Bailey, 
102  XU.  11;  Stamposki  v.  Stanley,  109  111.  210. 
The  Jhdgment  of  the  county  court,  acting 
within  Its  Jurisdiction,  cannot  be  collaterally 
attacked.  Hammond  v.  People,  169  111.  545, 
48  N.  E.  573;  Elebllng  v.  People,  146  111.  120, 
33  N.  B.  1090.  It  cannot  be  here  contended 
that  the  county  court,  in  rendering  the  judg- 
ment sustaining  the  objections  in  question  in 
July,  1900,  could  not  consider  the  question 
whether  the  Judgments  for  taxes  entered  In 
1897  and  1898  were  valid  or  not.  The  appel- 
lant was  not  estopped,  In  the  proceedings  of 
July,  1900,  from  raising  the  question  that 
the  land  was  exempt  as  burying  land,  on  ac- 
count of  the  Judgment  entered  against  the 
land  In  the  year  1899,  for  the  reason  that 
that  Judgment  was  entered  by  default;  and 
it  has  been  held  by  this  court  that  a  Judg- 
ment against  land  by  default  for  delinquent 
taxes  is  not  conclusive  against  the  owner  as 
to  the  legality  of  all  the  taxes  Included  In 
the  Judgment,  and  he  may  show  that  a  part 
of  the  tax  is  illegal,  and  thus  defeat  the  sale 
In  a  collateral  proceeding— as  In  ejectment  to 
recover  under  a  tax  deed;  and  that  such 
Judgment  is  to  be  distinguished  from  a  Judg- 
ment affirming  a  special  assessment,  which 
is  conduslre  upon  the  landowner.  Biverside 
Co.  V.  Howell,  113  111.  256,  and  cases  there 
referred  to;  Gage  v.  Goudy,  141  111.  216,  30 
N.  E.  320. 

There  Is  another  reason  why  the  appellant 
was  not  estopped  from  raising  the  question 
here  under  consideration  in  the  application 
for  Judgment  in  July,  1900,  and  that  Is  that 
the  real  estate  against  which  Judgment  was 
applied  for  In  that  case  was  not  liable  to 
the  tax  sought  to  be  enforced  against  it.  It 
is  contended  that,  under  the  amendment  to 
the  revenue  law  passed  in  1879,  as  contained 
in  section  224  thereof,  the  judgment  of  the 
county  court,  whether  rendered  with  or  with- 
out the  appearance  of  the  landowner,  should 
be  held  conclusive  of  this  or  any  other  ob- 
jection to  the  entry  of  judgment  which  might 
have  been  interposed  before  the  Judgment 
was  entered.  But  In  Gage  v.  Goudy,  supra, 
we  said.  In  answer  to  this  contention  (page 
224,  141  111.,  and  page  822,  30  N.  B.):  "We 
have  frequently  held,  both  before  and  since 
the  passage  of  said  amendment,  that,  where 
a  Judgment  for  taxes  includes  either  illegal 
taxes  or  Illegal  costs,  and  the  landownei 
does  not  appear  and  contest  the  entry  of 
Judgment,  these  obJectioi'S  may  be  raised  by 
way  of  a  collateral  attack  upon  the  title  to 
lands  claimed  through  a  sale  under  such  Judg- 
ment, and  that  the  Judgment  is  in  such  case 


no  estoppel.  And  this  Is  the  settled  doctrine 
of  this  court  [Referring  to  cases.]  The  the- 
ory upon  which  cases  of  this  character  have 
proceeded  since  the  adoption  of  said  amend- 
ment is  that  they  come  within  the  exception 
made  by  the  amendment,  viz.,  cases  where 
'the  real  estate  was  not  liable  to  the  tax  or 
assessment.' "  Said  section  224  (Laws  1879, 
p.  253)  provides  that:  "Any  Judgment  for  the 
sale  of  real  estate  for  delinquent  taxes  ren- 
dered after  the  passage  of  this  act  •  •  • 
shall  estop  all  parties  from  raising  any  ob- 
jections thereto  or  to  a  tax  title  based  there- 
<m,  which  existed  at  or  before  the  rendition 
of  such  Judgment  and  could  have  been  pre- 
sented as  a  defense  to  the  application  for 
such  Judgment  in  the  court-wherein  the  same 
was  rendered,  and,  as  to  all  such  questlona, 
the  Judgment  itself,  shall  be  conclusive  evi- 
dence, of  its  regularity  and  validity  in  all 
collateral  proceedings,  except  in  cases  where 
the  tax  or  special  assessments  have  been  paid, 
or  the  real  estate  was  not  liable  to  the  tax  or 
assessment"    Carrlngton  v.  People,  supra. 

The  case  at  bar  comes  within  the  exception 
■specified  In  the  amendment,  because  the  ob- 
jection that  the  land  here  In  controversy  was 
exempt  because  of  its  use  as  a  burying 
ground  is  tantamount  to  the  objection  that  it 
was  not  liable  to  the  tax  sought  to  be  impos- 
ed upon  it  The  Constitution  of  1870  (article 
9,  i  3)  provides  that  "such  other  property  as 
may  be  used  exclusively  for  agricultural  and 
horticultural  societies,  for  school,  religious, 
cemetery  and  charitable  purposes,  may  be  ex- 
empted from  taxation;  but  such  exemption 
shall  be  only  by  general  law."  In  pursuance 
of  this  constitutional  provision  the  Legisla- 
ture passed  a  revenue  law,  the  second  sec- 
tion of  which  provides  that  "all  property,  de- 
scribed in  this  section  to  the  extent  herein 
limited,  shall  be  exempt  from  taxation,  that 
is  to  say:  •  ♦  ♦  Third,  all  lands  used  ex- 
clusively as  graveyards  or  grounds  for  bury- 
ing the  dead."  Kurd's  Rev.  St.  1899,  p.  1393, 
c.  120. 

In  view  of  the  fact  that  the  objection  here 
under  consideration  comes  within  the  ex- 
ception mentioned  in  the  amendment  of  1879 
to  the  revenue  law,  such  cases  as  People  v. 
Smith,  94  HI.  226,  and  Biggins  v.  People,  106 
111.  270,  cannot  be  held  to  apply.  The  objec- 
tion here  made,  to  the  effect  that  the  land 
was  exempt  from  taxation  altogether,  cannot 
be  regarded  as  a  mere  irregularity,  so  far  as 
the  former  Judgments  rendered  in  1897  and 
1S98  are  concerned.  In  regard  to  such  Judg- 
ments it  caiuiot  be  said  that  In  rendering  the 
same  there  was  a  failure  to  observe  a  mere 
formality,  such  as  is  mentioned  In  the  two 
cases  last  referred  to. 

While  we  are  inclined  to  hold  that  the  first 
objection  made  by  appellant,  to  the  effect 
that  the  evidence  produced  by  appellee  is  In- 
sufficient to  sustain  the  Judgment  below,  Is 
not  well  taken,  we  are  yet  of  the  opinion  that 
the  second  objection,  as  to  the  conclusiveness 
of  the  Judgment  of  the  county  court  rendered 
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In  July,  1900,  la  well  taken.  Therefore  the 
Judgment  of  the  county  court  Is  reversed,  and 
the  cause  is  remanded  to  that  court  for  fur- 
ther proceedings  in  accordance  with  the  views 
herein  expressed. 
Reversed  and  remanded. 


(204  111.  347) 

In  re  UOTON  TANK  LINE  CO.  OF  NEW 
JERSEY. 

(Supreme  Court  of  lUlnois.     Oct  26,  1903.) 

TAXATION— CARS  OF  FOHBION  NONRAILWAT 
CORPORATION  —  INTBRSTATB  COMMERCE  — 
CREDITS  PAYABLE  AT  HOME  OFFICE. 

1.  Cars  of  a  foreign  corporation  (not  a  rail- 
road corporation)  having  its  principal  office  In 
another  state,  which  axe  merely  in  transit  in 
Illinois  for  the  purpose  of  bringing  merchandise 
from  another  state  into  or  through  this  state, 
are  instruments  of  interttate  commerce,  and 
not  subject  to  taxation  here. 

2.  Credits  of  a  foreign  corporation,  payable  at 
its  home  office  in  the  state  where  it  has  its 
domicile,  are  not  subject  to  assessment  in  this 
state. 

In  the  matter  of  the  appeal  of  the  Union 
Tank  Line  Company  of  New  Jersey  from  the. 
action  of  the  board  of  review  of  Cook  county. 
Action  disapproved. 

This  is  an  appeal  from  the  action  of  the 
board  of  review  of  Cook  county  under  the 
provisions  of  section  35  of  the  revenue  law 
of  1898  (Kurd's  Rev.  St.  1899,  c.  120). 

From  the  statement  of  facta  submitted  by 
the  board  of  review  it  appears  that  appel- 
lant, by  its  agent,  filed  with  the  board  of 
assessors  of  Cook  county  a  schedule  of  per- 
sonal property  in  Co<A  county  subject  to 
assessment  therein,  consisting  only  of  office 
furniture  estimated  at  a  value  of  fl50. 
Thereafter  the  board  of  assessors  increased 
this  valuation  to  $1,0(X)  and  an  assessed  valu- 
ation of  1200,  and  returned  the  same  to  the 
board  of  review,  who,  believing  this  assess- 
ment inadequate,  notified  appellant  to  ap- 
pear before  the  board  and  show  cause  why 
its  assessment  should  not  be  increased.  Pur- 
suant to  the  notice,  appellant,  by  its  agent 
and  its  attorney,  appeared,  and  they  were 
interrogated  by  the  president  of  the  board 
as  to  the  number  of  cars  appellant  owned 
and  as  to  the  moneys  and  credits  appellant 
had  in  Cook  county  on  April  1,  1901.  Ap- 
pellant's representatives  asserted  that  they 
could  not  give  the  desired  information. 
Afterward  the  board  of  review,  upon  infor- 
mation obtained  from  other  sources,  found 
that  appellant  had  in  Cook  county  on  April 
1,  1901,  160  or  more  cars,  of  a  cash  value  of 
$500  each,  and  had  moneys  and  credits  and 
office  furniture  of  a  cash  value  of  $125,000, 
all  subject  to  assessment  in  Cook  county, 
and  accordingly  found  appellant's  personal 
property  to  be  of  the  value  of  $200,000,  and 
entered  an  assessed  value  of  $40,000  upon  the 
assessment  books. 

On  the  date  of  the  hearing  before  the 
board  of  review  appellant  filed  with  the 
board  a  written  statement  that  appellant  la 


a  corporation  organized  and  existing  under 
the  laws  of  the  state  of  New  Jersey;  that  Its 
business  Is  to  own,  maintain,  and  operate  a 
line  of  tank  cars  for  the  transfer  of  mer- 
chandise for  other  parties  into  and  through 
the  state  of  Illinois  and  into  other  states; 
that  it  has  no  place  of  business  nor  any  prop- 
erty in  Cook  county  except  some  office  fur- 
niture in  an  office  In  Chicago,  which  is  used 
by  one  agent,  whose  business  is  to  trace  or 
locate  cars  which  are  sent  into  or  through 
the  state  of  Illinois,  and  prevent  such  cars 
being  delayed,  and  such  other  clerical  work 
as  he  may  be  directed  to  do  from  appellant's 
principal  office;  that  Its  cars  bad  no  situs 
In  law  in  the  state  of  Illinois;  ttiat  the  cars 
are  not  allowed  to  remain  within  the  state 
of  Illinois  longer  than  Is  necessary  for  them 
to  be  passed  through  the  state,  or,  if  shipped 
to  points  within  the  state,  longer  than  is 
neaessary  for  them  to  be  unloaded  and  re- 
turned to  such  other  places  in  other  states 
as  they  may  be  needed  to  be  loaded  with 
merchandise;  that  the  cars  are  used  only  In 
transit  into  and  through  the  state  of  Illinois, 
and  are  instruments  of  interstate  commerce 
only,  and  this  state  has  no  jurisdiction  to 
impose  any  tax  upon  them.  Subsequently 
appellant  filed  with  the  board  of  review  a 
petition  to  set  aside  the  increased  assess- 
ment, and  also  a  series  of  objections  to  the 
Increase,  stating  substantially  the  same  rea- 
sons as  appear  in  appellant's  first  written 
statement  No  relief  being  granted  by  the 
board  of  review,  appellant  prayed  an  appeal 
to  the  auditor  of  public  accounts  for  present- 
ment to  this  court,  which  appeal  is  now  be- 
fore us  on  the  statement  of  facts  submitted 
to  the  board  of  review. 

Alfred  D.  Eddy  and  James  A.  Follenwlder, 
for  appellant  H.  J.  Hamlin,  Atty.  Gen., 
Edwin  W.  Sims,  Co.  Atty.,  and  Prank  L. 
Shepard,  Asst  Go.  Atty.,  (or  Board  of  Re- 
view. 

PER  CURIAM.  We  think  it  suffldenUy 
appears  from  the  statement  of  facts  submit- 
ted by  the  board  of  review  to  this  court  that 
the  assessment  of  $40,<X)0  npou  the  property 
of  appellant  was  made  upon  its  150  tank 
cars,  valued  at  $500  each,  and  money  and 
credits  of  the  value  of  $125,000,  and  that  it 
was  claimed  by  the  company  that  such  cars 
were  merely  in  transit  temporarily,  if  at  all. 
In  the  city  of  Chicago,  on  the  1st  day  of 
April,  1901,  and  therefore  not  subject  to  tax- 
ation in  this  state,  and  also  that  the  moneys 
and  credits  due  the  company  were  payable 
at  its  home  office  in  New  Jersey,  and  there- 
fore likewise  exempt  from  taxation  In  Illi- 
nois. On  the  question  of  the  exemption  from 
taxation  by  one  state  of  cars  owned  by  a 
corporation  (not  a  railroad  corporation)  hav- 
ing its  domicile  in  another  state,  the  Supreme 
Court  of  Missouri,  In  the  well-considered  case 
of  State  ex  rel.  v.  Stephens,  146  Mo.  662,  48 
S.  W.  929,  69  Am.  St  Rep.  625,  where  the 
authorities  are  fully  cited,  held  adversely  to 
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the  taxing  power.  The  langiiage  used  la  aa 
follows:  "The  relator  Is  a  corporation  organ- 
ized under  the  laws  of  the  state  of  New  Jer- 
sey, and  la  engaged  at  Kansas  City,  Mls- 
■ourl.  In  the  general  packing  business ;  that 
is,  in  killing  and  dressing  food  animals  and 
In  eelUng  the  meats  thereof.  It  owns  a  num- 
ber of  refrigerator  cars,  In  which  it  ships  Its 
foods  to  yarlous  counties  In  this  state  and  to 
other  states  in  the  Union.  Its  cars  are  haul- 
ed by  yarlous  railroads.  It  appears  from  the 
petition  that  the  relator's  place  of  business 
Is  In  ECansas  City,  in  the  state  of  Kansas, 
and  that  the  cars  here  taxed  are  attached  to 
<t8  business  as  an  Incident  thereto,  and  are 
loaded  In  the  state  of  Kansas  and  shipped 
Into  and  through  the  state  of  Missouri 
These  allegations  are  not  denied  by  the  re- 
turn, and  hence  they  must  be  taken  as  true 
In  this  case.  Under  the  drcumstances,  the 
relator,  though  a  foreign  corporation  as  to 
the  state  of  Kansas,  has  acquired  a  domicile 
in  that  state,  and  the  cars  can  only  be  taxed 
In  that  state.  Comstock  ▼.  Grand  Sapids 
(Mich.)  20  N.  W.  624:  City  of  Dubuque  v. 
Illinois  Central  Railroad  Co.,  39  Iowa,  83; 
British  Commercial  Life  Ins.  Co.  T.  Com- 
missioner of  Taxes,  31  N.  Y.  32;  Fargo  y. 
Michigan,  121  U.  S.  230,  7  Sup.  Ct  857,  30 
L.  Ed.  888;  Pullman  Palace  Car  Ca  y.  Penn- 
■ylvania,  141  U.  8.  18,  11  Sup.  Ct  876.  86 
L.  Ed.  613;  BaUway  Co.  y.  Backus,  154  U. 
a  439,  14  Sup.  Ct  1122,  38  L.  Ed.  1041; 
Cable  Co.  v.  Adams,  155  U.  8.  688,  15  Sup. 
Ct  268,  39  L.  Ed.  311;  Adams  Express  Co. 
y.  Kentucky,  166  U.  S.  171,  17  Sup.  Ct  527, 
41  L..  Ed.  960;  Hall  y.  Transit  Co.  (Colo. 
Sup.)  61  Pac.  421,  56  L.  R.  A.  89,  65  Am. 
St  Rep.  223.  The  reason  of  the  rule  is,  that 
the  cars  could  not  be  reached  for  assessment 
and  taxation  anywhere  else,  and  the  com- 
pany owes  this  Just  return  to  the  state  of 
ECansas  for  the  protection  It  receives  from 
it  The  cars  are  in  the  state  of  Missouri  only 
In  transitu,  and  have  no  situs  in  this  state; 
hence  they  are  not  subject  to  assessment  or 
taxation  in  tills  state.  Fargo  v.  Michigan, 
121  U.  S.  280,  7  Sup.  Ct  857,  80  L.  Ed.  888; 
California  y.  Northern  Railway  Ca,  127  U. 
S.  1,  8  Sop.  Ct  1073,  32  L.  Ed.  150;  Reading 
Railway  Co.  y.  Pennsylvania,  16  Wall.  232, 
21  L.  Ed.  146;  People  v.  Wemple,  138  N. 
T.  1,  33  N.  E.  720,  19  L.  B.  A.  694;  2  Dillon 
on  Mun.  Corp.  iS  787,  788.  Being  in  Missouri 
only  in  transit  for  the  purpose  of  bringing 
merchandise  from  another  state  into  or 
through  this  state,  they  are  instruments  of 
Interstate  commerce,  and  this  state  cannot 
Impose  any  tax  on  them.  Telegraph  Co.  y. 
Texas,  105  U.  S.  460,  26  L.  Ed.  1067;  Leloup 
y.  Port  of  Mobile,  127  U.  a  640,  8  Sup.  Ct 
1380,  32  I*  Ed.  311;  Plckard  y.  Car  Co.,  117 
U.  S.  34,  6  Sup.  Ct  635,  29  L.  Ed.  785; 
Gloucester  Ferry  Ca  y.  Pennsylvania,  114 
U.  8.  196,  5  Sup.  Ct  826,  29  L.  Ed.  158; 
Reading  Railway  Co.  v.  Pennsylvania,  16 
Wall.  232,  21  U  Ed.  140;  Pullman  Palace 
Car  Co.  T.  Pennsylvania,  141  U.  &  18,  11 


Sup.  Ct  876,  35  L.  Ed.  618;  Express  Co.  y. 
Selbert  142  U.  S.  339,  12  Sup.  Ct  250,  85 
L.  Ed.  1035.  Being  Instruments  of  interstate 
commerce.  Congress  alone  has  jurisdiction 
over  them  under  section  8,  art  1,  Const  U. 
S.  Except  as  above  indicated,  the  cars  can 
be  taxed  as  property  by  the  state  in  which 
the  company  has  acquired  a  domicile  and  the 
cars  have  a  situs."  The  facts  in  the  case 
above  quoted  from  are  quite  similar  to  those 
in  the  case  at  bar.  Appellant's  principal 
ofBce  la  in  New  Jersey.  Its  cars,  when  not 
In  use,  are  returned  to  that  state.  AU  its 
business  nfCalrs  are  regulated  and  managed 
from  that  office,  except  the  mere  matter  of 
tracing  the  cars  and  some  minor  details. 
Bills  due  it  are  payable  at  that  office,  and 
In  fact  its  domicile  is  In  the  state  of  New 
Jersey.  Its  personal  property  has  its  situs 
there,  and  is  there  subject  to  taxation  by 
that  state  in  return  for  the  protection  afford- 
ed by  that  state  to  the  company.  The  taxa- 
tion of  appellant's  cars  in  tliis  state  would 
be  an  unwarranted  Interference  with  inters 
state  commerce,  over  which  Congress  has  ex- 
clusive control.  In  fact  it  is  not  contended, 
but  is  substantially  admitted,  that  cars  of  a 
foreign  corporation  (not  a  railroad  corpora- 
tion) in  transit  through  this  state  are  not 
subject  to  taxation  here.  That  appellant's 
credits,  which  it  is  not  disputed  were  pay- 
able at  Its  home  office  in  New  Jersey,  are 
not  subject  to  assessment  here.  Is  settled  by 
the  case  of  Scrlpps  y.  Board  of  Review,  183 
lU.  278,  55  N.  E.  700,  and  cases  cited. 

For  the  reasons  indicated,  the  action  of 
the  board  of  review  is  disapproved,  and  ap- 
pellant's assessment  except  as  to  the  51,000 
assessment  made  by  the  board  of  assessors, 
is  held  void. 

Action  disapproyed. 


OM  ni.  2M) 

BURNETT  V.  PEOPLE. 
(Supreme  Court  of  Illinois.    Oct.  26,  1908.) 

HOMICIDE— SOLICITING  COMMISSION  OF  SOI- 
CIDB  —  BVIDBNCB  —  SUFFICIENCY  —  ADMIS- 
SIONS —  INSTRUCTIONS  —  CHASTITY  OF  DB- 
CEASBO. 

1.  Accused  was  charged  with  murdering  de- 
ceased by  administering  poison  to  her,  and  in  a 
second  count  by  hiring,  persuading,  and  procur- 
ing her  to  take  poison.  Accused  and  deceased 
procured  a  room  at  a  hotel,  and  when  discovered 
next  morning  deceased  was  dead,  and  accused 
was  found  in  a  stnpeSed  condition.  Empty  bot- 
tles of  morphine  were  found  on  the  dresser,  and 
a  note  from  deceased,  stating  that  she  did  it 
herself.  Accused  was  a  paramour  of  deceased, 
and  they  had  been  drinkinjr  on  the  evening  be- 
fore going  to  the  hotel.  Deceased  had  talked 
during  the  evening  of  committing  suicide,  rather 
than  return  to  her  husband,  and  stated  she  had 
morphine  sufficient.  No  witness  was  produced 
to  prove  any  substantial  fact  outside  of  the 
corpus  delicti.  The  evidence  that  accused  did 
or  said  anything  that  might  induce  deceased 
to  kill  herself  rested  wholly  on  his  alleged  ad- 
missions, which  were  made  when  he  was  in  a 
stupefied  condition.  Held  innufflcient  to  sustain 
a  conviction  of  murder  on  the  hypotbeKis  that 
an  aRFcement  was  made  between  them  to  com- 
mit suicide,  and  the  a^rceiuent  was  in  part  the 
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inducing  cause  of  deceased  taking  the  poison 
that  produced  her  death. 

2.  An  instruction  which  is  defective  may  be 
properly  refused. 

3.  Where,  in  a  prosecution  tor  murder,  the 
evidence  to  convict  is  mainly  verbal  admissions 
of  accused,  and  no  instruction  is  given  with  ref- 
erence to  the  weight  of  such  evidence,  it  is  er- 
ror to  refuse  an  instruction  that,  where  a  con- 
fession of  a  prisoner  is  offered  in  evidence,  the 
whole  of  it  must  be  taken  together,  and  if  the 
part  favorable  to  accused  is  not  disproved,  and 
is  not  improbable  or  untrue,  considered  with 
the  other  evidence,  then  that  part  is  entitled  to 
as  much  consideration  as  parts  unfavorable  to 
accused. 

4.  Where,  on  a  trial  under  an  indictment  for 
murder  by  liiring,  persuading,  and  procuring  de- 
ceased to  take  poison,  deceased's  cliastity  has 
not  been  attacked  except  in  so  far  as  the  nature 
of  it  appeared  from  her  relation  with  accused  | 
and  the  opening  remarks  of  counsel  for  accused, 
evidence  is  not  admissible  as  to  her  general  rep- 
utation, in  the  community  in  which  she  lived, 
for  chastity,  such  question  not  being  in  issue. 

Error  to  Criminal  Court,  Coolc  County; 
Frank  Baker,  Judge. 

OrvlUe  S.  Burnett  was  convicted  of  mur- 
der, and  be  brings  etrtir.    Reversed. 

Plaintiff  in  ferror  sues  out  this  writ  of  er-  ! 
ror  to  the  criminal  court  of  Cook  county  to 
review  a  judgment  and  sentence  pronounced 
against  bim  in  that  court  for  tbe  murder  of 
Charlotte  S.  Nlchol. 

The  indictment  contained  two  counts.  Tbe 
first  count  charges  tbe  plaintifC  In  error  wltb 
liavlng  produced  tbe  death  of  tbe  deceased 
by  administering  poison  to  ber.  The  second 
count  charges  tbe  plaintiff  In  eiTor  wltb  mur^ 
der,  charging,  first,  an  unlawful  and  felonious 
assault  upon  tbe  said  Cbarlotte  S.  Nicbol, 
and  then  cbarglng  that  wltb  malice  afore- 
thought, and  feloniously  and  willfully  devis- 
ing and  Intending  tbe  said  Cbarlotte  S.  Nicb- 
ol to  then  and  there  poison,  kill,  and  murder 
herself,  did  tben  and  there  counsel,  blre,  per- 
suade, and  procure  tbe  said  Cbarlotte  S. 
Nichol  to  then  and  tbere  take  Into  ber  mouth 
a  large  quantity  of  morplilne,  a  deadly  poi- 
son, with  Intent  tbat  she  should  take  and 
swallow  tbe  same  for  the  purpose  of  tben 
and  tbere  poisoning,  killing,  and  murdering 
herself,  and  tbat  in  consideration  of  such 
counseling,  hiring,  persuading,  and  procur- 
ing tbe  said  Cbarlotte  S.  Nicbol  did  take  and 
swallow  tbe  said  morphine,  from  which  sbe 
died.  Tbe  count  concludes  tbat  tbe  plaintiff 
in  error  "tbe  said  Charlotte  S.  Nicbol,  in 
manner  and  form  aforesaid,  tben  and  tbere 
unlawfully,  willfully,  feloniously,  and  of  bis 
malice  aforethought  did  kill  and  murder,  con- 
trary to  tbe  statute  and  against  tbe  peace 
and  dignity  of  tbe  said  people  of  the  state 
of  Illinois." 

Tbe  Jury  returned  a  verdict  of  murder, 
and  fixed  defendant's  punishment  at  15  years 
in  tbe  penitentiary,  upon  which  judgment 
and  sentence  were  bad.  Tbe  defendant  has 
sued  out  this  writ  of  error,  and  assigns  as 
error  tbat  the  evidence  did  not  establish  tbe 
defendant's  guilt;  tbat  tbe  court  erred  in  al- 
lowing tbe  state  to  introduce  evidence  of  the 
deceased's  reputation  fcH*  chastity;  and  erred 


in  refusing  to  give  the  defendant's  third, 
fourth,  and  fifth  refused  instructions,  which 
dealt  with  tbe  weight  to  be  given  to  the 
confessions  or  admissions  testified  to  as  hav- 
ing been  made  by  tbe  defendant. 

O'Donnell  &  Brady  and  William  Dillon,  for 
plaintiff  In  error.  H.  .T.  Hamlin,  Atty.  Gen., 
Charles  S.  Deneen,  State's  Atty.,  and  J.  R. 
Newcomer  and  F.  L.  Bamett,  Asst  State's 
Attys.,  for  tbe  People. 

RICKS,  J.  (after  stating  the  facts).  The 
evidence  discloses  tbat  tbe  plaintiff  in  error, 
Orvllle  S.  Burnett,  whom  we  will  refer  to 
hereafter  as  "defendant,"  a  married  man, 
about  28  years  of  age,  living  wltb  lils  wife, 
was  a  practicing  dentist,  wltb  an  office  in 
tbe  city  of  Chicago;  that  he  bad  resided 
tbere  some  two  or  three  years,  and  ttiat  his 
family  relation  was  pleasant.  The  deceased, 
Cbarlotte  S.  Nicbol,  was  a  married  woman, 
living  wltb  ber  husband  and  three  children, 
residing  about  three  blocks  distant  from  de- 
fendant's residence  and  place  of  business. 
About  the  3d  of  September,  1901,  defendant 
became  acquainted  with  the  deceased,  Mrs. 
Nlchol,  In  a  drug  store  under  his  office.  At 
that  time  Mrs.  Ntcbol  was  with  a  woman 
called  Kirby  Smith,  from  some  place  in  Ten- 
nessee. The  defendant  and  the  two  women 
casually  met  in  this  store,  and,  without  any- 
body to  introduce  them,  formed  an  acquaint- 
ance. Between  that  time  and  tbe  20th  of 
October^tbe  date  of  the  death  of  Mrs.  Nichol 
and  of  tbe  alleged  crime  of  the  defendant— 
the  defendant  and  Mrs.  Nichol  were  very 
frequently  .together,  sometimeB  accompanied 
by  Kirby  Smith,  on  which  occasions  they 
went  to  theaters,  saloons,  luncheons,  and  din- 
ners, and  at  other  times  visiting  ttie  house 
of  Mrs.  Nlchol,  accompanied  by  a  man  nam- 
ed Adams,  and  one  time,  at  least,  upon  the 
invitation  of  the  husband  of  Mrs.  Nichol, 
visited  the  home  of  tbe  latter,  and  took 
dinner  there.  Tbe  evidence  shows  tbat  on 
the  night  of  Wednesday,  the  17th  of  October, 
tbe  defendant  and  Mrs.  Nichol  spent  the 
night  together  at  tbe  Marlborough  Hotel. 
The  husband  of  Mrs.  Nicbol  was  holding 
some  official  position  with  a  railroad  compa- 
ny, and  liad  formerly  lived  in  Tennessee. 
Shortly  prior  to  Mrs.  Nicbol's  death  her  hus- 
band had  been  promoted  to  a  higher  posi- 
tion with  the  railroad  company,  which  neces- 
sitated bis  return  to  Nashville  to  reside.  This 
cliange  of  residence  was  very  distasteful  to 
Mrs.  Nichol,  as  it  appeared  that  her  home 
life  in  Tennessee,  where  sbe  had  formerly 
resided  with  relatives  of  ber  husband,  had 
been  made  unpleasant  and  also  for  the  fur- 
ther reason  that  during  her  brief  acquaint- 
ance with  defendant  sbe  bad  formed  a  vio- 
lent attachment  for  him,  and  was  very  loatii 
to  leave  him.  When  Mrs.  Nichol  was  ap- 
prised that  it  was  necessary  for  her  to  change 
ber  residence,  it  seems  tbat  the  idea  of  sui- 
cide at  once  entered  ber  mind,  and  on  the 
Wednesday  evening  preceding  her  death— be- 
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lag  the  same  day  she  learned  of  the  pro- 
posed change— she  sought  the  defendant, 
went  to  saloons  with  him,  drank  with  him, 
spent  the  night  at  the  Marlborough,  as  above 
stated,  and  during  that  night  constantly  talk- 
ed about  committing  suicide,  stating  that  she 
had  sufficient  chloral  to  accomplish  that  end. 
The  defendant  advised  her  against  pursuing 
this  course,  pointing  out  to  her  the  absurdi- 
ty of  doing  80.  The  following  Friday  ev- 
ening—the night  of  her  death— defendant 
again  met  her  about  6  o'clock,  and  from  that 
time  until  1  or  2  o'clock  the  following  morn- 
ing, in  the  company  of  each  other,  they  were 
In  a  number  of  saloons,  each  drinking  quite 
heavily,  and  each  taking  whisky.  During 
the  evening  Mrs.  Nlchol  was  continually  talk- 
ing about  committing  suicide,  stating  that 
she  would  not  go  back  to  Nashville  under 
any  circumstances,  and  informed  tlie  defend- 
ant that  she  had  determined  to  commit  sui- 
cide, stating  she  had  in  her  pocketbook  two 
phials  of  morphine,  and  solicited  the  defend- 
ant a  number  of  times  to  commit  suicide 
with  her,  which  he  refused  to  do.  About  2. 
o'clock  on  Saturday  morning  they  arrived  at 
the  Marlborough  Hotel,  where  they  secured 
a  room  together  for  the  night.  When  they 
arrived  there,  defendant,  Burnett,  was  quite 
drunk,  bat  Mrs.  Nlchol  did  not  seem  to  be 
drunk,  but  in  the  possession  of  her  senses. 
A  short  time  after  entering  the  room  Burnett 
went  across  the  street  to  a  drug  store  and 
purchased  a  phial  of  morphine  containing  25 
quarter-grain  tablets,  which  he  brought  to 
the  room,  opened,  and  set  upon  the  dresser, 
and  at  which  time  be  states  there  were  two 
similar  phials  standing  upon  the  same  dress- 
er. When  be  returned  the  deceased  was  nn- 
dressed,  being  simply  in  a  night  robe,  and 
lying  on  the  bed,  and  seemingly  very  happy. 
She  requested  some  paper  and  an  envelope, 
which  defendant  rang  for,  and  which  were 
brought.  The  sheet  of  paper  and  envelc^e 
were  delivered  to  Mrs.  Nlchol  as  she  lay  In 
bed.  In  the  presence  of  the  maid  who  brought 
them.  Mrs.  Nlchol  at  once  began  writing 
upon  the  paper  handed  to  her.  When  de- 
fendant opened  the  phial  of  morphine  pur- 
chased by  himself,  It  overturned,  and  a  por- 
tion of  its  contents— about  half— spilled  on 
the  floor.  Defendant  then  undressed  and  re- 
tired, and  went  to  sleep  without  taking  any 
of  the  morphine.  Some  time  the  next  day, 
when  he  awoke,  he  found  that  Mrs.  Nlchol 
was  lying  by  his  side  dead,  and  found  a  note 
written  by  her  upon  the  dresser,  and  over 
or  against  the  empty  morphine  bottles,  which 
was  as  follows: 

"To  whom  it  may  concern— I  did  it  because 
I  loved  him  better  than  anything  on  earth, 
and  he  loved  m»,  and  we  could  not  be  sep- 
arated.   Good-by.    Charlotte." 

Upon  discovering  the  death  of  Mrs.  Nlchol, 
defendant,  horror  stricken  at  the  situation  In 
which  he  found  himself,  and  believing  that 
his  life  was  ruined,  arose,  took  the  morphine 
remaining  In  the  bottle  purchased  by  himself, 


attempted  to  cut  bis  throat  or  puncture  his 
neck  with  a  hat  pin,  and  turned  on  the  gas 
and  lay  down.  The  proprietress  of  the  bouse, 
detecting  the  gas,  came  to  the  door,  and  was 
admitted  by  defendant.  A  doctor  and  the  po- 
lice were  called  at  once.  Restoratives  were 
given  to  defendant,  and  about  three  hours 
later  he  was  taken  to  the  police  station,  where 
a  statement  was  taken  from  him. 

The  statements  of  the  defendant,  Burnett, 
are  substantially  the  only  evidence  in  the  case 
In  any  manner  connecting  him  with  the  death 
of  Mrs.  Nlchol.  These  statements  began  when 
the  doctor  arrived,  and  were  concluded  (there 
being  several  of  them)  about  10  o'clock  at 
night.  In  the  police  station.  The  portions  of 
the  statements  or  admissions  chiefly  relied 
on  for  conviction  were  to  the  effect  tltat  he 
had  agreed  with  the  deceased  to  commit  sui- 
cide if  she  did.  No  witness  heard  any  of  the 
conversation  between  the  parties.  No  witness 
saw  anything  done  by  either  of  them  calculat- 
ed to  produce  the  death  of  the  deceased,  and 
outside  of  the  statements  of  Dr.  Burnett,  the 
defendant,  the  only  evidence  was  the  fact  of 
their  being  together  In  the  place,  the  note 
found,  and  the  three  empty  morphine  phials, 
and  the  testimony  of  the  druggist  that  a  man 
somewhat  resembling  the  defendant  purchased 
a  phial  of  morphine  during  that  night. 

The  first  person  to  see  the  defendant,  out- 
side of  the  chambermaid  and  the  landlady, 
who  had  no  conversation  with  him,  and  knew 
nothing  about  him  outside  of  the  fact  that  he 
was  drunk  when  he  came  in  the  night  before, 
and  that  the  paper  was  called  for  and  given  to 
the  deceased,  was  Dr.  Carter,  a  witness  for 
the  people,  who  arrived  there  at  3:30  p.  m., 
and  testifies  that  when  he  first'  saw  defendant 
he  was  In  a  sort  of  dazed  or  stupefied  condi- 
tion, with  the  pupil  slightly  contracted,  but 
that  at  that  time  the  witness  could  not  tell 
whether  the  defendant  was  suffering  from  the 
effect  of  the  excessive  use  of  liquor  or  the 
eftect  of  morphine.  To  the  doctor,  upon  his 
inquiry,  the  defendant  stated  that  he  and  the 
woman  had  taken  a  room  together  there,  and 
that,  sooner  than  go  south  with  her  family, 
she  bad  taken  the  suicide  route,  and  called 
the  doctor's  attention  to  the  note  which  one 
of  the  maids  of  the  hotel  had  found.  When 
asked  as  to  thtf  cause  of  death,  the  defendant 
pointed  to  the  dresser,  where  three  empty 
morphine  phials  were,  and  stated  that  she 
had  taken  a  quantity  of  morphine;  that  the 
defendant  awoke  some  time  during  the  after- 
noon, and  also  attempted  to  commit  suicide, 
calling  attention  to  the  scratch  on  his  neck 
made  by  the  hat  pin,  and  stated  that  he  had 
taken  morphine  and  hurned  on  the  gas,  and 
requested  the  witness  to  give  him  more  mor- 
phine that  he  might  finish  his  undertaking. 
To  the  doctor  he  said  nothing  about  any  agree- 
ment between  him  and  the  deceased  to  com- 
mit suicide.  The  doctor  stated  that  at  the 
first  visit  he  stayed  but  a  short  time,  and  re- 
turned In  an  hour,  and  found  the  pupil  con- 
tracted, and  the  patient  in  a  semicomatose 
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condition.  He  stated  that  the  effect  of  mor- 
phine was  first  promotive  of  mind  exhilaration, 
and  secondarily  resulting  in  stupor,  and  fin- 
ally in  death,  unless  checked.  He  stated  also 
that  he  administered  an  emetic  to  the  patient, 
and  tortured  him  to  Iceep  him  awake,  and  di- 
rected the  officer  to  use  his  club  on  the  bot- 
tom of  the  defendant's  feet,  as  that  was  the 
best  treatment  to  keep  one  from  relapsing 
into  sleep  in  case  of  morphine  poison;  that 
the  primary  effect  of  morphine  lasted  about 
four  hours,  and  the  after-effect  several  hours, 
the  exact  time  not  stated;  that  he  saw  the  de- 
fendant at  6  o'clock  the  last  time,  and  that 
defendant  was  then  tending  towards  stupor; 
that  when  he  first  talked  to  the  defendant 
he  was  apparently  rational,  but  any  stimulant 
would  give  that  Impression  at  first;  that  the 
stimulus  to  the  mind  Is  the  first  effect,  but 
In  an  hour,  when  witness  became  satisfied 
that  defendant's  condition  was  due  to  mor- 
phine, he  regarded  him  as  not  responsible  for 
what  he  was  saying. 

Oacet  O'Brien  seems  to  have  been  the  next 
person  in  the  order  of  those  to  see  defendant 
He  stated  that  he  arrived  at  the  Marlborough 
about  4  o'clock,  and  that  defendant  was  still 
lying  hi  bed,  opposite  the  body  of  Mrs.  Nlchol, 
and  was  not  yet  dressed;  and  that  he  stayed 
until  6  o'clock,  and  assisted  in  taking  him  to 
the  station;  that  defendant  pointed  out  to 
him,  while  there,  the  drug  store  where  he  got 
the  morphine;  and  that  defendant  also  said 
that  be  and  deceased  agreed  to  commit  sui- 
cide together  before  they  came  to  the  hotel 
that  evening.  This  witness  also  testified  that 
the  defendant  told  him  he  tried  to  kill  himself 
with  his  knife.  The  officer  took  the  knife, 
and  It  was  Introduced  In  evidence.  To  this 
officer  nothing  was  said  about  the  hat  phi. 
Describing  the  condition  of  the  defendant,  and 
how  he  talked  with  him,  the  officer  said  that 
he  was  directed  by  the  doctor  to  keep  the 
defendant  awake;  that  he  put  water  on  him, 
rubbed  a  big  piece  of  Ice  steadily  up  and  down 
his  back  for  half  an  hour,  pinched  and  slap- 
ped him,  shook  him,  pulled  his  ears,  and  did 
everything  he  could  to  keep  him  awake,  and 
that  the  statements  made  by  the  defendant 
were  in  answer  to  questions  .put  by  him. 

Officer  White,  who  assisted  O'Brien  in  tak- 
ing the  defendant  to  the  station,  testified  that 
he  arrived  at  the  Marlborough  about  6  o'clock, 
and  that  Officer  O'Brien  was  trying  to  put  the 
defendant's  clothes  on  him  when  he  arrived; 
that  the  defendant  could  not  get  up— could  not 
handle  himself;  that  they  had  to  dress  him; 
that  the  defendant  made  no  statement  while 
he  was  there;  that  they  all  tried  to  keep  him 
awake,  and  that  it  took  a  fall  hour  to  dress 
him. 

When  the  defendant  was  taken  to  the  police 
station,  Officer  Shaughnessy,  connected  with 
that  station,  was  directed  to  take  defendant's 
statement  which  he  says  he  did,  in  writing. 
The  written  statement  was  not  offered  in  evi- 
dence. Sidney  M.  Weil,  a  newspaper  report- 
er, was  present  at  the  taking  of  that  state- 


ment, and  both  were  witnesses  at  the  trial. 
While  assisting  with  that  statement,  the  de- 
fendant said  that  the  deceased  stated  that 
she  could  not  live  In  Nashville,  and  could 
not  l>ear  to  leave  the  defendant,  and  that 
she  was  going  to  commit  suicide,  and  asked 
bim  to  commit  suicide  with  her;  that  at 
first  he  did  not  like  the  idea,  but  finally  as- 
sented; that  she  told  him  that  she  had 
enough  morphine  for  herself,  but  not  enough 
for  two,  and  that  be  went  out  and  got  a  bot- 
tle of  morphine,  and  came  in  and  set  It  on 
the  dresser.  In  this  statement  the  defendant 
detailed  the  trip  of  the  deceased  and  himself 
the  night  of  and  preceding  the  tragedy,  and 
as  much  as  he  knew  relative  to  it  The  tes- 
timony of  the  witness  Weil  in  regard  to  It 
covers  some  four  or  five  pages,  and  tbe  wit- 
ness states  that  they  were  a  full  hour  getting 
the  statement;  that  the  defendant  was  lying 
in  bed  when  be  and  the  officer  went  in  to  see 
him,  and  apparently  asleep;  that  they  arous- 
ed him,  and  told  him  that  they  desired  to  take 
bis  statement;  that  it  was  necessary  to  shake 
him,  and  wake  him  up  or  arouse  him,  and 
that  tbey  did  shake  him  several  times  during 
this  conversation;  that  both  Shaughnessy 
and  tbe  witness  would  shake  him,  and  then 
ask  him  more  questions;  and  that,  after  get- 
ting the  thread  of  the  story,  the  defendant 
would  doze  off,  his  eyes  would  close,  he  would 
breathe  heavily,  and  the  lids  of  his  eyes 
would  flutter;  that  it  would  take  a  second  or 
two  to  arouse  him  at  each  time;  that  he  was 
under  a  heavy  drug  of  some  kind;  that  the 
defendant  volunteered  nothing  himself;  tbat 
it  was  all  solicited  from  him  by  questions, 
and  be  only  made  statements  as  questions 
were  asked  him,  except  in  one  or  two  instan- 
ces. As  to  the  condition  of  the  defendant  at 
tbat  time  both  Well  and  Shaughnessy  agree; 
Shaughnessy  stating  that  tbe  defendant  had 
to  be  aroused  every  15  or  20  seconds,  and 
seemed  to  be  dazed  and  stupefied. 

Tbe  next  witness  who  testified  was  Charles 
F.  Carpenter,  who  took  a  statement  from  the 
defendant  about  10  o'clock  at  night,  when  be 
wus  in  bis  cell.  This  witness  testifies  that 
defendant  was  not  asked  by  him  tbe  direct 
question  whether  be  did  agree  with  deceased 
to  commit  suicide,  but  be  (witness)  told  bim 
that  the  officers  of  the  station  were  so  report- 
ing, and  he  asked  bim  what  about  it,  when 
the  defendant  said:  "I  suppose  I  said  it  I 
was  drunk.  I  suppose  I  agreed.  I  suppose 
It  was  true."  As  to  the  condition  of  the  de- 
fendant at  that  time  this  witness  says: 
"When  I  began  talking  to  him  he  did  not  talk 
very  freely.  He  seemed  to  be  In  a  kind  of 
stupor.  He  was  all  bumped  up  in  a  chair, 
and  did  not  seem  to  pay  any  attention  to 
surroundings.  I  put  the  questicms  to  blm, 
and  he  would  answer  Tfes'  or  'No.'  Did 
not  go  ahead  and  tell  the  story.  He  would 
affirm  or  deny  a  story.  He  never  contradict- 
ed me  in  any  of  them.  He  seemed  to  assent 
to  whatever  I  said.  No  difference  what  1 
said,  be  seemed  to  agree  witb  me.    I  would 
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make  suggestions,  and  he  would  assent 
That  is  practically  it." 

There  Is  no  evidence,  either  by  the  admla- 
Blons  of  tlie  defendant  or  any  witness,  that 
the  deceased  took  any  morphine  in  the  pres- 
ence of  the  defendant,  or  that  he  gave  her 
any,  or  requested  her  to  take  any,  or  bought 
any  for  her.  The  evidence  rather  tends  to 
show  that  while  the  defendant  was  gone  to 
the  drug  stCHW  to  get  the  morphine  that  he 
purchased  the  deceased  took  that  which  she 
had.  In  one  of  the  alleged  confessions  or  ad- 
missions the  defendant  said,  "I  drank  con- 
siderable, and  she  had  worked  me  up  to  such 
a  state  that  I  agreed  to  do  anything  with 
her."  The  defendant  testified  in  his  own  be- 
half, and  denied  explicitly  that  he  ever  stated 
to  Mrs.  Nichol  that  he  would  kill  himself  if 
8he  did,  but,  on  the '  contrary,  he  urged  and 
counseled  her  against  suicide;  that  the  de- 
ceased insisted  that  she  would  commit  sui- 
cide, and  had  sufficient  morphine  in  her 
pocketbook  to  accomplish  that  end,  and  fur- 
ther stated  that  she  would  never  return  to 
Nashville.  Defendant  denied  that  he  saw  her 
take  any  morphine,  or  advised  her  to  take 
any,  and  stated  that  he  had  no  recollection 
whatever  of  being  at  the  police  station,  or 
making  any  statements  or  confessions  or  ad- 
missions that  were  offered  In  evidence  against 
him;  but  did  admit  that  he  bought  the  mor- 
phine, but  was  unable  to  state  why  he  did  it. 
He  swore  that  he  took  none  of  it  until  after 
be  had  discovered  that  Mrs.  Nichol  was  dead, 
and  then  not  In  pursuance  of  an  agreement 
but  because  of  his  disgrace  and  humiliation. 

The  conviction  of  the  defendant  for  mur- 
der Ih  this  case  can  only  be  sustained  on 
the  hypothesis  that  there  was  an  agreement 
between  him  and  Mrs.  Nichol  to  commit  sui- 
cide together,  and  that  that  agreement,  in 
part,  at  least,  was  the  Inducing  cause  of  the 
deceased  taking  the  poison  that  produced  her 
death.  Upon  the  question  whether,  under 
the  circumstances,  suicide  is  a  crime,  we  have 
a  paucity  of  decisions.  The  general  rule,  as 
stated  by  Wharton,  Is:  "If  two  persons  en- 
courage each  other  to  commit  suicide  Jointly, 
and  one  succeeds  and  the  other  falls  in  the 
attempt  upon  himself,  he  Is  a  principal  In  the 
murder  of  the  other."  Wharton  on  Crlm. 
Law,  {  448.  There  are  a  number  of  English 
cases  that  hold  if  two  persons  mutually  agree 
to  commit  suicide,  and  the  means  employed 
produce  death  uiwn  one  of  the  persons  only, 
that  the  one  surviving  wUl  be  guilty  of  mur- 
der; but  in  all  such  cases  the  defendant  was 
actually  present,  and  did  some  act  furthering 
the  covunlsslon  of  the  suicide.  Thus,  in 
Regina  v.  Jessop,  10  CMm.  Law  Mag.  862,  Jes- 
sop  handed  the  bottle  of  laudanum  to  the  de- 
ceased with  the  intention  that  the  deceased 
should  drink  therefrom  a  sufficient  quantity 
to  cause  death.  In  Regina  v.  Stormouth,  Q. 
B.  Dlv.  61  J.  P.  729,  there  was  an  agreement 
to  commit  suicide  between  a  man  and  a  wo- 
man because  of  poverty.  The  agreement 
was  n'utual,  and  each  purchased  laudanum 


to  carry  out  the  agreement  The  woman  took 
the  laudanum  and  died.  The  man  took  a 
portion,  but  did  not  die,  and  left  a  note  in  the 
room  where  they  both  had  been,  stating  that 
they  had  made  such  an  agreement  and  that 
the  laudanum  taken  by  the  woman  had  pro- 
duced death,  but  hla  had  not  proved  fatal, 
so  that  other  means  must  be  resorted  to.  On 
the  same  day  of  the  discovery  of  the  death 
of  the  woman  the  man  was  arrested.  In  dis- 
cussing the  case  the  court  said:  "If  there 
was  an  agreement,  in  consequence  of  which 
the  woman  destroyed  herself,  the  prisoner 
was  guilty,  in  the  law,  of  murder;  and  the 
fact  that  that  might  have  been  only  a  pre- 
tended agreement  on  his  part,  or  that  he 
might  have  had  some  idea  of  not  carrying 
out  his  part  of  the  agreement,  or  have  chan- 
ged his  mind,  made  no  difference  in  law." 

In  this  state  we  have  never  had  the  ques- 
tion before  us,  and  there  are  few  cases  de- 
cided by  other  courts  of  this  country.  In 
Blackburn  v.  Ohio,  23  Ohio  St  146,  Black- 
bum  and  a  woman  named  Lovell  mutually 
agreed  to  commit  suicide.  The  defendant 
mixed  strychnine  with  wine,  and  in  pursu- 
ance of  the  agreement  the  woman  drank  the 
mixture.  There  was  some  evidence  tending 
to  show  that  the  defendant,  by  threats, 
forced  the  woman  to  take  the  poison.  The 
defendant  was  found  guilty,  and  appealed, 
contending  that  as  suicide  was  not  punish- 
able, there  could  be  no  conviction  as  an  ac- 
cessory. To  this  contention  the  court  said: 
"Purposely  and  maliciously  to  kill  a  human 
being  by  administering  to  him  or  her  poison 
is  declared  by  the  law  to  be  murder,  irre- 
spective of  the  vriehes  or  the  condition  of 
the  party  to  whom  the  poison  is  adminis- 
tered, or  the  manner  in  which  or  the  means 
by  which  it  Is  administered.  The  fact  that 
the  guilty  party  Intends  also  to  take  his  own 
life,  and  that  the  administration  of  the  poi- 
son la  In  pursuance  of  an  agreement  that 
both  will  commit  suicide,  does  not.  In  a  legal 
sense,  vary  the  case.  If  the  prisoner  fur- 
nished the  poison  to  the  deceased  -for  the  pur- 
pose and  with  the  Intent  that  she  should 
with  it  commit  suicide,  and  she  accordingly 
took  and  used  it  for  that  purpose;  or  if  he 
did  not  furnish  the  poison,  but  was  present 
at  the  taking  thereof  b'y  the  deceased,  par- 
ticipating, by  persuasion,  force,  threats,  or 
otherwise,  in  the  taking  thereof  or  the  in- 
troduction of  it  into  her  stomach  or  body, 
then.  In  either -of  the  cases  supposed,  he  ad- 
ministered the  poison  to  her,  within  the 
meaning  of  the  statute.  Her  act  of  taking 
and  swalloTn-ing  It  in  his  presence  and  by 
his  direction  was  his  act  of  administering  It. 
It  Is  said  by  counsel  that  suldde  is  no  crime 
by  the  laws  of  Ohio,  and  that,  therefore, 
thwe  can  be  no  accessories  or  principals  in 
the  second  degree  In  suicide.  This  Is  true, 
but  the  real  criminal  act  charged  here  Is  not 
suicide,  but  the  administering  of  poison,  and 
to  this  criminal  act  there  may  be  accessories 
and  principals  in  the  second  degree.    If  I 
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furnish  poison  to  a  guilty  agent— an  accom- 
plice— to  be  administered  by  him,  and  he  ad- 
ministers It  accordingly,  I  am  accessory  be- 
fore the  fact;  and  if  I  stand  by  and  counsel 
or  encourage  him  In  the  act  of  administering 
the  poison  to  another  I  am  a  principal  In  the 
second  degree.  But  no  question  of  this  kind 
arises  in  the  present  case,  either  upon  the 
indictment  or  In  the  evidence.  There  is  no 
claim  or  pretense  that  there  was  any  guilty 
third  person  participating  in  the  transaction. 
The  charge  is,  that  the  prisoner,  as  principal 
in  the  first  degree,  is  guilty  of  administering 
poison,  and  thereby  causing  death.  We  think, 
therefore,  that  the  court  did  not  err  in  its  in- 
structions as  to  Trhat  amounted  to  the  ad- 
ministering of  poison  within,  the  meaning  of 
the  crimes  act." 

In  Ckimmonwealth  v.  Bowen,  13  Mass.  356, 
7  Am.  Dec.  154,  one  Jewett  was  imprisoned 
imder  sentence  of  death,  and  the  defendant, 
Bowen,  having  an  opportunity  to  talk  with 
him,  advised  him  to  commit  suicide,  and 
procured  and  brought  to  him  for  that  pur- 
pose a  rope,  with  which  Jewett  did  hang 
himself.  The  defendant  was  Indicted  for 
murder,  there  being  two  counts.  The  first 
count  charged  that  the  defendant  "did  coun- 
sel, hire,  persuade,  and  procure  said  Jewett" 
to  kill  himself.  The  second  count  charged 
directly  that  Bowen  murdered  Jewett  by 
hanging.  Tills  seems  to  be  the  first  and 
leading  reported  case  in  any  of  the  states 
upon  this  question.  Upon  appeal  the  court 
said:  "You  have  beard  it  said,  gentlemen, 
that,  admitting  the  facts  alleged  in  the  In- 
dictment, still  they  do  not  amount  to  mur- 
der, for  -Jewett  himself  was  the  Immediate 
cause  and  perpetrator  of  the  act  which  ter- 
minated in  his  own  destruction.  That  the 
act  of  Bowen  was  innocent  no  one  will  pre- 
tend; but  is  his  offense  embraced  by  the 
technical  definition  of  a  principal  in  murder? 
Seir-destructlon  Is  doubtless  a  crime  of  awful 
turpitude.  It  is  considered  In  the  eye  of  the 
law  of  equal  heinousness  with  the  murder  of 
one  by  another.  In  this  offense.  It  is  true, 
the  actual  murderer  escaped  punishment, 
for  the  very  commission  of  the  crime,  which 
the  law  would  otherwise  punish  with  the  ut- 
most vigor,  puts  the  offender  beyond  the 
reach  of  Its  infliction,  and  in  this  he  is  dis- 
tinguished from  other  murderers.  But  his 
punishment  is  as  severe  as  the  nature  of  the 
case  will  admit.  His  body  is  burled  In  In- 
famy, and  in  England  his  property  is  for- 
feited to  the  king.  Now,  if  the  murder  of 
one's  self  Is  felony,  the  accessory  is  equally 
guilty  as  if  he  had  aided  and  abetted  in  the 
murder  of  A.  by  B.,  and  I  apprehend  that, 
if  a  man  murders  himself,  and  one  stands 
by  aiding  in  and  abetting  the  death,  be  is 
as  guilty  as  if  he  had  conducted  himself  in 
the  same  manner  whore  A.  murders  B.:  and 
if  one  becomes  the  procuring  cause  of  death, 
thouprh  absent,  he  is  accessory." 

The  only  other  reported  case  that  we  know 
of  is  that  of  Commonwealth  y.  Minic,   123 


Mass.  429.  25  Am.  Rep.  109.  In  that  case 
the  defendant  was  engaged  to  be  married  to 
one  Charles  Ricker,  who  expressed  his  In- 
tention of  breaking  the  engagement.  This 
annoimcement  so  exasperated  the  defendant 
that  she  determined  to  lake  her  own  life, 
and,  seizing  a  revolver,  made  an  attempt  to 
shoot  herself.  Ricker,  being  present,  seized 
her,  and  attempted  to  prevent  her  carrying 
out  her  purpose,  and  in  the  struggle  the  pis- 
tol was  accidentally  discharged,  fatally 
wounding  Ricker.  The  defendant  was  in- 
dicted and  convicted  of  manslaughter.  The 
court  held  that  suicide  was  a  criminal  act, 
and  followed  the  principle  that  if  one  at- 
tempts to  commit  a  criminal  act,  and  there- 
by commits  homicide,  although  no  homicide 
was  intended,  the  crime  will  be  manslaugh- 
ter. It  was  also  held  that  in  that  state  sui- 
cide was  not  technically  a  felony,  and  the 
conviction  was  sustained. 

We  are  not  disposed  to  go  to  the  extent  of 
holding,  as  was  done  in  the  Bowen  Case,  sn- 
pra,  that  suicide  or  self-destruction  is  a  fel- 
ony, but  take  the  view  that  the  later  pro- 
nouncement of  the  Massachusetts  court  In 
the  Mink  Case,  supra,  and  of  the  Ohio  court 
In  the  Blackburn  Case,  supra,  more  nearly 
announce  the  correct  rule.  By  the  English 
common  law  suicide  was  a  felony,  and  the 
punishment  for  him  who  committed  It  was 
Interment  in  the  highway  with  a  stake  driv- 
en through  the  body,  and  the  forfeiture  of 
his  lands,  goods,  and  chattels  to  the  king. 
We  adopted  the  English  common  law,  and 
the  acts  of  the  British  Parliament  in  aid 
thereof,  as  it  existed  up  to  the  fourth  year  of 
James  I,  which  was  the  year  1606,  as  far  as 
the  same  was  applicable  to  our  condltlona 
and  institutions  and  of  a  general  nature;  but 
as  we  have  never  bad  a  forfeiture  of  goods, 
or  seen  fit  to  define  what  character  of  bnrial 
our  citizens  shall  enjoy,  we  have  never  re- 
garded the  English  law  as  to  suicide  as  appli- 
cable to  the  spirit  of  our  institutlonB.  In  the 
view  we  entertain  of  the  case  at  bar  It  Is  not 
necessary  that  suicide  be  held  to  be  a  crime. 
The  charge  against  the  plaintiff  in  error  in 
both  counts  In  the  Indictment  is  murder. 
In  the  first  count  he  is  charged  with  murder- 
ing Charlotte  S.  Nichol  by  administering  poi- 
son to  her,  and  In  the  second  count  with  mur- 
dering her  by  hiring,  persuading,  and  pro- 
curing her  to  take  poison,  and  we  think  proof 
of  either  oqe  of  these  charges  would  warrant 
the  conviction  for  murder. 

The  English  common  law,  as  applied  to  ac- 
cessories before  and  at  the  fact,  has  become 
more  a  form  than  a  substance  under  our  law. 
From  an  early  day  we  held  that  under  our 
statute  the  accessory  before  and  at  the  fact 
could  be  indicted  as  a  principal  (Baxter  v. 
People,  3  Oilman,  368),  and  in  two  cases 
where  the  question  was  directly  prespntcd 
we  held  that  it  was  improper  to  indict  an 
accessory  simply  as  such,  as  was  done  at 
common  law,  but  that  he  must  be  Indicted 
as  principal  (Usselton  v.  People,  149  111.  612, 


Digitized  by 


Google 


111.) 


BURNETT  V.  PEOPLE. 


511 


36  N.  E.  952;  Fixmer  v.  People,  153  HI.  123, 
38  N.  E.  667).  As  to  the  crime  of  murder, 
we  have  applied  the  nile  that  he  who  acts  by 
another  acts  by  himself,  and  that  the  acts  of 
the  principal  are  the  acts  of  the  accessory, 
and  that  the  latter  may  be  charged  with 
haying  done  the  acts  himself,  and  may  be 
indicted  and  punished  accordingly.  Spies  v. 
People,  122  111.  1,  12  N.  E.  865,  17  N.  E.  898, 
3  Am.  St.  Eep.  320.  If  a  lunatic  or  an  idiot, 
at  the  instigation  or  direction  of  another  per- 
son, should  commit  a  homicide,  none  would 
question  but  that  the  instigator  and  director 
In  such  case  would  be  guilty  of  murder,  al- 
though the  principal  could  not  be  punished 
at  all;  and  If  A.,  by  virtue  of  deceit  or  per- 
suasion, induce  B.  to  kill  himself,  this  is  as 
much  the  act  of  A.  as  though  A.  had  induced 
O.  to  kill  B.  The  charge  in  the  second  count 
of  the  indictment  Is  that  plaintiff  in  error 
did  "hire,  persuade,  and  procure"  the  de- 
ceased to  kill  herself,  and,  if  he  did  either 
of  these,  and  as  a  result  thereof  deceased 
did  kill  herself,  it  was  the  act  of  plaintiff  in 
error,  and  we  have  no  hesitancy  in  pronoun- 
cing it  murder  if  the  element  of  malice  Is 
found. 

Counsel  for  plaintlfl  In  error  have  ably  and 
elaborately  discussed  the  proposition  that  the 
second  count  is  merely  a  charge  against  the 
plaintiff  in  error  as  an  accessory,  and  that, 
in  order  that  there  shall  be  an  accessory 
there  must  be  a  principal,  and  as,  under  our 
law,  suicide  is  not  a  crime,  the  act  of  the 
deceased  in  killing  herself  was  not  a  criminal 
act,  and  there  was  no  crime  committed. 
But  when  we  apply  the  principal  above  an- 
nounced, that  the  act  of  the  principal,  when 
done  pursuant  to  the  will  and  direction  of  the 
accessory.  Is  the  act  of  the  accessory,  then  it 
becomes  Immaterial  what  was  the  character 
of  the  crime  committed  by  the  principal,  or 
whether  there  was  any  crime,  and  in  such 
case  as  this,  where  It  is  not  shown  or  claim- 
ed that  the  accused  directly  administered  the 
poison  of  which  the  deceased  died,  but  that 
the  taking  of  it  was  by  tils  procurement,  we 
should  require  strict  proof  of  this  latter  fact 
Though  the  plaintiff  in  error  may  have 
known  that  the  deceased  Intended  to  kill  her- 
self, and  may  have  assented  to  It,  or  may 
have  even  wished  that  she  would  do  so,  still, 
unless  the  evidence  shows  beyond  a  reason- 
able doubt,  that  he  did  or  said  something 
which  aided,  encouraged,  or  induced  deceased 
to  kill  herself,  he  cannot  be  held  guilty  of 
the  charge  of  murder.  White  v.  People,  81 
HI.  333;  Jones  v.  People,  166  111.  264,  46  N. 
B.  723.  The  evidence  that  plaintiff  In  error 
did  do  or  say  anything  that  might  by  any 
possibility  have  been  an  Inducement  to  the 
deceased  to  kill  herself  rested  wholly  upon 
his  alleged  admissions.  Those  admissions 
were  made  under  such  circumstances,  and 
when  the  plaintiff  in  error  was  in  such  con- 
dition, physically  and  mentally,  as  should 
have  required  the  court  to  have  made  proper 
investigation  before  they  were  admitted  at 


all,  and,  if  admitted,  to  have  fairly  Instruct- 
ed the  Jury  as  to  the  character  of  and  weight 
to  be  given  to  admissions  and  confessions 
made  under  the  conditions  here  shown.  This 
was  esi)ecially  so  In  view  of  the  instructions 
of  the  court  as  to  the  substance  of  the  crime. 
By  the  thirteenth  Instruction  the  Jury  were 
told  that  suicide  was  self-murder,  and,  while 
this  instruction  is  not  complained  of,  and 
probably,  as  modified  by  what  follows  It, 
would  not  be  reversible  error  even  if  objec- 
tion bad  been  made  to  it,  the  effect  of  it  was 
to  declare  that  felonious  which  is  not  a  fel- 
ony under  our  law.  The  Jury  were  also  told 
that  the  plaintiff  In  error  was  permitted  to 
testify  in  his  own  behalf,  and  stated  the  true 
test  as  to  his  credibility,  and  attached  to  that 
Instruction  the  charge  that,  if  the  accused 
had  willfully  and  corruptly  testified  falsely 
to  any  fact  material  to  the  issue,  the  Jury 
could  entirely  disregard  bis  evidence,  except 
in  so  far  as  it  was  corroborated.  There  was 
no  possible  contradiction  of  the  evidence  of 
the  plaintiff  in  error  upon  the  material  things 
testified  to,  except  that  growing  out  of  his 
alleged  admissions.  There  was  not  a  single 
witness  put  upon  the  stand  by  the  state  to 
prove  a  substantial  fact  in  the  case  outside 
of  the  corpus  delicti,  and  In  fact  the  whole 
case  for  both  sides  practically  rested  upon 
the  testimony  of  the  plaintiff  in  error  and  on 
his  alleged  statements  to  the  police  authori- 
ties. 

Plaintiff  In  error  offered  three  instructions, 
which  were  refused  by  the  court,  which  re- 
lated to  the  alleged  admissions.  The  first 
told  the  Jury  that  confessions  of  a  person 
out  of  court  at  best  are  a  doubtful  species 
of  evidence,  and  should  be  acted  upon  by  the 
Jury  with  great  caution,  unless  supported  by 
other  corroborative  evidence.  The  fourth 
and  fifth  Instructions  were  as  follows:  "(4) 
The  court  instructs  the  Jury  that,  where  a 
confession  of  the  prisoner  charged  with  a 
crime  is  offered  in  evidence,  the  whole  of 
the  confession  so  offered  and  testified  to 
must  be  taken  together,  as  well  that  part 
which  makes  in  favor  of  the  accused  as  that 
part  which  makes  against  him;  and  If  the 
part  of  the  statement  which  Is  in  favor  of 
the  defendant  Is  not  disproved  by  other  tes- 
timony In  the  case,  and  Is  not  Improbable  or 
untrue,  considered  in  connection  with  all  the 
other  testimony  of  the  case,  then  that  part 
of  the  statement  is  entitled  to  as  much  con- 
sideration from  the  Jury  as  the  parts  which 
make  against  the  defendant.  (5)  The  court 
instructs  the  Jury  that  if  they  believe,  from 
the  evidence  In  this  case,  that  the  defendant, 
at  the  time  he  made  the  confession  which 
has  been  given  in  evidence,  was  in  a  dazed 
and  stupefied  condition  from  the  Joint  effect 
of  intoxicating  drink,  morphine  and  the  in- 
haling of  illuminating  gas,  or  from  the  ef- 
fects of  any  one  or  any  two  of  these  agencies, 
and  if  the  Jury  further  believe,  from  the 
evidence,  that  the  confession  was  elicited 
from  the  defendant  by  questions  while  he 
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was  in  such  condition,  then  sucli  confession 
is  entitled  to  Tery  little  weight,  and  the  Jury 
would  not  be  Justified  in  convicting  the  de- 
fendant upon  said  confession  unless  they  find 
it  is  corroborated  by  other  testimony  in  the 
case."  No  instruction  was  given  with  refer- 
ence to  the  weight  or  character  of  the  tes- 
timony, such  as  is  referred  to  in  the  instruc- 
tions and  was  the  main  reliance  for  con- 
viction. The  fifth  Instruction  Is  defective, 
and  we  could  not  say  that  it  was  reversible 
•error  to  refuse  it  for  tliat  reason.  But  no 
objection  can  be  raised  as  to  the  fourth,  and 
as  all  the  alleged  admissions  of  the  plaintiff 
in  error  that  were  offered  in  evidence  were 
mere  verbal  admissions,  none  of  them  rising 
to  the  dignity  of  a  confession,  between  which 
and  admissions  th«e  Is  a  well-recognized  dis- 
tinction in  the  law,  and  as  the  admissions 
were  drawn  from  the  plaintiff  In  error  by 
questions  when  in  a  condition  that  his  mental 
status  was  doubtful,  the  jury  should  have 
been  told  by  some  Instruction  that  they 
should  be  received  with  caution.  Marzen  v. 
People,  173  111.  43,  90  N.  E.  249;  Ackerson 
V.  People,  124  111.  563,  16  N.  B.  847;  Jones 
V.  State,  29  Tex.  App.  20,  13  S.  W.  990,  25 
Am.  St.  Rep.  715; .  Conner  v.  State,  34  Tex. 
659;  Commonwealth  v.  Howe,  9  Gray,  110. 
We  think  the  refusal  to  give  the  fourth  in- 
struction was  manifest  error. 

Some  15  witnesses  were,  over  the  objection 
of  plaintiff  in  error,  allowed  to  testify  as  to 
the  general  reputation  of  the  deceased,  in 
the  community  in  which  she  lived,  for  chas- 
tity. That  question  was  not  an  Isisue  in  the 
case.  5  Am.  &  Eng.  Ency.  of  Law  (2d  Ed.) 
p.  872;  Cannon  y.  People,  141  lU.  270,  80 
N.  E.  1027;  3  Greenleaf  on  Evidence  (15tb 
Ed.)  par.  27.  Her  chastity  had  not  been  at- 
tacked, except  in  so  far  as  the  nature  of  it 
appeared  from  her  relation  with  plaintiff  In 
error  and  the  opening  remarks  of  counsel  for 
plaintiff  In  mor.  This  evidence  covered  the 
life  of  the  deceased  for  several  years  back, 
both  in  Illinois  and  Tennessee.  There  was 
nothing  in  the  record  justifying  any  such 
evidence  as  this.  The  witnesses  all  declared 
her  general  reputation  for  chastity  to  be 
good.  The  plaintiff  in  error  stood  charged 
with  her  murder  as  the  result  of  a  liaison 
between  them,  and  none  can  donbt  but  that 
the  testimony  thus  admitted  was  calculated 
to  and  did  prejudice  the  jury  against  the 
plaintiff  in  error.  By  it  the  natural  infer- 
ence arising  In  the  minds  of  the  jury  was 
that  the  deceased  was  a  good  and  virtuous 
woman,  who  had  beea  despoiled  by  the  plain- 
tiff In  error,  and  because  of  an  affection  pro- 
duced by  his  effort  they  had  mutually  agreed 
to  commit  suicide  sooner  ttian  separate.  The 
only  evidence  as  to  their  relation  came  from 
the  admissions  and  testimony  of  plaintiff  in 
error,  and  upon  these  matters  it  was  wholly 
uncontradicted;  and  not  only  that,  but  every 
part  of  it,  as  made  to  the  various  witnesses, 
was  harmonious  with  every  other  part,  and 
all  tended  to  show  that  the  deceased  sought 


plaintiff  In  error,  telephoned  him  at  bis  office, 
would  go  to  his  office  in  the  guise  of  a  pa- 
tient, would  go  to  the  drug  store  under  his 
place  of  business  and  send  for  him,  and  in  a 
general  way  seek  him  out  that  she  might  be 
in  his  company.  This  was  uncontradicted; 
yet  the  jury  might  feel  warranted,  from  the 
evidence,  in  finding  that  the  deceased  was  a 
woman  of  good  character  and  chaste  life 
when  considering  the  precautionary  instruc- 
tion as  to  the  weight  that  was  to  be  given 
to  the  testimony  of  plaintiff  in  error,  and 
their  right  to  wholly  disregard  it  if  they  be- 
lieved he  willfully  swore  falsely  upon  any 
materia]  matter,  and  in  concluding  that  her 
general  reputation  should  weigh  more  in  their 
estimation  than  his  testimony  as  to  the  cir- 
cumstances which  brought  and  kept  them  to- 
gether, and  the  probable  influence  plaintiff 
in  error  had  in  producing  her  death. 

The  judgment  is  reversed,  and  the  cause 
remanded  to  the  criminal  court  of  Cook  coun- 
ty for  further  proceedings  in  harmony  with 
this  opinion.    Reversed  and  remanded. 


(KH  111.  604) 

KELLER  V.  PEOPLE. 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

RAPB^-EVIDBNCB— SUPPICIBNCT— RBVERSAL 
OF  CONVICTION  BY  SUPREME  COURT. 

_  1.  The  court  on  appeal  will  reverse  a  convic- 
tion where  the  evidence  is  so  nnsatisfactory  or 
so  preponderates  in  favor  of  defendant  that, 
after  a  patient  consideration  thereof,  there  re- 
mains such  grave  doubt  of  the  guilt  of  the  ac- 
cused as  leads  to  the  conclasion  that  the  ver- 
dict of  the  jury  is  the  result  of  prejudice  or  pas- 
sion. 

2.  On  a  prosecution  for  rape,  evidence  held 
insufficient  to  support  a  verdict  of  guilty. 

Error  to  Criminal  Court,  Cook  County;  Ar- 
thur H.  Chetlain,  Judge. 

F.  C.  Keller  was  convicted  of  crime,  and 
brings  error.    Reversed. 

On  August  2,  1902,  an  Indictment  was  re- 
turned In  the  criminal  court  of  Cook  coimty 
charging  plaintiff  in  error.  In  three  counts, 
with  the  crime  of  rape  on  July  1,  1902,  in 
and  upon  a  female  child  named  Bessie  Lnmb, 
of  the  age  of  13  years.  At  the  September 
term,  1902,  of  said  criminal  court,  a  plea  of 
not  guilty  having  been  entered  by  detendant 
below,  the  cause  was  brought  to  trial  before 
a  jury.  The  jury  found  the  defendant  guilty 
of  rape,  and  hia  punishment  was  fixed  at 
Imprisonment  in  the  penitentiary  for  the 
term  of  four  years.  Upon  the  rendition  of 
the  verdict  a  motion  for  a  new  trial  and  a 
motion  In  arrest  of  judgment  were  overruled, 
and  judgment  pronounced  upon  the  verdict 
The  case  is  brought  to  this  court  for  review 
by  writ  of  error. 

The  prosecution  produced  three  witnesses 
who  testified  on  the  trial  below,  namely, 
Bessie  Lamb,  the  prosecutrix;  her  mother, 
Alice  Lamb;  and  a  police  officer  named  John 
Quinn.  The  statement  of  what  a  Dr.  Mc- 
Namara  would  testify  to  if  present  was  ad- 
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mltted  In  evidence  on  the  part  of  the  people. 
Bessie  Lamb,  on  her  direct  examination, 
teatifled  that  she  was  13  years  old;  that  she 
lived  at  643  Sheffield  avenue,  In  the  city  of 
Chicago,  and  had  lived  there'  tor  the  past 
year;  that  plaintiff  in  error  owned  a  livery 
stable  on  Lincoln  avenue;  and  that  she  had 
known  him  for  two  years.  She  fixed  the  date 
of  the  last  time  she  was  at  hia  stable  In  va- 
rious ways,  viz.:  That  It  was  two  weeks 
before  he  sold  out.  This  sale  was  made  on 
May  12,  1902,  but  the  business  continued 
under  the  name  of  plaintiff  In  error  until 
June  6, 1902.  That  It  was  about  two  months 
before  the  trial,  which  would  fix  the  date  of 
the  occurrence  about  July  11th.  That  it  was 
about  three  or  four  weeks  before  the  public 
schools  closed.  The  date  of  the  closing  of 
the  schools,  according  to  her  testimony,  was 
July  25,  1902.  She  further  testified  that  she 
went  up  a  ladder  to  a  room  where  Keller 
slept,  over  his  office  In  the  livery  stable;  that 
he  said  nothing  to  her  about  going  up  above 
the  office;  that  he  asked  her  how  she  felt, 
and  that  was  all  that  was  said;  that  he  fol- 
lowed her  upstairs,  and  there  had  sexual  in- 
tercourse with  her  on  a  cot  in  a  room  above 
the  office,  where  plaintiff  In  error  was  in  the 
babit  of  sleeping;  that  she  does  not  remem- 
ber anything  that  was  said  upstairs;  that  he 
went  down  first,  and  she  followed  In  about 
five  minutes;  that  she  never  told  anybody 
anything  about  what  happened;  that  the  first 
time  she  spoke  to  anybody  about  what  oc- 
curred there  was  "when  the  policeman 
came,"  but  does  not  remember  when  that 
was.  On  her  cross-examination  she  testified 
that  she  lived  a  block  from  the  stable;  that 
she  bad  been  around  there  before  this  time, 
and  bad  been  ordered  away  from  there  by  a 
Mr.  Begner  a  number  of  times;  that  on  the 
afternoon  of  the  day  in  question  she  was 
going  to  the  store,  past  the  stable,  and  Mr. 
Keller  motioned  to  her  to  come  in,  and  that 
she  went  in;  that  he  had  promised  her  and 
another  girl  to  take  them  a  ride,  and  that 
she  thought  he  would  give  them  a  ride  be- 
fore they  left  the  stable;  that  nobody  was 
wltb  ber.  but  she  was  going  over  to  get  the 
other  girl;  that  when  she  went  In  it  was  day- 
time; that  there  were  not  very  many  people 
around  there,  but  there  were  other  men 
working  around  In  the  stable;  that  she  saw 
them  when  she  went  In,  but  did  not  know 
whether  they  saw  her;  liiat  there  was  noth- 
ing to  prevent  them  from  seeing  her;  that 
Mr.  Kellcir  told  her  to  go  up  on  that  ladder, 
and  she  went;  that  he  did  not  tell  her  why 
she  should  go,  and  she  did  not  ask  him  why; 
that  she  did  not  cry:  that  nothing  hurt  her, 
And  there  were  no  stains  on  her  person  or 
drawers,  and  nothing  wet  on  her;  that  be- 
fore she  went  down  he  said  for  her  to  wait 
until  he  went  down  and  saw  that  it  was  all 
right.  She  testified  that  she  knew  a  man 
toy  the  name  of  Joe  Keller,  who  worked  tn 
tbat  livery  stable,  and  was  asked  the  foUow- 
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ing  questions,  and  gave  the  following  an- 
swers: "Q.  Did  you  tell  the  imlice  that  it 
was  Uncle  Joe  that  had  done  something  to 
you?  A.  I  said  there  was  a  man  that  we 
called  Uncle  Joe.  Q.  Didn't  you  tell  the  po- 
lice that  It  was  Uncle  Joe  Keller  that  had 
done  something  to  you?  A.  I  didn't  tell  him  ' 
his  last  name,  because  I  didn't  know  bis  last 
name.  Q.  Now,  then,  I  am  asking  you, 
didn't  you  tell  the  police  officer  that  it  was  a ' 
man  by  the  name  of  Uncle  Joe  Keller  ttiat 
had  done  something  to  you?  A.  I  didn't  say 
which  Keller;  no,  sir.  I  didn't  tell  him  it. 
was  Uncle  Joe  Keller;  no,  sir.  Q.  Did  you 
say  it  was  Uncle  Joe?    A.  Tes,  sir." 

The  only  testimony  given  by  Alice  Lamb 
was  tbat  Bessie  Lamb,  her  daughter,  was  13 
years  old  on  June  22,  1902. 

John  Qninn  testified  that  he  was  a  police 
officer;  that  he  first  saw  Bessie  Lamb  on  the 
31st  of  July,  1902,  at  the  station.  The  fol- 
lowing appears  from  his  testimony  In  chief: 
"Q.  Well,  was  any  complaint  made  to  you  at 
that  time  by  Bessie  Lamb?  A.  Tee,  sir.  Q. 
With  reference  to  what,  officer?  A.  She 
complained  that  she  had  intercourse."  The 
latter  question  was  answered  over  the  objec- 
tion of  plaintiff  In  error,  and  an  exception 
was  duly  preserved  to  the  ruling  of  the  court 
thereon.  The  witness  further  stated  that 
nothing  definite  was  said  by  her  as  to  time 
or  date. 

The  statement  of  Dr.  McNamara  was  that 
be  "had  examined  Bessie  Lamb  on  August 
7th,  and  found  her  parts  large  enough  to  ac- 
cept of  the  male  organ;  that  there  were  no 
lacerations,  or  anything  of  the  kind." 

The  defendant  testified  that  he  was  89 
years  of  age;  that  he  had  never  before  been 
arrested  for  any  offense  or  charged  with 
crime;  that  he  had  conducted  this  livery 
stable  for  nine  years,  lacking  a  month;  that 
he  sold  the  stable  at  auction  on  May  12, 1902, 
but  continued  there,  and  the  stable  was  con- 
ducted under  his  name,  until  the  6th  of  the 
following  June;  that  he  did  not  take  Bessie 
Lamb,  during  the  months  of  May,  June,  or 
July,  up  in  his  office,  or  any  place  in  the 
stable,  and  have  Intercourse  with  her;  that 
he  never  caressed  her  or  had  anything  to  do 
wltb  her;  that  he  had  seen  her  around  there 
for  some  time,  the  same  as  other  children, 
and  had  told  her  many  times  to  go  away, 
the  same  as  other  children;  that  he  had 
never  had  any  Intimacy  or  attempted  to 
have  any  connection  with  her;  that  he  never 
put  her  on  his  bed,  or  anything  of  that  na- 
ture; that  he  had  a  man  working  for  him, 
named  Joe  Keller,  who  was  34  years  old, 
and  that  Bessie  Lamb  would  always  ask  for 
him  when  she  came  to  the  stable;  that  she 
never  talked  to  plaintiff  in  error  much. 

Eight  witnesses  were  produced  by  plaintiff 
In  error,  all  of  whom  testifled  that  his  gen- 
eral reputation  as  a  peaceable,  quiet,  and  or- 
derly citizen  was  good.  These  witnesses 
were  composed  of  three  physicians,  a  mer- 
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cbant,  painter,  sboe  repairer,  Insurance  and 
loan  agent,  and  an  engraver. 

DaTld,  Smulski  &  McGeffey,  for  plaintiff 
in  error.  Cbarles  S.  Deneen,  State's  Atty., 
and  F.  L.  Bamett  and  F.  L.  Fa&e,  Asst 
State's  Attys.,  for  the  People. 

SCOTT,  J.  (after  stating  the  facts).  This 
conviction  rests  upon  the  testimony  of  the 
prosecutrix  alone.  She  is  wholly  tmcorrobo- 
rated  In  regard  to  any  material  contested 
question.  The  prosecution  sought  to  sustain 
her  testimony  by  showing  that  she  made 
complaint.  It  is  impossible  to  tell,  from  her 
testimony,  when  the  alleged  ofCense  was 
committed.  She  first  fixes  the  time  at  about 
two  weeks  before  plaintiff  In  error  sold  the 
livery  stable,  which,  fixing  the  latest  date  pos- 
sible, by  calculating  from  the  time  when  pos- 
session clianged,  would  not  be  later  than  May 
23,  1902.  She  afterwards  fixed  It  at  two 
months  prior  to  the  time  of  the  trial,  and 
again  at  three  or  four  weeks  before  the  close 
of  the  school  year.  These  two  latter  state- 
ments would  fix  the  time  some  time  between 
June  27th  and  July  10th.  She  states  that  she 
did  not  tell  anybody  until  the  policeman 
came.  It  does  not  appear  what  policeman 
she  referred  to,  when  or  where  he  came,  nor 
where  she  was  at  the  time  she  told  him  about 
the  matter;  but  she  says  on  cross-examina- 
tion that  she  told  him  that  it  was  "Uncle 
Joe"  that  had  done  something  to  her,  there- 
by referring  to  an  employe  in  the  livery  sta- 
ble by  the  name  of  Joe  Keller.  With  the 
record  lu  this  condition,  the  people  called  one 
John  Qulnn,  a  police  ofScer.  He  testified 
that  be  saw  Bessie  Lamb  on  the  31st  day  of 
July,  1902,  at  the  Sheffield  Avenue  Police 
Station,  and  at  that  time  "she  complained 
that  she  had  Intercourse,"  but  she  did  not 
definitely  say  anything  in  regard  to  the  time 
or  the  date  of  the  occurrence.  It  does  not  ap- 
pear in  the  case  at  bar  that  the  complaint 
which  Qulnn  testified  about  was  a  complaint 
in  reference  to  the  occurrence  for  which 
plaintiff  in  error  was  then  being  tried,  nor 
does  it,  in  fact,  appear  that  Qulnn  is  the  per- 
son to  whom  the  prosecutrix  says  she  re- 
lated her  wrongs.  For  aught  that  appears, 
Qulnn  may  be  the  policeman  to  whom  she 
Htated  that  it  was  "Uncle  Joe"  that  had  done 
something  to  her,  while  the  Jury  may  have 
concluded  that  the  complaint  which  Qulnn 
heard  was  a  complaint  of  the  conduct  of  the 
plaintiff  in  error— a  conclusion  wliolly  un- 
warranted by  the  evidence. 

The  prosecutrix  further  testified,  in  sub- 
stance, on  cross-examination— using  language 
which  it  is  unnecessary  to  set  out  here— that 
she  might  be  mistaken  hbout  penetration 
having  taken  place.  It  appears  from  her 
testimony  that  the  offense  was  committed  in 
the  daytime  In  a  livery  stable  on  a  public 
street,  that  she  saw  persons  In  the  livery 


stable  as  she  went  In,  and  that  there  was 
nothing  to  prevent  such  persons  seeing  her. 
None  of  these  persons  were  called  on  the 
part  of  the  people,  nor  la  their  absence  In 
any  wise  accounted  for.  Her  testimony 
abounds  in  uncertainties  and  contradictions 
about  other  material  matters,  less  vital  to 
the  determination  of  this  cause,  however, 
than  those  herein  above  referred  to. 

On  the  part  of  the  accused,  it  was  Shown 
that  he  had  resided  in  the  same  vicinity  for 
several  years,  and  it  was  proved  by  wit- 
nesses of  unquestioned  respectability  and 
good  standing  that  he  had  during  that  time 
been  of  good  reputation  as  a  law-abiding 
citizen.  He  testified  in  his  own  behalf,  and 
emphatically  denied  the  charge  made  by 
Bessie  Lamb,  and  his  testimony  was  in  no 
manner  weakened  or  impeached.  The  fail- 
ure of  the  prosecutrix  to  fix  the  time  when 
the  offense  was  committed  put  it  beyond  his 
power  to-  account  for  his  whereabouts  or  to 
show  how  he  was  engaged  at  the  time  when 
she  claims  the  wrong  was  perpetrated.  He 
presented  as  complete  a  defense  to  this 
charge  as  any  man,  however  innocent,  would 
ordinarily  be  able  to  present  to  an  accusa- 
tion of  this  character,  surrounded,  as  this 
one  was,  with  such  uncertainty  In  regard  to 
time  and  persons  who  were  In  the  vicinity  at 
the  time  of  the  alleged  commission  of  the 
crime.  The  uncertainties  of  Bessie  Lamb's 
testimony  in  these  particulars,  which  ordi- 
narily would  weaken  the  cause  of  the  prose- 
cution, in  this  Instance  seem  to  have  been  a 
bulwark  of  strength,  by  making  It  Impossible 
for  the  plaintiff  In  error  to  meet  her  testi- 
mony by  any  evidence  save  hla  own  denial 
and  proof  of  his  previous  good  character. 

While  this  court  is  to  the  fullest  extent 
committed  to  the  doctrine  "that  the  Jury,  In 
their  deliberations,  are  the  Judges  of  the 
facts  and  the  weight  of  the  evidence  in  all 
criminal  cases,"  yet  this  court  will  not  hesi- 
tate to  reverse  a.  Judgment  of  conviction  in  a 
criminal  case  where  the  evidence  on  which  It 
is  based  is  of  an  unsatisfactory  character, 
and  where  the  evidence  in  the  case  so  great- 
ly preponderates  in  favor  of  the  defendant 
that,  after  a  patient  consideration  thereof, 
there  remains  such  grave  and  serious  doubt 
of  the  guilt  of  the  accused  as  leads  to  the 
conclu.sion  that  the  verdict  of  the  Jury  is  the 
result  of  prejudice  or  passion,  and  not  of  that 
calm  and  deliberate  consideration  of  the  evi- 
dence which  the  law  requires.  Mooney  ▼. 
People,  lU  III.  388;  Clark  v.  People,  111  111. 
404;  Campbell  v.  People,  159  111.  9,  42  N.  E. 
123,  50  Am.  St  Rep.  134;  Waters  v.  People, 
172  111.  367,  50  N.  E.  148.  In  our  Judgment 
the  evidence  contained  in  this  record  is  not 
sufllcient  to  support  a  verdict  of  guilty,  and 
a  new  trial  should  have  been  granted. 

The  Judgment  of  the  criminal  court  «»11I  be 
reversed  and  the  cause  remanded  to  that 
court    Reversed  and  remanded. 
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(204  111.  588) 

GEE  T.  GEE. 

(Supreme  Court  of  Ulinois.    Oct.  26,  1903.) 

ANNUITIES— CHAHGE  ON  LAND— LACHES. 

1.  A  will  devised  an  annuity  to  testator's 
daughter  to  issue  and  be  payable  out  of  certain 
real  estate  which  was  devised  in  fee  to  testa- 
tor's son,  and  the  daughter  was  empowered  to 
take  any  proper  and  necessary  steps  to  enforce 
the  payment  of  the  annuity.  Held,  that  the  an- 
nuity was  a  charge  upon  the  land,  and  not  mere- 
ly upon  the  rents  and  profits,  so  that  the  laud 
might  be  sold  in  order  to  pay  arrearages  of  the 
annuity. 

2.  Land  was  devised  to  testator's  son,  subject 
to  an  annuity  payable  to  testator's  daughter  out 
of  the  rents  and  profits  of  the  land.  After  pay- 
ing the  annuity  for  several  years  payments 
were  stopped,  and  the  daughter  did  not  com- 
mence suit  to  recover  back  payments  until  three 
years  after  the  last  payment  had  been  made. 
BM,  that  she  was  not  guilty  of  laches  preclud- 
ing recovery. 

Appeal  from  Appellate  Court,  First  District 
Suit  by  Mary  Gertrude  Gee  against  Benja- 
min F.  Gee.  From  a  Judgment  of  the  Appel- 
late Court  (107  111.  App.  313)  affirming  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Affirm- 
ed. 

Mary  Gertrude  Gee,  appellee,  filed  ber  bill 
of  complaint  In  the  superior  court  of  Cook 
county,  OB  March.  21,  1901,  against  Benjamin 
F.  Gee  and  others,  praying  for  a  receiver  and 
an  accounting,  and  for  an  order  requiring  ap- 
pellant to  pay  the  amount  found  to  be  due  ber 
upon  such  accounting,  and  in  case  of  default 
In  the  payment  thereof  for  a  sale  of  certain 
property  devised  to  appellant  by  hla  father, 
Charles  Gee,  deceased.  Appellant  answered 
the  bill,  denying  that  appellee  was  entitled 
to  the  relief  prayed  for,  and  averring  that  he 
liad  fully  accounted  to  her.  Appellee  filed  a 
replication  to  this  answer.  The  cause  was  re- 
ferred to  the  master  tn  chancery  to  take  the 
proofs  and  reiwrt  his  findings  and  conclusions 
thereon  to  the  court.  The  parties  stipulated 
Ibat  the  following  facts  were  true,  and  no 
other  evidence  was  heard  by  the  master. 

On  October  5, 1891,  Charles  Gee,  the  father 
of  the  parties,  died  In  the  city  of  Chicago, 
leaving  a  will  which  was  duly  probated  In 
Cook  county.  The  will,  among  others,  con- 
tained the  following  clauses: 

"And  I  hereby  give,  devise  and  bequeath 
to  my  said  daughter,  Mary  Gertrude  Gee,  for 
and  during  and  until  she  shall  get  married 
however,  In  case  she  shall  live  and  remain  a 
single  person  for  and  during  the  term  of  her 
natural  life,  the  one  annuity  or  clear  yearly 
rent  or  sum  of  $600,  free  of  all  taxes  and 
other  deductions,  to  be' Issuing  and  payable 
out  of  the  real  estate  devised  to  my  son, 
Benjamin  F.  Gee,  known  as  tlie  east  half  (%) 
of  lots  twelve  (12),  fifteen  (15)  and  sixteen 
(16),  Id  Johnson,  Roberts  &  Storr's  addition  to 
Chicago,  In  equal  monthly  payments  of  $50 
each,  on  the  first  day  of  each  and  every 
month  in  each  and  every  year,  as  aforesaid; 
and  I  do  hereby  charge  and  subject  the  said 
real  estate  with  and  to  the  payment  of  the 
■aid  annuity,  yearly  rent  or  sum  of  $600  per 


annum  at  the  times  and  in  the  manner  afore- 
said, fully  empowering  and  authorizing  said 
Mary  Gertrude  Gee  to  take  any  and  all  proper 
and  necessary  steps  to  enforce  the  payment 
thereof,  as  aforesaid,  if  default  shall  at  any 
time  be  made  in  the  payment  of  any  of  said 
payments  as  aforesaid. 

"I  do  hereby  give  and  devise  to  my  son, 
Benjamin  F.  Gee,  to  have  and  to  bold  imto 
himself  and  his  beh«  forever,  the  following 
described  real  estate:  The  east  half  (^  of 
lots  ttvelve  (12),  fifteen  (15)  and  sixteen  (16), 
In  block  three  (3),  in  Johnson,  Roberts  & 
Storr's  addition  to  Chicago,  with  the  frontage 
on  Elm  street,  subject  to  said  annuity." 

Appellant  paid  to  appellee  the  sum  of  $50 
per  month  from  the  time  said  will  was  pro- 
bated up  to  and  including  March  81,  1898, 
and  afterwards  paid  ber  $150,  which  would 
make  the  payments  up  to  June  30, 1898.  Aft- 
er that  she  received  nothing  from  appellant 
On  March  31,  1001,  appellee  was  married. 
Upon  the  death  of  bis  father  appellant  went 
lnt6  possession  of  the  real  estate  and  has  bad 
the  control  of  It  ever  since.  He  has  rented 
It  and  has  collected  all  the  rents  and  profits 
since  the  death  of  his  father.  Appellee  has 
contributed  nothing  to  the  running  expenses 
of  the  real  estate,  but  all  of  these  haye  been 
paid  by  appellant  amounting  In  the  aggregate 
to  the  sum  of  $3,084.96.  The  aggregate  In- 
come from  the  property  up  to  the  time  of  the 
marriage  of  the  appellee  amounted  to  $3,' 
802.50.  The  total  amount  paid  to  aroellee  by 
appellant  during  this  period  was  $4,050.  Th(» 
filing  of  this  bill  is  the  first  step  appellee  has 
taken  to  enforce  payment  of  the  annuity. 

The  report  of  the  master  finds  that  tbe  an- 
nuity has  accumulated  through  no  fault  of  the 
appellee  as  devisee,  bift  through  the  failure 
of  appellant  to  comply  with  the  provisions  of 
the  will;  that  appellee  Is  entitled  to  recover 
$1,650,  but  that  the  will  does  not  charge  the 
corpus  of  the  land,  and  that  appellee  Is  not  en- 
titled to  a  sale  of  the  fee.  It  further  finds 
that  appellee  is  entitled  to  a  receiver  to  col- 
lect the  rents  and  apply  them  to  the  satis- 
faction of  such  amotmt. 

Objections  were  filed  before  the  master,  by 
both  parties,  to  the  conclusions  In  his  report; 
appellee  objecting  on  the  ground  that  the*  mas- 
ter had  found  that  the  property  could  not  be 
sold  to  pay  her  claim.  It  was  stipulated  In 
open  court  that  these  objections  should  stand 
as  exceptions.  The  court  overruled  all  excep- 
tions other  than  that  of  appellee  above  stated, 
and  rendered  a  decree  finding  appellee  en- 
titled to  recover  $1,650  of  appellant;  also  find- 
ing that  such  amount  was  a  lien  upon  the 
property,  and  that  it  should  be  paid  from  the 
gross  rentals  due  and  to  become  due,  free 
of  taxes  and  other  deductions;  that  It  is  a 
continuing  and  first  lien  on  the  gross  rentals 
arising  and  to  arise  therefrom,  and  that  the 
same  must  be  paid  from  such  gross  rents  and 
from  any  sale  of  the  property  hereafter  made; 
that  the  same  Is  a  Hen  upon  the  corpus;  and 
that  the  remedy  Is  not  confined  to  the  rentals. 
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Albert  E.  G.  Goodrldge  is  appointed  receiver 
to  collect  tbe  rents  and  profits,  and  it  is  order- 
ed that,  if  the  amount  is  not  paid  within  90 
days,  the  property  be  sold  by  the  master  in 
chancery,  and  the  proceeds  applied  to  the  pay- 
ment of  such  amount.  Appellant  appealed 
from  this  decree  to  the  Appellate  Court  for  the 
First  District,  whare  the  decree  was  affirm- 
ed, and  he  now  prosecutes  this  further  appeal 
to  this  court. 

Ward,  Currey  &  Webster,  for  appellant 
Oalt,  Blrcb  &  Gait  and  Bangs,  Wood  & 
Bangs,  for  appellee. 

SCOTT,  J.  (after  stating  the  facts).  The 
determination  of  the  principal  question  In 
this  cause  inTOlves  a  construction  of  the  two 
clauses  of  the  will  of  Charles  Gee,  deceased, 
which  are  set  out  in  the  foregoing  statement 
of  facts. 

It  is  tbe  theory  of  appellant  that  the  an- 
nuity or  rent  devised  to  Mary  Gertrude  Gfee 
is  chargeable  only  upon  the  rents  and  profits 
arising  from  the  real  estate  from  which  tbe 
annuity  or  rent  was  to  be  paid,  while  appel- 
lee contends  that  this  annuity  or  rent  Is  a 
continuing  charge  and  lien  upon  rents  and 
profits  arising  from  said  real  estate  and  also 
upon  the  corpus  or  body  of  the  land  itself. 
Api>ellant  places  great  reliance  upon  the  case 
of  Irwin  V.  Wollpert,  128  Dl.  627,  21  N.  B. 
501,  where  tbe  language  creating  the  annuity 
is  almost  identical  with  that  of  the  will  now 
before  us;  but  in  the  will  in  the  Wollpert 
Case,  after  creating  the  annuity,  the  testator 
made  the  following  provision  for  its  collec- 
tion in  case  default  was  made  In  its  pay- 
ments, to  wit:  "And  I  do  hereby  charge  and 
subject  the  said  real  estate  with  and  to  the 
payment  of  the  said' annuity  or  yearly  rent 
or  sum  of  $300,  at  tbe  times  and  in  the  man- 
ner aforesaid,  fully  empowering  and  author- 
izing my  said  wife  and  her  assigns,— provided 
said  annuity,  or  any  part  thereof,  shall  re- 
main unpaid  after  the  expiration  of  thirty 
(30)  days  from  the  time  the  same  shall  be 
due  and  payable,  as  aforesaid,— to  enter  into 
all  and  singular  the  premises  charged  with 
the  annuity,  as  aforesaid,  and  the  rents,  is- 
sues- and  profits  thereof,  to  rec^ve  and  take 
until  she  and  they  be  therewith  and  there- 
by, or  by  tbe  person  or  persons  then  entitled 
to  tbe  immediate  possession  of  the  premises, 
paid  and  satisfied  the  same,  and  every  part 
thereof,  and  all  the  arrears  then  due  and 
payable,  together  with  her  and  their  costs, 
damages  and  expenses  paid  out  and  sus- 
tained by  reason  of  the  nonpayment  thereof." 
In  construing  that  will  effect  had  to  be  given 
to  all  the  language  contained  therein,  and 
while  from  the  language  creating  the  an- 
nuity in  that  case  it  might  well  have  been 
concluded  that  the  annuity  was  a  charge 
upon  the  corpus  of  the  estate,  still,  when 
that  language  was  taken  into  consideration, 
together  with  the  provision  for  the  collection 
of  the  annuity,  it  became  apparent  that  the 


testator  Intended  that  tbe  annuity  should  be 
paid  out  of  the  rents  and  profits  only,  and 
in  that  cause  this  court  regarded  the  fact 
that  the  annuity,  if  default  was  made  in 
the  payment  thereof,  could  be  collected  by 
process  of  law  out  of  the  rents  and  profits 
only,  as  the  controlling  factor  In  determining 
the  question  there  presented. 

In  the  will  of  Charles  Gee  the  language 
creating  the  annuity  is  coupled  with  the  fol- 
lowing provision  for  its  collection:  "Fully 
empowering  and  authorizing  said  Mary  Ger- 
trude Gee  to  take  any  and  all  proper  and 
necessary  steps  to  enforce  the  payment 
thereof,  as  aforesaid,  if  default  shall  at  any 
time  be  made  in  the  payment  of  any  of  said 
payments  as  aforesaid."  It  -will  be  seen  tliat 
the  collection  of  this  annuity  or  rent  was 
not  limited  to  such  sums  as  could  be  derived 
from  the  rents  and  profits  of  tbe  real  estate 
which  was  burdened  therewith.  In  tbe  case 
at  l>ar  certain  realty  was  charged  with  and 
made  subject  to  the  payment  of  the  said  an- 
nuity by  the  same  clause  which  created  the 
annuity,  which  annuity  was  to  terminate  upon 
tbe  death  or  marriage  of  the  annuitant.  By 
tbe  succeeding  clause  tbe  same  real  estate 
was  devised  to  Benjamin  P.  Gee,  the  appel- 
lant, "subject  to  said  annuity."  In  the  case 
of  Ehabecker  v.  Einbecker,  162  111.  267,  U  N. 
E.  426,  the  following  language  from  page 
637  of  tbe  second  edition  of  Theobald  on 
Law  of  Wills  is  quoted  with  approval:  "If 
the  capital  Is  given  over  'subject  to'  or  'after 
payments  of  the  annuities,  the  corpus  is  li- 
able." We  regard  the  law  so  stated  as  de- 
cisive of  tbe  principal  question  In  this  case, 
and  as  the  will  speaks  of  this  charge  as  an 
annuity  or  rent,  "to  be  Issuing  •  •  •  ©at 
of  the  real  estate,"  we  regard  it  as  a  con- 
tinuing charge  or  lien  upon  the  rents  arising 
from  said  real  estate  until  all  arrearages  of 
the  annuity  shall  be  paid,  and  in  tliis  view 
of  the  matter  it  was  not  error  for  tbe  court 
below  to  appoint  a  receiver  for  tbe  purpose 
of  applying  rents  to  the  satisfaction  of  that 
decree. 

In  construing  this  will  we  do  not  regard  it 
important  that  it  is  possible  tbe  entire  value 
of  the  real  estate  may,  upon  the  theory  we 
have  adopted,  be  consumed  in  the  satisfac- 
tion of  this  annuity,  because,  upon  appel- 
lant's reasoning,  if  the  annual  gross  income 
from  tbe  land  were  $600  per  annum,  and  no 
more.  It  should  all  be  applied  to  the  payment 
of  the  annuity.  Taxes  and  repairs  would 
have  to  come  from  the  corpus  itself,  and  it 
might  thereby  be  completely  consumed,  and 
bring  al)out  the  same  disastrous  end  that 
appellant  inveighs  against  as  the  possible  re- 
sult of  the  course  that  may  be  pursued  un- 
der tbe  construction  placed  upon  this  will 
by  the  court  below. 

It  is  also  urged  that  appellee  was  guilty 
of  such  laches  in  bringing  this  suit  that  her 
right  to  the  relief  given  by  the  decree  was 
thereby  l>arred.  Appellant  paid  her  at  the 
rate  of  $50  per  month  up  to  March  81,  180a, 
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and  thereafter  paid  her  ?150  on  account 
These  payments  were  made  without  any  ref- 
erence to  whether  the  rents  from  the  real 
estate  were  sufficient  for  the  puroose.  Un- 
der these  circumstances  we  think  appellee 
was  Justified  in  believing  that  her  brother 
considered  her  entitled  to  the  |50  per  month 
without  regard  to  the  amount  of  the  rents, 
and,  that  being  true,  such  delay  as  occurred 
would  not  constitute  a  defense  to  this  bill. 

Benjamin  F.  Gee  has  placed  a  trust  deed 
upon  this  real  estate  to  secure  a  large  sum 
of  money,  evidenced  by  promissory  notes 
which  were  held  at  the  time  this  suit  was 
begunby  the  Union  Trust  Company.  Appel- 
lant contends  that  by  a  certain  quitclaim 
deed  executed  by  Mary  Gertrude  Gee  her 
right  in  this  real  estate  is  made  subject  to 
the  payment  of  this  indebtedness  now  held 
by  the  Union  Trust  Company,  and  that  the 
decree  entered  below  is  in  disregard  of  the 
rights  of  that  company.  As  neither  that 
company  nor  the  trustee  in  the  deed  made 
to  secure  these  notes  is  a  party  to  this  suit, 
we  do  not  consider  this  question. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(204  111.  20S) 

SWISHEB  T.  DEERING  et  al. 
(Supreme  Court  of  Illinois.    Oct.  26,  190S.) 

OUARANTT— WAIVHR  OP  NOTICE— CONSTRUC- 
TION OF  CONTRACT-INTKRPRBTATION  BY 
PARTIKS— DEFAULT  OF  PRINClPAIi— FAILURE 
TO  NOTIFY  GUARANTOR— EFFECT— EVIDENCE 
—ADMISSION  BY  PRINCIPAL— HARMLESS  ER- 
ROR—RBVBRSAU 

1.  A  contract  of  guaranty  should  be  construed 
as  favorably  to  the  creditor  as  any  other  con- 
tract. 

2.  Where  a  contract  of  guaranty,  written  un- 
derneath the  appointment  of  an  agent,  read: 
"•  •  •  We  agree  to  pay  said  D.  or  its  suc- 
cessors all  damages  it  or  they  may  sustain  by 
reason  of  any  default  of  said  agent,  and  we 
hereby  waive  notice  of  the  acceptance  of  the 
above  contract.  ♦  ♦  •  No  agent  has  author- 
ity to  vary  the  terms  of  this  contract  of  guar- 
anty"— the  waiver  of  notice  referred  to  the  con- 
tract of  guaranty,  not  to  that  between  the  com- 
pany and  the  agent. 

3.  The  guarantor  having  been  a  guarantor  on 
the  contracts  of  the  same  agent  with  the  same 
company  for  three  successive  years  previous  to 
the  making  of  the  contract  of  guaranty  sued  on, 
it  was  a  fair  presumption  that  he  was  familiar 
with  its  method  of  doing  business,  and  with 
the  terms  of  contracts  of  guaranty  used  by  It, 
and  reasonably  knew  he  would  be  accepted. 

4.  The  guarantor  wrote  the  company  that  he 
was  ready  to  answer  for  the  agent's  shortage 
when  it  received  a  statement,  and  he  was  ad- 
vised of  the  balance,  and  at  the  time  of  writ- 
ing, and  before  suit  was  brought,  expressed  his 
readiness  to  make  good  the  shortage.  Held  a 
fair  inference  from  the  letter  that  his  interpre- 
tation of  the  waiver  was  that  it  applied  to  the 
guaranty. 

5.  Failure  to  notify  a  guariintor  of  the  de- 
fault of  an  agent  whose  contract  he  guarantied 
has  no  other  effect  than  to  afford  him  a  defense 
to  the  extent  of  the  loss  or  damage  sustained  by 
blm  as  a  result  of  such  failure. 

6.  A  case  will  not  be  reversed  for  error  in  an 
instruction  where  any  other  verdict  would  have 
been  unwarranted  and  the  error  was  harmless. 


7.  In  an  action  on  a  gtiaranty  a  statement  of 

account,    made    before   the    suit,    between    the 

principal  and  the  obligee,  showing  the  amount 

due  the  latter  from  the  former,  and  testified  to 

as  correctly  stating  the  balance,  was  admissible 

in  evidence  against  the  guarantor,  where  the 

latter  failed  to  deny  that  such  amount  was  due. 

'      8.  The  fact  that,  at  the  time  a  statement  of 

!  account  between  a  defaulting  agent  and  his  em- 

;  ployer  was  made,  the  agent  naa  gone  into  bank- 

:  ruptcy,  does  not  render  the  statement  inadmissi- 

I  ble  in  an  action  against  the  agent's  guarantor 

on  his  contract  of  guaranty. 

;  Appeal  from  Appellate  Court,  Third  l>iB- 

■■  trict. 

Assunipsit  by  Charles  Deering  and  others 

;  against  G.  M.  Swisher.    From  a  Judgment  of 

!  the  Appellate  Court  (104  111.  App.  572)  affirm- 

!  Ing  a  judgment  of  the  circuit  court,  defendant 

i  appeals.    Affirmed. 

I  Wolfe  &  MulUken,  for  appellant.  Hay  & 
j  Dobbins  and  W.  B.  Elley  (James  C.  McMath 
I  and  William  M.  Maxwell,  of  counsel),  for 
i  appellees. 

RICKS,  J.  This  was  an  action  of  assump- 
sit by  appellees  against  appellant  in  the  cir- 
cuit court  of  Champaign  county,  in  which 
court  Judgment  was  entered  in  favor  of  ap- 
pellees for  ?1,(>45..T8.  Upon  appeal  to  the 
Appellate  Court  the  Judgment  was  affirmed, 
and  appellant  prosecutes  this  appeal. 

It  appears  that  one  O.  P.  Kellogg,  who  re- 
sided in  the  village  of  St  Joseph,  desired  ' 
to  act  as  agent  for  the  appellees,  who  are 
manufacturers  of  binders,  mowers,  and  other 
Implements  at  Chicago.  Appellees,  doubting 
the  financial  responsibility  of  Kellogg,  re- 
fused to  appoint  him  as  their  agent  unless  he 
gave  a  guarantor.  Thereupon  appellant,  up- 
on request  of  Kellogg,  consented  to  sign  the 
contract  of  guaranty  hereinafter  set  forth. 
The  appointment  of  Kellogg  as  agent  of  ap- 
pellees was  in  writing,  and  on  the  same  page, 
and  directly  beneath  it,  was  a  contract  of 
guaranty,  which  Is  as  follows: 

"In  consideration  of  the  appointment  of 
said  O.  P.  Kellogg  as  agent  of  Deering  Har- 
vester Company,  for  the  sale  of  its  har- 
vesters, binders,  reapers,  mowers,  trucks,  ex- 
tras, twine  and  other  property  in  certain  ter- 
ritory, the  undersigned  jointly  and  severally 
guarantee  the  fulfillment  by  said  agent  of  all 
h—  obligations  and  duties  growing  out  of  and 
relating  to  such  agency  or  otherwise  to  Deer- 
ing Harvester  Company  that  now  or  here- 
after may  exist,  and  we  agree  to  pay  said 
Deering  Harvester  Company,  or  its  succes- 
sors, all  damage  it  or  they  may  sustain  by 
reason  of  any  default  by  said  agent;  and  we 
hereby  waive  notice  of  acceptance  of  the 
above  contract,  notice  of  default  by  the 
above  named  agent,  demand  and  diligence; 
that  the  written  acknowledgment  of  or  a 
Judgment  of  any  court  against  said  agent 
shall  in  every  respect  bind  and  be  conclusive 
against  the  undersigned,  their  heirs  and  rep- 
resentatives, and  that  the  liability  hereby 
created  shall  not  be  waived,  modified  or  can- 
celed by  any  extension  of  time  to  pay  or 

uigitizea  Dy  vjv^v^v  in^ 


518 


68  NORTHEASTERN  REPORTER. 


Oil. 


keep  any  part  of  said  obligations  or  duties, 
or  otherwise,  nor  except  by  surrender  to  us 
ot  this  guaranty  and  agreement,  or  by  en- 
dorsement hereon  by  Deerlng  Harvester  Com- 
pany at  Its  home  ofiice  in  Chicago.  No 
agent  has  authority  to  vary  the  terms  of  this  | 
contract  of  guaranty.  j 

"Witness  our  hands  and  seals,  March  26,  I 
A,  D.  1901.  G.  M.  Swisher.     [Seal.]" 

On  the  ■written  contract  between  appellees 
and  Kellogg,  in  the  blank  printed  for  that 
purpose,  and  appearing  just  left  of  the  sig- 
nature of  tlie  company  and  Kellogg,  was  this 
indorsement:  "Accepted  and  approved,  at 
Chicago,  Illinois,  this  4th  day  of  April,  1901. 
Deerlng  Harvester  Company,  by  P.  W.  Kel- 
ley." 

Kellogg  thereupon  was  appointed  agent 
and  acted  as  such  thereunder,  and  on  Octo- 
ber 22,  1901,  went  into  bankruptcy  upon  his 
own  petition.  At  that  time  he  was  in  de- 
fault to  appellees  in  the  sum  of  $1,&15.3S, 
and  this  suit  was  brought  to  recover  that 
sum  under  the  above  contract  of  guaranty. 
On  October  25,  1901,  Kellogg  made  an  ac- 
counting with  a  Mr.  Peebles,  who  was  an 
agent  for  the  company,  and  the  statement  of 
account  was  reduced  to  writing  and  signed 
by  both  Peebles  and  Kellogg,  showing  the 
above  sum  due  appellees. 

The  errors  relied  upon  for  reversal  are 
raised  by  instructions  requested  by  the  ap- 
pellant and  refused  by  the  court,  and  upon 
the  admission  of  certain  testimony.  The 
questions  raised  by  the  instructions  are:  (1) 
That  appellant  was  entitled  to  notice  of  the 
acceptance  of  his  guaranty  In  order  to  be 
bound  thereby;  (2)  that  in  the  absence  of 
notice,  from  time  to  time,  that  liability  was 
accruing  against  him  as  guarantor,  he  could 
not  be  held  to  have  guarantied  tlie  payment 
of  the  amount  due  appellees  from  appellant; 
(3)  appellant  having  filed  a  plea,  verified  by 
affidavit,  denying  the  delivery  of  the  guaran- 
ty, it  was  error  to  refuse  to  Instruct  the  Jury 
that  the  burden  of  proof  to  establish  that 
the  guaranty  was  delivered  by  the  appellant 
to  appellees  was  upon  the  appellees.  It  Is 
also  contended  the  court  erred  in  admitting 
in  evidence  the  statement  of  account  or  ad- 
mission of  indebtedness  signed  by  Kellogg. 

We  think  that  a  fair  construction  of  the 
contract  of  guaranty  isthat  appellant  waived 
any  notice  of  the  acceptance  thereof.  The 
contract  of  guaranty  should  be  construed  as 
favorably  to  the  creditor  as  other  writtai 
contracts.  Taussig  v.  Reid,  145  111.  488,  32 
N.  E.  918,  36  Am.  St.  Rep.  504.  The  conten- 
tion of  appellant  is  that  the  words,  "we  here- 
by waive  notice  of  acceptance  of  the  above 
contract,"  applies  to  the  contract  between 
Kellogg  and  the  Deerlng  Harvester  Compa- 
ny. We  think  that  under  the  rules  of  con- 
struction applicable  hereto  these  words  refer 
to  the  contract  of  guaranty.  The  latter  con- 
tract reads:  "We  agree  to  pay  said  Deerlng 
Harvester  Company,  or  its  successors,  all 
damages  It  or  tliey  may  sustain  by  reason  of 


any  default  by  said  agent,  and  we  hereby 
waive  notice  of  the  acceptance  of  the  above 
contract."  This  guaranty  is  afterwards  re- 
ferred to  in  the  contract  of  appellant  as  "con- 
tract of  guaranty,"  and  we  are  of  opinion 
the  meaning  is  that  appellant  waived  notice 
of  the  acceptance  thereof  by  appellees.  It 
appears  that  he  had  been  a  guarantor  on  the 
contracts  of  this  same  agent  with  the  same 
company  for  three  successive  years  previous 
to  the  making  of  the  contract  in  question, 
and  it  is  a  fair  presumption  that  he  was  fa- 
miliar with  its  method  of  doing  business  and 
with  the  terms  of  contract  of  guaranty  used 
by  appellees,  and  reasonably  knew  that  he 
would  be  accepted.  On  February  26,  1901, 
appellant  sent  to  appellees  a  letter,  in  which 
he  stated  he  had  a  conference  with  Mr.  C.  E. 
Peebles  in  regard  to  the  Kellogg  shortage, 
and  concluded  his  letter  as  follows:  "I  am 
ready  to  answer  for  his  [Kellogg's]  shortage 
when  you  get  a  statement  and  I  know  the 
balance."  At  the  time  of  writing  this  letter, 
and  before  suit  was  brought,  appellant  recog- 
nized his  liability  as  guarantor  and  expressed 
his  readiness  to  make  good  the  shortage  of 
Kellogg.  While  his  opinion  of  the  law  as 
to  his  liability  might  not  bind  him,  we  think 
it  a  fair  inference  from  this  letter  that  his 
interpretation  of  the  waiver  in  the  guaranty 
was  that  notice  of  its  acceptance  was  waiv- 
ed, and  where  the  language  of  contracts  is 
of  doubtful  construction  the  interpretation 
placed  upon  it  by  the  acts  of  the  parties 
tends  strongly  to  show  what  were  their  real 
intentions. 

We  think  that  the  second  objection  is  not 
well  taken.  Failure  to  give  notice  of  default, 
as  is  contended,  even  if  necessary  and  not 
waived,  would  have  no  other  effect  than  to 
afford  appellant  a  defense  to  the  extent  he 
had  sustained  loss  or  damage  as  a  result  of 
such  failure  to  notify  him.  Taussig  v.  Reid, 
supra.  There  was  no  effort  made  by  appel- 
lant to  show  any  such  damage.  Moreover, 
appellant  further  agreed  to  waive  "notice  of 
default  by  the  above-named  agent,  demand, 
and  diligence." 

If  there  was  any  error  in  refusing  to  in- 
struct the  Jury  that  the  burden  of  proof  was 
upon  the  appellees  to  show  the  delivery,  we 
think  the  error  was  harmless.  The  second 
instruction  given  told  the  Jury  It  was  neces- 
sary to  prove  the  delivery  of  the  instrument, 
and  the  proof  that  delivery  was  made  was 
80  overwhelming  that  the  Jury  could  not 
have  found  otherwise  than  they  did.  This 
court  will  not  reverse  a  case  for  error  in  an 
Instruction  where  any  other  verdict  would 
have  been  unwarranted,  and  the  error  is 
harmless.  Town  of  Wheaton  v.  Hadley,  131 
lU.  C40,  23  N.  E.  422. 

The  last  objection  raih-'^,  that  the  state- 
ment of  account  was  not  admissible  in  evi- 
dence, we  think  not  well  taken.  Upon  the 
trial  appellees'  agent,  Peebles,  was  placed 
upon  the  stand  and  identified  the  paper  as 
the  statement  of  account  made,  and  testi- 
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fled  that  the  paper  represented  the  true  bal- 
ance due  plaintiffs  from  Kellogg.  No  denial 
was  made  by  appellant  that  this  was  the 
amount  due  appellees  from  Kellogg.  We 
held  In  Swift  v.  Trustees  of  Schools,  189  111, 
584,  60  N.  E.  44,  that  such  an  admission  by 
the  principal  in  suit  upon  such  instrument 
is  evidence  of  the  fact  that  such  amount  is 
due  and  owing,  not  only  as  against  the  prin- 
cipal, but  as  against  his  sureties.  The  mere 
fact  that  at  the  time  this  statement  was 
made  Kellogg  had  gone  into  bankruptcy 
would  not  change  the  rule  of  law  applicable 
thereto.  Furthermore,  by  the  express  terms 
of  the  contract,  "the  written  acknowledg- 
ment of  or  a  Judgment  of  any  court  against 
said  agent  shall  in  every  respect  bind  and  be 
conclusive  against  the  undersigned,"  the 
guarantor.  If  It  had  been  the  desire  of  at>- 
pellant  to  not  be  bound  by  the  written  ac- 
knowledgment of  the  agent  in  case  the  latter 
became  a  bankrupt,  he  should  have  had  the 
provision  or  exception  in  the  contract.  There 
being  no  exception,  we  are  not  authorized  to 
make  one.  The  admission  must  be  given  the 
same  force  as  though  the  petition  in  bank- 
ruptcy had  not  been  filed. 

Finding  no  reversible  error,  the  Jndgment 
wlU  be  afOrmed,    Judgment  affirmed. 


(2M  ni.  36S) 

CmCAGO  UNION  TRACTION  CO,  v.  CITY 

OF  CHICAGO. 

(Supreme  Court  of  lUinolB.    Oct.  26,  1003.) 

MtmiCIPAL  IMPROVEMENTS— SPECIAL  ASSESS- 
MENTS—MEASURE OP  BENEFITS— APPOR- 
TIONMENT—LEASEHOLD  ESTATES. 

1.  In  considering  special  assessments  the  gen- 
eral role  is  that  the  inquiry  as  to  benefits  is  to 
what  extent  the  market  valne  of  the  premises 
will  be  enhanced  by  the  improvement. 

2.  Where  special  assessments  are  made 
against  property  for  improTements  the  judg- 
ment is  against  the  property  as  an  entirety,  and 
the  benefits  cannot  be  apportioned  against  the 
estate  In  fee  in  remainder  and  the  leasehold  es- 
tate of  a  tenant  of  the  property. 

3.  Where  a  street  railway  company  occupied 
certain  real  estate  for  railway  purposes,  and 
thereafter  leased  the  same  to  another  street 
railway  corporation  with  a  stipulation  that  the 
property  should  be  used  (or  street  railway  pur- 
poses only,  but  the  lessee  thereafter  sublet  such 
property  for  other  purposes,  it  was  liable  to  a 
special  asses.sment  for  improvements  to  the  ex- 
tent the  market  value  of  the  lots  was  increased 
by  reason  of  the  improvement. 

Appeal  from  Cook  County  Court;  Linus  C. 
Butb,  Judge. 

Appeal  by  the  Chicago  Union  Traction 
Company  from  a  Judgment  in  favor  of  the 
dty  of  Chicago  confirming  an  assessment  of 
benefits  for  local  improvements.    Affirmed. 

Willlston  Fish  and  Louis  Boisot  (John  A. 
Rose,  of  counsel),  for  appellant.  Robert  Red- 
field  and  Charles  M.  Walker,  Corp.  Counsel 
(Edgar  Brouson  Tolman,  of  counsel),  for  ap- 
pellee. 

BOGG8,  J.  The  city  council  of  the  city 
of  Chicago,  on  the  recommendation  of  the 


board  of  local  improvements,  adopted  an  or- 
dinance providing  that  the  alley  from  the 
north  line  of  West  Washington  street  to  the 
south  curb  line  of  West  Randolph  street,  be- 
tween South  Jefferson  street  and  South  Des- 
plalnes  street  (except  the  space  occupied  by 
certain  iron  vault  covers),  should  be  graded 
and  paved  with  granite  blocks  laid  on  arti- 
ficial concrete,  and  that  the  cost  of  the  im- 
provement should  be  defrayed  by  special  as- 
sessments on  the  property  benefited.  A  peti- 
tion was  filed  by  the  city  in  the  county  court 
of  Cook  county  for  a  Judgment  confirming 
the  assessment  of  benefits  made  by  the  com- 
missioners. The  north  50  feet  of  lot  7,  in 
block  47,  In  the  original  town  (now  city)  of 
Chicago,  was  assessed  by  the  commissioners 
for  benefits  In  the  sum  of  $216,  and  the  south 
25%  feet  of  the  same  lot  were  likewise  as- 
sessed in  the  sum  of  1110.85,  and  lot  No.  9 
of  the  same  block  was  assessed  for  like  ben- 
efits in  the  sum  of  $326.85.  The  appellant 
company  appeared  in  the  said  county  court 
and  filed  a  number  of  objections  to  the  con- 
firmation of  these  assessments,  all  of  which 
were  overruled.  Objection  No.  22  was  as  fol- 
lows: "The  said  assessment  upon  the  prop- 
erty of  said  objector  exceeds  the  benefits 
which  will  accrue  to  said  property  from  the 
proposed  improvement."  This  appeal  pre- 
sents but  a  single  question,  whether  the  court 
erred  In  overruling  said  objection  No.  22. 

On  the  bearing  of  this  objection  a  Jury  was' 
waived,  and  the  issue  was  submitted  to  the 
court  for  decision.  It  was  stipulated  that  the 
lots  objected  for  in  the  year  1888  became  the 
property  in  fee  of  the  West  Chicago  tStreet 
Railroad  Company;  that  said  company  was 
a  corporation  incorporated  under  the  laws 
of  the  state  of  lUlnois  on  July  19,  1887,  for 
the  term  of  99  years,  with  power  to  acquire, 
construct,  maintain,  and  operate  one  or  more 
street  railroads  or  horse  and  dummy  rail- 
roads in  the  county  of  Cook;  that  said  West 
Chicago  Street  Railroad  Company,  on  the 
1st  day  of  June,  1899,  leased  the  said  lots  to 
the  appellant  company,  to  be  used  "for  street 
railway  purposes  only,"  for  the  term  of  99 
years,  and  thereafter  during  any  renewal  or 
extension  of  the  West  Chicago  Street  Rail- 
road Company's  charter;  that  the  appellant 
company  is  also  a  corporation  organized. un- 
der the  laws  of  the  state  of  Illinois  on  May 
24,  1899,  with  power  to  own,  lease,  construct, 
and  operate  street  railways  in  the  said  coun- 
ty of  Cook  and  other  specified  counties,  and 
to  own  and  enjoy  all  real  property  necessary 
and  proper  for  the  prosecution  of  the  busi- 
ness of  operating  street  railways. 

A  three-story  brick  building  stood  on  the 
north  50  feet  of  lot  No.  7.  The  east  50  feet 
of  this  building  had  been  subleased  by  the 
appeltant  company  to  C.  P.  Rice  for  the  term 
of  five  years.  He  was  engaged  in  conducting 
a  transfer  stable,  and  used  that  portion  of 
the  building  for  that  purpose.  The  appellant 
company  had  subleased  the  west  100  feet  of 
the  same  building  to  one  B.  A.  Rallton  for 
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the  term  of  flve  years.  He  was  a  wholesale 
grocer,  and  occupied  that  portion  of  the  build- 
ing In  his  business.  The  south  25%  feet  of 
ihe  same  lot  Is  occupied  by  a  brick  building. 
It  was  formerly  used  by  the  appellant  com- 
pany as  a  power  bouse,  but  about  a  year 
before  the  trial  the  engines  and  boilers  had 
been  removed  and  the  building  was  unused, 
save  that  the  remainder  of  the  machinery  of 
the  power  house  still  remained  in  place  there- 
in. On  lot  No.  9  there  was  a  building  which 
the  company  used  as  a  power  house. 

Two  witnesses  testified  In  behalf  of  the 
appellant  as  to  the  benefit  of  the  improve- 
ment to  the  lots.  They  confined  their  esti- 
mates of  benefits  to  the  use  then  made  of  the 
properties.  The  testimony  of  Conroy,  a  wit- 
ness In  behalf  of  the  city,  was  to  the  effect 
that  on  that  basis  of  use  the  benefits  to  the 
lots  would  equal  the  assessment  against  the 
property;  but  the  testimony  of  the  two  wit- 
nesses for  the  appellant  company  was  that 
as  to  the  south  25%  feet  of  lot  7  there  would 
be  no  benefit,  and  that  the  benefits  to  the 
remaining  part  of  lot  7  and  to  lot  9  would  be 
less  In  amount  than  the  assessment.  On 
cross-examination.  In  answer  to  a  question 
whether  he  meant  to  say  lot  No.  9  would  be 
benefited  to  the  extent  of  $375  If  used  only 
for  a  power  house,  Gonroy  answered  that  It 
would,  and  volunteered  also  to  say  that  the 
grading  and  paving  of  the  alley  would  add 
from  $500  to  $1,000  to  the  salable  value  of  lot 
No.  9.  The  court  overruled  the  motion  of  the 
appellant  company  to  strike  from  the  record 
the  remark  of  the  witness  as  to  the  increase 
In  the  salable  valne  of  the  lot  by  reason  of 
the  improvement. 

The  court  also  refused  to  hold  as  correct 
the  following  propositions  of  law: 

"The  court  holds,  as  matter  of  law,  that 
the  true  measure  of  benefits  conferred  by  the 
proposed  Improvement  upon  any  lot  or  parcel 
of  land  objected  for  herein  by  the  Chicago 
Union  Traction  Company,  which  Is  restrict- 
ed by  law  to  use  for  street  railway  uses  and 
purposes  only,  cannot  exceed  the  increase  in 
the  value  of  said  lot  or  parcel  of  land  for  the 
special  uses  to  which  It  is  so  by  law  re- 
stricted. 

"The  court  holds,  as  matter  of  law,  that  the 
true  measure  of  benefits  flowing  from  the  pro- 
posed Improvement  to  each  lot  of  the  property 
objected  for  herein  by  the  Chicago  Union 
Traction  Company,'  and  used  as  location  for 
said  company's  power  plant,  cannot  exceed  the 
increase  in  value  of  such  lot  for  use  as  a  loca- 
tion for  said  power  plant. 

"The  court  holds,  as  a  proposition  of  law, 
that  as  to  any  lot  or  parcel  of  land  objected 
for  herein  by  the  Chicago  Union  Traction 
Company  which  the  evidence  shows  Is  so 
owned  or  held  by  said  company,  that  It  is  re- 
stricted by  law  to  use  for  street  railway  uses 
and  purposes  only,  and  which  the  evidence 
shows  has  been  tor  many  years  last  past  used 
solely  and  necessarily  as  a  location  of  a  power 
plant  to  furnish  power  for  said  company's 


street  railway,  is  now  so  used,  and,  as  far  as 
can  now  be  foreseen,  will  continue  to  be  so 
used  Indefinitely  in  the  future,  the  true  meas- 
ure of  benefits  from  the  bnprovement  here- 
in proposed  cannot  exceed  the  increase  In  the 
value  of  said  lot  or  parcel  of  land  for  such 
use  as  the  location  of  such  power  house." 

It  is  urged  by  counsel  for  the  appellant 
company  that  the  true  measure  of  benefits  for 
all  of  the  lots  is  the  benefit  which  the  improve- 
ment would  confer  upon  the  property  for  spe- 
cial use  for  railway  pmroses,  and  that  it  is 
apparent  from  the  rulings  of  the  court  on  the 
motion  to  strike  out  a  portion  of  the  testimony 
of  the  witness  Conroy,  and  in  refusing  to  hold 
the  said  propositions  of  law  to  be  correct,  that 
the  court  entertained  the  erroneous  view  that 
benefits  to  the  lots  might  be  determined  from 
the  consideration  of  the  effect  of  the  Improve- 
ment to  enhance  the  salable  value  of  the  lots 
or  theh:  value  for  general  purposes,  and  tliat, 
under  the  Influence  of  such  view  of  the  law 
applicable  to  the  case.  It  erred  in  weighing 
and  applying  the  testimony  heard  In  the  case 
and  In  arriving  at  the  Judgment  entered  herein. 

We  have  frequently  declared  it  to  be  the 
general  rule,  the  inquiry  as  to  benefits  is  to 
what  extent  the  market  value  of  the  premises 
will  be  enhanced  by  the  Improvement.  The 
right  of  way  of  a  railroad  is  a  mere  ease- 
ment, not  susceptible  of  being  placed  upon 
the  market  and  sold  for  general  business  pur- 
poses. The  properties  here  Involved  ore  ordi- 
nary city  lots,  platted  for  the  express  pur- 
I)ose  of  being  used  for  business  purposes.  The 
title  In  fee  to  the  lots  Is  in  one  owner  and 
the  leasehold  estate  of  99  years  Is  In  another. 
The  leasehold  estate  Is  for  a  restricted  use 
and  is  enjoyable  only  for  a  limited  time,  and 
the  benefits  of  the  improvement  to  that  es- 
tate may  not,  for  that  reason,  be  properly 
measured  by  the  enhancement  in  value  of  the 
property  by  reason  of  the  improvement  But 
the  Judgment  Is  In  rem  (GIbler  v.  City  of  Mat- 
toon,  167  IlL  18,  47  N.  B.  319),  that  is,  against 
the  property  itself  as  an  entirety  and  In  a 
gross  sum  for  all  the  benefits  which  will  ac- 
crue both  to  the  fee  In  remainder  and  the 
leasehold  estate.  The  benefits  cannot  be  ap- 
portioned against  the  estate  In  fee  in  remainder 
and  against  the  leasehold  estate.  The  adjust- 
ment of  benefits  in  respect'  of  these  different 
interests  in  the  lots  cannot  be  made  In  this 
proceeding  and  a  separate  Judgment  entered 
against  each  estate,  but  the  total  benefits  are 
to  be  ascertained  and  Judgment  confirmed 
therefor  against  the  lots,  respectively,  in  the 
same  manner  as  state  and  county  taxes  are 
levied  and  assessed  against  them.  It  is  usual 
In  leases  for  such  long  periods  as  that  by 
which  appellant  holds  possession  of  these  lots 
to  provide,  by  stipulations  Incorporated  In  the 
lease,  as  to  the  liability  of  the  lessor  or  lessee 
to  make  payment  of  general  taxes,  special  as- 
sessments, etc.  But  with  that  the  courts  have 
no  concern  In  proceedings  for  the  collection  of 
the  general  taxes  or  for  the  confirmation  of 
special  assessments  against  property  for  bene- 
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fits  conferred  tbereon  by  local  improvements 
constructed  by  public  authorities  acting  In  tlielr 
legislative  capacities.  The  court  therefore 
properly  declined  to  hold  that  the  measure  of 
the  Iwnefits  conferred  upon  the  lots  in  ques- 
tion could  not  exceed  the  increase  In  the  value 
of  the  lots  for  the  special  uses  to  be  made 
thereof  by  the  appellant  company  under  the 
terms  of  the  lease  by  which  it  held  the  prop- 
erty. 

A  careful  examination  of  the  opinion  in 
Illinois  Central  Railroad  Ca  v.  City  of  Chi- 
cago, 141  111.  509,  30  N.  E.  103C,  ■will  remove 
tho  impression  of  counsel  that  a  different 
doctrine  was  there  announced.  That  was  a 
proceeding  for  the  confirmation  of  a  special 
assessment  against  a  portion  of  the  right  of 
way  of  the  Illinois  Central  Railroad  Com- 
pany, and  we  held  that  though,  as  a  general 
rule,  benefits  arising  from  a  local  improve- 
ment should  be  determined  by  the  increase 
in  the  market  value  of  the  property  for  any 
use  to  which  it  could  be  properly  devoted, 
under  the  peculiar  circumstances  of  the  case 
the  true  measure  of  benefits  was  the  In- 
creased value  of  the  land  for  its  special  use 
as  a  right  of  way.  The  reason  for  this  ex- 
ception to  the  general  rule  as  to  the  measure 
of  benefits  Is  clearly  to  be  gathered  in  the 
opinion.  It  Is  that  the  right  of  way  so  pro- 
posed to  be  assessed  for  benefits  was  com- 
prised in  a  certain  grant  of  lands  to  the 
state  of  Illinois  from  the  general  govern- 
ment by  the  first  section  of  the  act  of  Con- 
gress of  September  20,  1850  (9  Stat  466), 
which  granted  lands  to  the  state  of  Illinois 
to  aid  in  the  construction  of  the  Illinois  Cen- 
tral Railroad,  and  gave  to  the  state  the  right 
of  way,  of  the  width  of  200  feet,  through 
the  public  lands  for  the  construction  of  a 
railroad,  and  an  act  of  the  General  Assem- 
bly of  the  state  of  niinoia  incorporating  the 
nUnois  Central  Railroad,  section  15  whereof 
granted  a  right  of  way  to  the  said  Illinois 
Central  RailiOAd  Company,  over  and  through 
the  lands  so  granted  to  the  state,  "for  the 
only  and  sole  purpose  of  surveying,  locating, 
constructing,  completing,  altering,  maintain- 
ing and  operating  said  road  and  branches  as 
in  this  act  provided."  And  we  there  said 
(page  514,  141  111.  and  page  1037,  30  N.  K): 
"It  is  thus  plain  that  under  the  act  of  Con- 
gress donating  the  lands  for  the  constructing 
of  a  railroad,  and  the  charter  of  the  railroad 
company,  the  strip  of  land— the  right  o^  way 
—Is  devoted  to  a  certain  specified  purpose,  and 
It  cannot  be  diverted  from  that  purpose. 
The  Illinois  Central  Railroad  Company  owes 
duties  and  obligations  to  the  state  from 
whom  it  accepted  its  charter.  It  is  bound  to 
maintain  and  operate  its  road  and  perform 
the  different  obligations  for  which  it  was 
created.  This  two  hundred  foot  strip  of  land 
the  railroad  holds  and  enjoys  as  its  right  of 
way  and  roadbed,  donated  to  It  for  that  pnr- 
jwse.  Under  its  charter  it  Is  clothed  with 
power  to  nse  this  strip  for  railroad  purposes, 
bnt  toe  no  other  purpose.    •    •    •    Here  Is 


a  particular,  specified  use  fixed  by  law, 
which  it  Is  beyond  the  power  of  the  owner 
to  change.  •  •  *  In  a  proceeding  by  spe- 
cial assessment,  in  no  case  can  the  assess- 
ment exceed  the  benefit  which  will  be  con- 
ferred on  the  property  by  the  construction 
of  the  improvement.  The  benefit  must  be  a 
real,  actual  benefit,  not  one  resting  in  con- 
jecture; and  while  it  was  proper  to  consider 
in  this  case  all  benefits  conferred  upon  the 
defendant's  right  of  way,  for  all  railroad 
purposes,  by  the  construction  of  the  Improve^ 
ment.  It  is  manifest  that  It  would  be  unjust 
to  charge  upon  the  land  benefits  which  might. 
In  the  opinions  of  witnesses,  be  conferred 
on  the  land  should  It  be  devoted  to  other 
purposes,  when  the  railroad  company  Is  pro- 
hibited by  law  from  using  the  land  for  any 
but  railroad  purposes." 

The  land  comprised  in  the  portion  of  the 
right  of  way  of  the  Illinois  Central  Rail- 
road in  that  case  proposed  to  be  assessed  for 
benefits  had  been  set  apart,  through  the  oper- 
ation of  the  enactments  of  the  general  gov- 
ernment and  the  state  of  Illinois,  to  the  re- 
stricted and  limited  purpose  or  use  of  a  right 
of  way.  It  could  not  be  lawfully  used  for 
any  other  purpose,  and  could  not  be  bene- 
fited by  any  Improvement  except  to  the  ex- 
tent its  value  for  that  particular  purpose 
should  be  enhanced  by  the  'improvement. 
The  lots  here  Involved  have  not  been  with- 
drawn by  law  from  any  of  the  uses  to  which 
such  property  may  be  devoted.  The  owner 
of  the  fee  in  the  lots,  as  lessor,  and  the  ap- 
pellant company,  as  lessee,  have  stipulated 
In  the  lease  (evidencing  a  private  transac- 
tion between  them)  that  the  appellant  com- 
pany should  have  the  right  of  occupancy  and 
restricted  and  limited  use  of  the  property  for 
the  period  of  the  lease,  but  they  could  not 
thereby  withdraw  the  lots  from  the  "opera- 
tion of  the  general  statutes  of  the  state,  and 
the  ordinances  of  the  city  In  pursuance  there- 
of, requiring  that  the  property  should,  with 
other  property,  bear  Its  just  proportion  of  the 
burdens  of  constructing  local  Improvements. 
The  evidence  showed  these  lots  to  be  bene- 
fited by  the  grading  and  paving  of  the  alley, 
and  the  court  correctly  confirmed  an  assess- 
ment for  such  benefits,  and  was  not  re- 
quired to  ascertain  and  determine  what  pro- 
portion of  such  benefit  would  be  enjoyed  by 
the  appellant  and  what  proportion  by  the 
owner  of  tho  fee. 

The  holdings  in  Chicago,  Burlington  ft 
Qulncy  Railroad  Co.  v.  City  of  Chicago,  149 
111.  467,  37  N.  B.  78;  Illinois  Central  Railroad 
Co.  V.  Village  of  Lostant,  167  111.  85,  47  N. 
E.  62;  Chicago  &  Northwestern  Railway  Co. 
V.  Town  of  Cicero,  167  III.  48,  41  N.  B.  640; 
and  Illinois  Central  Railroad  Co.  v.  City  of 
Chicago,  169  111.  329,  48  N.  B.  492-cited  by 
counsel  for  the  appellant  company  as  sup- 
porting the  contention  that  the  measure  of 
benefits  arising  from  a  local  Ihiprovement  to 
property  held  for  railroad  purposes  and  uses 
only  is  the  benefit  to  the  property  for  such 
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purposes,  announce  no  sucb  doctrine.  Those 
cases  were  proceedings  to  condemn  the 
rights  of  way  of  Railroad  companies  for  other 
public  uses,  and  the  principle  declared  was 
that  the  measure  of  damages  or  Just  compen- 
sation to  be  awarded  a  railroad  company, 
when  its  right  of  way  is  to  be  condemned 
for  other  public  uses,  is  not  the  marltet  value 
of  the  right  of  way  taken,  but  Is  the  decrease 
in  the  value  of  the  use  of  the  land  for  rail- 
road purposes.  In  condemnation  cases  the 
railroad  whose  right  of  way  Is  taken  Is  en- 
titled to  Just  compensation.  As  sucb  com- 
panies, In  their  right  of  way  holdings,  have 
but  an  easement  In  the  land,  just  compen- 
sation for  the  condemnation  thereof  for  an- 
other public  use  Is  properly  restricted  to  the 
Injury  to  the  easement.  But  the  inquiry  here 
Is  as  to  the  benefit  to  accrue  to  ordinary  city 
lots  owned  In  fee  and  held  by  the  api)ellant 
company  under  a  lease — not  a  mere  easement 
In  the  nature  of  a  right  of  way,  which  may 
not,  under  any  circumstances,  be  sold  or  ap- 
propriated to  any  other  use  than  that  of  a 
right  of  way.  The  general  rule,  therefore, 
became  applicable,  that  the  measure  of  bene- 
fits was  the  enhanced  value  of  the  prop- 
erty by  reason  of  the  construction  of  the  im- 
provement. It  Is  true  the  fee  is  vested  in 
the  West  Chicago  Street  Railroad  Company, 
a  corporation  organized  under  the  laws  of  the 
state  of  Illinois,  and  not  possessed  of  full 
and  mirestrlcted  power  to  acquire  and  hold 
real  estate.  It  bad  lawful  power  to  acquire 
and  hold  sucb  real  estate  as  may  be  neces- 
sary for  the  transaction  of  Its  business,  or  it 
may  lawfully  acquire  the  title  to  real  estate, 
by  legal  proceedings  for  the  collection  of 
debts  due  to  It;  but  we  are  unable  to'see  that 
the  fact  that  it  Is  so  restricted  in  point  of 
power- to  acquire,  hold,  and  possess  real  es- 
tate can  in  any  way  operate  to  change  the 
rule  as  to  the  measure  of  benefits  accruing 
to  these  lots  by  reason  of  the  construction 
of  a  local  Improvement  In  the  absence  of 
proof  on  the  point,  we  are  to  assume  it  ob- 
tained the  fee  title  to  the  lots  lawfully.  It 
owns  the  fee  In  remainder,  and  may  lawfully 
sell  and  dispose  of  the  remainder  to  be  used 
for  general  purposes,  and  thus  receive  the 
benefit  of  the  improvements  In  the  enhanced 
value  of  the  property.  If  It  is  holding  the 
fee  title  to  these  lots  in  violation  of  the  laws 
and  policy  of  the  state,  it  may  nevertheless 
sell  and  dispose  of  the  title  in  fee  In  remain- 
der. There  is  no  provision  of  law  for  the 
forfeiture  of  real  estate  so  held  without  law- 
ful authority.  It  may  lawfully  alien  its  es- 
tate or  Interest  In  the  lots,  or  the  alienation 
thereof  may  be  enforced  on  the  application 
of  the  Attorney  General  or  state's  attorney, 
acting  under  the  authority  of  the  provisions 
of  section  5  of  chapter  32,  entitled  "Corpo- 
rations" (Hurd's  Bev.  St.  1899,  p.  435),  for  an 
order  of  the  court,  pursuant  to  the  further 
provisions  of  said  section  5,  directing  sale 
thereof  to  be  made.  The  proceeds  of  such 
enforced  sale,  less  the  costs  and  fees  of  the 


proceeding,  shall,  so  the  statute  provides,  be 
paid  over  to  the  corporation.  If  a  local  im- 
provement adds  to  the  salable  value  of  the 
property  so  held  by  *  corporation,  it  would 
at  private  sale  or  at  such  enforced  sale  pro- 
duce a  correspondingly  better  price,  and  the 
benefit  of  sucb  enhancement  of  the  price 
would  accrue  to  the  corporation.  Hence,  If 
the  paving  and  grading  of  the  alley  will  in- 
crease the  market  value  of  the  lots,  the  es- 
tate therein  will  be  benefited  correspondingly, 
and  such  increase  In  value  Is  the  proper  meas- 
ure of  the  benefit  of  the  Improvement  to  the 
property,  the  judgment  being  in  rem  and 
against  every  Interest  and  estate  in  the  lots. 
The  Judgment  Is  afiirmed.  Judgment  af- 
firmed. ' 


(204  ni.  576) 
GAYLOBD  T.   SANITARY  DIST.  OF  CHI- 
CAGO et  al. 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

EMINENT  DOMAIN— PUBLIC  USE— WHAT  CON- 
STITUTES—PUBLIC AND  PRIVATE  USE— PUB- 
LIC GRISTMILLS-OTHER  PUBLIC  MILLS-CON- 
STITUTIONAL LAW. 

1.  To  constitute  a  public  use,  something  more 
than  a  mere  benefit  to  the  public  must  flow 
from  the  contemplated  improvement;  and  the 
public  must  be  to  some  extent  entitled  to  use 
or  enjoy  the  property,  not  as  a  mere  favor,  or 
by  permission  of  the  owner,  but  by  right. 

2.  Private  property  cannot  be  condemned  for 
a  public  and  a  private  use. 

3.  Act  approved  March  2,  1872  (Rev.  St.  1874, 
p.  701,  c.  92),  entitled  "An  act  in  regard  to 
mills  and  millers,"  in  so  far  as  it  attempts  to 
authorize  the  condemnRtion  of  private  property 
for  the  purpose  of  public  mills  or  machinery, 
other  than  public  fpistmilis,  is  violative  of  the 
constitutional  provision  that  private  property 
shall  not  be  talcen  or  damaged  for  public  use 
without  compensation. 

4.  The  constitutional  provision  that  private 
property  shall  not  be  taken  or  damaged  for  pub- 
lic use  without  just  compensation  means  that 
private  property  shall  be  taken  for  no  other 
than  a  public  use,  and  then  only  upon  the  pay- 
ment of  just  compensation. 

Appeal  from  Circuit  Oonrt,  Will  County, 
R.  W.  Hilscher,  Judge. 

Petition  by  Robert  Gaylord,  under  the  emi- 
nent domain  law,  against  the  sanitary  dis- 
trict of  Chicago  and  others.  Petition  dis- 
missed, and  petitioner  appeals.    Affirmed. 

Charles  A.  Mniiroe  (Thomas  A.  Moran,  of 
counsel),  for  appellant    John  P.  Wilson  and 

Henry  S.  Robbins,  for  appellees. 

« 

WILKIN,  J.  Appellant  filed  hia  petition 
In  the  circuit  court  of  Will  county,  in  con- 
formity with  the  eminent  domalp  law  of  this 
state,  against  appellee  and  others,  alleging 
that  "be  is  the  owner  of  the  bed  and  banks 
of  the  Des  Plaines  river,  in  sections  20  and 
21,  township  3o  north,  range  10  east  of  the 
third  principal  meridian,  from  the  south  line 
of  section  16  to  the  west  line  of  section  20: 
that  he  is  about  to  build  a  public  gristmill, 
and  also  construct  other  machinery,  as  wel. 
as  also  the  Improvement  of  the  navigation  of 
the  Des  Plaines  river  at  a  point  on  said  land 
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described  as  follows  {here  follows  descrip- 
tion]; that  In  order  to  construct,  operate,  and 
equip  said  public  gristmill  and  otber  public 
machlnory,  and  also  the  Improvement  of  the 
navigation  of  the  Des  Plaines  river,  It  is 
necessary  to  take  and  injure  private  property 
without  the  owner's  consent;  that  the  i>ar- 
ties  with  whom  petitioner  is  unable  to  agree 
as  to  their  Just  compensation  are  the  Atchi- 
son, Xopeka  &  Santa  F6  Railroad  Company 
•  •  ♦  and  the  sanitary  district  of  Chi- 
cago." Then  follows  a  description  of  a  par- 
ticular piece  of  land  in  which  the  sanitary 
district  has  an  interest,  with  the  prayer  that 
a  Jury  be  impaneled  to  assess  the  damages 
in  pursuance  of  the  provisions  of  "An  act  in 
regard  to  mills  end  millers,"  etc.,  approved 
March  2,  1872,  and  in  force  July  1,  1872. 
Rev.  St  1874,  p.  701,  e.  92. 

Petitioner  was  able  to  agree  with  all  the 
defendants  as  to  their  Just  compensation,  ex- 
cept the  sanitary  district  of  Chicago,  which 
appeared  in  the  circuit  court  and  entered  its 
motion  to  dismiss  the  petition:  "First,  be- 
cause this  statute  is  unconstitutional,  in  that 
it  attempts  to  authorize  the  taking  of  private 
property  vrithout  the  owner's  consent  for  a 
private,  and  not  a  public,  use;  second,  be- 
cause petitioner  seeks  by  this  proceeding  to 
acquire  the  property  for  a  private  use,  and 
his  claim  that  he  desires  to  equip  and  oper- 
ate a  public  gristmill  is  a  mere  subterfuge, 
under  which  he  seeks  to  acquire  the  property 
for  the  mere  private  purposes  of  developing 
an  extensive  water  power;  third,  because  the 
property  sought  to  be  taken  had  been  ac- 
quired and  was  used  by  appellee  for  the  pur- 
pose of  carrying  off  the  sewerage  of  Chicago, 
and,  being  thus  already  devoted  to  a  public 
use,  could  not  be  taken  by  appellant  under 
this  statute,  which  contemplates  only  the 
taking  of  private  property."  Evidence  was 
heard  in  support  of  and  against  the  motion, 
and  an  order  entered  sustaining  the  same,  to 
reverse  which  appellant  prosecutes  this  ap- 
peal. 

Section  1  of  the  statute  under  which  appel- 
lant claims  the  right  to  condemn  the  prc^ 
erty  of  appellee  provides  as  follows:  "When 
any  person  or  persons  owning  laud  on  one  or 
both  sides  of  any  stream  or  water-course, 
any  part  of  the  bed  of  which  belongs  to  such 
person  or  persons,  shall  desire  to  build  or 
repair  any  public  grist  mill,  saw  mill  or  other 
public  mill  or  machinery,  or  to  erect,  repair 
or  increase  in  height  any  dam  across  such 
stream  or  water-course,  to  supply  water  for 
any  such  mill  or  machinery,  or  to  Improve 
the  navigation  of  any  such  stream  or  water- 
course for  tbe  use  of  such  mill  or  machinery, 
and  it  shall  be  necessary  to  take  or  injure 
private  property  without  the  owner's  con- 
sent, and  the  compensation  therefor  cannot 
l>e  agreed  upon  by  tbe  parties  interested,  it 
sliali  be  lawful  for  tbe  person  or  persons  de- 
siring to  build  or  repair  such  mill  or  machin- 
ery, or  to  erect,  repair  or  increase  the  height 
of  any  such  dam,  to  cause  the  damage  or  com- 


pensation to  be  paid  to  the  owner  or  other 
person  Interested  in  the  property  to  be  taken 
or  Injured,  to  be  ascertained  in  the  manner 
provided  by  law  for  the  taking  or  damaging 
of  private  property  for  public  use:  provided," 
etc.  Other  sections  provide  that  no  dam  shall 
be  erected  to  the  injury  of  any  mill  lawfully 
existing  on  the  same  stream,  nor  to  the  in- 
Jury  of  the  health  of  the  neighborhood,  and 
the  right  to  the  Judgment  of  condemnation 
shall  be  availed  of  within  a  certain  time; 
otherwise  to  revert,  etc.  Section  6  prescribes 
the  duty  of  the  owner  or  occupier  of  every 
public  gristmill  within  the  state,  requires 
liim  to  grind  the  grain  brought  to  his  mill  in 
due  turn,  and  authorizes  him  b)  take  certain 
tolls  for  different  kinds  of  grain.  The  next 
section  attaches  a  penalty  for  his  failure  to 
promptly  and  punctually  attend  to  the  duties 
imposed.  Section  8  makes  him  accountable 
for  the  safe-keeping  of  grain  received  in  his 
mill  for  the  purpose  of  being  ground,  and 
section  9  imposes  a  penalty  for  taking  Illegal 
tolls.  Section  11  relates  to  dams  erected 
across  any  river  or  water  course  in  this  state 
under  the  authority  of  any  law  of  this  state, 
and  has  no  application  to  this  case. 

This  class  of  statutes  has  been  in  force  In 
this  and  many  other  states  of  the  Union 
from  a  very  early  day— in  Illinois  and  several 
others  while  yet  under  territorial  organiza- 
tion—and are  generally  known  as  "mill  acts." 
They  were  manifestly  passed  at  a  time  when 
water  power  was  practically  the  only  means 
of  running  such  mills,  and  which,  in  the 
then  existing  condition  of  society,  were  a 
public  necessity.  As  was  to  be  expected, 
In  view  of  the  demands  for  mills  to  grind 
grain  for  food  and  to  saw  timber  Into  build- 
ing material  for  the  erection  of  houses,  as 
well  as  of  the  fact  that  land  bad  little  or 
no  market  value,  these  laws  were  enforced 
and  acquiesced  in  for  a  great  many  years, 
until  valuable  rights  had  been  acquired  im- 
der  them.  Those  of  Illinois,  found  in  laws 
1819,  p.  264  (Rev.  Code  1827,  p.  297;  Rev.  Laws 
1833,  p.  449),  were  each  limited  to  water 
gristmills  and  sawmills,  except  that  of  1819, 
which  was  confined  to  gristmills.  They  were 
never  called  In  question,  so  far  as  we  are 
advised,  and  certainly  not  in  this  court  The 
later  statutes  in  other  states  like  the  act  un- 
der which  this  proceeding  is  brought  have 
attempted  to  extend  the  power  to  other  than 
public  gristmills,  authorizing  the  taking  or 
damaging  of  private  property  for  the  erection 
and  operation  of  mills  generally;  our  statute, 
as  will  appear  from  the  first  section  quoted 
above,  extending  to  "other  public  mill  or 
machinery,"  and  "to  Improve  the  navigation 
of  any  such  stream  or  water-course  for  the 
use  of  such  mill  or  machinery."  When  mill 
acts  came  to  be  questioned,  many  considera- 
tions conspired  to  influence  the  courts  to  be 
Inclined  to  sustain  them,  and  hence  decisions 
are  to  be  found  placing  their  validity  upon 
various  grounds.  In  every  instance,  so  tar 
as  we  are  advised,  acts  providing  for  cou- 
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demnatlou  proceedings  for  the  benefit  of  pub- 
lic gristmlllB  have  been  upheld  upon  the 
ground  that  taking  private  property  for  that 
purpose  Is  for  a  public  use,  and  not  for  a 
mere  individual  purpose;  and  some  of  the 
ablest  courts  of  last  resort  have  sustained 
laws  authorizing  the  taking  or  damaging  of 
land  for  water  power  for  running  mills,  and 
factories  generally,  by  water  power.  See 
cases  cited  in  note  to  section  180  of  Lewis 
on  Eminent  Domain,  where  the  author  says: 
"The  constitutionality  of  acts  for  this  pur- 
pose has  been  seriously  questioned,  but  never- 
theless upheld  either  on  the  ^ound  of  au- 
thority, or  on  long  and  general  acquiescence 
and  usage,  in  Iowa,  Kansas,  Maine,  Minne- 
sota, Nebraska,  and  Wisconsin.  On  the  other 
hand,  such  acts  have  been  held  to  be  uncon- 
stitutional, as  authorizing  the  taking  of  pri- 
vate property  for  private  use,  except  In  the 
case  of  public  mills,  in  the  states  of  Alabama, 
Georgia,  Michigan,  New  York,  Vermont,  and 
West  Virginia." 

The  Supreme  Court  of  the  state  of  Mas- 
sachusetts, and  other  courts,  and  the  Su- 
preme Court  of  the  United  States,  have  sus- 
tained acts  which  gave  the  right  to  have 
the  damages  assessed  for  overflowing  the 
lands  of  another  by  the  erection  of  dams  for 
operating  mllla  and  other  machinery,  not 
upon  the  right  of  eminent  domain,  but  on  the 
theory  that  the  statutes  do  not  authorize  the 
taking  or  damaging  of  private  property  at  all; 
that  is,  that  "It  Is  not  a  right  to  take  and 
use  the  land  of  the  proprietor  above  against 
his  will,  but  it  is  an  authority  to  use  bis  own 
land  and  water  privilege  to  his  own  ad- 
vantage and  for  the  benefit  of  the  com- 
munity"; that  It  is  "a  provision  by  law  for 
regulating  the  rights  of  proprietors  on  one 
and  the  same  stream,  from  its  rise  to  its 
outlet,  in  a  manner  best  calculated,  on  the 
whole  to  promote  and  secure  their  common 
rights  In  it."  Bates  v.  Weymouth  Iron  Co., 
8  Cush.  548,  approved  and  adopted  In  Head 
V.  Amoskeag  Mfg.  Co.,  113  U.  S.  9,  5  Sup. 
Ot  441,  28  L.  Ed.  889.  These  and  other 
cases  also  seem  to  proceed  upon  the  idea 
that  that  which  Is  a  public  benefit  amounts 
to  a  public  use. 

As  already  said,  the  validity  of  our  present 
statute,  in  so  far  as  it  extends  the  right  of 
condemnation  to  sawmills  or  other  public  mills 
or  machinery,  or  to  Improve  the  navigation 
of  any  stream  or  water  course  on  which  the 
same  may  be  situated,  "for  the  use  of  such 
mill  or  machinery,"  has  never  been  passed 
upon  by  this  court;  and  it  seems  clear  that. 
In  view  of  the  language  of  the  statute,  the 
Constitution  of  this  state,  and  the  holdings 
of  this  court  as  to  what  Is  a  public  use,  with- 
in the  meaning  of  the  Constitution,  and  what 
a  taking  or  damaging  of  private  property, 
there  Is  no  escape  from  the  conclusion  that 
It  must  be  held  unconstitutional  and  void. 
In  reaching  this  conclusion  it  is  not  neces- 
sary to  dissent  from  the  views  of  the  Su- 
preme Court  of  the  United  States  and  other 


courts  holding  a  simllur  doctrine,  for  the  reas- 
on that  our  statute  is  In  no  sense  confined  to 
the  ascertainment  of  damages  or  Just  com- 
pensation for  overflowing  the  lands  of  an- 
other, but  authorizes  the  proceeding  when- 
ever "it  shall  be  necessary  to  take  or  injure 
private  property  without  the  owner's  con- 
sent, and  the  compensation  therefor  cannot 
be  agreed  upon  by  the  parties  interested." 
The  necessity  may  or  may  not  arise  from 
the  flowage  of  the  lands  of  another.  More- 
over, it,  by  express  terms,  authorizes  the 
owner,  etc.,  "to  take  or  injure  private  prop- 
erty," and  allows  the  assessment  of  damages 
or  compensation  to  be  paid  to  the  owner  or 
other  person  interested  in  the  property  "to 
be  taken  or  Injured  to  be  ascertained," 
etc.  In  other  words.  It  is  a  statute  authoriz- 
ing the  taking  or  injuring  of  private  prop- 
erty under  the  right  of  eminent  domain. 
If  It  were  otlierwise,  there  could  be  no  ques- 
tion, under  our  decisions,  and  in  fact  under 
the  decisions  of  all  the  courts.  Including  the 
Supreme  Court  of  the  United  States,  that 
the  right  which  appellant  seeks  to  enforce 
by  his  petition— that  Is,  to  overflow  appellee's 
lands— would  amount  to  taking  Its  property. 
Nevins  v.  aty  of  Peoria,  41  111.  502,  89  Am. 
Dec.  392;  RIgney  v.  City  of  Chicago,  102  111. 
64.  I.iewis,  In  his  work  on  Eminent  Domain 
(2d  Ed.)  S  183,  says:  "There  can  be  no  ques- 
tion, it  seems  to  us,  but  that  the  flooding 
of  land  by  a  miUdam  is  a  taking.  It  in- 
terferes with  the  right  to  have  the  water  of 
the  stream  flow  off  in  Its  accustomed  man- 
ner, and  excludes  the  owner  from  the  use 
and  enjoyment  of  so  much  of  the  land  as  is 
covered  by  water,  and  may  greatly  deterio- 
rate that  which  is  not  flooded.  This  has  been 
expressly  held  to  be  a  taking  by  the  Supreme 
Court  of  the  United  States  and  by  almost 
every  court  In  the  Union"— citing  Pumpelly 
V.  Green  Bay  Co.,  13  Wall.  166,  20  L.  Ed. 
557.  At  section  67  he  further  says:  "Where 
works  are  constructed  below  the  land  of  a 
proprietor,  such  as  a  bridge  or  dam  or  altera- 
tion of  the  channel,  which  causes  the  water 
to  set  back  and  overflow  the  land  of  such 
proprietor,  there  Is  a  violation  of  such  right, 
and  If  the  works  are  authorized  by  law  there 
Is  a  taking,  for  which  compensation  must 
be  made"— citing  cases  from  almost  all  the 
states. 

It  Is  also  the  settled  doctrine  of  this  court 
that,  to  constitute  a  public  use,  something 
more  than  a  mere  benefit  to  the  public  must 
flow  from  the  contemplated  Improvement. 
The  public  must  be  to  some  extent  entitled  to 
use  or  enjoy  the  property,  not  as  a  mere  fa- 
vor or  by  permission  of  the  owner,  but  by 
right  Chicago  &  Eastern  Illinois  Railroad 
Co.  V.  WUtse,  IIG  111.  449.  6  N.  E.  49:  Shell 
V.  German  Coal  Co.,  118  111.  427.  10  N.  E. 
199,  59  Am,  Rep.  379;  Chicago  Dock  Co.  v. 
Garrity,  115  111.  155,  3  N.  B.  448;  MUlett  v. 
People,  117  111.  294,  7  N.  B.  631,  67  Am.  Rep. 
869.  It  may  be  doubted  whether  the  legis- 
lature, In  fact,  intended  to  e3(tend  the  rl^ht 
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of  eminent  domain  to  other  than  public 
Kristmllls.  It  carefully  defines  sach  mills, 
and  prescribes  the  duties  of  the  proprietors 
thereof,  and  the  rights  of  the  public,  mak- 
ing no  ipention  whatever  as  to  what  is 
meant  by  the  expression,  "other  public  mill 
or  machinery."  What  is  a  public  mill? 
What  is  a  public  macWnery?  We  find  noth- 
ing in  the  statute  or  elsewhere  answering 
these  inquiries,  nor  is  there  anything  In  pe- 
titioner's petition  Indicating  what  kind  of 
"other  public  macliinery"  he  is  about  to 
build.  It  is  apparent  that  he  does  not  seek 
merely  to  establish  the  right  to  build  a  public 
gristmill,  but,  as  shown  by  his  petition,  bis 
purpose  was  and  is  to  take  or  injure  the 
property  of  appellee  for  the  purposes  of 
other  mills  or  machinery.  The  evidence 
wlilch  was  heard  by  the  court  below  fully 
JuBtifles  the  conclusion  that  for  all  the  pur- 
poses of  a  public  gristmill  bia  own  property 
aflTords  ample  facilities  for  the  production  of 
more  power  than  could  be  practicably  used 
for  a  gristmill.  Moreover, '  if  the  taking  of 
private  property  for  other  public  mills  or 
machinery  is  not  for  a  public  use,  it  must  be 
conceded,  at  most,  that  he  seeks  to  condemn 
private  property  for  a  public  and  a  private 
use,  whicb  the  law  will  not  permit  him  to 
do.  Chicago  &  Northwestern  Hallway  Co.  v. 
Gait,  133  111.  657,  23  N.  E.  425,  24  N.  E.  674. 
In  1  Lewis  on  Eminent  Domain  (2d  Ed.)  { 
206,  note  33,  it  is  said:  "Thus,  under  an  act 
for  the  erection  of  gristmills,  an  order  of  the 
court  condemning  land  for  a  gristmill,  saw- 
mill, and  paper  mill  is  void"— citing  authori- 
ties. Our  statute  does  not  authorize  a  con- 
demnation proceeding  for  the  Improvement 
of  the  navigation  of  a  stream  generally,  as 
counsel  seem  to  argue,  but  only  "for  the  use 
of  such  mill  or  machinery."  Hence,  if  the 
object  is  to  improve  the  navigation  of  the 
Des  Plaines  river  for  the  use  of  public  mills 
or  machinery  other  than  public  gristmills, 
the  Improvement  of  the  navigation  is  no  less 
a  taking  of  private  property  for  private  use 
than  the  erection  of  "other  public  mills  or 
machinery."  If  the  petitioner  can  maintain 
this  petition,  he  can  undoubtedly  establish 
and  operate,  by  the  water  power  acquired, 
every  species  of  machinery,  and  establish 
any  kind  of  manufactories,  or  he  may  trans- 
mit and  sell  the  power  wherever  he  can  find 
a  market  for  It.  This  would  certainly  be 
carrying  the  right  of  eminent  domain  to  an 
alarming  and  dangerous  extent. 

Passing  upon  the  validity  of  an  act  of  the 
state  of  Michigan,  enacted  In  1865,  not  mate- 
rially different  from  the  Illinois  statute  of 
1872,  the  Supreme  Court  of  that  state,  in 
Ryerson  v.  Brown,  35  Mich.  333,  24  Am.  Rep. 
564,  said  (Mr.  Chief  Justice  Cooley  rendering 
the  opinion):  "Unlike  the  act  of  1824,  the 
act  of  1865  [Laws  1866,  p.  651,  No.  304]  clear- 
ly appears  to  contemplate  other  mills  than 
those  for  the  grinding  of  grain.  The  title  of 
the  act  would  indicate  a  purpose  to  give  ev- 
ery species  of  manufacture  which  could  prof- 


itably be  carried  on  by  means  of  water  pow- 
er the  benefits  of  its  provisions.  •  *  •  If 
the  act  were  limited  In  its  scope  to  manufac- 
tories which  are  of  public  necessity,  as  grist- 
mills are  In  a  new  country  not  yet  pene- 
trated by  railroads,  the  question  would  be 
somewhat  different  from  what  It  is  now. 
But  even  in  such  case  it  would  be  essential 
that  the  statute  should  require  the  use  to 
be  public  in  fact— in  other  words,  that  It 
should  contain  provisions  entitling  the  pub- 
lic to  accommodations.  A  flouring  mill  in 
this  state  may  grind  exclusively  the  wheat  of 
Wisconsin,  and  sell  the  product  exclusively 
in  Europe;  and  It  Is  manifest  that  in  such  a 
case  the  proprietor  can  have  no  valid  claim 
to  the  interposition  of  the  law  to  compel  his 
neighbor  to  sell  a  business  site  to  him,  any 
more  than  could  the  manufacturer  of  shoes 
or  the  retailer  of  groceries.  »  •  •  The 
statute  appears  to  have  been  drawn  with  stu- 
dious care  to  avoid  any  requirement  that  the 
person  availing  himself  of  its  provisions 
shall  consult  any  Interest  except  his  own, 
i  and  it  therefore  seems  perfectly  manifest 
that,  when  a  public  use  is  spoken  of  in  this 
statute,  nothing  further  la  intended  tlian 
that  the  use  shall  be  one  that.  In  the  opinion 
of  the  conimlssion  or  Jury,  will  in  some  man- 
i  ner  advance  the  public  Interest.  But  Ind- 
]  dentally  every  lawful  business  does  this.  Un- 
I  doubtedly  there  may  arise  circumstances  un- 
j  der  which  it  would  be  convenient  If  a  power 


I  to  condemn  lands  for  mill  purposes  might  be 
exercised,  but  they  are  so  rare  that  a  stretch 
of  governmental  power  In  order  to  provide 
for  them  would  be  more  harmful  than  benefi- 
cial." This  reasoning  is  peculiarly  applica- 
ble to  our  statute  and  this  case.  The  Michi- 
gan statute  was  In  that  decision  held  uncon- 
stitutional, and  the  proceeding  dismissed. 
To  the  same  effect  are  Loughbridge  v.  Har- 
ris, 42  Ga.  500;  Tyler  v.  Beecher,  44  Vt  648; 
Sadler  v.  Langham,  34  Ala.  311;  and  Mc- 
CuUey  V.  Cunningham,  96  Ala.  583,  11  South. 
604. 

In  Harding  v.  Goodlett,  3  Yerg.  41,  24  Am. 
Dec.  546,  the  petitioners  sought  to  condemn 
land  for  a  gristmill,  sawmill,  and  paper  mill 
under  a  statute  of  that  state  giving  the  right 
of  eminent  domain  to  one  desiring  to  erect  a 
water  gristmill.  The  Supreme  Court  sus- 
tained the  statute  on  the  ground  that  a  grist- 
mill is  a  public  mill,  and  the  miller  a  public 
servant,  under  the  statutes  of  Tennessee,  but 
denied  the  petition,  and  in  its  opinion  used 
the  following  language:  "The  petitioners  say 
they  are  desirous  to  build  a  gristmill,  sawmill, 
and  paper  mill.  •  •  •  The  sawmill  and 
paper  mill  have  no  public  character.  The 
erection  of  these  mills  would  be  wholly  for 
the  private  use  of  these  petitioners.  To  take 
Harding's  land  for  such  use  would  be  uncon- 
Btitutional.  The  act  of  1777  (chapter  23)  con- 
templates no  such  violation  of  the  rights  of 
one  man  for  the  private  benefit  of  another. 
Had  the  application  been  confined  to  the 
sawmill  and  paper  mill,  no  one  could  for  a 
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moment  hesitate  In  rejecting  It  Does  the 
Introduction  of  the  gristmill,  thereby  asking 
the  land  for  these  complicated  purposes,  alter 
the  case?  In  my  opinion,  the  application  Is 
entitled  to  no  more  favor  lian  if  nothing  were 
said  about  the  gristmill.  If  an  application 
of  this  sort  were  granted,  a  like  application 
for  the  erection  of  Ironworks,  or  any  other 
establishment  requiring  water  power,  might 
be  made,  and  would  be  entitled  to  equal  fa- 
vor, provided  the  applicant,  as  a  pretext, 
were  to  associate  a  gristmill  with  his  other 
works.  Thus  the  gristmill,  the  only  thing 
mentioned  In  the  act  of  assembly  as  having 
any  claim  to  be  of  a  public  character,  would 
be  made  the  subterfuge  for  vesting  in  one 
citizen  the  land  of  another,  and  of  giving  to 
the  whole  establishment,  of  which  it  would 
be  but  an  Inconsiderable  appendage,  the  high 
appellation  of  a  public  mill.  This  wotdd  be 
mocking  the  citizen,  who  would  thus  be  de- 
spoiled of  his  land  to  enrich  another.  It 
would  be  holding  out  the  Idea  that  his  land 
was  taken  for  a  public  use,  and  that  the  pub- 
lic exigencies  required  it,  when  in  fact  this 
was  only  used  as  a  pretext  for  obtaining  the 
land  for  private  emolument" 

We  are  clearly  of  the  opinion  that  In  so 
far  as  the  statute  of  1872  attempts  to  au- 
thorize the  condemnation  of  private  property 
for  the  purposes  of  public  mills  or  machin- 
ery other  than  public  gristmills,  it  is  viola- 
tlve  of  that  provision  of  our  Constitution 
which  declares  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  with- 
out just  compensation,  the  meaning  of  which 
is  that  private  property  shall  be  taken  for  no 
other  than  a  public  use,  and  then  only  upon 
the  payment  of  Just  compensation,  and  that 
on  that  ground  alone  the  circuit  court  would 
have  been  justified  In  sustaining  the  motion 
to  dismiss  appellant's  petition.  Without  ref- 
erence, therefore,  to  other  questions  raised 
and  discussed  in  the  argument  of  counsel,  the 
order  and  judgment  of  the  circuit  court  of 
Will  county  will  be  affirmed.  Judgment  af- 
firmed. 


(204  III.  384) 

ENGLAND  et  al,  r.  FAWBUSH. 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

WILLS-UNDUE  INPLUBNCB-BVIDENCK-SUP- 
PICIENCY— INEQUALITY  OP  DISTRIBUTION- 
INSTRUCTIONS  —  PROMINENCE  OP  SINGLE 
PACT— HARMLESS  ERROR. 

1.  Where  a  will  is  written  or  procured  to  be 
written  by  a  person  largely  benefited  by  it 
proof  must  fully  satisfy  the  court  that  the  tes- 
tator was  not  imposed  on,  but  knew  what  he 
was  doing,  and  what  disposition  he  was  making 
of  his  property,  when  he  made  his  will. 

2.  The  active  agency  of  the  beneficiary  of  a 
will  in  procuring  it  to  be  drawn,  in  the  absence 
of  those  who  have  at  least  equal  claims  upon 
the  justice  of  the  testator,  where  the  testator 
is  enfeebled  by  old  age  and  disease,  is  a  cir- 
cumstance which  indicates  the  probable  exer- 
cise of  undue  influence. 

S.  Evidence  in  a  proceeding  to  set  aside  a  will 
examined,  and  held  that  a  reversal  was  not  war- 
ranted on  the  ground  that  there  was  no  evi- 


dence before  the  jury  authorizing  it  to  pass  on 
the  question  of  undue  influence. 

4.  While  inequality  in  the  distribution  of 
property  is  not  of  itself  conclusive  evidence  of 
undue  influence,  yet  it  may  be  considered  as  a 
circumstance  tending  to  establish  undue  in- 
fluence, in  connection  with  all  the  other  facts 
and  circumstances  in  the  case. 

6.  If  testator  at  the  time  of  executing  a  will 
was  feeble  in  body  and  mind,  from  sickness,  old 
age,  or  otherwise,  and  while  in  this  condition 
his  son  unduly  influenced  him  to  make  the  will, 
and  at  the  time  testator  was  not  a  free  agent, 
but  was  under  the  undue  influence  of  the  son, 
the  will  was  invalid. 

6.  Where  one  instruction  deals  with  an  in- 
equality in  the  distribution  of  property  by  a 
will  sought  to  be  set  aside,  and  another  with 
undue  influence,  and  others  refer  to  other  cir- 
cumstances, no  separate  instruction  is  to  be 
deemed  erroneous,  as  singling  out  and  giving  un- 
due prominence  to  one  set  of  facts. 

7.  When  undue  influence  is  alleged,  the  real 
inquiry  is,  did  the  testator  make  and  execute 
the  alleged  will,  in  all  its  provisions,  of  his  own 
free  will  and  volition,  so  that  it  now  expresses 
his  own  wishes  and  intentions,  or  was  tne  tes- 
tator constrained  or  induced,  through  the  undue 
influence,  restraint,  coercion,  or  improper  con- 
duct of  others,  to  art  contrary  to  his  own  de- 
sires and  intentions  as  regards  the  disposition  of 
his  property,  or  any  part  of  it? 

8.  An  instruction  on  undue  influence  in  the 
making  of  a  will  was  not  erroneous  for  refer- 
ring to  the  improper  conduct  of  "others,"  on  the 
ground  that  there  was  no  evidence  of  sach  eon- 
duct  by  any  person  other  than  testator's  son,  in 
view  of  evidence  that  the  scrivener  permitted 
the  son  to  correct  testator  as  to  the  provisions 
of  the  will,  and  allowed  the  son  to  write  the 
will  and  compare  copies,  and  some  evidence 
that  though  the  testator  referred  generally  to 
heirs,  the  will  was  drawn  to  exclude  a  grand- 
child. 

9.  The  court  Instructed  that  if,  at  the  time  of 
the  execution  of  the  purported  will,  testator  was 
so  diseased  mentally  that  he  was  incapable  of 
acting  rationally  in  the  ordinary  affairs  of  life, 
and  of  intelligentiy  comprehending  the  disposi- 
tion he  was  making  of  his  property,  then  they 
should  find  that  the  writing  produced  is  not  the 
will  of  deceased.  BeHd,  that  any  error  must  be 
deemed  harmless,  in  view  of  otiier  Instructions 
laying  down  the  correct  rule,  that  the  testator 
has  testamentary  capacity  if,  at  the  time  of' 
making  the  instrument  purporting  to  be  his 
will,  he  has  such  mind  and  memory  as  enable 
him  to  understand  the  particular  business  in 
wtiich  he  is  then  engaged,  and  in  view  of  the 
fact  that  an  instruction  similar  to  the  one  al- 
leged to  be  erroneous  was  given  by  request  of 
the  party  complaining. 

10.  It  is  not  error  to  refuse  instructions,  the 
substance  of  which  is  embodied  in  those  already 
given. 

Error  to   Circuit  Court   Menard   County;. 
Thomas  Mehan,  Judge. 

Bill  by  Mattie  Fawbush  against  Perry  Jo- 
seph England  and  others.    From  a  decree  for- 
plaintlff,  defendants  bring  error.    Affirmed. 

This  Is  a  bill  filed  in  the  circnit  court  of 
Menard  county  on  the  18th  day  of  June,  1902, 
by  the  defendant  In  error,  Mattie  S.  Faw- 
bush, against  the  plaintiffs  in  error.  Perry 
Joseph  England,  Maranda  Miller,  Mary  She- 
neman,  and  Perry  Joseph  England,  executor 
of  the  last  will  of  Jesse  England,  deceased, 
for  the  purpose  of  setting  aside  the  last  will 
and  testament  of  said  Jesse  England.  The 
bill  alleged  that  the  testator  was  of  unsound 
mind  and  memory  when  the  wUl  was  made, . 
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and  wag  under  the  improper  restraint  and 
undue  Influence  of  his  son  Perry  Joseph  Eng- 
land, one  of  the  plaintiffs  in  error,  and  seeks 
to  set  aside  the  probate  of  the  will  upon  the 
two  grounds  thus  alleged— of  unsoundness 
of  mind  and  memory,  and  the  exercise  of 
undue  influence.  The  bill  further  alleges 
that  Jesse  England,  in  his  lifetime,  and  on 
January  9,  1902,  executed  a  paper  purport- 
ing to  be  Ills  will,  and  on  January  12,  1902, 
died  testate,  leaving  defendant  in  error  Mat- 
tie  S.  Fawbush,  his  granddaughter,  and  his 
daughters,  Mary  Sheneman,  Maranda  Miller, 
and  his  son  Perry  Joseph  England,  plaintifTs 
In  error,  and  his  son  Paren  England,  since 
deceased,  his  only  heirs  at  law;  that  the 
will  was  on  February  21,  1902,  probated  by 
the  county  court  of  Menard  county,  and  let- 
ters testamentary  were  granted  to  Perry  Jo- 
seph England  as  executor;  that  the  deceased 
owned  at  the  time  of  his  death  real  estate 
of  the  value  of  about  |50,000;  that  he  was 
at  the  time  of  executing  bis  will  87  years 
old,  and  suffering  from  a  mortal  illness.  The 
bill  was  answered  by  Maranda  Miller,  Maiy 
Sheneman,  Perry  Joseph  England,  and  Perry 
Joseph  England,  executor,  admitting  all  the 
allegations  of  the  bill,  except  those  to  the 
effect  that  the  testator  was  not  of  sound 
mind  and  memory,  and  had  been  Induced 
to  make  his  will  by  undue  influence,  the  lat- 
ter allegations  being  dented.  The  case  was 
tried  before  the  court  and  a  Jury,  and  the 
jury  returned  a  verdict  finding  that  the  writ- 
ing read  In  evidence,  purporting  to  be  the 
last  will  and  testament  of  Jesse  England, 
deceased,  was  not  the  last  will  and  testa- 
ment of  the  said  Jesse  England.  Motions  to 
set  aside  the  verdict  and  for  a  new  trial  were 
overruled,  to  which  the  defendants  below 
took  an  exception.  Thereupon,  on  Novem- 
ber 1,  1902,  a  decree  was  entered  setting  the 
will  aside,  to  which  decree  defendants  below 
took  exception.  Jesse  England,  the  testator, 
at  the  time  of  his  death  was  a  farmer,  resid- 
ing on  bis  farm  of  about  339  acres,  valued 
at  $32,950.  His  death  on  January  12,  1002, 
took  place  after  an  Illness  of  only  six  days, 
his  disease  being  pneumonia  of  a  threatening 
character.  His  wife  had  died  in  1894,  and 
bis  daughter  Mrs.  Mott,  mother  of  defendant 
in  error,  died  in  1896  at  his  home.  His  son 
Paren  England  died  intestate  on  June  9, 
1902,  In  Kansas  City,  Mo.,  leaving  his  broth- 
er. Perry  Joseph  Eingland,  his  two  sisters. 
Maranda  Miller  and  *Mary  Sheneman,  and 
bis  niece,  Mattie  S.  Fawbush,  his  only  heirs 
at  law.  By  the  terms  of  his  will  as  probat- 
ed, the  testator  gave  to  his  granddaughter, 
the  defendant  in  error,  Mattie  S.  Fawbush, 
$500;  to  bis  daughter  Maranda  Miller,  one 
large  flower  wreath;  to  his  son  Perry  Jo- 
seph England,  $1,500.  The  residue  of  his 
estate  he  gave  and  bequeathed  to  his  daugh- 
ters, Mary  Sheneman,  Maranda  Miller,  and 
his  eons,  Paren  England  and  Perry  Joseph 
England,  share  and  share  alike.  The  will 
provided  that.  In  case  his  son  Paren  Eng- 


land did  not  claim  his  share  within  flve 
years,  his  portion  of  the  estate  should  be  di- 
vided equally  between  the  two  daughters 
and  the  son  Perry  Joseph.  Perry  Joseph 
England  was  made  executor,  without  bond. 
There  were  four  witnesses  to  the  will,  which 
was  dated  January  9,  1902,  three  days  be- 
fore the  testator's  death,  but  only  three  of 
these  witnesses  testified  before  the  county 
court  when  the  will  was  admitted  to  probate, 
and  only  three  of  them  have  testified  In  this 
case.  Their  names  were  Joseph  Myers, 
Henry  Oleson,  James  S.  King,  and  James  L. 
Rayburn.  Olesou  Is  the  witness  who  has 
not  testified. 

T.  W.  McNeely,  P.  B.  Blane,  and  N.  W. 
Branson,  for  plaintiffs  In  error.  John  M. 
Smoot  and  Oiarles  Nuabaum,  for  defendant 
in  error. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  bill  In  this  case  seeks  to  set  aside  the 
will  of  the  testator  upon  the  ground  that  at 
the  time  of  its  execution  he  war  not  of  sound 
mind  and  memory,  and  also  upon  the  ground 
that  his  son  Perry  Joseph  England  exercised 
an  undue  influence  over  him,  so  that  the  ex- 
ecution of  the  will  was  not  his  own  act. 

A  large  amoimt  of  testimony  was  taken 
upon  the  question  whether  or  not  the  tes- 
tator was  of  sound  mind  and  memory  when 
he  made  his  will.  Nearly  all  this  testimony 
has  reference  to  the  condition  or  state  of 
the  testator's  mind,  as  shown  by  his  actions 
and  expressions  prior  to  his  last  Illness. 
The  evidence  tends  to  show  that,  before  the 
beginning  of  the  final  sickness  which  result- 
ed in  his  death,  the  testator  was  a  man  of 
sound  mind  and  memory.  One  of  the  con- 
tentions of  the  plaintiffs  In  error  is  that 
there  was  not  sufficient  evidence  sustaining 
the  charge  that  he  was  not  of  sound  mind 
and  memory  to  warrant  a  submission  of  the 
case  to  the  Jury  upon  that  question.  We  do 
not  deem  It  necessary  to  pass  any  opinion 
upon  this  question,  although  there  is  some 
evidence  tending  to  show  that  during  his 
last  slclcness,  when  his  will  was  made,  his 
mind  and  memory  were  not  as  sound  as  they 
had  been  theretofore. 

The  other  charge  In  the  bill,  upon  which 
It  was  sought  to  set  aside  the  will,  was  the 
charge  of  undue  influence  exercised  over  the 
testator  by  his  son  the  plaintiff  in  error 
Perry  Joseph  England.  The  charge  In  the 
bill  Is  "that  said  deceased,  in  executing 
same  [his  will),  was  under  Improper  restraint 
and  undue  Influence  from  said  arts  and 
fraudulent  practices  of  said  Perry  Jos^h 
England."  There  was  sufficient  evidence  up- 
on this  branch  of  the  case  to  submit  to  the 
Jury  the  question  whetjier  the  paper  intro- 
duced in  evidence  as  the  will  of  the  deceas- 
ed was  in  fact  his  will.  The  verdict  of  the 
Jury  is  general  in  terms,  and  does  not  specif} 
whether,  in  the  opinion  of  the  Jury,  the  tes- 
tator was  of  unsound  mind  and  memory,  or 
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whether  he  was  the  Tictim  of  nndue  In- 
finence. 

The  plaintiff  In  error  Perry  Joseph  Eng- 
land lived  on  his  own  farm,  near  the  h(Hne 
of  his  father.  At  the  time  of  his  death  the 
testator  was  a  widower,  and  lived  alone  on 
his  own  place.  His  daughter  Mrs.  Mott,  the 
mother  of  the  defendant  in  error,  who  had 
kept  house  for  him,  had  died  In  1896,  and 
after  that  date  be  seems  to  have  been  sur- 
rounded by  hired  servants,  and  not  by  any 
of  his  family.  On  the  morning  of  January 
9,  1902,  three  days  before  the  testator's 
death,  and  while  he  was  very  sick,  his  son 
Perry  was  with  him,  and  the  subject  of  mak- 
ing his  win  was  talked  of  between  them. 
A  man  named  Rayhurn,  who  had  been  Jus- 
tice of  the  peace  for  many  years  In  Menard 
county,  lived  northeast  of  the  testator,  on  an 
adjoining  farm.  On  January  9th  Perry  Eng- 
land sent  his  son  after  Raybum  to  come  to 
the  testator's  house  to  draw  his  wUl.  He 
invited  Raybum  Into  the  house,  gave  him  a 
seat  in  an  adjoining  room,  and  went  alone 
into  the  sickroom,  and  talked  with  the  tes- 
tator for  some  time.  Perry's  daughter  was 
there.  In  a  few  minutes  Perry  called  Ray- 
bum into  the  bedroom  where  his  father  was 
lying  in  bed.  While  Raybum  was  sitting  in 
the  sitting  room,  he  could  hear  Perry's  voice 
talking  to  his  father,  but  could  not  hear 
what  he  said.  When  Perry  called  Raybum 
Into  the  sickroom,  be  informed  his  father 
that  Raybum  had  come  to  fix  his  will.  The 
testator  then  made  some  remark  about  his 
son  Paren,  saying  that  he  did  not  know 
where  he  was,  and  had  not  beard  from  him 
for  two  years,  and  said  that,  if  Paren  should 
come  back  within  five  years,  he  was  to  have 
his  share  of  the  estate,  and,  if  not.  It  was 
to  be  divided  among  the  others.  The  testator 
then  told  Raybum  that  he  wanted  his  daugh- 
ter Maranda  to  have  a  certain  picture;  that 
he  wanted  to  give  Perry  $1,500,  and  to  give 
his  granddaughter,  Mattie  Fawbush,  $5,000, 
but  Perry  corrected  him  so  as  to  make  the 
amount  $500.  Upon  this  subject  Raybum 
says:  "He  wanted  to  give  Perry  $1,500,  and 
to  give  Mattie  Fawbush,  he  said,  $5,000,  and 
Perry  said  to  me  or  him  (I  don't  know  who 
he  meant  to  say  it  to),  'He  means  five  hun- 
dred;' and  the  old  man  laid  there  a  little 
bit,  and  then  he  says,  Tes,  Ave  hundred;' 
and  then  he  wanted  the  balance  of  his  prop- 
erty divided  equally  between  the  heirs.  I 
think  he  named  them."  Raybum  says  that 
they  then  went  out  into  the  other  room  to 
draw  the  will.  He  there  found  lying  on  a 
stand  the  blank  form  of  a  will.  He  said  to 
Perry:  "What  is  this  doing  here?"  And 
Perry  said:  "I  had  it  here  in  case  of  an 
emergency.  I  have  had  It  two  years."  Ray- 
bum states  that  he  had  forgotten  his  glasses, 
and  did  not  have  thein  with  him,  and  asked 
Perry  if  he  could  not  write  the  wIlL  Perry 
said:  "I  will  write  it  if  you  will  tell  me  what 
to  put  In  it."  Raybum  said:  "All  right" 
Perry  offered  to  send  his  son,  Jesse,  after  the 


glasses,  but  Raybum  said  It  was  a  short  will, 
and  It  could  be  written  before  his  son  would 
get  back  with  the  glasses.  Raybum  then 
states  that  he  dictated  the  will,  and  Perry 
wrote  it  down.  At  first  he  wrote  the  wilt 
with  a  pencil.  Raybum  says  that  he  dic- 
tated the  will  as  the  testator  had  directed 
blm  to  make  it,  and  Perry  wrote  it  down  in 
pencil.  At  this  point  Raybum  says:  "He 
wanted  to  give  Perry  $1,500,  and  be  wanted 
Maranda  to  liave  that  picture,  and  Martha 
Fawbush  to  have  $500-43,000,  be  said,  and 
Perry  kinder  corrected  him,  and  he  said  then 
$500— and  then  the  balance  of  his  property  he 
wanted  divided  equally  between  bis  chil- 
dren." Rayburn  further  states  that,  after 
the  will  had  been  thus  drafted  in  pencil,  they 
went  in.  and  Percy  read  it  to  bis  father, 
whereupon  Rayburn  asked  the  testator  if  it 
was  correct,  and  the  testator  answered, 
"Yes."  They  then  went  back  into  the  sit- 
ting room,  and  got  another  sheet  of  paper^ 
and  Perry  wrote  the  will  with  pen  and  ink. 
Perry  read  over  the  will  to  lUybum,  as  he 
had  written  it  In  ink,  and  they  then  went 
back  into  the  sickroom,  and  Perry  -read  the 
will  again  to  his  father.  The  will  was  not 
read  to  the  testator  clause  by  clause,  but  as 
a  whole,  from  beginning  to  end  without  stop- 
ping. It  was  read  to  his  father  by  Perry,  and 
the  latter  was  as  close  as  he  could  get  to  the 
testator.  The  witnesses  were  in  the  yard, 
and  at  least  two  of  them  had  been  sent  for 
by  the  plaintiff  in  error  Perry  Joseph  Eng- 
land. Perry  went  out  and  brought  the  wit- 
nesses in.  He  said  notlilng  to  th»n  about 
signing  the  will  as  witnesses,  and  Joseph 
Myers  said,  "Uncle  Jesse,  that  is  your  last 
will,  is  it,  and  you  want  us  to  sign  as  wit- 
nesses?" and  he  said,  "Yes."  Then  they  all 
signed  it.  Raybum  says  that  the  testator 
did  not  request  them  to  sign  the  will,  but, 
when  Myers  asked  him  if  he  wanted  them 
to  sign  it,  he  said,  "Yes."  When  Rayburn 
left  the  room  after  the  testator  had  talked 
to  Rayburn  in  Perry's  presence  about  his 
will.  Perry  said:  "Don't  let  anybody  go  in 
there  while  we  are  away."  Upon  cross-ex- 
amination, Raybum  says  tliat  he  did  not 
know  whether  the  testator  "was,  or  not,  Of 
sound  mind  and  memory  at  the  time  he  exe- 
cuted that  will.  The  only  thing  he  said  was, 
'Yes,'  in  answer  to  what  Joe  Myers  said  to 
him.  He  was  very  sick.  I  noticed,  when  he 
was  talking,  he  would  stop  and  kinder  catch 
his  breath  like  he  was  short  of  breath.  He 
was  very  hard  of  hearing."  He  says  also 
he  does  not  know  whether  the  testator  heard 
what  was  read  or  not,  but  says:  "After  he 
read  it,  I  asked  him  if  that  was  all  right, 
and  he  said,  'Yes.'  That  was  all  the  answer 
he  made."  Rayburn  further  says  on  cross- 
examination:  "Perry  was  to  get  $1,600.  Q. 
Then  about  Martha  Fawbush?  A.  Well. 
when  he  came  over  that  he  said  five  thou- 
sand, and  Perry  said,  'He  means  five  hun- 
dred.' The  old  gentleman  laid  there  a  little 
bit.     Then   he   said,    'Yes,   five  hundred.' " 
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Raybum  also  says  that,  when  they  were  pre- 
paring the  pencil  draft,  Perry  said  something 
abont  a  note  that  his  father  held  against  him 
for  $1,500.  The  extra  amount  given  him  by 
the  will  would  appear  to  have  been  the  exact 
amount  of  the  note  held  agninst  him  by  his 
father.  When  Perry  called  the  witnesses  Into 
the  bedroom,  Bayburn  told  the  testator  that 
be  (the  testator)  must  request  the  witnesses 
to  sign,  and  that  it  would  not  do  for  any  one 
else  to  do  so,  and  that  the  testator  then  said: 
"What  Is  It  their  business  about  my  will?" 
When  the  will  was  signed,  the  testator  was 
propped  up  In  bed;  Perry  supporting  him 
and  sitting  behind  him  while  he  signed  It 
One  of  the  witnesses  suggested  that,  In  view 
of  the  Illegible  signature  of  the  testator,  his 
hand  should  be  held  and  the  will  should  be 
resigned,  but  Perry  refused  to  comply  with 
this  suggestion.  When  the  witnesses  came 
In,  there  was  quite  a  pause,  and  they  waited 
for  the  testator  to  request  them  to  sign.  Per- 
ry then  said  to  his  father,  "Tell  these  men 
what  you  want  them  to  do,"  but  he  said  noth- 
ing until  Myers  asked  him  If  that  was  his 
will  and  if  be  wanted  them  to  sign  it  as 
witnesses,  and  he  then  answered,  "Tes." 
The  word  "Yes,"  thus  uttered,  was  the  only 
word  spoken  by  him  In  the  presence  of  the 
witnesses.  He  was  at  the  time  suffering 
pain  from  pneumonia  and  pleurisy.  The  doc- 
tors say  that  he  was  afflicted  with  Brlght's 
disease  and  kidney,  long,  and  heart  trouble. 
It  thus  appears  that  Perry  Joseph  Eng- 
land, one  of  the  plaintiffs  in  error,  and  one 
of  the  chief  beneflclarles  in  the  will,  made 
pteparatlons  beforehand  for  the  drawing  of 
the  will,  sent  for  the  scrivener  to  draw  the 
will,  sent  for  one  or  more  of  the  witnesses 
to  witness  the  will,  talked  wltn  the  testator 
abont  the  will  before  the  scrivener  was  called 
Into  the  sickroom,  went  into  the  sickroom 
with  the  scrivener,  wrote  the  will  with  his 
own  hand  (both  the  pencil  copy  and  the  ink 
copy),  read  the  will  to  his  father,  held  his 
father  up  In  bed  while  he  signed  the  will, 
gave  instructions  that  no  one  be  admitted  to  - 
the  sickroom  while  he  was  writing  the  will, 
.  and  corrected  his  father,  when  the  latter  di- 
rected the  scrivener  to  write  In  the  will  a 
legacy  of  $5,000  to  defendant  In  error,  by 
telling  the  scrivener,  or  by  remarking  In  the 
presence  of  the  scrivener,  that  bis  father  had 
made  a  mistake,  and  that  the  correct  amount 
was  $500,  instead  of  $5,000.  In  addiUon  to 
all  this,  Raybum  says  upon  his  cross-exam- 
ination: "When  he  [Perry]  commenced  to 
copy  It  [the  will]  in  ink,  somebody  said  din- 
ner was  ready.  He  told  me  to  go  on  to  din- 
ner; that  he  had  the  form  there  now;  that 
he  could  write  It  as  well  without  me  as,  with 
me;  and  I  went  on  to  dinner.  When  I  got 
back  he  was  still  writing— nearly  done.  Then 
he  took  it  and  read  It  to  the  old  gentleman 
in  about  the  same  tone  of  voice.  The  old 
gentleman  was  still  in  bed.  I  don't  know 
whether  he  heard  it  or  not  He  read  right 
along  just  as  be  did  at  first" 
e8N.E.-84 


Where  a  will  is  written,  or  procured  to  ba 
written,  by  a  person  largely  benefited  by  It 
such  circumstance  excites  stricter  scrutiny, 
and  requires  stricter  proof  of  volition  and 
capacity.  The  proof  required  in  such  cases 
must  be  such  as  to  fully  satisfy  the  court  or 
jury  that  the  testator  was  not  Imposed  upon, 
but  knew  what  he  was  doing,  and  what  dis- 
position he  was  making  of  his  property,  when 
he  made  his  wllL  The  active  agency  of  the 
beneficiary  of  a  will  In  procuring  It  to  be 
drawn,  especially  In  the  absence  of  those  who 
have  at  least  equal  claims  upon  the  justice 
of  the  testator,  and  where  the  testator  Is  en- 
feebled by  old  age  and  disease,  is  a  circum- 
stance which  indicates  the  probable  exercise 
of  undue  Influence.  Where  the  mind  is 
wearied  and  debilitated  by  long-continued 
and  serious  and  painful  sickness.  It  Is  sus- 
ceptible to  undue  Influence,  and  is  liable  to 
be  Imposed  upon  by  fraud  and  misrepresen- 
tation. "The  feebler  the  mind  of  the  tes- 
tator, no  matter  from  what  cause— whether 
from  sickness  or  otherwise— the  less  evidence 
will  be  required  to  invalidate  the  will  of  such 
person."  Purdy  v.  Hall,  134  III.  298.  25  N. 
B.  645;  Smith  v.  Hienline,  174  111.  184,  51  N. 
B.  227;  Keyes  v.  Klmmel,  186  111.  109,  67 
N.  E.  861.  In  view  of  the  testimony,  which 
has  been  quoted  and  referred  to,  it  cannot  be 
said  that  there  was  no  evidence  before  the 
jury  authorizing  them-  to  pass  upon  the  ques- 
tion whether  or  not  the  will  was  the  result  of 
an  exercise  of  undue  Influence  over  the  tes- 
tator by  his  son  Perry  Joseph  England. 

The  court  gave  to  the  jury  the  following 
Instruction:  "The  court  instructs  the  Jury 
that  if  you  believe  from  the  evidence  that 
Jesse  England  was,  by  any  fraud,  compul- 
sion, or  improper  conduct  on  the  part  of  Perry 
J.  England,  hiduced  or  unduly  Influenced  to 
make  the  paper  alleged  to  be  his  will,  then 
you  should  find  that  the  paper  in  question 
Is  not  his  will."  The  jury  having  fotmd, 
under  this  instruction  ancl  others,  which  were 
given  to  them,  that  the  paper  in  question  was 
not  the  last  will  and  testament  of-  Jesse  Eng- 
land, we  are  not  disposed  to  disturb  the  de- 
cree of  the  court  below  setting  aside  the  will, 
based  upon  their  verdict,  unless  it  appears 
that  the  trial  comrt  committed  some  error  of 
law  which  requires  a  reversal.  It  remains, 
therefore,  to  consider  the  alleged  errors  com- 
plained of  by  the  plaintiffs  In  error. 

.  The  plaintiffs  in  error  contend  that  the  court 
erred  in  giving  the  first  instruction  which  It 
gave  for  defendant  In  error,  the  contestant. 
That  Instruction  is  as  follows:  "The  court 
instructs  the  jury  that  inequality  in  the  dis- 
tribution of  property  among  those  who  would 
Inherit  If  no  will  had  been  made  Is  not  of 
Itself  evidence  of  undue  Influence  or  unsound- 
ness of  mhid,  yet  It  may  be  considered  as  a 
circumstance  by  the  jury,  together  with  all 
the  other  facts  and  clrcnmstances  shown  by 
the  evidence,  as  tending  to  establish  undue  in- 
fluence or  unsoundness  of  mind."  We  are 
unable  to  see  any  error  In  the  giving  of  this 
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Instruction,  in  view  of  the  dedalons  hereto- 
fore made  by  this  court  upon  this  subject 
We  have  held  that,  while  inequality  In  the 
distribution  of  property  is  not  of  itself  con- 
clusive evidence  of  undue  Influence,  yet  It 
may  be  considered  as  a  circumstance  tending 
to  establish  undue  Influence,  in  connection 
with  all  the  other  facts  and  circumstances  In 
the  case.  Webster  v.  Yorty,  104  Hi.  408,  62 
N.  B.  907;  Pooler  v.  Crlstman.  145  111.  405, 
34  N.  B.  57;  Kaenders  v.  Montague,  180  111. 
300,  54  N.  B.  321;  Taylor  v.  Pegram,  151  111. 
106,  37  N.  B.  837;  Hollenbeck  v.  Coolt,  180 
111.  65,  64  N.  B.  154. 

The  second  instruction  given  for  defendant 
In  error  is  also  complained  of.  That  instruc- 
tion tells  the  Jury  "that  if  you  believe  from 
the  evidence  the  said  Jesse  England,  at  the 
time  he  executed  the  will  now  In  question, 
was  feeble  In  body  and  mind,  from  sickness, 
old  age,  or  otherwise,  and  that  while  in  this 
condition  his  son  Perry  Joseph  England  un- 
duly influenced  him  to  make  said  purported 
will,  and  that  at  said  time  the  said  Jesse 
England  was  not  a  free  agent,  but  was  under 
the  undue  Influence  of  said  Perry  Joseph  Eng- 
land, then  you  should  so  flnd  by  your  verdict." 
The  views  expressed  In  this  instruction  liave 
been  Indorsed  by  this  court  In  a  number  of 
cases.  We  have  said  that  advanced  age  and 
loss  of  memory  do  not  necessarily  of  them- 
selves Indicate  a  want  x>t  capacity  to  dispose 
of  property,  but  that  a  testator  is  more  liable 
to  be  unduly  Influenced  when  his  mind  has 
become  Impaired  by  serious  sickness,  and  that 
undue  influence  which  will  Justify  the  setting 
aside  of  a  will  must  be  such  as  to  deprive 
a  testator  of  his  free  agency.  Pooler  v.  Crist- 
man,  supra;  Taylor  v.  Pegram,  supra;  Purdy 
V.  Hall,  134  111.  298,  25  N.  E.  645;  Francis  v. 
Wilkinson,  147  111.  370,  35  N.  B.  150.  In 
Francis  v.  Wilkinson,  supra,  we  said  (page 
381,  147  III.,  and  page  153,  35  N.  B.):  "Un- 
due Influence  which  will  Justify  the  setting 
aside  of  an  executed  deed  must  have  been  of 
such  a  nature  as  to  deprive  the  grantor  of  his 
free  agency,  and  thus  to  render  his  act  more 
the  offspring  of  the  will  of  another  than  of 
his  own  will." 

It  Is  said,  however,  In  regard  to  the  first 
and  second  Instructions  given  for  the  defend- 
ant In  error  by  the  trial  court,  that  these  in- 
structions single  out  certain  circumstances, 
and  make  them  the  subjects  of  instructions, 
as  tending  to  prove  undue  Influence.  In  sup- 
port of  this  contention  the  case  of  Rutherford 
V.  Morris,  77  111.  397,  is  referred  to.  But  In 
Pooler  V.  Chrlstman,  supra,  the  case  of  Ruther- 
ford V.  Morris,  if  not  actually  overruled,  was 
weakened  by  the  remarks  made  by  this  court 
in  reference  thereto.  In  Pooler  v.  Chrlstman, 
supra.  It  was  said:  "But  what  is  said  In 
Rutherford  v.  Morris  was  not  concurred  in 
by  a  majority  of  the  court,  and  cannot  be  re- 
garded as  authority."  In  addition  to  this,  the 
defect  charged  against  the  instructions,  of 
singling  out  particular  circumstances  as  tend- 
ing to  prove  undue  Influence,  can  have  no 


force  when  all  the  Infitructions  are  read  to- 
gether. It  has  often  been  said  by  this  court 
that  all  the  instructions  must  be  regarded  as 
one  charge,  and  where  one  instruction  men- 
tions one  circumstance,  and  another  another 
circumstance,  so  that  all  the  material  circum- 
stances are  thus  brought  before  the  Jury,  there 
Is  no  singling  ont  of  any  particular  circum- 
stance, so  as  to  give  it  an  undue  prominence. 
In  the  case  at  bar,  while  one  instruction  may 
refer  to  Inecinallty  in  the  distribution  of  prop- 
erty, and  another  to  feebleness  in  mind  and 
body  from  old  age,  and  another  to  some  oth- 
er circumstance,  yet  all  the  material  facts 
and  circumstances  disclosed  by  the  evidence 
were,  by  the  instructions,  viewed  as  onS 
charge,  correctly  presented  to  the  minds  of 
the  Jury. 

Wliat  has  been  said  in  regard'  to  the  first 
and  second  Instructions  gjven  for  the  de- 
fendant in  error  disposes  of  the  criticisms 
made  by  counsel  for  the  plaintiffs  in  error 
upon  the  fifth  Instruction  given  by  the  trial 
court  for  the  defendant  In  error. 

Complaint  is  made  of  the  tenth  Instmc- 
tlon,  given  by  the  trial  court  for  the  defend- 
ant In  error.  That  instruction  Is  as  follows: 
"The  court  instructs  the  Jury  that,  when 
undue  lnfln«ice  Is  alleged,  the  real  inquiry 
Is  this:  Did  the  testator  make  and  execute 
the  alleged  will,  in  ail  Its  provisions,  of  his 
own  free  will  and  volition,  so  that  it  now 
expresses  his  own  wishes  and  intentions,  or 
was  the  testator  constrained  or  induced, 
through  the  undue  influence,  restraint,  coer- 
cion, or  Improper  conduct  of  others,  to  act 
contrary  to  his  own  desires  and  Intentiohs 
as  regards  the  disposition  of  bis  property, 
or  any  part  of  it?"  We  think  the  language 
of  this  instmctlon  Is  substantially  Indorsed 
by  the  following  cases:  Francis  ▼.  Wilkin- 
son, supra;  Taylor  v.  Pegram,  sapra;  Toe 
V.  McCord,  74  111.  33.  Counsel  for  plaintiffa 
In  error  seem  to  object  to  the  words  "im- 
proper conduct  of  others,"  as  used  In  the  in- 
struction, upon  the  ground  that  the  word, 
"others"  would  seem  to  refer  to  Improper 
conduct  not  only  on  the  part  of  the  plaintiff 
in  error  Perry  Joseph  England,  but  of  some 
other  person.  The  objection  Is  hypercriti- 
cal, but  the  evidence  does  show  that  the 
scrivener,  Rayburn,  readily  yielded  to  the 
suggestion  of  plaintiff  In  error  Perry  Joseph 
EJngland  when  the  latter  corrected  the  di- 
rections of  his  father  by  substituting  $500  In 
the  place  of  $5,000  In  the  drawing  of  the 
will.  Rayburn  also  permitted  Perry  Eng- 
land to  write  the  will,  when  a  slight  delay 
would  have  placed  It  In  his  own  x>ower  to 
draw  the  will  as  he  was  requested  to  do  by 
the  testator.  Although  he  states  that,  after 
the  copy  in  Ink  was  drawn,  he  and  Perry 
compared  together  the  pencil  copy  and  the 
copy  in  ink,  yet  It  Is  to  be  reihembered  that 
he  was  still  without  his  glasses,  and  their 
absence  was  the  excuse  for  permitting  the 
main  beneficiary  in  the  will  to  draw  the  will 
himself.    There  Is  also  a  portion  of  the  tes- 
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tlmony  of  Raybnm  which  tends  to  show 
that,  after  making  specific  bequests  to  cer- 
tain of  the  hefrs,  the  testator  intended  the 
residue  of  his  property  to  be  divided  between 
all  the  "heirs."  If  the  word  "heirs"  had 
been  used  in  the  will,  the  defendant  in  error 
would  have  been  Included  within  the  terms 
of  the  will,  because,  her  mother  having  died, 
she,  by  representation,  would,  as  heir,  have 
taken  the  same  interest  which  would  have 
gone  to  her  mother  If  her  mother  had  been 
living.  It  in  not  altogether  clear,  from  the 
testimony  of  Raybnm,  whether  the  original 
directions  of  the  testator  required  the  resi- 
due to  be  divided  among  ail  his  heirs,  or 
among  ail  his  children;  but  the  testimony, 
taken  as  a  whole,  Is  as  much  In  favor  of 
an  Intention  to  give  the  residue  to  the  heirs 
as  to  limit  it  to  the  childreiL  of  the  testator. 
Moreover,  it  does  not  appear  tliat,  In  the  di- 
rections given  to  the  scrivener  by  the  tes- 
tator, the  words  *'sald  amount  to  be  her  en- 
tire share  In  my  estate"  were  used.  Those 
words,  however,  appear  in  connection  with 
the  bequest  of  $500  to  the  defendant  in  er- 
ror, showing  a  determination  to  limit  the 
bequest  to  the  defendant  In  error  to  $500, 
when  the  language  originally  used  by  the 
testator  would  tend  to  show  that  it  was  his 
Intention  to  give  his  granddaughter  $5,000 
instead  of  $500. 

Complaint  Is  also  made  of  the  eleventh  in- 
struction given  by  the  trial  court  In  behalf  of 
the  defendant  in  error.  That  Instruction  Is 
as  follows:  "The  court  further  Instructs  you 
that  if  you  believe  from  a  preponderance  of 
the  evidence  in  this  case  that  Jesse  England, 
at  the  time  of  the  execution  of  the  purport- 
ed will,  was  so  diseased  mentally  that  he 
was  Incapable,  by  reason  of  mental  weakness 
cau.sed  by  disease,  old  age,  or  other  derange- 
ment, of  acting  rationally  In  the  ordinary  af- 
fairs of  life,  and  of  intelligently  comprehend- 
ing the  disposition  he  was  making  of  his  prop- 
erty, and  the  nature  and  effect  of  the  provi- 
sions of  said  alleged  will,  then  they  should 
find  that  the  writing  produced  Is  not  the  will 
of  Jesse  England,  deceased."  This  court  has 
said:  "It  cannot  be  said,  as  a  matter  of  law. 
that,  because  Incapable  of  transacting  ordi- 
nary business,  a  person  is  incapable  of  mak- 
ing a  testamentary  disposition  of  his  estate." 
Taylor  v.  Cox,  153  111.  220,  38  N.  B.  656; 
Craig  V.  Southard,  148  111.  37,  35  N.  B.  361; 
SInnet  v.  Bowman,  151  111.  140,  37  N.  B.  885. 
Hie  holding  of  this  court  in  such  cases  is 
that  the  real  question  to  he  submitted  to  the 
Jury  Is  "not  whether  the  party  had  sufiiclent 
mental  capacity  to  comprehend  and  transact 
ordinary  business,  but  did  he,  at  the  time 
of  making  the  instrument  purporting  to  bft 
his  will,  have  such  mind  and  memory  as  en- 
abled him  to  understand  the  particular  busi- 
ness in  which  he  was  then  engaged?"  Ring 
V.  Lawless,  190  ni.  520,  60  N.  E.  881.  In 
Taytor  v.  Cox,  supra,  we  held  that  an  in- 
struction which  told  the  Jury  that,  to  es- 
tablis-b  testamentary  capacity.  It  was  neces- 


sary to  show  both  sufficient  mental  capacity 
to  knowingly  and  understanding  transact  the 
ordinary  business  of  life,  and  also  to  compre- 
hend the  act  of  disposing  of  the  testatrix's 
property,  was  erroneous.  It  Is  not  altogether 
clear  that  the  words  used  In  Instruction  num- 
bered 11,  here  under  consideration,  to  wit, 
"acting  rationally  In  the  ordinary  affairs  of 
life,"  have  the  same  meaning  as  the  words 
"to  knowingly  and  understandlngly  transact 
the  ordinary  business  of  life."  But  if  the  two 
expressions  do  have  the  same  meaning,  in- 
struction numbered  11  does  not  say  that,  in 
order  to  establish  testamentary  capacity,  it 
Is  necessary  to  show  both  sufficient  mental 
capacity  to  knowingly  and  understandlngly 
transact  the  ordinary  business  of  life,  and 
also  to  comprehend  the  act  of  disposing  of 
the  testator's  property.  Instruction  number- 
ed 11  merely  requires  the  jury  to  believe  that 
not  only,  at  the  time  of  the  execution  of  the 
will  of  Jesse  England,  he  was  incapable,  by 
reason  of  mental  weakness,  etc.,  of  acting 
rationally  in  the  ordinary  aCFairs  of  llfe.'but. 
In  addition  to  this,  that  at  that  time  be  was 
Incapable  of  Intelligently  comprehending  the 
disposition  be  was  then  making  of  his  prc^- 
erty,  and  further  that  at  that  time  he  wa» 
incapable  of  understanding  the  nature  and 
eftect  of  the  provisions  of  said  alleged  will. 
If  the  testator  was  incapable  of  Intelligently 
comprehending  the  disposition  he  was  then 
making  of  his  property,  he  was  certainly  in- 
capable of  transacting  the  ordinary  business 
of  life;  and  in  this  respect  the  instruction 
was  not  erroneous,  because,  in  order  to  give 
the  testator  credit  for  testamentary  capacity, 
it  was  only  necessary  for  the  Jury  to  find 
that  he  was  capable  of  Intelligently  compre- 
hending the  disposition  he  was  then  making 
of  his  property,  whether  he  was  capable  of 
transacting  the  ordinary  business  of  life  or 
not  The  doctrine  of  this  court  is  that  the 
testator  has  testamentary  capacity,  if,  at  the 
time  of  making  the  instrument  purporting  to 
be  his  will,  be  has  such  mind  and  memory 
as  enable  htm  to  understand  the  particular 
business  in  which  he  is  then  engaged.  This 
Instruction,  though  awkwardly  drawn,  does 
not  lay  down  the  contrary  of  this  proposition. 
But  if  it  should  be  regarded  as  erroneous  In 
this  respect,  other  Instructions  were  given 
which  laid  down  the  correct  rule  as  to  testa- 
mentary capacity.  Some  of  the  Instructions 
so  given  were  asked  by  and  given  for  the 
plaintiffs  in  error  themselves.  For  instance. 
In  instruction  6  given  for  the  plaintiffs  In  er- 
ror, the  Jury  were  told  "that  to  be  of  sound 
mind  and  memory,  so  as  to  be  capable  of 
making  a  valid  will,  it  is  sufficient  if. the  tes- 
tator has  an  understanding  of  the  nature 
of  the  business  in  which  he  Is  then  engaged. 
•  *.  •  If  his  mind  and  memory  are  suffi- 
ciently sound  to  enable  him  to  know  and  un- 
derstand the  extent  and  amount  of  his  prop- 
erty, and  his  Just  relations  to  the  natural  ob- 
jects of  his  bounty,  and  the  business  In  which 
he  is  engaged  at  the  time  of  executing  his 
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will,  then  he  Is  of  sound  mind  and  memory, 
within  the  meaning  of  the  law."  But  It  is 
well  settled  that  a  party  cannot  complain  of 
an  instruction  asked  by  ^nd  given  for  bis  ad- 
versary, if  he  has  asked  for  and  obtained  an 
Instruction  of  the  same  character.  The  third 
Instruction  given  for  plaintiffs  In  error  at 
their  request  began  as  follows:  "The  court 
instructs  the  Jury  that,  in  order  to  make  a 
valid  win,  it  is  only  necessary  that  a  man 
shall  have  mental  capacity  sufficient  for  the 
transaction  of  the  ordinary  affairs  of  life, 
and,  possessing  this,  even  though  he  may  be 
feeble  in  mind  and  body  from  sickness  or  old 
age,  he  has  the  legal  right  to  dispose  of  his 
property  Just  as  he  pleases,"  etc.  In  view  of 
what  is  said,  we  are  unable  to  say  that  In- 
Jury  was  done  the  plaintiffs  in  error  by  the 
giving  of  instruction  numbered  11,  complain- 
ed of  by  them. 

It  is  further  charged  that  the  trial  court 
erred  in  refusing  to  give  the  fourteenth  and 
fifteenth  instructions  asked  by  the  plaintHfs 
in  error.  The  fourteenth  instruction  so  re- 
fused is  as  follows:  "The  court  instructs  the 
Jury  that  If  they  find  from  the  evidence  that 
the  deceased,  in  making  the  will  In  question, 
was  influenced  by  affection  or  attachment,  or 
a  disposition  to  gratify  the  wishes  of  defend- 
ant Perry  Joseph  England,  or  by  his  advice 
and  entreaty,  that  would  not  be  sufficient 
ground  for  setting  aside  the  will."  The  fif- 
teenth Instmctlon  so  refused  is  as  follows: 
"The  court  instructs  the  Jury  that  advanced 
age  and  impairment  of  memory  do  not  neces- 
sarily and  of  themselves  show  a  want  of  ca- 
pacity to  make  a  valid  will  and  dispose  of 
property."  There  was  no  error  In  refusing 
the  fourteenth  and  fifteenth  Instructions,  for 
the  reason  that  their  substance  Is  embodied 
in  instructions  10  and  11  and  3  and  6  given 
for  the  plaintiffs  in  error.  The  four  latter  in- 
structions embodied  fully  all  the  ideas  ex- 
pressed In  the  fourteenth  and  fifteenth  re- 
fused instructions. 

It  is  said  that  the  trial  court  erred  in  ad- 
mitting improper  evidence.  The  court  per- 
mitted some  evidence  to  be  introduced  show- 
ing tlie  relations  which  existed  between  the 
testator  and  his  deceased  daughter,  Mrs. 
Mott,  to  the  effect  that  she  had  kept  house 
for  him,  and  that  bis  feelings  towards  her 
were  kindly  and  affectionate.  Some  evi- 
dence was  also  admitted,  tending  to  show 
attempts  on  the  part  of  Perry  Joseph  Eng- 
land to  Influence  his  father  to  refuse  pecuni- 
ary aid  to  one  of  his  sisters  when  such  aid 
was  asked  for.  We  recognize  fully  the  dpc- 
trine,  frequently  announced  by  this  court  and 
insisted  .upon  by  counsel  for  plaintiffs  in  er- 
ror, that  statements  made  by  the  testator, 
either  before  or  after  the  execution  of  a  con- 
tested will,  which  are  in  conflict  with  the 
provisions  thereof,  do  not  Invalidate  or  mod- 
ify such  will  in  any  manner,  and  that  par- 
ties making  wills  cannot  invalidate  them  by 
their  own  parol  declarations  made  previous- 
ly or  subsequently.    Dickie  v.  Carter,  42  111. 


376;  Taylor  ▼.  Pegrara,  supra;  Kaenders  v. 
Montague,  supra;  Harp  v.  Parr,  168  IlL  459, 
48  N.  E.  113.  We  do  not  regard  the  testi- 
mony complained  of  as  in  any  way  contra- 
vening this  rule.  It  was  not  testimony  of 
the  character  condemned  by  the  rule.  In 
Wilbur  v.  Wilbur,  138  ni.  446,  27  N.  B.  701, 
we  said  (page  450,  138  111.,  and  page  701,  27 
N.  E.):  "While  It  is  true  that  the  undue 
Influence  which  will  invalidate  a  will  must 
be  present  and  exercised  over  the  mind  of 
the  testator  at  the  time  the  will  is  made, 
yet  it  is  competent  to  prove  previous  eon- 
duct  of  the  one  charged  with  procuring  it  to 
be  made,  as  tending  to  show  bis  Influence 
over  the  testator  at  such  time."  It  Is  also 
a  well-settled  rule  that,  while  tlie  declara- 
tions of  the  testator  are  not  admissible  to 
show  an  express  revocation  of  bis  will,  or 
the  fact  that  it  was  executed  under  duress  or 
undue  influence,  they  may  nevertheless  be 
proved  and  used  to  show  his  mental  condi- 
tion at  the  time  of  the  execution  of  the  will, 
or  so  near  the  time  that  the  same  state  of 
affairs  must  have  existed.  Reynolds  v.  Ad- 
ams, 90  111.  134,  32  Am.  Rep.  15. 

We  are  of  the  opinion  that  there  was  suffi- 
cient evidence  Introduced  before  the  Jury  to 
Justify  them  In  finding  that  this  will  was 
produced  by  improper  conduct  and  undue  in- 
fluence on  the  part  of  the  plaintiff  in  error 
Perry  Joseph  England.  We  are  also  of  the 
opinion  that  plaintiffs  in  error  have  not 
pointed  out  any  errors  committed  by  the 
trial  court  of  sufficient  Importance  to  Justify 
as  In  reversing  the  decree  of  the  circuit 
court,  based  upon  the  verdict  so  rendered 
by  the  Jury.  Accordingly  the  decree  of  the 
circuit  court  is  affirmed.    Decree  affirmed. 


(20t  lU.  430) 

YOUNG  et  al.  t.  YOUNG  et  al. 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

ADVANCEMENTS— EXPRESSION  IN  WRITING— 
SUFFICIENCY. 
1.  Under  Hurd's  Rev.  St  1899,  c.  39,  S  7, 
providing  that  no  gift  or  grant  shall  be  deemed 
an  advancement  unless  so  expressed  or  charged 
in  writing  by  the  intestate,  or  acknowledged  in 
writing  by  the  child  or  other  descendant,  an 
account  book  in  which  a  decedent  bad  merely 
charged  to  his  children  certain  snms  which  had 
been  given  to  them,  and  to  one  of  them  the  ex- 
pressed consideration  for  a  deed  of  land  to  him, 
such  deed  being  in  ordinary  warranty  form, 
did  not  show  the  sums  given  or  the  land  con- 
veyed to  have  been  advancements. 

Appeal  from  Circuit  Court,  Schuyler  Coun- 
ty; Thomas  M.  Mehan,  Judge. 

Action  by  Elizabeth  D.  Young  and  others 
against  Oarl  C.  Young  and  others.  From  a 
Judgment  for  defendants,  plaintiffs  appeal. 
Affirmed. 

Glass  &  Bottenberg  and  D.  L.  Mourning, 
for  appellants.  B.  O.  WUlard  (L.  A.  Jarnian. 
of  counsel),  tor  appellees. 

WILKIN,  X  This  Is  an  appeal  from  the 
circuit  court  of  Schuyler  county  by  Elizabeth 
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D.  Young  and  others  to  reverse  a  decree  tbere 
rendered  in  a  proceeding  for  partition. 

John  A.  Young,  a  resident  of  Schuyler 
county,  died  in  June,  1902,  owning  about 
400  acres  of  land,  leaving  a  widow,  Elizabeth 
D.  Young,  and  nine  children.  During  his 
lifetime  he  from  time  to  time  paid  money 
to  several  of  the  children,  keeping  an  account 
of  such  payments  in  an  account  book.  Some 
time  before  his  death  he  made  a  conveyance 
of  land  to  one  of  his  sons,  Carl  G.  Young, 
and  at  the  same  time  entered  in  the  account 
book  an  item  for  a  sum  equaling  the  con- 
sideration expressed  in  the  deed,  namely, 
$8,100.  Soon  after  his  death  ttls  widow  and 
J.  Henry  Young,  a  son,  were  appointed  admin- 
istrators of  his  estate.  A  controversy  arose  as 
to  the  shares  of  the  several  children  in  the  es- 
tate, it  being  claimed  by  some  that  the  items 
set  forth  In  the  book  of  accounts  were  ad- 
vancements. Intended  by  the  father  to  be  de- 
ducted from  the  shares  of  the  children  named 
In  each  account,  while  others  claimed  that  the 
Items  were  gifts  by  the  father,  not  to  be 
taken  into  account  in  the  settlement  of  the 
estate,  and  others  that  the  Items  were  char- 
ges against  the  children  as  mere  debts  due 
to  the  father.  Carl  C.  Young  filed  a  bill  for 
partition  of  the  lands,  claiming  that  each  of 
the  heirs,  who  were  made  defendants,  was 
entitled  to  a  one-ninth  share  thereof  (with- 
out mentioning  the  supposed  advancements), 
and  praying  also  for  the  assignment  of  home- 
stead and  dower  to  the  widow.  One  of  the 
daughters  and  the  widow  filed  an  answer, 
alleging  that  the  conveyance  to  Carl  0.  was 
an  advancement  to  blm,  and  that  the  tat- 
ter's Interest  in  the  estate  does  not  amount 
to  that  much.  Three  of  the  boys  who  were 
minors  answered  by  guardian  ad  litem,  deny- 
ing that  the  bill  correctly  set  forth  the  shares 
of  the  heiis,  and  alleging  that  the  charges  in 
the  account  book  were  so  made  as  advance- 
ments, not  only  to  Carl  CL,  but  also  as  to 
tliree  of  the  other  children  who  had  received 
money  from  the  father.  The  widow  and 
the  five  children  against  whom  no  items 
appear  in  the  account  book  then  filed  a  cross- 
bill, which  was  afterwards  amended,  al- 
leging that  the  items  set  forth  in  the  accotmt 
book  were  advancements,  and  praying  that 
the  same  be  so  considered  in  determining  the 
respective  interests  of  the  heirs  in  the  lands. 
A  demurrer  was  sustained  to  the  cross-bill 
first  filed,  and  by  an  amendment  it  was  al- 
leged that  the  items  were  charged,  in  writ- 
ing, as  advancements  to  the  four  defendants. 
Answer  was  filed  by  the  defendants,  deny- 
ing the  allegations  of  the  cross-bill,  and  this 
formed  the  principal  Issue  i|i  the  court  be- 
low. Upon  the  hearing  the  chancellor  dis- 
missed the  cross-bill,  and  ordered  partition 
and  the  assignment  of  dower  according  to 
tite  prayer  of  the  amended  original  bill, 
holding  that  the  several  items  in  the  account 
book  were  not  advancements. 

Upon  this  appeal  the  sole  question  is 
wjiether  the  items  in  the  account  book,  un- 


der a  proper  interpretation  of  section  7, 
c.  39,  Hurd's  Rev.  St.  1899,  can  be  treated 
as  competent  evidence  of  advancements  made 
by  the  deceased  to  his  several  children.  That 
section  provides:  "No  gift  or  grant  shall  be 
deemed  to  have  been  made  in  advancement 
unless  so  expressed  in  writing  or  charged  in 
writing  by  the  intestate,  as  an  advancement, 
or  acknowledged  in  writing  by  the  child  or 
other  descendant." 

Four  pages  of  an  account  book  of  the  de- 
ceased were  offered  in  evidence,  upon  the 
hearing,  by  counsel  for  the  cross-complain- 
ants, as  follows: 

(Page  IGS.) 

1899.  Ape.  James  H.  Touns. 

Ap.  20.    Caah    I  100  00 

Ju.    16.    Cash    500  00 

Septal.    Ch&rged  caah  1,000  00 

1901. 
Dec.  1.    Bank  stock  1,600  00 

(Page  1B9.) 

U97.  Ape.  Sadie  Tounc 

July  7.    C^h    I  50  00 

Feb.  6.    Cash  500  00 

Apr.  S.    Casli   100  00 

Dec.  U>g.    Cash    -  600  00 

n.160  00 
Sept  1898.    In  store  8,416  67 

$4,566  47 

(Page  160.) 

Sept.  15, 18S9.    In  Ape.  with  Florenee  Young. 

1889.  Three,  hundred  dollars |  300  00 

1890.  Three  hundred   doUara 800  00 

1892.    Three  hundred  dollars 800  00 

1898-4.  8826  00 

100  00 
126  00 

„     ,     ,     „  866000  65000 

Sept.   4.    Caah    60  00 

Cr.  Cash  8  6  00 

Oct   16.    Cr.  Cash  6  00 

Feb.    8.    Cr.  by  caah 6  00 

816  00 
Sept  24,  UOL    Crg.  by  cash 600  00 

(Page  161.)  == 

In  Ape.  with  Carl  C.  Young. 
1900.    Jan.  1.    Deeded    to    C.    C.    Young   178 

acres  land,  valued  at  88,100  dollars..  88,100  00 

Cross-complalnauts  also  offered  in  evidence 
a  warranty  deed  signed  by  the  deceased, 
John  A.  Young,  and  his  wife,  conveying  to 
Carl  C.  Young,  for  the  consideration  of 
$8,100,  178  acres  of  land.  The  testimony  ot 
the  widow  was  then  offered  by  the  cross- 
complainants  to  show  that  the  deceased,  as 
he  made  the  entries  In  the  books,  had  stated 
to  her  and  to  others  that  his  purpose  in  keep- 
ing this  account  was  to  make  a  record  of  his 
advancements  to  his  children,  expecting  it  to 
come  out  of  their  share  in  the  farm,  but  this 
evidence  was  rejected  by  the  court.  Evi- 
dence of  Mary  E.  Young,  one  of  the  daugh- 
ters, and  John  Robinson,  a  young  man  who 
had  worked  for  the  deceased,  to  the  same 
effect,  was  also  objected  to,  but  the  court 
received  it,  overruling  the  objection.  The 
defendants  to  the  cross-bill  Introduced  the 
testimony  of  W.  H.  Dooley,  who  had  been  a 
partner  in  business  with  the  deceased,  and 
who  stated,  in  substance,  that  the  deceased 
had  told  the  witness,  in  explanation  of  his 
deed  to  Carl  C.  Young,  that  he  "felt  like  he 
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would  like  to  favor  him  and  put  him  in 
shape  to  help  himself."  In  the  same  exam- 
ination be  states:  "I  do  not  know  as  he 
said  he  gave  him  the  farm  at  all.  He  says, 
'I  want  to  fix  him.'"  The  witness  further 
states  that,  as  to  the  daughter  Sadie,  be 
beard  deceased  say  on  one  occasion  that  her 
bouse  "wasn't  finished,  and  the  accommoda- 
tions wasn't  very  good  to  entertain  any  one 
outside  of  the  family,  and  he  said  be  wanted 
a  place  to  stay  when  be  came  to  town,  and 
when  he  came  to  town  be  liked  to  stay  at 
his  daughter's,  and  said  he  Just  gave  ber 
5500  to  finish  the  house  with." 

Upon  this  evidence,  which  was  all  that 
was  Introduced,  it  is  clear  the  circuit  court 
properly  dismissed  the  cross-bill,  and  held 
that  the  items  in  the  account  book  did  not 
comply  with  the  requirements  of  the  statute 
as  to  the  making  of  an  advancement.  The 
language  of  the  statute  Is  not  of  doubtful 
meaning,  but  is  plain,  clear,  and  easily  un- 
derstood. No  gift  or  grant  shall  be  deemed 
to  have  been  an  advancement  unless  so  ex- 
pressed in  writing  or  charged  In  writing  by 
the  intestate  as  an  advancement,  or  acknowl- 
edged in  writing  by  the  one  receiving  the 
gift  or  grant  Inasmuch  as  advancements, 
under  this  statute,  cannot  be  evidenced  by 
parol  declarations  or  statements  (Wilkinson 
V.  Thomas,  128  111.  363,  21  N.  E.  596),  no 
material  or  essential  part  of  the  proof  neces- 
sary to  establish  an  advancement  can  be  sup- 
plied by  parol  testimony.  The  deed  to  Carl 
C.  contains  nothing  which  distingulsbes  it 
from  an  ordinary  warranty  deed.  The  book 
account,  at  most,  evidences  the  charging  of 
money  paid  to  the  children  from  time  to  time, 
but  discloses  nothing  from  which  the  infer- 
ence can  be  drawn  that  the  paymoits  were 
made  by  way  of  advancements,  as  contem- 
plated by  the  statute.  It  is  not  enough  that 
the  deceased  intended  the  several  accounts 
to  be  advancements.  The  items  will  not 
have  such  a  legal  effect,  however  clear  the 
intention  may  be,  if  that  Intention  be  not 
evidenced  in  the  manner  required  by  the 
statute.  Long  v.  Long,  118  111.  638,  9  N.  B. 
247;  Bartmess  v.  Fuller,  170  111.  193,  48  N. 
E.  452;  Marshall  t.  Coleman,  187  III.  556, 
58  N.  E.  028. 

The  decree  of  the  circuit  court  will  be  af- 
firmed.   Decree  aflBrmed. 


(204  111.  145) 

PANZIGBR  T.  PITT8FIBLD  SHOE  00. 
(Supreme  Court  of  Illinois.     Oct.  26,  1908.) 

ATTORNEYS— COMPROMISING  CLAIM— AUTHOR- 
ITY—BURDEN  OF  PROOF— sale:— TIME  OF  DE- 
LIVERY—CONSTRUCTION OP  CONTRACT— AD- 
MISSIONS. 

1.  An  attorney  to  collect  a  claim  cannot,  with- 
out special  autiiority,  compromise  it,  and,  he 
having  done  sOj  it  is  for  the  other  party  to  show 
be  had  authority,  or  that  his  client  ratified  it, 
to  do  which  be  must  have  had  knowledge  of  the 
facts. 

2.  Where  defendants,  in  ordering  goods  of 
plaintiff,  requested  that  shipments  be  made  at 


a  certain  time,  and  plaintiff  in  reply  said  that 
it  had  lots  of  orders,  and  did  not  know  as  it 
could  ship  all  of  theirs,  bnt  it  would  do  the 
t>est  it  could,  there  is  no  agreement  to  deliver 
at  a  particular  time. 

3.  Where  a  contract  is  in  writing,  its  mean- 
ing is  for  the  court,  though  there  is  parol  evi- 
dence that  it  was  superseded  by  another  con- 
tract, and  a  question  therefore  for  the  jury. 

4.  Admission  in  an  action  for  the  price  of 
shoes  that  a  certain  amount  was  due,  except  as 
it  might  be  reduced  by  proof  of  offsets  or  set- 
tlement, makes  proof  of  delivery  of  the  shoes 
unnecessary. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  the  Pittsfield  Shoe  Company 
against  Abe  Lincoln  Danziger.  From  a  judg- 
ment of  the  Appellate  Court  (107  HI.  App.  47) 
affirming  a  Judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

This  Is  an  action  of  assumpsit  begun  on 
September  4,  1900v  in  the  superior  court  of 
Cook  county  by  the  appellee  against  the  ap- 
pellant to  recover  an  amount  claimed  to  be 
due  on  account  of  certain  merchandise  con- 
sisting of  shoes,  alleged  to  have  been  de- 
livered to  the  appellant  by  the  appellee.  The 
declaration  consisted  of  the  common  counts 
and  two  special  counts.  In  the  special  counts 
it  was  charged  that  the  appellee  consigned 
certain  goods  to  appellant,  to  be  disposed  of 
by  him  for  commission  and  reward;  that  ap- 
pellant promised  to  account  for  the  same,  and 
pay  over  to  appellee  the  proceeds  of  the  sale 
of  said  goods;  that  although  appellant  re- 
ceived and  sold  said  goods,  he  had  made  de- 
fault in  rendering  an  account  of  sales  and  in 
not  paying  over  the  proceeds.  The  plea  of 
general  Issue  was  filed.  The  trial  resulted  in 
a  verdict  by  the  Jury  In  favor  of  appellee  for 
$3,817.83.  Motions  for  a  new  trial  and  in 
arrest  of  Judgment  were  overruled,  to  wliich 
action  of  the  court  exception  was  taken,  and 
Judgment  was  entered  in  favor  of  appellee 
and  against  appellant  for  $3,817.83  and  costs. 
An  appeal  was  prayed  to  the  Appellate 
Court,  where  the  Judgment  of  the  superior 
court  has  been  affirmed.  The  present  appeal 
is  prosecuted  from  such  Judgment  of  affirm- 
ance. 

Israel  Shrimski,  for  appellant.  Bangs,^ 
Wood  &  Bangs,  for  appellee. 

MAGRUDBR,  J.  (after  stating  the  facts). 
Appellee  Is  a  corporation  engaged  In  the  busi- 
ness of  manufacturing  shoes  at  Pittsfield,  in 
the  state  of  New  Hampshire.  Appellant  is 
engaged  In  the  wholesale  shoe  business  in 
Chicago.  It  appears  from  the  evidence  that 
appellee  and  appellant  commenced  their  busi- 
ness relations  In  November,  1887.  In  that 
month  appellant  placed  an  order  with  appel- 
lee for  shoes,  such  order  being  given  by  let- 
ter written  from  Chicago.  A  letter  wrltteft 
by  appellant  on  December  28,  1887,  w«s  an- 
swered by  appellee  on  December  81,  1897,. 
and  from  that  time  down   to  at  least  No- 
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vember,  1890,  appellee  continued  to  ship 
goods  on  consignment  to  appellant,  and  ap- 
pellant remitted  for  all  goods  sold  at  tbe 
invoice  prices  of  the  same,  less  7  per  cent 
discount.  The  controversy  here  involved 
arises  ont  of  transactions  had  between  the 
parties  from  November  or  December,  1899, 
until  they  ceased  business  relations  in  July, 
1900.  It  is  claimed  by  the  appellant  that  all 
former  transactions  and  methods  of  purchase 
and  payment  for  merchandise  were  entirely 
superseded  by  new  contracts  entered  into 
subsequently  to  November,  1899.  The  ques- 
tions arising  upon  this  record  are  much  sim- 
plified by  the  following  admission  and  agree- 
ment, made  by  appellant  at  the  close  of  ap- 
pellee's testimony  upon  the  trial  below,  to 
wit:  "It  is  admitted  and  agreed  that  the 
defendant  owes  the  plaintiff  for  goods  the 
sum  of  $3,817.83,  unless  the  defendant  is  able 
to  reduce  said  amount  by  showing  offsets  or 
settlement"  It  is  claimed  by  appellant  that 
a  full  settlement  and  accounting  were  had 
between  the  parties.  It  was  also  relied  upon 
as  a  defense  by  the  appellant  that  the  appel- 
lee had  failed  to  deliver  goods  to  appellant 
according  to  the  contract  between  him  and 
appellee,  and  that  by  reason  of  such  default 
the  appellant,  who  had  sold  such  goods,  was 
unable  to  fill  contracts  made  with  his  own 
customers,  and,  in  consequence,  suffered  fi- 
nancial loss.  The  amount  of  $3,817.83  being 
admitted  by  the  appellant  to  be  due  for  goods 
sold  and  delivered  unless  the  proof  shows 
that  such  amount  ought  to  be  reduced  by 
damages  suffered  by  appellant,  or  unless 
there  was  a  settlement  of  appellee's  claim 
against  appellant,  there  are  only  two  ques- 
tions here  to  be  considered:  First  Was 
there  a  settlement?  Second.  Were  damages 
incurred  by  the  appellant,  which  should  be 
applied  in  reduction  of  the  amount  admitted 
to  be  due? 

1.  It  is  assigned  as  error  that  the  trial 
court  excluded  evidence  offered  by  the  ap- 
pellant for  the  purpose  of  showing  a  set- 
tlement The  contention  of  appellant  upon 
this  subject  is  that  on  August  7,  1900,  he 
gave  to  a  person  named  BIcknell,  claiming 
to  represent  the  attorneys  of  appellee,  a 
check  for  $1,169.13  upon  the  Oontinental 
National  Bank  of  Chicago,  to  the  order  of 
appellee's  attorneys,  signed  by  "Abe  Lincoln 
Danzlger  &  Co.,"  and  having  upon  the  face 
of  it  Just  before  the  name  of  the  maker, 
these  words:  "Account  Pittsfield  Shoe  Co." 
Appellant  also  says  that  after  this  cheek 
was  given  he  returned  certain  goods.  It  is 
said  by  counsel  for  appellant  that  the  claim 
was  settled  by  the  acceptance  of  the  check 
for  $1,109.13  and  of  the  goods  returned.  The 
position  taken  by  appellant's  counsel  is  that, 
if  the  trial  court  had  admitted  the  offered 
testimony  in  regard  to  the  settlement  this 
case  would  have  been  brought  within  the 
rule  announced  in  Lapp  v.  Smith,  183  111. 
J79,  55  N.  Bi  7ir,  and  Ostrander  v.  Scott 
161  lU.  839,  4?  N.  E.  1089.    In  Ostrander  t. 


Scott,  supra,  it  appeared  that  the  debtor 
enclosed  a  check  in  a  letter  to  his  creditor, 
stating  that  It  was  in  full  of  the  amount 
claimed  by  the  creditor,  and  should  be  re- 
turned If  the  creditor  did  not  desire  to  ac- 
cept it  in  full  settlement  of  the  account;  and 
that  the  creditor  refused  to  accept  the  check 
in  full  payment  of  the  account  but  applied 
It  as  a  part  payment  thereof;  and  It  was 
held  that  Inasmuch  as  the  amount  of  the 
claim  was  in  dispute  and  unliquidated,  the 
creditor  could  not  receive  the  check  in  part 
payment  only,  but  that  his  receipt  thereof 
and  use  of  the  check  would  constitute  a  full 
satisfaction  of  the  claim.  It  was  also  there 
held  that  an  account  cannot  be  considered 
as  liquidated,  so  as  to  prevent  the  receipt 
of  a  less  amount  as  payment  from  operating 
as  a  satisfaction,  where  there  Is  a  controversy 
over  a  set-off  and  the  amount  of  the  balance. 
In  Lapp  v.  Smith,  supra,  where,  although 
the  items  of  appellees'  claim  were  not  dis- 
puted, yet  a  set-off  was  asked,  and  it  was 
denied  that  the  demand  bad  become  and 
was  a  matured  liability,  it  was  held  that 
the  amount  of  the  appellees'  claim  being  in 
dispute,  and  that  it  was  due  being  denied, 
it  was  an  unliquidated  demand;  and  it  was 
further  therein  held  that  a  tender  of  a  check 
for  a  certain  sum  and  notes  for  the  balance 
claimed  by  the  debtor  to  be  due,  as  an  offer 
to  adjust  an  unliquidated  disputed  account, 
must  be  accepted  or  rejected  by  the  creditor 
hi  toto,  and  that  the  creditor  could  not  keep 
the  check  and  return  the  notes,  and  sue  for 
the  balance  claimed  by  him  to  be  due  after 
crediting  the  proceeds  of  the  check. 

Under  the  doctrine  announced  in  the  two 
cases  referred  to,  It  Is  here  contended  by  ap- 
pellant as  we  understand  the  argument  of 
his  counsel,  that  although  the  check  for 
$1,169.13  and  the  amount  of  the  goods  re- 
turned were  less  than  the  amount  claimed 
by  appellee,  yet  that  the  demand  was  un- 
liquidated, and  that  therefore,  the  check 
and  the  goods,  having  been  tendered  in 
full  settlement  of  the  account  could  not  be 
applied  In  part  payment  of  the  same.  In 
other  words,  the  claim  of  appellant  Is  that 
he  tendered  the  check  and  the  goods  in 
settlement  of  the  account,  and  that  they 
were  accepted  by  appellee,  and  that  there- 
fore, appellee  Is  estopped  from  suing  for  the 
full  amount  of  the  account.  The  trouble 
with  the  position  taken  by  counsel  for  ap- 
pellant upon  this  branch  of  the  case  is  that 
the  attorneys,  or  person  claimed  to  represent 
the  attorneys,  of  appellee,  who  accepted  the 
check,  were  not  shown  to  have  had  au- 
thority to  compromise  the  claim  In  behalf 
of  appellee.  The  authority  of  an  attorney 
to  prosecute  a  suit  does  not  Involve  authority 
to  compromise  it.  Before  an  attorney  can 
compromise  a  suit  he  must  have  a  special 
authority  for  that  purpose.  Wetherbee  v. 
Fitch,  117  111.  67,  7  N.  E  513.  Where  an  at- 
torney employed  to  prosecute  or  defend  a 
suit  makes  an  agreement  for  the  settlement 
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of  the  same  out  of  court,  and  without  mak- 
ing the  agreement  a  part  of  the  decree  or 
Judgment  in  the  suit,  the  client  will  not  be 
bound  by  such  agreement  or  settlement  with- 
out proof  of  authority  In  the  attorney  to 
bind  the  client,  or  acquiescence  on  the  part 
of  the  client  after  knowledge  of  the  facts; 
and  in  such  case  there  is  no  presumption 
of  authority,  but  the  burden  of  proof  rests 
on  the  party  alleging  authority  to  show  that 
fact  Brooks  v.  Kearns,  86  111.  647.  "Even 
where  attorneys  are  employed  to  sue  for  and 
collect  debts  of  their  clients,  the  attorneys, 
without  special  authority,  can  lawfully  do 
no  more  than  obtain  Judgment,  have  execu- 
tion issued,  receive  and  receipt  for  the  pro- 
ceeds. They  cannot  compromise  the  debt, 
give  day  of  judgment,  receive  a  less  amount 
In  satisfaction,  or  receive  in  payment  any- 
thing but  money."  Nolan  v.  Jackson,  16 
111.  272;  Ix)chenmeyer  v.  Fogarty,  112  111. 
572.  Nor  can  it  be  said  that  there  is  any 
ratification  of  such  contract  of  settlement  by 
the  client,  unless  it  is  shown  that  the  client 
has  full  knowledge  of  the  facts.  In  the  case 
at  bar,  the  check  for  $1,169.13  was  handed 
to  Mr.  Bicknell,  but  appellant  made  no  offer 
to  prove  that  Bicknell  had  any  authority 
from  appellee,  or  from  appellee's  attorneys 
in  Ohicago,  to  adjust  and  settle  the  account 
for  the  aolount  of  the  check,  or  for  a  less 
amount  than  the  full  amount  claimed.  No 
offer  was  made  to  show  that  appellee's  at- 
torneys had  such  authority  from  the  ap- 
pellee. No  offer  was  made  to  show  that  the 
information  that  the  check  was  accepted  or 
received  by  Bicknell  in  alleged  full  settle- 
ment was  communicated  to  the  appellee's 
attorneys,  or  to  the  appellee,  or  that  either 
appellee  or  its  attorneys  had  any  knowledge 
of  the  alleged  circumstances  surrounding 
the  giving  of  the  check,  or  that  there  was 
any  ratification  by  the  appellee.  There  were 
no  circumstances  proposed  to  be  proven  from 
which  such  ratification  could  be  inferred. 
An  offer  was  made  to  show  that  Bicknell 
was  told  that  the  check  and  goods  were 
tendered  in  full  settlement  of  the  account, 
but  no  offer  was  made  to  show  that  such 
information,  if  given  to  Bicknell,  was  com- 
municated to  appellee's  attorneys  or  to  ap- 
pellee. The  fact  that  appellee  accepted  the 
check  and  credited  it  upon  appellant's  ac- 
count was  no  evidence  of  any  ratification  of 
a  settlement  The  correspondence  between 
the  parties,  together  with  their  evidence, 
shows  clearly  that  appellant  was  in  the  habit 
of  remitting  checks  to  the  appellee  and  re- 
ceiving credit  for  the  same.  There  was 
no  offer  to  show  that  appellee  received  this 
particular  check,  and  gave  appellant  credit 
for  it  with  knowledge  that  It  had  been  ten- 
dered as  a  settlement  of  the  account.  Foi 
the  reasons  above  stated,  the  trial  court  com- 
mitted no  error  in  excluding  the  offered  evi- 
dence in  regard  to  a  settlement. 

2.  It  is  claimed  by  appellant  that  he  had 
contracts  with  appellee  to  deliver  goods  to 


him  at  certain  times,  but  that  appellee  failed 
to  make  such  deliveries  at  the  times  agreed 
upon,  and  that  in  consequence  of  such  failure 
appellant  was  unable  to  fill  contracts  which  be 
had  made  with  his  customers,  to  whom  he  had 
resold  the  goods,  and  thereby  was  subject- 
ed to  financial  loss.  In  other  words,  appellant 
claims,  as  a  set-off  to  appellee's  claim,  dam- 
ages incmred  for  failure  to  deliver  goods  at 
the  time  or  times  agreed  upon.  The  damages 
alleged  to  have  been  thus  incurred  are  claimed 
to  have  arisen  under  and  by  virtue  of  two  al- 
leged orders  for  goods.  One  of  these  orders 
was  given  by  letter  dated  December  16,  1809, 
and  the  other  is  claimed  by  appellant  to  have 
been  given  orally  in  a  conversation  had  with 
appellee  at  its  factory  in  Pittsfield  on  January 
23,  1900.  In  the  first  place,  in  regard  to  tiie 
order  of  December  16,  1899,  it  is  a  disputed 
question  whether  the  goods  were  to  be  deliv- 
ered at  any  particular  time  or  not;  In  the  sec- 
ond place,  it  Is  a  disputed  question  whether 
appellant  had  any  right  to  sell  the  goods  em- 
braced in  the  order  of  December  16,  1899,  at 
advanced  prices,  or  only  at  the  prices  at  wliicb 
the  goods  were  billed  to  him.  In  hla  letter 
to  appellee  dated  December  16,  1899,  appel- 
lant says:  "Since  we  find  that  you  object  to 
making  such  a  large  order  at  old  prices,  we 
enclose  a  new  order,  which  only  covers  the 
goods  which  we  have  actually  sold  and  must 
deliver  at  old  prices;  consequently,  the  orders 
of  November  10  and  23  are  herewith  cancel- 
ed." The  order  of  December  16,  1899,  sent 
with  the  foregoing  letter,  was  for  54  different 
lines  of  goods,  the  aggregate  value  being  a 
little  over  $8,000,  of  which,  according  to  the 
testimony  of  the  appellee,  goods  to  the  amount 
of  $7,417.80  were  actually  delivered,  and  of 
which,  according  to  the  testimony  of  appel- 
lant, goods  to  the  amount  of  $6,884.42  are  ad- 
mitted to  have  been  delivered.  It  is  true 
that  at  the  bottom  of  the  order  of  December 
16,  1899,  appellant  had  written  a  request  that 
shipments  be  made  one-half  January  15,  1900, 
and  one-half  February  15,  1900;  but  In  Its 
reply,  written  on  December  21,  1899,  to  the 
letter  of  December  16,  1899,  appellee  said: 
"In  answer  to  letter  12/16  will  say  that  we 
will  accept  this  last  order  of  December  16  at 
old  prices,  but  on  all  future  orders  we  must 
get  an  advance  of  five  cents  per  pair.  We 
have  lots  of  orders,  and  do  not  know  as  we 
can  ship  all  of  yours  or  not,  but  will  do  the 
best  we  can."  If  there  was  no  contract  on 
the  part  of  appellee  to  deliver  goods  at  any 
particular  time-  under  the  order  of  December 
16,  1899,  then  no  damages  could  accrue  to 
the  appellant  on  account  of  failure  to  deliver 
at  any  particular  time.  Certainly  the  letter 
of  December  21,  1809,  does  not  agree  to  deliver 
goods  at  any  particular  time,  but  simply  states 
that  appellee  "will  do  the  best  we  can." 

As  to  the  claim  by  appellant  that  there  was 
a  verbal  order  for  goods  made  on  January  23, 
1900,  it  is  denied  by  appellee  that  there  was 
any  such  order  which  was  accepted  by  It 
Appellant  drew  up  such  an  order,  and  left  it 
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In  appellee's  factory  with  the  hookkeeper,  but 
the  testimony  of  appellee  goes  to  show  that 
such  order,  which  was  not  seen  by  the  man- 
aging men  of  the  company  tintU  afterwards, 
was  not  accepted.  It  Is  admitted  by  appel- 
lant that  no  goods  were  delivered  under  the 
alleged  order  of  Jannary  28,  1900.  If  there 
was  no  contract  to  deliver  goods  In  pursuance 
of  an  order  given  and  accepted  on  January  23, 
1900,  then  appellant  Is  not  entitled  to  any  dam- 
ages against  appellee  for  failure  to  deliver 
goods  within  any  particular  time,  so  far  as  the 
alleged  order  of  January  23, 1900,  Is  concerned. 
In  his  letter  dated  December  16,  1899,  to  ap- 
pellee, appellant  states  that  the  order  of  that 
date  "only  covers  the  goods  which  we  have  ac- 
tually sold  and  must  deliver  at  old  prices." 
"Old  prices,"  as  here  used,  means,  as  we  un- 
derstand It,  "billed  prices";  that  Is,  the  prices 
at  which  the  goods  had  been  billed  to  appel- 
lant. If  appellant  sold  such  goods  at  advanced 
prices,  he  certainly  violated  his  agreement 
with  appellee,  Inasmuch  as  he  states  that  he 
had  sold  the  goods,  and  was  to  deliver  them  to 
his  customers  at  the  old  prices.  These  ques- 
tions as  to  whether  appellee  was  to  deliver  the 
goods  at  any  particular  time  or  not,  and  as  to 
whether  appellant  had  any  right  to  sell  the 
goods  at  advanced  prices  Instead  of  selling 
them  at  the  billed  prices,  were  submitted  to 
the  Jury  under  the  Instructions.  So  far  as  the 
contracts  were  in  writing  as  embodied  in  the 
correspondence,  they  were  interpreted  and 
construed  by  the  court. 

Appellant  complains  that  the  third  instruc- 
tion g^Iven  by  the  trial  court  for  the  appellee 
was  erroneous.  This  instruction  tells  the 
Jury  that  the  expression  used  by  the  appel- 
lee In  Its  letter  of  December  21,  1899,  that 
"it  would  do  the  best  it  could,"  did  not  mean 
an  agreement  on  appellee's  part  to  do  It  in 
a  certain  time,  and  that  in  determining 
whether  appellee  failed  to  do  the  best  it 
could  its  ability  and  prior  orders  and  pres- 
sure of  business  might  be  taken  into  account. 
Appellant  also  complains  of  Instruction  num- 
bered 7,  given  by  the  trial  Judge  of  his  own 
motion,  upon  the  ground  that  therein  the 
court  decided  that  no  contract  to  deliver 
goods  at  certain  times  was  emiradied  In  the 
written  evidence  which  was  introduced.  The 
trial  court  did  not  err  In  placing  a  construc- 
tion upon  the  written  contract  as  embodied 
in  the  letters.  It  Is  well  settled  that  the 
meaning  of  a  written  contract  is  a  question 
of  law,  and  that  the  court  must  determine 
the  construction  of  such  a  contract.  The 
court  gives  to  the  Jury,  as  matter  of  law, 
what  the  legal  construction  of  a  written  con- 
tract Is,  and  this  the  Jury  are  bound  abso- 
lutely to  take.  2  Parsons  on  Contracts  (6th 
Ed.)  marg.  p.  492:  Graham  v.  Sadlier,  165 
111.  96,  46  N.  E.  221;  Keeler  v.  Oilfford,  165 
ni.  544,  46  N.  E.  248;  Streeter  v.  Streeter. 
43  111.  1.5.5;  Nash  v.  Classen,  163  III.  409,  45 
N.  E.  276;  Fleet  v.  Hertz,  201  III.  594,  66 
N.  E.  858.  Further  objection  is  made  to  the 
third  instruction  upon   the   alleged  ground 


that  there  was  no  evidence  in  regard  to  ap- 
pellee's ability,  prior  orders,  and  pressurcof 
business.  There  was  evidence  in  regard  to 
these  matters.  In  one  of  its  letters  to  the 
appellant  appellee  alludes  to  the  fact  that 
some  of  Its  customers  buy  large  quantities 
of  goods,  and  pay  for  them  in  10  days,  and 
that  it  was  Its  duty  to  take  care  of  these 
customers  before  shipping  to  appellant.  The 
orders  of  these  customers  were  prior  In  date 
to  those  of  the  appellant.  In  one  of  its  let- 
ters appellee  also  stated  that  it  was  a  small 
concern,  and  could  not  make  more  than  15 
or  18  cases  of  .goods  per  day,  so  that  it  was 
unable  to  ship  as  much  as  appellant  desired 
It  to  do.  In  the  very  letter  of  December 
21,  1899,  written  In  reply  to  appellant's  let- 
ter of  December  16, 1899,  appellee  states  that 
It  has  "lots  of  orders,  and  do  not  know  as 
we  can  ship  all  of  yours  or  not."  These  let- 
ters, and  others  that  might  be  referred  to," 
show  that  there  was  testimony  In  regard  to 
the  matters  referred  to  In  the  third  Instruc- 
tion. There  was  evidence  tending  to  show 
that  the  appellee  delivered  goods  as  soon 
as  It  could,  and  we  do  not  think  ttiat  the 
Instruction  singles  out  or  gives  undue  prom- 
inence to  any  single  fact  or  to  several  facts. 
Appellant  criticises  instruction  numbered 
6,  given  for  the  appellee  by  the  trial  court. 
By  that  instruction  the  Jury  were  told  that 
"In  arriving  at  their  verdict  they  will  take 

i  as  a  basis  the  figures  $3,817.83  as  the  amount 
due  the  plaintiff,  less  such  sum,  if  any,  as 
you  shall  find  from  the  evidence  the  defend- 
ant,  Danziger,   may  be   entitled  to  deduct 

I  therefrom."  It  Is  said  that  this  Instruction 
disregards  all  mention  of  appellant's  defense. 
This  criticism  of  the  Instruction  is  not  Just, 
because  it  expressly  tells  the  Jury  to  deduct 
such  sums  as  they  may  find  from  the  evi- 
dence appellant  Is  entitled  to  have  deducted 
therefrom.  Moreover,  Instruction  numbered 
6,  given  for  the  appellee,  told  the  Jury  to 
find  the  Issues  for  the  appellee,  and  assess 
its  damages  at  $3,817.83,  "unless  they  find 
from  the  evidence  that  the  defendant,  by 
a  preponderance  of  the  evidence,  has  estab- 
lished a  counterclaim  or  set-off  due  from  the 
plaintiff  to  the  defendant."  Here  was  an  ex- 
press reference  to  the  fact  that  appellant 
made  a  counterclaim  and  claimed  a  set-off. 

Instruction  numbered  7,  given  by  the  court 
of  Its  own  motion,  is  further  criticised  by 
appellant  upon  the  ground  that  in  this  case 
the  written  contract  embodied  in  the  let- 
ters was  not  exclusively  for  the  considera- 
tion of  the  court,  but  that  evidence  In  regard 
to  the  alleged  contracts  between  appellant 
and  appellee  was  embraced  both  in  the  letters 
and  In  the  oral  testimony,  and  that,  there- 
fore, It  should  have  been  referred  to  the  Jury 
to  consider  both  the  letters  and  the  oral  tes- 
timony in  determining  what  the  contract 
was.  The  instruction  expressly  said  to  the 
Jury:  "Whether  such  contracts  are  proved 
by  the  testimony  of  the  witnesses  is  for  the 
Jury  to  decide.    If  they  are  proved,  and  the 
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plaintiff  did  not  deliver  the  goods,  then  up- 
on the  invoice  prices  of  such  as  tbe  defend- 
ant sold,  but  could  not  deliver  because  tbey 
'were  not  delivered  by  tbe  plaintiff,  tbe  de- 
fendant is  entitled  to  deduct  from  tbe  claim 
of  tbe  plaintiff  five  per  cent,  of  tbose  in- 
voice prices.  •  •  •  If  such  contracts  and 
nondelivery  are  proved,  and  If  tbe  defendant 
did  not  Induce  tbe  plaintiff  to  believe  that 
he  was  selling  tbe  goods  at  tbe  invoice  prices, 
then  be  would  be  entitled  to  have  a  deduc- 
tion for  the  profits  above  the  invoice  prices 
on  tbe  goods  wblcb  be  did  sell,  but  could  not 
deliver,  because  of  such  nondelivery  by  the 
plaintiff."  Instruction  numbered  7  thus  left 
it  to  the  jury  to  say  whether  the  contracts 
were  proved  by  the  testimony  of  tbe  wit- 
nesses or  not,  and  it  further  left  It  to  tbe 
Jury  to  decide  whether  appellant  was  en- 
titled to  tbe  deduction  claimed  by  him. 

The  question  in  regard  to  tbe  alleged  order 
of  January  23,  1900,  was  whether  any  such 
order  was  given  or  not,  and,  as  that  question 
depended  upon  the  oral  testimony,  it  was 
referred  by  the  InstructlonB  to  the  Jury  to 
decide.  So  far  as  the  order  of  December  16, 
1899,  and  the  contract  embodied  in  tbe  letter 
of  that  date,  are  concerned,  they  were  wholly 
and  altogether  in  writing.  Their  construc- 
tion and  meaning  were,  therefore,  to  be  de- 
termined by  tbe  court.  The  contract  of  De- 
cember 16,  1899,  was  not  embraced  In  tbe 
letters  and  the  oral  testimony  together,  but 
was  embraced  In  tbe  letters  alone.  This  is 
not  a  case,  therefore,  like  the  cases  referred 
to  by  counsel,  where  the  contract  Is  i>artly 
in  writing  and  partly  oral.  That  this  Is  so 
Is  admitted  by  counsel  In  his  brief,  where  he 
states  appellant's  contention  to  be  "that  a 
new  contract  was  made,  and  that  tbe  'do 
the  best  we  can'  proposition  was  In  that  con- 
versation between  Mr.  Green,  Mr.  Rand,  and 
the  appellant  entirely  abrogated."  It  is  one 
thing  to  say  that  a  written  contract  is  abro- 
gated by  a  subsequent  oral  contract,  and  an- 
other thing  to  say  that  a  contract  Is  embodied 
both  In  writing  and  In  conversation. 

The  question  whether  or  not  the  order  of 
January  23,  1900,  was  accepted  by  tbe  ap- 
pellee was  fairly  submitted  to  the  Jury  by 
tbe  second  and  fourth  Instructions  given  for 
the  appellee,  and  upon  such  question  of  fact 
the  Jury  found  against  tbe  appellant.  The 
objections  made  to  the  seventh  instruction 
are  not  well  taken,  and  it  Is  Incorrect  to  say 
that  that  was  an  omnibus  Instruction,  In 
which  the  court  attempted  to  embody  all  the 
law  applicable  to  tbe  case.  This  is  not  a  case 
where,  as  in  North  Chicago  Street  Railway 
Co.  V.  Louis,  138  III.  9,  27  N.  E.  451,  the  trial 
court  refused  all  instructions,  and  gave  an  In- 
struction of  its  own  motion;  but  here  the 
court,  although  giving  an  instruction  of  its 
own  motion,  gave  other  Instnictions  both  for 
the  appellant  and  the  appellee,  In  accord- 
ance with  requests  made  by  both.  Taking 
tbe  Instructions  all  together,  and  regarding 


them  as  one  charge,  we  think  they  correctly 
submit  the  questions  Involved  to  the  Jury. 

Complaint  is  made  that  the  court  refused 
to  give  the  fourteenth  instruction  asked  by 
tbe  appellant  upon  the  trial  below.  There 
was  no  error  in  refusing  this  instruction.  In- 
asmuch as  all  that  was  material  In  it  in 
favor  of  appellant  was  embodied  in  the  clos- 
ing paragraph  of  the  seventh  instruction  giv- 
en by  tbe  court  of  Its  own  motion.  More- 
over, the  Instruction  Ignores  the  question 
whether  or  not  appellant  was  at  liberty  to 
sell  tbe  goods  ordered  at  an  advance  over 
the  billed  prices  of  appellee.  For  the  same 
reason  there  was  no  error  In  refusing  the 
fifteenth  instruction  asked  by  the  appellant 
upon  the  trial  below. 

Some  objection  is  made  to  tbe  admission 
of  certain  portions  of  the  testimony  of  the 
president  of  the  appellee  company  and  of  the 
bookkeeper  of  such  company  in  regard  to  the 
amount  of  goods  which  were  delivered  to 
appellant  under  the  order  of  December  16. 
1899.  The  objection  made  to  this  testimony 
is  that  the  knowledge  of  the  witnesses  was 
based  upon  the  showing  of  the  ledger  account 
of  appellee.  The  bookkeeper,  who  testified, 
kept  the  ledger,  and  made  the  entries  there- 
in, and  the  president  of  the  company  testified 
that  be  managed  the  entire  business,  and 
did  tbe  shipping  with  the  assistance  of  tbe 
bookkeeper.  We  think  it  Is  clear  from  the 
evidence  that  the  witnesses  obtained  their 
knowledge  not  merely  from  the  ledger  ac- 
count, but  from  their  connection  with  tbe 
business,  and  the  management  thereof,  and 
the  shipping  of  goods  therein.  Moreover,  the 
admission  of  appellant  that  $3,817.83  was 
due,  except  so  far  as  such  amount  might  be 
reduced  by  proof  of  offsets  or  of  settlement, 
makes  such  testimony  as  to  delivery  Imma- 
terial. 

We  find  no  error  in  the  record  which  would 
Justify  us  In  reversing  this  Judgment  Ac- 
cordingly the  Judgment  of  the  Appellate 
Court  is  afiSrmed.    Judgment  afiSrmed. 


(204  111.  373) 

CITY  OP  CHICAGO  v.  COOK. 

(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

PLEADING— AMENDMENT  DtJRINO  THE  TRIAL- 
ASSIGNMENTS  OF  ERROR— WAIVER. 

1.  Where  a  cause  had  been  pending  for  over 
four  years  at  the  time  of  trial,  and  had  been 
at  issue  for  over  three  years,  refusal  to  allow 
the  filing  of  a  plea  of  limitations  instanter  dur- 
ing the  trial  was  not  an  abuse  of  discretion. 

2.  Alleged  errors,  not  insisted  upon  in  appel- 
lant's lirief  in  the  Appellate  Court,  will  be  con- 
sidered waived  on  further  appeal  to  the  Su- 
preme Court. 

3.  Appellant's  contention  that  certain  assign- 
ments of  error  were  urged  in  its  reply  brief  iu 
the  Appellate  Court,  and  hence  not  waived  by 
failure  to  discuss  in  that  court,  cannot  be  con- 
sidered, when  not  supported  by  a  certified  copy 
of  the  brief. 

f  1.  See  Pleading,  vol.  S9,  Cent  Dig.  {9  766,  771. 
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Appeal  from  Appellate  Court,  First  District. 

Action  by  Charles  B.  Cook  against  the  city 
of  Chicago.  From  a  judgment  of  the  Appel- 
late Court  (105  111.  App.  353)  affirming  a  judg- 
ment for  plalntW,  defendant  appeals.  Af- 
firmed. 

Charles  M.  Walker,  Corp.  Counsel,  William 
H.  Sexton,  Asst.  Corp.  Counsel,  and  William 
H.  Fitzgerald  (Fitzgerald  &  Orr,  of  counsel), 
for  appellant.  Clarence  S.  Darrow  and  Irving 
W.  Baker,  for  appellee. 

BOGGS,  J.  Judgment  In  the  sum  of  $5,000 
awarded  the  appellee  against  the  appellant  city 
in  the  circuit  court  of  Cook  County  was,  on 
appeal,  affirmed  by  the  Appellate  Court  for 
the  First  District.  The  city  has  prosecuted 
this  Its  further  appeal  to  this  court. 

The  action  was  in  assumpsit  The  declara- 
tion was  filed  June  24,  1897,  and  contained 
the  common  counts  only,  and  was  not  accom- 
panied by  an  Itemized  bill  of  particulars.  The 
only  plea  presented  was  that  of  the  general  is- 
sue, which  was  filed  on  the  9th  day  of  Au- 
gust, 1897.  On  the  28th  day  of  May,  1898, 
the  appellant  city  entered  its  motion  asking 
that  the  appellee  be  required  to  file  a  bill  of 
particulars.  The  motion  was  granted,  and  a 
bUl  of  particulars  filed  on  June  2,  1898.  By 
leave  of  the  court  an  amended  bill  of  particu- 
lars was  filed  October  12,  1898,  and  by  fur- 
ther like  leave  the  bill  of  particulars  was  again 
amended  on  December  8,  1898.  The  trial  of 
the  cause  before  a  jury  was  commenced  on  the 
30th  day  of  December,  1901.  The  morning 
session  of  the  court  on  that  day  was  devoted 
to  the  examination  and  cross-examination  of  a 
witness  introduced  in  behalf  of  the  appellee. 
At  the  convening  of  the  court  for  the  after- 
noon session,  counsel  for  the  city  asked  leave 
to  file  instanter  a  plea  of  the  statute  of  limi- 
tations. The  court  refused  to  grant  such 
leave,  and  this  action  of  the  court  Is  assigned 
as  for  error. 

The  application  for  leave  to  file  the  addi- 
tional plea  was  addressed  to  the  discretion  of 
the  court  Fisher  v.  Greene,  95  111.  94;  Dow 
V.  Blake,  148  111.  76,  36  N.  E.  761,  39  Am.  St 
Rep,  156;  Phenix  Ins.  Go.  v.  Stocks,  149  111. 
319,  36  N.  E.  406;  Davis  v.  Lang,  153  111. 
175,  38  N.  R  635.  A  defendant  who  presents 
such  an  application  after  the  cause  has  gone 
to  trial.  In  order  to  entitle  the  application  to 
the  favorable  consideration  of  the  court  should 
support  the  motion  by  showing  some  reason- 
able excuse  for  not  bavhig  presented  the  de- 
fense before  the  calling  of  the  cause  for  trial. 
Phenlx  Ins.  Co.  v.  Stocks,  supra;  21  Ency.  of 
PI.  &  Pr.  686,  605.  In  Fisher  v.  Greene, 
supra,  the  motion  to  file  additional  pleas  was 
made  after  the  cause  had  been  reached  for 
trial  and  after  the  Issues  had  been  made  up 
for  about  19  months.  The  motion  was  not 
supported  by  affidavit  showing  any  excuse 
for  not  filing  the  pleas  at  an  earlier  day,  and 
was  denied  by  the  court.  We  there  said: 
"Under  snch  circumstances  we  cannot  hold 


that  the  court  erred  in  denying  leave  to  file 
additional  pleas.  Had  the  defendant  shown 
a  reasonable  excuse  for  the  delay,  doubtless  It 
would  have  been  the  duty  of  the  court  to 
have  permitted  the  pleas  to  have  been  filed, 
but  for  aught  that  appears  the  defendant  knew 
as  well  when  he  filed  his  first  pleas  the  neces- 
sity of  filing  the  additional  pleas  as  he  did 
when  the  motion  was  made.  If  he  did,  he 
had  no  right  to  remain  silent  until  plaintiff 
had  prepared  for  trial  on  the  Issues  presented, 
and  then,  on  the  eve  of  a  trial,  present  a  new 
and  unexpected  Issue  which  might  compel  a 
continuance  of  the  cause.  The  correct  rule 
of  practice  in  a  case  of  this  character  was 
indicated  in  MilUkin  v.  Jones,  77  111.  372,  in 
which  It  was  held,  where  a  defendant,  after 
filing  the  general  Issue,  and  the  continuance 
of  the  cause,  discovers  that  he  has  a  substan- 
tial defense  not  admissible  under  the  general 
issue,  he  should  at  the  earliest  convenient  day 
ask  for  special  leave  of  the  court  to  file  an 
additional  plea,  so  as  not  to  take  the  plaintiff 
by  surprise  or  delay  the  business  of  the  court 
In  this  case  the  defendant  had  ample  time 
and  opportunity  to  present  an  additional  plea. 
If  he  desired,  long  before  the  cause  was  call- 
ed for  trial.  The  court  was  held  every  month, 
and  surely  a  year  and  six  months  afforded 
sufficient  time  In  which  leave  might  have 
been  obtained  long  before  the  cause  was  called 
for  trial.  We  do  not,  therefore,  regard  the 
decision  of  the  court  as  erroneous."  In  Dow 
V.  Blake,  supra,  application  for  leave  to  file 
additional  pleas,  made  more  than  seventeen 
months  after  the  Issues  had  been  made  up 
and  only  three  days  before  the  cause  stood  for 
trial,  was  denied,  and  It  was  held  this  court 
could  not  say  that  under  the  circumstances 
the  trial  court  abused  the  discretion  with 
which  It  was  vested.  In  the  case  at  bar  the 
motion  was  presented  during  the  trial  of  the 
cause  before  the  jury.  The  case  had  been  at 
Issue  on  a  plea  of  the  general  Issue  for  more 
than  four  years.  Itemized  bills  of  particulars 
bad  been  on  file  for  more  than  three  years. 
No  reason  was  advanced,  by  way  of  affidavit 
or  otherwise,  explaining  or  excusing  the  delay 
In  presenting  the  additional  defense.  There 
was  no  abuse  of  discretion  In  refusing  to  al- 
low the  plea  to  be  Interposed. 

The  appellant  city  did  not,  at  the  close  of 
testimony  in  the  cause,  move  the  court  to 
Instruct  the  jury  that,  as  a  matter  of  law,  the 
plaintiff  could  not  recover.  Therefore  no  ques- 
tion of  law  is  raised  hi  this  court  whether  or 
not  there  was  evidence  fairly  tending  to  sup- 
port the  plaintiff's  cause  of  action.  Whether 
such  cause  of  action  was  supported  by  the 
weight  of  the  testimony  Is  a  question  of  fact 
which  has  been  conclusively  determined  ad- 
versely to  the  appellant  by  the  judgment  of 
the  circuit  court  and  the  affirmance  thereof  in 
the  Appellate  Court.  It  appeared  from  the 
bills  of  particulars  and  from  the  evidence 
that  the  claim  of  the  appellee  was  for  services 
rendered  to  the  city.  Whether  the  services 
rendered  by  the  appellee  to  the  city  were  such 
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as  could  only  be  recovered  for  out  of  a  special 
fund  created,  as  appellant  contends,  for  the 
payment  of  such  services  and  expenses,  Is 
not,  as  we  have  seen.  In  any  way  presented 
as  a  question  of  law  for  the  determination  of 
this  court. 

Appellant  complains  that  the  circuit  court 
refused  certain  instructions  which  It  asked  to 
be  given  to  the  Jury.  The  appellee  Insists  that 
the  refusal  to  give  these  Instructions  was  not 
urged  in  the  brief  filed  by  the  appellant  In 
the  Appellate  Court,  and  In  support  of  this 
Insistence  has,  by  leave  of  this  court  first  had 
and  obtained,  filed  a  certified  copy  of  the 
brief  filed  by  the  appellant  city  in  the  Appel- 
late Court.  This  brief  supports  the  insistence 
of  the  appellee.  The  omission  to  urge  in  the 
Appellate  Coiut  as  error  the  refusal  of  the 
trial  court  to  grant  the  instructions  must  be 
considered  as  a  waiver  or  abandonment  by 
the  appellant  city  of  the  assignment  of  such 
refusal  as  error,  and  such  alleged  errors  can- 
not to  be  revived  and  raised  for  the  first  time 
In  this  court.  Abend  v.  Endowment  Fund, 
174  111.  96,  60  N.  E.  1052;  Chicago  &  Alton 
Ralh-oad  Co.  v.  Strawboard  Co.,  100  111.  268, 
60  N.  E.  S18. 

Appellant,  in  its  reply  brief  In  this  court, 
insists  that  In  the  reply  brief  filed  in  its  behalf 
in  the  Appellate  Court  the  refusal  of  the  court 
to  grant  these  Instructions  was  called  to  the 
attention  of  the  Appellate  Court.  Apart  from 
the  question  whether  an  assignment  as  for 
error  may  be  presented  for  the  first  time  In 
a  reply  brief,  to  which  the  adversary  can  have 
no  opportunity  to  respond  or  be  heard,  the 
insistence  of  the  appellant  is  not  supported  by 
a  certified  copy  of  the  brief  filed  by  it  In 
reply  tai  the  Appellate  Court,  and  for  that 
reason  cannot  be  considered  bi  this  court. 

The  Judgment  of  the  Appellate  Court  must 
be  and  is  affirmed.    Judgment  affirmed. 


(204  III.  479) 


DAVID  v.  PEOPLE. 


(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

INCEST-CONSENT    OF    FEMALE— EVIDENCE- 
SEVERAL  OCCURRENCES— ELECTION. 

1.  In  a  prosecution  for  incest,  evidence  re- 
viewed and  held  sufficient  to  sustain  a  convic- 
tion. 

2.  The  statute  defining  incest  provides  that 
persons  within  the  degrees  of  consanguinity 
within  which  marriages  are  declared  by  law  to 
he  incestuous  and  void,  who  shall  commit  adul- 
tery or  fdJ-nication  with  each  other,  shall  be  im- 
prisoned, etc.  Hurd's  Rev.  St  1901,  c.  131,  g 
1,  declares  that  words  importing  the  plural 
number  in  such  statutes  may  include  the  singu- 
lar. Held,  that  the  consent  of  the  female  to 
unlawful  sexual  intercourse  was  not  necessary, 
within  such  statute,  to  constitute  the  crime  of 
incest  by  the  male. 

3.  Where  several  instances  on  which  defend- 
ant was  charged  to  have  committed  incest  were 
proved,  if  the  defendant  desired  the  state  to  be 
required  to  elect  on  which  it  would  rely  for  a 
conviction,  the  proper  practice  was  to  move  the 
court  to  require  an  election,  and  not  by  lequest- 
;ng  an  instniction  that  the  prosecution  could  re- 
ly on  only  a  particular  occurrence  specified. 

1  2.  See  Incest,  vol.  27,  Cent.  Dig.  {  6. 


Error  to  Circuit  Court,  Iroquois  County; 
Geo.  W.  Brown,  Judge. 

William  David  was  convicted  of  Incest, 
and  he  brings  error.    Affirmed.  ' 

This  Is  an  indictment  returned  on  Novem- 
ber 15,  1902,  in  the  circuit  court  of  Iroquois 
county,  charging  philntiff  in  error.  In  three 
counts,  with  the  crime  of  Incest  on  October 
18,  1902,  with  his  niece.  Belle  L.  Price.  Two 
trials  have  been  bad,  and  in  each  the  jury 
have  found  plaintiff  in  error  guilty.  A  new 
trial  was  granted  by  the  court  in  the  first 
instance,  and  was  denied  In  the  second. 
Plaintiff  in  error  was  sentenced  to  the  pen- 
itentiary, and  brings  bis  cause  to  this  court. 

Belle  L.  Price,  the  niece  with  whom  he  is 
charged  to  have  committed  this  crime,  is  a 
girl  fourteen  years  of  age  on  July  9,  1902. 
She  and  plaintiff  in  error  had  lived  with  the 
mother  of  plaintiff  in  error,  who  was  also 
the  grandmother  of  the  girl,  for  about  a 
year  prior  to  the  time  when  the  crime  is 
alleged  to  have  been  committed.  The  girl 
did  chores  and  went  to  school,  while  piaintifl 
in- error  worked  in  the  fields  and  performed 
other  necessary  work  upon  the  farm.  The 
testimony  of  the  niece  tends  to  show  that 
plaintiff  in  error  had  sexual  Intercourse  with 
her  on  three  distinct  occasions,  each  on  Sat- 
urday, the  first  time  In  the  barn,  the  second 
time  in  the  house,  and  the  third  time,  on 
October  18,  1902,  in  Hizer's  woods  near  the 
house.  Her  testimony  concerning  the  first 
two  acts  of  intercourse  is  not  corroborated 
by  any  other  witness.  She  testified  that  the 
occurrence  in  the  barn  took  place  about  two 
or  three  weeks  before  October  18th;  that  she 
had  gone  up  In  the  haymow  of  the  bam 
to  throw  down  hay  to  the  horses,  and  that 
while  she  was  there  the  plaintiff  In  error 
came  up,  took  hold  of  her,  threw  her  down, 
and  committed  fornication  With  her;  that 
this  was  the  first  time  sbe  had  ever  had 
sexual  Intercourse;  that  she  does  not  remem- 
ber that  he  hurt  her  or  that  she  made  any 
outcry;  that  there  were  no  blood  stains  on 
her  clothing  or  person  when  she  left  the 
bam;  that  she  said  nothing  to  any  cme  about 
this,  and  continued  in  school  the  same  as 
usual;  that  she  does  not  remember  of  offer- 
ing any  resistance  or  of  trying  to  prevent 
bim  from  accomplishing  his  purpose.  The 
occurrence  in  the  honse,  according  to  her  tes- 
timony, took  place  one  week  later  than  that 
In  the  bam.  She  testified  that  she  went  up- 
stairs to  her  room,  and  that  soon  afterwards 
the  plaintiff  in  error  came  up,  took  hold  of 
her  and  carried  her  to  his  room,  where  he 
again  had  sexual  intercourse  with  her;  that 
at  this  time  her  grandmother  was  away 
from  home;  that  she  did  not  try  to  push  him 
away,  because  be  held  her;  that  she  told  no 
one  about  this,  and  does  not  remember  that 
he  hurt  her.  Plaintiff  in  error  denied  both 
of  these  occurrences,  and  introduced  several 
witnesses  to  prove  that  on  Saturday,  October 
11th,  during  the  entire  afternoon,  he  was  not 
on  or  near  the  premises  on  which  they  lived. 
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The  testimony  of  the  niece  as  to  the  oc- 
currence on  October  18th  tends  to  show  that 
she  was  sent  by  her  grandmother  to  Hizer's 
woods,  about  40  rods  from  the  house,  im- 
mediately after  dinner,  to  drive  some  cows 
and  colts  into  a  pasture  from  which  they 
bad  escaped;  that  she  left  plaintiff  in  error 
at  the  house;  that  after  she  had  driven  the 
cows  out  she  returned  for  the  colts,  and  tliat 
plaintiff  in  error  followed  her  into  the  woods, 
overtook  her,  threw  her  down,  unbuttoned 
her  clothes,  and  again  bad  sexual  intercourse 
with  her;  that  while  they  were  in  the  act 
four  men  approached,  and  that  plaintiff  in  er- 
ror Jumped  up  and  walked  off  fast  through 
the  woods,  while  she  got  up,  went  behind  a 
tree  or  stump,  and  fastened  her  clothes;  that 
she  then  started  for  the  house,  but  the  men 
called  to  her,  stopped  her,  asked  her  name 
and  that  of  the  man  who  was  with  her,  and 
that  she  told  them  it  was  her  uncle,  William 
David.  She  further  testified  that  she  did 
not  remember  that  he  hurt  her,  nor  that  she 
resisted  him,  or  tried  to  prevent  him  from 
performing  the  act;  that  she  told  no  one  of 
this  occurrence  until  the  following  Monday, 
when  her  father  and  mother  called  at  school, 
asked  her  about  it,  and  took  her  home.  Two 
of  the  four  men  referred  to  by  the  witness 
in  her  testimony,  namely,  Webster  and  Ma- 
lone,  testified  that  they  were  in  Hizer's 
woods  hunting,  and  saw  a  man  lying  on  the 
ground  about  200  feet  away;  that  he  got 
up  and  appeared  to  be  buttoning  his  pants, 
and  walked  away;  that  they  then  saw  the 
girl  get  np  from  tiie  same  place  and  go  be- 
hind a  tree  or  stump.  Webster  testified  timt 
the  man's  pants  were  open  and  his  privates 
out;  that  he  had  been  acquainted  with  the 
man  for  several  years,  and  that  it  was  Wil- 
liam David.  Malone  testified  that  they  called 
to  the  girl,  stopped  her,  asked  the  name  of  the 
man  and  her  name;  that  she  said  her  name 
was  Belle  Price,  and  tliat  the  man  was  her 
uncle,  William  David.  Both  testified  that  she 
then  went  to  the  house,  and  that  soon  after- 
wards they  saw  and  talked  with  plaintiff  in 
error.  Plaintiff  In  error  denied  this  whole  oc- 
currence, and  testified  that  he  did  not  see  his 
niece  after  she  left  the  house  to  drive  the 
cows  out  of  the  woods;  that  he  stayed  at  the 
house  until  he  hitched  up  his  horses  and 
drove  down  in  the  field,  where  he  met  the 
four  men.  In  this  he  is  corroborated  by 
his  mother,  from  whose  testimony  it  appears 
that  she  was  with  him  during  the  entire  time 
from  dinner  until  he  left  with  his  horses 
for  the  field,  and  that  Belle  Price  had  re- 
turned to  the  house  before  plaintiff  in  error 
left  It;  that  the  four  men  came  to  her  house 
for  a  drink,  and  that  plaintiff  in  error  had 
then  only  been  gone  long  enough  to  reach 
the  woods;  that  the  cattle  had  been  brought 
back  into  the  pasture  before  he  started,  and 
timt  she  saw  the  girl  back  around  the  house 
before  he  went  back  to  the  field. 

Testimony  of  Belle  Price  given  on  the  for- 
mer trial  of  the  case  was  read  in  evidence  on 


the  part  of  the  accused,  in  which  she  stated 
that  she  .tried  to  prevent  this  occurrence  in 
the  woods,  as  well  as  the  two  earlier  occur- 
rences; that  she  never  consented,  and  tliat 
she  tried  on  each  occasion  to  put  him  away 
and  prevent  the  act  with  all  her  might  and 
strength.  Witnesses  were  Introduced  who 
testified  that  Webster  liad  made  statements 
to  them  out  of  court  that  he  did  not  see 
plaintiff  in  error  with  his  niece  in  the  woods 
on  that  occasion.  A  physician  testified  tliat 
be  had  examined  Belle  Price  some  time  in 
December,  Just  before  the  first  trial,  with  the 
view  of  ascertaining  whether  or  not  she  had 
had  sexual  intercourse,  and  that  he  found 
conditions  from  which  he  formed  the  opinion 
that  she  had.  A  large  number  of  witnesses 
were  introduced  on  behalf  of  the  state,  who 
testified  that  the  general  reputation  of  the 
plaintiff  in  error  for  truth  and  veracity  was 
bad.  Other  testimony  was  offered  which 
tended  to  show  that  the  testimony  of  the 
mother  tending  to  establish  an  alibi  for  Wil- 
liam David  as  to  the  transaction  in  Hizer's 
woods  was  untrue. 

Donovan  &  Shields  and  Payson  &  Kessler, 
for  plaintiff  in  error.  H.  3.  Hamlin,  Atty. 
Gen.,  and  J.  W.  Kern,  State's  Atty.,  for  the 
People. 

SCOTT,  J.  (after  stating  the  facts).  Plain- 
tiff in  error  complains  that  the  verdict  is  not 
sustained  by"  the  evidence.  With  this  con- 
tention we  cannot  agree.  The  case  has  been 
twice  tried.  The  prosecutrix  testified  on 
both  trials.  A  transcript  of  her  testimony 
given  on  the  first  trial  was  offered  and  read 
in  evidence  on  the  second  trial.  Her  testi- 
mony on  each  trial  contains  many  contra- 
dictions and  inconsistencies  in  reference  to 
immaterial  matters,  but  upon  the  material 
contested  questions,  namely,  did  some  man 
tiave  sexual  intercourse  with  her  in  Hizer's 
woods,  and  was  that  man  William  David,  her 
testimony  is  unequivocal,  and  consistent  with 
her  statements  made  upon  being  detected  in 
the  criminal  act,  and  with  other  facts  and 
circumstances  proven  on  the  trial  in  refer- 
ence to  what  took  place  in  these  woods,  and 
she  is  amply  corroborated  by  Webster,  and 
to  some  extent  by  Malone.  Opposed  to  this 
testimony  was  that  of  the  defendant,  cor- 
roborated, so  far  as  the  alibi  set  up  by  him 
is  concerned,  by  the  testimony  of  his  mother. 
Evidence  was  offered' tending  to  impeach  the 
truth  and  veracity  of  the  accused,  his  mother, 
and  Webster.  It  was  peculiarly  the  province 
of  the  Jury  to  determine  whether  or  not  the 
testimony  was  sufllcient  to  establish  the  guilt 
of  the  defendant  beyond  a  reasonable  doubt. 
With  their  conclusion,  under  the  evidence  in 
this  case,  we  will  not  interfere. 

It  is  also  argued  that  the  testimony  in  the 
cause  tends  to  show  that  rape  was  commit- 
ted, and  the  court  below  was  asked  by  the 
afcu.scd  to  instruct  the  Jury  that  in  order  to 
constitute  the  crime  of  incest  It  is  essential 
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the  proof  should  show  that  the  "sexual  Inter- 
course Is  accomplished  without  foice  by  the 
defendant  and  with  the  consent  of  the  prose- 
cuting witness."  This  Instruction  was  re- 
fused. 

Our  statute  provides  that  "jjersons  within 
the  degrees  of  consanguinity  'within  which, 
man-iages  are  declared  by  law  to  be  In- 
cestuous and  void,  who  shall  Intermarry  with 
each  other,  or  who  shall  commit  adultery  or 
fornication  with  each  other,  or  who  shall 
lewdly  and  lasciviously  cohabit  with  each 
other,  shall  be  Imprisoned  In  the  penitentiary 
not  exceeding  ten  years,"  and  the  instruction 
offered  is  based  on  the  theory  that  the  crime 
of  Incest,  under  the  statute,  la  a  Joint  one, 
requiring  the  consent  of  both  parties  to  the 
fornicatiou,  and  that  where  the  act  is  ac- 
complished by  force,  and  without  the  consent 
of  the  female,  the  male  Is  guilty  of  rape  and 
not  of  Incest,  and  stress  Is  put  upon  the  fact 
that  the  statute  Is  In  the  plural,  and  against 
persons  who  commit  fornication  "with  each 
other."  Incest,  as  it  is  made  punishable  in 
the  various  states  of  the  Union,  is  defined 
by  statutes.  Some  apparent  conflict  In  the 
buthorlties  grows  out  of  the  fact  that  there 
is  a  variance  In  the  several  statutes  on  this 
subject;  but  there  Is  a  hopeless  conflict  in 
adjudicated  cases  which  have  been  deter- 
mined by  the  courts  of  last  resort  In  states 
having  statutes  defining  Incest  In  substantial- 
ly the  sanir  words  as  are  used  In  our  statute. 
In  De  Groat  v.  People,  39  Mich.  124,  State 
V.  JarvIs,  20  Or.  437,  26  Pac.  302,  23  Am. 
St.  Rep.  141,  and  Yeoman  v.  State,  21  Neb. 
171,  31  N.  W.  669,  under  statutes  ahnost 
identical  in  words  and  identical  In  meaning 
with  our  own,  it  was  held  that  the  crime  of 
rape  by  forcible  ravishment  and  Incest  can- 
not be  committed  by  the  same  act,  but  that 
of  incest  requires  the  concurring  assent  of 
both  parties.  To  the  same  effect  are  other 
cases  decided  by  the  courts  of  other  states 
under  statutes  differing  somewhat  from  our 
own.  On  the  other  hand,  under  statutes  in 
substance  precisely  as  that  of  Illinois,  it  has 
been  held  In  Smith  v.  State,  108  Ala.  1,  19 
South.  306.  .^4  Am.  St.  Rep.  140,  People  v. 
Kniser.  119  Cal.  456,  51  Pac.  702,  and  State 
V.  Nugent,  20  Wash.  522,  56  Pac.  25,  72  Am. 
St.  Rep.  133,  that  where  the  parties  to  sexual 
intercourse  are  within  the  prohibited  de- 
grees the  male  may  be  convicted  of  incest 
even  tliough  he  accomplish  the  act  by  force 
and  without  the  consent  of  the  female.  In 
Iowa  the  language  in  the  statute  Is  as  fol- 
lows: "Or  if  any  person  being  within  the 
degrees  of  consanguinity  or  affinity  in  which 
marriages  are  prohibited  by  this  section,  car- 
nally Icnow  each  other  they  shall  be  deemed 
guilty  of  incest."  In  State  v.  Hurd,  101 
Iowa,  391,  70  N.  W.  613,  this  question  arose 
under  the  Iowa  statute  above  quoted,  and, 
although  the  language  of  the  statute  re- 
quires carnal  knowledge  by  each  of  the  oth- 
er, the  court  in  that  case  determined  that 
the  consent  of  the  female  is  not  necessary  to 


.constitute  the  crime  of  Incest  in  the  male, 
and  held  that  in  the  earlier  Iowa  case  of 
State  V.  Thomas,  53  Iowa,  214,  4  N.  W.  90S, 
which  is  relied  upon  by  the  Oregon  court  in 
the  case  of  State  v.  Jarvis,  supra,  the  ques- 
tion here  presented  did  not  properly  arise. 

In  our  judgment  the  better  reasoning  sup- 
ports the  conclusion  that  the  consent  of  the 
female  Is  not  necessary  to  constitute  the 
crime  of  incest  by  the  male.  It  is  true  that 
our  statute  is  written  In  the  plural,  but  the 
third  paragraph  of  section  1  of  chapter  131 
(Hurd's  Rev.  St.  1901)  provides  that  "words 
importing  the  singular  number  may  extend 
and  be  applied  to  several  persons  or  things, 
and  words  importing  the  plural  number  may 
Include  the  singular,"  so  that  no  violence  is 
done  to  the  language  of  the  section  denoun- 
cing incest  by  holding  that  it  applies  to  any 
person  who  shall  have  sexual  intercourse 
with  another  who  is  within  the  prohibited 
degrees.  The  things  wh'ich  the  law  is  In- 
tended to  punish  are  the  purpose  and  desire 
to  have,  and  the  act  of  having,  sexual  inter- 
course with  another  who  is  related  to  the 
first  as  specified  in  the  statute.  The  mind 
of  the  male  is  equally  criminal,  and  his  act 
equally  deplorable,  unnatural,  and  detestable, 
whether  the  female  consents  or  not.  The 
fact  that  she  consents  adds  nothing  to  his 
moral  and  legal  turpitude.  It  is  his  intent 
and  his  act  that  the  law  punishes  him  for. 
It  Was  not  intended  to  punish  him  because 
she  consented  to  the  fornication,  but  because 
he  desired  and  participated  therein.  Nor  is 
the  persuasion  or  enticement  of  the  female 
by  the  male  an  element  of  the  crime,  because 
she  is  equally  guilty  with  him  if  she  con- 
sents, however  reluctantly  and  no  matter 
under  what  persuasion  or  inducement,  to  the 
fornication,  and  his  legal  guilt  would  not  be 
the  less  If  she  should  entice  and  persuade 
blm  to  join  her  in  the  commission  of  this 
crime. 

The  accused  asked  and  the  court  refused 
the  following  instruction:  "You  are  instruct- 
ed by  the  court  that  the  prosecution  can  rely 
upon  but  one  act  of  intercourse  in  this  case 
for  the  purpose  of  asl£:lng  a  conviction,  and 
that  Is  the  one  that  Is  alleged  to  have  occur- 
red in  the  Hizer  woods  on  the  18th  day  of 
October,  A.  D.  1902."  This  action  of  the 
court  Is  said'  to  have  been  prejudicial  to  the 
defendant  below,  for  the  reason  that  the 
prosecutrix  testified  that  William  David  had 
had  sexual  Intercourse  with  her  on  two  ear- 
lier occasions,  and  it  is  suggested  that  the 
refusal  of  the  court  to  give  this  instruction 
left  the  jury  free  to  convict  the  defendant 
on  account  of  the  girl's  testimony  In  refer- 
ence to  the  earlier  occurrences,  and  amounts 
to  putting  him  on  trial  for  two  or  more  felo- 
nies at  the  same  time.  We  have  carefully 
examined  this  record,  including  the  instruc- 
tions given,  and  are  satisfied  from  this  ex- 
amination that  the  jury  understood  that  the 
charge  upon  which  the  prosecution  sought  a 
conviction  and  unov  v';lch  they  were  trying 
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ttie  defendant  was  that  of  having  comoiltted 
Incest  in  tbe  Hizer  woods  on  the  later  occa- 
sion. If,  however,  the  accused  desired  to 
have  tlie  court  require  the  prosecution  to 
elect  of  record  which  of  the  occurrences  tes- 
tified to  by  the  prosecuting  witness  the  peo- 
ple would  rely  upon  In  seeking  a  conrictlon, 
the  propel  practice  was  to  move  that  the 
court  require  an  election,  and,  if  this  motion 
was  overruled,  the  propriety  of  requiring  an 
election  could  then  be  presented  to  tills  court 
In  the  event  of  a  conviction  below.  The 
court  could  not,  by  an  instruction,  make  an 
election  for  tbe  prosecuting  ofUcer.  In  the 
refusal  of  this  instruction  there  was,  there- 
tore,  no  error. 

Tbe  Judgment  of  the  circuit  court  will  be 
affirmed.    Judgment  atQrmed. 


OM  HI.  MS) 

OHICAGO.  L  4e  I..  RT.  00.  T.  BARR. 

(Supreme  Conrt  of  IlliDois.    Oct  26,  190S.) 

MASTER  AND  SERVANT— RAILROADS— SWITCH- 
MAN—DKATH— ASSUMPTION  OF  RISK. 
1.  A  switch  engine,  with  which  deceased  was 
•mployed  as  a  switchman,  stopped  to  take  him 
aboard  while  backing  through  the  railroad  yard, 
and  he  stepped  on  the  hind  footboard.  There 
was  no  ladder  leading  from  the  board  to  the 
to^  of  the  tank,  and,  without  anr  necessity  for 
domg  so,  after  he  had  signaled  the  engineer  to 
start,  he  attempted  to  climb  to  the  top  of  the 
tank  by  placing  his  foot  on  tbe  drawbar  and 
nninging  to  the  top,  in  order  to  deposit  certain 
na^  in  the  box  on  top  of  tbe  tank,  in  doing 
which  he  lost  his  hold  and  fell  to  the  track  and 
was  run  over.  Held,  that  deceased  assumed  the 
risk  incident  to  his  attempt  to  climb  on  ths 
tank  In  such  manner. 

Error  to  Appellate  Court,  First  District 
Action  by  Herbert  S.  Barr,  as  administra- 
tor of  the  estate  of  Charles  M.  Campbell,  de- 
ceased, against  tbe  Chicago,  Indianapolis  & 
Louisville  Railway  Company.  From  a  Judg- 
ment in  favor  of  plaintiff,  affirmed  by  tbe 
Appellate  Court  (107  111.  App.  Ul),  defend- 
ant brings  error.    Reversed. 

Q.  W.  Kretzlnger,  for  plaintiff  In  error. 
James  C.  McSbane,  for  defendant  In  error. 

OARTWRIGHT,  J.  Charles  M.  Campbell 
was  run  over  and  killed  by  a  switch  engine 
of  plaintiff  in  error  In  its  railroad  yard  at 
Hammond,  Ind.,  on  July  13,  1897,  while  In 
Ita  employ  as  a  switchman.  Defendant  In 
error  was  appointed  administrator  of  bis  es- 
tate, and  brought  suit  in  tbe  superior  court 
of  Cook  county  to  recover  damages  for  his 
death  nnder  a  statute  of  Indiana  giving  a 
right  of  action  to  tbe  personal  representa- 
tives  of  one  whose  death  is  caused  by  tbe 
wrongful  act  or  omission  of  another.  Upon 
a  trial  there  was  a  verdict  and  judgment  for 
|5,0OO,  and  tbe  Appellate  Court  for  the  First 
District  affirmed  the  Judgment  Tbe  writ  of 
error  in  this  case  was  sued  out  to  review  tbe 
Judgment  of  the  Appellate  Court. 

Tbe  defendant  offered  no  evidence  at  the 
trial,  tmt  at  tbe  conclusion  of  the  evidence 


introduced  by  the  plaintiff  moved  tbe  court 
to  direct  a  verdict  of  not  guilty.  Tbe  court 
denied  tbe  motion,  and  refused  to  g^ve  the 
instruction  tendered  with  It  and  tbe  ruling 
is  assigned  as  error.  •  The  declaration  con- 
tained three  counts.  The  first  alleged  that 
tbe  deceased  was  employed  by  defendant  as 
a  switchman;  that  defendant  bad  a  switch 
engine,  upon  tbe  rear  end  of  which  it  pro- 
vided and  maintained  a  footboard  for  switch- 
men to  stand  upon;  that  switchmen  were 
frequently  required,  in  the  discharge  of  their 
duties,  to  reach  or  climb  from  the  footboard 
to  the  top  of  the  tender  while  the  engine  was 
in  motion;  that  defendant  failed  to  furnish 
a  sufficient  hand  railing  upon  tbe  rear  of  tbe 
engine  by  which  they  could  bold  while  at- 
tempting to  climb  to  the  top  of  the  tender; 
and  that  deceased,  while  attempting  to  climb 
to  tbe  top  of  tbe  tender,  and  exercising  ordi- 
nary care,  while  tbe  engine  was  in  motion, 
by  reason  of  the  failure  to  provide  a  suffi- 
cient bandrnlling,  fell  off  and  was  run  over. 
Tbe  second  and  thhrd  counts  contained  sub- 
stantially tbe  same  averments,  charging  as 
negligence  the  failure  of  defendant  to  equip 
tbe  rear  end  of  tbe  tender  with  a  ladder  for 
switchmen  to  climb  to  the  top  while  tbe 
engine  was  In  motion.  The  plea  was  tbe 
general  Issue. 

There  was  but  one  witness  who  k&ew  any- 
thing about  tbe  accident,  and  there  was  no 
conflict  whatever  in  the  evidence,  which  was 
all  offered  by  tbe  plaintiff.  Tbe  facts  which 
tbe  evidence  tended  to  prove  are  as  follows: 
The  deceased  was  38  years  old,  and  had 
worked  as  a  switchman  for  15  years.  He 
had  been  accustomed  to  working .  in  switch 
yards  and  in  various  places,  switching  cars, 
and  had  been  employed  by  defendant  as  a 
switchman  for  more  than  a  year.  At  8 
o'clock  on  the  morning  of  July  13,  1897,  be 
went  to  work  at  Hammond,  Ind.,  with  a  fel- 
low switchman,  Frank  Stowman.  Tbe  switch 
engine  which  they  worked  with  had  been  a 
small  road  engine,  which  bad  been  converted 
into  a  switch  engine  about  a  year  before,  by 
removing  tbe  pilot  and  putting  a  footboard 
at  each  end.  Tbe  footboard  at  the  rear  was 
about  12  Inches  wide,  extending  across  the 
tender,  and  from  12  to  18  Inches  above  tbe 
ralL  The  distance  from  the  footboard  to  tbe 
top  of  tbe  tank  was  about  6  feet  T7pon  the 
rear  of  the  tender,  about  3  feet  above  the 
footboard,  there  were  two  iron  handrails  or 
grab-Irons,  al)out  18  inches  long,  running 
crosswise  and  extending  within  2  Inches  of 
the  sides,  for  switchmen  to  hold  by  while 
riding  on  the  footboard.  There  was  a  draw- 
bar in  the  center  of  the  tender,  of  what  is 
called  tbe  "nigger-bead"  style.  The  drawbar 
was  fastened  to  the  tank  by  four  bolts.  The 
tank  was  of  sheet  Iron,  with  a  leaf  or  flange 
8  or  10  Inches  wide  at  the  top,  making  a 
flaring  top.  There  vras  no  ladder  on  the  rear 
of  tbe  tender,  and  nothing  above  the  band- 
rails  to  hold  on  to  in  attempting  to  climb 
the  smooth  sheet-Iron  tank.    It  was  Impoa- 
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sible  to  reach  the  top  of  the  tank  and  keep 
one  foot  on  the  footboard.  A.  Bwitchman 
could  not  hold  the  grab-iron  and  at  the  same 
time  reach  the  top  of  the  tender.  If  Job  put 
his  foot  on  the  drawbar  he  would  have  to  let 
go  of  the  grab-Iron  and  make  a  spring,  and 
If  he  got  hold  of  the  top  he  would  then  have 
to  spring  up,  and,  striking  his  body  on  the 
edge  of  the  tender,  get  over  on  top.  Camp- 
bell bad  no  considerable  work  on  the  engine 
during  the  day,  but  worked  in  the  field  as  end 
man,  while  Stowman  followed  the  engine. 
The  accident  occurred  in  broad  daylight, 
about  4:30  in  the  afternoon,  and  Campbell 
had  been  working  with  the  engine,  in  switch- 
ing, for  nine  or  ten  hours.  Stowman  was  the 
only  one  who  saw  the  accident  He  was 
standing  on  the  left-hand  side  of  the  foot- 
board, and  the  engine  was  backing  north  on 
track  No.  2.  The  place  where  it  was  going 
was  about  30  car  lengths  distant.  The  en- 
gine came  to  almost  a  stop  to  take  Campbell 
up,  and  he  stepped  on  the  footboard  on  the 
right-hand  side.  He  had  a  green  flag  in  bis 
hand,  which  was  used  on  the  main  line  of 
the  road  to  denote  the  rear  of  a  train,  but 
which  there  was  no  use  for  in  the  yards. 
After  Campbell  got  on  the  footboard,  he  gave 
a  signal  to  the  engineer  to  back  up,  and  the 
engineer  backed  on  north.  Campbell  then 
asked  Stowman  where  he  put  the  flag.  Stow- 
man testified:  "I  told  him,  'Why,  I  put  the 
damned  thing  up  there— any  old  place.'  I 
told  him  1  always  put  it  in  that  box."  There 
was  a  box  on  the  tank  behind  the  manhole, 
about  three  feet  from  the  rear  of  the  tank, 
in  which  the  switchmen  kept  their  belong- 
ings, such  as  flags  and  lanterns.  They  would 
get  the  lanterns  in  the  evening,  and  trim  and 
fill  them  for  use  at  night,  and.  flags  were  put 
there  when  not  in  use.  Campbell  turned 
around  and  faced  the  tank  and  said  he  would 
put  the  flag  where  it  belonged.  He  took  hold 
of  the  grab-iron  and  put  his  foot  on  the  draw- 
bar, apparently  to  climb  up  on  the  tank. 
Stowman  supposed  that  he  tried  to  get  up, 
but  did  not  look  at  him,  and  did  not  know 
what  then  happened.  The  next  thing  he  saw 
of  him  he  was  on  the  track  in  front  of  the 
tender  and  was  run  over.  Stowman  testified 
that  if  he  got  up  that  way  he  always  step- 
ped on  one  of  the  bolts  of  the  nlgger-head, 
and  then  had  to  take  a  little  spring  to  reach 
the  top  of  the  tank.  Stowman  was  five  and 
a  half  feet  in  height,  and  Campbell  was  about 
the  same  height.  Another  switchman  testl- 
'fied  that  when  he  went  to  get  from  the  foot- 
board to  the  top  of  the  tender  he  was  careful, 
and  used  to  get  a  hand  from  the  fellow 
above,  and  that,  if  he  put  his  foot  on  the 
drawbar,  he  could  not  reach  the  top  of  the 
tender  with  his  other  hand,  but  would  have 
to  make  a  jump.  The  absence  of  a  ladder 
was  open  and  visible,  and  there  was  no  la- 
tent or  concealed  defect  or  Imperfection 
about  the  tender. 

There  can  be  no  dispute  about  the  law.    It 
was  necessary  for  the  plaintiff  to  prove  that 


at  the  time  of  the  accident  Campbell  was  in 
the  discharge  of  his  duty  to  the  defendant  as 
a  switchman,  and  that  he  was  in  the  exer- 
cise of  ordinary  care  for  his  own  safety.  If 
there  was  no  evidence  tending  td  prove  the 
exercise  of  such  care  on  liis  part,  and  if  the 
undisputed  facts  proved  that  be  was  not  per- 
forming any  duty  required  of  Urn  under  the 
circumstances  and  when  the  engine  was  In 
motion,  and  that  he  knowingly  and  voluntar- 
ily undertook  to  climb  to  the  top  of  the  ten- 
der in  a  manner  likely  to  result  In  Injury  or 
death,  the  court  erred  in  denying  the  motion. 
Although  the  trial  court  refused  to  give  the 
instruction  directing  a  verdict,  an  instruction 
was  given  on  the  submission  of  the  case  to 
the  Jury,  advising  tiiem  as  to  the  law,  that, 
although  there  was  no  ladder  on  the  rear  of 
^e  tender,  if  the  absence  of  the  ladder  was 
open  and  known  to  the  deceased,  and  yet, 
having  knowledge  thereof,  he  attempted  to 
climb  to  the  top  of  the  tank,  and  by  reason 
thereof  fell,  the  verdict  should  be  tor  the  de- 
fendant There  was  no  controversy  about 
the  facts,  and  no  possible  doubt  that  Camp- 
bell knew  there  was  no  ladder  on  the  rear 
of  the  tender,  or  other  means  of  climbing  up 
the  back  end.  It  would  be  Impossible  for  the 
Jury  to  draw  any  Inference  from  the  evidence 
that  he  supposed  there  was  a  ladder  there, 
or  that  Its  absence  was  not  open  or  apparent 
or  known  to  him.  He  was  not  attempting 
to  climb  some  Imaginary  ladder,  which  he 
supposed  was  there,  but  he  attempted  to 
climb  up  by  putting  his  foot  on  the  drawbar, 
and  with  his  other  hand  on  the  grab-Iron 
probably  attempted  to  make  a  Jump  or  spring 
to  the  top  of  the  tank.  Counsel  for  defend- 
ant in  error  concedes  that  he  undoubtedly 
saw  that  there  was  no  ladder  or  handhold  on 
the  back  end  of  the  tender,  and  saw  the 
kind  of  grab-Irons  that  were  upon  the  tender. 
There  was  no  command  or  requirement  of 
defendant  that  he  should  encounter  such  a 
danger.  Even  his  associate  merely  told  him 
that  he  put  the  thing  up  there— any  old 
place;  that  he  always  put  it  in  the  box. 
Lanterns  were  put  in  the  box,  but  the  only 
occasion  to  get  them  would  be  at  night  to  get 
them  ready  for  use,  when  they  were  used 
during  the  night,  and  put  in  the  box  during 
the  day.  There  was  safe  access  to  the  box 
on  the  tender  from  the  front,  and  there  was 
no  evidence  tending  to  show  that  switchmen 
were  required  to  climb  over  the  rear  of  the 
tender  in  the  morning  to  put  lanterns  in  the 
box,  or  at  night  to  take  them  out  Flags  were 
put  in  the  box,  but  they  were  not  used  in 
switching  in  the  yards.  The  flags  were  used 
on  the  road  to  denote  the  rear  of  a  train, 
and  when  the  switch  engine  came  into  the 
yards  there  was  no  further  use  for  them. 
If  It  was  necessary  to  put  a  fiag  in  the  Iwx 
when  not  in  use,  the  commonest  prudence 
would  require  it  to  be  done  when  the  engine 
was  standing  still,  or  else  in  some  other  way 
than  the  one  adopted  in  this  case.  The  en- 
gine had  practically  stopped  when  Campbell 
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stepped  on  tbe  foottxMird,  and  he  signaled  the 
engineer  to  start,  and  afterward  attempted 
to  climb  the  smooth  sheet-iron  surface  at  the 
back  of  the  tender  -while  the  engine  wag  In 
motion,  and  when  there  was  no  necessity  or 
emergency  requiring  such  an  act  He  had  as 
absolute  and  perfect  knowledge  of  the  ab- 
sence of  the  ladder  and  of  the  danger  as  he 
could  have  had  with  any  explanation  or  warn- 
ing by  the  defendant.  He  was  an  experien- 
ced switchman,  but  no  iMrson  could  fall  to 
know  and  imderstand  the  danger  inTolred  in 
tbe  attempt  which  be  made.  It  would  be  a 
mere  contradiction  to  say  that  he  knew  be 
was  liable  to  fall  and  be  run  over,  but  did 
not  understand  or  appreciate  the  risk  or  dan- 
ger. The  sole  occasion  of  the  accident  was 
tbe  unnecessary  attempt  to  reach  the  top 
of  the  tender,  when  the  engine  was  in  mo- 
tion, in  the  hazardous  manner  proved  by 
plaintiff's  witnesses,  where  failure  would  un- 
doubtedly result  in  Injury  or  death.  There 
was  no  evidence  tending  In  the  slightest  de- 
gree to  prove  that  defendant  required  switch- 
men to  deposit  flags  In  tbe  box  while  tbe 
switch  engine  was  In  motion,  by  climbing  up 
the  back  end  of  the  tender;  or  that  there 
was  any  occasion  at  any  time  for  a  switch- 
man to  make  such  an  attempt.  There  was 
evidence  tending  to  show  that  on  the  main 
line,  when  hauling  a  train  of  cars,  a  switch^ 
man  would  sometimes  have  to  come  forward 
over  the  cars  upon  the  tender  to  communi- 
cate with  the  engineer,  but  In  such  a  case 
be  did  not  climb  up  the  rear  of  tbe  tender, 
and  there  was  nothing  showing  tbe  slightest 
necessity  or  any  requirement  of  the  defend- 
ant that  a  switchman  should  ever  get  on  the 
tank  In  that  way.'  The  evidence  did  not  tend 
to  prove  a  cause  of  action, .  and  the  court 
erred  In  denying  tbe  motion  and  refusing  to 
give  the  Instruction. 

The  judgments  of  tbe  Appellate  Court  and 
tbe  superior  court  are  reversed.  Judgment 
reversed. 


(2W  III.  130) 


CLINE  V.   CLINE. 


(Supreme  Court  of  Illinois.    Oct  26,  1903.) 

HUSBAND  AND  WIFEl-PURCHASB  OF  LAND— TI- 
TLE TAKEN  IN  NAME  OP  WIPE— CONSTRUCT- 
IVE AND  RBSULTINQ  TRUSTS— EVIDENCE. 

1.  Where,  after  the  overruling  of  a  demurrer 
to  the  complaint,  defendant  permitted  her  gen- 
eral answer  to  the  bill  to  stand,  she  thereby 
waived  the  right  to  assign  error  to  the  overrul- 
ing of  the  demurrer,  unless  on  the  whole  case 
complainant  is  not  entitled  to  the  relief  sought 

2.  Where  a  husband  claimed  to  have  furoiah- 
ed  the  money  with  which  property  was  purchas- 
ed in  his  wife's  name,  as  be  alleged,  by  reason 
of  his  undue  subjection  to  her  demands,  bnt 
there  was  no  evidence  to  justify  a  conclusion 
that  the  money  paid,  or  any  aliquot  part  there- 
of, for  the  property,  was  derived  from  sources 
belonging  exclusively  to  plaintiff,  It  was  insuffi- 
cient to  establish  a  resulting  trust  Of  the  prop- 
erty in  plaintiff's  favor. 

3.  Where  a  husband  and  wife  purchased  cer- 
tain property,  the  title  to  which  was  taken  in 
tbe  wife  s  name,  without  any  fraud  or  mistake, 
but  with  the  husband's  knowledge  and  acquies- 
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cence,  and  he  made  no  objection  thereto  for  sev- 
eral years  thereafter,  the  fact  that  such  title 
was  taken  by  reason  of  the  wife's  alleged  im- 
perious temper,  and  that  the  husband  had  been 
unduly  subjected  to  her  demands,  was  insuffi- 
cient to  establish  a  constructive  trust  of  tbe 
land  in  the  husband's  favor. 

Appeal  from  Circuit  Court,  De  Witt  Coun- 
ty; W.  G.  Cochrane,  Judge. 

Action  by  Matblas  Cllne  against  Amanda 
Cllne.  From  a  judgment  in  favor  of  plain- 
tiff, defendant  apx)eals.    Reversed. 

Appellee,  at  the  March  term,  1901,  of  the 
De  Witt  circuit  court,  filed  bis  bill  against 
appellant,  his  wife,  for  tbe  purpose  of  en- 
forcing an  alleged  trust  to  certain  real  es- 
tate in  the  city  of  Clinton,  and  for  tbe  trans- 
fer of  title  from  ber  to  himself.  Appellee 
and  appellant  were  married  in  1866.  At  tbe 
time  oil  their  marriage  appellant  owned, 
near  Clinton,  In  De  Witt  county,  120  acred 
of  land,  wblle  tbe  appellee  had  about  $1,400 
or  $1,600  In  notes  and  money.  Immediately 
after  their  marriage  tbey  built  a  small  house 
upon  tbe  farm,  and  made  it  their  home  until 
1870,  when  tbe  farm  was  exchanged  tor 
property  in  CAinton,  which  the  parties  oc- 
cupied as  a  home  for  about  ao  years,  and 
until  tbey  moved  into  tbe  property  now  In 
controversy.  At  tbe  time  of  tbe  removal 
to  tbe  city  the  parties  had  practically  noth- 
ing, except  tbe  property  for  wblcb  tbe  farm 
was  exchanged;  tbe  farming  operations  hav- 
ing proved  unsuccessful,  and  appellee's  mon- 
ey having  been  consumed  in  living  expenses. 
After  moving  to  tbe  city  appellee  conducted 
a  dray  line  for  some  two  or  three  years, 
then  became  a  section  boss  for  a  short  time, 
and  then  became  employed  as  stationary 
engineer  for  the  Illinois  Central  Railroad 
Company,  which  position  be  held  until  1882, 
at  an  average  salary  of  about  $45  per  month. 
Since  1892  he  has  bad  no  regular  business, 
but  has  looked  after  tbe  property  which  he 
and  bis  wife  had  acquired.  The  appellant  Mrs. 
CUne,  on  moving  to  Clinton  took  In  roomers 
and  boarders,  did  public  washing  and  sew- 
ing, and  in  1382  opened  a  public  dressmaking 
establishment  Her  earnings,  according  to 
the  evidence,  were  probably  about  equal  to 
ber  husband's.  The  business  operations  of 
appellant  and  appellee  were  almost  entirely 
conducted  In  appellant's  name.  Properties 
were  purchased  from  time  to  time,  and  mort- 
gages taken  and  loans  made,  all  in  tbe  name 
of  appellant  Appellee  now  claims  that  ap- 
pellant was  given  such  control  of  their  prop- 
erty and  business  operations  in  order  that 
he  might  have  peace  with  her.  On  the  other 
liand,  appellant  claims  that  early  In  their 
married  life,  when  the  first  property  was 
purchased,  the  title  was  put  in  her  name 
to  save  the  payment  of  an  unjust  debt  and 
that  always  after  that  the  same  thing  was 
done  without  question.  In  1884  the  property 
in  controversy,  designated  tbe  "hotel  proper- 
ty," was  purchased,  consisting  of  about  a 
quarter  of  a  block  of  ground,  with  a  large 
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brick  residence  upon  it,  and  located  near 
tbe  center  of  the  business  portion  of  tbe 
city.  The  purchase  price  was  $2,300,  one- 
third  cash,  the  balance  on  time.  The  original 
building  has  been  added  to,  and  now  con- 
stitutes the  home  of  both  parties,  In  which 
is  conducted  a  boarding  hotel;  the  balance 
of  tbe  lot  being  occupied  by  small  buildings 
used  for  various  purposes,  and  the  whole 
property  being  worth  about  ?20,000.  At  the 
time  this  purchase  was  made,  title  was  taken 
in  appellant's  name.  The  cash  payment  was 
made  from  money  derived  from  certain  se- 
curities, which  were  also  In  her  name.  Until 
long  after  the  purchase  of  the  property  In 
question  the  money  of  these  parties  was 
kept  in  common;  appellee  usually  paying  his 
wages  to  his  wife,  who  loaned  all  their 
money  out  or  Invested  it  In  property  or  im- 
provements. Appellee  claims  that  bis  wife 
had  a  high  temper,  and  was  hard  to  get  along 
with,  and  he  was  compelled  to  yield  to  her 
dictation  in  order  to  secure  peace.  On  the 
other  band,  appellant  charges  appellee  with 
many  cruelties  and  infidelity,  and  because 
of  these  their  relations  were  made  unpleasant 
and  her  dictation  In  property  matters  made 
essential.  The  bank  account  was  mostly  in 
tbe  name  of  appellant,  and  appellee  would 
sign  her  name  to  checks  for  expenditures 
that  met  with  her  approbation.  Appellee 
at  last  tired  of  this  supervision,  and  institut- 
ed this  suit  for  the  purpose  of  having  the 
title  to  this  property  transferred  from  ap- 
pellant to  himself,  and  asked  for  a  receiver 
pending  tbe  litigation;  and  on  final  hearing, 
after  demurrer  to  the  bill  had  been  over- 
ruled and  appellant  had  answered  over,  the 
prayer  of  the  bill  was  granted,  and  appellee 
was  given  the  property  and  rents. 

Tbe  material  allegations  of  the  bill,  npon 
which  the  right  to  relief  la  claimed,  are: 
"That  at  tbe  time  yonr  orator  purchased  the 
premises  last  above  described  [being  the 
premises  In  controversy],  the  defendant, 
Amanda  Cline,  demanded  and  insisted  that 
the  conveyance  thereof  be  made  to  her,  and 
the  title  to  said  premises  be  placed  in  her 
name;  and  to  avoid  a  quarrel,  and  to  please 
her,  and  for  no  other  reason,  your  orator 
permitted  the  title  to  said  premises  to  be 
placed  In  her  name.  •  •  •  That  It  was 
the  money  he  earned  and  saved  that  paid  the 
purchase  price  of  $2,300,  •  •  •  and  also 
paid  for  all  the  improvements  afterwards 
made  and  placed  thereon,  costing  more  than 
$4,000."  He  further  represents  that  his  said 
wife  "is  a  woman  of  violent  temper,  un- 
governable disposition,  and  that  during  the 
whole  of  their  married  life  your  orator  has 
been  compelled  to  defer  to  her  wishes  in 
most  matters  and  upon  most  subjects,  for 
the  sake  of  securing  peace  in  their  household 
and  avoiding  unpleasant  and  disgusting  fami- 
ly quarrels."  The  cause  was  referred  to  the 
master  In  chancery,  before  whom  the  evi- 
dence was  heard.  The  master  having  made 
his  report,  favorable  to  complainant,  defend- 


ant excepted  thereto,  and  exceptions  were 
overruled. 

The  Cllne  family  consisted  of  Mr.  and  Mrs. 
dine  and  two  daughters;  the  children  being 
born  while  the  Clines  lived  on  the  farm,  and 
before  the  removal  to  Clinton. 

Wm.  Monson  and  Hills  Bros.,  for  appel- 
lant   George  K.  Ingham,  for  appellee. 

RICKS,  J.  (after  stating  tbe  facts).  The 
appellant  assigns  various  errors  In  this  court, 
the  first  of  which  is  the  overruling  of  the 
demurrer  to  the  bill  of  complaint  After  the 
demurrer  was  overruled  appellant  permitted 
her  general  answer  to  the  bill  to  stand,  and 
by  so  doing  must  be  held  to  have  waived 
the  right  to  assign  error  to  the  overruling  of 
tbe  demurrer,  unless  upon  the  whole  case, 
pleadings  and  proof  considered,  complainant 
Is  not  entitled  to  the  relief  sought  Gordon 
V.  Reynolds,  U4  IIL  118,  28  N.  E.  455;  Bau- 
erle  v.  Long,  165  111.  340,  46  N.  Bl  227. 

The  other  errors  assigned  all  Involve  the 
determination  of  the  question  of  whether  the 
property  In  controversy  was  purchased  under 
such  circumstances  as  to  create  a  trust  in 
favor  of  appellee,  complainant  below.  The 
ralings  of  the  court  below  were  to  the  effect 
that  this  question  should  be  answered  in  the 
affirmative.  This  conclusion,  appellant  In- 
sists, is  wrong.  Appellant  Insists  that  there 
was  neither  a  resulting  nor  constructive  trust 
created  in  her,  at  the  time  she  became  vested 
with  the  legal  title  to  the  premises  In  con- 
troversy, for  the  benefit  of  appellee.  The 
former  contention  appellee  admits,  but  insists 
that  a  constructive  trust  was  created,  and  he 
seeks  to  sustain  the  decree  upon  that  ground. 

While  the  authorities  make  a  clear  distinc- 
tion between  a  resulting  and  a  constructive 
trust,,  yet  each  is  a  species  of  implied  trust, 
and  as  such  they  are  closely  allied  and  fre- 
quently discussed  by  the  authorities  in  the 
same  connection.  We  are  of  the  opinion  that 
the  case  at  bar  does  not  properly  fall  within 
either  of  such  divisions.  There  Is  no  claim 
in  the  bill,  or  evidence  submitted,  of  any 
fraud,  accident,  or  mistake  connected  with 
the  transactiou,  except  the  contention  of 
coimsel  for  appellee  that  the  alleged  imperi- 
ous temper  of  appellant  brought  appellee  hi 
undue  subjection  to  her  demands,  and  operat- 
ed as  a  constructive  fraud  on  the  rights  of 
appellee.  This  contention  we  do  not  endorse. 
There  is  no  claim  of  diverted  funds,  or  that 
appellee  (plaintiff  below)  was  not  fully  aware 
of  all  that  was  done.  Nor  Is  it  claimed  that 
a  trust  was  intended  at  the  time  the  deed 
was  executed.  All  that  Is  charged  is  that  the 
funds  of  appellee  paid  for  the  property,  and 
that  appellant  exercised  an  undue  influence 
over  him  in  securing  the  title  to  be  placed  in 
her  name.  The  principal  charges  are  that 
she  "demanded  and  insisted"  that  the  con- 
veyance be  made  to  her,  and  that,  "to  avoid 
a  quarrel  and  to  please  her,  and  for  no  other 
reason,"  the  appellee  directed  the  deed  to  be 
made  to  her. 
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The  property  was  purchased  of  eastern 
parties  through  the  agency  of  Messrs.  Lewis 
&  Burr,  both  of  whom  are  now  dead;  and, 
while  the  evidence  Is  quite  Tolumlnous,  most 
of  that  which  Is  really  material  comes  from 
appellant  and  appellee.  Concerning  the  de- 
tails of  this  purchase  appellant  and  appellee 
told  different  stories,  each  claiming  to  have 
furnished  the  purchase  price;  but  it  seems 
to  be  quite  clearly  established— in  fact,  ad- 
mitted—that the  legal  title  to  the  securities 
by  means  of  which  the  first  cash  payment 
was  made  was  in  appellant,  and  the  further 
payments  were  made  from  rents  accruing 
from  property  the  legal  title  to  which  was 
also  in  her,  and  from  the  earnings  of  both 
appellant  and  appellee.  Practically  during 
all  the  married  life  of  the  parties  hereto  the 
earnings  of  each  were  placed  in  a  common 
fund  and  invested  from  time  to  time  In  the 
name  of  appellant,  who  seems  to  have  had 
the  principal  management  of  their  property, 
was  possessed  of  good  business  judgment, 
was  economical  and  industrious,  and,  from 
the  evidence,  we  would  conclude,  had  as 
much  or  more  property,  at  the  time  the  par- 
ties were  married,  than  appellee,  and  during 
their  coverture  earned  quite  as  much  money. 
Appellee,  In  stating  the  reason  for  putting  the 
property  in  question  in  the  name  of  his  wife, 
testified  as  follows:  "The  deed  of  the  east- 
em  people  was  sent  to  Mr.  Burr  to  handle, 
and  I  went  up  there  to  arrange  about  the 
payments,  and  took  my  wife  along  with  me. 
She  said  she  wanted  to  go.  She  wanted  to 
know  what  was  going  on.  And  I  says: 
'AH  right,  my  dear.  I  will  take  you  right 
along.'  She  said  on  the  way  up  there  on  the 
train  that  she  was  the  bead  of  the  family, 
and  wanted  it  in  her  name  like  the  other, 
and  if  I  ever  made  a  mistake  or  a  bad  trade 
they  could  not  break  us  up.  I  said:  'That 
ought  to  go  In  my  name.  The  other  is  in 
yours,  and  I  have  all  my  money  In  that' 
We  chewed  the  rag,  and  the  judge  said:  'I 
want  this  settled.'  That  is  pretty  near  all 
that  was  said.  We  didn't  have  any  fight. 
We  quarreled.  .  It  was  finally  settled  in 
Judge  Burr's  office.  The  judge  says:  'How 
do  you  want  it  written?'  I  said:  'My  wife 
wants  It  in  her  name,  and  just  give  it  to 
her.'  •  •  •  He  [Judge  Burr]  asked  me 
how  it  should  go— in  my.  name,  or  in  her 
name.  That  was  talked  over  right  there,  and 
decided  It  should  go  In  her  name.  •  •  • 
She  said  she  wanted  It  in  her  name,  and  I 
said  I  wanted  it  in  mine.  I  said  to  give  It 
to  her,  then,  if  that  would  settle  it;  if  noth- 
ing else  would  settle  it.  It  would  have  to  go 
In  her  name,  like  everything  else  I  bad.  As 
far  as  I  know  that  was  the  last  talk  we  had 
with  reference  to  putting  the  property  in  her 
name.    It  was  settled  right  there  with  me." 

Appellant  testified  that  when  they  moved 
to  Clinton  appellee  had  no  property.  Her 
farm  was  traded  for  property  in  town,  the 
title  to  which  was  taken  in  her  name  with- 
out any  objection  on  the  part  of  appellee. 


and  subsequent  conveyances  were  made  to 
her,  and,  as  she  claims,  without  any  objection 
on  his  part  or  any  demand  on  hers.  As  to 
the  purchase  of  the  property  In  question  in 
this  suit,  appellant  testified  that  nothing  was 
said  between  her  and  appellee  as  to  how  the 
title  should  be  taken.  She  bad  been  active 
In  the  preliminary  negotiations  for  the  pur- 
chase, and  had  made  a  tender  to  the  agent 
who  had  the  property  for  sale.  There  was 
some  slight  controversy  as  to  whether  the 
parties  to  this  suit  should  have  the  property, 
or  other  parties  who  were  also  negotiating 
for  it  at  the  same  time.  According  to  ap- 
pellant, the  decision  was  left  to  a  Mr.  Kent, 
who  said:  "You  make  the  deed  to  Mrs. 
CUne.  She  was  the  first  one."  Mrs.  Ciine 
testified  that  nothing  was  said,  prior  to  this 
time,  between  herself  and  husband  as  to 
whom  the  deed  should  be  made. 

To  sustain  the  decree  of  the  lower  court 
on  the  theory  of  a  resulting  trust  In  Mrs. 
Cllne  for  the  benefit  of  appellee.  It  would 
have  to  appear  from  evidence  clear,  strong, 
unequivocal,  and  unmistakable,  that  the  pur- 
chase price  for  this  property  was  paid  by 
appellee  and  the  deed  taken  to  appelldnt, 
from  which  the  law  raises  an  implied  Inten- 
tion that  the  legal  title  should  be  taken  in 
appellant  for  the  benefit  of  appellee.  Tills 
rule  Is  so  well  established  that  It  Is  hardly 
necessary  to  cite  authorities  upon  the  sub- 
ject, and.  In  fact.  It  is  conceded  by  appellee 
to  be  the  law.  In  the  case  of  Goelz  v,  Goelz, 
1.5T  111.  33,  41  N.  B.  756,  it  was  declared 
(page  47,  157  111.,  and  page  760,  41  N.  B.): 
"The  rule  Is  well  settled  that  where  the  evi- 
dence is  doubtful,  and  not  entirely  clear  and 
satisfactory,  or  Is  capable  of  reasonable  ex- 
I)lanation  upon  theories  other  than  that  of 
the  existence  of  an  Implied  or  a  resulting 
trust,  such  trust  will  not  be  held  to  be  suflS- 
clently  established  to  entitle  the  beneficiary 
to  a  decree  declaring  and  enforcing  the  trust 
McGlnnis  v.  Jacobs,  147  111.  24  [35  N.  E.  214]; 
Strong  V.  Messlnger,  148  111.  431  [36  N.  K. 
617].  The  evidence  In  this  record  falls  far 
short  of  establishing  such  a  case  as  is  de- ' 
mandcd  by  this  rule"— and  the  case  was  re- 
versed and  remanded.  And  in  the  case  of 
Wormley  v.  Wormley,  98  ill.  544,  we  said 
(page  550):  "The  complainant  swears  to  one 
state  of  facts,  and  the  defendant  to  another 
and  a  different  state  of  facts.  If  the  title  to 
land  could  be  taken  from  one  and  trans- 
ferred to  another  on  such  conflicting  evi- 
dence, all  security  In  titles  to  real  estate 
would  be  at  an  end." 

In  order  to  establish  a  resulting  trust  in 
this  case.  It  was  incumbent  on  appellee  to 
prove,  by  clear,  strong,  unequivocal,  and  un- 
mistakable evidence,  the  payment  by  appel- 
lee of  the  purchase  price,  or  an  aliquot  part 
thereof.  From  appellee's  own  statements  no 
such  conclusion  can  be  logically  drawn,  from 
the  circumstances  shown,  and,  to  say  the 
least  the  testimony  appears  to  be  as  strong 
In  favor  of  appellant  as  appellee  that  the 
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money  first  paid  on  the  proi>erty  was  derived 
from  sources  l)eIonglng  exclusively  to  appel- 
lant 

Appellee  contends,  however,  that  this  is  a 
constructive  trust;  that,  because  appellant 
"demanded  an4  insisted"  that  the  title  he 
placed  in  her  name,  appellee,  in  order  "to 
avoid  a  quarrel  and  to  please  her,  and  for  no 
other  reason,"  was  compelled  to  accede  to 
her  wishes.  The  bill  further  sets  out  the 
orator's  subservient  condition  as  follows: 
"He  further  represents  that  his  said  wife  is 
a  woman  of  violent  temper,  ungovernable 
disposition,  and  that  during  the  whole  of 
their  married  life  your  orator  has  been  com- 
pelled to  def«;  to  her  wishes  in  most  matters 
and  upon  most  subjects,  for  the  sake  of  se- 
curing peace  in  their  household  and  avoiding 
unpleasant  and  disagreeable  fiimily  quar- 
rels." And  counsel  for  appellee  contends 
that  thwe  is  here  alleged  a  species  of  fraud 
on  the  part  of  appellant,  which,  if  true, 
raises  a  constructive  trust  Even  if  the  evi- 
dence was  6u£BclentIy  clear  and  strong— 
which  we  do  not  think  it  is— to  substantiate 
the  averments  of  appellee's  bill,  we  would 
not  be  warranted  In  assenting  to  appellee's 
conclusions  as  to  the  nature  of  a  constructive 
trust  atid  the  character  of  the  relief  proper 
to  be  granted  in  the  present  case.  While  a 
resulting  trust  was  being  discussed  in  the 
case  of  Devine  v.  Devlne,  180  111.  447,  54  N. 
R  330,  we  think  the  following  remarks  there 
made  are  pertinent  to  the  case  at  bar  (page 
448,  186  III.,  and  page  336,  54  N.  E.)i  "The 
cross-bill  sets  out  •  •  •  that  the  title  to 
all  said  real  estate  was  taken  in  the  name 
of  Elizab,etU  Devine,  the  defendant  in  the 
cross-bill,  at  her  request  and  persistent  per- 
suasions. •  •  *  Tlie  money  used  in  the 
purchase  of  the  property  was  derived  from 
the  earnings  of  both  of  them,  but  what  por- 
tion was  furnished  by  the  plaintiff  in  error 
the  record  does  not  show.  When  the  prop- 
erty was  bought,  plaintiff  in  error  had  full 
knowledge  of  the  transaction,  and  the  title 
was  taken  in  his  wife's  name,  not  through 
fraud,  accident  or  mistake,  but  with  the 
tacit  or  reluctant  consent  of  the  plalntlfC  in 
error."  And  in  that  case  the  relief  sought 
by  the  alleged  cestui  que  trust  was  denied, 
as  we  think  it  should  be  in  the  case  at  bar. 

We  think,  in  the  case  at  bar,  from  the  ver- 
sion given  by  appellee,  the  most  that  can  be 
said  is,  as  in  tlie  case  Just  quoted,  appellee 
"had  full  knowledge  of  the  transaction,  and 
the  title  was  taken  in  his  wife's  name,  not 
through  fraud,  accident  or  mistake,  but  with 
the  tacit  or  reluctant  consent  of  the"  appel- 
lee. We  certainly  cannot  say  that  none  of 
the  wife's  money  went  into  the  purchase  of 
this  property,  and  we  think  the  evidence 
strongly  tends  to  show  that  all  of  the  first 
payment  did  come  from  property  originally 
conceded  to  be  the  wife's,  and  admittedly, 
at  the  time  of  this  transaction,  the  legal  title 
to  it  was  in  her.  From  such  circumstances 
the  presumption  would  bo  quite  natural  that 


it  was  the  Intention  that  the  beneficial,  as 
well  as  legal,  Interest  should  be  in  her.  In 
this  state  a  married  woman  has  tbe  right  to 
acquire  real  estate,  eithei-  by  gift  or  pur- 
chase. That  a  wife  and  mother  should  de- 
mand and  insist  that  the  title  to  real  estate 
about  to  be  purchased  should  be  taken  in 
her  name  is  neither  uncommon,  surprising, 
nor  illegal,  and  in  many  instances  it  may  be 
the  proper  and  most  discreet  thing  to  do. 
The  law  of  this  state  recognizes  the  right  of 
a  married  woman  to  hold  property,  and  the 
title  of  a  wife  to  such  property  is  as  inviolate 
as  that  of  her  husband  acquired  in  like  man- 
ner. The  law  allows  the  husband  and  wife 
perfect  freedom  in  the  management  of  their 
property,  and  leaves  them  free  to  determine 
whether  the  title  to  such  property  shall  be 
placed  In  one,  or  tbe  other,  ae  both.  They 
are  permitted  to  counsel  together,  to  advise 
and  persuade  each  other,  so  long  aa  no  fraud 
or  deceit  is  used.  We  can  conceive  of  no 
fraud  or  deceit  on  the  part  of  appellant,  even 
if  her  actions  were  the  same  as  alleged  in 
the  bin  and  as  testified  to  by  appellee.  Her 
alleged  conduct  was  cwtainly  sufficiently 
open,  free,  and  above  board  for  any  one  to 
understand.  She  claims  her  money  was  be- 
ing invested.  No  one  but  appellee  denies  it 
and  his  denial  does  not  seem  to  be  oitirely 
harmonious,  or  consistent  with  the  facts  ad- 
mitted to  be  true.  If  her  money  was  being 
invested,  she  bad  a  right  to  insist  on  what- 
ever terms  she  saw  fit  to  impose,  and  appel- 
lee admits  that  he  assented  to  her  terms,  and 
under  no  coercion,  except  the  fear  of  arous- 
ing her  temper.  "It  Is  not  sufficient  to  avoid 
a  will  or  deed  that  its  execution  was  pro- 
cured by  honest  arg^iment  or  persuasion. 
•  •  •  The  proper  and  legitimate  exercise 
of  an  InfluMice  fairly  and  honestly  acquired 
is  not  the  exercise  of  an  undue  influence,  and 
a  deed  which,  but  for  such  influence,  would 
never  have  been  made,  will  still  be  sustain- 
ed, if  It  be  made  freely,  and  as  a  result  of 
the  maker's  honest  conviction,  and  in  the  ex- 
ercise of  his  own  deliberate  Judgment" 
Sturtevant  v.  Sturtevant  116  111.  340,  6  N. 
E.  428;  Wilcoxon  v.  Wilcoxon,  166  111.  454, 
46  N.  E.  369;   Dickie  T.  Carter,  42  111.  376. 

That  fraud  is'  the  gist  of  a  constructive 
trust  is  a  proposition  so  well  established  that 
a  citation  of  authorities  is  scarcely  required, 
and  we  content  ourselves  with  a  reference 
to  the  conclusion  reached  by  Mr.  Pomeroy 
in  his  admirable  work  on  Equity  Jurispru- 
dence (section  1044):  "An  exhaustive  analy- 
sis would  show  that  all  instances  of  construc- 
tive trusts,  properly  so  called,  may  be  refer- 
red to  what  equity  denominates  'fraud,'  ei- 
ther actual  or  constructive,  as  essential  ele- 
ments and  as  their  final  source."  However 
censurable  may  have  been  the  conduct  of  ap- 
pellant conceding  the  truthfulness  of  the  al- 
legations of  the  bill,  from  a  moral  stand- 
point the  acts  alleged  and  the  testimony 
given  do  not  warrant  the  deduction  that  they 
amounted  to  &  fraud  in  law.    This  property 
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was  purchased  1b  1884,  and  the  bill  in  this 
case  was  filed  In  1901.  Thus  It  is  seen  that 
for  a  period  of  17  years  the  legal  title  to  this 
property  stood  in  appellant,  with  the  knowl- 
edge and  consent  of  appellee.  He  consented 
to  such  arrangement  at  the  time  of  the  eze- 
cntion  of  the  deed,  and  during  all  this  time 
he  has  acquiesced  in  what  was  then  done, 
and  not  until  the  estrangement  between  his 
wife  and  himself  has  become  acute  does  he 
seek  to  deny  his  wife's  title.  If  a  fraud  was 
committed  upon  him,  he  knew  it  at  the  time, 
and  his  long  acquiescence  raises  the  further 
presumption  that  he  was  not  misled,  but  that 
the  present  effort  is  an  endeavor  to  evade 
an  arrangement  deliberately  made  by  him, 
but  which  subsequent  events  cause  him  to 
desire  to  retract.  Goels  v.  Goelz,  supra;  San- 
ford  v.  Finkle.  112  Dl.  146. 

The  evidence  in  this  case  discloses  that 
appellant  has  In  her  possession  several  thou- 
sand dollars'  worth  of  property  other  than 
the  property  in  controversy,  which  Is  the 
proceeds  of  the  joint  earnings  and  savings 
of  the  appellant  and  appellee  and  the  in- 
crease from  Judicious  investments,  the  value 
of  which  property  would,  in  all  probability, 
amount  to  as  much  or  more  than  the  earn- 
ings of  appellee,  as  far  as  shown  by  the  evi- 
dence. The  evidence  fails  to  show  that  the 
earnings  of  the  appellee  went  into  the  par- 
ticular property  In  controversy,  rather  than 
In  the  other  property  not  brought  In  contro- 
versy by  this  suit.  As  was  said  In  Devlne  v. 
Devine,  supra  (page  450,  180  111.,  and  page 
337,  64  N.  £.):  "Were  this  a  bill  for  an  ac- 
counting, It  would  be  a  difficult  matter,  view- 
ing the  testimony  In  any  li^ht,  to  say  what 
the  financial  portions  of  the  earnings  or  sav- 
ings of  the  parties  to  the  suit  were.  No 
books  of  account  were  kept  between  them,  or 
by  either  of  them,  except  during  the  first 
two  years,  when  It  seems  Mr.  and  Mrs.  De- 
vine  did  keep  books  for  the  boarding  house; 
the  books  being  kept  by  Devlne,  as  his  wife 
could  neither  read  nor  write.  These  books 
are  not,  however,  in  evidence.  What  part  of 
the  Joint  or  several  earnings  went  for  cloth- 
ing, interest,  or  living  expenses  is  not  shown. 
The  parties  quarreled  about  money  matters, 
and  plalntUC  In  error  states  that  be  could  not 
get  any  satisfaction  about  the  money  be  bad 
been  paying  In;  that  he  left  the  house,  and 
was  gone  three  weeks;  that  he  then  came 
back,  and  It  was  agreed  he  should  pay  board. 
While  it  might  be  conceded  that  the  plaintiff 
in  error  did  pay  to  the  defendant  in  error  a 
large  portion  of  bis  earnings,  yet  the  testi- 
mony fails  to  trace  any  particular  sum  or 
sums  paid  Into  any  particular  lot  or  lots." 
So,  in  the  case  at  bar,  the  evidence  shows 
that  there  are  several  pieces  of  real  estate 
owned  by  appellant  that  have  been  bought 
by  her  and  the  title  taken  in  her  name  since 
the  parties  moved  to  Clinton,  and  It  likewise 
falls  to  show  whether  the  earnings  of  appel- 
lee went  Into  these  properties,  or  the  prop- 
erty In  question,  or  what  portion  of  his  earn- 


ings was  used  in  the  purdiase  of  any  or  ei- 
ther of  such  properties. 

The  decree  of  the  circuit  court  will  be  re- 
versed, and  the  cause  remanded  to  that 
court,  with .  directions  to  dismiss  appellee's 
bill  of  complaint 

Beversed  and  remanded,  with  directloiis. 

(eo4  111.  ^) 
ROCK  ISLAND  &  P.  RY.  CO.  v.  JOHNSON. 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

EMINENT    DOMAIN— RAILROADS— STREETS— AD- 
DITIONAL TRACKS— INJUNCTION— LACHES 
—DEDICATION— PLAX8. 

1.  Where  county  commissioners,  in  laying  oat 

a  town,  failed  to  comply  with  statute  providing 
for  the  recording  of  town  plats,  no  statutory 
dedication  of  the  fee  of  the  streets  designated 
on  the  plat  was  made,  but  only  a  common-law 
dedication  thereof. 

2.  The  laying  of  a  second  track  in  the  street 
by  a  steam  railroad  company  under  authority 
of  a  municipal  ordinance  is  an  additional  servi- 
tude, for  which  an  abutting  owner,  who  owns 
the  fee  in  the  street,  is  entitled  to  compensation, 
though  the  owner's  predecessor  in  title  granted 
to  the  company's  predecessor  the  right  to  con- 
struct and  operate  a  track  in  the  street  pur- 
suant to  permission  given  to  the  company's 
predecessor  by  the  municipality. 

3.  Where  a  steam  railroad  company  lays  a 
second  track  In  a  street,  without  making  or  pro- 
viding for  compensation  to  an  abutting  owner 
who  owns  the  fee  in  the  street,  the  remedy  of 
such  owner  is  by  injunction  to  restrain  the  com- 
pany from  using  the  second  track  until  it  has 
acquired  the  right  to  do  so  by  grant  from  the 
owner  or  by  condemnation  proceedings, 

4.  A  steam  railway  company  constructed  a 
track  in  a  street.  No  work  was  done  on  it  till 
1898,  and  it  was  not  until  June,  1899,  that  it 
was  used  as  a  main  track.  The  owner  of  the 
land  abutting  on  the  street  applied  for  an  in- 
junction in  April,  1899,  as  soon  as  he  ascertain- 
ed that  the  company  intended  to  make  and  use 
the_  track  as  a  permanent  second  track,  and 
which  he  supposed  was  a  temporary  track  only. 
Beld,  that  the  abutting  owner  was  not  guilty  of 
laches  defeating  his  right  to  enjoin  the  com- 
pany from  using  the  second  track. 

Appeal  from  Circuit  Court,  Rock  Island 
County;   W.  H.  Gest,  Judge. 

Suit  by  Walter  Johnson  against  the  Rock 
Island  &  Peoria  Railway  Company.  From 
a  decree  for  complainant,  defendant  appeals. 
Affirmed. 

Appellee  filed  his  bill  in  the  circuit  court 
of  Rock  Island  county  on  April  26,  1890, 
against  the  appellant,  for  an  Injunction  to  re- 
strain it  from .  using  for  railroad  tracks, 
switches,  yards,  etc.,  the  south  half  of  Mis- 
sissippi street  (now  called  First  avenue).  In 
the  city  of  Rock  Island.  The  bill  alleges  tiiat 
the  complainant  is  the  owner  of  lot  1,  and 
the  east  50  feet  of  lot  2,  In  block  6,  In  said 
city,  which  front  north  on  said  avenue;  also 
that  he  owns  the  fee  of  the  west  half  of 
Twelfth  street,  in  so  far  as  the  same  abuts 
upon  his  lot  on  the  east;  tliat  he  owns  the 
fee  to  said  south  half  of  the  avenue  and  half 
of  Twelfth  street,  subject  to  an  easement  in 
said  city  over  the  same  for  a  street;  that 
said  railroad  company  was  In  the  act  of  lay- 

f  1.  See  DedlcaUon,  vol.  IS,  Cent.  Dig.  {}  69,  CL 
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lug  down  and  constructing  an  additional  or 
new  main  railroad  track  on  said  Boutb  half 
of  said  avenue,  claiming  the  right  to  do  so 
under  and  by  authority  of  an  ordinance  of 
the  city  of  Rock  Island  adopted  July  6,  1898, 
without  first  obtaining  the  permission  of  com- 
plainant, or  In  any  way  compensating  him 
therefor.  An  answer  was  filed  by  the  de- 
fendant, denying  all  the  material  allegations 
of  the  bill,  and  upon  replication  thereto  the 
cause  was  referred  to  the  master  to  report 
his  conclusions  as  to  the  law  and  the  facts; 
but  afterwards,  by  stipulation  of  the  parties, 
he  reported  the  testimony,  without  conclu- 
sions, and  the  cause  was  heard  before  the 
chancellor,  and  a  decree  rendered  In  favor  of 
the  complainant 

The  bin  is  very  voluminous,  and  seeks  re- 
lief against  various  other  acts  alleged  to  have 
been  done  and  committed  by  the  railroad 
company;  but  the  decree  from  which  this 
appeal  is  prosecuted  is  based  upon  the  last 
named  allegation— that  the  complainant  Is 
the  owner  of  the  fee  of  the  soil  to  the  cen- 
ter of  the  street— and  enjoins  the  defendant 
company  from  in  any  manner  using  or  op- 
erating the  new  or  main  track  so  far  as  the 
same  abuts  and  is  north  of  the  complainant's 
lots  and  the  west  40  feet  of  Twelfth  street, 
and  from  In  any  manner  operating  or  using 
any  train  or  trains  of  cars  or  locomotive  over 
or  upon  said  new  track,  or  any  portion  there- 
of, in  front  of  complainant's  said  lots  on 
said  avenue,  or  from  permitting  other  per- 
sons or  corporations  to  use  the  same,  "until 
such  time  as  defendant  shall  have  obtained 
the  right  so  to  do  by  grant  from  complainant, 
or  by  the  exercise  of  the  right  of  eminent 
domain."  To  reverse  that  decree,  this  appeal 
is  prosecuted  by  the  railroad  company. 

The  Issues  in  the  court  below  were  sub- 
stantially the  same  as  in  Davenport  &  Rock 
Island  Bridge  Railway  &  Terminal  Co.  v. 
Johnson,  188  ni.  472,  59  N.  E.  497,  and  the 
facts  are  substantially  the  same.  Most  of 
the  questions  argued  In  that  case  have  been 
reargued  in  this. 

Robert  Mather  and  Jackson  &  Hurst,  for 
appellant    J.  T.  Kenworthy,  for  appellee. 

PER  CURIAM.  Counsel  for  appellant 
have  presented  an  elaborate  and  able  argu- 
ment to  convince  this  court  that  It  ought  to 
reconsider  its  decision  in  the  other  case  that 
the  county  commissioners  of  Rock  Island 
county,  when  they  laid  out  the  town  of 
Stephenson  (now  part  of  the  city  of  Rock 
Island),  tailed  to  make  a  sufficient  plat  to 
vest  the  fee  of  the  streets  in  the  municipal- 
ity. We  there  held  that  they  had  failed  to 
comply  with  the  statute  of  1833  providing 
for  the  recording  of  town  plats,  and  there- 
fore had  not  made  a  statutory  dedication  of 
the  fee  of  the  streets.  Counsel  claim  that  the 
county  commissioners  had  no  power  to  make 
any  other  kind  of  a  plat,  except  a  statutory 
plat;  that  they  were  commanded  so  to  do  by 


the  Legislature,  and  could  not  make  a  com- 
mon-law dedication.  The  Legislature  has 
provided  the  requisites  of  a  statutory  dedica- 
tion, and  we  have  repeatedly  held  that  these 
requirements  must  be  complied  with  by  ev- 
ery authority  or  person  but  the  state  itself. 
The  county  commissioners  of  Rock  Island 
county  not  having  compiled  with  these  re- 
quirements, no  statutory  dedication  was  In 
fact  made,  and  the  result  Is  that  there  was 
a  common-law  dedication  only. 

It  was  also  settled  by  this  court  In  the 
other  case  that  the  center  of  the  Mississippi 
river  was  the  north  line  of  the  street  now 
called  First  avenue,  lying  north  of  appellee's 
premises,  and  that  he  had  title  In  fee  to  the 
center  of  such  street,  burdened  by  the  pub- 
lic easement  of  a  street  The  appellant's 
predecessor,  In  pursuance  of  permission 
granted  by  an  ordinance  of  the  city  of  Rock 
Island,  laid  down  a  railroad  track  in  the 
street  now  called  First  avenue  In  1856,  which 
track,  known  as  the  "old  main  track,"  has 
been  maintained  thereon  continuously  ever 
since  in  front  of  appellee's  lots,  and  about 
which  no  complaint  is  made  in  the  case  at 
bar.  There  was  also  a  switch  or  lead  track 
connected  with  this  main  track,  on  the  north 
side  of  it,  at  a  point  about  50  feet  west  of 
the  east  line  of  appellee's  lot;  said  switch 
track  running  thence  east.  There  were  some 
switch  tracks  south  of  the  old  main  track, 
but  their  location  Is  not  pertinent  to  this  in- 
quiry. On  July  6,  1898,  the  city  council  of 
Rock  Island  passed  an  ordinance  granting 
appellant  the  right  to  construct  and  maintain 
an  additional  main  track  north  of  the  old 
main  track  on  First  avenue,  with  necessary 
connections  and  switches,  which  track  would 
run  the  whole  length  of  the  frontage  of  ap- 
pellee's lots.  Appellant  extended  its  em- 
bankment  further  Into  the  river,  and  laid 
an  additional  track  north  of  the  old  main, 
coming  from  the  west  and  running  east  In 
front  of  appellee's  lot,  but  did  not  connect 
this  new  track  with  the  tracks  extending 
east.  This  new  track  was  used  as  a  track 
for  hauling  dirt  by  the  contractors  to  make 
the  fill,  but  afterwards  the  north  switch 
track  mentioned  above  was  disconnected 
from  the  old  main  track,  and  moved  and 
connected  with  the  new  track,  to  be  used 
as  a  new  main  track.  To  prevent  this  ase 
of  the  track  as  a  permanent  main  track, 
appellee's  Injunction  was  granted,  enjoin- 
ing such  use  until  compensation  should  be 
made  to  appellee. 

Appellee  derives  title  from  Napoleon  B. 
Buford,  who  was  the  owner  of  the  lots  In 
question  and  a  director  and  officer  of  appel- 
lant's predecessor  at  the  time  the  original 
main  track  was  laid,  in  1856.  Appellant  in- 
sists that  the  action  of  Buford  In  permitting 
such  track  to  be  laid  upon  the  streets  front- 
ing his  lots  amounts  to  an  executed  license 
or  implied  grant  of  an  easement  for  snch 
width  as  was  reasonably  necessary  for  the 
transaction  of  the  company's  business,  and 
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that  even  a  wrongful  entry  in  1856,  and  unin- 
terrupted possession  ever  since,  would  give 
appellant  an  easement  In  the  premises;  that 
all  rights  of  action  accrued  to  Bnford  as  the 
abutting  owner,  including  the  right  to  com- 
pensation for  the  putting  down  and  use  of 
the  second  main  track;  and  that  no  right  of 
action  for  compensation  passed  to  appellee. 
As  no  complaint  is  made  In  regard  to  the 
original  main  track  laid  in  185C,  the  main 
question  presented  is,  did  the  laying  of  such 
track,  and  the  acquiescence  of  Bufcurd  therein, 
give  the  appellant's  predecessor  any  other 

'  and  further  easement  In  the  lots  In  question 
than  that  required  for  such  track? 

This  was  a  steam  railroad  track  laid  on  a 
public  street  of  the  city  of  Bock  Island,  the 
fee  of  which  was  in  the  abutter,  and  under 
these  circumstances  the  rights  acquired 
against  the  owner  of  the  fee  could  be  no 
greater  than  such  as  were  granted  by  the  or- 
dinances of  the  city,  and  actually  availed  of 
by  the  railroad  company.  It  could  have  no 
claim  to  a  right  of  way  of  the  extreme  statu- 
tory width,  for  this  railroad  track  was  not 
laid  across  a  farm  or  a  portion  of  a  city  lot 
of  which  the  owner  had  absolute  control,  but 
across  land  of  which  the  control  and  ease- 
ment were  in  the  city  for  street  purposes,  and 
the  company's  rights  were  limited  to  the  part 
of  the  street  actually  occupied.  In  pursuance 
of  permission  granted  by  the  city  to  occupy 
such  street.  Pittsburg,  Ft.  Wayne  &  Chicago 
Railroad  Co.  v.  Reich,  101  111.  157;  Wray  v. 
Chicago,  Burlington  &  Quincy  Railroad  Co., 
86  lU.  424;  Illinois  Central  Railroad  Co.  v. 
Indiana  &  Illinois  Central  Railway  Co.,  85 
111.  211.  A  great  number  of  ordinances  of 
the  city  of  Rock  Island  were  introduced  in 
evidence,  from  which  it  appears  that  the  ap- 
pellant was  repeatedly  authorized  by  such 
ordinances  to  lay  down  additional  tracks  in 
other  parts  of  First  avenue  and  in  other 

.streets,  but  the  original  ordinance  in  1856 
merely  granted  the  .right  to  lay  down  one 
main  railroad  track  in  that  street.  Nor  was 
there  any  other  main  track  laid  there  until 
after  the  passage  of  the  ordinance  of  1898, 
which  granted  the  privilege  of  laying  down 
another  main  track  north  of,  and  13  feet  dis- 
tant from,  the  former  main  track.  The  ac- 
ceptance of  the  last  ordinance  clearly  shows 
that  appellant  was  aware  that  It  had  exhaust- 
ed its  rights  acquired  from  the. city  under  the 
first  ordinance.  But  at  all  events,  it  could 
have  no  greater  rights  against  the  owner  of 
the  fee,  ^without  express  agreement,  than  it 
acquired  against  the  city  under  the  ordinan- 
ces of  the  city.  That  the  laying  of  additional 
tracks  In  a  street,  the  fee  of  which  is  In  the 
abutter,  is  an  additional  servitude,  for  which 
such  owner  is  entitled  to  compensation,  is 
well  settled.  Bond  v.  Pennsylvania  Co.,  171 
ill.  508,  49  N.  E.  545;  Davenport  Bridge  RaU- 
way  Co.  V.  Johnson,  supra. 

It  Is  further  urged  on  the  part  of  appel- 
lant that  appellee  has  lost  his  right  to  an  In- 
junction by  laches,  In  permitting  such  addi- 


tional track  to  be  laid  withotit  objection. 
There  Is  some  conflict  in  the  testimony  as  to 
Just  when  the  new  main  track  was  laid  and 
completed,  but  we  do  not  think  that  the  ap- 
pellee was  guilty  of  any  laches  in  the  prem- 
ises. No  work  was  done  on  It  till  1898,  and 
It  was  not  until  June,  1899,  that  It  was  used 
as  a  main  track.  Appellee  applied  for  an  in- 
junction in  April,  1899,  as  soon  as  he  ascer- 
tained that  appellant  intended  to  make  and 
use  the  track,  which  he  supposed  was  a  tem- 
porary track  laid  for  the  purpose  of  filling 
In  the  embankment,  as  a  permanent  second 
main  track.  Injunction  was  the  proper  rem- 
edy. Bond  V.  Pennsylvania  Co.,  supra;  Da- 
venport Bridge  Railway  Oo.  t.  Johnson,  su- 
pra. 

Some  other  points  are  discussed,  but  we 
regard  them  as  unimportant  or  without  ap- 
plication to  the  facts  in  the  case. 

The  decree  wUI  be  affirmed.  Decree  af- 
firmed. 


(204  III.  834) 

NORWAYSZ  T.  THURINGIA  INS.  CO. 
(Supreme  Court  of  IlIinoiB.    Oct.  26,  1906.) 

INSURANCE  —  POLICY  —  CONSTRUCTION— OAS- 
OLINB  CLAUSE  —  USE  BY  TENANT  —  CONDI- 
TIONS—MATERIALITY— CAUSE  OP  LOSS. 

1.  Where  the  .Appellate  Court  reversed  a 
JDdgment  of  the  circuit  court,  bat  did  not  re- 
mand the  cause  for  trial,  and  the  judgment  of 
reversal  did  not  recite  a  finding  of  fact,  it  will 
be  presumed,  on  appeal  to  the  Supreme  Court, 
that  the  Appellate  Court  found  the  facts  the 
same  as  the  trial  court,  and  that  the  evidence 
in  the  record  did  not  establish  a  cause  of  action. 

2.  A  policy  provided  that  it  should  be  void  if 
the  hazard  be  increased  by  any  means  within 
the  control  or  knowledge  of  the  insured,  or  if 
there  was  kept  or  used  on  the  premises  any 
gasoline.  ffeZa,  that  the  provisions  against  the 
increase  of  hazard  and  the  use  of  gasoline  were 
separate  and  distiDct,  and  could  not  be  con- 
strued together  as  one  clause,  so  as  to  render 
the  policy  void,  only  in  case  the  keeping  of  gaso- 
line increased  the  risk. 

3.  Where  a  policy  provided  that  it  should  be 
void  if  gasoline  was  kept  on  the  premises,  ex- 
cept that  permission  was  given  to  use  gasoline 
stoves  provided  the  assured  warranted  that  no 
gasoline  would  be  kept  within  the  building  ex- 
cept that  contained  in  the  reservoir  of  the  stove, 
evidence  of  a  witness  that  when  she  moved  into 
the  building  she  kept  a  one-gallon  gasoline  can, 
which  was  nearly  full  at  the  time  of  the  fire, 
In  the  pantry,  which  was  a  part  of  the  kitchen, 
established  a  breach  of  the  condition. 

4.  Where  a  policy  on  a  tenement  house  pro- 
vided against  the  keeping  of  gasoline  on  the 
premises,  the  foet  that  gasoline  was  so  kept  by 
a  tenant  without  the  knowledge  of  the  land- 
lord did  not  relieve  the  latter  from  the  breach  of 
the  condition. 

5.  Where  a  policy  provided  that  it  should  be 
void  if  gasoline  was  Ijept  on  the  premises,  and 
such  condition  was  broken,  the  insurer  was  not 
bound,  in  order  to  relieve  itself  of  liability,  to 
show  that  the  loss  resulted  from  such  breach. 

Appeal  from  Appellate  Court,  First  District 
Action  by  Leopold  Norwaysz  against  the 
Thurhigia  Insurance  Company.    From  a  Judg- 
ment of  the  Appellate  Court  (104  III.  App. 


%  S.  See  Insurance,  vol.  28,  Cent  Dig.  i  7(7. 
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890)  rererslng  a  Judgment  In  favor  of  plain- 
tiff, he  appeals.    Affirmed. 

William  A.  Doyle,  for  appellant  Lackner, 
Butz  &  Miller,  for  appellee. 

RICKS,  J.  This  was  an  action  of  assumpsit 
upon  a  poller  of  insurance  for  $1,900,  issued 
by  the  Thuringla  Fire  Insurance  Company, 
appellee,  on  December  21,  1899,  insuring  the 
frame  buildings  of  Leopold  Norwaysz,  appel- 
lant, against  a  loss  by  fire  for  the  period  of 
three  years  from  the  date  of  the  policy.  The 
premises  insured  were  located  at  4346  Honore 
street,  in  the  city  of  Chicago,  and  were  de- 
stroyed by  fire  June  21,  1900.  There  was  a 
verdict  and  Judgment  in  favor  of  appellant 
In  the  circuit  court  of  Cook  county  for  $1,- 
768.64.  This  Judgment  was  reversed  by  the 
Appellate  Court  on  the  ground  that  the  trial 
court  erred  In  refusing  to  direct  a  verdict 
for  the  defendant  at  the  close  of  all  the  evi- 
dence. 

The  errors  relied  upon  by  appellant  for  a 
reversal  of  the  Judgment  of  the  Appellate 
Court  are  the  following:  (1)  The  Appellate 
Court  erred  In  not  affirming  the  Judgment  of 
the  circuit  court,  having  found  the  facts  in 
issue  the  same  as  the  trial  court;  (2)  the 
Appellate  Court  erred  in  finding  that  the  cir- 
cuit court  &eTed  in  the  application  of  law  to 
the  undisputed  facta  In  the  case;  (3)  the  Ap- 
pellate Court  erred  in  Its  construction  of  the 
policy  of  insurance;  (6)  the  Appellate  Court 
erred  in  not  remanding  this  case  to  the  circuit 
court,  having  reversed  the  Judgment  of  the 
said  circuit  court. 

The  sixth  assignment  presents  the  question 
whether  the  record  shows  a  case  for  review 
in  this  court.  The  error  assigned  Is  that  the 
Appellate  Court  erred  In  not  remanding  the 
case  to  the  circuit  court  having  reversed  the 
Judgment  of  the  said  circuit  court.  The  Judg- 
ment of  the  Appellate  Court  does  not  recite 
a  finding  of  fact.  Although  reversing  the  court 
below,  it  does  not  remand  the  cause  for  an- 
other trial.  In  such  a  case  it  will  be  inferred 
that  the  Appellate  Court  found  the  facts  the 
same  as  the  trial  court.  It  will  also  be  pre- 
sumed from  the  fact  that  the  case  was  not 
remanded  that  the  error  committed  was  not 
one  arising  during  the  progress  of  the  trial, 
such  as  error  in  admitting  or  excluding  evi- 
dence or  giving  or  refusing  genial  instruc- 
tions. Therefore,  having  found  the  facts  the 
same  and  not  having  reversed  the  Judgment 
for  error  arising  during  the  progress  of  the 
trial,  the  Appellate  Court  must  be  presumed  to 
have  held  that  the  evidence  in  the  record  did 
not  prove  or  tend  to  prove  a  cause  of  action. 
Brant  v.  LIll,  96  III.  608;  Post  v.  Union  Nat 
Bank,  159  111.  421,  42  N.  E.  976;  Buscnbark 
V.  Saul,  184  111.  343,  56  N.  E.  417;  Supple 
V.  Agnew,  191  111.  439,  61  N.  E.  392.  This 
court  has  therefore  Jurisdiction  In  this  case 
for  the  purpose  of  ascertaining  whether  there 
was  evidence  tending  to  show  a  right  of  ac- 
tion in  the  plaintiff. 


The  policy  In  question  contained  the  follow- 
ing clause:  "This  entire  policy,  unless  other- 
wise provided  by  agreement  endorsed  hereon 
or  added  hereto,  shall  be  void  if  *  •  •  or 
If  the  hazard  be  increased  by  any  means  with- 
in the  control  or  knowledge  of  the  Insured; 
♦  *  *  or  If  (any  usage  or  custom  of  trade 
or  manufacture  to  the  contrary  notwithstand- 
ing) there  be  kept,  used  or  allowed  on  the 
above  premises,  bensslne,  benzole,  dynamite, 
ether,  fireworks,  gasoline,  greek  fire,  gunpow- 
der exceeding  twenty-flve  pounds  In  quantity, 
naphtha,  nitroglycerine  or  other  explosives, 
phosphorus,  or  petroleum  or  any  of  its  prod- 
ucts of  greater  inflammability  than  kerosene 
oil  of  the  United  States  standard."  Attached 
to  the  policy  was  a  "rider"  which  contained  a 
"vapor  stove  and  gasoline  permit"  in  the  fol- 
lowing words:  "Permission -la  hereby  given 
for  the  use  of  gasoline  stoves,  the  reservoir 
to  be  filled  by  daylight  only  and  when  the 
stove  Is  not  In  use.  Warranted  by  the  assur- 
ed that  no  artificial  light  be  permitted  in  the 
room  when  the  reservoir  Is  being  filled,  and 
no  gasoline,  except  that  contained  in  said  res- 
ervoir, shall  be  kept  within  the  building,  and 
not  more  than  five  gallons,  to  be  In  a  tight 
and  entirely  closed  metallic  can,  free  from 
leak,  on  the  premises  adjacent  thereto."  Be- 
neath this  the  word  "Caution,"  printed  in  bold- 
faced type,  drew  the  attention  to  the  follow- 
ing: "The  danger  from  gasoline  stoves  Is  not 
80  much  in  themselves  as  in  having  the  ma- 
terial about.  At  ordinary  temperature  gasoline 
continually  gives  off  inflammable  vapor,  and 
a  light  some  distance  from  the  material  will 
ignite  It  through  the  medium  of  this  vapor.  It 
is  said  that  one  pint  of  gasoline  will  impreg- 
nate two  hundred  cubic  feet  of  air  and  make  It 
explosive,  and  it  depends  upon  the  proportion 
of  air  and  vapor  whether  It  becomes  a  burning 
gas  or  destructive  explosive.  Beware  of  any 
leaks  In  cans,  and  never  forget  how  dangerous 
a  material  you  are  bandlhig."  It  is  because 
of  the  violation  of  the  prohibitive  clause  hi 
this  "rider"  that  the  defendant  below  moved 
the  court,  at  the  close  of  the  evidence,  to  di- 
rect a  verdict  for  the  defendant. 

The  evidence  of  this  violation  Is  contained 
in  the  testimony  of  Mrs.  Anna  Olatky,  who 
was  Introduced  by  the  appellant  to  give  evi- 
dence in  rebuttal.  Her  material  testimony 
was  as  follows,  on  direct  examination:  "Q. 
Where  did  you  live  about  June  21,  1900?  A. 
On  Honore  street  in  that  house  that  burned 
down.  Q.  Who  did  you  rent  the  place  from? 
A.  Leopold  Norwaysz.  Q.  Were  you  living 
there  at  the  time  of  the  fire?  A.  We  rented; 
we  moved  there  the  tenth  and  the  fire  was 
on  the  twenty-first"  Redirect  examination: 
"Q.  When  you  moved  Into  this  place,  on  or 
about  the  tenth,  what  did  you  use  for  lighting 
purposes  in  this  house— coal  oil  or  gas?  A. 
We  used  kerosene.  We  had  two  stoves  in 
there;  one  we  used  coal  In  and  the  other  we 
used  oil.  Q.  Did  you  buy,  or  yow  husband 
any  kerosene  at  the  time,  or  shortly  after 
you  moved  In  there,  for  household  ose?    A. 
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I  had  a. gallon  of  kerosene  and  also  a  gallon 
of  gasoline."  Be-cross-examlnation:  "Q. 
Wben  did  yon  get  the  gallon  of  kerosene  and 
when  did  you  get  the  gallon  of  gasoline?  A. 
I  don't  remember  what  date;  I  know  I  had 
it.  Q.  How  long  after  you  moved  in  there? 
A.  About  the  second  or  third  day;  but  in  the 
summer  time  we  used  very  little.  Q.  What 
did  you  use  the  gasoline  for?  A.  Stove  cook- 
ing during  summer.  Q.  You  had  a  gasoline 
stove?  A.  Yes,  sir;  we  did.  Q.  Where  did 
you  keep  that  gallon  of  gasoline?  A.  Why, 
I  had  the  stove  filled  and  the  balance  In  the 
pantry.  Q.  How  much  was  in  the  can  in  the 
pantry?  A.  Almost  full— not  very  much  tak- 
en out.  Q.  Where  was  the  pantry?  A.  In 
the  kitchen.  Q.  How  many  rooms  did  you 
occupy?  A.  We  had  a  front  room,  kitchen, 
and  two  bed  rooms.  Q.  Those  rooms  you 
spent  of  were  in  the  front,  downstairs,  of 
the  house  4346  Honore  street.  Is  that  right? 
A.  Yes,  sir.  Q.  Did  that  gallon  of  gasoline. 
remain  in  that  pantry  or  that  kitchen  up  to 
the  time  of  the  fire?  A.  Yes,  sir;  it  was 
there.  Q.  Almost  full  was  it— the  can?  A. 
Yes,  sir.  Q.  At  the  time  of  the  fire  this  gal- 
lon can  was  almost  full,  was  it?  A.  Yes, 
sir;  a  lamp  filled  with  oil.  Q.  The  lamps 
were  filled?  I  say  the  gasoline  can;  that  was 
almost  full  at  the  time  of  the  fire?  A.  Pretty 
nearly  full;  yes,  sir.  We  used  some  for  the 
stoves," 

There  was  no  other  evidence  introduced  to 
contradict  the  testimony  of  this  witness,  and 
It  must  be  taken  as  entirely  undisputed.  The 
only  question,-  therefore,  necessary  to  be  con- 
sidered by  this  court  Is  whether,  as  a  matter 
of  law,  the  testimony  of  Mrs.  Glatky  shows 
facts  sufficient  to  constitnte  such  violation  of 
tbe  terms  of  the  policy  as  will  relieve  the 
Insurer  from  liability  thereon. 

Counsel  for  appellant  cites  numerous  cases 
to  the  point  that  where  there  1b  a  question 
whether  or  not  the  hazard  was  Increased  it  is 
a  fact  to  be  determined  by  the  Jury.  The 
cases  undoubtedly  support  the  doctrine,  but 
neither  the  cases  nor  the  doctrine  have  any 
application  to  the  case  under  consideration. 
To  be  sure,  there  was  a  clause  in  the  policy 
which  provided,  "or  if  the  hazard  be  increas- 
ed by  any  means  within  control  or  knowledge 
of  the  Insured,"  but  it  is  entirely  separate 
from  the  clause  which  prohibits  the  keeping 
or  use  of  gasoline.  The  paragraph  begins, 
"This  entire  policy,  unless  otherwise  provided 
by  agreement  endorsed  hereon  or  added  here- 
to, shall  be  void  if,"  and  then  follows  a  series 
of  co-ordinate  clauses,  each  punctuated  by  a 
semicolon.  Among  these  clauses  are  the  two 
in  question— the  one  prohibiting  an  increase 
of  risk  by  any  means  within  the  knowledge 
or  control  of  ibe  insured;  the  other  prohibit- 
ing the  keeping  or  using  of  gasoline  on  the 
premises.  They  are  entirely  disassociated  in 
fact,  and  there  Is  no  rule  of  construction 
that  would  require  or  suggest  their  connec- 
tion. 

It  is  suggested  that  a  rule  of  construction 


applicable  to  this  case  is  that  all  parts  of  the 
contract  are  to  be  considered  together.  That 
is  unquestionably  a  valuable  rule,  but  it  must 
not  bB  applied  to  the  extent  of  reading  two 
separate  clauses  as  one  Just  because  one  can 
be  attached  to  the  other  without  destroying 
the  meaning  of  either.  The  position  of  coun- 
sel for  appellant  is  this:  One  clause  prohibits 
the  use  of  gasoline;  another  clause  prevents 
the  increase  of  hazard  by  any  means;  there- 
fore the  prohibition  of  the  use  of  gasoline 
means  only  such  use  as  a  Jury  would  decide 
to  be  an  increase  in  the  hazard.  Such  a  con- 
struction Is  so  extravagant  that  it  would  be 
useless  to  cite  authorities  for  rejecting  It, 
were  It  not  that  the  appellant  has  based  the 
greater  part  of  his  argument  upon  the  as- 
sumption that  tbe  two  clauses  must  be  read 
together. 

In  Newport  Imp.  Co.  v.  Home  Ins.  Co., 
163  N.  Y.  237,  57  N.  B.  475,  the  policy,  very 
similar  to  the  one  under  consideration,  read: 
"This  entire  policy,  unless  otherwise  provided 
by  agreement  endorsed  hereon  or  added  here- 
to, shall  be  void,  *  ♦  •  or  if  the  hazard 
be  increased  by  any  means  within  the  knowl- 
edge or  control  of  the  insured,  or  If  mechan- 
ics be  employed  in  building,  altering  or  re- 
pairing the  witliln  described  premises  for 
more  than  fifteen  days  at  any  one  time." 
The  court.  In  construing  this  clause,  said: 
"This  clause  in  the  policy  contains  a  large 
number  of  provisions,  separated  by  semi- 
colons, each  of  which  renders  it  void  as  there- 
in provided.  •  •  •  It  is  clear  that  the  acts 
to  which  reference  is  about  to  be  made  [cer- 
tain alterations]  fall  within  the  second  pro- 
vision quoted  alwve,  to  the  effect,  'or  If  me- 
chanics be  employed  in  building,  altering  or 
repairing  the  within  described  premises  for 
more  than  fifteen  days  at  any  one  time.' 
The  question  of  increase  of  hazard  is  not  nec- 
essarily Involved.  If  mechanics  are  employ- 
ed in  building,  altering  or  repairing  the 
premises  for  more  than  fifteen  day9  at  any 
one  time,  and  an  agreement  or  consent  is 
not  endorsed  on  the  policy  permitting  such 
work,  the  contract  of  insurance  is  void." 
The  court  affirmed  the  Judgment  of  the  court 
below  holding  that  It  was  proper  to  have  dis- 
missed the  suit  on  its  merits. 

The  Supreme  Court  of  the  United  States 
construed  this  clause  In  Imperial  Fire  Ins. 
Co.  V.  County  of  Coos,  161  U.  S.  452,  14  Sup. 
Ct  379,  38  L.  EVl.  231.  The  clause  in  this 
case  was  substantially  the  same  as  in  the 
case  Just  cited.  The  court  said  In  construing: 
"If  the  last  stipulation  had  been  so  plain  as 
to  require  the  element  of  an  increased  risk 
to  be  Incorporated  into  the  condition  that 
'if  mechanics  are  employed  in  building,  alter- 
ing or  repairing  the  premises  named  herein,' 
etc.,  then  there  would  have  been  presented 
a  question  of  fact  for  the  Jury  whether  such 
alterations  and  repairs  constituted  an  In- 
crease of  risk.  But  this  condition  being 
wholly  Independent  of  any  Increase  of  risk, 
Its  violation  without  the  consent  of  the  in- 
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surer  or  waiver  of  the  breacb  annulled  tlie 
policy."  Again:  "The  condition  which  was 
violated  did  not  in  any  way  depend  upon  the 
fact  that  it  Increased  the  risk,  but  by  the  ex- 
press terms  of  the  contract  was  made  to 
avoid  the  policy  if  the  condition  was  not  ob- 
served. The  instruction  of  the  court  gave 
no  validity  or.  effect  to  the  condition  and  Its 
breach,  but  made  it  depend  upon  the  question 
whether  the  acts  done  in  violation  of  It  in 
fact  increased  the  risk  and  whether  such  In- 
creased risk  was  operative  at  the  date  of  the 
Are." 

These  long  quotations  have  been  given  be- 
cause they  are  directly  in  point  on  the  ques- 
tion of  construction,  and  because,  taken  to- 
gether with  the  reason  therefor,  they  ef- 
fectually dispose  of  the  appellant's  earnest 
contention  that  the  provision  regulating  the 
use  of  gasoline  must  be  taken  to  be  modified 
by  the  clause  prohibiting  an  increase  of  haz- 
ard. It  Is  contended  that  "surely  that  this 
part  of  the  policy  [prohibiting  the  Increase 
of  hazard]  must  have  some  meaning."  It  un- 
doubtedly does,  and  the  meaning  does  not 
seem  to  be  concealed.  If,  for  Instance,  the 
Insured  should  do  some  act  not  specifically 
prohibited  by  the  terms  of  the  policy,  but 
which  was  of  such  a  nature  as  to  Increase 
the  hazard  and  multiply  the  possibilities  of 
fire,  then  the  clause  In  question  would  apply, 
and  the  Jury  would  properly  be  looked  to  in 
a  determination  of  the  question  whether  such 
act  was  an  Increase  of  the  hazard. 

The  permission  given  to  the  insured  to  use 
gasoline  does  not  relievo  him  from  the  effect 
of  the  violation  of  the  one  Important  restric- 
tion on  such  use.  The  insurance  company 
was  not  compelled  to  grive  Its  permission  to 
the  appellant  to  use  gasoline.  It  was  a  vol- 
untary act  for  the  benefit  of  the  Insured,  and 
there  was  no  advantage  to  the  Insurance 
company  gained  thereby.  Contracts  of  in- 
surance, are  to  be  construed  like  other  con- 
tracts. If  ambiguous  terms  are  used,  the 
meaning  more  favorable  to  the  Insured  will 
be  adopted,  not  because  he  Is  the  sufferer  In 
a  recent  loss  or  because  of  a  disparity  in 
the  financial  condition  of  the  two  parties,  but 
because  the  words  are  those  of  the  Insurer, 
and  the  ambiguity  Is  chargeable  to  It. 
Where,  however,  there  Is  no  ambiguity  In 
the  terms,  neither  party  Is  to  be  favored.  If 
the  stipulation  Is  one  that  the  parties  could 
lawfully  make,  and,  having  been  made,  is 
not  actually  or  Inferentlally  waived,  It  Is  the 
function  of  the  court  to  enforce  Its  observ- 
ance as  the  parties  made  It,  and  not  to  make 
a  new  agreement  for  the  purpose  of  mollify- 
ing the  hardship  that  the  rigorous  and  inflex- 
ible terms  occasion.  In  the  case  at  bar  there 
was  permission  given  to  use  a  gasoline  stove, 
and  on  the  permit  were  the  words,  "War- 
ranted by  the  assured  that  no  artificial  lights 
be  permitted  In  the  room  when  the  reservoir 
Is  being  filled,  and  no  gasoline  except  that 
contained  in  said  reservoir  shall  be  kept 
within   the  building."     The  uudl!<puted  evi- 


dence is  that  gasoline  was  kept  by  the  tenant 
of  the  Insured  in  the  building. 

Counsel  for  appellant  contends  that  there 
could  have  been  only  a  small  quantity  of 
gasoline,  because  the  witness  swore  that  she 
had  the  stove  filled  and  had  the  balance  In 
the  pantry.  There  Is  no  possible  way  for 
this  court  to  determine  how  large  the  reser- 
voir attached  to  the  stove  was,  except  from 
the  testimony  of  this  witness.  She  swears, 
further  along  In  her  testimony,  that  the  can 
In  the  pantry  was  "almost  full,"  and  again 
"pretty  full;  we  used  some  for  the  stove." 
BYom  this  It  must  be  concluded  that  the 
reservoir  was  quite  small;  at  any  rate,  this 
witness  manifested  a  clear  desire  to  Impress 
the  fact  that  there  was  a  considerable  quan- 
tity of  oil  kept  In  the  pantry.  She  moved 
Into  the  house  on  the  10th  of  June.  When 
asked  when  It  was  that  she  purchased  the 
gasoline,  she  answered,  "About  the  second  or 
third  day  after  we  moved  In  there,  but  we 
used  very  little  to  the  summer."  This  ex- 
planation was  evidently  for  the  purpose  of 
rebutting  the  natural  presumption  tliat  if 
purchased  on  the  12th  or  13th  of  June  there 
would  be  very  little  gasoltoe  remaining  at 
the  date  of  the  fire,  eight  or  nine  days  later. 
There  can  be  no  doubt  that  the  undisputed 
testimony  of  this  witness  shows  that  there 
was,  In  fact,  a  considerable  quantity  of  gaso- 
line kept  in  the  pantry. 

Counsel  for  appellant  desires  that  this 
court  should  take  notice  of  the  common 
knowledge  that  a  reservoir  upon  a  gasoline 
stove  contains  one  gallon,  and  that  If  wit- 
ness had  filled  the  stove  there  would  be 
practically  none  left  In  the  can.  If  a  gaso- 
line can  were  kept  In  thfe  pantry  with  no  oil 
in  It,  or  such  an  Inconsiderable  quantity  as 
might  adhere  to  the  inside  of  the  can,  there 
would,  of  course,  be  no  violation  of  the 
clause.  But  this  witness  has  sworn,  and  re- 
iterated, that  the  can  was  nearly  full.  If 
this  court  were  allowed  to  draw  presump- 
tions from  common  knowledge,  we  might 
presume  that  If  the  can  were  kept  In  the 
pantry  (as  the  witness  testified)  It  Is  probable 
that  at  some  time  it  was  kept  there  with  the 
entire  gallon  of  oil  In  It.  Of  course,  such 
presumption  is  not  proper  nor  Is  It  necessary 
under  the  testimony  given,  but  it  Is  fully  as 
proper  as  the  presumption  urged  by  the  ap- 
pellant that  the  reservoir  on  the  gasoline 
stove  contained  a  gallon,  and  therefore  there 
was  little.  If  any,  gasoline  kept  In  the  pan- 
try. 

Being  fully  convinced  that  there  was  a 
material  breach  of  the  warranty  by  the  In- 
sured, the  policy  of  Insurance  must  be  held 
to  have  been  avoided  unless  some  other  rule 
prevents  such  avoidance. 

It  Is  contended  that  the  breach  of  the  war- 
ranty was  the  act  of  the  tenant,  for  which 
the  insured  was  not  responsible.  It  has  been 
shown  that  this  clause  has  no  possible  con- 
nection with  the  provision  elsewhere  In  the 
policy  that  the  hazard  shall  not  be  increased 
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by  any  means  -within  the  knowledge  or  con- 
trol of  the  Insured.  Therefore,  If  the  In- 
sured can  rely  upon  his  ignorance  of  the 
breach  by  the  tenant  as  an  absolution  from 
the  result  of  it,  it  must  be  because  of  a 
rule  of  law  applicable,  and  not  because  the 
policy  provides  any  such  thing.  Upon  this 
question  the  following  cases  are  decisive: 
Diehl  V.  Adams  County  Mutual  Ins.  Co.,  58 
Pa.  443,  98  Am.  Dec.  302;  Wetherell  v.  aty 
Fire  Ins.  Co.,  16  Gray,  276;  German  Fire  Ins. 
Co.  T.  Shawnee  County,  54  Kan.  732,  39  Pac. 
697,  45  Am.  St.  Rep.  307;  Insurance  Co.  v. 
Gunther,  116  U.  S.  113,  6  Sup.  Ot  306,  29 
h.  Ed.  675,  and  134  U.  S.  110,  10  Sup.  Ct 
448,  33  L.  liXL  857;  KeUy  v.  Worcester  Co., 
97  Mass.  284;  Hall  v.  People's  Ins.  Co.,  6 
Gray,  185;  Concordia  Ins.  Co.  v.  Johnson,  4 
Kan.  App.  7,  45  Pac.  722;  Long  y.  Beeber, 
106  Pa.  466,  51  Am.  Rep.  532;  Badger  v. 
Platts,  68  K.  H.  222,  44  AU.  296,  73  Am.  St 
Rep.  572.  E^ach  one  of  these  cases  holds 
pointedly  that  an  insiu%d  party  cannot  be 
relieved  from  the  effect  of  the  violation  of 
prohibitive  clauses  by  showing  that  the  viola- 
tion was  by  his  tenant,  without  his  knowl- 
edge or  control.  A  violation  of  the  provi- 
sions by  any  one  who  is  i)ermitted  by  the  in- 
sured to  occupy  the  premises  Is  a  violation 
by  the  insured  himself.  In  Insurance  Co. 
v.  Christiensen,  29  Neb.  572,  45  N.  W.  924, 
26  Am.  St  Rep.  407,  a  contrary  doctrine  is 
announced,  but  it  is  clearly  without  the  sup- 
port of  authority. 

On  the  trial  below  it  was  not  proved  that 
the  fire  was  in  any  way  due  to  the  presence 
of  the  gasoline  in  the  building,  nor  can  the 
origin  of  the  fire  be  determined  from  the  evi- 
dence. The  point  is  urged  tlmt,  since  the  vio- 
lation of  the  prohibitive  clause  was  In  no  way 
shown  to  have  occasioned  the  fire,  it  was  a 
question  for  the  Jury  to  determine  whether, 
as  a  matter  of  fact,  the  Iiazard  was  thereby 
increased.  This  contention  is  not  supported 
by  reason  or  authority.  The  assured  war- 
ranted that  no  gasoline,  except  that  contained 
in  the  reservoir  upon  the  stove,  should  be 
kept  in  the  building.  If  he  had  refused  to 
warrant  this,  the  insurance  company  would 
doubtless  have  withheld  the  permission  to 
use  gasoline  at  all.  To  hold  now  that  imless 
the  insurance  company  can  show  that  the 
breach  of  the  warranty  contributed  to  the 
fire  it  must  be  held  to  a  strict  liability 
would  be  to  confound  all  distinctions  of 
contractual  liability.  The  insurer  unques- 
tionably considered  the  presence  of  gasoline 
In  the  building  as  an  increase  of  risk.  In 
one  sentence  permission  is  given  to  use  gaso- 
line In  the  stove,  but  in  the  next  sentence 
it  Is  provided  that  no  gasoline  except  that 
in  the  reservoir  shall  be  kept  in  the  building. 
Then,  beneath  this,  the  word  "Caution,."  In 
bold-faced  type,  draws  the  attention  to  the 
dangerous  character  of  gasoline.    This  cau- 


tion begins  with  the  sentence,  "The  danger 
from  gasoline  stoves  is  not  so  much  in  them- 
selves as  in  having  the  material  about" 
That  is  the  very  thing  It  is  wished  to  pro- 
vide against  If  we  were  to  consider  this 
"rider"  as  a  contract,  there  Is  on  one  side 
a  permission  to  use  a  gasoline  stove;  on  the 
other  side,  standing  as  a  consideration  for  the 
permission,  a  warranty  that  in  using  the  stove 
no  gasoline  other  than  that  in  the  reservoir 
shall  be  kept  in  the  building.  The  warranty 
was  Inserted  for  the  benefit  of  the  Insurer. 
It  was  the  material  and  essential  restriction 
on  the  use  of  gasoline.  A  substantial  viola- 
tion has  been  proved,  and  it  is  absolutely  be- 
side the  point  to  inquire  whether  or  not  the 
breach  actually  contributed  to  the  loss.  The 
following  cases  support  these  views:  Hill  v. 
Middlesex  Ins.  Co.,  174  Mass.  642,  66  N.  B. 
319;  Newport  Imp.  Co.  v.  Home  Ins.  Co., 
supra;  Diehl  v.  Adams  County  Mutual  Ins. 
Co.,  supra;  Tnmbull  v.  Home  Fire  Ins.  Co., 
83  Md.  312,  34  AO.  875;  Kyte  v.  Assurance 
Co.,  149  Mass.  116,  21  N.  E.  361,  3  L..  R.  A. 
608;  Pennsylvania  Ins.  Co.  v.  Falres,  13  Tex. 
av.  App.  Ill,  35  S.  W.  55;  Thomas  v.  Fame 
Ins.  Co.,  108  111.  91;  Imperial  Fire  Ins.  Co. 
v.  County  of  Coos,  supra. 

There  are  two  general  classes  of  cases 
In  which  it  has  been  held  with  considerable 
uniformity  that  a  breach  of  a  prohibitive 
clause  in  a  policy  such  as  this  will  not 
operate  to  relieve  the  insurer  from  liability 
thereon— one,  where  the  policy  of  Insurance, 
being  on  a  stock  of  goods  used  in  business, 
contains  clauses  forbidding  the  keeping  of 
certain  materials  which  are  customarily  a 
part  of  such  a  stock  of  goods  (Reaper  City 
Ins.  Co.  V.  Jones,  62  111.  458);  the  other, 
where  the  breacb  consists  in  keeping  small 
quantities  of  the  forbidden  article  for  clean- 
ing clothes  or  machinery  or  like  purposes. 
The  reason  for  the  holding  Is  that  in  the  first 
class,  by  insuring  the  stock  of  goods  In  which 
the  forbidden  articles  were  a  usual  part,  the 
insurer  impliedly  waives  the  restrictive  clause 
referring  to  It  See  note  to  Lancaster  Fire 
Ins.  Co.  V.  Lenheim,  89  Pa.  497,  in  33  Am. 
Repi  781.  In  the  second  class  the  bringing 
of  the  small  quantities  on  the  premises  is 
held  to  be  such  a  trifling  departure  as  will 
not  amount  to  a  breach.  Of  course,  the  case 
in  question  falls  in  neither  of  these  classes. 
Having  gasoline  In  the  building  for  cooking 
purposes,  when  keeping  it  there,  other  than 
in  the  reservoir,  was  forbidden,  was  a  sub- 
stantial and  serious  breach. 

We  fall  to  find  in  the  cases  cited,  or 
elsewhere,  any  authority  to  warrant  us  in 
depriving  the  appellee  of  the  right  to  a  strict 
observance  of  the  restrictive  clause  in  the 
policy,  and  we  think  that  the  peremptory 
Instruction  should  have  been  given. 

The  Judgment  of  the  Appellate  Court  la 
accordingly  affirmed.    Judgment  affirmed. 


Digitized  by 


Google 


556 


68  NORTHEASTERN  REPORTER. 


(UL 


(204  111.  35) 

STRONG  y.  LEWIS  et  al. 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

LIMITATION  OP  ACTIONS-ACCRUAL  OF  ACTION 
— NONRESIDENCE  OF  PARTIES— SUBSEQUENT 
ACTION  IN  STATE  —  STATUTES  —  CONSTRUC- 
TION. 

1.  Hurd'8  Rev.  St.  1899,  p.  1119,  {  20,  enacts 
that  when  a  cause  of  action  has  arisen  "in  an- 
other state  and  by  the  laws  thereof  limitations 
have  run  against  an  action,"  an  action  cannot 
be  maintained  in  the  state.  Held,  that  where 
a  cause  of  action  arose  in  Virginia  and  subse- 
quently the  debtor  moved  to  New  York,  and  an 
action  thereon  became  barred  under  the  laws 
of  New  York,  and  subsequently  the  debtor  mov- 
ed to  Illinois,  no  action  could  be  maintained  in 
the  latter  state,  the  phrase  "when  a  cause  of 
action  has  arisen"  meaning  when  jurisdiction 
exists  in  the  courts  of  a  state  to  adjudicate  be- 
tween the  parties  upon  the  particular  cause  of 
action. 

Appeal  from  Appellate  Oourt,  First  Dis- 
trict 

Action  by  Joseph  H.  Strong,  as  admin-. 
Istrator  of  the  estate  of  Henry  Body,  de- 
ceased, against  J.  F.  Lewis.  Judgment  for 
defendant.  On  the  death  of  defendant,  F. 
K.  Lewis  and  R.  R.  Bradley,  executors, 
were  substituted.  From  a  Judgment  of  tbe 
Appellant  Court  affirming  a  judgment  for 
defendant,  plaintiff  appeals.    Affirmed. 

Thomas  A.  Moron  and  Oiilton  P.  Wilson, 
for  appellant  Goodrich,  Vincent  &  Bradley, 
for  appellees. 

RICKS,  J.  This  is  an  action  of  assumpsit 
commenced  by  appellant  against  J.  F.  Lewis 
In  the  snperior  court  of  Cook  county.  The 
declaration  consisted  of  the  common  counts, 
and  the  action  was  for  recovery  on  two 
promissory  notes,  due,  respectively,  Septem- 
ber 10,  1881,  and  October  29,  1881.  The 
declaration  was  filed  May,  1899.  To  tbe 
declaration  appellee  filed  11  special  pleas. 
Appellant  filed  a  general  demurrer  to  the 
tenth  and  eleventh  special  pleas.  The  de- 
murrer to  these  pleas  being  overruled,  ap- 
pellant stood  by  his  demurrer.  To  appellee's 
eighth  special  plea  a  replicatlou  was  filed, 
and,  a  rejoinder  having  been  filed  to  this 
replication,  plaintiff  demurred  thereto,  which 
demurrer  was  overruled  and  plaintiff  stood 
by  his  demurrer.  Upon  appeal  to  the  Ap- 
pellate Court  the  Judgment  of  the  superior 
court  was  affirmed.  Subsequent  to  the  com- 
mencement of  the  suit  J.  F.  Lewis  died,  and 
his  executors  were  substituted  as  appellees. 

From  the  declaration  it  appears  that  the 
notes  In  question  were  executed  in  West  Vir- 
ginia and  made  payable  at  Staunton,  Va. 
The  eighth  plea  alleges  that  the  cause  of 
action  did  not  accrue  within  10  years  next 
before  the  commencement  of  the  suit.  Ap- 
pellees replied  that  at  the  time  of  the  ac- 
crual of  the  action  the  defendant  was  not  a 
resident  of  Illlndis,  that  defendant  first  be- 
came a  resident  of  Illinois  after  the  accrual 
of  the  action,  in  1890.  and  that  plaintiff 
commenced  the  action  hereon  within  10  y^ars 
uext  after  defendant  first  became  an  inhabit- 


ant of  Illinois.  The  rejoinder  to  this  replica- 
tion was  that  at  tbe  time  of  the  accrual  of 
the  action  herein  neither  the  defendant  nor 
tne  party  in  whose  favor  the  action  accrued 
was  a  resident  of  Illinois. 

Appellees'  tenth  and  eleventh  pleas  are 
practically  alike,  and  allege  substantially  as 
follows:  First,  that  the  cause  of  action  ac- 
crued in  the  state  of  Virginia  In  1881;  second, 
that  neither  the  defendant  nor  the  person  in 
whose  favor  the  actiop  accrued  was  then  a 
resident  of  Illinois;  third,  that  subsequent 
to  the  accrual  of  said  action  the  defendant 
became  a  resident  of  the  state  of  New  York; 
fourth,  that,  by  the  laws  of  New  York  then 
and  ever  since  in  force,  all  such  actions  are 
barred,  and  were  barred,  in  six  years,  and 
that  no  action  was  ever  brought '  in  New 
York;  and,  fifth,  that  defendant  resided  la 
New  York  for  six  years  after  the  said  ac- 
tion accrued. 

■  The  only  questions  presented  in  this  record 
are  those  raised  by  the  demurrers.  The 
question  raised  by  the  tenth  and  eleventh 
pleas  is  the  effect  section  20  of  the  limitation 
act  has  upon  causes  of  action  arising  outside 
of  this  state  where  both  parties  are  non- 
residents. Section  20  (Hurd's  Rev.  St  1899, 
p.  1119),  provides  as  follows:  **When  a  cause 
of  action  has  arisen  in  a  state  or  territory 
outside  of  this  state,  or  In  a  foreign  country, 
and,  by  the  laws  thereof,  an  action  thereon 
cannot  be  maintained  by  reason  of  the  lapse 
of  time,  an  action  thereon  shall  not  be  main- 
tained Ih  this  state." 

It  is  contended  by  api)ellant  that  this  cause 
of  action  arose  in  the  state  of  Virginia,  and 
not  In  the  state  of  New  York,  and  therefore 
that  the  tenth  and  eleventh  pleas,  which 
set  up  the  limitation  laws  of  New  York,  are 
Insufficient.  We  are  of  the  opinion,  however, 
that  when  appellant  permitted  a'ppellees* 
testator  to  go  Into  the  state  of  New  York  and 
permitted  the  bar  of  the  statutes  of  that 
state  to  become  complete,  he  lost  all  right, 
under  the  laws  of  Illinois,  thereafter  to  main- 
tain suit  against  him,  and  that  when  he  came 
into  the  state  of  Illinois  he  came  clothed 
with  all  the  privileges  that  the  law  of  the 
state  of  New  York  conferred  upon  him.  This 
question  we  have  decided  In  the  case  of 
Hyman  v.  McVeigh,  87  III.  708,  note,  but 
not  reported,  where  we  said:  "The  words, 
'when  a  cause  of  action  has  arisen,*  as  they 
occur  in  the  statute  pleaded,  should  be  con- 
strued as  meaning  when  jurisdiction  exists 
in  the  courts  of  a  state  to  adjudicate  between 
the  parties  upon  the  particular  cause  of  ac- 
tion, If  properly  Invoked,  or,  in  other  words, 
when  the  plaintiff  has  the  right  to  sue  tbe  . 
defendant  in  the  courts  of  the  state  upon  the 
particular  cause  of  action,  without  regard  to 
the  place  where  the  cause  of  action  had  its 
origin."  This  case  has  also  been  followed  in 
Wooley  V.  Yarnell,  142  111.  442,  32  N.  E.  891. 

We  are  of  the  opinion  that  the  tenth  and 
eleventh  pleas  were  sufficient  and  the  de- 
murrer was  properly  overruled.    From  what 
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we  bare  satd  regarding  theie  two  pleas  It 
iB  unnecessary  to  consider  the  demurrer  to 
the  rejoinder  to  the  eighth  plea. 

The  judgment  will  be  aflOrmed.    Judgment 
affirmed. 


(M6ni.  t4) 

JACOBT  T.  STARK. 

<Sn(neme  Court  of  Illinois.     Oct.  26,  1003.) 
BREACH    OP    UARRIAOB    PROMISE!— DAMAOES— 
BXBMPLART    DAMAaBS-IN3TRTJCTI0NS-L0Sa 
OF  WORLDLY  ADVANTAGE>-BVIDKNCK. 

1.  In  an  action  for  breach  of  marriage  prom- 
be,  exemplary  damages  may  be  awarded  if  de- 
fendant has  been  guilty  of  any  fraud,  deceit. 
or  evil  moUves  In  the  making  of  the  contract  or 
in  the  breach  thereof. 

2.  In  an  action  for  breach  of  marriage  prom- 
ise, it  is  not  essential  that  exemplary  damages 
arising  out  of  improper  motives  in  entering  into 
the  contract  should  be  spedflcally  declared  tor 
In  the  declaration. 

8.  In  an  action  for  breach  of  marriage  prom- 
ise, the  court  instructed  that  the  jury  might 
punish  defendant  by  awarding  exemplary  dam- 
ages if  they  believed  they  should  be  awarded, 
and  at  the  request  of  defendant  an  Instruction 
was  given  that  if  the  jury  believed  that  the 
conduct  of  defendant  was  free  from  malice  plain- 
tiff would  be  confined  In  her  recovery  to  the  ac- 
toal  loss  arising  from  the  breach.  Held,  that 
there  was  bo  prejudicial  error  In  the  giving  of 
the  first  instruction,  notwithstanding  that  it  did 
not  refer  to  the  circumstances  of  aggravation 
which  must  be  present  to  authorize  punitive 
damages. 

4.  In  an  action  for  breach  of  marriage  prom- 
ise, it  was  not  improper  to  instruct  that  the 
Jury  might  consider  the  money  value  or_  worldly 
advantage  of  the  marriaRe,  there  being  evi- 
dence that  plaintiff  bad  told  defendant  that  he 
would  build  a  house  for  a  home,  and  that  they 
had  planned  a  house. 

Error  to  Appellate  Conrt,  Third  District 
Action  by   Lena   Stark   against  Frank  J. 
Jacoby.     From  a  judgment  of  the  appellate 
court,  affirming  a  judgment  In  faror  of  plain- 
tiff, defendant  brings  error.    Affirmed. 

Livingston  &  Bach  and  Welty  &  Sterling, 
tot  plaintiff  In  error,  Kerrlck  &  Bracken, 
for  defendant  in  error. 

BOGOS,  J.  This  was' an  action  In  assume 
sit  by  the  defendant  in  error  against  the  plain- 
tiff In  error  to  recover  damages  for  the 
breach  of  a  contract  of  marriage.  The  cause 
was  tried  before  a  jury,  who  returned  a  ver- 
dict In  favor  of  the  defendant  In  error  in  the 
sum  of  |2,100.  Judgment  was  entered  on  the 
verdict,  and  the  Appellate  Court  for  the  Third 
District  affirmed  the  judgment.  This  writ  of 
error  challenges  the  judgment  of  affirmance. 

The  only  errors  urged  relate  to  the  action 
of  the  conrt  in  instructing  the  jury.  But  two 
instructions  were  given  for  the  defendant  In 
OTor.  Both  were  Intended  to  advise  the  jury 
as  to  the  elements  of  damage  proper  for  their 
consideration.  Instruction  No.  1,  so  far  as  It 
relates  to  vindictive  damages,  was  as  follows: 
"And  you  are  further  instructed  by  the  court 
that  In  this  case.  If  yon  should  find  for  the 
plaintiff,  yon  have  the  right  to  punish  the 
defendant  for  violating  the  promise  to  marry 


the'  plaintiff  by  awarding  exemplary  or  puni- 
tive damages,  tn  addition  to  actual  damages, 
against  the  defendant.  If  the  jury  believe 
from  the  evidence  that  exemplary  and  puni- 
tive damages  should  be  awarded."  Instruc- 
tion No.  2,  upon  the  same  element  of  dam- 
ages, read  as  follows:  "Tou  are  further  In- 
structed by  the  court  that  in  this  case  yon 
have  the  right,  should  you  find  for  the  plain- 
tiff, to  award  her  exemplary  and  punitive 
damages  In  addition  to  actual  damages.  If 
you  believe  from  the  evidence  that  exemplary 
and  punitive  damages  should  be  awarded." 

The  general  rule  that  exemplary  or  vin- 
dictive damages  cannot  be  recovered  in  ac- 
tions ex  contractu  does  not  apply  to  an  action^ 
to  recover  damages  for  the  breach  of  a  con- 
tract to  marry.  In  such  actions  exemplary 
damages  may  be  awarded  If  the  defendant 
was  guilty  of  fraud,  deceit,  or  was  moved 
by  evil  motives  in  making  the  contract  or  in 
the  breach  thereof.  5  Cyc.  1021;  4  Am.  & 
Eng.  Ency.  of  Law,  899;  8  Sutherland  on 
Damages  (2d  Ed.)  (  986;  Fldler  v.  McKln- 
ley,  21  III.  SOS.  It  Is  not  essential  that  ex- 
emplary damages,  arising  out  of  improper 
motives  in  entering  into  the  contract  of  mak- 
ing or  In  refusing  to  comply  therewith,  should 
be  specifically  declared  for  In  the  declaration. 
Such  damages  may  be  recovered  as  part  of 
the  general  damages  If  the  evidence  dis- 
closes a  proper  ease  for  the  infliction  thereof, 
6  Ency.  of  PI.  &  Pr.  745.  Whether  seduction 
Is  admissible  as  a  basis  for  the  assessment  of 
vindictive  damages  without  l)elng  specially 
pleaded  need  not  be  determined,  as  nothing 
of  that  nature  Is  Involved  in  this  record. 

It  Is  pointed  out,  however,  that  In  both  of 
the  instructions  given  at  the  request  of  the 
defendant  In  error,  hereinbefore  set  out,  all 
reference  Is  omitted  to  the  peculiar  circum- 
stances of  aggravation  which  must  be  pres- 
ent to  authorize  the  Infliction  of  punitive 
damages,  and  It  Is  urged  the  Instructions 
must  be  condemned  as  erroneous  for  that 
reason.  There  would  be  much  force  In  this 
Insistence  If  these  Instructions  stood  alone 
as  the  charge  of  the  court  to  the  jury.  An- 
other Instruction  given  by  the  court  to  the 
jury  fully  supplied  the  omissions  In  those 
under  consideration  and  cured  the  defects 
therein. 

At  the  request  of  the  plaintiff  In  error  the 
conrt  further  Instructed  the  jury  as  follows: 
"You  are  Instructed  that  If  you  believe  from 
the  evidence  that  the  conduct  of  the  defend- 
ant in  relation  to  his  failure  to  perform  a 
marriage  contract  In  question  with  the  plain- 
tiff has  been  free  from  malice,  and  there  was 
no  drcnmstance  attendant  therewith  that 
showed  any  willful  or  malicious  disregard  for 
plaintiff's  rights,  then  the  plaintiff  will  be 
confined  In  her  recovery  to  the  actual  loss.  If 
any,  sustained  by  her  for  reason  of  the  de- 
fendant's failure  to  perform  the  marriage 
contract  la  question,  as  shown  by  the  evi- 
dence.** 
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The  two  Instructions  which  are  the  subject 
of  criticism  were  not  erroneous,  in  that  they 
declared'  to  the  Jury  that  exemplary  damages 
might  be  awarded  in  the  action  upon  proper 
evidence,  but  In  the  fact  that  they  did  not 
go  further,  and  advise  the  Jury  that  such 
damages  were  permissible  only  when  there 
tiad  been  some  element  of  deceit,  malice,  or 
oppression  connected  with  either  the  forma- 
tion of  the  contract  or  the  breach  thereof. 
The  instruction  given  at  the  request  of  the 
plalntitr  in  error  supplemented  those  given 
at  the  request  of  the  defendant  in  error,  and 
supplied  what  was  omitted  hi  them.  The 
instructions,  talten  as  a  whole,  are  entirely 
harmonious,  and  as  a  series  presented  the  law 
correctly,  and  the  error  of  granting  those  giv- 
en for  the  defendant  in  error  was  cured. 
Town  of  Vinegar  Hill  v.  Busson,  42  111.  45; 
Hoge  V.  People,  117  111.  35,  6  N.  E.  796;  Dur- 
ham V.  Goodwin,  54  111.  469;  Stowell  v.  Bea- 
gle, 79  111.  525;  Toledo,  St  Louis  &  Kansas 
City  Railroad  Co.  v.  Bailey,  145  111.  159.  33 
N.  B.  1089. 

That  the  plaintiff  in  error  sought  the  hand 
of  the  defendant  in  error  In  marriage  was 
not  denied,  and  that  there  was  a  contract  was 
not  denied.  He  sustained  the  relation  of  an 
engaged  lover  to  her  for  a  period  of  two 
years.  No  Justification  for  the  refusal  to 
comply  with  the  contract  of  marriage  was  at- 
tempted to  be  shown,  and  we  are  inclined  to 
accept  the  view  of  counsel  for  defendant  in 
error  that  the  evidence  so  far  tended  to  es- 
tablish that  the  plaintiflT  in  error  Insincerely 
and  deceitfully  advanced  untruthful,  unsub- 
stantial, and  frivolous  reasons  for  casting  the 
defendant  In  error  aside  as  to  fairly  Justify 
the  Imputation  that  he  was  trifling  with  her 
affections,  and  was  moved  by  evil  or  improp- 
er motives  in  seeking  to  avoid  the  fulfillment 
of  his  contract  with  her,  and  that  his  actions 
were  such  as  to  Indicate  that  he  was  IndifTer- 
ent  to  the  humiliation  that  would  befall  her, 
and  that  the  breach  of  the  contract  on  his 
part  was  ruthless  and  unjustifiable.  The 
tendencies  of  the  evidence  were  therefore 
sufficient  to  authorize  instructions  with  ref- 
erence to  the  allowance  of  punitive  damages. 
3  Sutherland  on  Damages,  2190. 

It  was  not  Improper  to  advise  the  Jury 
that,  if  they  found  for  the  plaintiff,  in  esti- 
mating the  damages  they  might  consider  "the 
money  value  or  worldly  advantage  of  a  mar- 
riage which  would  have  given  plaintiff  a  per- 
manent home,  if  you  believe,  from  the  evi- 
dence, the  defendant  would  have  been  able 
to  give  the  plaintiff  such  a  home."  The  com- 
plaint is  there  was  no  proof  to  warrant  the 
giving  of  this  instruction.  We  find  in  the 
record  proof  that  the  plaintiff  in  error  told 
tlie  defendant  In  error  he  would  build  a 
house  on  lots  which  he  owned,  for  a  home 
for  them,  and  that  they  planned  the  house 
that  he  said  he  Intended  to  build. 

What  has  been  said  as  to  the  action  of  the 
court  in  granting  instructions,  heretofore  con- 
sidered, disposes  of  the  contention  the  court 


should  have  given  Instructions  Nos.  1,  2,  and 
4,  which  were  tendered  by  the  plaintiff  In 
error,  but  refused. 

The  Judgment  must  be  and  is  affirmed. 
Judgment  affirmed. 


(2M  III.  SIO) 

GILCHRIST  TRANoP.  CO.  t.  NORTHER>r 

GRAIN  CO. 

(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

DEFAULT  JUDGMENT— VACATING  —  MERITORI- 
OUS DEFENSE— COUNTER  AFFIDAVITS— AD- 
MISSIBILITY—TRIAL  OF  MERITS  OF  CASE  ON 
AFFIDAVITS- SERVICE  OF  PROCESS  ON  AGENT 
—EVIDENCE. 

1.  Where  defendant  corporation  moved  to  va- 
cate a  default  judgment  and  for  leave  to  plead, 
on  the  grounds  that  the  summons  was  served  on 
one  not  an  agent  of  defendant,  upon  whom 
service  of  process  agaiuRt  it  could  he  made, 
and  that  it  bad  a  meritorious  defense  to  the  ac- 
tion, it  was  error  to  consider  plaintiff's  counter 
affidavits  so  far  as  they  related  to  the  merits 
of  the  controversy,  but  Its  counter  affidavits  on 
the  question  of  the  agency  and  defendant's  dili- 
gence were  admissible. 

2.  The  court  will  not  open  a  default  Judg- 
ment if  there  is  no  defense  to  the  action,  even 
where  the  default  and  judgment  did  not  result 
from  the  fault  or  negligence  of  the  defendant. 

3.  An  agent  acting  for  defendant  corporation, 
a  transportion  company,  for  procuring  cargoes 
for  its  vessels,  signed  the  bill  of  lading  for 
plaintiff's  com,  plaintiff  being  referred  to  him 
by  defendant's  president  and  general  manager, 
with  whom  to  confer  npon  any  matter  relating 
to  the  cargoes.  After  a  loss  of  part  of  the  com, 
he  acted  as  defendant's  representative  in  exam- 
ining into  the  matter,  which  was  afterwards 
left  in  his  hands,  defendant  recognizing  his 
agency.  Held,  that  he  was  a  regular  agent  of 
defendant,  and  service  of  the  summons  on  him 
was  service  on  defendant. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Assumpsit  by  the  Gilchrist  Transportation 
Company  against  the  Northom  Grain  Com- 
pany. From  a  Judgment  of  the  Appellate 
Court  for  the  First  District  (LW  Dl.  App. 
531),  affirming  the  Judgment  of  the  circuit 
court  denying  defendant's  motion  to  vacate  a 
default  Judgment,  defendant  appeals.  Af- 
firmed. 

C.  E.  Kremer,  for  appellant  Ohnrch,  Mc- 
Murdy  &  Sherman,  for  appellee. 

CARTWRIGHT,  J.  The  Appellate  Court 
for  the  First  District  affirmed  the  Judgment 
of  the  circuit  court  of  Cook  county  denying 
the  motion  of  appellant  to  vacate  a  Judgment 
entered  by  default  against  It  In  said  court 
in  favor  of  appellee,  and  to  set  aside  the  de- 
fault and  for  leave  to  plead  and  Interpose  a 
defense  to  the  action.  From  the  Judgment  of 
the  Appellate  Court  appellant  prosecuted  this 
appeal. 

The  suit  was  In  assumpsit,  and  the  record 
is  as  follows:  On  September  11,"  1901,  sum- 
mons was  issued,  returnable  to  the  October 
term  of  that  year.  On  September  20,  1901, 
the  summons  was  returned,  with  an  indorse- 
ment of  service  thereon,  as  follows:    "Served 


\  2.  See  Judgment,  toL  SO.  Cent  Dig.  |  tU. 
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this  writ  on  the  within  named  Gilchrist 
Transportation  Company,  a  corporation,  by 
deliyering  a  copy  thereof  to  Dennis  Sullivan, 
agent  of  said  corporation,  this  ITtb  day  of 
September,  1901.  President  of  said  corpora- 
tion not  fouhd  in  my  county."  On  the  same 
day  the  declaration  was  filed,  containing  four 
counts,  charging  the  defendant  with  negli- 
gence in  the  care  of  corn  of  plaintiff  loaded 
on  a  vessel  of  defendant  at  Manitowoc,  Wia., 
to  be  transported  by  defendant  to  Buffalo, 
N.  Y.,  by  reason  of  which  negligence  the  com 
was  greatly  injured,  damaged,  and  lessened 
in  value.  On  October  23, 1901,  the  defendant 
was  defaulted.  On  November  7,  1901,  the 
court  assessed  the  plalntifTs  damages  against 
the  defendant  at  $7,781.86,  and  judgment 
was  entered  for  said  amount  and  costs.  Dur- 
ing the  same  term  the  defendant,  on  Novem- 
ber 16,  1901,  entered  its  motion  to  vacate  the 
Judgment,  and  to  set  aside  the  default  and 
for  leave  to  plead,  on  the  grounds  that  Dennis 
Sullivan  was  not  an  agent  of  defendant  upon 
whom  service  of  process  against  It  could  be 
made,  and  that  it  had  a  meritorious  defense 
to  the  action.  It  appears  from  the  bill  of 
exceptions  that  the  court  heard  and  decided 
the  motion  upon  aflSdavlts  presented  and  read 
by  the  defendant  in  support  of  the  motion, 
and  also  upon  counter  affidavits  presented 
and  read  by  the  plaintiff,  both  upon  the  ques- 
tion of  the  agency  of  Sullivan  and  also  upon 
the  merits  Involved  in  the  action.  Upon  a 
consideration  of  such  affidavits  the  court  en- 
tered an  order  that  if  the  plaintiff  should 
remit  $1,841.39  from  the  judgment  the  mo- 
tion should  be  denied,  but  otherwise  it  should 
be  granted.  Plaintiff  elected  to  remit  such 
stun,  and  the  remittitur  was  entered  nunc 
pro  tunc  as  of  the  date  of  the  Judgment, 
leaving  the  Judgment  to  stand  for  $5,950.47 
and  costs.  The  court  then  denied  defendant's 
motion. 

One  of  the  assignments  of  error  is  that 
the  court  erred  in  permitting  the  plaintiff 
to  file,  and  read  on  the  hearing  of  the  mo- 
tion, the  counter  affidavits  presented  in  its 
behalf.  So  far  as  these  counter  affidavits 
related  to  the  merits  of  the  controversy,  the 
court  erred  In  hearing  and  considering  them. 
The  appearance  entered  by  the  defendant 
when  the  motion  was  made  was  general, 
and  the  motion  was  not  for  the  purpose  of 
having  the  Judgment  set  aside  as  void  for 
want  of  Jurisdiction  of  the  defendant,  but 
its  object  was  to  enable  the  defendant  to 
present  its  defense  to  the  action.  In  the 
form  in  which  the  motion  was  made,  It 
was  necessary  for  the  defendant  to  show 
that  Sullivan  was  not  its  agent,  that  It  was 
not  guilty  of  negligence,  and  that  It  had  a 
meritorious  defense.  It  is  conceded  that,  if 
Sullivan  was  an  agent  of  the  defendant  of 
such  a  character  that  delivering  a  copy  of 
the  summons  to  him  would  constitute  serv- 
ice upon  the  defendant,  the  Judgment  could 
not  be  set  aside,  as  In  such  case  there  would 
be  DO  legal  excuse  for- not  appearing  in  an- 


swer to  the  summons  and  making  the  de- 
fense. The  question  of  the  agency  of  Sul- 
livan and  diligence  of  the  defendant  was  to 
be  tried  by  the  court  on  the  motion,  and  to 
be  finally  and  conclusively  settled.  It  could 
not  be  tried  again,  and  if  the  Judgment 
should  be  opened  to  let  in  the  defense  it 
would  not  be  an  issue  in  the  case,  and  con- 
sequently should  not  be  heard  and  finally 
determined  ex  parte.  It  the  court  should 
conclude  to  vacate  the  Judgment  and  set 
aside  the  default,  the  order  would  be  final, 
and  both  parties  should  have  an  opportunity 
to  present  the  facts.  On  such  a  question  the 
court  should  hear  both  sides,  so  as  to  finally 
determine  the  facts,  and  we  have  always 
held  counter  affidavits  to  be  admissible. 
Boyle  V.  Levi,  73  111.  175;  Palmer  v.  Harris, 
98  lU.  807;  Hefling  v.  Van  Zandt,  162  Ul. 
162,  44  N.  B.  424;  Hartford  Life  Ina.  Co.  v. 
Rossiter,  196  111.  277,  63  N.  E.  680.  Even  If 
it  should  appear  that  the  default  and  Judg- 
ment did  not  result  from  the  fault  or  neg- 
ligence of  the  defendant,  the  court  will  not 
open  the  Judgment  if  there  is  no  defense  to 
the  action.  It  is  therefore  necessary  for  the 
defendant  to  show  a  defense  prima  facie  on 
the  merits,  but  if  the  affidavits  on  the  part 
of  the  defendant  show  a  meritorious  defense 
the  court  is  not  authorized  to  try  the  merits 
of  the  case  on  affidavits.  Under  our  system 
such  action  would  be  an  encroachment  upon 
right  to  trial  by  Jury.  In  Mendell  v.  Kimliall, 
85  Ul.  582|  It  was  said  that  stfch  a  practice 
was  a  vicious  one,  and  that  courts  could  not 
do  Justice  to  parties  in  thus  trying  the  mer- 
its upon  affidavits  where  the  affiants  are  not 
subject  to  cross-examination.  If  there  should 
be  cause  for  opening  a  Judgment  and  setting 
aside  a  default,  and  the  affidavits  for  the 
defendant  show  a  meritorious  defense,  the 
courts  should  not  try  the  Issue  which  the 
defendant  proposes  to  raise  by  Interposing 
its  defense.  The  right  of  defendant  Is  to 
have  the  Issue  passed  upon  by  a  Jury.  In 
this  case  the  hearing  on  the  merits  was  fa- 
vorable to  the  defendant  to  the  extent  of  the 
remittitur,  and  In  any  event,  if  the  affidavits 
did  not  show  good  grounds  for  vacating  the 
judgment  and  setting  aside  the  default,  the 
action  of  the  court  in  denying  the  motion 
must  be  affirmed. 

The  facts  relating  to  the  agency  of  Sul- 
livan, appearing  from  the  affidavits  and  coun- 
ter affidavits,  are  as  follows:  Sullivan  car- 
ried on  the  business.  In  Chicago,  of  furnish- 
ing cargoes  for  vessels,  and  in  doing  so  repre- 
sented the  owner  of  the  vessel  and  signed 
the  bill  of  lading.  The  steamers  of  the  de- 
fendant were  not  operated  upon  any  regular 
line  or  route,  but  took  cargoes  from  any  port 
on  the  lake,  and  In  the  prosecution  of  his 
business  Sullivan  acted  as  defendant's  agent 
for  procuring  cargoes  at  Chicago.  The  gen- 
eral manager  of  the  plaintiff  negotiated  with 
the  president  and  general  manager  of  the 
defendant  concerning  the  shipment  of  the' 
com,  and  was  referred  by  such  president  and 
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general  managex  to  SnlUvan,  at  Chicago,  as 
tbe  agent  of  the  defendant,  with  whom  to 
confer  upon  any  matters  relating  to  the  car- 
goes. SulUvan  signed  the  bill  of  lading  of 
the  cargo  of  com  in  this  case,  and,  after  the 
loss  was  reported  to  the  defendant,  Sullivan 
proposed  to  the  manager  of  the  plaintiff  that 
they  go  to  Manitowoc  to  examine  Into  the 
matter.  Snillvan  went  and  acted  as  the  rep- 
resentative of  tbe  defendant,  and  they  found 
a  large  quantity  of  com  in  the  vessel  dam- 
aged by  water.  Defendant  afterward  recog- 
nized the  agency  of  Sullivan,  and  left  tbe 
matter  in  bis  hands. 

Service  may  be  had  by  leaving  a  copy  of 
tbe  process  with  tbe  president  of  a  corpora- 
tion, or,  if  he  cannot  be  found  in  the  county, 
by  leaving  It  with  certain  oflScers  specified  in 
the  statute,  or  a  general  agent,  station  agent, 
or  any  agent  of  the  corporation  found  In  the 
county.  While  Sullivan  was  not  a  general 
agent.  It  was  well  established  that  be  was  a 
regular  agent  of  the  defoidant,  acting  for  it 
In  the  city  of  Chicago.  Service  upon  him 
was  service  upon  the  defendant,  and  no  ex- 
cuse is  shown  for  its  failure  to  appear  and 
defend  the  action. 

Tbe  Judgment  of  the  Appellate  Court  la 
afHrmed.   Judgment  afBrmed. 


(204  111.  2S1) 

BALDWIN  V.  HANBOT. 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 
RES    JUDICATA— PARTIKS— SUBJECT-MATTER. 

1.  A  receiver  appointed  on  the  filing  of  a 
creditors'  bill  filed  a  bill  against  the  debtor's 
attorney  and  the  widow  and  children  of  the 
debtor,  alleging  that  the  debtor  had  conveyed 
certain  properties  to  the  attorney  in  fraud  of 
creditors,  and  praying  that  such  property  be 
subjected  to  payment  of  the  creditors'  judg- 
ment. The  attorney's  answer  alleged  a  lien 
for  services,  and  stated  that  the  wife  and  chil- 
dren had  certain  beneficial  interests  in  the  bal- 
ance, if  any.  On  the  issues  so  formed,  the 
court  entered  a  decree  disposing  of  the  property, 
and  adjadging  that  nothing  remained  to  be  paid 
over  to  the  wife.  The  wife  also  filed  an  an- 
swer. Held,  that  this  decree  was  a  bar  to  a 
suit  by  the  wife  against  the  attorney,  setting 
up  the  same  claim  as  to  her  interest  In  the 
property. 

2.  The  fact  that  plaintiff  and  defendant  were 
joint  defendants  in  a  former  suit  adjudicating 
their  rights  in  certain  property  makes  no  dif- 
ference in  the  application  of  the  doctrine  of  res 
judicata,  if  the  decree  in  that  case  settled  the 
adverse  interests  of  tbe  parties. 

Error  to  Appellate  Court,  First  District 
Bill  by  Martha  B.  Baldwin  against  En- 
bridge  Hanecy.  Prom  a  decree  of  the  Ap- 
pellate Court  (104  111.  App.  84)  affirming  a 
decree  for  defendant,  plaintiff  appeals.  Af- 
firmed. 

Plaintiff  in  error  filed  her  bill  In  tbe  su- 
perior court  of  Cook  county  on  March  29, 
1901,  against  tbe  defendant  In  error,  for  aa 
accounting,  to  which  he  pleaded  in  bar  a  de- 
cree of  the  circuit  court  of  Cook  county  en- 
tered January  20,  1881.     Tbe  cause  being 


beard  on  tbe  Issue  thus  Joined,  tbe  bill  was 
dismissed  for  want  of  equity.  The  Appellate 
Court  for  the  First  District  afllrmed  that  de- 
cree, and  hence  this  writ  of  error. 

The  bill  alleges  that  in  1876  <«e  James 
Cash,  husband  of  tbe  complainant,  and  Mich- 
ael Worthy,  had  certain  transactions,  out  of 
which  g^ew  claims  by  tbe  latter,  and  upon 
which  be  afterwards  obtained  a  judgment 
for  $2,000  against  said  Gash,  the  defendant, 
Hanecy,  acting  as  tbe  attorney  of  Cash,  and 
upon  whose  counsel  and  advice  he  transfer- 
red to  him  (tbe  defendant)  certain  promis- 
sory notes, .and  conveyed  or  caused  to  be 
conveyed  to  him  certain  city  lots  in  Chicago, 
all  of  which  was  done  for  the  purpose  of 
hindering  and  delaying  the  said  Worthy  and 
other  creditors  of  said  Cash  in  the  collection 
of  their  Just  claims  against  him;  that  prop- 
erty of  tbe  value  of  $4,000  was  so  conveyed, 
which  the  defendant  claimed  was  on  account 
of  certain  claims  then  due  blm  for  attorney's 
fees  rendered  to  James  Cash,  amounting  to 
the  sum  of  $500;  that  another  part  of  said 
real  estate  was  transferred  to  blm  by  Made- 
line (3a8b,  a  daughter  of  James  Cash,  on  ac- 
count of  a  claim  due  him  for  attorney's  fees, 
amounting  to  $75;  that  tbe  total  claim  then 
made  by  tbe  defendant  against  James  Cash 
for  attorney's  fees  did  not  exceed  $575,  for 
which  be  obtained  ijoesesslon  of  real  estate 
formerly  owned  by  Cash  amounting  In  value 
to  $4,000;  tbat  on  February  25,  1878,  Mich- 
ael WM-thy  filled  a  creditors'  bill  in  the  circuit 
court  of  Ck>ok  county  against  the  defendant, 
James  Cash,  the  complainant  herein,  and 
others,  for  the  purpose  of  reaching  tbe  said 
property  so  transferred  and  conveyed  to  the 
defendant,  in  the  course  of  which  litigation 
Adolph  Heile  was  appointed  receiver,  and 
ordered  to  obtain  possession  of  all  the  prop- 
erties, assets,  etc,  belonging  to  James  Cash; 
that  said  receiver  during  the  year  1879  filed 
bis  bill  against  tbe  defendant,  Hanecy,  and 
others,  praying  that  all  of  said  property  be 
subjected  to  the  payment  of  said  Worthy 
Judgment;  that  on  November  29,  1879,  Han- 
ecy filed  bis  separate  answer  to  the  receiv- 
er's bill,  a  copy  of  which  Is  attached  to  and 
made  a  part  of  tbe  complainant's  bill.  It  be- 
ing alleged  tbat  he  therein  "admitted  that 
valuable  real  estate  bad  been  conveyed  to 
him  by  Casb  In  a  deed  stating  a  considera- 
tion of  $2,000,  actual  consideration  $500,  and 
a  conveyance  by  Madeline  Casb,  daughter  of 
James  Cash,  stating  a  consideration  of  $1,- 
000,  but  the  actual  consideration  was  $75"; 
also  admitting  he  was  at  "tbat  time  In  pos- 
sesBlon  of  two  notes  made  by  a  certain  firm, 
named  Boyer  &  Coraeao,  for  $2,000  each, 
and  one  note  by  Atkinson  &  Walker  for  $5,- 
000,  all  of  which  notes  were  payable  to 
Gash";  that  be  at  that  time  claimed  In  his 
answer  a  lien  upon  said  notes  for  fees  to  be 
earned  by  blm,  and  on  account  of  services 
to  be  rendered  James  Casta,  Martha  E.  Cash 
(complainant),  and  Eugenie  Cash,  according 
to  certain  express  agreement  made  by  James 
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Cash  with  blm  and  the  makers  of  said  notes, 
which  agreement  provided  also  for  the  pay- 
ment of  the  balance  of  said  money  to  Martha 
m.  Cash  in  lieu  of  her  dower  right  In  the  real 
estate  of  James  Gash,  transferred  as  afore- 
said. In  which  she  Joined.  It  is  then  alleg- 
ed that,  by  vlrtne  of  the  terms  and  condi- 
tions of  the  agreement  so  made,  complainant 
became  entitled  to  the  balance  that  would 
remain  on  hand  after  the  payment  of  a  rea- 
sonable fee  to  the  defendant,  to  be  figured 
during  the  course  of  the  faithful  and  con- 
scientious discharge  of  his  duties  towards 
James  Cash  and  Bugenle  Cash;  that  com- 
plainant did  not  know  of  said  agreement  or 
Its  terms  imtil  recently,  and  that  no  part  of 
the  19,000  (being  the  amount  of  said  notes) 
was  erer  paid  to  her  by  the  defendant;  that 
the  defendant  acted'  as  counsel  and  solicitor 
for  James  Cash  during  all  of  said  procedure 
and  suits,  and  that  the  original  claim  of 
Michael  Worthy  against  her  husband  was 
just,  and  he  liable  for  the  same,  and  that  it 
was  the  duty  of  the  defendant,  as  the  confi- 
dential adviser  and  .attorney  of  Gash,  to  so 
advise  hlui,  which  he  failed  to  do,  but  unnec- 
(^ssarily  prolonged  the  litigation  for  the  sole 
purpose  of  enabling  himself  to  earn  a  large 
amount  of  money  for  his  fees,  to  be  paid  out 
of  the  proceeds  of  said  notes;  that  the  de- 
fendant collected  almost  the  entire  sum  of 
money  due  upon  said  notes,  and  appropriated 
the  proceeds  to  himself  on  account  of  alleged 
fees,  the  total  amount  of  money  and  prop- 
erty secured  by  him  amounting  to  $12,000; 
that  no  money  whatsoever  was  paid  over  to 
the  complainant,  as  provided  by  said  ex- 
press agreement;  that,  at  the  final  termina- 
tion of  the  suit  commenced  by  Worthy,  the 
defendant,  Hanecy,  retained  for  himself  |6,- 
000;  that  whatever  services  were  rendered 
by  him  had  been  sufficiently  compensated  by 
the  transfer  of  said  real  estate;  and  that  he 
was  not  Justly  entitled  to  any  portion  of  the 
moneys  as  represented  by  the  said  notes, 
amounting  to  $9,000.  The  prayer  is  that  the 
defendant  be  required  to  fully  set  forth  a 
true  and  just  account  of  all  moneys  by  him 
received  on  account  of  the  proceeds  of  said 
notes,  and  required  to  render  an  account  of 
all  expenses  claimed  by  him  on  account  of 
alleged  services,  and  to  render  a  full  account, 
showing  whatever  balance  remained  due  to 
the  complainant  by  reason  of  said  agree- 
ment, and  how  the  same  was  used,  and  that 
he  be  decreed  to  pay  over  whatever  money 
he  may  have  in  his  possession  belonging  to 
the  complainant,  and  transfer  whatevw  prop- 
erty now  held  and  owned  by  him  which  was 
acquired  by  means  of  any  moneys  which 
were  due  and  owing  to  complainant  by  reason 
of  said  agreement. 

In  the  answer  of  the  defendant,  Hanecy, 
to  the  bill  of  Helle,  a  copy  of  which  is  made 
a  imrt  of  the  bill,  he  alleges  that  the  convey- 
ance of  the  lots  to  him  was  made  in  pay- 
ment of  attorney's  fees;  that  he  acted  as  at- 
torney of  Eugenie  Cash  in  the  sale  of  certain 
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quarry  property,  the  agreed  price  for  which 
was  $6,000,  $2,000  being  paid  In  cash,  and 
Boyer  &  Corneau,  the  purchasers,  giving 
their  two  notes,  for  $2,000  each;  tibiat  said 
notes  were  delivered  to  the  defendant  to  pay 
all  attorney's  fees,  costs,  or  charges  due  to 
himself,  Robert  Hervey,  and  other  attorneys, 
from  Eugenie  Cash  or  her  father,  James 
Cash,  and  the  balance  was  to  be  paid  over 
to  Eugenie  Cash;  that  the  note  of  Atkinson 
&  Walker  was  placed  in  his  (defendant's) 
hands  to  be  held  under  an  agreement  be- 
tween James  Cash  and  said  Atkinson  & 
Walker;  that  said  note  was  to  be  held  by 
him  under  said  stipulation,  and  also  to  pay 
himself  anytUng  that  might  be  due  from 
James  Cash  or  Martha  E.  Cash  (this  com- 
!  plainant),  and  the  balance,  if  any,  was  to  be 
paid  over  to  Martha  E.  Cash  in  payment  of 
her  dowe;;  interest  in  certain  real  property 
held  by  said  James  Cash,  she  having  Joined 
him  in  conveying  her  dower  in  said  property. 
By  that  answer  he  denies  that  said  convey- 
ances were  made  to  hinder,  delay,  or  de- 
fraud creditors,  and  alleges  that  he  holds  the 
said  Atkinson  &  Walker  note,  under  an 
agreement  entered  Into  between  said  Cash 
and  Atkinson  &  Walker,  as  security  for  mon- 
eys due  to  himself,  Robert  Hervey,  and  other 
attorneys  therein  named,  and  the  balance,  if 
any,  he  will  be  liable  to  account  for  to  Mar- 
tha E.  Cash;  that  he  took  the  Atkinson  & 
Walker  note  and  the  Boyer  &  Corneau  notes 
as  collateral  security  for  the  amount  due  and 
to  become  due,  as  stated,  without  any  notice 
of  fraud. 

To  the  present  bill  defendant,  by  his  plea 
of  former  adjudication,  sets  up  that,  prior  to 
the  commencement  of  this  suit,  Adolph  Helle, 
receiver  of  the  estate  of  James  Cash,  filed  a 
bill  in  chancery  against  defendant  and  the 
complainant  and  others,  charging,  among 
other  things,  that  the  defendant  held  cer- 
tain properties  in  trust  In  which  James 
Cash  bad  a  beneficiary  interest,  alleging  such 
rights  and  interests  as  the  complainant 
claims  by  her  present  bill,  and  praying  re- 
lief against  the  defendant  in  the  same  man- 
ner and  for  the  same  matters,  and  to  the 
same  effect  as  the  plaintiff  now  prays,  to 
which  the  defendant  and  the  complainant 
filed  answers,  upon  which  evidence  was  tak- 
en, and  a  final  decree  entered  on  January 
20,  1881,  In  efllect  as  follows:  He  sets  out  a 
decree  rendered  on  the  bill,  entitled  "Adolph 
Helle,  as  receiver  of  the  estate  of  James 
Cash,  vs.  Eugenie  Staudt  [formerly  Eugenie 
Gash],  Martha  E.  Cash  [this  complainant], 
James  Cash,  Elbridge  Hanecy,  and  others," 
and  on  a  cross-bill  therein  filed  by  William 
D.  Cox  against  the  same  parties,  which  de- 
cree finds  the  recovery  of  the  above-men- 
tioned judgment  of  Michael  Worthy,  the 
transfer  of  said  property  to  the  defendant  by 
James  Cash  and  Eugenie  Cash;  that  said 
Worthy  acquired  a  lien  for  the  satisfaction 
of  his  Judgment  on  the  promissory  notes  so 
transferred,  upon  which  Heile,  the  receiver. 
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bad  already  collected  $2,10C.82,  that  sum  be- 
ing ordered  to  be  applied  in  part  satisfaction 
of  said  Judgment;  that  Atkinson  &  Wallcer 
had  executed  their  note  on  November  25, 
1876,  payable  to  the  order  of  James  Cash, 
for  $6,500,  which  became  security  for  the 
payment  of  said  Judinnent,  and  upon  which 
William  D.  Cox  is  entitled  to  a  lien  as  secu- 
rity for  his  liability  Incurred  as  surety  for 
the  payment  of  said  Judgment;  also  that 
James  Cash  agreed  tliat  certain  attorneys 
therein  named,  Including  the  defendant, 
Hanecy,  should  have  a  Uen  upon  said  notes, 
or  the  proceeds  thereof,  for  their  legal  serv- 
ices rendered  and  to  be  rendered  to  said 
Gash,  and  that  Hanecy  should  have  a  lien 
upon  said  note  for  his  services  rendered  to 
Eugenie  Cash;  that  one  Stephen  Keough  Is 
entitled  to  a  Hen  upon  said  note  for  $485, 
subject  to  a  lien  in  favor  of  Boyer  &  Comeau 
for  $318.32.  It  is  then  ordered  that  the  bal- 
ance due  upon  the  Worthy  Judgment,  $1,- 
481.60,  be  paid  out  of  the  proceeds  of  the 
Atkinson  &  Walker  note  to  said  receiver, 
Helle,  in  full  satisfaction  of  that  Judgment. 
The  decree  further  finds  that  the  defendant, 
Hanecy,  has  collected  on  said  Atkinson  & 
Walker  note  $7,728  above  the  amount  ex- 
pended by  him  In  collecting  the  same;  that 
James  Cash  is  Indebted  to  the  several  attor- 
neys entitled  to  liens  as  above  stated,  other 
than  the  defendant,  $1,244.50,  and  to  the  de- 
fendant, Elbrldge  Hanecy,  $4,120,  and  that 
Eugenie  Staudt  (formerly  Eugenie  Cash)  is 
indebted  to  the  said  Hanecy  In  the  sum  of 
$565,  all  of  which  amounts  are  entitled  to  be 
paid  out  of  said  Atkinson  &  Walker  note. 
The  defendant,  who  appears  to  have  been 
appointed  special  receiver  In  that  proceed- 
ing, was  ordered  to  pay  out  of  the  moneys  in 
his  bands  as  such  receiver  the  balance  of 
$1,481.08  In  satisfaction  of  the  Worthy  Judg- 
ment, and  out  of  the  balance  of  the  money 
collected  by  him  upon  said  Atkinson  &  Walk- 
er note,  $6,078,  he  was  directed  to  pay  the 
several  amounts  found  due  said  parties  for 
attorney's  fees,  "and  that  he  apply  the  bal- 
ance of  said  money  in  satisfaction  of  bis  own 
bill  against  James  Cash  and  Eugenie  Staudt 
[formerly  Eugenie  Cash],  and  that  upon  the 
payment  of  the  sums  aforesaid  be  shall  stand 
discharged  as  receiver,  and  his  bond  become 
discharged  and  satisfied";  also,  said  Hanecy 
Is  adjudged  to  be  the  absolute  owner  of  lots 
21  and  22  and  lot  11,  being  the  same  lots 
mentioned  In  the  present  bill.  The  court  fur- 
ther finds  that,  all  costs  In  the  cause  having 
been  paid,  no  Judgment  for  the  same  should 
be  entered  against  any  party.  It  concludes 
with  the  recital,  "and  this  decree  is  satisfied 
in  open  court  by  the  payment  of  the  moneys 
therein  specified."  The  plea  then  avers  that 
said  final  decree  remains  In  full  force,  and 
the  same  Is  pleaded  to  the  whole  of  the  com- 
plainant's bill. 

Daniel  M.   Mickey,   for  plaintiff  In   error. 
Oeorge  P.  Merrick,  for  defendant  In  error. 


WILKIN,  J.  (after  stating  the  facts).  While 
there  are  Indirect  charges  In  complainant's  bill 
of  misconduct  on  the  part  of  the  defendant  In 
bis  professional  relations  with  James  and 
Eugenie  Cash,  she  does  not  attempt  to  hnpeacb 
the  decree  set  up  in  the  plea  for  fraud.  It 
seems  to  be  conceded  by  her  counsel  that  that 
decree ,  remains  in  full  force  and  effect,  the 
sole  contention  being  that  the  record  In  that 
case  shows  a  different  cause  of  action  from 
that  Involved  in  this  suit,  and  that  the  matter 
In  controversy  In  the  present  action  was  not 
In  Issue  or  determined  In  that. 

It  Is  undoubtedly  true  that  a  different  mle 
applies  In  cases  where  the  action  pleaded  In 
bar  to  a  second  suit  Is  upon  the  same  claim  or 
caase  of  action,  and  where,  though  between 
the  same  parties.  It  Is  upon  a  different  claim 
or  cause  of  action.  A  Judgment  upon  the 
merits  In  the  first  case  is  an  absolute  bar  to 
a  subsequent  action,  "concluding  parties  not 
only  as  to  every  matter  which  was  offered  and 
received  to  sustain  or  defeat  the  action  or 
demand,  but  as  to  any  other  admissible  matter 
which  might  have  been  offered  for  that  pur- 
pose. *  •  •  But  where  the  second  action  be- 
tween the  same  parties  Is  upon  a  different 
claim  or  demand,  the  Judgment  In  a  prior  ac- 
tion operates  as  an  estoppel  only  as  to  those 
matters  in  Issue  or  points  controverted  upon 
the  determination  of  which  the  finding  or  ver- 
dict was  rendered."  Cromwell  v.  County  of 
Sac,  94  U.  S.  351,  24  L.  Ed.  195;  Riverside  Co. 
v.  Townshend,  120  HI.  9,  9  N.  E.  65.  It  la  con- 
ceded that  both  parties  to  this  bill  were  par- 
ties defendant  to  the  former  action.  Thatthey 
were  made  Joint  defendants  In  that  action 
makes  no  difference  In  the  application  of  the 
doctrine  of  res  Judicata,  U  the  decree  In  that 
case  settled  the  adverse  Interests  of  the  par- 
ties here  In  controversy.  Harmon  v.  Auditor 
of  Public  Accounts,  123  111.  122,  13  N.  B.  161. 
5  Am.  St.  Rep.  502. 

In  our  view  of  this  case.  It  Is  of  little  Im- 
portance whether  this  action  should  be  con- 
sidered as  being  for  the  same  claim  or  demand 
as  that  litigated  in  the  case  of  Helle,  receiver, 
against  the  defendant  and  others,  or  not.  It 
Is  perfectly  clear  that  the  matters  there  In  Is- 
sue and  finally  adjudicated  involved  the  entire 
subject-matter  of  the  present  action.  Where 
one  action  Is  pleaded  In  bar  of  another,  as 
res  Judicata,  there  must  generally  be  "iden- 
tity of  parties,  of  subject-matter,  and  of  cause 
of  action,  to  constitute  the  first  a  bar  to  the 
second.  Where,  however,  some  controlling 
fact  or  question  material  to  the  determination 
of  both  of  the  causes  has  been  adjudicated 
in  the  former  suit  by  a  court  of  competent 
Jurisdiction,  and  the  same  fact  or'  question  is 
again  at  issue  between  the  same  parties.  Its 
adjudication  in  the  first  will,  if  properly  pre- 
sented, be  conclusive  of  the  same  question  In 
the  later  anlt.  Irrespective  of  whether  the 
cause  of  action  is  the  same  in  both  suits  or 
not.  The  latter  Is  In  some  of  the  cases  desig- 
nated as  estoppel  by  verdict"  Wright  v.  Grif- 
fey, 147  111.  496,  35  N.  E.  732,  87  Am.  St.  B^. 
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228,  and  cases  cited.  Certainly  the  subject- 
matter— that  is,  the  property  conveyed  and 
transferred  to  defendant  by  James  Cash  and 
Ills  daughter— was  In  controversy  In  the  for- 
mer action.  The  receiver  there  claimed  that 
property  for  the  satisfaction  of  the  Worthy 
judgment.  The  defendant,  Hanecy,  by  his 
answer,  denied  that  claim,  setting  up  his  right 
thereto  for  the  payment  of  an  Indebtedness  due 
the  parties  therein  mentioned,  as  well  as  him- 
self, and  attempted  to  protect  the  same  claim 
now  set  up  by  the  complainant  under  his 
agreement  with  her  husband;  i.  e.,  his  lia- 
bility to  pay  over  to  her  the  balance.  If  any, 
remaining  In  his  hands  after  the  satisfaction 
of  the  llnbilltles  alleged  to  be  due  himself  and 
the  other  attorneys  mentioned.  The  plea 
shows  that  she  also  answered  that  bill,  though 
It  does  not  appear  what  she  then  claimed. 
Upon  the  Issues  formed  In  that  case  by  the 
Helle  bill  and  the  defendant's  (Hanecy's)  an- 
swer, the  controlling  fact  or  question  to  be  de- 
termined by  the  court  was  who  should  have 
the  property,  and  It  did,  as  shown  by  the  de- 
cree set  up  in  the  plea,  fully  and  completely 
dispose  of  that  question.  The  solemn  adjudi- 
cation and  decree  of  the  court  in  that  case  was 
that,  of  the  property  conveyed  and  transfer- 
red to  the  defendant,  nothing  whatever  re- 
mained in  his  bands  to  be  turned  over  or  paid 
to  this  complainant.  She  being  a  party  to  that 
proceeding,  must  be  held  concluded  and  bound 
thereby.  What  she  seeks  to  do  by  the  present 
bill  is  to  compel  the  defendant  to  account  for 
the  proceeds  of  curtain  notes  alleged  to  be 
held  by  him  In  trust  for  her.  The  plea  shows 
that  he  does  not  hold  those  notes,  but  that  by 
the  adjudication  in  the  former  suit  they  were 
taken  from  bis  control  and  applied  to  the 
payment  of  the  Indebtedness  of  James  Cash 
and  Eugenie  Staudt  (formerly  Eugenie  Cash), 
found  by  the  court  to  be  due  and  owing  by 
them.  We  are  at  a  loss  to  perceive  upon  what 
principle  it  can  be  said  that  adjudication  is 
not  final  and  conclusive  between  the  parties. 
The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed, 

MAORT7DER,  J.,  took  no  part  in  the  deci- 
sion of  this  case. 

(204  IIL  233) 

WATTS  V.  PEOPLE. 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

LARCENY  —  EVIDENCE  —  SUFFICIENCY  —  RK- 
CBTVINO  STOLEN  GOODS— INSTRUCTIONS- 
POSSESSION   OF  STOLEN   PROPERTY. 

1.  In  a  prosecution  for  larceny,  evidence  con- 
sidered, and  held  insulScient  to  support  a  ver- 
dict of  guilty. 

2.  Under  Cr.  Code,  S  167  (1  Starr  &  C.  Ann. 
St.  1896,  c.  38,  par.  305),  defining  larceny  as 
the  felonious  stealing,  taking,  and  carrying 
away  the  personal  goods  of  another,  and  sec- 
tion 239  (paragraph  388),  providing  that  every 
person  who  shall  receive  or  aid  in  concealing 
stolen  goods  shall  be  fined,  etc.,  a   conviction 

%  2.  See  Indictment  and  Intormatton,  vol.  27,  Cent. 
Dig.  {  SU. 


for  recdving  stolen  goods  cannot  be  had  nnder 
an  indictment  charging  larccnr. 

3.  Evidence  of  the  rece'-ving  of  stolen  goods 
will  not  support  a  conviction  for  larceny. 

4.  In  a  prosecntion  for  the  larceny  of  several 
hogs.  It  appeared  that  they  were  driven  from 
their  owner's  inclosure  by  two  parties  other 
than  defendant,  and  placed  in  defendant's  yard 
without  his  knowledge.  Beld,  that  the  nogs 
were  not  in  defendant's  possession  in  such  a 
sense  as  to  render  applicable  an  instruction  that 
the  possession  of  stolen  property  soon  after  the 
theft  is  prima-  facie  evidence  that  the  posses- 
sor is  guilty  of  the  wrongful  taking. 

Error  to  Circuit  Court,  Sangamon  County; 
J.  A.  Creighton,  Judge. 

Thomas  Watts  was  convicted  of  larceny, 
and  brings  error.    Reversed. 

This  is  a  Joint  Indictment,  found  by  the 
grand  Jury  at  the  January  term,  1903,  of  the 
circuit  court  of  Sangamon  county  against  the 
plaintiff  in  error,  Thomas  Watts,  and  one 
Thomas  Watts,  Jr.,  and  one  Oliver  Tomlin, 
for  the  larceny  of  eight  hogs,  of  the  value  of 
$100,  being  the  property  of  Samuel  H.  Jones. 
Thomas  Watts,  Jr.,  pleaded  guilty  to  the  in- 
dictment, and  testified  upon  the  trial  of  the 
cause  for  the  prosecntion.  The  plaintiff  in 
error,  Thomas  Watts,  or  Thomas  Watts,  Sr., 
was  tried  Jointly  with  Oliver  Tomlin  for  the 
larceny  of  said  hogs,  and  convicted,  and  was 
sentenced  to  imprisonment  in  the  peniten- 
tiary at  Chester.  By  the  same  verdict  Oliver 
Tomlin  was  found  guilty,  and  judgment  of 
conviction  was  entered  upon  the  verdict  as 
rendered  against  plaintiff  in  error  and  Tom- 
lin. ■  Before  the  judgment  was  rendered  mo- 
tions for  new  trial  and  in  arrest  of  judgment 
were  made  and  oven-uled,  to  which  action  of 
the  court  exception  was  duly  taken.  The 
present  writ  of  error  is  sued  out  by  Thomas 
Watts,  or  Thomas  Watts,  Sr.,  the  plaintiff  in 
error,  for  the  puri>ose  of  reviewing  said  judg- 
ment. 

The  indictment  contains  only  one  count, 
and  that  is  a  count  for  larceny,  the  words 
of  the  indictment  l>eing  as  follows:  "That 
on  the  27th  day  of  January,  A.  D.  1903,  at  the 
county  of  Sangamon,  In  the  aforesaid  state 
of  Illinois,  Oliver  Tomlin,  Thomas  Watts, 
and  Thomas  Watts,  Jr.,  eight  hogs,  the  per- 
sonal goods,  chattels,  and  property  of  Sam- 
uel H.  Jones,  of  the  value  of  1100.00,  did  then 
and  there  unlawfully  and  feloniously  steal, 
take,  and  carry  away,  contrary  to  the  form 
of  the  statute  In  such  case  made  and  pro- 
vided," etc. 

The  material  facts  of  the  case  are  sub- 
stantially as  follows:  Thomas  Watts,  Jr., 
was  the  son  of  the  plaintiff  in  error,  and  was 
married  and  lived  with  his  family  until  about 
two  weeks  before  the  offense  was  committed, 
during  «Milch  time  he  lived  at  the  house  of  his 
father,  the  plaintiff  In  error.  On  the  night 
of  January  20,  1903,  Thomas  Watts,  Jr.,  and 
Oliver  Tomlin,  who  was  about  19  years  old, 
and  was  a  coal  miner,  met  at  a  saloon  in 
Springfield,  and  went  from  there  to  the  farm 
of  Samuel  H.  Jones,  about  four  and  a  half 
miles  southwest  of   Springfield,   and  drove 
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away  eight  hogs,  Talued  at  $100.  They  ar- 
rived In  the  city  with  said  hogs  about  5 
o'clock,  or  between  4  and  5  o'clock,  the  next 
morning.  When  they  arrived  at  the  home  of 
the  plaintiff  In  error,  where  Thomas  Watts, 
Jr.,  was  then  staying,  they  drove  the  hogs 
through  the  bam  into  a  chicken  lot  on  the 
premises,  and  left  them  there  until  noon  of 
that  day.  Thomas  Watts,  Jr.,  and  Oliver 
Tomlln  went  down  town,  leaving  the  hogs 
there  on  the  premises  of  plaintiff  in  error,  in 
order  to  secure  a  wagon  to  haul  the  hogs  to 
a  slaughterhouse  and  dispose  of  them.  Thom- 
as Watts,  Jr.,  secured  a  wagon  during  the 
morning  of  January  21st,  and  about  noon  the 
hogs  were  taken  away  from  tfie  premises  of 
plaintiff  In  error,  and  sold  to  one  Charles 
Metzger,  a  butcher  in  Springfield,  for  the 
sum  of  $100.50,  The  sale  was  made  by 
Thomas  Watts,  Jr.,  and  be  received  a  check 
from  Metzger  In  payment,  payable  to  the 
order  of  his  father,  Thomas  Watts,  Sr.  The 
evidence  tends  to  show  that  Metzger  inquired 
of  Thomas  Watts,  Jr.,  whether  the  hogs  be- 
longed to  him  or  his  father,  and,  upon  re- 
ceiving a  reply  that  it  did  not  make  any 
difference  whether  they  belonged  to  the  one 
or  the  other,  Metzger  concluded  to  make  the 
check  payable  to  the  order  of  Thomas  Watts, 
Sr. 

Plaintiff  in  error  was  employed  as  a  Jan- 
itor and  attended  to  making  flres  and  look- 
ing after  furnaces  in  a  number  of  private 
dwellings  and  business  houses  in  Springfield. 
The  testimony  shows  that  he  was  in  the  hab- 
it of  getting  up  in  the  morning  between  4 
and  6  o'clock,  and  going  to  his  barn  to  hitch 
his  horse  to  bis  buggy  or  surrey,  and  driving 
down  town  to  attend  to  his  work.  The  plain- 
tiff in  error  testified  in  his  own  behalf  upon 
the  trial  of  the  case,  and  swore  that  he  had 
a  barn  upon  his  premises,  and  therein  had 
two  stalls,  in  one  of  which  be  kept  a  cow 
and  in  the  other  his  horse;  that  in  the  bam 
was  hay  hanging  from  the  cracks  In  the  roof 
of  the  barn,  and  scattered  about  on  the  floor; 
that  on  the  morning  of  January  21st  he  went 
down  to  the  barn,  and  went  in,  and  lighted 
the  lantern,  which  hung  near  the  back  door 
of  the  barn,  looking  out  upon  the  alley,  where 
bis  surrey  stood ;  that  he  harnessed  his  horse 
and  hitched  him  to  the  surrey,  and  drove 
down  town.  Plaintiff  in  error  swears  that 
when  he  went  to  the  barn  he  saw  no  hogs, 
and  did  not  know  that  any  hogs  were  there, 
and  that  he  did  not  see  either  Thomas  Watts, 
Jr.,  or  Tomlin.  He  says  that  be  came  back 
from  his  work  about  9:30,  and  found  the 
"bogs  in  the  barn,  and  inquired  of  some  mem- 
bers of  his  family  whose  hogs  they  were, 
but  they  were  unable  to  tell  him;  that  about 
noon  his  son  came  back,  and  he  asked  him 
to  whom  the  hogs  belonged,  and  his  son  told 
him  that  they  belonged  to  Tomlin;  that  about 
noon  a  wagon  which  his  son  bad  gone  down 
town  and  hired  was  driven  up  to  the  stable 
for  the  purpose  of  carrying  the  hogs  down 
towd.    Plaintiff  in  error  admits  that  his  son 


and  the  man  who  drove  the  wagon  did  not 
seem  to  understand  how  to  get  the  bogs  into 
the  wagon,  and  he  borrowed  some  boards  of 
a  neighbor  to  help  them  load  the  bogs  into 
the  wagon,  and  they  were  driven  off.  One 
of  the  daughters  of  plaintiff  in  error  testifies 
that  after  Thomas  Watts,  Jr.,  her  brother, 
had  driven  off  with  the  hogs,  Tomlin  came 
up  with  a  wagon,  and  asked  where  Thomas 
Watts,  Jr.,  was,  and  she  told  him  that  he 
had  gone  to  town  with  the  hogs. 

In  the  afternoon  of  that  day,  about  3:30, 
plaintiff  in  error  was  down  town  on  the  east 
side  of  the  square  in  Spring^fleld  opposite 
the  courthouse.  He  says  that  he  went  down 
to  see  the  sheriff  about  making  a  loan  of 
money  from  him,  but  was  unable  to  flud 
the  sheriff,  who  was  out  of  town.  While 
he  was  talldng  with  a  Mr.  Wright  on  the 
east  side  of  the  square  opposite  the  court- 
house, Thomas  Watts,  Jr.,  came  along,  and 
asked  him  to  go  to  the  bank  with  him. 
He  says  he  went  with  his  son  to  the  bank. 
At  the  bank  his  son  indorsed  the  check  in 
the  name  of  Thomas  Watts,  and  the  cashier 
or  teller  paid  the  amount  of  the  check, 
$100.50,  to  Thomas  Watts,  Jr.  The  plaintiff 
in  error  told  the  cashier  that  Thomas  Watts 
was  his  son,  and  the  cashier  or  teller,  who 
knew  Thomas  Watts,  Sr.,  paid  the  money. 
In  other  words,  the  plaintiff  in  error  seems 
to  have  identified  his  son.  Plaintiff  In  error 
says  that  he  did  not  see  the  check,  nor 
know  to  whose  order  it  was  payable,  and 
did  not  know  the  amount  of  It,  and  that  he 
never  received  any  of  the  proceeds  of  it. 
In  the  evening  of  that  day,  about  6  o'clock, 
Thomas  Watts,  Jr.,  and  Tomlln,  and  another 
young  man,  and  two  or  three  of  the  daughters 
of  plaintiff  in  error,  and  plaintiff  In  error 
himself,  were  In  the  house  of  plaintiff  in 
error,  and  there  on  that  evening,  in  the 
presence  of  plaintiff  In  error,  Thomas  Watts, 
Jr.,  paid  about  $30  or  $32  of  the  money  to 
Tomlln.  Tomlin  and  Thomas  Watts,  Jr., 
then  left.  Thomas  Watts,  Jr.,  was  not  at 
the  house  of  Jils  father  on  the  night  of  Janu- 
ary 20th  nor  on  the  night  of  January  21st. 
As  we  understand  the  evidence,  the  three 
men,  Thomas  Watts,  Sr..  Thomas  Watts,  Jr., 
and  Tomlin,  were  arrested  on  January  22d. 
Mr.  Jones  testified  that  he  identified  the  hogs 
as  his  hogs  by  a  brand  or  mark  which  he 
had  placed  upon  them. 

■Tohn  G.  Frledmeyer  and  Q.  A.  Sanders, 
for  plaintiff  in  error.  H.  J.  Hamlin,  Atty. 
Gen.,  and  W.  E.  Shutt,  Jr„  State  Atty., 
for  the  People. 

MAGRtJDBR,  J.  (after  stating  the  facts). 
There  can  be  no  doubt  from  the  evidence  in 
this  case  that  Thomas  Watts,  Jr.,  and  Oliver 
Tomlln  were  guilty  of  stealing  the  hogs  in 
question.  The  former  pleaded  guilty,  and 
was  sentenced  to  the  penitentiary;  and  the 
latter,  upon  the  trial,  was  found  guilty,  and 
was  also  sentenced,  and  did  not  Join  in  the 
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present  writ  of  error.  So  far,  howeyer,  as 
the  plaintifl  in  error  Is  concerned,  we  are 
nnable  to  find  any  evidence  in  the  record 
which  tends  to  show  that  he  was  guilty  of 
the  larceny  ot  the  hogs. 

Section  167  of  dirislon  1  of  the  Criminal 
Code  of  Illinois  defines  "larceny"  as  follows: 
"Larceny  is  the  felonious  stealing,  taking 
and  carrying,  leading,  riding  or  driving  away 
the  personal  goods  of  another.  Larceny  shall 
embrace  every  theft,  which  deprives  another 
of  his  money  or  other  personal  property,  or 
those  means  or  muniments  by  which  the 
right  and  title  to  property,  real  or  personal, 
may  be  ascertained,"  etc.  1  Starr  &  C.  Ann. 
St.  1896  (2d  Ed.)  p.  1816,  c.  38,  par.  306. 
Section  2  of  division  2  of  the  Crlmhial  Code 
defines  an  "accessory"  as  follows:  "An  ac- 
cessory is  he  who  stands  by,  and  aids,  abets 
or  assists,  or  who,  not  being  present,  aiding, 
abetting  or  assisting,  hath  advised,  encour- 
aged, aided  or  abetted  the  perpetration  of  the 
crime.  He  who  thus  aids,  abets,  assists,  ad- 
vises or  encourages,  shall  be  considared  as 
principal,  and  punished  accordingly."  1 
Starr  &  O.  Ann.  St  (2d  Bd.)  pp.  1364,  1355, 
c.  88,  par.  433.  There  Is  no  evidence  in  the 
record  which  tends  to  show  that  plaintiff  in 
error  knew  anything  about  the  scheme  or 
plan  to  steal  the  hogs  before  the  theft  was 
committed.  There  is  no  evidence  to  show 
that  he  aided,  abetted,  or  assisted  Thomas 
Watts,  Jr.,  and  Oliver  Tomlln  in  going  after 
the  bogs,  or  driving  them  away  from  the 
Jones  farm,  or  putting  them  in  the  bam,  or 
the  lot  adjoining  the  bam.  It  is  an  essen- 
tial element  of  the  crime  of  larceny  that  the 
property  of  the  owner  has  been  wrongfully 
taken  and  carried  away,  or  that  the  person 
accused  of  the  larceny  has  knowingly  abetted, 
aided,  encouraged,  and  advised  snch  wrongful 
taking  before  the  actual  theft  of  the  proper- 
ty, or  at  the  time  thereof.  1  Bishop  on  Crlm. 
Law  (5th  Ed.)  §§  686,  668;  Wharton  on  Grim. 
Law  (10th  Ed.)  !§  237,  238.  A  person  char- 
ged with  being  an  accessory  before  the  fact 
cannot  be  constituted  a  principal  in  the  com- 
mission of  the  crime  unless  there  is  some- 
thing In  his  conduct  showing  a  design  to 
encourage.  Incite,  or  in  some  manner  aid, 
abet,  or  assist  the  perpetration  of  the  crime. 
W^hlte  V.  People,  139  111.  143,  28  N.  E.  1083. 
32  Am.  St.  Rep.  196;  Lamb  v.  People,  96  Dl. 
73. 

Where  the  evidence  falls  to  sustain  a  con- 
viction in  a  criminal  case,  the  Judgment  will 
be  reversed.  Miller  v.  People,  90  111.  409; 
Randall  v.  People,  63  III.  202;  Gutchins  v. 
People,  21  111.  641;  McMahon  v.  People,  120 
111.  581,  11  N.  K.  883;  Clark  v.  People,  111 
111.  404. 

Section  239  of  division  1  of  the  Criminal 
Code  provides  as  follows:  "Every  person 
who,  for  his  own  gain,  or  to  prevent  the  own- 
er from  again  possessing  his  property,  shall 
'  bny,  receive  or  aid  in  concealing  stolen  goods, 
«r  anything  the  stealing  of  which  is  declared 
to  be  larceny,  or  property  obtained  by  rob- 


bery or  burglary,  knowing  the  same  to  have 
been  so  obtained,  shall  be  imprisoned  in  the 
penitentiary  not  less  than  one  nor  more  than 
ten  years,  or  If  such  goods  or  other  property 
or  other  thing  does  not  exceed  the  value  of 
$15.00,  he  shall  be  fined  not  less  than  |1,000.- 
00,  and  confined  in  the  county  Jail  not  ex- 
ceeding one  year."    1  Starr  &  0.  Ann.  St. 
1896  (2d  Ed.)  p.  1340,  c  38,  par.  388.    If  the 
evidence  in  this  case  tends  to  establish  any 
offense  committed  by  the  plaintiff  In  error, 
it  is  not  larceny,  but  the  offense  specified  In 
said  section  239.    Larceny  is  one  offense,  and 
receiving  or  aiding  In  concealing  stolen  prop- 
erty is  another   and   entirely  different  of- 
fense.    AH  the  acts  and  circumstances  de- 
veloped by  the  evidence  which  connect  the 
plaintiff  In  error  In  any  way  with  the  trans- 
{  action  here  Involved  were  subsequent  to  the 
I  theft  of  the  hogs.    If  the  plaintiff  In  error 
I  was  an  accessory,  he  was  an  accessory  after 
;  the  fact.     But  evidence  that  a  person,  for 
j  his  own  gain  or  to  prevent  the  owner  from 
;  again  possessing  bis  property,  has  received  or 
\  aided  in  concealing  stolen  goods,  knowing  the 
j  same  to  have  been  stolen,  does  not  establish 
:  or  prove  the  crime  of  larceny. 
'      The  Indictment  in  this  case  contains  only 
I  one  count,  and  that  is  a  count  for  larceny. 
i  There  is  no  count  in  the  Indictment  charging 
I  plaintiff  in  error  with  receiving  or  conceal- 
I  ing  stolen  property  knowing  that  it  was  stol- 
I  en.    If  the  proof  shows  that  plaintiff  in  error 
I  was  guilty  of  aiding  Thomas  Watts,  Jr.,  and 
i  Oliver  Tomlln  in  concealing  the  property  or 
in  disposing  of  it,  knowing  that  it  was  stolen 
property,  the  offense  proved  Is  different  and 
distinct  from  the  offense  charged.    The  of- 
fense charged  Is  larceny,  and  not  the  con- 
cealment of  stolen  goods  knowing  them  to  be 
stolen.    The  proof  of  an  offense  under  sec- 
tion 239  of  the  Criminal  Code  cannot  support 
a  conviction  under  section  167,  above  refer- 
red to.    Gutchins  V.  People,  supra.    A  receiv- 
er of  stolen  property  has  been  defined  to  be 
"one  who  receives  into  his  possession  or  un- 
der his  control  with   felonious   Intent  any 
stolen  goods  or  chattels  with  knowledge  that 
they  have  been  stolen."    "Under  statute  In 
most  Jurisdictions  In  the  United  States,  the 
offense  is  a  distinct  and  substantive  crime  in 
itself,  and  is  not  merely  accessorial   to  the 
principal  offense  of  larceny."    24  Am.  &  Eng. 
Ency.  of  Law  (2d  Ed.)  p.  44.    It  is  tme  that 
when  a  defendant  Is  put  upon  his  trial  for  a 
crime  which  includes  an  offense  of  an  Inferior 
degree  he  may  be  acquitted  of  the  higher 
offense  and  convicted  of  the  lesser,  although 
there  may  be  no  count  In  the  Indictment  spe- 
cifically charging  the  particular  offense.    For 
Instance,  where  the  crime  charged  Is  murder, 
the  accused  may  be  convicted  of  manslaugh- 
ter.   In  such  cases  the  graver  offense  neces- 
sarily includes  the  lesser.    But  If  the  lesser 
offense  is  not  a  constituent  element  la  the 
higher  crime  charged,  no  conviction  can  be 
had.    But  "the  offense  of  which  an  accessory 
after  the  fact  may  be  guilty  Is  not  included 
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In,  nor  bis  It  any  connection  Tvlth,  the  prin- 
cipal  crime.  The  one  cannot  be  committed 
until  tbe  principal  offense  Is  an  accomplished 
fact.  Therefore  one  indicted  for  larceny  can- 
not be  convicted  of  being  an  accessory  after 
the  fact"  Reynolds  v.  People,  83  111.  479, 
25  Am.  Rep.  410. 

In  Hugglns  v.  People,  135  III.  243,  25  N. 
E.  1002,  25  Am.  St  Rep.  357,  we  said  (page 
245,  135  Ul.,  and  page  1002,  25  N.  E.):  "By 
the  statute  (Or.  Ctode,  8§  239,  241),  the  of- 
fense of  receiving  or  buying  stolen  property, 
or  aiding  in  concealing  the  same,  for  gain,  or 
to  prevent  the  owner  from  repossessing  him- 
self thereof,  with  knowledge  that  it  has  been 
stolen,  is  made  a  substantive  crime,  subject 
to  punishment,  without  reference  to  the  trial 
or  conviction  of  the  person  committing  the 
larceny."  See,  also,  Aldrich  v.  People,  101 
111.  16;  Friedberg  v.  People,  102  111.  160; 
Gunther  v.  People,  139  111.  526,  28  N.  E.  1101. 

In  the  case  at  bar  the  court  Instructed  the 
Jury  In  behalf  of  the  prosecution  that,  "If 
you  believe  from  the  evidence  beyond  a  rea- 
sonable doubt  that  tbe  defendants,  acting  to- 
gether, each  performing  a  part  with  knowl- 
edge of  what  was  being  done  by  tbe  others, 
did  feloniously  steal,  take,  and  carry  away 
tbe  bogs  in  question,  tben  you  will  find  both 
the  defendants  guilty."  By  another  instruc- 
tion for  the  prosecution  the  court  told  the  Ju- 
ry that  "If  you  believe  from  the  evidence  be- 
yond a  reasonable  doubt  that  tbe  defendants, 
acting  together,  each  performing  a  separate 
part  by  common  understanding,  did  felonious- 
ly steal,  take,  and  carry  away  the  hogs  de- 
scribed in  the  indictment  as  therein  charged, 
then  all  are  equally  guilty,  and  in  such  case 
you  wlU  find  them  guilty."  These  instruc- 
tions were  not  based  upon  any  evidence,  for 
the  reason  that  the  plaintiff  in  error  did  not 
perform  a  separate  part  by  common  under- 
standing with  Tomlln  or  with  Thomas  Watts, 
Jr.,  in  stealing,  taking,  and  carrying  away 
tbe  hogs,  nor  is  there  any  evidence  that  tbe 
plaintiff  In  error  acted  with  Thomas  Watts, 
Jr.,  and  Oliver  Tomlln  in  what  they  did  In 
the  matter  of  stealing  and  carrying  away 
the  hogs.  If  he  did  anything  that  was  crim- 
inal In  Its  nature.  It  was  in  aiding  them  to 
conceal  or  dispose  of  the  hogs  after  they 
were  stolen.  Inasmuch,  however,  as  he  was 
not  Indicted  for  the  latter  offense,  but  was 
only  indicted  for  the  larceny  of  the  hogs, 
tbe  present  conviction  cannot  stand. 

Even  though  it  were  proper  under  the  pres- 
ent indictment  for  larceny  to  prove  or  at- 
tempt to  prove  that  plaintiff  in  error  was 
guilty  of  the  offense  of  aiding  Thomas  Watts, 
Jr.,  and  Tomlln  In  concealing  the  stolen 
goods,  knowing  the  same  to  have  been  stolen, 
yet  tbe  evidence  upon  this  subject  is  not 
sufficient  to  leave  the  mind  free  of  a  rea- 
sonable doubt  as  to  the  guilt  of  the  plaintiff 
in  error.  Thomas  Watts,  Jr.,  was  put  upon 
the  stand  as  a  witness  for  the  prosecution. 
He  sustains  the  testimony  of  the  plaintiff 
in  error  that  the  latter  bad  nothing  to  do 


with  the  theft  of  the  hogs.  Thomas  Watts, 
Jr.,  says:  "We  got  them  late  at  nlgbt,  and 
got  to  town  early  In  the  morning.  We  drove 
them  through  the  bam  into  tbe  chicken  yard 
at  father's.  •  •  •  1  got  the  hogs  in  a 
pen  at  home  about  five  a.  m.  •  •  ♦ 
Father  did  not  know  where  I  got  tbe  bogs. 
•  •  •  There  was  no  one  up  at  home  when 
we  got  there  with  the  hogs.  I  walked  to- 
wards the  house,  and  saw  father  come  to- 
wards the  bam;  saw  him  put  the  harness 
on  the  horse,  and  hitch  up  and  go  to  town. 
That  was  the  last  I  saw  of  him.  I  did  not 
go  into  the  house  tben.  TomUn  was  with 
me,  and  we  went  from  there  up  town.  Noth- 
ing was  said  to  father  about  hogs  that  morn- 
ing. He  did  not  know  there  were  any  hogs 
on  the  place.  •  •  •  I  said  nothing  to  fa- 
ther about  having  any  hogs  on  tbe  place,  and 
never  spoke  to  him  that  morning  we  brought 
the  hogs.  We  put  tbe  hogs  in  the  bam  after 
father  left  the  place.  He  did  not  see  the 
hogs  that  morning.  Just  before  dinner,  when 
I  came  home,  father  asked  me  who  those 
hogs  belonged  to.  I  Just  studied  a  little,  and 
told  him  they  belonged  to  Mr.  Tomlln.  He 
asked  me  how  they  got  there,  and  I  told 
him  we  had  driven  them;  that  they  got 
tired,  and  we  could  not  make  it  to  tbe  slaugb- . 
terhouse,  and  we  had  to  let  them  stay  there 
until  we  could  get  them  away.  I  never  told 
bim  they  were  my  bogs,  or  that  I  had  any 
Interest  in  them.  Father  did  not  assist  me 
in  any  way  In  selling  tbe  bogs,  or  collecting 
the  money  tor  them.  He  had  nothing  to  do 
with  It  at  all.  He  went  to  the  bank  with  me, 
at  my  request  where  I  cashed  the  check. 
When  I  asked  blm  to  go  with  me  he  did  not 
know  I  had  a  check  for  any  amount,  and  he- 
was  not  near  enough  to  me  In  tbe  bank  when 
I  indorsed  the  check  to  tell  what  it  was  for 
or  to  whom  It  was  to  be  paid.  My  father 
did  not  counsel,  aid,  advise,  or  encourage- 
me  to  take  or  dispose  of  tbe  bogs  In  any 
way."  This  testimony  came  from  a  witness 
for  the  state,  and  confirms  in  every  respect 
the  testimony  of  plaintiff  in  error  himself. 

It  is  true  that  the  witness  Tomlln  contra- 
dicts in  some  particulars  tbe  testimony  of 
plaintiff  In  error  and  Thomas  Watts,  Jr. 
Tomlln  says  that  after  tbey  had  put  the  bogs 
In  tbe  barn  on  the  morning  of  January  2l8t 
plaintiff  in  error  came  to  the  stable,  and 
saw  the  bogs,  and  told  him  and  Thomas 
Watts,  Jr.,  to  go  to  tbe  bouse,  and  that  they 
did  go  to  the  house  before  Thomas  Watts, 
Sr.,  went  to  the  city.  But  he  is  contradict- 
ed In  this  statement  not  only  by  plaintiff  In 
error  and  Thomas  Watts,  Jr.,  but  by  three 
or  four  other  witnesses.  Tomlln  also  says 
that  when  tbey  went  Into  the  bam  tbey 
found  some  paper  In  a  barrel,  and  took  the 
paper  out  and  made  a  Are  on  the  floor  of  tbe 
stable,  and  lay  down  by  It  to  keep  warm. 
The  evidence  shows  that  this  was  improba- 
ble, inasmuch  as  there  was  hay  on  the  floor 
and  bay  hanging  from  the  cracks  in  the 
loft,  and  the  barn  would  inevitably  have 
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been  set  on  fire  If  such  a  fire  had  been  started 
as  he  speaks  of.  In  many  respects  the  tes- 
timony of  Tomliu  seems  to  be  Improbable. 

In  addition  to  this,  10  reputable  citizens 
In  Springfield,  some  of  whom  had  known  the 
plaintiff  in  error  as  much  as  30  years,  and 
others,  all  the  way  from  10  to  20  years,  testi- 
fied that  his  general  reputation  for  truth  and 
honesty  was  good  in  the  community  where 
he  lived.  Some  of  these  persons  were  his 
near  neighbors,  and  for  others  he  had  done 
work  for  many  years.  One  witness  testifies 
that  he  had  worked  for  him  for  12  years,  and 
he  never  heard  his  general  reputation  for 
truth  and  honesty  questioned  until  the  trial 
of  the  present  case. 

By  the  second  Instruction  given  for  the 
prosecution  the  court-  told  the  Jury  "that  the 
possession  of  stolen  property  soon  after  the 
commission  of  the  theft  Is  prima  facie  evi- 
dence that  the  person  in  whose  possession  it 
is  found  is  guilty  of  the  wrongful  taking,  and 
unless  the  other  evidence  in  the  case  or  the 
surrounding  circumstances  are  such  as  to 
raise  a  reasonable  doubt  of  his  guilt  such 
possession  is  sufficient  evidence  to  warrant 
a  conviction."  Looked  at  abstractly  and  by 
itself,  this  instruction  is  not  an  erroneous 
statement  of  the  law. 

In  Comfort  v.  People,  64  111.  401,  we  said 
that  the  possession  of  property  soon  after  it 
is  stolen,  while  such  possession  "is  prima 
facie  evidence  of  guilt,  when  it  is  explained 
by  other  evidence  or  the  surrounding  circum- 
stances should  not  control.  If  the  posses- 
sion Is  recent  after  the  theft,  and  there  are 
no  attendant  circumstances,  or  other  evi- 
dence, to  rebut  the  presumption,  or  to  create 
a  reasonable  doubt  of  guilt,  the  mere  fact  of 
such  possession  would  warrant  a  conviction. 
•  •  •  All  the  books  agree  that  a  recent 
possession,  after  the  theft,  is  sufficient  to 
warrant  a  conviction,  unless  the  attending 
circumstances  or  other  evidence  so  far  over- 
comes the  presumption  thus  raised  as  to  cre- 
ate a  reasonable  doubt  of  the  prisoner's 
guilt,  when  an  acquittal  should  follow."  See, 
also,  McMahon  v.  People,  120 "111.  681,  11  N. 
E.  883;  LanKford  v.  People,  134  111.  444,  25 
N.  E.  1009;  Magee  v.  People,  139  111.  138,  28 
N.  E.  1077;  Gutchins  v.  People,  supra;  Sah- 
llnger  v.  People,  102  111.  241.  But  we  think 
that  this  Instruction,  under  the  peculiar  cir- 
cumstances of  this  case,  was  calculated  to 
mislead  the  jury  to  the  prejudice  of  the 
plaintifl^  in  error.  It  substantially  assumes 
that  the  stolen  property  was  found  in  tbe 
possession  of  the  plaintiff  in  error.  In  Smith 
V.  People,  103  1111  82,  a  similar  instruction 
was  held  to  be  good,  and  it  was  there  inti- 
mated that  it  assumed  that  the  accused  was 
in  possession  of  the  stolen  property  recently 
after  the  theft;  but  there  it  was  proved  and 
admitted  by  the  accused  that  the  stolen  prop- 
erty came  to  his  possession  within  four  days 
after  it  wad  proven  to  have  been  stolen.  In 
the  case  at  bar,  however,  it  was  not  admit- 
ted, nor  is  It  iLitogcther  clear  that  tbe  proof 


showed,  that  the  stolen  property  was  in  tbe 
possession  of  the  plaintlflC  in  error  at  all  at 
any  time.  It  is  true  that  the  hogs  after  be- 
ing stolen  were  driven  through  the  bam  of 
plalntlft  in  error  and  into  a  yard  adjoining 
the  barn,  called  the  "chicken  yard,"  and  that 
both  the  chicken  yard  and  the  barn  were  a 
part  of  the  premises  of  plaintiff  in  error. 
But  the  rule  that  where  stolen  property  Is 
found  in  the  possession  of  a  person  immedi- 
ately after  the  commission  of  a  theft  it  is 
prima  facie  evidence  of  guilt  refers  to  a  pos- 
session which  is  exclusive.  "In  order  that  the 
recent  possession  shall  be  evidence  of  guilt, 
it  must  be  exclusive  in  the  defendant;  that 
is,  it  must  be  such  as  to  Indicate  that  the  de- 
fendant and  not  some  one  else  took  the  prop- 
erty. If  the  place  where  the  property  is 
found  is  such  that  others  have  access  thereto 
as  well  as  the  defendant,  the  property  can- 
not be  said  to  be  In  the  exclusive  possession 
of  the  defendant,  and  the  circumstance  would 
not  be  evidence  of  his  guilt."  1  McClain  on 
Crim.  Law,  i  620.  The  evidence  shows  that 
Thomas  Watts,  Jr.,  the  son  of  plaintiff  in 
error,  was  staying  at  his  father's  bouse,  and 
had  been  staying  there  for  two  weeks.  He 
had  access  to  the  promises  In  question  as 
well  as  plaintiff  in  en-or.  The  hogs,  even  aft- 
er they  were  taken  to  the  premises  of  plain- 
tiff in  error,  were,  as  a  matter  of  fact,  in  the 
possession  of  Thomas  Watts,  Jr.,  and  Oliver 
Tomlln.  Some  cases  hold  that,  although  it 
appears  that  the  goods  are  found  in  a  place 
not  exclusively  occupied  or  controlled  by  the 
defendant,  the  fact  that  other  persons  had 
access  to  the  place  merely  weakens,  but  does 
not  destroy,  the  effect  of  the  evidence.  1  Mc- 
Clain on  Crim.  Law,  §  620;  Padfield  v.  Peo- 
ple, 146  III.  660,  35  N.  B.  469.  But,  even  un- 
der this  view  of  the  doctrine  of  possession  of 
stolen  property  as  evidence  of  guilt,  the  In- 
struction in  question  was  too  strong  in  as- 
suming that  the  possession  of  the  property 
was  solely  the  possession  of  the  plaintiff  in 
error,  and  excluded  from  the  consideration 
of  the  jury  the  fact  that  Thomas  Watts,  Jr., 
had  access  to  the  place  where  the  hogs  were 
taken  as  well  as  plaintiff  in  error. 

In  Conkwrlght  v.  People,  35  111.  204,  it  was 
said  (page  206):  "The  possession  of  the  stol- 
en property,  as  has  already  been  seen,  is  In 
itself  a  strong  presumption  of  guilt,  though 
it  applies  only  when  the  possession  is  of  that 
kind  which  manifests  that  the  stolen  goods 
have  come  to  tbe  possession  by  his  own  act, 
or,  at  all  events,  with  his  undoubted  concur- 
rence. •  •  •  Cases  frequently  arise  of 
the  discovery  of  property,  recently  after  its 
being  stolen.  In  the  house  of  a  particular  per- 
son, but  the  weight  of  this  evidence  depends 
upon  the  accompanying  circumstances  of  the 
case.  It  is  carefully  to  be  observed,  says 
Mr.  Starkle,  that  the  mere  finding  of  stolen 
goods  in  the  house  of  the  prisoner,  when 
there  are  other  inmates  capable  of  stealing 
the  property,  is  InsulBcient  evidence  to  prove 
a  itossession  by  tbe  prisoner.    2  Starkle  on 
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Evidence,  450.  Thlg  seems  to  be  the  recog- 
nized rule  of  the  courts  in  reference  to  this 
character  of  testimony.  And  It  is  based  up- 
on reasons  obvious  to  every  one.  Possession 
of  stolen  property  by  a  person  soon  after  the 
theft  may  be  the  strongest  character  of  evi- 
dence of  bis  guilt,  when  considered  In  the 
light  of  surrounding  circumstances,  whilst 
under  different  circumstances  It  might  be 
Bliglit,  if  even  any,  evidence  of  guilt  The 
previous  character  of  the  accused  may.  In 
such  &  case,  if  shown  to  be  good,  repel  all 
presumption  of  guilt.  In  such  a  case  every- 
thing connected  with  the  possession  must  be 
considered,  such  as  its  proximity  to  the  lar- 
ceny, whether  It  was  concealed,  whether  the 
party  admitted  or  denied  the  possession, 
whether  other  persons  had  access  to  the 
place  wfaerc  It  was  found,  and  the  demeanor 
of  the  accused  and  his  good  character.  These 
circumstances,  when  In  evidence  before  the 
Jury,  are  proper  to  be  considered  by  them." 

In  IS  American  &  English  Encyclopedia  of 
Law  (2d  Ed.)  p.  489,  It  Is  said:  "In  order 
that  an  Inference  of  guilt  may  be  drawn 
from  the  unexplained  possession  of  goods  re- 
cently stolen,  it  must  be  an  exclusive  per- 
sonal possession  on  the  part  of  the  accused. 
•  •  •  If,  however,  the  place  where  the 
goods  were  found  was  accessible  to  others 
capable  of  stealing,  the  inference  cannot  be 
drawn,  though  the  fact  Is  entitled  to  consid- 
eration in  connection  with  the  other  facts  of 
the  case.  •  •  •  The  presumption  arising 
from  the  possession  of  recently  stolen  goods 
may  be  overcome  by  the  proof  of  any  facts 
inconsistent  with  the  theory  of  guilty  such 
as  the  good  charactw  of  the  accused,  or  his 
conduct  at  the  time  be  was  found  in  posses- 
sion, or  the  fact  that  he  made  no  attempt 
to  conceal  his  possession.  •  •  •  The  pre- 
sumption of  guilt,  which  arises  from  the  pos- 
session of  goods  recently  stolen,  may  be  re- 
butted by  an  explanation  or  account  given 
by  the  accused  as  to  how  he  acquired  the 
possession.  •  •  •  The  explanation  given 
must  be  both  reasonable  and  credible." 

In  the  case  at  bar  plaintiff  In  error  was 
told  by  his  son  that  the  hogs  belonged  to 
Tomlln,  and  that  they  put  them  in  the  barn, 
because  they  bad  driven  them  so  far  that 
they  were  tired,  and  he  wanted  to  rest  un- 
til they  could  get  a  wagon  to  carry  the  hogs 
into  town.  Plaintiff  in  error  states  that  un- 
til he  returned  home  from  town  between 
9  and  10  o'clock  he  did  not  know  that  the 
hogs  were  In  his  bam,  or  who  had  put  them 
there,  or  to  whom  they  belonged,  and  did  not 
ascertain  the  facts  in  regard  to  their  being 
there  until  he  learned  them  from  his  son 
when  be  came  home  at  noon.  It  seems  to  us 
from  the  evidence  that  be  gives  a  natural 
and  reasonable  explanation  of  the  presence 
of  the  hogs  upon  his  premises,  and  of  his 
possession  of  them,  so  far  as  their  being 
upon  his  premises  under  the  circumstances 
stated  constituted  possession.  The  Jury  had 
a  right  to  consider  the  fact  that  other  per- 


sons had  access  to  the  premises  besides  the 
plaintiff  In  error,  and  that,  therefore,  bis  i»s- 
sesslon  was  not  exclusive.  The  Jury  had 
also  a  right  to  take  Into  consideration  the  tes- 
timony as  to  the  good  character  for  honesty 
and  uprightness  of  the  plaintiff  in  error. 
By  saying  that  evidence  of  possession  of 
goods  immediately  after  the  theft  is  presump- 
tive or  prima  facie  proof  of.  guilt,  the  courts 
usually  mean  that  such  evidence  will  sup- 
port a  conviction  in  the  absence  of  anything 
explaining  or  contradicting  it  1  McCIain  on 
Grim.  Law,  {  618;  Comfort  v.  People,  54  III. 
404.  "It  is  recent  possession  unexplained— 
that  Is,  without  circumstances  appearing 
which  indicate  that  such  possession  Is  con- 
sistent with  defendant's  Innocence— which 
constitutes  evidence  against  him."  1  Mc- 
CIain on  Crlm.  Law,  {  618.  The  evidence  In 
this  case  explains  the  presence  of  the'  stolen 
bogs  upon  the  premises  of  plaintiff  in  error 
in  such  a  manner  as  is  entirely  consistent 
with  his  innocence. 

For  the  reasons  above  stated,  we  are  o£  the 
opinion  that  the  Judgment  of  the  trial  court 
is  wrong.  Accordingly  the  Judgment  is  re- 
versed, and  the  cause  is  remanded  to  the 
circuit  court  of  Sangamon  county  for  further 
proceedings  in  accordance  with  the  views 
herein  expressed.     Reversed  and  remanded. 


OM  111.  422) 
JAMBS  WHITE  MEMORIAL  HOME  et  aL  t: 
HAEQ  et  aL 

(Supreme  Court  of  Illinois.    Oct  26,  1903.) 

WILLS  —  TKSTAMBNTART  CAPACITf  —  INSANB 
PERSONS  —  LUCID  INTERVALS  —  EVIDENCE- 
BURDEN  OF  PROOF  —  INSTRUCTIONS  —  RE- 
QUESTS—■WITNESSES— COMPETENCY  —  HARM- 
LESS ERROR. 

1.  Where  it  was  shown  that  testatrix  at  the 
time  of  executing  her  will  was  afflicted  with  in- 
sanity which  was  not  merely  of  temporary  du- 
ration, the  burden  of  showing  that  the  will  was 
executed  during  a  lucid  interval  wag  upon  the 
proponents, 

2.  Where  the  subscribing  witnesses  to  a  will 
of  an  insane  person  testified  that  at  the  time 
she  signed  the  will  she  was  of  unsound  mind, 
and  the  only  evidence  to  the  contrary  was  that 
of  the  draftsman,  who  was  not  present  when 
it  was  signed,  to  the  effect  that  several  hours 
before  such  signature  was  made,  when  testatrix 
dictated  to  him  the  contents  of  the  will,  she 
was  lucid  and  rational,  a  verdict  finding  that 
the  testratrix  was  of  unsound  mind  when  she 
signed  the  will  was  not  contrary  to  the  evi- 
dence. 

3.  If  testatrix  was  insane  at  the  time  she 
signed  the  will  it  was  void,  though  she  was 
rational  at  the  time'  the  will  was  drawn. 

4.  Where  there  was  no  evidence'  that  testatrix 
understood  the  business  she  was  engaged  in 
when  she  signed  the  will,  an  instruction  that  a 
person  may  not  have  mental  capacity  to  trans- 
act ordinary  business,  and  yet  have  capacity  to 
make  a  valid  will,  and  that  though  testatrix 
might  not  have  had  capacity  to  transact  busi- 
ness, yet,  if  she  understood  the  bus: 'less  she 
was  engaged  in  at  the  time  she  made  the  will, 
the  jury  should  find  it  to  be  her  will,  was  prop- 
erly refused. 

5.  The  instruction  requested  was  covered  by 
another  charge  that,  if  testatrix  was  not  capa- 
ble to  transact  ordinary  business,  yet  if  she  had 
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a  lucid  Interval  when  she  executed  the  will,  and 
at  that  time  knew  the  nature  of  the  business 
she  was  doing  and  to  whom  she  meant  to  give 
her  property,  she  liad  sufficient  capacity  to 
make  a  will. 

6.  Where,  in  a  contest  of  a  will  claimed  to 
have  been  executed  by  an  insane  person  during 
•  lucid  interval,  a  witness  who  had  been  ap- 
pointed testatrix's  conservator  and  temporary 
administrator,  and  was  a  legatee  under  the  will, 
did  not  testify  to  testatrix's  mental  condition 
daring  the  days  on  which  the  will  was  ezecvted, 
when  she  was  alleged  to  have  had  such  ludd 
interval,  and  his  testimony  merely  related  to  her 
general  mental  incapacity,  which  was  corrobo- 
rated by  some  10  or  15  other  witnesses,  any  er- 
ror in  permitting  him  to  testify  was  harmless. 

Appeal  from  Circuit  Court;  Jo  Daviess 
County;  R.  S,  Farrand,  Judge. 

Will  contest  by  Susannah  Haeg  and  others 
against  the  James  White  Memorial  Home 
and  others.  From  a  Judgment  setthig  aside 
the  will  and  probate  thereof,  deponents  ap- 
peal.   Affirmed. 

Jesse  Arthur  and  F.  J.  Campbell,  for  ap- 
pellants. Tbos.  H.  Hodson  and  Sbeean  & 
Sbeean,  for  appellees. 

RICKS,  J.  This  suit  was  brought  in  the 
circuit  court  of  Jo  Daviess  county  by  David 
Price,  Susannah  Haeg,  and  Hannah  Barnes 
to  set  aside  an  instrument  purporting  to  be 
the  last  will  and  testament  of  tbeir  sister, 
Lucy  Price,  on  the  ground  of  testamentary 
incapacity.  The  will  disposed  of  all  ber  real 
and  personal  property,  and  was  ottered  for 
probate  on  Jime  25,  1900,  and  on  July  26, 
1900,  probate  thereof  was  refused  by  the 
county  court.  On  August  15,  1900,  an  appeal 
was  taken  from  the  order  of  said  county 
court  to  the  circuit  court  On  a  hearing  In 
the  circuit  court  the  will  was  admitted  to 
probate,  and  on  February  4,  1901,  the  will 
and  order  of  probate  were  certified  back  to 
the  county  court  On  April  26,  1901,  the 
complainants  herein  filed  a  bill  for  partition 
In  the  said  circuit  court,  praying  that  the 
court  set  aside  the  order  allowing  the  will 
to  be  probated.  A  demurrer  to  the  bill  was 
overruled  by  the  circuit  court,  and  the  de- 
fendants, standing  on  their  demurrer,  ap- 
pealed to  this  co\u-t  (195  III.  279,  62  N.  K. 
872),  wherein  the  decree  of  the  circuit  court 
was  reversed  and  the  cause  remanded.  This 
suit  was  then  brought  to  set  aside  the  will, 
and  this  appeal  is  taken  by  the  proponents 
from  the  decree  of  the  circuit  court  setting 
aside  the  will  and  probate  thereof. 

The  record  discloses  the  following  facts 
concerning  Lucy  Price:  She  was  a  maiden 
lady  about  60  years  old  at  the  time  she  died. 
She  lived  on  her  farm,  generally  alone,  but 
at  times  employing  servants  to  assist  In  the 
'work.  Although  she  was  possessed  of  pe- 
culiar and  eccentric  notions  with  reference 
to  her  attire,  she  was  nevertheless  unques- 
tionably a  woman  of  business  Judgment  up 
to  July,  1899.  Several  witnesses  who  saw 
her  last  In  July  swenr  that  they  noticed  no 
change  In  her  condition  prior  to  that  time. 


Tbe  first  evidence  of  a  breaking  down  of  her 
mental  powers  was  In  May,  1899,  when  she 
wanted  witness  Carson  to  plant  two  or  three 
bushels  of  corn  on  each  eight  acres  of  land, 
although  one  bushel  was  the  usual  amount. 
This  was  followed  by  various  acts  which 
were  clearly  the  outgrowth  of  a  diseased 
mental  state.  In  the  fall  of  1899  her  malady 
began  to  be  serious,  and  the  evidence  shows 
conclusively  that  her  vagaries  from  this  time 
were  not  attributable  to  a  mere  eccentric  dis- 
position. It  is  tmnecessary  to  rehearse  tbe 
various  distressing  manifestations  of  ber 
mental  disorder.  It  is  sufficient  to  say  that 
she  was  insane  before  January  25th,  which 
was  the  date  of  the  will.  Less  than  two 
weeks  after  signing  tbe  will  she  was  ad- 
Judged  Insane  and  committed  to  the  Insane 
asylum,  where  she  died  June  7,  1900.  The 
proponents  contend  that  the  will  was  ex- 
ecuted during  a  lucid  Interval. 

The  errors  Insisted  upon  are  as  follows: 
That  the  circuit  court  erred  In  not  sustain- 
ing all  the  exceptions  to  the  bill;  that  the 
court  erred  In  giving  contestants'  eighth  In- 
struction; that  the  court  erred  In  refusing 
proponents'  first  refused  Instruction;  that 
the  court  erred  in  permitting  Sam  Carson  to 
testify,  or  refusing  to  permit  proponents  to 
determine  his  Interest  before  admitting  bis 
testimony;  and  that  the  verdict  is  contrary 
to  the  law  and  evidence. 

Attention  will  first  be  given  to  the  assign- 
ment that  the  verdict  Is  contrary  to  the  law 
and  evidence.  The  proponents  contend  that 
tbe  evidence  shows  conclusively  that  the 
will  was  drawn  and  executed  wbUe  tbe  testa- 
trix bad  a  Incid  Interval.  The  harden  of 
showing  that  the  will  In  this  case  was  ex- 
ecuted at  a  ludd  Interval  was  upon  the  pro- 
ponents, and  not  the  contestants.  It  is  true 
that  there  Is  generally  a  presumption  of 
sanity,  but  In  this  case  such  a  presumption 
has  been  rebutted  by  evidence  that  the  testa- 
trix was  afflicted  with  Insanity  of  a  perma- 
nent nature  before  the  execution  of  the  will. 
The  presumption  Is  that  insanity  continues, 
unless  the  disorder  is  of  such  a  character  as 
to  Indicate  that  it  Is  probably  of  a  temporary 
duration.  Emery  v.  Hoyt,  46  III.  258;  Lang- 
don  V.  People,  133  III.  382,  24  N.  E.  874. 
There  was  no  probability  here  of  a  discon- 
tinuance of  the  malady,  and  the  burden  was 
clearly  upon  tbe  proponents  to  show  that  the 
will  was  executed  at  a  lucid  Interval.  They 
did  not,  In  tbe  Judgment  of  the  Jury,  do  so. 
When  the  testatrix  signed  the  will  tbe  two 
subscribing  witnesses,  S.  B.  Winters  and 
George  Laughrin,  and  no  other,  were  pres- 
ent They  swear  that  she  was  of  unsound 
mind  at  the  time  she  signed  the  will.  Isaac 
Gillespie,  who  drafted  the  will  several  hours 
before  it  was  signed,  swears  she  was  lucid 
and  rational  at  that  time;  but  he  was  not 
present  when  she  signed.  We  see  no  rea- 
son for  holding  that  the  verdict  was  against 
the  evidence.  It  is  true  that  the  testimony 
of  the  subscribing  witnesses  against  the  san- 
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Ity  of  the  testatrix  should  be  viewed  with 
caution,  but  there  is  nt>  reason  to  believe 
that  the  Jury  did  not  view  It  in  that  manner. 
It  is  possible  that  they  thought  the  testimony 
of  GUIesple  should  be  viewed  with  caution. 
At  any  rate,  this  court  cannot  reverse  their 
finding  on  a  presumption  that  they  did  not 
use  caution  In  weighing  the  testimony  of  the 
subscribing  witnesses.  The  burden  was  upon 
the  proponents  to  show  a  lucid  Interval,  and 
the  verdict,  which  we  have  no  disposition  to 
disturb,  shows  that  there  was  a  failure  to  do 
this. 

The  first  assignment  Is  that  the  court  err- 
ed In  not  sustaining  the  proponents'  excep- 
tions to  the  bill.  Portions  of  the  bill  which 
are  objected  to  are  allegations  that  subse- 
quent to  the  making  of  the  will  a  conservator 
was  appointed  for  the  testatrix;  also  allega- 
tions that  the  father  and  other  ancestors  and 
relatives  of  the  testatrix  were  insane.  These 
were  perhaps  unnecessary  allegations,  but  it 
was  not  error,  and  certainly  not  reversible 
error,  to  overrule  exceptions  thereto. 

It  Is  further  urged  that  the  court  erred  In 
Solving  the  following  Instruction  for  the  con- 
testants: 

"You  are  instructed  by  the  court  that  the 
material  question  for  you  to  decide  In  this 
case  Is  the  mental  condition  of  Lucy  Price 
at  the  time  she  signed  the  will  In  contro- 
versy, and  If  you  believe,  from  the  evidence, 
that  she  was  of  unsound  mind  and  memory 
and  not  of  disposing  mind  when  she  signed 
said  will,  then  you  should  find  that  the  writ- 
ing produced  In  evidence  Is  not  the  will  of 
Lucy  Price,  notwithstanding  you  might  fur- 
ther believe,  from  the  evidence,  that  on  the 
night  before  she  signed  said  will  she  was 
able  to  give  the  names  of  the  legatees  and 
what  property  she  desired  to  bestow  upon 
them."  It  Is  urged  that  the  vice  of  this  in- 
struction consists  in  singling  out  a  portion 
of  the  evidence  and  telling  the  Jury  that  they 
need  not  consider  it.  An  analysis  of  this 
Instruction  In  the  light  of  the  evidence  will 
show  that  It  was  not  error  to  have  given  it. 
The  proponents  introduced  evidence  showing 
that  Isaac  Gillespie,  who  drafted  the  will  and 
was  named  therein  as  executor,  went  to  the 
home  of  Lucy  Price  In  the  evening  of  Janu- 
ary 25th  with  a  blank  form  for  the  will.  He 
swears  that  about  2  or  3  o'clock  in  the  morn- 
ing the  will  was  drawn  up,  he  writing  at  her 
dictation.  George  Laugbrin,  who  was  also 
thMe,  swears  that  the  will  was  drawn  up 
before  mlduight.  After  it  was  drawn  Laugh- 
rin  took  possession  of  It,  and  early  the  next 
morning  went  over  to  get  S.  B.  Winters  to 
come  and  sign  the  will  as  a  witness.  He  re- 
turned, bringing  Winters  with  blm.  Oilles- 
ple  bad  In  the  meantime  left.  The  testatrix, 
as  they  swear,  came  out  of  a  stupor  and  sign- 
ed the  will,  and  then  they  signed  as  wit- 
nesses. The  conflict  In  the  testimony  is  due 
to  the  contradictory  evidence  as  to  her  con- 
dition during  this  night.  Gillespie,  the  drafts- 
man, swears  that  when  the  will  was  drawn 


she  dictated  It  and  was  perfectly  rational; 
that  she  knew  the  extent  of  her  property  and 
the  objects  of  her  bounty.  The  two  sub- 
scribing witnesses  swear  that  they  believed 
that  her  mlud  was  unsound  when  she  signed 
the  will,  and  that  she  inquired  five  or  six 
times,  directly  after  affixing  her  signature, 
whether  the  will  was  made.  Now,  with  the 
evidence  In  this  condition,  it  was  not  error 
to  Instruct  the  Jury  that  If  she  were  Insane 
at  the  time  she  signed  the  Instrument  it 
would  not  be  her  will,  even  though  she  were 
rational  and  performed  rational  acts  at  a 
previous  time  when  the  will  was  drawn. 
This  instruction  does  merely  that  It  em- 
phasizes the  fact  that,  however  rational  she 
may  have  been  at  the  time  the  will  was 
drawn,  the  will  depends  for  Its  validity  upon 
her  sanity  at  the  time  of  the  signing.  Jury- 
men are  apt  to  be  confused  by  such  ex- 
pressions as  "execution  of  the  wIlL"  This 
instruction  presents  the  case  clearly  to  them, 
and  Is  not  objectionable. 

Proponents  offered  the  following  Instruc- 
tion, which  was  refused  by  the  court:  "The 
court  Instructs  the  Jury  that  although  a  per- 
son who  has  mental  capacity  to  transact  ordi- 
nary business  has  mental  capacity  to  make 
a  valid  will,  yet  a  person  may  not  have  a 
sufficient  mental  capacity  to  transact  ordi- 
nary business  and  yet  have  mental  capacity 
to  make  a  valid  will;  and  although  Lucy 
Price,  by  reason  of  sickness,  disease,  or  oth- 
^r  cause,  may  not  have  had  mental  capacity 
to  transact  ordinary  business,  yet  If  she  had 
the  mental  capacity  to  understand  the  busi- 
ness she  was  engaged  In  at  the  time  she 
made  the  will  In  dispute,  the  Jury  should 
find  that  the  said  will  was  the  will  of  Lucy 
Price."  This  Instruction,  on  its  face,  ap- 
pears to  be  wholly  unobjectionable,  but  In 
the  light  of  the  evidence  It  was  not  error  to 
refuse  it.  In  the  first  place,  there  was  no 
testimony  to  the  effect  that  when  she  signed 
the  will  she  understood  the  business  she  was 
engaged  in;  and,  even  if  there  were  such 
evidence,  this  instruction  might  have  been 
refused  for  the  reason  that  it  says,  "if  ebe 
had  the  mental  capacity  to  understand  the 
business  she  was  engaged  in  at  the  time  she 
'made'  the  will  in  dispute,  the  Jury  should 
find  that  the  said  will  was -the  will  of  Lucy 
Price."  Under  the  state  of  the  evidence 
there  was  perhaps  some  reason  for  the  Jury 
to  believe  that  when  the  will  was  drawn  she 
was  rational;  but  there  is  no  evidence  that 
she  was  rational  when  she  signed.  This  In- 
struction points  to  the  time  that  the  will  was 
"made"  as  the  time  at  which  a  sound  mind 
is  essential.  More  accuracy  of  statement  Is 
required  under  such  condition  of  the  evi- 
dence. Jurors  might  easily  have  taken  the 
word  "made"  to  mean  "drawn,"  and  have 
been  seriously  misled  thereby. 

Furthermore,  even  If  it  had  been  error  to 
refuse  this  instruction,  the  error  would  have 
been  corrected  by  giving  the  twelfth  Instruc- 
tion, which  was  as  follows:     "If  the  Jury 
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believe,  from  the  evidence,  that  Lucy  Price 
ivas  afflicted  by  a  diseased  condition  of  the 
head,  and  by  reason  of  such  condition,  or 
from  other  causes,  was  subject  at  times  to 
mental  weakness,  paroxysms  of  delirium,  In- 
coherent mutterings  and  insane  ravings,  and 
that  at  such  times  she  was  not  capable  of 
transacting  ordinary  business,  yet  If  you  fur- 
ther believe,  from  the  evidence,  that  she  had 
a  lucid  Interval  when  she  executed  the  will 
In  question  In  this  case,  and  at  the  time 
knew  the  nature  of  the  business  she  was  do- 
ing and  to  whom  she  meant  to  give  her  prop- 
erty, then  she  had  mental  capacity  sufficient 
to  make  said  will." 

Other  Instructions  of  like  Import  and  equal- 
ly strong  were  given  at  request  of  appellants, 
and  we  are  satisfied  that,  so  far  as  the  ap- 
pellants* case  was  shown  by  the  evidence, 
the  Jury  were  fully  and  fairly  instructed  on 
every  part  of  it 

Counsel  for  proponents  urge  that  the  court 
erred  in  the  admission  of  the  testimony  of 
Sam  Carson,  a  witness  offered  by  appellees. 
The  record  discloses  that  he  was  the  con- 
servator of  the  testatrix  after  she  was  de- 
clared Insane  and  up  to  the  time  of  her  death, 
and  then,  under  the  statute,  was  permitted 
to  continue  the  administration  of  her  estate 
pending  the  litigation  touching  her  will.  He 
was  a  legatee  under  the  will,  and  was  made 
a  party  defendant.  The  contestants  of  the 
will,  the  appellees  here,  comprised  all  the  legal 
heirs  of  the  testatrix  and  all  the  devisees  ex- 
cept the  witness  George  Laughrin,  as  to 
whom  the  provision  is  that  he  shall  be  re- 
warded for  his  services,  without  stating  any 
sum;  Adem  Walter,  Jr.,  who  was  given  "a 
fiddle,"  and  appellants.  The  witness,  as  has 
been  stated,  was  called  by  appellees,  and  so 
far  as  his  name  appeared  in  the  title  of  the 
case  and  the  allegations  of  the  bill  and  as  a 
devisee  under  the  will,  he  was  an  adverse 
party,  both  in  fact  and  in  interest,  to  the 
parties  calling  him.  When  called,  he  was 
objected  to  by  appellants  as  incompetent 
When  the  court  inquired  if  he  was  a  party, 
he  was  advised  that  he  was.  The  court 
thereupon  stated:  "This  man  isn't  testifying 
for  blmEeV;  I  think  he  is  a  competent  wit- 
ness." The  reason  or  ground  of  the  objec- 
tion was  not  at  that  time  stated,  further  than 
that  he  was  the  conservator  and  was  testify- 
ing on  bis  own  motion.  After  his  testimony 
had  been  .given,  he  was  Inquired  of  by  ap- 
pellants as  to  the  value  of  the  horse  (the 
property  willed  to  him),  and  stated  that  it 
was  $85.  He  was  then  inquired  of  as  to  the 
value  of  the  estate,  for  the  purpose,  as  stated 
by  counsel,  of  showing  that  as  administrator 
be  would  receive  certain  commissions,  and 
that  the  commissions  would  amount  to  more 
than  the  value  of  the  horse.  This  evidMice 
the  court  excluded.  Motion  was  then  made 
to  exclude  all  the  testimony  of  the  witness, 
and  this  motion  was  denied  by  the  court. 

The  rule  is  as  contended  by  appelLints, 
that  when  objection  is  made  to  a   witness 


on  the  ground  of  his  Incompetency,  it  is  the 
duty  of  the  court,  before  his  evidence  is  tak- 
en, to  determine  the  question  of  his  compe- 
tency, and  he  may  do  so  by  inquiring  of  the 
witness  under  his  voir  dire.  He  may  also 
hear  additional  evidence  to  properly  deter- 
mine the  question,  and  in  that  respect  the 
court  In  this  case  erred.  Campbell  v.  Camp- 
bell, 130  111.  466,  22  N.  E.  620,  6  L.  B.  A. 
167.  It  may  be,  too  (though  we  do  not  so 
determine),  that  said  witness  was  not  a  com- 
petent witness,  and  that  the  refusal  to  strike 
his  testlmo'ny  was  error.  But  it  is  not  every 
error  committed  by  a  court  that  Justifies  the 
reversal  of  the  case.  Where,  as  in  the  case 
at  bar,  the  evidence  given  by  the  witness 
is  merely  cumulative,  and  where,  taking  the 
whole  evidence,  the  same  result  must  have 
followed  without  the  evidence  objected  to, 
we  will  not  feel  warranted  in  reversing  the 
case  that  has  been  submitted  to  the  Jury 
merely  for  such  error.  In  this  case  there 
were  not  two  witnesses  who  had  any  knowl- 
edge of  the  mental  condition  of  the  testatrix 
from  early  in  December  to  the  time  of  her 
death  who  did  not  testify  that  she  was  of 
unsound  mind.  Eleven  days  after  the  time 
she  executed  the  wlU  in  question  she  was 
declared  Insane  on  an  Inquest  and  was  sent 
to  an  asylum,  where  she  died  the  following 
June.  The  main  contention  of  the  propon- 
ents, and  the  only  contention  they  could 
make  under  the  evidence  given,  was  that 
the  will  was  executed  at  a  lucid  interval. 
This  witness  did  not  testify  anything  about 
her  condition  on  the  two  days,  parts  of  which 
were  consumed  in  the  preparation  and  ex- 
ecution of  the  will.  His  testimony  was  gen- 
eral as  to  her  mental  condition  before  and 
after  that  time;  and  the  same  facts,  substan- 
tially, and  certainly  suflflclently,  were  testi- 
fied to  by  some  10  or  15  other  witnesses. 
Under  such  a  condlton  of  the  evidence  we 
are  not  disposed  to  reverse  this  case  for  the 
error  complained  of. 

The  decree  of  the  circuit  court  Is  affirmed. 
Decree  affirmed. 


(69  Ohio  St.  4fi) 

ERIE  R.  CO.  et  al.  T.  McCORMICK. 
(Supreme  Court  of  Ohio.     Oct  13,  1903.) 

RAILROADS— CONSTRUCTION  OF  BRIDGE— IN- 
JURY   TO    EMPLOYS— NEGLIOENCBl— 
KNOWLEDGH  OP  DANGER. 

1.  The  omi8s<ion  of  a  duty  is  not  the  founda- 
tion of  an  action  nnlesa  it  results  in  injury  to 
one  for  whose  protection  the  duty  is  Imposed.  _ 

2.  In  the  absence  of  a  statute  requiring  it, 
and  of  evidence  showing  that  it  is  usual,  a  rail- 
road company  is  not  required  to  construct  its 
bridges  so  as  to  permit  one  to  stand  upon  them 
in  safety  while  a  train  is  passing;  and,  if  such 
duty  were  imposed,  its  omission  would  not  be 
the  foundation  of  an  action  by  an  employs  who, 
with  full  knowledge  thereof,  acquiesces  in  the 
omission. 

3.  In  an  action  against  a  railroad  company 
by  one  who,  by  his  own  fault,  is  upon  its  track 


f  3.  See  Railroads,  vol.  41,  Cent.  Dig.  |  12C1. 
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and  in  a  place  of  danger,  to  recover  for  a  per- 
sonal injury  caused  by  the  failure  of  its  em- 
ployes operating  one  of  its  trains  to  exercise 
due  care  after  knowledge  of  liis  peril,  it  is  nec- 
essary to  show  actual  liDowIedge  imputable  to 
the  company.  Railroad  Co.  v.  Kassan,  81  N. 
E.  282,  49  Ohio  St.  230,  distingnlsbed. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Oourt,   Summit  (bounty. 

Action  by  one  McCormlclc,  administratrix, 
against  the  Brie  Railroad  Company  and  oth- 
ers. Judgment  for  plaintiff  was  affirmed  by 
the  circuit  court,  and  defendants  bring  error. 
Reversed. 

Plalntlfts  in  error  are  lessee  and  lessor  of 
a  railway  running  through  Alcron.  The  de- 
fendant is  administratrix  of  James  Thomas 
McOormlck,  who,  on  the  25th  of  December, 
1897,  while  acting  as  track  wallier  for  the 
lessee  company,  was  strucli  by  one  of  Its 
trains  while  upon  a  bridge  in  the  city  of 
Akron,  but  near  its  eastern  limit,  receiving 
Injuries  from  which  he  died  in  a  few  days. 
McCormlck  bad  for  more  than  10  years  been 
a  track  walker  on  the  portion  of  the  road 
which  included  the  bridge,  and  he  crossed 
it  at  least  twice  dally  during  that  service. 
On  this  occasion,  while  on  the  bridge,  which, 
with  Its  approaches,  is  165  feet  in  length,  95 
feet  between  abutments,  he  discovered  a 
train  approaching  from  the  east,  and  attempt- 
ed to  escape  by  the  west  end  of  the  bridge, 
had  passed  the  bridge,  and  had  nearly  suc- 
ceeded in  escaping  from  the  approach,  when 
he  was  struck  by  the  train.  The  track  and 
ties  were  snowy  and  slippery.  The  speed  of 
the  train  was  about  45  miles  per  hour.  About 
two  years  later  the  administratrix  began  her 
action  to  recover  for  the  next  of  kin  of  Mc- 
Cormlck under  the  statute  which  authorizes 
such  recovery  in  cases  where  the  deceased 
might  have  recovered  for  the  injury  had  it 
not  proved  fataL  In  her  petition  she  char- 
ged the  company  with  negligence  in  the  fol- 
lowing respects:  (1)  In  so  constructing  the 
bridge  that  one  could  not  stand  upon  it 
while  the  train  passed,  and  in  not  having 
planks  between  the  ties.  (2)  That  the  speed 
of  the  train  exceeded  that  limited  by  the 
ordinance  of  the  city  of  Akron.  (3)  That 
no  signal  was  given  by  the  engineer  for  a 
public  road  crossing  in  the  vicinity.  (4)  That 
the  engineer,  after  discovering  McCormlck 
and  the  peril  of  his  position,  might  have 
averted  the  injury  by  giving  signals  and 
checking  the  speed  of  the  train,  but  willfully 
and  wantonly  failed  to  take  any  precaution 
to  that  end.  These  averments  were  all  de- 
nied by  the  answer,  and  the  company  alleg- 
ed acquiescence  by  McOormlck  with  full 
knowledge  of  all  the  conditions  complained 
of,  and  alleged  that  the  decedent  failed  to 
exercise  due  care  for  his  own  safety.  Upon 
the  trial  the  construction  of  the  bridge  was 
shown  to  be  substantially  as  alleged  in  the 
petition;  an  ordinance  of  the  city  of  Akron, 
limiting  the  speed  of  trains  to  six  miles 
an  hour,  was  Introduced;  and  some  witnesses 


who  were  Interested  In  other  matters  testl- 
tied  that  they  heard  no  signals  given  for  the 
road  crossing  or  the  bridge.  No  evidence 
was  produced  by  the  plaintlfC  upon  the  orig- 
inal trial  to  show  when  the  eng:Ineer  first 
discovered  McCormlck's  peril,  or  that  be  dis- 
covered it  at  all.  At  the  conclusion  of  the 
plaintiff's  evidence  the  companies  moved  the 
court  to  direct  a  verdict  in  their  favor,  which 
motion  the  court  overruled,  and  they  except- 
ed. Defendants  introduced  testimony  to 
show  that  track  walkers  were  required  to 
look  out  for  trains  at  all  times,  and  that  Mc- 
Cormlck was  at  the  time  alone  governing 
his  own  movements  without  any  direction 
or  control  whatever  from  any  superior  of  the 
company,  but  exercising  his  own  discretion 
as  to  the  performance  of  his  duties  under 
the  general  rules  of  the  company.  This  evi- 
dence also  tended  to  show  that  McCormick, 
on  discovering  the  approach  of  the  train, 
might  have  avoided  injury  by  stepping  upon 
an  abutment,  or  have  escaped  with  but  slight 
Injury  by  Jumping  from  the  approach  which 
he  had  reached  before  he  was  struck.  The 
companies  also  put  the  engineer  and  fireman 
upon  the  stand,  and  by  the  testimony  of  the 
former  It  was  shown  that  he  first  discovered 
McOormlck  when  he  was  too  near  him  to 
stop  the  train;  that,  owing  to  the  condition 
of  the  windows  from  snow  upon  the  window 
of  his  cab,  resulting  from  snow  upon  the 
ground  moved  by  the  passing  of  the  train 
and  snow  which  had  but  recently  fallen,  and 
the  smoke  of  the  engine,  he  could  see  him  but 
Indistinctly,  but  supposed  that  he  was  on  the 
track  beyond  the  bridge;  that  he  neverthe- 
less immediately  sounued  the  stock  alarm,  ap- 
plied the  brakes,  and,  discovering  that  from 
the  condition  of  the  tracks  the  brakes  were 
not  working  well,  he  applied  sand,  but,  to 
use  his  own  comprehensive  phrase,  he  ex- 
hausted all  bis  resources  to  stop  the  train; 
that  It  was  impossible  to  stop  the  train 
before  reaching  McCormlck's  position;  that 
immediately  after  giving  the  signal  and  ap- 
plying the  brakes  the  boiler  and  forward  por- 
tion of  the  engine  Interppsed  between  him 
and  McOormlck,  but  that  he  believed,  owing 
to  the  slacking  of  the  speed  of  the  train, 
and  McCormlck's  nearness  to  a  place  of  safe- 
ty, he  had  escaped,  and  had  no  knowledge 
to  the  contrary  until,  as  they  were  approach- 
ing the  station  in  Akron,  the  fireman  came 
around  to  bis  side  of  the  engine  and  in- 
formed him  that  they  had  hit  the  man  at 
the  bridge.  In  its  Instructions  to  the  Jury 
the  court  called  the  attention  of  the  Jury 
to  all  of  the  charges  of  negligence  alleged  In 
the  petition,  directed  them  to  inquire  con- 
cerning them,  and  to  return  a  verdict  for 
the  plaintiff  if  any  of  the  charges  of  negli- 
gence were  sustained  by  the  evidence,  unless 
they  should  find  the  right  of  action  defeated 
by  McCormlck's  contributory  negligence.  Up- 
on the  subject  of  the  failure  to  exercise  care 
after  the  discovery  of  McCormlck's  peril  the 
court  charged  the  Jury  as  follows:    "If  the 
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decedent  In  this  case  was  negligent  in  going 
upon  the  track— and  I  will  Bay  'bridge'— here 
In  the  manner  and  at  the  time  lie  did,  yet 
if  the  engineer  in  charge  of  the  train  ought, 
by  the  exercise  of  ordinary  care,  to  have 
seen  the  deceased  in  his  perilous  position, 
and  could,  by  the  exercise  of  ordinary  care, 
have  stopped  or  checked  the  speed  of  the 
train  so  as  to  avoid  the  collision,  and  failed 
to  do  60,  it  was  negligence  for  which  the 
company  is  liable,  notwithstanding  the  neg- 
ligence of  the  deceased  in  going  upon  the 
track  and  bridge."  The  Jury  returned  a  ver- 
dict for  the  plaintltr.  A  motion  for  a  new 
trial  was  overruled,  and  a  Judgment  follow- 
ing the  verdict  was  affirmed  by  the  circuit 
court 

Tibbals  &  Franlc,  for  plaintiffs  in  error. 
B.  F.  Voris  and  A.  J.  Wilhelm,  for  defendant 
in  error. 

SHAUCK,  J.  (after  stating  the  facts). 
Counsel  for  the  administratrix  now  insist 
tliat  the  Judgment  may  rest  upon  the  alle- 
gation of  the  petition  that  the  engineer  did 
not  use  due  care  to  avoid  the  injury  to  Mc- 
Cormlck  after  discovering  bis  peril,  and  the 
evidence  adduced  upon  that  point.  By  clear 
implication  at  least,  it  is  now  admitted  that 
the  Judgment  can  stand  upon  no  other 
ground.  If  that  view  had  been  taken  by 
counsel  in  the  preparation  of  the  petition 
or  by  the  court  upon  the  trial,  questions  now 
before  us  would  have  been  excluded  from 
the  record.  But  allegations  of  negligence  as 
to  the  construction  of  the  bridge,  the  omis- 
sion of  signals  at  a  neighboring  road  cross- 
ing, and  of  violation  of  the  ordinance  as 
to  the  speed  of  trains,  were  made  in  the 
petition,  evidence  was  introduced  to  sustain 
them,  and  the  court  directed  the  Jury  to  con- 
sider them  as  the  foundation  of  their  ver- 
dict They  appear,  therefore,  as  grounds  upon 
which  the  verdict  and  Judgment  were  recov- 
ered; and,  if  any  one  of  them  was  improperly 
applied  in  the  case,  the  error  cannot  now  be 
cured  by  admissions  in  the  argument  It 
seems  entirely  clear  that,  but  for  the  allega- 
tions of  the  petition  relating  to  a  want  of 
care  by  the  engineer  after  the  discovery  of 
McCormlck's  peril,  the  petition  itself  would 
have  been  bad  upon  general  demurrer;  and 
all  of  the  other  allegations  of  the  petition 
should  have  been  omitted. 

There  is  no  statute  requiring  the  construc- 
tion of  a  railroad  bridge  in  any  other  manner 
tban  that  in  which  this  bridge  was  construct- 
ed. Certainly  there  is  no  common  knowledge 
that  different  methods  of  construction  pre- 
vail, nor  was  there  any  evidence  to  that 
effect  There  was,  therefore,  shown  no  duty 
whatever  resting  upon  the  company  to  con- 
struct its  bridge  otherwise;  and.  If  there  bad 
been  such  duty.  It  Is  entirely  clear  from  the 
plaintiff's  own  case  that,  with  full  knowledge 
of  the  condition,  acquired  through  10  years 
of  service,  be  bad  acquiesced  In  that  condi- 


tion, and  had  thereby  waived  a  right  of  ac- 
tion in  consequence  of  it  Krause  v.  Morgan, 
53  Ohio  St  26,  40  N.  E.  880;  Coal  Co.  v 
Estlevenard,  53  Ohio  St  44,  44  N.  E.  725 
The  petition  and  all  the  evidence  having 
shown  tliat  McCormlck  was  an  employ^  of 
the  company,  engaged  as  a  track  walker, 
there  should  have  been  no  allegation  in  the 
petition  as  to  the  omission  of  signals  for  the 
neighboring  road  crossing,  or  of  the  violation 
of  the  ordinance  regulating  the  speed  of 
trains,  because  by  the  fact  of  his  relation  to 
the  company  it  was  made  to  appear  that  he 
was  not  within  the  classes  of  persons  for 
whom  such  signals  are  required  to  be  given, 
or  for  whose  protection  the  speed  of  trains 
is  regulated.  The  omission  of  a  duty  does 
not  constitute  tbe  foundation  of  an  action 
unless  it  results  in  injury  to  one  for  whose 
protection  the  duty  is  Imposed.  This  would 
seem  to  be  elementary,  and  it  is  sustained  by 
the  decided  cases.  Railroad  Co.  v.  Depew, 
40  Ohio  St  121;  RaUway  Co.  v.  Workman, 
66  Ohio  St  600,  64  N.  E.  582,  00  Am.  St  Rep. 
602.  In  view  of  the  admissions  of  counsel 
upon  the  argument,  it  does  not  seem  neces- 
sary to  pursue  these  points  at  length. 

Passing  to  a  consideration  of  the  ground 
upon  which  counsel  for  tbe  administratrix 
now  insist  that  the  recovery  might  have  been 
sustained,  the  general  inquiry  Is  whether  it  is 
in  accordance  with  the  law  which  defines  lia- 
bility for  the  wanton  and  willful  infliction  of 
injury.  The  concrete  rule  upon  the  subject 
is  that  U  one  is  upon  the  track  of  a  railway 
company  by  his  own  fault  and  in  peril,  of 
which  he  is  unconscious,  or  from  which  he 
cannot  escape,  and  these  facts  and  conditions 
are  actually  known  by  the  engineer,  it  Is  his 
duty  to  exercise  all  reasonable  care  to  avoid 
tbe  infliction  of  Injury.  It  does  not  impose 
the  duty  to  exercise  care  to  discover  that  one 
so  upon  the  track  is  in  a  place  of  danger,  but 
it  does  Impose  a  duty  to  be  exercised  upon 
actual  discovery.  No  matter  If  the  rule  did 
originate  in  considerations  of  humanity,  it  is 
an  established  rule  of  the  law,  which  does 
not  um'easonably  interfere  with  the  rapid 
movements  of  trains,  nor  is  it  ordinarily  dif- 
ficult of  application  if  earnest  and  Impartial 
efforts  are  made  to  apply  it  according  to  Its 
terms  and  obvious  import.  With  respect  to 
the  ground  of  liability  now  considered,  the 
court  instructed  the  Jury  that  the  company 
would  be  liable  if  the  engineer  ought,  by  tbe 
exercise  of  ordinary  care,  to  have  seen  the 
deceased  in  his  perilous  position,  and  could, 
by  the  exercise  of  ordinary  care,  have  stop- 
ped or  checked  the  speed  of  the  train  so  as 
to  avoid  the  collision.  Notwithstanding  the 
manifest  conflict  between  the  instruction  giv- 
en and  the  rule,  it  is  said  that  the  Instruction 
is  authorized  by  Railroad  Co.  v.  Kassen,  40 
Ohio  St  230,  31  N.  E.  282.  Attention  to  that 
case  will  show  that  it  was  decided  in  accord- 
ance with  the  generally  recognized  role,  and 
that  its  doctrines  are  not  applicable  to  the 
present  case.    In  the  discbarge  of  its  duty  to 
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administer  justice  according  to  law  the  court 
was  there  called  upon  to  determine  the  lia- 
bility of  the  defendant  in  view  of  the  very 
peculiar  state  of  facts  which  the  case  present- 
ed. This  it  did  by  the  application  of  the  rea- 
son for  adjudging  that  a  liability  arises  in 
sucli  cases.  For  the  purpose  of  declaring  the 
law  it  assumed  the  existence  of  all  the  facts 
which  the  evidence  tended  to  establish.  The 
material  facts  were:  The  company  was  run- 
ning two  trains  in  the  same  direction  about 
two  hours  apart.  Kassen  fell  from  the  rear 
platform  of  the  forward  train  to  the  track, 
sustaining  injuries  which  disabled  him  from 
leaving  his  position  of  danger  on  the  track, 
and  while  In  that  position  and  condition  he 
was  run  upon  and  killed  by  the  following 
train.  That  he  had  fallen  from  the  train  and 
was  In  a  place  of  danger  were  facts  actually 
known  by  the  employes  of  the  company  op- 
erating the  forward  train.  There  was  ample 
opportunity  to  rescue  him  either  by  stopping 
the  train  from  which  he  had  fallen  or  by 
using  the  telegraph  to  communicate  informa- 
tion of  his  situation  to  those  in  charge  of  the 
following  train.  The  actual  knowledge  of 
the  employes  of  the  company  In  charge  of 
the  forward  train  was  its  actual  knowledge, 
charging  It  with  the  duty  of  using  the  oppor- 
tunities at  hand  to  rescue  him  from  his  peril- 
ous position.  The  phrase  "ought  to  have 
been  aware"  manifestly  applies  to  those  in 
charge  of  the  following  train,  and  Implies 
the  duty  of  the  company  to  communicate  to 
them  Its  actual  knowledge  of  Kassen's  dan- 
ger. This  Is  entirely  clear,  not  only  from  the 
peculiar  facts  of  the  case,  but  from  the  lan- 
guage of  the  opinion;  for  It  Is  said:  "The 
court  properly  Instructed  the  Jury  that  the 
employes  operating  the  train  which  ran  over 
Kassen  were  without  fault.  They  had  no 
notice  that  he  was  on  the  track,  and  were 
not  required  to  anticipate  his  presence  there. 
Until  they  discovered  him,  they  were  justified 
In  running  the  train  as  If  the  track  was 
clear;  and  it  Is  not  claimed  that  after  bis  dis- 
covery they  omitted  any  precaution  for  his 
safety.  If  those  employes  had  received  no- 
tice of  Kassen's  situation  In  time  to  have 
avoided  the  injury,  It  is  clear  that  It  would 
have  been  their  duty  to  exercise  due  care  in 
the  management  of  the  train  to  do  so,  not- 
withstanding he  was  there  through  his  own 
fault,  which  was  known  to  them;  and  for 
their  omission  to  use  such  care  the  defendant 
would  be  liable.  While  they  were  ignorant 
of  the  situation,  the  defendant  was  not."  It 
is  entirely  clear,  therefore,  that  the  liability 
of  the  company  was  placed  upon  the  sole 
ground  that,  after  receiving  actual  notice  that 
Kassen  was  upon  the  track,  and  In  a  position 
of  peril,  it  failed  to  use  the  means  at  hand 
to  avoid  injury  to  him.  The  doctrine  of  the 
case  can  have  no  application  when  neither 
the  company  nor  its  employes  operating  the 
Train  by  which  the  injury  Is  inflicted  may  be 
charged  with  actual  knowledge.  The  rule  of 
liability  applies  only  when  there  Is  actual 


knowledge  of  those  operating  the  train  in- 
flicting the  Injury,  which  knowledge  Is  im- 
puted to  the  company,  or  the  actual  knowl- 
edge of  the  company  derived  through  other 
means,  with  opportunity  to  communicate  it 
to  those  operating  the  train.  By  introducing 
Into  the  instruction  given  the  phrase,  "if  the 
engineer  In  charge  of  the  train  ought,  by  the 
exercise  of  ordinary  care,  to  have  seen  the 
deceased  In  his  perilous  position,"  and  by 
other  expressions  in  the  charge  involving  the 
same'  conception,  the  court  gave  to  the  Jury 
an  erroneous  view  of  the  law. 

The  motion  of  the  companies  to  direct  a 
verdict  at  the  conclusion  of  the  testimony 
offered  by  the  plaintiff  should  have  been  sus- 
tained, for  It  is  quite  clear  from  the  fore- 
going considerations  that  the  evidence  of- 
fered in  support  of  the  immaterial  averments 
of  the  petition  did  not  entitle  the  plaintiff  to 
a  verdict,  and  upon  the  only  ground  alleged 
In  her  petition  upon  which  she  might  recover 
there  is  an  entire  absence  of  evidence,  to  wit, 
the  actual  knowledge  of  the  engineer  of  Mc- 
Cormick's  peril.  The  companies  did  not 
stand  upon  that  motion,  but  introduced  the 
evidence  of  the  engineer  which,  for  the  first 
tlnie,  showed  that  be  had  discovered  Mc- 
Cormlck  before  the  collision;  and  from  his 
evidence  It  also  appears  that  he  did  all  that 
was  In  his  power  to  avoid  the  Infliction  of 
Injury. 

With  respect  to  the  conduct  of  the  trial, 
It  seems  sufScient  to  say  that  court  and  coun- 
sel appear  to  have  been  alike  unmindful  of 
the  doctrine  of  Hayes  v.  Smith,  62  Ohio  St. 
161,  56  N.  B.  879.  Counsel  have  at  some 
length  discussed  the  constitutional  validity  of 
section  3365-22  of  the  statutes  of  this  state 
(Bates'  Ann.  St.);  but  In  the  view  of  the 
case  which  we  have  taken  we  do  not  con- 
sider that  question  material,  and  we  do  not 
determine  it. 

Judgments  of  the  circuit  court  and  the 
court  of  common  pleas  reversed. 

BURKET,  0  J.,  and  SPEAR,  DAVIS, 
PRICE,  and  CREW,  JJ.,  concur. 


((g  Ohio  St  1) 
STATE  et  rel.  SHEETS,  Atty.  Gen.,  r.  I^T- 
LIN,  Secretary  of  State. 

(Supreme  Court  of  Ohio.     Oct.  6,  1903.) 

CONSTITUTIONAL      AMENDMENTS— SUBMISSION 
— LONGWORTH   BALLOT    ACT— CON- 
STITUTIONAL LAW. 

1.  The  act  of  the  General  Assembly  entitled 
"An  act  to  provide  for  the  manner  of  submiB- 
sion  of  constitutional  amendments  and  otiier 
quei^ions  to  a  vote  of  the  people,"  passed  May 
2, 1902  (95  Ohio  Laws,  p.  352),  is  a  valid  act. 

(Syllabus  by  the  Court) 

Application  by  the  state,  on  the  relation  of 
Sheets,  attorney  general,  for  writ  of  quo 
warranto  to  Laylin,  secretary  of  state.  De- 
murrer to  petition  sustained,  and  petition  dis- 
missed. 
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The  relator  sets  forth  In  his  petition  that 
by  certain  Joint  resolutions  passed  by  the 
General  Assembly  of  the  state  of  Ohio  it 
-A'as  agreed  to  submit  to  the  electors  of  the 
state  of  Ohio,  on  the  first  Tuesday  after 
the  first  Monday  of  November,  1903,  certain 
propositions  to  amend  the  Constitution  of 
the  state  of  Ohio,  which  propositions  are  de- 
scribed in  the  petition.  It  is  also  alleged 
that  under  the  act  of  the  General  Assembly 
passed  May  2,  1902,  entitled  "An  act  to  pro- 
vide for  the  manner  of  submission  of  con- 
stitutional amendments  and  other  questionB 
to  a  vote  of  the  people"  (95  Ohio  Laws,  p.  352), 
the  Kepubllcan  and  Democratic  parties  of 
the  state  of  Ohio,  in  convention  assembled, 
took  action  In  favor  of  the  adoption  of  ceiF- 
tain  of  such  constitutional  amendments,  and 
also  against  the  adoption  of  certain  other 
constitutional  amendments,  and  certified  their 
action  to  the  Secretary  of  State  in  the  manner 
provided  for  certifying  nominations  for  state 
offices;  and  that  the  defendant,  as  Secretary 
of  State,  pursuant  to  said  act,  is  preparing, 
and  is  about  to  print,  such  action  of  said  par- 
ties, so  certified  to  him,  upon  the  official 
ballot  for  use  at  the  election  to  be  held  on 
the  first  Tuesday  after  the  first  Monday  of 
November,  A.  D.  1903,  as  a  part  of  the  party 
ticket  of  each  of  said  parties,  and  in  all 
other  respects  In  the  preparation  of  such 
ballot  and  the  placing  of  such  constitutional 
amendments  thereon  is  complying  with  the 
requirements  of  the  said  act  of  May  2,  1902; 
and  the  relator  alleges  that  the  exercise  by 
the  defendant  of  any  of  the  franchises,  priv- 
ileges, rights,  or  powers  sought  to  be  con- 
ferred by  said  act  is  in  contravention  of  the 
Constitution  of  the  state  of  Ohio,  and  prays 
that  he  be  compelled  to  answer  by  what 
warrant  or  rights  he  claims  to  act  in  the  prep- 
aration or  arrangement  of  such  ballot  in  the 
form  aforesaid,  and  by  what  warrant  or  right 
he  is  about  to  have  printed  upon  such  ballot 
the  action  in  favor  of  or  against  the  adoption 
of  such  constitutional  amendments  by  the  par- 
ties aforesaid,  and  that  upon  the  hearing 
hereof  he  be  ousted  from  the  rights,  fran- 
chises, and  privileges  so  claimed.  The  de- 
fendant demurred  to  the  petition  on  the 
ground  that  it  did  not  state  facts  sufficient 
to  constitute  a  cause  of  action. 

John  M.  Sheets,  Atty.  Oen.,  George  B. 
Okey,  R.  M.  Ditty,  and  W.  A.  Taylor,  for 
relator.  Charles  Kinney  and  Wade  H.  Ellis, 
for  respondent 

DAVIS,  J.  In  the  Constitution  of  this 
state  there  is  no  limitation  upon  the  legisla- 
tive power  to  provide  by  general  laws  the 
manner  of  submitting  to  a  vote  of  the  people 
a  proposed  amendment  to  the  Constitution, 
except  that,  when  there  is  more  than  one 
amendment  to  be  submitted,  they  shall  be 
so  submitted  that  the  elector  shall  be  enabled 
to  vote  separately  on  each.  This  does  not 
mean  that  each  amendment  must  be  upon  a 


separate  ballot,  or  be  deposited  in  a  separate 
ballot  box,  nor  that  each  or  all  of  the  pro- 
posed amendments  may  not  be  voted  for  on 
ballots  on  which  are  the  names  of  candi- 
dates for  office  who  are  voted  for  by  the 
elector.  It  merely  requires  that  the  elector 
shall  be  "enabled"  to  record  his  vote  upon 
each  amendment  separately,  if  he  so  desires; 
that  Is,  that  he  may  vote  for  one  or  more 
and  against  one  or  more  at  the  same  time 
If  he  chooses  so  to  do.  If,  being  so  enabled, 
he  chooses  not  to  vote  at  all  upon  any  or 
ail  of  the  amendments,  such  failure  to  vote 
necessarily  operates  as  a  negative  vote,  be- 
cause amendments  to  the  Constitution  must 
be  adopted  by  a  majority  of  all  the  votes 
cast  at  the  election.  It  was  not  the  design 
or  intention  of  the  Constitution  to  put  a  pre- 
mium on  Ignorance  or  iudifCerentism  at  the 
same  time  that  it  is  the  duty  of  every  citizen 
to  inform  himself  and  to  vote  upon  every 
matter  submitted  to  a  vote  of  the  people. 
Out  of  the  proposition  that  a  Constitution 
adopted  by  the  people  can  be  amended  only 
by  a  majority  of  the  people,  it  naturally  fol- 
lows tliat  of  all  the  people  voting  at  an  elec- 
tion when  an  amendment  to  the  Constitution 
is  submitted  only  those  should  be  counted  for 
the  amendment  who  expressly  so  vote,  and 
this  is  the  whole  scope  of  article  16,  i  1,  of 
the  Constitution  of  Ohio.  The  act  of  the 
General  Assembly  entitled  "An  act  to  pro- 
vide for  the  manner  of  submission  of  consti- 
tutional amendments  and  other  questions  to 
a  vote  of  the  people,"  passed  May  2,  1902  (95 
Ohio  Laws,  p.  352),  enables  the  elector  to 
vote  with  or  against  his  party  on  each  or  all 
of  the  amendments,  or  to  vote  separately  upon 
each  and  every  proposed  amendment,  or  to 
not  vote  at  all  if  he  so  desires.  So  far  as 
we  have  been  able  to  discover,  the  act  is  not 
In  any  respect  In  conflict  with  the  Constitu- 
tion, and  not  Irreconcilably  In  .conflict  with 
the  Joint  resolutions  adopted  by  the  General 
Assembly  submitting  propositions  to  amend 
the  Constitution. 

Demurrer  to  petition  sustained,  and  petition 
dismissed. 

BURKET,    C.    J.,    and    SPEAR,    DAVIS, 
PRICE,  and  CREW,  JJ.,  concur. 


(es  Ohio  St.  «8) 
BARKER  T.  STATE. 
(Supreme  Court  of  Ohio.     Oct.  13,  1903.) 

BRIBE— ACCEPTANCE— CITT  BMPLOTA. 

1.  An  Accountant  employed  by  a  board  of  re- 
vision of  a  city  constituted  of  the  mayor,  presi- 
dent of  council,  and  city  solicitor,  is  an  employ^ 
of  an  officer  within  the  meaning  of  section  69()0, 
Rev.  St.  1892,  and  may  be  punished,  by  virtue 
of  said  section,  for  accepting  a  bribe  given  for 
the  purpose  of  influencing  him  with  respect  to 
his  duty  as  such  accountant. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Erie  County. 
One  Barker  was  convicted  of  accepting  a 
bribe,  and  brings  error.      Affirmed. 
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Grayson  Mills  and  W.  B.  Starblrd,  for 
plaintiff  In  error.  J.  M.  Sbeets,  Atty.  Gen., 
and  Roy  H.  Williams,  Pros.  Atty,,  for  the 
State. 

SPEAR,  J.  The  plaintiff  in  error,  Barlter, 
was  indicted  by  the  grand  jury  of  BJrIe 
county,  under  section  6900,  Rev.  St.  1892, 
for  soliciting  and  receiving  a  bribe.  On 
trial  he  was  convicted  of  accepting  a  bribe, 
and  sentenced  to  two  years'  Imprisonment  in 
the  penitentiary  and  to  pay  costs,  which 
Judgment  was  afiirmed  by  the  circuit  court 

The  above-named  section,  among  other 
things,  provides  that  "whoever,  being  •  •  • 
a  state  or  other  oflBcer,  or  public  trustee,  or 
agent  or  employ^  •  *  •  of  such  officer 
or  trustee,  either  before  or  after  his  election, 
qualification,  appointment,  or  employment,  so- 
licits or  accepts  any  such  valuable  or  bene- 
ficial thing  to  Influence  him  with  respect  to 
his  official  duty,  or  to  influence  his  action, 
vote,  opinion,  or  Judgment,  in  any  matter 
pending,  or  that  might  legally  come  before 
him,  shall  be  imprisoned  in  the  penitentiary," 
etc.  The  indictment  charged  the  defendant 
with  "being  then  and  there  the  agent  and 
employ^  of  certain  officers  of  the  city  of 
Sandusky,  to  wit,  the  mayor,  president  of 
the  board  of  councilmen,  and. solicitor  of  the 
said  city  of  Sandusky, -the  said  officers  then 
and  there  being  and  constituting  the  duly 
organized  and  acting  board  of  revision  of  the 
said  city  of  Sandusky,"  and  in  his  said  ca- 
pacity accepting  a  bribe  from  one  Miller, 
theretofore  the  clerk  of  the  city,  for  the 
purpose  and  with  the  intent  of  Influencing 
him  in  favor  of  Miller  with  respect  to  his 
(Barker's)  action  and  Judgment  in  a  matter 
then  legally  pending  before  him  as  said  agent 
and  employ^  concerning  Miller's  accounts 
with  the  city,  etc. 

It  Is  insisted  by  counsel  for  plaintiff  In 
error  that  the  conviction  Is  wrong,  because 
the  action  of  Barker  In  receiving  a  bribe  to 
influence  his  conduct,  however  immoral  and 
blameworthy,  is  not,  after  all,  one  of  the 
offenses  embraced  in  the  terms  of  the  stat- 
ute, because  Barker  was  not  an  employ^  of 
an  officer,  the  board  of  revision  not  being 
officers.  If  this  contention  Is  correct,  it  is 
fatal  to  the  Judgment.  The  real  question 
is,  therefore,  were  the  members  of  the  board 
of  revision  officers  within  the  meaning  of  sec- 
tion 6900,  Rev.  St  1892?  We  are  not  em- 
barrasised  by  the  fact  that  the  indictment 
describes  tills  board  as  "officers"  while  the 
statute  uses  the  term  "officer,"  because  sec- 
tion 6794,  Rev.  St  1892,  permits  the  use  of 
the  plural  for  the  singular  and  vice  versa  In 
the  Criminal  Code.  The  situation  Is  the 
same,  therefore,  as  though  the  statute  had 
used  the  word  "officers." 

The  board  of  revision  is  constituted  and 
its  duties  defined  by  sections  1720,  1720a, 
1720b,  Rev.  St.  1892,  which  provide.  In  sub- 
stance, that  the  mayor,  pre-sldent  of  the 
board  of  councilmen,  and  the  solicitor  of  the 


corporation  shall  constitute  a  board  of  revi- 
sion, which  shall  meet  as  often  as  once  in 
every  month  to  review  and  investigate  pro- 
ceedings of  the  council  and  of  all  other  de- 
partments of  the  corporation  government, 
with  the  duty  to  report  to  the  council  any 
and  all  irregularities  which  may  be  discov- 
ered in  any  of  the  departments,  or  In  the 
acts  of  any  of  the  officers  or  employes  of  any 
of  the  departments,  and  with  the  power  to 
send  for  persons  and  papers,  issue  subpoenas, 
and  enforce  the  attendance  of  witnesses  and 
examine  them  under  oath;  and  it  is  made 
the  duty  of  ail  constables,  police  officers, 
and  other  persons  deputized  by  the  chairman 
to  serve  subpoenas  and  other  process  of  the 
board.  The  board  is  also  authorized  to  em- 
ploy competent  accountants  to  examine 
books,  papers,  contracts,  or  other  writings 
connected  with  any  Investigation;  also  to 
prescribe  forms  of  books,  accounts,  reports, 
and  other  methods  of  accountability  for  the 
different  departments,  and  formulate  and  en- 
force such  a  general  and  manifest  system  of 
accounting  as  will  secure  the  most  rigid 
accountability  for  the  funds  and  property  of 
the  corporation,  etc.  Beyond  this,  when  the 
board  has  provided  a  system  of  accounting 
for  any  officer  or  department  as  herein  pro- 
vided, such  system  shall  take  the  place  of 
and  be  substituted  for  any  manner  of  ac- 
counting for  such  department  or  officer  now 
provided  by  law,  and  any  officer  of  the  cor- 
poration who  refuses  to  accept  and  adopt 
the  system  of  accounting  prescribed  by  the 
board  in  accordance  with  the  provisions  of 
the  sections  cited  shall  be  subject  to  removal 
upon  complaint  filed  with  the  probate  Judge. 
'  It  must  be  apparent  to  the  careful  reader 
that  this  board  is  not  a  mere  committee  akin 
to  the  committees  appointed  by  the  probate 
Judge  to  examine  the  county  treasury,  or  by 
the  common  pleas  to  examine  the  accounts  of 
the  county  commissioners,  or  the  citizens  ai>- 
pointed  by  the  same  court  to  act  with  county 
officers  In  the  construction  of  a  courthouse, 
as  is  contended  by  counsel  for  the  accused, 
but  that  the  men  constitute  a  board  having 
duration  of  service,  clothed  with  authority 
during  that  service  to  exercise  public  func- 
tions in  the  interest  of  the  people  of  the 
municipality,  with  power  to  employ  assist- 
ants and  provide  for  expending  the  public 
money  in  compensating  them,  and  with  pow- 
er to  enforce  against  others  their  will  with 
respect  to  the  proper  discharge  of  those  func- 
tions, and  to  enforce,  also,  their  orders  re- 
garding the  conduct  of  others  In  the  employ 
of  the  municipality  In  respecting  and  obey- 
ing orders  of  the  board.  It  Is  true  that  the 
board  does  not  appear  to  be  made  a  quasi 
corporation,  as  some  boards  are;  nor  Is  there 
attached  to  the  duty  any  emolument  But 
neither  of  these  characteristics  Is  an  essential 
element  in  the  constitution  of  an  offlce. 
State  V.  Brennan,  49  Ohio  St  33,  29  N,  E, 
503,  The  most  essential  characteristic  is 
present,  viz,,  "that  the  Incumbent,  In  bis  In- 
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dependent  capacity,  is  clotbed  witb  some  part 
of  the  sovereignty  of  the  state,  to  be  exer- 
cised In  the  Interest  of  the  public,  and  re- 
quired by  law,"  and  that  the  duties  are  of 
a  continuous  character,  as  opposed  to  a  mere 
temporary  employment.  State  ex  rel.  r.  Hal- 
liday,  61  Ohio  St.  171,  55  N.  B.  175.  On  the 
face  of  things,  It  would  appear  that  It  is  not 
an  unreasonable  contention  to  Insist  that  this 
board  had  authority  as  such  to  employ  the 
accused,  and  that  such  emplo}rment  would 
be  an  employment  by  a  board  of  oflBcers,  and 
that  the  person  thus  employed  would  come 
within  the  purview  of  the  section  of  the  atat- 
nte  heretofore  quoted. 

But  It  is  insisted  that  there  is  evidence  in 
the  criminal  statutes  to  show  that  where  the 
Legislature  has  intended  to  include  boards 
of  officers  within  the  sections  of  any  statute 
that  body  has  plainly  said  so,  and  sections 
6842,  6846,  6969,  6970,  6975,  and  6975a  are 
cited.  An  examination  of  these  sections 
shows  tliat,  except  tlie  last  named,  they  relate 
to  the  punishment  of  offenses  other  than  that 
of  bribery,  and  section  6975a  is  confined  to 
the  offering  or  receiving  of  a  bribe  for  rec- 
ommending text-books,  and  to  the  employ- 
ment by  a  school  director  or  member,  of  a 
board  of  education  of  a  father  or  brother  as 
teacher,  and  to  the  accepting  by  such  direct- 
or or  member  of  any  reward  for  any  official 
act.  These  provisions,  we  think,  are  properly 
to  be  treated  as  covering  only  the  specific 
subjects  enumerated,  and  not  as  expressing 
the  entire  legislative  purpose  on  kindred  snb- 
Jects. 

It  seems  unnecessary  to  pursue  tills  in- 
quiry farther,  because  there  Is  another  view, 
which,  to  our  minds,  appears  to  effectually 
dispose  of  the  objection.  Where  two  or  more 
persons  are  organized  and  act  together  by 
virtue  of  law  in  the  performance  of  public 
dnties,  they  are  said  to  constitute  a  board, 
and  they  may  or  may  not  become  officers 
thereby,  dependmg  upon  their  powers  and 
the  character  of  the  duties  enjoined  upon 
them;  and  where  persons  who  are  already 
officers  are  clothed  with  Joint  dnties  of  a  pub- 
lic cliaracter  they  are  properly  classed  as  a 
board  of  officers,  and  their  Joint  action  will 
ordinarily  be  treated  as  the  action  of  a 
board;  yet  in  the  latter  case,  where  the  pow- 
ers given  and  the  duties  imposed  do  not 
constitute  the  members  officers,  they  do  not 
thereby  lose  their  official  character  because 
of  such  Joint  association  and  action.  They 
remain  officers  notwithstanding.  The  mayor 
in  the  present  Instance  continued  to  be  may- 
or, the  president  of  the  council  remained 
such  president,  and  the  solicitor  was  stUl  the 
law  officer  of  the  municipality;  and  whether 
we  conclude  that  the  members  of  the  board, 
while  acting  as  such,  were,  by  virtue  of  such 
relation,  officers  within  the  meaning  of  the 
statute  or  not,  nevertheless  they  were  officers 
having  attached  to  their  several  offices  the 
further  duties  prescribed  by  the  sections  of 
the  statute  heretofore  cited;  and  it  would 
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follow,  as  we  tbiuk,  clearly,  that  an  employe 
appointed  by  them  Jointly  by  virtue  of  the 
power  given  by  the  statute  would  be  an  em- 
ploy€  of  snch  officers. 

We  are  quite  aware  that  the  rule  of  law 
and  of  this  court  is  that  a  statute  defining 
an  offense  Is  not  to  be  extended  by  construc- 
tion to  persons  not  within  its  descriptive 
terms,  yet  It  Is.  Just  as  well  settled  that  penal 
provisions  are  to  be  fairly  construed  accord- 
ing to  the  expressed  legislative  intent,  and 
mere  verbal  nicety,  or  forced  construction,  is 
not  to  be  resorted  to  in  order  to  exonerate 
persons  plainly  within  the  terms  of  the  stat- 
ute. Applying  these  tests,  we  are  of  opinion 
that  whether  the  three  members  are  to  be  re- 
garded as  officers,  constituted  such  by  rea- 
son of  their  organization  as  a  board,  or 
whether  the  authority  is  to  be  held  to  rest  in 
the  mayor,  president  of  council,  and  solicitor 
as  such,  and  the  board's  duties  to  be  regard- 
ed simply  as  additional  duties  attached  by 
statute  to  their  other  duties  and  powers.  Bar- 
ker was,  within  the  terms  of  the  statute,  in 
the  employ  of  the  officers  named  when  he 
accepted  the  bribe  as  charged  in  the  indict- 
ment, and  tliat  the  Judgment  below  should  be 
affirmed. 

BURKBT,  C.  J.,  and  DAVIS,  SHAUOK, 
PRICE,  and  GREW,  JJ.,  concur. 


(6S  OUo  St.  16) 
BAKBR  et  al.  v.  CARPBNTBR. 
(Supreme  Court  of  Ohio.    Oct  13,  1903.) 

DEVISEE  OF  WIIiL— DEATH  DURINO  LIFETIME 
OF  TESTATOR— RIGHTS  OP  ISSUE. 

1.  Under  the  provisions  of  section  5971,  Rev. 
St.  1892,  where  a  devisee  named  In  a  will  dies 
during  the  lifetime  of  the  testator,  leaving  is- 
sue, such  issue  takes  the  estate  so  devised  '^n 
the  same  maniier  the  devisee  would  have  done 
if  he  had  survived  the  testator";  and  if  such 
primary  devisee  is  indebted  to  the  estate  of  the 
testator  his  issue  is  entitled  under  said  statute 
to  have  and  take  only  so  much  of  the  amount 
bequeathed  to  the  parent  (the  primary  legatee) 
as  is  left  after  the  payment  of  his  debt. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Greene  County. 

Action  by  A.  G.  Carpenter  against  G.  O. 
Baker  and  others.  From  the  Judgment,  af- 
firmed by  the  circuit  court,  defendants  bring 
error.    Affirmed. 

On  April  25,  1900,  A.  6.  Carpenter,  as  ex- 
ecutor of  the  will  of  Jacob  W.  Baker,  de- 
ceased, under  favor  of  section  6202,  Rev.  St. 
1892,  commenced  an  action  in  the  court  of 
common  pleas  of  Greene  county,  Ohio,  for 
the  purpose  of  obtaining  the  Judgment  and 
direction  of  said  court  as  to  the  proper  dis- 
tribution to  be  made  'by  him  as  executor  of 
the  property  and  estate  to  be  by  him  admin- 
istered under  the  provisions  of  the  will  of 
said  Jacob  W.  Baker.  Plaintiff  attached  to 
his  petition,  and  made  part  of  it,  a  copy  of 
the  will  of  said  Jacob  W.  Baker,  which  will 
is  In  the  words  and  figures  following,  to  wit: 

"I,  Jacob  W.  Baker,  of  Greene  county, 


Digitized  Dy 


Google 


578 


68  NORTHEASTERN  REPORTER. 


(Ohio 


Ohio,  do  make  and  pnblish  this  my  last  will 
and  testament: 

"Item  1.  After  the  payment  of  all  the  Just 
debts,  I  -win  and  bequeath  to  my  son,  John 
Q.  A.  Baker,  as  compensation  and  in  lieu 
of  all  claims  he  might  have  against  my  es- 
tate on  account  of  care,  nursing  and  atten- 
tion glTen  and  to  be  given  me,  the  sum  of 
three  dollars  per  week  from  January  1,  1891, 
to  January  1,  1893,  and  the  sum  of  six  dol- 
lars per  week  from  January  1,  1893,  till  my 
death.  If  I  shall  so  long  remain  with  him, 
but  if  I  shall  not  remain  with  him  and  re- 
ceive his  care,  nursing  and  attention  so  long, 
then  till  I  shall  go  elsewhere. 

"Item  2.*After  payments  aforesaid,  I  be- 
queath the  residue  of  my  estate  equally  be- 
tween my  three  children,  share  and  share 
alike;  that  Is  to  say,  one-third  to  Justice  L. 
H.  Baker,  one-third  to  John  Q.  A.  Baker,  and 
one-third  to  Mary  P.  Taylor. 

"Item  3.  I  will  and  direct  that  my  execu- 
tor cause  my  farm  to  be  appraised  by  three 
disinterested  appraisers  to  be  appointed  by 
the  probate  court  of  said  county  In  parcels; 
that  is  to  say,  so  much  thereof  as  lies  on 
the  north  side  of  the  Xenia  and  South 
Plymouth  road  In  one  parcel,  and  so  much 
as  lies  on  the  south  side  of  said  road  in  other 
parcel.  It  is  my  will  that  my  son  John  Q.  A. 
Baker  be  allowed  to  take  such  north  portion 
at  the  appraisement,  and  my  son  Justice  L. 
M.  Baker  be  allowed  to  take  the  south  por- 
tion at  the  appraisement— each  on  the  terms 
of  one-tlilrd  cash,  one-third  in  one  year,  and 
one-third  In  two  years— deferred  payments 
to  be  secured  by  mortgage  on  premises  and 
to  bear  six  per  cent.  Interest*  But  the  pro- 
bate court  may  modify  these  terms,  If  It 
deems  the  same  proper  to  do  in  respect  to 
times  of  payment.  Should  either  or  both  my 
sons  decline  to  take  said  respective  portions 
at  the  appraisement,  then  the  same  shall  be 
sold  under  order  of  said  courts— that  Is,  the 
untakea  portion  or  portions. 

"Item  4.  I  nominate  and  appoint  A.  O. 
Carpenter  the  executor  of  my  will. 

■  "In  testimony  whereof  witness  my  hand 
this  April  17,  1894. 

"Jacob  W.  Baker. 

"Signed  by  us  as  witnesses  in  the  presence 
of  all  at  the  request  of  said  Jacob  W.  Baker 
at  the  date  aforesaid,  he  acknowledged  the 
same  as  his  last  will. 

"Thomas  L.  Morris. 
"F.  W.  Ogan." 

In  his  petition  the  plaintiff  alleged  that 
at  the  time  of  the  execution  of  said  will, 
to  wit,  April  17,  1894,  J.  Q.  A.  Baker,  Mary 
P.  Taylor,  and  Justice  L.  H.  Baker,  the  lega- 
tees therein  named,  were  all  In  full  life; 
that  thereafter,  and  during  the  lifetime  of 
the  testator.  Justice  L.  H.  Baker  died,  leav- 
ing surviving  him  as  his  children  and  only 
heirs  at  law  6.  O.  Baker,  Eima  R.  Bush, 
Anna  R.  Baker,  John  L.  Baker,  Emma  J. 
Baker,  Frank  Baker,  Justus  W.  Baker,  Wil- 
bur O.  Baker,  and  Zola  Baker.    It  further 


appears  from  the  averments  of  said  petition 
that  Justice  L.  H.  Baker,  a  legatee  under 
said  will,  and  the  father  of  the  plaintiffs 
in  error,  was  at  the  time  of  his  death  in- 
debted to  the  testator,  Jacob  W.  Baker, 
upon  two  promissory  notes  In  the  sum  of 
about  $1,400,  and  the  prayer  of  the  petition 
was  that  plaintiff  might  have  "the  direction 
and  judgment  of  the  court  in  the  matter  of 
his  duties  respecting  said  notes,  whether  the 
amount  due  thereon  Is  to  be  taken  as  a  part 
of  the  assets  of  the  estate  of  his  testator, 
Jacob  W.  Baker,  and  whether  such  amount  is 
to  be  deducted  from  the  distributive  share 
that  would  be  coming  to  the  children  and 
heirs  of  said  Justice  L.  H.  Baker,  deceased." 
The  answer,  so  called,  which  was  filed  by  the 
children  of  Justice  L.  H.  Baker,  who  are 
plaintiffs  In  error  herein,  does  not  controvert 
or  deny  the  allegations  of  the  petition,  but 
asserts  the  claim  only  "that  one-third  of  the 
entire  estate  of  said  Jacob  Baker,  after 
the  payment  of  certain  debts  and  charges, 
was  by  his  said  will  devised  to  said  L.  H. 
Baker  without  being  subject  to  any  other 
or  further  charges,  debts,  or  deductions;  and 
that  these  defendants,  by  reason  of  the  death 
of  said  J.  L.  H.  Bakw  after  the  execution 
of  said  win  and  prior  to  the  death  of  said 
testator,  take  the  estate  devised  to  said 
J.  L.  H.  Baker  (their  father)  without  any 
charges,  debts,  or  deductions  by  reason  of  or 
on  account  of  said  promissory  notes  mention- 
ed in  said  petition."  Upon  the  hearing  of 
this  cause  in  the  court  of  common  pleas  that 
court  found  and  adjudged  that  said  notes 
were  due  the  estate  of  said  Jacob  Baker, 
deceased,  that  they  were  assets  In  the  hands 
of  plaintiff  as  his  executor,  and  directed 
plaintiff  to  deduct  and  retain  the  amount  due 
thereon  from  the  dlstribntive  share  belong- 
ing to  the  children  and  heirs  at  law  of  said 
Justice  L.  H.  Baker,  deceased,  under  the 
provisions  of  said  will.  The  case  was  ap- 
pealed by  defendants  below  (plaintiffs  in  er- 
ror here)  to  the  circuit  court  and  a  like  or- 
der and  Judgment  was  made  and  entered 
by  that  court.  To  reverse  this  finding  and 
Judgment  of  the  circuit  court  this  proceeding 
In  error  Is  prosecuted. 

W.  A.  Paxson  and  T.  L.  Magruder,  for 
plaintiffs  in  error.  Chas.  L.  Spencer,  Snod- 
grass  &  Schnebly,  and  H.  L.  Smith,  for  de- 
fendant In  error. 

CREW,  J.  (after  stating  the  facts).  The 
question  presented  for  decision  in  this  case 
Involves  the  construction  of  section  5971  of 
the  Revised  Statutes  of  Ohio  of  1892.  That 
section  provides  as  follows:  "When  a  devise 
of  real  or  personal  estate  Is  made  to  any  child 
or  other  relative  of  the  testator.  If  such  child 
or  other  relative  shall  have  been  dead  at  the 
time  of  making  of  the  will,  or  shall  die  there- 
after, leaving  Issue  surviving  the  testator.  In 
either  case  such  issue  shall  take  the  estate 
devised  In  the  same  manner  as  the  devisee 
would  have  done,  if  he  had  survived  the  tes- 
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tator;  or  If  racb  devisee  shall  leave  no  snch 
issue,  and  the  devise  be  of  a  residuary  estate 
to  him  or  her,  and  oth^  child  or  relative  of 
the  testator,  the  estate  devised  shall  pass  to, 
and  vest  in  such  residuary  devisee  surviving 
the  testator,  unless  a  different  disposition 
shall  be  made  or  required  by  the  will."  It 
Is  the  claim  of  counsel  for  plalntlfTs  in  error 
In  this  case  that  by  force  of  the  provisions 
of  this  section  on  the  death  of  Justice  L.  H. 
Baker,  their  father,  the  interest  and  estate 
bequeathed  to  him  by  the  will  of  Jacob  W. 
Baker  vested  In  them,  as  the  children  of  said 
Justice  L.  H.  Baker,  directly  and  immediate- 
ly under  the  will  of  their  grandfather,  as  a 
devised  estate,  and  that  they  take  the  same 
unincumbered  by  and  discharged  of  any  debt 
due  the  testator  from  their  father.  The  sole 
question  -we  are  called  upon  to  consider  and 
determine  in  this  case  is  whether  these  plain- 
tiffs in  error,  who  are  not  named  in  the  will 
of  Jacob  W.  Baker  as  devisees  or  legatees, 
hut  are  such  only  by  way  of  substitution  and 
by  force  of  the  provisions  of  above  section 
5971,  take  the  property  or  estate  bequeathed 
to  their  father  subject  to  the  equities  which 
would  have  existed  against  it  tn  his  hands 
had  he  survived  the  testator,  or  whether  they 
take  it  in  their  own  absolute  right,  and  dis- 
charged of  all  such  equities.  There  can  be  no 
doubt,  and  counsel  for  plaintiffs  in  error  con- 
cede, that  if  Justice  L.  H.  Baker,  the  primary 
legatee  named  in  this  will,  were  here  in  per- 
son asking  to  recover  his  legacy,  or  his  dis- 
tributive share  of  bis  father's  estate  under 
said  will,  the  court  would  say  to  him,  "If 
you  would  have  your  legacy,  you  must  pay 
yonr  debt;  If  you  will  not  pay,  you  must  suf- 
fer your  legacy  to  be  applied  in  discharge  of 
It;"  and  such  decree  would  not  only  be  in 
accord  with  Justice  and  sound  reason,  but 
would  be  in  keeping  and  harmony  with  the 
principle  of  equality  which  pervades  our  laws 
of  descent  and  distribution.  Such,  then,  be- 
ing the  standard  by  which  the  rights  of  a 
primary  legatee  thus  situated  must  be  meas- 
ured and  determined,  are  these  plaintiffs  in 
error,  who  are  devisees  or  legatees  only  by 
substitution,  entitled  to  have  or  to  hold  a 
better  or  more  advantageous  position  in  the 
distribution  of  this  estate  than  could  their 
immediate  ancestor,,  the  primary  legatee? 
The  answer  is  to  be  found  in  the  construction 
and  iPt<?rpretation  proper  to  be  given  to 
above  section  5971,  Rev.  St  1892.  What, 
then.  Is  the  true  Interpretation,  meaning,  and 
effect  of  this  statute?  In  the  construction 
and  interpretation  of  statutes  of  this  char- 
acter—remedial statutes— end  as  an  aid  both 
In  determining  the  legislative  Intent  and  the 
meaning  and  effect  proper  to  be  given  to  the 
statute  itself,  it  is  helpful  and  Important  to 
inquire  what  was  the  old  law,  what  the  mis- 
chief which  existed  under  It,  and  what  the 
remedy  intended  to  be  applied  by  the  Legis- 
lature by  the  enactment  of  the  particular 
statute,  the  Interpretation  of  which  is  being 
considered.    Ilefore  the  enactment  of  section 


5971,  under  the  rule  of  the  common  law.  If 
a  legatee  should  die  before  his  testator,  his 
legacy  would  lapse,  and  such  lapsed  legacy 
would  fall  Into  the  residuary  fund,  if  any,  of 
testator's  estate,  and  thus  might  pass  to 
those  who  had  no  natural  or  rightful  claim 
whatever  upon  the  testator's  bounty.  Prior 
to  the  time  of  the  enactment  of  this  section, 
such  was  the  law  of  this  state  that,  if  a  fa- 
ther made  a  will  distributing  his  estate  as  he 
thought  proper  among  his  children,  and  one 
•f  them  should  die  in  the  father's  lifetime, 
leaving  children,  unless  the  testator  was  wise 
enough  and  thoughtful  enough  to  anticipate 
and  provide  in  his  will  for  such  contingency, 
the  children  of  his  deceased  child  would  take 
nothing,  but  the  children  of  the  testator  who 
survived  him  would  take  the  whole  estate. 
To  remedy  this  imperfection,  and  to  relieve 
against  this  harshness  and  injustice  of  the 
common  law,  our  statute  was  passed.  The 
statute,  as  its  title  shows,  was  designed  and 
Intended  to  relieve  against  a  hardship  by  pre- 
venting the  lapsing  of  devises  and  legacies, 
and  its  sole  purpose  and  effect,  as  we  think, 
was  and  is  upon  the  happening  of  the  con- 
tingency therein  mentioned,  to  place  .  the 
grandchildren  of  a  testator  in  their  parent's 
stead,  and  to  give  to  them  the  right  to  take 
what  such  parent  would  have  taken  if  he  had 
survived  the  testator.  But  certainly  we 
think  It  was  not  the  purpose,  and  could  nev- 
er have  been  the  intention,  of  the  Legisla- 
ture, by  the  enactment  of  this  statute  to  se- 
cure to  the  grandchildren  of  the  testator 
greater  rights  and  privileges  than  their  par- 
ent—the primary  legatee— could  have  had; 
nor  may  we  reasonably  assume  that  it  was 
the  Intention  of  the  Legislature  to  give  to 
such  grandchildren  rights  against  other  ben- 
eficiaries  under  the  will  which  the  pei-son  in 
whose  place  they  stand,  and  for  whom  they 
are  substituted,  never  would  himself  have 
been  permitted  to  assert.  Tet  such  result 
must  inevitably  follow  if  the  statute  under 
consideration  is  to  have  the  construction  and 
Interpretation  contended  for  by  the  plaintiffs 
In  error.  The  rule  of  construction  is  elemen- 
tary that  statutes  must  always  be  construed 
so  as  to  give  effect  to  the  Intent  and  object 
of  the  Legislature.  The  statute  now  under 
review,  as  we  have  seen,  was  designed  to  re- 
lieve from  a  hardship,  and  should,  therefore, 
be  so  read  and  interpreted  as  to  cure  the 
mischief  It  was  Intended  to  remedy;  but  its 
meaning  and  effect  must  not  be  enlarged  or 
extended  by  construction  beyond  the  purpose 
of  Its  enactment.  The  plaintiffs  in  error  in 
this  case  are  not  named  In  the  will  of  Jacob 
W.  Baker  as  legatees,  nor  anywhere  desig- 
nated In  said  will  as  beneficiaries,  of  the  tes- 
tator. They  are  mere  "statute  made"  legs 
tees,  who,  by  force  of  the  provisions  of  sec- 
tion S971,  take  the  place  of  their  father,  and 
are  given  what,  but  for  his  death,  would  have 
gone  to  him  as  primary  legatee  under  said 
will;  and  as  such  substituted  legatees  they 
must  bear  the  burdens  and  be  subject  to  the 
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same  equities  tbat  would  bare  existed  against 
him  if  be  had  survived  the  testator.  In  other 
words,  In  the  language  of  the  statute  Itself, 
they  "must  take  In  the  same  manner  as  he 
would  have  done  had  he  survived  the  testa- 
tor." The  circuit  court  In  tills  case  having 
Bo  foimd  and  adjudged.  Its  Judgment  is  af- 
firmed. 

BURKET,  0.  J.,  and  SPBAB,  SHAUOK, 
and  PRICE,  JJ.,  concur. 


(W  Ohio  St.  56) 

STATE  ex  rel.  GREAT  CAMP,  KNIGHTS 
OF  MODERN  MACCABEES,  v.  VORYS. 

(Supreme  Court  of  Ohio.     Oct  13,  1903.) 

FORBION     MUTUAL     BENEFIT     ASSOCIATION— 

RIOHT  TO  DO    BUSINESS— ISSUB 

OP  CERTIFICATE. 

1.  Where  an  association  is  organized  or  incor- 
i>orated  In  another  state,  province,  or  territory, 
under  laws  which  provide  for  such  an  associa- 
tion operating  within  the  description,  in  sub- 
stance, as  set  forth  in  section  3631-11,  Rev.  St., 
and  is  shown  by  certificate  to  be  authorized  to 
do  business  in  that  state,  and  Is  not  now  doing 
business  within  this  state,  such  association  has 
the  right  to  be  admitted  to  do  business  within 
this  state  when  it  shall  have  filed  with  the  su- 
perintendent of  insurance  of  this  state  a  duly 
certified  copy  of  its  charter  and  articles  of  as- 
sociation, a  copy  of  its  constitntion  or  laws  cer- 
tified by  its  secretary  or  corresponding  officer, 
and  an  appointment  of  the  superintendent  of  in- 
surance of  this  state  as  the  person  upon  whom 
process  may  be  served,  as  provided  In  section 
3631-13.  Id.,  and  under  such  circumstances  sec- 
tion 3631-16,  Id.,  is  mandatory  upon  the  su- 
perintendent of  Insurance  to  issue  to  such  asso- 
ciation a  certificate  authorizing  it  to  do  business 
within  the  state  of  Ohio. 

Sbauck,  J.,  dissenting. 

(Syllabus  by  the  Court) 

Action  by  the  state,  on  the  relation  of  the 
Great  Camp,  Knights  of  Modem  Maccabees, 
for  writ  of  mandamus  to  one  Vorys,  superin- 
tendent of  insurance  of  the  state  of  Ohio. 
Writ  granted. 

The  relator  asks  this  court  to  Issue  a  writ 
of  mandamus  commanding  the  defendant  to 
Issue  to  the  relator  a  permit  in  writing  to  do 
business  in  the  state  of  Ohio  as  a  fraternal 
beneficiary  association,  under  the  provlsiona 
of  the  statute  in  such  case  made  and  pro- 
vided. The  relator  alleges  that  it  is  a  fra- 
ternal beneficiary  association  originally  Incor- 
porated In  1881  under  the  laws  of  the  state 
of  Michigan,  and  reincorporated  In  1803  im- 
der  Act  No.  119,  p.  186,  of  the  Public  Acts  of 
1893  of  the  laws  of  tiie  state  of  Michigan. 
It  also  avers  that  it  Is  such  a  fraternal  bene- 
ficiary association  as  Is  declared  and  defined 
and  authorized  to  be  organized  and  to  be  per- 
mitted to  do  business  in  this  state  under  sec- 
tion 3631-11  of  the  Revised  Statutes  of  the 
state  upon  the  relator's  compliance  with  the 
conditions  prescribed  by  the  fraternal  benefi- 
ciary laws  of  this  state.  It  Is  averred  tliat  on 
September  16,  1902,  the  relator  filed  with  the 
defendant,  as  superintendent  of  insurance, 
an  application  for  a  permit  In  writing  to  do 


business  In  this  state,  and  that  the  relat<H' 
filed  with  the  defendant,  accompanying  said 
application,  a  duly  certified  copy  of  the  rela- 
tor's charter  and  articles  of  association,  a 
copy  of  the  relator's  constitntion  and  laws 
duly  certified  to  by  Its  record  keeper  and 
secretary,  an  appointment  of  the  superintend- 
ent of  Insurance  of  this  state  as  the  person 
upon  whom  process  may  be  served,  a  certifi- 
cate from  the  commissioner  of  Insurance  of 
the  state  of  Michigan  that  the  relator  Is  au- 
thorized to  do  business  in  the  state  of  Michi- 
gan, in  which  it  Is  Incorivorated,  and  a  finan- 
cial statement  of  the  business  of  relator  for 
the  year  ending  December  31,  1901;  and  that 
the  defendant,  on  the  i)resentation  of  said 
documents,  and  application,  refused,  and  still 
refuses,  to  Issue  to  the  relator  such  permit 
In  writing. 

The  defendant,  by  his  answer,  in  bis  first 
defense,  admits  that  the  relator  was  reincor- 
porated under  Act  No.  119,  p.  186,  of  the 
Public  Acts  of  1893  of  the  laws  of  the  state 
of  Michigan;  tliat  he  is,  and  was  at  the  time 
mentioned  In  the  petition,  the  duly  appointed, 
qualified,  and  acting  superintendent  of  insur- 
ance of  the  state  of  Ohio;  and  that  on  Sei>- 
tember  16^  190e,  the  relator  filed  with  him  an 
application  for  a  permit  In  writing  to  do  busi- 
ness In  this  state  as  a  fraternal  ben^dary 
association,  a  duly  certified  copy  of  relator'a 
charter  and  articles  of  association,  a  copy  of 
Its  constitution  and  laws  certified  to  by  ita 
record  keeper  and  secretary,  an  appointment 
of  the  superintendent  of  insurance  of  this 
state  as  the  person  upon  whom  process  may 
be  served,  a  certificate  of  the  commissioner 
of  Insurance  of  the  state  of  Michigan  reciting 
that  relator  Is  authorized  to  do  business  in 
the  state  of  Michigan,  a  financial  statement 
of  its  business  for  the  year  ending  December 
31,  1901,  a  copy  of  ita  application  for  mem- 
bership, and  copy  of  benefit  certificate,  and 
that  the  relator  tendered  the  defendant  the 
statutory  fee  of  $25  for  such  permit;  and  al- 
so admits  that  defendant  at  the  time  of  said 
application  refused,  and  stlil  refuses,  to  Issue 
such  permit  to  the  relator,  and  he  denies  all 
the  allegations  of  the  petition  not  herein  ex- 
pressly admitted.  For  a  second  defense  the 
defendant,  in  substance,  sets  out  that  It  ap- 
pears In  the  copy  of  the  articles  of  associa- 
tion so  filed  with  him  on  September  16.  1902, 
that  the  name  of  this  corporation  shall  be 
the  Great  Camp  of  the  Knights  of  the  Mod- 
em Maccabees,  etc.,  setting  out  In  detail  the 
laws  and  rules  and  regulations  of  the  Great 
Camp  of  the  Modem  Maccabees,  and  aver- 
ring tbat  the  provisions  in  the  copy  of  the 
articles  of  incorporation  and  constitution  and 
laws  of  the  relator  so  filed  with  the  defend- 
ant disclose  that  the  relator  is  not  a  fraternal 
beneficiary  association  as  defined  In  section 
3631-11,  Rev.  St,  in  this:  That  It  is  not- a 
corporation,  society,  or  association  formed,  or 
organized,  or  carried  on  for  the  sole  benefit 
of  its  members  and  their  beneficiaries,  and 
that,   while   the   subordinate  tents  have  • 
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lodge  system  with  ritualistic  form  of  'woric, 
the  relator  does  not  have  a  lodge  system  with 
ritualistic  form  of  work,  and  tliat  the  relator 
does  not  have  a  representative  form  of  gov- 
ernment, and  that  the  members  of  camps  In 
Ohio  will  not  liave  representation  equal  to 
tliat  accorded  tents  in  Michigan,  etc.  In  his 
third  defense  the  defendant  avers  that  at  the 
time  of  the  passage  of  the  act  of  April  27, 18i)6 
(92  Ohio  Laws,  p.  SCO),  known  as  the  "Fra 
temal  Beneficiary  Act,"  being  sections  3631- 
11  to  8631-23,  Rev.  St,  there  existed  a  fta- 
temal  beneficiary  association  with  ritualistic 
form  of  work  known  as  the  "Supreme  Tent 
of  the  Knights  of  the  Maccabees  of  the 
World";  that  said  association  for  11  years 
prior  to  the  passage  of  said  act  had  been  do- 
ing business  in  the  state  of  Ohio,  and  lias 
duly  filed  its  annual  reports,  designated  the 
superintendent  of  insurance  as  the  person  up- 
on whom  process  may  be  served;  and  has 
therefore  been  at  all  times,  and  is  now,  dnly 
authorized  by  the  superintendent  of  insur- 
ance of  this  state  to  Continue  its  business  in 
this  state  In  accordance  with  the  provisions 
of  section  SUil-ll;  that  by  the  constitution 
and  laws  of  the  Supreme  Tent  of  the  Knights 
of  the  Maccabees  of  the  World  great  camxw 
are  organized  in  various  states  and  territories 
of  the  United  States  and  provinces  of  Can- 
ada; and  there  is,  and  has  been  for  18  years,  | 
under  the  JnriBdiction  of  said  supreme  tent, 
a  Great  Camp  of  the  Knlglits  of  the  Macca- 
bees for  Ohio,  and  under  this  there  have  been 
subordinate  tents  or  lodges  established  In  the 
state  of  Ohio.  The  defendant  sets  out  In 
detail  the  similarity  in  names,  laws,  rales, 
and  regulations  between  the  said  Supreme 
Tent  of  the  Knights  of  the  Maccabees  of  the 
World  and  the  relator,  and  further  says  that, 
if  the  relator  Is  permitted  to  transact  busi- 
ness In  the  state  of  Ohio,  In  case  an  action 
is  brought  against  It,  and  process  served  on 
the  defendant  by  virtue  of  relator's  appoint- 
ment of  him  as  its  attorney  for  that  purpose, 
it  will  have  the  same  legal  force  and  vi- 
tality as  'if  served  on  the  relator,  and  under 
the  provisions  of  section  3631-15,  Rev.  St., 
the  defendant,  when  served  with  any  process, 
is  required  to  notify  the  association  sued  of 
such  suit  and  forward  copies  to  It,  careful  ac- 
tion being  imposed  by  statute  on  defendant 
in  order  to  guard  the  rights  of  the  association 
similar  to  the  relator,  now  doing  bu^nesa  In 
Ohio,  and  also  of  the  relator.  If  It  be  permit- 
ted to  do  business  in  this  state;  and  that  to 
permit  the  relator  to  do  business  in  this  state 
under  a  name  ahd  title  similar  to  that  of 
another  beneficiary  organization  will  lead  to 
confusion  in  the  defendant's  department  and 
In  the  public  mind  as  to  the  identity  of  the 
person  sued,  and  for  whom  the  defendant  Is 
acting  and  receiving  service,  and  that  for  the 
protection  of  the  defendant  against  liability 
to  error  in  the  transaction  of  his  business  the 
relator  ought  not  to  be  permitted  to  transact 
business  under  a  name  and  title  which  would 
produce  confusion  and  uncertainty.    Where- 


fore be  prays  that  the  petition  and  enipple- 
mental  petltl(m  be  dismissed'  at  costs  of  re- 
lator, the  Great  Camp  of  the  Knights  of  the 
Modem  Maccabees,  and  that  be  may  go 
hence  without  day  and  costs. 

The  relator  demurred  to  the  third  defense 
of  the  answer  for  the  reason  that  the  same 
does  not  contain  allegations  sufficient  to  con- 
stitute a  defense  to  the  petition,  and  for  re- 
ply to  the  second  defense  of  the  answer 
makes  certain  specific  denials.  Upon  mo- 
tion, the  Honorable  E.  B.  Dillon  was  ap- 
pointed master  commissioner  to  take  evi- 
dence and  report  his  findings  of  fact  and 
conclusions  of  law  in  the  case;  and  on  the 
27th  of  April,  1003,  the  said  master  filed  the 
evidence  taken  by  him  and  submitted  by  the 
parties  in  this  court,  together  with  his  re- 
port The  conclusions  of  law  In  said  report 
are  as  follows:  "First.  That  the  relator  is 
a  fraternal  beneficiary  association,  as  the 
same  is  described  and  defined  in  section  1  of 
the  fraternal  beneficiary  act  (92  Ohio  Laws, 
p.  300,  section  3631-11).  Second.  That  the  re- 
lator has  fully  and  completely  complied  with 
the  provisions  of  said  act  (92  Ohio  Laws,  p. 
360,  a  3631-11  to  3631-23).  Third.  That  the 
demurrer  of  plaintiff  to  the  third  defense 
of  the  defendant  be  sustained.  Fourth.  That 
the  superintendent  of  insurance  of  the  state 
of  Ohio  Is  not  vested  with  an  absolute  dis- 
cretion In  the  exercise  of  the  functions  of 
ills  office  with  reference  to  the  admission  or 
rejection  of  foreign  insurance  companies  de- 
siring to  do  business  in  tills  state;  but  on 
the  other  band,  that  where  he  la  in  mani- 
fest error  In  regard  to  the  facts  or  his  con- 
struction of  the  law,  be  may  be  compelled 
by  mandamus  to  act  Fifth.  That  a  peremp- 
tory writ  of  mandamus  issue  against  the  de- 
fendant and  In  favor  of  the  relator,  as 
prayed  for  In  the  petition."  The  relator  filed 
a  motion  to  confirm  the  rep<^  of  the  mas- 
ter and  enter  judgment  as  prayed  for  in  the 
I>etitlon.  The  defendant  filed  exceptions  to 
the  findings  of  fact  and  conclusions  of  law 
of  the  master,  and  moved  to  vacate  and  set 
aside  the  judgment  and  for  judgment  in  his 
behalf. 

J.  B.  Mcllwain  and  Fred  C.  Rector,  for 
relator.  John  M.  Sheets,  Atty.  Gen.,  and  J. 
EI.  Sater,  for  defendant. 

DAVIS,  3.  (after  stating  the  facts).  Sec- 
tion 6  of  the  "Act  regulating  fraternal  bene- 
ficiary societies,  orders,  and  associations," 
passed  April  27,  1S96  (92  Ohio  Laws,  p.  364; 
section  3G31-16,  Rev.  St),  is  mandatory  upon 
the  superintendent  of  insurance  to  issue  to 
any  association  having  the  right  to  do  busi- 
ness within  this  state,  as  provided  by  said 
act,  a  permit  and  certificate  authorizing  such 
association  to  do  business  within  this  state. 
Section  3  of  the  said  act  (section  3631-13, 
Rev.  St)  requires  that  any  association  oper- 
ating within  the  description  as  set  forth  in 
section  1  of  the  act  organized  under  the  laws 
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of  any  other  state,  and  not  doing  business 
within  the  state,  shall  be  admitted  to  do  busi- 
ness within  this  state  when  it  shall  have  filed 
with  the  superintendent  ot  Insurance  a  duly 
certified  copy  of  Its  charter  and  articles  of  as- 
sociation, a  copy  of  its  constitution  or  laws 
certified  by  its  secretary  or  corresponding  of- 
ficer, and  an  appointment  of  the  superintend- 
ent of  insurance  of  this  state  as  the  person 
upon  whom  process  may  be  served  as  pro- 
vided. In  case  the  laws  of  the  state,  etc., 
in  which  such  association  is  organized  shall 
provide  for  such  organization,  it  is  also  re- 
quired that  such  association  shall  be  shown 
by  certificate  to  be  authorized  to  do  busi- 
ness in  the  state,  etc.,  in  which  It  is  incor- 
porated or  organized.  When  all  of  these' re- 
quirements are  met,  the  association  has  "a 
right  to  do  business  within  this  state,  as  pro- 
vided" by  said  act,  and  the  superintendent 
of  insurance  has  no  option  to  refuse  to  issue 
the  permit  and  certificate.  He  Is  not  au- 
thorized under  this  act  to  enter  into  any  in- 
quiry In  regard  to  a  foreign  fraternal  bene- 
ficiary association  applying  to  be  admitted 
to  do  business  within  this  state,  except  "in 
case  the  laws  of  such  state,  province,  or  ter- 
ritory do  not  provide  for  any  formal  author- 
ization to  do  business  on  the  part  of  any  as- 
sociation." It  appears  Jn  the  record  of  this 
case  that  the  relator  is  incorporated  under 
the  laws  of  Michigan,  and  is  authorized  to 
do  business  in  that  state,  and  is  so  doing 
business.  It  also  appears  that  the  statutes  of 
Michigan  define  and  describe  a  fraternal  ben- 
eficiary association  substantially  as  it  la  de- 
fined and  described  in  section  1  of  the  act 
of  the  General  Assembly  of  Ohio  now  under 
consideration  (section  3G31-11,  Rev.  St.),  and 
In  almost  the  same  words.  It  further  ap- 
pears that  along  with  the  application  of  the 
relator  for  admission  to  do  business  within 
the  state  of  Ohio  as  a  fraternal  beneficiary 
association  It  filed  with  the  defendant,  as 
superintendent  of  Insurance,  a  duly  certified 
copy  of  the  relator's  charter  and  articles  of 
association,  a  copy  of  the  relator's  constitu- 
tion and  laws  duly  certified  by  Its  record 
keeper  and  secretary,  an  appointment  of  the 
superintendent  of  insurance  of  this  state  as 
the  person  upon  whom  process  may  be  serv- 
ed, a  certificate  by  the  commissioner  of  in- 
surance of  the  state  of  Michigan  that  the  re- 
lator is  authorized  to  do  business  in  the  state 
of  Michigan,  and  a  financial  statement  of 
the  business  of  the  relator  for  the  year  end- 
ing December  31,  ISOl,  being  the  year  pre- 
ceding the  mailing  of  this  application.  We 
regard  this  as  a  compliance,  In  letter  and 
in  spirit,  with  the  statute,  and  therefore  hold 
that  the  relator  has  the  right  to  do  business 
within  this  state  as  provided  In  said  act,  and 
is  entitled  to  have  the  permit  in  writing 
therefor  according  to  the  provisions  of  sec- 
tion 3631-16,  Rev.  St 

A  number  of  points  have  been  submitted 
and  argued  which  would  be  appropriate  In 
an  action  in  equity  between  rival  corpora- 


tions having  similar  names,  and  some  which 
would  probably  be  better  addressed  to  the 
Legislature;  but  we  do  not  find  the  decision 
of  any  of  these  essential  here. 

We  have  not  overlooked  the  citation  of 
decisions  of  this  court  as  to  the  discretionary 
Itower  of  the  superintendent  of  insurance  in 
certain  cases.  We  do  not  think  that  these 
apply  to  the  case  In  hand  for  the  reasons 
already  stated,  and  for  a  further  reason.  In 
section  1  of  the  act  now  under  consideration 
(section  3G31-11,  Rev.  St.)  it  is  enacted  that 
"such  associations  shall  be  governed  by  this 
act,  and  shall  be  exempt  from  the  provisions 
of  the  Insurance  laws  of  this  state,  and  no 
law  hereafter  passed  shall  apply  to  them 
unless  they  be  expressly  designated  therein." 
So  that  fraternal  beneficiary  associations 
have  a  law  unto  themselves,  and  neither  the 
Insurance  laws  nor  the  construction  thereof 
are  applicable  to  them  unless  expressly  made 

80. 

^ceptlons  to  the  report  of  the  master 
overruled,  report  confirmed,  and  peremptory 
writ  of  mandamus  awarded. 

BURKET.  C.  J.,  and  SPEAR  and  PRICE, 
JJ.,  concur.    SHAUCK,  J.,  dissents. 


(69  Obio  St.  24) 

STATE  NAT.  BANK  v.  ESTERLY. 

(Supreme  Court  of  Ohio.     Oct.  13,  1903.) 

mSOLVENT  DEBTOR— PROPBRTT  IN  HANDS  OF 

RECEIVER— SECURED   CKEDITOR 

—DIVIDENDS. 

1.  Where  the  property  of  an  insolvent  debtor, 
by  order  of  court,  is  placed  in  the  hands  of  a 
receiver  to  l>e  administered  upon  for  the  pay- 
ment of  the  insolvent's  debts,  a  creditor  who 
holds  collaterals  taken  to  secure  his  claim,  and 
upon  which  he  has  realized  before  a  dividend  is 
declared,  is  entitled  to  a  dividend  on  only  so 
much  of  his  debt  as  remains  after  deducting  the 
proceeds  of  the  collaterals;  and  this  gum  may 
be  ascertained  at  the  time  the  dividend  is  de- 
clared, althouKh  the  claim  bad  formerly  been 
proven  and  allowed  for  the  full  amount. 

Sbauck,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Error  to  (Tlrcnlt  Court,  (\>lumblaiia  Coun- 
ty. 

Action  by  the  State  National  Banit  against 
Aaron  Esterly,  receiver  of  J.  Esterly  &  (3o. 
From  the  judgment  and  from  an  order  de- 
nying a  new  trial,  plaintifl  brings  error. 
Affirmed. 

The  plaintlflF  In  error  commenced  an  action 
In  the  court  of  common  pleaa  of  Columbiana 
county  against  the  defendant  In  error,  who 
was  and  is  receiver  of  the  insolvent  firm 
of  J.  Esterly  &  C5o.,  to  compel  the  allowance 
of  dividends  on  certain  notes  owned  by  plain- 
tiff in  error  upon  which  said  Insolvent  firm 
were  liable  as  indorsers.  One  of  said  notes 
is  dated  August  1,  1806,  and  calls  for  the 
payment  of  $5,500  four  months  after  date, 
with  8  per  cent.  Interest  per  annum  after 

f  1.  See  Receivers,  vol.  42,  Cent.  Dig.  |  260. 
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maturity,  and  signed  by  "Columbiana  Pump 
&  M'ch  Co."  The  other  note  is  dated  Octo- 
ber 24,  1896,  and  calls  for  $3,132.70,  paya- 
ble four  months  after  date,  with  8  per  cent 
Interest  after  due  until  paid.  This  note  is 
signed  by  "The  Ohio  Lumber  &  Mining  Co." 
It  was  stipulated  in  each  note  tliat,  if  the 
interest  was  not  paid  when  due,  the  same 
should  be  added  to  the  principal,  and  the 
aggregate  should  draw  Interest  at  same  rate 
until  paid.  When  J.  Esterly  &  Co.  indorsed 
and  transferred  said  notes  to  the  bank,  it 
also  transferred  collaterals  to  secure  their 
indorsements,  from  which  collaterals  the 
bank  realized  such  amounts  that,  if  applied, 
materially  reduce  the  claims  against  ind<H:a- 
ers.  Inasmuch  as  the  answer  of  tbe  receiver 
admits  all  the  facts  alleged  In  the  petition 
except  their  legal  effect,  the  petition  is  here 
copied,  omitting  tbe  caption: 

"The  plaintiff  says  it  is  a  national  bank 
organized  and  doing  business  under  the  laws 
of  the  United  States.  That  the  defendant 
Aaron  Eeterly  Is  receiver  of  J.  Esterly  &  Co., 
having  the  powers  of  such  receivers  In  tbe 
state  of  Ohio. 

"For  its  first  cause  of  action  against  the 
<'.(>rendant  plaintiff  says  that  on  Hay  11, 
1898,  being  tbe  owner  of  claim  against  3. 
Esterly  &  Co.,  based  on  a  promissory  note, 
of  which  a  copy,  with  all  Indorsements 
thereon,  is  hereto  attached,  marked  'Eshibit 
A,'  and  made  a  part  hereof,  it  present- 
ed the  claim  on  said  day.  May  11,  1898,  to 
said  Aaron  Esterly,  as  such  receiver,  for 
allowance  against  the  said  estate  of  which 
he  was  receiver,  and  thereupon  on  said  date 
the  claim  was  allowed  by  indorsement  there- 
on as  follows:  'May  11,  1898.  Allowed  sub- 
ject to  distribution.  Aaron  Esterly,  as  Sur- 
viving Receiver  of  J.  Esterly  &  Co.,  Bank- 
ers.' That  said  J.  Esterly  &  Oo.  were  and 
still  are  liable  on  said  notes  as  Indorsers 
thereon.  Said  note,  bears  date  August  -1, 
1896,  is  due  in  four  months  from  date,  and 
draws  interest  after  maturity  at  eight  per 
cent.  That  at  the  time  of  the  presentation 
of  said  claim  for  allowance  there  was  due 
thereon  to  the  plaintiff  from  J.  Esterly  & 
Co.  and  said  receiver  the  sum  of  $1,187.48. 
That  afterwards,  as  appears  by  indorsement 
on  said  note,  and  on  April  22,  1901,  there 
was  paid  thereon  the  sum  of  $834.73,  being 
realized  from  makers  of  note  and  assignee  of 
makers  of  same.  After  deducting  such  pay- 
ment and  computing  interest  according  to 
law,  there  was  due  on  said  note  June  1,  1901, 
the  sum  of  ten  hundred  eighty-nine  dollars 
and  thirty  cents  ($1,089.^),  which  amount 
still  remains  due  from  the  estate  of  J.  E!s- 
terly  to  the  plaintiff,  and  remains  wholly  un- 
paid. That  afterwards,  and  on  or  about 
May  30,  1901,  the  said  Aaron  Esterly,  re- 
ceiver, Informed  the  plaintiff  that  a  dividend 
of  about  thirty  (30)  per  cent,  was  to  be  made 
by  him  as  receiver  to  the  various  creditors; 
that  he  proposed  to  compute  such  dividend 
upon  the  balance  at  present  owing,  exclusive 


of  interest.  Instead  of  computing  upon  the 
amount  allowed  as  aforesaid.  To  this  meth- 
od of  computation  plaintiff  objected,  and 
thereupon  said  Aaron  Esterly,  through  his 
attorney,  W.  G.  Wells,  notified  the  plaintiff 
that  the  claim  was  wholly  disallowed  and 
rejected,  and  that  the  plaintiff  would  be 
obliged  to  bring  suit  and  have  tbe  question 
settled  in  court  The  plaintiff  says  that  no 
amount  has  been  paid  on  said  claim  by  the 
receiver,  but  all  amounts  paid  thereon  have 
been  realized  from  the  collaterals  held  by 
the  plaintiff  for  the  payment  of  said  note. 
The  plaintiff  further  says  that  the  dividend 
should  be  computed '  on  the  amount  owing 
at  tbe  time  of  the  insolvency  of  said  bank 
and  tbe  appointment  of  the  receiver  there- 
in, viz.,  December  8,  1896,  and  that  at  that 
time  the  entire  principal  was  due  on  said 
note.  If  Interest  is  added  to  other  ckiims 
in  tbe  computation,  then  interest  should  be 
added  to  tbe  claim  of  the  plaintiff  before 
computing  the  dividend.  The  plaintiff  fur- 
ther says  that  the  said  receiver  had  no  right 
to  disallow  the  plaintifTs  claim  because  of 
tbe  dispute  in  tbe  mode  of  computing  tbe 
dividend,  and  his  action  tlierein  was  and  Is 
Illegal  and  void. 

"Second  cause  of  action:  Making  the  al- 
legations herein  preceding  the  first  cause  of 
action  a  part  of  the  second  cause  of  action 
the  same  as  If  herein  repeated,  the  plain- 
tiff says,  for  its  second  cause  of  action 
against  the  defendant:  That  on  February  24, 

1897,  being  the  owner  of  a  promissory  note, 
of  which  a  copy,  with  all  Indorsements  there- 
on, is  hereto  attached,  marked  'Exhibit  B,' 
and  made  a  part  hereof,  tbe  plaintiff  duly 
presented  tbe  same  for  allowance  to  the  de- 
fendant, and  his  then  co-receiver,  Joslah  Rohr- 
baugh,  and  the  same  was  thereupon  duly 
allowed.  In  writing,  as  a  valid  claim  against 
said  estate,  for  the  full  amount  of  said  note, 
to  wit,  three  thousand  one  hundred  thirty- 
two  dollars  and  seventy  cents  (.?3,132.70). 
Said  note  bears  date  October  24,  189C,  Is  due 
four  months  after  date,  and  draws  interest 
after  maturity  at  the  rate  of  eight  per  cent, 
per  annum.  That  said  3.  Esterly  &  Co.  are 
liable  on  said  note  as  Indorsers.  That  said 
note  had  been  properly  presented  and  protest- 
ed for  nonpayment  when  the  same  became 
due.  That  on  said  claim,  after  such  allow- 
ance, the  plaintiff  realized  from  collaterals 
held  for  the  payment  thereof  payments  as 
follows:    July  16,  1897,  $1,579.22;    May  25, 

1898,  $303.08;  July  10, 1899,  $60.60;  April  29, 
1901,  $84.01;  leaving  a  balance  now  due, 
with  Interest  computed  to  June  1,  1901,  of 
$1,676.58.  The  plaintiff  says  that  after  the 
said  allowance  of  said  claim,  and  on  or  about 
May  30,  1901,  the  defendant  desiring  to 
pay  a  dividend  on  claims  against  tbe  estate  of 
J.  Esterly  &  Co..  notified  the  plaintiff  that 
such  dividend  would  be  computed  on  the 
balance  now  owing,  exclusive  of  interest, 
instead  of  on  the  amount  owing  at  the  time 
said  claim  was  allowed;    and  the  plaintiff, 
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having  refused  to  agree  to  accept  the  divi- 
dend ou  that  basis,  the  defendant  then, 
through  his  attorney,  vrbolly  disallowed  the 
claim,  and  notified  the  plaintifT  that  it  would 
have  to  bring  a  suit  to  have  the  question  de- 
termined in  court.  The  plaintiff  saya  that 
no  amount  has  been  paid  on  said  claim  by 
the  receiver,  but  all  amounts  paid  thereon 
have  been  realized  from  the  collaterals  held 
by  the  plaintiff  for  the  payment  of  said  note. 
The  plaintiff  further  says  that  the  dividend 
should  be  computed  on  the  amount  owing 
at  the  time  said  claim  was  allowed,  and,  if 
interest  is  added  to  other  claims  in  the  com- 
putation, then  interest  should  be  added  to 
the  claim  of  the  plaintiff  before  computing 
the  dividend.  The  plaintiff  further  says  that 
the  said  receiver  had  no  right  to  disallow  the 
plaintUTs  claim  because  of  the  dispute  in  the 
modi  of  computing  the  dividend,  and  his  ac- 
tion therein  was  and  is  HIegal  and  void. 
Wherefore  plaintiff  prays  that  the  defendant 
be  ordered  to  treat  its  claims  as  valid  and 
subsisting  claims  under  the  former  allowance 
thereof;  that  he  be  ordered  to  compute  the 
dividends  on  the  amount  owing  at  the  time 
of  the  declaration  of  insolvency  of  said  bank 
and  the  appointment  of  the  receiver  therein, 
to  wit,  December  8,  1896;  and,  if  interest  is 
added  tp  other  claims  before  the  computa- 
tion of  dividends,  then  to  add  interest  to 
plaintiff's  claim;  and  the  plaintiff  prays  toi 
such  further  order  in  the  premises  as  may 
fully  protect  its  rights  in  law  and  equity 
against  the  defendant. 

"J.  A.  Martin  and 
"Brewer,  Cook  &  McQowan, 

"Attorneys  for  Plaintiff." 

The  following  is  the  answer  of  the  re- 
ceiver: 

"Now  comes  Aaron  Esterly,  as  receiver  of 
the  estate  of  J.  Esterly  &  Co.,  and  the  de- 
fendant herein,  and  for  answer  admits  all 
the  allegations  of  fact  In  the  plaintiff's  peti- 
tion, but  denies  that  said  claims  should  be 
allowed  by  the  said  receiver  for  a  greater 
amount  tlian  which  amount  now  remains  vai- 
paid  on  said  notes. 

"W.  G.  Wells, 

"Attorney  for  Defendant" 

The  pleadings  presenting  purely  questions 
of  law,  the  court  of  common  pleas  found 
against  the  plaintiff  bank  as  to  the  basis  up- 
on which  dividends  should  be  computed.  It 
appealed  from  the  judgment  and  order  of 
that  court  to  the  circuit  court,  where  the 
cause  was  heard  and  submitted  on  the  plead- 
ings. The  circuit  court  made  the  following 
findings  and  order:  "This  cause  coming  on 
for  hearing  on  this  day  was  submitted  to  the 
court  on  the  pleadings,  and  the  court,  being 
fully  advised  of  the  issue  raised  by  said 
pleadings  and  the  questions  of  law  Involved, 
do,  upon  the  allegations  made  in  the  answer, 
find  that  all  the  payments  made  upon  the 
two  notes  described  in  the  petition  subse- 
quent to  the  presentation  and  allowance  of 
said  claims  by  the  receiver,  and  subsequent 


to  the  date  of  the  insolvency  of  said  J.  Ester- 
ly &  Co.  and  the  appointment  of  the  receiver 
therein,  to  wit,  December  8,  1896,  should  be 
credited  upon  said  notes,  and  that  the  bal- 
ance due  after  crediting  said  payments  Is  the 
basis  upon  which  the  plaintiff  should  receive 
dividends  pro  rata  with  the  other  general 
creditors  of  said  insolvent  bank;  that  the 
balance  due  upon  said  notes  should  be  al- 
lowed as  a  valid  claim  against  the  estate  of 
J.  Esterly  &  Co.,  and  that  said  balance  is  the 
sum  of  $1,596.09,  and  should  be  allowed  as 
of  the  date  of  May  11,  1898.  Wherefore  the 
court  finds  that  the  balance  due  on  said 
notes  on  May  11,  1898,  to  be  the  sum  of 
$1,596.09;  that  the  same  Is  a  valid  daim 
against  Aaron  Esterly,  receiver  of  J.  Esterly 
&  Co.;  and  it  is  hereby  ordered,  adjudged,  and 
decreed  that  said  claim  be  and  is  hereby  al- 
lowed, that  the  defendant  be  ordered  to  allow 
said  claim,  and  that  said  sum  of  $1,596.09 
be  the  l)asl8  upon  which  dividends  shall  be 
paid  plaintiff  in  common  with  other  general 
creditors,  and  that  said  allowance  be  made 
as  of  the  date  of  May  11,  1898." 

The  court  ordered  the  costs  paid  out  of  the 
funds  in  his  hands  as  receiver.  The  plain- 
tiff in  error  filed  a  motion  for  new  trial, 
which  was  overruled,  and  error  is  prosecuted 
here  to  reverse  the  findings  and  order  as  to 
the  basis  for  computing  the  dividends. 

J.  A.  Martin  and  Brewer,  Cook  &  Mc- 
Gowan,  for  plaintiff  in  error.  W.  Q.  Wells, 
for  defendant  in  error. 

PRICE,  3.  (after  stating  the  facts).  We 
learn  from  the  averments  of  the  petition  filed 
In  the  lower  court  by  plaintiff  in  error  that 
at  some  date  prior  to  the  appointment  of  a 
receiver  for  the  firm  of  J.  Esterly  &  Co.  It 
had  become  liable  to  the  plaintiff  bank  as 
indorsers  upon  two  promissory  notes  mention- 
ed in  the  foregoing  statement  of  this  case, 
and  that  the  liability  of  the  firm  had  become 
fixed  when  the  notes  were  properly  presented 
to  the  makers  thereof  and  protested  for  non- 
payment It  also  appears  that  to  secure  the 
bank  in  accepting  the  notes  bearing  such  in- 
dorsements, J.  Esterly  &  Co.,  at  the  time  of 
their  transfer,  delivered  to  it  certain  valuable 
collaterals  as  security  for  their  contracts  of 
Indorsement,  and  from  which  collaterals,  aft- 
er the  receiver  was  appointed,  the  bank  real- 
ized from  time  to  time  in  substantial  sums, 
wlilcli.  If  applied  as  credits  on  the  obligations 
of  indorsement  when  collected,  would  mate- 
rially reduce  the  obligations  before  the  re- 
ceiver was  ready  to  pay  a  dividend.  The  re- 
ceiver was  appointed  on  the  8th  day  of  De- 
cember, 1896,  about  the  time  the  larger  of 
the  two  notes  became  due.  On  or  about  the 
11th  day  of  May,  1898,  the  bank  presented 
its  claims  to  receiver  for  allowance,  and  they 
were  allowed  "subject  to  distribution."  The 
amounts  which  the  bank  realized  on  the  col- 
laterals were  collected  at  different  times  after 
the  ai>i)ointnient  of  the  receiver.    On  or  about 
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the  80th  of  May,  1001,  fibe  receiver  notified 
the  hank  that  he  was  ready  to  make  a  divi- 
dend to  the  various  creditors,  and  that  he 
would  compute  such  dividend  upon  the  bal- 
ance then  owing,  exclnsive  of  interest,  and 
not  upon  the  full  amount  of  the  Indorsements 
of  the  insolvent  firm.  On  refusal  to  accept 
a  dividend  on  the  proposed  basis,  the  bank 
brought  Its  action  In  the  court  below  to  have 
Its  rights  determined.  It  failed  in  Its  con- 
tention in  the  lower  courts,  and  its  counsel 
thus  formulates  the  inquiry  In  this  court: 
"Shall  dividends  he  computed  (1)  upon  the 
amount  due  at  the  date  of  the  appointment 
of  receiver,  or  (2)  upon  the  amount  due  at  the 
time  the  claim  Is  presented  and  allowed,  or 
(3)  upon  the  balance  unpaid  at  the  time  of 
settlement?" 

This  case  has  been  considered  with  two 
others  involving  similar  questions,  wbicb 
cases  will  be  stated  at  the  close  of  this  opin- 
ion. Learned  counsel  representing  the  par- 
ties In  each  case  have  been  heard  orally,  and 
they  have  submitted  briefs  containing  ctCreful 
discussions  of  the  points  involved,  wherein 
are  cited  a  long  array  of  cases  adjudicated  in 
the  Kngllsh  and  American  courts,  the  latter 
embracing  both  state  and  federal.  Numerous 
text-writers  have  been  drawn  upon  by  each 
side  of  the  controversy,  until  we  are  constrain- 
ed to  agree  with  counsel  that  the  authorities 
are  about  equally  divided,  both  as  to  nimibers 
and  their  apparent  weight  Thek  reconcilia- 
tion is  impossible,  and  a  careful  review  of 
them  here  would  be  fruitless  labor.  Counsel 
for  plaintiff  in  error  in  this  case,  and  to  some 
extent  counsel  in  the  other  cases  herewith  de- 
cided (Buckingham  v.  Loan  Ass'n,  68  N.  E. 
1126),  argue  their  causes  as  if  the  dispute  arose 
in  the  settlement  of  an  estate  under  a  deed  of 
assignment  for  the  benefit  of  creditors,  and 
lay  down  the  proposition  to  govern  this  case 
that:  "By  the  deed  of  assignment  the  equi- 
table ownership  of  all  the  assigned  property 
passed  to  the  creditors.  They  became  Joint 
proprietors,  and  each  creditor  owned  such  a 
proportion  or  part  of  the  whole  as  the  debt 
due  him  was  of  the  aggregate  of  the  debts. 
The  extent  of  this  Interest  was  fixed  by  the 
deed  of  trust  •  •  •"  This  proposition  is 
found  In  many  of  the  authorities  cited  in  be- 
half of  the  bank,  and,  indeed,  it  seems  to  be 
the  favorite  reason  for  the  holdings  made. 
Notably  this  Is  true  In  Miller's  Appeal,  35 
Pa.  481,  Merrill  v.  Bank,  173  V.  S.  131,  10 
Sup.  Ct  360.  43  I*  Ed.  040,  and  Bank  ▼. 
Armstrong,  50  Fed.  372,  8  C.  C.  A.  155,  28 
L.  R.  A.  231,  cited  for  plaintiff  In  error.  If, 
for  any  reason,  we  are  required  to  conslda 
this  and  its  kindred  cases  under  the  law  gov- 
erning the  mode  of  administering  estates  un- 
der our  assignment  laws— which  we  do  not 
concede— we  are  of  opinion  the  proposition  la 
entirely  too  broad,  and  Is  subject  to  Impor- 
tant limitations.  In  cases  of  assignment  un- 
der our  Insolvent  laws  the  legal  title  of  the 
property  of  the  assignor  passes  to  the  as- 
signee^ In  trust  for  the  benefit  of  not  some. 


but  all,  creditors  of  the  assignor.  The  unse- 
cured creditor  is  as  fully  represented  by  that 
title  as  Is  he  who  holds  collateral  security  for 
his  claims,  and,  if  he  becomes  the  equitable 
owner  of  such  "a  propoi-tional  part  of  the 
whole  as  the  debt  due  him  is  of  the  aggre- 
gate of  the  debts,"  his  equitable  title  is  not 
weakened  nor  his  equitable  Joint  share  de- 
creased by  the  fact  that  another  creditor  has 
security  for  all  or  part  of  his  claim.  But  to 
allow  a  dividend  to  the  secured  creditor  on 
the  basis  of  his  entire  claim  unreduced  by 
collected  collaterals  would  diminish  the  share 
of  the  general  or  imsecured  creditor  in  the 
estate  of  the  insolvent  debtor.  In  other 
words,  to  pay  a  dividend  on  more  than  ta 
actually  due  oi)  a  secured  claim  will  unjustly 
reduce  the  general  fund  in  which  the  unse- 
cured creditor  la  entitled  to  share. 

But  we  do  not  think  the  interest  or  title  of 
creditors  in  the  assigned  property  Is  the  de- 
termining factor,  If  even  they  have  an  equi- 
table ownership.  The  deed  of  assignment 
under  our  statute,  must  be  general,  and  inure 
to  the  benefit  of  all  creditors,  and  their  rights 
are  to  be  worked  out  through  the  assignee 
as  they  appear  from  time  to  time  during  the 
administration  of  the  trust  In  such  case  the 
creditors  are  not  purchasers  of  the  estate  in 
proportion  to  their  claims,  for  Investigation 
and  proper  defense  against  the  claims  of  one 
or  more,  may  modify  or  extinguish  their  in- 
terest in  the  estate,  so  that  whatever  title, 
equitable  or  otherwise,  a  creditor  may  have 
in  the  assigned  property,  It  Is  at  best  but 
contingent  and  subject  to  adjudication  with 
other  demands  held  against  the  debtor.  As 
said  by  Owen,  O.  J.,  in  Mannix,  Assignee, 
T.  PurceU  et  aL,  46  Ohio  St  136,  10  N.  E. 
584.  2  L.  B.  A.  763,  15  Am.  St  Rep.  562 
"No  higher  or  better  right  or  title  to  any  of 
this  property  passed  to  the  assignee  than  the 
assignor  held.  His  creditors  acquired  no 
new  rights  or  remedies  in  or  against  It  by 
force  of  the  assignment  The  assignee  sim- 
ply represents  them  and  their  rights,  which 
he  has  undertaken  to  enforce  by  the  plain 
processes  appointed  by  statute.  They  do  not 
in  any  sense,  stand  to  the  assigned  property 
in  the  relation  of  purchasers.  The  benefi- 
ciaries of  the  property  which  the  assignee  la 
now  seeking  to  subject  to  the  payment  of 
the  assignor's  debts  are  free  to  assert  against 
the  latter  every  right  and  claim  which,  be- 
fore the  assignment  they  could  have'  assert- 
ed against  the  assignor."  The  equitable  own- 
ership of  a  creditor  in  the  assigned  property. 
If  any  there  be,  is  contingent  merely,  because 
its  force  and  validity  depend  upon  the  subse- 
quent events.  Such  creditor  must  present  his 
claim  to  the  assignee  for  allowance  within 
a  certain  time.  If  rejected,  be  most  sae 
within  a  specified  time.  Default  in  either 
loses  his  right  to  share  in  the  estate,  unless 
saved  by  other  provisions  of  our  tew.  If  he 
presents  his  claim  before  It  is  allowed,  or  any 
payments  made  thereon,  "he  must  make  and 
file  an  affidavit  setting  forth  that  the  sAld 
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•laim  la  Jtist  and  lawful,  and  tbe  considera- 
tion thereof,  and  what.  If  any,  set-otTs  or 
counterclaims  exist  thereto;  what  collateral 
or  personal  security,  If  any,  the  claimant 
holds  for  the  same,  or  that  he  has  no  security 
whatever;  and  the  assignee  or  trustee  or  any 
creditor  shall  have  the  right  to  examine  the 
claimant  under  oath  touching  any  such  col- 
lateral or  other  security,  or  any  other  matter 
relating  to  said  claim,  within  such  time  and 
under  such  regulations  as  shall  be  prescribed 
by  the  probate  Judge."  See  section  6354, 
ReT.  St  1882.  The  making  and  filing  of  this 
affidavit  is  not  optional  with  the  creditor,  but 
It  is  essential  to  the  proper  allowance  of  his 
claim,  and  it  proceeds  upon  the  evident  pol- 
icy of  the  law  that  the  affidavit  will  truth- 
fully disclose  both  the  nature  of  the  claim 
and  Its  condition  with  reference  not  only  to 
payments  made,  but  as  to  what  admitted 
set-otTs  or  counterclaims  exist  whereby  the 
creditor's  demand  may  be  In  part  or  wholly 
satisfied.  This  procedure  is  against  the  the- 
ory that  by  assignment  a  creditor  acquires 
a  definite  equitable  ownership  In  the  assign- 
ed property  that  shall  measure  his  rights  to 
dividends  in  the  further  administration  of  the 
estate.  It  further  atsues  that  Its  purpose  is 
to  give  the  assignee,  and  the  probate  court 
on  the  report  of  the  assignee,  full  knowledge 
of  the  condition  of  each  claim,  in  order  that 
rights  of  the  general  as  well  as  the  secured 
creditors  may  be  determined.  If  valid  off- 
sets then  exist,  if  good  collaterals  are  held 
from  which  collections  are  being  made,  they 
are  to  be  so  applied  that  the  general  cred- 
itors may  receive  their  equitable  portion  of 
the  estate.  And  we  think  that  this  Informa- 
tion as  to  the  condition  of  tbe  claims  Is  to  be 
furnished  so  that  a  dividend  may  be  made 
on  equitable  principles,  because  whatever 
amount  a  secured  creditor  receives  beyond 
what  Is  actually  due  him  after  application  of 
money  realized  from  collaterals,  or  after  al- 
lowance of  admitted  offsets,  must  be  taken 
from  the  general  fund,  and  therefore  from 
the  general  creditor.  Therefore  It  seems  to 
ns  that  we  should  hold  and  answer  the  third 
Inquiry  of  counsel  by  saying  that  the  divi- 
dend should  be  computed  "upon  the  balance 
unpaid  at  the  time  of  tbe  settlement"  The 
result  to  be  thus  reached  Is  the  result  that 
would  be  reached  In  an  action  at  law  be- 
tween the  creditor  and  the  debtor,  because 
the  latter  could  have  the  court  or  Jury  fix  the 
true  amount  be  owes  the  creditor  after  de- 
ducting valid  set-offs  and  counterclaims,  and 
the  balance  would  be  the  real  debt  We  do 
not  now  see  why  the  standing  In  the  pro- 
bate court  In  an  assignment  case  should  be 
better  than  In  the  action  at  law,  because  the 
rights  of  the  creditors  In  reference  to  ^ch 
claims  as  are  here  Involved  can  be  fully 
worked  out  in  administration  of  the  assigned 
estate.  When  the  estate  Is  ready  to  warrant 
a  dividend,  and  it  Is  known  from  the  proof 
of  dalm  that  set-offs  or  collaterals  existed 
When  tbe  claim  was  allowed,  tbe  amount  of 


the  admitted  set-otF,  or  what  has  been  paid 
from  the  collaterals,  should  be  deducted,  and 
the  balance  due  is  tbe  true  basis  for  a  divi- 
dend. 

We  have  devoted  time  to  this  extent  In 
discussing  the  rule  In  assignment  cases  be- 
cause Its  discussion  pervades  so  largely  tbe 
briefs  of  counsel,  wherein  they  liken  the 
cases  at  bar  to  assignment  cases.  But  the 
analogy  is  not  complete.  In  the  cases  un- 
der review  receivers  were  appointed,  and  It 
is  not  open  to  debate  that  title  to  the  debt- 
or's property  does  not  vest  in  the  receiver, 
but  remains  In  the  debtor,  subject  to  tbe 
possession  and  control  of  such  receive,  until 
he  sells  tbe  same  nnder  the  direction  of  the 
court,  when  the  title  passes  to  the  purchaser. 
Creditors  who  bad  no  Hen  or  title  prior  to 
the  api)olntment  of  tbe  receiver  gained  nei- 
ther In  any  sense  nor  degree  through  the  re- 
ceivership. Hence  it  Is  that  property  In  the 
hands  of  a  receiver  Is  considered  as  in  the 
comt,  and  under  its  control,  to  be  adminis- 
tered so  as  best  to  subserve  the  ends  of  eq- 
uity; and  when  the  debtor's  estate  becomes 
assets  in  his  hands  the  general  creditors  ac- 
quire rights  which  the  court  will  protect  by 
placing  all  the  creditors  on  an  equality  as 
far  as  possible.  This  la  the  rule  stated  In 
Bank  v.  Bank,  S  N.  J.«  Eq.  266,  and  many 
other  cases.  Therefore  the  argument  of  ai 
equitable  ownership  by  the  creditor  in  assign- 
ed property  can  have  no  application  whatever 
here.  But  If  we  are  right  in  ovr  views  as 
to  the  rigbts  of  creditors  in  assigned  prop- 
erty. It  seems  quite  clear  that  the  same  rule 
should  be  enforced  in  settlements  of  estates 
placed  In  the  bands  of  a  receiver.  All  sums 
realized  on  the  collaterals  In  this  case  were 
collected  after  the  appointment  of  the  re- 
ceiver. Part  was  collected  by  the  bank  be- 
fore, and  the  remainder  after,  the  proving 
and  allowance  of  Its  claims;  but  whether  be- 
fore or  after  allowance  we  think  is  immate- 
rial. When  the  debtor's  property  has  been . 
reduced  to  money,  and  under  the  direction  of 
the  court  the  receiver  Is  ready  to  make  a 
dividend,  there  is  nothing  Inequitable  In  cred- 
iting these  amounts  as  payments  pro  tanto. 
The  law  would  compel  such  an  application  If 
It  was  resisted,  because  the  amount  due  the 
creditor  Is  his  claim  less  what  has  been  paid 
for  Its  liquidation,  either  directly  or  Indirect- 
ly. When  this  Is  done,  and  not  until  then, 
do  the  secured  and  unsecured  creditors  stand 
on  an  equal  footing.  When  that  is  done  the 
secured  creditor  has  received  the  benefit  of 
his  security,  and  Is  ready  to  claim  a  share  In 
the  general  estate  with  the  general  creditors; 
otherwise,  as  before  stated,  the  secured  cred- 
itor would  hold  the  avails  of  his  securities 
actually  reducing  his  demand,  and  would  al- 
so take  from  the  general  estate  a  portion 
which  belongs  to  the  unsecured  creditors. 
This  latter  would  be  Inequitable,  while  the 
former  rule  would  do  even  and  exact  Justice 
between  all  parties.  To  elaborate  this  doc- 
trine, or  quote  from  cases  In  which  tt  Is 
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•ound,  Is  not  necessary.  We  tbink  the  prin- 
ciple Is  right,  and  approve  It  as  has  been 
done  In  a  long  line  of  cases,  and  by  the  best 
of  modem  text-writers.  We  therefore  hold 
the  circuit  court  did  not  err  In  its  Judgment, 
and  the  same  Is  affirmed. 
Judgment  affirmed. 

BUKKBT,  C  J.,  and  SPEAR  and  DAVIS, 
JJ.,  concur.    SHAUCK,  3.,  dissents. 


(176  N.  T.  308) 

CITY  OF  BUFFALO  t.  DELAWARE,  L.  & 
W.  R.  CO. 

(Court  of  Appeals  of  New  York.     Oct  80, 
1003.) 

APPEAlr-AFFIBMANCSS  IN  PART. 

I.  Under  Code  Oiv.  Proc.  §  1317,  giring  the 
Supreme  Court  power  to  reverse  or  afilrm  whol- 
ly or  partly  where  a  judgment  consists  of  dis- 
tinct parts  so  separate  and  independent  in 
form  and  nature  as  to  be  easily  severed,  and 
each  is  in  fact  a  distinct  adjudication,  the  Su- 
preme Court  may  on  appeal  affirm  the  adjudica- 
tion not  aSected  by  an  error,  and  reverse  the 
adjudication  affected  by  error,  and  grant  a  new 
trial  as  to  that  portion  of  the  issues  only. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  the  city  of  Buffalo  against  the 
Delaware,  Lackawanna  &  Western  Railroad 
Company.  From  an  order  of  the  Appellate 
Division  (81  N.  Y.  Supp.  1120)  denying  a  mo- 
tion to  amend  a  Judgment  of  that  court  on 
appeal,  plaintiff  appeals  by  permission.  Af- 
firmed. 

Charles  L.  Feldman,  Corp.  Counsel  (Ed- 
ward L.  Jung,  of  counsel),  for  appellant. 
John  G.  Milbum,  for  respondent 

VANN,  J.  This  action  was  brought  to 
procure  a  decree  that  a  strip  of  land  front- 
ing on  Buffalo  river  In  the  city  of  Buffalo, 
situated  partly  on  the  east  and  partly  on  the 
west  side  of  Main  street,  is  a  public  street, 
and  to  require  the  defendant  to  remove  cer- 
tain obstructions  therefrom.  The  action  was 
in  equity,  and,  while  but  one  decree  was 
entered,  it  consisted  of  two  adjudications 
resting  on  separate  findings  settling  differ- 
ent issues,  each  rehitlng  to  a  distinct  piece 
of  real  estate,  and  supported  by  evidence 
peculiar  thereto.  The  first  adjudication  was 
that  the  parcel  of  land  on  the  east  side  of 
Main  street  is  a  public  street  of  the  city  of 
Buffalo,  and  the  defendant  was  required  to 
remove  all  obstructions  that  It  had  placed 
thereon.  The  second  adjudication  was  that 
the  parcel  of  land  on  the  west  side  of  Main 
street  ia  not  a  public  street  of  said  city, 
but  is  the  property  of  the  defendant,  and  the 
complaint  was  dismissed  as  to  that  parcel. 
The  defendant  appealed  from  the  first  and 
the  plaintiff  from  the  second  adjudication  to 
the  Appellate  Division,  which  affirmed  as  to 

I I.  See  Appeal  ana  Srror,  vol.  S,  Cent  Dig.  11 
«65,  «68,  4661. 


the  latter  but  reversed  as  to  the  former, 
and  ordered  a  new  trial  both  on  the  law  find 
the  facts  as  to  that  branch  of  the  controversy 
only.  An  application  was  thereupon  made 
by  the  plaintiff  requesting  the  Appelhite  Di- 
vision to  so  modify  its  order  as  to  grant  "a 
new  trial  of  the  whole  action,"  and  from  the 
order  denying  said  motion  this  appeal  was 
taken,  the  foIIoAvIng  question  having  been 
certified  to  us  for  decision:  "Considering 
that  the  river  frontage  west  of  Main  street 
Involved  different  Issues  from  the  river  front- 
age east  of  Main  street,  and  that  there  was 
a  separate  adjudication  in  one  and  the  same 
Judgment  by  the  trial  court  as  to  each  local- 
ity, from  each  of  which  a  separate  appeal  was 
taken,  and  the  Appellate  Division  having,  on 
the  appeal  of  the  plaintiff  from  the  adjudica- 
tion us  to  the  river  front  west  of  Main  street, 
affirmed  the  Judgment  of  the  lower  court, 
and  having,  on  the  appeal  of  the  defendant 
from  the  adjudication  as  to  the  river  front 
east  of  Main  street,  reversed  the  Judgment 
of  the  lower  court  upon  the  law  and  the 
facts  and  granted  a  new  trial,  had  the  court 
power  to  make  the  order  or  Judgment  It  did 
make  In  conformity  with  its  actual  deter- 
mination of  the  separate  appeals?" 

The  plaintiff  claims  that  the  Appellate  Di- 
vision had  no  power  to  grant  a  new  trial  as 
to  part  of  the  Issues  only,  and  that  it  was 
Its  duty  to  so  modify  its  order  as  to  grant  a 
new  trial  as  to  all  the  Issues.  The  defendant 
claims  that  In  an  action  in  equity  affecting 
separate  parcels  of  land,  where  by  distinct 
adjudications  In  the  same  decree  the  plain- 
tiff succeeds  as  to  one  parcel  and  the  defend- 
ant as  to  the  other,  and  cross-appeals  are 
taken,  the  Appellate  Division  has  power  to 
affirm  as  to  the  one  and  reverse  as  to  the 
other,  and  to  grant  a  new  trial  as  to  such 
issues  only  as  are  affected  by  the  reversal. 
When  a  Judgment  consists  of  a  single  ad- 
judication, such  as  the  recovery  of  a  gross 
sum  of  money,  even  if  it  is  founded  upon 
several  causes  of  action,  the  rule  has  long 
prevailed  that  the  appellate  branch  of  the 
Supreme  Court  cannot  affirm  as  to  a  part 
and  reverse  with  a  new  trial  as  to  the  re- 
mainder only,  but  the  reversal  must  include 
the  entire  Judgment,  and  the  new  trial  ex- 
tend to  all  the  Issues.  Altman  v.  Hotelier, 
152  N.  Y.  498,  46  N.  E.  961,  and  cases  therein  ■ 
cited;  Van  Bokkelln  v.  Ingersoll,  5  Wend. 
31!S  340.  As  Judgments  in  actions  at  law 
are  usually  for  a  gross  sum  of  money,  or 
for  the  possession  of  a  single  piece  of  prop- 
erty, the  rule  has  frequently  been  stated  as 
if  It  applied  only  to  actions  on  the  law  8ld<» 
of  the  court,  with  entire  accuracy  as  to  thf' 
cases  to  which  the  rule  'was  applied,  but 
without  strict  accuracy  as  to  .the  small  num- 
ber of  actions  at  law  in  which  distinct  and 
separate  adjudications  are  made.  In  other 
words,  the  exception  to  the  general  rule  has 
not  usually  been  mentioned  In  the  decision 
of  those  cases  to  which  It  did  not  api>ly. 
Where  a  Judgment  consists  of  distinct  parts. 
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80  separate  and  Independent  in  form  and  na- 
ture as  to  be  easily  severed,  and  each  is  In 
fact  a  distinct  adjudication,  the  Supreme 
Court  may  upon  appeal  affirm  the  adjudica- 
tion not  affected  by  error,  and  reverse  the 
adjudication  which  is  affected  by  en-or,  and 
grant  a  new  trial  as  to  that  portion  of  the 
issues  only.  This  rule  has  frequently  been 
stated  as  If  it  were  confined'  to  actions  in 
equity,  to  which,  Indeed,  it  mainly  applies, 
l)ecause  there  are  but  few  Judgments  except 
those  rendered  by  courts  of  equity  which 
consist  of  distinct  and  independent  adjudi- 
cations. We  think  the  rule  to  be  applied 
depends  upon  the  form  and  nature  of  the 
Judgment  rendered,  rather  than  upon  the 
forum  of  the  action,  and  the  statute  regu- 
lating appeals,  which  simply  codifies  the 
practice  as  It  had  long  prevailed,  as  well  as 
promptness  in  the  administration  of  Justice, 
Invite  this  construction.  Code  CSv.  Proc.  } 
1317.  Power  to  "reverse  or  affirm,  wholly 
or  partly,"  Implies  that  part  may  be  affirmed 
and  part  reversed,  because  the  part  not  re- 
versed must  be  affirmed.  Thus,  if  In  an  ac- 
tion of  ejectment  for  separate  parcels  of 
land,  each  depending  upon  an  Independent 
chain  of  title,  there  is  a  verdict  for  the  plain- 
tiff as  to  one  and  for  the  defendant  as  to 
the  other,  and  each  party  appeals  from  the 
separate  adjudication  against  himself,  we  see 
no  reason  why  it  is  not  within  the  power  of 
the  court  to  affirm  as  to  one  and  reverse  as 
to  the  other.  So,  when  a  special  verdict  by 
a  jury,  or  separate  findings  by  the  court  or 
referee  settle  the  facts  as  to  Independent 
causes  of  action  and  distinct  adjudications 
follow  In  the  same  Judgment,  a  retrial  of  all 
the  Issues  Is  not  required  on  account  of  an 
error  affecting  one  adjudication  only,  A. 
claim  in  the  complaint  properly  sustained, 
and  a  counterclaim  in  the  answer  improper- 
ly defeated,  may  also  be  an  illustration  of 
the  right  to  sever  In  judgment  on  appeal. 
Why  should  a  cause  of  action,  determined 
without  error,  be  tried  over  again  because 
another  cause  of  action,  Joined  with  it  In  the 
complaint,  but  severed  from  It  in  the  Judg- 
ment, requires  a  retrial?  Why  should  time 
and  money  be  expended  upon  a  trial  which  is 
unnecessary?  If  the  Judgment  is  entire, 
even  if  it  might  have  been  otherwise.  It  can- 
not be  so  severed  on  the  decision  of  an  ap- 
peal as  to  grant  a  new  trial  of  part  of  the 
issues  only  without  confusion  and  danger. 
If,  on  the  other  hand,  it  is  comprised  of  dis- 
tinct and  independent  adjudications,  we  think 
the  Appellate  Division  has  the  power  to  sus- 
tain the  adjudication  which  correctly  disposes 
of  the  Issues  to  which  It  Is  confined,  and  al- 
low It  to  stand,  while  as  to  the  Issues  which 
relate  wholly  to  a  separate  adjudication.  In- 
fected with  error,  a  new  trial  is  granted. 
Inconsistent  Judgments  cannot  arise  from 
such  a  course,  because  the  determination  of 
the  one  controversy  does  not  involve  the  oth- 
er. We  also  think  that,  while  the  Appellate 
Division  has  this  power,  it  is  not  obliged  to 


exercise  It,  but  the  subject  rests  in  its  sound 
discretion  to  sever  the  issues  or  not,  and  to 
award  a  new  trial  as  to  all  or  a  part  only, 
accordingly.  Van  Bokkelln  v.  Ingersoll,  5 
Wend.  316,  340;  Smith  v.  Jansen,  8  Johns. 
Ill,  116;  Bradshaw  v.  Callaghan,  Id.  558, 
566;  Altman  v.  Hofeller,  supra;  Wilson  v. 
Mechanical  Orgulnette  Co.,  170  N.  Y.  542, 
552,  63  N.  E.  550;  Gray  v.  Manhattan  RaU- 
way  Co.,  128  N.  Y.  499,  509,  28  N.  B.  498; 
Story  V.  N.  Y.  &  H.  B.  R.  Co.,  6  N.  Y.  85, 
89,  91;  Frederick  ▼,  Lookup,  4  Burr.  2118, 
2022.  The  subject  was  so  thoroughly  consid- 
ered In  the  recent  case  of  Altman  v.  Hofeller 
that  further  discussion  Is  unnecessary. 

The  application  of  the  rule  to  the  case  In 
hand  requhres  us  to  affirm  the  order  appeal- 
ed from,  with  costs,  and  to  answer  the  ques^ 
tlon  certified  in  the  aflbrmatlTe.- 

O'BRIEN,  BARTLETT,  MARTIN,  CUL- 
LEN,  and  WERNER,  JJ.,  concur.  PARK- 
£!R,  0.  J.,  absent 

Order  afbmed. 


(176  N.  Y.  297) 

C/KEME'VE  T.  cm  OF  NBW  YOBS. 

(Court  of  Appeals  of  New  York.    Oct  30, 
1903.) 

MUNICIPAL    C0KP0RATI0N3— INTEREST    ON 
CLAIMS. 

1.  Where  plaintiff  recovered  Judgment  against 
a  city  (or  various  sums  due  for  paving  certain 
streets,  interest  cao  be  awarded  only  from  the 
time  payment  was  demanded  on  the  separate 
claims,  and  not  from  the  maturity  thereof. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  John  G.  O'Keeffe,  as  receiver  of 
the  Matt  Taylor  Paving  Company,  against 
the  city  of  New  York.  From  a  Judgment  of 
the  Appellate  Division  (83  N.  Y.  Supp.  1112) 
affirming  a  Judgment  for  plaintiff  and  an  or- 
der reducing  the  verdict  plaintiff  appeals. 
Affirmed. 

William  A.  Barber  and  Henry  D.  Hotch- 
klss,  for  appellant,  George  L.  Rives,  Corp. 
Counsel  (Theodore  Connoly  and  Chase  Mel- 
len,  of  counsel),  for  respondent 

PER  CURIAM.  The  only  question  brought 
up  for  review  Is  as  to  the  time  that  interest 
should  be  allowed  upon  the  plaintiff's  claim. 
It  would  be  exceedingly  difficult  for  the 
comptroller  of  a  large  city  to  look  up  claim- 
ants or  their  heirs  or  assigns  and  tender  pay- 
ment as  their  claims  matured  and  became 
due.  If  interest  at  6  per  cent,  is  chargeable 
from  the  date  of  the  maturity  of  clatms. 
many  persons  might  refrain  from  presenting 
them  during  the  period  permitted  by  the  stat- 
ute of  Ihnitatlons.  The  allowing  of  interest 
from  such  maturity  would  afford  a  safe  and 
profitable  Investment,  which  might  become 

«  1.  See  Municipal  Corporatloni,  vol.  W,  Cant.  DIs. 
a  909,  2171. 
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very  attractive  to  many,  and  Induce  them  to 
buy  up  claima  for  the  purpose  of  holding; 
tbem  for  the  Interest  This  would  Impose  a 
burden  upon  the  city  that  it  ought  not  to 
bear.  The  better  and  more  Just  way  is  to 
follow  the  rule  laid  down  In  Taylor  v.  Mayor, 
etc.,  of  N.  Y.,  67  N.  y.  87,  84,  and  Sweeny  t. 
City  of  New  Tork,  ITS  N.  T.  414,  66  N.  D. 
101,  and  award  interest  on  claims  only  after 
the  demand  of  payment  has  been  made. 

The  judgment  app(<aled  from  should  be  at* 
Armed,  with  costs. 

PABKER,  O.  J.,  and  GRAY,  HAI6HT, 
MARTIN,  VANN,  CULLEN,  and  WESNEft, 
33.,  concur. 

Judgment  affirmed. 


(161  Ind.  tSS) 

BALTIMORE  ft  O.  S.  W,  R.  CO.  t.  HAR- 
MON. 

(Supreme  Court  of  Indiana.    Oct  29,  1903.) 

MA3TBR  AND  SERVANT— FAILURE!  TO  PAT— AC- 
TION—PENALTY— ATTORNEY'S 
FEES— APPEAL. 

1.  Bums'  Rev.  St.  1901,  S  7056  (Homer's 
Rev.  St  1897,  i  5206a).  provides  that  every  coiv 
poration  shall,  in  the  absence  of  a  wntten  con- 
tract he  required  to  make  full  settlement  with 
Its  employes  engaged  is  manual'  or  mechanical 
labor  once  in'  every  calendar  month.  Section 
7057  (section  5206b)  declares  that  if  any  com- 
pany shaU  neglect  to  make  such  payment  for 
SO  days  after  demand,  it  shall  be  liable  to  a 
payment  of  $1  for  each  succeeding  day,  together 
with  reasonable  attorney's  fees.  Held  that  to 
entitle  the  emplo^d  to  recover  the  penalty  and 
attorney's  fees,  his  complaint  must  aver  the  ab- 
sence of  the  contract  mentioned  in  section  7056 
(section  5206a). 

2.  Where  the  judgment  included  said  penalty 
and  fees,  and  defendant  appealed  under  Acts 
1901,  p.  566,  §§  6,  8  (Burns'^  Rev.  St  1901,  SS 
1337f,  1337h),  under  which  the  constitutional- 
ity of  a  statute  can  be  raised  on  appeal,  but 
the  complaint  contained  no  allesations  of  the 
absence  of  the  contract  and  no  finding  of  such 
fact  was  made,  no  question  of  the  constitutional- 
ity of  the  statute  was  raised  by  the  appeal. 

Appeal  from  Circuit  Court  Jennings  Coun- 
ty:   Wlllard  New,  Judge. 

Action  by  William  Harmon  against  the 
Baltimore  &  Ohio  Southwestera  Railroad 
Company.  Judgment  for  plaintiff,  and  de- 
fendant appeals.    Api)eal  dismissed. 

O.  H.  Montgomery  and  McMullen  &  Mc- 
Mulleos,  (or  appellant  Overmeyer  ft  Wil- 
liams, for  appellee. 

MONKS,  C.  J.  Appellee  sned  appellant  be- 
fore a  justice  of  the  peace  to  recover  for  work 
and  labor  performed  by  him  for  appellant 
and  also  demanded  judgment  for  penalty 
and  attorney's  fees.  A  trial  of  the  cause  re- 
sulted in  a  judgment  In  favor  of  appellee 
for  the  amount  demanded.  The  cause  was 
appcBled  by  appellant  to  the  court  below,  and 
the  court,  at  the  request  of  appellant,  made 
a  special  finding  of  the  facts,  stated  conclu- 
sions of  law  thereon,  and  rendered  judgment 


In  favor  of  appellee,  which  included  said 
penalty   and  attorney's   fees.  ,  . 

It  is  claimed  that  the  penalty  and  attor- 
ney's fees  were  recovered  under  sections 
7056,  7067,  Bums'  Rev.  St  1901  (sections 
5206a,  5206b,  Homer's  Rev.  St  1897;  Acts 
1885,  p.  36),  and  that  said  judgment  was  er- 
roneous, because  said  sections,  so  far  as  they 
provide  for  the  recovery  of  a  penalty  and 
attorney's  fees,  are  in  violation  of  the  state 
and  federal  Constitutions.  The  transcript  in 
this  cause  was  filed  in  this  court  December 
29,  1902,  and  is  therefore  governed  by  sec- 
tions 6  and  8  of  the  act  of  1901  (Acts  1901,  p. 
'56G,  being  sections  1337f,  1337h,  Burns'  Rev. 
St.  1901).  This  cause  was  within  the  juris- 
diction of  a  justice  of  the  peace,  and  under 
said  sections  the  only  questions  that  can  be 
presented  are  those  enumerated  in  section  8  of 
said  act  of  1901  (being  section  1337b,  supra), 
one  of  which  is  the  constitutionality  of  a 
statute.  It  has  been  held  by  this  court  that 
before  an  employ^  can  recover  the  penalty 
and  attorney's  fees  nnder  said  sections,  If  the 
same  ore  constitutional,  he  must  allege  in 
his  complaint  and  prove  facts  showing  the 
absence  of  the  contract  mentioned  in  said 
section  7066  (5206a)  supra.  Chicago,  etc.,  R. 
Co.  V.  Glover,  159  Ind.  166,  170,  62  N.  B.  11; 
Toledo,  etc.,  R.  Co.  v.  Long,  67  N.  B.  260. 
The  complaint  In  the  case  contains  no  such 
allegations,  nor  are  such  facts  found  In  the 
special  finding  of  the  court.  It  Is  evident 
therefore,  that  the  complaint  and  special 
finding  do  not  bring  the  case  within  said  sec- 
tions 7056,  7067  (5206a,  6206b),  supra,  and 
therefore  no  question  of  their  constitntlonal- 
Ity  Is  presented  by  this  appeal. 

As  no  question  mentioned  In  section  1887h 
(being  section  8  of  the  act  of  1901)  Is  pre- 
sented by  this  appeal,  the  same  U  dis- 
missed. 


(in  Ind.  323) 
STEMBEL  et  al.  v.  BELL  et  aL 
(Supreme  Court  of  Indiana.    Oct  27,  1903.) 

TOWNS  —  INCORPORA'nON  —  IHREOULAR  PRO- 
CEEDINGS —  NOTICE— CURATIVE  ACTS— CEN- 
SUS—OMISSION  OF  NAMES— QUESTION  OF 
FACT. 

1.  In  a  proceeding  for  the  incorporation  of  a 
town  the  court's  determination  as  to  the  legal 
residence  of  persons  from  afBdavits  in  support 
of  the  census  and  other  evidence,  being  on  a 
question  of  fact,  will  not  be  reviewed. 

2.  Under  Burns'  Kev.  St  1901.  8  4315,  re- 
quiring a  census  in  a  proceeding  for  the  incor- 
poration of  a  town  exhibiting  the  name  of 
every  head  of  a  family  residing  within  the  ter- 
ritory, and  the  number  of  persons  belonging  to 
the  family,  an  omission  in  a  census  of  a  fam- 
ily of  3  in  an  enumeration  of  a  population  of 
1,131  persons  will  be  disregarded. 

3.  The  use  of  initials  for  Christian  names  in' 
the  enumerating  list  will  not  vitiate  a  census 
taken  in  proceedings  for  the  incorporation  of  a 
town. 

4.  Under  Bums'  Rev.  St  1901,  {  4317,  re- 
qniring  application  for  the  incorporation  of  a 
town  to  be  presented  to  the  board  of  county 
commissioners  at  the  time  Indicated  in  the  no- 
tice of  the  application,  citizens  remonstrating 
against  the  incorporation  are  not  entitled  to  no- 
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tice  of  the  time  of  the  presentation  of  the  ap- 
plication. 

5.  Acts  1903,  p.  333,  c.  189.  legalizing  the  in- 
corporation of  the  town  of  Oxford,  ratified  all 
acts  done  in  the  incorporation  which  were  mat- 
ters of  detail,  and  not  jurisdictional. 

Appeal  from  Superior  Oourt,  Tippecanoe 
County;  H.  H.  Vinton,  Judge. 

Proceedings  for  the  incorporation  of  the 
town  of  Oxford,  In  which  Theophilus  Stem- 
bel  and  others  appeared  before  the  commis- 
sioners, and  moved  to  dismiss  for  want  of 
notice  of  the  time  for  presentation  of  the 
petition,  and  filed  remonstrances  against  the 
sufficiency  of  the  census.  From  an  order 
overruling  the  motion  and  an  adverse  find- 
ing on  the  remonstrance,  they  appeal.  Af- 
firmed. 

Lee  Dinwiddle  and  Stuart,  Hammond  & 
Sinuns,  for  appellants.  James  McCabe  and 
E.  F.  McCabe,  for  appellees. 

HAPLEY,  J.  Acting  under  the  statute  for 
the  Incorporation  of  towns,  beginning  with 
section  4314,  Bums'  Rev.  St  1901,  persons 
Intending  to  make  application  for  the  In- 
corporation of  certain  territory  Into  the  town 
of  Oxford  caused  to  be  made  and  verified 
by  a  practical  surveyor  an  accurate  survey 
and  map  of  such  territory,  In  conformity 
with  said  section  4314.  A  verified  census 
Of  the  population  resident  within  the  terri- 
tory was  taken  under  the  provisions  of  sec- 
tion 4315  not  more  than  30  days  before  the 
application  for  Incorporation  was  made  to 
the  board  of  commissioners,  and  said  survey, 
map,  and  census,  after  completion  and  veri- 
fication, were  left  at  a  convenient  public 
place  within  the  territory  for  examination 
by  those  interested  In  the  application  for  a 
period  of  not  less  than  20  days,  as  provided 
in  section  4316,  notice  of  which  fact  and 
the  place  where  the  same  might  be  found 
having  been,  on  December  12,  1900,  given  by 
posting  printed  notices  thereof  in  10  public 
places  within  the  territory  proposed  to  be  In- 
corporated, under  section  4316.  On  January 
i>,  1901,  In  conformity  to  section  4317,  a  peti- 
tion for  such  Incorporation,  signed  by  more 
than  one-third,  to  wit,  164,  of  the  qualified  vot- 
ers residing  within  said  territory,  was  present- 
ed to  the  board  of  commissioners.  No  notice  of 
the  time  of  presenting  said  petition  was  giv- 
en, ^uch  further  proceedings  were  had  that 
at  an  election  held  251  of  the  voting  Inhabit- 
ants voted  for  Incorporation  and  27  against 
it,  and  upon  the  proper  showing  the  commis- 
sioners entered  an  order  declaring  said  terri- 
tory incorporated  as  the  town  of  Oxford.  Ap> 
pellants  at  the  proper  time  appeared  before 
the  commissioners,  and  moved  to  dismiss  the 
proceeding  for  want  of  notice  of  the  time 
for  presentation  of  the  petition,  and  also 
filed  remonstrance  against  the  sufficiency 
of  the  census.  The  overruling  of  the  motion 
to  dismiss,  and  an  adverse  finding  on  the 
remonstrance  by  the  circuit  court  on  appeal, 
form  the  basis  of  the  questions  before  us  for 


decision.  These  questions  are  two,  stated  by 
appellants  as  follows:  "The  points  that  we 
make  against  the  legality  of  the  proceedings 
are  that  no  notice  was  given  of  the  applica- 
tion before  the  county  board,  as  required  by 
section  4317,  and  that  no  census  was  ever 
taken  as  requhred  by  section  4315,  exhibiting 
the  name  of  every  bead  of  a  family  residing 
within  the  territory,  and  the  number  of 
persons  belonging  to  such  family."  It  la 
admitted  that  the  order  'for  an  election  and 
ail,  subsequent  proceedings  were  regular. 

1.  With  respect  to  the  second  ground  of 
complaint  the  record  discloses  that  out  of  a 
total  populatioa  of  1,131  and  of  a  voting  pop- 
ulation of  323  the  name  of  Charles  Wheeler 
as  a  head  of  a  family  Is  wholly  omitted. 
Wheeler,  at  the  time  of  the  census,  had  a 
wife  and  child,  and  resided  within  the  terri- 
tory. It  Is  further  shown  that  the  wife  and 
daughter  of  Hiram  Stephenson  were  living 
within  the  territory,  but  Stephenson  at  the 
time  was  employed  at  Indianapolis,  where 
he  subsequently  moved  his  family.  Also  the 
wife  of  Henry  B.  Klger  was  living  in  the 
territory,  but  Klger  himself  was  working  In 
Warren  county,  and  at  the  time  of  trial  was 
living  In  Fountain  county;  his  wife,  though 
undlvorced,  in  the  meantime  having  contin- 
ued to  live  In  Oxford.  The  residence  of  the 
wife  was  with  the  husband,  and,  whether 
the  legal  residence  of  Stephenson  was  In  In- 
dianapolis and  that  of  Klger  In  Warren  coun- 
ty at  the  time  the  census  was  taken  were 
questions  of  fact,  determined  by  the  court 
against  appellants,  upon  the  weight  of  the 
affidavits  In  support  of  the  census  and  other 
evidence,  and  we  cannot  review  the  conclu- 
sion. Indiana  Oo.  v.  Wagner,  138  Ind.  658, 
38  N.  E.  49;  Oablnet  Makers'  Union  ▼.  In- 
dianapolis, etc.,  146  Ind.  671,  44  N.  a  757; 
Mead  v.  Burk,  156  Ind.  577,  60  N.  B.  338. 
It  Is  not  Important  that  we  decide,  and  we 
do  not  decide,  that  the  provisions  relating  to 
a  census  are  mandatory  or  directory  only; 
for.  whether  one  or  the  other,  this  appeal 
cannot  be  sustained  for  an  Insufficient  census. 
That  Charles  Wheeler  was  a  resident  head 
of  a  family,  and  was  omitted  from  the  enu- 
meration of  that  class,  is  not  denied.  But 
falling  to  list  the  head  of  one  family  of  3— 
husband,  wife,  and  child— In  enumerating  a 
population  of  1,131  persons  Is  such  a  trlfiing 
omission  that  the  law  will  not  regard  It  A 
census  so  nearly  perfect  Is  in  substantial 
compliance  with  the  statute,  even  If  manda- 
tory. The  use  of  initials  for  Christian  names 
In  the  enumerating  list  did  not  vitiate  the 
census.  State  ex  rel.  CoUIngs  v.  Beck,  81 
Ind.  500;  OoUIns  v.  Marvll,  145  Ind.  531,  44 
N.  E.  487;  Goodrich  v.  Stangland,  155  Ind. 
279,  58  N.  E.  148. 

2.  Appellants  were  not  entitled  to  notice 
of  the  time  of  presenting  the  application  to 
the  commissioners,  as  provided  In  section 
4317,  unless  they  show  ns  a  statute  conferrinfr 
such  a  right  This  they  have  not  done,  and 
we  are  unable  to  find  one.    A  clause  in  the 


Digitized  by 


Google 


Ind.) 


HOOVER  V.  STATE, 


591 


latter  part  of  section  4317  eeems  to  Imply  the 
giving  of  notice  of  some  sort,  without  sug- 
gesting the  character,  service,  or  duration, 
and  without  enjoining  the  giving  of  any. 
The  fact  is  that  such  notice  is  not  now  re- 
quired and  has  never  been  required  by  any 
statutory  scheme  for  the  incorporation  of 
towns  since  the  orgnulzation  of  the  state. 
Rev.  St.  1831,  p.  522,  c.  105;  Rev.  St  1838,  p. 
588,  c.  106;  Rev.  St.  1843,  p.  388,  c.  25; 
Rev.  St  1876,  p.  874;  1  6av.  &  H.  St  p.  619, 
c.  184,  S  4.  There  appears  no  good  reason 
for  such  a  notice.  When  a  petition,  signed 
by  more  than  one-third  of  the  resident  vot- 
ing population  of  the  district  accompanied 
by  the  required  survey,  map,  and  caisus,  is 
presented  to  the  board  of  commissioners, 
they  have  no  discretion  when  once  they  have 
satlsfled  themselves  that  the  survey,  map, 
and  census  have  been  exposed  to  examination 
in  the  manner  and  for  the  period  required 
by  the  statute;  but  it  becomes  an  imposed 
duty  to  submit  the  question  of  Incorporation 
to  the  voters  of  the  district.  The  prelimi- 
nary steps  In  the  proceeding  to  secure  the 
election  Imperils  no  right  of  the  citizen.  It 
is  the  election  that  counts.  The  ballot  box  is 
the  forum  that  adjudicates  his  rights,  and  of 
the  time  and  place  of  election  he  is  entitled 
to  notice,  and  had  it  in  this  case,  strictly  in 
accordance  with  the  statute.  The  question 
we  have  here  is  like  the  question  before  the 
court  In  Board  of  Com'rs,  etc.,  v.  Reeves,  148 
Ind.  467,  476,  46  N.  E.  995,  where  It  was  held 
that  dissenting  citizens  were  not  entitled  to 
notice  of  the  time  of  presentation  of  a  peti- 
tion for  an  election  to  determine  whether  a 
free  gravel  road  should  be  constructed  un- 
der the  act  of  1895.    Acts  1895,  p.  143,  c.  63. 

3.  This  appeal  must  fall  for  another  reason. 
At  the  legislative  session  of  1903  a  curative 
act  was  passed  in  these  words: 

"An  act  to  legalize  the  incorporation,  laws 
and  official  acts  of  its  officers,  ordinances, 
resolutions,  minutes  and  proceedings  of  the 
several  town  boards  of  the  town  of  Oxford, 
Benton  county,  Indiana,  and  declaring  an 
emergency. 

"Section  1.  Be  it  enacted  by  the  General 
.\8sembly  of  the  state  of  Indiana,  that  all 
steps  taken  and  all  acts  done  In  and  about  the 
incorporation  of  the  town  of  Oxford,  in  Ben- 
ton county,  Indiana,  be  and  the  same  are 
hereby  legalized  and  declared  to  be  legal  and 
valid,  and  all  elections  of  officers  of  said  town 
and  all  official  acts,  ordinances,  resolutions, 
minutes,  and  proceedings  of  the  several 
Boards  of  Trustees  of  said  town  are  hereby 
declared  to  be  legal  and  valid." 

"Sec.  2.  Whereas  an  emergency  exists  for 
the  Immediate  taking  effect  of  this  act, 
therefore  the  same  shall  be  in  full  force 
and  effect  from  and  after  Jts  passage."  Acts 
1903.  p.  333,  c.  180. 

The  steps  taken  and  acts  done  In  and 
about  the  incorporation  of  the  town  of  Ox- 
ford were  not  Jurisdictional  infirmities,  but 
were  matters  of  detail,  that  might  have  been 


dispensed  with  by  the  Legislature  by  a  for- 
mer statute,'  and  are  within  the  ratification 
and  curative  powers  of  the  lawmaking  body. 
Strosser  v.  Ft  Wayne,  etc.,  100  Ind.  443,  454; 
Johnson  v.  Board  C!om'rs,  etc.,  107  Ind.  15, 
8  N.  £}.  1;  Schneck  v.  JeCeersonviUe,  etc.,  152 
Ind.  204,  62  N.  E.  212. 
Judgment  affiled. 


(161  Ind.  348) 

HOOVEK  V.  STATE. 
(Supreme  Court  of  Indiana.    Oct  29,  1903.) 

HOMICIDE— EVIDENCE— ADMISSIBILITY— SUFFI- 
CIENCY—INSANITY— INTOXICATION  —  TRIAL- 
CROSS-EXAMINATION  —  INSTRUCTIONS  —  AS- 
SUMPTION OF  FACTS. 

1.  Alleged  error  in  refusing  to  give  instruc- 
tions requested  is  waived  by  the  failure  of  coun- 
sel for  appellant  to  discuss  it 

2.  Admission  of  testimony  that  witness  had 
seen  defendant  drink,  introduced  to  rebut  spe- 
cific evidence  that  defendant's  appearance  and 
manner  at  sundry  times  was  caused  by  mental 
derangement,  and  that  he  did  not  drink,  was  not 
error. 

3.  On  prosecution  for  homicide,  a  question 
asked  on  cross-examination  of  the  wife  of  the 
accused,  who  was  a  witness  for  the  state,  as  to 
whether  at  a  certain  time,  while  she  and  ac- 
cused were  living  in  a  bouse  with  a  certain 
man,  they  had  not  had  some  trouble,  was  prop- 
erly excluded,  as  indefinite,  and  not  showing 
relevancy  to  the  issues. 

4.  A  question  to  witness  whether  accused  be- 
came angry  on  a  certain  occasion  while  he  and 
witness  were  visiting  her  folks,  and  left  the 
house  before  she  did,  was  likewise  objection- 
able. 

5.  It  was  not  error  to  refuse  to  permit  cross- 
examination  of  witness  where  she  had  been 
fully  questioned  on  the  subject  on  a  previous 
cross-examination. 

6.  An  instruction  that,  thout^h  there  may  be 
some  mental  derangement  still  if  accused  at 
such  time  had  meutal  capacity  sufficient  to  ade- 
quately comprehend  the  nature  and  consequen- 
ces of  his  acts,  and  a  mind  sufficient  to  delib- 
erate and  premeditate  and  to  form  an  intent  on 
and  purpose  to  kill — an  unimpaired  will  power 
sufficient  to  control  an  impulse  to  commit  crime 
— he  is  not  entitled  to  an  acquittal  upon  the 
ground  of  mental  incapacity,  was  not  objection- 
able, as  reflecting  on  the  defense,  or  suggesting 
justification  for  a  verdict  of  guilty, 

7.  The  instruction  was  not  bad  as  assuming 
that  accused  had  sufficient  mental  capacity  to 
commit  the  crime. 

8.  Where  the  killing  by  defendant  was  not 
controverted,  and  the  only  defense  alleged  was 
insanity,  it  was  not  error  for  instructions  to 
assume  the  fact  of  killing. 

9.  In  a  prosecution  for  murder  in  the  first  de- 
gree, evidence  of  insanity  of  accused  examined, 
and  held  inconclusive,  and  a  verdict  of  guilty 
justified. 

Appeal  from  Criminal  Court,  Marlon  Coun- 
ty;   Fremont  Alford,   Judge. 

Edward  Hoover  was  convicted  of  murder 
in  the  first  degree,  and  appeals.    Affirmed. 

Frank  Hendricks,  for  appellant.  C.  W. 
Miller,  Atty.  Gen.,  L.  G.  Rothschild,  0.  C. 
Hadley,  and  W.  C.  Geake,  for  the  State. 

DOWLING,  J.  Indictment  for  murder  In 
the  first  degree.  Plea  of  not  guilty,  and  spe- 
cial answer  that  the  appellant  was  of  un- 


t  S.  See  Criminal  Law,  vol.  14,  Cent  Dig.  (  1764. 
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sound  mind  when  the  offense  was  commit- 
ted. Trial  by  Jury,  and  Terdlct  of  guilty, 
with  the  death  penalty.  Motion  for  a  new 
trial  overruled,  and  Judgment  on  verdict 

It  Is  not  denied  that  the  verdict  was  right 
upon  the  evidence.  The  supposed  errors  for 
which  a  reversal  of  the  Judgment  Is  demand- 
ed arise  upon  an  adverse  ruling  upon  an 
objection  by  appellant's  counsel  to  a  single 
question  asked  by  the  prosecuting  attorney, 
the  exclusion  of  the  answers  of  a  witness 
for  the  state  to  three  questions  on  cross- 
examination  by  appellant,  and  misdirection 
of  the  Jury  by  instructions  numbered  13,  IS, 
and  22.  The  alleged  error  of  the  court  in 
refusing  to  give  certain  instructions  request- 
ed by  appellant  Is  waived  by  the  failure 
of  counsel  for  appellant  to  discuss  It 

1.  A  witness  for  the  state  (Asa  Hatchlns) 
In  the  course  of  his  examination  was  asked 
the  following  questions,  among  others:  "I 
will  ask  yoQ  if  you  ever  drank  with  him  (ap- 
pellant)? Ans.  I  have  drank  with  blm." 
"What  did  you  see  him  drink?"  Counsel  for 
appellant  objected  to  the  latter  question.  The 
objection  was  overruled,  an  exception  noted, 
and  the  witness  answered:  "Ans.  I  have  seen 
him  drink  beer  and  whisky."  It  is  contend- 
ed on  behalf  of  appellant  that  proof  of  par- 
ticular acts  of  this  kind  was  not  competent 
for  the  purpose  of  rebutting  the  evidence 
of  appellant's  general  reputation  for  sobriety, 
or  to  show  that  he  was  under  the  Influence 
of  liquor,  and  not  Insane,  when  the  offense 
was  committed.  Even  if  these  propositions 
contain  a  correct  statement  of  the  law.  It 
does  not  follow  that  the  trial  court  erred  In 
admitting  the  testimony  objected  to.  It  was 
not  Introduced  to  contradict  the  proof  of  the 
general  reputation  of  the  appellant  for  so- 
briety, nor  to  rebut  the  evidence  which  tend- 
ed to  show  that  the  appellant  was  Insane, 
and  not  under  the  Influence  of  liquor,  when 
the  offense  was  committed.  On  the  contrary, 
it  was  admitted  to  meet  and  rebut  specific 
evidence  Introduced  on  behalf  of  the  appel- 
lant to  prove  that  his  flushed  face.  Inflamed 
eyes,  and  unnatural  manner  at  sundry  times 
were  the  result  of  mental  derangement  and 
that  he  never  drank  Intoxicating  liquors.  A 
brother-in-law  of  the  appellant  (William 
Raines),  called  for  the  defense,  testlfled  that 
about  four  years  before  the  homicide  the 
appellant  came  to  his  store  armed  with  a 
large  club,  and  accused  him  (Raines)  of  tell- 
ing lies  about  him.  The  witness  ordered  him 
to  go  away,  and  behave  himself,  and  added 
that  when  appellant  cooled  down  he  (Raines) 
would  talk  with  him.  The  witness  further 
stated  that  the  appellant  returned  the  next 
morning  In  a  good  humor,  and  friendly,  and 
that  he  seemed  to  be  all  right.  Raines  also 
swore  that  he  never  saw  the  appellant  un- 
der the  Influence  of  liquor,  and  In  response 
to  the  question  by  counsel  for  appellant 
whether  the  appellant  was  a  man  that  used 
liquor  he  answered  that  he  never  knew  him 
to  drink..  Another  witness  for  appellant  (G. 


B.  Lanham)  testified  that  a  day  or  two  be- 
fore the  homicide  the  appellant  came  to  his 
livery  stable,  leaned  against  the  wall,  looked 
flushed  and  unnatural,  and  appeared  to  be 
drunk.  Gteorge  Rader,  also  a  witness  for 
appellant  said  he  saw  him  a  day  or  two 
before  Sutton  was  shot;  that  his  face  was 
flushed,  and  his  manner  peculiar.  Winnie 
Raines,  a  sister  of  the  appellant  testified  for 
him  that  he  was  not  in  the  habit  of  getting 
drunk,  and  that  she  never  saw  him  drink. 
The  wife  of  the  appellant  was  asked  by  ap- 
pellant's counsel  on  cross-examination  If  at 
times  the  appellant  did  not  refuse  to  eat  his 
meals,  and  when  the  witness  answered  that 
he  did  she  was  asked  If  he  was  under  the 
influence  of  Uquor.  .She  said  that  be  was  at 
one  time.  Counsel  for  appellant  then  inquir- 
ed of  the  witness  If  appellant  was  drunk 
at  other  times,  and  the  witness  answered  that 
she  did  not  know  that  he  was.  As  counsel  for 
appellant  went  into  the  subject  of  the  habits 
of  the  appellant  hot  respect  to  the  use  of  Uquor. 
and  attempted  to  prove  by  several  witnesses 
that  the  appellant  never  drank  liquor  at  all,  it 
was  competent  and  proper  for  the  state  to 
show  by  way  of  rebuttal  that  the  appellant 
did  use  liquor,  and  that  other  witnesses  had 
seen  him  drink  it  If  it  was  shown  by  the 
proof  that  the  appellant  at  times  was  quar- 
relsome and  abusive,  that  his  face  was  flush- 
ed, and  his  manner  peculiar  or  unnatural, 
and  that  he  looked  and  acted  like  a  man  who 
had  been  drinking,  yet  that  he  never  drank 
intoxicating  Uquor,  such  evidence  might  tend 
to  prove  that  he  was  of  unsound  mind.  But 
If  It  was  shown,  upon  the  other  hand,  that 
the  appellant  did  drink  beer  and  whisky  oc- 
casionally, the  peculiarities  of  appearance 
and  conduct  described  by  appellant's  wit- 
nesses might  be  accounted  for  as  the  results 
of  Intoxication.  The  evidence  of  Hutchlns 
that  he  had  seen  the  appellant  drink  beer  and 
whisky  was  properly  admitted.  It  was  strict- 
ly rebutting,  and  was  entirely  relevant  to 
the  issue  tendered  by  the  appellant.  A  party 
who  introduces  evidence  of  a  particular  kind 
cannot  complain  if  his  adversary  Introduces 
evidence  of  the  same  kind  to  explain  or  con- 
tradict It.  And  this  Is  true  even  where  the 
rebutting  evidence  would  otherwise  be  In- 
competent. Perkins  v.  Hayward,  124  Ind. 
445,  449,  24  N.  B.  1033;  Pence  v.  Waugh,  135 
Ind.  143,  150,  34  N.  B.  860;  Ewlng  v.  Bass, 
140  Ind.  1.  10,  48  N.  B.  241;  Campbell  ▼. 
Conner,  15  Ind.  App.  23,  42  N.  B.  688.  43  N. 
B  453. 

2.  Upon  the  cross-examination  of  the  wife 
of  the  appellant  a  witness  for  the  state,  she 
testlfled  that  at  one  time  she  and  her  hus- 
band lived  in  a  house  at  Noblesvllle,  with  a 
man  named  Btanbrough.  Counsel  for  appel- 
lant thereupon  asked  the  following  question: 
"Ques.  You  had  some  trouble  while  you  liv- 
ed there?'  An  objection  to  this  question  by 
the  prosecuting  attorney  was  sustained  by 
the  court.  One  of  the  grounds  upon  which 
the  evidence  was  excluded  was  that  the  In- 
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qulry  did  not  relate  to  anything  Bald  by  the 
witness  on  ber  examination  in  cblef.  Tbe 
qnestlon  was  probably  objectionable  for  this 
reason.  LoulaTllle,  etc.,  R.  Co.  t.  Terrell,  12 
Ind.  App.  328,  39  N.  E.  295.  It  was  also  too 
Indefinite.  If  tbe  appellant  was  tbe  person 
witb  wbom  it  was  supposed  she  had  trouble, 
be  should  have  been  designated.  In  form, 
at  least,  the  question  had  no  relevancy  to 
the  issues  which  were  being  tried. 

3.  On  the  further  cross-examination  of  tbe 
witness  Gertrude  Hoover  the  following  ques- 
tions were  asked  by  counsel  for  appellant: 
"Ques.  While  you  lived  in  the  city,  I  will 
ask  you  whether  you  and  he  (appellant)  visit- 
ed at  your  folks?  Ans.  Yea,  sir.  Ques.  Dur^ 
Ing  that  time  yon  may  state  whether  or  not 
he  did  not  get  mad  at  something  at  tbe 
house,  and  left  before  you  did?"  The  state's 
objection  to  tbe  latter  question  was  sustain- 
ed, and  the  appellant  excepted.  The  question 
was  not  a  proper  cross-examination  of  the 
witness.  Its  relevancy  to  any  matter  testi- 
fied to  by  ber  was  not  apparent,  and  no  offer 
to  show  Its  connection  with  the  facts  stated 
on  the  direct  examination  of  the  witness 
was  made.  Neither  was  any  further  ques- 
tion asked  by  counsel  for  appellant  'which 
would  Indicate  such  relevancy.  The  court 
did  not  err  in  sustaining  tbe  objection  to  It. 
The  same  witness  was  also  asked  upon  cross- 
examination  the  following  question:  "Ques. 
I  will  ask  you  whether  you  noticed  your 
husband's  condition  on  iSaturaay,  when  he 
was  at  the  Shover  farm,  when  Mr.  Shover 
brought  him  in  tbe  buggy."  The  objection 
of  the  prosecuting  attorney  to  this  question 
was  sustained  on  tbe  ground  that  the  witness 
bad  already  been  examined  on  the  matter 
referred  to.  Tbe  record  discloses  that  when 
this  witness  was  upon  the  stand  the  first 
time,  as  a  witness  for  the  state,  she  was 
fully  cross-examined  by  counsel  for  appel- 
lant in  regard  to  the  condition  of  her  hus- 
band when  be  was  at  tbe  Shover  farm  on 
the  day  mentioned  in  tbe  above  question. 
She  was  minutely  Interrogated  concerning 
everything  he  said  and  did,  and  the  charac- 
ter of  the  examination  fully  Justified  the 
court  in  sustaining  the  objection  to  the  ques- 
tion. 

4.  The  latter  part  of  Instruction  number- 
ed 13  given  by  the  court  is  complained  of  on 
tbe  ground  that  It  reflected  on  tbe  defense 
set  up  by  the  appellant;  that  it  assumed  that 
tbe  appellant  bad  sufficient  mental  capacity 
to  commit  the  crime  with  which  he  was  char- 
ged; and  that  It  suggested  to  the  Jury 
grounds  of  Justification  for  a  verdict  of  guilty. 
That  part  of  tbe  instruction  referred  to  is 
in  these  words:  "But,  although  there  may 
be  some  mental  derangement,  still  if  the  Jury 
trying  said  person  should  find  that  such  per- 
son at  such  time  had  mental  capacity  sufil- 
cient  to  adequately  comprehend  tbe  nature 
and  consequences  of  his  acts,  and  a  mind 
sufficient  to  deliberate  and  premeditate  and 
to  form  an  Intent  on  and  purpose  to  kill— 
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an  unimpaired  will  power  sufficient  to  con- 
trol an  impulse  to  commit  crime— he  is  not 
entitled  to  an  acquittal  upon  the  ground  of 
mental  Incapacity."  There  Is  here  no  reflec- 
tion upon  the  defense  of  insanity  Interiiosed 
by  appellant; '  no  assumption  that  the  appel- 
lant had  mental .  capacity  to  commit  the 
crime  for  which  he'  was  being  tried;  no  im- 
proper suggestion  of  any  kind  to  tbe  Jury. 
The  legal  proposition  stated  in  the  Instruction 
Is  sanctioned  by  Goodwin  v.  State,  06  Ind. 
550,  and  many  other  decisions  of  this  court 
In  cases  where  the  defense  of  Insanity  was 
Involved. 

5.  Objection  Is  made  to  that  part  of  in- 
struction numbered  18  wbicb  reads  thus: 
"Yon,  and  you  alone,  are  to  determine  for 
yourselves  from  the  whole  evidence  whether 
Edward  Hoover  was  of  sound  mind  at  the 
time  be  killed  Frank  Sutton."  It  Is  said 
that  the  court  erred  in  assuming  that  the  ap- 
pellant killed  Sutton.  There  Is  nothing  in 
the  point  On  the  trial  this  fact  was  not 
controverted.  It  was  fully  proved  by  the 
testimony  of  eyewitnesses  and  by  the  ex- 
press admissions  of  the  appellant,  and  these 
statements  were  not  contradicted  by  any 
witness,  or  by  any  evidence,  direct  or  dr- 
cumstantlal,  given  or  offered.  Tbe  only 
ground  of  defense  presented  to  the  court  and 
Jury  was  tbe  alleged  Insanity  of  tbe  appel- 
lant. Braxton  v.  State,  157  Ind.  213,  214, 
61  M.  E.  195,  Is  directly  In  point,  and  it  Is 
there  held  that:  "The  first  objection  urged 
to  Instruction  sixteen  given  by  the  court  Is 
that  it  assumes  that  'appellant  assaulted  tbe 
prosecuting  witness,  Applegate,  and  there- 
fore Invades  tbe  province  of  tbe  Jury.'  The 
evidence  given  In  the  cause  Is  clear  and  con- 
clusive and  without  conflict  that  appellant 
first  attacked  and  knocked  tbe  prosecuting 
witness  down,  that  be  was  rendered  uncon- 
scious by  the  blow,  and  that  while  he  was 
lying  on  the  ground  In  that  condition  appel- 
lant kicked  him  twice  on  the  face  and  head. 
When  facts  are  thus  established  without  con- 
flicting or  opposing  testimony,  an  instruc- 
tion assuming  the  existence  or  truth  thereof 
will  not  work  a  reversal,  because  the  error, 
if  any,  is  harmless.  Thompson  on  Charging 
the  Jury,  74;  Carver  v.  Carver,  97  Ind.  497, 
518,  519,  and  cases  cited;  Koerner  v.  State, 
98  Ind.  7,  13;  Smith  v.  State,  28  Ind.  321, 
327."  See,  also,  Whitney  v.  State,  154  Ind. 
573,  580,  67  N.  E.  308. 

6.  The  twenty-second  Instruction  was 
merely  admonitory  to  the  Jury,  Impressing 
upon  them  the  gravity  of  the  duty  to  be  per- 
formed, the  Importance  of  their  decision  to 
tbe  appellant  and  to  tbe  public,  and  the  neces- 
sity for  the  exercise  upon  their  part  of  In- 
telligence, independence,  and  moral  courage. 
A  careful  reading  has  satisfied  us  that  it  In 
no  wise  Invaded  the  province  of  the  Jury. 
It  assumed  tbe  existence  of  no  fact.  It  was 
far  from  stating  that  the  acquittal  of  the 
appellant  would  be  a  nonenforcement  of  the 
law.    It  did  not  convey  the  faintest  intima- 
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tiou  that  the  jury  should  return  a  verdict  of 
guilty,  or  that  they  should  assess  the  penalty 
of  death. 

T.  As  stated  elsewhere  In  this  opinion,  it 
Is  not  contended  that  the  verdict  is  contrary 
to  the  evidence,  or  that  any  errors  Intervene 
except  those  which  we  have  examined.  The 
fact  that  the  verdict  of  the  Jury  and  the 
judgment  of  the  trial  court  impose  the  ex- 
treme penalty  of  the  law  has  caused  us  to 
search  the  record  with  the  strictest  care  to 
assure  ourselves  that  no  legal  right  of  the 
appellant  has  been  violated,  and  to  seciue 
for  him  the  benefit  of  every  provision  of 
the  law  to  which  one  in  his  situation  Is  en- 
titled. A  brief  narrative  of  the  facts  prov- 
ed may  not  be  out  of  place  in  this  opinion. 
At  the  time  of  the  homicide— May  12,  1003— 
the  appellant  vras  a  resident  of  the  city  of 
Indianapolis,  and  was  28  years  old.  He 
had  no  regular  occupation,  but  was  some- 
times employed  as  a  farm  hand  and  at  oth- 
ers as  a  day  laborer.  In  1899  he  married 
the  daughter  of  Prank  Sutton.  They  lived 
unhappil.y,  and  appellant  frequently  quar- 
reled with  her  and  abused  her.  Frank  Sutton 
was  employed  by  A.  F.  Shover,  as  foreman 
and  superintendent  of  a  garden  farm  owned 
by  Shover  near  Indianapolis.  In  March, 
1903,  at  the  request  of  Sutton,  Shover  em- 
ployed the  appellant  as  a  work  hand,  but 
discharged  him  at  the  end  of  two  weeks. 
Appellant  suspected  that  his  father-in-law, 
Sutton,  procured  his  dismissal.  Appellant 
then  removed  to  Indianapolis,  and  in  the 
month  of  April,  during  a  quarrel  with  his 
wife,  he  threw  a  butcher  knife  and  a  tin 
can  at  her  inflicting  a  wound  on  her  wrist. 
In  consequence  of  this  quarrel  and  assault 
his  wife  left  him,  and  returned  to  her 
father's  house.  Hoover  charged  Sutton  with 
separating  him  and  his  wife,  and  in  con- 
versations with  the  latter  frequently  cursed 
her  father,  and  threatened  him  with  vio- 
lence. He  made  several  ineffectual  efforts 
to  induce  his  wife  to  return  and  live  with 
him,  to  which  attempts  Sutton  made  no  ob- 
jection. Two  or  three  days  before  the  mur- 
der appellant  went  to  NoblesvlUe  and  Sheri- 
dan, and  on  IMonday,  May  11,  1903,  he  re- 
turned to  Indianapolis.  Shortly  after  he  ar- 
rived there  he  bought  a  revolver  and  a  box 
of  cartridges  at  a  pawnshop.  He  then  tele- 
phoned a  message  to  his  father-in-law,  Sut- 
ton, to  come  to  his  (Hoover's)  residence  In 
Indianapolis  to  get  certain  articles  belonging 
to  his  wife,  saying  that  If  Sutton  did  not 
come  be  would  sell  them.  In  pursuance  of 
this  request  Sutton  went  to  Indianapolis, 
and  proceeded  to  carry  out  the  goods  be- 
longing to  his  daughter.  While  he  was  so 
engaged,  appellant  came  to  thie  house,  and 
assisted  him  in  removing  some  bedclothes 
and  other  things.  Sutton  started  to  descend 
the  stairway  with  a  lot  of  books  in  his 
hands,  when  the  appellant  shot  him  four 
times  with  the  revolver  he  had  purchased, 
one  bullet  entering  the  wrist,  one  the  arm 


near  the  right  elbow,  and  two  the  right  side 
below  the  nipple  ranging  downward  and 
penetrating  the  liver  and  one  kidney.  After 
being  shot,  Sutton  got  as  far  as  the  bottom 
of  the  stairway,  when  he  exclaimed,  "He 
killed  me,"  immediately  afterwards  became 
unconscious,  and  expired  in  about  five  min- 
utes. The  appellant  fled,  but  was  captured 
before  he  got  out  of  the  city.  When  arrest- 
ed, a  revolver,  a  box  of  cartridges,  and  a 
razor  were  found  upon  his  person.  He  ad- 
mitted that  he  had  shot  his  father-in-law, 
and  made  several  conflicting  statements  re- 
garding his  reason  for  doing  so. 

The  evidence  in  support  of  the  plea  of 
insanity  was  inconclusive  and  unsatisfac- 
tory. It  was  shown  that  when  a  child  of 
seven  or  eight  years  he  had  three  or  four 
spasms.  Two  cousins  were  Insane  persons, 
and  had  been  in  the  asylum.  Appellant  was 
morose,  ill-uatured,  quarrelsome,  and  jeal- 
ous. His  temper  was  irritable  and  violent, 
and,  when  angry,  he  was  malicious.  At  one 
time,  upon  very  slight  provocation,  he  had 
whipped  his  father.  At  another  he  bad 
threatened  to  beat  his  sister's  husband  with 
a  large  club.  A  few  weeks  previous  to  the 
shooting  of  his  father-in-law  he  had  violent- 
ly assaulted  and  wounded  his  wife.  At 
times  within  a  few  days  before  the  homi- 
cide his  fa<;e  was  flushed,  his  eyes  were  red, 
and  his  manner  excited  or  unusual.  He 
drank  liquor  occasionally,  but  was  seldom 
intoxicated.  For  some  days  before  he  killed 
Sutton  he  seemed  to  be  brooding  over  his 
troubles,  and  talked  of  suicide.  Very  few 
of  the  witnesses  called  by  the  appellant 
were  willing  to  say  that  he  was  of  unsound 
mind.  Many  for  the  state  testified  that,  in 
their  opinion,  he  was  sane.  All  the  evidence 
of  peculiarities  of  appearance,  disposition, 
and  conduct  of  the  appellant  was  easily 
reconcilable  with  soundness  of  mind  and 
an  imimpaired  will.  Every  legal  element 
of  murder  In  the  first  degree— malice,  pre- 
meditation, preparation,  and  deliberation  In 
carrying  a  deadly  purpose  Into  execution- 
was  clearly  established  by  the  proof.  TTpon 
the  whole  record  we  cannot  but  conclude 
that  no  error  was  committed  by  the  trial 
court,  and  that  the  verdict  and  judgment 
are  fully  and  firmly  sustained  by  the  proof. 

Judgment  alSrmed. 


(161  Ind.  322) 
KELLEY  ▼.  CITY  OF  MARION. 

(Supreme  Court  of  Indiana.    Oct.  27,  1903.) 

INJUNCTION— IMPROVEMENT  OP  STRERT— FEE- 
SIMPLE  OWNERSHIP— PLEADING. 
1.  An  owner  attempting  to  enjoin  the  con- 
struction by  a  city  of  a  driyewa.y  across  the 
sidewalk  in  front  of  his  lot,  and  basing  his 
right  on  his  ownership  of  the  fee  to  the  center 
of  the  street,  must  allege  such  ownership. 

Appeal  from  Superior  Court,  Grant  Coun- 
ty; H.  J.  Paulus,  Judge. 


t  L  See  Injunction,  vol.  27,  Cent  Dig.  |  231 
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Action  by  Francis  Kelley  against  tbe  dty 
of  Marion.  From  a  Judgment  for  defendant, 
plaintiff  appeals.     AfUrmed. 

W.  S.  Marshall,  for  appellant  Q.  A.  Hen- 
ry, for  appellee. 

MONKS,  O.  J.  In  tbe  Improvement  of  («e 
of  its  streets  appellee  was  constructing  a 
drlTe'way  across  a  sidewalk  to  a  lot  east  of 
and  adjoining  a  lot  owned  by  appellant  in 
such  a  manner  that  it  curved  18  inches  to 
the  west  in  front  of  appellant's  lot  in  cross- 
ing said  sidewalk.  Appellant  brought  this 
action  against  appellee  to  enjoin  the  construc- 
tion of  any  portion  of  said  driveway  in  front 
of  his  lot  and  for  damages.  Appellee's  de- 
murrer for  want  of  facts  was  sustained  to 
the  complaint,  and,  appellant  refusing  to 
plead  further,  Judgment  was  rendered 
against  him  on  demurrer. 

It  is  insisted  by  appellant  that  the  con- 
struction of  any  part  of  said  driveway  in 
front  of  his  lot  was  in  violation  of  section 
21  of  article  1  of  the  Constitution  of  this 
state.  This  action  does  not  relate  to  any  im- 
pairment of  the  right  of  ingress  or  egress, 
but  to  such  rights  only  as  depend,  according 
to  appellant's  theory,  upon  his  ownership  of 
the  fee  to  the  center  of  the  street  In  front 
of  his  lot.  The  complaint  does  not  allege 
that  the  part  of  the  real  estate  in  front  of  bis 
lot  over  which  the  driveway  was  being  con- 
Btmcted  was  owned  by  appellant  in  fee,  and 
upon  appellant's  theory  it  was  for  that  rea- 
son not  sufficient  to  withstand  a  demurrer  for 
want  of  facts,  nnder  tbe  rule  declared  in 
Erwin  T.  Central,  etc.,  Co.,  148  Ind.  365,  48 
N.  E.  667,  47  N.  E.  603;  Pittsburgh,  etc.,  R. 
Oo.  y.  Noftsger,  148  Ind.  101,  47  N.  E.  882. 
As  the  complaint  was  insufficient  for  this 
reason,  we  will  not,  under  the  well  settled 
rules,  pass  upon  the  constitutional  question 
urged  by  appellant.  State  ex  rel.  v.  Reardon 
et  al.  (this  term)  68  N.  B.  168,  and  cases 
cited. 

Judgment  affirmed. 


062  Ind.  132] 

MENDENHALL  et  al.  v.  DIAMOND  PLATB 
GLASS  CO.  «t  al.^ 

(Supreme  Court  of  Indiana.    Oct  28,  1903.) 

APPEAL— JUSTICE  OP  THE  PEACES-CONSTRUC- 
TION OP  STATUTES. 

1.  Under  Bums'  Rev.  St  1901,  f  1337f,  al- 
lowing an  appeal  to  the  Supreme  Court  in  a 
civil  cause  within  the  jurisdiction  of  a  justice 
of  the  peace  when  the  proper  constraction  of  a 
statute  is  in  question,  and  the  question  is  duly 
presented,  in  a  suit  within  the  justice's  juris- 
diction for  failure  to  (uruish  natural  gas,  involr- 
ing  the  construction  of  a  contract  allowing  tbe 
use  of  premises  io  operating  for  natural  gaa 
and  requiring  the  furnishing  of  gas  for  dwell- 
ings on  the  premises,  the  constmction  of  sec- 
tions 7089,  7000  (Acts  1881,  p.  563,  IS  2,  3), 
relating  to  landlord  and  tenant  and  the  termi- 
nation of  the  tenancy,  is  not  inTolved,  so  as  to 
permit  an  appeal. to  the  Supreme  Court,  though 
the  court  construed  tbe  contract  as  creuting  a 
tenancy  from  year  to  rvnr,  which  might  be  ter- 
Kmated  without  giving  ootice. 

'Petition  to  reinstate  denied. 


Appeal  from  Circuit  Court,  Howard  Coun- 
ty; J.  F.  Elliott,  Judge. 

Action  by  Hannah  E.  Mendeuhall  and  oth- 
ers against  the  Diamond  Plate  Glass  Com- 
pany and  others.  From  a  Judgment  for 
plaintiffs,  they  appeal.    Dismissed. 

B.  O.  Moon,  for  appellants.  Bell  &  Pur- 
dum  and  Blacklldge,  Shirley  &  Wolf,  for  ap- 
pellees. 

JORDAN,  J.  Appellants  sued  appellees 
to  recover  damages  for  tbe  failure  of  the  lat- 
ter to  furnish  natural  gas  for  domestic  use 
imder  a  contract  executed  as  party  of  the 
first  part  by  Sarah  A,  Trott  and  Hannah  EL 
Mendenhall  and  their  respective  husbands, 
and  the  Diamond  Plate  Glass  Company,  par- 
ty of  the  second  part  By  this  contract  the 
right  was  granted  to  the  said  second  party 
to  have  ingress  and  egress  to  and  from  one 
acre  of  ground,  described  by  metes  and 
bounds,  situate  in  Howard  county,  Ind.,  for 
the  purpose  of  drilling  and  operating  a  gas 
well,  etc.  In  consideration  of  this  right  tbe 
second  party  agreed  to  furnish  free  to  tbe 
first  party,  during  the  continuance  of  the  con- 
tract, natural  gas  necessary  for  domestic  use 
for  two  dwelling  houses  situated  on  the  prem- 
ises. It  was  provided  in  the  written  instru- 
ment In  question  that:  "This  contract  shall 
be  deemed  to  commence  and  run  from  the 
date  of  the  signing  hereof,  and  shall  be  deem- 
ed to  have  terminated  whenever  natural  gas 
ceases  to  be  used  generally  for  manufactur- 
ing purposes,  or  whenever  the  second  party, 
their  heirs  or  assigns,  shall  fail  to  pay  or  ten- 
der the  rental  price  herein  agreed  upon  with- 
in sixty  days  of  tbe  date  of  Its  becoming 
due.  And  in  tbe  event  of  the  termination 
hereof,  for  any  cause,  all  rights  and  UabiU- 
ties  hereunder  shall  cease  and  terminate." 
This  contract  was  made  a  part  of  the  com- 
plaint and  plaintiffs  demanded  $200  damages 
for  the  breach  thereof.  There  was  a  trial 
by  the  court,  and  special  finding  of  facts  and 
conclusions  of  law  thereon.  Judgment  was 
rendered  in  favor  of  appellants  for  $10. 
From  this  Judgment  they  attempt  to  prose- 
cute this  appeal. 

The  transcript  was  filed  ta  this  court  on 
January  21.  1903.  The  point  is  raised  by  . 
counsel  for  appellee  that  this  is  not  an  ap- 
pealable cause,  for  the  reason  that  the 
amount  in  controversy  is  within  the  Jturls- 
diction  of  a  Justice  of  the  peace,  and  there- 
fore the  appeal  is  forbidden  by  section  1337f, 
Bnms'  Rev.  St  1901,  and  it  is  insisted  that 
it  should  be  dismissed.  Counsel  for  appel- 
lants, however,  contend  that  the  case  falla 
within  the  exception  of  section  1337h,  for  the 
reason  that  "there  is  in  question,  and  the 
question  is  duly  presented,  for  the  proper 
construction  of  a  statute."  The  court  below 
found  that  the  contract  set  out  In  the  com- 
plaint was  executed  on  August  11, 1892.  The 
ownership  of  the  land,  and  certain  sales 
thereof,  and  the  assignment  of  the  contract, 
and  other  matters  about  which  no  question 
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arises,  are  all  shown  tn  the  special  finding. 
It  is  further  found  that  the  Diamond  Plate 
Glass  Company  entered  upon  the  land  In 
controversy  under  the  contract,  and  laid 
pipes  for  the  transportation  of  natural  gas, 
etc.,  until  it  assigned  the  contract  to  the 
Pittsburg  Plate  Glass  Company.  This  latter 
company  on  April  1,  1895,  entered  upon  the 
premises  under  the  contract,  and  continued 
to  operate  and  maintain  the  gas  pipes  thereon 
until  about  May  i,  1899,  when  It  removed  the 
pipes  from  the  land,  and  abandoned  the  pos- 
session thereof,  and  has  neither  occupied  nor 
claimed  the  right  to  occupy  the  same  since 
that  time.  It  is  found  that  this  company  at 
no  time  gave  either  an  oral  or  written  notice 
to  appellants  of  their  desire  or  intention  to 
terminate  said  contract,  except  only  such  no- 
tice as  might  be  inferred  from  the  fact  that 
the  company  tore  up  and  removed  the  pipe 
line  from  the  premises,  and  also  removed  its 
gas  pipes  from  all  other  lands  in  the  neigh- 
borhood. The  court  finds  that  the  damages 
sustained  by  the  plaintiffs  by  reason  of  their 
gas  being  cut  off  from  their  houses  from 
May  15,  1809,  to  August  11th,  of  the  same 
year,  amount  to  |10.  The  court,  from  the 
facta,  construed  the  contract  In  suit  as  creat- 
ing a  tenancy  from  year  to  year,  and  held 
that  the  defendant  had  the  right  to  terminate 
the  tenancy  and  abandon  the  premises  at  the 
expiration  of  any  year,  without  giving  plain- 
tiffs any  notice  of  its  inteutiou  to  so  termi- 
nate. Counsel  for  appellants  assert  that  the 
only  question  presented  by  the  record  is 
whether  the  trial  court  properly  construed 
sections  7089,  7090,  Bums'  Rev.  St.  1901,  the 
same  being  sections  2  and  3  gf  an  act  relat- 
ing to  landlord  and  tenant  (Acts  1881,  p.  563). 
Section  2  of  this  statute  provides  that  "all 
general  tenancies  in  which  the  premises  are 
occupied  by  the.  consent,  either  expressed  or 
constructive,  of  the  landlord,  shall  be  deemed 
to  be  tenancies  from  year  to  year."  Section 
3  declares  that  "all  tenancies  from  year  to 
year  may  be  terminated  by  at  least  three 
months  notice  given  to  the  tenant  prior  to 
the  expiration  of  the  year."  Appellants' 
learned  counsel  is  manifestly  in  error  in  his 
claim  that  the  construction  of  these  sections, 
or  either  of  tbem,  Is  necessarily  involved  In 
this  case.  What  was  presented  to  the  trial 
court  under  the  pleading  and  facts  was  an  in- 
teiTretation  or  construction  of  the  written 
contract  in  suit,  which,  as  appellants  con- 
tended, had  been  violated  by  appellees  in  re- 
moving the  gas  pipes  from  the  premises  in 
question,  and  In  ceasing  to  supply  them  with 
natural  gas  for  domestic  use.  It  was  this 
written  instrument  which  the  court  was  call- 
ed upon  and  which  it  undertook  to  construe, 
and  in  construing  it  held  that  a  general  ten- 
ancy from  year  to  year  was  created,  which 
might  be  terminated  by  appellees,  without 
notice,  at  the  expiration  of  any  year.  So  far 
as  the  Jurisdiction  of  this  court  is  concerned. 
It  can  make  no' difference  whether  the  trial 
court  was  right  or  wrong  in  the  consti'uction 


which  it  placed  upon  the  contract  In  suit. 
Before  we  can  entertain  the  appeal,  it  must 
appear  that  there  Is  necessarily  in  question 
the  proper  construction  of  a  statute,  and  that 
such  question  is  duly  presented;  and  then 
only  can  the  case  be  appealed  to  this  court 
for  the  purpose  Qf  presenting  such  questiijn. 

It  will  be  observed  that  the  contract  In 
controversy  provides  that  it  shall  be  deemed 
to  have  been  terminated  whenever  natural 
gas  shall  cease  to  be  used  generally  for  man- 
ufacturing purposes.  In  the  case  of  Diamond 
Plate  Glass  Company  v.  Curless,  22  Ind.  App. 
346,  52  N.  E.  782,  that  court,  in  construing 
a  contract  virtually  the  same  as  the  one 
herein  involved,  and  embracing  the'  same  pro- 
visions in  respect  to  the  limit  thereof,  said: 
"It  cannot  be  construed  to  be  a  lease  for 
years,  •  •  •  nor  would  it  be  a  tenancy 
from  year  to  year,  even  if  the  relation  of 
landlord  and  tenant  existed  between  the  par- 
ties." Section  7090,  supra,  in  regard  to  the 
notice  to  be  given  by  a  landlord  in  order  to 
terminate  a  tenancy  from  year  to  year,  is  in 
express  and  plain  language  made  to  apply 
only  to  the  landlord.  Whether  tiie  coiurt,  in 
its  construction  of  the  contract  in  question, 
was  right  or  wrong  in:  holding  that  appel- 
lants bad  the  right  to  terminate  it  at  the 
expiration  of  any  year  without  giving  notice, 
certainly  does  not  present  a  question  in  re- 
gard to  the  construction  of  that  section.  It 
must  be  remembered  that  neither  the  parties 
nor  the  trial  court  in  a  cause  can,  by  an  er- 
roneous view  or  a  misconception  of  the  point 
or  points  involved  therein.  Improperly  at- 
tempt to  bring  the  construction  of  a  statute 
into  question,  and  thereby  render  the  case 
appealable  to  this  court  If  the  mere  claim 
of  parties  in  an  action  to  the  effect  that  the 
construction  of  a  statute  was  in  question, 
and  was  duly  presented,  could  control,  then, 
under  such  circumstances,  the  statute  deny- 
ing an  appeal  in  cases  within  the  Jurisdiction 
of  a  Justice  of  the  peace  might  be  easily 
evaded.  Deane  v.  State,  159  Ind.  313,  64  N. 
E.  916.  It  follows  that,  as  the  amoimt  in 
controversy  in  this  case  is  within  the  Juris- 
diction of  a  Justice  of  the  peace,  and, the 
construction  of  a  statute  is  not  in  question 
and  duly  presented,  the  appeal  herein  cannot 
be  entertained,  and  is  therefore  dismissed 
for  want  of  Jurisdiction. 

Appeal  dismissed. 


cm  Ind.  3S0) 
TERRY  V.  BYERS  et  al. 
(Supreme  Court  of  Indiana.    Oct.  80,  1903.) 

CRIMINAL  LAW— INDETERMINATE  SENTENCE- 
PRISONS— BOARD  OP  MANAGERS— TERMINA- 
TION OP  IMPRISONMENT— DISCRETION— CON- 
TROL OF  COURTS. 

1.  Burns'  Rev.  St.  1901,  I  1906b,  provides 
that  certain  criminols  shall  be  sentenced  to  the 
rnstody  of  the  board  of  managers  of  the  Indiana 
Reformatory  for  a  term  not  less  than  the  tpini- 
inum  time  required  by  the  statutes  as  a  punish- 
ment for  the  offense,  and  not  more  than  the 
maximum  time,  subject  to  the  rules  and  regula- 
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tions  established  by  the  board  of  managers, 
which  board  is  authorized  to  terminate  such  im- 
prisonment when  the  rules  and  requirements  of 
the  reformatory  have  been  performed.  Held, 
that  a  sentence  under  such  section  was  for  the 
maximum  time  prescribed  by  the  statute,  which 
term  might  be  shortened  by  tlie  good  behavior 
of  the  person  convicted,  at  the  discretion  of  the 
board  of  managers. 

2.  The  discretion  of  the  board  of  managers  of 
a  reformatory  to  terminate  an  imprisonment,  as 
authorized  by  the  indeterminate  sentence  law 
(Burns'  Eev.  St  1901,  i  1906b),  is  not  subject 
to  the  supervision  or  control  of  the  courts. 

Appeal  from  Circuit  Court,  Clark  County; 
Jamea  K.  Marsh,  Judge. 

Habeas  corpus  on  relation  of  Charles  Terry 
against  Joseph  P.  Byers  and  others.  From  a 
decree  remanding  relator  to  custody,  he  ap- 
peals.   Affinned. 

Bobbins  &  Pentecost  and  J.  M.  Puller,  for 
appellant  M.  Z.  Stannard,  Chas.  W.  Miller, 
Atty.  Gen.,  C.  C.  Hadley,  W.  C.  Oeake,  and 
L.  G.  Rotbscblld,  for  appellees. 

DOWLING,  J.  The  appellant  filed  his  ver- 
ified petition  In  the  Clark  drcnlt  court  for 
a  writ  of  habeas  corpus,  charging  that  he 
was  restrained  of  Ms  liberty  at  the  Indiana 
Eeformatory  by  Joseph  P.  Byers,  John  G. 
Williams,  Dr.  J.  Terhune,  John  S.  McDonald, 
Charles  E.  Shively,  Charles  B.  Blbelin,  and 
James  W.  Comfort,  who  constituted  the 
board  of  control  of  such  reformatory.  The 
cause  of  his  restraint  was  alleged  to  be 
a  certified  copy  of  a  judgment  of  conviction 
of  the  petitioner  of  the  crime  of  larceny,  ren- 
dered January  10,  1901,  by  the  Allen  circuit 
court,  In  this  state,  and  fixing  his  punishment 
at  conflnement  in  said  reformatory  for  an 
indeterminate  period  of  from  1  to  14  years.* 
The  illegality  of  such  restraint,  it  was  arer- 
i-ed,  resulted  from  the  fact  that  since  his 
commitment  to  said  institution  the  petitioner 
had  faithfully  observed  the  rules  and  require- 
ments thereof,  and  thereby  became  entitled 
to  his  discharge  therefrom  January  19,  1002; 
but  that  the  board  of  managers  of  the  re- 
formatory bad  falsely  charged  him  with  va- 
rious Infractions  of  the  discipline  of  the  in- 
stitution, and,  without  giving  him  a  hearing, 
had  adjudged  him  guilty,  degraded  him  in 
standing,  and  prolonged  his  term  of  impris- 
onment; and  that  he  had  already  served  as 
a  convict  for  more  than  two  years.  The  peti- 
tion further  stated  that  he  had  been  subjected 
to  cruel  and  Inhuman  punishments  In  the  re- 
formatory upon  false  accusations  of  miscon- 
duct; that  he  bad  been  denied  credits  of 
time  gained  by  good  behavior,  to  which  he 
was  entitled;  that  the  defendants  and  offi- 
cers of  the  reformatory  had  neglected  to  fur- 
nish him  the  educational  training  required  by 
the  statute;  that  he  believed  he  was  being 
kept  in  the  reformatory  because  he  was  skill- 
ful and  obedient,  and  not  for  disobedience 
to  any  law.  A  copy  of  the  rules  of  the  re- 
formatory was  attached  to  the  petition  as  an 
exhibit.  A  writ  was  issued,  and  the  appel- 
lees produced  the  said  Terry  before  the  court 


according  to  the  exigency  of  the  writ  The 
appellees  moved  to  quash  the  writ  for  the 
reasons  following:  "(1)  Because  the  applica- 
tion and  complaint  upon  which  said  writ  of 
habeas  corpus  was  issued  do  not  state  facts 
sufficient  to  authorize  the  issuance  of  a  writ 
of  habeas  corpus.  (2)  Because  it  appears 
from  the  averments  of  the  application  and 
complaint  on  which  said  writ  of  habeas  cor- 
pus was  issued  that  Charles  Terry,  the  per- 
son named  In  said  application  and  writ,  was 
detained  in  the  Indiana  Reformatory  at  the 
time  said  writ  was  applied  for  and  issued 
nnder  a  judgment  of  the  Allen  circuit  court, 
of  the  state  of  Indiana.  (3)  Because  it  ap- 
.pears  from  the  averments  of  said  application 
and  complaint  that  the  above-entitled  pro- 
ceeding Is  a  collateral  attack  on  the  judg- 
ment of  the  Allen  clrcoit  court,  of  the  state 
of  Indiana,  under  and  by  virtue  of  which 
Charles  Terry  was  and  is  committed  to  the 
Indiana  Reformatory,  of  which  institution 
these  defendants  are  the  board  of  control." 
The  motion  to  quash  the  writ  was  sustained, 
and  the  appellant  remanded  to  the  custody 
of  the  appellees.  This  ruling  is  assigned  for 
error.  The  points  made  by  counsel  for  ap- 
pellant are:  (1)  That  by  faithful  observance 
of  the  rules  of  .the  reformatory  an  inmate 
thereof  becomes  entitled  to  discbarge  at  the 
expiration  of  the  minimum  term  of  punish- 
ment for  the  crime  of  which  henvas  adjudged 
guilty;  (2)  that  the  roles  adopted  by  the 
board  of  control  for  the  government  of  the 
inmates  of  the  institution  are  unreasonable, 
and  not  authorized  by  law;  (3)  or  that,  if  au- 
thorized, the  statute  so  authoring  them  is 
unconstitutional  and  void. 

1.  Section  8  of  the  act  of  1807  (Acts  1807, 
p.  73,  c.  53;  Bums'  Rev.  St  1001,  f  lOOGb) 
provides  that  a  defendant  over  the  age  of 
16  years  and  less  than  30  years,  found  guilty 
of  any  crime  except  treason  or  murder  In  the 
first  or  second  degree,  shall  be  sentenced  to 
the  custody  of  the  board  of  managers  of  the 
Indiana  Reformatory,  to  be  confined  for  a 
term  of  not  less  than  the  minimum  time  pre- 
scribed by  the  statutes  as  a  punishment  for 
such  offense,  and  not;  more  than  the  maxi- 
mum time  so  prescribed,  subject  to  the  rules 
and  regulations  established  by  such  board  of 
managers.  The  section  further  declares  that 
the  board  may  terminate  such  Imprisonment 
whep  the  rules  and  requirements  of  such  re- 
formatory liave  been  obeyed  and  performed 
according  to  the  provisions  of  the  act  As 
was  indicated  in  Miller  v.  State,  149  Ind. 
607,  40  N.  K  894,  40  L.  B.  A.  109,  the  punish- 
ment to  be  adjudged  in  each  case  of  convic- 
tion is  for  the  maximum  time  prescribed  by 
the  statute.  This  term  may  be  shortened  by 
the  good  behavior  of  the  person  In  custody, 
and  the  board  of  managers  of  the  reforma- 
tory is  authorized,  in  its  discretion,  to  ter- 
minate such  imprisonment  when  the  rules 
and  requirements  of  the  reformatory  have 
been  faithfully  observed.  This  discretion  of 
the  board  is  not  subject  to  the  supervision  or 
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control  of  the  courts.  It  resembles  that 
usually  exercised  by  a  board  of  pardons,  or 
by  the  Governor  of  this  state  under  the  au- 
thority committed  to  him  by  the  Constitu- 
tion to  grant  reprieves,  commutations  of  sen- 
tences, and  pardons.  The  law  confers  upon 
tite  person  imprisoned  in  the  reformatory  no 
absolute  right  of  discharge  under  any  circum- 
stances until  the  maximum  term  of  imprison- 
ment prescribed  as  the  punishment  for  the 
crime  of  which  such  inmate  has  been  adjudg- 
ed guilty  has  expired.  The  word  "may,"  as 
used  in  the  latter  part  of  section  8,  supra, 
must  be  understood  in  its  usual  acceptation, 
and  as  granting  to  such  board  permission, 
liberty,  or  discretion  to  terminate  such  im-. 
prlsonment,  and  not  as  imposing  on  the  board 
a  duty  to  be  performed  In  all  cases,  whether 
such  board  believes  the  person  imprisoned  en- 
titled to  his  discharge  or  otherwise.  Should 
this  clause  of  the  act  be  construed  as  man- 
datory, all  discipline  in  the  institution  would 
inevitably  be  overthrown,  and  the  board 
would  be  exposed  to  Innumerable  and  con- 
stantly recmring  legal  controversies  with  the 
inmates  over  the  question  of  the  right  of  such 
inmates  to  a  discharge.  A  construction  of 
the  statute  which  would  probably  be  attended 
with  such  results  ought  not  to  be  adopted. 
The  rules  and  regulations  established  by  the 
board  of  managers  seem  to  us  appropriate, 
necessary,  and  humane;  and,  even  if  this 
court  had  the  power  to  review  them,  we 
would  Jiot  feel  inclined  to  criticise  or  con- 
demn their  TequIrementB.  They  do  not  au- 
thorize cruel  or  unusual  punishments,  and,  if 
such  punishments  should  be  inflicted,  the 
dvil  and  criminal  laws  of  the  state  make 
ample  provision  for  the  protection  of  the 
rights  of  the  prisoner  and  the  punishment  of 
the  wrongdoer.  Rules  for  the  government  of 
the  reformatory  are  authorized  by  the  act  of 
February  26,  1897,  and  the  constitutional 
validity  of  tliat  act  has  been  declared  and 
affirmed  by  this  court  In  numerous  cases. 
Miller  V.  State,  149  Ind.  607,  49  N.  E.  894, 
40  L.  R.  A.  109;  Skelton  y.  State,  149  Ind. 
641,  49  N.  G.  901;  Vancleave  y.  State,  150 
Ind.  273,  49  N.  B.  106Q;  Wilson  y.  State,  150 
Ind.  697,  49  N.  E.  904;  Davis  y.  State,  152 
Ind.  34,  51  N.  B.  928,  71  Am.  St  Rep.  322; 
Colip  V.  State,  153  Ind.  584,  55  N.  E.  739, 
74  Am.  St.  Rep.  322;  Bloom  y.  State,  155 
Ind.  292,  58  N.  B.  81;  Shular  y.  State  (Ind. 
Sup.)  66  N.  B.  746. 

•  The  claim  of  the  petitioner  to  be  dischar- 
ged from  imprisonment  on  the  ground  that 
he  has  faithfully  observed  all  reasonable  rules 
and  requirements  of  the  reformatory  pre- 
scribed by  the  board  of  managers  cannot  be 
allowed.  The  petition  for  the  writ  was  in- 
sufficient, and  the  Clark  circuit  court  prop- 
erly sustained  the  motion  to  quash  for  the 
reason  that  the  facts  stated  did  not  entitle 
the  petitions  to  his  discbarge  from  the  re- 
formatory. 

Thfere  is  no  error  in  the  record.    Judg- 
ment affirmed. 


(31  Ind.  App.  S53> 
HERBERT  y.  KUPERTUS  et  al. 
(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct.  30,  1903.) 

HCSBAND    AND    WIFE— DEBTS    OP   HUSBAND- 
NECESSARIES— PROPERTY  OF  WIFE 
—MORTGAGES. 

1.  A  wife  died,  leaving  real  estate  subject  to 
a  mortgage  executed  by  herself  and  husband  to 
secure  a  debt  for  money  borrowed,  which  was- 
used  to  pay  living  expenses,  the  expenses  of  the 
wife's  illness,  and  for  other  family  necessaries. 
The  notes  given  therefor  were  not  signed  by  the 
husband,  but  the  mortgage  contained  the  clause 
that  "the  mortgagor  expressly  agrees  to  pay  the 
sum  of  money  above  secured."  Held,  that  the 
debts  were  those  of  the  husband. 

2.  The  husband's  one-third  interest  in  the  real 
estate  after  the  wile's  death  should  he  first  ap- 
plied to  the  payment  of  the  debt,  as  between  a 
purchaser  from  him  and  the  wife's  administra- 
tor. 

Appeal  from  Circuit  Court,  Vanderburgh 
County;   A.  O.  Hawkins,  Judge. 

Action  by  Adam  Rupertus  and  others 
against  Peter  Herbert  From  a  judgment  for 
plaintiffs,  defendant  appeals.    Affirmed. 

W.  W.  Ireland  and  Wm.  Reister,  for  ap- 
pellant Hornbrook  &  Wheeler,  for  appel- 
lees. 

ROBT,  J.  The  special  finding  herein  shows 
the  following  facts:  Appellee  Wheeler  is  the 
administrator  with  the  will  annexed  of  Ansa 
M.  Slinghart,  who  departed  this  life  August 
15,  1901,  testate,  the  owner  of  the  west  half 
of  lot  6,  block  81,  in  the  city  of  EvansvlUe. 
Fred  L.  Slinghart  was  the  husband  of  the 
deceased,  and  they  were  living  together  at 
the  time  of  her  death.  Within  90  days  after 
the  will  of  said  Anna  M.  was  admitted  to 
probate,  the  husband  duly  elected  to  take 
under  the  law.  On  October  25,  1901,  he  ex- 
ecuted a  warranty  deed  to  appellant  for  the 
one-third  part  of  the  said  real  estate.  There- 
after said  administrator  filed  his  petition  to 
sell  said  real  estate,  making  appellant  a  party, 
and  It  was  agreed  by  all  the  parties  to  the 
proceeding  that  the  sale  be  made,  and  that 
the  right  of  each  one  to  assert  his  claim  to 
any  portion  of  the  proceeds  be  postponed 
until  such  sale  was  made  and  the  proceeds 
thereof  in  the  hands  of  the  administrator. 
Thereafter  the  property  was  sold  for  $810, 
sale  approved,  and  cause  continued  in  order 
to  adjudicate  the  rights  of  the  respective  par- 
ties to  the  fund.  There  was  a  mortgage  lien 
against  said  real  estate  of  $371.25,  such  mort- 
gage having  been  executed  by  Anna  M.  and 
Fred  Slinghart,  who  were  husband  and  wife 
at  the  time.  Two-tliirds  of  the  proceeds  of 
the  sale  Is  sufficient  to  pay  said  mortgage. 
There  are  no  claims  filed,  contracted  before 
the  marriage  of  said  Anna  M.,  who  had  no 
other  property.  The  real  estate  was  occu- 
pied by  her  and  her  husband  «8  a  home.  The 
mortgage  was  executed  to  secure  a  loan  of 
money  which  was  used  to  pay  living  ex- 
penses and  the  expenses  of  decedent's  last 
illness,  she  being  then  sick,  and  other  inci- 
dental expenses,  all  of  which  were  for  fam- 
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ily  necessaries;  the  husband  recelTing  the 
benefit  of  said  loan  by  the  payment  of  such 
debts  and  expenses.  The  notes  given  there- 
for were  not  signed  by  the  husband.  The 
mortgage  contained  a  clause  as  follows: 
"And  the  mortgagor  expressly  agrees  to  pay 
the  sum  of  money  above  secured,"  etc.  Such 
mortgiige  was  duly  recorded  eight  months 
prior  to  the  time  that  the  deed  was  executed 
to  appellant,  who  bought  with  full  knowledge 
thereof.  Claims  against  said  estate  are  pend- 
ing to  the  amount  of  ?275,  and  Fred  SUng- 
hart  is  an  Insolvent  nonresident  Upon  these 
facts  the  court  stated  as  conclusions  of  law 
that,  as  between  the  parties,  Uie  mortgage 
debt  was  the  debt  of  the  husband;  that  the 
real  estate  appellant  acquired  from  the  hus- 
band was  liable  for  Its  proportion  of  the 
mortgage  debt.  From  a  judgment  in  accord- 
ance with  such  conclusions  the  appeal  Is  tak- 
en. Upon  the  death  of  the  wife  testate  or 
Intestate  one-third  of  her  real  estate  descend- 
ed to  the  husband,  subject  to  Its  proportion 
of  her  debts  contracted  before  marriage. 
Section  2042,  Burns'  Kev.  St  1901.  The  es- 
tate thus  acquired  by  him  Is  not  subject  to 
the  payment  of  the  general  debts  of  the  de- 
ceased wife.  Kemph  v.  Bellinap,  15  Ind. 
App.  77,  43  N.  E.  891;  Roach  v.  White,  94 
Ind.  510.  The  right  conferred  by  the  statute 
is  absolute,  except  when  It  has  been  waived 
by  agreement  or  -when  the  husband  has  es- 
topped himself  from  claiming  it.  Koach  v. 
White,  supra;  O'Harra  v.  Stone,  48  Ind. 
417.  The  husband  who,  by  Joining  with  the 
wife,  enables  her  to  mortgage  her  estate,  as 
she  could  not  otherwise  do,  said  mortgage 
containing  an  agreement  to  pay  the  debt 
secured.  Is  estopped  from  denying  the  Juris- 
diction of  the  court  to  sell  all  the  land  thus 
mortgaged.  Pearson  v.  Kepner  (Ind.  App.) 
63  N.  E.  38.  The  husband  owes  to  the  wife 
the  duty  of  supporting  and  maintaining  her. 
Arnold  v.  Brandt,  10  Ind.  App.  109,  44  N. 
E.  930;  Nelson  v.  Spaulding,  11  Ind.  App. 
453,  39  N.  E.  108.  Distribution  of  the  fund, 
under  the  Issue,  depends  upon  the  equities 
of  the  various  claimants.  Appellant  'is  en- 
titled to  the  husband's  share.  The  appellee 
administrator  is  the  representative  of  the 
wife.  The  relation  of  these  two  to  the  debt 
secured  by  the  mortgage  is  therefore  open  to 
inquiry.  Johnson  v.  Jouchert,  124  Ind.  105, 
24  N.  E.  580,  8  L.  R.  A.  795.  Suretyship  Is 
a  fact  collateral  to  the  main  contract.  The 
rights  and  liabilities  sustained  by  the  husband 
and  wife  to  the  debt  do  not  depend  upon  the 
form  in  which  It  was  evidenced.  When  two 
persons  are  Jointly  liable  for  the  same  debt 
and  as  between  themselves  the  debt  is  the 
debt  of  one  of  them,  that  one  la  regarded  as 
principal  and  the  other  as  surety.  The  In- 
quiry Is,  who  received  the  consideration,  and 
who,  according  to  the  arrangements  actually 
made,  ought  to  pay  the  debt?  Lackey  v. 
Borutr,  152  Ind.  371,  376,  53  N.  B.  412;  Sefton 
V.  Hargett  113  Ind.  592,  15  N.  E.  513:  Porter 
*.  Waltz.  108  Ind.  40,  8  N.  E.  705.    The  spe- 


cial finding  shows  that  the  husband  received 
the  benefit  of  the  loan  to  secure  ■which  the 
mortgage  was  executed,  and  he  expressly 
agreed  to  pay  the  "sum  of  money  so  secured." 
As  between  him  and  the  wife,  compelled  to 
mortgage  her  home  to  pay  debts  and  expenses 
for  which  It  was  the  duty  of  the  husband  to 
provide.  It  cannot  be  doubted  that  the  equity 
was  with  her,  and  consequently  Is  with  hei 
administrator.  That  portion  of  the  fund  de- 
rived from  the  sale  of  the  real  estate  de- 
scending to  the  husband  should  have  been 
first  applied  to  the  satisfaction  of  the  mort- 
gage debt  Pomeroy's  Eq.  Juris.  |  1417. 
The  order  of  distribution  was  more  favora- 
ble to  appellant  than  the  facts  warrant 
Judgment  ia  affirmed. 


COUCHMAN  ▼.  PRATHEB  et  al.* 

(Appellate  Court  of  Indiana,  Division  No.  1. 

Oct  20,  1903.) 

DEATH— ACTIONS— INTOXTCATINO     LIQUORS- 
PLEADING— DEMURRER. 

1.  Burns'  Rev.  St.  1901,  I  2&5.  provides  that 
when  death  is  caused  by  wrongful  act  the  per- 
sonal representatives  may  sue  therefor  if  the  de- 
ceased might  have  maintained  an  action  for  the 
same  act  or  omission  bad  he  lived.  Section 
7288  declares  that  a  person  selling  intoxicating 
liquors  in  violation  of  the  act  should  be  liable 
"to  any  person  who  shall  sustain  any  injury  or 
damage  to  his  person  or  property  or  menus  of 
support  on  account  of  the  use  of  such  liquors  so 
sold."  Held,  that  an  administrator  could  not 
maintain  an  action  for  the  death  of  his  Intestate, 
caused  by  intoxication  from  liquors  sold  con- 
trary to  the  statute. 

2.  The  question  as  to  the  right  of  action  was 
properly  presented  by  demurrer  to  the  complaint 
for  want  of  tacts. 

Appeal  from  Circuit  Court,  Clinton  Couo- 
ty;  J.  V.  Kent  Judge. 

Action  by  Harry  S.  Couchman,  adminis- 
trator, against  Cyrus  A.  Prather  and  others. 
Judgment  for  defendants,  and  plaintiff  ap- 
peals.   Aflirmed. 

S.  R.  Artman  and  J.  C.  Farber,  for  appel- 
lant. S.  M.  Ralston,  Ayres,  Jones  &  Hollett, 
Dupree  &  Slack,  and  Morrison  &  Morrison, 
for  appellees. 

HENIvBY,  J.  This  action  Is  prosecuted  by 
appellant,  as  administrator  of  the  estate  of 
John  S.  Couchman,  deceased,  and  under  sec- 
tion 285,  Burns'  Rev.  St  1901.  Decedent,  by 
the  averments  of  the  complaint  became  in- 
toxicated from  drinking  whisky  sold  to  him 
by  appellees,  and  while  In  such  condition  fell 
out  of  his  buggy  on  a  public  highway,  and 
broke  his  neck,  from  which  Injury  his  death 
resulted.  The  trial  court  sustained  appel- 
lees' demun'er  to  the  complaint  and  out  of 
this  ruling  grows  the  only  questions  pre- 
sented by  this  appeal.  The  complaint  al- 
leges that  appellant  Is  the  administrator  of 
the  estate  of  John  S.  Couchman,  deceased, 
who  died  Intestate  In  Boone  county,  Ind.,  on 
the  23d  day  of  May,  1001;  that  he  left  sur- 
viving him  his  widow  and  certain  other  belTB. 

1  Superseded  by  opinion,  Jtizi^a  B^  ««ivJOQIC 
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aaming  tbem;  tbat  he  was  at  the  date  of  bis 
death  58  years  old,  by  occupation  a  farmer, 
and  resided  about  three  miles  from  the  town 
of  Thorntown;  that  he  was  capable  of  earn- 
ing and  did  earn  $1,200  per  year;  that  ai>- 
pellees  were  engaged  in  the  business  of  sell- 
ing at  retail.  In  the  said  town  of  Thorntown, 
and  without  license  so  to  do,  intoxicating  liq- 
uors by  the  drink,  and  permitting  such  liq- 
uors to  be  dranlc  upon  the  premises;  tbat 
such  unlawful  sales  were  carried'  on  daily 
from  the  19th  of  November,  1900,  until  some 
time  in  June,  1901;  that  on  the  23d  day  of 
May,  1901,  and  for  a  long;  time  prior  thereto, 
appellees  knew  and  were  acquainted  with  the 
decedent,  and  were  accustomed  to  selling  blm 
intoxicating  liquors  when  he  was  in  an  in- 
toxicated condition,  and  knew  that  he  was 
In  the  habit  of  becoming  intoxicated;  tbat 
appellees  bad  prior  to  May  23,  1901,  at  dif- 
ferent times,  while  they  were  conducting 
said  business,  been  requested  by  members  of 
decedent's  family  not  to  sell  intoxicating  liq- 
uors to  him;  that  appellees  knew  that  de- 
cedent possessed  an  uncontrollable  appetite 
for  Intoxicating  liquors,  and  was  neycr  where 
the  same  could  be  procured  without  becom- 
ing intoxicated;  that  on  said  23d  day  of  May, 
appellees  did,  In  their  said  place  of  business, 
sell  to  decedent  intoxicating  liquor  in  less 
quantities  than  a  quart,  which  liquor  he  then 
and  there  drank,  from  the  effects  of  which 
"the  said  John  S.  Couchman  became  so  ex- 
tremely intoxicated  that  his  mind  was  be- 
clouded, and  that  he  was  in  a  senseless  and 
semiconscious  condition  by  reason  of  the 
drinking  of  said  intoxicating  liquors  so  sold 
and  delivered  to  him  by  the  defendants;  that 
Willie  the  said  Couchman  was  in  the  said 
condition,  the  said  defendants,  then  and  there 
knowing  at  the  time  that  he  was  In  such  In- 
to;cIcated  condition,  sold,  bargained,  and  de- 
livered to  him  additional  intoxicating  liquors 
in  less  quantities  than  a  quart  at  a  time, 
which  the  said  John  S.  Couchman  then  and 
there  drank  In  defendants'  place  of  business, 
and  by  reason  thereof  and  as  a  result  there- 
from became  so  extremely  drunk,'  Intoxicat- 
ed, and  unconscious  of  bis  condition  and  sur- 
roundings that  he  was  wholly  incapacitated 
for  traveling,  or  driving  or  managing  a  horse 
of  any  disposition  whatever,  all  of  which 
facts  the  defendants  then  and  there  well 
knew;  that,  notwithstanding  all  of  said 
facts,  the  said  defendants,  well  knowing  that 
the  said  Couchman  was  liable  to  receive  fatal 
injuries  In  attempting  to  drive  or  manage  a 
horse,  and  knowing  that  he  had  driven  a 
horse  to  the  said  town  of  Thorntown,  and 
knowing  that  he  was  liable  to  attempt  to 
drive  said  horse  to  his  home  while  In  said 
condition,  allowed  and  permitted  him,  the 
said  Couchman,  while  In  such  intoxicated, 
helpless,  and  incapacitated  condition,  to  get 
into  his  buggy,  and  to  attempt  to  drive  the' 
horse  hitched  thereto  from  the  said  town  of 
Thorntown  to  the  home  of  said  Couchman,  8V4 
miles  distant  In  the  country;  that  by  reason 


of  bis  extremely  drunken,  intoxicated,  and 
senseless  and  incapacitated  condition,  so  pro- 
duced and  brougiht  about  solely  by  the  said 
defendants  by  the  unlawful  sale  of  intoxicat- 
ing liquors  to  him  as  aforesaid,  the  said 
Couchman  attempted  to  drive  his  horse  over 
the  public  highway  to  his  home  when  he  did 
not  possess  the  ability  to  do  so  safety,  and 
tbat  while  BO  driving  In  such  senseless  and 
unconscious  condition  as  aforesaid  the  said 
John  S.  Couchman  fell  from  his  buggy  upon 
his  head  and  shoulders,  then  and  there  break- 
ing his  neck,  from  the  eCFects  of  which  he 
then  and  there  died— all  of  which  was  caused 
by  and  resulted  from  the  vprongful  and  un- 
lawful acts  of  the  defendants  in  selling,  bar- 
tering, and  fumisblng  to  the  said  John  S. 
Couchman  intoxicating  liquors  in  less  quanti- 
ties than  a  quart  at  a  time,  in  violation  of  the 
law,  and  without  a  license,  and  in  furnishing 
the  same  to  the  said  John  S.  Couchman  while ' 
he  was  In  a  state  of  Intoxication,  and  pro- 
ducing thereby  the  aforesaid  senseless  and 
unconscious  condition  of  him,  the  said  John 
S.  Couchman;  that  the  said  John  S.  Couch- 
man, when  not  intoxicated,  was  able  to  and 
did  drive  a  horse  with  rare  skill  and  ability; 
that  by  reason  of  the  facts  herebibefore  al- 
legied  the  estate  of  the  said  John  S.  Couch- 
man, his  heirs  at  law  and  the  next  of  kin, 
liave  been  damaged  in  the  sum  of  $10,000. 
Appellees  Prather,  Gillespie,  and  Sipes  eachr 
separately  demurred  to  the  complaint  Ap> 
pellees  Hays  and  Ready  filed  a  joint  demur- 
rer to  the  complaint  The  demurrers  all  pre- 
sent the  same  question,  and  assign  two  rea- 
sons why  the  complaint  should  be  held  in- 
sufficient: First  because  the  plaintilf  has 
not  the  legal  capacity  to  sue;  and,  second, 
tliat  the  complaint  does  not  state  facts  euffl- 
clent  to  constitute  a  cause  of  action. 

It  becomes  necessary  to  first  determine 
whether  the  personal  representative  of  the 
decedent  has  a  right  of  action  under  the  stat- 
ute of  this  state  upon  the  facts  stated  in  the 
complaint.  By  section  285,  Bums'  Rev.  St 
1901,  It  is  provided  that:  "When  the  death 
of  one'  Is  caused  by  the  wrongful  act  or  omis- 
sion of  another  the  personal  representatives 
of  the  former  may  maintain  an  action  there- 
for against  the  latter  if  the  former  might 
have  maintained  an  action,,  had  he  or  she 
(as  the  case  may  be)  lived,  against  Uie  lattor 
for  an  injury  for  tne  same  act  or  omission." 
Appellant's  right  to  maintain  an  action  under 
the  statute  depends  upon  whether  or  not  his 
decedent  could  have  maintained,  liad  he  sur- 
vived, an  action  in  bis  own  name  and  right 
for  damages  occasioned  by  the  injury  com" 
plained  of.  It  Is  provided  by  section  7288, 
Bums'  Rev.  St  1901,  that  "every  person  who 
shall  sell,  barter  or  give  away  any  intoxicat- 
ing liquors  In  violation  of  any  of  the  provi- 
sions of  this  act,  shall  be  personally  liable, 
and  also  liable  on  his  bond,  filed  In  the  au- 
ditor's ofBce,  as  required  by  section  four  of 
this  act  (5315)  to  any  person  who  shall  sus- 
tain any  Injury  or  damage  to  his  person  or 
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property  or  means  of  support  on  account  of 
the  use  of  such  intoxicating  liquors  so  sold 
as  aforesaid,  to  be  enforced  by  appropriate 
action  in  any  court  of  competent  Jurisdic- 
tion." The  quebtlon  then  arises,  can  the  per- 
son -who  is  Injured  by  his  own  voluntary  in- 
toxication maintain  an  action  for  damages 
therefor  under  section  7288,  supra?  The  stat- 
ute gives  to  any  person  who  is  injured  either 
in  person  or  property  or  means  of  support 
the  right  to  recover  damages.  This  not  only 
includes  the  widow  and  children  and  father 
and  mother,  who  may  be  dependent  for  sup- 
port upon  the  user  of  the  intoxicating  liq- 
uors so  unlawfully  sold,  but  It  also  Includes 
any  person  who  might  be  Injured  in  person 
or  property  by  the  reckless  acts  of  the  intox- 
icated person.  Wall  v.  State  ex  rel.  Kendall, 
10  Ind.  App.  630.  38  N.  B.  190;  Baecher  v. 
State  ex  rel.  Chandler,  19  Ind.  App.  100,  49 
N.  E.  42;  Beem  v.  Chestnut,  120  Ind.  390, 
22  N.  E.  303.  The  class  of  persons  to  whom 
the  right  of  action  is  given  ia  named  in  the 
statute,  and  such  right  of  action  must  be 
limited  to  the  beneficiaries  so  named.  Boyd, 
Adm'r,  v.  Brazil,  etc..  Coal  Co.,  25  Ind.  App. 
157,  57  N.  E.  732;  The  Maule  Coal  Co.  v. 
Partonheimer,  Adm'r,  155  Ind.  100,  55  N.  B. 
751,  57  N.  E.  710.  We  do  not  believe  it  was 
the  intention  of  the  Legislature  to  create  a 
liability  in  favor  of  an  individual  who  par- 
ticipates in  a  wrong  committed,  and  such 
statutes,  as  is  said  by  Black  in  his  work  on 
Intoxicating  Liquors  at  section  291,  "were 
intended  to  apply  to  innocent  third  persons, 
who  might  be  injured  by  the  fact  or  the  con- 
sequences of  the  Intoxication."  Any  other  In- 
terpretation of  the  statute  would  place  a 
premium  on  drunkenness  and  debauchery, 
which  the  Legislature  did  not  intend.  Weity 
V.  Hallway  Co.,  105  Ind.  56,  4  N.  E.  410.  The 
statute  (section  7288,  supra)  gives  to  every 
Innocent  Injured  person  a  complete  remedy. 
In  Dunlap  v.  Wagner,  85  Ind.  520,  44  Am. 
Rep.  42,  the  court  said:  "It  Is  plain  that  a 
right  of  action  exists  against  one  who  makes 
another  drunk  for  the  recovery  for  such  in- 
juries as  are  done  by  the  intoxicated  person 
'on  account,'  as  the  statutory  phrase  runs,  'of 
the  use  of  such  intoxicating  liquors.' "  In  the 
last-cited  case  the  owner  of  a  horse  killed 
through  the  reckless  driving  of  an  intoxicat- 
ed person  was  permitted  to  recover  from  the 
seller  of  the  liquor.  See,  also,  Mulcahey  t. 
Glvens,  115  Ind.  286,  17  N.  E.  598.  In  State 
ex  rel.,  etc.,  v.  Cooper,  114  Ind.  12,  16  N.  E. 
518,  a  complaint  of  the  wife  was  held  suffi- 
cient alleging  that  the  sales  of  intoxicating 
liquors  to  her  husband  had  caused  him  to 
neglect  his  labor,  squander  his  estate,  and 
fail  to  provide  for  her.  It  would  certainly  be 
against  all  reason  and  Justice  to  hold  that 
under  this  section  of  the  statute  the  husband 
could  himself  sue  for  the  recovery  of  his 
squandered  property  and  damages  for  his 
self-inflicted  Injuries.  The  damages  recover- 
able are  Intended  to  be  placed  beyond  the 
reach  of  the  guilty  parties,  and  inure  to  the 


innocent  injured  persons  who  have  snfTered 
from  the  wrongs  done.  In  Michigan  a  stat- 
ute very  similar  to  ours,  and  certainly  as 
broad  in  its  terms,  reads  as  follows:  "Every 
wife,  child,  parent,  guardian,  or  other  person 
who  shall  be  injured  in  person,  or  property, 
or  means  of  support,  by  any  intoxicated  per- 
son, or  by  means  of  the  intoxication  of  any 
person,  shall  have  a  right  of  action  In  his  or 
her  own  name,  against  any  person  or  persona 
who  shall,  by  selling  or  giving  away  any  in- 
toxicating liquors,  have  caused  or  contribut- 
ed to  the  Intoxication  of  such  person  or  per- 
sons," etc..  Laws  1883,  p.  215,  No.  191.  The 
Supreme  Court  of  Michigan  held  that  under 
this  statute  only  Innocent  Injured  parties 
could  recover,  and  denied  the  right  of  recov- 
ery to  a  wife  who  had  requested  the  sale  of 
liquor  to  her  husband.  Rosecrants  v.  Shoe- 
maker, 26  N.  W.  794.  And  In  Brooks  v. 
Cook,  44  Mich.  617,  7  N.  W,  216,  38  Am.  Rep. 
282,  it  was  held  that  the  intoxicated  person 
himself  had  no  right  of  action  against  the 
seller  of  the  liquor  for  money  stolen  from 
him  when  drunk.  See,  also,  Engleken  v.  Hll- 
ger,  43  Iowa,  503.  It  is  no  doubt  true  that 
a  cause  of  action  might  arise  in  favor  of  the 
representative  of  the  deceased  if  the  case  was 
made  to  rest  on  the  ground  that  the  intoxi- 
cating liquor  was  administered  by  force,  or 
by  a  trick,  or  by  deception  amounting  to  a 
fraud  on  the  party's  will  equivalent  to  force 
in  overpowering  it.  King  v.  Henkie,  80  Ala. 
505,  60  Am.  Rep.  119.  The  action  under  such 
a  state  of  facts  would  be  entirely  independ- 
ent of  section  7288,  supra,  and  would  cor- 
respond to  the  common-law  action  of  tres- 
pass vl  et  armis,  and  could  be  prosecuted  by 
the  representative  of  the  deceased  under  sec- 
tion 285,  supra.  We  conclude,  therefore,  that 
the  facts  stated  in  appellant's  complaint  do 
not  constitute  a  cause  of  action  In  his  favor, 
and  that  the  question  Is  properly  presented 
by  the  demurrer  for  want  of  facts. 
The  Judgment  Is  affirmed. 


ROBINSON,  0.  J., 
reached. 


concurs  In  conclusion 


(SI  Ind.  App.  6M) 

CABELL  et  al.  T.  McKINNElT  et  al. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct.  29,  1903.) 

REPLEVIN— JUDGMENT— MORTOAGBJS  —  EXECU- 
TION —  SIQNINa  —  ALTERATION  —  AGENTS  — 
RATIFICATION-TRIALr-CROSS-BXAMINATION. 

1.  Where  plaintiffs  in  replevin  took  possession 
of  the  property  under  the  writ,  and  there  was  a 
verdict  (or  defendant  for  return  of  the  prop- 
erty, plaintiffs  could  not  complain  because  the 
verdict  did  not  also  assess  the  value  of  the  prop- 
erty and  damat^es  for  its  detention,  as  required 
by  Rev.  St.  1881,  §  549. 

2.  An  instruction  that,  if  defendant  sisned 
and  delivered  a  mortgage,  that  constituted  its 
execution,  and,  if  afterwards  certain  material 
words  were  inserted  therein  by  plaintiffs,  then, 
before  such  mortgage  would  be  binding  on  de- 

f  1.  See  Replevin,  vol.  42,  Cent  Dls.  i  417. 
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fendant,  It  would  have  to  be  redelirered  by  her, 
was  not  misleading  because  omitting  reference 
to  defendant's  power  to  ratify  the  insertion,  in 
•Tiew  of  other  instructions  clearly  stating  that 
defendant  might  ratify  the  act,  and  that,  if  the 
words  were  inserted  with  her  consent,  they 
were  binding  on  her. 

3.  An  instruction  that  if  A.  was  attorney  for 
plaintiffs,  and  acting  for  them  in  the  execution 
of  a  mortgage  to  them,  his  knowledge  of  altera- 
tions therein  was  knowledge  to  the  plaintiffs,  if 
erroneous,  as  charging  the  plaintiffs  with  after- 
acquired  knowledge  of  their  agent,  was  harm- 
less, in  view  of  a  finding  that  the  alteration  was 
made  by  A.  while  acting  as  plaintiffs'  attorney. 

4.  Where  defendant  testified  that  she  had 
been  forced  to  sign  the  mortgage  in  sait,  but 
in  fact  admitted  its  execution  as  it  was  be- 
fore certain  alterations,  to  which  alone  she  al- 
leged force,  it  was  not  error  to  refuse  to  permit 
her  to  be  contradicted  as  to  her  statement  that 
she  did  not  sign,  as  the  matter  was  immaterial. 

5.  Where  defendant  alleged  that  the  mortgage 
sued  on  had  been  altered  after  its  execution  by 
her,  by  Inserting  after  the  description  of  the 
goods  the  words  "in  her  storehouse,"  it  was  er- 
ror to  refuse  to  permit  her  to  be  cross-examined 
as  to  whether  it  was  not  her  intention  to  mort- 
gage the  goods  in  her  storehouse. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; Newton  Crooke,  Special  Judge. 

Action  by  John  M.  Cabell  and  otberB 
against  Susan  F.  McKlnney  and  others. 
Judgment  for  defendants,  and  plaintiffs  ap- 
Reyersed. 


Alexander  &  Harris  and  Duncan  &  Bat- 
man, for  appellants.  J.  H.  Underwood  and 
East  &  East,  for  appellees. 

COMSTOCK,  P,  J.  AcUon  of  replevin  by 
appellants  against  appellees  to  recover  the 
possession  of  a  stock  of  goods,  based  on  a 
chattel  mortgage  alleged  to  have  ueen  given 
appellants  by  appellee  Susan  F.  McICinney. 
The  defendants  falling  to  give  bond  under 
the  statute,  appellants  gave  bond,  and  took 
possession  of  the  goods  under  the  writ  The 
answers  pleaded  were  (1)  non  est  factum  by 
Susan  F.  McKlnney.  mortgagor;  (2)  general 
denial  by  all  defendants;  (3)  material  altera- 
tion by  inserting  in  the  mortgage  after  its 
execution,  by  the  plaintiffs,  their  agent  or  at- 
torney, the  words  "in  my  storeroom  in  Bed- 
ford"; (4)  by  defendants  other  tlian  the  mort- 
gagor, that  the  mortgagor  was  Indebted  to 
them,  and  the  mortgage  was  given  to  plain- 
tiffs in  pursuance  of  a  fraudulent  conspiracy 
between  them  and  the  mortgagor  to  defeat 
the  codefendants  in  the  collection  of  their 
debt  To  this  the  plaintiffs  replied  (1)  a  gen- 
eral denial;  and  (2)  the  payment  of  their  in- 
debtedness. The  Jury  returned  the  following 
verdict:  "We,  the  Jury,  find  for  the  defend- 
ants; that  the  property  seized  under  the  writ 
of  replevin  herein,  and  delivered  to  the  plain- 
tiffs, be  returned  to  the  defendants."  On 
this  verdict  the  court  rendered  Judgment  that 
the  plaintiffs  take  nottting  by  this  action; 
that  the  defendants  are  the  owners  and  enti- 
tled to  the  immediate  possession  of  the  prop- 
erty described  and  taken  under  the  writ  of 
replevin,  and  for  costs.  But  three  questions 
arise  on  this  appeal,  viz.,  the  sufficiency  of 


the  verdict,  the  correctness  of  certain  instruc- 
tions, and  the  rulings  on  the  admission  of  evi- 
dence. 

It  Is  claimed  that  the  verdict  is  insufficient 
because  it  fails  to  find  the  value  of  the  goods 
taken.  Section  549,  Rev.  St.  18S1,  provides, 
"In  actions  for  the  recovery  of  specffic  per- 
sonal property  the  jury  must  assess  the  value 
of  the  property  as  also  the  damages  for  the 
taking  or  detention  whenever  by  their  verdict 
there  will  l)e  a  judgment  for  the  recovery  or 
return  of  the  property."  In  Baldwin  et  al. 
V.  Burrows,  95  Ind.  81,  which  was  an  action 
of  replevin,  the  verdict  was  general  for  the 
defendant.  The  plaintiff's  motion  for  a  ve- 
nire de  novo  because  of  the  general  verdict 
was  overruled.  In  passing  upon  the  question 
the  Supreme  Court  say:  "A  verdict  for  the 
defendant  was  equivalent  to  a  verdict  that 
the  plaintiffs  were  not  the  owners  and  enti- 
tled to  the  possession  of  the  property.  If 
the  property  had  been  taken  by  the  plaintiffs 
under  the  writ  this  would  have  entitled  the 
defendant  to  a  verdict  for  the  return  of  the 
property  and  damages  for  the  taking  of  it. 
If  it  had  not  been  so  taken,  no  return  could 
have  been  awarded  or  damages  assessed  for 
taking.  But  if  the  defendant  was  entitled  to 
a  sufficient  verdict  to  warrant  a  Judgment  for 
the  return  of  the  propeity  and  for  damages 
for  taking  it  but  failed  to  obtain  such  a 
verdict  bow  can  that  harm  the  plaintiffs? 
The  plaintiffs  cannot  complain  of  an  error 
committed  in  their  favor,  and  that  cannot 
possibly  do  them  any  injury.  There  was  no 
error  against  the  plaintiffs  in  overruling  the 
motion  for  a  venire  de  novo."  The  foregoing 
case  is  decisive  of  the  sufficiency  of  the  ver- 
dict 

Instruction  6  given  to  the  Jury  at  the  re- 
quest of  appellees  was  excepted  to.  In  effect, 
it  said  that  the  execution  of  the  mortgage 
in  question  consisted  in  its  being  signed  and 
delivered;  that  if  the  defendant  Susan  F. 
McKinney  signed  the  mortgage  In  suit  be- 
fore the  words  "in  my  storehouse  in  Bed- 
ford" were  added  to  it,  and  delivered  it  in 
that  condition  to  the  attorney  of  the  plain- 
tiffs, then  that  would  be  the  execution  of  the 
mortgage  as  it  then  existed,  "but  that,  if 
afterwards  the  attorney  of  plaintiffs  altered 
It  by  inserting  the  words  'in  my  storehouse 
in  Bedford,*  then,  before  such  instrument 
could  be  of  any  binding  effect  upon  her,  the 
mortgage  would  have  to  be  delivered  by  her 
to  the  plaintiffs  or  their  attorney  with  the 
words  added,  for  tmtil  the  actual  delivery  of 
the  instrument  in  its  present  form  it  would 
be  a  nullity."  The  objection  made  to  the 
instruction  Is  that  it  destroys  any  act  or  pow- 
er of  ratification.  Standing  alone,  the  in- 
struction might  be  misleading.  In  other  in- 
structions the  court  charged  that,  if  any 
changes  were  made  in  the  mortgage  with  the 
consent  of  the  mortgagor,  it  was  the  instru- 
ment of  such  person;  that  if  the  words  "in 
•  my  storehouse  in  Bedford"  were  written  in 
said  mortgage  by  John  D.  Alexander  after  it 
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bad  been  signed  by  Mrs.  McKinney,  and  sbe 
gave  her  consent  for  blm  to  Insert  such 
words,  then  It  would  be  ber  act,  and  sbe 
could  not  defend  against  said  mortgage  on 
that  acconnt  They  were  further  Instructed 
that.  If  the  words  were  Inserted  with  her 
knowledge  and  consent  after  its  execntlon,  it 
would  be  valid,  but  If  they  were  Inserted  aft- 
er the  execution,  without  her  knowledge,  by 
plaintiffs  or  their  agent  or  attorney.  It  would 
be  Invalidated,  unless  the  mortgagor  subse- 
quently ratified  the  same.  Other  instructions 
given  made  it  clear  that  the  mortgagor  had 
the  power  of  ratification.  We  cannot  con- 
clude that  the  instruction  complataed  of  mis- 
led the  Jury. 

Instruction  9  given  at  the  request  of  the 
defendants  Is  as  follows:  "If  in  this  case  yon 
should  find  that  John  D.  Alexander  was  the 
attorney  of  the  plaintiffs,  and  acting  for 
them  in  the  preparation  of  the  mortgage  sued 
on,  then  I  Instruct  you  that  the  knowledge 
of  John  D.  Alexander  as  to  any  alteration  in 
the  mortgage  would,  in  law,  be  knowledge  to 
the  plalptlffs  themselves."  It  Is  urged  that 
by  this  charge  all  of  said  Alexander's  knowl- 
edge obtained  after  the  execution  of  the 
mortgage  was  attributed  to  plaintiffs;  that 
they  could  be  held  only  to  possess  the  knowl- 
edge he  acquired  in  the  performance  of  the 
duties  for  which  he  was  employed;  that  sub- 
sequently acquired  knowledge  would  not  re- 
late back  to  the  transaction.  If  we  concede, 
for  the  sake  of  the  argument,  the  claim  of 
appellants,  the  error  would  not  warrant  the 
reversal  of  the  Judgment,  In  view  of  the  fact 
that  the  Jury,  in  answer  to  the  interrogato- 
ries, found  that  the  words  "in  my  storeroom 
in  Bedford"  were  not  in  the  mortgage  when 
Susan  F.  McKinney  signed  and  acknowledg- 
ed it,  that  they  were  afterwards  Inserted  by 
said  Alexander  without  her  consent,  and  that 
at  the  time  be  wrote  them  he  was  the  attor- 
ney of  the  plaintiffs. 

Appellee  Susan  F.  McKinney  testified  that 
she  had  been  forced  to  sign  the  mortgage  sbe 
delivered,  by  one  Croxall,  plaintiffs'  agent. 
This  statement  appellants  sought  to  contra- 
dict by  witness  Croxall.  To  the  refusal  of 
the  court  to  permit  this  testimony,  appellant 
excepted.  Appellee  admitted  having  execut- 
ed the  mortgage  as  it  was  before  its  altera- 
tion. It  was  only  with  reference  to  the  In- 
etrumeot  as  delivered  to  Croxall  that  she 
made  the  statement  that  she  was  forced  to 
do  what  she  did.  It  was  upon  a  matter  not 
material,  and  the  court  committed  no  error. 
Upon  cross-examination  of  the  same  party, 
she  was  asked  if  it  was  not  ber  intention  at 
the  time  she  executed  the  mortgage  to  mort- 
gage the  goods  in  her  storehouse.  The  court 
sustained  an  objection  to  the  question.  Her 
intention  was  material.  If  she  intended  to 
mortgage  the  goods  in  her  storeroom  to  ap- 
pellants, and  the  mortgage  omitted  the  words 
locating  tbem,  the  presumption  would  be 
that  the  omission  was  by  mistake.  Mr.  Alex* 
ander  testified  that  Ike  bad  drawn  up  the 


mortgage;  that,  after  leaving  the  mortgage 
at  the  office  of  the  recorder  of  records,  he 
discovered  the  omission;  that  be  explained 
the  omission  to  appellee  McKinney,  and  pro- 
cured her  consent  to  their  insertion;  and 
that  pursuant  thereto  he  wrote  them  in  the 
Instrument  Appellee  denied  giving  her  con- 
sent thereto.  The  Jury  found  specially  that 
the  alteration  complained  of  was  made  with- 
out her  knowledge  or  consent.  In  the  foi^ 
mer  appeal  of  this  case  (McKinney  et  al.  v. 
Oabell  et  al.,  24  Ind.  App.  676,  57  N.  E.  598), 
the  alteration  alleged  was  held  to  be  a  ma- 
terial one.  An  answer  to  the  question  might 
have  affected  the  weight  the  Jury  gave  her 
denial  of  her  consent  to  the  alteration  made. 
The  question  was  materiaL  It  also  went  to 
her  credibility. 

The  Judgment  is  reversed,  with  instnio- 
tlons  to  sustain  appellants'  motion  for  a  new 
trial. 

(SS  Ind.  App.  237) 
PITZBLB  T.  REUPINO.* 
(Appellate  Court  of  Indiana,  Division  No.  1> 
Oct  29,  1903.) 

PLBADINO— TIMB  OF  FILING— AMENDED   COM- 
PLAINT—PRESUMPTIONS. 

1.  Where  nothing  appears  to  the  contrary.  It 
will  be  preEumed'  on  appeal  that  the  amended 
complaint  was  not  filed  without  leave. 

2.  Where,  In  an  action  for  rent,  defendant 
made  no  objection  to  the  filing  of  an  amended 
complaint  but  appeared  and  answered,  and  the 
same  issue  was  tendered  that  would  have  been 
tendered  by  a  complaint  and  supplementnl  com- 
plaint, and  the  case  was  tried  without  objection 
on  the  issue  thus  presented,  the  action  mast  be 
treated  as  having  been  brought  at  the  time  the 
amended  complaint  was  filed,  and  it  could  not 
be  objected  that  the  judgment  was  had  for 
rents  which  had  net  accraed  at  the  time  suit 
was  originally  bronght 

Appeal  from  Superior  Court,  Iiake  County; 
H.  B.  TuthiU,  Judge. 

Action  by  Louis  Reuping  against  Charles 
PItzele.  Judgment  for  plaintiff,  and  defend- 
ant  appeals.    Affirmed. 

F.  N.  Oavit,  for  appellant. 

ROBINSON,  O.  J.  On  October  28,  1899, 
appellee  filed  a  complaint  seeking  to  recover 
rent  for  certain  property  for  the  months  ot 
Aug^ust,  September,  and  October,  1899.  A 
supplemental  complaint  was  filed  for  subse- 
quently accrued  rentah  Upon  Issues  formed 
a  trial  was  had.  On  November  8,  1900,  a 
new  trial  was  granted,  and  afterwards  on 
January  16,  1901,  an  "amended  complaint" 
was  ffled,  asking  a  recovery  for  months  up 
to  and  including  March,  1900.  Appellant  an- 
swered in  four  paragraphs,  the  first  of  wbicb 
was  the  general  denial.  The  case  was  sub- 
mitted to  a  Jury,  and  a  verdict  returned  in 
appellee's  favor. 

The  Judgment  includes  rent  accruing  sub- 
sequent to  the  date  of  the  filing  of  the  orig- 
inal complaint,  October  28, 1899,  and  the  only 

f  1.  S««  Appeal  and  Error,  voL  t,  C«at  Dig.  I  HM, 
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quesdon  arcued  is  that  tbe.  amount  leoor- 
ered  Is,  to  that  extent,  exceseiye.  Nothing 
appearing  to  the  contrary.  It  will  be  pre- 
sumed that  leave  was  given  to  file  the  amend- 
ed complaint  Bozartb  v.  McGUllcuddy,  19 
Ind.  App.  26,  47  N.  B.  397,  48  N.  B.  1042. 
Tbe  so-called  amended  complaint  Is  complete 
In  itself,  and  states  a  cause  of  action.  No 
question  is  made  as  to  the  sufficiency  of  the 
original  complaint  The  amended  complaint 
and  answers  thereto  present  Issues  author^ 
Izing  a  recovery  in  an  amount  as  large  as 
that  recovered.  Appellant  made  no  objection 
to  tbe  filing  of  the  amended  complaint,  but 
appeared  and  answered,  and  the  same  ^ue 
was  tendered  that  would  have  been  tendered 
by  a  complaint  and  supplemental  complaint 
Tbe  case  was  tried,  without  objection,  upon 
the  Issue  thus  presented.  It  is  quite  true 
that  a  judgment  cannot  be  had  for  money 
which  had  not  accrued  at  tbe  time  the  suit 
was  brought  but,  so  far  as  this  record  dis- 
closes, It  must  be  held  that  the  parties,  in 
making  the  Issues  to  be  tried  and  In  the  trial, 
treated  tbe  action  as  having  been  brought  at 
tbe  time  tbe  amended  complaint  was  filed. 
Judgment  affirmed. 


(n  Ind.  App.  617) 

BROWN  T.  BHBVKS  ft  00. 

(Appellate  Court  of  Indiana,  Division  No.  S. 
Oct.  27,  1903.) 

TAXATION— SALB— ADVERTISEMENT— DBSCRIP- 
TION— U^N— TAX  DEED— EVIDENCE. 

1.  Under  Burns'  Rev.  St  1901,  f  8631,  de- 
daring  that  a  sale  of  land  for  taxes  shall  not 
be  valid  if  the  land  is  not  described  with  rea- 
sonable certainty,  a  description  of  land  in  an 
advertisement  for  sale  as  "Lot  1  Col.  W.  Co.," 
intended  for  land  the  correct  description  of 
which  was  "Lot  1  In  the  Columbus  Wheel  Co. 
&  M.  T.  Reeves'  Addition  to  the  City  of  Colnm- 
bns,"  was  insufficient. 

2.  A  sale  of  land  for  taxes  Is  Invalid  if  there 
is  a  failure  to  comply  with  Burns'  Rev.  St 
1901,  S  8601,  requiring  a  lot  to  be  described  in 
the  advertisement  for  sale  as  It  was  described 
on  the  tax  duplicate. 

3.  Where  a  sale  of  land  for  taxes  was  invalid 
because  of  the  uncertainty  of  description  in  the 
advertisement  for  sale,  the  court  properly  as- 
certained the  amount  which  the  purchaser  had 
paid,  together  with  penalties  and  interest,  and 
declared  the  same  a  first  lien  on  the  property, 
under  Burns'  Rev.  St  1001,  g  8632,  declaring 
that,  where  a  tax  sale  is  invalid  for  any  rea- 
son except  that  the  land  was  not  liable  to  taxa- 
tion, or  that  the  taxes  had  been  paid,  the  lien 
of  the  state  shall  be  transferred  to  the  pur- 
chaser. 

4.  The  effect  of  a  tax  deed  as  evidence  under 
Bnms'  Rev.  St.  1901,  t  8624,  declaring  such 
deed  prima  facie  evidence  of  title,  is  over- 
thrown by  evidence  that  the  land  was  adver- 
tised under  an  uncertain  description. 

Appeal  from  Circuit  Court,  Bartholomew 

County;    F.  T.  Hord,  Judge. 

Action  by  James  8.  Brown  against  Reeves 
&  Co.  From  tbe  judgment  plaintiff  appeals. 
Affirmed. 

Everroad  &  Cooper,  for  appellant  Marsh- 
all Hacker  and  Ralph  Spaugb,  for  appellees. 


WILEY,  J.  Action  by  appellant  against 
appellees  to  quiet  title  to  real  estate.  Trial 
by  court  Finding  and  judgment  against  ap- 
pellant Appellant  moved  for  a  new  trial 
for  tbe  reasons:  First  that  the  decision  of 
tbe  court  was  not  sustained  by  sufficient  evi- 
dence; and,  second,  that  the  decision  of  the 
court  was  contrary  to  law— and  this  motion 
was  overruled.  Such  ruling  Is  the  only  er- 
ror assigned.  Appellant  claims  title  by  vir- 
tue of  a  tax  sale,  and  deed  thereunder. 

There  is  one  reason  at  least  why  tbe  Judg- 
ment cannot  be  disturbed  under  tbe  evi- 
dence. The  real  estate  was  not  properly  de- 
scribed in  the  notice  of  sale.  Tbe  correct  de- 
scription ot  the  property  In  controversy  is: 
"Lot  one  (1)  In  tbe  Columbus  Wheel  Com- 
pany and  M.  T.  Reeves'  Addition  to  the  City 
of  Columbus."  It  was  advertised  for  sale 
for  delinquent  taxes  as  "Lot  1  Col.  W.  Co." 
Tbe  county  auditor  entered  tbe  sale  on  tbe 
register  of  sales  In  his  office  as  follows;  "1 
Col.  W.  Co.  &  M.  T.  R.  the  whole."  On  the 
tax  duplicate  for  1885  the  real  estate  was  de- 
scribed as  follows:  "Description  of  land  and 
name  of  Town,  Col.  W.  Co.  In  Lots  L"  Tbo 
lot  was  returned  as  delinquent  for  tbe  un- 
paid taxes  of  1885,  and  was  sold  at  tax  sale 
February  14,  1885,  for  such  delinquency  and 
the  taxes  of  1886.  Appellant,  as  purdiaser, 
received  a  certificate  of  sale,  but  did  not  sur- 
render it  to  the  auditor  or  demand  a  deed 
nntU  May  2,  1901.  The  description  "Lot  1 
Col.  W.  Co."  is  too  indefinite  and  uncertain, 
and  in  fact  is  meaningless.  It  does  not  give 
sufficient  data  from  which  the  real  estate 
could  be  located.  From  the  description  a 
competent  surveyor  could  not  identify  or  find 
the  lot  There  is  no  means  known  to  tbe 
science  of  surveying  by  which  its  correct  de- 
scription could  be  ascertained.  It  follows 
that  the  maxim,  "Certum  est  quod  certum 
reddi  potest"  Is  not  applicable  here,  for  the 
reason  that  there  Is  no  means  of  making  cer- 
tain that  which  is  so  imcertain  and  indefinite. 
The  rule  only  applies  where  there  is  some 
means,  either  by  computation,  measurement, 
or,  In  sucb  cases  as  this,  tbe  science  of  sur- 
veying, that  what  is  uncertain  may  be  made 
certain.  Thus,  in  Becker  v.  Baltimore,  etc., 
R.  Co.,  17  Ind.  App.  324,  46  N.  B.  685,  It  was 
held  in  a  street  Improvement  case  that  "tract 
of  land,  north  side,  between  Front  street  and 
O.  &  M.  R.  R.,"  did  not  describe  any  tract  of 
land,  and  that  it  did  not  furnish  any  data 
from  which  its  true  description  might  be  as- 
certained. And  In  Lake  Erie,  etc.,  R.  R.  Go. 
V.  Walters,  9  Ind.  App.  684,  87  N.  B.  295,  It 
was  held  that  tbe  description  "L.'B.  &  W.  R. 
R.  Co.  Ft.  front  134,  Right  of  Way,"  was  in- 
Bufflcienrt  to  fix  a  lien  for  a  street  assessment 
To  the  same  effect  Is  the  holding  In  Cleve- 
land, etc.,  R.  R.  Co.  V.  O'Brien,  24  Ind.  App. 
547,  57  N.  B.  47.  In  the  case  of  State  ex  rel. 
V.  Casteel,  110  Ind.  174,  11  N.  E.  219,  It  was 
held  tbat  an  insufficient  description  of  tbe 
land  In  a  tax  sale  will  defeat  the  title,  but 
will  not  defeat  tbe  lien.    It  was  there  said: 
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"The  Hen  will  hold  If  the  purchasw  can  show 
what  property  was  Intended  to  be  taxed,  bat 
tbe  title  will  not  pass  if  the  description  is  de- 
fective." The  same  rule  has  been  adhered 
to  In  subsequent  decisions.  Moirison  v.  Ja- 
col^,  114  Ind.  84,  14  N.  B.  546,  15  N.  B.  806; 
Blilllkan  v.  City  of  Lafayette,  118  Ind.  323, 
20  N.  B.  847;  Ball  v.  Barnes,  123  Ind.  394, 
24  N.  B.  142;  City  of  Logansport  t.  Case,  124 
Ind.  254,  24  N.  E.  88.  The  sale  of  the  real 
estate  in  controversy,  upon  tbe  notice  given, 
was  invalid,  and  hence  did  not  convey  title 
tinder  the  express  provision  of  tbe  statute. 
Section  8631,  Bums'  Rev.  St.  1901,  provides 
that  "no  sale  or  conveyance  of  land  for  taxes 
shall  be  valid  •  *  •  If  tbe  description  is 
BO  Imperfect  as  to  fall  to  describe  the  land 
or  lot  with  reasmiable  certainty,"  etc.  The 
rule,  as  Indicated  by  tbe  authorities  above 
dted  and  the  statute  jTist  quoted,  obtains  in 
other  Jurisdictions,  as  illustrated  by  the  fol- 
lowing cases:  Bums'  Bev.  St  1901,  i  8631; 
Wallace  v.  Brown,  22  Ark.  118,  76  Am.  Dec. 
421;  BIdwell  v.  Webb,  10  Minn.  59  (Gil.  41), 
83  Am.  Dec.  56;  Jackson  v.  Sloman,  117  Mich. 
12,  75  N.  W.  282;  Upton  v.  People,  176  111. 
632,  52  N.  B.  358;  Turner  T.  Hand  County, 
11  S.  D.  348,  77  N.  W.  589;  Van  Clse  v.  Car- 
ter, ft  S.  D.  234,  68  N.  W.  639;  Bla<^,  Tax 
Titles,  I  112;  Power  v.  I^arabee,  2  N.  D.  141, 
49  N.  W.  724;  Woods  v.  Freeman,  1  Wall. 
898,  17  Ii.  Ed.  643;  Tldd  v.  Rlnes,  26  Minn. 
201,  2  N.  W.  497;  Lawrence  v.  Fast,  20  111. 
838,  71  Am.  Dec.  274. 

Another  reason  why  the  sale  for  taxes  Is 
taiTalld  in  this  case  Is  because  the  lot  was  not 
advertised  for  sale  in  the  description  as  the 
same  was  described  on  the  tax  duplicate. 
The  statute  requires  tliis  to  be  done.  Section 
8001,  Burns'  Rev.  St.  1901.  Appellees  obtain- 
ed title  to  the  real  estate  through  a  sale  and 
BQbseqnent  conveyance  under  a  partition  pro- 
ceeding, and  there  vras  nothing  of  record  to 
Indicate  that  it  had  been  sold  for  taxes,  be- 
cause the  attempted  description  In  the  no- 
tice of  sale  and  regilster  of  sales  was  no  de- 
scription at  all,  and  therefore  It  was  not  no- 
tice to  him. 

The  court  below  held  that  the  sale  was  in- 
Talid,  and  did  not  convey  title,  but  that  the 
Hen  of  the  state  was  transferred  to  appel- 
lant, and  gave  him  a  first  lien  for  the 
amount  he  paid,  together  with  penalties 
and  Interest,  Including  subsequent  imyments. 
The  amount  was  ascertained  by  the  coort, 
for  which  judgment  was  rendered,  and  de- 
clared to  be  a  'first  Hen.  This  result  Is  in 
harmony  with  the  statute  and  decided  cases. 
Section  8632,  Bums*  Rev.  St  1901;  Sloan  v. 
Sewell,  81  Ind.  180;  Reed  v.  Barbart,  88 
Ind.  159;  Scott  v.  Milllkan,  104  Ind.  75,  8  N. 
Bi  047;  State  ex  rel.  v.  Casteel,  supra;  Trav- 
elera'  Ins.  Co.  v.  Martin,  131  Ind.  166,  80  N. 
B.  1071;  Scarry  t.  Lewis,  183  Ind.  96,  30  N. 
B.  411.  Tbe  abbreviations  purporting  to  be 
a  description  of  the  renl  estate  disclosed  by 
tUe  notice  of  sale  have  no  fixed  meaning. 
'\M."  does  not  stand  for  nor  signify  "Colum- 


bus," "W"  does  not  stand  for  "Whed,"  and 
"M.  T.  R."  does  not  stand  for  "M.  T.  Reeves." 
Our  conclusion  is  that  the  sale  was  Invalid, 
and  the  subsequent  conveyance  under  It  did 
not  convey  title,  because  of  a  failure  to  prop- 
erly describe  the  real  estate  in  the  notice  of 
sale. 

Appellant  urges  upon  as  tbe  proposition 
that  a  tax  deed  Is  prima  fade  evidence  of 
the  regularity  of  the  sale,  and  of  the  title  In 
the  holder.  This  Is  both  statutory  and  ad- 
judicated law,  and  there  Is  no  contention  to 
the  contrary.  Section  8624,  Bums'  Rev.  St 
1901;  Richards  v.  Carrie,  145  Ind.  49,  43  N. 
B.  949;  Doren  v.  Lupton,  154  Ind.  396,  66  N. 
B.  849.  But  appellant's  prima  facie  case  as 
made  by  the  tax  deed  is  overthrown  by  the 
facts  disclosed  by  tbe  record,  and  aboat 
which  there  Is  no  conflict  . 

Counsel  have  discussed  other  questions, 
but  tbe  view  we  have  taken  of  the  law  as 
applied  to  tbe  evidence  makes  it  unnecessary 
to  decide  them.  There  Is  no  reversible  tmr 
In  the  record. 

Judgment  afOrmed. 


01  InO.  App.  ES4) 

GRAM)  LODOB  A.  0.  U.  W.  ▼.  MAR- 
SHALL. 

(Appellate  Oonrt  of  Indiana,   Division   No.  2. 
Oct.  28,  1903.) 

BBNEFICTAL     ASSOCTATIONS— ASSESSMENTS- 
PAYMENT— SUSPENSION  OF  MEMBER 
—RIGHTS  OF  BENEFICIARY. 

1.  The  constitution  of  a  beneficial  association, 
fixing  the  rate  of  assessmentSj  and  requiring 
that  they  be  paid  monthly,  provided  that  12  as- 
sessmeats  are  required  to  meet  death  losses, 
and  directing  that  payments  be  made  on  a  cer- 
tain day  in  the  month  io  which  assessmebta  are 
made,  is  sufficient  to  require  members  to  pay 
monthly  assessments. 

2.  Under  the  constitution  of  a  beneficial  asso- 
ciation, requiring  the  grand  recorder  to  call  on 
subordinate  lodges  for  the  beneficiary  funds  in 
their  respective  treasuries  when  needed,  and  di- 
recting that  the  issuing  of  such  call  shall  con- 
stitute an  assessment,  and  shall  contain  a  list 
of  all  deaths  occurring  since  the  last  call  was 
made,  the  recorder,  in  making  such  call,  is  re- 
quired only  to  give  a  list  of  such  deaths  occur- 
ring since  the  last  call  as  have  been  offlcially 
reported  to  him  by  the  subordinate  lodges. 

3.  Where  tbe  constitution  of  a  beneficial  asso- 
dation  requires  tbe  call  on  the  subordinate 
lodges  for  tbe  beneficiary  fmid  end  notice  of 
the  assessment  to  be  made  bv  the  grand  re- 
corder, with  tbe  approval  of  the  finance  com- 
mittee, and  directs  that  the  issuance  of  the  call 
sbnli  constitute  the  making  of  the  assessment, 
which  shall  be  published,  and  a  copy  sent  to 
each  lodge  and  member,  the  notice  of  assess- 
ment and  call  on  the  beneficiary  fund  are  soffl- 
ciently  approved  when  signed  and  approved  as 
one  instrument. 

4.  Where  the  constitntion  of  a  beneficiary  as- 
sociation provides  that  any  member  neglecting 
to  pay  any  assessment  regularly  made  shall  for- 
feit all  rights  as  a  member,  the  beneficiary  of 
a  member  who  failed  to  pay  an  assessment  aft- 
er notice  and  compliance  by  the  association  with 
all  the  requirements  of  the  laws  of  the  order 
cannot  recover  the  benefit 

1 4.  8m  Inranaea,  vol.  U,  Cant  Dig.  |  UH. 
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Appeal  from  Superior  Court,  Vanderburgh 
County;    W.  M.  Wheeler,  Special  Judge. 

Action  by  Addle  Rowena  Marshall  against 
the  Grand  Lodge  Ancient  Order  United  Work- 
men. From  a  Judgment  toe  plainly,  de- 
fendant appeals.    Reversed. 

Charles  L.  Wedding,  for  appellant.  Larz  A. 
Whitcomb  and  Q.  K.  Denton,  for  appellee. 

WILEY,  J.  Appellant  is  a  fraternal,  be- 
nevolent, and  mutual  beneQt  association,  and 
as  such  Issued  to  one  Charles  E.  Marshall, 
who  was  the  husband  of  appellee,  a  certlfl* 
cate  of  membership,  by  the  terms  of  which 
it  undertook  to  i>ay  appellee,  as  beneficiary, 
$1,000  at  the  death  of  the  Insured,  according 
to  the  terms  of  the  certificate.  The  said  in- 
sured died  November  12,  1900,  being  about 
16  months  after  the  certificate  was  Issued. 
Appellant  refused'  to  pay  the  claim,  and  ap- 
pellee brought  an  action  on  the  certificate  toi 
enforce  payment  The  case  was  put  at  is- 
sue, and  tried  by  a  Jury,  resulting  In  a  ver- 
dict for  appellee.  Appellant's  motion  for  a 
new  trial  was  overruled,  and  Judgment  pro- 
nounced upon  the  verdict. 

Two  questions  are  presented  for  decision, 
viz.:  (1)  The  sufficiency  of  the  first  para- 
graph of  answer,  to  which  a  demurrer  was 
sustained;  and  (2)  the  overruling  of  the  mo- 
tion for  a  new  trial. 

In  the  first  paragraph  of  answer  it  Is  al- 
leged that  from  the  date  of  the  issuing  of  the 
certificate  to  September,  1900,  the  insured 
paid  to  the  financier  of  his  lodge  an  assess- 
ment each  and  every  month  as  specified  by 
the  beneficiary  law  of  the  c«:der,  and  that 
each  assessment  was  payable  on  or  before 
the  2Sth  of  each  month;  that  the  said  in- 
sured was  bound  to  know  the  laws  of  the  or- 
der, and  did  in  fact  have  full  knowledge 
thereof,  and  knew  by  the  payment  of  his  as- 
sessments each  mon<th  from  the  date  of  his 
membership  imtll  September,  1900,  when  he 
neglected  and  failed  to  pay  the  assessment 
for  September,  1900,  on  or  before  the  28th 
of  the  month;  that  not  only  did  he  have 
knowledge  from  said  payments  and  course  of 
business  with  his  lodge  as  to  his  duty  to  pay 
an  assessment  in  September,  1900,  but  he 
knew  and  was  bound  to  know  of  the  existence 
of  the  laws  of  the  order;  that  in  addition  to 
the  requirement  to  pay  an  assessment  for 
said  month,  as  set  out  by  the  constitution  and 
by-laws,  a  further  and  additional  notice  was 
given  to  the  insured  as  to  such  assessment 
by  the  grand  recorder,  calling  upon  all  the 
lodges  in  the  state,  including  the  lodge  to 
which  he  belonged,  to  forward  the  beneficiary 
funds  In  their  respective  treasuries,  and  at 
the  same  time  made  one  assessment  upon 
each  of  the  members  (said  assessment  being 
necessary  to  pay  death  losses),  with  the  ap- 
proval of  the  grand  lodge  finance  committee, 
and  caused  such  call  and  assessment  to  be 
published  in  the  Hoosier  Watchman,  the  offi- 
cial organ  of  the  order  In  Indiana,  and  that 
a  copy  thereof  was  duly  mailed  to  the  insur- 


ed, properly  addressed;  that  by  reason  of  his 
knowledge  of  the  constitution  and  laws  of 
the  order,  and  by  his  course  of  dealing  with 
said  order,  the  insured  was  specially  called 
upon  and  notified  of  the  assessment  of  72 
cents  for  the  month  of  September,  1900,  that 
the  same  must  be  paid  on  or  before  the  28th 
of  said  month,  and  that  upon  failure  to  so 
pay  he  would  be  suspended;  that  the  assess- 
ment and  notice  for  September,  1900,  were 
in  the  same  form,  substance,  and  words  used 
and  published  of  assessment  notices  and  the 
approval  of  the  grand  lodge  finance  commit- 
tee during  each  and  every  month  during  the 
time  said  Marshall  was  a  member  of  the  or- 
der; that,  during  each  and  every  one  of  said 
months  during  the  entire  jnembership  of  the 
insured,  he  acted  upon  and  treated  said  as- 
sessments, notices,  and  the  approval  of  said 
finance  committee  as  valid  and  sufficient,  by 
paying,  without  objection  or  question,  his  as- 
sessments for  each  and  all  the  months  of  his 
membership;  that  having  failed  to  pay  the 
assessment  for  September,  1900,  and  having 
paid  nothing  thereafter,  he  then  and  there 
became  and  stood  suspended  from  all  rights, 
privileges,  and  benefits  of  the  order,  and  the 
beneficiary  certificate  sued  upon  thereby  be- 
came null  and  void,  and  that  when  he  died, 
November  12,  1900,  he  was  not  a  memt>er  of 
appellant  order,  and  was  not  in  good  stand- 
ing, and  neither  he  nor  appellee  had  nor  have 
any  rights  or  claims  whatever  upon  appel- 
lant The  constitution  and  by-laws  of  the 
order,  the  notice  of  the  assessment  and  call 
upon  the  beneficiary  fund  for  September, 
1900,  together  with  a  copy  of  the  Hoosier 
Watchman,  hi  which  the  notice  of  the  assess- 
ment and  the  call  upon  the  beneficiary  fund 
was  published,  and  the  approval  of  the  fi- 
nance committee,  are  all  filed  as  exhibits  to 
this  paragraph  of  answer.  By  the  demurrer 
the  appellee  admits  the  truth  of  all  facts 
stated  in  the  answer  that  are  well  pleaded. 
She  therefore  admits  that  notice  of  the  as- 
sessment against  the  deceased  was  made  for 
September,  1900,  and  also  admits  that  said 
assessment  was  not  paid,  and  further  that 
other  payments  were  never  made  after  that. 
Counsel  for  appellee  seek  to  avoid  the  force 
of  these  admissions,  on  the  ground  that  the 
notice  of  the  assessment  was  not '  In  con- 
formity with  the  laws  of  the  order,  and  hence 
the  insured  was  not  bound  by  It;  also  that, 
because  the  assessment  was  not  legally 
made,  he  was  not  required  to  pay,  and,  for 
his  failure  to  pay,  be  did  not  forfeit  bis  mem- 
bership and  his  beneficiary  rights.  There  are 
substantial  substance  and  merit  in  this  con- 
tention, provided  the  notice  was  illegal  and 
not  in  conformity  with  the  laws.  If  we  cor- 
rectly understand  the  position  assumed  by 
counsel,  it  is  (1)  that  the  call  for  the  Septem- 
ber assessment  and  notice  does  not  contain 
a  list  of  deaths  occurring  since  the  last  call; 
and  (2)  tliat  the  call  and  notice  were  not  ap- 
proved by  the  grand  lodge  finance  committee 
These  two  questions  depend  for  decision  upon 
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the  laws  of  the  order,  and  the  assessment 
and  call  as  made. 

The  assessment  rates  of  the  order  are  fixed 
by  its  constitution,  and  they  are  graded  ac- 
cording to  the  age  or  ages  of  the  members. 
The  assessment  -which  was  made  against  the 
deceased  in  this  case  on  the  Ist  day  of  Sep- 
tember, 1900,  was  for  72  cents;  he  belonging 
to  the  class  against  whom  such  assessment 
was  authorized  by  the  laws  of  the  order. 

Subdivisions  17,  18,  19,  30,  and  39  of  sec- 
tion 98  of  the  constitution,  or  so  much  of 
BubdlTlslon  19  as  may  be  necessary  to  pre- 
sent the  question,  are  as  follows: 

"(17)  Calls  and  Assessments.  Whenever 
the  beneficiary  fund  of  the  grand  lodge  treas- 
ury shall  have  been  reduced  to  a  sum  less 
than  six  thousand  ($6,000)  dollars,  or  when 
by  reason  of  unavoidable  delay  in  the  pay- 
ment of  beneficiary  claims,  the  balance  of  the 
beneficiary  fund  in  the  grand  lodge  treasury 
would,  by  the  payment  of  said  claims,  be  re- 
duced to  a  sum  less  than  six  thousand  ($6,- 
000)  dollars,  then  It  would  be  the  duty  of  the 
grand  recorder  to  call  upon  the  subordinate 
lodges  to  forward  the  beneficiary  fund  in 
their  respective  treasuries,  and,  at  the  time 
of  making  such  call,  to  make  one  assessment 
upon  each  member  of  the  order  who  received 
the  workman  degree,  previous  to  the  date 
upon  which  the  assessment  is  made. 

"(18)  Calls,  When  and  How  Made.  Every 
call  made  upon  subordinate  lodges  to  forward 
beneficiary  funds  shall  be  dated  upon  the  first 
or  second  day  of  the  month;  shall  contain  a 
list  of  all  deaths  occurring  since  the  last  call 
was  made;  all  necessary  Instructions  relative 
to  forwarding  the  funds  called  for  and  shall, 
In  every  case,  receive  the  approval  of  the 
grand  lodge' finance  committee.  The  Issuing 
of  such  call  shall  constitute  the  making  of  an 
assessment. 

"(19)  Assessments,  How  Made.  All  assess- 
ments made  upon  the  members  shall  be  dated 
upon  the  first  day  of  the  month,  except  that 
If  such  date  shall  fall  on  Sunday  or  a  legal 
holiday,  it  shall  be  dated  on  the  second  day 
'  of  the  month,  and  shall  contain  a  list  of  all 
deaths  occurring  since  the  last  assessment 
was  made.  Notice  of  such  assessment  shall 
be  issued  by  the  grand  recorder  with  the  ap- 
proval of  the  finance  committee  and  publish- 
ed in  a  newspaper  printed  and  published  in 
this  state  In  the  interests  of  the  A.  O.  U.  W. 
order,  which  publication  is  hereby  constituted 
and  made  the  ■  official,  legal,  and  sufiiclent 
notice  to  the  members  of  this  grand  Juris- 
diction of  assessments  levied,  without  any 
further  notice  either  from  the  grand  or  sub- 
ordinate lodge  officers.  A  sufficient  number 
of  copies  of  said  paper  shall  be  issued  every 
mouth  to  supply  all  the  members,  and  a  copy 
thereof  shall  be  mailed  to  the  last  known  and 
usual  post-office  address  of  each  member  of 
this  grand  Jurisdiction;  and  also  one  copy  to 
the  recorder  of  each  lodge  by  its  publisher, 
not  later  than  the  fifth  day  of  each  month." 

"(30)  Penalty  for  Failing  to  Pay  Assess- 


ments. Any  member  failing  or  neglecting  to 
pay  all  the  assessments  made  upon  him  for 
the  beneficiary  or  relief  funds  to  the  finan- 
cier of  the  lodge  of  which  he  is  a  member, 
on  or  before  the  twenty-eighth  day  of  the 
month  in  which  said  assessments  are  made, 
shall  forfeit  all  bis  rights  as  a  member,  and 
shall  stand  suspended  from  all  the  rights, 
benefits,  and  privileges  of  the  order,  from 
and  after  that  date,  and  shall  not  be  rein- 
stated as  herein  provided." 

"(39)  When  Rights  are  Forfeited.  When  a 
member  shall  be  suspended  or  expelled  from 
the  order,  through  any  cause  whatever,  he 
forfeits  all  rights,  benefits  and  privileges 
and  his  beneficlarleB  thereby  lose  all  rights 
to  any  portion  of  the  beneficiary  fund." 

In  the  answer  under  consideration,  it  Is 
averred  that  the  Hoosier  Watchman,  publish- 
ed at  the  city  of  Evansvllle,  Ind.,  wfls  the 
official,  legal  organ  of  the  order  in  this  state, 
and  that  it  was  in  that  paper  that  the  notice 
of  the  assessment'  against  the  deceased  for 
the  month  of  September,  1900,  was  published, 
and  that  a  copy  of  that  paper,  containing  the 
notice  of  the  assessment,  was  duly  mailed  to 
blm.  A  copy  of  that  paper,  marked  "Exhibit 
C,"  is  made  a  part  of  the  answer,  and  the 
date  of  its  issue,  as  shown  therein,  was  Sep- 
tember 3,  1900.  That  notice  of  the  assess- 
ment and  call  for  the  beneficiary  fund  in  the 
various  lodges  is,  in  substance,  as  follows: 

"Official  notice  of  assessment  for  Sept., 
Grand  I>odge  Ancient  Order  of  United  Work- 
men of  Indiana,  Sept  1, 1900. 

"Whole  number  of  deaths,  717. 

"Whole  number  of  level  assessments,  22S. 

"Number  of  classified  assessments,  26. 

"To  All  Members  of  the  Ancient  Order  of 
United  Workmen  of  Indiana  In  Good  Stand- 
ing, Sept  1,  1900— Brothers:  Yon  are  hereby 
notified  of  the  following  deaths  occurring  in 
the  membership  of  the  order  in  this  Jurisdic- 
tion." 

Then  follows  a  tabulated  Btatem«it  of  the 
deaths  occurring  since  the  last  caU,  and  in 
this  tabulated  statement  are  the  death  num- 
bers; the  names  of  the  members  deceased; 
the  names  of  the  lodges  to  which  they  be- 
long; the  number  of  the  lodge,  and  its  loca- 
tion, and  the  dates  of  the  deaths;  the  re- 
spective ages  of  the  deceased;  the  causes  of 
the  deaths;  the  dates  of  their  Joining  the  or- 
der; the  rate  of  the  assessment;  and  the 
assessment  number.  The  number  of  deaths 
reported  in  this  assessment  and  call  were 
three.  Immediately  after  the  tabulated 
statement  Is  the  following: 

"In  order  to  provide  for  the  payment  of  the 
death  losses  above  reported,  you  are  hereby 
notified  that  the  classified  assessment  number 
nine  (9)  for  Sept,  1900,  is  hereby  levied  as 
per  the  classified  table,  to  wit." 

Then  follows  the  classified  assessment  ta- 
ble, showing  the  rate  of  assessment  against 
the  various  classes  of  the  members  according 
to  age,  ranging  from  18  to  50  years  and  over. 
The  notice  then  continues: 
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"This  assessment  Is  levied  against  all  mem- 
bers in  good  standing  who  have  received  the 
workmen  degree  prior  to  Sept  1,  1900,  as  per 
the  attained  ages,  Jan.  1, 1900.  The  amounts 
enumerated  in  the  classified  assessment  table 
must  be  paid  to  the  financier  of  your  lodge 
on  or  before  Sept.  28,  1900;  for  failure  to  so 
comply  you  wlU  forfeit  all  rights,  benefits 
and  privileges  as  a  member  of  the  order  by 
becoming  suspended." 

Following  this  Is  the  call  upon  the  subor- 
dinate lodges  throughout  the  state  for  the 
beneficiary  funds  In  their  respective  treas- 
uries, and  that  call  U  as  follows:  "To  the 
Subordinate  Lodges  of  the  Ancient  Order  of 
United  Workmen  In  the  Grand  Jurisdiction 
of  Indiana:  You  are  hereby  notified  of  the 
following  call  for  the  month  of  Sept,  1900: 
Classified  call  No.  9.  Classified  assessment 
No.  9  will  be  made  in  the  month  of  Sept 
The  beneficiary  fund  of  the  grand  lodge  treas- 
ury having  been  reduced  to  a  sum  less  than 
six  thousand  ($6,000)  dollars,  you  are  hereby 
notified  that  to  provide  for  the  death  losses 
above  reported,  and  furthermore  provide  for 
the  t>ron)pt  payment  of  death  losses  that  may 
occur,  one  call  is  made  necessary  ui)on  the 
beneflciary  fund  In  the  treasury  of  subordi- 
nate lodges,  to  be  known  as  call  No.  9,  and 
to  replace  the  money  drawn  from  such  fund 
by  the  call  above  enumerated.  Classified 
Assessment  No.  9  will  be  made  In  Sept" 

"To  Pay  Classified  Call  No.  9.  You  are 
required  to  forward  to  Fred  Baker,  grand 
recorder,  Evansville,  Indiana,  at  once,  first, 
the  beneflciary  fund  on  hand  In  your  respec- 
tive treasuries,  collected  from  your  members 
daring  the  month  of  Aug.  on  classified  as- 
sessment No.  8;  second,  the  Initial  assess- 
ment of  those  members  who  received  the 
workmen  degree  prior  to  Sept.  1,  1900,  but 
have  not  been  heretofore  liable  for  assess- 
ment; third,  of  back  assessments  paid  by 
members  reinstated  since  the  last  report." 

Here  follow  directions  for  remittances  of 
this  fund. 

This  call  Is  signed  by  "Fred  Baker.  Grand 
Recorder,"  attested  by  the  seal  of  the  order, 
and  Immediately  following  his  signature  are 
these  words:  "The  above  orders  on  the  bene- 
flciary fund  are  hereby  approved."  This  is 
signed  by  three  members  as  the  "Grand 
Lodge  Committee." 

If  this  assessment  and  call  are  in  substan- 
tial compliance  with  the  provisions  of  the 
law  above  quoted,  then  they  were  sufllcient 
and  would  be  binding  on  both  the  insured 
and  his  beneflciary.  A  member  of  a  benevo- 
lent beneficiary  association  is  a  part  and  par- 
cel of  tbe  corporation,  and  Is  chargeable  with 
a  knowledge  of  Its  laws,  rules,  and  regula- 
tions, and  its  manner  of  doing  business.  The 
notice  shows  the  number  of  deaths  that  had 
occurred  since  the  last  assessment,  and  this 
must  be  construed  to  mean  the  deaths  that 
bad  been  reported  to  the  grand  recorder  up 
to  the  time  the  notice  was  Issued,  for  It  is 
clear  that  U  any  deaths  bad  occurred  before 


the  Issuing  of  the  notice  which,  had  not 
been  reported  to  the  grand  recorder,  they 
could  not  have  been  specified  in  the  notice. 
It  Is  the  duty  of  the  local  lodges  to  report 
deaths.  The  rate  of  the  assessment  is  also 
specified,  the  time  when  it  should  be  paid, 
and  notice  given  that,  if  not  paid  when  dne, 
the  members  failing  to  pay  should  forfeit  all 
rights,  benefits,  and  privileges.  Counsel  for 
appellee  insist  that  there  Is  no  provision  of 
the  laws  of  the  order  requiring  a  member 
to  pay  monthly  assessments,  and  as  the  an- 
swer avers  such  requirement,  and  the  con- 
stitution of  the  order  Is  filed  as  an  exhibit, 
tbe  exhibit  must  control.  Subdivision  16  of 
section  98  of  the  constitution  fixes  the  rate 
of  assessments,  and  requires  that  they  be 
paid  monthly,  provided  that  12  assessments 
are  required  to  meet  death  losses.  Subdivi- 
sion 30,  supra,  requires  such  payments  to  be 
made  on  or  before  the  28th  of  the  month  in 
which  the  assessments  are  made.  This  ef- 
fectually disposes  of  counsel's  objection  In 
this  regard. 

It  Is  next  urged  by  appellee  that  the  call 
upon  subordinate  lodges  for  the  beneficiary 
fund  does  not  contain  a  list  of  deaths  oc- 
curring since  tbe  last  call,  as  provided  by 
subdivision  18,  supra,  and,  as  the  issuing  of 
such  call  shall  constitute  the  making  of  an 
assessment,  the  assessment  made  is  void,  and 
tbe  insured  or  his  beneflciary  is  not  bound 
by  It  Subdivisions  17,  18,  and  19  of  the  con- 
stitution should  be  construed  together,  with 
reference  to  each  other,  for  they  all  pertain 
to  the  same  subject-matter.  They  provide 
for  a  call  upon  subordinate  lodges  for  the 
beneflciary  funds  In  their  respective  treasu- 
ries when  needed,  and  prescribe  the  manner 
of  making  tbe  call,  which  Is  constituted  an 
assessment,  the  manner  of  making  the  assess- 
ment, and  what  shall  constitute  notice  to  the 
Individual  member.  There  la  no  provision  In 
the  constitution  or  laws  that  requires  the  as- 
sessment and  call  to  be  issued  separately, 
and  to  be  two  different  and  distinct  instru- 
ments. On  the  contrary,  the  subdivisions  of 
the  constitution  we  have  quoted  contemplate 
that  they  shall  constitute  one  Instrument 
Subdivision  18  says  that  "tbe  Issuing  of  such 
call  shall  constitute  the  making  of  an  assess- 
ment" Subdivision  19  provides  that  tbe  as- 
sessment shall  be  made  the  Ist  day  of  the 
month,  with  certain  exceptions,  and  shall 
contain  a  list  of  deaths,  etc.;  that  It  shall  be 
published,  and  a  copy  sent  to'  each  lodge  and 
member.  In  this  Instance  tbe  assessment 
and  tbe  call  are  one  Instrument,  signed  by 
the  secretary.  The  assessment  Is  addressed 
to  the  members  of  the  order,  and  the  call  to 
the  subordinate  lodges.  This  Is  in  harmony 
with  the  letter  and  spirit  of  the  law.  The 
assessment  and  call  are  signed  by  the  grand 
recorder,  and  approved  by  the  flnance  com- 
mittee of  the  grand  lodge.  Assessments  of 
this  character  are  made  for  but  one  purpose, 
viz.,  to  pay  death  losses  of  members  of  the 
association  who  have  died  while  In  good 
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fltandlng.  The  evident  purpose  of  the  law  In 
requiring  the  grand  recorder  to  give  a  Ilat  of 
the  deaths  of  members  when  assessments  are 
made  Is  to  acquaint  the  members  assessed 
with  the  facta  upon  wfaicfa  the  assessment  Is 
based,  for  assessments  for  the  beneficiary 
fund  can  only  be  based  upon  the  death  of 
members.  It  Is  made  the  duty  of  subordinate 
lodges  to  report  to  the  grand  recorder  the 
deaths  that  occur  In  their  respective  lodges, 
and  such  officer  can  only  give  a  list  of  such 
deaths  as  are  officially  reported  to  him.  The 
answer  avers  that  the  assessment  and  call 
give  a  list  of  those  who  had  died  since  the 
laat  call  was  made.  This  Is  a  statement  of 
a  substantive  and  Issuable  fact,  and  we  must 
presume  that  the  list  Is  a  correct  one,  and 
contains  the  names  of  all  those  whose  deaths 
had  been  officially  reported.  The  appellee 
complains  that  the  approval  of  the  finance 
committee  only  applies  to  the  call  on  the 
beneficiary  fnnd,  and  hence  Is  not  in  compli- 
ance with  the  laws  of  the  order.  This  posi- 
tion Is  not  tenable.  The  "above  orders"  are 
approved.  This  must  be  construed  to  mean 
and  include  both  the  notice  of  assessment 
and  the  call.  This  Is  made  plain  by  the  fact 
that  the  assessment  and  the  payment  thereof 
Is  the  only  source  of  the  beneficiary  fund. 
Without  the  payment  of  the  assessment, 
there  could  be  no  beneficiary  fund.  The  no- 
tice constitutes  an  order  of  payment,  and 
notifies  the  members  that,  if  payment  Is  not 
made  within  a  given  time,  their  rights,  ben- 
efits, and  privileges  will  be  forfeited.  We 
think  the  notice  of  the  assessment  and  the 
call  on  the  beneficiary  fund  were  properly 
approved,  within  the  meaning  of  the  law. 
Our  attention  is  called  to  the  rule  of  law  that 
forfeitures  are  not  looked  upon  with  favor. 
We  recognize  the  force  and  reason  of  the 
rule,  but  it  Is  the  duty  of  the  court  to  declare 
a  forfeiture  upon  facts  which  will  admit  of 
no  other  conclusion.  We  are  now  dealing 
with  a  question  of  pleading,  and  the  facts 
Stated  therein  clearly  show  no  forfeiture.  Ap- 
pellant Is  a  "fraternal,  benevolent,  and  mu- 
tual benefit  association,"  In  the  language  of 
the  complaint  As  such,  It  depends  for  its 
existence,  and  the  purposes  for  which  It  was 
organized,  upon  the  prompt  payment  of  as- 
sessments against  Its  members.  It  has  no 
other  means  of  paying  Its  death  losses,  and 
no  other  means  Is  contemplated.  The  asso- 
ciation and  the  individual  member  have  cor- 
relative and  reciprocal  obligations,  the  one 
depending  on  the  other.  These  obligations 
are  that,  to  the  end  that  each  may  derive  the 
contemplated  benefits,  they  must  both  com- 
ply with  the  requirements  of  the  constitution 
and  laws  of  the  order.  &o  far  as  the  answer 
shows,  appellant  did  Its  duty,  and  the  Insured 
failed  in  his.  Members  of  a  benevolent  fra- 
ternal association  are  bound  by,  and  must 
be  held  to,- a  knowledge  of  Its  constitution 
and  by-laws;  and,  as  a  general  proposition 
of  law,  all  members  must  be  governed  by 
them  In  all  their  dealings  with  it  as  members 


thereof.     Supreme  Lodge  A.  O.  tJ.  W.  v. 

Hutchinson,  6  Ind.  App.  399,  83  N.  B.  816; 
Grand  Lodge,  etc..  v.  King,  10  Ind.  App.  639, 
38  N.  E.  852.  It  required  no  affirmative  ac- 
tion of  the  lodge  to  suspend  the  Insured  for 
nonpayment  of  the  assessment.  The  law  Is 
well  established  that  If,  by  the  laws  of  the 
society,  nonpayment  of  an  assessment  oper- 
ates as  a  forfeiture,  the  member  must  elect, 
every  time  he  la  called  upon  to  pay  an  as- 
sessment, either  to  pay  within  the  stlpuhited. 
time,  or  suffer  the  penalty  of  loss  of  mem- 
bership antl  benefits  by  neglecting  or  refus- 
ing to  pay  within  the  time.  Bacon,  Benefit 
Society,  pp.  757,  758;  Rood  v.  Railway  Pas- 
senger, etc..  Association  (O.  C.)  SI  Fed.  62; 
Bosworth  V.  Western  M.  A.  Society,  75  Iowa, 
682,  39  N.  W.  903;  Maglnnls  v.  N.  O.  Cotton 
Exchange,  43  La.  Ann.  1136,  10  South.  180. 
Under  subdivision  80  of  the  constitution, 
supra,  a  member  stands  suspended  upon  fail- 
ure to  pay  an  assessment  on  or  before  the 
28th  of  the  month  in  which  It  Is  made.  We 
have  examined  the  authorities  cited  by  the 
appellee  in  support  of  her  contention  that  the 
assessment  and  call  In  this  case  were  not  iP 
conformity  with  the  laws  of  the  order,  and 
therefore  the  Insured  or  the  beneficiary  was 
not  bound  by  them,  but  the  law  as  there  de- 
clared Is  not  applicable  to  the  facts  pleaded 
In  the  first  paragraph  of  answer.  The  facts 
here  pleaded  bar  a  recovery  In  favor  of  ap- 
pellee. This  conclusion  makes  It  unnecessary 
to  decide  questions  presented  by  the  motion 
for  a  new  trial. 

Judgment  reversed,  and  the  trial  court  Is 
directed  to  overrule  the  demurrer  to  the  first 
paragraph  of  answer. 


48N.E.-89 


(3>  Infl.  App.  (87) 
INDIANAPOLIS  ST.  BT.  00.  t.  DARNELL.* 
(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct  27,  1903.) 

STREET  RAILWAYS  —  PERSONAL  INJURIES  — 
NEGLIGENCE— COLLISION  WITH  VEHICLE- 
EVIDENCE  —  SUFFICIENCY  —  INFERBNTIAli 
CIRCUMSTANCES— SILENCE  OF  DEFENDANT- 
STREETS— RIGHT  OF  WAY. 

1.  In  an  action  against  a  street  railway  com- 
pany for  negligently  ronninK  its  car  into  plain- 
tiff's vehicle  and  injuring  him,  evidence  exam- 
ined, and  held  sufficient  to  sustain  the  verdict 
for  plaintiff. 

2.  In  an  action  for  personal  Injories  the  neg- 
ligence of  the  defendant  directly  contributing  to 
the  injury  may  be  shown  by  direct  or  circum- 
stantial evidence,  and  may  be  Inferred  from  all 
ot  the  facts  of  the  case. 

3.  In  an  action  for  personal  Injuries  the  pur- 
pose to  commit  willful  injary  will  not  be  infer- 
red when  the  result  of  wrongful  conduct  may 
be  reasonably  attributed  to  negligence  or  inat- 
tention. 

4.  Where,  in  an  action  against  a  street  rail- 
way compHuy  for  personal  Injuries  by  collision 
wiu  plaintiff's  vehicle,  defendant  gave  no  evi- 
dence, the  jury  might  draw  an  Inference  of 
carelessness,  rather  than  of  pure  accident,  from 
the  fact  of  such  silence. 

6.  Though  a  person  driving  his  vehicle  along 
a  street  railway  track  in  the  direction  traveled 

f  t.  See  Negllgenc*.  vol.  tT,  Cant.  Dl*.  I  >7t. 
*RebeariD(   denied.    Traostsr   to   Supreme   Court  duUed. 
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by  the  cars  must  get  off  tlie  track  on  approach 
of  a  car,  he  is  not  required  to  constantly  look 
behind  him. 

6.  Where  plaintiff  was  driving  his  veliicle 
along  a  street  railway  track  in  the  direction 
traveled  by  the  cars  on  a  street  on  which  the 
wagon  was  plainly  visible  to  a  motorman  ap- 
proaching from  behind,  plaintiff  might  be  pre- 
sumed to  know  that  the  car  coald  only  run  him 
down  by  carelessness  or  willfulness. 

Appeal  from  Circuit  Court,  Morgan  Ooiinty; 
M.  H.  Parks,  Judge. 

Action  by  John  W.  Darnell  against  the 
Indianapolis  Street  Railway  Company. 
From  a  Judgment  (or  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Winter  &  Winter,  Oscar  Matthews,  and 
W.  H.  L<atta,  for  appellant  Elliott,  Elliott 
&  Littleton,  for  appellee. 

OOMSTOGK,  J.  Appellee  brought  this 
action  In  the  superior  court  of  Marlon  coun- 
ty against  appellant  for  damages  caused 
by  appellant  running  its  car  against  appel- 
lee's wagon  and  injuring  his  person.  It  is 
charged  that  appellant  was  negligent  In 
the  operation  of  Its  car.  The  trial  was  had 
In  the  circuit  court  of  Morgan  county  upon 
a  change  of  venue  before  a  Jury,  and  a  ver- 
dict returned  upon  which  Judgment  was 
rendered  In  favor  of  appellee  for  $6,000.  It 
was  charged  in  the  complaint  that  appellee 
drove  said  vehicle  upon  the  street  car  tracks 
of  the  appellant  on  West  Morris  street.  In 
the  city  of  Indianapolis,  and  there  stopped 
and  waited  for  a  freight  train  to  cross  the 
street  and  get  out  of  his  way;  that  "while 
upon  said  -track  *  ♦  •  waiting  for  said 
freight  train  to  pass,  •  •  •  being  in  said 
vehicle,  *  •  •  defendant's  car  ran  against 
the  same." 

Numerous  errors  are  assigned,  bat  In  the 
oral  argument  counsel  for  appellant  stated 
that  the  court  would  be  asked  only  to  pass 
upon  the  sufficiency  of  the  evidence  to  sus- 
tain the  verdict.  Appellant  introduced  no 
evidence.  At  the  conclusion  of  appellee's 
evidence,  appellant  moved  the  court  to  In- 
struct the  Jury  to  find  (or  the  defendant. 
Appellee  oKered  no  evidence  as  to  the  man- 
ner of  the  accident  but  his  own.  His  testi- 
mony is  substantially  as  follows:  "I  live 
at  1305  Belmont  avenue.  Am  51  years  o( 
age,  and  in  the  milk  business.  On  Septem- 
ber 7,  1900,  I  le(t  home  about  a  quarter  past 
four  in  the  morning.  It  took  me  about 
thirty  minutes  to  drive  to  the  Belt  crossing. 
I  saw  the  street  car  tracks  on  Belmont  ave- 
nue, where  the  cars  turn;  and  all  the  time 
after  I  got  on  Reisner  street  I  did  not  see 
any  street  cars.  At  that  time  in  the  morn- 
ing cars  run  out  there  every  hour.  After 
I  reached  West  Morris  street,  I  drove  east 
on  the  north  side  o(  Morris  street— north  o( 
the  tracks— to  Harding  street  Then  I  drove 
on  the  C8.r  track  on  the  north  side  o(  the 
street  to  the  switch,  crossed  over  to  the 
south  track,  and  drove  up  to  the  belt  on 
the  south  track.     I  drove  within  twcnty-flve 


(eet  of  the  belt— my  person  was  within 
twenty-flve  (eet;  vaf  horse's  head  within 
fifteen  (eet  As  I  -v^as  driving  across  the 
switch,  I  looked  to  see  If  any  car  was  ap- 
proaching from  the  west  I  could  see  back 
beyond  Reisner  street  and  there  was  no 
car  between  Reisner  street  and  me.  There 
was  no  obstruction  to  the  view.  The  track 
is  straight  There  is  a  '  downgrade  (rom 
Reisner  street  to  Harding  street,  and  then  It 
is  upgrade  to  the  belt.  It  Is  about  nine  hun- 
dred (eet  (rom  Reisner  street  to  the  belt. 
There  are  two  tracks  on  Morris  street.  Cars 
going  east  use  the  south  track.  West  o(  the 
belt  the  roadway  of  Morris  street  had  been 
worked  over  recently.  They  had  pnt  In 
new  ties,  and,  Instead  of  filling  up,  they  had 
le(t  the  ends  of  the  ties  exposed,  now  and 
then,  80  that  you  could  see  them  clear  back 
on  Harding  street  on  the  south  side.  The 
north  side  was  very  rougb.  Just  west  o( 
the  belt  there  Is  a  dead  track  that  leads 
(rom  the  belt  to  the  switch.  Just  west  of 
the  belt  there  were  a  couple  of  cross-ties  and 
some  gravel  between  the  south  track  and  the 
dead  track,  and  on  the  south  side  of  tlie 
track  there  were  long  pieces  of  iron  piled 
up  extending  back  close  to  the  sidewalk. 
There  were  two  poles  stood  on  the  south 
side  of  the  street,  about  twenty-flve  feet 
(rom  the  belt,  and  these  irons  stuck  out 
about  three  (eet  beyond  these  poles.  When 
I  drove  up,  there  were  two  vehicles  standing 
In  the  north  roadway,  north  o(  the  north 
track— a  two-horse  wagon  close  up  to  the 
belt  and  a  spring  wagon  JneX  behind  it 
The  switch  begins  about  seventy-flve  (eet 
west  of  the  belt  A  long  freight  train  ob- 
structed my  passage.  As  I  passed  the 
switch,  the  train  began  to  pass  over  Morris 
street  I  looked  back  to  see  If  a  car  was 
coming,  didn't  see  any,  and  passed  over 
on  the  south  side,  and  drove  up  to  the  belt 
and  stopped.  I  remained  In  that  position 
(rom  three  to  five  minutes.  I  looked  back 
twice,  I  think,  (or  cars.  I  think  I  looked 
the  last  time  about  hal(  a  minute  be(ore  I 
was  struck.  I  did  not  see  a  car  at  any  time. 
When  I  looked  I  put  my"  head  out  of  the  door 
of  the  wagon.  I  could  see  beyond  Reisner 
street  All  o(  the  times  when  I  looked  I 
was  sitting  In  the  wagon.  The  doors  o(  my 
wagon  were  In  the  center— one  on  each  side. 
They  were  open.  There  was  a  glass  all 
around  the  wagon  sides,  back  and  (rent, 
but  the  (ront  glass  had  been  taken  entirely 
out  and  the  back  window  was  drawn  up, 
open,  and  hooked  to  the  top  o(  the  wagon. 
This  glass  was  about  twelve  Inches  In  width, 
and  the  back  door  there  was  drawn  up  and 
hooked  on  hooks  put  there  (or  that  purpose. 
Below  the  glass  there  were  two  doors  that 
closed  together  In  the  middle.  They  were 
fastened.  There  was  no  room  to  drive  a 
wagon  south  o(  the  tracks  and  between 
mem  and  the  obstructions,  and  this  con- 
dition was  the  same  up  to  the  belt.  The 
belt  crossing  Is  boarded.    It  was  the  custom 
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of  tbe  street  railway  company  to  stop  tlieir 
cars  when  nearly  to  tbe  railroad,  and  the 
conductors  get  off  and  go  forward  and  look 
up  and  down  to  see  if  there  are  obstructions, 
and  then  motion  the  car  across.  There  was 
no  obstruction  to  prevent  a  motorman  see- 
ing me,  only  my  milk  wagon.  It  was  seven 
feet  high.  I  was  sitting  in  my  wagon,  on 
the  south  side  of  the  wagon.  I  looked  back 
twice,  and  saw  no  car.  As  I  settled  myself 
in  my  wagon.  Just  turned  around  and.  looked 
up  and  down  the  belt,  and  Just  at  that  time 
tbe  car  struck  me  from  tbe  rear.  It  is  my 
impression  that  It  was  one-balf  minute  after 
I  looked  the  last  time  until  the  car  struck 
me.  It  was  a  very  hard  blow.  As  it  struck 
tbe  wagon  knocking  It  east,  my  head  and 
shoulders  came  out  through  the  opening 
where  the  glass  was  till  my  bead  came 
down  below  or  near  where  tbe  bumper  of 
the  street  car  was.  At  that  time  I  saw  the 
motorman  with  his  band  on  tbe  brake,  whirl- 
ing it  around  as  fast  as  he  could.  Then  my 
bead  struck  something,  and  next  thing  that 
I  knew  I  was  laying  on ,  the  street  by  tbe 
sidewalk.  I  did  not  hear  tbe  car.  Tbe 
noise  of  tbe  freight  passing  over  the  cross- 
ing prevented  my  hearing  the  car.  I  did  not 
see  tbe  car  approaching.  After  I  revived 
I  saw  the  car  standing  with  my  wagon  Just 
in  front  of  it.  The  next  I  remember  I  was 
in  tbe  ambulance.  After  I  got  home  I  re- 
member the  doctor  setting  my  shoulder. 
Tbe  cap  of  my  shoulder  was  knocked  off  and 
broken.  The  round  bone  of  the  shoulder 
was  fractured.  I  bad  two  or  three  ribs 
broken.  I  bad  a  knot  on  my  bead,  and  I 
was  hurt  in  the  throat,  and  my  spine  was 
hurt.  It  was  daylight  at  the  time  of  the 
accident,  and  a  clear  morning.  I  don't  know 
what  car  struck  me,  but  none  run  then  ex- 
cept those  of  tbe  Indianapolis  Street  Rail- 
way Company.  I  was  in  bed  four  weeks, 
confined  to  the  house  about  two  months,  and 
after  that  went  about  with  a  cane  or  crutch. 
I  have  regained  the  use  of  my  left  shoulder,, 
but  there  are  some  adhesions  to  be  broken 
up.  I  bad  a  paralytic  stroke  seven  months 
after  the  accident  I  can't  taste  anything. 
I  sleep  poorly.  I  have  been  to  tbe  city  to 
market  with  a  load  of  roasting  ears  since." 
Cross-examination:  "I  was  entirely  familiar 
with  Morris  street,  and  the  location  of  the 
tracks,  and  the  waj*  In  which  the  cars  were 
operated  there.  I  had  known  for  a  week 
before  I  was  hurt  of  tbe  obstructions  in 
the  street  on  both  sides  of  the  track,  Just 
west  of  the  belt  railroad.  On  that  morning, 
when  I  got  to  Harding  street,  I  turned  upon 
the  north  street  car  track.  Before  that  I 
had  been  driving  in  the  roadway.  From 
Harding  street  to  the  switch  I  drove  on  the 
north  track.  As  I  got  to  tbe  switch,  I  saw 
two  vehicles  in  the  roadway  at  tbe  north 
Bide  of  the  track.  As  I  was  passing  over 
tbe  switch  I  saw  the  freight  train  Just  be- 
ginning to  go  over  the  street.  I  was  then 
about  twenty-flve  feet  west  of  tbe  belt,  and 


I  there  looked  to  see  if  a  car  was  coming. 
I  looked  out  of  the  right  door  of  my  wagon. 
I  saw  no  car.  I  saw  beyond  Reisner  street 
I  then  drove  up  so  that  my  horse's  head  was 
ten  or  fifteen  feet  from  the  railroad.  I  drove 
the  distance  in  a  walk.  I  knew  when  and 
before  I  went  in  there  I  could  not  drive  off 
the  track  to  the  south  without  injuring  my 
wagon;  that  the  obstructions  of  the  south 
Bide  of  the  track  would  prevent  my  driving 
off  there.  I  also  knew  when  and  before  I 
drove  in  there  that  I  could  not  drive  off  that 
track  on  tbe  north  side  because  of  the  ob- 
structions. I  also  knew  that  I  could  not 
drive  ahead  for  probably  four  or  five  minutes 
on  account  of  the  freight  train.  The  reason 
In  my  mind  when  I  was  at  the  switch  on 
account  of  which  I  did  not  drive  on  the 
north  side  of  the  street,  behind  that  spring 
wagon,  was  that  It  was  rough  there,  and  I 
did  not  want  to  risk  breaking  my  bottles. 
Nothing  prevented  me  from  driving  there, 
and  I  might  have  stopped.  I  knew  that  no 
car  could  come  and  occupy  the  north  track 
until  the  freight  train  passed.  I  also  knew 
that  any  car  from  the  west  would  come  on 
the  south  track.  I  didn't  think  a  car  was 
liable  to  come.  When  I  looked  back,  it  was 
through  habit  and  not  because  I  expected 
to  see  a  car.  After  I  got  up  to  the  track 
I  stopped  and  stood  still  until  the  accident 
The  horse  was  gentle,  and  at  all  times  nnder 
my  control  and  management.  It  was  being 
driven  by  me.  After  the  horse  stopped,  I 
looked  back  through  tbe  opening  in  the  back 
of  the  wagon.  Nothing  obstructed  the  view. 
I  saw  beyond  Reisner  street  and  saw  no 
car.  I  had  good  eyesight  and  hearing.  The 
freight  train  was  making  a  great  noise  all 
the  time.  I  knew  that  would  Interfere  with 
my  hearing  an  approaching  car.  I  had  good 
use  of  my  limbs,  and  was  an  active  man. 
All  the  time  I  was  sitting  on  the  seat  of 
my  milk  wagon,  three  feet  from  the  back 
end  of  the  wagon.  Both  doors  of  the  wagon 
were  open.  Tbe  doors  were  opposite  my 
feet  and  knees.  They  were  wide  enough  so 
that  a  man  could  readily  get  through  them. 
The  floor  was  seventeen  inches  above  tbe 
ground.  From  my  position  it  was  one  step 
out  onto  tbe  ground.  After  I  looked  back 
the  last  time  I  sat  facing  east  in  the  wngon. 
I  looked  up  and  down  the  belt  and  then 
I  was  facing  east  I  did  not  see  the  car  until 
after  It  bad  collided  with  the  wagon.  I  did 
not  hear  It.  I  was  ignorant  of  its  approach. 
Nothing  prevented  me  from  getting  out  of 
the  wagon  if  I  bad  wanted  to  do  so.  I 
knew  of  the  custom  to  stop  the  cars  at  the 
crossing,  and  bad  it  in  mind  when  I  drove 
in  there,  but  I  was  not  expecting  any  car 
whatever.  I  was  an  active  man.  I  had  no 
difflculty  in  walking.  I  was  not  depending 
upon  the  fact  that  it  was  the  custom  to  stop 
before  crossing  the  tracks." 

The  general  rule  is  that  in  an  action  for 
personal  injuries  the  negligence  of  the  de- 
fendant will  not  be  presumed.    There  are 
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exceptions  to  this  rale,  but  tbe  facts  do  not 
bring  the  case  before  us  within  them.  Some 
negligence  of  the  defendant  must  be  shown 
which  directly  contributed  to  the  injury. 
This  may  be  done  by  direct  or  circumstantial 
evidence.  It  cannot  be  de&ned  from  any 
rales  of  evidence.  It  must  be  Inferred  from 
all  of  the  facts  of  the  case.  A  Jury  has  the 
right  to  draw  from  the  facts  proven  fair  and 
reasonable  Inferences.  Hedriclc  t.  Osborne 
&  Co.,  99  lud.,  at  page  147;  Union,  eta,  Ins. 
Co.  T.  Buchanan,  100  Ind.  72;  Terre  Haute, 
etc.,  B.  Co.  V.  Pierce,  95  Ind.  496;  Indian- 
apolis, etc.,  R.  Co.  T.  Colllngwood,  71  Ind. 
476;  Indianapolis,  etc.,  B.  Co.  v.  Thomas, 
84  Ind.  195;  Johnson  v.  Hudson  Blver  Co., 
20  N.  Y.  65,  75  Am.  Dec.  375;  Schneider  v. 
Market  St  B.  Co.  (Cal.)  66  Pac.  734;  Dowell 
v.  Guthrie,  99  Mo.  653,  12  S.  W.  900,  17  Am. 
St  Bep.  598;  Schoepper  v.  Hancock,  etc., 
Co.  (Mich.)  71  N.  W.  1081-1084.  The  evi- 
dence shows  that  the  view  on  appellant's 
track  of  the  appellee's  wagon,  from  the  ap- 
proaching car,  was  clear  for  a  distance  of 
900  feet.  There  is  no  evidence  fixing  the 
speed  of  tbe  car  at  any  given  iwint  of  the 
900  feet  There  is  evidence  that  It  passed 
over  that  distance  In  about  one-half  minute, 
and  without  warning  struck  the  appellee's 
wagon.  The  speed,  from  this  evidence,  for 
at  least  a  part  of  the  way,  was  therefore 
great  The  morning  being  clear,  the  view 
imobstructed,  the  motorman  could  fairly  be 
held  to  have  knowledge  of  the  conditions  ex- 
isting at  the  place  of  the  collision,  and  to  see 
the  appellee's  peril  In  time  to  have  prevented 
tbe  accident  by  the  exercise  of  reasonable 
care.  It  Is  the  duty  of  a  motorman  of  a 
street  car  to  have  It  under  such  control  that 
it  may  be  stopped  within  a  short  distance  if 
the  occasion  requires.  From  bis  failure  to 
exercise  reasonable  care  without  explana- 
tion, the  Jury  might  properly  draw  the  con- 
clusion of  negligence.  But  counsel  for  ap- 
pellant insist  that  there  is  no  evidence  of 
negligence,  and  that  the  facts  proven  are 
equally  consistent  with  any  one  of  tliree  the- 
ories: (a)  That  of  pure  accident  as  far  as 
the  appellant  or  any  of  its  employes  are  con- 
cerned; (b)  that  of  negligence  on  the  part  of 
tbe  appellant;  (c>  that  of  willfulness  on  the 
part  of  the  appellant;  and  tbat  they  point  to 
one  theory  no  more  strongly  than  to  the 
other.  The  purpose  to  commit  willful  injury 
—the  commission  of  a  crime — will  not  be  in- 
ferred when  the  result  of  tortious  conduct 
may  be  reasonably  attributed  to  negligence 
or  Inattention.  Innocence  of  crime  is  pre- 
sumed. The  Inference  of  negligence  Is  not 
equally  reasonable  with  that  of  inattention. 
This  is  a  fact  of  common  observation.  Jones 
V.  V.  S.  Traction  Co.,  201  Pa.  344,  50  Atl. 
826;  Elwood,  etc.,  R.  Co.  v.  Boss,  26  Ind. 
App.  258,  58  N.  B.  535;  Cleveland,  etc.,  B. 
Co.  V.  Klee,  154  Ind.  430,  56  N.  E.  234.  The 
jury  had  a  right  to  put  a  construction  upon 
the  silence  of  the  appellant.  The  manner  of 
operating  the  car  was  known  to  Its  employC's. 


If  the  Injury  was  due  to  accident  It  was  sus- 
ceptible of  easy  proof.  From  the  failure  of 
such  proof  the  inference  of  carelessness,  rath- 
er than  accident  might  reasonably  be  drawn. 

The  presumption  of  negUgence  of  the  rail- 
road company  would  not  arise  from  the  mere 
fact  of  the  collision,  but  the  jury  might  rea- 
sonably expect  (the  situation  of  appellee  be- 
ing apparent)  explanation  of  tbe  failure  to 
stop  the  car  in  time  to  have  avoided  the  col- 
lision. Danner  y.  South  Car.,  etc.,  R.  Co., 
55  Am.  Dec.  678:  "That  the  company  did  not 
produce  witnesses  to  show  how  the  accident 
occurred,  nor  explain  why  they  omitted  to  do 
so,  tends  to  Induce  the  belief  that  they  could 
make  no  defense.  They  had  the  witnesses 
under  their  control.  The  plaintiff  may  not 
have  been  present  when  his  cattle  were,  kill- 
ed, and  may  not  be  able  to  discover  who 
the  persons  were  employed  on  the  train  when 
the  damage  was  done.  When  a  party  is 
charged  with  an  act  or  declaration  which 
may  subject  him  to  an  action,  and  does  not 
deny  it,  his  silence  is  construed  as  an  ad- 
mission. The  sanie  construction  may  be  put 
on  a  party's  omission. to  ofCer  testimony  in 
his  defense  when  It  Is  in  his  power  to  produce 
the  witnesses  who  might  exculpate  blm." 
"It  may  be  generally  said,  however,  that  the 
person  controlling  the  motive  power  of  .a 
street  car  must  use  the  lilghest  degree  of 
care  to  avoid  injury  to  a  person  after  dis- 
covering his  peril."  Nellis,  St  Surface  B. 
B.,  299,  and  cases  cited.  See,  also,  2  Thomp- 
son on  Negligence.  The  inference  of  the  neg- 
ligence of  api>ellant  la  the  only  one  which 
can  fairly  be  drawn  from  the  facta. 

Was  appellee  guilty  of  negligence  proxi- 
mately contributing  to  his  injury?  He  was 
not  a  trespasser.  He  was  on  a  street  rail- 
way track  in  a  public  street  with  as  much 
right  as  the  railway  company.  He  was  upon 
tbe  right  side  of  the  street  Obstructions  left 
in  the  street  by  appellant  made  It  dangerous 
for  him  to  drive  north  of  the  south  tracic, 
and  difficult  to  drive  south  of  the  south  track 
or  back  to  the  ijiorth  track  after  getting  on 
the  switch  and  starting  across  to  the  south 
track.  There  were  two  wagons  in  the  way 
of  his  driving  on  the  north  side.  He  had  no 
reason  to  believe  that  .he  would  have  to  stop 
until  after  he  had  gotten  on  the  south  track. 
He  knew  that  no  car  ordinarily  ran  there 
at  that  hour;  that  It  was  the  custom  to  stop 
it  at  the  crossing;  that  it  was  the  duty  of 
the  motorman  to  give  him  warning;  tliat  he 
could  be  seen  for  900  feet;  that  the  car  could 
be  easily  stopped,  as  the  track  was  slightly 
upgrade  for  several  hundred  feet  from  Hard- 
ing street  to  the  crossing.  He  looked  three 
times  for  an  approaching  car— once  as  he 
went  on  the  track  and  twice  after  he  had 
stopped;  the  last  time  about  one-half  minute 
before  the  collision.  He  did  not  see  nor 
hear  the  car.  U  he  had  known  of  the  ap- 
proach of  the  car,  it  would  have  been  his 
duty  to  have  attempted  to  get  off  the  track. 
He  was  not  required  to  constantly  look  be- 
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hind  him.  Wabash  B.  Co.  y.  Blddle,  27  Ind. 
App.  161,  69  N.  E.  284,  60  N.  B.  12.  The 
wagon  was  plainly  visible  to  the  motorman, 
and  without  special  drcnmstances,  which  do 
not  apjpear,  the 'railway  company  could  only 
have  run  appellee  down  carelessly  or  will- 
fully. He  may  be  presumed  to  have  known 
this.  Tunlson  v.  Weadock  (Mich.)  89  N.  W. 
703;  Vincent  v.  Norton,  etc.,  R.  Co.  CMass.) 
61  N.  B.  822.  Under  the  most  favorable  view 
to  be  taken  for  appellant  of  the  evidence,  It 
could  only  be  said  that  the  circumstances 
were  such  that  reasonable  minds  might  draw 
different  coucluslonB  respecting  appellee's 
fault,  and  then  the  question  of  due  care  was 
one  of  fact  for  the  Jury,  and  the  Jury  have 
passed  upon  that  question  adverseljr  to  ap- 
pellant's claim. 
Judgment  affirmed. 


(U  Ind.  App.  2S) 

BBAHLBB  r.  OLABE* 

(AppeUats  Court  of  Indiana,  Division  N*.  1. 
Oct  30,  ;903.) 

BaOKEERS-COMMISSIONS    FOR  SXLB   OF   RBIAI< 
KSTATB-ORAL  CONTRACT  OF 
'      EMPLOTMBNT. 

1.  Under  Bums'  Rev.  St  1901,  f  6629a  (Acts 
1601,  p.  104),  providing  that  no  contract  for  the 
payment  of  any  sum  of  money  for  commission 
for  the  procuring  by  one  person  of  a  purchaser 
ef  the  real  estate  of  another  shall  be  valid  unless 
in  writing,  signed  by  the  owner  of  the  real  es- 
tate, no  recovery  can  be  had  on  a  common  connt 
for  selling  reel  estate  nnder  oral  employment 
therefor. 

Appeal  from  Circuit  Court  Jasjier  Oonnty: 
S.  P.  Thompson.  Judge. 

Action  by  Barney  Clark  against  William 
T.  Beahler.  From  a  Judgment  for  plaintiff, 
defendant  appeals.    Reversed. 

Hauley  &  Hunt,  for  appeUnnt  Foltz,  Splt- 
ler  ft  Eurrle,  for  appellee. 

BIiACE,  J.  The  appellee  sued  the  appel- 
lant upon  an  account  for  work  and  labor 
performed  by  the  former  for  the  latter.  The 
appellant  has  presented  on  appeal  the  over- 
ruling of  his  demurrer  to  the  complaint  for 
want  of  sufficient  facts '  and  the  overruling 
of  his  motion  for  a  new  trial.  The  case  in- 
volves a  consideration  of  the  statute  of 
March  5,  1901,  providing  that  "no  contract 
for  the  payment  of  any  sum  of  money,  or 
thing  of  value,  as  and  for  a  commission  or 
reward  for  the  finding  or  procuring,  by  one 
person,  of  a  purchaser  for  the  real  estate  of 
another  shall  be  valid,  unless  the  same  shall 
be  in  writing,  signed  by  the  owner  of  such 
real  estate  or  bis  legally  appointed  and  duly 
qualified  representative."  Acts  1901,  p.  104 
(section  GG29a,  Burns'  Bev.  St  1901).  The 
complaint  was  In  the  form  of  a  common 
connt  for  work  and  labor  performed  by  the 
appellee  for  the  appellant  at  his  special  in- 
stance and  request,  a  bill  of  particulars  being 

T  1.  8m  Broken,  vol.  8,  Cant  Dig.  it  U,  It. 
*  Rehearing  denied. 


filed  with  the  complaint  Whatever  may  be 
Bald  properly  of  items  of  the  account  shown 
by  the  bill  of  particulars,  which  Indicate 
services  of  the  appellee  In  seeking  and  find- 
ing a  purchaser  for  land,  there  were  some  of 
the  20  Items  of  the  bill  of  particulars  whldi 
did  not  show  that  the  sums  thereby  charged 
were  services  rendered  for  such  purpose,  or 
In  any  way  connected  therewith.  Thus  there 
were  items  for  services  in  writing  letters,  and 
in  trips  to  a  number  of  different  specified 
places,  and  for  trips  to  escamine  land.  The 
question  whether  a  motion  to  make  the  com- 
plaint more  specific  as  .to  these  items  should 
have  been  sustained  is  not  presented.  The 
objection  suggested  to  the  complaint  that  It 
sought  a  recovery  contrary  to  the  statute 
above  quoted  therefore  cannot  be  sustained. 
There  was  a  verdict  in  favor  of  appellee 
for  $240.  On  the  trial  It  appeared  in  evi- 
dence that  the  appellee,  whose  business  waa 
that  of  a  real  estate  agent,  rendered  service 
In  procuring  a  purchaser  for  land  of  the  ap- 
pellant, a  farm  of  240  acres,  sold  to  a  third 
person.  Some  of  the  items  of  the  complaint 
related  on  their  face  to  such  services.  As  to 
a  considerable  number  of  th^  items  of  the 
bill  of  particulars  no  evidence  was  furnished. 
All  the  other  items  of  the  bill  of  partlculan 
concerning  which  there  was  any  evidence  re- 
lated to  services  wlilcb  entered  into  and  con- 
stituted parts  of  the  service  of  procuring  the 
purchaser  of  the  land,  and  were  rendered 
under  an  employment  of  the  appellee  by  the 
appellant  to  procure  such  purchaser.  The 
evidence  showed  that  the  appellant  hired 
the  appellee  to  bring  buyers  and  to  sell  th^ 
appellant's  farm;  that  there  was  a  commis- 
sion contract,  a  verbal  agreement  between 
the  appellant  and  the  appellee,  which  was 
that  the  former  would  allow  the  latter  $240 
for  selling  the  place  if  the  appellee  could 
get  $85  an  acre,  which  was  the  price  for 
which  the  land  was  sold.  There  was  evi- 
dence, Introduced  over  appellant's  objection, 
as  to  the  value  of  the  services  of  the  appel- 
lee. Goldstein  v.  Scott  (Sup.)  78  N.  Y.  Supp. 
736,  was  an  action  to  recover  the  value  of 
services  which  the  plaintiff,  in  his  complaint, 
claimed  to  have  rendered  for  the  defendant, 
at  her  request,  as  a  broker  in  making  an 
exchange  of  a  parcel  of  real  estate  belonging 
to  the  defendant  for  another  piece  of  property 
belonging  to  a  third  person,  the  services  be- 
ing alleged  to  be  reasonably  worth  a  certain 
sum,  no  part  of  which  had  been  paid.  An 
answer  showed  that  the  promise  or  reqnest; 
if  any,  charged  In  the  complaint,  was  made 
in  another  state  (New  Jersey),  and  that  by  a 
certain  statute  of  that  state  It  was  provided 
"that  no  broker  or  real  estate  agent  selling 
or  exchanging  land  for  or  on  account  of  the 
owner  shall  be  entitled  to  any  commission 
for  the  sale  or  exchange  of  any  real  estate, 
unless  the  authority  for  selling  or  exchanging 
such  land  Is  in  writing  and  signed  by  the 
owner  or  his  authorized  agent,  and  the  rate 
of  commission  on  the  dollar  shall  have  been 
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stated  In  such  authority."  It  was  urged  on 
behalf  of  the  plaintiff  that,  although  a  con- 
tract of  employment  was  void  by  this  stat- 
ute, still  the  plaintiff  might  Ignore  that  con- 
tract, and  sue  upon  a  quantum  meruit  for 
services  rendered  to  and  accepted  by  the  de- 
fendant in  the  exchange  of  the  properties; 
but  the  court  said  that  the  statute  contem- 
plated that,  even  when  services  were  render- 
ed, and  property  was  sold  or  exchanged  by  a 
broker,  .there  should  be  no  right  to  compen- 
sation, unless  the  statute  were  complied  with. 
In  McCarthy  v.  Loupe,  62  Gal.  299,  there  were 
two  paragraphs  of  complaint,  one  upon  a  con- 
tract of  employment  for  a  specified  amount 
as  commission,  the  second  for  the  reasonable 
valne  of  work  and  labor  and  services  per- 
formed at  the  defendant's  special  instance 
and  request  The  Code  of.  that  state  pro- 
vided that  an  agreement  authorizing  or  em- 
ploying an  agent  or  broker  to  purchase  or 
sell  real  estate  for  compensation  or  commis- 
sion should  be  invalid  unless  the  same  or 
some  note  or  memorandum  thereof  were  in 
writing,  and  subscribed  by  the  party  to  be 
charged  or  by  his  agent.  It  was  said  by 
the  court:  "It.  is  not  claimed  that  the  agree- 
ment in  this  case  or  any  note  or  memorandum 
thereof  was  in  writing.  But  it  Is  claimed 
that  the  plaintiff  may,  nevertheless,  recover 
what  his  servltes  were  reasonably  worth, 
upon  a  promise  implied  by  law  by  reason  of 
the  loss  which  he  has  sustained  In  rendering 
the  service  and  the  benefit  received  by  de- 
fendant in  accepting  the  same.  •  •  • 
But  no  case  has  been  brought  to  our  attention 
in  which  It  has  been  held  where  proof  of  em- 
ployment 1b  Indispensable  to  a  right  to  re- 
cover for  serrices,  that  in  the  absence  of 
such  proof  a  recovery  can  be  had.  And  to 
entitle  a  broker  to  recover  commission  for 
effecting  the  sale  of  real  estate,  it  is  Indis- 
pensable that  he  should  show  that  he  was 
employed  by  the  owner  (or  on  his  behalf)  to 
make  the  sale.  •  *  •  But  for  the  provi- 
sion of  the  Code  above  cited.  It  may  be  that 
the  absence  of  an  express  contract  might  be 
supplied  by  proof  of  usage  regulating  trans- 
actions of  this  kind.  •  •  •  It  would 
seem,  therefore,  that  no  recovery  could  have 
been  had  before  the  Code  without  proof  of  an 
express  contract,  or  of  a  usage  regulating  such 
transactions.  The  law  in  such  a  ease  would 
never  Imply  a  contract.  Since  the  Code  no 
express  contract  in  a  case  like  this  can  be  of 


any  avail  unless  In  writing.  This  particular 
kind  of  a  contract  can  only  be  proved  by  the 
introduction  of  an  instrument  In  writing." 
See,  also,  Myres  v.  Surryhue,  67  Cal.  657, 
8  Pac.  523;  Shanklln  v.  Hall,  100  Cal.  26, 
34  Pac.  630;  McGeary  v.  Satchwell,  129, Cal. 
389,  62  Pac.  58;  Dolan  v.  O'Toole,  129  Cal. 
488,  62  Pac.  92;  King  v.  Benson,  22  Mont  266, 
56  Pac.  280.  Before  the  enactment  of  oar 
statute  above  quoted,  a  contract  to  procure  a 
purchaser  for  land  was  valid  without  being 
in  writing.  Fischer  v.  Bell,  91  Ind.  243.  If, 
under  a  complaint  In  the  form  of  a  common 
count  a  recovery  may  be  bad  upon  proof  of  a 
valid  special  contract,  yet,  when  the  evidence 
shows  a  contract  express  In  all  its  parts, 
for  certain  designated  services  to  be  perform- 
ed by  the  plaintiff  for  the  defendant  for  a 
certain  specified  price,  t^iere  can  be  no  occa- 
sion for  proof  of  the  reasonable  value  of  the 
services.  The  law  will  not  imply  a  promise 
to  pay  the  reasonable  value  of  services  as 
to  whose  value  the  parties  have  expressly 
contracted.  That  would  be  a  changing  of  a 
contract  as  to  the  part  thereof  to  be  per- 
formed by  one  of  the  parties.  It  having  ap- 
peared that  the  services  for  which  the  ac- 
tion was  brought  were  rendered  under  a 
contract  for  the  payment  of  a  sum  of  money 
as  for  a  commission  or  a  reward  for  the  pro- 
curing by  the  plaintiff  of  a  purchaser  for 
the  real  estate  of  the  defendant  and  that  the 
contract  was  not  in  writing,  signed  by  the 
defendant  or  his  legally  appointed  and  duly 
qualified  representative,  there  could  be  no 
recovery,  the  contract  upon  which  alone  a 
recovery.  If  any,  could  be  based,  being  In- 
valid. In  the  absence  of  a  statute  on  the 
subject,  upon  proof  of  an  employment  and 
services  rendered  under  it  doubtless  the  rea- 
sonable value  of  the  service  might  be  re- 
covered, in  absence  of  an  agreement  of  the 
parties  as  to  its  valne.  But  in  any  case  seek- 
ing compensation  for  such  service  there  must 
have  been  an  employment  of  the  plaintiff  by 
or  for  the  defendant.  How,  in  the  absence 
of  statute,  the  employment  may  be  proved 
need  not  be  discussed.  We  think  that  it  is 
the  true  intent  of  our  statute  that  there  shall 
be  no  recovery  of  compensation  for  service 
of  an  agent  in  finding  or  procuring  a  pur- 
chaser for  real  estate  except  upon  a  written 
contract  such  as  the  statute  describes. 

Judgment  reversed,  and  cause  remanded 
for  a  new  trial. 
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(a  Ind.  App.  S04) 

XOAH  et  al.  t.  GERMAN-AMERICAN 
BLDG.  ASS'N  OF  INDIANA. 

(Appellate  Court  of  Indiana,  Diviaion  No.  1.. 
Oct.  27, 1003.) 

BUILDING  AND  LOAN  ASSOCIATIONS— STOCK 
CERTIFICATE— AaREBHENT  BT  BORROWINO 
MEMBER— ULTRA  VIRES— REPRESENTATIONS 
—ESTOPPEL— APPEAL  —  ERROR  —  SPECIFICA- 
TIONS IN  MOTION  FOB  NEW  TRIAL— PLEAD- 
ING—STRIKING     OUT    EXHIBITS-DEMURRER. 

1.  The  error  in  striking  out  interrogatories,  to 
be  available  on  appeal,  must  appear  as  one  of 
the  specifications  m  the  motion  for  a  new  trial. 

2.  Where  the  allegations  of  a  pleading  cot- 
ered  all  the  material  facts  stated  in  exhibits  an- 
nexed thereto,  it  was  not  error  to  strike  oat  the 
exhibits. 

3.  It  was  not  rerersible  error  to  sustain  a  de- 
murrer to  certain  para^phs  in  a  pleading 
where  any  evidence  admissible  under  the  para- 
graphs was  admissible  under  other  issues  made 
in  the  case. 

4.  A  debtor,  when  sued  on  the  debt,  cannot 
set  up  the  defense  of  nltra  vires  on  the  part  of 
the  corporation  creditor. 

5.  Wnere  a  stockholder  of  a  building  associa- 
tion becomes  a  borrowing  member,  and  the 
agreement  as  to  the  number  of  psTments  to  be 
made  is  not  made  a  part  of  the  bond  and  mort- 
gage securing  the  loan,  but  the  bond  and  mort- 
gage provide  that  the  borrower  shall  continue  to 
pay  the  dues  on  the  stock  until  it  matures,  the 
limitation  placed  on  the  number  of  payments 
in  the  agreement  is  of  no  avail,  the  contract,  as 
represented  by  the  bond  and  mortgage,  being 
the  contract  by  which  he  is  bound. 

9.  Oral  or  printed  statements  made  b^  agents 
or  ofBcers  of  a  building  and  loan  association  in 
contradiction  of  the  by-laws,  which  are  by  ref- 
erence made  a  part  of  the  contract  with  a  bor- 
rowing member,  or  in  contradiction  of  the  lan- 
gnage  of  the  contract  itself,  whether  relied  on 
by  tne  borrowing  member  or  not,  do  not  consti- 
tute the  basis  of  an  estoppel  unless  the  repre- 
sentations are  fraudulent. 

Appeal  from  Superior  Court,  Grant  Connty; 
Hiram  Brownlee,  Judge. 

Action  by  the  German-American  Building 
Association  of  Indiana  against  George  W. 
Noah  and  another.  From  a  Judgment  for 
plainticr,  defendants  appeal.     Affirmed. 

Johii  A.  Kersey,  for  appellants.  Carson  ft 
Tbompson  and  St  John  &  Charles,  for  appel- 
lee. 

HENLEY,  J.  This  action  was  to  foreclose 
a  mortgage  given  by  George  W.  Noah,  then 
■unmarried,  to  the  German-American  Building 
Association  of  Indiana.  The  mortgage  was 
upon  a  lot  In  the  town  of  Jonesboro,  which 
lot  the  said  Noah  afterward,  and  before  the 
commencement  of  this  action,  conveyed  to 
the  appellant  Emma  Stradley.  A  full  and 
complete  statement  of  appellee's  cause  of  ac- 
tion Is,  we  think,  necessary  for  the  proper 
discussion  of  the  question  presented  by  this 
appeal.  Appellee's '  complaint,  omitting  the 
caption,  the  mortgage,  and  prayer  for  relief, 
was  as  follows: 

"The  plaintiff,  the  German-American  Build- 
ing Association  of  Indiana,  complains  of  the 


f  4.  &••  Corporatlona,  voL 
1S6C. 


U.  C«nt.  Dig.  tt  1565, 


defendant,  and  says  that  on  the  26th  day  of 
May,  1892,  George  W.  Noah,  being  a  mem- 
ber of  the  plaintiff  association,  procured  an 
advancement  to  him  as  a  loan  in  the  sum 
of  four  hundred  dollars  upon  four  shares 
of  the  capital  stock  of  plaintiff,  with  agree- 
ment on  his  part  that  be  would  pay  monthly 
dues  on  such  shares  at  the  rate  of  eighty 
cents  per  month  on  each  share,  together  witii 
a  premium  of  six  per  cent,  per  annum,  and 
Interest  on  said  loan  at  the  rate  of  six  per 
cent  per  annum,  all  payable  on  or  before  the 
25th  day  of  each  month,  until  such  shares 
should  mature;  also  to  pay  all  fines  and 
assessments  on  such  shares,  all  of  such  pay- 
ments to  be  made  without  relief  from  yalua- 
tlon  and  appraisement  laws,  and  with  ten 
per  cent  attorney's  fees;  that  said  agreement 
was  in  writing,  and  a  copy  thereof  is  at- 
tached hereto,  filed  herewith,  made  a  part 
hereof,  and  for  certainty  is  marked  'Exhibit 
A.'  And  the  plaintiff  further  says:  That  on 
the  26th  day  of  May,  1892,  to  secure  the 
payment  of  the  moneys  provided  for  in  said 
agreement,  that  said  Noah,  as  an  unmarried 
man,  executed  a  mortgage  to  this  plaintiff 
ux)on  the  following  described  real  estate  sit- 
uated in  the  county  of  Grant  in  the  state 
of  Indiana,  to  wit,  lot  number  sixteen  (16) 
in  Love's  Addition  to  the  town  of  Jonesbonx 
That  said  mortgage  was  recorded  on  the  31st 
day  of  May,  1892,  in  Mortgage  Record  No. 
11,  at  pages  203  and  204,  in  the  reccnrder's 
office  of  said  county;  a  copy  of  said  mort- 
gage, together  with  the  indorsements  of  the 
recorder  thereon,  being  filed  herewith,  at- 
tached hereto,  hereof  made  a  part,  and  for 
certainty  Is  marked  'Exhibit  B.'  That  by 
the  provisions  of  said  bond  said  obligor  there- 
in named  Is  to  pay  the  moneys  provided  by 
such  bond  until  sucb  shares  shall  mature  ac- 
cording to  the  by-laws  of  plaintiff.  That  all 
the  by-laws  of  plaintiff  relating  to  such  sub- 
ject are  sections  24  and  25  and  30,  as  fol- 
lows: 'Sec.  24.— Installment  stock  shall  be 
paid  for  in  monthly  Installments  of  eighty 
cents,  not  exceeding  ninety-six  of  which  diall 
be  required,  all  Installments  being  due  and 
payable  on  or  before-  the  25th  day  of  each 
month,  beginning  with  the  month  In  which 
the  certificate  Is  dated.  Any  member  may 
transfer,  at  any  time,  from  either  plan  to 
the  other,  and  shall  receive  credit  on  the 
new  certificates  for  the  amount  of  the  full 
withdrawal  value  of  the  old,  at  the  time  of 
the  transfer.'  'Sec.  25.— Every  stockholder 
shall  receive  a  certificate  of  stock  signed  by 
the  president  and  secretary.  Shares  shall 
mature  as  soon  as  the  monthly  assessment  of 
dues,  with  the  earnings  thereon,  shall  amount 
to  one  hundred  dollars.'  That  said  obligor  is 
to  pay  all  the  fees  and  assessments  on  such 
shares  as  provided  for  In  said  by-laws  and 
that  all  of  the  provisions  relating  thereto  in 
such  by-laws  are  as  follows:  'Sec.  30.— If 
monthly  payments  of  dues,  or  of  Interest  and 
premium,  are  not  made  when  due,  a  fine  of 
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ten  centH  per  share  shall  be  Imposed  for  each  I 
month  such  payments  may  be  In  arrears.' 
Plaintiff  further  says:  That  since  the  execu- 
tion of  said  mortgage  the  said  defendant 
George  W.  Noah  conveyed  said  real  estate  to 
his  codefendant,  Emma  Stradley,  who  Is  now 
the  owner  In  fee  simple  thereof.  That  said 
defendants^  and  each  of  them,  have  failed  to 
pay  the  Installments  provided  for  In  said 
bond  and  mortgage,  so  that  there  were  on 
January  28,  1889,  twelve  (12)  months'  delin- 
quent interest  and  premium  due  on  said  mort- 
gage indebtedness,  and  twelve  (12)  months' 
fines  were  then  due  thereon,  and  that  the 
same  have  continued  delinquent  to  this  time, 
together  with  all  the  months  since  elapsed, 
and  tbat  there  is  due  plaintiff  on  account  of 
such  Indebtedness  the  sum  of  $166.47,  to 
which  should  be  added  accruing  premium,  In- 
terest, and  fines  that  have  accrued  and  shall 
accrue  since  January  28, 1899,  up  to  the  time 
of  any  decree  entered  herein,  and  also  pre- 
mium paid  by  plaintiff  for  insurance  on  Im- 
provements to  protect  its  Hen,  which  pre- 
mium defendants  failed  to  pay,  and  to  which 
should  also  be  added  ten  per  cent  attorney's 
fees." 

"Exhibit  A.— Know  all  men  by  these  pres- 
ents that  George  W.  Noah,  unmarried,  of 
Fulton  County,  of  the  State  of  Illinois,  is 
held  and  firmly  bound  unto  the  German- 
American  Building  Association,  of  Indiana, 
In  the  sum  of  tour  hundred  dollars,  which 
well  and  truly  to  be  paid  he  binds  himself, 
his  heirs,  executors  and  administrators  firinly 
by  these  presents.  Sealed  with  hla  seal  and 
dated  this  26th  day  of  May,  1892.  The  con- 
ditions of  this  obligation  are  such,  whereas 
the  above  bounden  obligor  has  subscribed  for 
four  shares  of  stock  at  $100.00  each  In  said 
association,  for  which  shares  of  stock  he 
received  from  said  association  the  sum  of 
four  hundred  dollars  as  a  loan,  which  shares 
of  stock  are  hereby  transferred  as  collateral 
security  for  the  payment  of  this  bond,  with 
agreement  on  his  part  that  he  will  continue 
to  pay  monthly  dues  on  said  shares  of  stock 
at  the  rate  of  eighty  cents  per  month  on 
each  share  of  stock,  together  with  a  pre- 
mium of  six  (6)  per  cent  per  annum  on  each 
share  of  stock,  and  Interest  on  said  loan  at 
the  rate  of  six  per  cent  per  annum,  all  pay- 
able on  or  before  the  25th  day  of  each  month, 
until  such  shares  shall  mature  as  provided 
by  the  by-laws  of  said  association;  also,  pay 
all  fines  and  assessments  on  such  shares  as 
provided  for  in  said  by-laws.  All  payments 
of  money  hereunder  shall  be  made  at  the 
office  of  the  association,  in  the  city  of  In- 
dianapolis, Indiana.  Now,  if  the  above  bound- 
en  obligor  shall  well  and  truly  keep  and  per- 
form said  bond  in  every  part  then  the  above 
bounden  obligation  to  be  void  and  of  no  ef- 
fect; but  if  default  be  made  in  any  part 
thereof,  then  the  above  bounden  obligor  to 
forfeit  all  the  premiums,  fines,  assessments 
and  interest  so  paid  Into  said  association,  and 


pay  back  said  loan  less  all  such  dues  cred- 
ited thereon.  All  payments  of  money  hereby 
secured  shall  be  made  without  relief  from 
valuation  and  appraisement  laws,  and  witb 
ten  per  cent,  attorney's  fees. 
"[Signed]  George  W.  Noah." 

Appellant  Emma  Stradley,  answered  in  six 
paragraphs,  as  follows:  First,  payment;  sec- 
ond, set-off  in  the  amount  paid  by  appellant 
as  a  borrowing  stockholder,  which,  with  the 
added  earnings,  amounted  to  $642.80;  third, 
set-off  in  the  amount  of  $642.80,  being  72' 
consecutive  monthly  payments  of  $7.20  each, 
with  the  earnings  thereof  added— the  earn- 
ings being  alleged  to  be  $124.40;  fourth,  that 
the  stock  certificate  provides  for  only  72 
monthly  payments,  and  that  such  payments 
were  made  before  the  commencement  of  this 
action;  fiftb,  that  appellee's  agent  by  printed 
circular  used  and  oral  representations  made 
in  negotiating  the  loan,  represented  that  tbe 
72  payments  would  mature  the  stock  and  pay 
the  debt  and  that  appellee  was  thereby  es- 
topped; sixth,  that  the  value  of  the  appel- 
lant's stock  exceeds  and  more  than  pays  the 
debt  and  interest;  and  that  appellee  had  ex- 
ceeded the  powers  and  rights  given  it  by  the 
statute  under  which  it  was  organized.  The 
trial  court  sustained  appellee's  demurrer  to 
the  second,  third,  and  sixth  paragraphs  of  an- 
swer. The  trial  resulted  in  a  finding  apd 
Judgment  for  appellee  in  the  sum  of  $248.60. 
and  foreclosing  the  mortgage. 

It  is  assigned  as  error  that  the  trial  court 
erred  in  striking  ont  interrogatories  43  to  91, 
both  Inclusive,  and  interrogatories  103  and 
106.  The  error.  If  any,  arising  out  of  this 
action  of  the  trial  court  in  this  regard,  is 
not  presented  by  the  assignment  of  error. 
The  question  must  be  presented  by  the  mo- 
tion for  a  new  trial.  It  does  not  appear  as 
one  of  the  specifications  in  appellant's  mo- 
tion for  a  new  trial.  It  was  not  error  to 
strike  out  the  exhibits  filed  with  appellant's 
fifth  paragraph  of  answer.  These  exhibits 
consisted  of  printed  statements  of  the  condi- 
tion of  appellee  company,  of  the  plan  or 
metliod  of  doing  business,  and  of  the  profit 
coming  to  both  borrowing  and  nonborrowing 
stockholders.  The  fiftb  paragraph  of  answer 
was  held  sufficient  without  these  exhibits. 
Its  allegations  covered  all  the  material  facts 
stated  In  the  exhibits,  and  upon  the  trial 
they  were  admitted  in  evidence  thereunder. 
The  foundation  of  the  answer  was  not  the 
exhibits,  and,  as  evidence,  they  performed  for 
appellants  every  legal  service  to  which  they 
were  entitled.  Nor  did  the  trial  court  com- 
mit reversible  error  in  sustaining  appellee's 
demurrer  to  the  second,  third  and  sixth  para- 
graphs of  answer.  Any  evidence  admissible 
under  the  second  and  third  paragraphs  was 
admissible  under  the  other  issues  made,  and 
the  defense  of  ultra  vires  attempted  in  the 
sixth  paragraph  could  not  be  made  by  appel- 
lant in  bis  position  as  appellee's  debtor. 
Poock  ▼.  Lafayette  Building  Association,  71 
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Ind.  357;  Chicago,  etc.,  Co.  v.  Derkes,  103 
Ind.  520,  3  N.  E.  239;  National  Bank  v.  Mat- 
thews, 98  V.  S.  621,  25  L.  Ed.  188;  Thomp- 
Bon,  Corp.  5§  6021-6040.  The  rule  prohibit- 
ing, a  debtor  from  denying  the  right  of  the 
creditor  to  make  the  loan  to  him  is  well 
stated  by  Thompson  In  section  6040,  supra, 
as  follows:  "The  doctrine  now  is  that  the 
corporation  making  the  loan  In  good  faith 
may  recover  upon  or  enforce  the  security, 
and  that  the  borrower  will  be  estopped  by 
his  act  of  receiving  the  loan  and  keeping  the 
money  from  setting  up  that  the  corporation 
had  no  power  to  make  It." 

The  questions  raised  under  appellant's  mo- 
tion for  a  new  trial  hardly  admit  of  separate 
discussion.  It  Is  the  well-settled  law  In  this 
state  that,  where  a  certificate  of  stock  of  a 
building  and  loan  association  provides  that 
payments  thereon  shall  not  exceed  a  certain 
number  specified  therein, 'the  stockholder  can- 
not be  required  to  pay  more  than  the  speci- 
fied number.  The  payment  of  the  number  of 
payments  named  In  the  certificate  of  stock 
may  not  mature  It  and  make  It  worth  Its 
face  value  (which  result  the  association  does 
not  guaranty),  but'  the  stock  only  matures 
when  the  dues  paid  and  earnings  apportion- 
ed to  It  amount  to  the  face  value  thereof. 
Wayne,  etc.,  Ass'n  v.  Skelton,  27  Ind.  App. 
624,  61  N.  E.  951;  Union  Mut,  etc.,  Ass'n 
V.  Alchele  (Ind.  App.)  61  N.  E.  11.  When  the 
stockholder  becomes  a  borrowing  member, 
and  such  agreement  as  to  the  number  of  pay- 
ments to  be  made  is  not  carried  into  the 
bond  and  mortgage  securing  the  loan,  but 
Instead  thereof  it  Is  provided  In  the  bond  and 
mortgage  that  the  borrower  shall  continue  to 
pay  the  dues  on  such  stock  until  It  matures 
according  to  the  by-laws  of  such  association, 
then  In  such  case  the  limitation  placed  on 
the  number  of  payments  is  of  no  avail  to 
the  borrowing  member,  because  the  contract 
as  represented  by  his  bond  and  mortgage  is 
the  contract  by  which  he  Is  bound,  and  Its 
terms  as  to  the  repayment  of  the  loan  will 
be  enforced.  Wayne,  etc.,  Ass'n  y.  Skelton, 
supra. 

Oral  or  printed  statements  made  by  the 
officers  or  agents  of  a  building  and  loan  as- 
sociation In  direct  contradiction  of  the  by- 
laws, when  the  by-laws  are  made  a  {tart  of 
the  contract  by  reference  thereto,  or  when 
such  declarations  or  statements  are  In  direct 
contradiction  of  the  plain  language  of  the 
contract  itself,  whether  relied  upon  by  the 
person  to  whom  made  or  not,  cannot  be  made 
the  basis  of  an  estoppel,  unless  such  repre- 
sentations are  fraudulently  made.  The  case 
of  Hartman  y.  Bnildlng  Ass'n,  28  Ind.  App. 
05,  62  N.  E.  64,  does  not  hold  otherwise,  and 
its  reasoning  is  in  line  with  this  statement 
of  the  law.  The  case  at  bar  is  not  within  the 
reasoning  or  rule  announced  In  Lime  City 
y.  Wagner.  122  Ind.  78,  23  N.  E.  689,  17  Am. 
St.  Rep.  342,  and  Building  Ass'n  v.  Bratton, 
24  Ind.  App.  654,  66  N.  E.  106.    Both  the 


bond  and  mortgage  required  appellant  to  pay 
the  dues  until  the  stock  matured.  This  she 
had  not  done.  The  trial  court  properly  per- 
mitted the  secretary  of  the  appellee  associa- 
tion to  testify  as  to  the  value  of  appellant's 
stock  at  the  time  of  the  trial,  and  we  think 
rendered  a  correct  Judgment  from  the  evi- 
dence presented  by  the  record. 
Judgment  afilrmed. 


(31  Ind.  App.  M) 
CITY  OP  LINTON  y.  SMITH. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Oct.  28,  1903.) 

MTJNrCIPAL  CORPORATIONS— DBPECTIVE)  SIDB- 
WAUKS  —  PERSONAL  INJURIES  —  NOTICE  — 
PLEADING— DAMAGES— INSTRUCTIONS. 

1.  In  a  complaint  against  a  town  for  personal 
injuries  received  from  a  defect  in  a  sidewalk, 
an  averment  that  the  town  had  notice  of  the 
dangerous  condition  of  the  sidewalk  for  a  long 
time  prior  to  the  accident  was  sufflcient. 

2.  It  was  not  necessary  to  prove  actual  notice 
of  such  a  defect  by  the  city. 

8.  Where  instnictions  in  their  entirety  con- 
tained a  correct  statement  of  the  law,  they 
were  sufficient,  though  they  included  a  number 
of  inaccurate  expressions. 

4.  Where  the  affidavits  supporting  defendant's 
motion  for  a  new  trial  showed  that  the  newly 
discovered  evidence  was  to  the  effect  that  plain- 
tiff, after  her  alleged  injury,  used  her  arm  in 
a  manner  inconsistent  with  her  claim  of  injury, 
but  evidence  to  that  effect  had  been  introduced 
on  trial,  the  motion  was  properly  refused. 

Appeal  from  Circuit  Court,  Greene  County; 
O.  B.  Harris,  Judge.  ^ 

Action  by  Mary  Smith  against  the  city 
of  Linton  for  personal  injuries.  Prom  a  Judg- 
ment for  plaintiff,  defendant  appeals.  Af- 
firmed. 

Daniel  W.  Mclatoab  and  Cyrus  B.  Davis, 
for  appellant 

ROBT,  J.  Appellee  recovered  Judgment 
for  $410.  App^lant's  demurrer  to  the  com- 
plaint was  overruled,  as  was  Its  motion  for 
a  new  trial.  The  complaint  was  In  one  para- 
graph, "the  gist  of  which  is  that  appellant,  a 
municipal  corporation,  was  guilty  of  negli- 
gently permitting  Its  sidewalks  to  be  In  and 
remain  out  of  repair,  and  on  which  sidewalk 
appellee  stumbled,  fell,  and  was  Injured."  It 
is  averred  that  the  appellant  had  notice  of 
the  dangerons  condition  of  the  sidewalk  for  a 
long  time  prior  Jo  the  date  of  the  accident. 
This  was  a  sufficient  averment  Notice  is 
not  a  conclusion,  but  an  ultimate  fact.  Chi- 
cago, etc.,  K.  Co.  y.  Pry,  131  Ind.  319,  326, 
28  N.  E.  989;  Locke  y.  Bank,  66  Ind.  363. 
It  l8  not  necessary  to  prove  actual  notice  of 
such  defect  by  the  city.  Lyon  y.  City,  9  Ind. 
App.  21,  27,  35  N.  B.  128;  Turner  y.  City 
of  Indianapolis,  96  Ind.  51,  69.  The  instruc- 
tions given  by  the  court  include  a  number 
of  inaccurate  expressions,  but  ia  their  en- 

T  2.  Sea  Municipal  Corporattonk,  vol.  U,  Cent.  Dig, 
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tlrety  tbey  contain  a  correct  statement  of 
the  law,  which  is  all  that  Is  required.  R.  Co. 
V.  Hamer,  29  Ind.  App.  420,  02  N.  E.  658, 
63  N.  E.  778.  There  Is  no  question  but  that 
appellee  was  Injured  on  account  of  being 
"np-dumped"  by  a  loose  board  upon  a  part 
of  the  street  surface.  It  Is  inferable  that 
the  board  was  rotten.  The  extent  of  her  in- 
jury is  not  BO  clear.  The  case  was  twice 
tried,  one  jury  disagreeing.  One  reason  for 
a  new  trial  stated  is  newly  discovered  evi- 
dence. The  affidavit  supporting  the  motion 
shows  that  the  proposed  evidence  fends  to 
prove  that  the  plaintiff,  after  her  alleged  in- 
jury, used  her  arm  in  a  manner  inconsistent 
with  her  claim  of  injury.  Other  evidence  to 
the  same  effect  was  introduced  on  the  trial, 
and  a  new  trial  will  not  be  granted  on  ac- 
count of  newly  discovered  evidence  which  is 
cumulative.  It  not  infrequently  happens  that 
in  personal  injury  cases  those  clearly  entitled 
to  redress  for  bona  fide  injuries  overreach 
themselves  by  slmulatiug  additional  ones. 
The  extent  of  the  injuries  to  appellee's  should- 
er Is  a  matter  of  some  doubt,  but  It  is  quite 
possible  that  she  was  hurt  exactly  as  she 
says  she  was.  Nothing  was  claimed  for  ova- 
rian injuries,  varicose  veins,  or  nervous  shock. 
The  verdict  is  not  regarded  as  excessive. 
Judgment  afiSrmed. 


(31  Ind.  App.  612) 

KEPLER  T.  WRIGHT. 

(Appellate  Conrt  of  Indiana,  Division  No.  1. 
Oct.  27,  1903.) 

SPECIFIC  PKRPORMANCB-PURCHASE  OF  LAND 
—EXECUTION  OF  NOTE  AND  MORTGAOB  FOR 
BALANCE  OP  PURCHASE  PRICE— NECESSITY 
—FINDINGS  OF  PACT-CONCLUSION  OP  LAW- 
JUDGMENT. 

1.  A  ^arcfaaser  of  real  estate  under  a  contract 
stipulating  for  certain  payments  by  him,  for  the 
execution  of  a  deed  by  the  grantor,  and  for  the 
giving  of  a  note  for  the  balance  of  the  pur- 
chase price,  secured  by  a  mortgage,  may  en- 
force specific  performance  without  making  or  of- 
fering to  make  the  note  and  mortgage,  the  ex- 
ecution of  the  deed  and  the  execution  of  the 
note  and  mortgage  being  concurrent  acta. 

2.  Where,  in  a  suit  for  specific  performance 
of  a  contract  to  convey  real  estate,  the  conrt 
foand  that  the  purchaser  had  complied  with  all 
the  conditions  of  the  agreement  when  he  first 
demanded  a- deed  to  the  premises,  the  conclusion 
of  law  that  he  was  entitled  to  a  deed  and  to  pos- 
session, and  that  the  right  to  have  the  contract 
specifically  enforced  dated  ftom  the  time  he 
first  demanded  a  deed,  was  correct. 

3.  Under  Bums'  Rev.  St.  1901,  §  560,  provid- 
ing that  in  a  special  finding  the  court  snail  first 
state  the  facts  in  writing,  and  then  the  conclu- 
sions of  law,  and  judgment  shall  be  entered  ac- 
cordingly, a  judgment  must  conform  to  the 
conclusions  of  law,  and  when  it  does  a  motion 
to  modify  it  cannot  prevail. 

Appeal  from  Circuit  Court,  Wayne  Coun- 
ty; H.  O.  Fox,  Judge. 

Appeal  by  Amanda  Wright  against  George 
T.  Kepler.  From  a  Judgment  for  plaintiff, 
defendant  appeals.-  Case  transferred  from 
the  Supreme  Court  to  the  Appellate  Court  un- 


der Act  March  12,  1901  (Acts  1901,  p.  56o, 
c.  247).    Affirmed. 

Lynn  B.  Kepler,  for  appellant.  W.  A. 
Bond  and  Medsker  &  Medsker,  for  appellee. 

ROBINSON,  C.  J.  Suit  for  the  specific 
performance  of  a  contract  to  sell  land.  In 
appellee's  complaint  It  is  averred  that  In 
January,  1888,  appellant  owned  a  certain  lot, 
which  appellee,  by  a  written  contract,  pur- 
chased, aud  which  appellant  agreed  to  con- 
vey to  appellee.  The  contract,  made  a  part 
of  the  complaint,  provides  that  appellant 
"hereby  leases  and  lets  unto"  appellee  the 
lot  described  "at  the  monthly  rent  of  the  re- 
pairs and  three  dollars  cash  rent,  payable 
monthly  on  the  14th  day  of  each  month." 
Appellant  "further  agrees  to  make  to  the 
order  of  Amanda  Wright  a  warranty  deed 
for  said  property  when  she  pays  one  hundred 
dollars  on  the  property  and  gives  a  note  and 
mortgage  for  one  hundred  and  thirty  dol- 
lars at  ei-j;ht  per  cent  in  advance,  consider- 
ing the  pi-operty  worth  $230,  and  the  three 
dollars  or  other  sums  paid  every  month  pay- 
ments on  the  $230  to  be  calculated  as  If  the 
$230  were  to  draw  eight  per  cent,  interest, 
payable  monthly  in  advance,  from  date."  It 
was  also  agreed  that  appellee  should  have  no 
right  to  hold  possession  unless  she  kept  the 
property  in  good  repair  and  paid  the  rent  In 
advance,  and,  if  she  failed  to  pay  the  $3  per 
month,  appellant  should  have  the  right  to 
enter  and  take  XMSsession  only  after  giving 
30  days'  written  notice,  unless  the  rent  was 
paid  before  the  expiration  of  the  30  days. 
It  Is  further  averred  that  appellee  took  pos- 
session under  the  contract,  and  made  last- 
ing and  valuable  improvements;  that  she 
paid  the  $100  according  to  the  terms  of  the 
contract;  that  she  had  paid  him  a  sum  far  in 
excess  of  that  amount,  and  has  performed 
all  the  covenants  Incumbent  upon  her  under 
the  contract;  that  she  has  repeatedly  de- 
manded that  appellant  executel  to  her  a  war- 
ranty deed  to  the  lot,  which  he  has  refused 
to  do;  that  in  December,  1900,  appellant, 
during  the  temporary  absence  of  appellee, 
unlawfully  entered  Into  and  took  possession 
of  the  premises  without  right  or  process  of 
law,  and  now  holds  the  same  from  appellee; 
that  she  has  long  since  paid  to  appellant  all 
the  money  due  him  by  the  agreement,  and 
that.  If  any  sum  still  remains  unpaid,  she 
Is  willing  to  pay  the  same,  and  brings  the 
same  into  court  for  appellant's  use  and  bene- 
fit; asking  that  the  deed  be  executed,  and 
for  damages. 

The  complaint  is  not  as  specific  In  some 
particulars  as  it  should  be,  but,  as  it  does  not 
wholly  omit  any  material  averment,  such  de- 
fects may  be,  aud  in  this  case  are,  cured  by 
the  special  finding  of  facta.  The  complaint 
is  not  defective  for  want  of  an  averment  that 
appellee  made  or  offered  to  make  the  note 
and  mortgage.  "The  execution  of  the  deed 
and  the  execution  ot  the  note  and  mortgage 
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were  concnrrent  acta.  But,  when  the  agreed 
amount  was  paid,  the  next  act  to  be  done 
was  the  making  of  the  deed.  When  appel- 
lant refused  to  make  the  deed,  he  repudiated 
the  contract  so  far  as  he  could.  After  be 
had  refused  to  make  the  deed.  It  would  have 
been  a  useless  formality  to  tender  the  note 
and  mortgage.  In  Parker  v.  McAllister,  14 
Ind.  12— a  similar  case— the  court  said:  "By 
the  terms  of  the  contract,  the  payment  of 
the  first  installment  was  to  precede  the  ex- 
ecution of  the  deed  by  the  vendor.  The  mak- 
ing of  the  deed  was  the  next  thing  In  order, 
for  regularly  no  mortgage  could  be  made  by 
the  vendee  until  the  vendor  had  passed  the 
'  title  to  him.  As  the  vendor  refused  to  ac- 
cept the  money,  and,  so  far  as  he  could, 
repudiated  the  contract,  the  tender  of  a  mort- 
gage could  not  be  made,  for  the  vendee  had 
no  legal  title  to  the  land  to  mortgage."  See 
Souffrain  v.  McDonald,  27  Ind.  269;  Turner 
V.  Parry,  Id.  163;  Blair  v.  HamUton,  48  Ind. 
32;  Bums  v.  Tox,  113  Ind.  205,  14  N.  B.  541; 
Homer  v.  Clark,  27  Ind.  App.  6,  60  N.  B. 
732.  The  special  findings  show  the  execu- 
tion of  the  written  contract;  that  immediate- 
ly after  the  execution  of  the  contract  appel- 
lee took  possession  of  the  lot,  and  continued 
to  occupy  the  same  until  about  December  21, 
1900,  at  which  time,  during  the  absence  of 
appellee,  and  without  her  knowledge  and  con- 
sent, appellant  took  forcible  possession  of  the 
premises,  and  has  continued  to  hold  such  pos- 
session without  right  until  the  present  time; 
that  after  appellee  took  possession  she  paid 
appellant  $3  each  and  every  month  lor  89  con- 
secutive months  beginning  with  the  month  of 
January,  1888,  and  ending  with  the  month 
of  May,  1895;  during  such  time  she  kept  the 
property  in  repair,  as  she  had  agreed;  during 
the  years  1895  and  1896  appellee's  husband 
furnished  appellant,  at  his  request,  butter, 
meat,  and  eggs  to  the  amount  of  $22.85, 
which  sum  It  was  agreed  should  be  applied 
to  the  purchase  price  of  the  property;  that 
she  has  paid  in  all  upon,  the  purchase  price 
of  the  property  $289.80;  that  at  the  time  ap- 
pellant forcibly  took  possession  the  rental 
value  of  the  property  was  $3  per  month,  of 
which  appellee  has  been  deprived  by  appel- 
lant, who  has  appropriated  the  property  to 
his  own  use;  that,  after  appellee  had  paid 
$100,  she  demanded  of  appellant  that  he  ex- 
ecute to  her  a  deed,  which  he  refused  to  do; 
that  afterwards,  and  while  she  was  in  no 
wise  In  default  In  the  execution  of  the  con- 
tract, she  again  demanded  a  deed,  which  he 
refused,  and  still  refuses,  although  appellee 
has  at  all  times  been  ready  and  willing  to 
execute  the  note  and  mortgage  npon  receiv- 
ing from  appellabt  a  deed;  that,  after  appel- 


lee had  demanded  a  deed,  appellant  volun- 
tarily and  without  being  required  or  request- 
ed so  to  do  by  appellee  paid  taxes  on  the 
property  in  the  sum  of  $25.28,  which  amount 
so  paid  appellee  never  agreed  nor  promised  to 
repay;  that  the  taxes  accrued  after  the  first 
$100  of  the  principal  sum  In  addition  to  the 
interest  had  been  paid  on  the  contract;  that 
$15.89  of  this  amount  was  for  delinquent 
taxes;  that  appellee  has  paid  to  appellant, 
including  the  rental  value  of  the  I)roperty 
during  the  time  appellant  has  wrongfully 
held  possession,  the  full  purchase  price  as 
stipulated  in  the  agreement,  and  has  com- 
plied with  all  the  conditions  of  the  agree- 
ment. As  conclusions  of  law  it  is  stated  that 
appellee  is  entitled  to  a  deed  and  to  posses- 
sion, and  that  her  right  to  have  the  contract 
specifically  enforced  dates  from  the  time  she 
demanded  a  deed  in  1895  and  appellant's  re- 
fusal to  execute  a  deed.  It  is  argued  at 
some  length  that  the  findings  are  not  sus- 
tained by  sufficient  evidence;  that  the  court 
erred  in  its  conclusions  of  law  and  in  over- 
ruling certain  motions  to  niodify  the  Judg- 
ment. The  findings  by  the  court  are  within 
the  issues  presented  by  the  pleadings,  and 
upon  a  careful  consideration  of  all  the  evi- 
dence it  is  manifest  that  the  findings  are  sup- 
ported by  the  evidence.  The  trial  court  was 
the  exclusive  Judge  of  the  credibility  of  the 
witnesses.  No  good  purpose  would  be  sub- 
served by  a  discussion  of  the  evidence. 
There  is  evidence  in  the  record  to  support 
the  findings  of  fact  made  by  the  court 

There  Is  no  error  of  which  appellant  can 
complain  in  the  conclusions  of  law  upon  the 
facts  found.  Appellee,  under  the  facts  found, 
had  paid  the  full  purchase  price  of  the  lot, 
and  was  entitled  to  a  deed  when  she  first 
made  a  demand  for  it.  The  conclusions  of 
law  are  right  upon  the  facts  found. 

Appellant's  several  motions  to  modify  the 
Judgment  were  properly  overruled.  The 
Judgment  rendered  is  the  only  Judgment  au- 
thorized by  the  conclusions  of  law.  The  mo- 
tions sought  only  such  changes  in  the  Judg- 
ment as  would  have  made  it  not  in  accord- 
ance with  the  conclusions  of  law.  If  a  Judg- 
ment conforms  to  the  conclusions  of  law,  a 
motion  to  modify  the  Judgment  cannot  pre- 
vail. The  statute  (Burns'  Rev.  St.  1901,  § 
560)  provides  that  in  a  special  finding  the 
court  shall  first  state  the  facts  in  writing, 
and  then  the  conclusions  of  law  upon  them, 
"and  Judgment  shall  be  entered  accordingly." 
Nadlng  v.  Elliott,  137  Ind.  261,  36  N.  E.  695; 
Smith  V.  McKean,  99  Ind.  101.  There  is  no 
error  in  the  record.  The  record  shows  that 
the  merits  are  entirely  with  the  appellee. 

Judgment  affirmed. 
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PARKHURST  et  al,  v.  SWIFT. 

(Appellate  Court  of  Indiana,  DiTiaion  No.  2. 
Oct  28,  1903.) 

MASTEm  AND  SERVANT— INDEPENDENT  CON- 
TRACTORS—NEGLIGENCE OF  CONTRACTOR- 
EVIDENCE  —  SUFFICIBNCT— PLEADING— WANT 
OF    CONTRIBUTORY    NEGLIGENCE. 

1.  An  elevator  company  contracting  to  place 
an  elevator  in  running  order  in  a  buuding  at  a 
definite 'price,  without  any  direction  or  control 
by  the  owner  of  the  building  in  doing  the  work, 
is  an  independent  contractor. 

2.  In  an  action  for  injuries  to  a  servant,  held 
that,  the  proximate  cause  of  the  injnry  being 
the  unsafe  condition  of  the  scaffold,  rendered 
so  bjr  the  defendant  company's  agent,  its  vice 
principal  in  the  work,  the  company  was  liable 
for  the  injuries. 

S.  In  an  action  against  the  owner  of  a  bnild- 
ing  and  an  elevator  company  for  injuries 
sustained  by  plaintiff  in  doing  the  work,  uncer- 
tainty in  the  complaint  as  to  the  relation  be- 
tween the  defendants  because  of  want  of  knowl- 
edge of  the  contract  between  them,  and  an  alle- 
gation that  the  elevator  company's  agent  repre- 
sented both  defendants,  is  not  cause  for-  re- 
versal because  of  the  overruling  of  a  demurrer 
to  the  complaint,  it  being  shown  sncb  agent  was 
not  a  fellow  servant. 

4.  Under  Bums'  Rev.  St  1901,  {  359a,  mak- 
ing contributory  negligence  matter  of  defense, 
plaintiff  in  an  action  for  injuries  need  not  plead 
the  want  of  contributory  negligence. 

Appeal  from  Superior  Court,  Madison 
County;  Henry  C.  Ryan,  Judge. 

Action  by  Benjamin  F.  Swift  against  Jobn 
W.  Parkburst  and  others.  From  a  Judgment 
for  plaintiff,  defendants  appeal.    Affirmed. 

Klttlnger  &  DIven,  for  appellants.  Elli- 
son &  ElUs,  for  appellee. 


.  BLACK,  J.  The  appellee  recovered  Judg<- 
ment  against  the  appellant  in  an  action  for 
damages  for  a  personal  Injury.  There  were 
three  paragraphs  of  complaint  but  before 
trial  the  appellee  dismissed  as  to  the  first 
paragraph.  The  Alexandria  Pap»  Company 
was  a  defendant  wltii  the  appellants,  but  the 
court  sustained  Its  motion,  at  the  close  of  the 
evidence,  to  Instruct  the  Jury  to  return  a  ver- 
dict for  that  defendant.  A  demurrer  of  the 
appellants  for  want  of  sufficient  facts  to  each 
of  the  second  and  third  paragraphs  of  the 
complaint  was  overruled. 

So  far  as  the  second  and  third  paragraphs 
differ  one  from  the  other,  it  appears  from  the 
record  that  the  verdict  was  based  on  the 
third  paragraph,  rather  than  the  second,  and 
an  examination  of  the  third  pnrugrnph  alone 
will  be  sufficient  It  was,  in  substance,  al- 
leged therein  that  the  paper  company  was  a 
corporation,  and  that  the  appellants  were 
partners  doing  business  under  the  firm  name 
of  ParkhuTSt  Bros.  &  Co.,  and  were  engaged 
in  constructing  elevators  and  In  putting  them 
in  place  and  operation;  that  on  and  before 
December  14,  1889,  the  paper  company  was 

V  1.  See  llaiter  and  Servant,  vol.  84.  Cent  Dig-  H 
liH,  12u7. 


constructing  a  large  f&ctory  building  In  the 
city  of  Alexandria,  Madison  county,  Ind.,  and 
at  that  date  and  immediately  prior  thereto 
the  ammllants,  as  partners,  were  constructing 
an  elevator  and  putting  It  in  place  and  opera- 
tion In  the  factory  building  for  the  paper 
company;  that  tbe  contract  and  arrangement 
between  the  paper  company  and  the  appel- 
lants by  which  the  latter  were  building  the 
elevator  was  to  the  appellee  unknown;  that 
he  was  a  carpenter  by  trade,  and  for  many 
weeks  prior  to  the  date  mentioned  he  was  in 
the  employ  and  under  the  direction  and  con- 
trol of  the  paper  company,  and  working  in 
and  upon  the  factory  building,  except  as  here- 
inafter stated;  that  about  four  days  prior  to 
Deceml)er  14,  1899,  the  paper  company  or- 
dered and  directed  the  appellee  to  go  to  work 
for  the  appellants,  and  In  all  things  to  obey 
the  orders  and  directions  of  the  appellants, 
and  to  work  for  and  assist  them  in  putting 
the  elevator  in  the  factory  building,  which 
directions  and  arrangements  were  agreed  to 
and  fully  acquiesced  In  by  the  appellants; 
that,  pursuant  to  these  orders  and  directions, 
he  did,  about  four  days  prior  to  the  date  men- 
tioned, go  to  work  for  the  appellants  in  and 
upon  the  construction  of  the  elevator  and 
putting  it  in  place  In  tbe  building,  and  he 
so  continued  to  work  for  tbe  appellants  un- 
til the  Injury  complained  of  herein;  that  in 
constructing  the  elevator  the  defendants  in- 
trusted the  work  and  the  supervision  thereof 
wholly  and  exclusively  to  tbe  agent  and  sn- 
perintradent  of  the  api>ellant8;  that  his  name 
was  unknown  to  the  appellee;  that  this 
agent  and  superintendent  of  the  appellants 
had  the  exclusive  supervision  and  control  of 
the  conditions  surrounding  the  wcHrk,  and  the 
sole  and  exclusive  management,  control,  and 
supervision  of  all  the  work  of  constructing 
the  elevator  and  putting  it  In  place  and  run- 
ning; order,  and  had  at  all  times  full  antbor- 
ity  to  employ  or  discharge  such  bands  as  he 
deemed  necessary  to  the  proper  prosecution 
of  the  work,  and  had  at  all  times  full  and 
complete  authority  to  direct  when  and  where 
and  bow  and  with  what  tools  and  appliances 
each  and  every  liand  engaged  In  and  upon 
the  work  of  constructing  the  elevator  and 
putting  it  In  place  and  running  order  should 
work,  and  in  all  tbe  work  and  the  super- 
vision and  control  thereof  this  superintendent 
acted  in  all  things  for  and  instead  of  the  de- 
fendants; that  on  the  day  above  mentioned, 
and  for  four  days  prior  thereto,  the  appellee 
was  and  had  been  continuously  working  up- 
on the  constniction  of  the  elevator  and  put- 
ting It  in  place  and  running  order  In  the  fac- 
tory building,  and  was  imder  the  exclusive 
control  and  direction  of  this  agent  and  super- 
intendent; that  atMut  three  days  before  De- 
cember 14,  1800,  the  appellants  bad  cut  a 
large  hole  about  six  by  seven  feet  in  both  the 
second  and  third  floors  of  the  factory  build- 
ing, for  tbe  purpose  of  allowing  the  elevator 
to  pass  through  these  floors  in  Its  ascent  and 
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descent  when  in  operation,  and  at  the  eame 
time  the  appellants  constrncted  a  large  wood- 
en scaffold  about  eight  feet  at)ove  the  third 
floor,  which  scaffold  was  constmcted  by 
standing  four  small  scantlings  of  timber  on 
end  on  that  floor,  one  of  which  was  placed  on 
the  floor  Jnst  outside  of  each  of  the  comers 
of  this  large  hole  or  opening  on  the  third 
floor;  that  the  appellants  nailed  cross-tim- 
bers to  these  upright  scantlings  about  eight 
feet  above  the  third  floor,  and  laid  on  these 
cross-timbers  heavy  wooden  boards  or  a  floor- 
ing for  the  scaffold;  that  the  appellants  then 
braced  and  stayed  the  scaffold  by  nailing 
slats'of  timber  from  the  base  of  each  upright 
timber  to  the  top  of  the  next  upright  timber, 
and  then  crossing  such  braces  with  oth«: 
braces  at  right  angles  and  nailing  the  same 
to  the  upright  timbers  at  top  and  iMttom; 
that  the  scaffold  so  completed  was  directly 
over  the  hole  at)ove  mentioned  in  the  third 
and  second  floors— «11  of  which  facts  were  at 
all  times  known  to  the  paper  company;  that 
on  December  14,  1899,  while  the  appellee, 
pursuant  to  the  orders  and  directions  of  the 
jMper  company,  was  working  for  the  appel- 
lants, and  while  be  was  under  the  exclusive 
and  absolute  control  and  directions  of  the 
agent  and  superintendent  above  mentioned 
of  the  appellants  and  the  paper  company, 
this  superintendent  ordered  and  directed  the 
appellee  to  take  a  handsaw  and  saw  an  open- 
ing, or  make  a  small  hole,  In  the  second  floor 
of  the  factory  building  at  the  edge  of  the 
large  hole  In  the  floor,  the  small  hole  being 
for  the  purpose  of  an  opening  through  wlilch 
a  cable  rope  for  raising  and  lowering  the  ele- 
vator was  to  pass;  that  the  appellee  at  once 
went  to  work  sawing  out  the  small  bole,  and 
while  he  was  so  at  work  the  superintendent, 
while  In  the  line  of  his  duty  as  such,  negli- 
gently and  carelessly  knocked  loose  and  took 
away  said  braces  of  the  scaffold,  well  know- 
ing' that  the  appellee  was  working  under  the 
same,  and  that  it  was  rendered  liable,  by 
that  act  of  removing  the  braces,  to  fall,  and 
the  timbers  thereof  to  strike  and  injure  the 
appellee;  that  the  superintendent,  when  this 
was  done,  well  knew  that  It  would  render 
the  place  when  the  appellee  was  at  work  a 
very  hazardous  and  dangerous  one;  that 
about  two  hours  after  this  removal  of  the 
braces,  and  while  the  appellee  was  still  at 
work  sawing  out  the  hole  in  the  second  floor, 
the  superintendent,  while  in  the  line  of  his 
duties  as  such,  carelessly  and  negligently  or- 
dered one  of  the  employes  of  the  appellant  to 
go  uiwn  the  third  floor  of  the  factory  build- 
ing and  climb  on  the  scaffold  to  do  some  work 
thereon  wholly  disconnected  with  the  work 
the  appellee  was  doing;  that  the  superintend- 
ent, at  the  time  he  so  ordered  the  said  em- 
pIoy6  to  so  go  upon  the  platform,  well  knew 
that  his  act  in  so  ordering  the  employ^  and 
the  act  of  the  employ^  in  obeying  the  order 
would  render  the  place  where  the  appellee 
was  working  a  very  dajoigeroas  and  hazardous 


one,  and  that  the  same  was  liable  to  throw 
the  platform,  at  a  part  thereof,  down  on  the 
appellee,  and  greatly  injure  him,  and  the 
superintendent  then  well  knew  that  his  act 
In  removing  the  braces  and  his  thereafter  or- 
dering the  employe  to  gro  upon  the  scaffold 
made  it  liable  to  be  thrown  down  and  to  fall 
upon  and'  injure  the  appellee;  that  in  obedi- 
ence to  said  command  of  the  superintendent 
the  employs  attempted  to  go  upon  the  plat- 
form, when,  by  reason  of  the  braces  being  re- 
moved from  the  timbers  thereof  and  the  at- 
tempt of  the  employ^  to  climb  upon  the  plat- 
form, the  scaffold  and  the  timbers  thereof 
separated  and  fell  apart,  allowing  and  caus- 
ing one  of  the  heavy  boards  on  the  scaffold 
to  fall  through  the  hole  in  the  third  floor  In 
such  a  way  that  It  struck  the  appellee  upon 
the  back  and  aide  and  greatly  and  perma- 
nently Injured  him.  His  Injuries  and  ex- 
penses were  here  stated  in  detail.  It  was  al- 
leged that  the  appellee  at  no  time  had  any 
knowledge  or  notice,  before  he  was  injured, 
that  the  braces  had  been  removed  from  the 
frame  of  the  platform,  or  that  any  one  was 
ordered  to  go  upon  the  platform,  or  was  at- 
tempting or  was  about  to  go  upon  It;  that 
the  injury  was  brought  about  wholly  and 
solely  by  reascm  of  the  negligence  of  the 
agent  and  superlnt«ident  and  the  negllgenc« ' 
of  the  .paper  company  In  not  iwovlding  and 
maintaining  a  safe  place  for  him  to  work  In. 
and  the  negligence  of  the  superintendent  ii> 
removing  the  braces  from  the  scaffold  and 
ordering  said  employ^  to  go  and  causing  him 
to  attempt  to  go  upon  the  scaffold  as  afore- 
said, and  thereby  making  the  place  where 
the  appellee  was  at  work  an  unsafe,  danger- 
ous, and  hazardous  one  in  which  to  work; 
that  by  his  said  injuries  so  received  he  was 
damaged  in  the  sum  of,  etc.,  for  which  he 
demanded  judgment  against  each  and  all  of 
the  defendants. 

With  the.  general  verdict  In  favor  of  the 
appellee  the  jury  returned  answers  to  Inter- 
rogatories, and  the  court  overruled  a  motion 
of  the  appellants  for  a  judgment  In  their  favor 
thereon  notwithstanding  the  general  verdict. 
It  was  thus  specially  found  that  the  appellee 
had  been  working  as  employe  doing  general 
carpenter  work  for  the  paper  company  prior 
to  December  10,  1899;  that  the  paper  com- 
pany contracted  with  the  appellants  to  fur- 
nish and  put  In  an  elevator  in  the  factory 
building  for  the  sum  of  $32S;  that  a  man 
named  Gentry  came  to  Alexandria,  where 
the  factory  was,  to  put  the  elevator  In  the 
factory,  and  the  paper  company  supplied 
three  men  from  its  employes  to  assist  in  the 
putting  in  of  the  elevator.  In  the  putting  in 
of  which  the  appellee  was  injured.  These 
three  men  were  Benjamin  F.  Swift,  the  ap- 
pellee, and  one  Weaver  and  one  White;  all 
three  being  regular  employes  of  the  paper 
company.  The  paper  comi>any  settled  with 
these  three  men  for  their  wages,  the  same  as 
it  had  been  doing  r^rularly,  for  the  time 
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they  worked  In  putting  up  the  elevator.  The 
paper  company  afterward  settled  with  the  ap- 
pellants, and  paid  them  the  flrst  contract 
price,  less  the  amount  of  wages  of  the  three 
men;  and  this  was  all  the  paper  company 
paid  to  the  appellants.  Interrogatory  10  and 
the  answer  thereto  were  as  follows:  "Did 
Parkhurst  Bros.  &  Co.  directly  employ  the 
plaintlfT  and  Weaver  and  'VMilte  to  assist  in 
putting  up  the  elevator  where  the  plaintiff 
was  injured?  Answer.  Yes,  by  their  Agent" 
It  -is  found  that  the  three  men  assisted  in 
putting  up  the  elevator  by  direction  of  the 
superintendent  or  agent  of  the  paper  com- 
pany for  them  to  assist  Gentry  in  putting  it 
up.  There  was  no  employment  of  the  three 
men  to  assist  in  putting  up  the  elevator  oth- 
er than  the  general  employment  by  the  paper 
company  for  which  they  had  been  working 
for  some  months,  and  they  were  directed  by 
the  agent  or  superintendent  of  the  company 
to  assist  in  putting  up  the  elevator.  Inter- 
rogatory 14:  "If  the  plaintiff  did  any  work 
In  putting  up  the  elevator,  in  the  work  of 
which  he  was  Injured,  under  any  other  em- 
ployment than  his  employment  by  the  Alex- 
andria Paper  Company,  you  may  state  when 
he  was  so  employed  and  by  whom.  Answer. 
The  morning  the  elevator  man  came,  by 
Parkhurst  &  Co.'s  agent"  The  paper  com- 
pany, after  It  had  made  Its  contract  with 
the  appellants,  agreed  with  them  that  It 
would  furnish  a  part  of  the  labor  of  putting 
in  the  elevator,  and  that  the  amount  of  the 
labor  so  furnished  should  be  deducted  from 
the  contract  price,  and  that  It  would  pay 
them  $325,  less  the  value  of  the  labor  fur- 
nished; and  the  paper  company  paid  to  the 
appellants  that  sum  less  the  value  of  such 
services.  All  this  was  at  Gentry's  request 
The  Jury  found  that  there  was  evidence  that 
Gentry  bore  to  the  appellants  the  relation 
of  agent.  He  came,  not  to  assist  In  the  put- 
ting up  of  the  elevator,  but  to  put  it  up.  He 
had  authority  given  him  by  the  appellants  to 
employ  or  discharge  others  in  the  work  of 
putting  in  the  elevator.  He  did  not  make 
any  contract  with  the  appellee  or  Weaver  or 
White  for  them  to  work  in  putting  In  the  ele- 
vator. The  members  of  the  firm  of  Park- 
hurst Bros.  &  Co.,  at  the  time  when  that 
firm  was  putting  In  the  elevator  and  when 
the  appellee  was  hurt,  were  the  appellants. 
They  constituted  a  partnership.  The  duty  of 
Gentry,  under  and  by  virtue  of  his  employ- 
ment by  the  appellants,  was  to  Install  the 
elevator.  His  authority  to  hire  or  discharge 
men  for  tbe  appellants  was  as  their  agent 
Gentry  and  the  appellee  and  Weaver  and 
White  were  the  only  persons  that  worked  on 
the  Job.  They  all  worked  at  manual  labor, 
and  assisted  each  other  in  the  entire  work 
until  the  appellee  was  Injured.  On  the  day 
on  which  the  appellee  was  Injured,  the  per- 
sons, or  a  portion  of  them,  engaged  In  the 
work,  built  a  scaffold  eight  feet  high  on  the 
third  floor  of  tbe  building  over  the  hatchway 


which  had  been  cut  out  for  an  elevator.  The 
parties  engaged  in  putting  in  the  elevator 
had  been  working  in  and  about  the  scaffold 
until  about  noon  of  the  day  of  appellee's  in- 
jury. Appellee  was  a  carpenter  of  10  or  11 
years'  experience.  The  second  floor  had  been 
laid  around  and  near  tbe  hatchway.  The  ap- 
pellee was  engaged  in  the  afternoon  in  saw- 
ing a  small  hole  through  the  floor  in  the  sec- 
ond story,  for  the  rope  of  the  elevator,  im- 
mediately east  of  the  hatchway,  and  con- 
nected therewith.  A  board  was  laid  from 
north  to  south  across  the  hatchway  close  to 
its  east  side.  The  appellee  was  standing  or 
kneeling  on  the  board  and  sawing  out  the 
small  hole.  One  of  the  braces  had  been  tak- 
en from  one  side  of  the  scaffold  on  the  third 
floor  Just  before  noon  of  the  day  on  which 
he  was  injured.  Weaver  was  present  and 
saw  the  brace  taken  away,  and  knew  It  was 
taken  away.  While  appellee  was  engaged 
In  sawing  the  small  hole.  Gentry,  Weaver, 
and  White  were  engaged  in  the  basement  in 
some  duties  about  the  elevator  work,  and 
while  they  were  there  Weaver  took  some 
grease,  and  went  to  the  third  floor  to  grease 
some  pulleys  which  had  been  put  up  over  the 
scaffold  there.  When  he  got  to  the  third 
floor  he  did  not  know  that  if  he  undertook 
to  climb  npon  the  scaffold  from  which  the 
brace  had  been  removed,  or  upon  the  south- 
east part  thereof,  tbe  scaffold  would  thereby 
be  pulled  apart  and  be  liable  to  let  a  board 
on  the  scaffold  fall  down.  He  attempted  to 
climb  up  the  southeast  comer  of  the  scaffold, 
and  in  doing  so  he  pulled  the  scaffold  apart, 
and  let  a  board  fall,  which  struck  and  in- 
jured the  appellee.  He  could  not  have 
climbed  in  safety  upon  the  scaffold  at  an- 
other place.  He  climbed  up  the  scaffold 
without  thinking  or  paying  any  attention  to 
the  fact  that  the  brace  had  been  removed. 
He  did  not  know,  before  he  undertook  to 
climb  up,  that  U  he  did  so,  he  would  pull 
the  scaffold  apart,  and  did  not  undertake  to 
climb  up  carelessly  and  negligently,  and  with- 
out thinking  what  he  was  doing.  There  were 
not  at  that  time  about  the  scaffold  or  on  the 
third  floor  any  other  persons  who  were  or 
had  been  engaged  in  tbe  work  of  putting  in 
the  elevator,  or  concerned  In  that  work,  when 
Weaver  undertook  to  climb  upon  the  scaf- 
fold. The  appellee  was  not  Injured  by  Wea- 
ver's unthoughtedly  undertaking  to  climb  up- 
on the  scaffold  when  he  knew  that  to  do  so 
would  pull  it  apart  and  let  the  board  fall. 
The  scaffold  was  Immediately  over  the  open- 
ing or  hatchway  on  the  third  floor  through 
which  the  elevator  was  to  pass,  and  the 
opening  or  hatchway  through  which  the  ele- 
vator was  to  pass  in  the  second  floor  was 
immediately  under  that  in  tbe  third  floor, 
and  under  tbe  scaffold.  The  appellee  knew 
that  the  scaffold  on  the  third  floor  was  built 
over  the  hatchway  or  opening  In  that  floor. 
If  he  had  been  standing  on  the  floor  of  the 
second  story  where  be  was  at  work,  when 
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he  was  injured,  sawing  the  opening  in  tbat 
floor,  tbe  board  wblcb  fell  would  have  struck 
liim.  He  was  standing  or  kneeling  on  a 
plank  across  tbe  hatchway,  bending  over  and 
sawing,  with  one  foot  on  the  board  and  one 
on  the  floor.  To  an  interrogatory  asking  if 
there  was  anything  in  the  way  of  his  stand- 
ing on  the  floor  and  sawing  a  hole  in  the 
floor,  at  which  work  he  was  engaged  when 
injured,  the  jury  answered  In  the  afllrmatlve. 
It  would  not  have  been  a  safer  place  for  bim 
to  bare  sawed  the  hole  to  stand  or  kneel  on 
the  floor  than  to  stand  or  kneel  on  the  plank. 
He  could  have  performed  the  work  he  was 
engaged  in  doing  by  standing  or  kneeling  on 
the  floor  immediately  east  of  the  hole  he 
was  sawing  in  the  floor,  bat  at  a  disadvan- 
tage; and  he  could  not  thus  baye  done  the 
work  as  well  as  by  standing  or  kneeling  up- 
on the  board  across  the  hatchway  and  im- 
mediately west  of  the  hole  he  was  sawing, 
on  account  of  the  elevator  guide.  The  in- 
jury was  not  caused  by  the  untboughtful  act 
of  Weaver  doing  wbat  he  knew  would  cause 
tbe  scaffold  to  separate  and  cause  the  board 
to  fall.  There  was  nolx)dy  near  or  about 
Weaver  to  see  him  when  he  attempted  to 
climb  up  the  scaffold.  It  was  answered  that 
Weaver  would  not  have  climbed  up  the  scaf- 
fold at  a  place  where  it  would  have  been 
safe,  and  would  not  have  pulled  the  scaffold 
apart,  if  he  had  thought  about  the  danger 
which  he  knew  existed.  When  he  attempted 
to  climb  up  the  scaffold,  he  immediately 
realized  that  he  had  pulled  it  apart,  and  at 
once  called  out  in  a  loud  voice  t^  watch  out 
below,  and  the  board  continued  to  fall  from 
tbe  scaffold  and  struck  the  appellee.  The 
appellee  had  been  assisting  In  the  work  on 
the  elevator  on  which  be  was  injured  along 
with  other  men  working  on  the  elevator  on 
the  scaffold  on  the  third  floor.  He  went  with 
Gentry  from  that  floor  to  the  second  floor  a 
short  time  before  he  was  injured,  and  when 
he  started  down  be  left  Weaver  and  White 
on  the  third  floor,  and  the  appellee  at  once 
commenced  sawing  out  the  hole,  In  the  work 
at  which  he  was  injured.  He  knew  that 
Weaver  and  White  were  assisting,  along  with 
himself  and  Gentry,  in  putting  in  the  ele- 
vator. 

The  general  subject  of  the  duty  of  the  mas- 
ter to  provide  for  the  servant  a  safe  place 
and  safe  appliances  for  bis  work  need  not  be 
discussed.  The  case  proceeded  upon  the  the- 
ory of  the  liability  of  the  appellants  for  fail- 
ure to  properly  discharge  such  duty.  The 
most  important  discussion  of  counsel  has  ref- 
erence to  the  relation  of  the  parties  concern- 
ed. The  work  undertaken  by  the  appellants 
was  in  their  special  line  of  business,  and  the 
providing  of  the  elevator  and  placing  it  in 
the  building  in  running  order  constituted  one 
entire  undertaking  for  a  single  definite  price, 
the  materials  and  labor  to  be  provided  by  the 
appellants,  the  paper  company  providing  only 
the  building  In  which  it  was  placed,  and  the 


appellants  being  responsible  to  the  paper 
company  for  the  result  alone,  and  not  being 
under  Its  control  and  direction  in  the  doing 
of  the  work.  It  seems  sufficiently  clear  that 
the  appellants  were  Independent  contractors. 
The  appellee  and  Weaver  and  White  had 
been  continuously  the  servants  of  the  paper 
company.  That  company  bad  not  contracted 
to  provide  any  of  the  necessary  labor  or  as- 
sistance, but  at  the  request  of  the  agent  of 
appellants  it  furnished  tbe  three  workmen, 
for  whose  services  the  appellants  paid  in- 
directly by  allowing  a  deduction  of  the 
amount  of  their  compensation  from  the  con- 
tract price,  the  wages  of  tbe  workmen  being 
directly  delivered  to  them  by  the  paper  com- 
pany. While  these  men  were  thus  empl'oyed, 
they  were  not  under  the  control  and  direction 
of  the  paper  company  as  to  their  work,  but 
they  were  for  the  time  and  In  that  work  the 
servants  of  the  appellants,  and  were  under 
the  entire  control  and  management  of  the 
agent,  Gentry,  who  alone  represented  the  ap- 
pellants on  the  ground  and  in  the  work,  with 
full  control  as  to  the  manner  of  performance 
and  authority  to  employ  the  needed  assist- 
ance and  to  discharge  workmen  so  engaged 
by  him.  The  fact  that  Gentry  himself  per- 
formed manual  labor  along  with  the  men  so 
provided  by  the  paper  company  did  not  ren- 
der him  any  the  less  the  superintendent  and 
sole  representative  of  the  appellants  in  the 
work  of  putting  in  the  elevator.  It  was  more 
convenient  and  to  the  advantage  of  the  ap- 
pellants that  he  should  thus  engage  in  the 
work,  whose  needs  he  understood.  It  was 
as  if  an  Independent  contractor  had  himself 
taken  manual  part  with  his  workmen.  Gen- 
try was  a  vice  principal,  and  the  appellee, 
while  a  servant  of  the  appellants  for  the  oc- 
casion, was  not  his  fellow  servant  in  the  do- 
ing of  the  work  in  which  he  was  inju^. 
The  duty  of  the  appellants  to  provide  and 
maintain  a  safe  place  for  the  appellee  in  the 
doing  of  the  work  of  his  employment  was  de- 
volved upon  Gentry,  and  the  appellants  were 
responsible  for  the  manner  in  which  he  per- 
formed that  obligation.  The  act  of  Weaver 
In  attemptioig  to  climb  upon  the  scaffold 
caused  it  to  spread,  and  tbe  board  to  fall  and 
Injure  the  appellee;  but  that  act  was  one  for 
which  the  scaffolding  should  have  been  suffi- 
cient. It  was  rendered  insufficient,  not  in  its 
original  construction,  but  by  the  removal  of 
the  brace.  Weaver  did  an  act  which  was  not 
Improper  to  be  done,  and  which  might  have 
been  done  safely  if  the  appliance  which  he 
was  required  to  use  bad  been  a  proper  one. 
The  proximate  cause  of  the  injury  was  the 
unsafe  condition  of  the  scaffold,  rendered  so 
by  Gentry,  through  whom  the  appellants  had 
the  right  to  accept  or  reject  the  services  of 
the  appellee,  and  control  and  direct  him;  the 
will  of  Gentry,  and  therefore  of  the  appel- 
lants, being  represented  in  the  result  and  in 
the  details  of  the  work  performed  by  the 
appellee. 
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HiggluB  T.  Western  Union  Tel.  Co.,  156  N. 
Y.  75.  50  N.  E.  500,  66  Am.  St  Rep.  587,  was 
an  action  for  a  personal  Injury  sustained  by 
tbe  plaintiff  wbile  engaged  In  nslng  an  ele- 
vator In  the  defendant's  building.  ▲  con- 
tractor for  restoring  tbe  building,  which  had 
been  Injured  by  fire,  was  to  furnish  eleva- 
tors, and  tbey  had  been  placed  In  the  build- 
ing. The  contractor  had  not  completed  his 
contract,  and  had  not  turned  over  the  ele- 
vators to  the  owner  of  the  building,  but  they 
were  still  subject  to  the  contractor's  nae  in 
carrying  material  and  workmen.  The  plain- 
tiff, a  plasterer,  In  the  employ  of  the  con- 
tractor, was  directed  by  him  to  plaster  tbe 
elevator  shaft,  for  which  purpose  ttie  elevator 
was  used  as  a  platform.  It  was  necessary 
to  move  tbe  elevator  up  and  down,  and  the 
contractor.  Instead  of  using  one  of  his  own 
men  for  that  purpose,  found  It  more  conven- 
ient and  economical  to  procure  a  man  who 
was  a  general  servant  of  the  defendant,  and 
In  his  employment,  for  the  purpose  of  run- 
ning the  elevator  for  passengers— a  use  per- 
mitted during  some  portions  of  the  day.  The 
plaintiff's  Injury  was  caused  by  the  negligent 
act  of  this  conductor  of  the  elevator.  It  was 
held  that  the  conductor  was  engaged,  not  In 
the  work  of  the  owner  of  the  building,  but 
in  that  of  the  contractor,  and  the  former  was 
not  responsible  for  the  Injury.  The  court 
said  that  the  true  test  in  such  cases  Is  to 
ascertain  who  directed  the  movements  of  the 
person  committing  the  injury,  and  quoted 
from  Ronrke  y.  White  Moss  Colliery  Co.,  L. 
R.  2  Com.  Pi.  Div.  206,  as  follows:  "But 
when  one  person  lends  a  servant  to  another 
for  a  particular  engagement,  the  servant,  for 
anything  done  in  that  particular  employment, 
must  be  dealt  with  as  the  servant  of  the  man 
to  whom  he  was  loaned,  although  he  remains 
the  general  servant  of  the  man  who  lent 
him."  See,  also,  Cotter  v.  Llndgren,  106  Cal. 
602,  39  Pac.  050,  46  Am.  8t  Rep.  255;  Brown 
V.  Smith,  86  6a.  274,  12  S.  E.  411.  22  Am.  St. 
Rep.  456;  Powell  v.  Construction  Co.,  88 
Tenn.  692,  13  S.  W.  691,  17  Am.  St  Rep. 
925;  Pioneer  Construction  Co.  v.  Hansen, 
176  lU.  100,  52  N.  B.  17;  Miller  v.  Minnesota, 
etc.,  R.  Co.,  76  Iowa,  655.  39  N.  W.  188.  14 


Am.  St  Rep.  258;  Scarborough  v.  Ala.  Mid- 
land R.  Co.,  94  Ala.  497,  10  South.  316. 

The  uncertainty  of  the  complaint  as  to  the 
relation  between  the  paper  company  and  the 
appellants  because  of  the  appellee's  alleged 
want  of  knowledge  of  the  contract  between 
them,  and  the  allegation  to  the  effect  that 
Gentry  represented  all  the  defendants,  can- 
not work  a  reversal  of  the  judgment  because 
of  the  overruling  of  the  demurrer.  It  Is  Buf- 
flciently  shown  that  he  was  not  a  fellow 
servant  with  the  appellee.  It  turned  out  as 
shown  by  the  findings  of  the  Jury,  that  Gen- 
try was  the  superintendent  of  the  work,  rep- 
resenting therein  the  appellants  as  indqtend- 
ent  contractors;  and  the  source  of  the  pay- 
ment of  the  wages  of  the  appellee  could  not 
alone  determine  the  question  as  to  who  was 
his  master  for  the  time  being. 

Under  the  statute  of  1899  (Acts  1899,  p. 
58;  section  359a,  Bums'  Rev.  St  1901)  It 
was  not  necessary  for  the  appellee  to  plead 
want  of  contributory  negligence.  There  is 
nothing  in  the  8i»eclal  findings  of  the  Jury 
Irreconcilably  in  conflict  with  the  general 
verdict  The  evidence  might  have  supplied 
facta  necessary  to  support  the  general  ver- 
dict whose  existence  ia  not  affirmed  or  de- 
nied by  the  special  findings.  Thns  It  appears 
in  the  evidence  that  the  brace  was  knocked 
off  the  scaffold  by  the  direction  of  Gentry  in 
the  course  of  the  work,  on  the  elevator,  and 
was  not  thereafter  restored;  that  Weaver 
went  alone  from  the  basement  to  the  third 
story  to  grease  some  pulleys  above  the  scaf- 
fold by  direction  of  Gentry,  and  that  appellee 
had  no  notice  of  the  removal  of  the  brace, 
and  no  notice  that  Weaver  or  any  other  per- 
son was  in  the  third  story,  imtil  he  heard 
him  call.  "Look  ontr' 

The  BufiSclency  of  the  evidence  Is  question- 
ed, but  we  are  unable  to  disturb  the  conclu- 
sion of  the  Jury  thereon.  Some  questions  are 
also  made  concerning  tbe  admission  of  evi- 
dence and  relating  to  Instructions  to  the 
jury,  but  they  do  not  seem  of  sufficient  im- 
portance to  warrant  the  lengthening  of  this 
opinion  by  discussion  thereof.  We  do  not 
find  any  reversible  error  in  the  record. 

Judgment  affirmed. 
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(178  N.  T.  »17) 

SMITH  T.  CHESEBROUGH  et  al. 

(Coart  of  Appeals  of  New  Tork;     Oct  30, 
1903.) 

WILLS— CONSTRHCTION— VOID    INTERMBDLATK 
TKC3T— EFFECT. 

1.  Testator  devised  and  bequeathed  his  resMn- 
ary  estate  in  trost  to  his  executors  to  pay  the 
income  to  his  wife  for  life,  with  power  at  any 
time  to  sell  his  real  estate  in  their  discretion, 
with  the  provision  that  on  her  death  the  residu- 
ary estate  should  be  transferred  to  certain  per- 
manent trustees.  On  the  death  of  his  wife  tes- 
tator executed  a  codicil  revoking  the  provision 
for  her  benefit,  and  directed  his  executors  to 
hold  the  residuary  estate,  and  invest  and  rein- 
vest the  income  for  two  years  after  his  death, 
when  the  residuary  estate  and  the  accumulated 
income  was  to  be  transferred  to  the  trustees  of 
the  permanent  trust.  Held,  that  neither  the  pro- 
visions creating  the  permanent  fund  nor  those 
in  the  will  erantinj!  the  jjower  of  sale,  were 
revoked  by  the  codicil,  though  the  direction  to 
hold  and  invest  the  income  and  principal  of  the 
residuary  estate  for  two  years  before  transfer- 
ring them  to  anch  permanent  fund  constituted 
an  unlawful  suspension  of  the  power  of  aliena- 
tion, in  violation  of  Real  Property  Law,  ||  32, 
61  (Laws  1896,  pp.  565,  568,  c.  547),  since  such 
invalid  provision  did  not  deprive  the  executors 
of  the  power  of  sale,  nor  destroy  the  existence 
of  the  permanent  trust,  but  only  affected  the 
time  when  the  permanent  trust  should  take  ef- 
fect, which  thereby  became  the  time  of  the 
testator's  death. 

Appeal  from  Supreme  Court  Appellate  Di* 
▼iBlon,  Second  Department 

Action  by  Baiswortli  C.  Smltb  against 
Amos  S.  Cbesebrongb  and  others.  From  an 
order  of  tbe  Appellate  Division  (81  N.  X. 
Supp.  570)  affirming  an  interlocutory  Judg- 
ment In  favor  of  plalntifC,  defendant  Crana- 
toon  appeals  by  permission.    Reversed. 

The  following  are  the  questions  certified: 
"(1)  Was  not  a  valid  power  to  sell  the  real 
property  described  In  the  complaint  given  to 
appellant  by  Ills  testator,  Nicholas  H.  Cbese- 
brough?  (2)  Did  said  Chesebrougb's  testa- 
mentary disposition  of  said  real  property  Ille- 
gally suspend  the  power  of  alienation  there- 
of? (3)  Should  not  said  Chesebrougb's  Invalid 
direction  to  accumulate'  the  rents,  interest, 
and  Income  be  eliminated  by  the  court,  and 
the  rest  of  his  testamentary  plan  upheld?" 

P.  Harwood  Vernon,  for  appellant  Paul 
Eugene  Jones,  for  respondent  Smith. 

WERNER,  I.  This  Is  an  action  for  the 
partition  of  certain  real  estate  described  in 
the  complaint  situate  In  the  counties  of  New 
Tork  and  Richmond,  In  this  state,  and  of 
which  Dr.  Nicholas  H.  Chesebrough,  a  resi- 
dent of  the  state  of  New  Jersey,  died  seised 
on  April  6,  1880.  The  plaintiff  and  certain 
of  the  defendants,  who  are  collateral  rela- 
tives and  heirs  at  law  of  the  late  Dr.  Chese- 
brough, assert  ownership  to  this  real  estate 
by  reason  of  the  alleged  partial  intestacy  of 
the  latter,  while  tbe  defendant  Cranstoun 
and  otbws  claim  title  thereto  as  trustees  un- 
der his  will  and  codicil,  upon  the  construc- 
tion of  which  the  issue  depends.  Dr.  Chese- 
brougb's will  was  executed  In  the  state  of 
68N.E.— 10 


New  Jersey  on  the  23d  day  of  October,  1887. 
It  first  provided  for  the  payment  of  his  debts 
and  funeral  expenses,  and  then  for  certain 
specific  legacies  to  relatives  and  various  insti- 
tutions. The  residue  of  the  estate  he  devised 
to  bis  executors  and  to  the  survivor  of  them. 
In  trust  to  bold  the  same,  to  collect  tbe  rents. 
Income,  and  Interest  therefrom,  and  to  pay 
them  over  to  the  wife  of  the  testator  during 
her  life.  The  executors  were  also  given  a 
power  of  sale,  with  discretion  as  to  the  time 
of  Its  execution,  and  were  directed  to  invest 
the  proceeds  of  sales,  and  tbe  Interest  and 
Income  therefrom  to  pay  to  the  wife  during 
her  life.  The  foregoing  devise  to  the  execu- 
tors was  limited  upon  the  further  trust  that 
upon  the  death  of  the  testator's  wife  the  resi- 
due of  the  estate  and  all  moneys  realized 
from  the  Investment  of  tbe  same  then  re- 
maining be  conveyed  and  paid  over  to  six 
designated  trustees,  who  were  directed  to 
found  and  erect  In  tbe  town  of  Sommlt,  In 
the  state  of  New  Jersey,  an  Institution  to  be 
known  as  "The  Chesebrough  Protestant  Or- 
phan Asylum."  The  specific  directions  which 
relate  to  the  establishment  and  execution  of 
this  ultimate  tmst  are  not  material  to  this 
discussion,  but  It  may  be  stated  in  passing 
that  they  are  concededly  valid  under  the 
laws  of  New  Jersey,  and  would  be  valid  in 
this  state  If  they  were  to  be  executed  here. 
Laws  1893,  p.  1748,  c.  701;  Allen  v.  Stevens, 
161  N.  Y.  122,  65  N.  E.  668.  In  February, 
1889,  the  testator  executed  a  codicil,  in  which 
he  made  certain  changes  In  specific  bequests, 
revoked  the  provision  for  bis  wife,  who  had 
died  after  the  execution  of  tbe  will,  and  then 
directed  his  surviving  executor  to  Invest  the 
net  rents,  interest,  and  Income  to  be  collect- 
ed by  him  in  safe  securities,  or  to  deposit  the 
same  in  bank  so  as  to  draw  Interest,  until 
the  expiration  of  two  years  after  testator's 
decease,  and  at  that  time,  Instead  of  after 
the  death  of  testator's  wife,  "to  assign, 
transfer,  convey,  and  pay  over"  the  residue 
of  the  estate  and  all  moneys  realized  ttom 
tbe  investment  of  :he  same,  or  of  the  rents. 
Issues,  and  income  thereof,  to  the  six  desig- 
nated trustees  for  the  purposes  of  the  ulti- 
mate trust  above  referred  to.  In  all  other 
respects  the  original  will  was  ratified  and 
confirmed. 

The  courts  below  liave  held  that  tbe  power 
of  sale  given  by  the  vlll  was  revoked  by  the 
codicil,  and  that  the  direction  to  the  executor 
In  the  latter  Instrument  to  hold  and  invest 
both  principal  »ad  income  for  a  definite  pe- 
riod of  two  years  after  testator's  death  be- 
fore transferring  the  same  to  the  ultimate 
trustees  constituted  an  unlawful  suspension 
of  tbe  power  of  alienation,  under  section 
32  of  the  real  property  law  (Laws  1896,  p. 
66S,  c.  547),  which  Invalidated  the  will,  and 
vested  the  title  to  the  premises  described  in 
the  complaint  in  the  plaintiff  and  the  other 
heirs  at  law  of  the  testator.  We  are  unable 
to  concur  in  that  view  of  the  case.  While 
the  codicil  does  direct  tbe  surviving  executor 
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to  bold  and  Invest  both  principal  and  income 
of  tbe  estate  for  a  definite  period  fixed  by 
years  instead  of  lives,  and  does  therefore 
unlawfully  suspend  the  power  of  alienation, 
and  provide  for  the  unlawful  accumulation 
of  Income  (sections  32,  51,  Real  Property 
law  [Laws  1896,  pp.  565,  568,  c.  547]),  it  does 
not  follow  that  the  will  must  fail  altogether. 
If  the  Invalid  parts  of  the  codicil  can  be  ex- 
punged without  essentially  changing  or  de- 
stroying the  testator's  general  testamentary 
scheme,  thie  valid  parts  of  tbe  will  should 
be  upheld,  under  tbe  rule  applied  by  this 
court  in  tbe  case  of  Kallsh  v.  Kalish,  166  N. 
Y.  377,  50  N.  E.  917,  and  in  many  other  cases 
there  cited.  In  the  Kallsh  Case  we  said: 
"It  Is  axiomatic  that  courts  cannot  make 
new  wills  for  testators  who  have  failed  to 
make  valid  wills  for  themselves.  While 
recognizing  the  force  of  this  truth,  courts 
have  from  tbe  earliest  times  been  compelled 
to  choose  between  the  alternatives  of  setting 
aside  certain  wills  altogether  or  of  cutting 
out  simply  their  void  provisions.  This  ne- 
cessity has  led  to  tbe  rule,  which  is  now 
firmly  established  in  this  state,  that  when 
the  several  parts  of  a  will  are  so  Inter- 
mbigled  or  interdependent  that  tbe  bad  can- 
not be  separated  from  tbe  good,  the  vrlll 
must  fail  altogether;  but  when  It  is  possible 
to  cut  out  the  invalid  provisions,  so  as  to 
leave  intact  the  parts  that  are  valid,  and  to 
preserve  tbe  general  plan  of  the  testator, 
such  a  construction  will  be  adopted. as  will 
prevent  Intestacy,  either  partial  or  total,  as 
the  case  may  be."  A  brief  analysis  of  tbe 
will  and  codicil  before  us  will  suffice  to  dis- 
close the  peculiar  application  of  this  general 
nile  to  the  case  at  bar.  In  the  original  will 
there  were,  first,  the  specific  legacies  to  va- 
rious persons  and  institutions;  second,  the 
life  estate  of  the  testator's  wife;  third,  the 
ultimate  trust  in  tbe  six  named  trustees  for 
the  orphan  asylum  to  be  founded.  Tbe  only 
relation  that  ttie  life  estate  and  tbe  ultimate 
trust  bore  to  each  other  was  that  the  execu- 
tion of  the  latter  was  to  await  the  termina- 
tion of  the  former.  The  power  of  sale,  al- 
though related  to  each  of  these  estates.  Is 
not  dependent  upon  either  of  them.  The  di- 
rection to  sell  is  peremptory,  but  the  time 
of  its  execution  Is  discretionary,  so  that  it 
clearly  survived  the  life  estate.  The  tes- 
tamentary scheme  of  the  original  will  was 
therefore  indisputably  valid.  The  only  chan- 
ges sought  to  be  effected  by  the  codicil  were, 
first,  tbe  elimination  of  the  life  estate,  the 
occasion  for  which  had  passed  with  the 
death  of  the  testator's  wife;  and,  second, 
the  postponement  until  two  years  after  tbe 
testator's  death  of  tbe  physical  transfer  of 
the  residuary  estate  and  Its  accumulations  to 
the  ultimate  trustees.  Under  the  original 
will  the  estate  devised  to  the  ultimate  trus- 
tees was  a  vested  remainder,  the  possession 
and  enjoyment  of  which  depended  upon  the 
duration  of  the  life  estate  of  tbe  testator's 
wife.    The  ultimate  trust  was  not  revoked 


by  the  codicil,  and  tbe  nature  of  tbe  e» 
tatc  devised  to  tbe  ultimate  trustees  was  not 
changed,  but  the  testator  made  an  attempt 
to  postpone  tbe  enjoyment  thereof,  which 
was  in  contravention  of  the  statute,  and 
therefore  void.  By  taking  out  of  tbe  codicil 
the 'invalid  provision  for  postponement,  the 
only  change  In  the  testator's  plan  for  the  dis- 
position of  his  residuary  estate  iB  that  the 
physical  possession  of  the  remainder  is  ac- 
celerated so  as  to  take  effect  upon  the  tes- 
tator's death  instead  of  two  years  later.  In 
all  other  respects  the  testamentary  scheme  is 
not  only  essentially,  but  literally,  preserved. 
By  expunging  the  invalid  part  of  the  codicil, 
tbe  testator's  partial  intestacy  is  avoided, 
and  tbe  real  substance  of  bis  will  Is  effectu- 
ated in  Its.  entirety. 

Tbe  case  of  Garwy  v.  McDevitt,  72  N.  T. 
556,  relied  upon  by  the  respondents,  seems 
to  us  clearly  distinguishable  from  the  case 
at  bar.  In  the  Garvey  Case  the  trust  was 
held  to  have  been  void  in  its  creation,  as  it 
could  not  have  been  valid  without  creating 
an  unlawful  suspension  of  the  power  of 
alienation  during  the  trust  term  of  four 
years.  In  the  case  at  bar  we  have  a  trust 
valid  in  its  inception,  and  remaining  so  after 
the  excision  of  tbe  invalid  directions  In  the 
codicil. 

Tbe  first,  third,  and  fourth  questions  certi- 
fied to  us  are  answered  categorically  in  the 
affirmative.  Tbe  second  certified  question  is 
answered  in  the  affirmative  as  qualified  and 
explained  in  tbe  opinion.  These  answers  re- 
quire a  reversal  of  tbe  order  and  Interlocu- 
tory Judgment  appealed  from,  the  dismissal 
of  tbe  complaint,  with  costs,  and  final  Judg- 
ment for  the  appellant  in  accordance  with 
the  foregoing  views,  with  costs  in  all  courts. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  VANN,  and  OULLEN,  JJ. 
concur. 

Order  and  Judgment  reversed,  ete. 


(17$  N.  T.  3M) 
TORGE  ▼,  VILLAGE  OF  SALAMANCA. 

(Court  of  Appeals  of  New  Tort    Oct  80,  1903. > 

MUNrCIPAL  CORPORATIONS  —  CHANGE  OF 
GRADE  — ASSESSMENT  OP  DAMAGES  —  PRO- 
CEDURE;—GRADE    CROSSING— PARTIES. 

1.  Laws  1883.  p.  100.  c.  113,  as  amended  by 
Laws  1884,  p.  342,  c.  281,  and  Laws  1894,  p. 
330,  c.  172,  providing  that,  when  the  grade  of 
a  street  in  an  iucorporated  village  is  changed 
Bo  as  to  injure  the  property  of  abutting  owner."!, 
they  may  apply  to  the  Supreme  Court  for  ap- 
pointment uf  commissioners  to  determine  the 
damages,  which  shall  l>e  a  charge  on  tbe  village, 
is  not  repealed  by  the  village  law  (Laws  1897, 
e.  414,  pp.  420,  456,  §§  159,  342,  subd.  4),  pro- 
viding for  assessment  of  damages  when  the 
grade  of  a  street  is  changed  by  the  authorities 
having  control  of  the  street,  except  so  far  as  it 
might  apply  to  a  change  of  grade  of  a  street  by 
the  legally  constituted  authorities  of  a  village 
which  has  exclusive  control  of  the  street. 

2.  A  railroad  grade  crossing  was  changed  to 
an  undergrade  crossing  by  the  railroad  com- 
pany and  the  village,  under  an  order  of   the 
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board  of  railway  commissioners  authorized  by 
Heydecker's  Gen.  Laws,  pp.  3291-3296,  c.  39, 
$$  62-69,  relating  to  the  change  o{  railroad 
crossings  at  grade,  so  that  an  alteration  of  the 
grade  of  the  street  was  rendered  necessary. 
Held,  that  an  owner  of  abutting  property  could 
maintain  a  proceeding  for  damages  caused 
thereby,  under  I^aws  1883,  p.  100,  c.  113,  as 
amended,  by  applying  to  the  Supreme  Court  for 
appointment  of  coinmixsioners,  to  which  pro- 
ceeding the  railroad  company  was  a  necessary 
party,  as  the  damages  were  caused  by  an  im- 
provement towards  the  existence  of  which  the 
railroad  company,  under  the  law,  is  obliged  to 
contribute. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourtb  Department. 

Proceeding  by  Caroline  Xorge  against  the 
village  of  Salamanca.  From  an  order  of  the 
Appellate  Division  (83  N.  T.  Supp.  672)  re- 
versing an  order  of  the  special  term  appoint- 
ing commissioners  to  appraise  the  damages 
sustained  by  reason  of  a  change  of  grade  in 
the  front  of  plaintiff's  property,  she  ap- 
peals.   Reversed. 

Niles  C.  Bartholomew,  for  appellant.  O. 
\V.  Cole  and  Heniy  P.  Nevins,  for  respond- 
ent 

CtriiliEN,  J.  The  petitioner  was  the  own- 
er and  possessor  of  premises  in  the  village  of 
Salamanca,  situate  at  the  intersection  of 
Main  street  and  the  Erie  Railroad.  In  the 
year  1900  the  village,  by  its  board  of  trustees, 
applied  to  the  board  of  railroad  commission- 
ers, under  the  provisions  of  section  62  of  the 
railroad  law  (Heydecker's  Gen.  Laws,  pp. 
3291-3296,  c.  39,  S8  62-69),  to  have  the  cross- 
ing of  the  street  over  the  railroad,  which  at 
the  time  was  at  grade,  changed  to  an  under- 
grade crossing.  Such  proceedings  were  had 
that  In  April,  1901,  the  commissioners  made 
an  order  directing  the  change  to  be  made  ac- 
cording to  certain  plans  and  specifications. 
The  improvement  rendered  necessary  an  al- 
teration of  the  grade  of  Main  street  In  front 
of  the  appellant's  premises.  Thereupon  the 
trustees  of  the  village  passed  a  resolution 
changing  the  grade  of  the  street  to  accord 
with  the  plans  of  the  new  crossing  approved 
by  the  railroad  commissioners.  Thereafter, 
and  within  60  days  from  the  completion  of 
the  work,  the  appellant  filed  a  claim  for 
damages  arising  from  the  change  of  grade 
with  the  board  of  railroad  commissioners 
and  with  the  clerk  of  the  village.  The  trus- 
tees of  the  village  failed  to  agree  with  the 
appellant  as  to  the  compensation  to  be  made 
to  her.  She  then  applied  to  the  Supreme 
Court  for  the  appointment  of  three  commis- 
sioners to  ascertain  and  determine  the 
amount  of  her  damage.  The  village  resisted 
the  application,  filing  an  answer  to  the  appel- 
lant's petition.  A  trial  was  thereupon  had, 
and  an  order  made  appointing  commission- 
ers. On  appeal  the  Appellate  Division  (83 
N.  y.  Supp.  672)  reversed  the  order  of  the 
special  term  and  dismissed  the  proceedings. 

As  the  order  of  the  Appellate  Division  was 
<t  tiunl  order,  an  appeal  lies  to  this  com't. 


Matter  of  Munn,  165  N.  Y.  149,  58  N.  E.  881. 
We  are  thus  brought  to  the  merits  of  the  con- 
troversy. The  learned  counsel  for  the  re- 
spondent contends  that  the  appellant  Is  not 
entitled  to  any  compensation,  because  the 
village  authorities  did  not  have  exclusive 
power  to  make  the  change  In  the  crossing. 
The  learned  Appellate  Division  did  not  pass 
on  this  question,  but  held  that,  if  the  appel- 
lant was  entitled  to  compensation,  she  could 
not  recover  it  by  this  proceeding.  To  deter- 
mine these  questions.  It  is  necessary  to  re- 
view the  legislation  on  which  the  appellant's 
claim  Is  based.  Under  the  settled  law  of 
this  state,  damage  caused  to  an  abutter  by 
change  of  the  grade  of  a  street  by  the  mu- 
nicipal authorities  was  damnum  absque  In- 
juria. RadclitTs  Bx'rs  v.  Mayor,  etc.,  of 
Brooklyn,  4  N.  Y.  195,  63  Am.  Dec.  357; 
Holser  v.  Mayor,  etc.,  of  N.  Y.,  104  N.  Y.  68, 
9  N.  E.  866.  The  hardship  of  this  rule,  how- 
ever, was  early  appreciated,  and  legislation 
was  passed  to  secure  abutters  who  improved 
their  property  on  the  faith  of  the  established 
grade  of  a  street  from  alteration  of  that 
grade  without  compensation.  So,  in  1883,  a 
statute  (Laws  1883,  p.  100,  c.  113)  enacted 
that,  whenever  the  grade  of  any  street  or 
highway  in  any  incorporated  village  should 
be  changed  so  as  to  injure  or  damage  the 
buildings  or  real  property  adjoining  such 
highway,  the  owners  thereof  might  apply  to 
the  Supreme  Court  for  the  appointment  of 
three  commissioners  to  ascertain  and  deter- 
mine their  damages,  which  damages  should 
be  a  charge  on  the  village,  town,  or  other 
municipality  chargeable  with  the  maintenance 
of  the  street  or  highway  so  altered  or  chan- 
ged. This  statute  was  amended  in  1884 
(Laws  1884,  p.  342,  c.  281)  and  in  1894  (T^aws 
1894,  p.  330,  c.  172).  The  amendments  re- 
late merely  to  matters  of  procedure,  the  lat- 
ter statute  directing  that  the  provisions  of 
the  condemnation  law  should  be  applicable 
to  the  appointment  of  and  the  powers  and 
duties  of  the  commissioners  appointed  under 
it  In  1897  was  enacted  the  general  village 
law  (Laws  1897,  p.  366,  c  414).  By  section 
159,  p.  420,  it  Is  provided  that  "if  a  village 
has  exclusive  control  and  Jurisdiction  of  a 
street  or  bridge  therein,  it  may  change  the 
grade  thereof.  If  such  change  of  grade  shall 
Injurioneiy  aftect  any  building  or  land  adja- 
cent thereto,  or  the  use  thereof,  the  change 
of  grade  to  the  extent  of  the  damage  result- 
ing therefrom,  shall  be  deemed  the  taking  of 
such  adjacent  property  for  a  public  use." 
The  remainder  of  the  section  prescribes  the 
procedure  to  be  followed,  and  is  a  substantlai 
re-enactment  of  the  previous  law  on  that 
subject.  It  is  contended  by  the  counsel  for 
the  respondent  that  the  village  had  not  ex- 
clusive control  of  the  highway  at  the  Inter- 
section of  the  railroad,  and  that  a  change  in 
the  grade  of  the  street  at  that  point  could  be 
effected  only  by  an  order  of  the  railroad 
commissioners  in  proceedings  taken  under 
section  62,  p.  3201,  of  the  railroad  law,  and 
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ihat  bence  the  appellant's  case  does  not  fall 
within  the  terms  of  the  section  of  the  vll* 
lage  law.  But  to  entitle  the  appellant  to 
compensation,  it  was  not  necessary  that  ber 
case  should  fall  within  the  terms  of  the  vil- 
lage law.  The  provisions  of  the  act  of  1883 
are  broad  and  comprehensive.  They  provide 
that,  whenever  the  grade  of  a  street  or  high- 
way in  a  village  shall  be  changed,  the  abut- 
ter shall  be  entitled  to  compensation  for 
damages  sustained  thereby.  "Due  notice  of 
such  application  shall  be  given  to  the  person 
or  persons  having  competent  authority  to 
make  such  change  or  alterations."  It  is  then 
provldBd  that  the  damages  shall  be  a  charge 
tgalnst  the  village  or  municipality  charge- 
able with  the  maintenance  of  the  street  or 
highway.  It  will  thai  be  seen  that  all  that 
la  necessary  to  bring  a  case  within  the  stat- 
ute la  that  the  grade  shall  be  legally  changed 
or  altered.  It  iM  not  necessary  that  It  shall 
be  changed  or  altered  by  the  village  authorl- 
ties.  All  that  was  decided  on  this  subject  In 
Matter  of  Whitmore  v.  Vil.  of  Tarrytown, 
137  N.  T.  409,  33  N.  E.  489,  was  that  the  vil- 
lage was  not  liable  for  the  unauthorized  acts 
of  its  street  commissioner.  That  this  is  the 
true  construction  of  the  statute  of  1883,  and 
that  it  was  not  intended  by  the  village  law 
to  limit  the  abutter's  right  to  compensation, 
is  made  clear  by  section  342,  p.  456,  of  the 
latter  statute,  which  reads:  "The  following 
acta  and  parts  of  acts  are  hereby  repealed: 
•  •  •  (4)  Chapter  118  of  the  Laws  of 
1883,  and  the  acts  amendatory  thereof,  so  far 
as  they  relate  to  the  change  of  grade  of 
streets  or  bridges  by  village  authorities." 
Unless  the  right  of  compensation  for  change 
in  the  grade  of  a  street  was  general,  and  ap- 
plicable to  all  cases  where  the  change  of 
grade  was  made  by  authority  of  law,  and 
unless  it  was  intended  to  continue  such  gen- 
eral liability,  It  is  difficult  to  see  why  the  re- 
peal of  the  statute  of  1883  was  not  made  ab- 
solute, instead  of  qualified  and  limited. 
There  is  no  reason  why  an  abutter  whose 
property  is  injured  by  a  change  of  grade 
made  in  the  interest  of  the  general  public, 
traveling  either  on  the  highway  or  on  the 
railroad,  should  be  less  entitled  to  compen- 
sation than  where  such  change  Is  dictated 
solely  by  local  considerations. 

We  now  reach  the  position  taken  by  the 
Appellate  Division— that,  whatever  may  be 
the  appellant's  rights,  she  is  not  entitled  to 
enforce  them  by  this  proceeding.  Having  de- 
cided that  the  appellant's  rights  are  secured 
by  the  act  of  1883,  which  we  hold  Is  still  ex- 
tant, it  follows  that  she  is,  in  any  view,  en- 
titled to  maintain  the  proceedings  autliot^ 
ized  by  that  statute.  As  already  said,  the 
proceedings  under  the  village  law  are  sub- 
stantially the  same  as  those  prescribed  by 
the  law  of  1883.  At  least,  the  requirements 
of  the  former  act  are  no  greater  than  those 
of  the  latter.  It  was  not  necessary  for  the 
petitioner  to  specify  under  what  law  she 
songbt  to  proceed,  provided   she  complied 


with  ail  the  requisites  of  the  statute  on 
which  her  rights  were  founded.  The  learned 
court  below  thought  that  tbe  provls'ons  of 
section  63,  p.  3292,  of  the  rallro«d  law,  which 
enact  that,  in  case  of  the  change  of  a  grade 
crossing,  the  municipality,  if  unable  to  ob- 
tain the  same  by  purchase,  shall  ac(;ulre  tbe 
lands,  rights,  or  easements  necessary  for  the 
improvement  by  condemnation  under  the  con- 
demnation law,  and  that  the  railroad  com- 
pany shall  have  notice  of  such  proceedings, 
and  the  right  to  be  heard  therein,  were  ex- 
clusive and  inconsistent  with  the  right  of  the 
appellant  to  maintain  this  proceeding;.  We 
see  no  such  Inconsistency.  All  proci'edings 
of  this  character,  whether  prescribed  by  the 
act  of  1883,  by  the  village  law,  or  by  the 
railroad  law,  are  to  be  taken  under  tbe  con- 
demnation law;  the  only  difference  that  I 
perceive  being  that  the  railroad  law  contem- 
plates the  company  or  municipality  as  being 
the  moving  party,  while  tbe  act  of  1883  and 
tbe  village  law  casts  the  burden  of  institut- 
ing the  proceedings  on  the  abutter  who  as- 
serts that  he  has  'been  damaged.  There  Is  no 
difficulty,  however,  in  the  harmonious  and 
concurrent  working  of  both  statutes.  In  tbe 
proceeding  before  us,  as  the  damage  for 
which  the  appellant  seeks  to  recover  was  oc- 
casioned by  an  Improvement  toward  the  ex- 
pense of  which  the  railroad  company  is  re- 
quired to  contribute  its  ratable  proportion, 
that  company  is  entitled  to  be  made  a  party 
thereto,  and  to  be  heard  therein  as  provided 
by  the  railroad  law.  Thus  the  rights  of  all 
parties  can  be  secured.  But  the  general  rule 
is  that  where  a  right  not  existing  at  common 
law  is  given  by  a  statute,  and  a  remedy  for 
the  enforcement  of  that  right  prescribed, 
the  right  can  be  enforced  only  through  the 
statutory  remedy.  Dudley  v.  Mayhew,  3  N. 
T.  9;  Heiser  v.  Mayor,  etc.,  of  N.  Y.,  104  N. 
T.  68,  9  N.  B.  866.  We  should  therefore  be 
loath  to  hold,  imless  the  language  of  the  stat- 
ute plainly  requires  such  a  result,  that  in 
any  particular  case  the  remedy  prescribed 
by  the  act  fails  when  as  a  result  of  such  a 
ruling  the  right  might  fall  also.  Nor  do  we 
perceive  the  difference  between  the  rule  of 
damages  that  obtains  in  proceedings  under 
tbe  railroad  law  and  that  which  obtains  un- 
der tbe  act  of .  1883  and  the  village  law 
which  Is  suggested  by  tbe  Appellate  Division. 
It  is  true  that  the  latter  statutes  provide  in 
express  terms  for  setting  off  benefits  against 
injuries.  But  this  is  the  rule  under  the  rail- 
road law,  so  far  as  compensation  Is  sought 
for  consequential  injuries.  This  was  so  held 
in  tbe  Elevated  Railroad  Cases.  Bohm  v. 
Metr.,  etc.,  K.  R.  Co.,  129  N.  Y.  676,  29  N.  B. 
802,  14  L.  B.  A.  344.  The  right  secured  to 
an  abutter  to  compensation  for  a  change  In 
the  grade  of  a  street  is  substantially  tbe 
grant  to  him  of  an  easement  in  the  street  to 
have  it  maintained  at  Its  existing  grade,  and 
any  such  easement  created  by  the  statute  Is 
in  every  respect  analogous  to  those  invaded 
In  the  Elevated  Railroad  Cases. 
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The  order  of  the  Appellate  DlrlBlon,  so  far 
as  It  dismissed  the  appellant's  petition, 
should  be  reversed,  and  the  proceedings  re- 
mitted to  the  special  term,  with  directions 
to  the  appellant  to  make  the  Erie  Railroad 
Company  a  party  thereto,  with  costs  to  the 
appellant  at  the  Appellate  Dlrislon  and  In 
this  court. 

O'BRIEN,  BARTLETT,  MARTIN,  VANN, 
and  WERNER,  JJ.,  concur.  PAJtKER,  0. 
J.,  not  voting. 

Order  reversed,  etc 


(176  N.  T.  SIS) 

WATERTOWN  CARRIAGE  CO.  t.  HALL. 

(Court  of  Appeals  of  New  York.      Oct  80, 

1903.) 

BANKRUPTCT— DISCHARGB-BFPBCT— 
BMBEZZLEMBNT. 

1.  Under  Bankr.  Law  1898,  }  17  (Act  July 
1,  1898,  c.  541,  30  Stat  550  [U.  S.  Oomp.  St 
1901,  p.  8428]),.  expressly  excepting  from  debts 
released  by  a  discharge  in  bankruptcy  debts 
created  by  fraud,  embezzlement,  or  misappro- 
priation of  money  wliile  acting  in  a  fiduciary 
capacity,  where  a  complaint  in  conversion  al- 
leges that  defendant  wrongfnlly  embezzled 
nlnintiff'a  money  the  legal  import  is  that  he 
necnme  possensed  of  it  in  a  fiduciary  capacity, 
and  bis  answer  setting  up  a  discharge  in  bank- 
ruptcy as  a  defense  is  demurrable  as  insufficient 
in  law. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Third  Department 

Action  by  the  Watertown  Carriage  Com- 
pany against  Edwin  L.  Hall.  From  an  or- 
der of  the  Appellate  Division  (77  N.  Y.  Supp. 
1028)  afflrmiug  an  Interlocutory  judgment 
sustaining  a  demurrer  to  the  answer,  defendr 
ant  appeals.    Affirmed. 

C.  H.  Sturges  and  Wlllard  J.  Miner,  tor 
appellant  Joseph  Nellls  and  Levi  H.  Brown, 
for  respondent. 

O'BRIEN,  J.  The  complaint  in  this  ac- 
tion alleged  that  the  plaintiff  upon  the  day 
specified  was  the  owner  and  entitled  to  the 
immediate  possession  of  ttie  sum  of  ¥65  in 
money,  consisting  of  bills,  bank  notes,  and 
currency,  but  In  what  particular  denoriilna- 
tions  the  plaintiff  was  imable  to  more  i>ar- 
ticnlarly  state;  that  on  the  day  named,  prior 
to  the  commencement  of  the  action,  the  de- 
fendant did  fraudulently  and  unlawfully 
convert,  misappropriate,  and  embezzle  said 
money;  tliat  before  the  commencement  of 
the  action  the  plaintiff  duly  demanded  the 
aforesaid  sum  of  money  of  the  defendant, 
but  the  defendant  refused,  and  still  refuses, 
to  deliver  the  same  to  the  plaintiff;  and  the 
plaintiff  was  damaged  In  the  sum  of  $65, 
with  Interest  from  the  day  of  said  conver- 
sion, misappropriation,  and  embezzlement. 
The  defendant,  among  other  matters,  inter- 
posed an  answer  as  a  distinct  and  separate 
defense  to  the  cause  of  action  stated  In  the 
complaint,  and  as  a  bar  to  the  same  a  dis- 


charge in  bankruptcy.  To  this  separate  de- 
fense the  plaintiff  demurred  on  the  ground 
that  it  was  insulficient  In  law  upon  the  face 
thereof,  and  this  demurrer  has  been  sustain- 
ed- by  the  courts  -below. 

The  only  question,  therefore,  presented  by 
this  appeal  is  whether  a  discharge  In  bank- 
ruptcy Is  a  good  defense  to  a  cause  of  action 
such  as  is  stated  in  the  complaint  herein. 
There  would.  I  think,  be  very  little  difficulty 
In  disposing  of  this  question  ejccept  for  nu- 
merous decisions  of  the  courts  giving  con- 
struction to  corresponding  provisions  of  the 
bankrupt  acts  of  1841  (Act  Aug.  19,  1841,  c. 
9,  5  Stat.  440)  and  1867  (Act  March  2,  1867. 
c,  176,  14  Stat  517).  These  decisions  have 
been  elaborately  reviewed  and  discussed  by 
counsel,  and  the  difference  between  these 
statutes  and  the  present  bankrupt  law  (Act 
July  1,  1898,  c.  541,  30  Stat  644  [U.  S.  Comp. 
St  1901,  p.  3418])  pointed  out  In  the  view 
that  we  take  of  the  case,  It  Is  not  necessary 
to  refer  to  these  decisions,  since.  In  our  opin- 
ion, they  are  not  controlling,  If  at  all  appli- 
cable, upon  the  question  now  presented.  The 
order  sustaining  the  demurrer  was  Interlocu- 
tory, and  hence  was  not  reviewable  In  this 
court  without  a  certificate  from  the  court  be- 
low. We  have  that  certificate  in  the  record, 
and  the  question  certified  is  in  these  words: 
"Is  a  discharge  in  bankruptcy  properly  plead- 
ed as  a  defense  to  any  cause  of  action  al- 
leged in  a  complaint?"  Of  course,  a  cause 
of  action  may  be  stated  In  a  complaint  to 
which  a  discharge  In  bankruptcy  would  be  a 
good  defense,  but  that  Is  an  abstract  quesi 
tlon  that  is  not  pertinent  to  any  Issue  or 
question  in  this  case,  and,  if  we  are  to  take 
the  question  literally  and  according  to  the 
clear  and  broad  language  employed,  there 
would  be  nothing  In  the  record  that  this  court 
has  the  power  to  review,  and  the  appeal- 
should  be  dismissed.  But  doubtless  It  was 
the  Intention  of  the  parties  and  the  purpose 
of  the  learned  court  below  to  have  the  ques- 
tion arising  upon  the  demurrer  finally  passed 
upon  by  this  court.  We  will  therefore  as- 
sume that  what  was  intended  by  the  ques- 
tion was,  not  whether  a  discharge  in  bank- 
ruptcy is  a  good  "defense  to  any  cause  of 
action,"  but  whether  It  is  a  good  defense  to 
the  cause  of  action  stated  in  the  complaint 
in  this  action.  In  other  words,  does  the  de- 
fendant's discharge  in  bankruptcy  protect 
him  in  this  action  from  liability  resulting 
from  his  act  in  '"fraudulently  and  unlaw- 
fully converting,  misappropriating,  and  em- 
bezzling" the  ?G5  of  the  plaintiff's  money? 
The  answer  to  that  question  is  to  be  found 
in  the  plain  language  of  the  present  bankrupt 
law  enacted  in  1898  (Act  July  1,  1898,  c.  541. 
§  17,  30  Stat  550  [U.  S.-  Comp.  St  1901,  p. 
34281),  as  follows:  "A  discharge  in  bankrupt- 
cy shall  release  a  bankrupt  from  all  of  hi-. 
provable  debts,  except  such  as  (1)  are  due  .ts- 
a  tax  levied  by  the  United  States,  the  state, 
county,  district,  or  municipality  in  which  \h' 
resides;    (2)  are  judgments  In  actions  for 
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frauds,  or  obtaining  property  by  false  pre- 
tenses or  false  representations,  or  for  willful 
and  malicious  injuries  to  the  person  or  prop- 
erty of  another;  (3)  have  not  been  duly  sched- 
uled in  time  for  proof  and  allowance,  with 
the  name  of  the  creditor,  if  known  to  the 
bankrupt,  unless  such  creditor  had  notice 
or  actual  knowledge  of  the  proceedings  In 
bankruptcy;  or  (4)  were  created  by  his  fraud, 
embezzlement,  misappropriation  or  defalca- 
tion while  acting  as  an  officer  or  in  any  fidu- 
ciary capacity."  The  cause  of  action  stated 
in  the  complaint  is  plainly  excepted  from  the 
operation  of  the  discharge  aa  a  release  of 
the  defendant  from  liability.  It  does  re- 
lease him  from  certain  debts  and  obligations, 
but  not  from  liability  for  the  cause  of  ac- 
tion stated  In  the  complaint,  and  hence  the 
answer  setting  ilp  the  discharge  as  a  defense 
was  open  to  demurrer,  and  so  it  has  been 
held  since  the  enactment  of  the  present  bank- 
rupt law.  Frey  v.  Torrey,  70  App.  Dlv.  166, 
75  N.  7.  Supp.  40,  affirmed  on  opinion  be- 
low. 176  N.  Y.  501,  67  N.  E.  1082;  Crawford 
V.  Burke,  201  lU.  581,  66  N.  B.  833.  These 
views  sufficiently  answer  the  question  certi- 
fied as  we  have  construed  it.  The  charge 
in  the  complaint  Is  that  the  defendant  did 
wrongfully  and  fraudulently  embezzle  and 
misappropriate  the  plaintiff's  money,  and  the 
legal  import  of  these  words  is  that  he  be- 
came possessed  of  it  in  a  fiduciary  capacity, 
and  so  the  order  appealed  from  should  be 
affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  MARTIN,  and  VANN,  JJ.,  concur. 

Order  affirmed. 


(176  N.  T.  331) 

PEOPLE  V.  WHITE. 

(Court  of  Appeals  of  New  York.    Nov.  10, 
1903.) 

MURDER  —  EVIDENCB:  —  CONFESSIONS  —  COM- 
PETENCY. 

1.  Evidence  on  trial  of  an  indictment  for  mur- 
der reviewed,  and  held  sufficient  to  sustain 
conviction. 

2.  An  undersheriff,  pretending  to  be  the  friend 
of  a  defendant  imprisoned  under  a  charge  of 
murder,  obtained  from  him  a  confession.  Held, 
that  the  confession  was  not  for  that  cause  in- 
competent, if  otherwise  competent. 

3.  Where  cQnfessions  were  submitted  to  the 
lury  with  instructions  to  disregard  them  if  they 
were  made  by  threats,  or  acts  of  intimidation, 
or  other  unlawful  means,  and  unless  the.v  were 
fairly  obtained  and  corroborated,  a  verdict  of 
conviction  based  m  part  upon  a  confession  ob- 
tained by  deception  will  not  be  set  aside. 

Appeal  from  Supreme  Court,  Trial  Term, 
Oswego  County. 

Prank  White  was  convicted  of  murder,  and 
appeals.    Affirmed. 

L.  W.  Baker  and  Frederick  G.  Spencer,  for 
.•>ppellant    Udelle  Bartlett,  for  respondent. 

1  2.  See  Crlmloal  Law,  vol.  14,  Cent.  Dig.  I  IISC 


VANN,  J.  The  homicide  which  gave  rise 
to  this  appeal  occurred  on  Sunday,  the  15th  of 
September,  1001.  At  about  half  past  3  in 
the  afternoon  of  that  day  the  body  of  George 
Clare,  the  deceased,  was  found  In  a  potato 
patch  upon  his  farm,  situated  about  four 
miles  east  of  the  city  of  Oswego.  The  potato 
patch  was  an  uninclosed  part  of  a  large 
field,  80  rods  east  of  the  farmhouse  In  which 
Mr.  Clare  had  resided  with  his  family  for 
several  years.  There  were  four  bullet 
wounds  in  the  body— one  on  the  radial  side 
of  the  left  forearm,  commencing  halfway  be- 
tween the  elbow  and  wrist,  and  ending  Just 
above  the  outer  part  of  the  wrist  Joint,  whera 
the  bullet  was  extracted.  The  second  was 
under  the  left  arm,  and  over  the  fifth  rib, 
the  bullet  having  glanced  and  entered  the 
breast,  where  It  was  found  about  three  Inch- 

I  es  from  the  point  of  entry.  The  third  bullet 
entered  at  the  outer  angle  of  the  left  eye- 
brow, and  lodged  behind  the  eye.  It  did 
not  penetrate  the  brain,  but  crushed  the  or- 
bital arch,  and  caused  some  congestion 
through  concussion.  The  fourth  entered 
"partly  on  the  back,  or  between   the  back 

'  and  the  side,"  cut  some  slivers  from  the 
tenth  rib.  glanced  upward  Just  over  the 
surface  of  the  liver,  wounded  the  lower  end 
of  the  right  lung,  passed  through  the  left  ven- 
tricle of  the  heart,  and  was  found  In  the 
front  part  of  the  body  at  the  left  border  of 
the  breast  bone.  Neither  the  first  nor  sec- 
ond wound  was  •  serious;  the  third  would 
not  necessarily  have  been  fatal,  although  It 
might  have  resulted  in  death  from  Infiamma- 
tlon  after  a  few  days;  but  the  fourth,  In 
the  opinion  of  the  physician  who  made  the 
autopsy,  caused  instant  death.  Th6  bullets 
were  such  as  are  in  common  use  in  revolvers 
known  as  No.  32  in  caliber,  and  there  was 
no  indication,  from  powder  marks  on  the 
clothing  or  oth«rwise,  that  they  were  fired 
at  very  close  range.  From  20  to  25  feet 
northeast  of  the  body  the  hat  of  the  deceased 
was  found,  and  about  30  feet  southeast  of 
that  point  the  vines  had  been  pulled  from 
a  hill  of  potatoes,  and  were  lying  near  it, 
while  there  were  four  or  five  potatoes  on- 
top  of  the  hill.  A  few  days  later  an  axe, 
somewhat  concealed  by  the  grass  and  weeds,, 
which  were  thick  and  high,  was  picked  up  a 
few  feet  from  the  potato  hill.  No  pocket- 
book,  or  money,  or  weapon  of  any  kind  was 
found  upon  the  body  or  near  It,  and  no- 
tracks  were  observed. 

The  deceased  was  a  well  to  do  farmer 
about  52  years  of  age,  who  had  owned  the 
farm  upon  which  be  resided  for  a  good  while. 
His  family  consisted  of  his  wife,  who  was. 
about  15  years  younger  than  himself;  Wil- 
liam and  Russell,  grown-up  sons  by  his  first 
marriage;  Pearl,  a  young  daughter  of  Mrs. 
Clare  by  her  first  husband;  and  the  defend- 
ant, who  had  been  the  "hired  man,"  worklng- 
on  the  farm  for  six  weelis.  His  name  i» 
Frank  White,  but  he  was  there  known  only 
as  Harry  Howard.    During  the  afternoon  be- 
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fore  the  tragedy  all  the  children  went  away 
to  spend  the  Sabbath,  and  did  not  return  un- 
til Sunday  night.  The  defendant  also  was 
away  the  night  before,  having  driven  to  Os- 
wego with  Mr.  and  Mrs.  Clare,  but,  while 
they  returned  home,  he  remained  In  the  city 
until  the  next  morning.  Upon  their  arrival 
at  Oswego  the  defendant  asked  the  deceased 
for  $2  on  account  of  his  wages,  when  Mr. 
Clare  went  with  him  to  a  store,  took,  out  his 
pocketbook,  got  a  bill  changed,  and  banded 
lilm  the  amount  asked  for.  At  that  time  Mr. 
Clare  had  a  $10  bill,  a  $5  bill,  and  some 
smaller  bills  left,  and  the  defendant  had  an 
opportunity  to  see  that  he  had  money  in 
his  possession.  The  next  morning  Mr.  Clare 
took  his  pocketbook  from  his  pocket  to  give 
his  wife  an  account  for  work  that  some  one 
had  done  for  bim,  and  she  observed,  as  she 
testified,  that  he  then  had  a  $6  bill  and  a  $10 
hill  besides  some  silver.  After  giving  her 
the  statement,  he  put  his  pocketbook  In  the 
right-hand  pocket  of  his  trousers,  and  he  had 
the  same  trousers  on  when  he  was  found 
dead  In  the  afternoon.  Pour  or  five  days  be- 
fore his  death  Mr.  Clare  came  Into  the  house 
with  the  defendant,  who  is  a  colored  man, 
but  nearly  white,  and  said'  to  Mrs.  Clare,  ac- 
cording to  her  evidence,  "Our  man  is  going 
to  leave  us,  and  you  had  better  watch  him, 
and  see  that  he  doesn't  take  anything  that 
doesn't  belong  to  him."  The  defendant 
promptly  answered,  "Mr.  Clare,  you  don't 
think  I  would  take  anything  that  didn't  be- 
long to  me,  do  you?"  when  Mr.  Clare  said  to 
him,  "I  never  saw  a  nigger  yet  that  wasn't 
a  thief,"  and  during  the  conversation  char- 
ged him  with  stealing  things  from  the  house, 
and  called  him  a  thief  two  or  three  times. 
The  defendant  denied  the  charge  as  often  as 
It  was  made.  When  the  defendant  was  in 
Oswego  the  night  before  the  homicide,  he 
told  a  young  lady  that  Mrs.  Clare  was  a  very 
nice  woman,  but  he  thought  Mr.  Clare  was 
mean  to  her,  and  added,  "It  wouldn't  be  well 
for  him  to  be  mean  to  her  when  I  am 
around."  The  defendant  at  this  time  was 
about  20  years  of  age  and  had  lived  in  the 
county  of  Oswego  for  six  years.  Of  a  low 
grade  of  intelligence,  he  did  not  know  his 
own  age,  or  the  number  of  his  brothers  and 
sisters,  or  other  facts  of  like  character.  In 
the  spring  of  1901,  a  few  months  before  the 
homicide,  he  was  discharged  from  the  jail  of 
Oswego  county,  where  he  had  been  confined 
for  a  year— during  the  first  six  months  upon 
a  sentence  for  assault  and  battery,  and  the 
rest  of  the  time  because  he  failed  to  grive  ball 
to  keep  the  peace.  He  was  arrested  soon  after 
be  entered  the  Clare  homestead  at  about  11 
o'clock  Sunday  night.  He  was  first  handcuff- 
ed, and  then  searched,  and  among  the  articles 
found  upon  him  were  55  cents  in  money,a  half 
pint  bottle  one-third  full  of  gin,  some  powder 
for  the  face,  a  finger  ring  belonging  to  Mrs. 
Clare,  which  she  said  was  usually  kept  on  a 
atand  In  ber  bedroom,  but  which  bad  disap- 
peared three  days  before,  and  a  revolver 


cartridge  of  32  caliber,  so  embedded  in  the 
corn»  of  his  right  coat  pocket  as  to  be  some- 
what concealed.  When  the  ring  was  pro- 
duced, he  said  be  found  it  in  the  yard,  but 
on  the  trial  he  swore  that  Mrs.  Clare  had 
given  It  to  him.  When  the  cartridge  was 
found  he  said,  apparently  with  indignation, 
that  some  one  Irad  put  it  in  his  pocket  while 
the  search  was  in  progress,  but  the  sheriff 
and  bis  ofilcers  swore  that  this  was  not  so. 
In  response  to  questions  put  by  the  arresting 
officer  and  others  he  declared  that  he  had 
been  in  Oswego  all  day,  and  that  he  took 
his  breakfast  and  dinner  there  at  Cordingly's 
Hotel.  When  asked  soon  after  by  the  cor- 
oner if  he  had  a  revolver,  be  replied  that  he 
never  bad  owned  or  carried  one.  He  also 
said  at  different  times  and  in  the  presence  of 
several  persons  that  he  had  not  been  on  the 
Clare  farm  that  Sunday  until  he  came  back 
late  at  night,  but  had  spent  the  day  at  Os- 
wego, except  as  he  went  off  for  a  swim,  and 
that  he  had  taken  breakfast,  dinner,  and  sup- 
per at  Cordingly's  Hotel.  On  the  way  to 
Jail  he  totd  the  sheriff  he  bad  arrested  the 
wrong  party,  and  that  he  ought  to  have 
taken  Mrs.  Clare.  He  Insisted  that  he  was 
Innocent. 

On  the  trial  two  wltnespes  testified  that 
about  a  week  before  the  homicide  the  de- 
fendant, while  at  a  livery  stable  in  Oswego, 
took  a  package  of  tobacco  from  bis  pocket, 
and  in  doing  so  pulled  out  a  revolver.  When 
asked  why  he  carried  it,  he  said  he  was  held 
up  on  the  road  once,  and  should  run  no  more 
chances.  A  pawnbroker  of  Oswego  testified 
that  two  or  three  weeks  before  Mr.  Clare 
was  killed  the  defendant  showed  him  a  small 
revolver,  32  in  caliber,  with  a  pearl  handle. 
It  was  loaded,  and  he  was  told  to  put  it  back 
in  his  pocket. 

The  clerk  of  the  Cordlngly  Hotel  testified 
that  the  defendant  spent  Saturday  night 
there,  and  the  next  morning  paid  for  his 
lodging,  but  that  he  did  not  take  breakfast  or 
dinner  that  day,  which  was  l^e  Sunday  in 
question.  The  defendant,  however,  returned 
to  the  hotel  at  about  5  o'clock  in  the  after- 
noon, and  asked  if  he  could  have  supper,  but 
was  told  that  it  would  not  be  ready  until  an 
hour  later.  The  girl  who  waited  on  the 
table  at  the  hotel  swore  that  he  took  neither 
breakfast  nor  dinner  there,  but  did  have  sup- 
per at  about  6  o'clock.  There  was  other  evi- 
dence to  the  same  effect 

Many  witnesses  testified  that  in  the  neigh-, 
borhood  of  12  o'clock  on  the  day  of  the  homi- 
cide they  saw  the  defendant  going  east  to- 
ward the  Clare  farm,  and  some  of  tbem 
conversed  witli  him.  He  was  also  seen  by 
several  witnesses  going  from  the  direction  of 
the  Clare  farm  west  toward  Oswego  about 
3  o'clock  in  the  afternoon.  Two  witnesses 
saw  him  come  out  of  an  orchard  into  the 
highway,  and  start  east  toward  the  farm, 
which  was  about  one  mile  away.  After  they 
were  out  of  sight,  he  was  seen  by  other  wit- 
nesses to  turn  around  and  walk  west  toward 
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Olrwego.  From  the  orcbard  to  tbe  farm,  a 
person  going  across  through  the  woods  would 
be  substantially  concealed  from  obseryatlon. 
The  defendant  was  not  seen  by  any  witness 
within  ICES'  than  a  mile  of  the  Clare  farm  on 
the  day  in  question,  until  his  return  late  at 
night 

Tbe  sherltr  of  the  county,  who  kept  the 
Jail,  testified  that  the  next  night  after  his  ar- 
rest the  defendant  asked  blm  what  he  had 
beard,  and  tbe  sberlll  said:  "We  hear  enough. 
You  told  u8  last  night  coming  home  you 
didn't  have  a  revolver,  and  weren't  out  at 
tbe  Clare's.  To-day  we  locate  you  with  a  re- 
volver. It  looks  bad  for  you.  If  we  don't 
get  that  gun  that  you  shot  this  man  with.  Its 
going  bard  with  you."  The  defendant  re- 
plied, "I  never  shot  the  man."  The  conver- 
sation then  continued:  "Q.  Who  did  shoot 
this  man?  A.  Mrs.  Clare.  Q.  Where  did  she 
shoot  blm?  A.  In  the  potato  fleld.  Q.  Where 
were  you?"  Tbe  defendant  hesitated,  and 
then  said,  "I  stood  In  the  lane  about  forty 
rods  off."  Tbe  sheriff  said:  "Frank,  If  Mrs. 
Clare  shot  this  man,  we  have  got  to  have 
that  revolver.  We  want  to  convict  her.  You 
can  tell  us  where  we  can  find  It,  so  that  we 
can  go  and  get  It."  The  defendant  replied, 
"I  will  go  to-night."  The  sheriff  said,  "You 
can  tell  us  so  that  we  can  go  Just  as  well," 
and  thereupon  the  defendant  said  that  he  hid 
the  revolver  by  a  beech  tree  in  the  first  piece 
of  woods  beyond  a  big  com  field.  The  next 
afternoon  the  sheriff  took  some  heavy  clothes 
to  tbe  defendant,  which  be  had  asked  for, 
and  said,  "Frank,  bow  came  you  in  that 
lane?"  The  defendant  answered  that  he  had 
a  date  there  with  this  woman.  The  sheriff 
said,  "Then  you  made  this  up  between  you?' 
and  the  defendant  replied:  "Yes,  but  she 
shot  him  before  I  got  there.  He  was  pulling 
up  a  hill  of  potatoes  when  she  plugged  it 
Into  him."  He  then  refused  to  talk  further, 
saying  that  tbe  sheriff  was  paid  for  getting 
evidence  against  him.  Tbe  next  day  the 
sheriff  and  undersheriff  took  the  defend- 
ant in  a  hack  to  the  Clare  farm,  and  on 
reaching  a  certain  point  be  got  out,  and, 
handcuffed  to  one  of  tbe  officers,  led  them 
across  lots  about  80  rods  to  a  beech  tree, 
pointed  toward  tbe  roots,  and  said,  "You 
look  in  there,  and  you  will  get  the  gun."  A 
revolver  was  found  at  tbe  place  Indicated, 
concealed  under  a  covering  of  leaves  and 
dirt  three  Inches  thick,  and  when  it  was  tak- 
en out  the  defendant  said,  "That's  the  gun." 
The  revolver  was  of  32  caliber,  with  a  pearl 
handle,  and  In  It  were  two  empty  shells  and 
two  loaded  cartridges.  After  this  the  de- 
fendant did  not  talk  with  the  sheriff  any 
more,  but  the  undersheriff  wormed  himself 
into  his  confidence  by  making  him  believe  be 
was  bis  friend,  and  wished  to  help  him,  and 
thus  by  gross  deception,  but  without  threats, 
persuaded  him  to  make  further  disclosures. 
On  one  occasion  the  sheriff  sent  for  the  de- 
fendant's shoes,  and  when  he  asked  for  the 
reason  the  undersheriff  said  it  was  for  use  In 


reference  to  tracks.  The  defendant  then 
said:  "Dam  those  shoes.  I  ought  to  have 
got  It  fixed.  One  of  them  was  worn  right 
through  on  the  ball."  Five  days  after  tbe  re- 
volver-was found  the  undersheriff  said  to  the 
defendant:  "Things  look  a  little  dark.  I 
would  like  that  pocketbook,  or  something  to 
work  on."  Tbe  defendant  Immediately  asked, 
"What  kind  of  a  scheme  would  It  be  to  get 
that  pocketbook,  get  It  Into  Mrs.  Clare's 
room,  in  her  bed  or  somewhere,  where  It 
might  be  found?"  Tbe  officer  replied,  "Per- 
haps a  good  one,"  and  tbe  defendant  said, 
"Supposing  we  do  that?"  and  was  told,  "Very 
well,  but  where  Is  the  pocketbook?  Can  .vou 
go  and  tell  us  where  It  Is?"  and  tbe  defend- 
ant said  he  would.  Tbe  sheriff  and  under- 
sheriff  at  once  took  him  to  the  Clare  farm 
again,  and  stopped  at  the  point  where  be  di- 
rected. Although  it  was  after  dark,  he  led 
them  to  a  stump  not  far  from  the  tree  where 
the  revolver  bad  been  found,  and  said, 
I'Look  in  there,  and  you  will  find  the  pocket- 
book."  A  pocketbook  was  found  under  some 
dirt  and  leaves  beneath  the  stump.  There 
were  some  papers  but  no  money  In  It,  and  It 
was  identified  as  the  one  which  Mr.  Clare 
was  In  the  habit  of  carrying!  After  this  tbe 
defendant,  believing  that  tbe  undersheriff 
was  his  friend,  talked  freely  with  him,  and 
on  one  occasion  told  him  that  be  returned  to 
tbe  farm  from  Oswego,  going  through  a  ra- 
vine, some  woods,  and  a  big  cornfield,  and  en- 
tered the  back  door  of  the  barn,  where  be 
saw  Mr.  Clare.  He  totd  him  the  cows  were 
In  the  potatoes,  and  Mr.  Clare  went  to  the 
house,  but  came  out  at  once,  and  they  walk- 
ed along  together  and  drove  out  the  cows. 
They  returned  through  the  potato  patch,  and 
while  there  he  said  to  Mr.  Clare,  "I  wonder 
how  tbe  potatoes  are?"  Mr.  Clare  laid  down 
the  axe  which  he  had  taken  In  order  to  re- 
pair the  fence,  stooped  over,  and  commenced 
to  dig  potatoes  with  his  hands:  and,  as  tbe 
defendant  continued,  "I  fixed  him  there." 
He  was  asked,  "Did  you  shoot  him?"  and  be 
answered:  "Twice.  I  came  back  through 
the  big  cornfield  Into  the  woods,  bid  tbe 
pocketbook,  bid  tbe  gun,  went  through  tbe 
ravine  out  Into  the  Hall  road,  and  back  to 
Oswego  City." 

The  defendant  made  separate  statements 
to  three  fellow  prisoners,  according  to  their 
testimony,  while  In  Jail  at  Oswego.  Frank 
Cavanaugh,  who  was  confined  for  petit  lar- 
ceny, and  had  been  convicted  before  for  sell- 
ing whisky  without  a  license,  and  attempting 
to  break  Jail,  testified  that  the  defendant 
asked  him  to  tell  the  sheriff  that  be  shot  Mr. 
Clare  that  Sunday  afternoon,  and  that  Mrs. 
Clare  told  blm  to.  He  added  that  be  thought 
this  would  get  blm  off  with  a  sentence  for 
life.  To  George  Le  Clair,  who  was  awaiting 
trial  for  stealing  a  horse,  he  said  that,  after 
going  across  lots,  he  entered  the  bam  on  the 
Clare  farm,  and,  seeing  Mr.  Clare,  told  him 
the  cows  were  in  the  potatoes  and  corn.  Mr. 
Clare  said  they  would  go  down  and  drive 
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them  out,  but  before  starting  he  went  to  the 
bouse  for  a  short  time.  They  then  drove  the 
cows  out,  fixed  the  fence,  and  while  crossing 
the  potato  field  bad  an  argument  in  relation 
to  the  defendant's  wages.  The  defendant 
finally  said  to  Ifr.  Clare,  "You  son  of  a  bitch, 
your  days  are  numbered  right  here,"  and, 
pulling  out  a.  revolver,  shot  him  In  the  left 
side,  and  he  started  to  run  and  "hollered." 
When  about  seven  feet  away,  be  turned 
round  to  see  if  the  defendant  was  coming 
after  him,  and  was  shot  over  the  eye,  but 
did  not  fall.  Clare  started  toward  the  de- 
fendant, put  his  hands  up  to  defend  himself, 
when  the  defendant  shot  the  third  time  and 
hit  him  in  the  arm.  Clare  then  got  pretty 
close  to  him,  and  the  defendant  did  not  want 
to  get  blood  on  himself,  so  be  sprang  to  one 
side,  shot  again,  and  stayed  there  nntil  Mr. 
Clare  was  dead.  He  then  put  his  liand  into 
the  pockets  of  the  deceased,  took  out  a  pock- 
etbook,  and  backed  away,  covering  his  tracks 
until  he  reached  a  stone  wall,  when  he 
walked  down  the  wall  to  the  end,  jumped 
off  into  a  heap  of  brush,  got  on  the  grass, 
walked  over  to  a  piece  of  woods,  and  burled 
the  pocketbook,  after  he  had  taken  $15  out 
of  it  He  took  three  empty  shells  out  of  the 
revolver,  put  in  a  good  one,  hid  it  under  the 
roots  of  a  tree,  and  left  for  Oswego.  The 
same  witness  testified  that  after  this,  and 
but  two  days  before  the  trial  began,  be  had 
another  talk  with  the  defendant,  who  asked 
him  to  tell  the  district  attorney  that  he  was 
in  the  bam  drunk;  that  Mrs.  Clare  knew  he 
was  there,  and  brought  him  whisky;  that 
sbe  unbuttoned  the  bosom  of  her  dress,  pulled 
out  a  pocketbook,  and  told  him  to  take  the 
pocketbook  and  revolver,  and  go  hide  them, 
or  she  would  shoot  him.  The  witness  fur- 
tber  testified  that  the  defendant  told  him 
tbat  if  he  would  say  this  to  the  district  at- 
torney, and  swear  to  it,  and  he  swore  to  it 
himself,  he  would  get  off  with  a  life  sentence. 
Harvey  Halsted  testified  that  he  had  been 
convicted  of  petit  larceny  three  times,  but 
claimed  that  on  one  occasion  he  was  inno- 
cent. He  swore  that  in  November,  after  the 
homicide,  the  defendant  told  him  tbat  he 
was  in  the  bam  with  Mr.  Clare,  who  went  to 
the  bouse  for  something,  but  came  back,  and 
they  both  went  to  the  lot  to  put  out  the  cows. 
They  got  into  a  little  dispute.  The  defendant 
said  to  Clare,  "Your  days  are  numbered 
here,"  pulled  out  the  gun,  and  shot  him  in 
the  left  side.  Mr.  Clare  whirled,  and  be  shot 
him  in  the  arm  and  over  the  eye,  and  then 
.Clare  started  to  run  and  be  shot  him  in  the 
back,  stayed  over  him  until  he  was  dead, 
took  his  pocketbook,  backed  away,  brushing 
out  his  tracks  as  he  went,  got  on  the  stone 
wall,  walked  until  be  came  to  a  grass  lot, 
jumped  off  into  a  brush  heap,  and  from  there 
went  off  and  planted  the  gun  and  pocket- 
book.  He  found  between  $12  and  $15  in  thfe 
pocketbook.  He  also  said  In  the  same  con- 
versation that  at  this  time  Mrs.  Clare  was 
over  In  the  com  lot  a  little  way  from  the  po- 


tato patch,  so  tbat,  if  he  did  not  make  sure 
of  her  husband,  she  would;  tliat  she  had  a 
gun  in  her  stocking  leg,  and  he  saw  the  prints 
of  it  when  she  was  running  for  the  bouse 
from  the  com  lot. 

Mrs.  Clare  testified  that  on  Sunday  morn- 
ing her  husband  started  to  carry  the  milk  to 
the  factory  at  about  20  minutes  of  9,  looking 
at  the  clock  just  before,  and  saying  he  was 
late.  He  returned  in  about  two  hours,  and 
shortly  before  Homer  Spencer,  a  neighboring 
farmer,  came  in.  Upon  the  return  of  Mr. 
Clare  he  went  with  Mr.  Spencer  to  the  bam, 
and  about  1  o'clock  Mr.  Clare  came  back  to 
the  house  alone,  stayed  a  few  minutes,  and 
returned  to  the  bam.  Five  minutes  later  he 
came  to  the  house,  remained  for  a  minute, 
and  went  out  toward  the  bam.  This  was 
about  half  past  1  or  20  minutes  of  2,  and 
Mrs.  Clare  never  saw  her  husband  again 
alive.  She  was  getting  dinner  at  the  time, 
and  soon  after,  seeing  two  young  ladles 
known  as  the  Sheldon  girls,  whom  she  knew 
well,  driving  by,  she  went  out,  and  hailed 
them,  and  invited  them  in  to  dinner.  They 
objected  at  first,  but  upon  her  urgent  and  re- 
peated solicitations  finally  hitched  their  horse 
and  went  into  the  bouse.  Mrs.  Clare  finished 
her  preparation  for  dinner,  waited  a  half 
hour  after  the  meal  was  ready,  went  out  on 
the  porch,  and  called  her  husband,  but  he 
did  not  come,  and  ften  the  three  sat  down  to 
the  table.  Just  as  she  finished  her  dinner, 
but  before  the  Sheldon  girls  were  through, 
and  at  about  a  quarter  of  3,  Spencer  re- 
turned. Twenty  minutes  later  the  gfirls  left, 
when  Mrs.  Clare  and  Spencer  went  to  the 
barn,  passed  through  it,  went  down  a  lane 
to  a  pair  of  bars,  and  at  that  point  she  saw 
a  cow  In  the  farther  comer  of  the  field  where 
the  potato  patch  was.  She  told  Spencer  to 
go  over  there  and  look  for  Mr.  Clare,  and.  If 
he  did  not  find  blm,  to  call  Mr.  Hall,  who 
was  cutting  com  in  an  adjoining  field. 
Spencer  went  over  toward  the  cow,  and  in 
doing  so  passed  through  the  potato  patch, 
where  he  saw  the  body  of  Mr.  Clare,  lying 
face  downward  between  the  rows.  He  called 
Mrs.  Clare  and  Mr.  Hall,  and  l)oth  came. 
No  one  touched  the  body,  as  it  was  under- 
stood tbat  this  would  not  be  lawful  until  tke 
coroner  arrived.  Mrs.  Clare  did  not  go  up 
close  to  the  body  of  her  husband,  but,  stand- 
ing off  a  little  distance,  wept,  and  asked 
Mr.  Hall  to  examine  and  see  If  he  was  dead. 
Mr.  Hall  did  so  without  touching  the  body, 
and  pronounced  him  dead.  No  blood  was 
observed  at  this  time.  They  then  went  for 
help,  and  notified  the  coroner.  Mrs.  Clare 
had  a  policy  of  Insurance  upon  the  life  of  her 
husband  for  $1,000,  which  was  promptly 
paid.  Mr.  Clare  owue4  two  farms,  and  left 
no  will. 

Spencer,  Hall,  and  the  Sheldon  girls  testi- 
fied to  the  same  story  in  substance,  so  far  an 
their  observation  extended,  but  with  some 
variations.  Both  of  the  girls  observed  that 
Mrs.  Clare  put  the  meat  that  was  left  after 
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dinner  back  on  the  stove  to  keep  It  warm. 
Mr.  Hall  beard  sbots  during  the  day,  as  he 
did  every  Sunday  at  that  time  of  year,  but 
none  In  quick  succession,  or  from  the  direc- 
tion of  the  potato  patch.  He  was  working  all 
day  In  the  field  until  called  over  to  see  the 
body,  except  while  he  was  at  dinner  between 

1  and  2  o'clock.  He  thought  that  he  resum- 
ed work  about  a  quarter  of  2,  and  that  It 
was  from  one  to  two  hours  later  when  he 
was  balled  by  Spencer.  The  rustling  of  the 
cornstalks  made  some  noise,  which  might 
have  affected  his  ability  to  hear,  and  the  far- 
ther end  of  the  rows  of  com  was  quite  a  dis- 
tance from  the  potato  patch.  Two  neigh- 
bors, father  and  son,  swore  that  Spencer  was 
at  their  house  from  about  half  past  12  imtll 

2  ae  half  past.  Some  of  these  witnesses 
were  called  by  the  prosecution  and  others  by 
the  defense. 

The  defendant,  sworn  as  a  witness  In  his 
own  behalf,  testified  that  Mr.  Clare  gave  him 
$2  on  Saturday  night  and  that  he  had  about 
75  cents  or  a  dollar  besides.  He  spent  the 
right  at  Gordingly's  Hotel,  and  had  break- 
fast in  the  dining  room,  being  waited  upon 
by  the  regular  waitress,  whom  he  identified 
as  a  witness  sworn  for  the  people.  After 
going  about  town  a  little  while,  he  went  over 
to  Black  creek  to  go  in  swimming.  This  was 
a  milie  or  more  from  the  Clare  farm,  and, 
after  dressing,  he  went  through  the  woods, 
and  entered  the  back  door  of  the  bam.  On 
his  way  he  saw  a  man  cutting  com  in  Mr. 
Hall's  cornfield.  He  went  through  the  bam 
to  the  front  door,  when  Mrs.  Clare  came 
where  he  was,  and  said,  "Hello,  Harry," 
and  be  replied,  "Hello,  Mrs.  Clare.  Where 
is  Mr.  Clare?"  She  answered,  "I  don't 
know,"  when  he  said  "I  have  a  note  for 
him."  She  asked,  "What  about?"  and  then 
pulled  him  over  to  the  side  of  the  bam,  took 
out  a  pocketbook  and  revolver,  and  i>oked 
them  into  his  right  coat  pocket  He  asked 
her  what  that  was  for,  and  she  said  that  Mr. 
Clare  and  she  went  down  into  the  cornfield 
and  drove  out  the  cows.  After  fixing  the 
fence,  they  went  over  into  the  i>otato  lot, 
and  he  started  to  pull  up  some  vines,  when 
she  shot  at  him  twice.  The  defendant  asked 
her  what  for,  and  she  said  that  she  and  Mr. 
Clare  had  an  argument  together.  The  defend- 
ant asked  her  what  she  put  the  things  in  his 
pocket  for,  and  she  told  him  to  go  over  some- 
where back  in  the  woods  and  hide  them.  He 
said  he  would  like  some  dinner  first,  but  she 
told  him  to  go  back  to-  the  city  after  he  hid 
the  things,  aud  not  to  come  back  until  night, 
because  she  had  company,  and  didn't  want 
hlni  around  there.  He  then  hid  the  revolver 
and  pocketbook,  one  by  a  stump  and  the 
other  at  the  side  of  a  beech  tree;  started  for 
Oswego,  and  reached  there  at  about  hair  past 
4  or  5  o'clock.  He  took  supper  at  6,  walked 
around  town  a  while,  procured  a  bottle  of 
gin,  and  returned  to  the  Clare  farm,  reach- 
ing the  house  between  11  and  12  o'clock. 
Soon  after,  he  was  arrested,  handcuffed,  and 


searched.  When  the  cartridge  was  found,  he 
denied,  with  some  warmth,  that  he  ever  put 
it  in  his  pocket,  and  said  that  the  arresting 
officer  or  somebody  else  had  put  it  In.  lie 
declared  that  he  found  the  ring  in  the  yard, 
took  It  to  Mrs.  Glare,  who  gave  it  to  him, 
faying  that  he  had  been  a  good  boy,  but  ask- 
ing him  not  to  wear  it  when  Mr.  Clare  could 
see  It  oil  him.  He  admitted  that  he  owned 
a  revolver,  which  he  bought  two  or  three 
months  before,  with  a  box  of  cartridges,  but 
said  that  he  left  it,  with  the  cartridges,  in 
his  stand  drawer,  when  he  went  to  Oswego, 
Saturday  night.  He  testified  that  he  was 
dosed  with  whisky  in  the  Jail  until  he  told 
where  the  revolver  and  ixxjketbook  were. 
He  admitted  that  he  went  with  the  ofilcers 
and  pointed  out  the  places  where  the  articles, 
were  hid,  but  insisted  that  he  was  drunk  at 
the  time.  He  denied  absolutely  making  the 
statements  to  Cavanaugh,  Le  Glair,  and  Hal- 
sted  as  sworn  to  by  them.  He  said  that  he 
did  not  open  the  pocketbook,  but  obsored 
three  shells  In  the  revolver  Just  before  he 
buried  it.  He  was  not  i>ositive  that  the  re- 
volver In  evidence  was  his,  but  said  that  it 
was  Just  like  the  one  he  had.  He  denied 
substantially,  but  not  all,  the  statements  that 
the  sheriff  and  nndersherlff  testified  he  bad 
made  to  them,  and  swore  that  before  he  told 
where  the  revolver  was  the  undersherlff  said 
he  wanted  It  to  put  in  Mrs.  Clare's  bed.  The 
defendant's  testimony  at  the  critical  point 
where  he  stated  what  took  place  between 
Mrs.  Clare  and  himself  in  relation  to  hiding 
tbe  revolver  and  pocketbook  was  giv«i  with 
great  hesitation,  and  seven  different  times  he 
was  urged  by  court  or  counsel  to  "go  on." 
Mrs.  Glare,  when  recalled,  denied  the  story 
told  by  the  defendant  about  the  revolver  and 
pocketbook,  and  swore  that  she  did  not  s^ 
him  during  the  day.  She  also  denied  that 
she  had  given  him  the  ring.  There  was  evi- 
dence tending  to  show  that  the  construction 
of  the  bam  was  such  as  to  make  it  impossi- 
ble for  her  to  pnll  him  over  to  the  north,  as 
he  testified.  Two  witnesses  swore  that  he 
said  he  did  not  see  Mrs.  Clare  that  day.  Six 
witnesses  testified'  that  no  whisky  was  ever 
given  to  prisoners  in  the  jail,  and  the  three 
officers  in  charge  said  that  none  was  at  any 
time  given  to  tbe  defendant 

There  was  much  more  evidence,  but,  hav- 
ing stated  the  salient  points,  we  are  com- 
pelled to  omit  the  rest  In  order  to  restrict 
our  opinion  to  reasonable  limits.  It  is  obvi- 
ous that,  independent  of  the  alleged  confes- 
sions, there  was  a  case  for  the  jury.  Four 
shots  were  fired  In  succession,  and  the  last 
bullet,  which  caused  Immediate  death,  en- 
tered the  back  part  of  Mr.  Clare's  body,  ap- 
parently when  be  was  trying  to  escape. 
This  warrants  the  Inference  that  the  fatal 
shot  was  fired  with  the  deliberate  and  pre- 
meditated design  to  effect  death,  and  charac- 
terized the  crime  a's  murder  in  the  first  de- 
gree. People  V.  Ferraro,  161  N.  Y.  365,  55 
N.  B.  931;   People  v.  Majone,  91  N.  Y.  212. 
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There  was  some  evidence  of  motive,  Inade- 
qaate,  to  ,be  sure;  but,  as  we  have  said, 
while  the  motive  to  murder  can  nevw  be  ade- 
quate. It  may  be  obvious.  The  criminal  rec- 
ords of  this  court  show  that  even  a  smaller 
sum  of  money  that  Mr.  Clare  is  supposed  to 
have  had  upon  his  person  when  he  was  killed 
has  been  the  sole  Inducement  to  the  gravest 
of  crimes.  Our  records  also  show  that  Insult- 
ing words,  recently  uttered,  sometimes  In- 
flame the  mind,  and  lead  to  murder  for  the 
purpose  of  revenge.  The  defendant  had  the 
means  and  the  opportunity  of  perpetrating 
the  crime.  The  revolver  used  was  his  own, 
and  be  admits  that  he  was  at  the  Clare  farm 
at  about  the  time  of  the  murder.  He  bid  the 
pocketbook  and  the  revolver.  While  the 
money  was  not  found  upon  him,  and  he  was 
not  shown  to  have  spent  It,  still  it  appeared 
that  he  was  In  Oswego  for  four  or  five  hours 
during  the  evening  after  the  homicide,  and 
that  he  there  had  an  opportunity  to  dispose 
of  it.  The  statements  of  a  person  made 
when  he  is  first  charged  with  a  crime  have 
some  bearing  upon  the  question  of  his  guilt. 
People  V.  Conroy,  97  N.  ¥.  62,  80.  They  are 
by  no  means  conclusive,  and  undue  weight 
should  not  be  given  them,  for  innocent  men 
sometimes  He  In  order  to  divert  suspicion 
from  themselves.  When  the  defendant  was 
arrested,  he  denied  that  be  bad  a  revolver, 
or  that  he  was  at  the  Clare  farm  during  the 
day  of  the  homicide,  and  Insisted  that  he 
took  dinner  at  Cordlngly's  Hotel;  but  these, 
with  other  statements,  were  not  only  shown 
'  to  be  false,  but  he  admitted  they  were  false 
when  on  the  witness  stand.  He  himself 
pointed  out  the  places  where  be  had  hidden 
the  revolver  and  the .  pocketbook,  and  told 
bow  he  approached  the  Clare  farm  in  the 
shelter  of  the  forest.  He  neither  denied  nor 
explained  why,  when  he  came  out  of  the  or- 
chard and  saw  the  carriage,  he  at  first  walk- 
ed back  toward  the  farm,  and,  after  the  car- 
riage was  out  of  sight,  turned  around  and 
went  on  toward  Oswego.  His  effort  to  fasten 
the  crime  upon  Mrs.  Clare  has  little  support 
in  the  evidence,  aside  from  his  own  testi- 
mony, and  his  conflicting  statements  throw 
doubt  upon  bis  final  story.  His  hesitation  at 
a  suggestive  point  in  his  testimony  may  have 
been  owing  to  the  excitement  caused  by  his 
situation,  or  to  the  natural  difficulty  of  de- 
scribing that  which  never  happened.  It  was 
for  the  Jury,  who  saw  and  heard  him  testify, 
to  decide  whether  he  spoke  the  truth.  The 
evidence  against  him  was  so  strong  that  it 
would  have  been  strange  if  they  had  accept- 
ed his  account  with  no  substantial  corrobora- 
tion. 

No  exception  was  argued  by  the  learned 
counsel  for  the  defendant,  whose  brief  would 
have  been  of  greater  aid  to  the  court  If  it 
had  stated  the  facts  fairly,  and  had  cited 
the  folios  where  the  evidence  to  support  his 
statements  could  be  found.  A  fair  statement 
of  the  facts  is  essential  to  a  proper  presenta- 
tion of  an  appeal.    An  unfair  statement  is 


certain  to  be  discovered,  and,  when  discov- 
ered, affects  the  force  of  the  entire  brief. 
When  the  facts  are  not  open  to  review,-  they 
should  be  stated  as  found,  or  as  presumed  to 
have  been  found.  When  the  facts  are  to  be 
reviewed,  it  Is  prt^er  for  counsel  to  state 
them  as  he  claims  they  should  have  been 
found  In  accordance  with  the  weight  of  evi- 
dence, citing  the  folios  where  the  evidence 
appears  in  the  record,  but  on  the  crucial 
points  he  should  also  state  the  testimony  op- 
posed to  his  theory,  so  that  the  court  may 
have  before  it  a  faithful  picture  of  the  whole, 
case.  A  failure  to  observe  these  rules  in- 
creases the  labor  of  the  court,  and  reflects 
upon  the  integrity  of  the  brief. 

There  was  but  one  exception  to  the  charge, 
which  was  afterwards  waived,  and  the  ex- 
ceptions relating  to  evidence  do  not  merit 
discussion.  It  is  Insisted  that,  whether  the 
point  is  raised  by  exception  or  not,  the  con- 
fessions of  the  defendant  should  not  have 
been  received,  or  at  least  should  not  have 
been  submitted  to  the  Jury  for  consideration, 
because  those  made  to  the  undersheriff  were 
obtained  by  improper  methods,  -while  those 
made  to  fellow  convicts  were  unreliable,  not 
only  on  account  of  the  character  of  the  wit- 
nesses, but  because  those  wiUiesses  were  in 
charge  of  the  sheriff  and  subject  to  his  influ- 
ence. It  is  provided  by  statute  that  the  con- 
fession (tf  a  defendant  may  be  given  In  evi- 
dence against  him  unless  It  was  made  upon 
a  stipulation  for  freedom  from  prosecution, 
or  under  the  influence  of  fear  produced  by 
threats.  It  is  not,  however,  sufficient  to 
warrant  a  conviction,  without  additional 
proof  that  the  crime  has  been  committed. 
Code  Cr.  Proc.  i  395.  There  was  evidence 
to  bring  all  the  confessions  within  the  per- 
mission of  the  statute,  but  none  to  bring  any 
of  them  within  the  prohibition  thereof,  ex- 
cept the  statement  of  the  defendant  himself, 
which  was  denied  by  several  witnesses.  It 
Is  clear  from  the  facts  already  stated  that 
the  confessitms  were  corroborated,  one  in 
nearly  every  particular,  and  the  others  in 
several  substantial  particulars.  The  statute 
does  not  require  corroboration  In  every  re- 
spect In  order  to  authorize  a  conviction  upon 
confessions,  but  only  In  the  single  partic- 
ular, "that  the  crime  charged'  has  been  com- 
mitted." People  V.  Deacons,  109  N.  T.  374, 
377,  16  N.  B.  676;  People  v.  Jaehne,  103  N. 
T.  182,  199,  8  N.  E.  374.  While  we  do  not 
sanction  the  deception  practiced  by  one  of 
the  officers  in  charge  of  the  defendant,  the 
court  could  not  exclude  the  confessions  made 
to  him  on  that  account  Deception  was  usf^d 
in  order  to  induce  the  defendant  to  tell  the 
truth.  No  inducement  was  held  out  to  him 
to  confess  guilt,  unless  there  was  guilt  The 
confession  to  the  undersheritC  was  made  tu 
him  not  as  a  public  officer,  but  as  a  supposed 
friend.  It  is  not  sufficient  to  exclude  a  con- 
fession by  a  prisoner,  as  we  have  held,  "that 
he  was  under  arrest  at  the  time,  or  that  it 
was  made  to  the  officer  In  whose  custody  he 
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was,  or  In  answer  to  questions  pnt  to  blm, 
or  tiiat  It  was  made  under  the  hope  or  prom- 
ise ot  a  benefit  of  a  collateral  nature."  Cox 
V.  Ppople,  80  N.  Y.  500,  515.  Confessions  In- 
duced by  the  use  of  decoy  letters,  by  the 
false  assertion  that  some  of  the  accomplices 
of  the  prisoner  were  in  custody,  or  made  to 
a  detective  disguised  as  a  confederate,  or  up- 
on the  promise  that  they  will  not  be  disclos- 
ed, have  been  received  In  evidence  with  the 
sanction  of  courts  of  high  authority.  Camp- 
bell V.  Commonwealth,  84  Pa.  187;  Common- 
wealth V.  Knapp,  9  Pick.  496,  20  Am.  Dec 
491;  Commonwealth  v.  Tuciterman,  10  Gray, 
173;  State  v.  McEean,  30  Iowa,  343,  14  Am. 
Rep.  530;  State  v.  Fortner,  43  Iowa,  494. 
Cautloua  and  hesitating  as  courts  have  al- 
ways been  In  regard  to  confessions  made  by 
a  person  when  imdei'  arrest  to  those  In  au- 
thority over  him,  they  have  not  gone  so  far 
as  to  ezcliide  them  simply  becanse  they  were 
procured  by  deception,  provided  they  were 
voluntarily  made.  People  v.  Wentz,  37  N.  Y. 
303.  They  are  careful,  however,  to  leave  the 
credibility  of  the  witness  who  practiced  the 
deception  and  the  circumstances  under  which 
the  confessions  were  made  to  the  considera- 
tion of  the  jury.  The  test  Is  whether  the 
prisoner  had  any  Inducement  to  tell  a  false- 
hood against  himself,  or  felt  compelled  to 
speak  for  any  reason  when  he  preferred  to 
remain  silent  Balbo  v.  People,  80  N.  Y.  484, 
499;  Murphy  v.  People,  63  N.  Y.  580;  Com- 
monwealtli  v.  Knapp,  supra;  Wharton,  Crim- 
inal Ev.  (9th  Ed.)  §  658.  In  all  cases  Inquiry 
should  be  made  whether  the  defendant  spoke 
through  fear  or  in  the  expectation  of  immu- 
nity, and  when  he  Is  under  arrest  It  should 
also  be  asked  whether  he  spoke  to  the  magis- 
trate, or  to  the  ofllcer  in  charge,  or  in  their 
presence,  because  he  felt  that  he  was  com- 
pelled to  for  any  reason.  The  competency 
of  a  confession  is  to  be  determined  by  the 
trial  court  upon  the  facts  in  evidence  at  the 
time  It  Is  offered.  It  Is  proper— and  such 
was  the  course  pursued  in  this  case— to  allow 
a  preliminary  examination  by  the  defend- 
ant's counsel  to  test  its  competency  before 
it  is  received.  After  it  is  received,  if  a  ques- 
tion of  fact  arises  as  to  Its  voluntary  qhar- 
.icter,  the  jury  should  be  instructed  to  wholly 
disregard  It,  unless  they  find  that  it  was  vol- 
untarily made,  without  threat  or  menace  by 
acts,  words,  or  situation,  and  without  compul- 
sion, real  or  apprehended,  and  without  the 
promise,  express  or  implied,  that  the  defend- 
ant should  not  be  prosecuted,  or  that  he 
should  be  punished  less  severely.  The  ques- 
tion of  fact  whether  any  of  the  confessions 
fell  within  the  prohibition  of  the  statute  or  of 
the  rules  of  evidence  was  submitted  to  the 
Jury,  and  they  were  Instructed  to  disregard 
them  if  they  were  made  under  the  Influence 
of  fear  produced  by  actual  or  covwrt  threats, 
or  through  promises,  acts  of  Intimidation,  or 
other  unlawful  means,  and  imless  they  were 
voluntary,  fairly  obtained,  and  not  procured 
by  Inquisitorial  compulsion  or  other  Improper 


methods.  The  defendant  cannot  Justly  com- 
plain of  the  course  thus  pursued  by  the  trial 
Judge,  which  was  authorized  by  a  recent  de- 
cision of  this  court.  People  v.  Cassldy,  133 
N.  Y.  612,  613,  30  N.  B.  1003. 

The  confessions,  made  separately  to  the 
three  prisoners,  were  competent,  and  the 
credibility  of  the  witnesses  was  for  the  Jury. 
There  is  no  evidence  that  any  of  these  wit- 
nesses was  under  the  Influence  of  threats, 
or  hope,  or  that  the  defendant's  statements 
to  them  were  not  wholly  voluntary.  While 
the  confessions  dUfer  In  some  substantial 
particulars,  they  agree  In  others  of  the  ut- 
most Importance.  The  situation  and  condi- 
tion of  the  body,  the  location-  of  the  stone 
wall,  hat,  axe,  and  potato  hill  with  the  pota- 
toes lying  on  top,  the  fact  that  the  cows  were 
out,  and  that  an  axe  was  needed  to  fix  the 
fence,  and  other  facts  proved  beyond  doubt, 
are  of  peculiar  significance  when  considered 
In  connection  with  the  confessions. 

The  charge  of  the  court  was  Impartial, 
clear,  and  comprehensive.  At  its  close  the 
counsel  for  the  defendant  stated  that  they 
had  no  exception  to  it,  and  notliing  bnt  com- 
mendation for  it  The  record  is  free  from 
reversible  error.  The  verdict  was  not  against 
the  weight  of  evidence  nor  against  law,  and 
Justice  does  not  require  a  new  trial. 

The  judgment  should  therefore  be  af- 
firmed. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  and  MARTIN,  JJ., 
concur. 

Judgment  of  conviction  affirmed. 


076  N.  Y.  861) 

PEOPLE  V.  ADAMS. 

(Court  of  Appeals  of  New  York.     Nov.  10, 

1903.) 

CRIMINAL      LAW— EVIDENCE— UNREASONABLE 

SEARCHES-CONSTITUTIONAL  LAW 

—POLICY  PL.AYINa 

1.  Const.  U.  S.  arts.  4,  5,  relating  to  security 
against  unreasonable  searches  and  seizures, 
does  not  apply  to  actions  in  courts  of  the  state 
of  New  York. 

2.  Id  the  trial  of  a  criminal  case,  the  court 
will  not  take  notice  of  the  manner  in  which 
witnesses  have  possessed  themselves  of  private 
papers,  or  other  articles  of  personal  property, 
material  and  properly  offered  in  evidence, 

3.  On  a  trial,  under  Pen.  Code,  {  344a,  of  an 
indictment  for  policy  playing,  evidence  as  to 
private  papers  and  property  belonging  to  de- 
fendant alleged  to  have  been  unlawfully  seized 
by  police  officers,  and  introduced  in  evidence  for 
the  purpose  of  establishing  the  handwriting  of 
defendant  on  certain  policy  slips,  does  not  com- 
pel him  to  become  a  witness  against  himself,  in 
violation  of  Const,  art.  1,  §  6. 

4.  Pen.  Code,  i  344a.  relating  to  policy  gam- 
bling, and  making  it  unlawful  to  have  in  posses- 
sion the  apparatus  used  in  such  gambling,  is 
not  unconstitutional,  as  an  unauthorized  inter- 
ference with  the  ownership  of  private  property. 

5.  Pen.  OoAe,  i  344b,  making  the  possession 
of  a  policy  gambling  apparatus  presumptive  ev- 

1  Z.  S«e  Criminal  Law,  vol.  U,  Cant.  Dt(.  1 177. 
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idence  of  possessioD  thereof  in  yiolation  of  sec- 
tion 344a,  malting  it  nnlawfnl  to  liave  snch  an 
apjparatas  in  possession,  simply  prescribes  a 
rule  of  evidence,  and  is  constitutional. 

6.  Fen.  Code,  {  687a,  fixing  a  maximum  and 
minimum  pnnisliment,  is  not  unconstitutional. 

7.  Wliere,  in  a  prosecution  for  policy  gambling, 
tlie  apparatus  used  for  that  purpose  is  introdu- 
ced in  eridence,  the  manner  of  obtaining  posses- 
sion of  it  is  immaterial,  and  refusal  to  allow 
evidence  of  the  nonexistence  of  a  search  war- 
rant at  the  time  of  its  remoral  from  the  place 
occupied  by  defendant  is  immaterial. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tlslon,  First  Department 

Albert  J.  Adams  was  convicted  of  the  crime 
of  knowingly  having  possession  of  a  writing, 
paper,  and  docament  representing  and  be- 
ing a  record  of  a  chance,  share,  and  inter- 
est in  numbers  sold  in  a  gambling  game  com- 
monly called  "policy,"  and  of  Itnowlngiy  hav- 
ing possession  of  papers  and  devices  such 
as  are  commonly  used  In  carrying  on  and 
playing  the  game  called  "policy,"  In  viola- 
tion of  section.  344b  of  the  Penal  Code,  and  I 
appeals  from  an  order  of  the  Appellate  Dl-  i 
vision  affirming  the  Judgment  (83  N.  T.  Supp.  j 
481).    Affirmed.  i 

The  sections  of  the  Penal  Code  under  which  j 
conviction  was  bad,  read  as  follows:  | 

"Sec.  344a.  A  person  who  keeps,  occupies 
or  uses,  or  premlts  to  be  kept,  occupied  or 
nsed,  a  place,  building,  room,  table,  establish- 
ment or  apparatus  for  policy  playing  or  for 
the  sale  of  wliat  are  commonly  called  'lot- 
tery policies,'  or  who  delivers  or  receives 
money  or  other  valuable  consideration  In 
playing  policy,  or  in  aiding  In  the  playing 
thereof,  or  for  what  Is  commonly  called  a 
'lottery  policy,'  or  for  any  writing,  paper 
or  document  In  the  nature  of  a  bet,  wager  oi 
insurance  upon  the  drawing  or  drawn  num- 
bers of  any  public  or  private  lottery;  or  who 
shall  have  in  his  possession,  knowingly,  any 
writing,  paper  or  document,  representing  or 
being  a  record  of  any  chance,  share  or  inter- 
est in  numbers  sold,  drawn  or  to  be  drawn, 
or  in  what  is  commonly  called  "policy,'  or  In 
the  nature  of  a  bet,  wager  or  Insurance,  upon  i 
the  drawing  or  drawn  numbers  of  any  public 
or  private  lottery;  or  any  paper,  print,  writ- 
ing, numbers,  device,  policy  slip,  or  article 
of  any  kind  such  as  is  commonly  used  In  car- 
rying on,  promoting  or  playing  the  game  com- 
monly called  'policy';  or  who  Is  the 'owner, 
agent,  superintendent,  janitor,  or  caretaker 
of  any  place,  building,  or  room  where  policy 
playing  or  the  sale  of  what  are  commonly 
called  'lottery  policies'  Is  carried  on  with 
ills  knowledge  or  after  notification  that  the 
premises  are  so  used,  permits  such  use  to  be 
continued,  or  who  aids,  assists,  or  abets  in 
any  manner,  in  any  of  the  offenses,  acts  or 
matters  herein  named,  is  a  common  gambler, 
and  punishable  by  imprisonment  for  not  more 
than  two  years,  and  In  the  discretion  of  the 
court,  by  a  fine  not  exceeding  one  thousand 
dollars,  or  both. 

"8  344b.  The  possession,  by  any  person 
other  than  a  public  officer,  of  any  writing, 


paper,  or  document  representing  or  being  a 
record  of  any  chance,  share  or  Interest  In 
numbers  sold,  drawn  or  to  be  drawn.  In 
what  Is  commonly  called  "iwlicy,'  or  In  the 
nature  of  a  bet,  wager  or  insurance  npon  tbe 
drawing  or  drawn  numbers  of  any  public  or 
private  lottery,  or  any  paper,  print,  writing, 
numbers  or  device,  policy  slip,  or  article  of 
any  kind,  such  as  Is  commonly  used  in  carry- 
ing on,  promoting  or  playing  the  game  com- 
monly called  'policy,'  Is  presumptive  evidence 
Of  possession  thereof  knowingly  and  in  viola- 
tion of  the  provisions  of  section  three  hun- 
dred and  forty-four-a." 

The  facts,  bo  far  as  material,  are  stated  In 
the  opinion. 

L.  Laflhi  Kellogg  and  Alfred  C.  Pett«, 
for  appellant.  ■William  Travers  Jerome,  Dtst 
Atty.  (Howard  8.  Oans,  of  coimsel),  for  the 
People. 

BARTLETT,  J.  (after  stating  the  facts). 
As  this  is  a  unanimous  decision  of  the  Ap- 
pellate Division  of  the  Supreme  dourt  that 
there  is  evidence  supporting  or  tending  to  sus- 
tain the  verdict  of  the  jury,  it  is  only  neces- 
sary to  consider  tbe  facts  sufficiently  to  de- 
termine tbe  questions  of  law  presented  by 
this  appeal. 

It  appears  that  the  defendant  occupied  an 
office  In  the  city  of  New  York,  wherein  were 
his  desk,  trunk,  tin  boxes,  and  other  arti- 
cles of  personal  property.  On  a  certain  oc- 
casion when  the  defendant  was  in  hla  office, 
the  officers  of  the  law  appeared  and  stated 
that  they  had  a  search  warrant  The  de- 
fendant replied,  in  substance,  l>efore  they 
proceeded  to  execute  tbe  same,  that  it  was 
not  his  office,  and  that  they  would  proceed 
at  their  peril.  The  officers  thereupon  placed 
the  defendant  under  arrest  and  searched  the 
premises.  A  large  amount  of  papers  was 
seized,  which  may  be  divided  into  two  class- 
es: (1)  Tbe  papers  referred  to  In  the  sec- 
tion of  the  Penal  Code  under  which  this  in- 
dictment was  found;  (2)  and  papers  relating 
to  the  private  affairs  of  defendant  The  evi- 
dence discloses  in  detail  tbe  manner  of  con- 
ducting the  gambling  game  known  as  "pol- 
icy," from  which  It  appears  that  certain  pa- 
pers are  sent  to  a  central  point  from  different 
offices  or  places  in  the  city  where  the  game 
Is  conducted,  known  as  "manifold  sheets." 
Among  the  papers  seized  in  defendant's  of- 
fice were  3,5(X)  of  these  manifold  sheets,  np- 
on some  of  which  were  Indorsements  and  en- 
tries In  his  handwriting.  At  the  trial  these 
manifold  sheets  were  Introduced  in  evidence 
as  papers  described  In  section  S44a  of  the 
Penal  Code.  The  private  papers  of  the  de- 
fendant were  Introduced  in  evidence  for  the 
double  purpose  of  furnishing  standards  of 
his  handwriting,  and  also  tending  to  prove 
that  the  office  in  which  the  papers  relating 
to  the  game  of  policy  were  found  was  occu- 
pied by  him.  There  were  also  other  books 
and  papers  put  in  evidence.  In  the  handwrit- 
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Ing  of  the  defendant,  relating  to  the  entries 
on  the  manifold  sheets,  that  need  not  be 
more  particularly  described. 

The  first  point  made  by  the  learned  conn- 
sel  for  the  appellant  is  that  by  reason  of  the 
seizure  of  defendant's  papers,  as  in  the  man- 
ner described,  the  defendant's  constitutional 
right  to  be  secure  in  bis  person,  papers,  and 
effects  against  unreasonable  searches  and 
seizures  was  violated,  and  he  Was  also  th»e- 
by  compelled  to  be  a  witness  against  himself. 
In  contravention  of  the  fourth,  fifth,  and 
fourteenth  articles  of  the  amendments  to  the 
Constitution  of  the  United  States,  and  article 
1,  i  C,  of  the  C!onstitution  of  the  state  of 
New  York,  and  section  11  of  the  Bill  of 
Rights  of  this  state. 

Articles  4  and  5  of  the  amendments  to  the 
Constitution  of  the  United  States  do  not  ap- 
ply to  actions  in  the  state  courts. 

This  first  point,  as  stated,  involves  two  dis- 
tinct propositions,  that  must  be  separated  In 
considering  them.  The  first  is  an  alleged 
violation  of  the  Bill  of  Rights,  which  pro- 
tects a  citizen  against  nnreasonable  search- 
es and  seizures,  and  the  other  Is  an  alleged 
violation  of  the  Cons'titution  by  compelling 
a  person  In  a  criminal  case  to  be  a  witness 
against  himself. 

There  were  two  classes  of  papers  seized  at 
the  time  the  search  warrant  was  executed. 
The  legality  of  the  seizure  of  the  papers  de- 
scribed In  the  section  of  the  Penal  Code  un- 
der which  the  indictment  was  found  cannot 
be  successfully  challenged.  It  therefore  re- 
mains to  consider  the  effect  of  seizing  the 
private  papers  of  the  defendant.  In  Green- 
leaf  on  Evidence  (volume  1,  i  245a)  the 
learned  author  says:  "It  may  be  mentioned 
in  this  place  that  though  papers  and  other 
subjects  of  evidence  may  have  been  Illegally 
taken  from  the  possession  of  the  party 
against  whom  they  were  offered,  or  other- 
vrise  unlawfully  obtained,  this  Is  no  valid 
objection  to  their  admissibility,  If  they  are 
pertinent  to  the  issue.  The  court  will  not 
take  notice  how  they  were  obtained— wheth- 
er lawfully  or  unlawfully— nor  will  it  frame 
Issues  to  determine  that  question."  In  Com- 
monwealth V.  TIbbetts,  157  Mass.  519,  32  N. 
E.  910,  it  was  held  aa  follows:  "Evidence 
which  Is  pertinent  to  the  issue  Is  admissible, 
although  It  may  have  been  procured  In  an  Ir- 
regular or  even  an  Illegal  manner.  A  tres- 
passer may  testify  to  pertinent  facts  ob- 
served by  him,  or  may  put  In  evidence  per- 
tinent articles  or  papers  found  by  him  while 
trespassing.  For  the  trespass  be  may  be 
held  responsible  civilly,  and  perhaps  crim- 
inally, but  his  testimony  is  not  thereby  ren- 
dered incompetent.  Commonwealth  v.  Dana, 
2  Mete.  329,  337;  Commonwealth  v.  Lottery 
Tickets,  5  Cush.  369,  374;  Commonwealth  v. 
Intoxicating  Liquors,  4  Allen,  593,  600:  Com- 
monwealth V.  Welsh,  110  Mass.  359;  Com- 
monwealth T.  Taylor,  132  Mass.  261;  Com- 
monwealth V.  Keenan,  148  Mass.  470  [20  N. 
E.  101]:   Commonwealth  v.  Ryan,  157  Mass. 


403  [32  N.  B.  349];  1  Greenleafs  Evidence. 
;§  254a,  229;  1  Taylor's  Evidence,  §  922;  1 
Bishop's  Crim.  Proc.  (3d  Ed.)  f  246."  In  this 
state  the  same  principle  has  been  recognized 
in  Rnloff  V.  People,  45  N.  7.  213,  and  a  kin- 
dred principle  in  People  v.  Van  Wormer, 
176  N.  Y.  188, 195,  67  N.  E.  299.  The  under- 
lying principle  obviously  Is  that  the  court, 
when  engaged  in  trying  a  criminal  cause, 
will  not  take  notice  of  the  manner  In  which 
witnesses  have  possessed  themselves  of  pa- 
pers or  other  articles  of  personal  property 
which  are  material  and  properly  offered  In 
evidence.  In  the  case  before  us,  if  there  has 
been  any  Illegal  invasion  of  the  rights  of  this 
defendant  by  reason  of  alleged  unlawful 
searches  and  seizures  of  private  papers,  bis 
remedy  Is  In  an  Independent  proceeding,  not 
necessary  to  be  considered  at  this  time.  We 
do  not  wish  to  be  understood  as  expressing 
an  opinion  in  regard  to  the  seizure  of  de- 
fendant's private  papers.  When  the  officers 
entered  the  defendant's  ofllce,  he  assured 
them  he  did  not  occupy  it,  and  that  they 
would  proceed  at  their  peril.  It  Is  beyond 
dispute  that  the  question  as  to  who  occupied 
the  office  was  most  material  in  connecting 
the  defendant  with  the  manifold  sheets  and 
other  papers  seized,  relating  to  the- game  of 
policy,  and  that  the  private  papers  were  im- 
portant in  this  connection.  The  same  may 
be  said  as  to  the  standards  of  defendant's 
handwriting. 

The  next  question  Is  whether  this  defend- 
ant was  compelled  to  be  a  witness  against 
himself,  in  violation  of  the  Constitution  of 
tills  state  (article  1,  §  6).  The  appellant's 
counsel  places  great  reliance  upon  the  case 
of  Boyd  V.  United  States,  116  U.  S.  616,  6 
Sup.  Ct  624,  29  L.  Ed.  746,  holding  that  an 
act  of  Congress  which  authorizes  a  court  of 
the  United  States,  In  revenue  cases,  on  mo- 
tion of  the  government  attorney,  to  require 
the  defendant  or  claimant  to  produce  in 
court  his  private  books,  invoices,  and  pa- 
pers, or  else  the  allegations  of  the  attorney 
be  taken  as  confessed,  was  unconstitutional, 
being  repugnant  to  the  fourth  and  fifth  ar- 
ticles of  the  amendments  to  the  Constitution 
of  the  United  States.  Article  4  deals  with 
searches  and  seizures,  and  article  6  contains 
language  Identical  with  our  state  Constitu- 
tion, already  quoted,  to  the  effect  that  no  per- 
son "shall  be  compelled  In  any  criminal  case 
to  be  a  witness  against  himself."  In  the  case 
at  bar  the  defendant  was  not  sworn  as  a 
witness,  nor  was  he  required  to  produce  any 
books  or  papers.  So  far  as  this  case  is  con- 
cerned, as  already  pointed  ont,  the  manner  in 
which  the  witnesses  for  the  people  became 
possessed  of  the  documentary  evidence  is  a 
matier  of  no  Importance.  We  are  of  the 
opinion,  therefore,  that  the  defendant  was 
not,  in  any  legal  sense,  called  upon  to  be  a 
witness  against  himself  in  this  criminal  pro- 
ceeding. 

The  next  point  argued  by  the  appellant's 
counsel  Is  that  sections  344a  and  344b  of  the 
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Penal  Code,  under  whlcb  the  indictment  was 
found  and  the  conviction  had,  are  nnconstl- 
tutlonal  and  void,  for  the  reason  that  .the 
defendant  has  been  deprived  ot  his  liberty 
and  property  without  due  process  of  law,  in 
violation  of  both  the  federal  and  state  Con- 
stltations.  We  have  here  presented  two  dis- 
tinct questions.  We  are  unable  to  agree  with 
the  contention  of  appellant's  counsel  that 
these  sections  are  to  be  read  together.  Sec- 
tion 344a  creates  the  crime  of  which  the  de- 
fendant stands  convicted.  It  Is  complete  in 
itself,  and  Is  in  no  way  dependent  upon  the 
provisions  of  section  344b.  The  latter  sec- 
tion establishes  a  rule  of  evidence  only. 

As  to  the  alleged  unconstltuttonality  of 
section  344a  of  the  Penal  Code:  By  article 
1,  S  9,  of  the  Constitution  of  tills  state,  it  Is 
provided  as  follows:  "Nor  shall  any  lottery 
or  the  sale  of  lottery  tickets,  poolselUng, 
bookmaklng,  or  any  other  kind  of  gambling, 
hereafter  be  authorized  by  law  within  this 
state."  Section  836  of  the  Penal  Code  pro- 
vides: "It  Is  unlawful  to  keep  or  nse  any 
table,  cards,  dice  or  any  other  article  or  ap- 
paratus whatever,  commonly  used  or  intend- 
ed to  be  used  in  playing  any  game  of  cards 
or  faro,  or  other  game  of  chance,  upon  which 
money  is  usually  wagered,  at  any  of  the  fol- 
lowing places,"  etc.  Section  344a  immedi- 
ately follows  a  section  of  the  Penal  Code 
dealing  with  keeping  betting  and  gambling 
establishments,  and  Is  an  ampIlQcation  of  the 
law  looking  to  the  suppression  of  gambling; 
it  being  aimed  at  the  game  of  policy,  so  call- 
ed, which  offered  an  opportunity  to  the  poor- 
er classes  of  making  trifling  bets,  and  who 
could  ill  afford  to  lose  their  small  earnings. 
The  papers  referred  to  in  section  844a  are 
to  be  regarded  the  same  as  the  tools  of  a 
burglar  or  the  general  gambling  apparatus 
which  are  dealt  with  In  the  Penal  Code. 
The  Legislature,  In  addition  to  Its  ample 
general  powers  in  dealing  with  the  crime  of 
gambling,  has  the  sanction  of  the  Constitu- 
tion of  the  state.  The  I^eglslatnre,  in  order 
to  protect  game,  has  made  it  an  offense  for 
a  person  to  have  In  his  possession  game  birds 
of  the  kind  specified  after  a  certain  date. 
Phelps  V.  Racey,  60  N.  T.  10,  14, 19  Am.  Rep. 
140.  This  court  said  in  the  case  last  cited: 
"The  Legislature  may  pass  many  laws,  the 
effect  of  which  may  be  to  Impair  or  even  de- 
stroy the  right  of  property.  Private  inter- 
ests must  jrleld  to  the  public  advantage.  All 
legislative  powers  not  restrained  by  express 
or  implied  provisions  of  the  Constitution  may 
be  exercised.  •  •  •  The  measures  best 
adapted  to  this  end  are  for  the  Legislature  to 
determine,  and  courts  cannot  review  its  dis- 
cretion. If  the  regulations  operate  in  any 
respect  unjustly  or  oppressively,  the  proper 
remedy  must  be  applied  by  that  body."  See, 
also.  People  v.  Buffalo  Fish  Co.,  164  N.  Y. 
93,  68  N.  B.  84,  62  L.  R,  A.  808,  79  Am.  St. 
Rep.  622.  We  have  In  the  game  laws  a  more 
extreme  exercise  of  the  legislative  power  to 
interfere  with  the  ownership  of  property 
for  the  public  good  than  Is  disclosed  in  the 


section  under  consideration.    We  are  of  the 
opinion  that  this  section  is  constitutional. 

Section  344b  provides  tliat  the  itossession 
by  any  person,  other  than  a  public  officer,  of 
certain  papers  used  in  carrying  on,  promot- 
ing, or  playing  the  game  commonly  called 
"policy,"  is  presumptive  evidence  of  posses- 
sion thereof  knowingly  and  in  violation  of 
the  provisions  of  section  344a.  The  learned 
trial  Judge,  in  charging  the  Jury,  called  their 
attention  to  this  statute,  and  explained  its 
application  and  limitations.  To  this  charge 
no  exception  was  taken,  and  the  question  of 
the  constitutionality  of  this  section,  there- 
fore, is  not  presented.  In  People  v.  Spiegel, ' 
143  N.  Y.  107,  113,  38  N.  E.  284.  it  was  held 
that  a  party  may  waive  the  benefit  of  even 
a  constitutional  provision.  As  this  is  a  ques- 
tion of  public  importance,  we  will  disregard 
the  alleged  waiver  and  consider  the  merits. 
As  already  stated,  this  section  creates  no  of- 
fense, but  prescribes  a  rule  of  evidence, 
subject  to  certain  limitations.  In  People  v. 
cannon,  139  N.  Y.  32,  42,  43,  34  N.  H.  759, 
762,  86  Am.  St  Rep.  668,  this  court  said: 
"It  is  said  the  Legislature  can  create  and 
define  a  crime,  but  it  cannot  declare  what 
shall  be  prima  facie  evidence  of  Its  commis- 
sion. Whether  the  crime  as  defined  by  the 
Legislature  has  been  committed  by  the  ac- 
cused \a  a  question  for  the  court  and  Jury, 
and  it  Is  claimed  that  no  direction  to  the  court 
or  Jury  as  to  what  shall  be  considered  prima 
facie  proof  can  be  given  by  the  Legislature. 
*  *  *  The  Legislature  of  this  state  pos- 
sesses the  whole  legislative  power  of  the  peo- 
ple, except  so  far  as  such  power  may  be  lim- 
ited by  our  Constitution.  Bank  of  Chenango 
V.  Brown,  26  N.  Y.  467.  The  power  to  en- 
act such  a.  provision  as  that  under  discus- 
sion is  founded  upon  the  Jurisdiction  of  the 
Legislature  over  rules  of  evidence  both  In 
civil  and  criminal  cases.  This  court  has 
lately  had  the  question  before  it.  Board  of 
Com'rs  of  Excise  v.  Merchant,  103  N.  Y.  143 
[8  N.  B.  484,  57  Am.  Rep.  705].  •  •  •  It 
cannot  be  disputed  that  the  courts  of  this 
and  other  states  are  committed  to  the  gen- 
eral principle  that  even  in  criminal  prosecu- 
tions the  Iieglslature  may,  with  some  limita- 
tions, enact  that  when  certain  facts  have 
■been  proved  they  shall  be  prima  facte  evi- 
dence of  the  existence  of  the  main  fact  in 
question."  This  principle  has  been  approved 
in  a  number  of  states.  The  Legislature,  in 
the  section  under  consideration,  has  gone  a 
step  further,  and  provided  that  the  posses- 
sion by  any  person,  other  than  a  public  offi- 
cer, of  the  various  papers  and  writings  used 
in  carrying  on,  promoting,  or  playing  the 
game  commonly  called  "policy,"  is  presump- 
tive evidence  of  possession  thereof  knowing- 
ly and  In  violation  of  the  provisions  of  sec- 
tion 344a.  In  other  words,  the  Legislature 
has  cast  the  burden  of  proof  upon  the  person 
who  has  in  his  possession  these  Incriminating 
papers.  The  fullest  opportunity  Is  afforded 
him  to  rebut  this  statutory  presumption. 
The  exercise  of  this  power  is  clearly  within 
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constitutional  limitations,  and  calculated  to 
aid  the  people  in  prosecuting  persons  en- 
gaged in  this  form  of  gambling. 

Tbe  appellant,  in  discussing  this  section, 
raises  tlie  additional  p<dnt  that  it  la  class 
legislation,  for  the  reason  that  it  excepts 
from  its  provisions  public  officers.  It  is  ar- 
gued that  a  notary  public  is  a  public  officer, 
and  that  he  might  lie  knowingly  in  irasses- 
slon  of  these  papers  used  in  the  game  of 
policy  with  Impunity.  It  is  true,  if  we  give 
a  literal  construction  to  the  language  of  this 
section,  that  the  statement  is  warranted;  but 
the  rule  is  that  all  statutes  must  be  reason- 
ably construed,  and  In  this  case  it  is  obvious 
that  tbe  Legislature  intended  to  except  those 
public  officers  who  in  the  discharge  of  their 
official  duties  were  necessarily  at  times  tbe 
custodians  of  these  papers.  The  section  un- 
der consideration  is  clearly  constitutional. 

The  appellant  makes  the  further  point  that 
the  statute  under  which  the  defendant  was 
sentenced  'to  Imprisonment  for  a  term,  the 
minimum  of  which  siiall  be  not  less  than  one 
year,  and  tbe  maximum  shall  be  not  more 
than  one  year  and  nine  months,  is  unconsti- 
tutional. Section  687a  of  the  Penal  Code 
was  enacted  in  1001  (Laws  1891,  p.  1115), 
presumably  In  the  Interest  of  defendants  who 
had  never  before  been  convicted  of  a  felony. 
The  fixing  of  a  maximum  and  minimum  sen- 
tence is  to  be  considered  in  connection  witb 
the  law  relating  to  prisons.  Sections  74-83, 
2  Birdseye's  Rev.  St  [3d  Ed.]  pp.  2787-2739. 
In  brief,  it  is  provided  (section  77)  that  tbe 
superintendent  of  State  Prisons  shall  cause 
to  be  kept  a  record  of  each  prisoner  therein 
confined  upon  an  indeterminate  sentence; 
and,  if  it  shall  apt)ear  (section  78)  to  the 
board  of  commissioners  of  paroled  prisoners 
that  there  is  a  reasonable  probability  that 
such  prisoner  will  live  and  remain  at  liberty 
without  violating  tbe  law,  the  board  Is  per- 
mitted to  release  him  on  parole  after  service 
of  tbe  minimum  sentence,  but  until  tbe  ex- 
piration of  .the  maximum  term  be  is  not  ab- 
solutely discharged,  and  is  liable  to  rearrest 
if  he  violates  bis  parole.  This  Is  a  merciful 
exercise  of  legislative  power,  which  has  been 
repeatedly  approved  by  the  Supreme  Ck)urt 
This  form  of  legislation  has  been  sustained' 
by  the  courts  of  many  other  states.  The 
provisions  to  which  attention  has  already 
been  called,  relating  to  the  release  of  paroled 
prisoners,  remove  some  of  the  objections 
urged  by  tbe  appellant  Tbe  legislation  com- 
plained of  is  constitutional,  and  in  the  in- 
terest of  the  defendant,  who  stands  before 
the  court  charged  with  a  first  offense. 

Tbe  appellant  in  his  final  point,  argues 
that  the  court  erred  to  the  prejudice  of  the 
defendant  in  refusing  to  allow  evidence  as  to 
tbe  nonexistence  of  a  search  warrant  at  the 
time  tbe  papers  were  removed  from  the  office 
of  defendant  We  have  already  pointed  out 
that  the  court  will  uot  take  notice  of  the  al- 
legation that  the  possession  of  tbe  papers 
offered  in  evidence  on  a  criminal  trial  has 


been  unlawfully  acquired.  It  follows  that 
the  questions  asked  of  tbe  witness  Cuff  were 
Immaterial.  Tbe  fact  that  an  officer  en- 
gaged in  the  search  of  defendant's  office  for 
papers  testified  that  there  was  a  search  war- 
rant does  not  vary  the  situation. 

The  judgment  of  conviction  and  the  order 
appealed  from  should  be  a^nned. 

PARKER,   C.  J.,   and  GRAY,   O'BRIEN. 
HAIGHT,  MARTIN,  and  VANN,  JJ.,  concur. 

Judgment  of  conviction  and  order  affirmed. 


aw  N.  T.  871) 
MARTIN  V.  CITY  OF  NEW  YORK. 
(Court  of  Appeals  of  New  York.     Nov.  10, 
1903.) 

UUNICIPAI.  CORPORATIONS— DB  FACTO  CLKRK 

— PATMENT   OF    SALARY— RIGHT 

OF  DE  JURS  CLERK. 

1.  The  city  of  New  York  is  not  liable  to  a 
clerk  in  the  office  of  the  board  of  aldennen, 
who  bad  been  removed,  and  was  reinstated  by 
mandamus,  after  appointment  of  another  In  his 
place,  because  he  had  been  removed  withoat  an 
opportunity  to  present  an  explanation  in  writ- 
ing, for  his  salary  from  the  date  of  his  removal 
to  the  date  of  hia  reinstatement  where  during 
such  interval  the  salary  had  been  regularly  paid 
to  the  person  who  had  been  appointed  In  his 
place. 

Appeal  from  Supreme  Court  Appellate 
Division,  First  Department 

Action  by  Frank  J.  Martin  against  tbe  city 
of  New  York.  From  a  judgment  of  tbe  Ap- 
pellate Division  (81  N.  Y.  Supp.  412)  affirm- 
ing a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

A.  S.  Gilbert  for  appellant  George  L. 
Rives,  Corp.  Counsel  (Theodore  Cktnnoly  and 
Terence  Farley,  of  counsel),  for  respondent 

VANN,  J.  For  several  years  prior  to  the 
1st  of  October,  1000,  the  plaintiff  was  a 
clerk  in  the  office  of  the  clerk  of  the  board 
of  aldermen  of  the  city  of  New  York,  but  on 
that  day  be  was  removed,  and  A.  Josepb 
Porges  was  forthwith  appointed  in  his  place. 
Mr.  Porges  occupied  tbe  position,  performed 
the  duties,  and  was  paid  tbe  salary  from  the 
1st  of  October,  1900,  until  the  24th  of  Janu- 
ary, 1901,  when  the  plaintiff  was  reinstated 
by  mandamus,  because  he  bad  been  removed 
without  "an  opportunity  to  present  an  ex- 
planation In  writing."  People  ex  rel.  Mar- 
tin V.  Scully,  5G  App.  Dlv.  302,  67  N.  Y. 
Supp.  839.  The  object  of  this  action  was  to 
recover  the  salary  attached  to  the  position 
during  the  period  while  it  was  paid  to  tbe 
wrongful  incumbent  The  foregoing  facts 
having  been  admitted  at  the  trial,  the  court 
directed  a  verdict  in  favor  of  the  defendant, 
and  after  affirmance  of  the  judgment  by  the 
Appellate  Division  tbe  plaintiff  came  here. 

It  is  well  settled  in  this  state  that  "pay- 
ment to  a  de  facto  public  officer  of  tbe  sala- 
ry of  the  office,  made  while  he  Is  in  posses- 

*>  1.  See  Municipal  Corporation*,  vol.  36,  C«nt.  Die, 
i  361. 
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8lon,  Is  a  good  defense  to  an  action  brought 
by  the  de  jure  officer  to  recover  the  same  sal- 
ary after  he  has  acquired  or  regained  posses- 
sion," and  that  the  remedy  of  the  latter  is 
by  action  against  the  former.  Dolan  v.  May- 
or, etc.,  of  N.  Y.,  68  N.  X.  274,  280,  281,  23 
Am.  Rep.  168;  McVeany  v.  Mayor,  etc.,  of 
N.  Y.,  80  N.  Y.  185,  36  Am.  Rep.  600;  Ter- 
hune  V.  Mayor,  etc.,  of  N.  Y.,  88  N.  Y.  247; 
Demarest  v.  Mayor,  etc.,  of  N.  Y.,  147  N.  Y. 
208,  41  N.  E.  405<  These  decisions  rest  upon 
the  principle  that  the  public  cannot  be  com- 
pelled to  pay  twice  for  the  same  services, 
and  that  the  officer  ctiarged  with  the  duty  of 
paying  salaries  Is  not  required  to  go  behind 
the  commission  or  the  certificate  of  election, 
and,  at  bis  peril,  decide  difficult  questions 
of  fact  or  law,  but  may  make  payment  to  the 
person  who  occupies  the  office  and  performs 
its  duties.  It  is,  however,  insisted  that  tbe 
rule  does  not  apply  to  tills  case,  because  the 
plaintiff  was  not  a  public  officer,  but  an  em- 
ploy6  holding  a  contractual  relation  to  the 
city,  and  the  following  cases  are  relied  upon 
to  support  the  position:  Steinson  v.  Board 
of  Education  of  N.  Y.,  165  N.  Y.  431,  59  N. 
E.  300;  Graham  v.  City  of  New  York,  167 
N.  Y.  85,  60  N.  B.  331.  There  is  an  important 
distinction  between  the  cases  cited  and  the 
one  in  hand,  l)ecause  in  neither  of  the  former 
was  the  position  filled,  and  no  one  was  paid 
for  services  rendered  by  a  de  facto  occupant. 
The  rale  governing  payments  to  a  de  facto 
officer  Is  founded  In  public  policy,  and  applies 
with  tbe  same  force  to  payments  made  to  a 
de  facto  occupant  of  a  position  of  public  em- 
ployment, although  not  an  officer.  In  de- 
ciding those  cases,  as  is  obvious  from  tbe 
opinions,  we  old  not  intend  to  disturb  the 
rule  laid  down  in  Hlgglns  v.  Mayor,  etc.,  of 
N.  Y.,  131  N.  Y.  128,  30  N.  B.  44.  In  that 
case  an  honorably  discharged  soldier,  appoint- 
ed by  the  mayor  of  the  city  of  New  York  to 
a  position  as  laborer  at  the  fixed  compensa- 
tion of  $2  a  day,  was  wrongfully  discharged, 
another  person  was  appointed  in  his  place, 
and  was  paid  by  the  city  until  the  veteran 
was  reinstated  by  legal  proceedings.  We 
held  that  be  could  not  maintain  an  action  to 
recover  the  stipulated  wages  for  the  period 
while  the  position  was  filled  by  the  intruder, 
and  that  the  city  was  not  bound  to  make  any 
compensation  to  tiim  for  tbe  time  he  was  not 
in  actual  service.  Terhune  v.  Mayor,  etc.,  of 
N.  Y..  supra,  was  followed,  and  the  princi- 
ple applicable  to  a  de  facto  officer  was  ap- 
plied to  the  de  facto  incumbent  of  the  posi- 
tion then  imder  consideration,  ttecause  the 
reason  for  the  rule  which  controlled  the  de- 
cision in  the  one  case  applied  with  equal 
force  to  the  other. 

We  distinguish  the  case  now  before  us 
from  those  relied  upon  by  the  appellant,  and, 
following  the  Hlggins  Case,  hold  that  the  de- 
fendant is  not  liable  to  the  plaintiff  for  the 
salary  of  the  position  in  question  during  the 
period  between  the  date  of  his  removal  and 
the  date  of  his  rebistatement,  because  during 
68  N.E,-41 


that  interval  tbe  salary  of  the  position  was 
paid  to  another,  who,  by  an  appointment  reg- 
ular upon  its  face,  heid  the  position,  perform- 
ed the  duties  thereof,  and  was  paid  the  com- 
pensation attached  thereto. 

The  judgment  should  be  affirmed,  with 
costs. 

FABKER,  O.  J.,  and  QBAY,  HAIGHT, 
MARTIN,  OULLBN,  and  WERNER,  JJ., 
concur. 

Judgment  affirmed. 


an  N.  T.  n*) 

COLE  et  aL  r.  ANDREWS. 

(Court  of  Appeals  of  New  York.    Nov.  10, 

1903.) 

BXBCUTORS   AND   ADMINISTRATORS— AD- 
VANCEMBNTS— INTBREST. 

1.  Where  a  writing  executed  by  a  son  ac- 
knowledged that  his  father  furnished  him  with 
a  certain  sum  of  money,  which  was  a  debt  due 
the  father,  and  which  might  be  collected  after 
the  father's  death  by  his  legal  representatives, 
either  by  treating  it  as  a  loan,  or  as  an  advance- 
ment to  be  deducted  from  the  son's  share,  where 
tiie  executor  did  elect  to  treat  it  as  a  loan,  ir- 
terest  should  be  allowed  from  tbe  time  of  sucu 
eiection,  and  not  from  the  time  the  money  was 
advanced. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Thomas  H.  Cole  and  others,  ex- 
ecutors of  Clurlstopher  Swezey,  deceased, 
against  Minnie  E.  Andrews,  administratrix 
of  Frank  E.  Swezey.  From  a  Judgment  of 
the  Appellate  Division  (82  N.  Y.  Supp.  152) 
aifirming,  as  modified,  a  judgment  for  plain- 
tiffs, defendant  appeals.    Affirmed. 

John  A.  Thompson  and  W.  W.  Thompson, 
for  appellant.  Edgar  J.  Phillips  and  Franlr 
M.  Avery,  for  respondents. 

PARKER,  C.  3.  This  action  was  brought 
by  the  executors  of  Christopher  Swezey 
against  the  administratrix  with  tbe  will  an- 
nexed of  bis  son,  Frank  E.  Swezey,  to  re- 
cover moneys  furnished  to  the  latter  by  his 
father.  Plaintiffs'  claim  rests  on  the  follow- 
ing instrument:  "I,  Frank  Bi  Swezey,  a 
son  of  Cliristopher  Swezey,  hereby  acknowl- 
edge that  at  this  date  I  am  indebted  to  him 
in  the  sum  of  $2,061  advanced  to  me  by  blm 
between  March  1,  1803,  and  Npvember  14, 
1898.  I  hereby  agree  that  the  same  shall  be 
charged  against  any  portion  of  the  estate 
of  Christopher  Swezey  that  may  fall  to  mc 
under  any  will  that  he  may  leave,  and  that 
tbe  same  may  be  and  shall  be  charged  as  an 
advancement  against  such  portion.  I  fur- 
ther agree  that  tbe  same  may  be  held  as  a 
debt  due  by  me  to  the  estate  of  said  Christo- 
pher Swezey  if  tbe  executors  or  adminis- 
trators of  said  estate  desire  to  treat  tbe  same 
as  a  debt,  and  the  same  may  be  offset 
against  the  share  or  portion  so  coming  to  me 
or  otherwise  In  form  so  as  to  accompiieih  the 
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charging  of  the  same  against  either  the  real 
or  personal  property  which  I  may  Inherit 
from  said  Christopher  Swezey.".  TOils  Instru- 
ment contains  four  clauses:  (1)  "I,  Frank  E. 
Swezey,  a  son  of  Cfhrlstopher  Swezey,  here- 
by acknowledge  that  at  this  date  I  am  in- 
debted to  him  in  the  sum  of  $2,961  advanced 
to  me  by  him  between  March  1,  1893,  and 
November  14,  1893."  TOils  clause  acknowl- 
edges the  liability.  (2)  "I  hereby  agree  that 
the  same  shall  be  charged  against  any  por- 
tion of  the  estate  of  said  Christopher  Swezey 
that  may  fall  to  me  under  any  will  that  he 
may  leave,  and  that  the  same  may  be  and 
shall  be  charged  as  an  advancement  against 
such  portion."  This  authorizes  the  deduc- 
tion of  the  sum,  as  an  advancement  from 
any  part  of  the  father's  estate  falling  to  the 
son  under  any  will  of  the  father.  (3)  "I 
further  agree  that  the  same  may  be  held  as 
a  debt  due  by  me  to  the  estate  of  said  Chris- 
topher Sweaey  if  the  executors  or  adminis- 
trators of  said  estate  desire  to  treat  the  same 
as  a  debt"  This  clause  authorizes  the  ex- 
ecutors or  administrators  of  the  estate  of 
the  father,  if  they  so  elect,  to  treat  such 
(mm  88  a  debt  due  the  estate— a  chose  in  ac- 
tion. (4)  "And  the  same  may  be  offset 
Against  the  share  or  portion  bo  coming  to  me 
or  otherwise  in  form  so  as  to  accomplish  the 
charging  of  the  same  against  either  the  real 
or  personal  property  which  I  may  inherit 
from  said  Christopher  Swezey."  This  clause 
autliorizes  the  charging  of  the  said  sum,  as 
an  advancement,  against  the  son's  share  in 
the  father's  estate  should  the  latter  die  In- 
testate. The  instrument  is  an  acknowledg- 
ment that  the  father  has  furnished  a  speci- 
fied sum  of  money  to  the  son;  that  It  is  not 
a  gift,  but  a  debt  due  the  father,  and  that 
it  may  be  collected  after  the  decease  of  the 
father  by  his  legal  representatives;  and,  fur- 
ther, that  the  sum  may  be  collected,  at  the 
election  of  those  legal  representatives,  (1) 
by  treating  the  sum  furnished  to  the  son  as 
a  loan,  and  enforcing  it;  or  (2)  by  treating 
it  as  an  advancement,  and  deducting  it  from 
the  son's  share  in  the  estate.  We  think  the 
Appellate  Division  was  right  In  modifying 
the  judgment  by  deducting  the  interest  for 
the  time  prior  to  the  day  when  the  executors 
elected  which  remedy  they  would  parsue. 

The  Judgment  should   be  affirmed,   with 
costs. 

GRAY,    O'BRIEN,     HAIGHT,    MARTIN, 
CULLEN,  and  WERNER,  JJ.,  concur. 

Judgment  affirmed. 


(69  Oblo  St.  76) 

HULL  ▼,  ALEXANDER,  County  Treasurer. 

(Supreme  Court  of  Ohio.    Oct.  13.  1903.) 

COLLECTION  OF  DELINQUENT  TAXES— ACTION 
BY  COUNTY  TREASURER. 

1.  The  action  by  the  county  treasurer  for  the 
oollpction  of  delinquent  personal  taxes  author- 
ized by  section  2859,  Rev.  St.  1892,  most  be  for 


taxes  standing  charged  on  the  duplicate  of  the 
current  year,  or  the  delinquent  duplicate. 
(Syllabus  by  the  Court.) 

EiTor  to  Circuit  Court,  Crawford  County, 
Action    by    W.    L,    Alexander,    Crawford 

county    treasiurer,    against   J.    C.    F.    Hull. 

Judgment  for  plaintiff  was  affirmed  by  the 

circuit  court,   and   defendant  brings   error. 

Reversed. 

On  the  leth  day  of  January,  1901,  W.  L. 
Alexander,  then  treasurer  of  Crawford  coun- 
ty, began  his  action  against  J.  0.  F.  Hnll  for 
the  recovery  of  $1,048.20,  taxes  and  penalty 
claimed  to  be  due  to  said  county  from  said 
Hull  for  delinquent  taxes  on  shares  ownM 
by  said  Hull  in  the  Second  National  Bank  of 
Bucyrus,  Ohio,  which  shares  had  been  re- 
turned by  the  cashier  to  the  county  auditor 
for  taxation,  and  the  valuation  and  taxes  by 
him  placed  on  the  duplicate  for.  the  years 

1892,  1893,  1894,  and  1895.  Taxes  claimed 
for  the  year  1892,  $198.14,  penalty  $19.81; 
for  the  year  1893,  taxes  $166.05,  penalty  $16.- 
61;  for  the  year  1894,  taxes  $275.07,  penalty 
$27.51;  and  for  the  year  1895,  taxes  $313.65, 
penalty  $31.36:  total  taxes  claimed,  $952.91, 
penalties  $95.29;  making  in  all  $1,048.20. 
Mr.  Hull  refused  to  pay  the  full  amount  of 
these  taxes,  claiming  that  he  was  entitled  to 
deduct  his  debts  from  the  value  of  his  na- 
tional bank  shares;  and  so  the  matter  stood 
until  in  August,  1895,  the  board  of  county 
commissioners,  by  resolution  adopted  and  re- 
cdrded,  empowered  the  then  county  treas- 
urer, John  Blyth,  to  compromise  and  settle 
all  doubtful  claims  for  taxes  due  and  unpaid 
September  15,  1895,  in  such  y^ay  as  to  him 
should  appear  best,  and  from  time  to  time  re- 
port to  the  board  his  doings  for  its  approval. 
Under  this  resolution  the  then  treasurer  and 
Mr.  Hull  effected  a  compromise  and  settle- 
ment of  the  taxes  on  said  bank  shares;  Mr. 
Hull  making  an  affidavit  as  to  the  amount  of 
his  indebtedness,  and  the  treasurer  deducting 
that  amount  froih  the  valuation  of  the  bank 
shares,  and  ascertaining  the  amount  of  tax 
on  the  balance  left  for  the  years  1892.  $39; 

1893,  $32.40;  and  1894,  $124.55;  total,  $196.- 
95— which  sum  Mr.  Hull  paid  to  Mr.  Blyth. 
the  then  treasurer,  on  the  11th  day  of  Jan- 
uary, 1896,  and  took  a  receipt  therefor  from 
the  treasurer,  and  which  receipt  is  as  fol- 
lows: 

"Treasurer's  Office,  Crawford  Co.,  Ohio, 
Bucyrus.  Received  of  J.  0.  F.  Hull  the 
whole  Installment  of  taxes  charged  for  the 
years  1892,  1893  and  1894,  on  the  following 
property  in  Bucyrus  township,  to  wit:  [Here 
follow  the  years,  valuation,  rate,  and  taxes 
on  said  shares.] 

"The  above  sum  Is  received  in  settlement 
of  delinquent  taxes  on  national  bank  share^ 
owned  and  retained  by  J.  O.  F.  Hull,  and  is 
for  the  sum  found  due  to  the  county  treas- 
urer after  deducting  from  the  par  value  of 
said  bank  shares  the  bona  fide  debts  of  the 
owner,  having  filed  liis  affidavit  of  said  In-' 
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debtedness,  and  having  made  bis  claim  tor 
deductions  under  the  national  banking  laws 
of  the  United  States.  John  Blyth, 

"County  Treasurer." 

This  settlement  was  made  while  the  treas- 
nrer  had  the  duplicate  of  1896  In  his  hands 
for  collection,  and  the  delinquent  taxes  of 
1892,  1893,  and  1894  had  been  carried  for- 
ward upon  that  duplicate.  As  the  taxes  of 
1895  were  also  on  the  same  duplicate,  but 
not  yet  delinquent.  It  Is  not  clear  why  they 
were  not  settled  and  paid  at  the  same  time. 
But  the  record  shows  that  they  were  allowed 
to  remain  unpaid  imtll  December  30,  1896, 
when  they  were  settledi  and  paid,  as  shown 
by  the  following  receipt: 
"No.  2025,  Treasurer's  (rfBce,  Crawford  Co., 

Ohio,  Bucyrus. 
"I  Received  of  J.  C.  F.  Hull  the  whole 

installment  of  taxes  charged  for  the  year 
1895,  on  the  following  property  In  Bucyrus 
township,  to  wit: 

"The  above  is  In  full  settlement  of  taxes 
charged  against  3.  0.  F.  Hull  on  national 
bank  stock,  said  Hull  having  filed  affidavit 
of  his  indebtedness  and  asked  the  same  to 
be  deducted  from  the  par  value  of  said  bank 
shares  under  the  national  banking  laws,  and 
said  amount  being  the  true  amount  found 
due  the  county  after  said  deductions  were 
made. 
"Delinquent 

"1895.  Value,  f4.500;  amount  of  tax, 
1124.20.  John  Blyth, 

"County  Treasurer  dollector." 

After  the  settlement  and  payments  as 
above  shown,  no  part  of  the  taxes  sued  for 
was  carried  forward  or  placed  upon  the  dup- 
licate delivered  by  the  county  auditor  to  the 
county  treasurer  for  any  of  the  years  subse- 
quent to  said  payments,  and  said  taxes  so 
sued  for  did  not  appear  on  the  duplicate  for 
the  year  1900;  being  the  duplicate  In  the 
bands  of  the  county  treasurer  at  the  time  he 
commenced  his  action,  on  January  16,  1901. 

Mr.  Hull,  in  his  answer,  pleaded  these  set- 
tlements and  payments  as  conclusive,  and 
also  claimed  that  the  treasurer  had  no  pow- 
er to  sue  for  or  collect  taxes  not  on  his  dupli- 
cate for  the  current  year,  and  that  at  least 
he  should  hare  credit  for  the  amounts  paid 
to  the  treasurer.  The  treasurer  claimed  that 
the  said  settlements  were  void  for  want  of 
power  In  the  parties  to  make  the  same;  that 
he  could  sue  for  any  taxes  at  any  time  law- 
fully assessed  and  standing  unpaid  upon  any 
duplicate,  whether  for  the  ciuTent  year  or 
any  past  years;  and  conceded  that  Mr.  Hull 
should  have  credit  for  the  amounts  paid. 

The  above  are  the  conceded  and  control- 
ling facts. 

The  case  was  tried  to  a  jury,  and  many 
questions  raised  upon  the  Introduction  of  tes- 
timony, especially  as  to  the  old  duplicates, 
but  which  need  not  be  specially  noticed  in 
this  opinion,  as  we  dispose  of  the  case  upon 
the  question  of  the  power  of  the  treasurer  to 
maintain  the  action. 


At  the  close  of  plaintiff's  testimony  the  de- 
fendant made  a  motion  to  the  court,  in  effect, 
to  arrest  the  testimony  from  the  jury,  and  to 
direct  a  verdict  in  his  favor,  for  the  reason 
that  the  action  is  not  authorized  by  statute 
upon  the  duplicates  of  the  dates  mentioned  in 
the  plaintiff's  petition,  and  for  the  farther 
reason  that  the  evidence  offered  by  the  plain- 
tiff was  not  sufficient  to  entitle  the  plaintiff 
to  a  verdict  in  his  favor.  The  court  over- 
ruled the  motion,  and  the  jury  brought  In  a 
verdict  in  favor  of  the  plaintiff  for  $728.05. 
A  motion  for  a  new  trial  was  overruled,  and 
judgment  entered  on  the  verdict  Proper 
exceptions  were  taken  throughout  the  trial. 
The  circuit  court  affirmed  the  judgment 
QTiereupon  the  cause  was  brought  here  for 
the  purpose  of  reversing  the  judgments  of  the 
courts  below. 

Harris  &  Sears,  for  plaintiff  In  error.  Fin- 
ley  &  Gallliiger,  for  defendant  in  error, 

BURKET,  0,  J.  (after  stating  the  facts). 
It  is  clear  that  Mr.  Hull  bad  no  right  to  de- 
duct bis  debts  from  the  valuation  for  taxa- 
tion of  his  national  bank  shares  during  the 
years  1892  to  1895,  both  inclusive,  and  that 
the  state  of  Ohio  during  said  years  did  not 
recogniize  such  right  and  did  not  accept  the 
case  of  Whltbeck  v.  Mercantile  National 
Bank,  127  U.  S.  193,  8  Sup.  Ot  1121,  32  L. 
Ed.  118,  as  deciding  that  such  right  existed; 
but  on  the  contrary,  held  that  such  right  did 
not  exist;  and  in  such  holding  the  state  has 
been  upheld  by  the  Supreme  Court  of  the 
UnUed  States.  Niies  v.  Shaw,  50  Ohio  St 
370,  34  N.  E.  162;  Chapman  v.  Bank,  56 
Ohio  St  310,  47  N.  B.  54;  Bank  v.  Chapman, 
173  U.  S.  205,  19  Sup.  Ct  407,  43  L.  Ed.  669; 
and  Bank  v.  Ayers,  160  U.  S.  660,  16  Sup.  Ct 
412,  40  L.  Ed.  573. 

The  question  as  to  whether  debts  are  re- 
quired by  the  federal  statute  as  to  national 
banks  to  be  deducted  from  the  valuation  of 
shares  in  a  national  bank  for  taxation  is  a 
federal  question,  and  has  been  finally  settled 
by  the  Supreme  Court  of  the  United  States; 
but  the  manner  in  which  a  state  shall  regu- 
late its  internal  tax  system,  is  not  a  federal 
question,  and,  so  long  as  shares  in  a  national 
hank  are  not  taxed  at  a  higher  rate  than 
other  moneyed  capital,  the  federal  courts 
cannot  Interfere,  even  though  they  might 
think  that  the  state  system  of  taxation  was 
unjust  and  oppressive.  So  long  as  the  In- 
justice and  oppression  rest  equally  on  nation- 
al bank  shares  and  other  moneyed  capital, 
the  remedy  must  rest  with  the  state.  Kirt- 
land  V.  Hotchklss,  100  U.  S.  498,  25  L.  Ed. 
558;  Memphis  Gaslight  Co.  v.  Shelby  Co., 
109  U.  S.  398,  3  Sup.  Ot  205,  27  L.  Ed.  976. 

There  has  therefore  been  no  change  In  tbe 
judicial  holdings  in  this  state  as  to  the  tax- 
ation of  shares  in  a  national  bank  for  the 
years  in  question,  and,  while  some  county 
auditors  may  have  followed  the  rule  sup- 
posed to  be  laid  down  In  the  Whltbeck  Case, 
tbe  subsequent  case  of  Bank  v.  Chapman,  173 


uigitizea  Dy 


Google 


644 


68  NORTHBASTEKN  REPORTER. 


(Ohl» 


D.  S.  205,  19  Sup.  Ct  407.  43  L.  Ed.  669, 
shows  that  there  was  an  erroneous  construc- 
tion of  the  Whitbeck  Case;  and  an  errone- 
ous construction  of  a  former  decision  will 
not  serve  to  protect  those  who  have  acted 
under  and  in  pursuance  of  such  error,  and 
cannot  serve  as  stare  decisis,  because  such 
decision,  when  properly  construed,  never 
stood,  and  does  not  now  stand.  It  is  urged 
that  Mr.  Hull  could  have  enjoined  this  tax 
under  the  Whitbeck  Case,  but  that  this  is  not 
so  Is  shown  by  the  fact  that  Mr.  Niles  failed 
in  his  case,  as  did  also  Mr.  Chapman  in  his, 
and  both  relied  upon  the  Whitbeck  Case. 

It  is  therefore  clear  that  at  the  time  of 
these  two  settlements  Mr.  Hull  owed  the 
full  amount  of  taxes  then  standing  on  the 
duplicate  against  him.  Whether  the  first 
settlement  bad  snfSclent  validity  to  bar  a 
further  collection  may  well  be  doubted,  but 
it  is  clear  that  It  induced  the  auditor  to 
omit  the  unpaid  portion  of  the  taxes  from  all 
subsequent  duplicates.  The  taxes  of  1895 
did  not  become  delinquent  until  June  20, 
1896,  and  were  not  included  within  the  au- 
thority of  the  resolution  of  the  commission- 
ers of  August  6,  1895,  because  that  resolu- 
tion only  covered  taxes  due  and  unpaid  on 
the  ISth  day  of  September,  1895.  It  would 
seem,  then,  the  treasurer  had  no  authority 
to  make  the  settlement  of  December  30, 
1896,  but  he  did  make  it,  'and  received  the 
mon^  from  Mr.  Hull,  and  gave  him  a  re- 
ceipt therefor,  as  above  shown;  and  that 
settlement,  though  it  may  have  been  unau- 
thorized, induced  the  county  auditor  to  omit 
the  unpaid  portion  of  the  taxes  from  the  next 
duplicate,  and  he  never  thereafter  placed 
said  unpaid  taxes  upon  any  duplicate.  After 
the  treasurer  bad  received  and  collected  the 
duplicates  for  the  years  1897, 1898,  1899,  and 
had  in  his  hands  for  collection  the  duplicate 
of  1900,  all  without  said  unpaid  taxes  being 
entered  upon  any  of  them  by  the  county  au- 
ditor, the  county  treasurer  brought  this  ac- 
tion for  the  collection  of  unpaid  taxes  which 
bad  not  been  on  any  duplicate  after  the  years 
1895  and  1896,  and  which  duplicates  had 
been  settled  between  the  county  auditor  and 
county  treasurer  as  provided  by  sections 
1043,  1044,  1115,  Rev.  St  1892,  and  no  longer 
remained  in  his  hands  for  collection,  and 
with  which  he  was  no  longer  charged  by  the 
county  auditor.  If  the  county  treasurer 
could  maintain  an  action  on  such  old  dupli- 
cates, which  bad  been  thus  settled,  and  from 
which  be  had  been  discharged  from  liability, 
it  must  be  by  virtue  of  some  statute,  because 
an  ofBcer,  as  a  general  rule,  can  maintain  an 
action  in  his  official  capacity  for  the  collec- 
tion of  public  funds  only  when  authorized  by 
statute.  By  section  2866,  Id.,  the  county  au- 
ditor is  required  to  make  a  delinquent  tax 
list  or  duplicate  immediately  after  the  Au- 
gust settlement,  and  deliver  the  same  to  the 
county  treasurer  on  the  15th  day  of  Septem- 
ber, annually.  By  section  2856,  Id.,  the  treas- 
urer is  required  to  proceed  forthwith  to  col- 


lect the  taxes  and  penalty  on  said  duplicate 
by  any  of  the  means  provided  by  law,  which 
would  include  a  collection  l)y  civil  action. 
But  in  the  case  at  bar  the  dvil  action  was 
not  founded  on  "said  duplicate"  (that  is,  the 
delinquent  duplicate),  but  upon  certain  old 
defunct  duplicates,  no  longer  in  the  bands  of 
the  treasurer  for  collection.  The  action  was 
therefore  not  authorized  by  said  section  2866. 
It  Is  urged,  however,  that  the  action  is 
authorized  by  section  2859,  Rev.  St  1892. 
That  section  is  as  follows:  "When  any  per- 
sonal taxes,  heretofore  or  hereafter  levied, 
shall  stand  charged  against  any  person,  and 
the  same  shall  not  be  paid  within  the  time 
prescribed  by  law  for  the  payment  of  such 
taxes,'  the  treasurer  of  the  county,  in  addi- 
tion to  any  other  remedy  provided  by  law  for 
the  collection  of  such  personal  taxes,  is  here- 
by specially  authorized  -  and  empowered  to 
enforce  the  collection  by  a  civil  action  in  the 
name  of  the  treasurer  of  such  county  against 
such  person  for  the  recovery  of  such  unpaid 
taxes;  aud  it  shall  be  sufficient,  having  made 
proper  parties  to  the  suit,  for  such  treasurer 
to  allege  In  his  bill  of  particulars  or  petition 
that  the  said  taxes  stand  charged  upon  the 
said  duplicate  of  said  county  against  sucli 
person,  that  the  same  are  due  and  unpaid, 
and  that  such  person  is  Indebted  in  the 
amount  appearing  to  be  due  on  said  dupli- 
cate, and  such  treasurer  shall  not  be  re- 
quired to  set  forth  in  his  petition  any  other 
or  further  special  matter  relating  thereto, 
and  said  tax  duplicate  shall  be  received  as 
prima  facie  evidence  on  the  trial  of  said  suit 
of  the  amount  and  the  validity  of  such  taxes 
appearing  due  and  unpaid  thereon,  and  of 
the  non-payment  of  the  same,  without  set- 
ting forth  in  his  bill  of  particulars  or  peti- 
tion any  other  or  further  special  matter  relat- 
ing thereto;  and  If,  on  the  trial  of  the  action, 
it  shall  be  found  that  such  person  Is  so  in- 
debted. Judgment  shall  be  rendered  In  favor 
of  such  treasurer  so  prosecuting  such  action 
as  in  other  cases;  and  the  Judgment  debtor 
shall  not  be  entitled  to  the  benefit  of  the 
laws  for  stay  of  execution  or  exemption  of 
homestead,  or  any  other  property,  from  levy 
or  sale  on  execution  in  the  enforcement  of 
any  such  Judgment"  This  section  was  orig- 
inally passed  March  31,  1877,  and  was  enti- 
tled "An  act  to  secure  the  collection  of  de- 
linquent taxes."  74  Ohio  Laws,  p.  69.  It 
was  slightly  amended  May  11,  1878  (75  Ohio 
ILaws,  p.  485),  and  carried  into  the  Revised 
Statutes  of  1880,  and  has  remained  the  same 
ever  since.  It  will  be  noticed  that  it  pro- 
vides for  the  collection  of  personal  taxes 
which  were  levied  either  before  or  after  the 
passage  of  the  act,  and  stand  charged  against 
any  person,  and  not  i>aid  within  the  time 
prescribed  by  law — delinquent  personal  tax- 
es. "When  personal  taxes  stand  charged 
against  any  per8(Hi"  means  charged  upon 
some  duplicate  in  the  hands  of  the  treasurer 
for  collection,  and  not  upon  some  old  defunct 
duplicate.    Tbia  clearly  appears  from  what 
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follows— "and  the  same  shall  not  be  paid 
■within  the  time  prescribed  by  law  for  the 
payment  of  such  taxes."  This  implies  a 
charge  against  a  person  which  can  be  dis- 
charged by  simple  payment,  without  Invok- 
ing any  other  process  or  requirement;  and 
the  only  charge  against  a  person  In  favor  of 
the  treasurer  that  can  be  so  paid  Is  a  charge 
upon  the  current  duplicate  or  delinquent  list 
In  his  hands  for  collection.  This  Is  made 
clear  by  sections  1084,  1085,  Rev.  St.  1892. 
Section  1084,  after  requiring  the  treasurer  to 
keep  an  account  of  all  moneys  received  and 
paid  out  by  him,  provides  that  "no  money 
received  for  taxes  charged  on  the  duplicate 
of  the  current  year,  shall  be  by  tlie  treasurer 
entered  on  his  account  with  the  county,  un- 
til he  has  made  his  semi-annual  settlement 
with  the  county  auditor."  And  section  1085 
provides  that  "all  payments  of  money  into 
the  county  treasury  of  every  description,  ex- 
cept the  payment  of  taxes  charged  on  the 
duplicate,  and  made  before  the  return  by  the 
treasurer  of  the  delinquent  list  for  unpaid 
taxes,  shall  be  paid  to  the  cotmty  treasurer 
on  the  draft  of  the  county  auditor,  in  favor 
of  the  treasurer."  It  is  made  clear  by  tills 
section  that  payment  of  taxes  standing  char- 
ged on  the  duplicate  of  the  current  year  can 
be  made  to  the  treasurer  direct,  without 
warrant  or  draft  from  the  county  auditor, 
because  the  duplicate  Is  his  warrant  for  receiv- 
ing the  same;  and  it  is  further  clear  that 
payment  of  taxes  standing  charged  on  the 
delinquent  duplicate  can  be  made  direct  to 
the  treasurer  until  the  return  by  the  treas- 
urer of  the  delinquent  list,  but  that,  after 
the  return  of  the  delinquent  list,  payment 
can  be  made  only  upon  the  warrant  or  draft 
of  the  county  auditor,  because  after  the  re- 
turn of  tlie  delinquent  list  the  treasurer  has 
no  warrant  or  duplicate  in  his  hands  for  col- 
lection, and,  in  case  payment  of  taxes  should 
then  be  made  to  him,  the  auditor  would  have 
no  account  thereof;  and  therefore,  In  order 
to  keep  the  proper  charge  against  the  treas- 
urer, the  statute  requires  that  he  have  either 
a  duplicate  or  draft  from  the  auditor  author- 
izing him  to  receive  the  money,  and  such  du- 
plicate, whether  of  the  current  year  or  of  de- 
linquent taxes,  and  such  draft,  enable  the 
auditor  to  have  in  his  office  at  all  times  a 
charge  against  the  treasurer  for  all  money 
paid  to  him. 

In  all  our  tax  legislation,  the  only  dupli- 
cates mentioned  are  the  duplicate  of  the  cur- 
rent year  and  the  delinquent  duplicate,  and 
all  charges  of  taxes  are  required  to  be  kept 
on  one  or  the  other  of  such  duplicates,  and 
nothing  is  provided  as  to  collections  or  ac- 
tions on  old  duplicates  of  former  years;  and 
therefore  the  words  "said  duplicate,"  in  sec- 
tion 2859,  must  be  construed  as  referring  to 
the  duplicate  of  the  current  year  or  the  de- 
linquent duplicate. 

Again,  the  county  treasurer  is  strictly  a 
collector  of  taxes,  and  not  a  tax  inquisitor  or 
taxing  officer.    He  performs  his  whole  duty 


when  he  collects  the  money  charged  upon  ihe 
tax  duplicate  and  delinquent  list  delivered  to 
him  by  the  auditor  for  collection,  or  charged 
upon  a  warrant  or  draft  delivered  to  him  by 
the  auditor  authorizing  him  to  receive  mon- 
ey; and  he  Is  not  authorized  by  statute  to 
hunt  up  and  collect  old,  stale  claims  not 
placed  on  the  duplicate  or  delinquent  list  of 
the  current  year  by  the  auditor.  The  au- 
ditor is  the  taxing  officer,  and  the  treasurer 
the  collecting  officer.  When  people  have  so 
arranged  their  taxes,  either  by  payment  or 
otherwise,  as  to  have  the  charge  removed 
from  the  duplicate,  the  place  to  begin  to 
have  such  taxes  again  placed  on  the  duplicate 
and  made  a  charge  against  such  person  Is  in 
the  office  of  tlie  auditor;  and  the  treasurer 
has  no  authority  to  revive,  sue  for,  or  collect 
such  taxes,  until  again  placed  on  the  dupli- 
cate by  the  auditor. 

It  is  therefore  clear,  upon  the  conceded 
facts  in  this  case,  that  the  treasurer  had  no 
power  or  authority  to  bring  or  maintain  this 
action;  that  the  court  erred  in  admitting  the 
old  duplicates  in  evidence,  and  erred  In  over- 
ruling the  motion  of  defendant  to  arrest  the 
testimony  from  the  Jury,  and  for  judgment 
in  his  favor.  The  Judgment  of  the  circuit 
court,  and  also  that  of  the  common  pleas, 
will  be  reversed,  and  the  said  motion  of  the 
defendant  below  will  be  sustained,  and  the 
petition  dismissed. 

Whether  at  this  late  day  the  auditor  can 
place  the  unpaid  pcnrtion  of  Mr.  Hull's  taxes 
on  tlie  duplicate,  so  as  to  enforce  theh:  pay- 
ment, is  not  involved  In  this  case,  and  is  not 
here  decided.  No  attempt  has  been  made  by 
the  auditor  to  again  place  said  impald  taxes 
on  the  duplicate.  Should  such  attempt  be 
made,  it  will  then  be  proper  to  decide  the 
question.  The  question  is  not  now  before 
us.  Neither  is  the  validity  or  invalidity  of 
said  settlements  decided.  The  treasurer  not 
having  the  power  to  bring  the  action  on  the 
old  duplicates,  he  could  not  in  any  unau- 
thorized action  test  the  validity  of  the  settle- 
ments. 

Judgments  reversed,  and  Judgment  for 
plaintiff  in  error. 

DAVIS,  SHAUCK,  and  PRICE,  JJ.,  con- 
cur. 


(161  Ind.  369) 
BIXGLB  V.  STATE. 
(Supreme  Court  of  Indiana.    Nov.  8,  1903.) 

LARCENY  —  INDICTMENT  —  ALLEGATION  OF 
OWNERSHIP  OF  PROPERTY— SUFFICtENCT— 
APPEAL— RECORD— BILL  OF  EXCEPTIONS. 

1.  An  indictment  for  larceny,  alleging  that  the 
property  stolen  was  the  personal  property  of 
several  persons  named,  "as  trustees  of  a 
church,  was  not  bad  for  failing  to  state  that 
the  property  belonged  to  the  church,  stating  its 
corporate  name,  where  it  was  not  averred  that 
the  church  was  ever  incorporated. 

2.  Where  the  record  on  appeal  In  a  criminal 
case  showed  that  what  purported  to  be  a  bill 
of  exceptions  was  not  embraced  in  the  tran- 
script, but  was  attached  thereto,  following  the 
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certificate  of  tbe  derk,  statiug  that  "the  above 
and  foregoinK  transcript"  contained  true  and 
complete  copies  of  all  the  papers  and  entries  in 
tbe  case,  but  in  no  way  identifying  the  bill  of 
exceptions,  and  did  not  show  that  tbe  bill  of  ex- 
ceptions was  filed  after  it  was  signed  by  the 
i'udge,  the  evidence  was  not  in  the  record; 
Jams'  Rev.  St.  1901.  $  1916  (Rev.  St.  1881,  § 
1847;  Horner's  Rev.  St.  1901,  §  1847),  provid- 
ing that  all  bills  of  exceptions  in  a  criminal 
case  must  be  made  and  presented  to  the  jndge, 
and  must  be  signed  by  tbe  jndge  and  filed  by 
the  clerk. 

Appeal  from  Circuit  Court,  Spencer  Coiut- 
ty;  T.  J.  Reinbard,  Special  Judge. 

James  BUigle  was  convicted  of  larceny, 
and  appeals.    Affirmed. 

Bennett  &  Crenshaw,  for  appellant.  Un- 
ion W.  Youngblood,  Pros.  Atty.,  C.  W.  Mil- 
ler, Atty.  Gen.,  A.  C.  Hadley,  U  G.  Roths- 
child, and  W.  C.  Geake,  for  tbe  State. 

MONKS,  C.  J.  Appellant  was  charged  by 
Indictment  with  the  crime  of  petit  larceny. 
Trial,  verdict  of  guilty,  and  finding  that  ap- 
pellant was  44  years  of  age.  The  errors  as- 
signed challenge  the  sufficiency  of  the  in- 
dictment, and  the  action  of  the  court  In  over- 
ruling appellant's  motion  for  a  new  trial. 

The  indictment  charged  that  the  property 
stolen  was  the  "personal  goods  and  chattels 
of  Robert  T.  Lang,  Andrew  J.  Bauman,  Dan- 
iel Ehret,  Uriah  McCoy,  and  Jacob  Scamma- 
hom,  as  trustees  of  the  Ebenezer  United 
Brethren  Church."  Appellant  contends  that 
the  property  alleged  to  have  been  stolen  was 
the  property  of  the  United  Brethren  Church, 
and  not  the  property  of  the  trustees,  and 
that  it  should  liave  been  alleged  in  tbe  in- 
dictment that  the  property  stolen  belonged 
to  the  church,  stating  its  corporate  name. 
It  is  insisted  by  appellant  that  for  this  rea- 
son the  indictment  was  bad,  and  the  court 
erred  in  overruling  his  motion  to  quash.  It 
is  not  alleged  in  the  Indictment  that  the 
Ebenezer  United  Brethren  Church  was  ever 
Incorporated,  and  we  cannot  presume  that 
it  was,  as  against  an  allegation  that  the  ar- 
ticle stolen  was  tbe  property  of  the  persona 
named  "as  trustees"  of  the  church.  It  has 
been  held  In  this  state  that  a  church  incor- 
porated under  our  statutes  may  sue  and  be 
sued  in  the  names  of  the  trustees.  Gaff  v. 
Greer,  88  Ind.  122,  124,  125,  45  Am.  Rep. 
440,  and  cases  cited.  It  is  clear,  however, 
that  a  church  congregation  which  has  never 
been  Incorporated  may  act  by  trusteeef  chosen 
from  time  to  time  by  the  members  of  such 
congregation,  and  the  title  to  and  possession 
of  tbe  property,  real  and  personal,  of  such 
congregation,  may  be  in  the  trustees.  In 
snch  cases  actions  concerning  said  property 
may  be  in  the  individual  names  of  the  trus- 
tees. Dwenger  v.  Geary,  113  Ind.  106,  121,  14 
N.  E.  903;  Beatty  v.  Kurtz,  2  Pet.  566,  7  L, 
Ed.  521.  It  is  evident  that  the  objection 
urged  is  not  tenable. 

The  questions  presented  by  the  motion  for 
a  new  trial  depend  for  their  determination 
upon  the  evidence,  which  the  Attorney  Gen- 


eral Insists  is  not  In  tbe  record,  because 
what  purports  to  be  an  original  bill  of  ex- 
ceptions is  not  embraced  in  tbe  transcript, 
but  has  been  attached  to  the  transcript,  fol- 
lowing the  certificate  of  the  clerk.  The  cer- 
tificate of  the  clerk  states  that  "the  alwve 
and  foregoing  transcript  contains  full,  true, 
and  complete  copies  of  all  the  papers  and 
entries  in  tbe  cause,  except  affidavits  and 
counter  affidavits  filed  in  support  of  the  same, 
as  required  by  the  foregoing  prieclpe,  as  the 
same  appears  of  record  in  my  office."  What 
purports  to  be  tbe  original  bill  of  exceptions 
follows  said  certificate,  and  Is  in  no  way  re- 
ferred to  or  Identified  by  said  certlflcatel 
Neither  is  there  anything  in  the  record  or 
certificate  showing  that  said  bill  of  excep- 
tions was  filed  after  It  was  signed  by  the 
Judge.  Upon  the  authority  of  Butt  v.  Lake 
Shore,  etc.,  R.  Co.,  159  Ind.  490,  65  N.  E. 
529;  De  Hart  v.  Board,  etc.,  143  Ind.  363. 
41  N.  E.  825;  Ewbank's  Manual,  S  32  and 
section  lie,  p.  169;  section  1916,  Burns'  Rev. 
St.  1001  (section  1847,  Rev.  St.  1881;  section 
1847,  Homer's  Rev.  St.  1901);  Drake  v. 
State,  145  Ind.  210,  217,  218,  41  N.  B.  799, 
44  N.  E.  188,  and  cases  cited;  Merrill  v. 
State,  156  Ind.  99,  103,  104,  59  N.  B.  322, 
and  cases  cited;  Indiana,  etc.,  R.  Co.  v. 
Lynch,  145  Ind.  1,  3,  43  N.  E.  934,  and  cases 
cited;  Louisville,  etc.,  R.  Co.  v.  Schmidt,  147 
Ind.  638,  652,  46  N.  B.  344;  Makepeace  v. 
Bronnenberg,  146  Ind.  243,  249,  45  N.  B. 
336;  AjTes  v.  Armstrong,  142  Ind.  263,  264, 
41  N.  E.  522,  and  cases  cited;  Elliott's  App. 
Proc.  S  805— we  hold  that  the  evidence  is  not 
In  the  record. 
Judgment  affirmed. 


(205  III.  23) 

O'DONNELL  v.  MacVEAGH  et  al. 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

MASTER  AND  SERVANT— FREIGHT  ELEVATORS 
—USE  BY  SERVANTS— INJURIES— DEFHM:TIVE 
APPLIANCES— EMPLOYMENT  OF  CONDUCTOR 
—CONTRIBUTORY  NEGLIGENCE— EVIDENCE. 

1.  Where,  in  an  action  for  the  death  of  a 
servant  by  falling  down  an  elevator  shaft,  it 
was  alleged  that  the  accident  was  caused  by 
reason  of  the  dangerous  condition  of  the  ap- 
pliances, and  the  only  defect  proved  was  that 
one  of  the  automatic  gates  was  bulged  oat,  but 
there  was  no  testimony  that  such  gate  was 
hnlged  at  the  time  of  the  accident,  the  direc- 
tion of  a  verdict  for  defendant  on  such  issue 
was  proper. 

2.  Where  a  master  had  provided  deceased 
with  other  menus  for  reaching  the  varions 
floors  of  the  building  than  by  riding  on  a  freight 
elevator  not  intended  to  carry  passengers,  and 
it  appeared  that  deceased  had  been  in  defend- 
ant's employ  for  seven  years,  and  had  used  the 
elevator  but  once  before,  ana  was  entirely  igno- 
rant of  its  operation,  defendant  was  not  liable 
for  his  death  by  falling  off  such  elevator  by 
reason  of  defendant's  failure  to  employ  an  ele- 
vator conductor  to  operate  the  same. 

3.  In  an  action  for  the  death  of  a  servant  by 
falling  down  an  elevator  shaft,  evidence  held  to 
show  that  deceased  was  guilty  of  such  contribu- 
tory negligence  as  precluded  recovery. 

Appeal  from  Appellate  Ck>urt,  First  D]» 
trict 
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Action  by  Patrick  H.  O'Donnell,  as  admin- 
istrator of  the  estate  of  Christian  P.  Loren- 
zen,  deceased,  against  Franklin  MacVeagh 
and  others.  From  a  Judgment  in  favor  of 
defendants,  afiBrmed  by  the  Appellate  Coort, 
plaintiff  appeals.    Affirmed. 

Edgar  Bronson  Tolman,  for  appellant 
Pam,  Calhoun  &  Gleunon  (Albert  B.  Dacy, 
of  counsel),  for  appellees. 

RICKS,  J.  This  is  an  action  of  trespass 
on  tbe  case,  begun  by  plaintiff  in  error  in  the 
circuit  court  of  Cook  county  to  recover  dam- 
ages for  the  death  of  Christian  P.  Lorenzen. 
Upon  a  hearing  in  the  trial  court,  a  peremp- 
tory Instruction  to  find  the  defendants  not 
guilty  was  given  the  jury  at  the  request  of 
defendants  in  error.  The  plaintiff  In  error 
sued  out  of  the  Appellate  Court  a  writ  of  er- 
ror, and  on  a  hearing  in  that  court  the  Judg- 
ment was  affirmed.  The  Appellate  Court, 
having  granted  a  certificate  of  importance, 
the  case  is  brought  to  this  court  upon  a  writ 
of  error. 

Tbe  declaration  contained  five  counts.  The 
first  three  were  based  upon  the  violation  of 
certain  sections  of  the  Municipal  Code,  but  on 
the  trial  of  the  case  no  evidence  was  intro- 
duced under  these  counts.  The  fourth  count 
alleged  that  on  October  7,  1898,  the  defend- 
ants were  possessed  of  and  were  using  a 
certain  freight  and  passenger  elevator  in  a 
building  occupied  by  them  in  Chicago,  by 
means  of  which  premises  it  became  and  was 
the  duty  of  said  defendants  to  maintain  the 
said  elevator,  and  the  appurtenances  thereof. 
In  such  a  condition  as  to  be  reasonably  safe 
for  use  by  persons  who  should  ride  thereon, 
but  said  defendants,  disregarding  their  said 
duty,  and  while  so  controlling  and  operating 
said  elevator,  wrongfully  and  negligently  suf- 
fered tbe  said  elevator  and  its  appurtenances 
to  be  and  remain  and  be  operated  in  a  dan- 
gerous condition,  so  that  the  same  was  un- 
safe to  ride  on;  and  while  said  Christian 
Peter  Lorenzen,  with  all  due  care  and  cau- 
tion on  bis  part  for  his  own  safety,  was  in 
the  employ  of  said  defendants,  and,  in  the 
discharge  of  bis  duties  as  such  employ^,  was 
being  carried  on  said  elevator  from  the  base- 
ment of  said  premises  towards  the  third 
floor  of  said  premises,  not  knowing  the  said 
dangerous  condition  of  said  elevator,  said 
dangerous  condition  not  being  apparent  to 
persons  of  ordinary  knowledge  and  prudence, 
he,  said  Lorenssen,  by  reason  of  said  defects 
of  said  elevator  and  of  its  appurtenances,  and 
by  reason  of  the  dangerous  condition  thereof, 
was  then  and  there  thrown  down  and  fell 
down  said  elevator  shaft,  and  killed  by  said 
fall.  The  fifth  count  contains  the  same  alle- 
gation as  to  the  possession,  control,  and  op- 
eration of  a  certain  freight  elevator  as  set 
out  in  the  former  count,  and  of  the  duty  "to 
operate  said  elevator  in  such  manner  as  to 
be  reasonably  safe  for  use  by  persons  who 
should  ride  thereon,"  and  as  a  breach  of  duty 
the  count  alleges  that  the  defendants  "wrong- 


fully and  negligently  saffered  silid  freight 
elevator  to  be  operated  by  one  of  their  wa- 
ploy^s  not  on  said  elevator,  where  the  said 
persons  so  operating  said  elevator  could  not 
see  the  persons  who  might  be  on  said  ele- 
vator, or  see  whether  or  not  they  were  get- 
ting on  or  off  of  said  elevator,  or  whether 
or  not  they  had  completed  the  act  of  getting 
on  or  off  said  elevator,  or  whether  or  not 
they  were  in  such  a  position  on  said  elevator 
as  to.be  safe  for  said  elevator  to  be  in  mo- 
tion." It  then  alleges  that  while  said  Loren- 
zen, with  due  care  and  caution  on  his  part 
for  his  own  safety,  was  In  the  employ  of 
said  defendant,  and  in  the  discharge  of  his 
duty  as  such  employ^,  and  being  carrfed  on 
said  elevator  from  tiie  basement  of  said 
premises  towards  tbe  upper  floor  of  said 
premises,  he,  said  Lorenzen,  "by  reason  of 
the  fact  that  the  said  elevator  was  then  and 
there  being  operated  by  a  person  not  on  said 
elevator,  in  such  a  position  that  be,  the  said 
person  so  operating  said  elevator,  could  not 
see  blm,  the  said  Christian  Peter  Lorenzen, 
nor  the  said  elevator,"  said  Lorenzen  was, 
by  reason  of  the  aforesaid  defective  and  dan- 
gerous method  of  operation  of  the  said  ele- 
vator, then  and  there  thrown  down  and  fell 
down  said  elevator  shaft,  and  killed  by  said 
fall. 

The  only  question  presented  to  this  court 
arises  upon  the  peremptory  instruction  given 
by  the  trial  court  to  the  Jury.  This  question 
is  one  of  law,  and  is,  was  there  evidence  ad- 
duced before  the  Jury,  which,  with  all  the 
legitimate  and  natural  inferences  to  be 
drawn  therefrom,  fairly  tended  to  support 
the  cause  stated  in  the  declaration,  or  any 
count  thereof  7 

Only  two  witnesses  were  produced  upon 
the  trial,— the  widow  of  the  deceased,  who 
did  not  know  of  her  own  knowledge  how  he 
came  to  his  death,  and  gave  only  general 
information  as  to  his  age,  occupation,  etc., 
and  one  Charles  Schrelber,  who  was  em- 
ployed by  the  defendants  as  engineers;  he 
being  the  only  witness  who  gave  testimony 
as  to  what  occurred  on  the  evening  in  ques- 
tion. His  evidence  is  substantially  as  fol- 
lows: "On  the  7th  or  Sth  of  October,  1898, 
I  was  employed  by  Franklin  MacVeagh  & 
Co.  in  their  refinery.  There  was  one  engine 
there,  and  the  elevator  engine.  I  had  charge 
of  both  of  them.  There  was  Just  the  one  ele- 
vator. The  building  was  four  stories  and  a 
basement.  There  was  no  person  there  in 
cliarge  of  or  operating  that  elevator.  It  was 
used  by  every  man  in  the  place  except  that 
man  that  got  killed.  It  was  a  freight  ele- 
vator to  take  freight  up  and  down.  I  was 
there  about  a  year  and  two  months  before 
the  death  of  Lorenzen.  Lorenzen  was  there 
when  I  came.  I  seen  him  until  he  got  killed. 
It  was  around  seven  or  eight  o'clock  in  the 
evening..  At  that  time  I  was  engineer  for 
the  building.  My  duties  were  to  look  after 
the  machinery,  repairs,  and  one  thing  and 
another  around  the  place.    At  tbe  time  of  the 


uigitizea  Dy  'Oi 


oogle 


G48 


68  NORTHEASTERN  REPORTER. 


(UI. 


.occurrence  I  was  up  on  the  third  floor.  I  went 
up  on  the  elevator  and  got  off  at  the  third 
floor.  I  next  went  to  pack  a  couple  of  valves 
up  there  on  the  third  floor  at  the  kettles. 
After  I  packed  the  valves  I  went  back  to  the 
elevator.  I  wanted  to  go  down.  I  hollered 
at  the  elevator.  I  wanted  to  take  It  up.  I 
looked  over  into  the  shaft  A  man  was  com- 
ing up.  Mr.  Greenwood  was  coming  up. 
He  told  me  to  wait.  I  says,  'All  right'  I 
beard  Mr.  Greenwood  holler  that  be  was 
coming  up.  I  looked  over  the  elevator,  and 
waited  to  see  why  the  elevator  didn't  come. 
When  I  looked  over  the  gate  Into  the  eleva- 
tor shaft  I  seen  Greenwood  there,  and  old 
man  Lorenzen  on  the  elevator.  As  soon  as  I 
saw  the  elevator  coming  up,  I  stepped  back 
from  the  elevator.  It  stopped  at  the  second 
floor,  and  It  stopped  between  the  second  and 
third  floor,  because  I  stepped  back  Just  be- 
fore or  at  the  time  the  elevator  stopped  at 
the  second  floor.  I  gave  Mr.  Greenwood  in- 
structions to  send  the  elevator  up  to  me 
when  he  got  off;  that  I  would  stop  it  and 
take  the  old  gentleman  up— Mr.  Lorenzen. 
Well,  he  started  the  elevator  up  to  come  to 
me.  In  the  meantime  be  hollered  to  me  that 
Mr.  Lorenzen  was  in  the  elevator  shaft- 
not  to  touch  the  elevator.  He  told  me  not  to 
touch  the  elevator— that  the  old  man  was 
caught  In  it;  and  the  elevator  came  up  past 
the  third  floor,  and  I  stopped  the  elevator 
there.  When  I  called  down  to  Mr.  Green- 
wood to  send  up  the  elevator,  he  said  he 
would  send  the  elevator  up  to  me.  He  said, 
'AH  right'  be  would  send  it  up.  I  knowed 
where  the  old  man  wanted  to  go.  The  ele- 
vator came  up  to  the  third  floor  empty. 
After  the  time  that  I  looked  over  and  saw 
the  elevator  below,  and  Mr.  Lorenzen  on  it, 
I  did  not  see  the  elevator  or  him  on  it  again. 
I  did  not  look  over  again.  When  the  ele- 
vator came  up,  I  stopped  it  It  got  beyond 
the  floor.  I  seen  there  was  nobody  in  it  I 
left  It  stand  there.  I  heard  the  racket  that 
the  old  man  was  down  in  the  shaft,  and  I 
left  the  elevator  standing  on  the  third  floor, 
and  I  walked  down  to  the  second  floor,  and 
saw  the  gates  broke.  The  gates  which  were 
connected  with  this  elevator  work  automat- 
ically with  the  elevator.  When  the  elevator 
went  up,  they  opened;  when  she  went  down, 
they  open  also.  These  gates  closed  when  the 
elevator  was  in  motion  after  it  had  passed 
the  floor.  The  condition  of  this  gate  on  the 
second  floor,  when  I  got  there,  was  all  right, 
only  that  the  grooves  that  she  ran  in  on  one 
side  were  Jammed  out— sprung  out  of  those 
grooves.  We  untied  the  gate  off  of  there, 
and  we  took  off  this  piece  that  starts  the  gate 
up  and  down.  There  was  a  kind  of  up  and 
down  business  that  started  this  gate  where 
the  ropes  went  into,  and  we  put  a  piece  of 
two  by  four  in  front  of  the  elevator  for  a 
bar— a  cross-piece— and  then  we  ran  ahead. 
I  got  the  elevator  down  from  the  third  floor 
to  The  second.  I  goes  down  to  the  basement. 
In  the  meantime  they  had  the  old  gentleman 


over  to  the  hydrant  Ih  the  basement  X  saw 
him  there.  He  was  breathing  his  last  That 
is  all  I  seen  of  it  I  stayed  there  about  ten 
minutes.  He  was  dead  before  I  went  away. 
I  then  went  and  took  the  elevator  down,  and 
commenced  to  run  up  and  down  to  see  if 
everything  was  all  right  on  the  elevator. 
Lorenzen's  body  was  taken  away  in  the  pa- 
trol "wagon.  There  was  a  superintendent  in 
charge  of  this  building— .'i  Mr.  Lemke.  I  bad 
a  talk  with  him  about  this  elevator  about 
two  months  I)efore  this  accident  I  told  him 
to  put  a  man  on  that  elevator;  if  they  did 
not  there  would  be  something  happen  there, 
and  he  would  be  held  responsible.  Lemke 
made  no  reply.  During  the  time  I  was  there 
the  elevator  remained  the  same— the  same 
elevator,  the  same  machinery.  After  Loren- 
zen was  found  dead,  I  ran  the  elevator  down, 
and  the  machinery  was  all  right  I  was  the 
engineer  in  charge  of  the  machinery.  I  done 
the  firing  myself.  I  was  alone  there.  I  did 
not  have  any  man  in  the  basement  to  help 
me,  only  when  I  done  work  in  the  building. 
They  gave  me  almost  everybody.  They  had 
a  man  named  Julius  who  worked  there.  I 
don't  remember  whether  he  was  there  the 
day  of  the  accident  or  not  I  don't  know 
whether  or  not  he  was  the  first  man  who 
got  to  Lorenzen.  I  hollered  that  the  elevator 
was  on  the  third  floor.  There  was  a  bell  on 
the  elevator.  I  rung  and  hollered,  both.  At 
the  same  time  I  looked  over  into  the  'shaft 
and  saw  Mr.  Greenwood  on  the  elevator  at 
the  ground  floor.  I  saw  Mr.  Lorenzen  get  on 
with  him.  I  saw  them  get  on.  I  could  see 
the  elevator  start  to  go  upward.  I  could  sec 
it  by  the  cable.  As  soon  as  the  elevator 
started  I  stepped  back,  so  that  I  would  not 
get  caught  on  the  gates.  I  went  back  a  foot 
or  a  foot  and  a  half  from  the  gates  as  soon 
as  I  saw  the  elevator  coming  from  the  sec- 
ond floor.  I  remained  at  that  distance  away 
until  the  elevator  came  up  to  the  third  floor. 
During  all  the  time  I  was  about  a  foot  away 
from  the  shaft.  I  could  not  see  the  elevator 
after  it  started  up— all  I  oould  see  were  the 
cables  moving.  If  the  elevator  didn't  stop 
at  the  second  floor.  It  came  pretty  near  It. 
I  couldn't  see  the  elevator  stop  at  the  second 
floor.  The  last  time  I  saw  the  elevator  was 
when  it  was  leaving  the  first  floor,  I  saw  the 
cable.  The  next  time  I  saw  the  elevator 
was  when  It  was  even  with  and  had  passed 
the  third  floor.  Then  I  stopped  It  The  gates 
on  the  elevator  were  the  Richardson  safety 
gates.  The  elevator  was  operated— propelled 
—by  steam,  and  the  steam  was  supplied  from 
the  engine  in  the  basement.  There  were  two 
engines  In  the  basement— the  elevator  engine 
and  another  engine.  The  main  engine  in  the 
basement  had  a  supply  pipe  which  ran  over 
to  the  other  engine  and  supplied  steam  for 
the  elevator  engine.  I  had  no  flreman.  T 
done  my  own  flrlng.  Nobody  else  had  any 
charge  of  the  engines  except  me.  The  engine 
was  In  flrst-elass  condition  before  and  after 
the  accident    The  appliances  on  the  elevat- 
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or,  with  the  exception  of  the  gates,  were  In 
working  order— with  the  exception  of  the 
gate  tliat  was  bulged  out.  No  repairs  were 
made  on  the  elevator,  except  to  replace  this 
gate.  Otto  Lemlje  was  the  superintendent 
In  charge  of  t-hls  building.  He  was  the  man 
who  gave  orders  around  there.  There  was 
nobody  else  who  gave  orders  except  him. 
Lorenzen,  Greenwood,  and  I  were  all  work- 
ing under  Lemke.  There  was  no  Intermedi- 
ate man  between  Lemke  and  us.  He  was  the 
only  man  who  bad  authority  to  give  orders, 
and  the  rest  of  us  all  worked  under  him.  I 
had  no  authority  to  give  Greenwood  orders 
or  Lorenzen  orders,  and  Lorenzen  had  no  au- 
thority to  give  me  orders.  I  got  my  orders 
from  Lomke.  When  I  stepped  away  from 
the  shaft  I  could  see  the  elevator  cables. 
Greenwood  was  a  kind  of  porter.  He  kind 
of  marked  up  goods  and  got  them  down  on 
the  first  floor,  and  one  thing  and  another  like 
that." 

Mrs.  Lorenzen  also  testified  she  saw  de- 
ceased when  he  went  to  work  the  morning 
of  the  Injury.  She  said  he  never  drank  in- 
toxicating liquors,  that  the  condition  of  his 
health  and  body  was  good,  and  that  at  the 
time  of  the  accident  his  hearing  and  eyesigh-. 
were  unimpaired. 

We  think  It  clear  that  there  is  no  proof  of 
the  cause  of  action  alleged  in  the  fourth 
count  of  the  declaration.  There  is  no  evi- 
dence which  tends  to  show  that  the  elevator 
or  Its  appurtenances  were  In  a  dangerous 
condition.  On  the  contrary,  the  evidence 
shows  all  the  appliances  of  the  elevator 
were  working  in  a  proper  and  reasonably  safe 
manner.  The  record  Is  entirely  barren  of 
any  testimony  tending  to  show  that  the  gate 
to  the  elevator  was  bulged  out  at  the  time 
of  the  accident. 

Neither  did  the  evidence  In  the  case  sus- 
tain the  fifth  count  of  the  declaration.  Plain- 
tiff in  error  has  devoted  much  space  In  his 
argument  to  the  proposition  that  It  was  the 
duty  of  defendants  in  error  to  employ  an 
elevator  conductor  to  pilot  this  elevator  for 
the  safety  of  the  passengers.  The  evidence 
shows  beyond  question  that  the  elevator  was 
a  freight  elevator,  and  was  used  for  trans- 
porting freight  from  floor  to  floor  In  the  build- 
ing. The  defendants  In  error  had  not  pro- 
vided this  elevator  as  a  conveyance  for  plain- 
tiff In  error's  Intestate,  but  had  provided  him 
with  other  means  to  reach  the  various  floors 
of  the  building.  The  evidence  shows  that, 
although  Lorenzen  had  been  in  the  employ 
of  defendants  in  error  for  seven  years,  he 
had  never  used  this  elevator  before,  or  at 
least  not  more  than  once  before,  the  time  of 
his  Injury.  Lorenzen  was  not  required,  in 
the  performance  of  his  duties,  to  be  upon  the 
freight  elevator.  Indeed,  he  had  no  business 
thereon;  and,  when  defendants  In  error  had 
provided  blm  with  a  reasonably  safe  means 
of  transportation  between  the  floors,  they 
are  not  answerable  to  plaintiff  In  error  for 
any  injuries  that  may  have  occurred  to  lo- 


renzen by  reason  of  bis  seeking  out  this  dan- 
gerous means  of  conveyance,  with  the  opera- 
tion of  which  he  was  entirely  ignorant.  Jor- 
geuson  V.  Johnson  Chair  Co.,  169  111.  429,  48 
N.  B.  822. 

Again,  the  evidence  is  uncontradicted  that 
Lorenzen  was  guilty  of  a  high  degree  of  neg- 
ligence, which  contributed  to  his  injury. 
Plaintiff  In  error  discusses  this  proposition 
as  thQugh  Lorenzen  was  in  the  exercise  o:! 
due  care  for  his  own  safety  if  he  took  proper 
care  of  himself  after  getting  on  the  elevator; 
but  Lorenzen's  negligence  which  contributed 
mostly  to  this  injury  consisted  In  getting  on 
the  elevator  at  all,  and  in  bis  remaining  in 
the  elevator  alone,  when  he  was  entirely  un- 
familiar with  the  operation  thereof,  trusting 
to  reach  bis  destination  in  safety  by  having 
Greenwood  send  the  elevator  on  from  the 
second  floor,  and  expecting  it  to  be  stopped 
by  Schreiber  on  the  third  floor.  So  far  as 
the  evidence  discloses,  defendants  In  error 
exercised  due  care  in  providing  this  elevator, 
for  the  purposes  for  which  it  was  Intended, 
with  all  the  equipment  that  was  necessary; 
and  it  to  also  clearly  established  tliat  the 
elevator  and  Its  attachments  were  in  good 
and  safe  working  order,  and  the  evidence 
does  not  show  that  for  the  purpose  of  carry- 
ing freight  It  was  necessary.  In  the  operation 
of  this  elevator,  that  any  one  should  be  pla- 
ced in  charge  of  it  and  ride  uimn  it  while  be- 
ing operated.  If  plaintiff  In  error's  Intestate 
desired  to  appropriate  this  elevator  to  other 
uses  than  those  for  which  It  was  placed  there 
by  defendants  in  error,  for  his  own  personal 
convenience,  he  did  so  at  his  own  peril.  The 
evidence  does  not  show  the  existence  of  such 
a  custom  on  the  part  of  defendants  In  error's 
employes  In  riding  upon  this  elevator,  or 
such  knowledge  on  the  part  of  defendants  In 
error  of  such  custom,  as  would  require  them 
to  make  provision  therefor,  by  placing  some 
one  especially  In  charge  of  this  elevator  to 
operate  It.  Furthermore,  the  record  is  en- 
tirely barren  as  to  evidence  as  to  the  man- 
ner in  which  plaintiff  In  error's  Intestate 
rame  to  bis  death.  It  Is  not  shown  that  he 
was  injured  because  there  was  no  conductor 
in  charge  of  the  elevator,  nor  was  It  shown 
that  the  accident  was  due  to  defective  ma- 
chinery. So  far  as  it  appears  from  the  evi- 
dence, Lorenzen  would  have  been  as  likely  to 
have  come  to  his  death  in  the  manner  be  did, 
had  there  been  a  conductor  In  charge  of  the 
elevator,  and  in  the  proper  discharge  of  bis 
duties.  It  plainly  appears  he  was  not  to  get 
off  at  the  second  floor,  but  was  to  go  above 
the  third  floor,  where  Schreiber  was  located-, 
and  who  was  to  stop  the  elevator  at  the 
third  floor  when  it  reached  there,  and  take 
Lorenzen  to  the  floor  to  which  he  desbred  to 
go.  To  charge  defendants  in  error  with  lia- 
bility, there  must  have  been  a  duty  that  was 
not  observed  or  performed,  the  failure  of 
which  was  the  Inducing  cause  of  the  injury, 
and  this,  we  think,  the  evidence  wholly  falls 
to  show. 
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As  there  was,  under  the  evidence,  no 
ground  whatever  upon  which  plaintiff  In  er- 
ror could  recover,  the  court  properly  Instruct- 
ed the  Jury  to  find  a  verdict  for  defendants 
in  error. 

The  Judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(201  III.  616) 

TRAINOR  V.   GERMAN-AMERICAN   SAV- 
INGS, LOAN  &  BUILDING  ASS'N. 

(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

BVIDBNCB— BOOKS     OF     ACCOUNT— FORUULA* 
TION— BOOKS    OF    CORPORATION. 

1.  At  the  begiuniug  of  each  week  a  clerk  em- 
ployed by  the  secretary  of  a  building  associa- 
tion prepared  a  list  of  members  from  whom 
payments  were  due.  At  the  close  of  the  week 
the  secretary  would  redeliver  the  list,  with  an- 
notations of  payments  received,  and  the  clerk 
would  then  enter  such  payments  on  the  books. 
The  secretary  did  not  testify  that  the  entries  on 
the  list  were  true,  and  there  was  no  evidence 
that  the  entries,  as  ti'anscribed,  were  compared 
with  the  lists.  Held,  in  an  action  against  a 
member,  that  no  foundation  was  laid  for  the 
admission  of  the  books,  under  Hurd's  Rev.  St. 
1899,  p.  859,  c.  51,  {  3,  providing  that  any  party 
or  interested  person  may  testify  to  his  account 
book,  and  the  items  tlierciu  contained;  that  the 
same  is  a  book  of  original  entries;  and  that  the 
entries  {herein  were  made  by  himself,  and  are 
true  and  just. 

2.  The  books  of  a  corporation  are,  as  to  mat- 
ters pertaining  to  the  dealings  of  a  corporation 
with  one  of  its  members  as  an  individual,  not 
books  of  a  public  nature,  and  not  admissible  in 
evidence  in  a  suit  by  the  corporation  against  a 
member  to  enforce  an  indebtedness  in  favor  of 
the  oorporntion  on  that  ground,  but  only  whea 
bronght  within  the  rule  authorizing  the  intro- 
duction of  private  books  of  account  in  evi- 
dence. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Bill  by  the  German-American  Savings^ 
Loan  &  Building  Association  against  John 
C.  Tralnor.  From  a  decree  of  the  Appellate 
Court  (102  III.  App.  604)  affirming  a  decree 
for  plaintiff,  defendant  appeals.    Reversed. 

Charles  J.  Tralnor  and  Fred  S.  Moffett, 
for  appellant.    W.  J.  Lavery,  for  appellee. 

BOGGS,  J.  This  Is  an  appeal  from  the 
Judgment  of  the  Appellate  Court  for  the 
First  District  affirming  a  decree  of  fore- 
closure entered  In  the  circuit  Court  of  Cook 
county  on  a  bill  In  chancery  filed  by  the  ap- 
pellee association  against  the  appellant. 

The  appellee  association  was  organized  un- 
der the  act  entitled  "An  act  to  enable  asso- 
ciations of  persons  to  become  a  body  corpo- 
rate to  raise  funds  to  be  loaned  only  among 
the  members  of  such  association,"  in  force 
July  1,  1879.  1  Starr  &  C.  Ann.  St.  1896,  p. 
1045,  c.  32.  The  appellant  became  a  stock- 
holder in  the  association,  and  procured  three 
loans  from  It,  which  were  secured  to  be  paid 
by  mortgages  or  trust  deeds  on  certain  real 
estate,  and  he  became  liable  to  pay  certain 
weekly  installments  as  dues  and  certain 
monthly  Installments  of  interest  upon  this 


money  so  borrowed  by  him.  He  also  became 
liable  to  have  fines  assessed  against  him  In 
the  event  he  should  make  default  in  such 
payments  of  dues  or  interest.  The  ascer- 
tainment of  the  amount  which  the  associa- 
tion was  entitled  to  be  decreed  to  recover 
from  the  appellant  Involved  an  examination 
of  the  pajTuents  of  weekly  dues  and  monthly 
Installments  of  Interest  so  made  by  the  ap- 
pellant from  September,  1890,  to  the  date  of 
the  filing  of  the  bill,  in  1897,  and  also  as  to 
the  payments  of  various  fines  assessed 
against  him  during  the  same  period  on  ac- 
count of  alleged  defaults  in  the  payments  of 
the  dues  or  Interest.  There  was,  however, 
but  little  dispute  as  to  payments  made  by 
the  appellee  prior  to  April  12,  1893,  or  after 
July  27,  1895,  but  between  those  dates  there 
was  sharp  conflict  in  the  proof.  The  truth 
as  to  such  payments  was  of  material  and 
vital  importance  to  the  rights  of  the  parties. 
During  this  period  from  April,  1893,  to  July, 
1895,  one  Joseph  Schlenker  was  secretary  of 
the  association,  and  continued  to  serve  In 
that  capacity  until  some  time  In  August, 
1809.  He  was  a  witness  for  the  appellee 
company,  but  at  the  close  of  his  testimony  in 
chief  became  ill,  mentally  or  physically,  and 
his  cross-examination  was  deferred  for  some 
weeks,  during  which  time  he  went  to  Cali- 
fornia. On  his  return  his  testimony  was 
completed,  and  he  soon  after  became  bank- 
rupt, and  was  found  to  be  in  arrears  with 
the  appellee  association  in  the  sum  of  about 
$4,000. 

The  association  bad  adopted  the  plan  of 
providing  each  member  with  a  passbook,  to 
be  presented  by  the  member  to  the  secretary 
of  the  association  on  making  any  payment 
of  dues,  interest,  or  fines,  for  the  purpose  of 
having  the  secretary  enter  in  such  passbook 
the  fact  of  such  payment,  and  the  date  and 
amount  thereof.  The  appellant  subscribed 
for  stock  and  secured  loans  on  September  24, 
1890,  January  5,  1891,  and  February  14,  1901. 
and  on  each  of  said  dates  received  one  of 
such  passbooks.  On  April  12,  1893,  the  ap- 
pellant and  the  proper  officials  of  the  asso- 
ciation examined  the  state  of  their  accounts, 
and  the  appellant  surrendered  his  three  pass- 
hooks,  and  the  association  issued  him  a 
fourth  passbook,  on  which  was  transcribed 
the  aggregate  of  the  payments  previously  en- 
tered on  the  three  passbooks.  On  July  27, 
1805.  the  appellant  seems  to  have  surren- 
dered this  fourth  passbook  and  received  the 
fifth  passbook,  but  the  fifth  passbook  did  not 
show  any  payments  which  had  been  previ- 
ously made.  The  appellant  produced  the  tes- 
timony of  a  number  of  different  witnesses, 
and  also  testified  himself,  to  the  effect  that, 
during  the  period  covered  by  the  fourth  pass- 
book, each  time  when  he  made  weekly  pay- 
ments of  dues  to  the  association  he  paid  the 
sum  of  $33.50,  and  tliat  each  time  when  he 
paid  monthly  Installments  of  interest  to  the 
association  he  paid  $67,  and  that  such  pay- 
ments were  entered  by  the  secretary  of  the 
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association  on  this  fourtti  passbook.  Said  Jo- 
sepli  Schlenker  was  secretary  of  the  asso- 
ciation during  all  of  the  time  in  question, 
and  in  that  capacity  received  all  moneys 
paid  by  the  members  to  the  association. 

Over  the  objection  of  the  appellant,  the  as- 
sociation was  permitted  to  Introduce  the 
boots  kept  by  its  secretary,  for  the  purpose 
of  showing  payments  of  dues  and  interest 
by  its  members,  and  the  status  of  the  ac- 
counts between  the  association  and  Its  mem- 
bers. These  books  contained  entries  of  pay- 
ments made  by  the  appellant  of  only  $12.50 
per  week  as  dues,  and  only  $58.34  per  month 
as  interest,  during  all  of  the  period  covered 
by  the  fourth  passbook.  Evidence  was  pro- 
duced showing  the  first,  second,  third,  and 
fourth  passbooks  were  in  the  possession  of 
the  association  at  the  time  of  the  institution 
of  the  suit;  that  these  four  passbooks  were 
delivered  by  the  association  to  one  Louis 
Weber,  an  attorney  at  law  and  solicitor  In 
chancery,  whom  it  had  employed  to  prepare 
the  bill  herein  for  foreclosure  against  the  ap- 
pellant. Mr.  Weber  prepared  the  bill  and 
filed  it  on  December  21,  1897,  but  early  In 
the  course  of  the  litigation  became  insane, 
and  subsequently  died,  and  was  succeeded  as 
solicitor  for  the  association  by  W.  J.  livery. 
The  appellant  produced  as  a  witness  Mr. 
John  N.  Flamming,  who  testified  that  he  was 
a  clerk  and  stenographer  In  the  (^ce  of  Mr. 
Weber  during  the  time  that  gentleman  was 
preparing  the  original  bill  filed  in  the  cause 
for  a  decree  of  foreclosure  against  the  ap- 
pellant, and  that  Mr.  Weber  then  had  in  his 
possession  four  passbooks  which  had  been 
issued  by  the  appellee  association  to  the  ap- 
pellant; that  Mr.  Weber  told  Schlenker,  the 
secretary  of  the  association,  that  the  pass- 
books did  not  show  the  amount  due  fronj  ap- 
pellant to  be  the  amount  claimed  by  Schlen- 
ker to  be  due  from  him;  tliat  Schlenker  in- 
sisted that  the  books  of  the  association  kept 
by  him,  as  secretary,  showed  the  correct 
amount  to  be  due  from  the  appellant,  but 
that  Weber  told  Schlenker  the  passbooks 
could  not  be  made  to  show  that  amount;  that 
the  witness,  at' the  dictation  of  Mr.  Weber, 
prepared  the  bill  for  foreclosure  In  typewrit- 
ing, leaving  the  amount  claimed  to  the  appel- 
lee association  from  the  appellant  blank; 
that  Schlenker  and  Weber  had  a  number  of 
conferences  about  the  matter,  and  that 
Schlenkw  finally  told  Mr.  Weber  to  put  "the 
figures"  as  he  gave  them  in  the  bill  for  fore- 
closure, and  that  Mr.  Weber  said  to  Wm  he 
would  have  to  prove  them  to  be  correct  on 
the  trial,  and  directed  the  witness  to  Insert 
in  the  bill  the  amount  as  claimed  by  the 
txtoks  kept  by  Schlenker,  the  secretary,  and 
the  witness  wrote  in  the  amoimt  with  a  pen. 
Mr.  Flamming  made  other  statements  as  to 
the  items  of  payments  which  appeared  upon 
the  passbooks,  which  tended  to  support  the 
contention  of  the  appellant  upon  that  point. 
Mrs.  Weber,  wife  of  the  deceased  solicitor, 
also  gave  testimony  to  the  efCect  that  she 


saw  the  passbooks  In  question  In  tho  posses- 
sion of  her  husband  while  he  was  employed 
as  solicitor  for  the  association.  The  associa- 
tion did  not  produce  the  passbooks,  though 
properly  notified  so  to  do,  but  presented 
proof  to  the  effect  it  was  not  within  Its  pow- 
er to  find  or  produce  the  books.  The  master 
ruled  that  the  books  kept  by  or  under  the  di- 
rection of  Schlenker,  as  secretary  of  the  as- 
sociation, were  admissible  in  evidence,  and 
adjusted  the  accounts  between  the  appellant 
and  the  association  largely  from  the  items 
appearing  upon  the  books.  Exceptions  to 
such  action  on  the  part  of  the  master  were 
overruled,  and  the  amount  of  the  decree  was 
determined  upon  consideration  of  the  account 
as  shown  by  the  books.  The  true  rule  gov- 
erning the  introduction  of  the  t)Ooks  of  the 
association  In  evidence  In  support  of  the 
claim  of  the  association  against  one  of  its 
members  must  therefore -be  determined. 

We  do  not  think  the  books  were  admissi- 
ble on  the  ground  that  appellant  was  a  mem- 
ber of  the  association,  and  its  books  therefore 
evid^ice  against  him,  or  that  a  foundation 
was  made  fn  the  proof  for  the  admission  of 
the  books  as  books  of  account,  under  the  pro- 
visions of  our  statute.  Section  3  of  chapter 
61  (Kurd's  Rev.  St  1899,  p.  859)  relates  to 
the  admissibility  in  evidence  of  books  of  ac- 
count, and  is  as  follows:  "Where  In  any  civil 
action,  suit  or  proceeding,  the  claim  or  de- 
fense is  founded  on  a  book  account,  any 
party  or  interested  person  may  testify  to  his 
account  book,  and  the  items  therein  contain- 
ed; that  the  same  is  a  book  of  original  en- 
tries, and  that  the  entries  therein  were  made 
by  himself,  and  are  true  and  just;  or  that 
the  same  were  made  by  a  deceased  person, 
or  by  a  disinterested  person,  a  non-resident 
of  the  state  at  the  time  of  the  trial,  and  were 
made  by  such  deceased  non-resident  person 
In  the  usual  course  of  trade,  and  of  his  duty 
or  employment  to  the  party  so  testifying; 
and  thereupon  the  said  account  book  and  en- 
tries shall  be  admitted  as  evidence  in  the 
cause." 

It  appeared  In  the  case  at  bar  that  the  en- 
tries here  involved  were  written  in  the  books 
of  the  association  by  one  Herman  Mueblei- 
sen,  who  was  employed  by  Mr.  Schlenker, 
the  secretary  of  the  association,  to  do  cler- 
ical work  for  him.  Mr.  Muehlelsen  had  no 
personal  knowledge  of  the  payments  made 
by  the  appellant  which  he  recorded  in  the 
books.  At  the  close  of  each  week  Mr.  Mueh- 
lelsen would  make  a  list  of  the  names  of  all 
the  members  of  the  association  from  whom 
payments  of  dues  and  Interest  were  due  to 
be  made  during  the  following  week,  and  de- 
liver the  list  to  Mr.  Schlenker,  the  secretary, 
who  would  receive  all  payments  made,  and 
note  the  same  on  the  list.  At  the  end  of  the 
week  Mr.  Schlenker  would  deliver  the  list  to 
Mr.  Muehlelsen,  with  his  notations  of  pay- 
ments thereon,  and  Mr.  Muehlelsen  would 
make  the  entries  on  the  Ix>oks  of  the  asso- 
ciation from  the  lists  so  given  him  by  Mr. 
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Scblenker.  Mr.  Muehlelsen  testified  these 
lists,  or  pay  sheets,  as  they  were  called,  were 
kept  for  a  time  In  the  vaults  of  the  associa- 
tion, but  that  he  did  not  know  what  had  be- 
come of  them,  or  any  of  them.  None  of  such 
pay  sheets  or  lists  from  which  entries  had 
been  made  were  produced.  The  entries  on 
the  lists  or  pay  sheets  were  made  by  Scblen- 
ker. He  did  not  testify  the  entries  on  the 
lists  or  pay  sheets  were  true,  nor  was  there 
any  testimony  to  show  that  the  entries  as 
transcribed  from  the  slips  to  the  books  were 
compared  with  the  entries  on  the  lists  or  pay 
sheets,  and  found  to  be  correct 

Apart  from  the  inquiry  whether,  as  the 
slips  or  pay  sheets  were  kept  until  the  close 
of  the  week,  and  then  transcribed,  the  books 
should  be  regarded  as  books  of  original  en- 
tries, we  think  It  clear  the  preliminary  proof 
was  not  sufficient  to  Justify  the  admission 
of  the  books  under  and  by  virtue  of  said  sec- 
tion 3  of  said  chapter  51,  entitled  "Evi- 
dence," etc.  In  Redlich  v.  Banerlee,  98  111. 
134,  38  Am.  Bep.  87,  the  entries  were  written 
on  a  slate  and  copied  on  the  books,  and  we 
held  the  books  admissible.  But  the  evidence 
showed  that  the  entries  were  made  by  one 
Keppleberg  at  the  time  of  the  transactions, 
and  that  Bauerlee  transcribed  the  entries 
from  the  slate  onto  the  books.  Keppleberg 
testifled  the  entries  were  true  and  correct, 
and  the  proof  showed  that,  after  the  entries 
were  transcribed  from  the  slate  to  the  books, 
Bauerlee  and  Keppleberg  compared  the  slate 
and  the  books,  and  ascertained  that  the  items 
on  the  slate  had  been  correctly  copied  on  the 
books.  In  Chlsholm  v.  Beaman  Machiqe  Co., 
160  111.  101,  43  N.  E.  796,  we  held  that  where 
the  party  who  makes  the  entry  on  the  books 
has  no  personal  knowledge  of  their  correct- 
ness, but  makes  them  from  items  furnished 
by  another,  It  was  essential  the  party  who 
furnished  the  items  should  testify  to  their 
correctness,  or  that  such  satisfactory  proof 
as  the  transaction  was  susceptible  o.'  should 
be  made.  In  9  American  &  English  Ency- 
clopedia of  Law  (2d  Ed.)  p.  919,  it  Is  said: 
"In  order  to  entitle  a  book  of  account,  made 
up  of  entries  transcribed  from  temporary 
memoranda,  to  be  read  in  evidence,  it  has 
been  held  that  such  book  must  be  supported 
not  only  by  the  suppletory  oath  of  the  party 
who  made  the  entries  in  the  book,  but  that 
the  person  who  made  the  temporary  memo- 
randa in  the  first  instance,  where  the  entries 
in  both  cases  were  not  made  by  the  same 
person,  must  also  be  called  to  prove  that,  at 
or  about  the  time  the  charges  were  made, 
articles  were  delivered  or  work  performed  of 
a  character  similar  to  those  charged  in  the 
book."  Tested  by  these  rules  thus  announced, 
it  is  manifest  the  evidence  in  the  case  at  bar 
did  not  justify  the  admission  of  the  books  of 
the  association  in  evidence  as  ordinary  books 
of  account. 

It  is  nrged  that  the  books  of  a  private  cor- 
poration, as  between  the  members  of  the 
corporation,  are  of  the  nature  of  public  books. 


and  for  that  reason  admissible  in  evidence 
Such  books  are  evidence  of  the  election  oi 
officers  of  the  corporation  and  other  corpo 
rate  acts  and  proceedings,  for  the  reason  the 
books  are  for  tliese  purposes  In  the  nature 
of  public  books  or  documents.'  1  Greenleaf 
on  Evidence,  |  494;  9  Am.  &  Eng.  Ency.  of 
Law  (2d  Ed.)  S95.  But  we  think  it  well,  and 
moreover  Justly,  settled,  that  the  books  of  a 
corporation  are,  as  to  matters  pertaining  to 
the  dealings  of  a  corporation  with  one  of  its 
members  -as  an  Individual,  not  books  of  9 
public  nature,  and  not  admissible  in  evidence 
In  a  suit  by  the  corporation  against  a  mem- 
ber to  enforce  an  Indebtedness  In  favor  of 
the  corporation  upon  that  ground,  but  opiy 
when  brought  within  the  rule  established  by 
the  statute  authorizing  the  introduction  of 
private  books  of  account  In  evidence.  In 
Rudd  v.  Robinson,  126  N.  T.  113,  26  N.  B. 
1046,  12  L.  R.  A.  473,  22  Am.  St.  Rep,  816,  It 
was  said:  "After  a  careful  consideration  of 
nil  the  cases  which  have  come  to  our  atten- 
tion, we  can  perceive  no  principle  upon 
which  the  account  books  of  a  corporation  can 
be  evidence  against  a  member  of  the  cor- 
poration of  the  accounts  and  entries  therein 
made,  in  a  suit  brought  by  the  corporation  or 
its  representatives  against  him  to  enforce  bis 
liability  upon  such  account.  The  officers  and 
bookkeepers  of  a  corporation  are  in  no  sense 
bis  agents.  Individually  he  has  no  control 
over  thehr  acts,  and  has  no  responsibility 
therefor,  and  In  making  the  entries  they  do 
not,  in  any  legal  sense,  represent  or  bind 
him.  •  •  ♦  It  would  be  quite  a  danger- 
ous, and  we  think  startling,  proposition,  to 
hold  that  a  clerk  or  other  officer  in  a  business 
corporation  could  enter  charges  In  its  books 
of  account  against  a  director  or  stockholder 
which  could  be  proved  in  favor  of  the  cor- 
poration by  the  mere  production  of  the 
books,  thus  throwing  upon  him,  or  his  per- 
sonal representatives  after  his  death,  tha 
burden  of  explaining  the  entries  or  showing 
them  to  be  untrue,  and  we  believe  the  doc- 
trine has  no  support  in  principle  or  authority. 
A  corporation  seeking  to  enforce  a  claim 
against  one  of  its  directors  or  stockholders 
must  establish  It  by  the  application  of  the 
same  rules  of  evidence  which  are  applied  in 
an  action  brought  by  an  individual  to  enforce 
a  claim  against  any  defendant."  In  9  Amer- 
ican &  English  Eiicyclopedla  of  Law  (2d  Ed.) 
p.  893,  It  is  said:  "The  books  of  a  corpora- 
tion are  admissible  in  evidence  in  a  contro- 
versy between  the  corporation  and  its  mem- 
bers In  matters  pertaining  to  the  corporate 
proceeding  and  acts,  but  where  the  corpora- 
tion deals  with  its  members  as  with  indi- 
viduals—In  which  case  they  sustain  the  re- 
lation of  strangers  to  It— the  corporation 
books  are  not  admissible  against  the  mem- 
bers as  evidence  of  such  private  contracts 
and  dealings;  and,  in  the  application  of  this 
principle,  directors  of  the  corporation  and 
stockholders  thereof  stand  upon  the  same 
footing."    The  proceeding  at  bar  has  for  its 
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end  the  establishment  of  an  Indebtedness  In 
faTor  of  the  corporation  against  the  appel- 
lant, and  the  books  of  the  corporation  are 
only  admissible  in  evidence  for  the  purpose 
of  proving  the  alleged  indebtedness  of  the 
appellant  after  the  foundation  for  such  ad- 
mission has  been  made  by  the  requisite  pre- 
liminary proof  as  is  required  to  authorize  the 
reception  In  evidence  of  the  books  of  account 
of  a  private  individual  or  firm.  As  we  have 
before  seen,  the  necessary  preliminary  proof 
was  not  made,  and  it  was  error  to  accept  the 
books  in  evidence. 

We  have  stated  the  condition  of  the  proofs 
sufficiently  to  demonstrate  that  the  error  was 
so  prejudicial  as  to  require  reversal  of  the 
decree. 

As  the  decree  must  be  reversed,  and  the 
cause  remanded  to  be  heard  again,  other 
contentions  raised  and  discussed  by  counsel 
need  not  be  adverted  to,  as  the  cause  may 
never  again  come  into  this  court,  and,  If  It 
does,  it  must  be  upon  a  different  record, 
which  may  not  raise  such  contentions,  or.  If 
It  does  raise  them,  will  present  them  upon  a 
different  state  of  proofs  than  that  now  be- 
fore us. 

The  Judgment  of  the  Appellate  Court  and 
the  decree  of  the  circuit  court  are  each  re- 
versed, and  the  cause  is  remanded  to  the  cir- 
cuit court  for  further  proceedings  consistent 
with  the  views  herein  expressed.  Reversed 
and  remanded. 


(SM  111.  «U) 

THOMAS  et  al.  v.  CITY  OP  CHICAGO. 
(Supreme  Court  of  Illinois.    Oct.  26,  1903.) 

■MINENT  DOMAIN— STREETS— CONDEMNATION 
—JURY— ISSUES  DETERMINABLE— OWNER- 
SHIP OF  PROPERTY— PRESCRIPTION. 
1. 4  Starr  &  C.  Ann.  St  p.  166,  c.  24,  par.  69, 
relating  to  the  taking  of  private  property  for 
public  improyemeats,  provides  that  a  jury  shall 
be  impaneled  to  ascertain  the  compensation  and 
damages,  and  determine  whether  or  not  any 
lot  assessed  in  said  proceeding  for  which  objec- 
tions have  been  filed  has  been  assessed  more 
than  it  will  be  benefited  by  the  improvement. 
Held,  that  a  jnry  appointed  under  such  section 
had  no  authority  to  consider  the  qnestion  as  to 
whether  or  not  the  city  had  acquired  title  to 
property  sought  to  be  taken  for  street  purposes 
by  prescription. 

Appeal  from  Superior  Court,  Cook  County; 
Joseph  E.  Gary,  Judge. 

Proceeding  by  the  city  of  Chicago,  for  the 
assessment  of  damages  for  the  taking  of 
certain  property  for  street  purposes,  against 
Charles  H.  Thomas  and  others.  From  a 
Judgment  in  favor  of  the  city,  defendants 
appeal.    Reversed. 

Sherman  C.  Spltzer  and  Enoch  J.  Price, 
for  appellants.  Edgar  Bronson  Tolman  and 
WUllam  M.  Pindeil  (Charles  M.  Walker, 
Corp.  Counsel,  of  counsel),  for  appellee. 

HOGGS,  J.  On  the  lOtb  day  of  Pebruary, 
1902,  the  city  council  of  the  city  of  Chicago, 

f  1.  See  Eminent  Domain,  vol.  Ig,  Cent  Dig.  i  E46. 


In  pursuance  of  the  recommendation  of  the 
board  of  local  improvements  of  the  city, 
adopted  an  ordinance,  the  first  section  where- 
of provided  that  Princeton  avenue  should  be 
opened  from  West  Forty-Sixth  sflreet  to 
West  Porty-Sizth  Place,  In  said  city,  and 
that  certain  lots  and  parts  of  lots  in  the  said 
section  of  the  ordinance  fully  described 
should  be  condemned  for  the  purpose  of  so 
extending  the  said  avenue  on  and  over  the 
said  lots  and  parts  of  lots.  The  third  section 
of  the  said  ordinance  provided  that  the  Just 
compensation  to  be  paid  to  the  owners  of  the 
lots  and  parts  of  lots  so  to  be  taken  for  the 
purpose  of  opening  the  avenue  should  be 
paid  by  special  assessments  on  the  property 
to  be  benefited  by  the  extension  of  the  ave- 
nue. The  fourth  section  directed  that  a  peti- 
tion be  filed  In  the  superior  court  of  Cook 
county  for  the  purpose  of  determining  the 
Just  compensation  so  to  be  made  for  the  pri- 
vate property  to  be  taken,  and  also  to  de- 
termine what  property  will  be  benefited  by 
the  said  improvement,  and  in  what  amount 
This  was  a  petition  filed  In  the  said  superior 
court  of  Cook  county.  In  irarsuance  of  such 
ordinance,  under  the  provisions  of  sections 
13,  14,  art  9,  of  the  city  and  village  act,  ap- 
proved June  14,  1897,  In  force  July  1,  1897 
(4  Starr  &  C.  Ann.  St  p.  161,  c.  24,  pars.  49, 
50).  Commissioners  appointed  by  the  court 
reported  that  the  appellants  were  the  owners 
of  record,  respectively,  of  the  lots  and  parts 
of  lots  .described  in  the  ordinance,  over  and 
upon  which  the  avenae  was  to  be  opened, 
and  that  they  had  estimated  the  total  Just 
compensation  to  be  paid  them  for  the  lots 
and  parts  of  lots  so  to  be  taken  and  dam- 
aged was  $6,810.  The  commissioners  a?so 
reported  that  certain  other  lots  and  parts  of 
lots  described  In  the  report  would  be  benefit- 
ed by  the  proposed  extension  and  opening 
of  the  avenue,  and  in  their  report  gave  the 
names  of  the  owners  of  the  lots  and  parcels 
of  land  so  to  be  benefited,  and  the  estimate 
of  the  commissioners  of  the  amount  each  of 
said  properties  would  be  benefited,  by  the 
opening  of  the  avenue.  When  the  cause 
came  on  to  be  heard,  the  appellants,  as  the 
owners  of  the  lots  and  parts  of  lots  sought 
to  be  condemned,  filed  objections  to  the  com- 
missioners' report,  the  substance  of  such  ob- 
jections l)eing  that  their  estimate  of  the  Just 
compensation  was  too  low.  Certain,  If  not 
all,  of  the  owners  of  the  property  to  be  as- 
sessed as  benefited  by  the  opening  of  the 
proposed  avenue,  filed  a  number  of  objec- 
tions to  the  assessment  of  benefits  against 
their  property— among  other  objections,  that 
(1)  the  town  of  Lake  In  the  year  1871  pur- 
chased the  lots  which  it  was  proposed  to 
condemn  from  one  Isaac  Starr,  Jr.,  and  laid 
out  the  avenue  over  said  lots,  and  the  same 
had  been  used  as  a  public  street  for  over  30  ' 
years;  and  (2)  that  the  said  lots  had  been 
used  as  a  public  highway  for  more  than  20 
years.  A  Jury  was  Impaneled  under  the  pro- 
visions of  section  23  of  the  city  and  village 
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act  (4  Starr  &  C.  Ann.  St.  par.  59,  c.  24,  p.  166), 
which  controls  the  proceedings  in  such  cases, 
and  provides  that  a  Jury  shall  be  impaneled 
to  ascertain  the  Just  compensation  to  be  paid 
to  the  owners  of  the  lots  and  parts  of  lots 
to  be  condemned,  and  also  to  hear  and  de- 
termine whether  any  piece  or  parcel  of  prop- 
erty had  been  assessed  more  than  it  would 
be  benefited  by  the  improvement  On  the 
hearing  of  these  issues  I)efore  the  Jury,  the 
court,  over  the  objection  of  the  appellants, 
who  were  parties  to  the  proceeding  as  own- 
ers of  the  property  to  be  condemned,  per- 
mitted proof  to  be  produced  In  support  of  the 
insistence  of  the  objectors  that  a  street  or 
Ughway  existed,  by  prescription,  over  the 
lots  and  parts  of  lots  which  the  petition  of 
the  city  asked  should  be  condemned. 

The  appellants  ofTered  to  produce  in  evi- 
dence a  decree  in  chancery  entered  In  the 
superior  court  of  CJook  county  at  Its  July 
term,  1893,  on  a  bill  filed  by  one  George  E. 
Cook  (through  whom  the  objectors  held  title) 
against  the  city  of  Chicago,  and  also  offered 
the  bill  and  the  demurrer  of  the  city  thereto. 
The  bill  alleged  that  Cook  was  the  owner  of 
the  lots  here  sought  to  be  condemned;  that 
he  had  never  dedicated  or  opened  a  street 
over  them,  or  authorized  any  one  else  so  to 
do;  that  the  city  was  claiming  the  right  to 
ase  and  Improve  the  lots  as  a  street,  and 
was  threatening  to  take  possession  thereof. 
The  decree  recited  that  the  demurrer  to  the 
bill  had  been  overruled,  and  tliat  the  dtj^ 
elected  to  stand  by  Its  demurrer.  The  de- 
cree peri)€tually  enjoined  the  city  from  at- 
tempting to  enter  upon  said  lots  for  the  pur- 
pose of  opening  and  extending  Princeton 
avenue  until  the  same  should  be  condemned, 
and  J  oat  compensation  therefor  paid.  This 
decree  and  the  record  of  the  proceedings  In 
the  case  were  held  not  competent  to  be  ad- 
mitted In  evidence.  The  Jury  returned  a  ver- 
dict that  the  lots  and  parts  of  lots  sought  to 
be  condemned  "has  been  for  more  than 
twenty  years  a  public  highway,  and  that  the 
same  is  the  property  of  the  city  of  Chicago." 
Motions  for  a  new  trial  and  In  arrest  of  Judg- 
ment were  overruled,  and  exceptions  taken, 
and  Judgment  was  entered  "that  the  prop- 
erty described  in  the  petition,  and  the  inter- 
est of  each  and  all  of  the  respondents  herein 
named  as  owners,  are  subject  to  the  rights 
of  the  public  to  use  the  same  as  a  public 
highway,  and  that  therefore  the  petition  for 
condemnation  of  said  property  should  be, 
and  hereby  Is,  dismissed."  The  owners  of 
the  lots  and  parts  of  lots  sought  to  be  con- 
demned have  prosecuted  this  appeal. 

The  Judgment  must  be  reversed.  The  pro- 
ceeding Is  purely  statutory,  being  under  the 
authority  of  an  act  of  the  General  Assembly 
approved  June  14, 1897,  In  force  July  1,  1897, 
entitled  "An  act  concerning  local  improve- 
ments." The  Jury  was  Impaneled  by  vlrtu'e 
of  the  provisions  of  section  23  of  the  act  (4 
Starr  &  C.  Ann.  St.  par.  59,  c.  24,  p.  166). 
The  section  provides  a  Jury  shall  be  impan- 


eled "to  ascertain  the  Just  compensation  to 
be  paid  to  all  such  owners  of  property  to 
be  taken  or  damaged;  •  •  •  and  shall 
also  determine  whether  or  not  any  lot,  piece 
or  parcel  of  land  assessed  In  said  proceeding, 
for  which  objections  have  been  filed,  has 
been  assessed  more  than  it  will  be  benefited 
by  said  Improvement."  The  authority  of  the 
Jury  arises  solely  out  of  the  statute,  and  is 
restricted  to  that  conferred  by  the  statute. 
The  Jury  had  power  to  investigate  and  de- 
termine only  as  to  the  Issues  which  the  stat- 
ute authorized  them  to  decide.  Substantially 
the  same  questions  as  to  the  power  of  a  Jury 
under  the  proper  construction  of  similar 
statutes  were  presented  in  Qoodwlllle  v. 
City  of  Lake  View,  137  III.  61,  27  N.  B.  15; 
Gage  y.  City  of  Chicago,  146  Bl.  499,  34  N. 
E.  1034;  and  Newman  v.  City  of  Chicago, 
153  111.  469.  38  N.  E.  1053,  and  in  each  of  the 
cases  we  held  that  the  only  Issues  proper  to 
be  considered  and  determined  by  the  Jury 
were  those  specified  in  the  statute  author- 
izing the  Jury  to  be  impaneled. 

Whether  a  street  exists,  by  prescriptloD, 
on  and  over  the  lots  owned  by  the  appel- 
lants, if  not  already  adjudicated  by  the  pro- 
ceedings and  decree  in  the  court  of  chancery 
between  Cook  and  the  city  of  Chicago,  may 
be  Investigated  and  determined  by  some 
proper  proceeding  in  a  court  of  competent 
Jurisdiction  to  decide  that  contention.  The 
present  proceeding  was  instituted  under  the 
authority  of  a  statute  authorizing  it  to  be 
begun  only  upon  the  theory  no  street  existed 
there,  and  that  the  lots  were  private  prop- 
erty, and  It  must  proceed  to  final  Judgment, 
if  at  all,  in  that  view. 

The  Judgment  is  reversed,  and  the  cause 
will  be  remanded  for  such  other  and  further 
proceedings  as  to  law  and  Justice  shall  ap- 
pertain.   Reversed  and  remanded. 


(SM  111.  B9S> 

UNITY  CO.  ▼.  EQUITABLE  TRUST  CO. 
et  al. 

(Supreme  C!oart  of  Illinois.    Oct.  20,  1903.) 

TRUST  DEED— BONDS— AUTHORITY  OP  TRUS- 
TEE!—FORECLOSURE  —  PARTIES  —  ASSIGNOR 
OF  LBIASE— SOLICITOR'S  FESES— ALLOWANCE 
—  PROOF  —  ULTRA  VIRES  —  REPLICATION  — 
WAIVER. 

1.  Where  a  defendant  joins  in  taking  proof 

on  the  filing  of  an  incomplete  replication,  and 
a  bearing  is  had  on  the  pleadings  and  proof 
without  objection,  defendant  thereby  waives  ob- 
jections to  the  replication. 

2.  Though  an  officer  of  a  trustee  under  a 
trnst  deed  to  secure  the  purchasers  and  holders 
of  certain  bonds  stated  to  the  grantor  dnring 
negotiations  for  the  issuance  of  new  bonds  for 
the  old  ones  that  the  trustee  controlled  the  old 
bonds,  and  would  see  that  they  yreee  surren- 
dered for  the  new  ones,  this  is  not  evidence 
against  the  holders  of  the  old  t)ondB,  and  does 
not  place  on  them  the  burden  of  proving  such 
officer's  want  of  authority  in  a  suit  to  foreclose 
the  trust  deed  for  nonpayment  of  the  old  bonds. 

1 1.  See  Eiqulty,  vol.  19,  Cent  Dig.  |  W;  Pleadlns, 
vol.  S»,  Cent  Die  I  1380. 
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3.  The  president  of  a  corporation  issninK  bonds 
for  the  purpose  of  taking  up  old  bonds  secured 
by  a  truiit  deed  and  securing  additional  funds 
retained  the  bonds  with  which  it  was  sought  to 
secure  additional  funds,  and  used  tliem  as  se- 
curity in  borrowing  money  for  the  corporation. 
Held,  that  he  was  not  a  necessary  party  to  a 
foreclosnre  suit  under  the  trust  deed. 

4.  A  person  having  a  leasehold  interest  in 
real  estate,  which  he  has  assigned  to  another, 
is  not  a  necessary  party  In  a  suit  to  foreclose 
a  trust  deed  given  by  the  assignee,  though  he 
m^  be  liable  for  the  rent  on  the  original  lease. 

o.  In  foreclosure  proceedings  under  a  trust 
deed  providing  for  solicitor's  fees,  it  is  compe- 
tent to  take  proof  of  the  value  of  the  solicitor's 
services  at  the  conclusion  of  the  testimony  in 
chief,  and  to  include  therein  the  services  which 
it  is  reasonable  to  expect  will  be  rendered. 

6.  Where  a  corporation,  against  which  it  was 
songht  to  foreclose  a  trust  deed,  objected  to  the 
introduction  in  evidence  of  the  deed  and  the 
bonds  secured  thereby  on  the  ground  that  it 
had  exceeded  its  power  in  executing  them,  it 
was  proper  to  include  an  investigation  of  the 

?uestion  of  nltra  vires   in   allowing  solicitor's 
ees,  although  that  question  was  not  raised  by 
the  answer. 

7.  That  the  president  of  a  corporation  had 
possession  of  bonds  issued  by  the  company,  and 
was  endeavoring  to  sell  a  portion  of  them,  and 
in  default  of  such  sale  was  borrowing  money 
thereon  for  the  purposes  of  a  company,  is  not 
evidence  that  he  owned  the  bonds,  or  was  a 
necessary  party  in  proceedings  to  forerlose  the 
trust  deed  by  which  they  were  secured. 

Appeal  from  Appellate  OotiTt,  First  Dis- 
trict 

Bill  by  the  Bqnltable  Tmst  Company  and 
others  against  the  Unity  Company  and  oth- 
ers to  foreclose  a  trust  deed.  From  a  Judg- 
ment of  the  Appellate  Court  (107  III.  App. 
449)  affirming  a  decree  for  complainants,  the 
Unity  Comiwny  appeals.    Affirmed. 

On  January  25,  1890,  John  P.  Altgeld  leas- 
ed from  Tobias  G.  Kichardson  lots  4  and  5 
In  the  assessor's  division  of  original  lots  3, 
4,  and  5  in  block  37,  original  town  of  Chicago, 
for  the  term  of  99  years,  at  an  annual  rental 
of  $18,000,  payable  quarterly.  On  June  25, 
1890,  this  leasehold  estate  -was  conveyed  to 
the  Unity  Company,  of  which  John  P.  Alt- 
geld was  president.  The  Unity  Company 
erected  thereon  a  16-story  office  building, 
known  as  the  "Unity  Building."  On  July  1, 
1801,  appellant  Issued  300  bonds  of  $1,000 
each,  maturing  July  1,  1911,  to  which  were 
attached  interest  coupons  due  and  payable 
on  the  1st  day  of  January,  April,  July,  and 
October  of  each  year.  To  secure  the  pur- 
chasers and  holders  of  these  bonds,  appellant 
conveyed  Its  leasehold  property  and  building 
to  the  Jennings  Trust  Company,  now  the 
Equitable  •  Trust  Company,  as  trustee,  and 
covenanted  that,  in  case  of  default  in  the 
payment  of  the  rent  under  the  lease  accord- 
ing to  the  terms  thereof,  or  in  case  of  default 
in  the  payment  of  interest  on  the  bonds,  con- 
tinuing for  30  days,  the  holders  of  a  majority 
of  the  bonds  might  elect  to  declare  the  prin- 
cipal of  the  bonds  due.  The  trust  deed  fur- 
ther provided  that  on  or  before  July  1st  of 
each  year,  commencing  in  1896,  the  appellant 
should  deposit  with  the  trustee  a  sufficient 
sum  to  retire  20  of  these  bonds,  and  that  in 


case  of  default  therein  the  holders  of  the 
bonds  might  declare  them  due.  Appellant 
made  default  in  the  payment  of  rent  on  July 
1,  1890,  and  on  October  1,  1899,  and  failed 
to  meet  the  payments  of  interest  due  October 
1,  1809.  Up  to  December  15,  1899,  the  date 
of  the  filing  of  the  bill  herein,  it  had  failed 
to  deposit  any  money  with  the  trustee  for  the 
purpose  of  retiring  the  20  bonds  per  year. 
On  January  1,  1895,  the  appellant  issued  400 
bonds,  each  for  $1,000,  similar  In  every  re- 
spect to  those  issued  in  1891,  except  their 
date,  maturity,  and  the  time  at  which  re- 
demption of  20  bonds  per  year  should  com- 
mence, which  was  fixed  at  July  1,  1899. 
These  bonds  were  issued  to  exchange  for  the 
300  bonds  issued  in  1891,  and  to  raise  $100,000 
additional  to  pay  debts  being  carried  by  the 
appellant  A  trust  deed  similar  to  that 
given  in  1891  was  executed  to  the  Equitable 
Trust  Company,  as  trustee,  to  secure  this 
Issue,  and  300  of  the  bonds  were  placed  with 
the  trustee  to  exchange  for  those  outstand- 
ing. The  remaining  100  bonds  were  In  the 
hands  of  Gov.  Altgeld,  as  president  of  the 
Unity  Company,  to  be  sold.  He  first  offered 
them  to  Walsh,  who  declined  to  buy.  He 
then  deposited  60  of  them  with  the  Chicago 
National  Bank  to  secure  his  individual  note  * 
for  $35,000.  Ten  of  these  he  afterwards 
withdrew,  which  made  a  total  of  50  in  his 
hands  to  be  otherwise  disposed  of.  Some  of 
these  he  sold— how  many  does  not  appear. 
He  paid  his  note  of  $35,000  to  the  Chicago 
National  Bank  and  took  up  the  50  bonds  left 
as  collateral  with  that  amount  of  money  bor- 
rowed from  the  Illinois  National  Bank,  and 
to  secure  his  note  for  that  amount  to  the  lat- 
ter bank  he  deposited  with  that  bank  64  of 
the  100  bonds  which  had  been  in  his  hands 
for  sale.  This  second  trust  deed  recites  that 
the  property  is  subject  to  the  trust  deed  of 
1891;  that  the  Unity  Company  agrees  that 
300  of  the  400  bonds  secured  by  it  shall  be 
deposited  with  the  trustee,  and  held  by  it  for 
the  purpose  of  exchange  and  delivery  to  the 
holders  of  the  300  bonds  Issued  in  1891.  It 
authorizes  the  trustee  to  make  the  exchange, 
and  provides  that  when  all  of  the  first  issue 
have  been  taken  up  by  the  trustee  in  ex- 
change, they  shall  be  canceled,  and  the  lien 
discharged. 

Altgeld  testified  that  John  R.  Walsh,  presi- 
dent of  the  Equitable  Trust  Company,  agreed 
with  him  to  cancel  the  bonds  issued  in  1891 
upon  the  delivery  to  the  Equitable  Trust 
Company  of  300  bonds  of  the  issue  of  1805. 
Walsh  denies  this  agreement  Tlie  evidence 
shows  that  the  Equitable  Company,  at  the 
time  of  this  alleged  agreement,  owned  prac- 
tically none  of  the  bonds  Issued  in  1891:  that 
they  had  been  sold  by  the  trustee  to  numer- 
ous persons;  and  that  John  R.  Walsh  owned 
none  of  them.  At  the  time  this  proceeding 
was  commenced,  the  trustee  had  not  sold,  ex- 
changed, or  in  any  way  disposed  of  any  of 
the  bonds  issued  in  189S,  but  it  still  had  them' 
In  its  possession. 
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On  November  15,  1899,  a  majority  of  the 
holders  of  the  bonds  iBsued  In  1891  notified 
the  trustee,  In  writing,  of  the  several  de- 
faults of  the  appellant,  expressed  their  elec- 
tion to  declare  the  principal  of  the  bonds 
due,  and  requested  the  trustee  to  take  imme- 
diate possession  of  the  property,  and  pro- 
ceed to  foreclose  the  trust  deed.  In  pursu- 
ance of  these  notices  and  requests,  the  Equi- 
table Trust  Company,  on  November  23,  1899, 
served  a  written  demand  upon  the  appellant 
for  the  amount  due  upon  Its  bonds.  On  the 
same  date  the  Unity  Company,  by  a  written 
instrument,  surrendered  possession  of  the 
property  to  the  trustee,  as  provided  for  in  the 
trust  deed,  and  acknowledged  its  inability  to 
comply  with  the  demand. 

This  bill  to  foreclose  was  filed  by  the 
Bquitable  Trust  Company,  holder  of  13  of  the 
bonds,  and  the  owners  of  the  balance  of  the 
issue  of  1891,  against  the  Unity  Company 
and  the  holders  and  owners  of  the  additional 
100  bonds  of  the  1895  issue.  The  tenants  of 
the  building  were  also  made  defendants. 
Altgeld  was  not  made  a  party  to  the  pro- 
ceeding. An  answer  was  filed  by  the  Unity 
Company,  alleging  that  under  an  agreement 
with  John  R.  Walsh,  president  of  the  Equita- 
ble Trust  Company,  the  bonds  issued  in  1895 
were  to  be  exchanged  and  substituted  for 
those  issued  in  1891;  that,  relying  on  this 
agreement,  as  represented  to  them  by  Alt- 
geld, several  persons  purchased  bonds  of  the 
issue  of  1895,  and  that  by  reason  of  the 
agreement  aforesaid  the  bonds  and  trust 
deed  of  1895  supersede  and  take  the  place  of 
those  of  1891,  so  that  proceedings  cannot  be 
brought  to  foreclose  the  trust  deed  of  1891; 
also  alleging  that  this  proceeding  is  brought 
in  violation  of  an  agreement  not  to  foreclose 
immediately  after  the  Equitable  Trust  Com- 
pany took  possession  of  the  building.  A  rep- 
lication was  filed  by  appellees  thereto,  which, 
however,  was  not  signed  by  appellees  or 
their  solicitor.  No  objection  was  made  by 
appellant  to  this  incomplete  replication.  The 
cause  was  referred  to  the  master,  who  took 
testimony  offered  by  each  party,  and  upon 
his  report  being  filed  a  hearing  was  had,  and 
a  decree  was  rendered  by  the  circuit  court  of 
Cook  county  finding  that  the  trust  deed  of 
1891  was  a  prior  lien  to  that  of  1895,  and  or- 
dering a  sale  of  the  property  to  satisfy  the 
debt  and  interest,  which  amounted  to  $328,- 
917.75,  and  the  costs  of  the  proceeding.  It 
also  ordered  that  a  solicitor's  fee  of  $7,500 
be  allowed  to  complainants'  solicitor  for  his 
services  herein.  An  appeal  was  taken  by  the 
Unity  Company,  only,  from  this  decree  to 
the  Appellate  Court  for  the  First  District, 
where  the  decree  was  affirmed,  and  that  com- 
pany now  appeals  from  the  Judgment  of  the 
Appellate  Court 

Henry  C.  Noyes,  for  appellant  Acel  F. 
Hatch,  for  appellees. 

SCOTT,  J.  (after  stating  the  facts).  In 
this  case  the  complainants  filed  to  the  an- 


swer of  appellant  a  pleading  In  the  ordinary 
form  of  a  general  replication,  which,  how- 
ever, is  tinslgned.  Appellant  argues  that  un- 
der these  circumstances  the  answer  must  be 
treated  as  true,  and  refers  to  the  case  of 
Orunenberg  v.  Smith,  58  111.  App.  281.  In 
that  case  a  hearing  was  had  upon  bill  and 
answer.  The  law  is  well  settled  that  where, 
as  here,  the  defendant  Joins  in  taking  proof, 
and  a  hearing  is  had  upon  the  pleadings  and 
proof  without  objection,  the  defendant  there- 
by waives  the  filing  of  any  replication  what- 
ever. Marple  v.  Scott,  41  111.  50;  Durham  v. 
Mulkey,  59  111.  91;  Jones  v.  Neely,  72  III.  449. 

The  decree  of  the  court  below  Is  attacked 
on  the  ground  that  an  arrangement  was 
made  between  John  P.  Altgeld,  then  presi- 
dent of  appellant,  and  John  R.  Walsh,  presi- 
dent of  the  Equitable  Trust  Company,  by 
which  300  bonds  of  the  issue  of  1895  were  to 
be  substituted  for  the  bonds  of  1891,  to  fore- 
close which  this  suit  is  brought  Gov.  Alt- 
geld testified  that  he  had  a  conversation 
with  John  R.  Walsh  some  time  in  the  au- 
tumn of  1894,  in  which  Walsh  stated,  in  sub- 
stance, that,  if  the  Unity  Company  would 
make  a  trust  deed  to  the  Equitable  Trust 
Company  to  secure  $400,000  in  bonds  of 
$1,000  each,  and  deliver  them  to  the  Equita- 
ble Trust  Company,  Walsh  or  his  company 
would  "see  that  the  old  bonds  are  surren- 
dered and  canceled";  and  that  Walsh  at  the 
same  time  stated  that  he  and  his  company 
controlled  the  old  bonds,  and  that  be  would 
not  only  secure  the  substitution  of  the  new 
bonds  for  the  old  ones,  but  that  he  would  sell 
the  additional  bonds  for  the  Unity  Company, 
and,  pending  the  sale,  would  advance  the 
money  for  the  additional  100  new  bonds. 
Walsh  fiatly  denies  that  any  such  conversa- 
tion ever  took  place,  or  that  any  such  ar- 
rangement was  ever  made.  Whether  such 
contract  was  entered  into  or  not.  It  is  appar- 
ent that  the  substitution  never  was  made, 
and  that  the  old  bonds  never  were  canceled. 
There  Is  no  evidence  in  the  record  that  at 
the  time  Altgeld  says  this  conversation  took 
place  it  was  in  the  power  of  Walsh  to  bind 
the  then  holders  of  the  bonds.  If  it  be  true 
that  he  stated  that  he  controlled  the  bonds, 
such  statement  would  not  be  evidence  against 
the  holders,  nor  would  such  statement  made 
by  him  cast  upon  them  the  burden  of  show- 
ing that  he  was  not  authorized  to  act  for 
them,  as  is  insisted  by  counsel  for  appellant 
This  record  fails  to  show,  therefore,  any 
satisfaction  of  the  bonds  of  1891,  or  any  sub- 
stitution of  the  new  bonds  for  the  old  bonds, 
or  any  valid  agreement  made  between  the 
Unity  Company  and  the  holders  of  the  old 
bonds  for  the  surrender  of  the  old  bonds  and 
the  substitution  of  the  new  ones. 

The  same  reasoning  applies  to  the  contra- 
tlon  that  an  agreement  was  made  between 
Walsh  and  Altgeld  whereby  the  trust  deed 
was  not  to  be  foreclosed  Immediately  after 
the  possession  of  the  building  had  been  de- 
livered to  the  trust  company.     The  record 
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discloses  no  evidence  of  any  power  in  Walsh 
to  make  any  such  contract  for  or  on  behalf 
of  the  holders  of  the  honds  of  1891. 

Appellant  states  that  John  P.  Altgeld  was 
the  owner  of  64  bonds  of  the  issue  of  1895, 
which,  at  the  time  this  suit  was  commenced, 
were  held  by  the  receiyer  of  the  Illinois  Na- 
tional Bank  as  collateral  secnrity  to  a  note  of 
Altgeld's  for  the  sum  of  135,000.  Such  own- 
ership Is  proven.  It  is  said,  by  the  undisputed 
fact  that  Altgeld  had  possession  of  these 
bonds  at  the  time  he  delivered  them  as  se- 
cnrity to  the  bank  in  question.  As  president 
of  the  Unity  Company,  Altgeld  originally  had 
possession  of  the  entire  issue  of  bonds  of 
1895.  Three  hundred  of  those  bonds  be  de- 
posited with  the  trust  company  to  be  ex- 
changed for  the  old  bonds.  He  snys  that 
Walsh  refused  to  advance  the  money  on  the 
remaining  100  bonds  when  he  was  requested 
to  do  so,  and  that  he  (Altgeld)  thereupon  bor- 
rowed from  the  Chicago  National  Bank  $35,- 
000,  and  d^osited  60  of  these  bonds  as  col- 
lateral security,  and  afterwards  withdrew 
10  of  them.  The  loan  at  the  Illinois  National 
Bank  was  obtained  to  take  up  this  note  at 
the  Chicago  National  Bank,  and  when  the 
note  for  the  money  so  obtained  for  this  pur- 
pose was  given  64  of  the  new  bonds  were  de- 
posited as  collateral  to  Altgeld's  note.  We 
think  it  evident  that  John  P.  Altgeld,  as  the 
president  of  the  Unity  Company  and  for  the' 
Unity  Company,  was  endeavoring  to  sell  the 
additional  100  new  bonds,  and,  failing  a  sale, 
was  engaged'  in  borrowing  money  thereon 
for  the  purposes  of  the  company.  He  had 
possession  of  these  bonds  as  the  officer  of  the 
company.  His  possession  of  them  under  the 
circumstances  is  no  evidence  that  he  owned 
them,  and  does  not  show  that  he  was  a  neces- 
sary party  to  this  suit  We  do  not  determine 
who  is  the  owner  of  the  equity  In  those  64 
bonds.  All  we  decide  In  reference  thereto 
is  that  there  is  no  evidence  in  this  record 
that  such  equity  is  the  property  of  Altgeld  or 
his  estate. 

The  Unity  Building  stands  on  ground 
which  was  leased  by  John  P.  Altgeld  from 
the  owner  thereof  at  an  annual  rental  of 
$18,000.  This  leasehold  interest  was  trans- 
ferred by  Altgeld  to  the  Unity  Company,  and 
is  the  interest  covered  by  the  trust  deed  of 
1S91.  This  suit  is  to  foreclose  an  interest  in 
real  estate  which  bad  been  conveyed  by 
John  P.  Altgeld.  He  was  the  assignor  of 
appellant,  but  was  not  on  that  account  a  nec- 
essary party  to  this  suit.  He  retained  no  in- 
terest in  the  real  estate,  but,  bad  he  done  so, 
he  would  not  have  been  a  necessary  defend- 
ant, because  the  foreclosure  proceedings  can 
only  affect  the  interest  which  had  passed  to 
the  Unity  Company,  and  not  that  which  Alt- 
geld retained;  and  the  fact  that  he  remain^ 
liable  for  the  payment  of  the  rent  on  the 
original  lease,  if  such  liability  remains.  In  no 
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wise  alters  the  situation.  This  suit  does  not 
aftect  the  liability  of  the  Unity  Company  for 
the  payment  of  rent  to  the  owner  of  the  fee. 

A  solicitor's  fee  of  $7,500  was  allowed  to 
complainants  for  their  solicitor's  fee  herein, 
under  a  provision  la^the  trust  deed.  This  is 
objected  to  on  the  ground  that  the  proof  fix- 
ing the  amount  thereof  was  taken  Just  prior 
to  the  close  of  the  complainants'  evidence  in 
chief  before  the  master,  at  a  time  when  it 
was  not  known  and  could  not  be  known 
what  services  would  be  rendered  by  com- 
plainants' solicitor,  and  that,  therefore,  no 
basis  existed  upon  which  any  fee  could  Be 
fixed.  Complainants  followed  what  we  be- 
lieve to  be  the  invariable  practice  in  fore- 
closure suits,  which  is  to  take  the  proof  fixing 
the  value  of  the  solicitor's  fee  with  the  other 
evidence  in  chief  to  support  the  bill.  In  tak- 
ing the  proof  at  that  time  it  is  necessary  to 
anticipate  the  work  thereafter  to  be  done  by 
the  solicitor,  and  It  Is  entirely  proper  for  the 
witness  on  the  part  of  the  complainant  to 
state  in  detail,  and,  if  be  fails  so  to  do,  for 
the  cross-examiner  to  ascertain,  exactly  what 
services  thereafter  to  be  performed  are  cov- 
ered by  the  fee  fixed  by  the  witness.  After 
the  hearing  and  prior  to  the  passing  of  the 
decree,  if  It  appear  to  the  court  that  antici- 
pated services  were  not  rendered,  or  that 
services  were  rendered  that  were  not  antici- 
pated, it  will  be  proper  to  again  refer  the 
matter  of  solicitor's  compensation  to  the  mas- 
ter, that  he  may  take  evidence  and  make  a 
finding  that  will  fix  the  fee  at  a  proper 
amouut.  In  a  foreclosure  suit  the  duty  of 
complainant's  solicitor  is  not  ended,  in  case 
there  is  a  sale,  until  he  has  attended  upon 
the  sale,  secured  the  distribution  of  the  pro- 
ceeds of  the  sale  and  a  decree  approving  the 
master's  report  of  sale,  and  striking  the  case 
from  the  docket  It  is  impossible,  therefore, 
that  the  taking  of  the  testimony  to  fix  the 
value  of  his  services  should  be  postponed  un- 
til the  services  are  all  rendered. 

Among  other  items  covered  by  the  amount 
fixed  for  the  solicitor's  fee  in  this  case  was 
an  investigation  of  the  question  of  ultra  vires 
in  reference  to  the  first  bonds  and  trust  deed, 
and,  as  no  such  defense  was  made  by  an- 
swer, it  is  urged  that  comx>ensation  for  that 
investigation  should  not  have  been  included. 
When  the  trust  deed  which  this  bill  was  filed 
to  foreclose,  and  also  when  the  bonds  which 
it  secured  were  offered  In  evidence,  appellant 
objected  because  the  necution  of  the  trust 
deed  and  the  bonds  tor  the  purpose  for 
which  they  were  executed  was  beyond  the 
power  of  the  Unity  Company.  We  are  there- 
fore of  the  opinion  that  the  service  in  ques- 
tion was  properly  Included  among  those  for 
which  an  allowance  could  rightfully  be  made 
under  the  trust  deed. 

The  Judgment  of  the  Appellate  Court  will 
be  afiirmed.    Judgment  affirmed. 
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(17«  N.  Y.  377) 
MAAS  v.  GERMAN  SAVINGS  BANK  IN 
CITY  OF  NEW  I'ORK. 

(Court  of  Appeals  of  New  York,    Not.  10, 
1903.) 

FOREION  ADMINISTRATOR— COLLECTION  OF 

ASSETS— RIGHTS    OF    DOMESTIC 

ADMINISTRATOR. 

1.  Where  a  savings  bank  pays  a  deposit  stand- 
ing in  the  name  of  a  decedent,  in  good  faith,  to 
his  administrator  appointed  in  another  state, 
such  payment  is  good  as  against  an  administra- 
tor appointed  in  the  state,  of  which  appoint- 
ment the  savings  bank  bad  no  notice,  though 
the  appointment  was  recorded  in  the  surrogate's 
office,  where  there  were  no  creditors  in  the 
state. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  hj  Charles  Maas,  administrator  of 
Frieda  Maas,  deceased,  against  the  German 
Savings'  Bank  in  the  city  of  New  York. 
From  a  Judgment  of  the  Appellate  Division 
(77  N.  Y.  Supp.  256)  reversing  a  Judgment  of 
the  Appellate  Term  affirming  a  Judgment  in 
favor  of  plaintiff,  plaintiff  appeals.  Affirm- 
ed. 

Thomas  F.  Gilroy,  Jr.,  for  appellant.  Er- 
win  I.  Spink,  for  respondent. 

HAIGHT,  J.  Frieda  Maas  died  at  her  res- 
idence in  Guttenberg,  Hudson  county,  state 
of  New  Jersey,  on  the  15th  day  of  Novem- 
ber,  1898,  leaving,  her  surviving,  a  son  and 
daughter,  both  minors  and  residents  of  the 
same  place.  On  the  23d  day  of  August,  1S99, 
the  surrogate  of  Hudson  county,  N.  J.,  is- 
sued letters  of  administration  upon  her  es- 
tate to  Frederick  Maas,  a  brother  of  her  de- 
ceased husband.  After  his  appointment  be 
presented  a  certifled  copy  of  his  letters  of 
administration  to  the  defendant  bank,  to- 
gether with  her  passbook,  and  demanded  the 
payment  to  him  of  the  amount  which  the 
decedent  bad  upon  deposit,  and  thereupon  the 
bank  paid  over  such  balance  to  him.  Prior 
thereto,  and  on  the  9th  day  of  Marcb,  1890, 
the  plaintiff,  Charles  Maas,  another  brother 
of  the  decedent's  deceased  husband,  applied 
and  had  Issued  to  him  letters  of  administra- 
tion upon  her  estate  by  the  surrogate  of  New 
York  county,  in  this  state;  and,  after  the  de- 
fendant bank  had  paid  the  amount  on  deposit 
with  it  to  the  administrator  appointed  in 
New  Jersey,  he  served  a  notice  of  his  ap- 
pointment upon  the  defendant,  and  demand- 
ed the  payment  to  him  of  the  amount  of  such 
deposit.  The  bank  having  refused,  this  ac- 
tion was  brought  to  recover  the  amount  there- 
of. Upon  the  trial  the  facts  were  agreed 
upon.  It  does  not  appear  that  the  decedent 
had  any  creditors  in  this  state,  and  it  is  con- 
ceded that  the  defendant  bank,  in  making  its 
payment,  did  so  in  good  faith,  without  actual 
notice  that  letters  of  administration  bad  been 
Issued  in  this  state.  The  question  thus  pre- 
sented Is  as  to  whether  the  plaintiff,  under 
sucb  circumstances,  can  recover. 

The  succession  to  and  the  distribution  of 


the  estate  of  an  intestate  Is  governed  by  the 
law  of  the  domicile,  and,  where  an  admin- 
istrator has  been  appointed  and  has  properly 
quallfled  in  the  state  of  the  domicile,  be  is 
vested  with  power  to  receive  payment  of  the 
debts  owing  to  the  Intestate,  and  to  take  pos- 
session of  the  assets,  and  give  proper  acquit- 
tances therefor,  wherever  the  debtors  or  the 
holders  of  the  assets  may  be— within  or  with- 
out the  state.  But  where  the  debtor  or  the 
holder  of  the  assets  is  in  a  foreign  jurisdic- 
tion, and  the  debts  are  not  paid  or  the  as- 
sets surrendered  to  the  administrator  of  the 
place  of  the  domicile  of  the  decedent,  the 
courts  of  the  foreign  jurisdiction  will  not 
enforce  the  recovery  of  such  debts  or  assets 
until  the  administrator  has  procured  ancilla- 
ry letters,  or  a  new  administrator  has  been 
appointed  under  the  laws  of  the  place  where 
the  debts  exist  or  the  assets  may  be.  Mat- 
ter of  Prout,  128  N.  Y.  70-74,  27  N.  E.  948,  13 
L.  R.  A.  104;  Parsons  v.  Lyman,  20  N.  Y. 
103;  Petersen  v.  Chemical  Bank,  32  N.  Y. 
21,  88  Am.  Dec.  208;  Matter  of  Butler,  38  N. 
Y.  307;  Despard  v.  Churchill,  53  N.  Y.  192; 
Matter  of  Hughes,  95  N.  Y.  55;  Vroom,  Ad- 
ministratrix, V.  Van  Home,  10  Paige,  549, 
42  Am.  Dec.  94;  Appeal  of  Gray,  Jr.,  116  Pa. 
256-262.  11  Atl.  66,  70;  Wilkins  v.  Ellett.  9 
Wall.  740,  19  L.  Ed.  586:  Wilkins  v.  Kli^tt. 
108  U.  S.  256,  2  Sup.  Ct.  641,  27  L.  Ed.  718; 
Matter  of  Election  of  Cape  May,  etc.,  51  N, 
J.  Law,  78-82,  16  Atl.  101;  Schluter  v.  Bow- 
ery Savings  Bank,  117  N.  Y.  125,  22  N.  E. 
672,  6  L.  R.  A.  541,  15  Am.  St.  Rep.  494.  In 
the  latter  case.  Earl,  J.,  in  answering  the 
claim  that  the  administrator  derived  his  au- 
thority from  the  state  of  New  Jersey,  and 
that  a  payment  could  not  legally  be  made  to 
him,  says:  "Payment  to  the  personal  repre- 
sentative is  good,  because  at  the  death  of  the 
Intestate  he  becomes  entitled  to  all  his  per- 
sonal property,  wherever  situated,  and,  hav- 
ing the  legal  title  thereto,  he  can  demand 
payment  of  choses  in  action;  and  a  payment 
to  him  made  anywhere.  In  the  absence  of  any 
conflicting  claim  existing  at  the  time,  is 
valid.  It  Is  true  that,  if  the  defendant  had 
declined  pa.vment,  the  foreign  administrator 
could  not  have  brought  action  in  this  state 
to  enforce  it.  But  a  voluntary  payment  to 
such  an  administrator  has  always  been  held 
valid.  Therefore,  in  receiving  this  payment, 
Mr.  Knittel  was  the  representative  of  the  de- 
ceased, and  able  to  give  an  effectual  discharge 
to  the  defendant."  In  that  case  a  will  of 
the  decedent  was  subsequently  found  and  ad- 
mitted to  probate.  It  was,  however,  held 
that  the  letters  of  administration  thereto- 
fore issued  were  not  void,  and,  until  they 
were  revoked,  persons  dealing  with  the  ad- 
ministrator in  good  faith  were  protected. 
It  is  thus  apparent  that  the  administrator  of 
the  domicile  was  vested  with  the  power  to 
collect  all  of  the  outstanding  debts  owing  to 
the  intestate,  and  that  where  payments  were 
made  to  him  in  good  faith  the  debt  was  dis- 
charged.    So  far  all  of  the  authorities  ap- 
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pear  to  be  In  accord.  Tills  narrows  the  dis- 
cussion to  the  question  arising  out  of  the 
fact  that  an  administrator  had  been  appoint- 
ed in  this  state  before  the  administrator  of 
the  domicile  bad  applied  for  and  obtained  the 
deposit  In  the  defendant  bank. 

Statutory  provisions  for  the  issuing  of 
ancillary  letters  appear  as  early  as  the  first 
revision  of  the  statutes,  and,  with  some 
changes,  have  been  continued  to  the  present 
time.  The  purpose  of  such  letters  was  un- 
doubtedly intended  to  aid  foreign  executors 
and  administrators  in  the  collection  of  claims 
against  persons  residing  in  this  state,  and  to 
operate  as  a  protection  for  home  creditors. 
We  consequently  have  provisions  authorizing 
the  surrogate  to  require  security  of  admin- 
istrators sufficient  to  protect  creditors  (Laws 
1863,  p.  694,  c.  403);  and  finally  the  surro- 
gate Is  authorized  by  his  decree  on  final 
accounting  of  administrators,  after  having 
folly  protected  the  rigbts  of  the  creditors 
within  this  state,  to  transmit  the  money  and 
other  personal  property  remaining  of  the 
decedent,  to  the  state,  territory,  or  county 
where  the  principal  letters  were  granted,  to 
be  disposed  of  pursuant  to  the  laws  of  that 
state.    Code  Civ.  Proc.  §§  2700,  2701. 

It  Is  thus  apparent  that  the  plaintiff,  upon 
receiving  letters  of  administration  In  this 
state,  became  entitled  to  the  assets  of  his 
Intestate,  and  had  the  right  to  collect  from 
the  defendant  the  amount  she  had  on  deposit 
In  the  bank  at  the  time  of  her  decease.  He, 
however,  was  required  to  act  with  reason- 
able dispatch.  He  could  not  be  permitted 
to  remain  silent  and  suffer  the  administra- 
tor of  the  domicile  to  collect  the  debts  and 
carry  away  the  assets,  without  objection 
or  the  disclosing  of  hia  appointment  as  ad- 
ministrator in  this  state  to  the  persons 
owing  the  debts  or  having  the  custody  of 
the  assets,  and  then  recover  from  them.  As 
we  have  seen,  the  plaintiff  was  appointed 
administrator  in  this  state  on  the  9th  day 
of  March,  1899,  and  for  five  months  and  a 
half  thereafter  he  remained  idle,  talcing  no 
steps  to  give  notice  to  the  defendant  banl^ 
of  his  appointment,  or  to  make  any  demand 
upon  It  to  pay  him  the  amount  on  deposit, 
until  after  the  administrator  of  the  domicile 
bad  called  upon  the  bank  for  payment,  and 
received  the  amount  due  from  it  to  the  es- 
tate. We  consequently  conclude  that  the  act 
of  the  I>aDk,  in  making  the  payment  to  him 
in  good  faith,  without  knowledge  that  an- 
other adminiatrator  bad  been  appointed  in 
tills  state,  operated  as  a  discharge  of  the 
Indebtedness. 

It  is  contended  on  behalf  of  the  plaintiff 
that  the  defendant  had  constructive  nptice 
of  the  appointment  of  an  administrator  in 
this  state,  arising  out  of  the  fact  tliat  the 
appointment  of  the  plaintiff  was  a  matter 
of  record  in  the  surrogate's  office.  We,  how- 
ever, are  not  inclined  to  adopt  this  view. 
Such  a  rule  would  seriously  Interfere  with 
the  collection  of  debts,  and  would  become 


exceedingly  burdensorse  to  debtors.  It 
might  l>e  Impossible  for  them  to  determine 
the  counties  in  the  state  in  whldi  the  de- 
cedent had  personal  property.  It  would 
therefore  become  necessary  for  them  to  ex- 
amine the  records  of  every  surrogate's  of 
flee  in  the  state,  In  order  to  determine  wheth- 
er an  administrator  had  been  appointed. 

The  judgment  should  be  affirmed,  and 
judgment  absolute  ordered  for  the  defendant 
upon  the  stipulation,  with  costs. 

PARKER,  a  J.,  and  GRAY,  O'BRIEN, 
MARTIN,  and  WERNER,  JJ.,  concur.  CUL- 
L>EN,  J.,  not  voting. 

Judgment  accordingly. 


(176  N.  Y.  363) 

BUCKHOUT  V.  CITY  OF  NEW  YORK. 

(Court  of  Appeals  of  New  York.     Nov.  10, 

1903.) 

TAXATION— ASSESSMENT— CONDEMNATION     BY 
CITY— LIABILITIES. 

1.  The  report  of  commissioners  in  condemna- 
tion proceedings  brouglit  by  the  city  of  New 
York,  awardiug  a  certain  sum  to  the  owner  of 
land  for  the  land  and  improvements  thereon, 
taken  for  a  street,  was  confirmed  in  Decem- 
ber, 1897.  By  resolution  of  tlie  board  of  street 
opening  and  improvement  under  the  statute  the 
title  to  the  land  vested  in  the  city  on  the  pre- 
ceding 6th  of  July.  The  property  was  listed 
and  valued  as  of  the  second  Monday  of  Janu- 
ary, 1897,  but  the  assessment  roll  was  not  con- 
firmed until  Angust  24,  1897,  after  the  title  had 
passed  to  the  city.  Held,  that  the  tax,  never  be- 
came a  lien  on  the  laud  so  as  to  render  the  own- 
er liable  therefor. 

Gray,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  James  Buckhout  against  the 
city  of  New  York.  From  a  judgment  of  the 
Appellate  Division  (81  N.  Y.  Supp.  723)  en- 
tered in  favor  of  defendant  on  submission  of 
controversy,  plaintiff  appeals.    Keversed. 

Charles  L.  Guy,  for  appellant  George  L. 
Hives,  Corp.  Counsel  (Theodore  Connoly, 
James  M.  Ward,  and  David  Rumsey,.  of  coun- 
sel), for  respondent 

VANN,  J.  On  the  6th  of  November,  1896, 
the  proper  authorities  of  the  city  of  New 
York  took  the  initial  steps  to  acquire  certain 
real  property  belonging  to  the  plaintiff  sit- 
uate In  said  city.  On  the  22d  of  December, 
1896,  commissioners  of  estimate  and  assess- 
ment were  appointed,  and  on  the  19th  of 
February,  1897,  a  resolution  was  adopted  by 
the  board  of  street  opening  and  Improve- 
ment as  authorized  by  statute,  providing  that 
title  to  said  land  should  vest  in  the  city  on 
the  6th  of  July  following.  On  the  23d  of 
December,  1897,  the  report  of  the  commis- 
sioners, made  seven  days  before,  was  con- 
firmed, whereby  the  plaintiff  was  awarded 
the  sum  of  $127,312.50  "for  land  and  im- 
provements."   The  Improvements  were  worth 
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about  $6,000.  On  the  second  Monday  of  Jan- 
nary,  1897,  the  plaintiff,  then  a  resident  of 
the  city  of  New  York,  was  "assessed  upon 
the  said  property  by  name  as  Its  owner  for 
purposes  of  local  taxation  for  the  year  1897." 
No  application  was  made  by  the  plaintiff  to 
correct  the  assessment,  and  on  the  24th  of 
August,  1897,  the  local  taxes  for  that  year 
were  duly  confirmed,  and  the  amount  extend- 
ed opposite  the  description  of  the  plaintiff's 
land  was  the  sum  of  $945.  On  the  15th  of 
January,  1898,  the  whole  amount  of  said 
award  was  paid  over  to  the  plalntifl,  but 
only  upon  the  condition  required  by  the 
comptroller  that  he  should  deposit  bis  certi- 
fied check  for  the  sum  of  $1,100,  as  security 
for  the  payment  of  said  taxes,  provided  It 
should  be  held  that  they  were  chargeable 
against  him.  It  was  tmderstood  that  the 
check  should  be  retained  by  the  comptroller 
until  the  determination  of  the  question 
whether  the  unconfirmed  taxes  of  1897,  stand- 
ing against  the  property  at  the  time  title 
thereto  vested  in  the  city  of  New  York, 
"should  properly  be  deducted  from  the 
amount  of  said  check,"  which  has  not  been 
cashed,  but  is  held  by  the  comptroller  to 
await  the  result  of  this  action.  Upon  the 
submission  of  the  controversy,  the  plaintiff 
demanded  judgment  for  the  sum  of  $1,100, 
or  the  return  to  him  by  the  defendant  of  his 
check  for  that  amount,  while  the  defendant 
demanded  judgment  for  the  amount  of  said 
taxes  for  the  year  1897.  The  Appellate  Divi- 
sion, by  a  divided  vote,  overruled  the  con- 
tention of  the  plaintiff,  and  ordered  judg- 
ment in  favor  of  the  defendant  for  the 
amount  of  said  taxes.  From  the  judgment 
entered  accordingly  the  plaintiff  appealed  to 
this  court. 

The  award  Is  presumed  to  cover  the  value 
of  the  land  at  tiie  time  when  title  passed  to 
the  city,  but  the  owner  is  also  entitled,  "in 
addition  to  the  value  of"  the  property  at 
that  date,  "to  the  amount  of  all  taxes  and 
assessments  levied  or  imposed  upon  the 
property"  after  that  date  "which  shall  have 
been  actually  paid  by  the  owner."  Matter 
of  Atayor,  etc.,  of  N.  Y.,  167  N.  Y.  627,  628,  60 
N.  E.  1116.  If,  however,  after  the  passing 
of  title,  the  owner  remains  In  possession  and 
receives  an  income  from  the  property,  it  is 
to  be  deducted  from  or  applied  upon  the 
taxes  so  paid.  Matter  of  Mayor,  etc.,  of 
N.  Y.,  supra;  Matter  of  Board  of  Education 
of  N.  y.,  169  N.  Y.  456,  459,  52  N.  B.  666. 
It  does  not  appear,  and  cannot  be  presumed, 
that  the  plaintiff  had  the  use  of  the  land 
after  the  title  vested  In  the  city,  and  hence, 
if  he  had  paid  the  tax  in  question,  accord- 
ing to  the  authorities  cited,  he  would  have 
been  entitled  to  receive  the  amount  there- 
of In  addition  to  the  value  of  the  property  at 
the  time  of  appropriation.  Id.  When  Matter 
of  Mayor,  etc.,  of  N.  Y.,  supra,  sometimes 
cited  as  Matter  of  Riverside  Park,  was  be- 
fore the  Appellate  Division,  Mr.  Justice  Pat- 
terson, who  wrote  for  that  court,  said:    "We 


conceive  the  proper  rule  in  this  case  to  be 
that  interest  and  taxes  are  to  be  added  to 
the  award,  but,  as  an  offset,  a  deduction 
may  be  made  of  rentals  actually  received 
by  the  owner,  or,  where  rentals  have  not 
been  received,  of  the  value  of  the  use  and 
occupation  of  the  premises  from  the  date 
of  the  appropriation  of  the  property  to  the 
time  of  the  award.  As  these  subjects  of 
deduction  are  in  the  nature  of  offsets,  we 
are  of  the  opinion  that  the  burden  is  upon 
the  city  to  show  what  amounts  should  be 
allowed  by  way  of  deduction."  50  App.  Div. 
603,  606,  09  N.  Y.  Supp.  742.  When  that  case 
came  to  us  certain  questions  were  certified 
for  decision,  and  among  them  the  following: 
"In  a  proceeding  to  ascertain  the  compen- 
sation which  shall  be  paid  to  the  owners  or 
persons  interested  in  real  property,  the  title 
to  which  is  acquired  under  chapter  152  [page 
296]  of  the  Laws  of  1894,  are  the  owners 
of  such  real  property  entitled,  in  addition 
to  the  valu6  of  said  real  property  on  the 
date  of  the  passage  of  said  act,  to  the 
amount  of  all  taxes  and  assessments  levied 
or  imposed  upon  the  property  sought  to  be 
acquired  after  the  passage  of  the  act  and 
which  sliall  have  been  actually  paid  by 
said  owners?"  We  afilrmed  the  order  ap- 
pealed from,  answered  the  question  certi- 
fied In  the  affirmative,  and  adopted  Justice 
Patterson's  opinion.  While  that  case  arose 
under  a  different  statute  from  that  under 
which  the  plaintiff's  land  was  condemned, 
the  provisions  of  both  are  the  same  in  sub- 
stance so  far  as  the  vesting  of  title,  the 
award,  and  the  effect  thereof  are  concern- 
ed. The  court  below  sought  to  distinguisb 
that  case  from  the  one  under  consideration 
on  the  ground  that  in  the  former  the  award 
was  of  a  fixed  sum  "subject  to  the  lien  of 
all  unpaid  taxes,  assessments,  and  water 
rates,"  while  It  does  not  appear  that  the 
award  In  this  case  contained  any  statement 
upon  the  subject  of  unpaid  taxes.  The 
statement  of  facts  upon  which  the  contro- 
versy now  before  us  was  submitted  simply 
says  that  the  plaintiff  was  awarded  "the 
sum  of  $127,312.50  for  land  and  improve- 
ments," and  it  cannot  be  presumed,  under 
all  the  circumstances,  that  the  commission- 
ers took  into  account  or  included  in  the 
award  the  tax  In  question. 

According  to  the  statute  in  force  when  the 
tax  was  In  form  assessed,  real  property  in  the 
city  of  New  York  was  listed  and  valued  as 
of  the  second  Monday  In  January,  and  from 
that  date  until  the  1st  of  May  valuations  thus 
made  could  be  corrected,  but  after  that  date 
the  books  were  closed,  to  enable  assessment 
roUs.to  be  prepared  for  delivery  to  the  mu- 
nicipal assembly  on  the  1st  Monday  of  Ju- 
ly. City  Charter,  Laws  1897,  pp.  317-319. 
325,  c.  378,  a  888,  892,  895,  907.  The  assess- 
ment rolls  were  perfected  by  the  action  of 
the  municipal  assembly,  which  fixed  the 
amount  of  the  tax  upon  each  piece  of  prop- 
erty; and  on  or  before  the  Ist  of  September 
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the  completed  rolls  were  delivered,  with  the 
proper  warrants  attached,  to  the  receiver  of 
taxes,  who  was  thereupon  required  to  collect 
the  amounts  as  extended  In  a  column  oppo- 
site the  valuations.  Id.  pp.  325,  326,  {§  909, 
910.  The  municipal  assembly  did  not  finally 
act  upon  the  rolls  in  question  until  the  24tta 
of  August,  which  was  one  month  and  sixteen 
days  after  title  to  the  land  formerly  heloug- 
ing  to  the  plaintiff  had  passed  from  blm  to 
the  city.  The  taxes  never  became  a  lien  up- 
on the  land,  which  on  the  6th  of  July  was 
transferred  by  the  act  of  the  defendant  from 
the  status  of  assessable  property  to  that  of 
property  exempt  from  taxation  because  It 
was  owned  by  the  city.  When  the  valuation 
was  made,  condemnation  proceedings  were 
in  progress,  and  by  dne  course  of  procedure 
the  city  became  the  owner  of  the  property 
more  than  six  weeks  before  the  assessment 
was  completed.  Condemnation  is,  in  sub- 
stance, a  compulsory  sale,  and,  so  far  as  its 
effect  upon  concurrent  taxation  is  concerned, 
may  properly  be  treated  the  same  as  if  the 
sale  had  been  voluntary.  If  the  plaintiff  had 
voluntarily  conveyed  his  land  to  the  defend- 
ant on  the  6th  of  July,  1897,  the  city  would 
have  taken  the  same  title  as  an  ordinary 
grantee,  and  even  a  covenant  by  the  plaintiff 
In  the  deed  that  the  premises  were  free  and 
clear  from  all  incumbrances  would  not  have 
enabled  the  city  to  compel  him  to  pay  the 
tax.  Lathers  v.  Keogh,  109  N.  Y.  583,  17  N. 
E.  131;  Dowdney  v.  Mayor,  etc.,  of  N.  Y.,  54 
N.  Y.  186.  As  was  said  by  judge  Gray  in  the 
case  first  above  cited:  "Until  the  amount  of 
the  tax  is  ascertained  and  determined,  no 
Hen  or  incumbrance  exists  by  reason  there- 
of, and  we  think  that  the  proper  construc- 
tion of  this  covenant  [against  incumbrances] 
merely  calls  for  the  freedom  of  the  property, 
at  the  time  of  the  conveyance,  from  what 
-can  be  considered  an  Incumbrance  upon  the 
property;  not  freedom  from  some  undeter- 
mined matter  which  may  ripen  into  a  charge. 
Imposed  as  a  lien  by  law,  but  freedom  from  a 
visible  and  ascertained  Incumbrance." 

Whether,  as  a  general  rule,  a  completed 
tax  creates  a  debt  against  the  owner  as  a 
primary  liability,  with  a  lien  on  the  land  as 
security,  or  not,  we  think  that  In  this  case 
the  passing  of  title  to  the  city  exercising  the 
taxing  power  before  the  assessment  ripened 
into  a  lien  destroyed  the  basis  and  consid- 
«ratlon  for  the  tax,  and  prevented  the  en- 
forcement thereof  either  as  a  personal  liabili- 
ty or  a  lien.  A  tax,  whether  imposed  upon 
property  or  upon  the  person  of  the  owner  on 
account  of  his  ownership  of  the  property, 
■cannot  be  enforced  if,  before  the  tax  becomes 
a  lien,  the  city  suspends  Its  power  of  taxa- 
tion t^  taking  the  property  away  from  the 
owner  through  the  power  of  eminent  domain. 
The  city  cannot  tax  and  condemn  at  the 
same  time.  The  exercise  of  the  power  of 
condemnation,  when  completed,  excludes  the 
power  of  taxation,  so  far  as  the  property 
-taken  is  concerned.    After  the  6th  of  July, 


1897,  when  the  city  took  the  property  as  Its 
own,  it  could  not  lawfully  fix  the  amount  of 
the  tax,  or  extend  it  to  the  column  opposite 
the  valuation,  or  take  any  step  to  convert  the 
assessment  or  valuation  previously  made  Into 
a  complete  tax,  definite  in  amount,  and  ca- 
pable of  enforcement.  Taxation  cannot  cre- 
ate a  debt  until  there  is  a  tax  fixed  in  amount 
and  perfected  in  all  respects.  It  is  not 
enough  to  lay  the  foundation,  but  the  struc- 
ture must  be  built  There  cannot  be  a  com- 
plete tax  laid  upon  real  estate  until  It  is  so 
perfected  as  to  become  a  lien,  because  mitll 
then  the  amount  cannot  be  known.  The 
rights  of  the  owner  and  the  city  became  fixed 
on  the  day  when  title  vested  In  the  latter, 
and  unless  at  that  time  there  was  a  tax 
which  could  be  enforced  as  a  debt  without 
further  action  to  fix  the  amount,  there  never 
was,  for  after  the  city  had  taken  the  prop- 
erty by  force,  and  bad  it  as  its  own.  It  could 
not,  by  proceedings  on  its  part,  create  or  per- 
fect a  personal  liability  against  the  owner  on 
account  of  that  property.  A  city  cannot  eat 
Its  cake  and  have  it  any  more  than  a  citizen. 
It  cannot  commence  proceedings  to  tax,  then 
take  away  the  property,  and  after  that  com- 
plete the  process  of  taxation.  From  the  mo- 
ment the  plaintiff  ceased  to  be  the  owner 
he  was  relieved  of  all  the  burdens  of  owner- 
ship. The  power  of  taxation  by  the  city 
ceased  when  the  power  of  eminent  domain 
destroyed  private  ownersbdp  and  turned  the 
property  over  to  the  city.  It  was  the  act  of 
the  city  itself  In  condemning  the  property 
which  brought  about  this  result,  for,  if  the 
appropriation  had  been  by  a  railroad  com- 
pany. It  would  have  had  no  effect  upon  the 
right  to  mature  and  collect  the  tax. 

Jurisdiction  to  assess  in  the  city  of  New 
York  on  the  first  Monday  of  January  ordina- 
rily gives  jurisdiction  to  complete  the  assess- 
ment regardless  of  transfers  or  changes  of 
residence  In  the  meantime.  Grants  of  prop- 
erty voluntarily  made,  after  it  has  been  list- 
ed and  valued,  but  before  the  tax  is  con- 
firmed and  completed,  do  not  concern  the 
city  nor  prevent  it  from  taking  the  course 
of  procedure  prescribed  by  statute.  Such 
were  the  facts  In  the  cases  chiefly  relied  up- 
on by  the  respondent,  which  hold  that  ordi- 
nary changes  of  ownership  do  not  affect  sub- 
sequent action  to  complete  the  tax,  but  this 
was  not  an  ordinary  change,  nor  one  for 
which  the  city  had  no  responsibility.  It  is 
not  a  case  of  sale  by  one  citizen  to  another 
citizen,  which  would  not  arrest  action  by  the 
city  to  mature  the  tax,  but  of  condemnation 
by  the  taxing  power  itself  of  the  property  of 
a  citizen,  which  necessarily  precludes  fur- 
ther efforts  by  that  power  to  finish  and  fas- 
ten a  liability  on  the  former  owner  because 
he  once  owned  the  property.  By  no  act  of 
his  did  he  cease  to  be  the  owner,  and  by  no 
act  of  the  city,  after  It  became  the  owner, 
can  a  personal  liability  be  completed  and  en- 
forced against  blm. 

For  these  reasons  we  think  that  the  judg- 
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ment  of  the  Appellate  Division  should  be  re- 
versed, and  judgment  rendered  in  favor  of 
the  plaintifl  for  the  return  to  him  by  the 
defendant  of  his  check  for  $1,100,  unpaid, 
or,  in  default  thereof,  for  the  amount  of  said 
check,  with  costs  In  both  courts. 

PARKER,  C,  J.,  and  HAIGHT,  MARTIN, 
CULLEN,  and  WERNER,  JJ.,  concur. 
GRAY,  J.,  dissents  on  ground  that  it  Is  to  be 
presumed  that  the  commissioners,  in  mak- 
ing their  award  at  a  time  subsequent  to  the 
levying  of  the  annual  tax,  took  into  con- 
sideration the  amount  of  the  plaintia's  In- 
debtedness therefor. 

Judgment  reversed,  etc. 


(178  N.  T.  403) 

CONOLLT  T.  HTAMS. 

(Court  of  Appeals  of  New  York.    Nov.  10, 

1908.) 

MECHANIC'S  LIBN-DISMISSAI^UMITATIONS- 
NEW  TRIAL. 
1.  A  mechanic's  lien  filed  January  24,  1889, 
and  an  action  to  foreclose  the  lien  brought  Feb- 
ruary 15.  1889,  was  dismissed  on  the  merits 
August  4,  1899,  for  failure  to  furnish  archi- 
tect's certificate  of  performance  of  the  work,  as 
required  by  the  contract.  The  judgment  on  ap- 
peal was  modified  March  9,  1900,  by  striking 
oat  the  words  "on  the  merits"  and  "affirmed  as 
modified."  March  15,  1900,  plaintiff  began  a 
new  action.  Held  not  barred  by  Laws  1885,  p. 
588,  c.  342,  f  6,  and  Laws  1897,  p.  522,  c.  418, 
§  16,  providing  that  a  lien  shall  not  continue 
for  more  than  one  year  from  the  time  it  is  filed, 
unless  an  action  is  brought  within  that  time  to 
foreclose  it  The  first  action  t>eing  commenced 
within  that  time,  the  cause  was  saved  by  Oode 
Civ.  Proc  f  405,  providing  that,  if  an  action  be 
commenced  within  the  time  limited,  and  be  de- 
termined in  any  other  way  than  by  a  voluntary 
discontinuance  and  dismissal  for  neglect  to 
prosecute,  or  a  final  judgment  on  the  merits, 
the  plaintiff  ma^  bring  a  new  action  for  the 
same  cause  within  one  year  after  such  reversal 
or  termination. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  Henry  A.  Conolly,  surviving 
partner  of  the  firm  of  E.  D.  Conolly  &  Sons, 
against  Rosalie  Hyams,  individually  and  as 
executrix  of  Joel  E.  Hyams.  From  a  Judg- 
ment of  the  Appellate  Division  (82  N.  Y. 
Supp.  1097)  afilrmlng  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

M.  S.  Guiterraan,  for  appellant  Leopold 
Leo,  William  Haupt  and  Benjamin  Yates,  for 
respondent. 

CULLEN,  J.  The  action  was  brought  to 
foreclose  a  mechanic's  lien  on  real  property 
situated  In  the  city  of  New  York.  There  is 
but  one  question  presented  by  this  appeal 
which  survives  the  unanimous  decision  by 
the  Appellate  Division;  that  is,  whether  the 
plaintUt's  lien  had  been  lost  prior  to  the  com- 
mencement of  this  action.  Notice  of  the  lien 
was  duly  filed  on  the  24th  day  of  January, 
1889.  The  plaintifl  commenced  an  action  In 
the  Court  of  Common  Pleas  to  foreclose  such 


lien  on  February  15, 1889.  In  that  action  the 
plaintiff  was  defeated  for  failure  to  produce 
a  certificate  from  the  architect  of  the  per- 
formance of  the  work,  and  Judgment  was  en- 
tered therein  dismissing  the  complaint  on  the 
merits  on  August  4,  1899.  On  appeal  the 
Appellate  Division,  on  March  9,  1900,  modi- 
fled  the  judgment  by  striking  therefrom  the 
words  "on  the  merits,"  and  affirmed  it  as 
modified.  On  March  15,  1900,  the  plaintiff 
commenced  this  action  to  foreclose  the  lien, 
and  has  recovered  Judgment  therein. 

The  appellant  contends  that  under  the  pro- 
visions of  section  6,  c.  342,  p.  588,  of  the  Laws 
of  1885,  and  those  of  section  16  of  the  lien 
law  of  1897  (chapter  418,  p.  522),  which  are 
substantially  the  same,  both  plaintiff's  lien 
and  his  money  claim  were  lost  by  the  length 
of  time  which  elapsed  between  the  filing  of 
the  lien  and  the  commencement  of  the  pres- 
ent action.  These  provisions  enact  that  a 
lien  shall  not  continue  for  a  longer  period 
than  one  year  after  the  notice  of  the  lien  has 
been  filed,  unless  within  that  time  an  action  is 
commenced  to  foreclose  the  lien,  and  a  notice 
of  the  pendency  thereof  filed  with  the  coun- 
ty clerk.  The  respondent  claims  that  his 
cause  of  action  is  saved  by  section  405  of  the 
Code  of  Civil  Procedure,  which  provides  that 
If  an  action  be  commenced  within  the  time 
limited  therefor,  and  be  terminated  in  any 
other  manner  than  a  voluntary  discontinu- 
auce,  a  dismissal  of  the  complaint  for  neglect 
to  prosecute  the  action,  or  a  final  Judgment 
upon  the  merits,  the  plaintiff  may  commence 
a  new  action  for  the  same  cause  after  the  ex- 
piration of  the  time  so  limited  and  within 
one  year  after  such  reversal  or  determination. 
If  this  section  applies,  then  it  Is  conceded 
that  the  present  action  was  brought  in  time. 
But  the  appellant  insists  that  the  case  is  gov- 
erned exclusively  by  the  provisions  of  the 
mechanic's  lien  law,  and  does  not  fall  within 
the  section  of  the  Oode  cited,  tn  support  of 
this  claim  he  relies  on  the  decision  of  this 
court  in  Hill  t.  Board  Supervisors  Renssel- 
aer Co.,  119  N.  Y.  344,  23  N.  E.  921.  That 
was  an  action  brought  under  chapter  428,  p. 
800,  of  the  Laws  of  1855,  to  recover  compen- 
sation for  the  destruction  of  plaintitTs  prop- 
erty by  a  mob  or  riot  The  act  provided  that 
"no  action  shall  be  maintained  under  the  pro- 
visions of  this  act  unless  the  same  l>e  brought 
within  three  months  after  the  loss  or  Injury." 
An  action  within  the  time  limited  was 
brought  in  the  County  Coiu-t  but  the  claim 
exceeding  in  amount  the  Jurisdiction  of  that 
court  the  action  was  dismissed.  Subsequent- 
ly, and  after  the  expiration  of  three  months 
from  the  time  of  the  loss,  another  action  was 
commenced  In  the  Supreme  Court.  It  was 
I  held  by  this  court  that  the  provisions  of  sec- 
I  tion  405  of  the  Code  did  not  apply,  and  the 
j  action  could  not  be  brought  after  the  statu- 
{  tory  period.  The  language  of  the  act  of  18o5, 
!  however,  is  very  different  from  that  of  the 
I  mechanic's  lien  law.  The  first  statute  pro- 
'  vlded  that  no  action  should  be  maintained  un- 
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less  brought  within  three  months.  Thus  the 
rery  action  in  which  the  plaintiff  could  alone 
obtain  compensation  was  forbidden  by  the 
express  terms  of  the  statute.  The  provisions 
of  the  lien  law  relating  to  the  case  now  before 
US  enact  that  the  Hen  shall  cease  unless  an 
action  be  brought  thereon  within  one  year. 
But  this  provision  of  the  statute  has  been 
complied  with.  Therefore  the  application  of 
the  beneficial  provisions  of  section  405  of  the 
Code  does  not  contravene  the  commands  of 
the  statute.  The  tendency  of  the  latest  de- 
cisions of  this  court  has  been  to  extend  to  all 
claims  the  benefit  of  the  exceptions  given  by 
the  Code  of  Civil  Procedure  to  the  bar  of  the 
statute  of  limitation,  except  where  there  is 
an  express  statute  or  contract  to  the  con- 
trary. So,  In  Hayden  v.  Pierce,  144  N.  Y. 
612,  39  N.  K.  638,  It  was  held  that  the  provi- 
sions of  section  401,  declaring  that  when  the 
cause  of  action  accrues  against  a  person  who 
is  without  the  state  the  action  may  be  com- 
menced against  him  wltbtn  the  time  limited 
therefor  after  his  return  Into  the  state,  ap- 
plied to  the  case  of  a  rejected  claim  against 
the  estate  of  the  deceased  person,  and  that 
the  claim  was  not  barred  by  the  lapse  of  six 
months,  prescribed  by  section  1822.  In  Titus 
V.  Poole,  145  N.  Y.  414,  40  N.  B.  228,  It  was 
beld  that  the  provisions  of  section  405  of  the 
Code)  which  we  have  discussed,  applied  to  re- 
jected claims  against  the  estate  of  deceased 
persons,  notwithstanding  the  short  statute  of 
limitations  against  such  claims.  In  Hamil- 
ton T.  Royal  Insurance  Company,  156  N.  T. 
827,  60  N.  E.  863,  42  L.  R.  A.  485,  an  Insur- 
ance policy  provided  that  no  action  thereon 
should  be  maintained  unless  commenced  with- 
in 12  months  after  the  fire.  It  was  held  that 
the  provisions  of  section  399  of  the  Code,  pro- 
viding that  an  attempt  to  commence  an  ac- 
tion In  a  court  of  record  shall  be  deemed 
equivalent  to  the  commencement  thereof,  ap- 
plied to  the  contract,  and  that  a  delivery  of 
the  summons  to  the  sheriff  within  the  time 
limited  was  a  sufficient  compliance  witli  the 
terms  of  the  policy.  The  principle  of  these 
decisions  controls  tiie  disposition  of  this  case, 
and  In  conformity  therewith  we  hold  that  the 
present  action  was  brought  in  time. 

The  Judgment  appealed  from  should  be  af- 
firmed, with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEIN, 
HAIGHT,  MARTIN,  and  WERNBB,  33^  con- 
cur. 

Judgment  affirmed. 


(176  N.  T.  424) 

WALLACB  et  al.  T.  McDOHRON  et  aL 

(Court  of  Appeals  of  New  York.    Not.  10, 

1903.) 

TAX    SAIiB— VALIDITT— STATEUBNT   BT    STATl 
COMPTROLLER   —   OMISSION  —  KVIDENCB  — 
CANCELLATION   OP  DEED— LmiTATIONS. 
1.  Wher*.  because  of  the  failnre  of  the  State 

Comptroller  to  render  a  proper  statement  of  na- 


paid  taxes,  a  taxpayer  defaulted  In  the  same,  a 
subsequent  deed  oy  the  Comptroller  In  1886  in 
pursuance  of  a  tax  sale  made  in  1871  for  thfr 
unpaid  taxes  omitted  from  the  statement  of  the 
Comptroller  does  not  divest  the  owner  of  his 
title. 

2.  Laws  1896,  p.  841,  c.  908,  S  132.  providing 
that  a  Comptroller's  deed  recorded  for  two 
years  shall  be  conclusiTe  evidence  that  the  sale 
and  proceedings  were  regular,  and  that  the  con- 
veyance shall  be  subject  to  cancellation  by  rea- 
son of  the  payment  of  taxes,  or  by  reason  of  the 
levying  of  taxes  by  a  town  or  ward  having  no 
right  to  assess  the  land,  or  by  reason  of  any  de- 
fect affecting  the  jurisdiction  on  constitutional 
grounds,  if  application  is  made  to  the  State 
Comptroller  or  action  is  brought  in  the  case  of 
sales  made  prior  to  1895  within  one  year  from 
the  passage  of  the  act,  is  not  applicable  to  a 
sale  on  default  of  the  owner  of  property,  caused 
by  the  omission  of  the  State  Comptroller  to  fur- 
nish him  with  a  correct  statement  of  taxes  due 
on  his  land,  whether  considered  as  a  statute  of 
limitation  or  curative  act,  so  that  the  owner 
is  not  precluded  from  asserting  his  title  in  an 
action  for  partition  because  of  his  failnre  to 
sue  to  cancel  such  deed  within  the  prescribed 
time. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department. 

Action  by  Fannie  F.  Wallace  and  others, 
executors  of  Edwin  R.  Wallace,  against  Wil- 
liam McEchron  and  others.  From  a  Judg- 
ment of  the  Appellate  Division  (82  ^.  Y. 
Supp.  556)  affirming  a  Judgment  for  de- 
fendants, plaintiffs  appeal.    Reversed. 

Homer  Weston,  for  appellants.  George  N. 
Ostrander,  for  respondent 

OULLEN,  J.  The  action  was  brought  for 
the  partition  of  a  tract  of  1,100  acres  of  wild 
lands  in  the  county  of  Hamilton.  The  com- 
plaint alleged  that  the  plaintiffs  were  seised 
of  two  undivided  thirds  of  the  lands  in  ques- 
tion, the  defendant  the  International  Paper 
Company  of  the  other  third,  and  that  the  de- 
fendant William  McEchron,  the  respondent 
on  this  appeal,  claimed  some  interest  therein. 
On  the  trial  the  plaintiffs  deduced  their  title 
through  several  mesne  conveyances  and  wills 
from  a  conveyance  by  the  state  in  1845.  The 
respondent  traced  Ms  title  from  a  deed  from 
Alfred  C.  Ohapin,  Comptroller,  to  Warren 
Curtis  and  Benjamin  F.  Baker,  December 
29,  1886,  and  recorded  in  the  office  of  the 
clerk  of  Hamilton  county  on  February  7, 
1887,  executed  in  pursuance  of  a  sale  of  the 
lands  made  in  1871  for  the  nonpayment  of  a 
tax  for  $1.17  imposed  in  the  year  1862  for 
the  construction  of  a  highway  through  Her- 
kimer, Hamilton,  and  Lewis  counties,  direct- 
ed to  be  laid  out  by  chapter  847,  p.  732,  Lavro 
1853,  as  amended  by  chapter  451,  p.  1061, 
Laws  1859.  The  counsel  for  the  appellants 
claims  to  have  established  on  the  trial  that 
such  tax  was  actually  paid  by  the  plaintiffs' 
predecessor  In  title.  But  the  trial  court 
found  to  the  contrary,  and  that  finding,  hav- 
ing been  unanimously  affirmed  by  the  Appel- 
late Division,  Is  conclusive  upon  us.  The 
trial  court,  however,  further  found  that  in 
November,  1886,  one  Munn,  then  the  mortga- 
gee or  owner,  applied  to  the  Oomptroller  of 
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:be  State  for  a  statement  of  the  unpaid  taxes 
upon  the  property,  and  that  the  Comptroller 
rendered  one  to  her,  which  "purported  to  con- 
tain a  statement  of  all  taxes  due  on  said 
property,  but  In  fact  did  not  contain  a  state- 
ment of  said  road  tax."  Munn  paid  all  the 
taxes  so  returned  to  her  by  the  Comptroller, 
and  obtained  from  him  a  receipt  lu  full. 
Without  narrating  the  other  facts  in  tbe  case, 
it  Is  sufficient  now  to  say  that  the  trial  court 
held  that  the  record  of  the  Comptroller's  deed 
to  Curtis  and  Baker,  and  the  failure  of  the 
plaintiffs  to  bring  any  action  or  proceeding 
to  cancel  or  annul  tbe  same  within  one  year, 
operated,  under  the  provisions  of  section  132 
of  the  tax  law  (chapter  906,  p.  841,  Laws 
1896),  to  bar  and  divest  all  tbe  plalntifts' 
rights. 

Tbe  practice  of  tbe  appellants  in  making 
tbe  resiiondent  a  party  to  tbe  action,  al- 
though be  claimed  in  hostility  to  them,  is 
Justlfled  by- tbe  decision  of  this  court  in  Sat- 
terlee  ▼.  Kobbe.  173  N.  T.  91,  65  N.  E.  952. 
While,  under  tbe  findings  of  the  trial  court, 
we  must  assume  that  the  road  tax  was  not 
paid,  it  appears  that  the  failure  to  pay  it  was 
occasioned  by  the  neglect  of  the  Comptroller 
or  bis  clerks  to  return  its  amount  to  the  own- 
er on  her  request.  It  was  made  tbe  duty  of 
the  Comptroller,  under  section  4G,  art.  2,  tit 
8,  c.  IS,  pt  1.  p.  406,  Rev.  St  (1st  Ed.),  to 
glTe  any  person  requesting  it  a  statement  of 
the  tax,  interest  and  charges  due  on  any  piece 
of  land.  It  has  been  decided  by  this  court  that 
where  tbe  default  of  the  taxpayer  is  caused 
by  the  failure  of  tbe  public  officer  or  bis 
clerka  to  render  a  proper  statement  of  the 
unpaid  taxes,  a  sale  made  for  unpaid  taxes 
omitted  from  the  statement  cannot  divest 
the  owner  of  bis  title.  Van  Bentbuysen  v. 
Sawyer,  36  N.  T.  150;  People  ex  rel.  Cooper 
V.  Registrar  of  Arrears,  114  N.  Y.  19,  20  N. 
E.  611.  Tbe  sale  of  tbe  lands  to  Curtis  and 
Baker  was  therefore  void  as  against  the 
plaintiffs,  and  we  are  thus  brought  to  a  con- 
sideration of  the  effect  of  tbe  record  of  tbe 
Comptroller's  deed  under  section  132  of  the 
tax  law. 

Tbe  ieamed  courts  below  based  tbelr  de- 
termination of  the  case  on  tbe  decisions  of 
this  court  in  People  v.  Turner,  145  N.  T.  457, 
40  N.  B.  400,  and  Meigs  v.  Roberts,  162  N. 
T.  371,  60  N.  E.  83S,  76  Am.  St  Rep.  822. 
Those  cases  involved  tbe  construction  and 
effect  not  of  the  statute  now  before  as,  but 
of  earlier  enactments  of  a  somewhat  similar 
character.  Such  statutes  have  been  viewed 
by  this  court  both  as  curative  acts  and  as 
statutes  of  limitations.  It  is  to  be  observed, 
however,  that  none  of  them  has  been  enacted 
in  tbe  ordinary  form  either  of  a  curative  act 
or  of  a  statute  of  limitations.  In  terms,  they 
provide  that  after  a  certain  lapse  of  time, 
and  in  certain  contingencies,  a  Comptroller'a 
deed  shall  be  conclusive  evidence  of  certain 
facts.  It  therefore  becomes  necessary,  when 
any  case  involving  the  construction  and  ef- 
fect of  one  of  these  statutes  la  presented,  to 


closely  scrutinize  and  carefully  analyze  the 
statute,  to  see  whether  as  to  sucb  case  the 
statute  applies,  and,  if  applicable,  whether 
Its  operation  is  that  of  a  curative  act  or  of 
a  statute  of  limitations.  In  the  Turner  and 
Rpberts  Cases  tbe  operation  of  tbe  statute 
there  under  review  was  prospective,  and  it 
was  held  that  the  acts  were  statutes  of  lim- 
itations. In  the  present  case  the  contrary  is 
tbe  fact  The  Comptroller's  deed  and  its  rec- 
ord were  prior  to  the  enactment  of  the  tax 
law.  It  is  elementary  constitutional  law  that 
while  the  Legislature  may  shorten  the  time 
allowed  for  the  prosecution  of  claims  or  as- 
sertion of  rights,  even  as  to  claims  and  rights 
existing  at  the  time,  it  must  leave  a  reason- 
able time  after  tbe  enactment  of  micb  a  law 
in  which  such  rights  and  claims  may  be  as- 
serted and  enforced.  A  contrary  rule  would 
enable  the  Legislature  to  arbitrarily  trans- 
fer tbe  property  of  one  person  to  another. 
Tbe  first  part  of  section  132  of  the  tax  law 
provides  that  every  conveyance  theretofore 
executed  by  the  Ck>mptrolIer,  which  has  been 
recorded  for  two  years  in  the  office  of  the 
proper  county  cleric,  shall  be  conclusive  evi- 
dence that  tbe  sale  and  proceedings  prior 
thereto  were  regular.  Had  the  section  stop- 
ped at  this  point  no  one  would  contend  that 
the  law  could  be  upheld  as  a  statute  of  lim- 
itations. It  could  only  operate  as  a  curative 
act  subject  to  all  the  limitations  on  tbe  pow- 
er of  tbe  Legislature  to  pass  such  an  act  that 
are  pointed  out  in  the  case  of  Meigs  y.  Rol>- 
erts.  The  section  then  proceeds:  "Bat  all 
such  conveyances  and  certificates,  and  th« 
taxes  and  tax  sales  on  which  they  are  based, 
shall  be  subject  to  cancellation,  by  reason  of 
the  payment  of  such  taxes,  or  by  reason  of 
the  levying  of  such  taxes  by  a  town  or  ward 
having  no  legal  right  to  assess  the  land  on 
which  they  are  laid,  or  by  reason  of  any  de- 
fect in  the  proceedings  affecting  the  Jurisdic- 
tion upon  constitutional  grounds,  on  direct 
application  to  the  Comptroller,  or  In  an  ac- 
tion brought  before  a  competent  court  there- 
for: provided,  however,  that  such  application 
shall  be  made,  or  such  action  brought  in  the 
case  of  all  sales  held  prior  to  the  year  eight- 
een hundred  and  ninety-five,  within  one  year 
from  the  passage  of  this  act."  Tbe  counsel 
for  the  respondent  contends  that  by  these 
later  provisions  tbe  appellants  were  given 
one  year  In  wbich  to  bring  the  proper  action 
for  the  enforcement  of  their  rights  and  the 
assertion  of  tbelr  title.  If  this  were  tbe  fact, 
then  it  might  well  be  argued  that  the  act  <^ 
erated  as  a  statute  of  limitations,  and  the 
question  would  be  presented  whether  the 
time  allowed  was  reasonable,  and  whether  it 
could  apply  in  favor  of  a  claimant  who  had 
not  entered  into  possession.  But  tbe  difficul- 
ty with  this  statute  lies  Just  here.  It  does 
not  give  an  owner  for  the  term  of  one  year 
after  the  passage  of  tbe  act  an  unqualified 
right  to  Institute  an  action  or  proceeding  to 
cancel  tbe  hostile  tax  sale  or  deed,  but  only 
to  assail  it  on  three  gruuuds  8p<>ciQed:    (1) 
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That  the  taxes  have  been  paid;  (2)  that  the 
town  or  ward  had  no  legal  right  to  assess 
the  land;  (3)  a  defect  affecting  the  proceed- 
ing oil  constitutional  grounds.  Now,  it  bap- 
pens  that  the  thing  which  we  bold  rendered 
the  tax  sale  void  In  the  present  case  falls 
In  neither  of  the  three  classes.  Therefore  it 
follows  that,  so  tar  from  having  a  year,  the 
plaintltts  never  had  an  instant  after  the 
statute  went  Into  effect  in  which  to  assert 
or  enforce  their  rights.  It  would  require 
neither  great  ingenuity  nor  much  reflection 
to  suggest  many  other  grounds  that  would 
render  a  tax  sale  void,  yet  would  not  be  in- 
cluded in  the  cases  specified  in  the  statute. 
Whether,  with  the  right  to  bring  an  action 
being  tbus  restricted  and  qualified,  section 
132  of  the  tax  law  can  be  held  to  operate  in 
any  respect  as  a  statute  of  limitations  In  the 
case  of  past  conveyances.  It  Is  unnecessary 
to  determine.  It  Is  obvious  that  it  can  have 
no  such  effect  as  against  the  right  or  claim 
of  the  plaintiffs  which  was  excluded  from 
enforcement  by  such  restrictions. 

The  law  If  treated  as  a  curative  act  is  no 
more  efilcaclous.  While  tbe  legislature  may 
by  subsequent  enactment  cure  defects  or  ir- 
regularities in  proceedings  to  Impose  a  tax. 
If  they  relate  to  requirements  that  the  Legis- 
lature might  in  the  first  instance  have  dis- 
pensed with,  where  the  proceedings  are  so 
fatally  defective  that  no  title  passes  it  can- 
not by  a  curative  act  transfer  the  title  of  one 
person  to  another.  Cromwell  v.  MacLean, 
123  N.  Y.  474,  25  N.  H.  932;  Joslyn  v.  Rock- 
well. 128  N.  Y.  334,  28  N.  E.  604. 

As  these  views  dispose  of  the  present  ap- 
peal, and  may  dispose  of  the  entire  litiga- 
tion, we  deem  It  unnecessary  to  discuss  the 
other  serious  grounds  of  attack  on  the  Judg- 
ments below. 

Tbe  Judgment  appealed  from  should  be  re- 
versed, and  a  new  trial  granted;  costs  to 
abide  the  event. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
MARTIN,  and  WBRNEJR,  JJ.,  concur. 
HAIGHT,  J.,  not  sitting. 

Judgment  reversed,  etc. 


(176  N.  T.  4J0) 

LEHIGH  VALLEY  RY.  CO.  et  al.  v,  ADAM 

et  al.,  Grade  Crossing  Com'rs. 

(Court  of  Appeals  of  New  York.     Nov.  10, 
1903.) 

RAILROADS— GRADB   CROSSINQS— DUTIES  OF 
COMHISSIONERS. 

1.  Laws  1888,  p.  601,  c.  345,  Laws  1890,  p. 
469,  c.  255,  and  Laws  1892,  p.  732,  c.  353,  con- 
stituting the  Buffalo  grade  crossing  acts,  pro- 
vide that  the  general  plan  to  be  adopted  snail 
be  ameuded  only  in  matters  of  detail,  and  that 
the  amendment  shall  uot  extend  beyond  the 
plan  theretofore  adopted,  under  which  contracts 
have  been  let,  but  that  contracts  made  with 
railway  companies  ma^  be  chaoged  by  agree- 
ment, but  not  otherwise.  The  commissioners 
adopted  a  plan  providing  for  no  change  of  grade 


of  any  railroad  running  through  the  city  in 
March,  1893,  as  then  constructed.  Held,  that 
they  conld  not  compel  a  railroad  company  to 
reconstruct  its  terminals,. and  change  the  eleva- 
tion of  its  tracks  to  comply  with  a  plan  pro-- 
gosed  in  1899,  where  such  plan  is  not  a  modi- 
cation  of  the  plan  of  1893,  but  an  extension 
thereof. 

Appeal  from  Supreme  Court,  Appellate 
Division,  Fourth  Department. 

Action  by  the  Lehigh  Valley  Railway  Com- 
pany and  others  against  Robert  B.  Adam 
and  others,  grade  crossing  commissioners  of 
the  city  of  Buffalo.  From  a  judgment  of  the 
Appellate  Division  (75  N.  Y.  Supp.  516),  re- 
versing a  Jndgment  for  plalntlfls  and  grant- 
ing a  new  trial,  they  appeal.    Reversed. 

Martin  Carey  and  James  McC.  Mitchell, 
for  appellants.  Spencer  Clinton,  for  respond- 
ents. 

WERNER,  J.  The  grade  crossing  com- 
mission of  the  city  of  Buffalo  is  a  body  of 
statutory  creation  and  Jurisdiction.  Chapter 
345,  p.  601,  Laws  1888;  chapter  265,  p.  469, 
Laws  1890;  chapter  363,  p.  782,  Laws  1892. 
The  question  before  us  is  whether  that  body 
had  Jurisdiction  In  1899  to  Impose  upon  the 
Lehigh  Valley  Railway  Company  the  burden 
of  elevating  its  tracks  in  accordance  with  the 
plan  then  adopted.  The  answer  to  that  ques- 
tion is  to  be  found  in  the  statute  (chapter 
353,  p.  732,  Laws  1892),  which  is  the  latest 
legislative  grant  of  power  to  the  commission, 
and  which  provides  that  the  commissioners 
I  "shall  adopt  a  general  plan  for  the  relief  of 
tbe  city  from  the  present  and  prospective  ob- 
structions of  the  streets  of  the  city  by  rail- 
roads crossing  the  same  at  grade  and  may 
from  time  to  time  alter,  amend,  or  modify 
tlie  same  as  to  any  detail,  but  said  general 
plan  when  adopted,  shall  not  extend  beyond 
the  general  plan  heretofore  adopted  by  said 
commission  under  which  contracts  have  al- 
ready been  entered  into,  nor  shall  the  same 
be  extended;  they  may  make  contracts  on 
behalf  of  the  city  with  any  railroad  company 
or  companies  to  carry  out  the  purpose  of 
this  act,  and  may,  by  agreement  with  the 
contracting  company,  alter,  modify  or  change 
any  contract  heretofore  or  hereafter  made 
by  them." 

This  statute  contains  three  emphatic  limi- 
tations: (1)  The  general  plan  to  be  adopted 
may  be  amended  only  in  matters  of  detail; 
(2)  it  shall  not  be  extended  beyond  the  gen- 
eral plan  heretofore  adopted,  under  which 
contracts  have  been  entered  into;  (3)  con- 
tracts heretofore  or  hereafter  made  with  rail- 
road companies  may  be  changed  by  agree- 
ment between  the  contracting  parties,  but 
not  otherwise.  Under  this  statutory  author- 
ity, thus  limited,  the  commission,  in  Novem- 
ber, 1893,  adopted  a  general  plan  which  pro- 
vided for  no  change  in  the  grade  of  the 
Lehigh  Valley  Railway  Company  as  then 
constructed  and  operated,  and  which  left  un- 
dlstturbed  the  street  crossings  at  grade  over 
its  right  of  way. 
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What  was  the  physical  situation  of  the 
Lehigh  Valley  Railway  Company  when  the 
general  plan  of  1893  was  adopted?  It  came 
into  and  ran  through  the  city  of  Buffalo 
above  grade  to  a  point  east  of  Louisiana 
street,  where  it  descended  to  grade,  and  thus 
crossed  the  latter  street  and  Chicago  street; 
thence  along  the  bed  of  Scott  street  to  Mich- 
igan street,  crossing  the  same  at  grade;  and 
then  over  its  own  property  to  Its  terminal 
station  at  Washington  street  This  has  been 
the  unchanged  physical  condition  of  the 
right  of  way  of  that  railroad  in  the  dty  of 
Buffalo  from  1882,  when  it  first  began  to 
operate,  with  the  single  exception  that  in 
1888,  after  the  passage  of  the  first  grade 
crossing  act,  and  after  the  adoption  of  the 
first  general  plan  by  the  grade  crossing  com- 
mission, the  grade  at  the  Michigan  street 
crossing  was  slightly  changed  to  conform  to 
the  plan  for  a  Tiaduct  over  other  railroads. 
This  change  was  made  pursuant  to  the  con- 
tract of  November,  1888,  between  the  com- 
missioners and  the  railway  company. 

What  was  the  change  proposed  under  the 
plans  and  procedure  of  the  commission  in 
18997  It  Involved  the  elevation  of  the  Le- 
high tracks  over  a  distance  of  three-fourths 
of  a  mile  upon  a  structure  of  stone  and  iron 
or  steel.  In  effect,  it  also  required  the  re- 
construction of  its  terminal  structures,  sid- 
ings, and  switches.  The  most  cursory  glance 
at  the  proposed  plans  discloses  the  magnitude 
and  importance  of  the  projected  change. 

Was  this  proposed  change  a  mere  amend- 
ment in  some  detail  of  the  general  plan  of 
1893,  or  was  It  a  substantial  extension  of  the 
plan?  The  undisturbed  findings  of  fact  of 
the  trial  court  present  a  conclusive  answer  to 
this  question.  The  trial  court  has  specifically 
found  that  the  proposed  change  is  an  exten- 
sion of  the  engineers'  plan  of  1888,  of  the 
general  plan  of  1888  under  which  the  con- 
tract of  that  year  between  the  plaintiff  and 
defendant  was  entered  into,  and  of  the  gen- 
eral plan  of  1893. 

The  reversal  by  the  Appellate  Division  of 
the  Judgment  entered  upon  that  finding  must 
be  presumed  to  have  been  based  upon  ques- 
tions of  law  (section  1338,  Code  Civ.  Proc.), 
so  that  the  fact  as  found  by  the  trial  court 
must  stand  for  the  purposes  of  this  review. 
If  we  go  a  step  further,  however,  and  con- 
cede for  the  purposes  of  the  arg;ument  that 
what  is  called  a  finding  of  fact  is  really  a 
conclusion  of  law,  we  cannot  escape  the  con- 
viction that  It  was  sound  and  just  as  applied 
to  the  conceded  facts  of  the  case.  We  think 
that  the  learned  trial  court  was  right  in  hold- 
ing that  the  prc^osed  plan  for  the  elevation 
of  the  Lehigh  Valley  Railway  Company's 
tracks  in  1899  was  an  extension  of  the  gen- 
eral plan  of  1893,  and  that  the  learned  Ap- 
pellate Division  erred  in  deciding  that  It  was 
a  mere  modification,  in  some  detail,  of  that 
previous  plan. 

This  view  necessarily  leads  to  the  conclu- 
sion that  the  commissioners  were  without 


power  to  impose  upon  the  Lehigh  Valley 
Railway  Company  the  burden  of  changing 
its  railroad  to  conform  to  the  proposed  plan 
of  1899. 

Since  the  question  before  us  is  not  wheth- 
er such  power  could  have  been,  or  can  be, 
granted  by  the  Legislature,  but  simply  wheth- 
er it  was  granted  under  the  acts  above  re- 
ferred to,  we  may  here  properly  end  the  dis- 
cussion of  the  subject  by  stating  that  the 
judgment  of  the  Appellate  Division  must  be 
reversed,  and  that  of  the  trial  court  aiHrmed, 
with  costs  to  the  plaintiff  in  all  courts 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  and  CULLBN,  J  J,  con- 

COT. 

Judgment  reversed,  etc. 


076  N.  T.  880 

GBUBB  T.  HAMBURG-AMERICAN  S.  8. 
CO. 

(Court  of  Appeals  of  New  York.    Nov.  10; 
1903.) 

OOLUSION— PERSONAL.  INJURIES— DITTIES  OF 

VESSELS. 
1.  In  an  action  to  recover  for  the  alleged 
WTongfal  death  of  plaintlGTs  intestate,  who 
was  drowned  as  the  result  of  a  collision  be- 
tween defendant  steamship  and  a  pilot  schooner 
on  which  he  was  employed,  it  was  proper  to 
instruct  the  jury  that  it  was  the  duty  of  thos« 
on  the  schooner,  when  approaching  another  ves- 
sel, to  have  a  lookout,  and  keep  a  man  at  the 
wheel. 

Appeal  ftom  Supreme  Court,  Appellate 
Division,  First  Department. 

Action  by  Minnie  Grube,  administratrix  of 
John  Grube,  against  the  Hamburg-American 
Steamship  Company.  From  a  judgment  of 
the  Appellate  Division  (82  N.  X.  Supp.  420) 
afllrmlng  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Everett  P.  Wheeler,  for  appellant  Gil- 
bert D.  Lamb,  for  respondent 

WERNER,  J.  Tbe  Appellate  Division  (82 
N.  T.  Supp.  429)  has  unanimously  affirm- 
ed the  judgment  entered  upon  the  verdict 
for  the  plaintiff  herein.  Upon  the  record  pre- 
sented to  OS  we  deem  it  necessary  to  dis- 
cuss only  a  single  question,  and  that  Is  raised 
upon  the  refusal  of  the  trial  court  to  charge 
two  requests  which  we  think  defendant's 
counsel  was  entitled  to  have  submitted  to  the 
jury.  A  brief  statement  of  tbe  material 
facts  will  disclose  the  relevancy  and  im- 
portance of  these  requests.  The  action  Is  one 
for  damages  for  alleged  negligence  which  re- 
sulted In  the  death  of  plalntlfTs  intestate. 
On  the  17th  day  of  August  1901,  the  steamer 
Alene,  owned  by  the  defendant  and  the  pilot 
schooner  James  Gordon  Bennett  owned  by  a 
New  Jersey  corporation,  collided  in  the  vicin- 
ity of  Scotland  lightship  In  tbe  harbor  of 
New  York,  with  the  result  that  the  schooner 
went  to  tbe  bottom,  and  carried  several  oC 
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her  crew  with  her.  Among  those  who  perlsb- 
od  was  plaintiff's  intestate.  One  of  the  ques- 
tions litigated  was  that  of  Jurisdiction,  which 
depended  upon  conflicting  evidence,  and 
which,  upon  the  record  before  us,  the  unani- 
mous affirmance  bdow  has  concededly  and 
conclusively  resolved  In  favor  of  the  plain- 
tiff. Another  contested  question  was  that  of 
defendant's  alleged  negligence,  and  this  In 
turn  depended,  in  some  degree,  upon  the  ex- 
istence or  absence  of  negligence  in  the  sailing 
of  the  schooner,  in  the  wreck  of  which  plaln- 
tifTs  Intestate  lost  his  life.  Defendant  con- 
tended, and  introduced  evidence  tending  to 
prove,  that  at  the  time  of  the  collision  there 
was  no  one  at  the  wheel  of  the  schooner, 
and  that  she  had  no  lookout  This  was 
controverted  by  evidence  tending  to  show 
that  all  hands  were  on  deck  of  the  schooner, 
with  the  exception  of  four  pilots  and  the 
steward,  the  plaintiff's  Intestate. 

As  it  is  conceded  that  plaintiff's  intestate 
was  free  from  contributory  negligence,  the 
trial  court  correctly  charged  that  concurring 
negligence  in  the  navigation  of  both  vessels- 
would  not  defeat  plaintiff's  right  to  recover, 
because,  if  that  were  the  fact,  she  could' 
bring  her  action  against  either  or  both  of  the 
guilty  parties.  But,  on  the  other  band,  it  is 
obvious,  even  upon  the  somewhat  nebulous 
state  of  the  record  with  reference  to  the 
relative  positions  of  the  vessels  Just  before 
the  collision,  that  the  question  of  defendant's 
negligence  depended  somewhat  upon  the  de- 
gree of  care  exercised  in  the  navigation  of 
the  schooner.  It  was,  therefore,  important 
that  any  request  bearing  directly  upon  that 
subject  should  have  been  explicitly  charged. 

The  requests  referred  to  were  as  follows: 
"(4)  When  the  schooner  had  changed  her 
course,  and  headed  to  the  westward.  It  was 
Captain  Mix's  duty  to  keep  a  man  at  the 
wheel,  and  not  allow  her  to  drift  before  the 
wind.  (5)  It  was  also  bis  duty  to  keep  a 
lookout  after  the  schooner  had  changed  her 
course,  and  was  headed  to  the  westward." 
Upon  these  requests  the  court  charged:  "It 
Is  the  claim  of  the  defendant  that  at  the 
time  of  the  accident  there  was  no  one  at  the 
wheel  of  the  schooner,  and  that  there  was  no 
lookout.  It  is  for  you  to  say.  In  the  light 
of  all  the  evidence.  Just  what  the  facts  are; 
and  if  you  find  them  to  be  as  claimed  by 
the  defendant.  It  Is  still  for  you  to  say  wheth- 
er those  omissions,  if  they  were  omissions, 
contributed  to  the  happening  of  the  acci- 
dent." We  are  inclined  to  the  view  that  this 
charge  did  not  fairly  and  fully  cover  the  re- 
quests, and  that  the  defendant  was  entitled 
to  have  a  charge  substantially  in  the  lan- 
guage of  the  requests.  While,  as  we  have 
said,  negligence  on  the  part  of  those  in 
charge  of  the  schooner  would  not  necessarily 
absolve  those  in  command  of  the  steamer 
from  the  charge  of  negligence,  yet  the  ques- 
tions of  sepa-ate  and  concurring  negligence 
were  so  interdependent  that  the  rules  of  law 
pertaining  to  ihese  questions,  above  all  oth- 


ers, should  have  been  clearly  and  precisely 
stated  to  the  Jury.  As  an  abstract  propo- 
sition, it  goes  without  saying  that  the  duties 
of  wheelman  and  lookout  upon  vessels  navi- 
gating the  high  seas  are  of  the  highest  im- 
portance, and  in  cases  of  collision  their  con- 
duct is  always  the  subject  of  minute  scru- 
tiny. As  applied  to  the  case  at  bar,  the 
effect  of  the  alleged  absence  of  two  such 
Important  functionaries  in  the  management 
of  the  schooner  presented,  of  course,  a  ques- 
tion for  the  Jury,  but  the  defendant  had  the 
right  to  n  proper  charge  upon  that  subject. 

It  would  undoubtedly  be  going  too  far  to 
say  that  the  refusal  of  the  court  to  charge 
as  requested  was  clearly  controlling  of  the 
verdict  found,  and  yet  it  would  not  be  going 
far  enough  to  arbitrarily  assume  that  it  bad 
no  effect  whatever.  Therefore  we  think  the 
refusal  to  charge  as  requested  was  error,  for 
which  the  Judgment  herein  should  be  re- 
versed, and  a  new  trial  granted,  with  costs 
to  abide  the  event 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  and  CULLEN,  JJ.,  concur.  MAR- 
TIN, J.,  not  voting. 

Judgment  reversed,  etc. 


(XK  N.  T. 


In  re  GARVER. 


(Court  of  Appeals  of  New  York.    Nov.  10, 
1903.) 

ASSIOhmBNT    FOR    BENEFIT    OP    CREDITORS- 
ACTION  TO  SET  ASIDE— EIjBCTION. 

1.  Where  a  Judgment  creditor  sues  to  set 
aside  an  Bssignment  for  the  benefit  of  creditors 
on  the  ground  of  fraud,  and  is  successful  as  to 
a  portion  of  the  property  transferred  to  the  as- 
sitmee,  but  he  obtains  no  benefit  from  the  Judg- 
ment, It  is  not  an  election  by  him  to  take  in 
hostility  to  the  assignment,  and  he  may  take 
under  It,  and  his  judgment  constitutes  no  bar 
to  such  relief. 

Bartlett  and  Vann,  JJ.,  dissenting. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

In  the  matter  of  the  application  of  John  A. 
Garver,  assignee  for  the  benefit  of  creditors 
of  J.  B.  Brewster  &  Co.,  for  the  appointment 
of  a  referee.  From  an  order  of  the  Appel- 
late Division  (82  N.  Y.  Supp.  594)  adjudging 
that  the  First  National  Bank  of  the  City  of 
New  York  and  others  were  entitled  to  share 
in  funds  in  the  hands  of  the  assignee  he 
appeals.    Affirmed. 

On  or  about  October  11,  1895,  J.  B.  Brew- 
ster &  Co.  executed  an  instrument  in  writ 
Ing  purporting  to  be  a  general  assignment 
for  the  benefit  of  creditors,  with  preferences, 
to  John  A.  Garver,  appellant  in  this  pro- 
ceeding. Under  such  instrument  Garver  took 
possession  of  the  property  of  J.  R  Brewster 
&  Co.,  consisting  of  machinery,  fixtures,  car- 
riages, and  other  personal  property.    In  order 

V  1.  See  AsBlgnmenta  tor  Benefit  ot  Creditors,  vol. 
4,  Cent.  Dig.  i  873. 
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to  set  aside  this  asBlgnment  with  preferences, 
the  respondents  commenced  actions  against 
the  corporation,  Its  general  assignee,  and  the 
preferred  creditors,  in  aid  of  their  outstand- 
ing executions,  and  a  stipulation  was  made 
that  these  actions  should  abide  the  result  of 
the  actions  commenced  by  the  Home  Bank, 
which  actions  are  as  follows:  On  or  about 
November  18,  1895,  the  Home  Bank  com- 
menced an  action  against  John  A.  Garver, 
impleaded  with  J.  B.  Brewster  &  Co.  and 
others,  to  have  the  said  general  assignment 
set  aside  as  fraudulent  and  void  as  to  it. 
Judgment  therein  was  finally  obtained  de- 
claring the  assignment  fraudulent  and  void 
as  to  the  bank,  and  providing  for  the  ap- 
pointment of  a  receiver.  Before  the  above 
Judgment  was  obtained  a  temporary  receiver 
was  appointed,  who,  on  entry  of  judgment, 
rendered  an  accounting,  and  turned  over  all 
the  property  In  his  hands  to  the  permanent 
receiver  appointed  under  the  Judgment,  who 
retained  the  same  until  the  Appellate  Divi- 
sion modified  the  Judgment  by  striking  out 
all  provisions  relating  to- the  apiMlntment  of 
a  receiver,  afilrmlng  it  in  all  other  respects. 
The  property  coming  Into  the  hands  of  tb6 
temporary  receiver  was  the  nonlevlable  prop- 
erty, and  such  .leviable  property  as  was  left 
after  the  expenditure  by  the  assignee  of 
about  17,000  in  payment  of  wages  of  em- 
ployes. Among  the  nonlevlable  property 
was  an  insurance  policy  on  the  life  of  J.  B. 
Brewster  for  $50,000,  upon  which  the  cor- 
poration had  procured  a  loan  of  |16,000,  sub- 
ject to  which  loan  the  policy  bad  been  as- 
signed to  James  B.  Cone.  This  assignment 
was  declared  void  by  the  Judgment  before 
mentioned.  The  temporary  receiver  sold 
some  of  the  leviable  property  to  the  amount 
of  $5,000,  and  paid  that  amount  upon  the 
loan  of  $16,000.  The  permanent  receiver  sold 
more  of  the  leviable  property  to  the  amount 
of  $1,375.05,  at  the  instance  of  the  Home 
Bank,  to  pay  a  pjemlum  on  the  policy,  leav- 
ing little  or  no  leviable  property  and  about 
$2,000  In  cash  and  the  policy  as  the  sole 
assets.  This  policy  has  since  been  paid  to 
the  assignee,  J.  B.  Brewster  having  died. 
On  the  accounting  of  the  permanent  receiver, 
the  referee  found  that  the  Home  Bank  had 
no  lien  on  the  nonlevlable  property,  including 
the  Insurance  policy,  and  directed  that  all 
the  property  be  restored  to  the  general  as- 
signee. The  bank  then  tried  to  reach  the 
Insurance  policy,  but  was  unsuccessful.  It 
then  commenced  another  action  against  the 
general  assignee,  and  Joined  the  sheriff  as  a 
nominal  party,  for  the  purpose  of  obtaining 
an  adjudication  that  it,  by  reason  of  previous 
Judgments,  had  a  lien  upon  all  the  then 
leviable  property,  and  also  upon  the  proceeds 
of  certain  leviable  property  which  the  as- 
signee had  in  his  bands.  This  action  was 
dismissed  upon  the  ground  that  the  issue  In- 
volved had  previously  been  determined. 
Claims  were  then  filed  with  the  assignee, 
and  allowances  claimed  pro  rata.    The  as- 


signee refused  to  allow  the  claims,  and  made 
application  to  the  court  for  a  referee  to  de- 
termine the  validity  of  the  claims.  The 
court  denied  the  application  for  a  reference, 
and  adjudicated  the  claims  to  be  valid,  and 
ordered  the  assignee  to  receive  and  file  the 
claims.  The  Appellate  Division  sustained 
their  decision,  and  it  is  from  that  order  this 
appeal  is  brought  to  this  court 

James  M.  Beck,  for  appellant.  Henry  B. 
Twombly,  WUllam  B.  Putney,  and  Richard 
B.  Kelly,  for  respondents. 

PARKER,  C.  J.  (after  stating  the  facts). 
The  banks  which  are  respondents  herein  were 
judgment  creditors  of  J.  B.  Brewster  &  Co., 
a  corporation  which  made  a  general  assign- 
ment for  the  benefit  of  creditors,  with  prefer- 
ences. An  action  was  brought  by  one  in 
behalf  of  all  in  aid  of  their  outstanding  exe- 
cutions, praying  that  as  against  plaintiff  the 
assignment  and  all  preferences  therein  should 
be  declared  null  and  void  as  to  leviable  prop- 
erty. Judgment  was  granted  for  the  relief 
asked  for  in  the  complaint,  and  a  receiver 
was  appointed,  and  was  authorized  to,  and 
did,  take  control  of  the  property  from  the 
assignee.  Subsequently  the  greater  part  of 
the  leviable  property  was  sold,  and  the  avails 
thereof  devoted  in  the  main  to  the  payment 
of  employes— who  were  entitled  to  be  paid 
first  by  statute— and  in  paying  a  premium 
loan  of  $16,000  on  a  policy  of  $50,000  upon 
the  life  of  J.  B.  Brewster,  obtained  for  the 
benefit  of  the  corx>oration;  the  policy  being 
subject  to  that  lien  when  assigned  to  one 
Cone.  The  assignment  to  Cone  was,  by  the 
judgment  to  which  we  have  referred,  set 
aside,  and  it  became  necessary  to  pay  the 
moneys  advanced  by  Cone  In  order  to  secure 
the  benefit  of  the  policy  to  the  creditors  of 
the  corporation.  The  proceeds  of  this  policy, 
collected  upon  the  death  of  J.  B.  Brewster, 
constituted  all  the  assets  of  the  estate  that 
remained  for  distribution  among  the  Judg- 
ment creditors. 

The  Appellate  Division  modified  the  Judg- 
ment by  striking  out  the  appointment  of  a 
receiver,  and  requiring  him  to  turn  over  the 
moneys  in  his  hands  to  the  general  assignee, 
but  tn  all  other  respects  the  Judgment  was 
aflirmed.  The  effect  of  this  modification- 
after  the  personal  property  had  been  sold, 
and  the  avails  disposed  of,  as  pointed  out — 
was  to  prevent  the  banks  from  receiving  any- 
thing on  account  of  their  executions,  for  there 
was  no  longer  any  leviable  property.  By  this 
blunder  in  procedure  the  leviable  property 
had  been  disposed  of  for  the  benefit  of  the 
assigned  estate,  and  hence  the  only  way  open 
to  the  banks,  which  bad  prosecuted  the  liti- 
gation resulting  in  a  fund  to  be  distributed 
among  the  creditors,  where  otherwise  there 
would  have  been  none,  was  to  present  their 
dnims  to  the  assignee.  But  the  assignee 
seemed  to  think  they  ought  not  to  share  with 
the  geueral  creditors— the  beneficiaries  of  the 
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banks'  vigilance  in  prosecuting  an  action  re- 
sulting in  the  setting  aside  of  the  assignment 
to  Cone,  and  malting  necessary  the  distribu- 
tion of  the  net  proceeds  of  the  policy.  So 
the  assignee  took  steps  under  tbe  statute  to 
have  the  court  determine  whether  the  judg- 
ments of  the  banlcs  should  be  admitted  as 
claims  against  tbe  assigned  estate.  The  as- 
signee made  no  question  about  the  validity 
of  those  claims  as  against  J.  B.  Brewster  & 
Co.  He  could  not  well  have  done  so,  for 
they  were  established  by  judgments.  Nor 
did  he  claim  that  they  had  been  wholly  or 
partly  paid,  nor  that  it  was  inequitable  that 
the  banks  should  share  in  the  distribution  of 
money  which  but  for  their  action  would  not 
have  been  available  for  distribution.  Inr 
stead  tbe  assignee  claimed  there  was  a  rule 
of  law  which,  applied  to  the  facts  detailed, 
would  prevent  the  banks  from  obtaining  an 
equitable  share  of  the  remaining  assets.  The 
doctrine  of  election  of  remedies  was  invoked 
to  work  out  tbe  result  the  assignee  seemed 
to  desire.  And  if  it  be  true  that  when  tbe 
general  asslgrnment  was  made  it  became  nec- 
essary for  the  banks  to  determine  whether 
they  would  take  under  the  assignment,  or  in 
hostility  to  it,  then  tbe  assignee's  objection 
was  well  founded,  for  the  banks,  promptly 
discovering  that  their  claims  would  not  be 
paid  under  the  general  assignment,  made  an 
attack  upon  it  to  tbe  extent,  at  least,  that  it 
transferred  the  leviable  proi>erty  to  the  as- 
signee. 

Now,  whatever  may  be  the  rule  In  other 
jurisdictions,  it  is  not  the  law  in  this  state 
that  the  commencement  of  an  action  to  at- 
tack the  validity  of  an  assignment  operates 
to  deprive  the  party  commencing  such  action 
from  sharing  with  other  general  creditors  in 
the  proceeds  of  the  assigned  estate  in  the 
event  ttiat  such  action  sball  prove  fruitless 
in  result.  That  question  was  before  this 
court  and  carefully  considered  in  Mills  v. 
Farkhurst,  128  N.  Y.  89,  26  N.  B.  1041,  13 
L.  R.  A.  472,  In  which  case  certain  judgment 
creditors  of  an  insolvent  debtor  brought  an 
action  to  set  aside  as  fraudulent  his  assign- 
ment for  benefit  of  creditors,  in  which  they 
were  eventually  defeated.  While  an  appeal 
was  pending  in  this  court  from  a  Judgment 
dismissing  the  complaint,  proceedings  were 
taken  to  distribute  the  assigned  estate,  and 
objection  was  made  by  other  creditors  to  the 
allowance  of  the  claims  of  those  judgment 
creditors  upon  the  ground  that  they  were  pro- 
ceeding In  hostility  to  the  assignment  in 
prosecuting  their  action.  The  trial  court  and 
the  General  Term  were  persuaded  that  the 
doctrine  of  election  of  remedies  was  appli- 
cable to  the  situation,  and  refused  to  allow 
the  judgment  creditors  to  share  in  the  es- 
tate, but  in  this  court  it  was  held  that  the 
doctrine  had  no  application.  The  kernel  of 
the  very  careful  and  somewhat  elaborate  rea- 
soning by  which  the  conclusion  was  logically 
established  was  that  the  doctrine  of  election 
of  remedies  applies  to  cases  where  there  Is 


by  law  or  by  contract  a  choice  between  two 
remedies  which  proceed  on  opposite  and  ir- 
reconcilable claims  of  right.  In  such  a  case 
a  party  having  resort  to  one  remedy  is  bound 
by  his  first  election,  and  hence  barred  from 
the  prosecution  of  the  other.  But  an  assign- 
ment for  tbe  benefit  of  creditors  is  in  no 
sense  a  contract  between  the  debtor  and  his 
creditors,  and  does  not  depend  for  its  validity 
In  law  upon  their  assent  Where  a  debtor 
bas  acted  without  fraud  in  fact  or  in  law, 
and  has  complied  with  the  requirements  of 
the  statute,  tbe  assignment  will  stand,  not- 
withstanding the  opposition  of  a  creditor,  and 
by  such  opposition  tiie  latter  is  not  deprived 
of  his  right  to  a  distributive  share  under  it. 
And  it  is  tmdoubtedly  true,  as  the  learned 
judge  said  who  wrote  the  opinion,  that  a 
contrary  rule  "would  come  so  near  to  lending 
aid  and  encouragement  to  attempts  at  fraud- 
ulent assignments  as  to  render  Its  adoption 
impossible."  Tbe  discussion  of  the  court  In 
that  case  is  alike  applicable  to  this  one,  and 
the  decision  is  In  point  and  controlling. 

It  is  suggested,  however,  that  it  is  pos- 
sible to  found  a  different  ruling  in  this  case 
from  the  one  made, in  Mills'  Case  upon  the 
fact  that  in  Mills'  Case  plaintiffs  were  nnsuc- 
cessful,  while  in  this  case  plaintiff  succeeded. 
In  other  words,  that  where  a  judgment  cred- 
itor elects,  without  justification,  to  attack  the 
general  assignment  upon  the  ground  that  the 
assignor  Intended  to  cheat  and  defraud  cred- 
itors, his  claim  may  share  in  the  estate  after 
the  judgment  has  gone  against  him,  but,  tf 
a  judgment  creditor  successfully  attacks  a 
general  assignment  on  the  same  ground,  he 
may  not  stiare  In  the  distribution  of  a  fund 
which  may  be  tbe  result  of  such  litigation. 
It  lias  been  argued  that  while  in  the  first 
case  it  can  no  longer  be  said  in  this  state 
that  there  was  an  election  of  remedies  be- 
cause Mills'  Case  lias  so  decided,  it  may  nev- 
ertheless be  said  In  the  latter  case,  because 
in  Mills'  Case  plaintiffs  failed  to  show  the 
fraud,  while  in  this  case  plaintiff  succeeded. 
But  argument,  if  any  there  be  to  offer,  in 
support  of  such  position.  Is  fully  met  by  au- 
thority, though  It  would  hardly  seem  that 
authority  is  necessary  to  support  the  proposi- 
tion that  whether  there  has  been  an  election 
of  remedies  Is  not  determinable  by  the  re- 
sult of  the  suit,  but  is  by  its  commencement. 
In  Moller  v.  Tuska,  87  N.  T.  166,  plaintiffs 
sold  and  delivered  a  quantity  of  sugar  to  par- 
ties who  immediately  transferred  it  to  de- 
fendants, and  then  went  into  voluntary  bank- 
ruptcy. Plaintiffs  immediately  brought  ac- 
tion to  recover  possession  of  the  goods  on  the 
ground  of  fraud,  but,  while  the  action  was 
pending,  proved  a  claim  In  l>ankrnptcy  as 
for  goods  sold,  and  received  from  the  as- 
signee In  bankruptcy  a  dividend  thereon. 
Later  the  register  in  bankruptcy  expunged 
the  claim  from  the  record  on  the  ground  that 
the  action  brought  by  plaintiffs  was  in  dis- 
affirmance of  the  sale,  and  thereafter  de- 
manded  and    received   back   the   dividend. 
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Subsequently,  In  the  action  brought  against 
the  transferee  to  recover  possession  of  the 
goods,  a  motion  was  made  to  dismiss  the 
complaint  on  the  ground  that,  by  proving 
the  claim  In  bankruptcy  and  taking  the  divi- 
dend, plalntlffa  a£9rmed  the  sale,  and  had  no 
longer  any  right  to  the  goods.  The  motion 
was  granted,  but  the  General  Term  and  this 
court  were  of  a  different  opinion;  the  ground 
of  the  decision  being  that  as  plaintiffs  had, 
on  discovery  of  the  fraud,  an  election  of 
remedies— either  to  disaffirm  the  sale  and 
recover  the  property,  or  to  sue  for  the  prin- 
cipal— they  manifested  their  election  by 
bringing  the  action  to  recover  the  possession 
of  the  goods,  and  were  bound  by  such  elec- 
tion, and  while  they  subsequently  presented 
their  claim  to  the  assignee,  who  accepted  it 
and  paid  a  dividend  thereon,  nevertheless, 
because  of  the  election  necessarily  made  by 
plaintiffs  in  the  commencing  of  their  action, 
there  was  no  debt  on  the  part  of  the  estate 
in  bankruptcy  to  them,  and  the  assignee  was 
without  power  by  his  acceptance  of  the  claim 
and  payment  of  a  dividend  to  create  a  debt 
where  none  existed,  and  hence  could  not  af- 
fect the  estate  by  an  attempt  to  assent  to  a 
rescission  of  the  election.  It  is  therefore  the 
settled  law  of  this  court  that  an  election  of 
remedies  is  determined  by  the  commence- 
ment of  an  action,  and  not  by  the  result  of 
it;  and  Mills'  Case,  supra,  requires  the  hold- 
ing that  the  commencement  of  an  action  to 
set  aside  an  assignment  on  the  ground  of 
fraud  does  not  constitute  an  election  to  take 
in  hostility  to  an  assignment,  within  the  doc- 
trine of  election  of  remedies,  and  hence  a 
creditor  may  take  under  the  assignment  not- 
withstanding his  attack  upon  it. 

Since  the  foregoing  was  written  it  has  been 
suggested  for  the  first  time  that  it  is  not, 
after  all,  the  doctrine  of  election  of  remedies 
that  has  been  Invoked,  but  a  remedy  without 
a  name  that  works  out  the  same  result.  It 
is  conceded  that  this  new  remedy  could  not 
be  applied  in  Mills'  Case,  supra,  and  it  should 
be  conceded  that,  if  it  could  not  be  applied 
in  that  case,  it  should  not  be  in  this,  for 
very  obvious  reasons.  The  only  difference 
between  that  case  and  this  Is  that  in  that  one 
the  action  failed,  and  in  this  it  succeeded, 
which  means  that  in  that  case  the  assignor 
was  not  guilty  of  fraud,  while  In  this  case 
the  assignor  was  adjudged  guilty  of  fraud. 
But  in  the  first  case  the  court  pointed  out 
that  the  creditor  should  not  be  deprived  of 
bis  share  of  the  assets  for  bringing  an  un- 
successful litigation,  because  to  do  so  would 
lend  "encouragement  to  attempts  at  fraud- 
ulent assignments."  It  is  safe  to  say  that 
that  reason  Is  certainly  as  applicable  to  a 
case  where  the  fraud  both  exists  and  is 
proved.  Otherwise  the  legal  situation  would 
be:  It  is  well  to  bring  an  unsuccessful  action 
at  great  cost  to  the  fund  In  order  to  dis- 
courage fraud;  but  it  is  not  well  to  discour- 
age fraud  too  much,  so  be  careful  not  to 
establish  it,  for  a  penalty  is  visited  upon 


one  who  brings  such  an  action  and  succeeds. 

It  Is  said  that  the  doctrine  of  res  ad- 
judicata  has  application  to  this  situation,  and 
will  80  operate  as  to  deprive  plaintiff  of  its 
share  of  the  fund  that  would  have  no  ex- 
istence but  for  Its  litigation.  There  have 
been  two  adjudications  prior  to  this  one.  In 
the  first  place.  It  was  adjudicated  between 
J.  B.  Brewster  &  Co.  (before  the  assignment) 
and  the  Home  Bank  that  J.  B.  Brewster  & 
Co.  was  Indebted  to  It.  The  Judgment  into 
which  that  litigation  ripened  stands.  Its 
validity  as  an  adjudication  is  not  challenged, 
and  cannot  be;  and  It  has  never  been  paid. 
That  being  so,  the  court  has  no  power  to  de- 
prive the  plalntlfr  In  that  Judgment  of  Its 
share  in  the  general  assets  of  J.  B.  Brewsta- 
&  Co.,  for  the  Judgment  establishes  the  claim, 
and  carries  upon  its  face  the  right  to  share 
with  other  claims  in  the  assigned  estate. 

The  second  adjudication  was  made  In  an 
action  brought  by  the  Home  Bank  against 
the  assignor,  J.  B.  Brewster  &  Oo.,  and  the 
assignee,  and  it  adjudges  that  the  assignor 
was  guilty  of  fraud  which  rendered  the  as- 
signment void  as  to  the  bank,  and  set  aside 
a  transfer  of  a  policy  of  Insurance,  a  part  of 
the  proceeds  of  which  constitute  the  entire 
assets  now  to  be  distributed.  While  the 
court  adjudged  necessarily  that  the  bank  had 
the  right  to  pursue  the  remedy  which  it  did, 
it  did  not  attempt  to  determine  that  the  bank 
had  no  other  remedy,  and  that,  should  it  fail 
to  secure  money  enough  by  that  proceeding 
to  satisfy  its  claim.  It  could  not  resort  to 
other  proceedings  to  reach  the  proiwrty,  if 
any  should  be  discovered,  of  the  assignor, 
and  to  share  in  the  distribution  of  the  as- 
signed estate;  and,  that  being  so,  it  is  diffi- 
cult to  see  how  it  can  be  said  that  the  Judg- 
ment in  that  action  afTects  In  any  way  the 
valid  Judgments  which  the  bank  now  proper- 
ly insists  should  share  in  the  distribution  of 
the  fund  among  the  genera!  creditors. 

The  order  should  be  affirmed,  with  costs. 

BARTLETT,  J.  (dissenting).  A  reference 
to  some  facts  in  this  complicated  case  is  es- 
sential for  the  purpose  of  making  clear  the 
points  I  seek  to  make.  The  chronology  Is  Im- 
portant. The  firm  of  J.  B.  Brewster  &  C!o., 
carriage  manufacturers  In  the  city  of  New 
York,  made  a  general  assignment  for  the  ben- 
efit of  creditors  to  John  A.  Garver  on  the  11th 
day  of  October,  1895.  Prior  to  that  time  sev- 
eral banks  and  the  Spring  Perch  Company, 
creditors  of  the  assignors,  had  recovered  Judg- 
ments at  law  on  their  claims,  and  issued  ex- 
ecutions which  were  then  outstanding  in  the 
bands  of  the  sheriff.  Shortly  after  the  execu- 
tion of  the  general  assignment  and  transfers 
these  Judgment  creditors  brought  separate  ac- 
tions In  equity  attacking  the  general  assign- 
ment and  other  transfers  of  property  as 
fraudulent;  also  In  aid  of  the  executions  in 
the  hands  of  the  sheriff,  It  being  alleged  that 
the  general  assignment  and  other  transfers 
were  obstacles  to  making  the  levy  upon  such 
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of  tbe  assigned  property  as  was  subject 
ttaereto.  It  was  thereupon  stipulated  that  tbe 
suit  of  tbe  Home  Bank,  which  was  begun  In 
November,  1895,  should  be  tried,  and  the  oth- 
ers abide  tbe  result.  It  was  conceded  at  tbe 
trial  of  tbls  latter  suit  that  tbe  assignee  was 
not  guilty  of  intentional  fraud  in  connection 
with  said  assignment  and  transfers  in  wblcb 
be  was  concerned.  The  suit  of  tbe  Home 
Bank  resulted  in  a  decision  settbig  aside  tbe 
general  assignment  and  transfers  attacked  as 
fraudulent,  as  to  tbe  bank,  thus  removing  all 
obstacles  to  an  immediate  levy  of  the  execu- 
tions. 

It  is  at  tbls  point  that  we  encounter  Irregu- 
larities of  practice  resulting  in  wasting  the 
assets  of  this  estate  to  a  very  large  extent 
Tbe  Special  Term  (41  N.  Y.  Supp.  203)  judg- 
ment under  this  decision  was  entered  on  July 
10,  1896.  Tbe  plaintiff  erroneously  treated 
tbe  action  as  a  judgment  creditors'  suit  after 
execution  returned  unsatisfied,  instead,  as  it 
really  was,  an  action  to  remove  obstacles  to 
tbe  levying  of  executions  outstanding  under 
judgments  at  law.  Tbe  result  of  this  error 
was  the  entry  of  a  judgment  which  extended 
tbe  temporary  receivership  (a  temporary  re- 
ceiver having  been  appointed  pendente  Ute  at 
the  time  the  action  was  begun)  to  a  perma- 
nent receivership  then  created  of  all  tbe  prop- 
erty of  tbe  assignors,  Includbig  nonlevlable 
property,  over  which  the  court  bad  no  juris- 
diction in  that  action.  Tbe  judgment  further 
provided  that  tbe  temporary  receiver  should 
account  and  pay  over  to  the  permanent  re- 
ceiver the  assets  in  his  hands.  Upon  appeal 
the  Appellate  Division  modified  tbls  Judg- 
ment by  striking  put  the  provisions  as  to  a 
receivership,  thereby  leaving  the  judgment 
in  proper  form,  the  leviable  property  to  be 
redelivered  to  the  assignee  "to  the  end  that 
the  plaintiff  may  levy  its  executions  upon 
such  property,  and  sell  tbe  same  to  satisfy 
such  executions  or  judgments  upon  which 
they  were  issued."  The  judgment  was  so 
amended  by  the  Appellate  Division  May  4, 
1897.    44  N.  Y.  Supp.  54. 

It  thus  appears  that  at  tbe  time  of  tbe 
Special  Term  judgment,  July  10,  1896,  tbe 
judgment  creditors  were  at  liberty,  had  they 
followed  tbe  proper  practice,  to  issue  their  ex- 
ecutions against  the  leviable  property,  and  a 
similar  opportunity  was  afforded  them  when 
the  Appellate  Division  modified  the  judgment, 
as  above  stated.  May  4,  1897.  It  is  apparent 
tbat  these  judgment  creditors  were  not  con- 
tent to  follow  leviable  property  which  was  in 
existence  at  that  time,  but  were  reaching  out 
for  assets  that  could  not  be  dealt  with  in  aid 
of  the  executions.  After  the  Special  Term 
judgment  had  been  so  modified,  the  plaintiff 
entered  an  order  of  reference  to  take  and 
state  tbe  accounts  of  the  permanent  receiver. 
The  referee  in  tbls  accounting  made  bis  re- 
port December  2,  1807,  in  which  be  found, 
among  other  things,  that  tbe  plaintiff  bad 
no  lien  upon  tbe  nonlevlable  assets,  Including 
a  life  Insurance  policy  for  $50,000  on  the  life 


of  J.  B.  Brewster,  and  directed  all  tbe  prop- 
erty to  be  restored  to  tbe  assignee.  Thereup- 
on the  plaintiff  made  a  motion  at  Special 
Term  to  set  aside  and  dlsafiirm  the  report  of 
tbe  referee.  At  tbe  same  time  a  motion  was 
made  by  tbe  assignee  to  overrule  the  excep- 
tions and  confirm  tbe  report  Tbe  Special 
Term  sustained  the  exceptions  of  tbe  plain- 
tiff, and  directed  the  permanent  receiver  to 
pay  to  tbe  sheriff  of  the  county  of  New  York 
the  balance  of  cash  in  his  bands,  to  be  ap- 
plied on  account  of  plaintiff's  executions,  and 
to  deliver  to  tbe  sheriff  carriages  and  lumber, 
to  the  end  that  the  same  might  be  sold  to 
satisfy  the  executions.  It  was  further  order- 
ed that  the  receiver  should  deliver  the  policy 
of  insurance  to  the  defendant  upon  receiving 
the  sum  of  $6,272.25  from  tbe  proceeds  there- 
of. The  defendant  appealed  from  this  order 
to  the  Appellate  Division,  where  it  was  re- 
versed, and  the  report  of  the  referee  in  all 
respects  confirmed.  Home  Bank  v.  J.  B. 
Brewster  &  Co.,  33  App.  Div.  330,  53  N.  Y. 
Supp.  867.  The  plaintiff  appealed  from  this 
latter  order  to  the  Court  of  Appeals,  where 
the  appeal  was  dismissed  on  the  ground  that 
it  was  an  order  in  tbe  action,  and  not  appeal- 
able. 159  N.  Y.  526,  53  N.  E.  1126.  This  or- 
der was  entered  about  April  25,  1899.  Early 
In  November,  1808,  after  tbe  Appellate  Divi- 
sion had  confirmed  the  report  of  tbe  referee, 
the  permanent  receiver,  after  tbe  defendant 
bad  made  a  motion  to  punish  him  for  con- 
tempt for  failure  to  comply  with  tbe  direc- 
tions of  the  referee's  report  paid  over  to  the 
assignee  the  sum  of  $866.86,  and  also  deliv- 
ered to  him  certain  carriages.  We  thus  have 
leviable  assets  in  the  hands  of  the  assignee 
at  this  time,  it  appears  that  on  November 
18,  1898,  after  due  notice,  the  assignee  sold 
all  of  said  carriages  at  public  auction,  receiv- 
ing therefor  the  sum  of  $2,219.00,  which 
shows  clearly  the  amount  of  leviable  assets 
in  the  hands  of  the  assignee,  and  which,  with 
a  quantity  of  lumber,  had  theretofore  been 
in  the  possession  of  the  permanent  receiver 
ever  since  tbe  Special  Term  judgment  of 
July  10,  1896.  During  this  entire  period  there 
was  no  obstacle  to  levying  under  the  execu- 
tions. 

It  is  argued  that,  the  leviable  property 
having  been  disposed  of  for  the  benefit  of 
the  assigned  estate,  these  judgment  creditors, 
who  bad  prosecuted  litigations  resulting  in  a 
fund  to  be  distributed  among  the  general 
creditors,  where  otherwise  there  would  have 
been  none,  are  entitled  to  come  in  and  share 
therein  with  the  other  general  creditors.  A 
few  more  facts  will  shed  light  at  this  point. 
Prior  to  the  judgment  of  July  10,  1896,  the 
court  made  an  order,  upon  the  joint  affidavit 
of  the  temporary  receiver  and  assignee,  au- 
thorizing them  to  pay  out  of  the  funds  in 
their  possession  tbe  sum  of  $16,000,  consti- 
tuting a  lien  on  the  said  policy  of  life  in- 
surance, together  with  interest  thereon,  and 
to  hold  the  policy  jointly  during  the  pendency 
of  tbe  action.     The  interest  amounted  to 
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$1,048.  This  sum  of  $17,(H8  was  accordingly 
paid  to  tbe  American  Deposit  &  Loan  Com- 
pany, the  temporary  receiver  contributing 
$5,000,  and  tbe  assignee  $12,018.  The  tem- 
porary receiver  and  the  assignee  were  at  that 
time  in  Joint,  control  of  the  estate,  the  action 
not  having  proceeded  to  judgment  in  the 
Special  Term.  It  appears  in  the  accounting 
of  tbe  permanent  receiver  before  the  referee 
that  tbe  assignee  advanced  the  further  sum 
of  $3,662.76  on  account  of  premiums  due  on 
the  said  policy,  making  with  said  sum  of 
$12,0«S  tbe  total  of  $15,710.76  that  he  ad- 
vanced to  protect  tbe  policy. 

It  is  thus  established  that  tbe  assignee  had 
made  the  greater  part  of  the  advances  neces- 
sary to  protect  the  policy  of  life  Insurance, 
and  would  have  had  no  difficulty  in  caring 
for  tbe  same  entirely,  had  It  not  been  for 
tbe  fact  that  be  was  improperly  deprived  of 
the  full  control  of  tbe  possession  of  the  as- 
signed estate  by  a  Judgment  that  was  un- 
authorized by  law,  and  was  practically  set 
aside  by  the  Appellate  Division;  that  learned 
court  having  declared  the  receivership  and 
tbe  removal  of  the  estate  from  the  assignee's 
control  to  be  wholly  irregular. 

I  have  before  stated  that  the  erroneous 
practice  of  tbe  plaintiff  in  the  Home  Bank 
Case  bad,  to  a  great  extent,  wasted  this  es- 
tate. The  attorney  for  tbe  temporary  re- 
ceiver was  awarded  the  sum  of  $1,028.30  for 
counsel  fee  and  disbursements.  The  attor- 
ney for  the  permanent  receiver  was  awarded 
the  sum  of  $1,118.38  as  counsel  fee  and  dis- 
bursements. The  referee  received  the  sum 
of  $300  for  his  services.  The  assignee  also 
states  in  bis  affidavit  in  this  proceeding  that 
the  estate  has  been  put  to  other  very  great 
expense  by  reason  of  tbe  litigation  arising 
from  this  Irregular  practice. 

These  general  statements  of  the  assignee 
will  be  better  appreciated  when  It  is  under- 
stood that  tbe  Home  Bank  began  a  second 
action  against  the  assignee  and  tbe  sheriff  of 
the  county  of  New  York,  wherein  it  demand- 
ed, in  a  complaint  verified  December  20, 
1899,  tbe  following  relief:  (1)  That  it  may 
be  adjudged  and  determined  that  the  plain- 
tiff the  Home  Bank  bad  and  has  a  lien  upon 
all  leviable  property  of  said  J.  B.  Brewster 
&  Co.,  which  has  come  into  the  bands  or 
possession  of  the  defendant  Garver,  and 
which  was  In  the  city  and  county  of  New 
York  at  tbe  time  of  tbe  issuing  of  tbe  several 
executions  hereinbefore  referred  to,  and  that 
tbe  said  lien  attach  to  and  follow  the  pro- 
ceeds of  the  said  leviable  property  which  has 
come  into  tbe  possession  of  the  said  defend- 
ant Garver;  (2)  that  the  defendant  Garver 
account  for  and  deliver  and  pay  over  to  the 
sheriff  of  the  county  of  New  York  all  said 
leviable  property  or  its  proceeds  as  may  be 
sufficient  to  satisfy  tbe  said  executions  upon 
the  Judgments  recovered  by  the  plaintiff 
against  J.  B.  Brewster  &  Co.,  hereinbefore 
set  forth;  (3)  for  further  relief.  The  action 
was  carried  through  the  courts  with  this  re- 


sult: The  Special  Term  dismissed  the  com- 
plaint Tbe  Appellate  Division  and  this  court 
affirmed  the  Judgment  (Home  Bank  v.  Gar- 
ver, 172  N.  y.  632,  65  N.  El  1117),  without 
opinion. 

The  facts  of  this  case  thus  disclose  that 
the  Judgment  creditors,  throughout  all  ot 
tbese  litigations,  were  confined  simply  to 
their  remedy  to  reach  leviable  assets;  that 
they  failed  to  properly  pursue  It,  and  neg- 
lected to  lay  hold  of  such  assets  in  the  pos- 
session of  the  permanent  receiver  and  tbe 
assignee,  when  no  obstacles  stood  in  their 
way  of  enforcing  the  executions  in  the  hands 
of  tbe  sheriff.  It  remains  to  consider  wheth- 
er, on  this  state  of  facts,  these  Judgment 
creditors  are  estopped,  by  years  of  wasting 
litigation,  from  proving  their  debts  as  gen- 
eral creditors  in  tbe  assignment  proceedings. 

It  has  been  frequently  held  that  a  creditor 
who  receives  any  benefit  under  a  general  as- 
signment cannot  afterwards  attack  it  It 
would  seem,  from  parity  of  reasoning,  that 
a  creditor  who  has  successfully  attacked  the 
assignment  and  other  transfers,  and  had 
them  set  aside  as  fraudulent  as  to  him,  who 
has  had  the  way  opened  to  talm  to  enforce 
bis  executions  at  law,  and  who  has  failed  to 
realize  valuable  assets  because  he  did  not 
avail  himself  of  the  remedy  at  law  placed  in 
his  hands,  should  also  be  estopped.  It  is  ap- 
parent that  the  technical  rule  as  to  election 
of  remedy.  Illustrated  by  a  long  line  of  deci- 
sions, has  no  application  to  the  present  case. 
I  refer  to  those  authorities  which  deal  with 
parties  between  whom  existed  a  relation 
created  by  contract  and  In  some  of  which  the 
plaintiff  rescinded  the  contract  and  brought 
replevin  for  goods  procured  by  fraud,  and  in 
others  stood  upon  tbe  contract.  Morris  t. 
Rexford,  18  N.  Y.  552;  Kinney  v.  Kleman. 
49  N.  T.  164;  MoUer  v.  Tuska,  87  N.  Y.  166; 
Rodermund  r.  Clark,  46  N.  Y.  354;  and  many 
other  cases.  In  the  case  before  ns  the  rela- 
tion between  the  parties  la  not  contractual, 
but  Is  created  by  law— by  the  statute  which 
provides  for  tbe  execution  of  general  as- 
signments for  the  benefit  of  creditors,  and 
the  distribution  of  estates  thereunder.  This 
court  has  held  (Mills  v.  Parkhurst  126  N.  Y. 
89,  26  N.  B.  1041,  13  L.  R.  A.  472)  that  It 
should  be  open  to  any  creditor  to  attack  the 
general  assignment  on  the  ground  of  fraud, 
and  if  he  fails  he  may,  notwithstanding  this 
futile  effort  prove  bis  debt  In  the  assignment 
proceeding.  This  decision  obviously  rests  on 
considerations  of  public  policy  which  permit 
the  attack,  and  the  further  fact  that  the  at- 
tacking creditor  had  not  disturbed  the  as- 
signee in  the  custody  and  management  of  the 
estate,  as  he  was  defeated.  In  such  a  case 
there  is  no  election  of  remedy  by  the  mere 
beginning  of  the  action,  as  the  rights  of  the 
creditor  are  determined  by  the  result  of  the 
action.  If  he  falls,  he  may  still  prove  his 
debt  under  the  general  assignment  If  the 
creditor  succeeds  In  his  action  and  enters 
final  Judgment  what  is  the  logical,  legal  re- 
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salt?  In  beginning  his  action,  as  we  bave 
seen,  he  Is  not  held  to  the  strict  role  of  elec- 
tion of  remedy,  but  be  must  abide  the  result 
In  the  case  before  us  the  plaintiff  is  confront- 
ed by  its  own  final  Judgment  securing  to  it 
the  relief  for  which  it  sued,  to  wit,  the  re- 
moval of  obstructions  to  its  execution  in  the 
hands  of  the  sheriff,  and  permitting  that  offi- 
cer to  levy  on  all  personal  property  subject 
thereto.  The  plaintiff  is  thereby  estopped  by 
the  doctrine  of  res  adjudlcata.  It  is  not  a 
question  of  election  of  remedy,  but  a  remedy 
exhausted,  pursued  to  a  final  Judgment  of 
record,  declaring  the  general  assignment  void 
as  to  it,  and  granting  the  relief  for  which  it 
prayed.  A  Judgment  bars  any  action  or  pro- 
ceeding Inconsistent  with  Its  provisions. 
Stelnbach  v.  ReUef  Fire  Ins.  Co.,  77  N.  Y. 
498,  33  Am.  Rep.  655;  Fields  v.  Bland,  81  N. 
Y.  289.  In  the  case  in  77  N.  Y.  ^8,  33  Am. 
Rep.  655,  it  was  held  that  when  a  party  has 
elected  to  sue  upon  a  written  contract,  and 
has  been  defeated,  he  cannot  thereafter  bring 
an  action  to  reform  the  contract  Judge 
Barl  said  (page  602,  77  N.  Y.,  33  Am.  Rep. 
655):  "This  is  a  case,  it  seems  to  me,  where 
the  doctrine  of  res  adjudlcata  must  apply, 
and  bar  a  recovery,  unless  plain  principles 
of  law,  wMch  have  always  been  regarded  as 
Important  in  the  administration  of  Justice, 
are  disregarded."  In  the  case  at  bar  the 
plaintiff  came  into  court  and  said,  in  sub- 
stance, it  had  a  Judgment  at  law,  with  exe- 
cution In  the  hands  of  the  sheriff.  The  gen- 
eral assignment  was  an  obstacle  to  a  levy. 
Its  removal  was  asked.  The  court  by  Judg- 
ment granted  this  relief,  and  must  not  the 
doctrine  of  res  adjudlcata  be  applied,  unless 
plain  principles  of  law  are  disregarded? 
The  uncontradicted  facts  of  this  case,  al- 
ready recited,  show  that  for  a  long  period 
of  time  the  plaintiff  failed  to  levy  on  per- 
sonal property  when  it  might  have  done  so, 
every  obstacle  having  been  removed  by  the 
decision  and  Judgment  of  the  court 

No  case  has  been  called  to  my  attention  In 
this  court  holding  that  where  a  creditor  has 
proceeded  to  final  Judgment  and  succeeded 
In  having  a  general  assignment  declared 
fraudulent  as  to  him,  he  having  received  sub- 
stantial benefits  under  bis  judgment  or  was 
entitled  to  the  same,  nevertheless  he  could 
come  in  as  a  creditor  and  prove  his  claim 
thereunder.  Two  cases  In  this  court  were 
cited  by  the  courts  below  in  favor  of  the 
plaintiff.  In  the  case  of  Mills  v.  Parkhurst 
126  N.  Y.  89,  26  N.  B.  1041,  13  L.  B.  A.  472, 
a  creditor  sought  to  prove  his  claim  after 
having  failed  In  his  attack  upon  the  assign- 
ment All  that  was  actually  decided  or  could 
be  determined  was  that  such  a  creditor  might 
prove  his  claim,  notwithstanding  Ills  unsuc- 
cessful suit  The  court  said  (page  95,  126  N. 
Y.,  page  1043,  26  N.  E.,  13  L.  R.  A.  472): 
"A  creditor's  only  alternative,  if  he  is  not 
content  to  take  what  would  thus  come  to 
him,  is  to  endeavor  to  set  aside  the  deed  or 
assignment  if  he  deems  himself  possessed  of 
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the  requisite  evidence  of  Its  invalidity  at  law. 
If  there  is  any  election  for  him  to  make,  It 
can  only  be  with  respect  to  what  remedies 
may  be  available  to  him  in  order  to  right 
himself  upon  bis  Judgment  against  the  as- 
signee and  to  avoid  the  assignment  •  •  • 
It  in  no  wise  militated  against  the  right  of 
the  appellant  if  defeated  upon  that  Issue,  to 
share  in  the  assigned  estate  on  the  basis  of 
the  di8tributi»n  provided  in  the  debtor's  deed 
to  his  assignee."  The  reasoning  of  this  opin- 
ion clearly  recognizes  the  possibility  of  a  sit- 
uation where  a  creditor,  succeeding  In  his 
attack  upon  the  assignment  may  place  him- 
self In  a  position  which  would  preclude  him 
from  proving  tils  claim.  The  case  of  Oroves 
V.  Rice,  148  N.  Y.  227,  42  N.  B.  664,  is  dis- 
tinguishable In  its  facts  from  the  case  before 
us.  In  that  case  the  creditor  was  held  to 
have  so  recognized  the  assignment,  for  the 
purpose  of  gaining  an  advantage  thereunder, 
that  he  was  estopped  from  attacking  It  It 
is  a  case  where  the  doctrine  of  estoppel  was 
applied  in  order  to  protect  the  assignee  and 
creditors.  In  the  case  before  us  the  doctrine 
of  res  adjudlcata  controls. 

I  am  of  opinion  that  the  fund  now  In  the 
hands  of  the  assignee  is  only  a  small  residue, 
preserved  to  the  estate,  notwithstanding  the 
litigations  of  the  Judgment  creditors,  by  the 
persistent  efforts  of  the  assignee  to  save 
something  for  the  general  creditors  after  the 
unwarranted  and  unnecessary  receiverships, 
accountings  and  unauthorized  actions  had 
run  their  asset-wasting  course. 

The  orders  of  the  Special  Term  and  Appel- 
late Division  should  be  reversed,  and  the 
claims  of  the  respondents  disallowed,  with 
costs. 

O'BRIEN,  MARTIN,  CULLEN,  and  WER- 
NER, JJ.,  concur  with  PARKER,  O.  J. 
VANN,  J.,  concurs  with  BA,RTLBTT,  J. 

Order  affirmed. 


(184  Masa.  318) 

SIMPSON  V.  PRUDENTIAL  INS.  CO.  OF 
AMERICA. 

(Supreme  Judicial   Court   of  Massachusetts. 
Hampden.    Nov.  25,  1903.) 

INFANTS  —  CONTRACTS  —  INSURANCE  —  REA- 
SONABLENESS —  AVOIDANCE  —  STATUS  QUO  — 
DEMAND  AND  NOTICE  BY  AQENT-SUFFI- 
CIBNCy. 

1.  A  contract  of  life  insurance  is  not  a  neces- 
sary, or  within  the  class  of  contracts  wliicfa,  as 
a  matter  of  law,  are  beneficial  to,  or  binding  on, 
an  infant. 

2.  The  reasonableness  and  prudence  of  an  in- 
fant's contract  is  immaterial,  where  it  is  not 
one  which,  as  a  matter  of  law,  is  binding  upon 
him. 

8.  A  life  insurance  company,  on  avoidance  b; 
an  infant  of  a  policy  taken  out  by  him,  la  not 
entitled  to  retam  out  of  the  premium  the  cost 
to  it  of  keeping  the  policy  in  force. 

4.  'The  appointmeDt  by  an  infant  of  an  agent 
to  make  demand  on  a  life  insurance  company 
for  the  return  of  premiums  paid  by  him,  and  to 
give  notice  of  his  rescission  of  the  contract  of 
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insurance.  Is  not  a  void,  but,  at  most,  a  TOld- 
able,  act;  and,  if  not  avoided,  demand  and  no- 
tice by  such  agent  are  sufficient. 

Appeal  from  Superior  Court,  Hampden 
County;  Elsba  B.  Maynard,  Judge. 

Action  by  one  Simpson,  by  her  next  friend, 
against  the  Prudential  Insurance  Company  of 
America.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Reversed. 

N.  P.  Arery,  for  appellant.  Harlan  P. 
Small,  for  appellee. 

MORTON,  J.  The  plaintiff  In  this  case 
Is  a  minor,  and  brings  this  action,  by  her 
next  friend,  to  recoTer  the  premiums  paid 
by  her  on  a  life  insurance  policy  issued  to 
her  by  the  defendant  The  case  was  heard 
upon  agreed  facts,  and  Judgment  was  or- 
dered for  the  defendant,  and  the  plaintiff 
appealed.  The  policy  was  what  is  termed  a 
20-year  endowment  policy,  for  $500;  and  the 
agreed  facts  state  that  there  was  no  fraud 
or  undue  influence  practiced  upon  the  plain- 
tiff by  the  defendant  or  Its  agents,  and  that 
ihe  contract  was  a  reasonable  and  prudent 
one  for  a  person  in  the  plaintiff's  situation 
and  condition  in  life.  Before  the  action  was 
brought,  the  plaintiff,  through  her  attorney, 
had  notified  the  defendant  that  she  repudlat- 
£d  the  policy  and  the  contract  contained  in 
it,  and  demanded  a  return  of  the  sums  she 
had  paid  as  premiums.  The  premiums  paid 
amounted  to  $54,  and  it  Is  agreed  that  the 
expense  to  the  defendant  of  keeping  the 
policy  in  force  was  $28.72.  The  defendant 
contends  that  this  should  be  deducted  from, 
or  set  off  against,  the  premiums,  if  the  plain- 
tiff Is  allowed  to  recover  for  them. 

It  Is  manifest,  we  think,  that,  however  rea- 
sonable and  prudent  it  may  be  for  an  In- 
fant to  take  out  a  policy  of  life  insurance,  it 
does  not  come  within  the  class  of  necessaries, 
or  within  the  class  of  contracts  which  have 
been  held,  as  matter  of  law,  to  be  beneficial 
to,  and  therefore  binding  upon,  an  infant 
It  Is  only  when  the  contract  comes  within 
the  class  of  contracts  which,  as  matter  of 
law,  are  binding  upon  an  Infant,  that  the 
question  of  its  reasonableness  and  prudence 
Is  material.  Tupper  v.  Cadwell,  12  Mete. 
.559,  46  Am.  Dec.  704. 

The  defendant  contends  that  this  contract 
having  been  executed.  In  part,  at  least,  the 
plaintiff  cannot  recover  without  making  the 
defendant  whole  for  the  expense  to  which 
It  has  been  subjected.  But  that  would  be 
compelling  the  plaintiff  to  carry  out,  to  that 
extent  a  contract  which  Is  not  binding  on 
her,  and  which  she  may  avoid.  Morse  v.  Ely, 
154  Mass.  458,  28  N.  E.  577,  26  Am.  St.  Rep. 
263.  It  is  well  settled  In  this  commonwealth, 
Tvhatever  may  be  the  law  elsewhere,  that, 
in  order  to  avoid  a  contract,  an  Infant  is  not 
obliged  to  put  the  other  party  In  statu  qua 
Gillls  V.  Goodwin.  180  Mass.  140,  61  N.  E. 
813,  01  Am.  St.  Rep.  205,  and  cases  cited; 
AVhIte  V.  New  Bedford  Cot  Waste  Corp.,  178 
Mass.  20,  5»  N.  E.  642. 


The  defendant  further  contends  that  there 
has  been  no  rescission  because  the  notice  and 
demand  were  made  by  an  attorney,  and  an 
Infant  cannot  appoint  an  agent  or  attorney, 
and  the  authority  of  a  prochein  ami  Is  only 
commensurate  with  the  writ  Cassier's  Case, 
139  Mass.  458,  1  N.  E.  920;  Miles  V.  Boyden, 
3  Pick.  213;  Bums  v.  Smith  (Ind.  App.)  64 
N.  E.  94;  1  Am.  &  Eng.  Bncy.  of  Law  (2d 
Ed.)  940.  If  we  assume  that  the  bringing 
of  the  suit  did  not  of  itself  constitute  all 
the  rescission  and  demand  that  was  neces- 
sary, then  we  are  of  the  opinion  that  the 
appointment  of  an  agent  for  the  purpose  of 
giving  notice  of  rescission  and  making  a  de- 
mand was  not  such  an  act  under  the  cir- 
cumstances of  this  case,  as  could  be  held, 
as  matter  of  law,  to  be  prejudicial  to  the 
plaintiff,  and  therefore  void,  but  tliat  it  was, 
at  the  most  only  voidable,  and  therefore 
the  notice  and  demand,  until  avoided  by  the 
plaintiff,  would  be  sufilclent  Whitney  v. 
Dutch,  14  Mass.  467,  7  Am.  Dec.  229;  Towle 
V.  Dresser,  73  Me.  252. 

Judgment  reversed,  and  judgment  for  the 
plaintiff. 

084  Msss.  42M 
THOMPSON  V.  BABRT  et  aL 
(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Nov.  25,  1903.) 

RESCISSION   OF    DEBI>— REPRESENTATIONS   OF 

AGENT  AS  TO  KIND  OF  PURCHASER 

—APPARENT  AUTHORITY. 

1.  Frandolent  representations  of  the  purchas- 
er's agent  that  the  purchaser  was  a  man  of 
means,  with  a  small  family,  who  wanted  the 
lot,  which  was  next  to  the  vendor's  residence, 
for  a  home,  whereas  the  purchaser  was  a  Cath- 
olic corporation,  which  wanted  it  tor  a  church 
site,  is  ground  for  rescission. 

2.  It  is  within  the  apparent  scope  of  a  pur- 
chasing agent  to  give  the  name  of  the  purchaser, 
or  state  the  class  to  which  he  belongs. 

3.  The  right  of  one  who  owns  a  lot  to  have  a 
sale  set  aside  for  fraudulent  representations  of 
the  purchaser  to  him  is  not  affected,  except  as 
to  who  shall  be  plaintiff,  by  the  fact  that  an- 
other held  the  legal  title  for  his  benefit. 

4.  Fraud  of  the  purchasing  agent  in  misstat- 
ing the  kind  of  purchaser  he  represents  is  inde- 
pendent of,  and  not  affected  by,  restrictions  in 
the  deed. 

5.  The  vendor's  right  to  rescission  of  the  deed 
for  fraudulent  representations  of  the  purchas- 
er's agent  as  to  who  was  the  purchaser  is  not 
affected  by  his  having  paid  part  of  the  agent's 
commissions. 

Report  from  Superior  Court  Essex  County; 
Wm.  Schofleld,  Judge. 

Suit  by  Thompson  against  Barry  and  an- 
other. The  justice  ruled  for  plaintiff,  and  re- 
ported tbe  case.    Decree  for  plaintiff. 

Wm.  H.  Niles,  for  plaintiff.  Hurlburt 
Jones  &  Cabot  and  Boyd  B.  Jones,  for  de- 
fendants. 

KNOWLTON,  C.  J.  On  the  hearing  of  this 
suit  the  presiding  justice  found  that  the 
plaintiff  was  entitled  to  relief,  and  ordered 
a  decree  in  his  favor.  As  the  defendants 
desired  to  take  the  opinion  of  the  full  court 
upon  the  questions  of  law  inTolved,  tbe  Jod^e 
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decided  not  to  enter  the  decree,  and  leave  tbe 
defendants  to  tbeir  right  of  appeal,  trltb  a 
report  of  facts  to  complete  the  record  under 
Rev.  Lairs,  c.  159,  {  23,  but  availed  himself 
of  his  power  under  Rev.  Laws,  c.  159,  $  29, 
to  reserve  and  report  tbe  case.  Instead  of  en- 
tering a  decree.  According  to  the  terms  of 
the  reservation.  If  the  ruling  was  right,  the 
decree  is  to  be  entered;  otherwise  such  de-. 
cree  as  justice  and  equity  require.  This  is 
the  correct  practice  In  all  cases  in  which 
the  Justice  desires  to  present  the  case  to  this 
court  withont  an  appeal  and  a  report  under 
section  23. 

The  defendants  contend  that  the  false  rep- 
resentations of  the  defendant  Barry,  the 
agent  of  the  defendant  corporation  In  the  pur- 
chase of  the  property,  did  not  constitute  ac- 
tionable fraud.  The  agent  deliberately  and 
intentionally  deceived  the  plaintiff  In  regard 
to  the  party  who  was  purchasing.  In  fact, 
he  was  acting  for  the  Roman  Catholic  arch- 
bishop of  Boston,  a  corporation,  which  was 
endeavoring  to  buy  the  land  as  a  site  for  a 
Roman  Catholic  church  or  chapel.  The  land 
was  situated  on  Elm  wood  Road,  between  tbe 
lot  owned  by  the  plaintiff,  upon  which  he  had 
erected  an  expensive  house  and  stable,  where 
be  has  resided  for  about  10  years,  and  a  lot 
owned  by  one  Earp,  upon  which  be  erected 
a  bouse  which  he  occupies  as  a  home.  Tbe 
plaintiff  inquired  of  the  agent  whether  a 
Catholic  was  going  to  buy  the  property,  and 
the  agent  became  aware  that  the  plaintiff 
bad  a  prejudice  against  Catholicism,  and  be 
studiously  concealed  from  the  plaintiff  tbe 
fact  that  the  defendant  corporation  was  tbe 
intending  purchaser,  and  that  the  land  was 
intended  to  be  used  as  a  site  for  a  Roman 
Catholic  church  or  chapel.  He  believed  that 
the  disclosure  of  these  facts  would  affect  the 
price,  and  feared  that  It  might  defeat  tbe 
sale.  He  bad  previously  been  Informed  by 
the  plaintiff  that  the  land  would  not  be  sold 
except  to  be  occupied  by  a  nice  dwelling 
house  to  be  used  as  a  residence.  He  In- 
formed the  plaintiff  that  his  customer  was  a 
married  man,  whose  family  consisted  of  a 
wife  and  two  children;  that  be  was  employ- 
ed by  the  New  York,  New  Haven  &  Hartford 
Railroad  Company  in  a  high  position,  at  a 
salary  which  be  estimated  to  be  at  least 
?6,000  per  year;  that  be  was  amply  able  to 
build  and  occupy  a  nice  dwelling  house;  and 
said,  "I  will  guaranty  it  is  as  good  a  house 
as  yours,  or  the  next  one  above."  The  bouse 
next  above  Is  the  dwelling  house  of  Mr.  Earp. 
Tbe  deed  was  made  to  the  agent,  and  two 
days  later  tbe  agent  made  a  conveyance  to 
his  principal,  the  defendant  corporation, 
which  speedily  made  a  contract  for  the  con- 
struction of  a  cellar  for  a  chapel  to  be  erected 
upon  the  lot,  designed  to  seat  492  persons. 
The  court  found  that  the  erection  of  such  a 
chapel  would  greatly  diminish  the  value  of 
the  plaintiff's  property. 

Without  considering  the  representations 
which  were  promissory,  there  is  enough  to 


show  that  a  gross  fraud  was  practiced  upon 
the  plaintiff.  A  Roman  Catholic  corpora- 
tion, which  was  the  owner  and  builder  of 
churches,  was  a  very  different  party.  In  ref- 
erence to  tbe  ownership  and  probable  nse  of 
a  lot  of  land,  from  a  man  with  a  small  fam- 
ily, employed  in  a  high  position,  at  a  large 
salary,  by  a  great  corporation.  In  determin- 
ing whether  to  make  a  sale,  the  plaintiff 
might  be  glad  to  sell  to  tbe  latter  because 
of  the  probability  that  he  would  put  the  land 
to  a  use  which  would  Increase  tbe  value  of 
tbe  plaintiff's  other  property,  and  be  entirely 
unwilling  to  sell  td  the  former  because  of 
tbe  probability  that  It  would  put  the  land  t» 
a  use  which  would  greatly  diminish  the  value 
of  his  estate.  A  statement  as  to  the  posi- 
tion or  character  of  the  purchaser  was  a 
statement  of  an  existing,  material  fact,  in  ref- 
erence to  which  an  intentional  falsehood.  If 
relied  upon,  would  be  an  actionable  fraud. 

There  can  be  no  doubt  that  it  Is  within  the 
scope  of  tbe  apparent  authority  of  a  purchas- 
ing agent  to  give  tbe  name  of  tbe  purchaser, 
or  to  make  other  statements  which  will  show 
to  what  class  be  belongs;  and  if  be  fraud- 
ulently represents  him  to  be  the  head  of  a 
family  seeking  a  home,  when  In  fact  the  buy- 
er Is  a  corporation  seeking  a  site  for  a  fac- 
tory or  a  church,  his  principal  must  take 
the  consequences  of  bis  fraud. 

Tbe  fact  that  the  legal  title  to  tbe  lot  was 
held  by  a  third  person  for  tbe  plaintiff's  ben- 
efit Is  Immaterial.  The  plaintiff  was  the 
real  owner;  be  conducted  the  negotiations 
for  himself;  and  his  rights,  as  against  these 
defendants,  except  as  to  tbe  party  who  Is  to 
bring  tbe  suit,  are  tbe  same  as  if  he  had 
been  the  bolder  of  the  legal  title.  Tbe  fraud 
as  to  the  kind  of  purchaser  to  whom  the 
plaintiff  was  selling  is  independent  of  tbe 
provisions  of  the  deed  In  regard  to  restric- 
tions, and  Is  not  affected  by  them.  Nor  ar» 
tbe  rights  of  the  plaintiff  diminished  by  the 
fact  that  be  paid  a  part  of  tbe  commission 
of  the  purchaser's  agent  It  is  found  that 
in  the  matters  relied  on  by  the  plaintiff  tbe 
agent  was  acting  for  the  defendant  corpora- 
tion, although  tbe  corporation  was  Ignorant 
of  bis  fraud. 

Decree  for  tbe  plaintiff. 


on  Mass.  41S) 
STOWELL  et  al.  v.  ASHLEY  et  al. 

(Supreme  Judicial  Court   of  Mnssachasetts. 
BristoL    Nov.  25,  1903.) 

STREETS— LAY-OUT— ORDER  OP  COMMISSION- 
ERS—COLLATERAL ATTACK— JUSTIFICATION 
FOR  TRESPASS— DAMAGES— HOW  RECOVER- 
ABLE. 

1.  An  order  of  a  board,  having  jurisdiction 
for  that  purpose,  for  the  lay-out  of  a  public 
street,  even  If  defective  by  reason  of  its  failure 
to  name  the  precise  time  within  which  the  own- 
er might  remove  the  walls,  fences,  and  trees, 
cannot  be  attacked  collaterally  for  that  reason, 
but  can  be  reviewed  only  on  certiorari. 

2.  An  action  of  the  competent  board  for  the 
lay-out  of  a  public  street  furnishes  legal  jus- 
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tification  for  each  acts  of  those  acting  under  its 
antbority  as  are  reasonably  necessary  for  the 
construction  of  the  street. 

3.  Conceding  that  by  reason  of  failure  to  give 
notice  to  remove  walls,  fences,  and  trees,  a 
property  owner  is  entitled  to  recover  the  value 
of  the  things  removed  in  the  laying  ont  of  a  pub- 
lic street,  such  damages  are  not  recoverable 
in  tort,  but  only  in  a  petition  under  the  statute 
for  damages  caused  by  the  laying  out  of  a 
street. 

Report  from  Superior  Court,  Bristol  Oonn- 
ty;  Henry  K.  Bealey,  Judge. 

Action  by  one  Stowell  and  ofhers  against 
one  Ashley  and  others.  Case  reported  to  the 
Supreme  Judicial  Court  Judgment  entered 
tor  defendants. 

3.  L.  Glllingham,  for  plaintiffs.  BenJ.  B. 
Barney,  for  defendants. 

HAMMOND,  J.  This  is  an  action  of  tort, 
In  the  nature  of  trespass,  for  entering  upon 
the  land  of  the  plaintiffs  and  cutting  down 
and  carrying  away  certain  trees  and  shrubs 
growing  thereon,  and  doing  other  acts  more 
particularly  described  in  the  declaration.  It 
appeared  that  the  acts  complained  of  were 
done  by  the  defendants  acting  under  the  or- 
der of  April  23,  1894,  passed  by  the  proper 
authorities,  purporting  to  lay  out  a  public 
street  over  the  locus;  and  it  was  not  denied 
by  the  plaintiffs  that  in  the  construction  of 
the  street  the  acts  were  reasonably  neces- 
sary. The  plaintiffs  contend  that  the  order 
was  "defective,  in  that  no  time  was  given 
in  which  to  remove  the  walls,  fences,  and 
trees,"  and  further  that  "even  if  it  should 
be  said  that  the  lay-out  was  not  invalid,  in 
whole  or  in  part,  it  was  still  the  duty  of  the 
board."  before  entering  upon  the  land,  to 
give  notice  to  the  plaintiffs  to  remove  the 
walls,  fences,  and  trees,  and  that,  since  no 
such  notice  was  given,  the  entry  was  a  tres- 
pass. Upon  the  facts  shown  in  this  case,  the 
board  by  which  the  order  was  passed  had 
Jurisdiction  over  the  subject  of  the  lay-out 
of  the  street,  and  even  if  the  order  was  de- 
fective by  reason  of  its  failure  to  name  the 
precise  time  within  which  the  owner  might 
remove  the  walls,  fences,  and  trees,  the  va- 
lidity of  the  order  cannot  for  that  reason  be 
attacked  collaterally.  Certiorari  is  the  only 
proper  remedy.  There  Is  a  difference  in  this 
respect  between  the  proceedings  of  a  town 
and  those  of  a  board  like  this.  Bobbins  v. 
I.«xlngton,  8  Cush.  292;  Taber  v.  New  Bed- 
ford, 135  Mass.  162;  Foley  v.  Haverhill,  144 
Mass.  352, 11  N.  E.  554,  and  cases  there  cited. 
The  order,  therefore,  must  stand,  and  it  fur- 
nishes a  legal  Justlflcation  for  such  acts  of 
the  defendants  as  were  reasonably  necessary 
for  the  construction  of  the  street. 

Under  the  form  of  the  report,  it  is  not  nec- 
•saary  to  consider  whether  the  fair  construc- 
Cion  of  the  order  is,  as  claimed  by  the  re- 
spondents, that  the  owner  should  have  a  rea- 
sonable time  to  remove  his  property,  and 
that  such  time  had  elapsed  before  the  de- 
fendants committed  the  acts  complained  of. 


because,  even  if,  by  reason  of  lack  of  no- 
tice to  remove,  the  plaintiffs  were  entitled  to 
the  value  of  the  things  removed,  the  damages 
for  the  loss  are  not  recoverable  in  an  ac- 
tion of  tort,  but  they  would  form  a  part  of 
the  sum  recoverable  in  a  petition  under  the 
statute  for  damages  occasioned  by  the  lay- 
ing out  of  the  street  White  v.  Foxborough, 
151  Mass.  28,  23  N.  E.  652. 

The  ruling  that  upon  all  the  evidence  the 
plaintiffs  were  not  entitled  to  recover  was 
right  and,  in  accordance  with  the  terms  of 
the  report,  judgment  is  to  t)e  entered  for  the 
defendants.    So  ordered. 


(184  Moss.  444) 
GRAY  y.  CHASE  et  al. 

(Supreme  Judicial   Court   of    Massachusetts. 
Suffolk.     Nov.  25,  1903.) 

FRAUDULENT     CONVBTANCKS— BANKRUPTCY— 

TRUSTEE— WHEN  TITLE  VESTS 

—DOWER— APPEAL. 

1.  Where  one  who  has  been  insolvent  for  a 
long  time,  and  has  unsecured  debts,  conveys 
real  estate  without  consideration,  he  ia  presum- 
ed to  intend  to  hinder  and  delay  his  creditors, 
though  no  actual  fraudulent  intent  be  shown. 

2.  Where  real  property  is  conveyed  without 
consideration,  to  prevent  an  attachment  by  a 
creditor,  and  the  grantee  executes  a  lease  to 
the  grantor's  wife,  out  reserves  no  rent,  and  she 
pays  taxes  and  interest  on  mortgages,  it  is  im- 
material that  the  grantee  did  not  know  the 
fraudulent  purpose  of  the  conveyance,  and  it 
should  be  set  aside  on  suit  by  the  trustee  in 
bankruptcy  of  the  grantor. 

3.  A  decree  against  both  the  grantee  in  a 
fraudulent  conveyance  and  his  lessee  with  no- 
tice of  the  fraud,  on  suit  of  the  trustee  in 
bankruptcy  of  the  grantor,  for  the  difference 
between  the  rental  value  and  sums  paid  by 
the  lessee  for  taxes  and  interest  on  mortgages, 
is  not  objectionable  as  imposing  a  doable  lia- 
bility, since  both  are  discharged  on  payment  by 
either. 

4.  A  voluntary  grantee  In  a  fraudulent  con- 
veyance of  real  estate,  though  he  has  no  knowl- 
edge of  the  fraud,  is  liable  to  the  trustee  in 
bankruptcy  of  the  grantor,  not  only  for  the  real 
estate,  but  also  for  the  rents  and  profits  he 
should  have  received  from  it. 

5.  Under  Act  July  1,  1898,  c.  641,  i  70a,  30 
Stat.  565  [U.  S.  Comp.  St.  1901,  p.  3451),  a  trus- 
tee is  vested  with  the  title  of  the  bankrupt  as 
of  the  date  he  was  adjudged  a  bankrupt;  a  sub- 
sequent clause  in  the  section  which  mentions 
"property  which,  prior  to  the  petiton,  he  could 
by  any  means  nave  transferred,"  referring 
merely  to  the  class  of  property  that  passes. 

6.  In  a  suit  by  a  trustee  in  bankruptcy  to  set 
aside  a  deed  from  the  bankrupt  (since  deceased) 
to  his  wife,  the  filing  by  her  of  a  suggestion  of 
her  husband's  death,  without  any  further  action, 
is  insuflScient  to  entitle  her  to  dower. 

7.  Where  defendants,  but  not  plaintiff,  appeal- 
ed in  a  suit  which  involved  an  accounting,  he 
cannot.  In  the  appellate  court,  raise  the  point 
that  credits  were  erroneously  allowed  them. 

Appeal  from  Superior  Court  Suffolk  Coun- 
ty;  Henry  K.  Braley,  Judge. 

Bill  in  equity  by  one  Gray  against  Irene 
Chase  and  others.  From  a  decree  in  favor 
of  the  plaintiff,  defendants  appeal.    Affirmed. 


f  1.  Sea   Fmuduluit  OonvayancM,   toL   U,  Gent 
Dig.  iUB. 
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H.  J.  Jaqnitb,  for  appellants.  Bichard  D. 
Ware,  for  appellee. 

LATHROP,  J.  This  la  a  bill  In  equity, 
brought  by  the  trustee  In  bankruptcy  of  the 
estate  of  Nathaniel  B.  Chase,  who  was  ad- 
judicated a  bankrupt  on  his  own  petition  on 
April  S,  1900,  to  have  the  defendants  Irene 
Chase  and  Charles  M.  Chase  ordered  to  de- 
liver np  certain  conveyances  and  to  release 
their  rights  in  two  parcels  of  land.  There 
were  other  defendants,  who  are  not  now  par- 
ties to  the  suit.  The  case  was  sent  to  an 
auditor,  who  made  a  report,  which  was 
amended  by  leave  of  court,  and  there  were 
several  supplemental  reports  of  the  auditor. 
The  controversy  relates  to  two  parcels  of 
land  In  Boston— one  No.  4  Chestnut  street; 
and  the  other  formerly  the  rear  part  of  the 
first  parcel,  and  now  the  rear  of  No.  9  Wal- 
nut street.  The  auditor's  report  states  many 
facts,  some  of  which  have  now  become  Im- 
material. The  other  facts  may  be  summariz- 
ed thus:  Nathaniel  E.  Chase  bought  the 
bouse  numbered  4  Chestnut  street  for  the 
sum  of  $19,500,  of  which  $16,{XX)  was  paid 
by  a  mortgage  given  by  him  to  his  vendor, 
and  the  remaining  $3,000  was  paid  by  a 
check  of  his  wife's,  she  having  money  of  her 
own.  Subsequently  Nathaniel  B.  Chase  made 
several  mortgages,  all  of  which  have  been 
found  to  be  valid.  One  of  these,  for  $10,000, 
was  to  a  third  person,  who  held  it  for  the 
benefit  of  Mrs.  Chase  on  account  of  the  $S,- 
000  advanced  by  her  for  the  purchase  of  the 
house  and  for  other  advances  subsequently 
made.  In  this  state  of  affairs,  on  December 
16,  1897,  the  rear  of  the  lot  No.  4  Chestnut 
street  was  conveyed  by  Nathaniel  B.  Chase 
to  a  third  person,  who  conveyed  It  to  Mrs. 
Chase.  Neither  the  third  person  nor  Mrs. 
Chase  paid  any  consideration  for  it.  Mrs. 
Chase  at  this  time  had  agreed  to  purchase 
the  lot  of  land  No.  9  Walnut  street,  and  de- 
sired to  have  the  rear  portion  of  the  Chestnut 
street  lot,  which  adjoined  the  lot  No.  9  Wal- 
nut street,  annexed  to  the  latter  estate.  Re- 
leases were  obtained  from  the  holders  of  the 
first  and  second  mortgrages  on  the  rear  por- 
tion of  the  Chestnut  street  lot,  and  two  mort- 
gages held  by  Mrs.  Chase  were  canceled  (the 
$10,000  mortgage  being  afterwards  given  in 
their  place).  The  parcel  was  then  conveyed 
by  Mr.  Chase  to  one  Reynolds,  to  whom  the 
lot  No.  9  Walnut  street  was  also  conveyed 
by  its  owners.  Reynolds  conveyed  the  two 
parcels  to  Mrs.  Chase,  who  thereupon  gave 
a  mortgage  on  the  same  to  one  Chamberlain 
for  $16,000,  which  mortgage  is  still  outstand- 
ing. The  auditor  found  that  Mr.  Chase  re- 
ceived no  consideration  for  bis  conveyance 
to  Reynolds.  The  auditor  further  found  that 
there  was  no  evidence  that  this  conveyance 
was  made  by  Mr.  Chase  or  accepted  by  his 
wife  with  any  fraudulent  intent,  or  for  the 
purpose  of  hindering  or  defrauding  creditors. 
On  or  about  February  26,  1898,  Mr.  Chase 
conveyed    his   equity   in   the  estate   No.  4 


Chestnut  street,  subject  to  the  mortgages 
thereon,  then  amounting  to  $25,000,  to  Ed- 
win M.  White,  by  a  deed  in  which  Mrs. 
Chase  did  not  release  dower.  No  considera- 
tion was  paid  for  this  conveyance,  and  the 
auditor  has  found  that  the  property  was  not 
transferred  in  good  faith,  but  to  prevent  Its 
attachment  by  creditors  of  Mr.  Chase.  Aft- 
er this  conveyance,  a  paper  in  the  nature  of 
a  lease  was  made  by  White  to  Mrs.  Chase, 
who  has  continued  ever  since  to  occupy  the 
house  as  she  did  before,  paying  no  rent,  but 
paying  Interest  on  the  mortgages,  taxes,  and 
other  espenses  of  carrying  the  property. 
The  auditor  further  found  that  the  real  pur- 
pose of  the  conveyance  to  White  was  to  pre- 
vent Its  attachment  in  a  threatened  salt  by 
the  executrix  of  an  attorney  at  law  who 
had  a  claim  for  professional  services  against 
Mr.  Chase  at  the  time  the  conveyance  to 
White  was  made,  but  that  there  was  no  di- 
rect evidence  that  this  specific  purpose  was 
known  to  White  at  the  time.  In  his  supple- 
mental report  the  auditor  found  that  the  ac- 
tual rental  value  of  the  estate  No.  4  Chestnut 
street  is  $1,600.  He  also  annexed  a  copy  of 
the  paper  signed  by  White,  dated  March  25, 
1898,  In  which  he  stated  that  he,  as  owner 
of  the  estate  No.  4  Chestnut  street,  accepted 
Mrs.  Chase  as  his  tenant  at  will,  she  to  pay 
as  rent  the  taxes  levied  or  assessed  on  the 
premises,  and  the  Interest  as  It  became  due 
on  three  mortgages  of  $14,000,  $1,000,  and 
$10,000,  which  were  secured  on  the  premises, 
and  all  interest  that  should  accrue  upon  said 
mortgages,  to  the  end  of  her  tenancy,  and  to 
do  all  necessary  repairs. 

The  case  was  then  heard  before  the  chief 
Justice  of  the  superior  court  upon  the  audi- 
tor's report  and  certain  exhibits  and  agreed 
fiicts  which  are  unimportant  The  chief  Jus- 
tice made  a  memorandum  of  his  findings, 
which  was  afterwards  incorporated  In  an  in- 
terlocutory decree  filed  February  12,  1902. 
By  the  terms  of  this  decree  it  was  ordered 
that  the  defendant  White  should  release  to 
the  plaintiff  the  premises  described  in  the 
bill  and  known  as  No.  4  Chestnut  street,  as 
conveyed  to  him  by  the  deed  of  February  28, 
1898,  and  that  he  make,  execute,  and  deliver 
to  the  plaintiff  a  deed  of  the  same;  that  Mrs. 
Chase  make,  execute,  and  deliver  to  the 
plaintiff  a  good  and  sufficient  release  of  all 
her  right,  title,  and  Interest  in  the  real  es- 
tate conveyed  to  her  by  Charles  D.  Reynolds, 
being  the  original  rear  part  of  No.  4  Chestnut 
street;  that  White  account  to  the  plaintiff 
for  what  should  have  been  received  for  rent 
and  use  and  occupation  of  the  premises  No.  4 
Chestnut  street  at  the  rate  of  $1,500  a  year 
from  April  1, 1900,  up  to  the  present  time,  so 
far  as  the  same  is  in  excess  of  the  sum  ac- 
tually paid  by  Mrs.  Chase  during  that  time 
for  taxes.  Interest,  and  necessary  repairs  on 
the  estate;  that  Mrs.  Chase  account  to  the 
plaintiff  for  rent,  use,  and  occupation  of  the 
estate  .No.  4  Chestnut  street  at  the  rate  of 
$1,500  a  year  from  April  1,  1900,  to  the  pres- 
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ent  time,  less  sums  actually  paid  by  her  dur- 
ing that  time  for  taxes;  and  tbat  the  cause 
be  recommitted  to  the  auditor  to  state  the 
accounts  between  the  parties,  and  the 
amounts  for  which  the  defendants  should 
severally  be  charged.  On  March  5,  1902,  the 
defendants  appealed  from  this  decree. 

On  January  24,  1902,  Mrs.  Chase  filed  a  pa- 
per suggesting  the  death  of  her  husband, 
and  stating  that  her  right  of  dower  was  now 
vested.  No  action  appears  to  have  been  tak- 
en on  this  suggestion,  nor  does  the  matter 
appear  to  have  been  called  to  the  attention 
of  the  coiu^  Subsequently  the  auditor  filed 
a  report  under  the  interlocutory  decree,  and 
this  was  not  considered  by  the  court  as  sat- 
isfactory. The  case  was  recommitted  to  the 
auditor,  who  found  a  balance  due  from  Mrs. 
Chase  of  $869.29,  being  the  difference  be- 
tween the  rent  due  from  her  and  the  interest 
paid  on  the  first  and  second  mortgages,  tax- 
es, and  repairs.  He  also  found  that  Mr. 
White  was  liable  for  the  same  amount,  based 
on  the  same  figures.  The  case  was  again 
heard,  and  a  final  decree  was  entered,  by 
which,  "In  addition  to  said  interlocutory  de- 
cree of  February  12,  1902,"  the  defendants 
Mrs.  Chase  and  Mr.  White  were  severally 
ordered  to  pay  the  sum  of  $8G9.29,  with  costs, 
within  30  days.  From  this  decree  the  de- 
fendants appealed. 

Why  an  auditor,  instead  of  a  master,  was 
appointed  in  this  case  there  is  nothing  in 
the  record  to  show,  and  it  may  be  that  tech- 
nically his  report  should  be  treated  as  that  of 
a  master  (Falmouth  v.  Falmouth  Water  Co., 
180  Mass.  325,  62  N.  B.  255),  and  that,  so 
treated,  nothing  is  open,  nuiless  an  exception 
in  regard  to  it  is  filed  to  the  report  (Popple 
v.  Day,  123  Mass.  520;  Roosa  v.  Davis,  175 
Mass.  117,  55  N.  E.  809).  It  appears  from  the 
memorandum  of  the  chief  justice  of  the  su- 
perior court  that  there  were  exceptions  filed 
to  the  first  report,  which  were  waived.  No 
other  exceptions  appear  to  have  been  filed, 
nor  were  any  requests  for  rulings  made. 
But  as  the  sending  of  the  case  to  an  auditor. 
Instead  of  a  master,  was  the  act  of  the  court, 
and  not  of  the  parties,  we  are  disposed  to 
treat  the  case  more  liberally,  and  to  decide 
it  upon  its  merits,  though  we  do  not  intend 
to  have  our  action  in  so  doing  considered  as 
a  precedent  for  the  future. 

1.  The  first  question  arises  in  regard  to 
the  parcel  of  land  at  the  rear  of  No.  4  Chest- 
nut street,  which  was  annexed  to  the  Walnut 
street  estate,  and  which  was  conveyed  by  Mr. 
Chase  to  his  wife  through  a  third  person. 
The  auditor  has  found  that  Mr.  Chase  receiv- 
ed no  consideration  for  the  conveyance,  but 
that  there  was  no  evidence  that  this  con- 
veyan'^e  was  made  by  him  or  accepted  by  her 
with  any  actually  fraudulent  intent,  or  for 
the  purpose  of  delaying  or  hindering  credit- 
ors. This  finding  of  the  auditor  was  not 
followed  by  the  chief  justice  of  the  superior 
court.  In  I-ivingston  v.  Hammond,  162  Mass. 
375,  376,  38  N.  E.  968,  where  a  case  was 


heard  by  a  judge  of  the  superior  court  with- 
out a  jury,  and  the  only  evidence  was  an 
auditor's  report.  It  was  said  by  Mr.  Justice 
Knowlton:  "The  judge  was  not  obliged  to 
accept  the  conclusions  of  the  auditor  upon 
the  facts  stated  In  the  report,  but  might  con- 
sider all  the  facts  in  their  relation  to  one 
another,  and  draw  any  proper  Inferences 
from  them,  and  reach  any  conclusion  that 
they  would  warrant"  In  the  case  before 
us  Mr.  Chase  was  Insolvent,  and  had  been 
so  for  many  years.  The  conveyance  was 
without  consideration,  and  he  was  heavily 
indebted.  The  auditor  drew  the  inference 
that  the  conveyance  was  not  to  delay  and  de- 
fraud creditors.  The  ctiief  justice  of  the  su- 
perior court  drew  the  opposite  Inference,  and 
we  cannot  say,  on  a  review  of  the  facts,  that 
be  was  wrong.  The  husband  received  no 
advantage  from  the  conveyance.  His  In- 
debtedness was  not  diminished,  and  be  re- 
ceived nothing.  His  wife  gave  him  noth- 
ing, and  suffered  nothing,  and  Incurred  no 
liability  as  a  consideration  for  his  transfer. 
Her  arrangements  with  third  persons  to 
make  her  husband's  conveyance  more  valua- 
ble to  her  has  nothing  to  do  with  the  subject 
of  consideration  between  her  husband  as 
grantor  and  herself  as  grantee.  The  case 
therefore  falls  within  the  ordinary  rule  that 
one  who  is  deeply  In  debt,  and  especially 
when  he  Is  insolvent,  and  who  makes  a  vol- 
untary conveyance  which  takes  property 
away  from  his  creditors,  is  presumed  to  in- 
tend the  natural  consequences  of  his  act. 
which  Is  to  binder  and  delay  Itls  creditors. 
The  effect  of  the  transaction  was  to  put  the 
lot  Into  his  wife's  hands,  and  to  leave  the 
Indebtedness  unpaid,  the  mortgage  debts  with 
less  security,  and  two  other  debts  with  no 
security. 

2.  The  next  question  relates  to  the  trans- 
fer of  the  equity  of  redemption  by  Mr.  Chase 
to  the  defendant  White  of  the  property  No. 
4  Chestnut  street.  The  auditor  has  formd 
that  the  real  purpose  of  the  conveyance  was 
to  prevent  the  attachment  by  the  executrix 
of  a  creditor  on  whose  claim  judgment  had 
been  obtained.  The  fact  found  by  the  au- 
ditor that  there  was  no  direct  evidence  that 
the  specific  purpose  of  the  conveyance  was 
known  at  the  time  to  White  was  immate- 
rial. He  was  not  a  bona  fide  purchaser  for 
value,  and  there  is  enough  in  the  report  to 
warrant  the  chief  justice  of  the  superior 
court  In  directing  a  release  of  this  equity 
from  White. 

3.  The  next  question  relates  to  the  ac- 
counts. The  defendant  contends  that  the 
final  decree  imposes  a  double  liability  upon 
White  and  Mrs.  Chase  for  $869.2&-that  Is, 
that  each  must  pay  this  amount— and  la 
wrong;  but  we  do  not  understand  tbat  this 
is  the  meaning  and  effect  of  the  decree.  The 
justice  of  the  superior  court  evidently  con- 
sidered both  as  wrongdoers,  and  ordered  a 
decree  against  both,  but  as,  in  an  action  at 
law  against  two  wrongdoers,  satisfaction  of 
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a  judgment  against  one  is  all  that  tbe  plain- 
tiff Is  entitled  to  (Corey  v.  Hayener,  182 
Mass.  250,  65  N.  B.  68),  so  in  equity  a  pay- 
ment by-  one  would  discharge  the  other. 

4.  The  principal  objection  raised  by  the 
defendants  on  the  accounts  is  in  charging 
White  trlth  the  amount  which  he  should  hare 
received  as  rent  and  for  use  and  occupation 
of  the  estate  from  April  1,  1900,  to  the  date 
of  the  interlocutory  decree,  February  12, 
1902.  Treating  White  as  a  fraudulent  gran- 
tee, there  can  be  no  doubt  that  he  should 
be  held  liable.  He  was  a  mere  volunteer, 
and  a  wrongdoer,  and  should  be  held  to  ac- 
count for  all  which  might  have  been  made 
from  the  premises.  1  Story,  ISq.  Jur.  (12th 
Ed.)  514a.  See,  also,  Hubbell  t.  Currier.  10 
Allen,  333;  Jones  v.  Reeder,  22  Ind.  Ill; 
Thompson  v.  Bickford.  19  Minn.  17  (Oil.  1); 
Hack  v.  Norrls,  46  Mich.  587,  10  N.  W.  104. 
Treating  Mrs.  Chase  as  a  fraudulent  grantee, 
we  see  no  reason  why  she  also  should  not  be 
charged  with  the  rent  which  she  should  have 
paid.  By  the  adjudication  In  bankruptcy 
the  title  to  the  property  vested  in  the  trus- 
tee, the  lease  from  White  to  her  ceased,  and 
she  became  a  tenant  at  sufferance  of  the 
trustee.  See  Bunton  t.  Bichardson,  10  Al- 
len, 260. 

5.  The  memorandum  of  the  chief  justice 
of  the  superior  court  directed  the  accounting 
to  begin  from  the  adjudication  in  bankruptcy 
of  Chase.  It  is  stated  in  the  auditor's  re- 
port th&t  Chase  was  adjudicated  a  bankrupt 
on  his  own  petition  April  3,  1900.  The  inter- 
locutory decree  of  February  12, 1902,  directed 
the  accounting  to  begin  from  April  1,  1900, 
and  the  accounting  was  so  made.  There  would 
seem  to  be  some  error  in  the  date  stated  by 
the  auditor,  or  It  may  be  that  it  appeared, 
when  the  interlocutory  decree  was  signed, 
that  the  petition  was  filed  by  Chase  on  April 
1st,  and  that  that  was  taken-  as  the  date  on 
which  the  accounting  was  to  begin.  Two  of 
the  clauses  of  section  70a  of  the  bankruptcy 
law  of  July  1,  1898,  c.  541,  30  Stat.  565  [U.  S. 
Comp.  St.  1901,  p.  3451],  read  as  follows: 
"The  trustee  of  the  estate  of  a  banrupt, 
upon  his  appointment  and  qualification, 
•  •  •  shall  •  *  •  be  vested  by  op- 
eration of  law  with  the  title  of  the  bankrupt, 
as  of  the  date  be  was  adjudged  a  bankrupt," 
and  "property  which  prior  to  the  filing  of  the 
petition  he  could  by  any  means  have  trans- 
ferred, or  which  might  have  been  levied  upon 
and  sold  under  judicial  process  against  him." 
It  is  generally  considered  that  the  first  clause 
refers  to  the  date  when  the  property  passes, 
and  that  the  latter  clause  refers  to  what 
passes.  In  re  Harris,  2  Am.  Bankr.  R.  359; 
In  re  Barrow  (D.  C.)  3  Am.  Bankr.  R.  414, 
98  Fed.  582;  In  re  Pease,  4  Am.  Bankr.  R. 
578;  In  re  Burka  (D.  C.)  5  Am.  Bankr.  R. 
12,  104  Fed.  326;  In  re  Elmira  Steel  Ck>.  (D. 
C.)  5  Am.  Bankr.  R.  484,  109  Fed.  456;  Col- 
lier on  Bankruptcy  (3d  Ed.)  456;  Id.  (4th 
Ed.)  510,  nnd  cases  cited;  Lowell  on  Bank- 
ruptcy, 508.    While  there  may  be  some  error 


of  fact  on  this  point  in  the  case  before  us, 
enough  does  not  appear  to  show  that  there 
was  any  error  of  law,  or  to  enable  us  to  cor- 
rect any  error  of  fact. 

6.  It  is  argued  that  pending  the  litigation 
Mr.  Chase  has  died,  and  Mrs.  Chase  is  now, 
as  against  the  plaintiff,  entitled  to  dower 
In  the  premises.  There  was  a  suggestion  of 
his  death  filed  in  the  superior  court,  but  it 
does  not  appear  that  anything  more  was  done. 
There  was  no  amendment  of  the  answer  of 
Mrs.  Chase,  nor  does  it  appear  that  the  mat- 
ter was  in  any  way  called  to  the  attention 
of  the  court  It  is  settled  that  a  sugges- 
tion of  Insolvency  or  bankruptcy  is  not 
enough.  Dunbar  v.  Baker,  104  Mass.  211; 
Holland  v.  Martin,  123  Mass.  278;  Dalton- 
Ingersoll  Co.  v.  FIske,  175  Mass.  15,  55  N. 
E.  468.  The  same  rule  applies  to  the  death 
of  a  party.  Reid  v.  Holmes,  127  Mass.  326. 
Furthermore,  nothing  appears  to  have  been 
done  in  relation  to  Mrs.  Chase's  dower,  and 
we  are  not  called  upon  to  determine  whether 
Mrs.  Chase  is  entitled  to  dower  as  against 
the  plaintiff.  Such  a  question  Is  not  prop- 
erly before  us. 

7.  There  are  several  other  points  taken 
in  the  defendants'  brief,  but  none  of  them 
seems  to  require  further  consideration. 

8.  The  plaintiff  did  not  appeal,  but  con- 
tends that  no  credit  whatever  should  have 
been  allowed  the  defendants.  We  are  of 
opinion  that  this  point  is  not  open  to  him. 
It  was  open  to  him  to  contest  any  point  made 
by  the  defendants  on  their  appeal,  but  be- 
yond that  he  could  not  go  unless  he  also  ap- 
pealed. 

Decree  affirmed. 


(184  Uass.  399) 
MBLLEN  v.  OLD  COLONY  ST.  RY.  CO. 

(Supreme  Judicial   Court  of   Massachusetts. 
Bristol.    Nov.  25,  1903.) 

STREET   RAILROADS— INJURY   TO    CHILD— NSQ- 

LIOBNCB  OP  PARENTS— QUESTIONS 

FOR  JURY. 

1.  In  as  action  against  a  street  railway  com- 
pany for  an  injury  to  a  child  through  the  neg- 
ligence of  the  company,  the  question  whether 
the  father  exercised  due  care  in  permitting  the 
child  to  go  Into  the  yard,  which  was  inclosed, 
to  play,  from  whence  she  went  into  the  street, 
was  for  the  jury. 

2.  A  child  of  three  years  was  permitted  by 
her  father  to  go  into  the  yard  to  play  with  an 
older  sister  of  9  years  and  a  neighbor's  child 
aged  10.  The  yard  was  inclosed,  and  the  gate 
was  kept  closed.  After  going  into  the  yard, 
the  children  wandered  into  the  street,  and  the 
younger  child  was  struck  by  a  street  car.  Held, 
that  it  was  for  the  jury  whether  the  child  was 
under  the  charge  of  her  older  si.ster  after  they 
left  the  yard  and  went  on  the  street. 

Exceptions  from  Superior  Cour^  Bristol 
(bounty;  F.  Lawton,  Judge. 

Action  by  Esther  Mellen,  by  next  friend. 
Michael  Mellen,  against  the  Old  Colony  Street 
Railway  Company.    Judgment  for  plalntUt. 


f  L  See  NesUgence,  vol.  37,  Cent  Dig.  i  tSl 
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and    defendant   brings    exceptions.     Bzcep- 
ttons  overruled. 

J.  W.  &  Chas.  R.  Cummlngs,  for  plaintiff. 
J.  M.  Swift,  for  defendant 

LORING,  J.  This  Is  a  case  In  which  the 
father  of  a  family  of  six  children  allowed 
the  plalntUT,  a  child  of  3  years  and  3  months, 
to  go  into  the  yard  to  play  with  her  older 
sister,  aged  9  years  and  9  months,  and  with 
the  daughter  of  a  neighbor,  aged  10.  The 
father  lived  in  a  tenement  to  which  was 
attached  a  large,  roomy  yard,  shut  in  by  a 
gate,  which  was  kept  closed  by  a  strong 
spring.  On  the  day  In  question  he  was  at 
home,  tapping  the  shoes  of  one  of  the  chil- 
dren, and  his  wife  was  nursing  the  baby. 
After  going  into  the  yard  to  play,  the  chil- 
dren wandered  off  into  the  street,  and  the 
plaintiff  was  run  over  by  a  car  of  the  de- 
fendant while  she  was  crossing  Bedford 
street  on  her  way  home.  The  defendant  ask- 
ed the  presiding  Judge  to  order  a  verdict  for 
it  "on  the  ground  that  there  was  not  suffi- 
cient evidence  to  go  to  the  Jury  of  due  care 
on  the  part  of  Katie  Mellen,  the  person  who 
defendant  claims  had  the  plaintiff  In  charge 
at  the  time  of  the  accident."  This  was  re- 
fused. The  case  was  submitted  to  the  Jury 
under  suitable  instructions,  to  which  no  ex- 
ception was  taken,  and  which  are  not  set 
forth  In  the  bill  of  exceptions. 

We  are  of  opinion  that  it  was  at  least  a 
question  for  the  Jury  whether,  in  the  first 
place,  the  father  exercised  due  care  in  let- 
ting the  plaintiff  play  in  the  yard,  and  wheth- 
er, in  the  second  place,  the  plaintiff  was 
under  the  charge  of  her  older  sister  after 
they  left  the  yard  and  went  upon  the  street. 
Of  the  first  question  there  can  be  no  doubt 
In  this  case  the  yard  was  closed  by  a  gate, 
and  In  that  respect  differs  from  Cotter  v. 
Lynn  &  Boston  Railroad,  180  Mass.  145,  61 
N.  E.  818,  91  Am.  St  Rep.  267,  and  comes 
within  Powers  v.  Qulncy  &  Boston  Street 
Railway,  163  Mass.  5,  39  N.  E.  345.  In  addi- 
tion, the  plaintiff  was  put  under  the  charge 
of  her  older  sister  while  playing  in  the  yard, 
and  so  the  case  is  within  cases  like  Mulligan 
V.  Curtis,  100  Mass.  512,97  Am.  Dec.  121,  and 
Collins  V.  South  Boston  Railroad,  142  Mass. 
301.  7  N.  E.  856,  56  Am.  Rep.  675.  The  fa- 
ther testified  that  when  the  neighbor's  daugh- 
ter came  In  and  asked  the  older  sister  to  go 
and  play,  he  said,  "You  take  Essie  [the  plain- 
tiff] with  you,"  "and  go  right  In  the  yard 
and  play."  When  the  three  children  left  the 
yard,  it  was  at  least  a  question  for  the  Jury 
whether  the  plaintiff  continued  to  be  under 
the  charge  cf  her  older  sister,  or  was  in  the 
position  of  *  child  who  has  got  out  on  the 
street  without  fault  on  the  part  of  its  par- 
ents, and  whose  rights  depend  upon  the  ex- 
ercise by  it  of  that  care  which  may  reason- 
ably be  expected  from  children  of  Its  age; 
as  In  Slattery  v.  O'Connell,  153  Mass.  94, 
26  N.  E.  430,  10  L.  R.  A.  653;  BuOer  v.  New 
York,  New  Haven  &  Hartford  Railroad,  177 


Mass.  191,  58  N.  E.  592;  O^rlen  v.  Hudner, 
182  Mass.  381,  65  N.  B.  788.  Whether  the 
plaintiff  continued  to  be  under  the  charge  of 
her  sister  when  the  children  left  the  yard 
depends  upon  this:  Did  the  father  put  the 
plaintiff  under  the  charge  of  the  older  sis- 
ter for  the  afternoon,  with  an  injunction  to 
stay  In  the  yard,  or  was  she  allowed  to  play 
In  the  yard  under  the  charge  of  the  older 
sister?  It  was  at  least  a  question  for  the 
Jury  which  was  the  true  nature  of  the  per- 
mission that  the  father  gave.  If  the  plain- 
tUTs  rights  depended  on  the  exercise  by  her 
of  the  care  which  may  reasonably  be  ex- 
pected from  a  child  of  her  age,  there  was 
evidence  for  the  Jury  that  the  plaintiff  exer- 
cised due  care.  For  these  reasons  we  are  of 
opinion  that  the  plaintiff  had  a  right  to  go 
to  the  Jury  on  this  ground,  and  for  that  rea- 
son the  ruling  requested  was  rightiy  refused. 
Exceptions  overruled. 


OSi  Mass.  368) 
MORRIS  T.  BOSTON  &  M.  R.  R. 

(Supreme   Judicial   Court   of  Massachusetts. 
Worcester.     Nov.  25,  1903.) 

RAILROADS— PERSONAL  INJURIES— WORKMAN 
ON  TRACK— FAILURE  TO  LOOK  AND  LISTEN 
—CONTRIBUTORY  NEGLIGENCE. 

1.  In  an  action  by  a  section  hand  rnn  into  by 
a  wild  engine  pashing  a  snowplow,  held,  that 
plaintiff  was  not  in  the  exercise  of  due  care. 

Exceptions  from  Superior  Court,  Worces- 
ter County;  B.  Stevens,  Judge. 

Action  by  one  Morris  against  the  Boston  & 
Maine  Railroad.  There  was  Judgment  for 
plaintiff,  and  defendant  brings  exceptions. 
Exceptions  sustained. 

Jas.  m.  &  Jos.  W.  McConnell,  for  plaintiff. 
Chas.  M.  Thayer  and  J.  Otis  Sibley,  for  de- 
fendant 

LORING,  J.  This  Is  an  action  brought  by 
a  section  hand  run  Into  by  a  wild  engine 
pushing  a  snowplow.  It  was  the  plaintiff's 
duty  to  clear  out  a  switch  the  day  after  the 
heaviest  snowstorm  of  the  year— a  storm 
which  left  the  snow  "waist  high  all  over  the 
tracks."  The  switch  in  question  was  east 
of  Wachusett  Station.  Going  west  from  the 
switch,  the  place  of  the  accident  Wachusett 
Station  was  about  200  yards  distant  on  the 
right  side  of  the  track;  and  a  Uttie  west  of 
the  station  was  a  sharp  curve,  also  on  the 
right  About  4  o'clock  In  the  afternoon  of 
the  day  after  the  storm,  the  plaintiff  began 
to  clear  this  switch  for  the  second  time  that 
day.  The  switch  led  from"  the  east-bound 
track  to  a  side  track  running  parallel  with 
it,  and  re-entering  the  east-bound  track  be- 
yond Wachusett  Station.  There  was  no 
cross-over  to  the  west-bound  track  at  this 
point  The  switch  led  from  the  side  ti'nck  to 
the  east-bound  track,  and  ended  there.  The 
plaintiff  testified,  and  the  Jury  were  war- 
ranted In  finding,  that  the  snow  lay  three 
feet  deep  "in  between  the  west  and  east 
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bound  track,  and  about  the  same  on  both 
sides";  that  "the  anow  was  piled  iiigh  along- 
side of  the  track,"  and  In  the  center  "be- 
tween the  tracks."  It  was  not  snowing  at 
the  time,  but  the  wind  was  blowing  very 
hard,  "and  the  snow  was  drifting  so  that  it 
was  blinding,  almost,  so  that  you  could  hard- 
ly see."  The  point  In  question  was  on  an 
embankment  where  the  wind  had  a  clean 
sweep.  Soon  after  the  plaintllt  went  to  work 
a  westbound  freight  train  passed,  and  the 
guard  on  the  cowcatcher  was  throwing  the 
sqow  to  such  a  distance  that  the  plaintiff  not 
only  got  oft  the  west-bound  track,  but  cross- 
ed over  to  the  other  side  of  the  east-bound 
track  to  let  It  go  by.  After  this  train  passed, 
the  plaintiff  looked  each  way,  and  continued 
digging  snow;  standing  between  the  east- 
bound  and  west-bound  tracks,  bending  over, 
with  his  back  to  the  west,  and  looking  to  the 
east  The  reason  given  by  him  for  this  was 
that  he  could  see  some  100  yards  only;  that 
against  trains  running  west  he  had  no  protec- 
tion, and  against  trains  running  east  he  relied 
on  the  whistle  and  the  bell,  which  he  knew 
were  called  for  by  the  rules  of  the  company. 
Only  a  moment  after  he  looked  both  ways, 
the  engine  with  the  smowplow  came  round 
the  curve  without  sounding  the  whistle  or 
ringing  the  bell,  coasting  down  a  grade  of 
60  feet  to  the  mile,  with  steam  shut  off;  and 
he  was  struck  by  It,  or  by  the  snow  It  threw 
off.  It  appeared  that  the  foreman  had  told 
the  plaintiff,  with  other  employfis,  the  day 
before  the  accident,  to  look  out  for  them- 
selves and  keep  out  of  the  way  of  trains, 
and  that  a  fellow  workman  had  given  him 
the  same  warning  that  afternoon. 

The  defendant  asked  the  presiding  Judge  to 
order  a  verdict  for  the  defendant  on  the 
ground  that  the  plaintiff  was  not  In  the  exer- 
cise of  due  care.  This  was  refused,  and  a 
verdict  was  found  for  the  plaintiff.  We  are 
of  opinion  that  the  defendant's  exceptions  to 
the  refusal  to  give  that  ruling  must  be  sus- 
tained. By  the  nature  of  his  employment,  a 
section  hand  on  a  steam  railroad  must  look 
out  for  passing  trains,  and  such  is  the  settled 
law  of  the  commonwealth.  Shepard  v.  Bos- 
ton &  Maine  Railroad,  158  Mass.  174,  33  N.  E. 
f>08;  Lynch  v.  Boston  &  Albany  Railroad, 
15»  Mass.  536,  34  N.  B.  1072;  St  Jean  v. 
Boston  &  Maine  Railroad,  170  Mass.  213,  48 
N.  B.  1088;  Jean  v.  Boston  &  Maine  Rail- 
road, 181  Mass.  197,  63  N.  E.  399;  Dolphin  v. 
New  York,  New  Haven  &  Hartford  Railroad, 
182  Mass.  509,  65  N.  B.  820.  See,  also,  Shea 
V.  Boston  &  Maine  Railroad,  154  Mass.  31,  27 
N.  R  672.  The  rule  of  law  is  the  same  else- 
where. Aerkfetz  v.  Humphreys,  145  U.  S. 
418,  12  Sup.  Ct  835.  36  L.  Ed.  758;  Pennsyl- 
vania Railroad  v.  Wachter,  60  Md.  395;  Carl- 
son V.  Cincinnati,  Saginaw  &  Mackinaw  Rail- 
road, 120  Mich.  481,  79  N.  W.  688.  This  was 
enforced  in  the  case  at  bar  by  rules  26  and 
739  of  the  defendant  railroad,  and  by  a  cau- 
tion to  that  effect  given  to  the  plaintiff  by  his 
foreman  the  day  before  the  accident,  and  by 


a  fellow  workman  on  the  very  day  In  ques- 
tion. 

The  plaintiff,  however,  contends  that  the 
Jury  were  warranted  in  finding  for  him;  that 
they  were  warranted  In  finding  that  his  work 
was  such  that  he  had  to  stand  between  the 
tracks,  and  to  turn  his  back  to  a  train  com- 
ing on  the  east-bound  track;  that  be  had  a 
right  to  rely  on  the  whistle  and  the  bell  re- 
quired by  rules  95b  and  705  to  warn  him  of 
a  train  on  that  track,  and,  If  not  he  used 
his  eyes  so  far  as  his  work  admitted  of  his 
doing  so.  We  are  of  opinion  that  the  plain- 
tiff Is  right  In  his  contention  that  the  evi- 
dence warranted  a  finding  that  he  had  to 
stand  between  the  two  tracks.  But  we  are 
of  opinion  that  he  was  bound  to  look  for 
trains  coming  from  the  west  as  well  as  for 
trains  coming  from  the  east.  We  see  no  rea- 
son why  the  plaintiff  could  not  have  stood 
at  a  right  angle  to  both  tracks,  in  place  of 
facing  the  west-bound  track  and  turning  bis 
back  on  the  east-bound.  If  he  had  done  so, 
he  could  have  kept  an  eye  out  for  trains 
coming  In  either  direction.  Rules  705  and 
95b  were  not  made  for  the  protection  of  sec- . 
tionmen,  and  he  had  not  the  right  to  rely  <hi 
them  that  be  would  have  had  If  they  had 
been  Imposed  as  a  duty  on  those  in  charge  of 
the  train,  to  be  performed  for  his  benefit 
The  most  that  can  be  said  of  the  rules  requir- 
ing a  wild  train  to  whistle  before  a  curve, 
and  requiring  all  trains  to  ring  the  bell  on 
passing  a  station.  Is  that  they  are  "admis- 
sions of  what  precautions  are  pKq;>er,  and  so 
far  as  they  may  have  led  those  to  whom  they 
were  committed  to  expect  conduct  in  accord- 
ance with  them,"  as  was  said  in  Shepard  v. 
Boston  &  Maine  Railroad,  158  Mass.  174,  33 
N.  B.  508.  But  it  Is  settled  that  they  did  not 
excuse  the  plaintiff  from  using  his  eyes.  St 
Jean  v.  Boston  &  Maine  Railroad,  170  Mass. 
213,  48  N.  E.  1088.  See,  also,  in  this  C(Hinec- 
tlon.  Wheelwright  v.  Boston  &  Albany  Rail- 
road, 135  Mass.  225;  Sullivan  v.  Fltchburg 
Railroad,  161  Mass.  125,  36  N.  E.  751;  Davis 
V.  New  York,  New  Haven  &  Hartford  Rail- 
road, 159  Mass.  532,  535,  34  N.  E.  1070.  It  Is 
also  settled  that  the  fact  that  the  plaintiff 
had  to  bend  over  to  do  his  work  did  not  ex- 
cuse him  from  using  bis  eyes.  Lynch  v.  Bos- 
ton &  Albany  Railroad,  159  Mass.  536,  34  N. 
R  1072;  St.  Jean  v.  Boston  &  Maine  Rail- 
road, 170  Mass.  213,  48  N.  B.  1088.  The  plain- 
tiff was  not  entitled  to  go  to  the  Jury  on  the 
issue  that  he  exercised  due  care  in  using  his 
eyes.  He  testified  that  he  looked  both  ways 
Just  a  moment  before  he  was  struck.  What- 
ever "Just  a  moment"  might  be  found  by  a 
Jury  to  mean  under  other  circumstances,  it 
could  not  be  found  to  mean  that  the  plaintiff 
looked  in  time  to  see  the  snowplow  coming 
from  around  the  curve  Just  west  of  Wachu- 
sett  Station,  or  after  it  came  round  the  curve. 
There  was  no  evidence  at  the  trial  as  to  the 
speed  at  which  the  snowplow  was  coming. 
The  plaintiff  cannot  be  taken  to  have  lo<dced 
at  the  time  he  ought  to  have  looked. 
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The  plaintiff  bas  placed  great  reliance  on 
Murran  y.  Chicago,  Milwaukee  &  St.  Paul 
Railway,  88  Minn.  470,  90  N.  W.  1056.  The 
qaestlon  of  the  plaintiff's  due  care  in  that 
case  depended  upon  whether  the  plaintiff 
was  excused  from  using  his  eyes  by  the  pres- 
ence of  a  third  person  on  whom  he  had  a 
right  to  rely  for  warning,  as  was  the  case  la 
Davis  V.  New  York,  New  HaTen  &  Hartford 
Railroad,  159  Mass.  532,  34  N.  E.  1070.  In 
the  case  at  bar  he  was  relying  on  a  warning 
from  the  wild  engine,  and  on  that  al^ne. 

EiZceptlons  sustained. 


atl  Ind.  S91) 

VBNEZIANA  t.  MORRISSET. 
(Supreme  Court  of  Indiana.    Nov.  5,  1903.) 

ilPPEAli— RECORD— BILL  OF  EXCEPTIONS— SIO- 
NATURB— FILING. 
1.  Under  Bums'  Rev.  St.  1901,  §  641  (Rev. 
St.  1881,  i  629;  Horner's  Rev.  St.  1901,  S  629), 
providiug  that  bills  of  exceptions  shall  be  filed 
after  being  signed  by  the  judge,  a  bill  of  excep- 
tions not  showiDg  that  it  was  so  filed  after  be- 
ing signed  forms  no  part  of  the  record. 

Appeal  from  Circuit  Court,  St.  Joseph  Coun- 
ty; Andrew  Anderson,  Special  Judge. 

Action  by  Charles  Venezlana  against  An- 
drew Morrlssey.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.    Affirmed. 

Charles  A.  Davey,  for  appellant  William 
Hoynes  and  Hubbard  &  Hubbard,  for  appel- 
lee. 

MONKS,  C.  J.  Appellant  brought  this  ac- 
tion against  appellee  to  recover  damages  for 
libel.  The  cause,  on  the  motion  of  appellee, 
was  dismissed  by  the  court  on  May  ^9,  1902,  as 
appellant  claims,  on  account  of  the  failure  of 
appellant  to  file  an  undertaking  to  secure  the 
costs.  In  compliance  with  the  order  of  court 
made  under  section  508,  Bums'  Rev.  St  1901 
(section  589,  Rev.  St  1881;  section  589,  Hom- 
er's Rev.  St  1901).  Several  rulings  of  the 
trial  court  are  assigned  for  error,  and  It  Is 
claimed  by  appellant  that  by  these  rulings  he 
was  denied  the  rights  guarantied  by  section 
12  of  article  1  of  the  Constitution  of  this 
state.  Bills  of  exceptions,  showing  the  rul- 
mgs  of  the  court  challenged  by  the  assign- 
ment of  errors,  have  been  embraced  In  the 
transcript;  but,  as  there  is  nothing  in  the 
record  showing  that  said  bills  of  exceptions 
were  ever  filed  with  the  clerk  after  they  were 
signed  by  the  Judge,  they  form  no  part  of 
the  record,  and  cannot  be  considered.  Sec- 
tion 641,  Bums*  Rev.  St  1901  (section  629, 
Rev.  St  1881;  secUon  629,  Homer's  Rev. 
St  1901);  Merrill  v.  State,  156  Ind.  99.  103, 
104,  69  N.  E.  322,  and  cases  cited;  Indiana, 
etc.,  Co.  V.  Lynch,  145  Ind.  1,  3,  43  N.  E.  934, 
and  cases  cited;  Louisville,  etc.,  R.  Co.  v. 
Schmidt  147  Ind.  638,  652,  46  N.  E.  344; 
Makepeace  v.  Bronnenberg,  146  Ind.  243,  249, 
45  N.  E.  336;  Ayres  v.  Armstrong,  142  Ind. 
26?,  264,  41  N.  K  522,  and  cases  cited;    Et- 

V 1.  See  Appeal  and  Error,  vol.  }.  Cent.  Dig.  I 
140!:    BxcepUoni.  Bill  ot,  vol.  21,  Cent  Dig.  t  >7. 


lIptfB  App.  Proc.  {  805;   Ehvbank's  Manual,  { 
32.    We  are  therefore  compelled  to  hold  that 
there  Is  nothing  In  the  record  to  sustain  the 
errors  assigned  by  appellant 
Judgment  affirmed. 
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PEELLE  T.  STATE. 


(Supreme  Court  of  Indiana.     Nov.  4,  1903.) 

FORCIBLE  ENTRY— CRIMINAL  LIABILITY— AF- 
FIDAVIT—DESCRIPTION  OF  PREMISES— SUF- 
FICIENCY —  APPEAL  —  JURISDICTION  —  IM- 
POSITION OF  FINE— EXCEPTIONS— STATUTES 
—TITLES. 

1.  Acts  1901,  p.  57,  c.  45  (Bums'  Rev.  St 
1901,  ii  4346-646d)  "concerning  town  offi- 
cers," and  relating  to  their  election,  conferring 
on  the  town  clerk  the  powers  of  justices  of  the 
peace,  and  prescribing  the  procedure  in  trials 
before  him,  is  not  in  conflict  with  Const,  art.  4, 
$  19,  providing  that  every  act  shall  embrace 
but  one  subject  which  must  be  expressed  in 
the  title. 

2.  In  a  prosecution  under  Bums'  Rev.  St. 
1901,  §  2055,  for  forcible  entry  on  certain  prem- 
ises, an  aflidavit  charging  that  accused  unlaw- 
fully took  possession  of  a  certain  dwelling  house 
and  land  in  a  certain  county,  in  the  possession 
of  a  named  owner,  is  snfflciently  certain  in  the 
description  of  the  premises. 

3.  Where  all  matters  jpertinent  are  admissible 
under  a  plea  of  not  guilty,  the  sustaining  of  a 
demurrer  to  a  special  plea  is  harmless. 

4.  In  a  prosecution  under  Biirns*  Rev.  St 
1901,  {  2055,  for  forcible  entry,  it  is  not  incum- 
bent on  the  state  to  prove  that  the  tenaut  dis- 
possessed was  in  "rightful"  possession  of  the 
premises,  it  being  sufficient  to  show  a  "peace- 
able"   possession. 

5.  An  exception  to  the  contents  of  a  written 
charge  is  insufficient  to  present  a  question  as 
to  an  oral  statement  made  in  connection  with 
the  charge. 

6.  An  oral  direction  to  the  jury  as  to  the  form 
of  their  verdict  is  not  improper,  though  request 
has  been  made  for  written  instructions. 

7.  Under  Burns*  Rev.  St.  1901,  §  1706,  pro- 
viding that  the  justice  of  the  peace  shall  have 
concurrent  jurisdiction  with  the  criminal  court 
and  circuit  court  to  try  and  determine  all  cases 
of  misdemeanor  punishable  by  fine  only,  where 
a  cause  within  the  concurrent  Jurisdiction  is 
tried  before  a  justice,  and  appealed  to  the  cir- 
cuit court,  the  trial  is  de  novo,  and  the  circuit 
court  is  not  limited,  in  the  Imposition  of  the 
fine,  to  the  amount  assessed  by  the  justice. 

Appeal  from  Circuit  Court  Starke  CJounty; 
John  C.  Nye,  Judge. 

Henry  H.  Peelle  was  convicted  of  unlaw- 
fully taking  possession  of  a  certain  dwelling 
house  and  lands,  and  be  appeals.    Affirmed. 

Bobbins  &  Pentecost  for  appellant  C  W. 
Miller,  Atty.  Gen.,  L,  G.  Rothschild,  C.  O. 
Hadley,  W.  0.  Geake,  and  E.  D.  Salsbury,  for 
the  State. 

HADLEY,  J.  The  transcript  was  filed  In 
this  appeal  June  27,  19(3,  subsequent  to  the 
taking  effect  of  the  act  of  1903  (Acts  1903, 
p.  280,  c.  156)  amendatory  of  section  7  of 
the  act  of  1901  (Acts  1901,  p.  560);  and,  the 
appeal  Involving  a  constitutional  question., 
the  whole  case  is  before  us  for  decision.      J 

An  affidavit  charging  appellant  with 
cible  entry,  under  section  2053,  Burns' ♦kcv. 

f  4.  See  Forcible  Entry  and  Detainer,  volni^  m  Cant 
Dig.  i  192.  luK  - 
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St.  1901,  was  filed  before  M.  T.  Hepner,  clerk 
of  the  town  of  Knox.  The  venue  was  chan- 
ged to  a  Justice  of  the  peace,  before  whom 
appellant  was  convicted,  and  appealed  to  the 
circuit  court,  where  he  was  again  convicted, 
and  prosecutes  a  further  appeal  to  this  court 
The  questions  properly  reserved  and  pre- 
sented by  the  assignment  are:  (1)  The  con- 
stitutionality of  the  act  approved  February 
28,  1901,  concerning  town  officers  (Acts  1901, 
p.  57);  (2)  the  sufficiency  of  the  affidavit; 
(3)  the  sufficiency  of  a  special  plea;  (4)  the 
correctness  of  certain  Instructions  given  and 
refused;  (5)  the  validity  of  the  Judgment. 

1.  The  first  question  has  recently  been  de- 
cided by  this  court  adversely  to  the  appel- 
lant's contention.  B.  &  O.  Ry.  Co.  v.  Town 
of  Whiting  (Oct.  e,  1903)  68  N.  E.  266. 

2.  The  affidavit  upon  which  the  prosecu- 
tion was  had  is  in  these  words:  "That  on 
November  15,  1902,  at  the  county  of  Starke 
and  state  of  Indiana,  one  Henry  Peelle  did 
then  and  there,  violently,  with  menace,  force, 
and  arms,  to  wit,  sledge,  ax,  and  shotgun, 
and  without  authority  of  law,  unlawfully 
take  possession  of  a  certain  dwelling  house 
and  lands  in  said  county  situate,  which  said 
dwelling  house  and  lands  were  then  and 
there  and  theretofore  in  the  lawful  posses- 
sion of  one  Albert  Clark;  contrary,"  etc. 
The  objection  made  to  the  affidavit  is  its 
uncertainty  in  the  description  of  the  prem- 
ises entered.  This  being  a  prosecution  for  a 
forcible  entry,  and  restitution  being  neither 
demanded  nor  contemplated,  the  description 
of  the  premises  is  sufficient;  under  the  rnle 
declared  in  Strong  v.  State,  105  Ind.  1,  4  N. 
E.  293. 

3.  The  motion  to  quash  having  been  over- 
ruled, appellant  filed  what  he  terms  a  special 
plea  setting  forth  with  much  detail  and 
elaboration  a  history  of  the  contract  between 
the  prosecuting  witness  and  appellant,  the 
nonperformance  of  the  prosecuting  witness, 
the  liberality  of  appellant,  and  the  motive 
that  prompted  the  prosecution.  The  sustain- 
ing of  the  demurrer  to  this  plea  was  at  least 
harmless,  since  all  matters  pertinent  to  the 
case  were  admissible  in  evidence  under  the 
plea  of  not  guilty. 

4.  Appellant  complains  of  the  giving  of  the 
second,  fourth,  and  sixth  Instructions  to  the 
Jury.  The  single  objection  urged  to  these 
instructions  is  common  to  all  three,  and  Is  to 
the  effect  that  It  was  Incumbent  upon  the 
state  to  prove  that  the  tenant  dispossessed 
by  the  defendant  had  not  only  the  peaceable, 
but  the  rightful,  possession  of  the  premises. 
The  court,  in  charging  the  Jury,  limited  the 
essential  proof  touching  the  prosecuting  wit- 
nesses' occupancy  to  "peaceable  possession," 
omitting  the  word  "rightful,"  and  this  was 
correct  If  the  defendant  had  no  right  to 
enter,  but  did  so  by  forcibly  expelling  one 
who  bad  no  lawful  right,  but  was  in  the 
peaceable  possession,  the  law  denounces  the 
act  the  same  as  if  the  possession  had  been 
rightful  as  well  as  peaceable.     The  action 


of  forcible  entry  or  detainer  cannot  be  em- 
ployed. In  either  its  civil  or  criminal  form, 
to  try  the  right  or  titie  to  property.  Swalls 
V.  State,  4  Ind.  616;  Hlggins  v.  State,  7  Ind. 
649;  Arehey  v.  Knight,  61  Ind.  311;  Vess 
V.  State,  93  Ind.  211.  "In  a  prosecution  of 
this  kind,"  said  the  court,  at  page  218,  in 
the  last  case  cited,  "the  defendant  can  nei- 
ther go  into  evidence  to  disprove  the  title  of 
the  complainant,  nor  to  establish  his  own,  as 
the  question  is  not  one  of  civil  right,  but  of 
public  concern,  affecting  the  public  peace. 
The  offense,  considered  as  an  injiuy  merely, 
is  against  the  possession  of  the  prosecuting 
witness,  and  not  against  his  titie."  The  in- 
structions are  in  the  record  by  bill  of  excep- 
tions. At  a  proper  time  the  defendant  re- 
quested the  court  to  instruct  the  Jury  in 
writing.  It  is  shown  that  by  the  last  in- 
struction, being  No.  11,  the  court  directed 
the  Jury  that  if  they  found  from  all  the 
evidence  that  the  defendant  was  guilty  as 
charged,  beyond  a  reasonable  doubt,  they 
should  find  and  return,  in  substance,  this 
form  of  verdict:  "We,  the  Jury,  find  the 
defendant,  Henry  Peelle,  guilty  of  the  charge 
in  the  affidavit,  and  fix  his  punishment  at  a 

fine  of dollars.    ,  Foreman."    It 

is  noted  in  the  bill  that  this  instruction  Is 
Indorsed  on  the  margin  as  follows:  "Except- 
ed to  April  1,  1903.  Bobbins  &  Pentecost, 
Atty&  for  Defendants."  The  bill  then  pro- 
ceeds: "That  in  giving  Instruction  No.  11 
the  court,  after  reading  the  form  of  verdict 
as  far  as  the  words  'at  a  fine  of,'  stated 
orally  to  the  Jury  these  words,  'any  sum  not 
exceeding  one  thousand  dollars.'  That  to  the 
giving  of  instructions  numbered  2,  4,  5,  6, 
7,  8,  and  11,  the  defendant  at  the  time  ex- 
cepted, and  noted  his  exceptions  on  the  mar- 
gin of  the  respective  instructions  excepted 
to."  No  complaint  Is  made  about  the  sub- 
stance of  Instruction  No.  11,  but  an  effort  is 
made  to  question  the  action  of  the  court  in 
stating  to  the  Jury  orally  the  words  above 
set  out,  after  having  been  requested  to  In- 
struct the  Jury  In  writing.  He  must  fail  In 
this,  however,  because  there  Is  nowhere  with- 
in the  pages  of  the  record  anything  to  show 
that  the  defendant  excepted,  or  even  object- 
ed, to  the  oral  statement  of  the  court  The 
exception  noted  Is  to  the  contents  of  the 
charge,  and  not  to  the  method  of  giving  a 
part  of  it  If  the  court  did  wrong,  to  the 
defendant's  Injury,  he  should  have  complain- 
ed at  the  time,  and  given  the  court  an  op- 
portunity to  right  It  at  a  time  when  he 
could  have  done  sa  Besides,  It  has  been 
held  by  this  court  that  oral  directions  to  the 
Jury  as  to  the  form  of  their  verdict  to  reject 
evidence,  to  answer  interrogatories,  and  the 
like,  are  not  instructions,  and  not  in  violation 
of  the  court's  duty,  when  under  a  request 
for  written  instructions.  Bradway  v.  Wad- 
dell,  95  Ind.  170,  175;  Trentman  v.  Wiley,  85 
Ind.  33,  36;  UcCallister  v.  Mount,  73  Ind. 
559,  566;  Stanley  v.  Sutherland,  54  Ind.  339. 
6.  The  fine  assessed  by  the  Justice  of  the 
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peace  was  $13,  and  that  assessed  by  tbe  Jory 
In  tbe  circuit  court  was  $35,  and  appellant 
contends  that  the  verdict  Is  contrary  to  law. 
In  this:  that  It  belog  a  prosecution  begun 
before  a  Justice,  or,  rather,  before  a  town 
clerk,  who  had  only  the  power  of  a  Justice 
of  the  peace,  the  circuit  court  bad  no  Juris- 
diction on  appeal  to  assess  a  greater  fine 
than  the  Justice  might  hare  assessed;  the 
insistence  being  that  as  the  Justice  possessed 
no  Jurisdiction  under  section  1706,  Burns' 
Rev.  St  1901,  to  assess  a  punishment  beyond 
a  line  of  $25,  tbe  drcnlt  court  on  appeal 
had  no  greater  authority.  We  cannot  agree 
with  the  appellant  In  his  exposition  of  the 
statute.  The  question  InTolved  is  not  one 
of  Jurisdiction  at  all.  The  appellant  having 
been  charged  with  a  misdemeanor  punishable 
by  fine  only,  the  Justice  of  the  peace  had 
concurrent  Jurisdiction  with  the  criminal  and 
dicoit  court  to  try  it  Section  1706,  supra. 
In  such  case  tbe  Justice's  right  to  try  and 
determine,  which  constitutes  Jurisdiction,  is 
Jnst  as  complete  as  that  of  the  circuit  court; 
and.  If  it  shall  appear  that  a  fine  not  ex- 
ceeding  $25  is  an  adequate  punishment  be 
may  render  final  Judgment  and  end  the  case, 
but  If  the  trial  discloses  that  an  adequate 
punishment  will  exceed  $25,  the  Justice  must 
so  find,  so  determine,  and  hold  tbe  prisoner 
to  bail  for  hia  appearance  before  another 
court  which  has  tbe  same  power  to  hear 
and  determine,  but  larger  power  to  punish. 
Section  1705,  Bums'  ReT.  St  1901.  The 
limitation  is  not  upon  the  Justice's  power  to 
try,  but  upon  bis  power  to  punish.  This  case 
does  not  belong  to  that  class  to  which  Nace 
▼.  SUte,  117  Ind.  114,  19  N.  E.  729.  and 
Horton  y.  Sawyer,  59  Ind.  587,  belong,  where 
tbe  law  provides  that  the  minimum  fine  or 
Judgment  shall  be  greater  than  the  Justice 
has  ipower  to  render.  In  this  class  of  cases 
tbe  trial  of  tbe  Justice  would  necessarily  be 
a  nnlllty,  and  hence  it  is  held  that  be  has 
no  Jurisdiction,  and  none  is  conferred  upon 
tbe  circuit  court  by  appeal.  The  Judgment 
in  this  case  was  rendered  by  a  court  of  un- 
doubted Jurisdiction,  and  its  appeal  carried 
tbe  case  into  the  circuit  court  there  to  be 
tried  upon  tbe  original  affidavit  it  is  true, 
bat  de  novo,  and  in  all  other  respects  dis- 
posed of  precisely  as  other  like  cases  orig- 
inating In  the  latter  court  assessing  what- 
ever punishment  is  deemed  Just  within  the 
limits  of  tbe  statute.  Wlsebart  t.  State,  104 
Ind.  407,  4  N.  B.  158. 
Judgment  affirmed. 


(M.  Ind.  364) 

HILBOURNB  ▼.  STATE  n  rel.  HtL- 

BOUBNE. 

(Supreme  Cowrt  of  Indiana.    Not.  3,  1903.) 

BUSBAND  AND  WIFE— ABANDONMENT— ACTION 
BY  WIFE  FOR  RBCOVBRT  OF  STATUTORY 
PENALTY  —  INSTRUCTIONS  —  CONSTRUCTION 
or  STATUTES— APPBAI/—REVIBW. 

1.  In  tbe  absence  of  any  statement  of  points, 
a  mild  BUKKestion  of  error  in  an  instruction  pre- 
nent*  DO  question  for  review  on  appeal. 


2.  In  an  action  under  Bums'  Rev.  St  1901,  | 
7298a,  providing  that  any  male  person  who, 
being  at  the  time  under  or  liable  to  a  prosecn- 
tioD  for  seduction  or  bastardy,  fraudulently 
marries  the  female  who  has  been  seduced,  or 
who  is  the  mother  of  the  bastard  child,  with 
the  intention  of  avoiding  the  prosecution,  and 
who  within  two  years  thereafter  abandons  bis 
wife  or  neglects  to  provide  for  her,  etc.,  shall 
be  liable  to  an  action  for  the  recovery  of  a  pen- 
alty, an  instmction  that  the  evidence  admitted 
tending  to  show  the  treatment  of  the  bnsband 
by  the  wife  might  be  considered  by  the  jury, 
together  with  the  other  evidence  in  the  case, 
in  determiniDg  the  relations  existing  between 
the  husband  and  the  wife,  and,  if  the  hnslMind 
abandoned  the  wife,  whether  he  bad  any  suffi- 
cient cause  therefor,  was  not  erroneous,  as  in- 
forming tbe  jury  that  the  evidence  could  only 
be  considered  on  the  question  whether  he  had 
any  sufficient  cause  to  abandon  tbe  wife. 

3.  The  word  "abandon,"  in  Barns'  Rev.  St 
1901,  I  729Sa,  providing  that  any  male  person, 
who,  being  at  the  time  under  or  liable  to  a 
prosecution  for  seduction  or  bastardy,  frandn- 
lently  enters  Into  a  marriage  with  the  female 
who  has  been  seduced,  or  wno  is  the  mother  of 
the  bastard  child,  with  the  intention  of  there- 
by avoiding  such  prosecution,  and  who,  within 
two  years  after  the  marriage,  shall  abandon 
his  wife,  or  cruelly  or  inhumanly  mistreat  his 
wife,  or  fail  and  neglect  to  reasonably  provide 
for  her  support,  shall  be  liable  to  a  penalty, 
means  a  physical  abandonment,  and  does  not 
include  a  constructive  abandonment 

Appeal  from  Glrcnit  Court  Hanco<±  Conn- 
ty;  B.  W.  Pelt  Judge. 

Action  by  tbe  state,  on  tbe  relation  of 
Kate  L.  Mllboume,  against  Clarence  R.  MU- 
boum&  From  a  Judgment  for  plalntifF,  de- 
fendant appeals.  Certified  from  Appellate 
Court  under  subdivision  1,  |  1837J,  Bains' 
Rev.  St  1901.    Affirmed. 

Marsh  &  Cook,  for  appellant  James  F. 
Reed  and  J.  Bl  McCullougb,  for  appellee. 

GILLETT,  J.  This  is  an  action  to  recover 
a  penalty  under  tbe  act  of  March  8,  1895 
(Acts  1895,  p.  167,  c.  78;  section  7298a  et 
seq..  Bums'  Rev.  St  1901).  The  cause  waa 
put  %t  issue  by  a  general  denial,  and  there 
was  a  verdict  and  Judgment  for  appellee. 
Appellant  filed  a  motion  for  a  new  trial, 
which  was  overruled,  and  be  reserved  an 
exception.  It  is  assigned  as  error  that  the 
court  erred  in  overruling  appellant's  said  mo- 
tion. Appellant  has  not  made  any  formal 
statement  of  his  points,  as  required  by  rule 
22  (65  N.  E.  V)  of  this  court  but  we  gather 
from  bis  brief  that  he  questions  the  propriety 
of  the  action  of  tbe  court  below  in  giving  in- 
structions 6  and  7. 

It  Is  contended  that  the  first  of  said  In- 
structions Is  erroneous,  under  the  case  of 
Stanbrough  v.  Stanbrough,  60  Ind.  275. 
wherein  the  following  language  is  used: 
** 'Abandon  iiicnt'  In  tbe  sense  In  which  it 
is  used  in  the  statute  under  which  this  pro- 
ceeding was  commenced,  may  be  defined  to 
be  the  act  of  willfully  leaving  tbe  wife,  with 
tbe  intention  of  causing  a  palpable  separa- 
tion between  the  parties,  and  Implies  an  ac- 
tual desertion  of  tbe  wife  by  tbe  husband 
To  show,  therefore,  that  a  wife  had  to  leave 
her  husband  (or  cause,  does  not  make  oat 


uigitizea  Dy  ' 


ioogle 


iDd.) 


MILBOURNB  t.  STATE. 


a  case  of  abandonment  by  the  husband,  un- 
der thJa  statute."  The  language  above 
quoted  was  used  In  construing  the  act  of 
March  7,  1857  (Acts  1857,  p.  94;  section  6984 
et  seq.,  Burns'  Rev.  St.  1901).  The  Instruc- 
tion In  question  Informed  the  Jury  that  cer- 
tain acts  on  the  part  of  the  wife  did  not 
amount  to  an  abandonment  of  her  husband. 
There  has  been  no  attempt  to  bring  the  evi- 
dence Into  the  record.  We  Infer  from  the  In- 
struction that  there  was  evidence  tending  to 
show  that,  prior  to  the  abandonment  charged 
by  relatrlx,  she  had  done  certain  acts  that 
it  was  claimed  constituted  an  abandonment 
on  her  part  In  Instruction  No.  6  the  court, 
in  substance,  gave  to  the  Jury  as. the  law 
the  statement  which  we  have  quoted  from 
Stanbrongh  v.  Stanbrough,  supra.  It  Is  ob- 
jected by  counsel  for  appellant  that  the  two 
instructions  relative  to  abandonment  are  in 
conflict,  but  they  relate  to  different  matters, 
and  we  think  that  such  objection  is  not  well 
taken. 

It  is  further  suggested  as  to  instruction 
No.  6  that  the  trial  court  "sailed  Its  Judicial 
craft  in  dangerous  shoals"  when  it  Informed 
the  Jury  that,  If  they  found  that  certain  facta 
existed,  the  relatrlx  was  Justified  In  remain- 
ing away  from  the  home  of  appellant's  moth- 
er, where  he  had  taken  up  his  residence. 
While  it  may  be  possible  that  said  instruc- 
tion was  erroneous  in  the  statement  that  if 
such  facts  existed  the  wife  was  Justified  in 
refusing  to  follow  her  husband  to  the  domi- 
cile of  bis  mother,  where  he  had  taken  up  his 
abode,  yet  we  feel,  in  the  absence  of  any 
statement  of  points,  that  the  mild  suggestion 
of  error  above  mentioned  does  not  require 
ns  to  consider  the  sufficiency  of  said  instruc- 
tion. The  presumption  is  that  the  Judgment 
below  was  right,  and  the  burden  Is  upon  ap- 
pellant to  show  otherwise.  A  mild  and  gen- 
eral suggestion  of  error  is  insufficient  to  shift 
upon  the  court  a  burden  of  showing  error 
that  in  the  first  instance  rests  upon  the  party 
assailing  the  judgment  Elliott.  Appellate 
Procedure,  !  446. 

Instruction  No.  7  is  as  follows:  "Evi- 
dence has  been  admitted  tending  to  show 
the  treatment  of  the  defendant  by  the  rela- 
trlx during  his  sickness  while  at  the  home  of 
his  mother,  after  their  return  from  Kansas. 
This  evidence  may  be  considered  by  you, 
together  with  the  other  evidence  in  the  case. 
In  determining  the  conditions  and  relations 
existing  at  the  time  between  the  relatrlx  and 
defendant,  and,  if  you  find  that  the  defend- 
ant abandoned  the  relatrlx,  then  in  determin- 
ing whether  he  bad  any  Just  and  sufficient 
cause  for  so  doing."  It  Is  contended,  as  ap- 
pellant had  a  right  to  show  as  a  defense 
that  the  relatrlx  had  abandoned  him,  rather 
than  that  he  had  abandoned  her,  that  the 
above  instruction,  in  effect,  informed  the 
Jury  that  they  could  consider  such  matters 
of  evidence  for  one  purpose  only,  namely,  to 
determine  whether  be  had  any  sufficient 
cause  to  abandon  her.    We  have  carefully 


considered  said  instruction  with  reference  to 
the  point  mentioned,  and  we  do  not  think 
counsel's  criticism  of  it  is  Just  The  instruc- 
tion did  not  limit  the  right  of  the  Jury  to 
consider  such  evidence  for  all  legitimate  pur- 
poses. The  taistructlon  was  not  erroneous. 
If  a  more  definite  instruction  was  desired,  It 
should  have  been  tendered. 

This  case  has  been  certified  to  ns  by  the 
Second  Division  of  the  Appellate  Court  with . 
a  recommendation  that  we  overrule  the  case 
of  Stanbrough  v.  Stanbrough,  supra,  in  re- 
spect to  the  language  therein  that  we  have 
above  set  out.  Section  1  of  the  act  under 
which  this  proceeding  was  brought  reads  as 
follows:  "That  any  male  person  who  being 
at  the  time  under  or  liable  to  a  prosecution, 
either  civil  or  criminal,  for  seduction  or  bas- 
tardy, fraudulently  enters  Into  a  marriage 
with  the  female  who  has  been  seduced  or 
who  is  the  mother  of  the  bastard  child,  with 
the  intention  thereby  to  escape  or  avoid  such 
prosecution  or  the  consequences  thereof,  and 
who  within  two  years  after  such  marriage, 
shall  abandon  his  wife,  or  who  shall,  within 
such  time,  cruelly  or  inhumanly  mistreat 
such  wife,  or  fall  and  neglect  to  make  rea- 
sonable provision  for  her  support,  shall  be  li- 
able to  an  action  for  the  recovery  of  a  pen- 
alty which  shall  In  no  case  be  less  than  two 
hundred  dollars."  The  above  section  gives 
to  the  wife,  whose  husband  has  married  her 
under  the  circumstances  mentioned  therein, 
a  remedy  by  way  of  penalty  if  the  husband 
has  within  the  time  fixed  abandoned  her,  or 
cruelly  and  inhumanly  treated  her,  or  failed 
and  neglected,  to  make  reasonable  provision 
for  her  support.  If  cruel  and  Inhuman  treat- 
ment of  such  a  wife  completes  the  right  of 
action,  there  is  no  occasion  for  holding  that 
such  treatment  amounts  to  abandonment,  if 
such  conduct  compels  the  wife  to  abandon 
her  husband's  domicile,  since.  If  the  relatrlx 
would  recover  on  tne  ground  of  cruel  and  in- 
human treatment,  she  may  draw  such  mat- 
ter in  issue  by  appropriate  averments.  How- 
ever wholesome  the  doctrine  may  be  In  the 
abstract  that  is  announced  by  said  division 
of  the  Appellate  Court,  yet  we  are  not  per- 
suaded, for  the  reason  stated,  that  the  Legis- 
lature used  the  word  "abandon"  in  any  other 
than  its  literal  sense.  In  our  Judgment,  the 
subsequent  words  of  the  statute  negative  the 
idea  that  the  framers  of  the  statute  intended 
to  include  within  the  term  "abandon"  a  mere 
constructive  abandonment  This  is  not  a 
case  where  the  court  is  called  upon  to  con- 
strue a  statute  liberally  In  order  to  advance 
the  remedy,  for  It  would  seem  that  the  rem- 
edy under  the  subsequent  words  of  the  stat- 
ute is  quite  as  broad  as  It  Is  contended  that 
It  ought  to  be  under  the  earlier  words.  Hav- 
ing reached  the  conclusion  that  the  word 
"abandon,"  in  the  act  under  consideration, 
was  used  in  the  sense  of  physical  abandon- 
ment it  appears  to  us  that  any  opinion  we 
might  express  concerning  the  correctness  of 
the  Stanbrough  Case  in  the  particular  men- 
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tloned  would  be  wholly  gratuitous.  For  tbis 
reason,  we  decline  to  pass  upon  such  ques- 
tion. 

The  Judgment  of  the  trial   court  Is  af- 
firmed. 


(181  Ind.  371) 

DEANH  et  al.  t.  INDIANA  MACADAM  & 
CONSTRDCTION  CO. 

(Supreme  Court  of  Indiana.    Not.  4,  1903.) 

STREETT  IMPROVEMENTS  —  SPECIAL  ASSESS- 
MENTS —  COMPLAINT  —  SUFFICIENCY  —  LO- 
CATION OF  IMPROVEMENT— DESCRIPTION- 
OPPORTUNITY  FOR  HEARING  — PRACTICE- 
JOINT  PLEAOINOS. 

1.  A  complaint  in  an  action  to  collect  an  as- 
sessment for  street  improvements  alleged  that 
the  trustees  of  the  town  of  M.  adopted  a  resolu- 
tion- for  the  improvement  of  A.  street  between 
First  street  ana  B.  street,  etc.,  and  that  when 
the  contract  was  let  defendants  owned  certain 
described  real  estate  in  said  M.,  fronting  upon 
such  street.  The  assessment  roll  was  made  an 
exhibit,  and.  contained  a  description  of  the  im- 
provement to  the  effect  that  it  consisted  in  the 
improving  of  A.  street  from  First  street  to  B. 
street  in  the  town  of  M.  Held,  that  the  com- 
plaint Bufilciently  showed  what  portion  of  the 
street  was  to  be  improved,  and  that  it  was 
within  the  corporate  limits  of  the  town  of  M. 

2.  In  an  action  to  collect  a  special  assessment 
for  street  improvements  it  is  not  necessary  for 
the  complaint  to  show  the  depth  and  width  of 
the  improvement  and  the  kind  of  material  used, 
where  the  resolutions  and  ordinances  and  the 
contract  and  specifications  fixing  these  particu- 
lars are  referred  to  in  the  complaint. 

3.  The  complaint  in  an  action  to  collect  a  spe- 
cial assessment  for  street  improvements  alleged 
that  a  final  estimate  of  tlie  cost  was  made  by 
the  city  engineer,  which  was  filed  with  the 
town  clerk,  and  showed  the  amounts  which 
ihould  be  assessed  against  abutting  lots;  that 
the  work  was  accepted  by  the  board  of  trus- 
tees, and  statutory  notice  of  the  hearing  upon 
said  assessments  given;  and  that  the  board  con- 
firmed the  report,  etc.  Held  to  suflSciently  al- 
lege that  the  cost  of  the  improvement  was  to 
be  borne  by  the  abutting  property. 

4.  In  an  action  to  collect  a  special  assessment 
for  street  improvements,  an  allegation  in  the 
complaint  that  the  board  of  trustees  "gave  two 
weeks'  notice  in  said  public  newspaper  of  gen- 
eral circulation  printed  and  published  in  said 
town  and  the  place  when  a  hearing  could  be 
had  before  said  board  ♦  ♦  •  upon  the  said 
assessments  of  benefits,"  etc.,  was  sufficient  to 
show  that  notice  of  the  time  and  place  of  the 
hearing  was  given. 

5.  The  statute  reladveto  street  improvements 
in  towns  and  cities  Is  not  unconstitutional  for 
the  reason  that  no  right  of  appeal  was  given  in 
the  case  of  towns  while  such  right  is  given  in 
dties. 

6.  The  statute  authorizing  the  assessment  of 
the  cost  of  a  street  improvement  by  the  front- 
foot  rule  is  not  unconstitutional  as  a  taking  of 
property  without  due  process  of  law. 

7.  A  paragraph  of  a  joint  cross-complaint, 
which  fails  to  state  a  cause  of  action  in  favor 
of  both  cross-complainants,  is  bad  on  demurrer. 

8.  Burns'  Rev.  St.  1901,  §  4831.  provides  that 
the  inspectors  shall  make  a  certified  statement 
of  the  persons  elected  to  fill  the  several  offices 
in  a  tow;n  and  file  the  same  with  the  clerk  of 
the  circuit  court  within  10  days  from  the  elec- 
tion, and  that  no  ordinance  of  any  board  of 
trustees  shall  be  valid  until  the  provisions  of 
tbis   section   are  substantially   complied    with. 

f  6.  See  Constitutional  Law,  vol.  10,  Cent.  Dig.  I 
871;  UuDlcipal  Corporations,  toL  86,  Cent  Dig.  ( 
1113. 


In  an  action  to  collect  a  special  assessment  for 
street  improvements  defendant  by  cross-com- 
plaint alleged  that  no  certificate  of  the  election 
of  the  persons  acting  as  town  trustees  was  at 
any  time  filed,  and  that  their  proceedings  in  the 
matter  of  the  street  improvement  were  there- 
fore void.  Held,  that  such  defense  was  in  the 
nature  of  a  collateral  attack,  and  not  available 
as  a  defense. 

9.  On  appeal  ly  the  property  owner  in  an  ac- 
tion to  collect  special  assessments  for  street  im- 
provements, appellant's  claim  that  there  was  an 
excessive  allowance  for  attorney's  fees  cannot 
be  considered  where  the  evidence  is  not  on  the 
record,  and  there  was  no  motion  for  a  new  trial 
on  the  ground  of  such  error,  nor  any  assign- 
ment of  error  covering  the  point  In  question. 

Appeal  from  Circuit  Court,  Tippecanoe 
County;  R.  P.  De  Hart,  Judge. 

Action  by  the  Indiana  Macadam  &  Con- 
struction Company  against  John  Deane  and 
others.  From"  a  Judgment  for  plalntifl,  de- 
fendants Deane  appeal.    AflSrmed. 

Isaac  X.  Parsons  and  Thompson  &  Storms, 
for  appellants.  Foltz,  Spltler  &  Korrle,  for 
appellee. 

DOWLING,  3.  This  Is  an  action  to  collect 
an  assessment  and  to  enforce  a  lien  against 
a  lot  owned  by  the  appellant  John  Deane  In 
the  town  of  Monon  for  work  done  by  the 
appellee  In  the  Improvement  of  a  street  The 
proceedings  for  such  improvement  were  un- 
der the  act  of  March  6,  1891  (Acta  1881,  p. 
323,  c.  118;  Bumtf  Rev.  St.  1894,  {§  428»- 
4294).  A  demurrer  to  the  complaint  for  want 
of  facts  was  overruled,  and  a  Joint  demur- 
rer of  both  appellants  to  the  third  paragraph 
of  appellee's  answer  to  the  second  parag;rapb 
of  appellants'  cross-complaint  was  carried 
back  and  sustained  to  the  second  paragraph 
of  the  cross-complaint.  These  rulings  are 
assigned  for  error. 

The  first,  second,  and  fourth  objections  tak- 
en to  the  complaint  are  that  the  description 
of  the  portion  of  the  street  alleged  to  have 
been  Improved  is  not  sufficiently  certain,  and 
that  It  does  not  appear  that  such  part  of  the 
street  Is  within  the  town  of  Monon.  The 
averments  of  the  complaint  in  this  connec- 
tion are  that  on  December  22,  1898,  "the 
board  of  trustees  of  the  town  of  Monon,  by  a 
vote  of  two-thirds  of  the  members,  adopted 
a  declaratory  resolution  for  the  Improvement 
of  so  much  of  Arch  street  as  lies  between  the 
north  line  of  First  street  and  the  south  line 
of  Broadway  street  by  grading  and  macad- 
amizing the  said  part  of  said  street  in  ac- 
cordance with  the  profile  and  specifications 
of  said  work;  «  «  ♦  that  at  the  time  the 
said  contract  was  let  and  the  said  Improve- 
ment was  completed  John  Deane  and  Martha 
Deane  were  the  owners  in  fee  simple  of  the 
following  described  real  estate,  to  wit,  lot 
eighteen  (18),  Arch  street.  In  Wilson's  Addi- 
tion to  the  said  Monon,  Indiana,  which  had 
a  frontage  of  60  feet  upon  that  part  of  said 
street  so  Improved."  The  assessment  roll, 
which  was  properly  made  an  exhibit  and  fil- 
ed with  the  complaint,  contained  this  descrip- 
tion of  the  Improvement:   "A  first  and  final 
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estimate  tor  grading  aud  dcalolng  and  macad- 
amizing Arch  street  from  the  north  line  of 
First  street  to  the  south  line  of  Broadway 
street  in  said  town  of  Monon.  «  ♦  « 
John  Deane  and  Martha  Deane,  Wilson  Addi- 
tion, lot  No.  18,  Arch  street,  $54.0Q."  The 
averments  of  the  complaint,  without  aid  from 
the  exhibit,  make  it  sufficiently  certain  that 
the  portion  of  Arch  street  between  First  and 
Broadway  streets,  improved  under  the  ordi- 
nance, was  within  the  corporate  limits  of  the 
town  of  Monon,  and  that  the  lot  owned  by 
the  appellants  abutted  upon  the  part  of  the 
street  so  improved..  While  exhibits  cannot 
supply  the  place  of  necessary  allegations  in 
a  pleading,  they  may  add  to  the  certainty  of 
averments  with  which  they  are  properly  con- 
nected, and  thereby  relieve  the  pleading  from 
the  defect  of  uncertainty.  In  this  case  the 
copy  of  the  assessment  roll,  which  is  the  writ- 
ten instrument  on  which  the  appellee's  claim 
is  founded,  removes  all  uncertainty  regarding 
the  location  of  the  Improvement. 

The  third  point  made  against  the  complaint 
is  that  the  depth  and  width  of  the  improve- 
ment and  the  kind  of  material  to  be  used  are 
not  specifically  stated.  It  was  not  necessary 
that  they  should  be.  The  resolutions  and  or- 
dinances passed  by  the  board,  and  the  con- 
tract and  specifications  fixing  these  particu- 
lars, are  referred  to  in  the  complaint  by  prop- 
er averments,  and  no  more  definite  statement 
of  these  Items  was  required.  Lewis  v.  Al- 
bertson,  23  Ind.  App.  147,  63  N.  E.  1071; 
Leeds  v.  Defrees,  157  Ind.  392,  61  N.  E.  930; 
Pittsburgh,  etc.,  R.  Co.  v.  Hays,  17  Ind.  App. 
261,  44  N.  E.  375,  45  N.  E.  675,  46  N.  E.  597. 

It  is  asserted  on  behalf  of  appellants,  as  a 
fifth  objection,  that  the  complaint  contains 
no  averment  that  the  cost  of  the  improve- 
ment was  to  be  assessed  against  the  abutting 
property.  We  find,  however,  that  there  Is 
an  allegation  that  a  final  estimate  of  the  cost 
of  the  Improvement  was  made  by  the  city  en- 
gineer; that  this  estimate  was  filed  with  the 
town  clerk;  that  the  estimate  showed  the 
amounts  which  should  be  assessed  against 
the  lots  abutting  upon  the  part  of  the  street 
80  improved;  that  the  work  was  accepted  as 
completed  by  the  board  of  trustees;  that  they 
gave  the  notice  prescribed  by  the  statute  of 
the  hearing  upon  the  said  assessments  of  ben- 
efits; and  that  on  October  12,  1899,  the  said 
board  accepted  and  confirmed  the  said  report, 
and  the  assessment  of  benefits  so  made 
against  the  several  lots  reported  benefited,  to- 
gether with  the  amoimt  of  the  cost  of  siich 
improvement  each  lot  should  bear.  These  al- 
legations plainly  showed  that  the  cost  of  the 
improvement  was  to  be  borne  by  the  abutting 
property. 

A  sixth  point  made  against  the  complaint 
was  that  it  did  not  aver  notice  of  the  time 
and  place  when  and  where  a  hearing  upon 
the  report  of  the  assessments  against  the 
abutting  property  would  be  given.  The  alle- 
gation of  the  complaint  Is  that  the  board 
"gave  two  weeks'  notice  in  said  public  news- 


paper, of  general  circulation  printed  and  pub- 
lished in  said  town,  and  the  place,  when  a 
hearing  could  be  had  before  the  said  board 
of  trustees  upon  the  said  assessments  of  ben- 
efits as  fixed  by  said  engineer  in  his  said  re- 
port" Awkwardly  constructed  as  the  sen- 
tence undoubtedly  is,  It  amounts  to  an  aver- 
ment that  notice  of  the  time  and  place  of  the 
hearing  was  given. 

The  last  objection  made  to  the  complaint 
is  that  so  far  as  the  act  for  the  improvement 
of  streets,  supra,  applies  to  towns,  it  is  un- 
constitutional, for  the  reason  that  no  right  of 
appeal  is  given  as  in  the  case  of  similar  im- 
provements in  cities,  and  that  the  assessment 
of  the  cost  of  the  improvement  by  the  front- 
foot  rule  is  a  taking  of  property  for  public 
use  without  due  process  of  law.  It  is  not 
necessary  to  the  validity  of  such  statutes  that 
a  right  of  appeal  should  be  given.  Notice  to 
the  property  holder  and  a  hearing  are  provid- 
ed for,  and  this  is  all  that  is  required.  Lake 
Erie,  etc.,  E,  C3o.  v.  Watklns,  157  Ind.  604, 
605,  ez  N.  B.  443;  Sullivan  r.  Haug,  82  Mich. 
548,  46  N.  W.  795, 10  L.  R.  A.  263;  McEneney 
V.  Town  of  Sullivan,  126  Ind.  407,  25  N.  E. 
540;  Acts  1891,  pp.  324,  325,  c.  118,  f  2;  Bar- 
ber, etc.,  Co.  V.  Edgerton,  125  Ind-  465,  25 
N.  E.  436. 

The  validity  of  the  provision  for  the  collec- 
tion of  the  assessments  against  the  property 
abutting  upon  the  improvement  has  been  rec- 
ognized and  declared  in  many  cases,  and  the 
question  must  be  regarded  as  settled.  Ad- 
ams V.  Shelbyvllle,  154  Ind.  467,  57  N.  B.  114, 
49  li.  R.  A.  797,  77  Am.  St  Rep.  484;  Tay- 
lor T.  City  of  Crawfordsville,  155  Ind.  403, 
58  N.  B.  490;  Martin  v.  Wilis,  157  Ind.  153, 
60  N.  B.  1021;  Leeds  v.  Defrees,  157  Ind. 
392,  61  N.  B.  930. 

The  second  paragraph  of  appellants'  cross- 
complaint  charged,  in  substance,  that  no  cer- 
tificate in  the  election  of  the  persons  acting 
as  town  trustees  was  at  any  time  filed  with 
the  clerk  of  the  White  circuit  court  and  that, 
consequently,  their  proceedings  in  the  mat- 
ter of  the  improvement  of  said  Arch  street 
were  void,  under  the  provisions  of  the  act 
of  March  10,  1873  (Acts  1878,  p.  218,  c.  100, 
i  2;  Bums'  Rev.  St  1901,  §  4331).  That  sec- 
tion contains,  among  other  things,  the  follow- 
ing: "And  it  shall  be  the  further  duty  of  such 
inspectors  to  make  a  certified  statement,  over 
their  own  signatures,  of  the  persons  elected 
to  fill  the  several  offices  in  said  town,  and  to 
file  the  same  with  the  clerk  of  the  circuit 
court  in  the  county  thereof,  within  ten  days 
from  the  day  of  such  election.  And  no  act 
or  ordinance  of  any  Board  of  Trustees  chosen 
at  such  election  shall  be  valid  until  the  pro- 
visions of  this  section  are  substantially  com- 
plied with."  To  this  paragraph  a  demurrer 
was  sustained,  and  the  appellants  John 
Deane  and  Martha  Deane  Jointly  assign  this 
ruling  as  error.  The  paragraph  in  question 
does  not  puiport  to  state  a  cause  of  action  in 
favor  of  the  appellant  Martha  Deane.  Its 
conclusion  la:   "Wherefore  cross-complainant 
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demands  Judgment  *  *  *  for  the  cancel- 
lation of  said  lien,  •  •  •  for  tiie  quieting 
of  the  title  of  the  said  John  Deane  to  aald 
lot,  •  •  •  for  the  costs  of  this  action, 
and  for  all  other  Just  and  proper  relief."  Aa 
the  second  paragraph  of  the  crosB-complaint 
was  a  Joint  pleading,  unless  It  stated  facta 
sufficient  to  constitute  a  cause  of  action  In 
both  the  cross-complainants  therein  It  was 
bad  on  demurrer.  Branson  v.  Henry,  140  Ind. 
455,  39  N.  E.  256;  Mcintosh  v.  Zarlng,  IfiO 
Ind.  SOI,  49  N.  E.  164;  City  of  New  Albany 
▼.  Lines,  21  Ind.  App.  380,  51  N.  B.  346.  We 
think,  too,  that  the  matters  stated  in  said 
paragraph  were  in  the  nature  of  a  collateral 
attack  upon  the  proceedings  of  the  town 
board,  and  for  that  reason  were  not  available 
as  a  defense  to  this  action.  Redden  y.  Town 
of  Covington,  28  Ind.  118;  Mullikin  v.  Bloom- 
lugton,  72  Ind.  161;  Wlllard  v.  Albertson,  23 
Ind.  App.  164,  53  N.  B.  1077,  64  N.  B.  403; 
Wlllard  V.  Albertson,  23  Ind.  App.  166,  53  N. 
E.  1078,  54  N.  E.  446;  BUlott,  Roads  and 
Streets,  I  688. 

It  is  pointed  out  by  counsel  for  appellee 
that,  while  the  exceptions  of  the  appellants 
to  the  ruUng  on  the  demurrer  which  was  sus- 
tained to  this  paragraph  were  several,  the 
assignment  of  error  is  joint,  and  therefore  not 
good  as  to  either.  While  we  are  inclined  to 
the  opinion  that  this  objection  is  fatal  to  the 
last-named  assignment,  we  have  considered, 
the  question  presented,  and  have  given  the 
appellants  the  benefit  of  the  assignment  aa 
if  it  had  been  well  made.- 

By  an  additional  brief  appellants  refer  to 
what  is  deemed  an  excessive  allowance  for 
attorney's  fees.  The  evidence  is  not  in  the 
record.  There  was  no  motion  for  a  new  trial 
on  the  ground  that  there  was  an  error  In  the 
assessment  of  the  amount  of  the  recovery, 
nor  any  assignment  of  error  under  which  this 
question  could  be  examined.  For  these  rea- 
sons we  cannot  pass  upon  It. 

There  being  no  available  error  In  the  rec- 
ord, the  Judgment  Is  afllrmed. 


(32  Ind.  App.  256) 
SOUTH  BEND  PULLET  CO.  et  al.  t. 
FIDELITY  &  DEPOSIT  CO. 
OF  MARYLAND. 

(Appellate  Court  of  Indiana,   Division  No.   1. 
Nov.  6,  1903.) 

On  petition  for  rehearing.    Petition  over- 
ruled. 
For  former  opinion,  see  67  N.  B.  269. 

BLACK,  J.  We  are  requested  by  learned 
counsel  for  the  appellant  to  set  forth  in  full 
in  our  opinion  on  their  petition  for  a  rehear- 
ing the  letter  of  Mr.  Mullen,  general  agent 
of  the  appellee,  of  June  30,  1900,  and  the  ap- 
pellant's answer  thereto,  mentioned  in  our 
former  opinion.  The  letter  of  Mr.  Mullen, 
dated  .Tune  30,  1900,  was  addressed  to  the 
appellant,  at  South  Bend,  Ind.,  and  signed  by 


Mr.  Mullen  as  general  agent,  and  the  body 
thereof  was  as  follows:  "I  wish  to  acknowl- 
edge receipt  of  yoiv  favor  of  the  18tb,  en- 
closing a  copy  of  Mr.  Phelps'  letter  of  the 
16th,  and  trust  you  will  pardon  my  delay  in 
replying  to  same,  but  sickness  and  Inability 
to  catch  Mr.  Phelps  at  his  office  has  caused 
the  same.  I  to-day  saw  Mr.  Phelps  and  have 
ascertained  that  on  yesterday  he  filed  suit 
against  us.  I  advised  Mr.  Phelps  that  I  hard- 
ly thought  this  was  necessary,  as  from  your 
letter  he  could  see  that  you  were  willing  to 
settle  the  amount  less  the  amount  of  pulleys 
which  had  been  disposed  of  since  the  litiga- 
tion began,  and  for  which  they  received  pay- 
ment Mr.  Phelps  thereupon  advised  me  ha 
would  take  the  matter  up  with  Mr.  Caldwell 
and  ascertain  what  figure  he  would  settle 
for  and  would  advise  me,  and  on  receipt  of 
this  letter  I  will  Immediately  advise  you." 
The  letter  of  Mr.  Phelps  of  the  16th  referred 
to  above  as  Inclosed  in  the  letter  of  the  ap- 
pellant, was  addressed  to  the  appellant  and 
ill  the  body  thereof  was  as  follows:  "As  re- 
quested, I  send  you  herewith  statement 
which  has  been  furnished  to  Mr.  Mullen, 
showing  the  amount  due:  $1,187.59,  amount 
of  Judgment  with  interest  thereon  at  six  per 
cent  per  annum,  from  the  date  of  the  Judg- 
ment, vi::.:  from  the  19th  day  of  January, 
1897;  cost  of  the  Jefferson  Circuit  Court 
$74.45;  cost  of  the  court  of  appeals,  $23.05. 
You  will  understand  this  la  not  a  claim  we 
are  making,  but  it  is  the  amount  fixed  by 
Judgment  and  absolutely  due  undra'  the  bond. 
I  trust  you  vrill  make  remittance  on  receipt 
of  this,  as  my  clients  are  complaining  at  m» 
for  delaying  the  matter.  If  you  have  any 
controversy  with  Caldwell  &  Co.  about  the 
amount  of  the  pulleys,  they  are  perfectly  re- 
sponsible and  you  can  settle  with  them.  I 
hope  you  will  settle  this  matter  at  once,  as 
I  am  not  in  a  position  where  it  can  be  longer 
delayed."  The  letter  of  the  appellant  to°  Mr. 
Mullen  at  Louisville,  Ky.,  of  June  18,  1900,. 
was  in  the  body  thereof  as  follows:  "I  en- 
close letter  Just  received  from  Mr.  Phelps, 
from  which  you  will  see  that  the  fellow 
Caldwell  expects  us  to  pay  the  full  amount 
of  the  court  Judgment  with  interest  and  then 
take  our  chances  of  getting  from  him  the 
amount  of  $604.67,  which  is  the  value  of  the 
pulleys  he  has  sold  since  be  swore  to  the  In- 
ventory in  court.  I  write  to  advise  you  that 
we  will  not  settle  on  any  such  basis  and  will 
resist  to  the  last  point  any  demand  to  collect 
that  amount  We  have  sent  you  the  invoice 
showing  the  amount  as  above;  this  checking 
was  made  by  my  son  and  Caldwell's  ware- 
house man,  at  the  time  my  son  was  to  see 
you.  We  enclose  letter  Just  received  from 
Phelps,  and  aA  you  to  kindly  return  It  ae 
soon  as  you  note  contents."  The  answer  of 
the  appellant  to  Mr.  Mullen,  above  mention- 
ed, was  dated  July  2,  1900,  and  was  in  the 
body  thereof  as  follows:  "Your  favor  Just 
re<'elved.  We  note  what  you  say  about  ac- 
tion of  Mr.  Phelps,  and  we  only  have  to  say. 
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it  will  b«  a  long  time  before  we  win  pay  on 
the  basia  of  hla  demands.  It  la  simply  ab- 
surd to  aak  us  to  pay  tbe  Judgment  in  full, 
when  he  has  sold  more  than  a  third  of  the 
pulleys  scheduled  to  return  to  us.  When 
they  present  a  proper  offer  of  settlement,  we 
will  settle  the  matter,  as  we  are  anxious  as 
they  are  to  get  rid  of  the  disagreeable  deal. 
Common  sense,  If  there  was  no  law,  would 
tell  any  one  that  they  would  have  to  deduct 
from  their  bill  such  as  they  have  sold,  aa 
they,  ai  we  understand  the  case,  had  no  right 
to  sell  any  without  court  permission,  and, 
doing  ao,  make  the  deficiency  good  to  va. 
We  have  press  copy  of  Caldwell's  letter  to 
Fbelpa  In  which  he  says  he  sold  the  pulleys 
because  he  was  afraid  the  case  would  go 
against  him.  This  would  show  that  they 
were  sold  before  the  Judgment  was  rendered; 
consequently,  they  are  not  entitled  to  Interest 
on  the  balance  of  tbe  account  since  the  Judg- 
ment was  rendered.  If  they  want  to  sue,  we 
have  no  way  to  prevent  It,  but  we  will  defend 
to  tbe  'long  limit,'  against  collection  of  more 
than  the  amount"  After  long  correspond- 
ence. In  which  the  prospective  salt  had  been 
mentioned  and  threatened,  tlie  subject-mat- 
ter of  the  suit  being  fully  Icnown  to  tbe  ap- 
pellant, it  was  definitely  informed  by  Mr. 
Mullen,  in  hla  letter  of  June  30th,  that  be  had 
ascertained  that  on  the  day  previous  Mr. 
Phelps  had  "filed  suit  against  us."  In  answer 
to  this  the  appellant  wrote  Mr.  Mullen,  July 
2, 1900:  "We  note  wliat  you  say  about  action 
of  Mr.  Phelps."  Upon  further  consideration, 
we  are  constrained  to  adhere  to  the  condo- 
■ion  stated  In  our  former  opinion. 
Tbe  petition  for  rehearing  la  orermled. 


(» lad.  App.  *m 

KRATZ  T.  C0OK.» 

(Appellate  Court  of  ladlana,  Division  No.  1. 
Nov.  6.  1003.) 

APPBAI^^ONCLOSIONS   OF   LAW— A88IQN- 
MENT3  OF  ERROR— AFFIRMANCB. 

1.  The  court  rendered  a  special  finding  ef 
facts  and  conclnsions  of  law,  the  second  of 
which  was  that  "on  tbe  foregoing  facts,  which 
I  find  to  be  true,*  the  petition  of  plaintiff  to  re- 
qnire  defendant  administrator  to  inyentory  cer- 
tain property  "should  be,  and  is  hereby,  dismiss- 
ed flt"  plaintiff's  costs.  The  court  thereafter 
rendered  a  fomml  judgment  of  dismissal,  and 
that  the  administrator  recover  costs  and  char- 
ges of  plaintiff.  Held,  that  since,  though  an 
assignment  to  such  conclusion  that  the  court 
erred  in  rendering  jndgment  on  the  speciBl  find- 
ings in  favor  of  defendant  be  sustained,  and 
that  part  of  the  conclusion  objected  to  be  strick- 
en, the  remainder  of  the  conclusion  would  re- 
quire the  rendition  «f  the  same  Judgment,  it 
would  be  afllrmed. 

Appeal  from  Ctrcnlt  Conr^  Hnntingtoa 
County;  J.  C  Branyan,  Judge. 

Objections  by  John  H.  Kratz  to  the  ap- 
proval of  tbe  inventory  of  Samuel  B.  Cook 
as  administrator  of  the  estate  of  Mary  A. 
Kratz,  deceased.  From  a  Judgment  diamiss- 
ing  the  objections,  objector  appeals.  Af- 
llrmed. 

6SN.E.-4i 


Eenner  ft  Lucas,  for  appellant  O.  W. 
Watklns  and  H.  C.  Morgan,  for  appellee. 

BLACK,  J.  Tbe  appellant  filed  bis  writ- 
ten objection  to  the  approval  of  the  inventor; 
of  tbe  estate  of  Mary  A.  Kratz,  deceased, 
filed  by  the  appellee  as  administrator  there- 
of, and  asked  that  the  appellee  be  required 
to  inventory  certain  specified  articles  alleged 
to  be  property  of  the  decedent's  estate.  Tbe 
appellee  anawered  by  a  general  denial,  and 
the  court  trying  the  matter  rendered  a  spe- 
cial finding  of  the  facts,  with  conclusions  uf 
law.  Tbe  appellant  has  discussed  the  second 
conclusion  of  law  alone,  under  an  assign- 
ment of  error  as  follows:  "Tbe  court  erred 
in  the  second  conclusion  of  law,  in  rendering 
Judgment  on  tbe  special  findings  In  favor  of 
the  appellee."  The  second  conclusion  of  law, 
to  which  this  assignment  is  directed,  was  as 
follows:  "My  conclusion  of  law,  on  the  fore- 
going facta,  which  I  find  to  be  true,  is  that 
the  petition  of  John  H.  Kratz  to  require  said 
administrator  to  inventory  said  property 
should  be,  and  is  hereby,  dismissed  at  bis 
costs."  Afterward,  a  motion  for  a  new  trial 
having  been  overruled,  tbe  court  formally 
rendered  Judgment  of  dismissal,  and  that  tbe 
appellee  recover  bis  costs  and  charges  of  tbe 
appellant  Tbe  court  in  its  second  conclu- 
sion of  law,  declared  the  petition  of  the  ap- 
pellant to  be  thereby  dismissed  at  tbe  ap- 
pellant's costs,  yet  It  afterward  rendered  a 
formal  Judgment  upon  tbe  conclusions  of 
law,  and  it  Is  manifest  that  tbe  second  con- 
clusion was  not  regarded  or  treated  by  tbe 
conrt  as  amounting  to  a  Judgment  The  as- 
signment of  error  discussed  by  counsel,  wblcli- 
is  the  appellant's  pleading  in  this  court,  and 
which  must  specifically  point  out  the  error 
of  wblcb  tbe  appellant  desires  to  complain, 
is  to  the  effect  that  the  conrt  erred  In  ren- 
dering Judgment  on  tbe  special  findings  in 
favor  of  tbe  appellee  in  its  second  conclusion 
of  law.  If  we  should  bold  that  In  this  respect 
the  court  did  err  in  that  conclusion  of  law, 
and  should  direct  the  conrt  below  to  restate 
that  conclusion,  and  in  restating  It  to  omit 
tbe  portion  thereof  so  objected  to  In  tbe  as- 
signment of  OTor,  the  remainder  of  tbe  con- 
clusion thus  left  unchanged  would  reqnlre 
the  rendition  of  a  Judgment  the  same  In 
effect  as  that  from  which  this  appeal  has 
been  taken,  for  tbe  Judgment  must  be  in 
accordance  with  tbe  court's  conclusions  of 
law  upon  tbe  (acts  found  and  stated  In  the 
special  finding. 

We  do  not  find  any  available  error.  Jndg- 
ment affirmed. 


(n  Ind.  App.  696) 

MULKT  T.  KARSELL  et  aL 

(Appellate  Court  of  Indiana.     Nov.  6,  1903.) 

VENDOR'S     LIEN— ENFORCEMENT— RIGHT    TO- 
SUBSEQUENT   PURCHASER— NOTICE- 
COMPLAINT— SUFFICIENCY. 


1.  Tlie  right  to  a  vendor's  lien  on  the  sale  «f 
real  estate  does  not  depend  on  the  transfer  of 

*BebMkrlng   dented.    Transfer   to   Snsrems  Court  denied. 
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a  perfect  legal  title,  nor  on  the  conTeyance  to 
the  person  making  the  purchase. 

2.  The  execution  of  a  note  for  the  unpaid 
price  of  real  estate  presupposes  a  couveyance. 

3.  Where,  in  a  suit  to  enforce  a  vendor's  lien, 
it  is  shown  that  real  e^itate  is  sold  and  con- 
veyed, and  that  the  purchase  money,  or  a  part 
thereof,  remains  unpaid,  the  vendor  is  entitled 
to  a  vendor's  lien. 

4.  The  remedy  for  a  defective  statement  in  a 
complaint  of  a  material  fact  is  by  motion  to 
make  more  specific,  and  not  by  demurrer. 

5.  In  a  suit  to  have  a  vendor's  lien  declared, 
it  is  not  necessary  for  paintiff,  in  his  complaint, 
to.  negative  the  existence  of  facta  amounting  to 
a  waiver  of  the  lien. 

6.  In  a  suit  to  have  a  vendor's  lien  declared, 
instituted  against  a  subsequent  purchaser,  the 
complaint,  which  alleged  a  conveyance  of  the 
land  to  defendant,  the  then  owner  thereof,  who 
had  knowledge  that  plaintiff  held  unpaid  notes 
given  for  the  unpaid  price  of  the  land,  and  that 
the  maker  of  the  notes  was  insolvent,  sufficient- 
ly clmrged  defendant  with  notice  of  plaintiffs 
equity. 

7.  A  seneral  assiirnment  of  the  evidence  of  the 
debt  incurred  for  the  purchase  money  of  real  es- 
tate carries  with  it  the  lien,  and  the  assignee 
may  thereafter  enforce  the  same. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty;  Wm.  H.  Martin,  Judge. 

Action  by  James  B.  Mulky  against  James 
Karscll  and  others.  From  a  judgment  for 
defendants,  plaintiff  appeals.     Reversed. 

R.  A.  Fulk,  for  appellant  J.  B.  Wilson  and 
J.  El.  Henley,  for  appellees. 

ROBY,  J.  To  appellant's  complaint  seek- 
ing' to  have  a  vendor's  lien  declared,  a  de- 
murrer for  want  of  facts  was  sustained.  He 
refused  to  plead  further,  a  Judgment  was 
rendered  against  him  for  costs,  and  he  ap- 
peals. 

The  pleading  Is  extremely  Inartistic.  It  Is 
therein  averred  that  on  May  8,  1890,  the 
Bloomington  Olite  Stone  Company  executed 
its  promissory  note,  payable  nine  months  aft- 
er date,  for  the  sum  of  $150,  to  the  order  of 
Robert  Marshall;  "that  said  money  was  giv- 
en for  the  unpaid  purchase  money  for  lots  16, 
23,  and  24  in  East  &  Marshall's  addition  to 
the  city  of  Bloomington."  It  is  further  aver- 
red that  said  payee  indorsed  said  note  to 
plaintiff;  that  It  Is  due  and  unpaid.  The 
stone  company  Is  not  a  party  to  the  action. 
It  Is  averred  to  be  insolvent,  and  to  hare  no 
property  subject  to  execution.  It  Is  not,  in 
terms,  stated  that  Marshall  owned  the  lots, 
or  that  they  were  conveyed  to  the  stone  com- 
pany. The  substance  of  the  facts  relied 
upon.  In  so  far  as  the  right  to  the  Hen  Is  In- 
volved, Is  that  the  note  sued  upon  was  Riven 
for  the  unpaid  purchase  price  of  the  land 
described,  and  that  It  is  due  and  unpaid. 

The  right  of  the  vendor's  Hen  does  not  de- 
pend upon  the  transfer  of  a  perfect  legal  title. 
Johns  V.  Sewell,  33  Ind.  1;  Fleece  v.  O'Rear, 

t  4.  See  Pleading,  vol.  39,  Cent.  Dig.  S  409. 


83  Ind.  200.  Nor  Is  Its  conveyance  to  the 
person  making  the  purchase  essential  there- 
to. Fleece  v.  O'Rear,  supra;  Martin  v.  Cau- 
ble,  72  Ind.  67;  Humphrey  v.  Thorn,  63  Ind. 
296;   Scott  V.  Edgar  (Ind.  Sup.)  63  N.  E.  452. 

The  execution  of  a  note  for  the  unpaid  pur- 
chase price  of  real  estate  presupposes  a  con- 
veyance. "It  is  unpaid  purchase  money  that 
creates  and  sustains  the  lien."  Nichols  ▼. 
Glover,  41  Ind.  24;  Nutter  v.  Fauch,  86  Ind. 
451. 

"When  real  estate  la  sold  and  conveyed, 
and  the  purchase  money,  or  any  part  thereof, 
remahis  unpaid,  when  these  facts  are  stated 
by  the  vendor  he  shows  that  he  Is  entitled  to 
and  has  the  lien  of  a  vendor.  In  equity,  on 
such  real  estate,  as  a  security  for  the  pay- 
ment of  the  unpaid  purchase  money."  Lord 
V.  Wilcox,  99  Ind.  491;  Fleece  v.  O'Rear,  83 
Ind.  200;  Scott  t.  Edgar  (Ind.  Sup.)  63  N.  B. 
452. 

The  remedy  for  a  defective  statement  in  a 
complaint  of  a  material  fact  Is  by  motion  to 
make  more  specific,  and  not  by  demurrer. 
Frain  v.  Burgett,  152  Ind.  55,  50  N.  E.  873, 
52  N.  E.  395;  Ry.  Co.  v.  Bates,  146  Ind.  564, 
45  N.  E.  lOS;  Connersville  T.  Hydraulic  Co., 
86  Ind.  235. 

It  was  not  necessary  to  appellant's  cause 
of  action  tliat  be  negative  the  existence  of 
facts  amounting  to  a  waiver  of  the  lien. 
Lord  V.  Wilcox,  supra. 

It  was  necessary,  the  action  being  brought 
against  subsequent  purchasers,  to  charge 
them  with  notice  of  appellant's  alleged 
equity.  Richards  v.  McPherson,  74  Ind.  158; 
Oaar  t.  Mlllikan,  68  Ind.  208.  The  averments 
made  In  that  respect  are  as  follows:  "That 
thereafter  said  Collins  &  Karsell  sold  and 
conveyed  each  of  said  lots  to  the  defendants 
Henleys,  who  now  own  the  same,  who  also 
had  full  knowledge  that  said  plaintiff  held 
said  note,  and  that  the  same  was  unpaid, 
and  that  the  maker  was  insolvent,  and  that 
the  same  was  given  for  the  unpaid  purchase 
money  of  said  lots." 

The  general  assignment  of  the  evidence  of 
the  debt  Incurred  for  purchase  money  car- 
ries the  Hen  with  It,  and  the  assignee  may 
thereafter  enforce  the  same.  Smith  v.  Mills, 
145  Ind.  334,  43  N.  R  564,  44  N.  E.  362;  Fel- 
ton  V.  Smith,  84  Ind.  485;  Midland  Ry.  Co. 
V.  Wilcox,  122  Ind.  84,  91,  23  N.  E.  506. 

The  facts  stated  were  sufficient  as  against 
the  demurrer. 

The  Judgment  Is  reversed  and  the  cause  la 
remanded,  with  instructions  to  overrule  the 
demurrer  to  the  complaint,  and  for  further 
proceedings  not  inconsistent  herewith. 

ROBINSON,  0.  J.,  and  HENLEY,  BLACK, 
and  WILEY,  JJ..  concur.  OOMSTOOK.  J., 
absent 
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(34  Ind.  App.  523) 

INDIANA  NATURAL  GAS  &  OIL  CO.  t. 
PIERCB.* 

(Appellate  Court  of  Indiana,  DiviBion  No.  1. 
Not.  4,  1903.) 

OAS  AND  OIL  LEASE— RELATION  OF  PARTIES— 
LANDLORD  AND  TENANT— TERMI- 
NATION OF  LEASE. 

1.  Where  an  oil  and  gas  lease  provided  that 
the  lessee  might  hold  the  premises  for  fire 
jrears,  or  so  long  as  oil  or  gas  should  be  found 
in  paying  quantities,  and  that  the  lessee  should 
commence  operations  within  six  months,  or 
pay  in  lieu  thereof  $80  per  annnm,  no  well  hav- 
ing been  drilled  or  possession  taken,  the  con- 
tract was  ineffective  after  five  years. 

2.  Such  a  lease  does  not  create  the  relation  of 
landlord  and  tenant,  and  at  the  end  of  any  year 
either  party  could  terminate  any  rights  under 
the  instrument,  in  the  absence  of  any  posseth 
aion  taken  hy  tue  lessee. 

Appeal  from  Circuit  Court,  Grant  County: 
H.  J.  PauluB,  Judge. 

Suit  by  Drew  B.  Pierce  ngalnat  the  Indiana 
Natural  Gaa  &  Oil  Company.  From  a  judg- 
ment In  favor  of  plaintifC,  defendant  appeals. 
Afllnned- 

W.  O.  Johnson,  Foster  Davis,  and  Black- 
Udge,  Shirley  &  Wolf,  for  appellant.  Manley 
&  Strlckler,  R.  T.  St  John,  and  Wm.  H. 
Charles,  for  appellee. 

HBNLBY,  J.  The  only  questions  raised 
hy  the  appeal  In  this  case  relate  to  the  snfll- 
dency  of  the  various  pleadings  filed.  Appel- 
lant's demurrer  was  overruled  to  both  para- 
graphs of  appellee's  complaint.  Appellee's 
demurrer  was  sustained  to  the  answer  of  ap- 
pellant The  second  paragraph  of  complaint 
was  plainly  to  quiet  title,  and  as  such  was 
sufSclent  It  Is  not  questioned  on  appeal. 
The  first  paragraph  of  complaint  is  Insuffi- 
cient as  a  complaint  to  quiet  title,  and  wheth- 
er it  is  sufficient  as  a  complaint  to  cancel  the 
lease  therein  referred  to  we  need  not  decide, 
because  it  appears  from  the  record  that  the 
judgment  rendered  does  not  exceed  the  relief 
prayed  for,  and  to  which  appellee  was  enti- 
tled, by  the  second  paragraph  of  his  com- 
plaint, the  sufficiency  of  which,  as  before 
stated  is  unquestioned.  The  amended  an- 
swer of  appellant  shows  by  proper  averments 
that  appellant  has  compiled  in  every  partic- 
ular with  the  terms  of  Its  contract,  as  evi- 
denced by  the  lease  which  is  made  a  part  of 
the  answer.  If  appellant  has  any  rights  In 
the  real  estate  described,  they  grow  out  of 
this  lease  or  contract,  which  was  In  the  fol- 
lowing words: 

"Memorandum  of  Agreement,  made  and 
entered  Into  this  14th  day  of  December,  A. 
D.  1888,  between  D.  B.  Pierce,  of  Grant 
County,  State  of  Indiana,  party  of  the  first 
part,  and  T.  Bpellacy  of  Lime,  Ohio,  party 
of  the  second  part 

"Wltnesseth:  That  the  said  party  of  the 
first  part,  for  and  In  consideration  of  the  sum 
of  one  dolhir  to  him  In  band  well  and  truly 

1 1.  See  Ulnes  end  MInerali,  vol.  84,  Cent  Dig.  I 
200. 

•Rehearing   denied,  78  N.  E.  194. 


paid,  the  receipt  of  which  Is  hereby  acknowl- 
edged, and  in  further  consideration  of  the 
agreements  hereinafter  mentioned,  agjees  to 
lease,  and  by  these  presents  has  leased  and 
granted  the  exclusive  rights  unto  the  party 
of  the  second  part,  for  the  purpose  of  drilling 
for  petroleum  and  gas;  also,  the  right  to 
lay,  maintain  and  remove  lines  of  pipe  over 
and  across  said  lands  for  the  conveyance  and 
transportation  of  oil  and  gas,  all  that  certain 
piece  or  parcel  of  land  situated  in  Monroe 
Township,  Grant  County,  and  State  of  In- 
diana, bounded  and  described  as  follows,  to- 
wit:  North  east  %  ot  section  14,  Town  24, 
Range  9,  containing  160  acres  more  or  less. 

"The  second  party  to  have  and  hold  the 
same  premises  for  the  above  purpose  only, 
for  and  during  the  term  of  five  years  from 
tlie  date  hereof,  or  as  long  as  oil  or  gas  shall 
be  found  In  paying  quantities. 

"The  party  of  the  second  part  agrees  to 
give  the  party  of  the  first  part  the  full  and 
equal  %  part  of  all  the  petroleum  obtained 
and  saved  from  the  said  premises,  free  of 
cost  to  first  party,  the  %  of  all  cash  received 
for  oil  sold  from  premises. 

"The  party  of  the  first  part  Is  to  fully  use 
and  enjoy  said  premises  for  farming  pur- 
poses, except  such  parts  as  are  actually  nec- 
essary for  said  drilling  and  producing  pur- 
poses and  a  right  of  way  over  and  across  said 
premises  to  the  place  or  places  of  drilling 
and  producing.  The  party  of  the  second  part 
to  have  the  privileges  of  using  suBicient  wa- 
ter from  the  premises  for  the  prosecution  of 
said  operations,  but  must  not  interfere  with 
the  water  wells  now  on  the  premises. 

"The  party  of  the  second  part  may  at  any 
time  remove  all  machinery,  fixtures  and 
property  placed  upon  said  lands  by  second 
party. 

"Should  ghs  be  found  on  said  premises  In 
greater  quantities  than  is  required  for  use 
on  the  premises  the  second  party  agrees  to 
pay  the  first  party  the  sum  of  One  Hundred 
dollars  each  year  in  advance  for  every  well 
from  which  the  gas  is  used  off  the  premises. 

"The  party  of  the  second  part  further 
agrees  to  commence  operations  within  six 
months  from  the  date  hereof,  or  In  lieu  there- 
of to  pay  the  first  party  eighty  dollars  per 
annum. 

"First  party  shall  be  entitled  to  enough 
gas  free  of  cost  to  heat  three  stoves  in  resi- 
dence where  he  now  resides.  Second  party 
shall  furnish  200  feet  of  pipe  and  lay  the 
same  to  dwelling  and  shall  connect  two 
stoves  with  said  pipe,  and  shall  furnish  reg- 
ulator for  same.  First  party  shall  use  said 
gas  at  his  own  risk.  When  one  well  Is  com- 
pleted on  above  premises.  It  shall  stop  the 
rental  as  above  provided  on  100  acres  only. 

"It  Is  hereby  mutually  understood  that  this 
agreement  shall  extend  to  the  heirs  and  as- 
signs of  both  parties. 

"A  failure  to  comply  with  the  above  terms 
shall  render  it  null  and  void." 

This  instrument  was  properly  signed,  ac- 
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knowledged,  and  recorded.  WhatevCT  rights 
the  lessee,  Spellacy,  acquired  under  It,  be- 
came the  property  of  the  appellant  by  writ- 
ten assignment  and  transfer.  Appellant  nev- 
er took  possession  of  the  land  under  the 
lease  for  any  purpose.  It  was  optional  with 
appellant  whether  a  well  should  be  drilled, 
and  the  consideration  going  to  the  landlord 
for  a  failure  to  drill  was  fixed  at  so  much  per 
year.  No  well  having  been  drilled,  and  pos- 
session not  having  been  taken,  the  contract 
was  Ineffective  after  five  years.  The  only 
way  it  could  have  been  made  effective  for  a 
longer  time  than  the  term  therein  expressed, 
without  a  new  or  additional  contract,  arises 
under  that  part  of  the  contract  which  gave 
the  appellant  the  right  to  drill  gas  or  oil 
wells,  and  thus  prolong  the  lease  "as  long  as 
oil  or  gas  shall  be  found  in  paying  quanti- 
ties." This  court  has  held  In  Diamond  Plate 
Glass  Co.  V.  Curless,  22  Ind.  App.  346,  52  N. 
E.  782,  and  Diamond  Plate  Glass  Co.  ▼. 
Echelbarger,  24  Ind.  App.  124,  55  N.  E.  233, 
that  under  facta  such  as  are  presented  by 
appellant's  answer,  the  relation  of  landlord 
and  tenant  never  existed  between  appellant 
and  appellee,  and  that  at  the  end  of  any 
year  either  party  could  terminate  any  rights 
granted  or  received  under  the  Instrument; 
the  one  by  refusal  to  accept,  and  the  other 
by  refusing  to  pay  the  stipulated  sum.  Un- 
der the  cases  cited  appellant's  answer  Is  in- 
sufficient. 
Judgment  affirmed. 

(31  Ind.  App.  S75) 

INDIANA  NATURAL  GAS  &  OIL  CO.  t. 

SEXTON. 

(Appellate  Court  of  Indiana,   DlTision   No.   1. 
Nov.  6,  1903.) 

OIL  LEASES— CANCELLATION-QUIETING  TITLE 
—COMPLAINT— SUFFICIENCY. 

1.  Where  a  complaint  for  the  cancellation  of 
an  oil  lease  showed  on  its  face  that  the  lease 
had  expired  before  the  action  was  brought,  and 
there  were  no  facts  alleged  showing  title  in 
plaintiff,  or  that  defendant  was  claiming  an  in- 
terest in  the  land  under  the  lease  adverse  to 
plaintiff,  or  that  any  claim  of  defendant  was 
unfounded  and  was  a  cloud  on  plaintiff's  title, 
the  complaint  was  insufficient  as  a  complaint  to 
quiet  title. 

2.  A  complaint  for  the  cancellation  of  an  oil 
lease  on  the  ground  that  defendants  had  never 
attempted  to  use  the  property  for  the  purposes 
intended,  but  failing  to  allege  that  plaintiff  was 
the  owner  of  the  land  affected  by  the  lease,  was 
demurrable. 

Appeal  from  Circuit  Court,  Grant  County; 
H.  J.  Paulns,  Judge. 

Action  by  Edmund  O.  Sexton  against  the 
Indiana  Natural  Gas  &  Oil  Company.  From 
a  judgment  overruling  a  demurrer  to  the 
complaint,  defendant  appeals.    Rcersed. 

W.  O.  .Tohnson,  Foster  Davis,  and  Black- 
lidge,  Shirley  &  Wolf,  for  appellant  W.  D. 
Lett  and  W.  K  Haisley,  for  appellee. 

HENLEY,  J.  The  complaint  In  this  case 
'vas  attacked  by  demurrer.    The  trial  court 


held  the  complaint  sufficient.  Its  averments 
were  substantially  as  follows:  That  appel- 
lant Is  a  corporation;  that  appellee,  on  the 
21st  day  of  May,  1889,  leased  to  one  Edmund 
H.  Ford,  by  an  instrument  In  writing,  a  copy 
of  which  Is  filed  as  an  exhibit,  certain  real 
estate  in  Grant  county,  Ind.,  which  lease  was 
for  the  express  term  of  five  years  from  the 
date  of  the  lease,  and  was  for  the  purpose 
of  giving  the  lessee  the  right  to  drill  and 
operate  for  gas  and  oil;  that  this  lease  was 
recorded  on  the  26th  day  of  June,  1889,  in 
the  recorder's  office  of  Grant  county,  in  Mis- 
cellaneous Record  No.  6,  on  pages  221,  222; 
that  in  May,  1889,  the  said  Ford  assigned 
his  Interest  in  said  lease  to  the  Silurian  Gas 
&  Oil  Company;  that  on  the  29th  day  of 
September,  1890,  the  Silurian  Gas  &  Oil  Com- 
pany assigned  Its  Interest  in  said  lease  to 
the  appellant;  that  neither  appellant  nor  any 
one  under  whom  It  claims  title  ever  took 
possession  of  said  premises  nnder  said  lease, 
and  bare  not  at  any  time  since  the  execution 
of  the  lease  operated  or  attempted  to  operate 
for  gas  or  oil  or  for  any  purpose  whatever; 
that  appellee  has  demanded  of  appellant  that 
it  enter  a  release  of  said  lease  of  record, 
which  appellant  has  refused  to  do,  "and  still 
claims  and  asserts  some  interest  therein." 
The  prayer  of  the  complaint  Is  that  appellee 
have  Judgment  in  the  sum  of  |100;  that  the 
lease  be  declared  of  no  force  or  effect,  and 
that  it  be  released  of  record,  and  that  a 
commissioner  be  appointed  to  release  it,  and 
for  all  other  proper,  legal,  and  equitable  re- 
lief. 

The  complaint  is  insutHcIent  as  a  complaint 
to  quiet  title  because  it  fails  to  show  title 
in  appellee.  Chapman  et  al.  ▼.  Jones  et  al., 
149  Ind.  434,  47  N.  E.  1065,  and  cases  cited. 
It  is  insufficient  as  a  complaint  to  quiet  title 
for  the  further  reason  that  it  does  not  aver 
that  appellant  is  claiming  any  interest  ad- 
verse to  the  appellee's  title,  or  that  any  claim 
of  the  appellant's  is  unfounded  and  is  a 
cloud  upon  the  appellee's  title.  Conger  v. 
Miller,  104  Ind.  592,  4  N.  E.  300,  and  cases 
cited.  The  complaint  shows  on  Its  face  that 
the  lease  was  for  a  term  of  five  years;  that 
the  term  of  the  lease  had  expired  more  than 
six  years  before  this  action  was  brought. 
Neither  by  the  terms  of  the  lease  nor  the 
averments  of  the  complaint  Is  It  shown  that 
appellant  was  contending  that  the  lease  in 
any  manner  affected  the  real  estate  at  the 
time  the  action  was  commenced,  nor  Is  It 
shown  by  averment  or  necessary  inference 
that  appellee  was  the  owner  of  any  right, 
title,  or  interest  in  the  real  estate  upon  which 
the  alleged  lease  was  executed.  If  the  lessee 
was  in  fact  claiming  an  interest  in  the  land 
by  virtue  of  this  lease  at  the  time  the  action 
was  commenced,  and  such  claim  was  a  cloud 
on  the  title  of  the  owner  of  the  hind,  he 
could  in  an  appropriate  action  have  it  re- 
moved; bat  such  allegations  are  not  made, 
nor  such  relief  asked.  Nor  can  appellee  cause 
the  cancellation  of  the  lease  without  alleging 
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that  be  is  the  owner  of  the  land  affected  by 
sucb  lease.    The  complaint  does  not  state  a 
cause  of  action. 
Judgment  reversed. 


(31  Ind.  App.  E90)  f 

KRISE  et  aL  v.  WILSON  et  aL 

(Appellate  Coui-t  of  Indiana,  Diyision  No.  1. 

Not.  5,  1903.) 

quieting  titlbt-cancellation  of  deeds— 
pueading— construction— statu- 
TORY NEW  TRIAL. 
1.  A  cpmplaiut  by  certain  heirs  at  law  of  a 
grantor  of  land,  in  the  first  paragraph,  alleged 
a  caose  of  action  in  equity  against  the  grantees 
to  have  the  conveyance  canceled  because  of  the 
unsoundness  of  mind  of  the  grantor;  the  sec- 
ond paragraph  stated  a  canse  of  action  in  eq- 
uity to  have  the  deeds  canceled  for  want  of 
deUvery;  and  the  third  paragraph  averred  that 
plaintiffs  were  the  owners,  as  tenants  in  com- 
mon, of  an  undivided  one-fourth  interest  in 
fee  of  the  land,  and  that  defendants  claimed 
some  interest  therein  which  was  without  right, 
and  was  a  cloud  on  plaintiffs'  title,  and  asked 
that  plaintiffs'  title  be  quieted.  Held  that, 
since  any  relief  plaintiff  could  secure  under 
snch  complaint  must  come  through  overthrow- 
ing defendants'  title  acquired  by  the  deeds,  the 
title  to  the  land  was  involved  in  each  paragraph 
of  the  complaint,  entitling  defendants  to  a  statu- 
tory new  trial  as  of  right. 

Appeal  from  Cirenlt  Court,  Tipton  Ooimty; 
James  C.  Blacklidge,  Special  Jndge. 

Action  by  Mary  Krise  and  others  against 
Isaac  D.  Wilson  and  others.  From  a  Judg- 
ment in  favor  of  defendants,  plaintiffs  ap- 
peal.    Affirmed. 

Joseph  C.  Herron,  F.  J.  Byers,  and  Coleman 
ft  Carter,  for  appellants.  Cooper  &  Oerhart 
and  Beaucbamp  &  Proctor,  for  appellees. 

ROBINSON,  0.  J.  This  appeal  questions 
the  action  of  the  trial  court  in  granting  appel- 
lees a  new  trial  as  of  right  Appellants'  com- 
plaint Is  In  three  paragraphs.  The  first  par- 
agraph avers  that  appellant  Mary  Krlse  is 
a' daughter,  and  the  other  appellants  grand- 
daughters, of  Granville  M.  Wilson,  who  died 
July  29,  1901;  that  appellee  Margaret  Daily 
Is  a  daughter,  and  the  other  appellees  are 
sons,  of  Granville  M.  Wilson,  and  that  the 
appellants  and  appellees  are  heirs  at  law  of 
Milson;  that  on  the  11th  day  of  July,  1901, 
Wilson,  the  decedent,  conveyed  to  each  of  the 
appellees  certain  lands;  that  at  the  time  of 
the  execution  of  the  deeds  be  was  of  unsound 
mind;  that  afterwards,  Angnst  22,  1901,  ap- 
pellants gave  appellees  written  notice  dls- 
offlrming  the  deeds  and  demanding  that  ap- 
pellees reconvey  to  appellants  their  Interest 
In  the  land  as  heirs  at  law  of  Wilson,  which 
appellees  refused  to  do.  Prayer  that  tbe 
deeds  be  set  aside,  and  for  all  proper  relief. 
Tbe  second  paragraph  contains  the  same 
averments,  except.  In  place  of  averring  the 
unsoundness  of  mind  of  the  grantor.  It  is 
averred  that  none  of  tbe  deeds  were  delivered 
to  the  appellees;  asking  the  same  relief  as 
the  first  paragraph.  The  third  paragraph 
rrt>TS  that  appellants  are  tbe  owners,  as  ten- 


ants In  common,  of  an  undivided  one-fourth 
Interest  in  fee  of  tbe  land;  that  appellees 
claim  some  interest  adverse,  which  is  with- 
out right,  and  Is  a  cloud  upon  appellant's  ti- 
tle; asking  that  their  title  be  quieted.  A 
trial  resulted  In  appellants'  favor,  and,  upon 
filing  the  statutory  undertaking,  a  new  trial 
as  of  right  was  granted'  appellees,  resulting 
In  a  finding  for  appellees. 

It  is  conceded  that  tbe  third  paragraph  Is 
an  action  to  quiet  title,  but  It  Is  argued  that 
neither  the  first  nor  tbe  second  paragraph 
la  an  action  to  quiet  title  or  In  ejectment,  and 
that  where  two  or  more  substantive  causes 
of  action  proceed  to  judgment  in  the  same 
cause,  one  entitling  tbe  losing  party  to  a  new 
trial  as  of  right,  and  the  other  not,  a  new 
trial  as  of  right  will  not  be  allowed.  The 
nature  of  an  action  must  be  determined  from 
tbe  general  character  and  scope  of  the  plead- 
ing. Cottrell  V.  .^tna,  etc.,  Ins.  Co.,  97  Ind. 
311;  First  National  Bank  v.  Boot,  107  Ind. 
224,  8  N.  Bl  106;  Bingham  t.  Stage,  123  Ind. 
281,  23  N.  B.  756;  City  of  Ft  Wayne  v.  Ham- 
ilton, 132  Ind.  487,  32  N.  E.  324,  32  Am.  St 
Kep.  263.  The  substantive  facts  pleaded,  and 
not  tbe  prayer  for  relief,  nor  the  name  given 
to  tbe  action  by  tbe  pleader,  determine  the 
nature  of  tbe  cause  of  action;  but  where  tbe 
prayer  for  relief  is  consistent  with  tke  facts 
pleaded,  it  is  proper  to  consider  it  with  the 
facts  averred  to  determine  the  nature  and 
character  of  tbe  action.  Physio-Medical  Col. 
r.  Wilkinson,  89  Ind.  23:  Martin  v.  Martin, 
118  Ind.  227,  20  N.  B.  763;  Galway  v.  State 
ex  rel.,  93  Ind.  161.  It  Is  a  general  rale  that 
a  pleading  will  be  construed  as  proceeding 
upon  the  theory  which  is  most  apparent  and 
most  clearly  outlined  by  tbe  facts  stated,  and 
that  It  "will.  If  possible,  be  given  such  con- 
struction as  to  give  full  force  and  effect  to 
all  of  its  material  allegations,  and  such  as 
will  afford  tbe  pleader  full  relief  for  all  in- 
juries stated  in  his  pleading."  Monnett  t. 
Turpie.  132  Ind.  424,  32  N.  B.  328;  Batman 
v.  Snoddy,  132  Ind.  480,  32  N.  B.  327;  Mon- 
nett V.  Turpie,  132  Ind.  482,  32  N.  B.  828. 
Tbe  first  paragraph  of  complaint  is  a  proceed- 
ing In  equity  to  have  tbe  conveyances  can- 
celed because  of  the  unsoundness  of  mind  of 
the  grantor.  Appellants  could  pursue  this 
remedy,  or  they  could  have  treated  the  con- 
veyances as  having  been  avoided  by  tbe  dis- 
affirmance, and,  if  out  of  possession,  sue  in 
ejectment  or  to  quiet  title.  Monnett  v.  Tur- 
pie, 132  Ind.  424,  32  N.  B.  328.  The  «econd 
paragraph  is  also  a  proceeding  in  equity  to 
have  tbe  deeds  canceled  and  declared  Inef- 
fective because  not  delivered.  But  In  each 
paragraph  the  title  to  the  land,  which  Is  par- 
ticularly described,  is  directly  in  issue.  Tbe 
only  question  the  court  was  authorized  to 
try,  imder  tbe  facts  pleaded,  was  the  title 
to  tbe  land.  If  the  facts  averred  were  found 
to  be  true,  the  appellees  are  not  tbe  owners 
of  tbe  land  by  virtue  of  the  deeds,  but  under 
tbe  averments  the  title  is  in  both  appellants 
and  appellees  aa  heirs  at  law  of  the  grantor. 
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The  deeds  carried  the  legal  title  to  the  ap- 
pellees, and  manifestly  the  disposition  of 
these  deeds  will  determine  where  the  title 
shall  finally  rest  If  the  deeds  stand,  the  ti- 
tle Is  In  appellees.  If  they  are  declared  Inef- 
fective, the  title  is  in  appellants  and  appellees 
as  heirs  at  law  of  the  grantor.  It  is  true,  the 
Judgment  says  nothing  about  the  title,  but, 
as  said  in  Physio-Medical  Col.  t.  Wilkinson, 
supra,  "the  case  as  made  by  the  pleadings 
and  tried  between  the  parties  must  deter- 
mine the  nature  of  the  action.  *  *  *  It 
not  infrequently  happens  that  Judgments  are 
In  a  measure  meaningless,  without  reference 
to  the  pleadings."  In  the  above  case  the 
facts  averred  are  similar  to  the  facts  averred 
in  the  first  paragraph  here,  and  the  prayer 
of  the  complaint  asks,  among  other  things, 
that  the  title  be  quieted.  "The  position  of 
appellee^s  counsel,"  said  the  court  in  that 
case,  'is  that  appellants  are  not  entitled  to 
a  new  trial  as  of  right,  for  the  reason  that 
the  action  is  neither  for  the  possession  of,  nor 
to  quiet  title  to,  real  estate;  that  it  is  simply 
to  set  aside  the  deed  on  account  of  the  men- 
tal unsoundness  of  the  grantor,  and  has  no 
reference  to  the  title  to  the  land.  In  this  we 
do  not  agree  with  counsel.  It  is  a  proper 
case  in  which  to  ask  for  the  quieting  of  the 
title,  and  in  which  to  compel  the  opposite 
party  to  assert  his  title.  It  Is  very  patent, 
also,  that,  aside  from  the  prayer,  the  title  to 
the  land  1b  Involved  In  the  litigation."  In 
Anderson  v.  Anderson,  128  Ind.  254,  27  N. 
E.  724,  the  complaint  was  in  three  para- 
graphs. By  the  first  It  was  sought  to  have 
a  deed  for  land  set  aside  because  of  alleged 
fraud  and  undue  Influence  exercised  by  the 
grantee  over  the  grantor;  plaintiffs  alleging 
that  they  were  the  owners  of  the  land  as 
heirs  at  law  of  the  grantor,  who  was  deceas- 
ed. The  second  paragraph  was  to  quiet  title 
to  the  same  land,  and  the  third  for  partition. 
In  that  case  the  court  said:  "The  first  para- 
graph, while  In  form  an  action  to  set  aside  a 
deed  as  fraudulent,  is  in  legal  effect  an  ac- 
tion to  recover  the  land;  It  being  averred,  as 
above  stated,  that  the  deed  was  obtained  by 
the  grantee  by  fraud  and  by  undue  influence 
over  the  grantor,  who.  It  is  averred,  was  the 
father  of  the  appellants,  and  they  his  chil- 
dren and  heirs.  A  suit  by  creditors  to  set 
aside  a  conveyance  as  fraudulent,  and  to  aut>- 
Ject  the  land  to  the  payment  of  a  debt,  la 
not  a  case  where  a  new  trial  as  of  right  Is 
allowed  by  statute.  ♦  •  •  But  where,  as 
in  this  case,  the  parties  attacking  the  convey- 
ance are  not  creditors,  but  heirs,  of  the  gran- 
tor, who  is  deceased,  who  seek  by  setting  the 
deed  aside  to  recover  the  land,  we  think  a 
new  trial  may  be  claimed  as  of  right  by  ei- 
ther party."  Citing  Warburton  v.  Crouch, 
108  Ind.  83,  8  N.  E.  634;  Adams  r.  Wilson, 
60  Ind.  660;  Physlo-Medlcal  Col.  t.  Wilkin- 
son, 89  Ind.  23.  In  the  case  of  Carpenter  v. 
Wlllard  Library,  26  Ind.  App.  619,  60  N.  E. 
365,  the  complaint,  without  specifically  de- 
scribing the  real  estate,  sought  to  have  a  deed 


set  aside  because  the  grantor  was  not  of 
sound  mind,  and  because  of  undue  Influence 
and  fraud,  and  also  required  an  accounting. 
We  think  that  case  falls  within  the  rule  that 
a  new  trial  as  of  right  cannot  be  allowed  in 
an  ordinary  suit  to  set  aside  a  fraudulent 
conveyance  f  of  land.  See  Warburton  v. 
Crouch,  108  Ind.  83,  8  N.  E.  634,  and  cases 
there  cited.  In  the  case  at  bar  the  suit  is 
between  heirs.  Any  relief  appellants  may  se- 
cure must  come  through  overthrowing  the 
title  of  appellees  acquired  by  the  deeds.  If 
the  deeds  are  set  aside,  appellees'  title 
through  the  deeds  is  devested.  It  must  revest 
in  some  one.  Under  the  facts  pleaded,  it 
would  vest  in  appellants  and  appellees.  It 
Is  manifest,  we  think,  that  the  title  to  the 
land  is  involved  in  the  litigation,  and  that  • 
new  trial  as  of  right  was  properly  granted. 
Judgment  affirmed. 


(31  Ind.  App.  677> 

WHITTERN  et  aL  r.  KRICK  et  at 

(Appellate  Court  of  Indiana,  Division  No.  1, 

Nov.  6,  1903.) 

VENDOR  AND  PURCHASER— WARRANTT  DEBI^ 
COVENANT  RUNNING  WITH  LAND— KNOWL- 
EDGE OF  INCUMBRANCE— RECOVERY  UNDER 
WARRANTY— LIMITATIONS— BSTATB  OF  DS- 
CEDENT— PLEADING— AMENDMENT. 

1.  The  right  of  a  vendee  to  recover  on  a  cot- 
enant  of  warranty  is  not  affected  by  knowledge 
of  the  existence  of  an  incumbrance  at  the  time 
of  conveyance. 

2.  The  mortgagee  in  a  purchase-money  mort- 
gage accepted  a  reconveyance  of  the  premises, 
and  discharged  the  mortgage  of  record,  being 
ignorant  of  the  fact  that  there  was  on  the 
land  the  lien  of  a  judgment  against  the  mort- 
gagor, and  subsequently  he  conveyed  the  land 
to  plaintiff,  with  covenant  of  warranty  against 
incumbrances.  After  the  death  of  the  mort- 
gagee the  judgment  creditor  levied  on  the  land, 
and  plaintiff  sued  to  enjoin  sale.  A  decree  was 
entered  reTiving  the  mortgage  Hen  as  prior  t* 
the  judgment,  and  providing  that  on  payment 
of  the  mortgage  by  the  judgment  cieditor  he 
should  be  subrogated  as  holder  of  the  mortgage 
lien.  In  determining  the  amount  of  the  mort- 
gage lien,  there  was  deducted  from  the  face  of 
the  mortgage  the  rental  value  of  the  premises 
during  the  time  they  had  been  in  possession  of 
plaintiff.  The  judgment  creditor  paid  such  sum, 
and  purchased  the  land  at  judicial  sale  under 
both  liens,  and  plaintiff  paid  to  him  the  amount 
of  the  mortgage  and  judgment,  taking  an  as- 
signment of  the  certificate  of  sale  to  cut  off  oth- 
er judgments.  The  amount  of  the  judgment 
was  not  greater  than  the  purchase  price  paid  by 
plaintiff  for  the  land.  Held,  that  plaintiiF 
was  entitled  to  recover  the  amount  of  the  judg- 
ment from  the  heirs  of  the  mortgagee. 

3.  A  covenant  of  warranty  against  inenm- 
brances  runs  with  the  land. 

4.  Bums'  Rev.  St.  1901,  |  2466,  provides  that 
no  action  shall  be  brought  against  the  executor 
or  administrator  on  any  claim  against  decedent, 
"but  the  holder  thereof,  whether  such  claim  be 
due  or  not,"  shall  file  a  statement,  etc,  at  Ipast 
30  days  before  final  settlement  of  the  estate, 
or  the  claim  shall  he  barred.  Section  2470  en- 
acts that  if  one  interested  in  a  decedent's  estate 
execute  a  bond  to  a  creditor  whose  claim  is  not 
due,  for  payment  when  It  fails  due,  the  court 
shall  direct  that  the  estate  be  discharged  from 
liability.     Section  2597  enacts  that  ue  heirs 
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of  a  decedent  shall  be  liable,  to  the  extent  of 
the  property  received  by  them,  to  any  creditor 
whose  claim  remains  unpaid,  who,  six  months 
prior  to  the  final  settlement  of  the  estate,  was 
insane,  an  infant,  or  out  of  the  state.  Section 
3344  enacts  that  heirs  of  every  person  who 
shall  have  made  any  covenant  shall  be  answer- 
able thereon  to  the  extent  of  property  descended 
or  devised  to  them.  Held,  that  where,  during 
the  settlement  of  a  decedent's  estate,  there 
were  several  judgment  liens  standing  against 
land,  which  he  had  conveyed  with  warranty 
against  incumbrances,  but  no  steps  were  taken 
to  satisfy  any  such  judgments  from  the  lands, 
the  vendee,  after  satisfaction  of  an  execution 
levied  on  the  land  under  one  of  the  judgments, 
was  entitled  to  recover  from  the  decedent's 
heirs  at  law,  notwithstanding  that  he  had  not 
filed  a  claim  against  the  estate,  he  not  having 
been,  prior  to  the  levy,  a  creditor  holding  a 
claim  either  due  or  not  due  in  the  sense  of  the 
statutes. 

5.  Where,  In  an  action  by  a  vendee  of  land  to 
recover  against  the  heirs  of  the  vendor  on  a 
breach  of  warranty  against  incumbrances,  the 
action  of  plaintiff  in  procuring  an  assi^ment  of 
a  certificate  of  sale  under  a  judgment  against 
the  land  for  the  purpose  of  cutting  off  other 
judgment  liens  is  erroneously  spoken  of  as  a 
"redemption"  in  the  complaint,  on  appeal  such 
language  is  to  be  regarded  as  amended. 

Appeal  from  Circuit  Court,  Alien  County; 
John  H.  Aiken,  Judge. 

Suit  by  Henry  Krick  and  otiiers  against 
Lavina  N.  Whittem  and  others.  From  a  de- 
cree in  favor  of  complainants,  defendants  ap- 
peal.   Affirmed. 

Robertson  &  O'Rourke  and  Thomas  B3.  Elli- 
son, for  appellants.  E.  W.  Meeks,  W.  G. 
Colerick,  K.  C.  Larwill,  and  Guy  Colerick, 
for  appellees. 

BLACK,  J.  The  appellees  Henry  Krick 
and  Joseph  T.  Mcintosh  brought  their  action 
against  the  appellants,  as  the  heirs  at  law  of 
Charles  Wbittern,  deceased,  to  recover  dam- 
ages for  a  breach  of  the  covenant  of  war- 
ranty against  incumbrances  In  a  deed  of  con- 
veyance of  certain  real  estate  situated  in  Al- 
len county.  The  complaint  showed  the  con- 
veyance of  the  real  estate  by  the  decedent 
and  his  wife,  one  of  the  appellants,  by  a  deed 
set  out  as  an  exhibit,  February  23,  1891,  for 
the  price  of  $610,  which  sum  the  appellees 
then  paid  to  the  decedent;  that  afterward 
Charles  Whlttern  died  at  Allen  county,  In- 
testate, and  that  the  appellants  were  liis 
widow  and  children  and  grandclilldren,  and 
that  all  his  property  descended  to  the  appel- 
lants in  portions  stated;  that  his  estate  was 
duly  administered,  and  on  June  14,  1898,  was 
finally  settled,  and  the  administrator  was 
then  discharged;  that  under  an  order  of  the 
proper  court  made  May  17,  1898,  the  admin- 
istrator distributed  among  the  appellants, 
heirs  at  law,  the  sum  of  $5,412.40,  remaining 
In  bis  hands,  which  they  received  in  accord- 
ance with  their  proportionate  interests;  tliat 
the  appellants  also  received  by  the  death  of 
the  grantor,  Charles  Whittem,  and  as  his 
heirs  at  law,  about  500  acres  of  real  estate 
in  said  county,  then  and  still  of  the  value  of 
$18,000,  in  accordance  with  their  proportion- 
ate interests  therein:  that  at  the  time  of  the 


execution  of  the  deed  of  conveyance  to  the 
appellees  a  Judgment  existed  in  favor  of  one 
Thomas  McMahon  against  John  A.  Corbaley, 
Franklin  Freese,  and  Jonathan  Hart,  ren- 
dered in  the  superior  court  of  Allen  county 
December  6,  1890,  for  $633.17  and  costs, 
which  was  duly  rendered,  and  wliicb  at  the 
date  of  said  deed  of  conveyance  was  a  valid 
lien  on  the  real  estate  thereby  conveyed, 
which  at  that  time  was  owned  by  said  Cor- 
baley and  Freese,  and  which  was  by  them 
sold  and  conveyed  to  the  decedent  January 
21,  1891;  tliat  by  the  provisions  of  the  deed 
of  conveyance  to  the  appellees  the  grantor 
and  his  heirs  covenanted  with  the  appellees 
that  the  title  so  conveyed  to  them  was  clear, 
free,  and  unincumbered,  and  that  he  was 
lawfully  seised  of  the  real  estate  as  of  a 
sure  and  indefeasible  estate  of  Inheritance  in 
fee  simple,  and  that  he  would  warrant  and 
defend  the  same  against  all  claims  whatso- 
ever. It  was  alleged  tliat  after  the  death  of 
the  grantor  one  John  H.  Brannon,  as  guar- 
dian of  said  McMahon,  caused  execution  to 
be  Issued  on  the  judgment  to  the  sheriff,  who 
levied  the  same  pn  the  real  estate,  and  there- 
upon the  appellants,  or  some  of  them,  caused 
an  action  to  be  brought  in  the  court  below 
In  the  name  of  the  appellant  Frick,  as  plain- 
tiff, against  the  sheriff  and  Brannon,  as 
guardian,  to  enjoin  the  sale  of  the  real  estate 
on  the  execution,  and  asserted  in  the  com- 
plaint therein  that  the  decedent  had  sold  the 
real  estate  to  Corbaley  and  Freese,  and  had 
taken  a  mortgage  on  the  real  estate  to  secure 
the  payment  of  the  purchase  money;  that 
afterward,  being  unable  to  pay  the  purchase 
money,  they  bad  reconveyed  the  real  estate 
to  the  decedent,  and  he  bad  canceled  the  rec- 
ord of  the  mortgage  in  Ignorance  of  the  ex- 
istence of  the  Judgment  lien,  and  asking  that 
the  mortgage  Hen  be  revived  as  against  the 
Judgment  Hen,  which  action  resulted  In  a  de- 
cree whereby  the  amount  of  the  mortgage 
lien  was  ascertained  and  determined  at 
$701.58,  and  declared  to  be  prior  to  the  Judg- 
ment Hen;  and  also  that  the  Judgment  of 
McMahon  was  a  Hen  on  the  real  estate,  but 
Junior  to  the  mortgage  lien,  and  the  decree 
fixed  the  amount  thereof  at  $587.89  and  costs 
accrued  at  $46..'53,  and  fixed  the  sum  of  both 
liens  at  $1,389.04  and  costs;  and  it  was  fur- 
ther decreed  that  upon  the  payment  of  the 
amount  of  the  mortgage  lien  by  Brannon, 
guardian,  he  should  be  subrogated  to  the 
rights  of  the  holder  of  the  mortgage  Hen; 
that  thereafter  Brannon,  as  guardian,  paid 
said  sum,  and  caused  a  duly  certified  copy 
of  the  decree  and  the  order  of  the  court  di- 
recting the  sale  of  the  real  estate  to  pay  the 
liens  and  costs  to  be  issued  by  the  clerk  to 
the  sheriff,  who  duly  sold  the  real  estate  Feb- 
ruary 24,  1900,  to  Brannon,  as  guardian,  for 
$1,389.04,  and  Issued  to  him  a  certificate  of 
purchase  therefor,  and  on  April  26,  1900,  the 
appellees  "redeemed"  said  real  estate  from 
said  sale  by  paying  to  Brannon  the  amount 
of  the  purchase  money  for  which  the  real  es- 
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tate  had  been  sold  to  him  by  the  sheriff,  and. 
In  order  to  cut  off  certain  other  Judgment 
Hens  existing  on  said  land,  and  which  had 
been  rendered  against  Gorbaley  and  Freese 
In  fayor  of  different  persons,  caused  Brannon 
to  assign  to  the  appellee  Krick  the  certificate 
of  purchase,  which  he  stll]  held;  that  in  ef- 
fecting "said  redemption"  the  appellees  used 
and  applied  the  sum  of  $701.S8,  which  had 
been  so  paid  by  Brannon  in  payment  of  the 
mortgage  lien,  and  the  appellees  were  com- 
pelled in  addition  thereto  to  pay  him  in 
money  the  farther  sam  of  $687.42  to  satisfy 
the  Judgment  lien  and  costs,  and  thereby.  It 
was  alleged,  they  were  damaged  in  the  last 
mentioned  sum  in  consequence  of  the  exist- 
ence of  the  Judgment  Hen  and  the  breach 
of  the  covenant  in  said  deed  by  which  the 
decedent  warranted  the  real  estate  against 
all  Incumbrances.  After  some  allegations  re- 
lating to  expenses,  there  was  an  aterment  of 
failure  and  refusal  of  the  appellants  to  pay; 
'  and  it  was  alleged  that  the  sum  paid  to  ex- 
tinguish the  Judgment  lien  was  not  paid 
by  the  appellees  until  after  final  settlement 
of  the  estate  of  the  decedent,  and  therefore 
they  could  not  present  and  prosecute  in  the 
court  below  any  claim  against  the  estate  for 
the  amount  so  due  them;  and  that  each  of 
the  appellants  received  as  heir  at  law  of  the 
decedent  In  property,  real  and  personal,  an 
amount  exceeding  the  sum  so  due  the  appel- 
lees. 

A  demurrer  to  the  complaint  for  want  of 
sufficient  facts  having  been  overruled,  there 
was  an  answer  in  four  paragraphs;  the  first 
a  general  denial.  The  court  sustained  a  de- 
murrer to  the  other  paragraphs.  The  second 
paragraph  of  answer,  by  facts  alleged  there- 
in, showed  that  when  the  appellees  pur^ 
chased  the  real  estate  they  had  constructive 
notice  that  the  Judgment  of  McMahon  was 
a  lien  thereon;  that  long  before  the  decease 
of  their  grantor  they  had  actual  notice  of 
the  Judgment,  and  actual  knowledge  that  it 
was  a  lien  on  the  real  estate,  and  liad  re- 
quested him  in  his  lifetime  to  have  the  lien 
satisfied  and  removed;  that  the  grantor  died 
March  11,  1897,  and  on  March  23,  1897,  one 
of  the  appellants  named  was  appointed  and 
qualified  as  administrator  of  the  decedent's 
estate,  and  gave  notice  of  his  appointment 
by  publication  and  posting  as  required  by 
law,  and  that  such  proceedings  were  there- 
after had  in  the  court  below  having  Juris- 
diction of  the  administration  that  April  18, 
1898T-more  than  a  year  after  the  issuance 
of  the  letters  of  administration  and  the  giv- 
ing of  notice  thereof— he  filed  his  final  report 
as  administrator  in  that  court,  and  due  pal>- 
Ucatlon  and  posting  of  notices  thereof  were 
made  by  him,  and  on  May  17,  1898,  he  filed 
in  that  court  proof  of  such  publication  and 
posting,  and  thereupon  tbe  court  then  ap- 
proved hla  fiQal  report  and  ordered  distribu- 
tion of  the  balance  in  his  hands  according  to 
the  report,  which  distribution  was  made  and 
reported  to  the  court,  and  the  report  was  by 


the  court  approved,  and  tbe  administrator 
was  discharged,  and  the  estate  was  settled 
and  closed.  It  was  alleged  that  during  all 
this  time  the  appellees  bad  actual  knowledge 
of  the  Judgment  Hen  and  of  the  pendency 
of  the  administration,  and  filed  no  claim 
against  the  estate,  and  filed  no  statement  of 
the  Hen,  and  made  no  demand  on  the  admin- 
istrator for  a  settlement  or  a  release  of  the 
lien,  but  tliat  soon  after  the  final  settlement 
report  was  filed  the  appellee  Krick,  then  and 
now  sole  owner  of  the  real  estate  by  deed 
of  conveyance  from  his  co-appellee,  who  the 
appellants  claim  has  no  Interest  in  the  cause, 
filed  In  the  ofliee  of  the  clerk  of  the  court 
below  a  verified  complaint  against  the  estate 
and  administrator,  setting  up  the  breach  of 
warranty  alleged  in  the  complaint,  and  de- 
manding damages  therefor,  and  that  such 
proceedings  were  had  that  the  claim  was  dis- 
missed by  the  court,  and  the  appellee  Krick 
has  not  taken  an  appeal  from  the  Judgment 
of  dismissal,  and  the  time  for  an  appeal 
therefrom  has  expired;  that  during  the  pend- 
ing of  the  claim  so  dismissed  the  claimant 
made  no  showing  of  fraud  on  the  part  of 
the  administrator,  or  of  excusable  neglect  on 
his  own  part  for  not  filing  the  claim  before 
the  filing  of  the  settlement  report,  or  that 
the  claimant  was  insane,  an  infant,  or  ab- 
sent from  the  state  during  the  pendency  of 
the  administration;  and  that  the  snit  at  bar 
was  not  brought  within  two  years  from  such 
final  settlement  The  third  paragraph  con- 
tained allegations  to  the  effect  that,  while 
the  claim  of  the  appellee  Krick,  so  dismissed, 
was  pending  before  the  court  below,  he,  in 
August,  1898,  gave  the  appellants  written 
notice  to  tbe  effect  that  the  sheriff  had  levied 
on  the  real  estate  in  question  by  virtue  of 
an  execution  on  the  McMahon  Judgment,  and 
that  the  appellees  intended  to  bold  the  ap- 
pellants liable  on  tbe  covenants  of  the  deed 
for  all  damages  the  appellees  might  sustain; 
that  afterward  the  appellee  Krick,  he  being 
the  sole  owner  of  the  real  estate,  entered  Into 
an  agreement  with  the  appellants  that  he, 
with  their  consent,  and  upon  their  agree- 
ment then  made  to  pay  the  attorney's  fees, 
would  bring  an  action  in  the  court  below, 
and  he  did  thereupon  bring  such  suit,  against 
tbe  party  claiming  under  the  Judgment  and 
tbe  sheriff,  praying  for  the  revival  of  the 
mortgage  of  Gorbaley  and  Freese  to  the  de- 
cedent, and  for  the  foreclosure  thereof,  and 
the  application  of  the  proceeds  thereof  as  a 
Hen  prior  to  that  of  the  Judgment,  in  favor 
of  Krick,  as  owner  by  conveyance  from  the 
decedent  to  Krick  and  Mcintosh  and  by  Mc- 
intosh to  Krick;  that  in  such  action  the 
court  adjudged  that  the  mortgage  be  revived 
and  declared  a  prior  lien,  and  that  the  exe- 
cution plaintiff  should  pay  Into  court  for 
Krick  $701.58,  the  amount  due  on  the  mort- 
gage, after  deducting  rental  for  tbe  premises 
while  occupied  by  the  appellees;  that  the 
amount  found  due  as  a  prior  lien  to  the  dece- 
dent upon  the  mortgage  lien  was  $1,200,  and 
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exceeds  the  «um  tliat  the  appellees  would  be 
entitled  to  recover  In  this  action,  if  an7,  and 
it  was  reduced  solely  by  a  set-off  for  rents 
and  profits  while  occupied  by  the  appellees; 
that  therefore  the  claim  of  the  appellees  was 
paid  and  satisfied  before  the  commencement 
of  this  suit.  It  was  also  alleged  that  the 
appcUauts,  pursuant  to  their  agreement,  paid 
the  fees  of  the  attorneys  in  said  suit  for  the 
revlTal  of  the  mortgage.  This  paragraph 
also  contained  averments  like  those  of  the 
second  concerning  notice  of  the  judgment 
lien  and  concerning  the  final  settlement  of 
the  estate.  The  fourth  paragraph  of  answer, 
while  somewhat  more  specific  as  to  some  of 
the  facts,  was,  in  substance,  like  the  third 
paragraph. 

If  it  be  true  that  there  was  a  breach  of 
the  covenant  -  of  warranty  against  incum- 
brances In  the  deed  of  conveyance  from  the 
decedent  to  the  appellees,  the  right  of  the 
appellees  to  recover  for  such  breach  could 
not  be  affected  by  their  knowledge  of  the 
existence  of  the  alleged  incumbrance  at  the 
time  of  the  conveyance,  or  by  their  knowl- 
edge thereof  in  the  lifetime  of  their  grantor, 
if  the  case  at  bar  were  a  claim  against  the 
decedent's  estate  filed  as  such  30  days  before 
the  final  settlement  of  the  estate.  The  right 
of  action  is  a  legal  claim  upon  an  express 
covenant  which  covered  all  Incumbrances, 
known  or  unknown,  to  the  covenantees.  Suit 
was  instituted  in  the  name  of  one  of  the 
appellees  at  the  expense  of  the  appellants, 
and  upon  their  agreement  to  procure  a  de- 
cree reviving  the  mortgage  and  declaring  it 
still  a  subsisting  and  superior  lien  as  against 
the  subsequently  rendered  Judgment;  and 
when  the  amount  of  the  mortgage  lien  had 
been  paid  in  by  the  holder  of  the  Judgment 
lien,  and  he  had  thereby  acquired  the  right 
to  have  the  real  estate  sold  for  the  satis- 
faction of  both  the  liens,  and  he  had  been 
repaid  the  amount  which  he  had  so  paid  to 
acquire  the  superior  lien,  there  was  still  left 
the  amouut  of  bis  Judgment,  which  was  paid 
by  the  appellees,  as  was  necessary  for  the 
removal  of  the  incumbrance  from  the  real 
estate;  and  it  is  for  this  amount  only,  so 
paid  by  the  appellees,  in  addition  to  the 
amount  paid  and  repaid  on  account  of  the 
mortgage  lien,  that  they  have  sought  and 
obtained  relief  in  the  case  at  bar. 

The  episode  relating  to  the  mortgage  was  a 
circumlocution  which  did  not  aid  the  appel- 
lants. In  reviving  the  mortgage  lien  as  a 
lien  superior  to  the  Judgment  lien,  the 
amount  to  which  the  mortgage  debt  would 
have  accumulated  by  the  addition  of  Interest 
was  reduced  by  deducting  therefrom  the  rent- 
al value  of  the  real  estate  during  the  time 
It  had  been  in  the  possession  of  the  appellees, 
and  the  mortgage  was  treated  as  a  lien  prior 
and  superior  to  the  Judgment  lien  for  the 
amount  of  the  balance  so  ascertained.  Be- 
fore the  appellees  purchased  from  the  dece- 
dent, paying  him  the  purchase  price  in  full, 
and  receiving  his  covenant  of  warranty,  he 


bad  released  the  purchase-money  mortgage 
executed  to  him  by  his  former  grantees  upon 
their  reconveyance  of  the  mortgaged  real 
estate.  In  reviving  the  mortgage  lien  at  the 
suit,  nominally,  of  the  appellee  Krlck,  he 
was  subrogated  to  the  right  of  the  mortgagee, 
the  decedent,  and  it  was  in  favor  of  the  nom- 
inal plaintlfl  that  the  lien  of  the  mortgage 
was  declared  superior  to  that  of  the  Judg- 
ment. Being  thus,  by  subrogation,  treated  as 
a  mortgagee  who  had  long  been  in  actual 
possession  of  the  mortgaged  real  estate,  it 
was  not  improper,  as  against  the  appellants. 
In  declaring  the  mortgage  lien  in  his  favor 
to  be  superior  to  the  subsequent  Judgment 
lien,  to  deduct  from  the  amount  of  the  mort- 
gage lien  the  rental  value  of  the  real  estate 
for  the  period  of  the  rightful  possession  of 
the  mortgagees.  As  the  result  of  the  enforce- 
ment of  the  Judgment  against  the  real  estate 
in  the  manner  shown  by  the  pleadings,  in 
accordance  with  the  Judgment  in  the  case 
conducted  by  the  appellants  in  the  name  of 
one  of  the  appellees,  the  latter  were  com- 
pelled to  pay  the  amount  of  the  Judgment 
lien  In  order  to  protect  the  real  estate  from 
an  Incumbrance  against  which  the  decedent 
oovenanted,  and  they  were  entitled  to  a  re- 
covery for  such  breach  of  the  covenant  of 
warranty,  unless  precluded  by  other  consid- 
erations urged  by  the  appellants,  which  we 
will  now  examine.  It  is  contended  that,  if 
there  was  any  right  of  action  in  the  appel- 
lees, it  was  a  claim  against  the  estate  of  the 
deceased  warrantor,  which  should  have  been 
filed  against  the  administrator  of  that  estate 
before  it  was  finally  settled,  and  that,  not 
having  been  so  filed,  it  is  barred,  and  may  not 
be  enforced  against  his  heirs  at  law.  Coun- 
sel for  the  appellants  direct  attention  to  cer- 
tain provisions  of  our  statute  relating  to  the 
settlement  of  decedent's  estates.  By  section 
2i65,  Bums'  Bev.  St  1901,  it  is  provided  that 
no  action  shall  be  brought  by  complaint  or 
summons  against  the  executor  or  administra- 
tor for  the  recovery  of  any  claim  against  the 
decedent,  "but  the  holder  thereof,  whether 
such  claim  be  due  or  not,  shall  file  a  succinct 
and  definite  statement  thereof  in  the  otBcc 
of  the  clerk  of  the  court  in  which  the  estate 
is  pending";  and  that,  if  such  claim  be  not 
filed  at  least  30  days  before  final  settlement 
of  the  estate,  it  shall  be  barred,  except  as 
thereafter  in  said  statute  provided  in  case  of 
liabilities  of  heirs,  devisees,-  and  legatees. 
By  another  section  of  the  same  statute,  cited 
by  the  appellants  (section  2470,  Burns'  Bev. 
St  1901)  it  is  provided  that  if  any  person 
interestc^d  in  such  estate  shall  execute  bond, 
with  penalty  and  surety  to  the  acceptance 
of  a  creditor  whose  claim  is  not  due,  for  the 
payment  thereof  when  it  shall  fall  due,  if  it 
shall  prove  to  be  a  legal  demand,  the  court, 
on  such  bond  being  delivered  and  accepted, 
and  a  statement  thereof  subscribed  by  the 
creditor  filed  in  the  court,  shall  direct  a  min- 
ute thereof  to  be  made  in  its  order  book,  and 
the  estate  be  discharged  from  further  lia- 
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bUity  touching  It  Section  2597,  Burns'  Ber. 
St.  1901,  also  referred  to  by  the  appellants, 
provides  that  the  heirs,  devisees,  and  distrib- 
utees of  a  decedent  shall  be  liable,  to  the 
extent  of  the  property  received  by  them  from 
such  decedent's  estate,  to  any  creditor  whose 
claim  remains  unpaid,  who,  six  months  prior 
to  the  final  settlement  of  the  estate,  was  in- 
sane, an  infant,  or  out  of  the  state,  but  such 
suit  must  be  brought  within  one  year  after 
the  disability  is  removed;  and  that  suit  upon 
the  claim  of  a  creditor  out  of  the  state  must 
be  brought  within  two  years  after  the  final 
settlement.  Then  we  have  also  a  statute 
(section  3344,  Bums'  Bev.  St.  1901)  as  fol- 
lows: "Lineal  and  collateral  warranties, 
with  all  their  incidents,  are  abolished;  but 
the  heirs  and  devisees  of  every  person  who 
shall  have  made  any  covenant  or  agreement 
shall  be  answerable  upon  such  covenant  or 
agreement,  to  the  extent  of  property  descend- 
ed or  devised  to  them,  and  In  the  manner 
prescribed  by  law."  In  Bundy  v.  Ridmour, 
63  Ind.  406,  it  was  held  that  for  a  breach 
of  the  covenant  against  Incumbrances  in  a 
warranty  deed,  in  the  absence  of  fraud,  there 
can  be  no  recovery  except  of  nominal  dam- 
ages, where  there  has  been  no  eviction,  and 
no  payment  of  or  upon  the  incumbrance. 
The  covenant  of  warranty  ran  with  the  land. 
Dehorlty  v.  Wright,  101  Ind.  382;  Worley  T. 
Hlneman,  6  Ind.  App.  240,  33  N.  E.  260. 

The  claim  of  tlie  appeliees  for  reimburse- 
ment of  the  amount  expended  in  the  extin- 
guishment of  the  judgment  lien  did  not  ac- 
crue until  after  the  final  settlement  of  the 
deceased  grantor's  estate.  The  appellees 
were  not  required,  as  against  the  appellants, 
to  anticipate  that  the  judgment  in  Question, 
taken  against  Corbaley  and  Freese  and  an- 
other, while  Ck)rbaley  and  Freese  held  the 
title  to  the  real  estate,  would  not  be  paid  by 
the  judgment  debtors,  but  would  be  enforced 
ngalnst  the  land;  but  the  appellees  had  the 
right  to  wait  until  the  active  measures  men- 
tioned In  the  pleadings  were  taken  for  the 
enforcement  of  payment  of  the  judgment  out 
of  the  land,  and  they  were  so  compelled  to 
pay  oft  the  incumbrance,  whereby,  and  not 
sooner,  they  suffered  the  damage  for  which 
they  sue.  They  were  not,  before  that  action 
on  their  part,  creditors  and  holders  of  a 
claim,  either  due  or  not  due.  In  the  sense 
of  the  statutes  above  quoted.  They  ought 
not  to  be  without  a  remedy,  upon  so  meri- 
torious a  case,  merely  because  of  failing  to 
do  that  which  they  were  under  no  obligation 
to  do.  Without  any  fault  of  the  appellees 
toward  the  decedent  Or  his  estate  or  the  ap- 
pellants, the  appellees  were  not  in  a  posi- 
tion to  assert  a  claim  for  damages  for  breach 
of  the  covenant  against  incumbrances  until 
they  had  been  compelled  to  pay  off  the  judg- 
ment lien.  Having  thus  suffered  damage  by 
the  breach  of  the  covenant  after  the  settle- 
ment of  the  estate  of  the  deceased  grantor, 
we  think  a  fair  view  of  the  statutes  as  taken 
in   Blair  v.  Allen,  55  Ind.   409,   Stevens  v. 


Tucker,  S7  Ind.  109,  and  Harmon  v.  Dorman, 
8  Ind.  App.  461,  35  N.  E.  1025,  should  lead  to 
the  conclusion  that  the  failure  of  the  appel- 
lees to  file  a  claim  for  breach  of  the  cove- 
nant against  Incumbrances  before  the  settle- 
ment of  the  decedent's  estate,  when  they  did 
not  have  a  demand  for  a  definite  sum,  should 
not  exempt  the  appellants,  as  heirs  of  the 
covenantor,  from  being  answerable  upon  the 
covenant  to  the  extent  of  the  property  de- 
scended to  them.  The  reasonableness  of 
such  a  view  of  the  case  Is  illustrated  by  the 
evidence  and  the  references  thereto  of  the 
appellants  in  their  brief,  to  the  effect  that 
while  Corbaley  aud  Freese  owned  the  real 
estate  In  question  there  were  four  judgments 
of  record  entered  against  them— one  called 
the  "Wilson  judgment,"  February  11,  1800, 
for  $286.53;  one  called  the  "Sunshine  Judg- 
ment," September  2,  1800,  for  ?275,  which 
was  paid  after  the  conveyance  to  the  ap- 
pellees; one  called  the  "Wise  judgment," 
September  22,  1890,  for  $241.05,  also  paid, 
after  the  conveyance  to  the  appeliees;  and 
the  McMahon  judgment,  December  6,  1890, 
for  $633.17,  against  Corbaley,  Freese,  and 
Hart,  In  part  paid  in  1891,  after  the  convey- 
ance to  the  appellees.  The  real  estate  was 
conveyed  to  the  appellees  February  23,  1891, 
for  $610.  The  grantor  died  March  11,  1897. 
The  decedent's  estate  was  finally  settled  in 
1898,  while  each  of  the  judgments  against 
Corbaley  and  Freese  and  that  against  them 
and  Hart,  so  far  as  not  paid,  continued  to  be 
a  lien  on  the  real  estate,  and  would  so  con- 
tinue for  10  years  after  the  rendition  there- 
of. Whether  the  real  estate  In  question 
would  ever  be  resorted  to  for  the  satisfaction 
of  either  of  the  judgments,  remained  an  un- 
certainty at  the  time  of  the  final  settlement 
of  the  estate,  and,  if  paid  by  the  appellees, 
they  could  recover  upon  the  covenant  of  war- 
ranty only  to  the  extent  of  the  amount  of 
their  purchase  money  and  Interest  thereon. 
They  could  hardly  be  required  to  anticipate 
that  the  McMahon  judgment,  and  it  alone, 
would  be  pressed  against  the  real  estate, 
and  to  pay  all  the  judgment  liens  might  re- 
quire an  expenditure  of  more  than  the  value 
of  the  real  estate  and  interest  thereon.  The 
certificate  of  sale  to  Brannon  was  assigned 
for  the  purpose  of  cutting  out  the  other  judg- 
ments. The  liability  of  the  appellees  to  be 
called  upon  for  the  payment  of  any  of  the 
judgments  was  so  far  contingent  at  the  time 
of  the  settlement  of  the  decedent's  estate  that 
we  think  they  should  not  be  held  to  be  de- 
prived of  a  remedy  against  the  heirs  at  law 
holding  property  descended  from  the  cove- 
nantor. 

It  Is  insisted  that  the  damages  were  ex- 
cessive, and  it  seems  to  be  thought  that  the 
appellants  should  have  the  benefit  of  the 
reduction  of  the  amount  of  the  mortgage  debt 
made  by  reason  of  the  possession  and  enjoy- 
ment of  the  real  estate  by  the  appellees. 
They  received  a  deed  of  conveyance  with  full 
covenants,  paid  the  entire  purchase  price. 
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and  went  Into  possession  under  their  convey- 
ance. There  could  not  arise  any  obligation 
on  their  i>art  to  their  grantor  for  rents  and 
profits.  When  they  were  subrogated  to  the 
rights  of  mortgagees  In  possession  In  the  suit 
against  the  holder  of  the  Judgment  and  the 
sheriff,  the  deduction  of  the  rental  value  of 
the  premises  while  they  had  been  In  posses- 
sion was  made  for  the  benefit  of  the  junior 
judgment  creditor.  The  amount  which  the 
appellees  were  required  to  pay  of  their  own 
money  to  release  the  real  estate  which  they 
recovered  in  this  action  was  not  greater  than 
the  purchase  money  and  interest  thereon. 

It  is  claimed  that  there  was  a  variance 
between  the  complaint  and  the  proof,  in  that 
the  complaint  states  that  the  appellees  re- 
deemed the  real  e^te,  while  the  proof  was 
that  they  purchased  the  certificate  of  sale 
from  Brannon.  While  the  action  of  the  ap- 
pellees is  spoken  of  in  the  complaint  as  a 
redemption,  the  facts  stated  In  the  same  con- 
nection aa  to  their  action  showed  It  to  be 
the  procurement  of  the  assignment  of  the 
certificate  for  the  purpose  of  cutting  off  the 
other  judgment  liens.  The  language  of  the 
complaint  in  this  respect  should  be  regarded 
as  amended. 

We  find  no  available  error.  Judgment  af- 
firmed. 

<»  Ind.  App.  «) 

CLARK  et  aL  v.  WORRALL  et  aL* 

(Appellate  Conrt  of  Indiana.    Nov.  5,  1903.) 

WUiiS— LEGACIES— FUND  FOR  PAYMENT— PRO- 
CEEDS OF  REAL  ESTATE— PERSON- 
ALTY—CONSTRUCTION. 

1.  Testatrix's  will  provided  for  the  payment 
«t  debts,  funeral  expenses,  etc.,  and  then  gave 
certain  specific  legacies.  The  executor  was  di- 
rected to  sell  all  the  real  estate,  and  by  the 
fourth  clause  of  the  will  was  directed  to  ap- 
ply the  proceeds  of  such  sale,  after  the  payment 
of  such  legacies,  to  certain  persons.  Testatrix 
died  intestate  as  to  a  considerable  amount  of 
personalty.  Held,  that  the  legacies  should  be 
paid  out  of  the  proceeds  of  the  sale  of  real  es- 
tate, and  any  residue  divided  amonK  those 
named  in  the  fourth  clause;  a  contention  that 
the  special  legacies  should  be  paid  from  the 
personalty,  and,  in  case  of  its  insufficiency,  from 
the  proceeds  of  the  real  estate,  and  the  residue 
of  the  proceeds  of  the  real  estate  distributed  to 
the  legatees  named  In  the  fourth  clause,  being 
untenable,  as  evidently  not  the  intention  of  the 
testatrix. 

2.  A  testator  may  exonerate  his  personal  prop- 
erty from  liability  for  the  payment  of  legacies 
and  debts,  and  make  the  same  a  charge  on  his 
real  estate. 

3.  It  is  to  be  presumed  that  a  testator  intend- 
ed that  legacies  should  be  paid  from  the  person- 
al estate. 

Appeal  from  Circuit  Court,  Clark  Coontgr; 
James  K.  Marsh,  Judge. 

Suit  by  Curtis  Worrall  and  others  against 
Thomas  J.  Clark  and  others.  From  a  decree 
for  complainants,  defendants  appeal.  Afilrm- 
cd. 

O.  H.  Montgomery,  for  appellants.  Jonas 
Q.  Howard  and  James  Fortune,  for  appellees. 

WILBT,   J.     Upon   the   determination   of 

questions  Involved  In  this  case  depends  the 

*  Rehearing   danled.    Truislcr   to   Supreme   Court 


settlement  of  an  estate  and  the  distribution 
of  a  large  smn  of  money,  and  on  petition  It 
was  advanced.  The  matters  In  issue  Involve 
the  construction  of  a  will. 

Appellees  were  plaintiffs  below,  and  In 
their  complaint  averred  that  Bozella  Wright 
died,  leaving  an  estate  of  the  value  of  $16,- 
000,  of  which  $9,229.66  was  In  money,  $500 
in  a  good  note,  and  other  personal  property  of 
the  value  of  $300,  and  real  estate  of  the  val- 
ue of  $6,000;  that  said  decedent  left,  as  her 
sole  heirs  at  law,  certain  persons  (naming 
them,  and  the  relation  they  bore  to  her);  that 
on  January  9,  1902,  being  five  days  after  the 
death  of  Bozella  Wright,  a  paper  purporting 
to  be  her  will  was  admitted  to  probate.  In 
which  John  J.  Potter  was  named  as  executor; 
that  thereupon  said  Potter  qualified  as  such 
executor,  took  possession  of  the  estate,  and 
entered  upon  the  duties  of  his  trust.  It  Is 
averred  that  there  were  no  debts  against  the 
estate;  that  the  legacies,  funeral  expenses, 
and  expenses  of  adminlBtration  would  not  ex- 
ceed $4,500;  that  there  are  now  In  the  hands 
of  the  executor  $12,000,  and  he  threatens  to, 
and  will,  make  disposition  of  the  same  upon 
a  construction  of  the  will  different  from  the 
construction  put  upon  It  by  appellees,  and 
against  their  Interests,  unless  the  court  will 
construe  It;  and  that  said  sum  should  be  dis- 
tributed between  the  heirs  and  legatees.  It 
Is  further  aveired  that  some  doubt  exists  as 
to  whether  the  legacies  should  be  paid  out  of 
the  proceeds  of  the  sale  of  real  estate,  or  out 
of  the  personal  property,  and  that  appellants 
demand  and  claim  that  such  legacies  be  paid 
out  of  the  personal  property,  while  appellees 
contend  that  they  be  paid  out  of  the  proceeds 
arising  from  the  sale  of  real  estate,  and  that 
the  executor  is  about  to  pay  them  out  of  the 
personal  property.  The  complaint  sets  out 
the  special  legacies,  amounting  In  the  aggre- 
gate to  $4,011,  and  designates  the  parties  to 
whom  the  bequests  are  made,  and  avers  that 
by  the  terms  of  the  will  the  executor  was  di- 
rected to  sell  the  real  estate  of  which  the 
testatrix  died  seised,  and,  after  the  payment 
of  the  special  legacies  and  expenses  of  ad- 
ministration out  of  such  proceeds,  the  resi- 
due was  to  be  divided  equally  between  cer- 
tain persons  (naming  them),  and  that  the 
value  of  the  real  estate  was  ample  for  such 
purpose.  It  Is  also  alleged  that  the  will  fail- 
ed to  bequeath  or  otherwise  dispose  of  the 
personal  estate  of  the  testatrix,  except  as  to 
some  household  goods,  and  that  her  heirs  at 
law  are  enUtied  to  share  therein  "In  the  fol- 
lowing proportions":  (Then  follows  a  list  of 
the  heirs,  and  the  proportion  of  the  estate  it 
is  alleged  each  is  entitied  to  Inherit)  The 
complaint  further  avers  that  when  the  will 
was  executed  the  testatrix  was  80  years  old, 
and  that  she  and  the  girl  she  raised  then, 
and  for  many  years  previous,  had  lived  alone 
upon  the  farm;  that  she  concealed  from  the 
person  who  drafted  the  will  the  greater  por- 
tion of  her  personal  estate,  and  left  the  same 
unbequeathed,  and  that  at  the  time  of  her 

denied. 
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deatb  sbe  did  not  owe  any  debts;  and  that 
appellees  are  each  entitled  to  share  as  heirs  at 
law  In  her  personal  estate.  A  copy  of  the 
will  is  filed  as  an  exhibit  As  the  sole  qaes- 
tlon  Is  to  arrive  at  a  proper  construction  of 
the  will,  It  Is  Important  its  leading  terms  and 
provisions  be  stated. 

Item  1  directs  the  payment  of  the  Just  debts 
and  funeral  expenses  of  the  testatrix,  and 
the  erection  of  a  suitable  monument  at  her 
grave. 
Item  2  makes  specific  bequests  as  follows: 
"I  give  and  devise,  to  be  paid  in  cash  to 
such  legatees  as  follows: 

To  Thomas  J.  Clark f   500  00 

••    Eatherine  Snyder  500  00 

"    Eliza  J.  Ashton 500  00 

"    Rosella  Holman 500  00 

"    Hattie  Grant   500  00 

"    Eliza  Worrall 200  00 

"    Curtis  Worrall 100  00 

"    Thomas  J.  Worrall 5  00 

"    John  B.  Shadburn 5  00 

"    David  Wallcup   1  00 

"    Sadie   J.    Williams 1,000  00 

"  Lucinda  Walkup  and  her  daugh- 
ters, or  such  as  may  be  living 

at  my  death 200  00" 

By  item  3  the  executor  was  directed  to  sell 
all  the  real  estate,  and  execute  deeds,  etc., 
without  order  of  court. 

As  the  aedslon  of  the  case  binges  largely 
on  Item  4,  we  set  It  out  in  luec  verba: 

"It  is  my  will  and  I  so  direct  that  the  pro- 
ceeds of  such  sale,  after  the  payment  of  such 
legacies  as  mentioned  in  Item  second,  and 
expense  of  administration,  shall  be  divided 
equally  between  the  following  named  par- 
ties, Uvlng  at  time  of  my  death,  to  wit: 
George  S.  Clark,  Rosella  G.  Clark,  Martha  J. 
Walkup,  Susan  M.  Cox,  Mary  E.  BergdoU, 
Sallle  F.  Grice,  Luella  Groub,  Eliza  J.  Ash- 
ton, Rosella  Holman,  Hattie  V.  Grant." 

By  item  5  the  executor  was  to  deliver 
"such  articles  of  household  nature  as  I  may 
leave  undisposed  of  at  my  death  to  the  fol- 
lowing different  parties  as  set  out  in  the 
memoranda  hereto  attached."  In  the  memo- 
randa attached  the  testatrix  expressed  her 
desire  that  Katie  Snider  divide  her  "house- 
hold goods  and  etCects  among  the  parties  and 
in  the  way  I  have  expressed  to  her,  and  as 
she  understands  my  wishes." 

The  cause  was  submitted  to  the  court  upon 
an  agreed  statement  of  facts,  and  a  finding 
made  and  Judgment  rendered  in  favor  of  ap- 
pellees, by  which  the  court  construed  the 
will  in  harmony  with  the  theory  of  the  com- 
plaint Motions  to  modify  the  Judgment  and 
for  a  new  trial  were  overruled,  and  such  rul- 
ings are  assigned  as  errors.  The  motions  to 
modify  were  in  harmony  with  the  theory 
set  up  in  the  second  paragraph  of  answer. 
Both  the  motions  for  a  new  trial  and  to 
modify  the  Judgment  may  be  considered  to- 
gether, for  they  involve  substantially  the 
same  questions. 

By  the  agreed  statement  of  facts  it  Is 
made  to  appear  that  the  will  In  controversy 
was  executed  September  14,  1805;    that  the 


testatrix  died  January  4,  1902,  and  tbe  will 
was  duly  probated  Janiiary  9,  1902  (copy  of 
the  will  Is  set  out  In  full);  that  on  January 
11,  1902,  John  J.  Potter  qualified  as  execu- 
tor, entered  upon  his  duties  as  such,  and  that 
he  is  still  80  acting;  that  when  the  will  was 
executed  the  testatrix  owned  a  farm  in  Clark 
county,  Ind.,  of  103  acres,  and  of  tbe  value 
of  $4,700,  and  possessed  money  on  deposit 
and  other  personal  property  of  the  value  of 
$5,000;  that  at  the  time  of  her  death  she 
was  85  years  old;  that  she  did  not  owe  any 
debts;  that  she  had  personal  property  of  the 
aggregate  value  of  $10,029.65,  consisting  of 
$9,229.65  in  money,  one  solvent  note  of  4>o00, 
and  farming  Implements  and  other  i>ersonal 
property  of  the  value  of  $300;  that  by  a 
mistake  of  the  scrivener  in  drafting  the  will, 
the  name  of  one  of  tbe  legatees  was  writt^i 
as  Sallle  F.  Brlce,  when  her  correct  name 
was  Sallle  F.  Grice;  that  the  monument 
mentioned  in  Item  1  of  tbe  will  was  erected 
and  paid  for  by  tbe  testatrix  during  her 
life;  that  tbe  testatrix  at  the  time  of  her 
death  left  as  her  sole  heirs  at  law  the  follow- 
ing named  persons,  who  are  parties  to  this 
action:  Lucinda  Walkup,  a  half-sister;  John 
B.  Shadburn  and  Hattie  V.  Grant  only  chil- 
dren of  John  R.  Shadburn,  a  deceased  broth- 
er; David  Walkup,  the  only  child  of  Mary 
Walkup,  a  deceased  half-sister;  Curtis  Wor- 
rall, Thomas  J.  Worrall,  Katherlne  Snider, 
Eliza  J.  Ashton,  and  Rosella  Holman,  the 
only  children  of  Eliza  J.  Worrall,  a  deceased 
sister;  Thomas  J.  Clark,  George  S.  Clark, 
Rosella  C.  Clark,  Martha  J.  Walkup,  Susan 
M.  Cox,  Mary  Bi  Bnrgdoll,  Sallle  F.  Grice, 
Luella  Groub,  and  Lizzie  Toms,  the  only 
children  of  Katherlne  Clark,  a  deceased  sis- 
ter. 

The  appellants  and  appellees  agree  that, 
as  to  her  personal  estate,  the  testatrix  died 
Intestate,  except  as  to  her  household  goods. 
Tbe  question  at  issue  between  them  is  this: 
Under  tbe  terms  of  the  will,  are  the  specific 
legacies,  expenses  of  administration,  etc.,  to 
be  paid  from  the  proceeds  of  the  sale  of  real 
estate,  or  from  the  personal  assets  of  the 
estate?  The  relative  positions  assumed  by 
the  parties  are  that  appellees  contend  that 
such  legacies,  etc.,  must  be  paid  out  of  tbe 
proceeds  of  the  sale  of  the  real  estate,  under 
the  express  provision  of  the  will.  There  are 
two  classes  or  divisions  of  appellants  here, 
represented  by  different  counsel;  hence  there 
are  three  contending  interests.  The  conten- 
tion of  appellees  has  already  been  stated,  and 
it  is  in  harmony  with  the  theory  of  their 
complaint  The  appellants  Katherlne  Snider, 
Eliza  J.  Ashton,  Rosella  Holman,  and  Hattie 
V.  Grant  contend  that  the  fund  arising  from 
the  sale  of  real  estate  is  a  primary  fund  for 
the  payment  of  the  specific  legacies,  debts, 
and  expenses  of  administration,  but  that,  if 
such  fund  should  be  insufficient  to  pay  tbe 
legacies,  then  the  personal  estate  not  be- 
queathed is  not  exonerated  from  tbe  pay- 
ment of  such  debts  and  legacies,  but  should 
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be  applied  thereto.  Appellees  Thomas  J. 
Clark,  George  S.  Clark,  Rosella  C.  Clark, 
Martha  J.  Walkup,  Susan  M.  Cox,  Mary  B. 
BurgdoU,  Sallie  F.  Grlce,  Lnella  Oroub,  and 
Lizzie  Toms,  who  are  made  residuary  lega- 
tees under  Item  4  of  the  will,  contend  that 
the  vill  should  be  so  construed  that  the  ex- 
ecutor be  required  to  use  the  unbequeathed 
personal  property  as  follows:  (1)  In  the  pay- 
ment of  the  expenses  of  administration;  (2) 
In  the  payment  of  funeral  expenses;  (3)  In 
the  payment  of  expenses  of  last  sickness; 
(4)  in  the  payment  of  taxes;  (6)  In  the  pay- 
ment of  general  debts;  (8)  In  the  payment 
of  special  legacies— and  that  the  residue  of 
the  personal  estate  descend  and  be  distribut- 
ed according  to  the  laws  of  descent  to  the 
heirs  of  the  testatrix,  and  that  the  proceeds 
of  the  sale  of  real  estate,  In  case  the  per- 
sonal property  should  be  insnfflclent  there- 
for, be  applied  In  the  payment  of  the  above- 
named  items  In  their  order,  and  that  the 
residue  of  the  proceeds  of  the  sale  of  the 
real  estate  be  distributed  to  the  legatees 
named  In  item  4  of  the  wllL 

We  must  conclude,  from  the  plain  lan- 
guage of  the  will,  that  the  testatrix  intended 
to  bestow  her  special  bounty  upon  the  lega- 
tees therein  designated.  No  question  Is  pre- 
sented as  to  her  capacity  to  make  a  will,  nor 
Is  any  reason  suggested  why  she  should  not 
make  the  devises  she  did.  If  the  contention 
of  a  part  of  the  appellees  be  adopted  as  a 
proper  construction  of  the  will,  we  must  con- 
clude that  the  will  means,  and  that  the  tes- 
tatrix intended,  that  the  specific  legacies 
should  be  paid  out  of  the  fund  not  included 
in  the  testamentary  Instrument,  to  the  ex- 
clusion of  the  fund  which  such  Instrument 
specifically  designates  as  the  sole  source  of 
such  payment.  The  language  of  the  will  Is 
not  uncertain  or  ambiguous,  and  Is  in  plain 
terms  and  easily  understood.  The  Intention 
of  the  testator,  if  it  can  be  ascertained, 
should  control  in  construing  a  will;  and,  in 
such  construction,  effect  should  be  given  to 
the  intention  of  the  testator,  as  far  as  the 
same  may  not  interfere  with  the  establish- 
ed rules  of  law.  Fowler  v.  Duhme,  143  Ind. 
248,  42  N.  £.  623;  Mulvane  v.  Rude,  146  Ind. 
476,  45  N.  E.  659;  Bray  v.  Miles.  23  Ind. 
App,  432,  64  K  B.  446,  55  N.  E.  510.  .  From 
the  will  itself,  considering  all  of  its  provi- 
sions, the  intention  of  the  testatrix  is  clearly 
manifest;  and  that  intention  is  that  she 
meant  to  direct,  and  in  fact  did  direct,  the 
sale  of  her  real  estate,  and  charged  upon  the 
fund  arising  therefrom  the  payment  of  the 
expenses  of  administration,  legacies,  etc. 
Such  a  provision  in  a  will  does  not  contra- 
vene an  established  rule  of  law,  as  will  be 
seen  later  in  this  opinion.  The  testatrix 
connected  the  payment  of  the  specific  be- 
quests with  the  fund  arising  from  the  sale  of 
real  estate  by  express  reference  thereto,  and 
it  seems  plain  from  the  language  used  that 
she  intended  that  they  should  be  paid  out  of 
that  fund,  for  she  blends  item  2  of  the  will, 


in  which  the  specific  legacies  are  made,  with 
item  4,  directing  how  they  sliall  be  paid. 
The  personal  assets  of  an  estate  primarily 
constitute  the  fund  oat  of  which  debts,  ex- 
penses of  administration,  legacies,  etc.,  are 
to  be  paid.  Scott  v.  Morrison,  6  Ind.  561; 
Lindsey  v.  Lindsey,  46  Ind.  562;  Duncan  v. 
Wallace,  114  Ind.  169,  16  N.  E.  137.  There 
are  exceptions  to  this  rule,  however,  and  the 
testator  may  exonerate  his  personal  property 
from  liability  for  the  payment  of  debts,  leg- 
acies, etc.,  and  may  make  the  same  a  charge 
upon  his  real  estate;  but  be  will  not  be  tak- 
en to  have  done  so  without  a  clear  expression 
to  that  effect,  to  be  collected  from  the  whole 
will.  Scott  V.  Morrison,  supra;  Duncan  v. 
Wallace,  supra;  Davidson  v.  Coon,  125  Ind. 
499,  25  N.  E.  601,  9  L.  R.  A.  584.  Another 
rule,  which,  seems  to  be  well  settled,  Is  that 
it  will  be  presumed  that  the  testator  intend- 
ed that  legacies  shall  be  paid  out  of  the  per- 
sonal assets  of  his  estate;  and  where  there 
is  a  general  bequest  of  money,  and  no  ex- 
press cbarge  is  made  upon  the  land,  such 
land  is  not  burdened,  unless  It  appears  that 
the  testator  Intended  that  it  should  be  char- 
ged, and  where  there  is  personal  property 
no  such  intention  can  be  loiplied.  Duncan 
V.  Wallace,  supra;  Davidson  v.  Coon,  supra. 
But  here,  however,  the  testatrix  specifically 
directed  that  the  legacies  provided  for  in  item 
2  should  be  paid  from  the  proceeds  of  the 
sale  of  real  estate.  We  cannot  speculate  as 
to  why  she  made  this  provision.  The  record 
does  not  disclose  any  fact  or  circumstance  to 
militate  against  the  plain  language  used  as 
expressive  of  her  intention,  and  no  good  rea- 
son Is  shown  why  she  should  not  have  direct- 
ed the  payment  of  £uch  legacies  In  the  man- 
ner indicated.  Appellants  having  admitted 
that  the  testatrix  died  Intestate  as  to  her 
personal  estate,  except  household  goods,  we 
do  not  understand  how  they  can  successfully 
assert  that  she  intended  that  the  specific  leg- 
acies should  be  paid  out  of  a  fund  not  men- 
tioned in  her  will,  in  view  of  the  controlling 
fact  that  she  directed  their  payment  out  of 
a  fund  to  be  created  by  the  sale  of  real  es- 
tate. We  haye  in  the  will  before  us  a  direc- 
tion to  the  executor  to  sell  all  of  the  real  es- 
tate of  the  deceased,  and  the  law  seems  to 
be  well  settled  that  the  effect  of  such  a  pro- 
vision is  to  convert  the  real  estate  Into  per- 
sonalty, and  that  the  same  Is  to  be  treated 
as  money  by  the  executor.  Rumsey  v.  Dur- 
ham, 6  Ind.  71;  Scott  v.  Morrison,  6  Ind. 
551;  1  Garman  on  Wills,  p.  475;  2  Garman 
on  Wills,  p.  522;  1  Story  on  Eq.  Jur.  p.  320; 
Stagg  V.  Jackson,  1  N.  Y.  206;  High  v.  Wor- 
ley,  33  Ala.  196;  Indiana  Executor's  Manual, 
par.  522,  p.  182.  It  was  not  an  Infringement 
of  the  established  rules  of  law  for  the  testa- 
trix to  make  the  legacies  for  which  she  pro- 
vides payable  out  of  the  proceeds  of  the 
real  estate.  Counsel  for  appellants  concede 
this  proposition,  and  the  authorities  support 
it.  Scott  V.  Morrison,  supra:  Duncan  v.  Wal- 
lace, supra;    Davidson  v.  Coon,  supra.     To 
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put  the  construction  upon  the  will  contended 
for  by  appellants,  we  would  have  to  conclude 
that  the  testatrix  did  not  mean  what  she  so 
plainly  expressed,  and  that  she  intended 
something  in  clear  opposition  to  what  she 
did  express.    This  we  cannot  do. 

Looking  at  the  whole  record,  it  Is  our  con- 
clusion that  the  trial  court  reached  the  cor- 
rect result,  and  the  Judgment  is  a£Brmed. 

ROBINSON,  0.  J.,  and  BLACK,  ROBY, 
and  HENLEY,  JJ.,  concur.  COMSTOCK,  J., 
absent 

(31  Ind.  App.  S56) 
TOLEDO.  ST.  L.  &  W.  B.  CO.  v.  BEERY 
et  al. 

(Appellate  C!oart  of  Indiana,   Division  No.  1. 
Nov.  3.  1903.) 

CARRIBRS^NEOLIOENCE^FROXIMATB    CAUSB 
—PLEADING. 

1.  A  demurrer  "for  the  reason  that  said  com- 
plaint does  not  state  a  cause  of  action"  is  suffi- 
cient in  form. 

2.  An  allegation  in  a  complaint  that  it  was 
the  duty  of  a  railway  company  to  place  a  car 
of  horses  on  its  track  in  position  to  unload  is 
admitted  l>y  demurrer. 

3.  The  refusal  of  a  railway  company  to  per- 
form its  admitted  duty  to  place  a  car  of  horses 
in  position  to  unload  promptly  on  arrival  at 
their  destination  is  negligence. 

4.  A  complaint  stating  that  plaintitC  shipped 
horses  over  defendant's  railroad;  that  when 
they  arrived  at  their  destination  defendant  re- 
fused to  place  the  car  in  position  to  unload  the 
horses,  which  it  was  its  duty  to  do,  but  side- 
tracked it  until  the  following  day;  and  that 
while  the  car  was  so  side-tracked  and  in  de- 
fendant's charge  the  horses  were  injured— does 
not  state  a  cause  of  action,  since  it  fails  to  show 
that  the  injuries  resulted  from  defendant's  acts. 

5.  An  averment  that  the  injury  to  plaintiffs 
horses  was  caused  wholly  by  the  defendant  rail- 
way company's  negligence,  without  statement  of 
any  act  or  omission,  or  reference  to  acts  before 
stated,  does  not  remedy  an  otherwise  insuffi- 
cient complaint. 

Appeal  from  Circuit  (Jonrt,  Allen  County; 
E.  O'Rourke,  Judge. 

Action  by  Daniel  W.  Beery  and  another 
against  the  Toledo,  St.  Louis  &  Western  Rail- 
road Company.  From  a  judgment  overruling 
its  demurrer  to  the  complaint,  defendant  ap- 
peals.    Reversed. 

Guenther  &  Clark,  for  appellant.  Shaffer 
Peterson  and  W.  &  E.  Leonard,  for  appellee. 

ROBINSON,  C.  J.  Suit  by  appellees  for 
damages  for  injury  to  a  car  load  of  horses. 
A  demurrer  to  the  complaint  "for  the  reason 
that  said  complaint  does  not  state  a  cause 
of  action"  was  overruled.  This  ruling  Is  the 
first  error  assigned.  It  Is  suggested  by  coun- 
sel for  appellee  that  the  demurrer  Is  not  In 
form  as  the  statute  requires.  But  we  think 
It  sufficient  to  question  the  complaint  under 
the  fifth  statutory  cause  for  demurrer.  The 
form  used  could  not  reasonably  be  said  to 
come  within  any  of  the  other  statutory 
causes  for  demurrer.    Demurrers  have  been 
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held  sufficient  In  form  where  a  demurrer  to 
several  paragraphs  of  answer  was  on  the 
ground  that  neither  paragraph  "states  facts 
sufficient"  (Boss  v.  Menefee,  125  Ind.  432,  26 
N.  E.  545);  and  to  a  complaint  that  It  "does 
not  state  facts  sufficient"  (Petty  v.  Board, 
etc., -70  Ind.  290);  and  that  the  complaint 
"does  not  state  facts  enough  to  entitle  the 
plaintiff  to  relief  (Pace  v.  Oppenbelm,  12 
Ind.  533);  and  that  the  complaint  "does  not 
contain  and  set  forth  sufficient  facts  to  en- 
able the  plaintiffs  to  sustain  said  action" 
(Stanley  t.  Peeples,  13  Ind.  232).  Demurrers 
on  the  ground  that  the  complaint  is  "not  good 
and  sufficient  in  law"  (Porter  v.  Wilson,  35 
Ind.  348),  and  that  the  complaint  "does  not 
state  facts  sufficient  to  constitute  a  com- 
plaint" (Pine  Civil  Tp.  V.  Huber  Mfg.  Co.,  83 
Ind.  121).  and  that  "the  petition  does  not 
state  facts  sufficient  to  constitute  a  good  and 
sufficient  petition"  (Grubbs  t.  King,  117  Ind. 
243,  20  N.  E.  142),  were  held  insufficient  in 
form  to  present  any  question.  The  statute 
requires  that  the  complaint  shall  contain  "a 
statement  of  the  facts  constituting  the  cause 
of  action."  The  cause  of  action  between  the 
parties  consists  of  a  statement  of  the  tacte, 
and  when  the  demurrer  says  that  the  com- 
plaint does  not  state  a  cause  of  action  the 
necessary  implication  Is,  under  this  statutory 
designation  of  what  constitutes  the  cause  of 
action,  that  the  complaint  does  not  state 
sufficient  facts.  The  complaint  avers  that  on 
July  24,  1901,  appellees  shipped  SO  horses 
over  appellant's  road,  with  directions  to  ap- 
pellant to  deliver  to  themselves  at  Russla- 
Tllle,  a  town  on  appellant's  road;  that  the 
shipment  was  made  in  time  so  that  the 
horses  could  be  delivered  at  such  station  be- 
fore the  morning  of  July  25,  1901,  at  which 
date  appellees  had  advertised  a  sale  of  the 
horses;  that  appellant  accepted  the  horses, 
which  were  then  In  good  condition,  the 
freight  charges  having  been  paid  In  advance, 
and  placed  the  car  In  one  of  Its  freight 
trains,  which  reached  Russlavllle  about  11 
o'clock  of  the  night  of  July  24,  1901;  that 
at  that  time  appellees  had  at  the  place  an  ex- 
perienced representative  who  nnderstood  the 
business  of  unloading  horses  from  cars  Into 
stockyards,  at  which  place  appellant  had  a 
stockyard  with  a  chute  made  for  the  pur- 
pose of  receiving  stock  from  the  cars  and 
transferring  them  to  the  stockyards;  that  It 
was  appellant's  duty  to  place  the  car  at  and 
in  connection  with  the  chute;  that  a  repre- 
sentative of  appellees  at  the  arrival  of  the 
train  requested  appellant's  employes  In 
charge  of  the  train  to  properly  set  the  car 
at  the  chute  so  that  the  same  might  be  un- 
loaded; that  this  the  employes  refused  to 
do,  but  set  off  the  car  among  a  large  num- 
ber of  other  freight  cars  on  a  side  track  away 
from  the  stock  yards  and  away  from  the 
chute,  and  In  such  condition  that  it  was  Im- 
possible for  appellees  to  unload,  leaving  the 
car  and  horses  so  situated  until  about  the 
hour  of  10  o'clock  of  the  following  day,  July 
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25,  1901,  at  whicb  time  appellant  sent  an- 
other engine,  and  placed  the  car  at  the  chute, 
and  unloaded  them  from  the  car;  that  "du]> 
lug  the  time  the  said  car  load  of  horses  were 
In  the  defendant's  charge,  and  while  standing 
on  her  side  track  at  Kussiayille,  they  became 
and  were  injured  to  snch  an  extent  that 
when  they  were  unloaded  from  said  car  by 
the  defendant  two  shortly  thereafter  died, 
others  were  crippled,  maimed,  and  bruised 
to  such  an  extent  that  they  were  worthless, 
80  much  so  that  the  entire  car  load  were  ren- 
dered useless  and  worthless  to  plaintiffs, 
and  when  they  were  requested  by  defend- 
ant's agents  and  employes  to  receive  said 
horses  they  refused  them,  and  left  them  in 
the  possession  of  the  defendant  company; 
that  at  the  time  this  defendant  received  said 
car  load  of  horses  for  shipment  they  were 
reaspnably  worth  forty  dollars  per  head, 
making  a  total  value  of  twelve  hundred  dol- 
lars; that  plaintiffs  requested  the  defendant 
company  to  adjust  said  loss,  which  they  re- 
fused to  do;  that  said  request  was  made 
of  defendant  before  plaintiffs  refused  to  re- 
ceive said  horses  from  the  defendant.  The 
Injury  to  plaintiffs'  horses  was  caused  whol- 
ly on  account  of  the  negligence  of  the  de- 
fendant, and  without  any  fault  or  negligence 
on  the  part  of  the  plaintiffs.  By  reason  of 
the  fault  of  the  defendant,  plaintiffs  were 
damaged  twelve  hundred  dollars,  for  which 
they  demand  Judgment  in  the  sum  of  twelve 
hundred  dollars,  and  all  other  proper  re- 
lief." 

This  is  an  action  in  tort  It  is  predicated 
upon  appellant's  negligence.  It  is  argued 
against  the  sufficiency  of  the  complaint  that 
it  falls  to  charge  negligence,  and  that.  If  It 
does  charge  negligence,  it  fails  to  connect 
such  negligence  with  the  injuries  complained 
of.  It  Is  averred  that  it  was  appellant's  duty 
to  place  the  car  at  the  chute  at  the  stock- 
yards upon  arrival  at  its  destination,  so  that 
the  stock  might  be  unloaded.  It  is  also  aver^ 
red  that  appellant  not  only  failed  to  so  place 
the  car,  but  refused  to  do  so  when  requested, 
and  that,  disregarding  its  duty  and  appellees' 
request,  the  car  was  placed  by  appellant 
among  other  cars  away  from  the  chflte  and 
in  a  position  where  it  was  impossible  to  un- 
load the  horses.  That  such  a  duty  rested 
upon  appellant  is  admitted  for  the  purpose 
of  the  demurrer.  If  it  was  in  fact  charged 
with  such  a  duty,  its  failure  to  perform  It 
would  be  no  less  negligent  than  its  failure  to 
perform  a  statutory  duty.  The  only  differ- 
ence in  thr;  two  Instances  is  that  in  the  for- 
mer the  duty  must  be  proven,  while  in  the 
latter  it  ia  fixed  by  statute.  The  omission  to 
perform  the  duty  charged  was  negligence. 

But  the  complaint  falls  to  show  this  im- 
puted negligence  was  the  proximate  cause  of 
the  injury.  It  is  simply  charged  that  during 
the  time  the  car  load  of  horses  was  In  ap- 
pellant's charge,  and  while  standing  on  the 
side  track,  they  became  and  were  Injured. 
Whether  they  were  injured  because  of  hav- 


ing been  left  on  the  side  track,  or  whether 
they  were  Injured  from  some  cause  with 
whicb  appellant  had  ndthing  to  do.  Is  left 
to  conjecture.  No  facts  are  averred  to  show 
whether  injury  would  necessarily  and  nat- 
urally result  to  horses  left  as  these  were, 
and  that  appellant  knew  such  to  be  the  fact. 
No  facts  are  averred  which  to  a  certainty 
raise  the  presumption  that  the  Injury  was 
the  result  of  the  negligence  charged.  It  is 
not  charged  that  the  horses  were  injured  by 
reason  of  having  been  left  as  they  were.  So 
far  as  informed  by  the  complaint,  the  injury 
might  hare  occurred  just  as  it  did  occur  had 
there  been  no  omission  of  duty  on  appel- 
lant's part  The  pleading  shows  no  connec- 
tion between  the  negligence  charged  and  the 
Injury  in  the  way  of  cause  and  effect.  The 
Injury  is  averred,  but  the  complaint  does  not 
aver  what  caused  it  nor  does  It  aver  facts 
from  which  it  can  be  said  that  the  injury 
complained  of  must  necessarily  have  occur- 
red from  the  negligent  act  charged.  Penn- 
sylvania Co.  V.  Gallentine,  77  Ind.  322;  Pitte- 
burgh,  etc,  Co.  v.  Conn,  104  Ind.  64,  8  N. 
E.  636;  Pennsylvania  Go.  v.  Marion,  104  Ind. 
239,  3  N.  E.  874;  Harris  t.  The  Board,  121 
Ind.  299,  23  N.  E.  92;  Evansville,  etc.,  R. 
Co.  v.  Krapf,  143  Ind.  467,  36  N.  E.  901; 
Baltimore,  etc.,  B.  Co.  v.  Young,  146  Ind. 
874,  45  N.  E.  470;  Chicago,  etc.,  R.  Co.  v. 
Thomas,  147  Ind.  35,  46  N.  E.  73;  Lake  Erie, 
etc.,  R.  Co.  T.  Mikesell,  23  Ind.  App.  895,  55 
N.  E.  488;  South  Chicago,  etc.,  R.  Co.  v. 
Moltrum,  26  Ind.  App.  550,  60  N.  E.  361; 
Peerless  Stone  Co.  v.  Wray,  10  Ind.  App. 
324,  37  N.  E.  1058;  Ohio,  etc.,  B.  Co.  v. 
Bngrer,  4  Ind.  App.  261,  80  N.  E.  924.  See, 
also,  City  of  Qreencastle  v.  Martin,  74  Ind. 
449,  39  Am.  Rep.  93;  Pennsylvania  Co.  v. 
Hensil,  70  Ind.  669,  36  Am.  Rep.  188;  Ooi> 
poratlon,  etc.,  v.  Mathews,  92  Ind.  213.  The 
averment  at  the  close  of  the  pleading  that 
"the  injury  to  plaintiff's  horses  was  caused 
wholly  on  account  of  the  negligence  of  the 
defendant  and  without  any  fault  or  negli- 
gence on  the  part  of  the  plaintiffs,"  does  not 
make  the  complaint  sufficient  as  no  act  or 
omission  is  mentioned,  and  no  reference  Is 
made  to  any  act  or  omission  or  negligence 
before  mentioned.  South  Chicago,  etc.,  R. 
Co.  V.  Moltrum,  supra;  Ohio,  etc.,  B.  Co.  v. 
Engrer,  supra. 

Judgment   reversed,    with   instructions   to 
sustain  the  demurrer  to  the  complaint 


(69  OUo  St  123) 
PITTSBURG,  C,  C.   &  ST.  L.  RY.   00.  v. 
LYNCH. 
(Supreme  Court  of  Ohio.    Oct.  27,  1903.) 

raHiRoad  EMPLOYfi— personal  injuries— at- 
tempt TO  SAVE  LIFE  OF  ANOTHER. 

1.  In  an  action  to  recover  on  account  of  in- 
juries sustained  in  an  effort  to  save  human  life, 
the  conditions  upon  which  there  may  be  a  re- 
covery are  "that  the  person  whose  rescue  Is  at- 
tempted must  be  in  a  position  of  peril  from  the 
negligence   of  the  defendant   and   the   rescue 
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most  not  be  attempted  under  such  -circumstan- 
ces or  in  such  a  manner  as  to  constitute  recli- 
lessness."  Those  conditions  appearing,  a  re- 
covery will  not  be  prevented  by  the  fact  that 
negligence  of  the  person  whose  rescue  U  at- 
tempted contributed  to  his  peril,  nor  by  the  fact 
that  the  plaintiff  is  an  employ^  of  the  defend- 
ant. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Tuscarawas  County. 

Action  by  one  Lynch  against  the  Pittsburg, 
Glnclunatl,  Chicago  &  St  Louis  Railway 
Company.  Judgrment  for  plaintiff,  and  de- 
fendant brings  error.   Affirmed. 

The  railway  company,  for  pniposes  of  op- 
erating Its  road,  maintains  10  tracks  over  tbe 
grade  crossing  of  Third  street,  In  Dennlson; 
that  street  being  the  principal  tboroughfare 
of  the  village;  about  one-third  of  Its  popu- 
lation of  4,000  residing  upon  one  side  of  the 
tracks,  and  two-thirds  on  the  other.  On  the 
25tb  of  April,  1900,  while  Lyncb  was  act- 
ing as  the  company's  only  watchman  at  the 
crossing,  one  of  the  tracks  being  occupied  by 
a  passing  train,  and  he  engaged  In  looking 
after  the  safety  of  a  number  of  school  chil- 
dren who  were  about  to  cross  the  tracks,  a 
caboose  was,  without  warning,  kicked  over 
the  crossing  on  another  track  at  the  rate  of 
about  eight  miles  an  hour,  without  any  one 
on  Its  forward  end  to  warn  persons  of  Its 
approach.  Lyncb  observed  a  woman  appar- 
ently unconscious  of  the  approach  of  the  ca- 
boose on  the  track  on  which  It  was  approach- 
ing, and,  as  he  believed,  in  danger  of  being 
run  down  by  it  He  attempted  to  give  her 
a  warning  signal  with  his  flag,  but  she  did 
not  observe  the  warning.  He  then  hastened 
to  her  rescue,  and  pushed  her  from  the  track, 
but  was  himself  caught  by  the  caboose  and 
seriously  injured.  He  had  been  at  the  cross- 
ing about  three  weeks,  his  duty  being  to  see 
that  teams  and  footmen  crossed  tbe  tracks 
In  safety.  The  degree  of  care  which  he  exer- 
cised could  only  be  inferred  from  the  circum- 
stance of  the  accident.  There  was  evidence 
tending  to  show  tliat  the  caboose  was  sent 
over  the  street  in  the  manner  stated,  and 
that  the  woman  rescued  was  not  exercising 
due  care.  Lynch  brought  suit  in  the  court 
of  common  pleas  to  recover  for  his  Injury, 
alleging  negligence  of  the  company  in  the 
manner  of  operating  tbe  caboose  and  In  oth- 
er respects;  such  negligence  being  alleged 
to  be  the  cause  of  his  injury.  The  company 
denied  that  it  was  negligent  and  pleaded 
that  if  Lynch  was  injured,  it  was  the  re- 
sult of  his  own  carelessness.  Tbe  material 
question  presented  for  decision  is  raised  by 
the  following  portion  of  the  charge:  "The 
plaintiff  claims  that  he  was  struck  by  a  car 
and  injured  while  he  was  in  the  act  of  rescu- 
ing a  woman  from  danger,  and  saving  her 
life.  To  hold  the  railroad  company  respon- 
sible in  damages  for  this  Injury,  It  must  be 
shown  that  the  woman  was  In  danger  of  be- 
ing run  over  and  Injured  by  the  approaching 
car,  and  that  such  danger  was  caused  or 
created  by  tbe  negligence  of  the  railroad 


company,  and  that  In  making  an  effort  to 
rescue  the  woman  the  plaintiff  was  not  guilty 
of  contributory  negligence.  These  are  ques- 
tions of  fact  which  it  will  be  your  duty  to 
determine  from  tbe  evidence.  If  you  find 
tliat  the  peril  to  wbicb  the  woman  was  ex- 
posed was  cansed  by  such  negligence  of  tbe 
company,  you  will  then  Inquire  wbetber  tbe 
plaintiff.  Lynch,  in  passing  onto  tbe  track 
and  attempting  to  rescue  the  woman,  was 
guilty  of  contributory  negligence.  The  law 
will  not  Impute  negligence  to  an  effort  to 
preserve  human  life  unless  made  under  such 
circumstances  as  to  constitute  rashness  in 
tbe  Judgment  of  prudent  persons.  If  tbe 
plaintiff  believed,  and  had  good  reason  to  be- 
lieve, that  be  could  save  the  life  of  tbe 
woman  without  serious  Injury  to  himself,  the 
law  will  not  impute  to  him  blame  for  making 
the  effort  The  attending  circumstances,  as 
shown  by  tbe  evidence,  must  be  regarded; 
tbe  alarm,  tbe  excitement  and  confusion,  if 
you  find  any  to  have  existed  on  said  occa- 
sion; the  uncertainty,  if  any,  as  to  the  prop- 
er move  to  be  made;  tbe  promptness,  if  any, 
required,  and  what  liability  to  mistake  as  to 
the  best  course  to  pursue.  All  these  circum- 
stances, as  shown  by  the  evidence,  may  be 
considered  by  you  In  determining  whether, 
under  the  peculiar  circumstances  of  tills  case, 
the  plaintiff  was  In  the  exercise  of  ordinary 
care  at  the  time  he  received  his  injuries." 
There  was  a  verdict  in  favor  of  the  plain- 
tiff, which  was  followed  by  a  Judgment  and 
that  Judgment  was  affirmed  by  tbe  circuit 
court. 

Dunbar  &  Sweeney  and  T.  D.  Healea,  for 
plaintiff  In  error.  T.  H.  Loller  and  D.  A. 
Holllngsworth,  for  defendant  In  error. 

8HAUGK,  J.  (after  stating  the  facts). 
With  respect  to  the  general  instructions  giv- 
en to  the  Jury  upon  the  subjects  of  negli- 
gence and  the  measure  of  recovery,  it  Is  suf- 
ficient to  say  that  they  were  in  substantial 
accordance  witb  tbe  familiar  cases.  Bat  re- 
garding tbe  peculiar  circumstances  of  the 
case,  counsel  for  the  company  insist  that  the 
rescuer  could  not  recover  for  tbe  injury  to 
him  if  the  person  rescued  'was  in  peril  b4(- 
cause  of  such  contrtbutory  negligence  on  her 
part  as  would  have  prevented  a  recovery  by 
her  if  she  had  been  injured.  Tbe  trial  Judge 
was  not  requested  to  give  to  the  Jury  an  In- 
struction embracing  tlmt  view  of  the  law,  but 
the  verdict  for  the  plaintiff  appears  to  have 
been  returned  without  regarding  the  evi- 
dence tending  to  show  negligence  on  her  part; 
and  It  Is  assumed  that  this  was  In  accordance 
with  the  Instruction  given  that  tbe  law  will 
not  impute  negligence  to'  one  attempting  to 
save  human  life  unless  the  attempt  Is  made 
under  such  circumstances  or  In  such  a  man- 
ner as  to  constitute  rashness  or  recklessness. 
The  Jury  had  been  told  in  another  portion  of 
the  charge  that  there  is  no  presumption  of 
negligence  against  either  party,  and  tbey  per- 
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haps  understood  the  word  'impute"  to  be 
used  In  Its  theological  sense,  and  the  instmc- 
tlon  to  signify  that  his  right  of  action  was 
not  affected  by  her  negligence.  This  portion 
of  the  charge  was  given  in  the  language  of 
this  court  in  Railroad  Co.  v.  Langendorf,  48 
Ohio  St.  316,  28  N.  B.  172,  13  L.  R.  A.  190, 
29  Am.  St.  Rep.  653,  but  it  is  Insisted  that  the 
case  cited  and  the  present  case  are  distin- 
guishable by  the  two  facts  that  the  person 
whose  rescue  was  there  attempted  was  an 
Infant  incapable  of  negligence,  while  here 
she  was  chargeable  with  the  consequences  of 
her  conduct,  and  Langendorf  was  a  stranger 
to  the  company,  while  the  plaintiff  in  the 
present  case  was  its  employ^.  Obviously  the 
cases  present  the  suggested  difterences  of 
fact  Are  those  differences  of  legal  signif- 
icance? Apparent  support  la  given  to  the 
view  presented  by  counsel  for  the  company 
by  commentators  whose  conclusions  have 
been  affected  by  misconceptions  of  the  three 
cases  which  they  cite:  Railroad  Go.  v.  Hiatt, 
17  Ind.  102;  Donahoe  v.  Railway  Co.,  83 
Mo.  5«0,  63  Am.  Rep.  594;  Sann,  Adm'r,  v. 
The  H.  W.  Johns  Manufacturing  Co.,  16  App. 
Div.  252,  44  N.  Y.  Supp.  641.  In  none  of 
these  cases  was  the  judgment  placed  upon 
the  ground  that  the  person  whose  rescue  was 
attempted  had  been  guilty  of  negligence 
which  was  contributory  merely,  but  that  his 
was  the  only  negligence  which  the  case  pre- 
sented—that the  defendant  had  not  been 
negligent  The  cases  were  determined  upon 
the  self-evident  proposition  that  an  action  of 
negligence  cannot  be  prosecuted  successfully 
against  one  who  has  not  been  negligent  In 
the  present  case  the  jury  were  distinctly  In- 
structed that  their  verdict  must  be  for  the 
company  unless  the  evidence  showed  that  it 
had  been  negligent  as  charged  in  the  petition. 
The  view  of  the  law  which  was  given  to  the 
jury  in  the  present  case  was  expressed  by 
Grover,  J.,  In  Bckert  v.  Railroad  Co.,  43  N. 
Y.  502,  3  Am.  Rep.  721.  It  has  been  adopted 
in  Railroad  Co.  r.  Langendorf,  and  In  many 
other  cases.  It  Is  worthy  of  notice  that 
while  some  of  them  were  cases  of  the  rescue, 
or  attempted  rescue,  of  infants,  that  fact  has 
not  been  regarded  as  having  legal  signifi- 
cance, and  the  judgments  have  been  placed 
upon  grounds  which  are  found  in  the  pres- 
ent case.  If  the  view  now  urged  by  counsel 
is  considered  as  unaffected  by  the  decided 
cases,  it  must  be  rejected  because  of  the  im- 
practicability of  applying  it  It  invokes  the 
principle  of  subrogation  as  the  test  of  the 
plaintiff's  right  to  recover.  If  that  principle 
should  be  adopted  to  determine  hla  right  to 
recover,  for  equal  reason  it  should  determine 
the  amount  of  his  recovery.  By  what  pro- 
cess could  It  be  ascertained  what  the  extent 
of  her  injury  would  have  been  if  the  attempt- 
ed rescue  had  failed?  The  view  presented' 
would  lead  to  the  conclusion  that  if  the  at- 
tempted rescue  had  failed,  and  she  had  been 
Jnjured  without  her  fault  oo  right  of  action 
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would  have  accrued  to  him,  because  such 
right  would  have  accrued  -to  her.  The  in- 
surmountable dliliculties  which  would  be  met 
in  an  attempt  to  apply  the  suggested  doctrine 
in  an  action  under  the  statute  for  the  ben- 
efit of  the  next  of  kin  when  the  injuries  of 
the  rescuer  prove  fatal  need  not  be  stated. 
It  seems  clear  that  the  law  will  not  admit  of 
the  suggested  refinement 

Lynch's  right  of  action  is  not  unfavorably 
affected  by  the  fact  that  he  was  an  employ^ 
of  the  company.  Approbation  of  his  conduct 
should  not  lead  to  a  recovery  in  his  favor 
contrary  to  the  doctrines  of  the  law  upon  the 
subject  but  a  brief  consideration  of  those 
doctrines  will  show  that  his  recovery  was 
proper.  The  evidence  tended  to  show,  and 
the  charge  required  that  it  should  estabUsh, 
the  negligence  of  the  company.  One  is  liable 
for  the  consequences  of  his  negligence  unless 
there  appears  to  be  a  contributing  cause  aris- 
ing from  conduct  of  the  plaintiff,  which,  in 
the  eye  of  the  law,  is  reprehensible,  such  as 
tmlawfulness  or  negligence.  Can  it  be  said 
that  the  generous  and  heroic  performance  of 
duty  is  reprehensible?'  It  is  according  to 
settled  and  salutary  rules  that  a  recovery  is 
denied  one  who  voluntarily  goes  into  a  place 
of  danger,  omitting  to  use  present  opportuni- 
ties for  circumspection  and  care,  and  falling 
to  discharge  his  primary  duty  to  regard  his 
own  safety.  But  if  the  reason  of  the  law  is 
Its  life,  can  It  be  said  that  the  same  judg- 
ment awaits  one  who  is  required  to  act  under 
circumstances  which  leave  no  opportunity  for 
circumspection,  and  in  the  discharge  of  the 
primary  duty  to  regard  the  safety  of  others? 
Would  it  be  considerately  said  that  the  duty 
imposed  upon  a  railway  company  to  keep  a 
watchman  at  a  crossing  such  as  this  would 
be  discharged  by  keeping  a  watchman  under 
Instructions  to  care  for  those  only  who,  if  in- 
jured, might  maintain  actions  against  it? 
The  duty  Is  to  the  public.  The  present  case 
showed  that  the  woman  rescued  was  in  great 
peril.  Though  called  as  a  witness  for  the 
company,  she  testified  to  her  utter  confusion 
at  the  time  of  the  accident  and  that  she  did 
not  know  whether  she  was  swept  from  the 
track  by  the  hand  of  the  watchman  or  the 
end  of  the  caboose.  There  was  therefore  a 
situation  which  called  upon  the  watchman 
to  act  with  the  utmost  promptness,  and  for 
that  situation  he  was  not  responsible.  No 
fact  of  legal  significance  distinguishes  the 
present  case  from  Railroad  Co.  v.  Langen- 
dorf, and  the  conditions  to  the  plaintiff's  re- 
covery were  properly  stated  to  the  Jury.  To 
the  authorities  cited  in  that  case  may  be 
added  Gibney  v.  State  of  New  York,  137  N. 
Y.  1,  33  N.  B.  142,  19  L.  R.  A.  365,  33  Am. 
St  Rep.  690,  and  Kckert  v.  Railroad  Co.,  57 
Barb.  555. 

Judgment  affirmed. 

BURKBT,  C.  J.,  and  SPEAR,  DAVIS, 
CREW,  and  PRICE;  JJ.,  concur. 
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(«9  Ohio  St.  128) 
GERMANIA  FIRE  INS.  CO.  y.  SCHIID. 

(Supreme  Conrt  of  Ohio.    Oct.  27,  1903.) 

INStTRANCB    POLICT-STIPtJI^TION— SEVER- 
ABLE RISK. 

1.  An  insurance  policy  which  contains  a  stipu- 
lation that  "this  entire  policy  shall  be  void"  on 
certain  named  conditions  is  not  a  severable  risk, 
although  the  amount  of  insurance  is  distributed 
among  different  classes  or  articles  of  property. 
Coleman  &  Co.  v.  Insurance  Co.,  31  N.  E.  279, 
49  Ohio  St.  310,  16  L.  R.  A.  174,  84  Am.  St. 
Rep.  665,  distinguished. 

(Syllabna  by  the  Court:) 

Error  to  Circuit  Court,  Huron  County. 

Action  by  one  Scblld  against  tbe  Germanla 
Fire  Insurance  Company.  Judgment  for 
plaintiff.  Defendant  brings  error.  Reyers- 
ed. 

Tbe  defendant  in  error  sued  upon  a  policy 
of  Insurance  wblcb  contained  the  foUo-wing 
clause:  "This  entire  policy  shall  be  void  If 
the  insured  has  concealed  or  misrepresented, 
In  writing,  or  otherwise,  any  material  fact  or 
circumstance  concerning  this  Insurance  or 
tbe  subject  thereof;  or  if  the  interest  of  tbe 
Insured  In  tbe  property  be  not  truly  stated 
herein;  or  in  case  of  any  fraud  or  false 
swearing  by  the  insured  touching  any  mat- 
ter relating  to  this  insurance  or  tbe  subject 
thereof,  whetber  before  or  after  a  loss." 
The  policy  was  for  the  sum  of  $625,  and  was 
distributed  as  follows:  $200  on  office  furni- 
ture and  fixtures  of  every  description,  useful 
and  ornamental,  including  carpets,  rugs, 
desks,  chairs,  tables,  library  case,  medicine 
cases;  $250  on  surgical  Instruments  and  med- 
icines of  all  kinds  used  in  the  business  of  tbe 
Insured;  $75  on  surgical  operating  chair; 
and  $100  on  medical  library— all  while  con- 
tained la  tbe  2^story,  shingle-roof,  frame 
building  situate  on  No.  71  Brownell  street, 
Qereland,  Ohio.  On  the  trial  it  appeared 
that  the  surgical  operating  chair  bad  been 
bought  by  the  plaintiff  on  a  conditional  pur- 
chase, tbe  title  remaining  in  tbe  vendor  until 
the  cbalr  was  fully  paid  for,  and  it  further 
appeared  that  tbe  chair  bad  not  been  fully 
paid  for  when  the  policy  was  issued,  and 
therefore  that  tbe  interest  of  tbe  plaintiff  in 
tbe  property  insured  was  not  truly  stated  in 
the  policy. 

The  court  charged  tbe  Jury  as  follows: 
"Tbe  first  and  second  of  these  defenses  relate 
to  tbe  ownership  of  the  property  insured.  It 
Is  said  that  it  is  one  of  the  conditions  of  tbe 
policy  that,  if  tbe  interest  of  the  plaintiff  was 
not  truly  stated,  or  if  he  was  not  tbe  sole 
and  unconditional  owner  of  the  property  in- 
sured, or  If  the  property  was  Incumbered  by 
chattel  mortgage,  then  tbe  policy  is  void.  I 
say  to  you  that  In  such  case  the  policy  would 
be  rendered  void  in  part,  but  not  necessarily 
In  its  entirety;  that  is  to  say,  it  would  be 
void,  and  plaintiff  would  have  no  right  of  ac- 
tion upon  it,  as  to  any  item  or  items  of  the 


property  Insured  to  which  either  of  these  mis- 
statements or  defective  statements  applied; 
but  tbe  policy  in  other  respects,  and  as  to  the 
other  property  insured,  would  remain  in 
force.  This  defense  is  particularly  applicable 
to  tbe  so-called  surgical  chah:  mentioned  in 
tbe  policy.  Under  tbe  undisputed  evidence 
in  the  case  tbe  plaintiff  is  not  entitled  to  a 
verdict  for  any  loss  sustained  by  tbe  destruc- 
tion of  said  cbalr  or  damage  to  it"  And  tbe 
court  refused  to  instruct  tbe  Jury  to  the  ef- 
fect that,  if  they  should  find  from  tbe  evi- 
dence that  at  the  time  of  securing  tbe  policy 
of  insurance  the  plaintiff  was  not  tbe  sole 
and  unconditional  owner  of  the  surgical 
cbalr,  and  tbat  he  fraudulently  concealed  this 
fact  from  the  insurance  company,  then  this 
was  such  a  concealment  and  misrepresenta- 
tion as  would  avoid  tbe  whole  policy,  and  tbe 
plaintiff  could  not  recover.  Verdict  was  ren- 
dered for  tbe  plaintiff  in  the  sum  of  $430. 
A  motion  for  a  new  trial  was  overruled,  and 
a  bill  of  exceptions  taken,  and  petition  In  er- 
ror filed  in  tbe  circuit  court,  which  court  af- 
firmed tbe  Judgment  of  the  court  of  common 
pleas. 

C.  W.  Fuller  and  Andrews  Bros.,  for  plain- 
tiff In  error.  A.  M.  Beattle,  for  defendant 
in  error. 

DAVIS,  J.  (after  stating  the  facts).  It  has 
been  twice  adjudged  by  this  court  tbat  poli- 
cies of  insurance,  like  other  contracts,  should 
be  reasonably  construed,  so  as  to  give  effect 
to  tbe  express  words  of  the  parties,  and  not 
to  defeat  their  intention.  West  et  al.  y.  In- 
surance Co.,  27  Obio  St.  1,  9,  10,  22  Am.  Rep. 
294;  Insurance  Co.  y.  Myers,  62  Obio  St  S29, 
67  N.  E.  468,  49  L.  R.  A.  760.  See,  also, 
Joyce  on  Insurance,  H  208,  216.  And  this 
rule  of  construction  should  be  observed  not- 
withstanding the  rule  that  when  a  policy  Is 
open  to  two  interpretations,  which  are  equal- 
ly fair,  tbat  one  should  be  preferred  which 
would  give  to  the  insured  tbe  greater  in- 
demnity. There  is  no  ambiguity  in  this  pol- 
icy, and  it  is  not  contended  tbat  It  Is  ambigu- 
ous. Counsel  for  tbe  defendant  in  error  In- 
sists tbat  the  words,  "This  entire  policy  shall 
be  void,"  etc.,  have  no  more  force  than  If 
the  word  "entire"  were  omitted,  and  that 
therefore,  this  case  is  controlled  by  Coleman 
&  Co.  v.  Insurance  Co.,  49  Ohio  St  310.  31 
N.  E.  279,  16  L.  R.  A.  174,  84  Am.  St  Rep. 
565.  There  is  much  force  in  the  argument 
tbat  tbe  clauses,  "This  policy  shall  become 
void"  and  "This  entire  policy  shall  become 
void,"  mean  tbe  same  thing;  but  by  no 
legitimate  construction  can  tbe  latter  clause 
be  restricted  to  less  than  the  whole  policy, 
and  wbatever  is  included  in  it,  and  there- 
fore tbe  strength  of  the  argument  ff  It  has 
any,  goes  to  the  soundness  of  tbe  decision 
in  Coleman  &  Co.  v.  Insurance  Co.  Tbe  two 
cases,  however,  are  plainly  dlstingrulshable. 
In  tbe  former  case  the  language  used  In  tbe 
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policy,  whether  ambignons  In  Itself  or  not, 
had  frequently  been  the  subject  of  construc- 
tion and  Ingenious  debate,  resulting  In  di- 
ametrically opposite  conclusions  In  the 
courts.  In  this  case  the  parties,  no  doubt 
with  knowledge  of  prevlouB  controversies, 
seem  to  have  endeavored  to  put  the  indivis- 
ible character  of  their  contract  beyond  con- 
troversy by  Inserting  the  word  "entire,"  and, 
in  our  judgment,  they  succeeded  In  their 
purpose.  Unless  we  reject  this  controlling 
word,  and  thus  make  a  new  contract  for  the 
parties,  the  policy  means  precisely  what  It 
says,  and  cannot  be  valid  in  part  and  void 
in  part  The  parties  have  agreed  that  It 
should  not  be  a  severable  risk,  and  they  have 
clearly  expressed  that  intention. 

In  one  case  the  policy  provided  that:  "This 
entire  policy,  unless  otherwise  provided  by 
agreement  indorsed  thereon  or  added  hereto, 
shall  be  void,"  etc.  It  was  held  that  "the 
stipulation  In  regard  to  the  forfeiture  is  ap- 
plicable to  the  policy  as  an  entirety."  In- 
surance Co.  T.  Hamilton,  82  Md.  88,  <t3  Atl. 
429,  30  L.  R.  A.  633,  51  Am.  St  Rep.  457. 
In  another  case  the  policy  contained  these 
words:  "This  entire  policy,  unless  otherwise 
provided  by  agreement  indorsed  hereon  or 
added  hereto,  shall  be  void,  if  the  subject 
of  Insurance  be  a  building  on  ground  not 
owned  by  the  insured  in  fee  simple."  The 
insured  owned  the  building  which  was  in- 
sured, but  did  not  own  the  land  on  which  it 
stood.  The  court  said:  "We  have  looked  to 
see  whether  the  suit  might  not  go  oh  as  to 
the  chattels  contained  in  the  building.  The 
words  of  the  written  contract  are:  This  en- 
tire policy,'  etc.,  'shall  be  void  If  the  subject 
of  insurance  is  a  building,'  etc.  This  lan- 
guage is  plain,  and  must  control;"  and  the 
court  directed  the  lower  court  to  enter  judg- 
ment for  the  defendant  Martin  v.  Insur- 
ance Co.,  57  N.  J.  Law,  623,  31  Atl.  213. 

In  New  York  the  Court  of  Appeals  has  dis- 
tinguished a  policy  providing  that  "this  en- 
tire policy  and  every  part  thereof  shall  be 
void"  from  cases  which  are  cited,  and  which 
are  like  Coleman  &  Co.  v.  Insurance  Co., 
supra;  the  court  saying:  "This  policy  is 
quite  different  In  Its  legal  effect  from  those 
considered  in  the  cases  cited,  it  not  being 
expressly  provided  in  those  policies,  as  in 
this,  ttiat  a  misrepresentation  of  the  situa- 
tion of  one  of  the  subjects  insured  should 
invalidate  the  insurance  on  all  other  prop- 
erty covered  by  the  policy."  Smith  v.  In- 
surance Co.,  118  N.  Y.  518,  526,  28  N.  B. 
883.  "Every  part  thereof  Includes  the 
whole,  the  same  as  "this  entire  policy,"  and 
we  therefore  do  not  regard  this  New  York 
policy  as  materially  differing  in  its  provi- 
sions from  the  one  in  the  case  at  bar. 

The  judgments  of  the  circuit  court  and 
the  court  of  common  pleas  are  reversed. 

BURKET,  C.  J.,  and  SUAUOK.  PRICE, 
and  CREW,  .TJ.,  concur. 


(106  111.  ISO) 

MORAVA  et  aL  r.  BONNER  et  aL* 
(Supreme  Court  of  Illinois.     Oct  26,  1903.) 

MORTOAGKS  —  REDEMPTION  —  MASTER'S  FAIL- 
URE TO  RECORD  CERTIFICATE  OP  REDEMP- 
TION—B^-FECT— RECORD— PRESUMPTION. 

1.  Where  the  foreclosure  decree  under  which 
a  creditor  redeems  from  the  sale  of  land  under 
a  first  mortgage  does  not  provide  for  the  is- 
suing of  an  execution  except  in  case  of  deficien- 
cy after  sale,  no  execution  or  levy  as  required 
by  2  Starr  &  C.  Ann.  St.  1896  (2d  Ed.)  p.  2358, 
c  77,  I  20,  is  necessary. 

2.  A  redemption  from  the  sale  of  land  nnder 
foreclosure  decree  of  a  first  mortgage  by  one 
of  several  decree  creditors  inures  to  his  own 
benefit,  and  not  to  the  benefit  of  all  claimants 
whose  claims  were  directed  to  be  paid  by  the 
decree. 

3.  The  failure  of  the  master  to  record  the 
certificate  of  redemption  as  required  by  the 
statute  did  not  defeat  the  right  of  redemption 
by  one  who  had  done  all  that  the  law  required 
of  him. 

4.  Where  the  record  shows  that  the  master 
accepted  the  redemption  money  and  interest,  is- 
sued a  certificate  of  redemption,  proceeded  to 
readvertise  and  resell  the  property,  reported  the 
sale,  which  was  approved  by  the  court,  and  the 
issuance  of  a  deed  ordered,  It  will  be  presumed 
that  the  party  redeeming  paid  all  costs  and  fees 
to  the  master  at  the  time  he  sought  to  redeem, 
and  a  third  person  cannot,  by  raising  the  ques- 
tion of  nonjiayment  of  fees,  defeat  the  redemp- 
tion, especially  when  the  question  is  for  the 
first  time  raised  in  the  Supreme  Court 

Appeal  from  Superior  Court  Cook  County; 
Jesse  Holdom,  Judge. 

Action  by  Charles  Bonner  against  the  En- 
glewood  Sash  &  Door  Company,  In  which 
Wensel  Morava  and  John  Vanderpoel  were 
made  parties  defendant.  From  a  decree  for 
plaintiff,  defendants  Morava  and  Vanderpoel 
appeal.    Affirmed. 

This  was  a  bill  in  chancery,  filed  by 
Charles  Bonner  against  the  Englewood  Sash 
&  Door  Company,  in  the  superior  court  of 
Cook  County,  for  the  partition  of  certain  real 
estate  described  therein,  it  being  alleged  that 
each  of  said  parties  was  the  owner  of  the 
undivided  one-half  part  thereof  in  fee  sim- 
ple. Wensel  Morava  and  John  Vanderpoel 
were  made  parties  defendant  and  a  sheriff's 
deed  held  by  them  upon  said  real  estate  was 
sought  to  be  canceled  as  a  cloud  upon  the  ti- 
tle of  Bonner  and  the  Englewood  Sash  & 
Door  Company.  An  answer  and  replication 
were  filed,  and  a  trial  had,  and  a  decree  was 
entered  in  accordance  with  the  prayer  of  the 
bill,  from  which  decree  Morava  and  Vander- 
poel have  prosecuted  an  appeal  to  this  court 

The  real  estate  in  question  formerly  be- 
longed to  the  Olivet  Baptist  Church.  On 
April  26,  1901,  a  decree  of  foreclosure  was 
entered  in  the  circuit  court  of  Cook  county 
in  favor  of  George  W.  Norton  against  the 
Olivet  Baptist  Church  for  the  foreclosure  and 
sale  of  said  real  estate  to  satisfy  a  first  mort- 
gage thereon  for  the  sum  of  $4,269.05,  to 
which  foreclosure  suit  all  the  parties  to  this 
suit  were  made  parties  defendant    On  July 
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9,  1901,  the  premises  were  sold  by  a  master 
In  chancery  to  satisfy  said  decree,  and  the 
personal  representatives  of  Norton  were  the 
purchasers  at  said  sale.  The  claims  of  Bon- 
ner, the  Englewood  Sash  &  Door  Company, 
and  Mornva  and  Vanderpoel  against  the  Oli- 
vet Baptist  Church  were  secured  by  a  second 
mortgage  upon  said  real  estate.  On  July  16, 
1902,  a  decree  was  entered  In  said  circuit 
court  foreclosing  said  second  mortgage,  in 
which  suit  the  parties  to  this  suit  were  par- 
ties, wherein  it  was  decreed  there  was  due 
Bonner  $1,116.72,  the  Bnglewood  Sash  & 
Door  Company  $2,321.72,  and  Morava  and 
Vanderpoel  $2,799.40,  and  the  premises  were 
ordered  to  be  sold  by  said  master  within  five 
days  from  the  date  of  said  decree  if  said 
several  sums  were  not  paid  prior  to  the  ex- 
piration of  that  time,  and  an  execution  was 
authorized  to  issue  in  case  of  a  deficiency. 
On  the  day  upon  which  said  decree  was  en- 
tered Bonner  and  the  Englewood  Sash  & 
Door  Company,  for  the  purpose  of  effecting  a 
redemption  from  the  sale  under  the  first 
mortgage,  deposited  with  the  master  who 
made  that  sale  the  amount  of  the  sale,  with 
interest,  and  the  master  on  that  day  Issued 
a  certificate  of  redemption  from  said  sale, 
which  was  filed  for  record  by  him  on  Au- 
gust 15,  1902.  The  premises  were  readver- 
tised  for  sale,  and  on  August  26,  1902,  were 
sold  to  Bonner  and  the  Englewood  Sash  & 
Door  Company  for  the  amount  of  said  re- 
demption money,  interest,  and  costs,  and  a 
deed  was  made  to  them,  as  such  purchasers, 
by  the  master,  and  filed  for  record,  and  is 
the  title  under  which  they  now  claim  to  own 
the  said  premises.  On  May  2,  1902,  Morava 
and  Vanderpoel,  in  an  action  of  assumpsit, 
recovered  a  judgment  for  the  amount  of  their 
claim  against  the  Olivet  Baptist  Church  in 
the  superior  court  of  Cook  county.  On  July 
22,  1902,  they  sued  out  an  execution  thereon, 
and  delivered  the  same  to  the  sheriff  of 
Cook  county,  on  which  day  they  paid  to  said 
sheriff  the  amount  required  to  redeem  from 
the  sale  upon  the  decree  foreclosing  the  Nor- 
ton mortgage,  a  levy  was  indorsed,  and  the 
sheriff  Issued  a  certificate  of  redemption  from 
said  sale,  which  was  filed  for  record  on  the 
31st  day  of  July,  1902,  and  said  premises 
were  advertised  by  the  sheriff,  and  on  the 
13th  day  of  August,  1902,  sold  to  Morava 
and  Vanderpoel  for  the  amount  of  said  re- 
demption money,  interest,  and  costs,  and  a 
sheriff's  deed  was  executed  to  them  there- 
for, which  was  duly  recorded.  Morava  and 
Vanderpoel  shortly  thereafter  obtained  pos- 
session of  said  premises  from  the  Olivet  Bap- 
tist Church  by  a  suit  in  forcible  detainer. 
The  sherlfTs  deed  thus  obtained  is  the  sher- 
iffs deed  sought  to  be  canceled  as  a  cloud 
upon  the  title  of  Bonner  and  the  Englewood 
Sash  &  Door  Company. 

James  Harvey  Hooper,  for  appellants.  Is- 
rael Cowen,  for  appellee  Charles  Bonner. 
Dunn  &  Hayes,  for  petitioner. 


HAND,  0.  J.  (after  stating  the  facts).  This 
is  a  controversy  between  ttte  parties  to  this 
suit,  as  creditors  of  the  OUret  Baptist  Churcb 
over  the  title  to  certain  real  estate  which 
formerly  belonged  to  said  church,  and  a  cor- 
rect determination  thereof  depends  upon  the 
validity  of  the  redemption  of  the  premises  in 
controversy  by  appellees,  through  the  mas- 
ter, from  the  sale  under  the  Norton  foreclo- 
sure decree  and  the  resale  to  them  of  said 
premises  by  the  master.  If  the  redemption 
ftom  said  sale  by  appellees  and  the  resale 
to  them  by  the  master  are  valid,  the  title 
of  appellees  most  prevail  over  that  of  ap- 
pellants, and  the  decree  be  affirmed;  oth- 
erwise it  should  be  reversed. 

It  is  first  contended  that  the  redemption 
by  appellees  is  InvaUd,  because  they  did  not 
sue  out  an  execution  upon  their  decree  and 
deliver  the  same  to  the  sheriff  or  other  prop- 
er officer,  and  have  him  indorse  on  the  back 
thereof  a  levy  on  the  premises  desired  to  be 
redeemed.  In  accordance  with  the  terms  of 
paragraph  20  of  chapter  77  of  our  statutes 
(2  Starr  &  O.  Ann.  St  1896  [2d  Ed.]  p.  2358). 
The  decree  onder  which  the  redemption  was 
made  did  not  provide  for  the  issuing  of  an 
execution  except  In  case  of  a  deficiency  after 
sale,  and  under  the  authority  of  Whitehead 
T.  Hall,  148  111.  263,  35  N.  B.  871,  and  Bea- 
dle V.  Cole,  173  Ul.  136,  50  N.  E.  809,  no 
execution  or  levy  was  necessary  or  proper, 
as  the  decree  was  all  the  process  that  was 
required  to  authorize  a  redemption. 

It  is  next  contended  that  the  appellees 
should  be  held  to  have  redeemed  for  the 
benefit  of  all  the  claimants  whose  claims 
were  decreed  to  be  paid  by  the  decree  un- 
der which  they  sought  to  redeem.  The  de- 
cree was  several,  and  not  Joint,  and  the  ap- 
pellees had  the  right  to  redeem  from  the 
sale  under  the  foreclosure  decree  of  the  Nor- 
ton mortgage  as  decree  creditors;  and  such 
redemption  inured  to  their  benefit,  and  not 
to  the  benefit  of  the  other  creditors  of  the 
Olivet  Baptist  Church,  whose  claims  were 
covered  by  said  decree.  Under  the  rei)eated 
decisions  of  this  court  (Davis  v.  Upham  & 
Stone,  191  111.  372,  61  N.  E.  76;  Pugh  Oo.  v. 
Wallace,  198  111.  422,  60  N.  E.  1005)  each  of 
said  decree  creditors  could  have  prosecuted 
a  separate  appeal  from  said  decree,  and  we 
see  no  reason,  if  a  decree  of  the  character 
here  referred  to  Is  severable  for  the  pur- 
pose of  an  appeal,  why  it  is  not  severable 
for  the  purpose  of  a  redemption. 

It  Is  further  contended  that  the  faUure 
of  the  master  to  record  the  certificate  of 
redemption  until  after  the  appellants  bad 
deposited  with  the  sheriff  the  amount  nec- 
essary to  redeem  from  the  sale  under  the 
decree  foreclosing  the  Norton  mortgage  de- 
feated the  redemption  by  the  appellees  from 
said  sale.  The  section  of  the  statute  above 
referred  to  made  It  the  duty  of  the  master 
to  make  and  file  In  the  office  of  the  recorder 
of  the  county  in  which  the  premises  are  sit- 
uated a  certificate  of  redemption,  and  his 
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failure  to  fully  comply  witli  the  statute  did 
not  deprlTe  tbe  appellees,  who  had  complied 
with  the  statute  by  depositing  In  his  hands 
the  amount  necessary  to  redeem  from  said 
sale,  of  the  right  to  redeem  therefrom.  The 
appellees  did  all  that  tbe  law  required  of 
them,  and  their  right  of  redemption  was  not 
defeated  by  the  failure  of  the  master  to 
record  the  certificate  of  purchase.  Pease  v. 
Fish  Furniture  C!o.,  176  IlL  220,  52  N.  K. 
832. 

It  Is,  however,  said  that,  although  it  be 
conceded  that  it  was  the  duty  of  the  master 
to  file  for  record  the  certificate  of  redemp- 
tion, and  that  his  failure  In  that  regard 
would  not  destroy  the  redemption  of  the  ap- 
pellees, be  was  not  bonnd  to  file  the  cer- 
tificate of  redemption  until  the  appellees  ad- 
vanced to  him  the  recording  fee,  and  that 
the  record  does  not  show  such  fee  was  ad- 
vanced by  the  appellees  to  the  master.  The 
record  does  not  show  In  express  terms  that 
the  fee  for  recording  the  certificate  of  re- 
demption was  paid  to  the  master.  It  does 
show,  however,  that  the 'master  accepted  the 
redemption  money  and  interest,  issued  a 
certificate  of  redemption,  proceeded  to  re- 
advertise,  and  resold  the  property,  reported 
the  sale,  which  was  approved  by  the  court, 
and  a  deed  was  ordered  to  issue  to  the  ap-. 
pellees,  which  was  executed  by  the  master. 
We  think,  in  view  of  these  facts,  the  pre- 
sumption obtains  that  the  appellees  paid  to 
the  master  whatever  sum  was  due  him  from 
them  as  costs  at  the  time  they  sought  to 
redeem,  and,  as  the  master  made  no  com- 
plaint that  his  fees  were  not  paid,  the  ap- 
pellants cannot  defeat  the  redemption  by 
appellees  by  now  raising  the  question  of  the 
payment  of  the  master's  fees,  especially  as 
that  question  is  raised  in  this  court  for  the 
flrst  time,  and  was  not  raised  when  the 
master's  report  of  the  redemption  and  re- 
sale was  presented  to  the  court  and  ap- 
proved, although  the  appellants  were  pres- 
ent objecting  to  its  approval  on  other 
grounds. 

The  redemption  .by  appellees  being  valid, 
and  antedating  that  of  appellants,  as  there 
could  be  but  one  valid  redemption  from  the 
sale  under  the  decree  foreclosing  the  Nor- 
ton mortgage,  it  must  be  held  that  the  only 
valid  redemption  from  said  sale  is  that  of 
appellees,  and  that  their  title  to  said  prem- 
ises is  superior  to  and  must  prevail  over 
that  of  appellants. 

The  decree  of  the  superior  court  will 
therefore  be  affirmed.    Decree  affirmed. 


(206  III.  170) 

EGGLESTON  et  al.  v.  ROTAL  TRUST  CO.* 
(Supreme  Court  of  Illinois.     Oct.  26.  1903.) 

JtJDGMENTS  —  rEP-ATTLT  —  VACATION  —  DILI- 
GENCE —  AFFIDAVIT     OF     MERITS  —  TRIAL  — 
CALENDARS— STIPULATIONS-CONSTROCTION. 
1.  On  appeal  from  an  order  denying  a  mo- 
tion to  set  aside  a  default  judfnnent  in  an  ac- 

'Rebearlng  denied  December  2,  1903. 


tion  at  law,  it  will  be  presumed,  in  the  ab- 
sence of  a  bill  of  exceptions,  that  the  evidence 
was  sufficient  to  support  the  judgment. 

2.  A  stipulation  by  which  attorneys  agreed 
that  an  order  dismissing  a  cause  and  entering 
judgment  for  defendants  einoald  be  vacated, 
and  the  cause  reinstated  on  the  general  cal- 
endar, did  not  preclude  the  plaintiff,  after  an 
order  reinstating  the  cause  "on  the  several 
dockets  of  the  court"  had  been  entered,  from 
placing  the  cause  on  the  short-cause  calendar 
on  filing  the  affidavit  and  giving  the  notice  to 
defendants  required  by  3  Starr  &  O.  Ann.  St. 
1896  (2d  Ed.)  pp.  3165,  3166,  par.  97. 

3.  After  a  cause  had  been  reinstated,  plain- 
tifTs  attorney  filed  an  affidavit  and  gave  notice 
to  defendants'  attorney  of  the  placing  of  the 
cause  on  the  short-cause  calendar  for  trial. 
Service  of  the  notice  was  accepted  by  defend- 
ants' attorney,  and  thereafter  the  jndge  of  the 
court  on  whose  calendar  the  cause  was  placed 
was  assigned  to  another  court;  and  on  August 
31,  1899,  an  order  was  made  striking  all  the 
causes  undisposed  of  on  such  short-cause  cal- 
endar  therefrom,  without  prejudice  to  have 
them  reset  thereon  by  serving  new  notices  on 
and  after  September  1,  1899.  On  September 
2d,  plaintiff's  attorney  filed  another  affidavit 
and  served  another  notice  on  defendants'  attor- 
ney, and  thereafter  the  cause  was  again  placed^ 
on  the  short-cause  calendar,  the  call  of  which 
did  not  begin  imtil  October  30,  1899,  on  which 
day  judgment  was  entered  by  default  De- 
fendants made  no  motion  to  strike  the  cause 
from  the  calendar,  and  did  not  appear  and  ob- 
ject to  the  trial,  though  notice  of  the  call  of 
the  case  was  given  in  a  legal  publication  of 
which  both  parties  were  required  to  take  no- 
tice. Held,  that  the  facts  showed  such  want  of 
diligence  on  the  part  of  defendants'  attorn^ 
as  required  denial  of  a  motion  to  set  aside  the 
default. 

4.  It  is  not  error  for  the  court  to  deny  a 
motion  to  set  aside  a  default  judgment  in  the 
absence  of  a  showing  of  merits. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  the  Royal  Trust  Company 
against  Charles  B.  Eggleston  and  others. 
From  a  Judgment  in  favor  of  plaintiff,  af- 
firmed by  the  Appellate  Court,  defendants 
appeal. ,  Affirmed. 

This  case  has  been  before  us  before,  and 
Is  reported  as  Eggleston  v.  Royal  Trust  Co., . 
192  III.  101,  61  N.  B.  423.  It  appears  from 
the  opinion  filed  in  the  case  of  Eggleston  v. 
Royal  Trust  Co.,  supra,  that  on  October  80, 
1899,  the  circuit  court  of  Cook  county  entered 
a  Judgment  In  favor  of  defendant  in  error 
against  plaintiffs  In  error  for  $17,587.60; 
that,  at  the  same  term,  plaintiffs  in  error  en- 
tered their  motion  in  said  court  to  set  aside 
said  Judgment,  which  motion  was  continued 
to  the  next  term,  when  It  was  heard  and  'de- 
nied; that  plaintiffs  In  error  excepted  to  tbe 
ruling  and  order  of  the  court,  and  prayed  an 
appeal  to  the  Appellate  Court  for  the  First 
District,  which  was  allowed  upon  filing  their 
appeal  bond  in  the  sum  of  $19,000  to  be 
approved  by  the  court,  witliln  20  days,  and 
their  bill  of  exceptions  within  60  days;  that 
their  appeal  was  allowed  on  November  11, 
1899,  and  the  appeal  bond  was  approved  by 
the  court  and  filed  on  November  27,  1899, 
In  pursuance  of  tbe  order  allowing  the  ap- 
peal;   that  the  bill  of  exceptions  was  filed 

f  4.  See  Judgment,  vol.  30,  Cent.  Dl^|  383. 
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on  Decembw  7,  1899,  within  the  time  allow- 
ed by  the  order  of  the  court;  that  after- 
wards the  Appellate  Court  dismissed  the  ap- 
peal, of  Its  own  motion,  for  want  of  jurisdic- 
tion, on  the  ground  that  the  appeal  bond  re- 
cited the  recovery  of  the  original  Judgment 
and  an  appeal  therefrom.  Instead  of  an  ap- 
peal from  the  order  denying  the  motion  to 
set  aside  the  Judgment;  that  the  writ  of  er- 
ror In  that  case  was  sued  out  to  review  the 
Judgment  of  the  Appellate  Court  dismissing 
the  appeal.  We  there  held  that  the  Judg- 
ment of  the  Appellate  Court  dismissing  the 
appeal  was  wrong,  and  reversed  the  Judg- 
ment of  the  Appellate  Court  dismissing  the 
appeal,  and  remanded  the  cause  to  that 
court,  with  directions  to  consider  and  deter- 
mine the  cause  upon  the  error  assigned  upon 
the  record.  In  pursuance  of  the  decision  so 
made,  the  Appellate  Court  has  considered  the 
cause,  and  affirmed  the  Judgment  of  the  cir- 
cuit court.  The  present  appeal  is  from  such 
Judgment  of  affirmance. 

N.  M.  Jones,  for  appellants.  Geo.  I. 
Hicks  (Hamline,  Scott  &  Lord,  of  counsel), 
for  appellee. 

MAGRUBER,  J.  <after  stating  the  facts). 
This  case  was  tried  on  October  30,  1899,  up- 
on the  short-cause  calendar,  before  a  Judge 
Bitting  in  the  circuit  court  of  Cook  county, 
and  a  Jury.  The  action  Is  upon  a  promissory 
note,  and  the  plea  was  the  general  issue, 
with  affidavit  of  merits  thereto  attached, 
ot  a  defense  upon  the  merits  as  to  $3,569.79 
of  the  amount  sued  for.  When  the  trial 
took  place,  neither  of  the  appellants  was 
present,  nor  was  their  attorney  present 
There  is  no  bill  of  exceptions  In  the  rec- 
ord, showing  what  took  place  at  said  trial, 
or  showing  the  evidence  upon  which  the 
verdict  and  Judgment  were  rendered. 

As  the  proceeding  was  one  at  law,  it  will 
be  presumed,  In  the  absence  of  a  bill  of  ex- 
ceptions, that  the  evidence  heard  was  ample 
to  support  the  Judgment  Clark  t.  Burke,  172 
111.  109,  49  N.  B.  551.  Where  a  court  of  su- 
perior general  Jurisdiction  has  proceeded  to 
adjudicate  and  render  Judgment  in  a  matter 
before  it,  all  reasonable  intendments  will 
be  indulged  In  favor  of  its  Jurisdiction.  Han- 
sen V.  Schleeinger,  125  111.  230,  17  N.  B.  718; 
Osgood  V.  Blackmore,  59  111.  261.  Where 
there  is  no  bill  of  exceptions  In  the  case,  the 
presumption  arises  that  the  necessary  proof 
was  Introduced  in  the  court  below  to  sustain 
the  findings  of  the  judgment,  and  the  alle- 
gations of  the  pleadings.  Boyles  v.  Chytraus, 
175  IlL  870,  61  N.  B.  663. 

Bnt  on  November  8,  1899,  the  defendants 
below  (the  present  appellants)  moved  to  set 
aside  the  Judgment  and  in  support  of  such 
motion  read  certain  affidavits.  The  bill  of 
exceptions  In  the  record  shows  what  took 
place  upon  the  motion  subsequently  made  to 
set  aside  the  judgment  rendered  on  October 
80,  1899,  and  not  what  took  place  at  the  trial 
which  resulted  in  the  Judgment    The  gen- 


eral ground  upon  which  the  motion  to  set 
aside  the  judgment  was  based  is  that  the 
case,  when  called 'for  trial,  was  improperly 
upon  the  short-cause  calendar.  The  facts 
upon  this  subject  set  up  in  the  affidavits  are 
substantially  as  foKows:  In  March,  1899, 
appellee  caused  the  case  to  be  put  on  the 
short-cause  calendar  before  one  of  the  judges 
of  the  circuit  court  On  April  3,  1899,  the 
cause  was  called  for  trial,  and,  upon  motion 
of  attorney  for  the  defendants  (the  present 
appellants),  was  dismissed  for  want  of  prose- 
cution, at  the  plaintiff's  costs,  and  execution 
ordered  to  Issue  therefor.  On  April  7,  1899, 
the  order  of  dismissal  and  Judgment  entered 
on  April  8,  1899,  were  set  aside  and  va- 
cated upon  the  stipulation  of  the  parties, 
and  the  cause  was  reinstated. 

It  is  claimed  by  the  appellants  and  their 
attorney  that  they  consented  to  a  setting 
aside  of  the  order  of  dismissal,  and  to  a  re- 
instatement of  the  cause,  upon  the  agree- 
ment of  counsel  for  appellee  that  the  cause 
should  not  be  put  upon  the  short-cause  calen- 
dar; and  the  motion  to  set  aside  the  Judg- 
ment rendered  on  October  30,  1899,  was 
based  upon  the  contention  on  the  part  of  ap- 
pellants and  their  counsel  that  the  cause 
was  placed  upon  the  short-cause  calendar, 
and  reached  and  disposed  of  while  on  that 
calendar,  in  violation  of  such  stipulation  or 
agreement  claimed  to  have  been  made  by 
counsel  for  appellee. 

There  was  a  written  stipulation  entered 
into  between  the  attorneys  for  appellee  and 
appellants,  and  signed  by  both  of  them.  This 
written  stipulation  is  as  follows:  "It  is  here- 
by stipulated  and  agreed  between  the  par- 
ties hereto,  by  their  respective  attorneys, 
that  the  order  entered  In  said  cause  on  the 
Sd  day  of  April,  1899,  dismissing  said  cause 
and  entering  Judgment  for  defendants  herein, 
be  vacated,  and  said  cause  be  reinstated 
on  the  general  calendar."  So  fftr  as  the  rec- 
ord shows,  this  was  the  only  stipulation  In 
writing  entered  Into  between  the  parties, 
and,  while  the  stipulation  provides  for  the 
reinstatement  of  the  cause  on  the  general  cal- 
endar, and  not  on  the  short-cause  calendar, 
it  contains  no  agreement  that  the  cause  might 
not  thereafter  be  put  npon  the  short-caoae 
calendar  In  accordance  with  the  terms  of 
the  statute.  The  order  reinstating  the  canse, 
as  entered  by  the  court,  is  as  follows:  "On 
the  stipulation  of  the  parties  to  this  suit  filed 
herein,  it  is  ordered  that  the  order  of  dl»- 
missal  and  judgment  heretofore,  on  April 
3,  1899,  entered  herein,  be,  and  the  same  la 
hereby,  set  aside  and  vacated,  and  this  canse 
reinstated  on  the  several  dockets  of  this 
court"  There  is  nothing  in  this  order,  wtilch 
refers  to  the  stipulation  of  the  parties,  stat- 
ing or  implying  that  the  appellee  (the  plain- 
tiff below)  was  not  at  any  time  to  put  the 
cause  upon  the  short-cause  calendar.  There- 
fore, if  there  was  a  stipulation  that  the  case, 
when  reinstated,  should  remain  on  the  gen- 
eral calendar,  and  not  again  be  put  for  trial 
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upon  the  short-cause  calendar,  It  must  have 
heen  a  verbal,  and  not  a  -written,  stipulation. 

Appellants  were  informed  by  the  steps  tak- 
en by  the  attorney  for  appellee  that  It  was 
the  Intention  of  the  latter  again  to  put  the 
cause .  upon  the  short-cause  calendar.  The 
statute  in  regard  to  short-cause  calendars  pro- 
vides as  follows:  "That  it  shall  be  the  duty 
of  the  clerk  of  each  court  of  record,  in  this 
state,  to  prepare  a  trial  calendar,  in  addi- 
tion to  the  regular  trial  calendar  of  each 
court,  to  be  known  as  the  'short-cause  cal- 
endar.' Upon  the  plaintift,  his  agent  or  at- 
torney, in  any  suit  at  law  pending  in  any 
court  of  record,  filing  an  affidavit  that  he 
verily  believes  the  trial  of  said  suit  will  not 
occupy  more  than  one  hour's  time,  and  upon 
ten  days'  previous  notice  to  the  defendant,' 
his  agent  or  attorney,  said  suit  shall  be 
placed  by  the  clerk  upon  said  short  cause 
calendar."  8  Starr  &  C.  Ann.  St.  1896  (2d 
Ed.)  pp.  3166,  3166,  par.  97.  On  June  20, 
18^,  after  the  cause  had  been  reinstated, 
the  attorney  for  appellee  filed  an  affidavit  in 
accordance  with  the  statute,  and  gave  no- 
tice to  the  attorney  for  the  appellants  of  the 
filing  of  said  affidavit  on  June  20,  1899,  and 
that  the  clerk  of  the  circuit  court  would  place 
said  suit  on  the  short-cause  calendar  for 
trial,  as  provided  by  statute.  Service  of  a 
copy  of  this  notice  was  accepted  on  June  20, 
1899,  by  the  attorney  for  appellants.  On  Au- 
gust 9,  1899,  the  judge  of  the  circuit  court, 
on  whose  calendar  the  cause  was  placed,  was 
assigned  to  th6  criminal  court  for  the  en- 
suing year;  and  on  August  31,  1899,  a  Judge 
of  the  circuit  court,  then  holding  court,  en- 
tered an  order  that  all  cases  which  bad  been 
noticed  for  the  short-cause  calendar  previous 
to  vacation,  and  were  still  pending  on  said 
calendar  and  undisposed  of,  should  be,  and 
the  same  were  thereby,  stricken  from  the  said 
short-cause  calendar,  without  prejudice,  and 
that  new  notices  should  be  given,  as  provided 
by  statute,  to  replace  said  causes  upon  the 
short-cause  calendar,  and  that  said  notices 
might  be  filed  on  and  after  September  1, 1899. 

What  was  thus  done  by  attorney  for  the 
appellee  on  June  20,  1899,  was  notice  to  the 
attorney  of  the  appellants  that  the  appellee 
intended  to  put  the  cause  upon  the  short- 
cause  calendar.  It  does  not  appear,  how- 
ever, that  the  attorney  for  the  appellants 
took  any  steps  to  have  the  cause  stricken 
from  the  short-cause  calendar  between  June 
30,  1899,  when  the  10  days  mentioned  in  the 
statute  expired,  and  August  31,  1899,  when 
said  last-mentioned  order  was  entered. 

In  pursuance  of  the  order  so  entered  by 
the  circuit  court  on  August  31,  1899,  the  at- 
torney for  the  appellee  on  September  2d  filed 
another  affidavit  under  the  statute,  and  in 
accordance  therewith,  for  the  purpose  of  put- 
ting the  cause  upon  the  short-cause  calendar; 
and  on  the  same  day,  to  wit,  September  2, 
1899,  a  copy  of  a  notice  that  attorney  for 
the  appellee  had  filed  the  requisite  affidavit 
on   September  2,   1899,   and  that  the  clerk 


would  place  said  suit  on  the  short-cause  cal- 
endar for  trial  as  provided  by  statute,  was 
received  by  the  attorney  of  appellants,  and 
service  of  such  notice  was  acknowledged  by 
the  latter. 

Two  things  are  required  by  the  statute  in 
order  to  Justify  the  placing  of  a  cause  on  the 
short-cause  calendar:  Fhrst,  the  filing  with 
the  clerk  of  an  affidavit  such  as  is  prescribed 
by  the  statute;  and,  second,  the  giving  of 
10  days'  notice  to  the  defendant,  or  his  agent 
or  attorney.  The  presumption,  In  the  ab- 
sence of  evidence  to  the  contrary,  is  that  the 
clerk  did  his  duty  in  this  particular.  There 
Is  no  evidence  here  that  the  clerk  did  not 
so  perform  his  duty.  The  tenth  day  after 
the  service  of  the  notice  of  September  2, 
1899,  was  September  12,  1899.  The  call  of 
the  short-cause  calendar  did  not  begin  until 
October  30,  1899,  and  consequently  the  case 
at  bar  was  not  reached  for  trial  on  that  cal- 
endar until  October  30,  1899,  when  the  Judg- 
ment here  under  consideration  was  entered. 
If  appellants  regarded  the  cause  as  Improp- 
erly upon  the  short-cause  calendar,  becaus- 
of  the  violation  of  an  oral  stipulation  be- 
tween the  attorneys  in  the  case  by  putting 
the  cause  upon  that  calendar,  appellants 
should  have  made  a  motion  between  Septem- 
ber 12,  1899,  and  the  time  when  the  cause 
was  reached  for  trial  on  the  short-cause  cal- 
endar, to  strike  the  same  from  the  short- 
cause  calendar.  No  such  motion,  however, 
was  made.  It  Is  true  that  the  judge,  upon 
whose  docket  the  cause  was  originally  placed 
for  trial  upon  the  short-cause  calendar,  had 
been  assigned  to  duty  in  the  criminal  court 
of  Cook  county,  and  another  judge  outside 
of  that  county  had  been  assigned  to  call  the 
short-cause  calendar.  But  Inasmuch  as  the 
attorney  for  the  appellants  had  been  served 
with  notice  on  September  2,  1899,  of  the  fil- 
ing of  the  necessary  affidavit  required  by 
the  statute,  a  resort  to  the  files  and  records 
of  the  court  would  have  enabled  him  to  dis- 
cover before  what  judge  the  short-cause  cal 
endar,  upon  which,  according  to  the  notice, 
the  cause  was  put,  was  to  be  called.  It  ap- 
pears that  not  only  did  the  attorney  for  the 
appellants  fall  to  make  a  motion  to  strike 
the  cause  from  the  short-cause  calendar  dur- 
ing the  period  of  nearly  two  months  which 
elapsed  before  it  was  replaced  upon  such 
calendar  and  before  it  was  reached  for  trial 
thereon,  but  it  also  appears  that  when  the 
cause  was  called  for  trial  on  October  30, 1899, 
the  attorney  for  the  appellants  was  not  pres- 
ent, and  made  no  objection  to  the  trial  of 
the  case  upon  the  short-cause  calendar  on 
October  30,  1809.  Anderson  v.  McCormlck, 
129  111.  308,  21  N.  E.  803;  Belford  v.  Beatty, 
145  III.  414,  34  N.  E.  254;  Wlnterbum  v. 
Parlow,  102  111.  App.  368;  Highley  v.  Metz- 
ger,  186  111.  253,  67  N.  B.  811. 

It  seems  to  be  conceded  by  counsel  on 
both  sides,  although  no  rule  of  court  In  rela- 
tion to  such  matter  was  introduced  In  evi- 
dence, that  both  parties,  or  their  attorneys. 
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were  bound  to  take  notice  of  notices  pub- 
lished in  the  Chicago  Law  Bulletin.  It  ap- 
pears from  the  evidence  that  the  Chicago 
Dally  Law  Bulletin,  containing  the  announce- 
ments and  calls  of  the  several  courts  of  Cook 
county,  announced  on  Friday,  October  27th, 
and  on  Saturday,  October  28th,  that  the  short- 
cause  calendar  would  be  called  on  the  fol- 
lowing Monday,  and  that  the  first  case  on 
that  call  would  be  15,622,  Royal  Trust  Co. 
T.  Eggleston.  There  Is  an  affidavit  by  a 
clerk  in  the  office  of  the  attorney  of  appel- 
lants that  It  was  a  part  of  bis  duties,  as 
such  clerk,  to  look  over  the  Chicago  Law 
Bulletin  from  day  to  day,  and  to  keep  track 
of  cases  and  memoranda  thereon;  that  he 
looked  over  the  buUetlns  which  were  pub- 
lished on  Saturday  and  Monday,  October 
28tfa  and  October  SOth  and  did  not  observe 
that  the  above  cause  was  on  the  short-cause 
calendar  on  either  of  said  days,  and  did  not 
know  that  the  same  had  been  placed  upon 
said  calendar,  or  that  any  judgment  had 
been  entered  In  said  case,  until  November  2, 
1899.  It  Is  thus  clear  from  the  affidavits 
filed  upon  the  motion  to  set  aside  this  judg- 
ment that  the  appellants  not  oi>ly  failed  to 
make  any  motion  to  strike  the  cause  from 
the  short-cause  calendar  before  It  was  reach- 
ed for  trial,  but  that  they  did  not  use  such 
due  diligence  as  they  ought  to  have  used  in 
discovering  when  It  was  to  be  called  for 
trial,  as  announced  upon  the  bulletin.  What- 
ever want  of  diligence  there  Is  on  the  part 
of  the  attorneys  binds  the  clients.  Staunton 
Coal  Co.  V.  Menk,  197  111.  369,  64  N.  E.  278. 
But  there  is  a  fatal  defect  In  the  affidavits 
filed  by  the  appellants  In  support  of  their 
motion  to  set  aside  the  judgment  In  this  case, 
which  justified  the  trial  court  In  refusing  to 
sustain  the  motion.  That  defect  Is  that  the 
affidavits  fail  to  show  that  the  defendants  be- 
low had  any  meritorious  defense  to  the 
claim,  or  any  part  of  the  claim,  against  them, 
which  was  the  subject-matter  of  the  suit. 
It  has  always  been  a  well-settled  rule  In 
this  state  that  a  motion  to  set  aside  a  de- 
fault Is  addressed  to  the  sound  legal  discre- 
tion of  the  court,  and,  unless  it  appears  that 
such  discretion  has  been  wrongfully  and  op- 
pressively exercised,  this  court,  on  appeal, 
will  not  Interfere.  Culver  v.  BrinkerbofF, 
180  111.  548,  54  N.  E.  585,  and  cases  there 
cited.  It  does  not  appear  here  that  there 
was  any  abuse  of  the  discretion  of  the  court. 
In  Constantine  v.  Wells,  83  111.  192,  we  said: 
"But  If  appellant  had  been  free  from  negli- 
gence, the  court  was  not  bound  to  set  aside 
the  default,  unless  it  appeared  that  he  had 
a  meritorious  defense  to  the  action."  In 
Roberts  v.  Corby,  86  III.  182,  where  a  suit 
was  tried  in  the  absence  of  the  defendant 
and  his  counsel,  and  an  affidavit  was  made 
to  set  aside  the  finding,  and  for  a  new  trial, 
we  said:  "It  is  sufficient  to  say  of  appellant's 
affidavit  that  he  does  not  state  any  facts 
from  which  the  court  can  see  he  had  any 
substantial  defense  to  appellee's  claim.    He 


says  be  has  a  good  and  valid  defense. 
•  •  •  But  this  Is  a  conclusion  of  law  to 
be  drawn  from  facts,  and  not  the  statement 
of  a  fact  He  should  have  stated  the  facts 
as  he  can  prove  them,  so  that  the  court 
would  have  been  enabled  to  draw  Its  own  con- 
clusions of  law."  The  doctrine  thus  announ- 
ced In  Roberts  v.  Corby,  supra,  was  reaffirm- 
ed by  this  court  In  Culver  v.  Brlnkerhoff, 
supra.  In  the  case  at  bar,  one  of  the  affida- 
vits states  that  the  appellants  claim  a  good 
defense  to  a  part  of  the  Judgment,  but  does 
not  state  what  that  defense  Is,  and  fails  to 
set  up  the  facts  constituting  such  defense. 
In  this  respect  the  affidavit  was  wholly  In- 
sufficient. 

For  the  reasons  above  stated,  we  are  of 
the  opinion  that  no  error  was  committed  by 
the  lower  courts,  and  accordingly  the  Judg- 
ment of  the  Appellate  Court  affirming  the 
judgment  of  the  circuit  court  Is  affirmed. 
Judgment  affirmed. 


(206  111.  70) 

WOOD  V.  CITY  OF  CHICAGO  et  al.« 

(Supreme  (3ourt  of  Illinois.     Oct,  26,  1903.) 

APPBAL—SUPREMB  COURT— ORIQINAIi  JURIS- 
DICTION. 

1.  Where  a  suit  to  restrain  the  commissioner 
of  public  buildings  of  a  city  from  revoking  a 
buiidiiif;  permit  involved  no  question  of  free- 
hold, but  only  whether  the  city  had  authority 
under  a  statute  to  pass  a  certain  ordinance,  and 
whether  the  ordinance  was  void  for  unreason- 
ableness, the  Supreme  Court  had  no  jurisdiction 
of  a  direct  appeal  from  a  decree  of  the  circuit 
court  denying  an  Injunction. 

Appeal  from  Circuit  Court,  Cook  County; 
Elbridge  Hanecy,  Judge. 

Bill  by  Olive  H.  Wood  against  the  city  of 
Chicago  and  othera  From  a  judgment  in 
favor  of  defendants,  complainant  appeals. 
Dismissed. 

Edmund  H.  Smalley,  for  appellant  Charles 
M.  Walker,  Corp.  Counsel,  and  William  D. 
Barge,  Asst.  Corp.  Counsel,  for  appellees. 

CARTWRIGHT,  J.  ThlB  la  a  suit  to  equi- 
ty, begun  by  appellant,  Olive  Heniine  Wood, 
In  the  circuit  court  of  (3ook  county,  by  filing 
her  bill  to  enjoin  the  appellees,  the  city  of 
Chicago  and  Peter  Klolbassa,  commissioner 
of  buildings  of  the  said  city,  from  Interfer- 
ing with  the  alteration  of  appellant's  build- 
ing and  the  construction  of  an  addition  there- 
to to  accordance  with  a  bulldtog  permit  is- 
sued to  her  on  July  11,  1902,  and  rev<Aed  by 
said  building  commissioner  on  July  16,  1902. 
The  court  sustained  a  demurrer  to  the  bill, 
and,  appellant  electing  to  stand  by  her  bill, 
It  was  dismissed  for  want  of  equity  at  her 
cost,  and  she  prosecuted  an  appeal  directly 
to  this  court 

Upon  an  examination  of  the  record  we  find 
no  ground  upon  which  we  are  authorized  to 
assume  Jurisdiction  of  this  appeal.    The  bill 

•Rehearing  denied  December  1,  1901. 
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alleges  that  complainant  owns  a  lot.  with  a 
building  thereon.  In  the  city  of  Cliioago; 
that,  being  desb»)us  of  adding  to  the  building 
and  making  certain  changes  therein,  she 
submitted  the  plans  of  her  architect  to  the 
health  department  of  the  city  and  the  build- 
ing commissioner,  who  approved  the  same; 
that  a  permit  was  Issued  authorizing  her  to 
malie  such  addition  and  changes;  that  the 
commissioner  of  buildings  attempted  to  re- 
voke said  permit  for  the  reason  that  the 
building  was  to  be  used  as  a  hospital,  and 
It  would  be  necessary  for  the  complainant 
to  get  the  consent  of  property  owners  In  the 
block  and  on  the  opposite  side  of  the  street, 
as  required  by  an  ordinance  of  said  city; 
and  that  the  defendants  threatened  to  Inter- 
fere with  and  prevent  the  building  of  the 
addition  and  altering  the  building  in  accord- 
ance with  the  permit.  It  alleges  that  no  au- 
thority has  been  granted  to  the  city  of  Chi- 
cago by  the  act  under  which  It  Is  organized 
to  pass  an  ordinance  requiring  frontage  con- 
sents for  the  establishment  of  hospitals,  and 
that  the  ordinance  is  unreasonable,  arbitrary, 
and  oppressive,  and  therefore  void.  The  con- 
troversy relates  only  to  the  validity  of  the 
ordinance,  and  the  questions  involved  are 
whether  power  to  pass  any  ordinance  on  the 
subject  has  been  conferred  by  statute,  and 
whether  the  ordinance  requiring  frontage 
consents  is  an  unreasonable  Interference  with 
complainant's  right  of  property. 

It  Is  not  claimed  that  any  franchise  or 
freehold  Is  involved  In  the  appeal.  We  are 
authorized  to  take  Jurisdiction  of  an  appeal 
from  the  circuit  court  where  the  validity  of 
a  statute  is  involved;  but  an  ordinance  is 
not  a  statute,  and  we  have  no  Jurisdiction  of 
this  appeal  under  that  provision.  While  an 
ordinance  is  a  law  of  the  municipality  which 
ordains  and  enforces  it,  it  Is  purely  local, 
for  the  regulation  of  affairs  within  such 
municipality,  and  is  distinguished  from  gen- 
eral laws  and  statutes.  It  Is  true  that  the 
enforcement  of  an  ordinance  may  involve 
a  construction  of  the  Constitution,  and  we 
may  be  authorized  to  assume  jurisdiction  of 
an  appeal  upon  that  ground.  An  ordinance 
may  be  an  attempted  Interference  with  a 
constitutional  right  which  Is  In  dispute,  and 
the  construction  of  the  Constitution  may  be 
necessary  to  determine  the  validity  of  the 
ordinance.  City  of  Chicago  v.  Trotter,  130 
III.  430,  26  N.  E.  359.  In  such  a  case  it  is  im- 
material whether  the  denial  of  a  constitu- 
tional right  Is  In  a  statute  or  an  ordinance 
passed  by  virtue  of  a  statute.  City  of  Chi- 
cago v.  Netcher,  183  III.  104,  55  N.  E.  707,  48 
L..  R.  A.  261,  75  Am.  St.  Rep.  93.  In  this  case 
there  Is  no  controversy  as  to  the  construction 
of  any  provision  of  the  Constitution,  and  a 
decision  as  to  the  validity  of  the  ordinance 
does  not  Involve  a  construction  of  the  Con- 
stitution. In  Cicero  Lumber  Co.  v.  Town  of 
Cicero.  176  111.  9,  51  N.  E.  758,  42  L.  R.  A. 
696,  68  Am.  St.  Rep.  155,  an  ordinance  was 
involved,  but  it  was  contended  that  the  stat- 


ute authorizing  municipalities  to  jvovlde  for 
pleasure  driveways  was  unconstitutional  and 
void.  The  validity  of  the  statute  was  In- 
volved in  that  case.  In  City  of  Chicago  v, 
Collins,  175  111.  445,  51  N.  E.  907,  49  L.  R.  A. 
408,  67  Am.  St.  Rep.  224.  The  validity  of 
a  wheel  tax  ordinance  of  the  city  of  Chicago 
was  Involved,  but  the  ordinance  was  regard- 
ed as  levying  a  tax  to  raise  a  fund  for  the 
Improvement  of  streets,  which  amounted  to 
a  double  tax  on  the  same  property.  The  or- 
dinance was  held  to  levy  a  tax  upon  specific 
articles  of  personal  property  which  were  also 
assessed  at  their  value  for  general  taxation, 
and  the  case  therefore  related  to  revenue. 
This  case  does  not  come  within  any  provision 
of  the  statute  authorizing  a  direct  appeal  to 
this  court 

The    appeal    is    dismissed.     Appeal    dis- 
missed. 


(206  111.  147) 

UEIGU  r.  AMERICAN  BRAKE  BEAM  CO.* 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

CORPORATIONS— AGREEMENTS— VALIDITY- 
ULTRA  VIRES— ASSUMPSIT— EVIDBNCB. 

1.  A  corporation  is  not  bound  by  an  agree- 
ment made  by  its  president  and  general  man- 
ager with  his  co-partners  for  the  application  of 
corporate  funds  to  the  private  enterprise  of  the 
partners,  in  which  the  corporation  has  no  inter- 
est, in  the  absence  of  proof  showing  express  au- 
thority on  the  part  of  the  president  and  general 
manager  to  mase  the  agreement. 

2.  A  corporation  organized  to  manufacture 
and  sell  or  otherwise  dispose  of  brake  beams 
and  other  railroad  appliances  has  no  power  to 
loan  its  money  as  capital,  and  an  agreement 
for  the  application  of  its  funds  to  the  private 
enterprise  of  its  president  and  others  as  part- 
ners IS  nitra  vires  and  void. 

3.  Assumpsit  for  money  had  and  received  will 
lie  against  a  pejrson  to  whom  money  belonging 
to  a  corporation  has  been  paid  over  pursnant  to 
an  ultra  vires  contract,  and  which  in  equity  he- 
longs  to  the  corporation. 

4.  In  an  action  by  a  corporation  for  money 
had  and  received,  a  copy  of  an  unadjusted  ac- 
count between  the  president  and  principal  stock- 
holder of  the  corporation  and  tne  corporation, 
kept  by  the  president,  was  inadmissible  in  evi- 
dence in  favor  of  defendant. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  the  American  Brake  Beam  Com- 
pany against  Edward  B.  Leigh.  From  a 
Judgment  of  the  Appellate  Court  (107  III. 
App.  444)  aflSrmlng  a  Judgment  for  plain- 
tlfr,  defendant  appeals.    Affirmed. 

John  P.  Ahrens  and  David  S.  Geo-,  for 
appellant.  Defrees,  Brace  &  Ritter,  for  ap- 
pellee. 

OARTWRIGHT,  J.  Appellee,  the  Ameri- 
can Brake  Beam  Company,  a  corporation  or- 
ganized under  the  laws  of  this  state  to  man- 
ufacture and  sell  or  otherwise  dispose  of 
brake  beams  and  other  railroad  appliances, 
brought' this  suit  In  assumpsit  In  the  circuit 
court  of  Cook  county  against  the  appellant. 


*Rehearlng  dented  December  t,  IMM. 
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Eidward  B.  Leigh.  The  declaration,  ds  orlg- 
Inaliy  filed,  contained  two  special  counts  for 
the  recoTery  of  alleged  loans  of  money  by 
the  plaintiff  to  the  defendant.  The  first  al- 
leged that  on  June  26,  1S99,  plaintiff  loaned 
defendant  $1,000  by  means  of  its  check  of 
that  date,  payable  to  the  order  of  defend- 
ant, drawn  on  the  American  Trust  &  Sav- 
ings Bank  of  Chicago  for  $1,000,  which 
check  was  delivered  to  defendant  and  in- 
dorsed by  him  and  paid  to  him  by  said  bank. 
The  second  set  forth  a  like  transaction  on 
August  2,  1899,  by  which  $2,500  was  loaned 
by  plaintiff  to  defendant  by  means  of  a 
similar  check  on  said  bank,  payable  to  the 
order  of  defendant,  indorsed  by  him  and 
paid.  The  court  sustained  a  demurrer  to 
these  counts,  and  they  were  eliminated  from 
the  case.  The  declaration  also  contained  the 
common  counts.  Including  a  count  for  mon- 
ey had  and  received  by  the  defendant  for 
the  use  of  the  plaintiff.  To  the  common 
counts  the  defendant  pleaded  the  general  is- 
sue. Upon  a  trial  the  court  denied  a  motion 
of  defendant  to  instruct  the  jury  to  find  the 
issues  in  his  favor,  but  gave  an  instruction 
to  find  the  issues  for  the  plaintiff,  and  as- 
sess its  damages  at  the  amount  of  the  checks, 
with  interest  at  the  statutory  rate  of  5  per 
cent  The  Jury  accordingly  found  the  Is- 
sues for  plaintifC,  and  assessed  its  damages 
at  $3,916.  The  court,  after  overruling  mo- 
tions for  a  new  trial  and  in  arrest  of  judg- 
ment, entered  judgment  for  said  amount  and 
costs,  and  the  Branch  Appellate  Court  for 
thePlrst  District  affirmed  the  judgment 

At  the  trial  plaintiff  offered  in  evidence 
two  checks  drawn  by  It  on  the  American 
Trust  &  Savings  Bank  of  Chicago,  signed 
by  W.  A.  Tichenor,  treasurer,  and  coun- 
tersigned by  Henry  D.  I.aughUn,  general 
manager,  payable  to  the  order  of  defend- 
ant one  dated  June  26,  1809,  for  $1,000,  in- 
dorsed by  the  defendant,  and  paid  .Tune  28, 
1899,  and  the  other  dated  August  2,  1899, 
for  $2,500,  indorsed  by  the  defendant,  and 
paid  August  4,  1899,  and  also  the  testimony 
of  a  witness  that  he  requested  payment  from 
the  defendant  of  the  amount  of  the  checks 
and  interest.  The  defendant  offered  evi- 
dence that  he  was  interested  with  George 
Atkins,  George  Milliken,  and  Henry  D. 
liaughlin,  the  president  and  general  manager 
of  the  plaintiff,  in  the  Noonday  mining  prop- 
erty, and  that  Laughlln  advanced  the  money 
represented  by  the  checks  to  put  into  the 
mining  property  for  the  benefit  of  those  four, 
by  giving  the  checks  of  the  corporation  to 
the  defendant  The  court  ruled  that  the 
evidence  was  not  admissible,  in  the  absence 
of  proof  that  Laughlin  had  some  other  au- 
thority than  that  implied  from  his  position 
as  president  and  general  manager  of  the  cor- 
poration to  loan  the  money  of  the  corpora- 
tion or  pay  it  to  men  who  knew  it  was  cor- 
porate money  that  was  being  paid  or 
Invested  for  the  individual  benefit  of  the 
officer,  and  that  unless  such  action  was  au- 


thorized by  the  board  of  directors  or  stock- 
holders of  the  corporation  it  would  not  be 
bound  by  the  act.  The  defendant  then  stat- 
ed what  he  offered  to  prove,  substantially 
as  follows:  That  he  and  Laughlln,  with  At- 
kins and  Milliken,  were  jointly  interested 
in  mining  enterprises;  that  Laughlln  offer- 
ed to  furnish  Atkins  and  Milliken  money, 
up  to  $10,000,  to  carry  on  the  work  of  those 
enterprises;  that  LaughUn  said  he  could 
obtain  money  from  his  corporations,  one  of 
which  was  the  plaintiff,  and  would  furnish 
such  money  to  Atkins  and  MllUken;  that  the 
checks  were  given  to  defendant  for  the  pur- 
pose of  using  the  money  in  that  way  for  the 
joint  benefit  of  Laughlin,  Atkins,  Milliken, 
and  defendant  in  their  private  enterprise,  to 
which  the  plaintiff  was  not  a  party,  and  in 
which  it  was  not  interested  in  any  way;  that 
the  moneys  were  transferred  by  defendant 
to  Atkins  and  Milliken  for  said  purpose  and 
applied  to  that  object;  and  that  Laughlin 
was  the  president  of  the  plaintiff,  and  the 
owner  of  fifteen-seventeenths  of  its  stock. 
There  was  no  evidence  tending  to  show  that 
Laughlin  had  any  authority  from  the  stock- 
holders or  board  of  directors  to  take  the 
money  of  the  corporation  and  deliver  it  to 
the  defendant  or  any  one  else  for  any  such 
purpose.  The  court  refused  to  admit  the 
proffered  evidence. 

The  ruling  was  right  It  need  scarcely  be 
said  that  the  president  and  general  manager 
of  a  corporation  has  no  authority,  by  vir- 
tue of  his  office,  to  appropriate  the  money 
of  the  corporation  to  the  use  of  himself  and 
his  partners  in  his  private  business.  The 
defendant  had  full  notice,  both  by  the  checks 
and  the  agreement  which  he  offered  to  prove, 
that  the  money  of  the  plaintiff  was  being 
taken  by  its  president  acting  in  the  Interest 
of  himself  and  his  associates,  to  be  used  for 
their  joint  benefit,  and  not  for  any  purpose 
or  business  of  the  corporation.  The  checks 
were  the  checks  of  the  corporation,  drawn 
against  its  funds  in  the  bank,  and  they  did 
not  purport  to  be  checks  of  Laughlin.  They 
were  signed  by  the  treasurer  of  the  corpora- 
tion, and  were  merely  countersigned  by 
Laughlin  as  general  manager.  Although  a 
corporation  must  act  by  agents,  the  general 
power  of  an  agent  does  not  extend  to  a  case 
where  he  Is  the  person  interested  on  the 
other  side.  Generally,  an  officer  or  agent  of 
a  corporation  cannot  act  for  the  corporation 
and  himself  at  the  same  time,  and  the  posi- 
tion of  Laughlin  in  the  transaction  was  ut- 
terly inconsistent  with  the  idea  that  he  rep- 
resented the  corporation.  Every  person  deal- 
ing with  an  officer  of  a  corporation  who  as- 
sumes to  act  for  it  in  matters  in  which  the 
interests  of  the  corporation  and  officer  are 
adverse  is  put  upon  inquiry  as  to  the  author- 
ity and  good  faith  of  the  officer.  Moores  v. 
Citizens'  Nat  Bank,  111  U.  S.  156,  4  Sup.  Ct 
345,  28  L.  Ed.  385;  Innerarity  v.  Merchants' 
Nat  Bank,  139  Mass.  332,  1  N.  E.  282,  52 
Am.  Rep.  710.    The  plaintiff  was  not  bound 
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by  any  agreement  of  Laughlln  to  take  its 
moneys  and  advance  them  to  the  defendant 
to  be  used  In  their  private  enterprise  in 
which  the  corporation  had  no  interest,  and 
defendant  admitted  that  he  had  full  knowl- 
edge that  the  checks  were  not  given  for  any 
corporate  purpose,  and  therefore  knew  the 
want  of  power  of  Laughlin  to  bind  the  cor- 
poration. In  the  absence  of  proof  of  express 
Authority  from  the  plaintiff,  the  evidence 
was  not  admissible. 

Furthermore,  the  alleged  contract,  by 
which  Laughlin  was  to  take  the  moneys  of 
the  plaintiff  and  loan  them  for  use  in  the 
private  enterprise,  was  beyond  the  power 
of  the  corporation,  which  was  organized  to 
manufacture  and  sell  or  otherwise  dispose 
of  brake  beams  and  other  appliances.  The 
business  of  loaning  money  was  not  Included 
in  the  powers  granted  to  the  corporation,  and 
no  action  would  lie  upon  the  contract  made 
in  violation  of  the  law.  A  corporation  cannot 
make  loans  of  money  unless  the  exercise  of 
its  chartered  powers  ordinarily  includes  such 
loans.  The  business  of  this  corporation  was 
to  invest  and  use  its  capital  In  making  and 
selling  brake  beams  and  other  railroad  ap- 
pliances and  to  distribute  Its  profits  as  divi- 
dends, and  it  had  no  power  to  loan  its  money 
or  capital.  Cook  on  Stock  &  Stockholders,  ! 
690.  Any  contract  to  loan  the  moneys  of  the 
corporation  would  be  Illegal  and  void,  and 
the  courts  can  afford  no  legal  remedy  upon 
an  Illegal  and  void  contract.  McNulta  v. 
Com  Belt  Bank,  164  Ul.  427,  45  N.  B.  954, 
56  Am.  St.  Rep.  203;  National  Home  Build- 
ing &  Loan  Ass'n  v.  Home  Savings  Bank, 
181  111.  35,  54  N.  B.  619,  72  Am.  St.  Rep.  245; 
Best  Brewing  Co.  v.  Klassen,  185  III.  37,  57 
N.  B.  20,  50  L.  R.  A.  765,  76  Am.  St  Rep. 
26;  Fritze  v.  Equitable  Building  &  Loan 
Society,  186  111.  183,  57  N.  E.  873.  No  ac- 
tion could  be  brought  on  the  alleged  contract 
even  If  the  corporation  had  attempted  to  au- 
thorize It,  and  neither  could  It  be  made  the 
ground  of  a  defense. 

That  rule  of  law,  however,  does  not  pre- 
vent a  recovery  from  the  defendant  of  the 
moneys  of  the  plaintiff  received  by  him. 
Although  a  party  is  not  liable  to  pay  accord- 
ing to  a  contract  which  is  ultra  vires,  that 
fact  is  not  permitted  to  work  injustice  where 
the  law  can  afford  a  remedy  without  en- 
forcing the  Illegal  contract,  and  the  courts 
will  give  relief  where  It  can  be  given  Inde- 
pendently of  the  contract.  It  would  be  un- 
just to  hold  that  one  who  has  received  mon- 
ey or  property  under  a  contract  which  Is  ultra 
vires  need  not  account  for  It  because  the 
contract  was  Illegal,  but  the  law  Implies  a 
contract  to  return  what  has  been  received. 
Where  a  contract  Is  not  malum  In  se  or 
malum  prohibitum,  and  it  has  been  executed 
or  benefits  have  been  received,  the  party 
benefited,  whether  the  corporation  or  individ- 
ual, will  not  be  permitted  to  retain  the  fruits 
of  the  transaction  without  compensation. 
It  has  sometimes  been  said  that,  where  the 


contract  has  been  In  good  faith  fully  per- 
formed by  one  party,  the  other  party,  who 
has  had  the  benefit  of  the  performance  of 
the  contract,  will  be  estopped  to  plead  its  In- 
validity. Bradley  v.  Ballard,  55  111.  413,  7 
Am.  Rep.  656;  Darst  v.  Gale,  83  111.  136; 
Kadish  t.  Garden  City  Building  Ass'n,  151 
111.  531,  38  N.  B.  236,  42  Am.  St  Rep.  256. 
Although  this  has  been  said  In  cases  where 
the  contract  was  not  ultra  vires  In  the  prop- 
er sense,  and  the  language  was  not  perhaps, 
strictly  accurate,  It  was  Intended  to  declare 
the  sound  and  wholesome  doctrine  that  a 
party  cannot  retain  the  benefits,  money,  or 
property  received  under  a  contract  which  is 
void  merely  for  want  of  power  to  enter  Into 
it,  without  making  compensation  therefor. 
Where  a  contract  is  ultra  vires,  and  a  cor- 
poration has  received  money  under  It  which 
In  equity  and  good  conscience  belongs  to 
another  and  which  It  ought  to  pay  over,  It  Is 
liable  for  it  in  an  action  for  money  had  and 
received,  with  Interest  after  demand.  Bren- 
nan  v.  Gallagher,  199  111.  207,  65  N.  B.  227. 
The  converse  of  the  proposition  Is  equally 
true,  and  au  action  for  the  recovery  of  the 
money  would  not  enforce  or  affirm  the  orig- 
inal contract  but  would  disaffirm  It  27  Am. 
&  Bng.  Ency.  of  Law,  376.  As  said  by  the 
Supreme  Court  of  the  United  States  In  Cen- 
tral Transportation  Co.  v.  Pullman  Palace 
Car  Co.,  139  U.  S.  24,  11  Sup.  Ct  478,  35  L. 
Ed.  55:  "The  action  Is  not  maintained  upon 
the  unlawful  contract  nor  according  to  Its 
terms,  but  on  an  Implied  contract  of  the 
defendant  to  return,  or,  failing  to  do  that, 
to  make  compensation  for  property  or  money 
which  it  has  no  right  to  retain.  To  maintain 
such  an  action  is  not  to  affirm,  but  to  dis- 
affirm, the  unlawful  contract."  The  recov- 
ery in  this  case  was  for  moneys  had  and 
received  by  the  defendant  for  the  use  of  the 
plaintiff,  and  this  action  will  He  whenever 
one  person  has  received  money  which  In  jus- 
tice and  right  belongs  to  another,  and  which 
should  be  returned.  It  is  an  equitable  ac- 
tion to  recover  back  money  which  the  de- 
fendant ought  to  refund.  Allen  y.  Stenger, 
74  111.  119;  WUson  v.  Turner,  164  ni.  398,  45 
N.  E.  820.  In  any  view  of  the  case,  the 
evidence  offered  by  the  defendant  was  not 
admissible. 

It  is  further  contended  that  the  court  err- 
ed In  rejecting  evidence  tendered  by  the  de- 
fendant which  would  have  shown  that 
Laughlin  had  paid  to  It  the  amount  of  the 
second  check,  $2,500.  The  evidence  con- 
sisted of  a  copy  of  an  account  between 
Laughlin  and  the  plaintiff,  kept  by  bim,  or 
under  his  direction,  in  the  books  of  the 
plaintiff.  On  this  account  the  last  check  was 
charged  to  him,  and  It  contained  credits  to 
him  of  lai^e  sums  of  money.  On  the  same 
day  that  the  check  was  given  there  was  a 
credit  of  ?25,000,  with  no  indication  what  it 
was,  and  there  were  large  credits  at  other 
times.  There  was  nothing  save  the  copy  of 
an  account  to  show  that  Laughlin  was  entl- 
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tied,  as  against  the  plaintiff,  to  tbe  credits 
In  Us  favor,  or  that  the  corporation  knew 
anything  about  them  or  ever  assented  to 
them.  There  was  no  evidence  tending  to 
prove  that  any  other  representative,  officer, 
or  stockholder  had  ever  seen  or  approved 
the  account,  or  tending  to  show  that  the 
account  had  ever  been  settled  or  adjusted. 
Laughllu  was  not  a  party  to  this  suit,  and 
would  not  be  bound,  and  the  court  could  not 
go  into  collateral  questions  Involving  the  ad- 
justment of  unsettled  accounts  between  him 
and  the  corporation  and  their  equities  or  re- 
spective rights.  Although  Laughlin  was  the 
principal  stockholder,  he  and  the  corpora- 
tion must  be  regarded  as  entirely  distinct  in 
the  action  at  law.  The  offer  was  simply  to 
show  that  the  president  of  the  corporation 
had  made  an  account  between  himself  and 
It,  crediting  himself  with  large  sums  and 
charging  himself  with  this  check.  To  have 
permitted  defendant  to  have  Introduced  the 
check  would  have  been  to  let  in  collateral 
issues  which  could  not  have  been  tried  in 
tbe  case.  The  court  did  not  err  in  excluding 
tbe  document  from  the  Jury.  Defendant  ad- 
mitted that  he  received  the  checks  from 
Laughlin;  that  he  collected  the  money  and 
paid  it  out  In  the  personal  ventures  of  him- 
self, Laughlin,  Atkins,  and  MiUiken,  in  which 
the  plaintiff  was  In  no  wise  concerned.  The 
evidence  did  not  tend  to  show  that  Laughlin 
had  returned  the  money  to  the  plaintiff,  or 
that  it  accepted  payment  from  him  or  his 
obligation  to  pay  it.  There  being  nothing  to 
show  a  defense,  the  court  did  not  err  in 
directing  the  Jury  to  find  the  issues  for  plain- 
tiff. 

The  Judgment  of  the  Appellate  Ck>urt  Is 
affirmed.    Jugment  affirmed. 


(205  111.  77) 

SEYMOUR  et  al.  v.  O.  S.  RICHARDSON 

FUELING  CO.* 
(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

BNTIRH  JUDGMENT— REVRRSAL  VS  PART— AC- 
TION—PROCEEDING  AGAINST  SBVERAIj-VALID 
DEFENSE  BY  ONE— TAKING  ENTIRE  JUDG- 
MENT. 

1.  A  judgment  that  plaintiff  have  and  recover 
from  defendants,  naming  them,  its  said  dam- 
ages, etc.,  is  an  entire  judgment,  and  a  unit 
against  ail  the  defendants. 

2.  An  entire  judgment  against  several  defend- 
ants cnnnot  be  affirmed  as  to  one  and  reversed 
as  to  the  others. 

3.  Where  a  plaintiff  sues  a  number  on  a  con- 
tract, and  one  or  more  interpose  valid  personal 
defenses,  he  may  not  have  judgment  against  all, 
bnt  only  against  those  not  interposing  such  de- 
fenses. 

4.  Where  in  an  action  against  several  on_  a 
contract  one  of  the  defenilants  set  up  a  dis- 
charge in  bankruptcy,  the  court  could  not  of  its 
own  motion  discontinue  as  to  such  defendant 
nor  require  the  plaintiff  to  discontinue  as  to 
him. 

5.  The  court  was  not  bound  to  Instruct  plain- 
tiff to  discontinue  as  to  a  defendant  pleading 
his  discharge  in  bankruptcy. 


*Rehe>rtiiK  dented  December  1,  190S. 


6.  Where  In  a  suit  against  several  on  a  con- 
tract a  defendant  interposed  a  valid  personal 
defense,  bnt  judgment  was  erroneously  entered 
against  all,  and  the  Appellate  Court  made  no 
findings  of  fact,  but  reversed  the  judgment,  it 
would  be  presumed  on  appeal  to  the  Supreme 
Court  that  the  reversal  was  because  of  error  in 
rendering  judgment  against  the  defendant  mak- 
ing the  personal  defense. 

7.  Where  the  Appellate  Court  reverses  for  an 
error  of  law,  it  should  remand  the  cause. 

8.  Where  a  hearing  of  a  cause  has  l)een  regn- 
larly  had,  and  judgment  is  delayed  by  the  court 
taking  the  case  under  advisement,  and  one  of 
the  parties  dies  before  the  announcement  of 
judgment,  the  conrt  may  direct  the  same  to  be 
entered  as  of  the  preceding  term,  at  which  the 
cause  was  taken  under  adviseinent, 

Appeal  from  Appellate  Court,  First  District. 

Action  by  the  O.  S.  Richardson  Fiieling 
Company  against  John  Seymour  and  others. 
From  a  Judgment  of  the  Appellate  Court  (103 
111.  App.  625)  modifying  and  in  part  reversing 
a  Judgment  in  favor  of  plaintiff,  certain  de- 
fendants appeal. .  Reversed. 

This  Is  an  action  in  assumpsit,  brought  by 
attachment  on  the  ground  of  the  nonresldence 
of  a  part  of  tbe  defendants,  and  begun  on  ov 
about  April  18,  1898,  by  tbe  O.  S.  Richardson 
Fueling  Company,  for  use  of  Levi  Wlnd- 
muller,  against  John  Seymour,  Richard  A. 
Seymour,  Elwyn  W.  Seymour,  and  Antolne 
E.  Cartler,  copartners  as  Seymour  Trans- 
portation Company,  for  the  price  of  coal  al- 
leged to  have  been  furnished  at  divers  times 
between  tbe  let  day  of  August,  1895,  and 
the  28th  day  of  September,  1895,  to  the 
steamer  Puritan,  owned  by  the  defendants. 
The  original  special  count  of  the  declaration 
alleged  that  between  August  1,  1895,  and 
September  28,  1895,  the  defendants,  pretend- 
ing and  assuming  to  be  officers  and  directors 
of  a  pretended  stock  corporation  by  name  of 
Seymour  Transportation  Company,  having  its 
principal  office  and  place  of  business  In  Cook 
county,  assumed  to  exercise  corporate  pow- 
ers, granted  under  and  by  virtue  of  the  laws 
of  the  state  of  Illinois,  and  to  use  said  corpo- 
rate name,  without  having  complied  with 
chapter  32,  Hurd's  Rev.  St.  111.  1893,  to  wit, 
did  not  file  or  cause  to  be  filed  prior  to  Sep- 
tember 28,  1895,  In  the  recorder's  office  of 
Cook  county  a  certificate  of  complete  organi- 
zation, "and  did  purcliase  from  said  plain- 
tiff on  the  alleged  behalf  of  said  pretended 
corporation  goods,"  etc.,  of  the  value  of  $1,- 
071.03,  and  delivered  said  goods  to  defend- 
ants, "to  tbein  as  and  so  pretended  to  be  di- 
rectors, officers,  and  agents  of  said  pre- 
tended corporation."  The  common  counts 
consolidated  were  also  embodied  in  the  dec- 
laration. A  plea  of  general  issue  with  affida- 
vit of  merits  was  filed  by  all  the  defendants. 
They  also  filed  additional  pleas,  setting  up 
section  18  of  chapter  121,  Rev.  St  U.  S.  (Act 
June  26.  1884,  c.  121,  23  Stat.  57  [U.  S. 
Comp.  St  1901,  p.  2945]),  and  alleging  total 
destruction  of  steamer  on  December  31,  189o, 
and  that  she  is  of  no  value,  and  that  there  Is 
no  freight  pending.  Replication  was  filed  to 
the  additional  pleas  to  the  effect  that  said 
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steamer  was  not  lost  on  the  trip  Immediate- 
ly succeeding  tbe  furnishing  of  the  coal,  but 
that  the  vessel  made  several  trips  thereafter 
prior  to  her  loss;  and  also  to  the  effect  that 
defendants  filed  petition  to  limit  liability  In 
the  United  States  District  Court  as  to  this 
same  Indebtedness,  trhich  petition  since  the 
last  continuance  has  been  denied.  Demur- 
rers were  filed  to  the  replications,  which  ap- 
pear to  have  been  overruled,  and  rejoinders 
were  filed  to  the  first  and  second  replica- 
tions. 

The  defendant  Blwyn  W.  Seymour  filed, 
by  leave  of  court,  a  plea  of  bankruptcy,  al- 
leging that,  after  the  making  of  the  supposed 
promises  In  the  declaration,  on,  to  wit,  the 
12th  day  of  November,  1900,  the  District 
Gonrt  of  the  United  States  of  America  for 
the  Northern  District  of  Illinois  granted  to 
the  said  Elwyn  W.  Seymour  a  discharge  In 
bankruptcy;  and  that  tbe  said  supposed  claim 
of  the  plaintiff  was  scheduled  by  the  said  de- 
fendant in  his  petition  for  adjudication  as 
a  bankrupt  in  said  court.  No  replication  was 
ever  filed  to  the  plea  setting  up  a  dlscliarge  in 
bankruptcy.  Subsequently  the  plalntlfl  below 
filed  an  amended  count  to  the  declaration,  de- 
claring against  the  defendants  as  members 
the  Seymour  Transportation  Company,  do- 
ing business  without  having  filed  its  c«:tlfl- 
cate  of  complete  organization  with  tbe  re- 
and  stockholders  of  the  pretended  corporation 
corder  of  deeds  of  Cook  county,  and  that  tbe 
plaintiff,  at  the  special  instance  and  re- 
quest of  said  defendants,  delivered  to  them, 
as  and  so  pretending  to  be  members  and 
stockholders  of  the  pretended  corporation  as 
aforesaid,  certain  coal,  etc.  Other  pleas  and 
replications  were  filed.  The  cause  went  to 
trial  before  the  court  and  a  Jury,  and  the 
trial  resulted  in  a  verdict  finding  the  issues 
for  the  plaintiff  below,  the  present  appellee, 
and  assessing  the  damages  at  $1,367.33.  Mo- 
tion for  new  trial  was  overruled,  and  Judg- 
ment was  entered  for  $1,367.33,  and  costs 
against  all  the  defendants,  and  It  was  order- 
ed that  execution  issue.  The  Judgment  en- 
tered by  the  circuit  court  was  as  follows: 
"This  cause  coming  on  to  be  heard  upon  the 
defendant's  motion  heretofore  entered  herein 
for  a  new  trial  in  said  cause,  after  argu- 
ments of  counsel  and  due  deliberation  by  the 
court  said  motion  is  overruled,  and  a  new 
trial  denied.  Therefore  it  is  considered  by 
the  court  that  the  plaintiffs  do  have  and  re- 
cover of  and  from  tbe  defendants  John  Sey- 
mour, Richard  A.  Seymour,  Elwyn  W.  Sey- 
mour, and  Antoine  E.  Cartier,  as  Seymour 
Transportation  Company,  Its  said  damages 
of  $1,367.33,  In  form  as  aforesaid  by  the  Jury 
assessed,  together  with  Its  costs  and  charges 
In  this  behalf  expended,  and  have  execution 
therefor." 

It  was  proven  upon  the  trial  that  Elwyn 
W.  Seymour,  being  unable  to  pay  any  of  his 
debts  and  obligations,  had  gone  through  bank- 
ruptcy; and  there  was  Introduced  In  evi- 
dence a  dnly  certified  copy  of  an  order  of 


discharge,  entered  by  the  District  Court  of 
the  United  States  of  America  for  the  North- 
em  District  of  Illinois  on  November  12,  A. 

D.  1900,  reciting  that  Elwyn  W.  Seymour  of 
Chicago,  in  said  district,  had  been  duly  ad- 
Judged  a  bankrupt  under  tbe  acta  of  Congress 
relating  to  bankruptcy,  and  appeared  to  have 
conformed  to  all  tbe  requirements  of  law  In 
that  behalf,  and  ordering  that  he  be  dischar- 
ged from  all  debts  and  claims  made  prova- 
ble by  said  acts  against  his  estate,  and  which 
existed  on  the  12th  day  of  September,  A.  D. 
1900,  on  which  day  the  petition  for  adjudica- 
tion was  filed  by  him,  except  such  debts  as 
were  by  law  excepted  from  the  operation  of 
tbe  discharge  in  baukruptcy.  Accompanying 
said  order  of  discharge  was  a  duly  certified 
copy  of  the  schedule  in  bankruptcy,  attached 
to  the  petition  of  the  bankrupt,  in  which 
schedule  was  named  the  claim  here  sued 
upon  in  the  sum  of  $1,200  for  coal  furnished 
to  the  steamer  Puritan.  An  appeal  was  tak- 
en from  the  Judgment  of  the  circuit  court 
to  the  Branch  Appellate  Court.  After  a  bear- 
ing of  the  cause  In  the  Branch  Appellate 
Court,  the  following  Judgment  was  entered 
by  that  court:  "On  this  day  came  again  the 
said  parties,  and  the  court  having  diligently 
examined  and  Inspected  as  well  tbe  record 
and  proceedings  aforesaid  as  the  matters 
and  things  therein  assigned  for  error,  and 
being  now  sufficiently  advised  of  and  con- 
cerning the  premises,  are  of  the  opinion  that 
in  the  record  and  proceedings  aforesaid  and 
In  the  rendition  of  the  Judgment  aforesaid 
there  Is  manifest  error  as  to  Elwyn  W.  Sey- 
mour, one  of  the  appellants  herein.  There- 
fore It  Is  considered  by  the  court  that  for 
that  error  and  others  in  tbe  record  and  pro- 
ceedings aforesaid  the  Judgment  of  the  cir- 
cuit court  of  Cook  county  in  this  behalf  ren- 
dered be  reversed,  annulled,  and  set  aside, 
and  wholly  for  notblng  esteemed,  as  to  Elwyn 
W.  Seymour,  one  of  the  appellants  herein; 
and 'it  appearing  to  the  court  now  here  that 
neither  In  tbe  record  and  proceedings  afore- 
said nor  In  the  rendition  of  the  Judgment 
aforesaid  is  there  anything  erroneous,  vicious, 
or  defective  as  to  John  Seymour,  Richard  A. 
Seymour,  and  Antoine  E.  Cartier,  and  in  that 
record  there  is  no  error  as  to  them,  therefore 
It  Is  considered  by  the  court  that  the  Judg- 
ment aforesaid  be  affirmed  as  to  the  said 
John  Seymour,  Richard  A.  Seymour,  and  An- 
toine E.  Cartier,  and  stand  in  full  force  and 
effect  as  to  them,  notwithstanding  the  mat- 
ters and  things  therein  assigned  for  error; 
and  it  Is  further  considered  by  the  court  that 
the  said  Elwyn  W.  Seymour,  one  of  tbe 
appellants  herein,  recover  of  and  from  the 
said  O.  S.  Richardson  Fueling  Company,  for 
use  of  Levi  WlndmuUer,  appellee,  his  costs 
by  b(m  in  this  behalf  expended  to  be  taxed; 
and  that  tbe  said  appellee,  O.  S.  Richardson 
Fueling  Company,  for  use  of  Levi  Wlnd- 
muUer, recover  of  and  from  the  said  John 
Seymour,  Richard  A.  Seymour,  and  Antoine 

E.  Cartier  its  costs  by  it  in  this  behalf  ex* 
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pended,  to  be  taxed,  and  that  executions  Is- 
sue la  favor  of  the  respective  parties  In  ac- 
cordance with  the  foregoing  order." 

C.  E.  Kremer,  for  appellants.  Hubert  B. 
Page,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
We  pass  no  opinion  upon  the  merits  of  the 
controversy  presented  by  this  record,  Inas- 
much as  the  Judgment  of  the  Appellate 
Court  must  be  reversed  on  account  of  the 
character  of  the  Judgment  itself.  The  Judg- 
ment rendered  by  the  circuit  court  was  a 
money  Judgment  In  behalf  of  appellee,  the 
O.  S.  Richardson  Fueling  Company,  against 
the  four  defendants  below,  appellants  here, 
to  wit,  John  Seymour,  Richard  A.  Seymour, 
Elwyn  W.  Seymour,  and  Aittolne  E.  Cartler. 
The  money  Judgment  thus  rendered  was  a 
unit  as  to  all  the  defendants,  and  upon  ap- 
peal the  Judgment  must  be  reversed  as  to 
all  the  defendants  if  reversed  as  to  any  one 
of  them.  The  Judgment  of  the  Appellate 
Court  reversed  the  Judgment  as  to  Elwyn 
W.  Seymour  and  affirmed  It  as  to  the  three 
other  defendants  below,  the  appellants  here, 
John  Seymour,  Richard  A.  Seymour,  and  An- 
toine  E.  Cartler.  An  entire  Judgment  against 
several  defendants  cannot  be  affirmed  as  to 
one  and  reversed  as  to  the  others.  Hays  t. 
Thomas,  Breese,  180.  Where  the  Judgment 
is  entire,  there  must  be  a  total  affirmance 
or  reversal.  Rictutrds  v.  Walton,  12  Johns. 
434.  In  Arnold  v.  Sandford,  14.  Johns.  417, 
it  was  said:  "Where  the  Judgments  are  dis- 
tinct, we  may  reverse  in  part  and  affirm  in 
part,  as  in  cases  of  damages  and  costs;  but 
when  the  Judgment  is  entire  there  must  be 
a  total  affirmance  or  reversal."  In  Earp  v. 
Lee,  71  111.  193,  we  said  (page  197):  "It  Is 
also  urged  that,  although  the  Judgment  may 
be  erroneous  as  to  a  part  of  the  defendants, 
still  it  is  correct  as  to  Atkins,  and  that  it 
should  not  be  reversed  as  to  Iilm.  In  the 
first  place,  a  Judgment  at  law  is  a  unit,  and 
is  erroneous  in  whole  or  is  valid  as  to  all 
the  defendants."  See,  also,  Tompkins  v. 
Wiltberger,  56  111.  385;  Mack  v.  Brown,  73 
111.  295.  In  Jansen  v.  Vamum,  89  111.  100, 
we  said:  "At  law  a  Judgment  must  be  a 
unit  as  to  all  the  defendants.  It  cannot  be 
reversed  as  to  a  part  of  them  and  affirmed 
as  to  the  others."  See,  also,  Glos  v.  O'Toole, 
184  lU.  585,  56  N.  E.  827.  In  West  Chicago 
Street  Railroad  Co.  v.  Morrison,  160  111.  288, 
43  N.  E.  393,  this  court,  speaking  through  the 
late  Justice  Baker,  said  (page  295,  160  III., 
and  page  395,  43  N.  E.):  "It  is  also  a  rule 
applicable  to  trespass,  as  well  as  to  all  other 
actions  at  law,  either  for  torts  or  upon  con- 
tracts, that  the  Judgment  Is  a  unit  as  to  all 
the  defendants  against  whom  it  has  been 
rendered,  and  cannot  be  reversed  as  to -one 
or  more  of  them  and  affirmed  as  to  the  others, 
but.  If  erroneous  as  to  one,  is  erroneous  as  to 
all.  1  Chitty's  PI.  86;  McDonald  v.  Wilkle, 
13  111.  22  [54  Am.  Dec.  423];  Jansen  v.  Var- 
num,  89  111.  100;    Ragor  v.  Kendall,  70  IlL 


95;  Olaflin  v.  Dunne,  129  Bl.  241  [21  N.  E. 
834,  16  Am.  St  Bep.  263]."  In  Claflln  v. 
Dunne,  supra,  we  said  (page  248,  129  III., 
page  836,  21  N.  B.,  16  Am.  St.  Rep.  263):  "It 
is  claimed  that,  although  the  Judgment  may 
be  vacated  against  Horace  B.  Olaflin,  it 
should  be  sustained  as  to  the  other  defend- 
ants. We  do  not  concur  in  this  view.  The 
Judgment  is  a  unit  as  to  all  the  defendants, 
and,  if  erroneous  as  to  one,  it  is  erroneous 
as  to  all."  The  same  rule  is  laid  down  in 
the  text-books.  For  Instance,  Black,  in  bis 
work  on  Judgments  (volume  1  [2d  Ed.]  § 
211),  says:  "When  we  Inquire  as  to  the  prop- 
er disposition  to  be  made  of  a  Joint  Judg- 
ment against  several  defendants,  which  is 
void  as  to  one  of  them,  when  it  is  brought 
before  a  court  of  review  by  writ  of  error  or 
appeal,  we  find  the  authorities  n;kore  nearly 
harmonious.  In  general,  they  agree  that  it 
cannot  be  affirmed  as  to  one  defendant  and 
reversed  as  to  another,  but  must  be  reversed 
as  an  entirety.  And,  conversely,  if  in  favor 
of  defendants,  invalidity  as  to  one  will  vitiate 
it  as  to  all."  In  Waifs  I>aw  and  Practice 
(vol.  3  [7th  Ed.]  p.  664)  it  Is  said:  "The  rule 
is  well  settled  that  an  entire  Judgment 
against  several  defendants,  whether  rendered 
in  an  action  for  tort  or  upon  contract,  cannot 
be  reversed  as  to  one  defendant  and  r  ^Irmed 
as  to  the  others.  Farreil  v.  Calldns,  lu  Barb. 
348." 

It  follows  that,  under  these  authorities, 
the  Judgment  of  the  Branch  Appellate  Court, 
which  reversed  the  Judgment  of  the  circuit 
court  as  against  Elwyn  W.  Seymour  and  af- 
firmed the  same  as  to  the  three  other  de- 
fendants below,  is  erroneous.  It  is  true  that 
where  a  plalntiflt  sues  a  number  on  a  con- 
tract he  may  take  Judgment  against  a  part  of 
them  only  where  a  personal  defense  is  In- 
terposed by  any  one  of  the  defendants.  In 
other  words,  the  rule  that,  where  a  money 
Judgment  is  a  unit  as  to  all  the  defendants, 
the  Judgment  must  be  against  all  or  none, 
does  not  apply  where  a  personal  defense  is 
established  as  to  one  or  more  of  the  defend- 
ants. For  instance,  where  one  of  the  Joint 
defendants  proves  a  discharge  in  bankruptcy, 
the  Judgment  may  be  rendered  against  the 
other  defendants  vrltbout  Joining  the  bank- 
rupt. In  Felsenthal  v.  Durand,  86  III.  230, 
we  said:  "In  actions  on  contract  against 
several,  when  all  are  served  with  process, 
the  Judgment  must  be  against  all  or  none, 
unless  some  of  the  defendants  make  a  per- 
sonal defense— as  Infancy,  lunacy,  bankrupt- 
cy, and  the  like."  In  Byers  v.  First  Nat. 
Bank  of  Vincennes,  85  111.  423,  we  said  (page 
425):  "We  are  aware  of  no  case  that  holds 
that  a  plaintiff  may  sue  a  number  on  a  con- 
tract, and  take  Judgment  against  only  a  part 
of  them,  where  no  personal  defense  is  inter- 
posed by  any  one  of  the  defendants.  It  has 
been  repeatedly  and  uniformly  held  by  this 
court  that  the  Judgment  must  be  against  all 
or  none,  unless  a  personal  defense  is  estab- 
lished as  to  one  or  more  of  the  defendants." 
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See,  also,  Faulk  t.  Kellums,  54  Ul.  188;  Rob- 
inson V.  Brown,  82  IlL  279;  Stevens  v.  Gat- 
lln.  152  m.  56,  37  N.  E.  1023.  In  15  Ency- 
clopedia of  Pleading  and  Practice  (i>age  549) 
it  Is  said:  "The  rule  that  Joint  contractors 
mnat  be  sued  Jointly  is  subject  to  several 
well-defined  exceptions.  Thus,  where  a  Joint 
contractor  has  become  bankrupt,  an  action 
may  be  brought  against  the  other  Joint  con- 
tractors without  Joining  the  bankrupt" 

In  the  case  at  bar,  the  Judgment  of  the 
Branch  Appellate  Court  does  not  show  the 
ground  upon  which  the  Judgment  was  re- 
versed as  to  Elwyn  W.  Seyntour  and  affirm- 
ed as  to  the  other  appellants.  But  on 'looking 
into  the  record  we  find  what  Is  recited  in 
the  statement  preceding  tlils  opinion— that  a 
plea  of  discharge  in  bankruptcy  was  filed  by 
Elwin  W.  Seymour,  and  that  the  fact  of  dis- 
charge, as  set  up  in  said  plea,  was  estab- 
lished by  proof.  It  was  therefore  error  for 
the  trial  court  to  render  Judgment  against  all 
of  the  four  defendants.  Appellee,  plaintiff 
below,  could  have  dismissed  or  discontinued 
the  case  as  to  Elwyn  W.  Seymour,  and  taken 
a  Judgment  against  the  three  other  defend- 
ants, John  and  Richard  A.  Seymour  and  An- 
toine  £.  Cartler.  But  appellee  did  not  piu:- 
sue  this  course.  On  the  contrary,  It  took 
Judgment  against  the  four  defendants  below 
without  reference  to  the  personal  defense  of 
bankruptcy  or  discharge  in  bankruptcy  made 
by  Elwyn  W.  Seymour. 

In  speaking  of  the  rule  here  announced, 
Black,  In  his  work  on  Judgments  (volume  1 
[2d  Ed.]  i  206),  says:  "The  rule,  however,  is 
subject  to  one  important  exception.  Though 
the  obligation  in  suit  is  Joint  or  Joint  and 
several,  yet  If  one  defendant  pleads  matter 
which  goes  to  his  personal  discharge  (such 
as  bankruptcy),  or  to  bis  personal  disability 
to  contract  (such  as  Infancy),  or  any  other 
matter  which  does  not  go  to  the  nature  of 
the  writ,  or  pleads  or  gives  In  evidence  mat- 
ter which  la  a  bar  to  the  action  as  against 
himself  only,  and  of  which  the  others  could 
not  take  advantage,  Judgment  may  be  ren- 
dered for  such  defendant  against  the  rest. 
*  *  *  The  reason  of  the  distinction  is  ob- 
vious, and  it  Is  this:  That  such  a  special 
personal  defense  does  not  falsify  the  aver- 
ment of  an  original  Joint  promise,  but,  ad- 
mitting it,  avoids  it  by  the  averment  of  mat- 
ter subsequent."  In  some  of  the  states  it  is 
held  that  in  an  action  upon  a  Joint  and  sev- 
eral contract  "the  plaintiff  may  enter  a  nol. 
pros,  against  one  of  the  defendants  and  pro- 
ceed to  Judgment  against  the  others."  1 
Black  on  Judgments  (2d  Ed.)  §  206.  Appel- 
lee, upon  the  trial  below,  might  have  discon- 
tinued the  suit  as  to  Elwyn  W.  Seymour,  but 
the  court  could  not  do  that  for  it,  nor  require 
it  to  do  that;  nor  was  the  court  bound  to  in- 
struct appellee  that  it  ought  to  do  that    Da- 


vis T.  Johnson,  41  111.  App.  22.  In  the  pres- 
ent case  the  Appellate  Court  made  no  find- 
ings of  facts  in  its  Judgment  It  is  to  be  pre- 
sumed, therefore,  that  its  reversal  of  the 
Judgment  as  against  Elwyn  W.  Seymour  was 
for  error  of  law  on  the  part  of  the  trial  court 
in  not  rendering  Judgment  in  favor  of  El- 
wyn W.  Seymour  because  of  his  discharge 
in  bankruptcy,  as  pleaded  and  proven.  Where 
the  Appellate  Court  thus  reverses  the  trial 
court  for  an  error  of  law,  it  should  reverse 
the  Judgment  and  remand  the  cause.  Slddall 
V.  Jansen,  143  111.  537,  32  N.  E.  384;  Hogan 
V.  City  of  Chicago,  168  111.  561,  48  N.  E.  210. 
The  cases  of  Iroquois  Furnace  Co.  v.  Elpb- 
Icke  &  Co.,  200  111.  411,  56  N.  B.  784,  and 
Manistee  Lumber  Co.  v.  Union  Nat.  Bank, 
143  111.  490,  32  N.  E.  449,  have  no  applica- 
tion here,  because  those  cases  were  tried  be- 
fore the  court  without  a  Jury,  wtiUe  the  case 
at  bar  was  tried  before  the  court  and  a  Jury. 

The  case  at  bar  was  submitted  to  this 
court  and  taken  under  advisement  hy  the 
court  at  the  February  term,  1903;  but  no 
final  Judgment  or  order  has  yet  been  entered 
In  the  case  by  this  court  since  the  hearing 
thereof,  and  since  the  same  was  taken  under 
advisement  At  the  April  term,  1003,  of  this 
court,  it  was  suggested  to  the  court  that, 
since  this  cause  was  taken  under  advise- 
ment to  wit  on  March  11,  1903,  Richard 
Seymour,  one  of  the  appellants  herein,  de- 
parted this  life.  Thereupon,  at  the  Aprii 
term,  1903,  of  this  court  a  motion  was  made 
by  the  appellee  that  the  Judgment  or  final 
order  entered  by  this  court  should  be  so  en- 
tered nunc  pro  tunc  as  of  a  date  prior  to  the 
1st  day  of  March,  A.  D.  1903,  or  prior  to  the 
day  of  the  death  of  said  appellant,  Richard 
Seymour.  In  Danforth  v.  Danforth,  111  111. 
236,  this  court  held  that,  where  a  hearing  of 
a  cause  has  been  regularly  had,  and  Judg- 
ment is  delayed  by  the  court  taking  the  case 
under  advisement,  and  one  of  the  parties 
dies  before  the  announcement  of  judgment, 
the  court  may  direct  the  same  to  be  entered 
as  of  the  preceding  term,  at  which  the  cause 
was  taken  under  advisement.  Accordingly 
the  motion  made  by  the  appellee  will  be  al- 
lowed, and  the  Judgment  hereinafter  ordered 
to  be  entered  will  be  entered  nunc  pro  tunc 
as  of  the  February  term,  1903,  when  the 
present  cause  was  taken. 

For  the  reasons  hereinbefore  set  forth,  the 
Judgment  of  the  Branch  Appellate  Court  re- 
versing the  Judgment  of  the  circuit  court  as 
to  Elwyn  W.  Seymour  and  afHrmlng  the 
same  as  to  the  three  other  appellants  is  re- 
versed, and  the  Judgmeht  of  the  circuit  court 
is  also  reversed,  and  the  cause  is  remanded 
to  the  circuit  court  for  further  proceedings 
in  accordance  with  the  views  herein  ex- 
pressed. 

Reversed  and  remanded. 
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IlililNOIS  CENT.  B.  CO.  t.  BYRNE.* 
(Svpreme  Court  of  IlUnoiB.    Oct.  28,  1903.) 

RAILROADS-CONTRACT  TO  HAUL  CAR-BREACH 
OP  CONTRACT— DAMAGES— STATUTES  —  RUN- 
NINO  MIXED  TRAINS-INSTRUCTIONS. 

1.  Act  March  81.  1874,  |  21  (3  Starr  &  O. 
Ann.  St  1886  [2d  Ed.]  p.  3277),  proyides  that 
no  height  car  shall  be  nm  in  the  rear  of  pas- 
senger cars.  In  an  action  for  damages  becanse 
•f  a  railroad's  failure  to  haul  a  car  as  agreed, 
one  of  the  defenses  was  that  the  contract  -was 
to  haul  the  car,  whidi  had  a  broken  drawbar, 
on  a  certain  passenger  train,  which  contract 
was  illegal,  and  the  court  instructed  that,  if  the 
agent  agreed  with  plaintiff  to  haul  the  car  at 
the  end  of  the  train,  such  agreement  was  whol- 
ly Toid.  BM,  that  defendant  had  no  reason  to 
complain. 

2.  Where  a  railroad  agreed  to  haul  a  car,  one 
•f  the  drawbars  of  which  was  broken  by  at- 
taching the  good  end  of  it  to  a  locomotive  or 
train.  It  waived  any  objection  that  the  car  was 
not  In  proper  condition  for  transportation. 

8.  The  judgment  of  the  Appellate  Court  af- 
firming a  judgment  of  the  trial  conrt  is  binding 
on  the  Supreme  Court  w  far  as  it  concerns  ques- 
tions of  fact. 

4.  Act  March  31, 1S74,  |  21(3  Starr  A  C.  Ann. 
St.  1896  CZdEd.l  p.  3277),  provides  that  no  freight 
car  shall  be  run  in  the  rear  of  passenger  cars.  In 
an  action  against  a  railroad  for  damages  for  fail- 
ure to  haul  a  car  as  agreed,  one  of  the  drawbars 
being  broken,  defendant  contended  that  the  con- 
tract was  to  haul  the  car  by  a  certain  passen- 
ger train,  and  plaintiff  contended  that  the  con- 
tract was  merely  to  haul  the  car.  The  court  in- 
structed that  if  the  contract  was  made  without 
reference  to  any  particular  train,  and  the  rail- 
road could  have  hanled  the  car  attached  either 
to  a  locomotive  or  the  rear  end  of  a  train  other 
than  a  passenger  train,  plaintiff  could  recover: 
bat  that,  if  the  contract  was  that  the  car  should 
be  hanled  by  a  certain  passenger  train,  the  rail- 
load  was  not  required  to  haul  it  by  any  other 
train;  and,  if  it  could  not  be  safely  carried  save 
•t  the  rear  thereof,  plaintiff  could  not  recover. 
BM,  that  defendant  could  not  complain  of  the 
fautructions. 

5.  Instructions  are  not  erroneous  because  not 
reciting  all  the  facts  relied  on  by  defendant, 
where  the  facts  omitted  are  merely  circumstan- 
ces which  are  a  ^art  of  the  testimony  tending 
to  disprove  plaintiff's  cause  of  action,  and  are 
not  controlling  circumstances. 

6.  A  party  cannot  complain  of  an  error  in  an 
bistrnction  when  a  similar  error  appears  in  an 
instruction  given  at  his  own  request 

7.  In  an  action  against  a  railroad  for  dam- 
ages suffered  by  a  theatrical  company  by  reason 
M  defendant's  failure  to  haul  a  car  of  scenery 
to  a  certain  city  within  the  time  agreed,  the  evi- 
dence showed  that  the  show  could  not  get  to  the 
dty  BO  as  to  fill  an  engagement  there;  that  the 
advance  sale  of  tickets  had  bees  refunded  to  the 
purchasers;  that  there  was  a  contract  bet^ween 
plaintiff  and  the  opera  honse  whereby  plaintiff 
was  to  receive  a  certain  per  cent,  of  the  sales  { 
and  there  was  evidence  that  the  railroad  was 
informed  that  the  object  ef  hauling  the  car 
was  to  give  the  theatrical  performance  in  ques- 
tion. Beld,  that  it  was  proper  to  instruct  that 
plaintiff  was  entitled  to  recover  all  additional 
expense  incurred  by  him  and  all  profits  which 
he  would  have  received,  after  deducting  the  ex- 
pense of  advertising  his  show,  if  the  car  bad 
been  hauled  in  time  to  enable  him  to  give  the 
performance. 

8.  It  was  proper  fOr  the  Jnrv  to  take  into 
consideration  the  nature  of  plaintilTs  business 
and  bis  profits  for  a  reasonable  period  next  pre- 
ceding the  time  when  the  contract  was  tIo- 
iated. 

•Bebwrtng  denied  December  »,  UOIL 


Appeal  from  Appellate  Conrt,  Third  Dis- 
trict. 

Action  by  John  F.  Byrne  against  the  Bit- 
nois-  Central  Railroad  Company.  From  a 
Judgment  of  the  Appellate  Court  (105  IlL 
App.  96)  aflOrming  a  Judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

This  iB  a  suit  in  assumpsit  brought  by 
the  appellee  against  the  appellant  company 
In  the  circuit  court  of  McLean  county  to  re- 
cover damages  for  a  breacti  of  contract  al- 
leged to  have  been  made  by  the  appellant 
company  with  the  appellee  to  haul  a  car, 
loaded  with  scenery  and  theatrical  property 
belonging  to  the  appellee,  from  Decatur  to 
Bloomlngton.  Appellee  was  the  owner  and 
manager  of  a  traveling  theatrical  troupe 
known  as  the  "Eight  Bells  Company."  This 
company  gave  a  performance  in  Decatur  on 
Saturday  night,  February  2, 1895,  and  was  to 
give  another  In  Bloomlngton  on  the  follow- 
ing Monday  night,  February  4th.  It  is  claim- 
ed by  appellee  that,  by  reason  of  the  failure 
of  the  appellant  to  haul  said  car  as  agreed, 
appellee  missed  bis  engagement  to  give  a 
performance  In  Bloomlngton  as  previously 
advertised,  and  to  which  appellee  had  sold  a 
large  number  of  tickets,  and  to  which  he 
could  have  sold  more  tickets  had  he  been  able 
to  keep  bis  engagement.  Bloomlngton  is  dis- 
tant 42  miles  from  Decatur,  and  it  is  claim- 
ed by  appellee  that,  on  account  of  appellant's 
refusal  to  perform  Its  contract  to  haul  this 
car  filled  with  theatrical  scenery  and  prop- 
erties from  Decatur  to  Bloomlngton  In  time 
to  enable  appellee  to  give  bis  performance  In 
Bloomlngton,  appellee  soffered  damages. 
Appellee's  claim  is  that  he  had  a  contract 
with  the  manager  of  an  opera  bonse  in 
Bloomlngton  to  give  his  performance  on  the 
evening  of  Monday,  February  4tb,  and  had 
advertised  the  performance,  so  to  be  given, 
by  newspaper  and  billboard. 

Abont  10  days  or  more  before  the  car  was 
to  be  hauled  from  Decatur,  appellee's  ad- 
vance agent  went  to  an  agent  of  appellant 
In  Decatup  to  make  the  contract  The  car 
arrived  In  Decatur  over  the  Vandalla  Una 
from  Terre  Haute  at  11  o'clock  on  Saturday 
morning,  February  2,  1896.  On  the  way 
from  Terre  Hante  to  Decatur  one  of  the 
drawbars  of  the  car  was  pulled  out,  but  was 
recoupled  In  the  train  by  means  of  a  chain, 
and  in  that  manner  the  car  was  hauled  safe- 
ly to  Decatur.  It  Is  claimed  on  the  part  of 
the  appellee  that  the  Vandalla  Line  delivered 
the  car  to  appellant,  and  that  It  was  ac- 
cepted by  appellant  between  4  and  6  o'clock 
on  the  afternoon  of  Saturday.  There  is, 
however,  a  dispute  In  the  evidence  as  to  Its 
acceptance.  The  evidence  tends  to  show, 
however,  that,  under  the  order  of  one  of  ap- 
pellant's agents,  appellant's  switch  crew 
took  the  car  from  the  place  where  It  had  been 
placed  by  the  Vandalla  Line,  turned  It 
around,  and  hauled  it  to  a  place  where  ap- 
pellee Goold  unload  It^  and  then,  after  tha 
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performance  in  Decatnr  on  Saturday  night, 
the  car  was  reloaded  and  returned  to  a  prop- 
er place  in  the  yards  of  the  company,  where 
It  remained  all  day  the  following'  Sunday, 
February  3d,  ready  to  be  attached  to  a  train 
to  be  hauled  to  Bloomington. 

As  Boon  as  the  car  and  comiMiny  atrlved 
in  Decatur,  appellee's  agent  went  to  the  office 
of  appellant's  ticket  agent,  and  told  him  that 
the  drawbar  was  out  of  order.  The  ticket 
agent  claims  that  he  told  appellee's  agent 
that  the  car  would  have  to  pass  appellant's 
inspection,  and  appellant  also  claims  that  ap- 
pellee's agent  replied  that  the  Yandalia  peo- 
ple were  going  to  fix  the  car.  Appellee's 
agent  then  paid  to  appellant's  agent  $15,  the 
price  asked  for  hauling  the  car  from  Decatur 
to  Bloomington.  Appellee's  agent  also  paid 
the  fare  of  the  members  of  the  troupe,  being 
abont  20  In  number,  from  Decatur  to  Bloom- 
ington, each  fare  being  about  $1.31;  and  pas- 
senger tickets  were  given  to  appellee's  agent 
by  appellant's  agent  A  receipt  was  also 
given  appellee  for  the  $15.  This  receipt, 
thoagb  written  and  issued  on  Saturday,  Feb- 
maty  2d,  was  dated  Monday,  February  4tb, 
the  day  when  the  car  was  to  be  hauled  from 
Decatur  to  Bloomington.  The  receipt  is  as 
follows: 

"Illinois  Central  Railroad  Company, 
"Decatur,  III.  City  Station,  Feb.  4,  1895. 
"Received  of  W.  B.  Flack,  manager  Bight 
Bells  Company,  $15.00  for  hauling  car  De- 
catnr  to  Bloomington. 

"E.  Pennywell,  0.  T.  A.,  M.  K. 
"Illinois  Central  R.  R.,  February  4,  1895. 
"City  Office,  Decatur,  111." 

A  plea  of  general  issue  was  filed  by  ap- 
pellant, and  by  agreement  all  evidence,  in- 
cluding tender,  was  to  be  admitted  under  the 
plea  of  general  issue,  and  all  other  pleas 
■were  withdrawn.  The  passenger  tickets 
wwe  tendered  to  appellant  at  the  trial.  Ap- 
pellant tendered  the  sum  paid  for  tickets 
and  the  hauling  of  the  car,  and  this  sum  was 
taken  and  receipted  for  by  appellee. 

It  Is  claimed  by  appellee  that  he  was  pre- 
vented by  promises  of  the  appellant's  agent 
from  making  other  arrangements  to  take 
this  car,  with  its  stage  scenery  and  appara- 
tus, from  Decatur  to  Bloomington,  until  It 
was  too  late  to  reach  Bloomington  lo  time 
for  the  performance  on  Monday  night.  It 
is  claimed  that  on  Monday  morning  the  train- 
master refused  to  allow  the  car  to  go.  As 
It  was  useless  to  go  without  the  scenery  and 
baggage,  the  company  was  compelled  to  re- 
main in  Decatur,  it  not  being  possible  to 
reach  Bloomington  over  any  other  railroad 
in  time  to  give  the  performance  on  the  even- 
ing in  question.  The  contention  of  appellee 
is  that,  as  the  result  of  appellant's  refusal 
to  haul  the  car,  appellee  was  compelled  to, 
and  did,  abandon  his  Bloomington  engage- 
ment and  Instead  went  to  Springfield. 

The  damage  claimed  by  appellee  is  the 
coat  for  extra  board  for  his  company,  extra 
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transportation  to  Springfield,  loss  of  his  share 
of  advance  sales  In  Bloomington,  and  loss  of 
box-office  sales  that  would  have  been  made, 
based  upon  previous  sales  in  the  same  city 
for  the  same  performance  by  the  same  com- 
pany. 

The  case  was  first  tried  at  the  April  term 
in  the  circuit  court  of  McLean  county  in 
1898,  and  the  trial  resulted  in  a  verdict  and 
Judgment  for  appellee  for  $400,  Including 
the  sum  of  approximately  $45  for  cash  paid 
by  appellee  to  appellant  being  the  contract 
price  for  hauling  the  car  and  the  company 
of  players  from  Decatur  to  Bloomington— 
which  service,  however,  was  never  perform- 
ed. Before  the  first  judgment  was  render- 
ed, appellant  paid  that  sum  to  the  clerk  for 
appellee,  as  a  tender  back  of  the  cash  re- 
ceived by  It,  with  Interest  to  the  date  of  the 
tender.  An  appeal  was  taken  to  the  Appel- 
late Court  for  the  Third  District  and  the 
Judgment  was  there  reversed  because  of  er- 
rors in  four  of  appellee's  instructions,  and 
error  in  refusing  appellant's  eighth  refused 
instruction,  as  will  be  seen  by  reference  to 
the  case  of  Illinois  Central  Railroad  Co.  v. 
Bryne,  78  111.  App.  204.  After  the  reversal 
the  cause  was  reinstated  on  the  docket  and 
subsequently,  on  June  19,  1900,  all  the  plead- 
ings and  depositions  in  the  case  were  de- 
stroyed by  a  fire  which  consumed  the  Mc- 
Lean county  courthouse.  By  agreement,  up- 
on the  second  trial,  the  tianscrlpt  of  the  rec- 
ord was  withdrawn  ftx>m  the  office  of  the 
clerk  of  the  Appellate  Court  and  the  testi- 
mony of  appellee's  witnesses,  in  the  shape 
of  depositions,  was  read  from  the  transcript, 
and  such  of  the  appellant's  testimony  as  It 
desired  was  also  read.  By  agreement,  also, 
it  was  provided  that  either  party  might  8up> 
plement  such  testimony  by  oral  testimony  of 
witnesses,  if  desired. 

Upon  the  second  trial  of  the  case,  the 
Jury  returned  a  verdict  in  favor  of  appellee 
for  $300;  motion  for  new  trial  was  over- 
ruled, and  Judgment  entered  upon  the  ver- 
dict An  appeal  was  taken  to  the  Appel- 
late Court  and  the  Appellate  Court  has  af- 
firmed the  second  Judgment  of  the  circuit 
court  for  $300,  at  the  same  time  granting 
a  certificate  of  importance.  The  present  ap- 
peal Is  prosecuted  from  such  Judgment  of 
affirmance. 

Charles  L.  Capen  (John  G.  Drennan,  of 
counsel),  for  appellant  A.  E.  De  Mange,  for 
appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  main  contentions  of  the  appellant  com- 
pany In  this  case  are,  first,  that  the  contract 
between  appellee  and  appellant  was  that  the 
car,  containing  appellee's  theatrical  scenery 
and  apparatus,  should  be  haided  from  De- 
catur to  Bloomington  by  a  passenger  train, 
which  was  to  leave  Decatur  on  Monday 
morning  about  9  o'clock,  and  that  appellant 
did  not  agree  to  haul  the  car  in  any  other 
train  or  in   any   other  way;    and,  second. 
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tbat  appellant  was  not  obliged  to  haul  the 
car  until  it  had  passed  the  inspection  of  its 
car  inspector,  and  that,  by  reason  of  the 
brolsen  condition  of  the  drawbar  on  one  end 
of  the  car,  It  did  not  pass  such  inspection. 

In  connection  with  the  first  contention  of 
the  appellant,  It  claims  that  It  was  not  bound 
to  perform  the  contract  as  made,  because 
such  contract  was  illegal,  and  In  violation 
of  the  statute,  and  also  of  its  own  charter. 
Section  21  of  the  "Act  in  relation  to  fencing 
and  operating  railroads,"  approved  March 
31,  1874,  provides  as  follows:  "In  no  train 
shall  freight,  merchandise  or  lumber  cars 
be  run  in  the  rear  of  passenger  cars,  and  If 
such  cars,  or  any  of  them,  shall  be  so  run, 
the  officer  or  agent  who  so  directed,  or  know- 
ingly suffered  such  arrangement  to  be  made, 
shall  each  be  deemed  guilty  of  a  ihlsdeiuean- 
or,  and  punished  accordingly."  3  Starr  & 
a  Ann.  St  1896  (2d  Ed.)  p.  3277.  Appel- 
lant's contention  is  that.  Inasmuch  as,  by  the 
terms  of  this  statute.  It  was  forbidden  to 
haul  the  car  In  question  In  the  rear  of  the 
passenger  train  to  start  from  Decatur  on 
Monday  morning,  the  contract  made  by  It 
was  a  void  contract,  and  could  not  be  en- 
forced. It  Is  said,  In  relation  to  such  a  con- 
tract, that,  the  parties  being  in  pari  delicto, 
the  law  leaves  them  where  It  finds  them, 
and  that  no  question  of  estoppel  or  ratifica- 
tion can  possibly  arise. 

The  trial  court  held  the  law  upon  this 
subject  to-  be  as  contended  for  by  the  appel- 
lant, because  it  gave  to  the  Jury  for  the  ap- 
pellant the  following  Instruction  numbered 
5,  to  wit:  "Even  if  you  believe  from  the 
evidence  Hovey  [the  appellant's  freight 
agent]  agreed  with  plaintiff's  manager  the 
"defendant  should  haul  the  car  in  controversy 
at  the  rear  end  of  the  passenger  train  on 
Monday  morning,  such  agreement.  If  any 
such  is  shown  by  the  evidence,  was  one  pro- 
hibited by  the  laws  of  this  state,  and  Is' 
wholly  invalid  and  Illegal.  You  are  Instruct- 
ed, therefore,  such  agreement,  if  any,  did  not 
bind  the  defendant,  and  as  to  It  you  will 
find  the  defendant  not  guilty." 

In  view  of  this  Instruction  so  given  at  the 
request  of  the  appellant,  the  latter  has  no 
reason  to  complain  of  the  actlcm  of  the  court 
in  that  regard.  But  It  was  a  question  In  dis- 
pute between  the  parties  whether  or  not  the 
contract  was  to  haul  the  car  by  this  partic- 
ular passenger  train  which  was  to  leave  De- 
catur on  the  morning  of  Monday,  February 
4th,  about  9  o'clock.  Both  parties  submitted 
the  question  to  the  Jury  whether  the  con- 
tract was  to  haul  the  car  by  this  particular 
train,  or  whether  the  appellant  agreed  to 
haul  the  car  from  Decatur  to  Bloomington  In 
time  for  the  theatrical  performance  to  be 
given  nt  Bloomington  on  the  evening  of  Mon- 
day, February  4th,  without  reference  to  any 
special  or  particular  train.  If  the  contract 
was  a  general  agreement  to  take  the  car 
from  Decatur  to  Bloomington  In  time  for  the 
performance,  the  appellant  could  have  hauled 


:  it  by  attaching  It  to  a  locomotive,  or  a  freight 
train,  and  thus  a  violation  of  the  statute  by 
attaching  It  to  a  passenger  train  would  have 
been  avoided. 

It  Is  true  that  the  drawbar  at  one  end  of 
the  car  In  question  was  broken,  but  there  Is 
testimony  tending  to  show  that  the  drawbar 
at  the  other  end  of  the  car  was  in  good  con- 
dition, and  that,  by  turning  the  car  around 
and  attaching  the  end  where  the  drawbar 
was  not  broken,  the  car  could  Iiave  been 
hauled  from  Decatnr  to  Bloomington  with- 
in the  time  specified;  and  there  Is  also  evi- 
dence tending  to  show  that  the  appellant, 
through  Its  agent  or  agents,  agreed  thus  to 
haul  it,  or  allowed  appellee  to  believe  that 
they  would  so  haul  it.  If  the  appellant 
agreed  to  haul  the  car  by  thus  attaching  the 
end  of  It  which  was  in  good  condition  to 
some  locomotive  or  train.  It  waived  its  objec- 
tion that  the  car  was  not  in  good  condition 
for  transportation.  These  questions  were 
all  questions  of  fact,  and  were  submitted  to 
the  Jury  by  proper  Instructions,  and  the  Jury 
have  found  them  against  the  appellant.  The 
Judgment  of  the  Appellate  Ck)urt,  afllrming 
the  Judgment  of  the  circuit  court,  is  binding 
upon  us,  so  far  as  these  questions  are  con- 
cerned. 

For  instance,  the  second  instruction  given 
for  the  appellee  by  the  trial  court  was  as  fol- 
lows: "If  you  believe  from  the  evidence 
plaintiff  made  a  contract  with  the  Illinois 
Central  Railroad  Company  to  haul  his  car 
from  Decatur  to  Bloomington,  without  refer- 
ence to  any  particular  train  it  should  be  con- 
nected with,  or  to  the  condition  of  the  car, 
In  time  to  enable  him  to  give  his  show  there, 
and  that  he  paid  for  sudi  hauling;  and  If 
you  further  believe  from  the  evidence  said 
railroad  company  could  have  hauled  said 
car,  coupled  by  its  good  end  elth«-  to  a  loco- 
motive or  to  the  rear  end  of  a  train,  other 
than  a  passenger  train,  without  danga  In 
excess  of  the  ordinary  danger  incident  to  the 
hauling  of  other  cars;  and  If  you  further  be- 
lieve from  the  evidence  plaintiff  Informed 
said  railroad  company's  agents  at  Decatur 
of  his  engagement  or  contract  to  give  a  show 
In  Bloomington  on  the  evening  of  February 
4,  1895,  and  that,  after  said  agents  became 
so  informed,  the  said  railroad  company  fail- 
ed or  refused  to  haul  said  car  to  Bloomington 
in  time  to  enable  plaintiff  to  give  his  show 
in  Bloomington— then  the  plaintiff  is  entitled 
to  recover  all  additional  expense,  if  any  has 
been  shown  by  the  evidence,  necessarily  in- 
curred by  him,  and  all  profits  which  he  would 
have  received  tor  giving  the  said  performance 
in  Bloomington,  after  deducting  the  expense 
of  advertising  his  show  in  Bloomington,  if 
said  car  had  in  fact  been  hauled  to  Bloom- 
ington in  time  to  enable  him  to  give  said 
show  In  Bloomington,  if  yon  believe  from 
the  evidence  he  would  have  received  any 
such  profits.'* 

This  Instruction  submitted  to  the  Jury  the 
question  whether  or  not  the  contract  was 
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that  appellant  should  haul  the  car  to  Bloom- 
Ington  without  reference  to  any  particular 
train  It  should  be  connected  with,  and  with- 
out reference  to  the  condition  of  the  car. 
It  also  left  to  the  Jury  to  find  whether  the 
car  could  have  been  hauled,  even  If  the  draw- 
bar at  one  end  of  it  was  broken,  by  coupling 
its  good  end  to  a  locomotive,  or  to  the  rear 
end  of  a  train  other  than  a  passenger  train. 

The  coart  gave  a  number  of  Instructions 
for  appellant,  and  among  others,  the  follow- 
ing numbered  2,  to  wit:  "In  the  absence  of  a 
contract  or  agreement  to  the  contrary,  the 
defendant  was  not  required  or  bound  in  law 
to  haul  the  car  In  controversy  In  any  other 
train  or  In  any  other  way  than  contemplated 
or  provided  in  such  contract  or  agreement. 
And  if,  therefore,  yon  believe  from  the  evi- 
dence the  contract  or  agreement  In  this  case 
was  the  ear  In  controversy  should  be  hauled 
in  or  by  the  Monday  morning  passenger  train, 
then  the  defendant  was  not  required  to  haul 
it  in  any  other  train,  or  in  a  special  train, 
or  by  a  special  engine.  And  if  you  believe 
from  the  evidence  that  plaintiff's  car,  when 
said  passenger  train  reached  Decatur,  was 
in  such  condition  it  could  not  be  safely  haul- 
ed from  Decatur  to  Bloomlngton  except  at 
the  rear  of  the  train,  and  as  the  rear  car  of 
the  train,  your  verdict  should  be  for  the  de- 
fendant." By  this  instruction  the  appellant 
submitted  the  question  to  the  jury  whether 
or  not  the  contract  was  such  a  contract  as 
the  appellant  claimed  it  to  be,  and  it  also 
embodied  the  theories  of  the  appellant  as  to 
the  contract  and  as  to  the  condition  of  the 
car.  We  are  unable  to  see,  therefore,  that 
the  appellant  was  in  any  way  injured,  or 
Its  rights  prejudiced,  by  the  action  of  the 
court  in  the  giving  of  instructions. 

Again,  the  court  gave  to  the  Jury,  in  behalf 
of  the  appellant,  an  instruction  numbered  6, 
which  was  as  follows:  "The  court  instructs 
you  th.at,  if  the  plaintiff  contracted  for  the 
transportation  of  the  car  in  controversy  from 
Decatur  to  Bloomlngton  by  the  passenger 
train  that  left  on  Monday  morning,  and  that 
no  contract  was  made  to  haul  It  by  any  oth- 
er train,  and  if  you  further  believe  from  the 
evidence  that  the  condition  of  said  car  on 
Monday  morning  was  such  that  it  could  not 
safely  be  carried  in  any  other  place  in  the 
train  than  at  the  rear,  and  as  the  rear  car, 
yonr  verdict  in  such  case  must  be  for  the  de- 
fendant." 

Several  of  the  instructions,  given  by  the 
trial  court  for  the  appellee,  are  complained 
of  by  the  appellant  upon  the  ground  that  they 
do  not  recite  all  the  facts  relied  upon  by  the 
appellant  in  its  defense  to  the  action,  but 
only  recite  such  facts  as  are  necessary  to 
warrant  the  Jury  in  finding  for  the  appellee. 
The  instructions  are  not  objectionable  for 
the  reason  thus  insisted  upon.  These  in- 
structions are  based  upon  the  hypothesis  or 
theory  contended  for  by  the  appellee,  and 
they  summarize  the  elements  necessary  to  a 
recovery  upon  that  theory,  without  omitting 


any  essential  matter.  In  Chicago  &  Alton 
Railroad  Co.  v.  Harrington,  192  111.  9,  61 
N.  B.  622,  we  said  (page  24,  192  111.,  and 
page  627,  61  N.  E.):  "The  rule  that  an  In- 
struction Is  erroneous  which  sums  up  all 
or  a  part  of  the  facts  which  the  evidence 
tends  to  prove  on  one  side,  and  omits  the 
facts  on  the  other  side,  does  not  apply  to  an 
Instruction  which  merely  fails  to  embody  evi- 
dence tending  to  establish  a  distinct  antag- 
onistic theory.  •  •  *  All  the  law  re- 
quires Is  that  an  instruction,  based  upon 
some  particular  hypothesis  warranted  by  the 
evidence,  which  undertakes  to  summarize 
the  elements  in  the  caxise  essential  to  a  re- 
covery upon  that  theory,  must  not  omit  any 
essential  matter.  ♦  *  ♦  It  Is  not  neces- 
sary to  Incorporate  all  the  evidence  in  an  in- 
struction, but  only  matters  which  constitute 
a  material  Issue  In  the  case."  In  the  case 
at  bar  the  facts  which  are  alleged  to  have 
been  omitted  in  the  Instructions  for  the  ap- 
pellee are  merely  circumstances  which  are  a 
part  of  the  testimony  tending  to  disprove 
the  appellee's  cause  of  action,  and  are  not 
controlling  circumstances.  The  appellant 
asked,  and  the  court  gave  in  its  behalf,  an 
instruction  similar  to  those  complained  of 
as  having  been  given  for  the  appellee,  which 
embodied  facts  establishing  the  particular 
hypothesis  or  theory  for  which  appellant  con- 
tended. Several  instructions  were  thus  given 
for  appellant  which  presented  appellant's 
grounds  of  defense,  but  did  not  Include  all 
the  facts  tending  to  establish  appellee's  right 
of  recovery.  "A  party  has  no  right  to  com- 
plain of  an  error  In  an  Instruction  when  a 
like  error  appears  in  an  instruction  given  at 
his  own  request."  Chicago  &  Alton  Rail- 
road Co.  V.  Harrington,  supra,  and  cases 
there  referred  to. 

Some  of  the  instructions  given  for  the  ap- 
pellee are  also  criticised  by  appellant's  coun- 
sel upon  the  alleged  ground  that  they  lay 
down  an  Improper  rule  as  to  the  damages  to 
be  recovered,  but  we  do  not  regard  them 
as  erroneous  In  this  respect  The  evidence 
tends  to  show  that  appellee  and  his  troupe 
could  not  go  from  Decatur  to  Bloomlngton, 
and  were  detained  In  Decatur,  and  that  they 
had  to  be  transported  by  another  route  to 
Springfield.  The  evidence  tends  to  show, 
also,  that  the  advance  sale  of  tickets  to  the 
show,  which  had  been  made  In  Bloomlngton, 
amounted  to  $100;  that  this  amount  had  to 
be  refunded  to  the  ticket  purchasers;  and 
that  the  advance  and  box-office  sales  together 
would  have  amounted  to  about  $500,  estimat- 
ed by  the  amount  of  sales  at  previous  ex- 
hibitions of  the  performance.  The  evidence 
also  tended  to  show  that  there  was  a  con- 
tract between  appellee  and  the  owner  of  the 
opera  house  In  Bloomlngton,  where  the 
show  was  to  take  place,  by  the  terms  of 
which  appellee  was  to  receive  70  per  cent,  of 
the  sales.  There  was  evidence  also  tending 
to  show  that  the  appellant  or  its  agents  were 
informed  that  the  object  of  going  from  De- 


uigitized  by 


Google 


724 


68  NORTHEASTERN  REPORTBIR. 


(111. 


catur  to  Bloomlngton  was  to  giye  this  show 
on  the  night  of  February  4th.  The  Instruc- 
tions left  it  to  the  jury  to  determine  whether 
or  not  the  proper  notice  and  Information  were 
communicated  by  appellee  or  his  agents  to 
appellant  or  its  agents  as  to  the  purpose  of 
hauling  the  car  to  Bloomington,  and  as  to 
appellee's  contract  in  relation  to  the  same. 
In  estimating  the  losses  sustained  by  reason 
of  the  failure  to  perform  a  contract  of  this 
character,  It  is  proper  for  the  Jury  to  take 
into  consideration  the  nature  of  the  plain- 
tiff's  business  and  his  proSts  for  a  reasonable 
period  next  preceding  the  time  when  the  con- 
tract was  violated.  Chapman  t.  Kirby,  49 
111.  211. 

We  find  no  error  in  the  record  which  would 
justify  us  in  reversing  the  Judgment  of  the 
Appellate  Court.  Accordingly  that  judgment 
is  afiSrmed.    Judgment  athrmed. 


(205  III.  42) 

GARDEN  CITY  SAND  CO.  v.  AMERICAN 
REFUSE  CREMATORY  CO.  et  al.* 

(Supreme  Court  of  IIlinoiB.     Oct  26,  1903.) 

CORPORATIONS  —  STOCKHOLDERS'  LIABILITY- 
REVIEW  OP  DECREE  —  JURISDICTIONAL 
AMOUNT— PERSON  FROM  WHOM  STOCK  WAS 
PURCHASED— SUFFICIENCY  OF  EVIDENCE— 
RECITAL  OF  FULL  PAYMENT— NOTICE  TO 
ASSIGNEE. 

1.  Kurd's  Rev.  St.  1899,  p.  436,  c.  32.  8  8, 
provides  that  each  stockholder  shall  he  liable 
for  corporate  debts  to  the  amount  of  unpaid 
stock  held  by  him,  and  his  assignee  shall  be  sim- 
ilarly liable,  and,  it  any  stockholder  proves  in- 
solvent, his  portion  of  the  debts  is  to  be  appor- 
tioned between  the  others.  Held,  that  the  liabil- 
ity was  several,  so  that  a  decree  on  a  creditors' 
bill  in  favor  of  stockholders  each  liable  for  less 
than  $1,000  of  debts,  which  the  Appellate  Court 
had  affirmed,  could  not  be  reviewed  by  the  Su- 
preme Court. 

2.  In  determining  the  jurisdiction  of  the  Su- 
preme Court  to  review  a  decree  adverse  to  a 
complainant,  the  amount  involved  is  to  be  de- 
termined from  the  evidence. 

3.  Evidence  in  a  suit  to  enforce  stockholders' 
liability  held  to  show  that  defendants  purchased 
their  stock  from  an  original  subscriber,  and 
had  not  bought  "treasury  stock"  from  the  cor- 
poration itself. 

4.  The  fact  that  stock  certificates  recite  that 
the  stock  is  "fully  paid  up  and  nonassessable" 
furnishes  do  protectiou  to  assignees,  as  against 
corporate  creditors. 

5.  Where  the  assignees  of  an  original  sub- 
scriber buy  under  circumstances  such  that  a 
person  of  average  intelligence  would  know  the 
facts  in  relation  to  the  stock  being  paid  up.  they 
must  be  held  chargeable  with  such  knowledge, 
as  against  a  corporate  creditor  seeking  to  en- 
force their  liability  as  stockholders. 

6.  Evidence  in  a  suit  to  enforce  stockholders' 
liability  held  to  show  that  defendants,  when  pur- 
chasing their  stock  from  an  original  subscriber, 
had  notice  that  it  was  not  paid  up,  but  that  the 
subscription  had  been  satisfied  by  a  transfer  of 
fraudulently  overvalued  property. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Suit  by  the  Garden  City  Sand  Company 
against    the    American    Refuse    Crematory 

*R<bearlng  dented  December  2,  1903. 

f  4.  See  Corporations,  vol.  12,  Cent.  Dig.  |  973. 


Company  and  others.  From  a  judgment  of 
the  AppeUate  Court,  First  District  (105  111. 
App.  342),  affirming  a  decree  dismissing  the 
appeal  except  as  to  one  defendant,  complain- 
ant appeals.    Reversed. 

Edwin  O.  Crawford,  for  appellant  Good- 
rich, Vincent  &  Bradley  and  Max  Pam,  for 
appellees. 

OARTWRIGHT,  J.  The  American  Refuse 
Crematory  Company  was  Incorporated  under 
the  laws  of  this  state  on  January  29,  1894, 
for  the  purpose  of  making,  operating,  and 
dealing  in  crematory  furnaces,  with  a  capi- 
tal stock  of  $1,000,000,  divided  Into  10,000 
shares,  of  $100  each.  Bertrand  Walker  and 
Clyde  B.  Bates  each  subscribed  for  1  share 
of  the  capital  stock,  and  Frank  C.  Rutan  sub- 
scribed for  the  remainder,  9,998  shares,  of 
the  par  value  of  $909,800.  As  an  ostensible 
payment  for  the  stock  issued  to  him,  Rutan, 
who  had  subscribed  for  all  the  stock  except 
2  shares,  and  who  was  practically  dealing 
with  himself,  assigned  to  the  corporation  his 
Interest  In  letters  patent  Issued  by  the  Unit- 
ed States  to  William  M.  Johnson  for  an  In- 
vention In  garbage  crematories,  which  gave 
to  the  corporation  the  right  to  manufacture 
and  sell  crematories  In  the  United  States, 
except  the  state  of  Illinois,  subject  to  the  con- 
ditions of  the  transfer  of  the  same  interest 
from  Johnson  to  Rutan.  The  stock  was  is- 
sued as  "fully  paid  and  nonassessable."  The 
corporation  became  Indebted  to  the  appel- 
lant, the  Garden  City  Sand  Company,  a  cor- 
poration of  this  state,  for  materials  sold  to 
be  used  In  the  construction  of  a  crematory 
plant  On  October  23,  1895,  the  crematory 
company,  being  insolvent,  made  an  assign- 
ment for  the  benefit  of  Its  creditors  and  ceas- 
ed to  do  business.  All  its  property  was  sold 
under  an  order  of  court  for  $250,  which  was 
less  than  enough  to  pay  the  expenses  of  ad- 
ministration under  the  assignment,  and  the 
amount  realized  was  ordered  by  the  court 
disbursed  for  such  expenses.  Appellant  re- 
covered a  judgment  in  the  superior  court  of 
Cook  county  on  January  8;  1896,  against  the 
crematory  company  for  said  indebtedness, 
amounting  to  $1,598.68  and  coats,  upon  which 
judgment  an  execution  was  Issued.  The  crem- 
atory company  allowed  the  execution  to  re- 
main unsatisfied  for  more  than  10  days  after 
a  demand  by  the  sherifT,  whereupon  the  bill 
In  this  case  was  filed  by  appellant  on  Fel>- 
ruary  20,  1896,  In  said  superior  court,  al- 
leging that  the  stock  had  never  been  fully 
paid  for  by  any  person,  and  seeking  to  en- 
force the  statutory  liability  of  appellees  as 
stockholders,  who  own  Stock  originally  is- 
sued to  Kutan.  The  bill  alleged  that  the  crem- 
atory company  had  become  Indebted  In 
divers  snms  to  other  creditors  mentioned 
therein,  and  It  prayed  for  an  ascertainment 
of  the  amount  due  from  said  stockholders, 
and  that  they  be  ordered  to  pay  the  Judg 
ment  of  appellant,  and  the  claims  of  other 
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creditors  who  should  come  In  and  prove  their 
claims.  The  corporation  and  appellees  an- 
swered the  bill,  admitting  the  assignment, 
the  sale  of  all  the  property  of  the  corpora- 
tion for  less  than  enough  to  pay  the  ex- 
penses of  administration,  and  that  the  cor- 
poration had  ceased  doing  business,  but  deny- 
ing any  knowledge  that  the  stock  was  not 
fully  paid  for.  The  cause  was  referred  to  a 
master  In  chancery,  who  took  the  evidence, 
and  reported  the  same,  with  his  conclusions 
that  at  the  time  Rutan  assigned  his  Interest 
In  the  patent  to  the  corporation  he  was  the 
owner  of  all  the  stock  except  2  shares,  and 
was  practically  the  corporation;  that  the 
value  of  the  patent  at  the  time  of  its  as- 
signment to  the  corporation  did  not  exceed 
$50,500,  and  the  excess  above  that  sum  was 
a  fraudulent  overvaluation  of  the  same;  that 
Rutan  should  not  be  allowed  credit  on  his 
stock  subscription  above  the  sum  of  $50,500, 
and  there  was  stUl  due  from  him  ^9,300; 
and  that,  with  the  exception  of  Rutan,  there 
was  uo  proof  that  any  of  the  appellees  had 
knowledge  of  the  transaction  and  of  the  Is- 
suance of  stock  to  the  amount  of  $999,800  in 
payment  for  the  interest  in  the  patent.  The 
master  therefore  recommended  that  the  bill 
be  dismissed  as  to  the  stockholders,  except 
Rutan,  and  that  a  decree  be  entered  against 
him  for  the  amount  of  appellant's  judgment 
and  the  claims  of  other  creditors  who  had 
proved  their  claims  in  the  cause,  together 
with  interest  thereon.  Appellant  excepted  to 
the  report  of  the  master,  but  the  court  ap- 
proved the  report,  and  entered  a  decree  ac- 
cordingly. The  bill  was  dismissed  at  the 
appellant's  costs,  except  as  to  Rutan,  and 
there  was  a  decree  against  him,  as  recom- 
mended by  the  master.  The  Appellate  Court 
for  the  First  District  affirmed  the  decree. 

Appellees  have  entered  their  motion  to  dis- 
miss the  appeal  on  the  ground  that  the  lia- 
bility of  each  of  them  is  several,  that  less 
than  ?1,000  is  involved  as  to  them  severally, 
and  that  the  judgment  of  the  Appellate  Court 
Is  therefore  final.  The  liability  sought  to  be 
enforced  is  declared  in  section  8  of  chapter 
S2  of  our  statutes,  which  provides  that  each 
stockholder  shall  be  liable  for  the  debts  of 
the  corporation  to  the  extent  of  the  amount 
that  may  be  unpaid  upon  the  stock  held  by 
bim,  and  that  every  assignee  of  stock  shall 
be  liable  to  the  company  for  the  amount  un- 
paid thereon,  to  the  extent  and  in  the  same 
manner  as  if  he  had  been  the  original  sub- 
scriber. Kurd's  Rev.  St.  1899,  p.  436.  The 
liability  of  each  stockholder  is  separate  and 
distinct,  and  the  amount  Involved  as  to  each 
is  the  amount  unpaid  upon  tbe  stock  held  by 
bim.  If  any  stockholder  shall  prove  to  be 
insolvent,  his  portion  of  tbe  debts  is  to  be 
divided  among  the  solvent  stockholders,  but 
the  limit  of  liability  is  the  amount  remaining 
unpaid  npon  the  stock  held  by  him.  The 
decree  of  the  superior  court  being  against 
appellant,  tbe  amount  involved  is  to  be  de- 
termined   from    the   evidence.     There    was 


some  value  in  the  patent,  and  the  amount 
involved  as  to  any  of  tbe  appellees  holding 
stock  not  amounting  to  more  than  $1,000 
would  be  less  than  that  sum  after  crediting 
a  proportionate  share  of  such  value.  There 
is  therefore  less  than  $1,000  Involved  as  to 
three  of  the  appellees:  Wilbur  H.  Fitch, 
whose  stock  amounts  to  $1,000;  J.  Erika  An- 
derson, who  holds  the  same  amount;  and 
Dora  Johnson,  whose  stock  amounts  to  $900. 
The  appeal  is  dismissed  as  to  them.  More 
than  $1,000  is  involved  as  to  each  of  tbe 
other  appellees,  and  as  to  them  tbe  motion 
is  overruled.  Farwell  v.  Becker,  129  111.  261, 
21  N.  E.  792,  6  L.  R.  A.  400,  16  Am.  St  Rep. 
267.  Some  of  them  made  small  advances  of 
money  to  the  corporation,  bat  they  insist  that 
they  did  not  buy  their  stock  from  it  or  sub- 
scribe for  the  stock,  but  received  it  from' 
Butan,  supposing  it  had  been  fully  paid  for, 
and  these  advances  must  be  taken  to  be 
something  else  than  payment  on  the  stock. 

There  is  no  evidence  from  wliich  It  can 
be  said  that  the  interest  in  tbe  patent  as- 
signed to  the  corporation  was  worth  $50,600, 
or  which  would  lead  to  the  conclusion  that 
the  appellees,  or  any  of  them,  would  have 
given  money  or  money's  worth  to  that 
amount  for  it  On  the  contt-ary,  the  evi- 
dence tends  to  prove  that  the  patent  was 
practically  worthless,  since  the  whole  prop- 
erty of  tbe  corporation  was  sold  for  $250. 
The  question  here,  however,  is  whether  there 
was  a  fraudulent  overvaluation  of  the  pat- 
ent at  the  time  it  was  transferred  to  the  cor- 
poration, and  on  that  question  reasonable 
allowance  Is  to  be  made  for  all  expectations 
of  success,  although  they  may  not  be  realized. 
The  conclusion  of  the  master  that  the  inter- 
est in  the  patent  could  not  have  been,  in 
good  faith,  regarded  as  worth  more  than 
$50,500,  was  liberal  to  the  appellees,  after 
making  all  possible  allowances  for  errors  in 
Judgment.  No  fault  is  found  with  the  con- 
clusion of  the  master  on  that  question,  but 
appellees  say  that  there  was  no  proof  that 
any  of  them  knew  of  the  actual  considera- 
tion paid  to  Rutan  for  the  Interest  in  the 
patent,  and  that,  although  there  may  have 
been  a  fraudulent  overvaluation  as  between 
the  corporation  and  Rutan,  there  was  no  evi- 
dence that  any  of  the  appellees  knew  that 
the  Interest  in  the  patent  was  not  worth 
in  cash  the  full  par  value  of  the  stock  ex- 
changed for  it.  The  stock  was  issued  to 
Rutan  in  a  single  certificate,  and  it  is  claim- 
ed by  appellant  that  the  certificate  was  re- 
turned and  canceled,  and  the  stock  was  re- 
issued in  some  form  to  the  appellees  as  treas- 
ury Steele,  and  that  they  did  not  pay  for  it 
The  records  of  the  corporation  show  some 
proceedings  for  raising  money  with  refer- 
ence to  treasury  stock,  but  appellees  insist 
that  they  did  not  buy  any  treasury  stock 
from  the  corporation,  but  received  their  stock 
from  Rutan,  and  that  whatever  they  paid 
for  It  they  paid  to  him.  The  stubs  in  the 
stockbook  show  that  appellees  received  their 
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stock  by  assignment  from  Rutau,  and  there 
was  no  other  source  from  which  they  could 
have  received  it.  Practically  the  whole  stock 
of  the  corporation  was  issued  to  him  for  the 
patent,  and  the  corporation  did  not  purchase 
uny  of  the  stock,  and  had  no  money  to  buy 
uny  witb.  The  stock  of  appellees  was  in 
some  way  transferred  from  Uutan  to  them, 
and  the  master  and  court  so  found.  The  po- 
sition of  appellees  on  that  question  is  un- 
doubtedly correct,  and  the  question  in  dis- 
pute between  the  parties  is  whether  the  ap- 
pellees had  notice  that  the  stock  was  issued 
in  exchange  for  the  interest  in  the  patent, 
and  that  there  was  a  fraudulent  overvalua- 
tion. 

The  stock  was  issued  as  fully  paid  and  non- 
assessable, but  that  fact  furnishes  to  ap- 
pellees no  exemption  from  liability.  Jndge 
Thompson  characterizes  that  statement  iu 
stock  certificates  as  the  most  shallow  and 
ineffective,  although  perhaps  the  most  com- 
mon, of  the  many  devices  resorted  to  by 
stockholders  to  escape  the  liability  assumed 
by  their  contract  of  subscription.  Thomp- 
son on  Liability  of  Stockholders,  {  129.  The 
practice  of  issuing  stock  iu  that  way  upon 
payment  of  a  small  percentage  -  of  its  par 
value  is  now  so  common  that  It  is  question- 
able whether  it  ought  to  raise  any  presump- 
tion of  full  payment.  The  report  of  the 
master  and  the  decree  were  based  entirely 
on  the  evidence  Introduced  by  appellant, 
none  being  offered  by  any  of  the  appellees; 
and  there  is  no  claim  that  appellees  bought 
their  stock  in  any  open  market  where  stocks 
were  dealt  In,  eo  that  none  of  the  presump- 
tions arising  in  case  of  such  a  purchase  can 
be  indulged  in.  They  bought  their  stock 
from  Rntan,  and,  if  the  circumstances  were 
such  that  a  person  of  average  ifitelligence 
would  know  the  facts  in  relation  to  It,  they 
must  be  held,  chargeable  with  such  knowl- 
edge. 

Undoubtedly,  stock  may  be  issued  In  pay- 
ment of  the  purchase  price  of  property  sold 
to  the  corporation,  If  the  property  Is  such  as 
the  corporation  may  lawfully  purchase. 
Where  a  corporation  desires  property  for 
corporate  uses,  and  the  owner  of  the  prop- 
erty desires  to  purchase  stock,  an  exchange 
is  equivalent  to  paying  money  for  the  prop- 
erty, and  the  vendor  paying  It  back  for 
shares  of  stock.  In  such  a  case  the  corpora- 
tion may  agree  with  the  stockholder  as  to 
the  value  of  th«»  property  to  be  taken  in 
payment  for  the  stock,  bnt  the  transaction 
must  constitute  a  valid  contract  of  bargain 
and  sale  in  good  faith,  in  the  exercise  of  fair 
and  honest  Judgment  Sprague  v.  National 
Bank  of  America,  172  111.  149,  50  N.  E.  19, 
42  L.  R.  A.  606,  64  Am.  St.  Rep.  17.  It  is 
also  true  that  where  there  Is  nothing  to  ap- 
prise an  Innocent  purchaser  that  the  prop- 
erty was  worth  less  than  the  face  value  of 
the  stock,  and  that  there  was  a  fraudulent 


overvaluation,  he  will  be  protected.  Thomp- 
son on  Liability  of  Stockholders,  §  135.  He 
is  not  to  be  charged  with  liability  to  the 
creditors  of  the  corporation  where  he  acts 
iu  good  faith,  and  there  are  no  circumstances 
to  put  him  upon  inquiry.  It  is,  of  com-se, 
unnecessary,  as  well  as  impracticable,  for  a 
creditor  to  prove  that  each  purchaser  of 
stock  was  told  that  there  had  been  a  fraud- 
ulent overvaluation  of  a  patent  taken  in  ex- 
change for  it,  but,  if  he  establishes  such  facts 
as  properly  lead  to  the  inference  of  knowl- 
edge, it  will  be  sufficient  In  this  case  the 
corporation  bad  a  capital  stock  of  $1,000,- 
000,  all  of  which,  except  two  shares,  was  is- 
sued to  Rutan,  and  purported  to  have  been 
fully  paid.  It  therefore  appeared  to  have 
a  paid-up  capital  of  $1,000,000  in  money  or 
property,  and  was  possessed  of  nothing  but 
the  interest  in  the  patent.  It  is  not  con- 
ceivable that  a  person  of  ordinary  intelli- 
gence and  prudence,  buying  shares  of  stock 
in  such  a  corporation,  would  not  become 
advised  as  to  what  property  the  corporation 
had.  In  fact,  some  of  the  appellees  made 
advances  of  money  to  meet  expenses  and 
pressing  necessities.  The  directors  were  so- 
liciting bids  for  a  contract  to  build  a  fur- 
nace, and  endeavoring  to  provide  a  small 
amount  of  money,  as  compared  with  fbe 
capital  stock,  for  that  purpose.  It  is  clear 
that  appellees  knew  that  the  corporation  had 
no  money  and  no  property  aside  from  tbe 
patent,  and  it  would  not  be  creditable  to 
them  to  say  that  they  believed  the  patent 
to  be  worth  $999,800.  The  interest  in  tbe 
patent  was  assigned  to  tbe  corporation  by 
Rntan,  and  the  stock  was  issued  to  him;  and 
we  do  not  see  how  it  can  l>e  contended  that 
appellees  did  not  know,  when  the  corpora- 
tion had  no  money  or  property  aside  from  tbe 
patent  that  the  stock  was  either  issued  in 
exchange  for  it  or  not  paid  for  at  all.  We 
regard  the  proof  as  establishing  the  fact  of 
notice  to  appellees  of  the  transaction  and 
overvaluation.  They  knew  that  the  corpora- 
tion did  not  have  a  paid-up  capital  of  $1,- 
000.000,  and  that  Rutan  had  not  paid  for  the 
stock  unless  it  was  given  for  the  patent. 

The  Judgment  of  the  Appellate  Court  and 
the.  decree  of  the  superior  court  are  revers- 
ed, and  the  cause  is  remanded  to  the  su- 
perior court,  with  directions  to  allow  to 
the  appellees  (except  those  as  to  whom  the 
appeal  has  been  dismissed)  their  proportion- 
ate share  of  the  value  of  the  patent  at  $50.- 
500,  and  any  cash  payment  made  to  the  cor- 
poration as  a  payment  on  the  stock  held  by 
them,  if  any,  and  to  then  ascertain  the 
amount  due  and  impald  on  tbe  stock  held 
by  each  of  them,  and  to  enter  a  decree  as- 
sessing them  such  amounts  as  will  produce 
enough  to  pay  -the  Judgment  of  appellant 
and  the  other  claims  proved  against  the  cor- 
poration, in  accordance  with  the  prayer  of 
tbe  bill.    Reversed  and  remanded. 
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RUSSELI.  T.  CHICAGO  &  M.  ELECTRIC 

RY.  CO.  et  al.* 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

STREETS  —  DEDICATION  —  ACCEPTANXB  — 

STREET  RAILWAYS— USE  OF  PRIVATE 

PROPERTY— INJUNCTION. 

1.  Where  land  is  platted  as  an  addition  to  a 
city,  and  certain  portions  thereof  designated  as 
streets,  and  the  property  is  sold  with  reference 
to  such  plat,  the  designation  of  a  street  upon 
the  plat  does  not  constitute  the  land  so  desig- 
nated a  street  until  the  dedication  is  accepted 
by  the  city. 

2.  Where  land  is  platted  as  an  addition  to  a 
city,  certain  portions  thereof  being  designated 
as  public  highways,  the  mere  acceptance  of  the 
plat  by  the  municipal  authorities,  and  inclusion 
of  the  territory  covered  thereby  within  the  city 
limits,  is  not  an  acceptance  of  the  dedication  of 

the    St  I?66 1 8 

3.  Under  Hard's  Rey.  St.  1899,  c.  131a,  f  1, 
providing  that  street  railway  companies  shall 
occupy  streets  in  such  manner  as  not  to  un- 
necessarily obsti-uct  the  public  use  thereof,  a 
municipal  corporation  cannot  grant  such  com- 
pany the  right  to  the  exclusive  use  of  a  street. 

4.  Pending  a  suit  to  enjoin  the  construction 
of  a  street  railway  on  private  property,  which 
defendant  street  railway  company  claimed  con- 
stituted a  street,  the  railway  company  filed  a 
bond  conditioned  to  pay  all  damages  that  mi^ht 
be  awarded  complainant,  and  proceeded  with 
the  construction  of  the  road.  Held,  that  never- 
theless, on  a  finding  that  the  property  was  in 
fact  private  property  and  not  a  street,  com- 
plainant was  entitled  to  an  injunction  compel- 
ling the  railroad  company  to  remove  its  struc- 
ture. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Suit  by  Anna  May  Russell  against  tbe 
Chicago  &  Milwaukee  Electric  Railway 
Company  and  others.  From  a  judgment  of 
the  Appellate  Court  (98  111.  App.  347)  modi- 
fying a  judgment  for  defendants,  complain- 
ant appeals.  Reversed  in  part,  and  remand- 
ed, with  directions. 

Bowen  W.  Schumacher  (Louis  Zimmer- 
man, of  counsel),  for  appellant.  Wood  & 
Oakley,  for  appellees. 

KxCxvS.  J.  This  was  a  bill  In  chancery 
filed  in  the  circuit  court  of  Lake  county  on 
May  19,  1899,  by  Ann^  May  Russell  against 
the  Chicago  &  Milwaukee  Electric  Railway 
Company  and  the  North  American  Railway 
Construction  Company,  praying  for  a  tem- 
porary injunction  restraining  the  defendants 
from  constructing  an  electric  street  railway 
and  certain  trestlework  and  from  cutting 
trees  and'  erecting  telegraph  poles  in  front  of 
complainant's  premises,  upon  what  was  known 
as  Railroad  avenue.  The  bill  also  asked  that 
.upon  a  final  hearing  said  Chicago  &  Milwau- 
kee Electric  Railway  Company  be  perpetu- 
ally enjoined  from  the  further  construction 
of  said  proposed  work,  and  from  operating 
and  maintaining  a  system  of  electric  rail- 
ways over  said  so-called  Railroad  avenue  In 
front  of  complainant's  premises,  which  al- 
leged street  In  front  of  her  premises  com- 

*RehearlDK  denied  December  t,  1903. 

1 1.  See  Dedication,  vol.  U,  Cent.  Dig.  i|  34,  St,  64. 


plainant  claimed  to  own,  and  that  tbe  de- 
fendants be  required  to  remove  tbe  obstruc- 
tions theretofore  placed  by  them  In  said  al- 
leged street,  and  to  restore  the  latter  to  Its 
former  condition.  A  temporary  Injunction 
was  granted  In  accordance  with  the  prayer 
of  the  bill.  Afterwards,  on  June  7, 1809,  the 
injunction,  which  had  extended  over  the  full 
width  of  the  strip  of  land  known  as  Railroad 
avenue,  which  was  66  feet,  was  dissolved  as 
to  the  west  33  feet  thereof,  upon  the  de- 
fendants' giving  bond  in  the  sum  of  (5,0(X), 
conditioned  for  the  payment  of  the  amount 
of  any  judgment  or  decree  or  the  award  of 
any  arbitrators  that  might  be  entered  against 
them  in  favor  of  complainant  for  damages 
caused  by  the  use  of  the  west  33  feet  of  the 
said  Railroad  avenue  opposite  complainant's 
premises.  Defendants  having  afterwards 
filed  an  answer  to  the  bill,  and  complainant 
her  replication  thereto,  a  hearing  was  had, 
and  on  March  6,  1900,  a  decree  was  entered, 
from  which  an  appeal  was  taken  to  the  Ap- 
pellate OouTt,  and  from  the  judgment  affirm- 
ing and  reversing  the  decree  In  part  this  ap- 
peal has  been  perfected. 

The  evidence  upon  which  the  decree  In 
this  case  Is  based  is  not  Incorporated  In  the 
record  by  means  of  a  certificate  of  evidence, 
and  consequently  the  facts  recited  in  the 
decree  must  be  taken  as  true.  If  the  findings 
of  the  decree  are  sufficient,  It  must  be  sus- 
tained; If  not.  It  must  fall.  The  decree  In 
this  case  was  a  very  lengthy  one,  and  con- 
tained findings  on  many  different  questions. 
The  case  turns  largely  upon  tbe  question 
whether  said  Railroad  avenue  Is  a  street  or 
highway,  or  whether  the  appellant  Is  the 
owner  of  the  title  to  the  same.  We  will  re- 
fer only  to  such  of  the  findings  as  are  nec- 
essary to  make  dear  the  grounds  upon  which 
we  act  In  disposing  of  the  case. 

It  appears  from  the  recitals  of  the  decree 
that  on  the  7th  day  of  June,  1873,  Jacobs  & 
Onmell  executed  a  plat  subdividing  Into 
lots,  blocks,  streets,  and  avenues  a  portion  of 
section  36,  town  43,  range  12,  and  of  frac- 
tional section  18,  town  43,  range  13,  In  the 
county  of  Lake.  The  lands  so  subdivided 
adjoined  the  city  of  Highland  Park  on  the 
south,  and  the  plat  was  entitled  as  "South 
Highland  Addition  to  Highland  Park."  Tbe 
plat  was  acknowledged  before  a  proper  offi- 
cer, and  certified  by  the  county  surveyor  of 
Lake  county,  and  recorded  In  the  office  of  the 
county  recorder.  The  streets  and  avenues 
were  shown  on  the  plat  to  be  66  feet  in 
width,  and  the  length  and  width  of  the  lots, 
as  stated  on  the  plat,  extended  to  the  middle 
of  the  streets  and  avenues,  but  the  plat 
showed  distinct  boundary  lines  of  the  streets 
and  avenues  and  of  the  lota.  The  plat 
showed  the  names  of  the  different  streets  ° 
and  avenues,  and  the  numbers  of  the  re- 
spective lots.  The  appellant  on  the  21st  day 
of  May,  1892,  became  the  owner  of  lots  151, 
152,  and  153,  which,  as  shown  by  the  plat, 
abutted  on  a  strip  of  land  designated  "Rall- 
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road  Avenue"  on  the  plat.  The  former  own- 
er of  the  lots  had  erected  thereon  a  two- 
story  frame  dwelling  and  a  barn,  both  of 
which  faced  upon  the  said  Railroad  avenue, 
and  are  now  occupied  by  a  tenant  of  the 
appellant.  Said  Railroad  avenue  furnished 
the  only  means  of  Ingress  or  egress  to  or  from 
the  lots,  there  being  no  alleys  marked  on 
the  plat  The  land  adjoining  Railroad  ave- 
nue on  the  west  is  the  right  of  way  of  the 
Chicago  &  Northwestern-  Railway,  and  Is  not 
included  In  the  platted  ground.  The  city  of 
Highland  Park  extended  Its  limits  southward 
'  over  a  portion  of  the  platted  ground,  so  that  the 
city  limits  passed  along  the  north  line  of  ap- 
pellant's northernmost  lot,  being  lot  No.  151, 
but  did  not  bring  any  part  of  either  of  said 
lots,  or  the  street  in  front  of  them,  within 
the  corporate  limits.  The  strip  marked  on 
the  plat  as  Railroad  avenue  is  a  continua- 
tion of  a  street  of  the  same  name  in  the  city 
of  Highland  Park,  and  said  city  improved  a 
portion  of  said  atrip  in  that  portion  of  the 
plat  over  which  the  city  limits  were  extend- 
ed, by  grading  the  roadbed  and  laying  a  side- 
walk. A  sidewalk  4  feet  in  width  bad  been 
constructed  in  1892  by  public  contributions,— 
that  is,  by  voluntary  subscription  by  the  prop- 
wty  holders,— and  has  since  been  maintained 
on  the  east  line  of  Railroad  avenue,  adjoin- 
ing the  west  line  of  appellant's  three  lots; 
and  also  a  bridge  for  foot  passengers,  in 
connection  with  said  sidewalk,  had  been  con- 
structed across  a  ravine,  by  funds  raised  in 
the  same  manner  as  those  'provided  for  the 
walk.  The  town  of  Deerfleld  (the  county  of 
Lake  being  under  township  organization) 
built  a  culvert  on  said  Railroad  avenue  about 
110  rods  south  of  appellant's  lots.  The  ra- 
vine rendered  Railroad  avenue  impassable 
for  teams  in  the  block  on  which  appellant's 
lots  abutted.  The  passenger  depot  of  the 
Chicago  &  Northwestern  Railway  Company 
was  on  Railroad  avenue,  about  600  feet  south 
of  appellant's  lots.  Access  to  her  lots  was 
obtained  from  the  south  by  means  of  Rail- 
road avenue.  In  front  of  her  lots,  and  up 
to  the  ravine  at  the  nrath  end  thereof,  there 
was  a  natural  growth  oX  trees  on  said  Rail- 
road avenue.  On  the  27th  day  of  June, 
1891,  the  commissioners  of  highways  of  the 
town  of  Deerfleld,  by  a  resolution,  accepted 
the  following  streets  marked  on  said  plat: 
A  portion  of  Roger  Williams  avenue,  which 
opens  upon  Railroad  avenue  176  feet  south 
of  appellant's  lots,  and  Judson  avenue  from 
the  city  limits  of  the  city  of  Highland  Park 
southward.  The  city  of  Highland  Park,  some 
time  prior'  to  1899  (not  more  clearly  fixed 
by  the  decree),  accepted  the  territory  within 
the  plat  to  the  north  line  of  appellant's  lots, 
including  the  strip  of  ground  marked  "Rail- 
road Avenue." 

The  court  further  found  that  up  to  the  9tb 
day  of  May,  1889,  said  subdivision,  as  here- 
inbefore set  forth,  was  a  portion  of  the  town 
of  Deerfleld,  and  that  on  said  date  said  sub- 
division was  annexed  to  the  city  of  High- 


land Park,  pursuant  to  the  statutes  of  the 
state  of  Illinois  in  that  behalf,  and  that  on 
said  9th  day  of  May,  1899,  the  city  council  of 
the  city  of  Highland  Park  passed  the  ordi- 
nance of  annexation,  in  and  by  which  the 
city  clerk  was  directed  to  prepare  and  file 
with  the  recorder  of  Lake  county.  III.,  a 
copy  of  the  ordinance  of  annexation,  togeth- 
er with  an  accurate  map  of  said  annexed 
territory,  and  that  pursuant  to  said  ordi- 
nance the  clerk  of  said  city  did  thereafter, 
on  the  17th  day  of  May,  1899,  file  with  the 
recorder  of  Lake  county.  111.,  a  copy  of  said 
annexation  ordinance,  and  a  map  or  plat  of 
said  premises,  which  said  plat  was  prior  to 
the  filing  thereof  duly  acknowledged  by  tlie 
mayor  of  said  city,  and  that  on  said  plat  ap- 
pear the  streets,  avenues,  and  lots  in  precise- 
ly the  same  form  as  in  plat  of  South  High- 
land addition  to  Highland  Park,  and  two  or- 
dinances of  the  city  of  Highland  Park,  pass- 
ed and  approved  July  14,  1899,  and  August 
1,  1899,  respectively  accepting,  by  name,  cer- 
tain streets  in  the  annexed  territory  of  Ra- 
vinla,  but  not  Including  in  either  of  said  or- 
dinances said  so-called  Railroad  or  Railway 
avenue.  The  court  further  found  that  the 
appellee  railway  company  was  incorporated 
under  the  laws  of  the  state,  and  bad  authori- 
ty to  build,  operate,  and  maintain  a  street 
railway;  that  on  the  Ist  day  of  March,  1899, 
It  petitioned  the  board  of  supervisors  of  the 
county  of  Lake  to  grant  it  the  right  of  way 
over  the  strip  of  ground  marked  on  the  plat 
as  Railroad  avenue,  from  the  south,  line  of 
the  corporate  limits  of  the  city  of  Highland 
Park  (which  at  that  time  was  at  the  north 
line  of  appellant's  lots)  to  the  southern  ter- 
minus of  said  avenue;  that  the  petition  was 
accompanied  by  a  petition  of  the  requisite 
number  of  property  owners,  and  was  grant- 
ed by  said  board;  that  under  color  of  this 
grant  said  railway  company,  through  the 
appellee  construction  company,  entered  uiwn 
said  Railroad  avenue,  and  began  the  con- 
struction of  its  road  there,  including  an  em- 
bankment and  a  bridge  in  the  avenue  across 
the  ravine  at  the  north  end  of  appellant's 
property. 

The  block  in  which  appellant's  property  Is 
situated  Is  bounded  on  the  north  by  Marsham 
street,  on  the  east  by  Judson  avenue,  on  the 
south  by  Roger  Williams  avenue,  and  on  the 
west  by  Railroad  avenue.  There  Is  no  alley 
through  the  block,  and  there  are  lots  be- 
longing to  other  persons  to  the  north  and 
south  of  her,  so  that  there  is  no  access  to 
her  property,  other  than  over  Railroad  ave- 
nue. As  to  the  contour  and  the  lay  of  the 
street  in  front  of  appellant's  property,  the 
decree  finds  that  said  lots  and  street  gradual- 
ly decline  from  Roger  Williams  avenue  north 
to  a  point  100  feet  north  of  the  south  line 
of  lot  151,  which  Is  appellant's  northernmost 
lot,  at  an  average  grade  of  from  2  to  2Vi  feet 
to  the  100  feet,  at  which  point  the  surface 
of  said  lots  on  said  avenue  declines  sharp- 
ly into  the  ravine,  said  ravine  being  about 
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20  feet  deep  and  180  feet  across,  and  that 
the  said  Railroad  avenue  an^  the  lots  of  ap- 
pellant hare  the  same  general  characteristics 
as  to  grade  and  ravine.  Appellant's  lots 
count  from  north  to  south;  lot  151  having  a 
frontage  of  2551^  feet,  and  lots  152  and  153 
each  having  a  frontage  of  100  feet,  making 
her  total  frontage  455%  feet.  As  to  the  char- 
acter of  the  grade  and  trestle  built  by  appel- 
lees In  front  of  appellant's  property  on  the 
west  30  feet  of  said  Raihroad  avenue,  the 
decree  finds,  substantially,  that  appellees 
constructed,  on  a  level  and  vclthout  regard 
to  the  natural  grade  of  the  said  Railroad  ave- 
nue, and  beginning  at  the  south  of  appel- 
lant's premises,  a  3-foot  embankment,  to  a 
point  41  feet  north  of  the  south  line  of  lot 
153,  and  from  that  point  north,  the  fun 
length  of  appellant's  premises,  appellees  con- 
structed a  trestle,  consisting  of  four  piles 
driven  in  the  ground  crosswise,  12  Inches  In 
diameter,  thus  forming  piers,  which  were 
built  every  20  feet  apart  In  front  of  said  lots 
and  along  said  depression  and  across  said 
ravine,  and  the  trestlework,  as  thus  con- 
structed, varied  In  height  from  about  3  feet 
at  the  point  of  beginning  to  26  feet  at 
the  ravine,  and  that  in  front  of  the  dwell- 
ing bouse  upon  the  appellant's  premises  the 
said  trestle  extended  6  feet  above  the  natural 
grade.  The  roadbed  and  trestle  were  de- 
signed for  a  double-track  electric  railway. 
The  Injunction  prayed  in  the  case  was  to 
restrain  the  further  prosecution  of  this  work 
by  the  appellee  companies.  After  the  disso- 
lution of  the  temporary  injunction  that  was 
granted,  and  the  filing  of  a  bond  by  appel- 
lees in  the  sum  of  $5,000,  conditioned  for  the 
payment  of  any  damages  appellant  might,  by 
suit  or  arbitration,  establish,  appellees  pro- 
ceeded to  build  and  put  In  operation  said 
electric  railway,  and  the  same  was  In  full  op- 
oration  at  final  hearing  of  this  cause. 

The  appellant  was  one  of  the  signers  of 
the  petition  upon  which  the  board  of  super- 
visors acted  in  granting  the  appellee  compa- 
ny the  right  of  way  on  said  avenue.  The  de- 
cree finds  she  was  not  thereby  estopped  to 
ask  the  court  to  restrain  the  construction  of 
the  railway  in  Railroad  avenue,  for  the  rea- 
son that  a  representative  of  the  appellee 
company,  who  presented  the  petition  to  her 
for  her  signature,  induced  ber  to  sign  it  by 
representing  to  her,  to  quote  from  the  decree, 
"that  In  front  of  her  said  premises,  as  afore- 
said, down  to  the  edge  of  the  ravine,  said 
Chicago  &  Milwaukee  Electric  Railway  Com- 
pany would  place  Its  tracks  on  the  natural 
grade  of  said  land,  and  build  a  broad  bridge 
over  the  ravine,  thereby  saving  her  a  large 
amount  of  special  assessments.  Thereupon, 
on  said  representations,  complainant  signed 
said  petition"— and  that  though  the  engineer 
of  the  comiMiny,  on  her  complaint  that  the 
embankment  was  higher  than  bad  been 
promised  her,  reduced  It  two  or  three  feet, 
and  to  the  lowest  possible  grade  consistent 
wltb  the  safe  operation  of  the  road,  along 


its  track  and  on  and  over  the  bridge  across 
the  ravine,  and  turned  the  grade  several  feet 
farther  from  appellant's  lots  to  the  west- 
ward, yet  "that  the  height  of  the  gradfe  was 
higher  than  the  grade  promised  by  the  com- 
pany." The  court  further  found  that  the 
appellee  company  had  not  compensated  or  of- 
fered to  compensate  the  appellant  for  the 
right  of  way  along  said  avenue,  or  for  the 
damages  occasioned  to  her  lota  by  reason  of 
the  construction  and  operation  of  the  road. 

On  the  theory,  to  quote  from  the  decree, 
"said  so-called  Railroad  avenue,  though  it  had 
been  dedicated,  by  reason  of  said  plat,  for 
public  use,  bad  never  been  accepted  by  the 
proper  public  authorities  or  by  user  of  the 
public,  and  until  accepted  by  the  proper 
public  authorities  or  user  of  the  public  Is 
and  was  not  subject  to  the  jurisdiction  of 
the  county  board  of  the  county  of  Lake  as  a 
public  highway,  or  for  any  other  purpose," 
and  that  the  complainant,  therefore  (to 
quote  again),  "owned  the  fee  to  the  whole  of 
said  Railroad  avenue  in  front  of  her  said  lots, 
subject,  however,  to  the  rights  of  the  public 
to  accept  said  so-called  Railroad  avenue  as  a 
street,  should  they  wish  to  do  so,"  and  for 
the  reason  It  appeared  to  the  court  that  the 
damages  sustained  by  the  complainant  by 
reason  of  tbe  wrongful  acts  complained  of 
In  ber  said  bill  of  complaint  are  relatively 
small  in  comparison  with  damages  that  would 
accrue  to  tbe  defendant  company  should  the 
operation  of  said  road  as  now  located  be 
enjoined,  or  should  the  defendant  railway 
company  be  directed  by  the  mandatory  in- 
junction of  this  court  to  remove  its  said 
tracks  and  trestle  in  front  of  complainant's 
premises,  and  that  said  premises  are  not  oc- 
cupied by  complainant  as  her  homestead, 
but  are  rented,  when  tenants  therefor  can 
l>e  had,  as  a  source  of  income  to  complain- 
ant, and  that  the  damage  to  complainant's 
said  lands  by  reason  of  the  occupation  of 
the  west  25  feet  of  Railroad  avenue  in  the 
manner  hereinbefore  described  in  this  decree 
could  be  made  good  to  ber  by  a  money  judg- 
ment, it  was  ordered,  adjudged,  and  decreed 
that  an  issue  be  made  up  in  this  cause,  to 
be  tried  by  a  jury  or  by  the  court,  as  the 
parties  shall  elect.  In  which  issue  shall  be 
tried  the  following  questions,  and  a  single 
money  judgment  therefor  shall  be  entered 
herein  in  accordance  with  the  verdict  of  tbe 
jury  or  the  finding  of  the  court:  First,  the 
value  of  the  west  25  feet  of  said  Railroad 
avenue  in  front  of  appellant's  lots;  second, 
the  damages  to  said  lots  151,  162,  and  153, 
which  they  have  sustained  or  may  sustain 
by  reason  of  the  construction  of  said  trestle 
and  structure  and  roadbed  and  the  operation 
of  the  railway  upon  the  west  25  feet  of 
said  Railroad  avenue  as  aforesaid.  And  it 
was  ordered  that  the  defendant  railway  com- 
pany shall  pay  all  costs  of  this  proceeding, 
to  be  taxed  by  the  clerk,  including  a  rea- 
sonable solicitor's  fee  for  the  complainant's 
solicitors,  and  that  the  value  of  the  lands 
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taken,  and  of  the  damages  to  the  residue  of 
complainant's  lots,  be  ascertained  as  herein- 
before provided;  "that  the  appellant  should 
proceed  to  have  her  damages  ascertained 
-n-ithin  the  period  of  six  months,  and  should 
the  defendant  company  fall  to  pay  the  money 
Judgment  so  to  be  rendered  against  It  within 
the  period  of  thirty  days  after  the  rendition 
thereof  in  the  trial  court,  but  should  make 
default,  that  said  railway  company  be  and 
are  hereby  perpetually  enjoined  from  operat- 
ing and  maintaining  its  system  of  street  rail- 
way upon  the  embankment  and  trestlework 
erected  in  front  of  appellant's  lots,  and  from 
operating  and  maintaining  a  system  of  elec- 
tric railways  over,  across,  and  upon  said 
so-called  Railroad  avenue  in  front  of  said 
lots,  as  aforesaid,  and  should  remove  said 
embankment  and  trestlework  in  front  of  com- 
plainant's said  lots,  and  to  restore  the  said 
'  strip  of  land  known  and  described  as  Rail- 
road avenue,  as  near  as  may  be,  to  the  con- 
dition It  was  before  the  defendants,  or  either 
of  them,  committed  the  said  injuries  and  tres- 
pass," etc. 

Appellant,  being  dissatisfied  with  the  re- 
lief granted  by  the  decree  of  the  circuit  court, 
prosecuted  an  appeal  to  the  Appellate  Court 
for  the  Second  District.  The  appellate  Court 
affirmed  the  decree,  except  as  to  the  provision 
ordering  appellant  to  institute  proceedings 
to  have  her  damages  ascertained,  and  the 
provision  requiring  the  parties  to  have  the 
issue  tried  by  a  Jury  or  by  the  court,  as  the 
parties  might  elect,  and  remanded  the  cause, 
with  directions  to  the  circuit  court  "to  mod- 
ify the  decree  so  as  to  provide  that  the  pro- 
ceedings to  condemn  be  Instituted  by  the 
railway  company,  and  that  the  issue  to  be 
made  up  be  tried  by  a  jury,  unless  the  par- 
ties waive  a  jury  and  elect  to  try  it  by  the 
court"  The  appellant  has  perfected  this  ap- 
peal to  this  court  to  secure  a  reversal  of  the 
Judgment  of  the  Appellate  Court. 

From  our  examination  of  the  decree  and 
record  before  us,  we  concur  in  the  conclu- 
sions reached  by  the  chancellor  that  Rail- 
road avenue,  along  the  block  in  which  ap- 
pellant's property  is  located,  Is  not  a  public 
highway,  and  that  the  action  of  the  board 
of  supervisors  of  Lake  county,  purporting  to 
grant  to  the  appellee  the  Chicago  &  Milwau- 
kee Electric  Railway  Company  the  license  or 
authority  to  construct  Its  road  over  said  por- 
tion of  said  Railroad  avenue,  was  void,  for 
the  reason  that  although  said  Railroad  ave- 
nue was  shown  upon  the  plat  of  the  addi- 
tion In  which  appellant's  premises  are  sit- 
uated, and  although  the  plat  was  in  compli- 
ance with  the  statute,  the  making  and  re- 
cording of  such  plat  amounted  to  no  more 
than  the  ofter  to  dedicate  the  streets  and 
avenues  shown  thereon,  and,  until  accepted 
by  the  proper  authorities  tn  some  of  the 
modes  known  to  the  law,  there  was  no  high- 
way; and  the  decree  finds,  and  we  think 
upon  sufficient  facts,  that  there  was  no  such 
acceptance  by  the  county  or  township  au- 


thorities upon  which  to  predicate  any  action 
by  the  board  of  supervisors  extending  or 
granting  to  said  electric  railway  company  au- 
thority to  use  or  occupy  the  same  as  a  pub- 
lic highway.  To  constitute  a  public  highway 
by  dedication,  whether  statutory  or  other- 
wise, two  things  are  necessary:  There  must 
be  a  dedication  or  ofCer  to  dedicate,  and  there 
must  be  an  acceptance  of  such  dedication  by 
the  proper  public  authorities.  Fisk  v.  Town 
of  Havana,  88  111.  208;  Littler  v.  City  of 
Lincoln,  106  111.  353;  Jordan  v.  aty  of  Cbe- 
noa,  166  111.  530,  47  N.  E.  191;  VUlage  of 
Augusta  V.  Tyner,  197  111.  242,  64  N.  E.  1127; 
■Willey  V.  People,  3'6  111.  App.  609.  And  In 
such  case,  where  the  highway  is  claimed  by 
dedication,  the  acts  of  both  the  donor  and 
the  public  authority  should  be  certain— of  the 
design  to  dedicate  on  the  one  part,  and  to 
accept  and  appropriate  to  public  use  on  the 
other.  Grube  v.  Nichols,  36  111.  92.  The 
owners  of  the  lands  included  in  South  High- 
land addition  to  Highland  Park  having  plat- 
ted the  same,  and  having  shown  on  the  plat 
a  number  of  the  streets— among  them  the 
street  In  question— and  having  sold  property 
with  reference  to  such  plat  along  said  Rail- 
road avenue,  they  and  their  privies  and  suc- 
cessors In  title  are'  estopped,  as  against  pur- 
chasers and  holders  of  property  In  such  ad- 
dition, and  bought  with  reference  to  such 
plat,  to  deny  the  existence  of  such  streets 
and  passageways,  as  held  In  Earll  v.  CSty  of 
Chicago,  136  111.  277,  26  N.  E.  370;  Clark  v. 
McCormick,  174  111.  164,  51  N.  B.  215;  and 
other  cases  that  have  been  before  this  court. 
But  these  cases  only  go  to  the  extent  of  es- 
tablishing the  private  right  of  the  property 
holder,  as  contradistinguished  from  the  right 
of  the  public  to  have  such  designated  streets 
remain  open  for  their  access,  and  the  access 
of  those  who  may  have  occasion  to  travel 
such  streets  in  connection  with  the  property 
thus  conveyed.  They  do  not  go  to  the  extent 
of  declaring  streets  and  passageways  thus 
established  as  public  highways,  because,  aft- 
er all,  until  some  affirmative  act  which  makes 
certain  the  purpose  of  the  municipal  authori- 
ties to  accept  such  offer  of  the  streets  as 
public  highways,  they  still  stand  as  mere 
offers  of  dedication.  It  docs  not  lie  within 
the  power  of  the  individual  who  may  elect 
to  plat  and  sell  his  property  with  reference 
to  such  plat  to  impose  upon  the  public  au- 
thorities, merely  by  his  own  act,  the  burden 
of  the  care  and  responsibility  of  such  dedi- 
cated streets  and  passageways  as  public  high- 
ways, until  those  authorities  representing  the 
public  have  seen  fit,  by  some  unequivocal 
declaration  or  act,  to  accept  and  assume  such 
burden  and  liability.  Littler  v.  City  of  Lin- 
coln, supra;  Jordan  v.  City  of  Cbenoa,  su- 
pra; City  of  Chicago  v.  Gosselin,  4  III.  App. 
570.  And  until  the  proper  municipal  au- 
thorities do  accept  the  streets  thus  dedicat- 
ed, and  public  highways,  the  fee  of  the 
streets  does  not  vest  in  the  municipality. 
Hewes  T.  Village  of  Crete,  176  IlL  348,  51 
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N.  E.  606;  Hamilton  v.  Cbicago,  Burlington 
&  Quincy  Railroad  Co.,  124  HI.  235,  15  N. 
K  854;   Jordan  y.  Qty  of  Chenoa,  supra. 

It  is  said,  however,  by  appellees,  that, 
prior  to  the  filing  of  the  bill  In  this  case. 
Highland  Park,  on  the  9th  of  May,  1899-10 
days  before  the  filing  of  the  bill— extended  its 
city  limits  by  taking  in  the  whole  addition  In 
which  the  avenue  in  question  is  located.  The 
mere  acceptance  of  the  plat  by  the  municipal 
authorities,  and  the  inclusion  of  the  territory 
covered  by  the  plat  within  the  limits  of  the 
municipality,  was  not  an  acceptance  of  the 
dedication  of  the  streets  and  passageways 
shown  upon  the  plat.  The  municipality  still 
bad  the  right  to  elect  what  streets  shown  up- 
on the  plat  should  become  public  highways, 
and  public  charges  upon  the  municipality 
with  reference  to  their  maintenance;  and,  al- 
though certain  streets  had  been  accepted,  the 
street  in  question  was  not  one  of  them.  Lit- 
tler V.  City  of  Lincoln,  supra;  Jordan  t.  City 
of  Chenoa,  supra. 

It  Is  apparent  from  this  recwd  that  the 
appellee  electric  company  Is  what  Is  known 
as  a  "street  railway  company,"  acting  under 
the  horse  and  dummy  act,  or  street  railroad 
act;  and,  even  if  it  could  be  held  that  the 
locus  in  quo  was  a  street  or  public  highway, 
appellant  should  still  have  her  injunction. 
While  the  county  or  municipal  authorities 
may  grant  to  such  companies  the  use  of  the 
highways,  it  is  only  the  use  in  common  and 
in  connection  with  the  public  that  they  may 
grant.  Such  companies  cannot  appropriate 
the  whole  or  any  portion  of  such  streets  and 
highways  to  their  exclusive  use  and  controL 
The  statute  conferring  the  right  to  occupy 
tbe  streets  and  highways  contains  the  ex- 
press limitation  that  such  occupancy  and 
use  shall  be  "in  such  manner  as  not  to  un- 
necessarily obstruct  the  public  use  of  such 
street,  alley,  road  or  highway."  Hurd's  Rev. 
St.  1899,  c.  131a,  i  1.  Where  it  is  estab- 
lished by  proof,  or  admitted,  that  the  locus 
In  quo  is  a  public  highway,  the  property  own- 
er, ordinarily,  is  presumed.  In  law,  not  to 
suffer  damages  from  the  proper  construc- 
tion thereon  of  such  railroads,  upon  the  the- 
ory that  such  use  is  compatible  with  the  use 
in  common  with  the  public,  and  does  not  Im- 
pose upon  such  street  or  highway  an  addi- 
tional servitude.  But  this  Is  upon  the  the- 
ory that  such  street  railways  shall  follow 
tbe  natural  contour  of  the  surface  of  the 
streets.  In  the  case  at  bar,  however,  for  the 
full  length  of  appellant's  property,  the  elec- 
tric company  has  appropriated  exclusively 
to  its  own  use  at  least  25  feet  of  the  high- 
way; has  erected  an  obstruction  In  the  street 
ranging  from  2  to  3  feet  high  at  the  south 
end  to  about  25  feet  at  the  north  end,  grad- 
ually and  constantly  increasing  from  where 
It  begins  at  the  south  until  the  extreme  is 
reached  at  the  north.  The  decree  finds  that 
appellant  was  the  owner  of  the  entire  street, 
subject  to  tlie  offer  of  dedication,  and  sub- 
ject to  Its  acceptance  by  the  public  authori- 


ties. If  it  were  not  a  public  highway,  tbe 
public  authorities  bad  no  power  to  confer 
license  upon  the  electric  company  to  enter 
upon  it  for  any  purpose.  If  it  were  not  a 
public  highway,  and  the  electric  company 
was  a  street  railway,  or  operating  under 
the  street  railway  law.  It  did  not  have  and 
could  not  acquire  any  right  to  enter  upon 
the  same,  except  for  special  reasons  and  un- 
der peculiar  circumstances,  not  shown  by 
this  record  to  exist.  Harvey  v.  Aurora  & 
Geneva  Railway  Co.,  174  HI.  295,  51  N.  E 
163;  Id.,  186  111.  283,  57  N.  B.  857.  The 
locus  In  quo  not  being  a  public  highway  and 
tbe  fee  being  in  appellant,  it  was  the  duty 
of  the  electric  company  to  bring  itself  with- 
in the  exception  to  the  rule  by  'fvhlch  it 
might  occupy  other  territory  than  a  public 
highway,  and  to  compensate  appellant  for 
her  damages  before  constructing  its  road. 
It  may  be  that  appellees  and  appellant  were 
both  mistaken  as  to  tbe  law,  but  that  fact 
cannot  alter  the  law,  or  deprive  the  appel- 
lant of  ber  remedy.  When  this  bill  was  filed, 
appellees  were  merely  In  the  act  of  con- 
structing the  roadbed  and  trestle,  and  pend- 
ing the  litigation  they  have  gone  on  and 
completed  and  put  In  operation  tbe  electric 
railroad.  This  they  did  at  their  own  hazard, 
and,  whatever  burden  attaches,  they  must 
bear  It. 

Tbe  circuit  court  of  Lake  county  erred  In 
decreeing  a  bond  to  be  taken  from  appel- 
lees, and  requiring  appellant  to  Institute 
proceedings  for  her  damages,  and  in  not 
granting  the  injunction.  The  Appellate 
Court  erred  in  modifying  that  decree,  and 
directing  that  the  appellee  electric  railway 
company  should  proceed  to  condemn  tbe 
right  of  way,  and  in  requiring  appellant  to 
pay  any  portion  of  the  costs.  The  decree 
should  have  been  for  a  mandatory  Injunc- 
tion. Tbe  decree  of  tbe  circuit  court  of 
Lake  county,  finding  that  there  was  no  pub- 
lic highway,  and  that  appellant  was  the  own- 
er of  the  locus  in  quo  (and  in  all  other  mat- 
ters except  that  portion  of  the  decree  find- 
ing that  tbe  appellee  the  Chicago  &  Mil- 
waukee Electric  Railway  Company  might 
maintain  Its  track  upon  said  street  or  ave- 
nue, and  that  appellant  should  bring  pro- 
ceedings to  establish  her  damages  and  deny- 
ing a  mandatory  Injunction),  Is  approved. 
The  Judgment  of  the  Appellate  Court  affirm- 
ing the  decree  of  tbe  circuit  court  is  affirm- 
ed, except  in  so  far  as  It  sustains  the  circuit 
court  In  denying  the  mandatory  Injunction 
and  remanding  the  cause  with  direction, 
and  modifies  the  decree  so  that  the  electric 
company  should  be  required  to  proceed  to 
condemnation  of  the  right  of  way,  and  taxes 
costs  against  appellant.  In  which  latter  re- 
spects the  Judgment  of  the  Appellate  Court 
is  reversed.  Tbe  cause  Is  remanded  to  tbe 
circuit  court  of  Lake  county,  with  direction 
to  that  court  to  amend  its  decree  by  grant- 
ing a  mandatory  injunction  requiring  the 
Cbicago  &  Milwaukee  Electric  Railway  Com- 
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pany  to  remove  said  trestle  work  and  em- 
bankment and  Its  said  tracks  and  railroads 
from  said  so-called  Railroad  avenue  in  front 
of  appellant's  premises.  The  appellees  will 
be  required  to  pay  the  costs  of  this  proceed- 
ing in  all  of  said  courts. 

The  Injunction  here  directed  shall  not  be 
held  to  be  conclusive  of  the  right  of  appel- 
lee the  Chicago  &  Milwaukee  Electric  Rail- 
way Company  to  prosecute  condemnation 
proceedings,  as  this  court,  on  the  record  be- 
fore it,  is  unable  to  say  whether  such  condi- 
tions existed  as  authorized  said  electric  com- 
pany to  deviate  from  the  public  highways. 

Reversed  In  part  and  remanded,  with  di- 
rections. 


(»E  111.  182) 

SOUTH  CHIOAaO  BREWING  CO.  v.  TAY- 
LOR.* 
(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

OLOTID  ON  TITLE— CONVETANCKS— BURNT  REC- 
ORDS—CHARACTER OP  TITLE— SUFFICIE>fCY— 
TAX  TITLE— VACATION  —  TENDER  —  PERSONS 
ENTITLED  TO  SUE— ADVERSE  POSSESSION— 
CONTINUOUSNES3— PAYMENT  OP  TAXES— EQ- 
UITY —  COURTS  —  JURISDICTION  —  BILL  — 
AMENDMENT  TO  CONFORM  TO  PROOF— RH- 
HBARING— NEWLY  DISCOVERED  EVIDENCE— 
DILIOENCE-COSTS. 

1.  Where,  in  a  suit  to  remove  a  cloud  on  title, 
defendant  did  not  claim  under  a  title  in  exis- 
tence before  the  Chicago  fire,  or  that  any  con- 
veyance in  its  chain  had  been  destroyed  to  en- 
title it  to  file  a  cross-petition  as  authorized  by 
Burnt  Records  Act,  §  13  (Hurd'g  Rev.  St.  1899. 
c.  116),  and  a  cross-petition  filed  alleged  nothing 
not  contained  in  defendant's  answer  and  did  not 
ask  to  have  any  conveyance  removed  as  a  cloud 
on  its  title,  if  was  not  error  for  the  court  to 
strike  such  cross-petition  from  the  files. 

2.  Where  a  court  acquired  jurisdiction  to  es- 
tablish and  declare  the  title  to  real  estate  by 
reason  of  the  destruction  of  the  records  of  com- 

glainanfs  chain  of  title  in  the  Chicago  fire,  it 
ad  jurisdiction  to  remove  a  cloud  on  such  title 
in  the  same  suit. 

3.  In  a  suit  to  remove  a  cloud  on  title,  com- 
plainant is  not  bound  to  show  a  perfect  title 
from  the  government  or  as  against  the  world, 
but,  is  only  required  to  show  a  title  good  as 
against  the  holder  of  the  alleged  cloud. 

4.  A  person  having  such  a  title  to  real  estate 
as  gives  him  a  right  to  redeem  from  a  tax  oale 
is  entitled  to  file  a  bill  to  set  aside  such  sule, 
or  a  deed  issued  in  pursuance  thereof,  as  a 
cloud  on  its  title,  on  offering  to  pay  the  taxes 
and  penalties,  with  interest. 

5.  Evidence  that  a  quitclaim  deed  executed 
during  the  pendency  of  a  suit  to  remove  a  cloud 
on  title  was  similar  to  a  deed  in  possession  of 
witness,  which  had  been  lost,  was  not  sufficient 
to  nrove  such  fact. 

6.  In  a  suit  to  remove  a  cloud  on  title,  evi- 
dence held  insufficient  to  show  that  defeudant 
had  been  continuously  and  uninterrupte'lly  in 
possession  of  the  land  for  seven  years,  .so  as  to 
confer  title  by  adverse  possession. 

7.  Defendant  paid  the  taxes  on  certain  land 
to  the  collector  before  they  were  due  or  the  col- 
lector was  authorized  to  receive  them  as  pay- 
ment, and  when  the  collector  received  his  book 
and  warrant,  and  was  authorized  to  receive  pay- 
ment, he  collected  the  first  payment  of  the  tax 
from  plaintiff's  husband,  and  on  the  same  day 
marked  a  payment  by  defendant  as  the  second 
payment  of  the  same  taxes.  Held,  not  a  pay- 
ment of  the  taxes  by  defendant,  within  the  sev- 
en-years statute  of  limitations. 


•Rehearing  denied  December  2,  1903. 


8.  In  a  suit  to  set  aside  a  cloud  on  title  it  was 

E roper  for  the  court  to  allow  plaintiff  to  amend 
er  bill,  after  the  proof  had  been  taken,  to  con- 
form the  allegations  of  the  bill  to  such  proof. 

9.  Where  a  bill  is  amended,  after  the  proofs 
have  been  taken,  to  conform  thereto,  such 
amendment  operates  to  set  aside  previous  de- 
faults for  failure  to  answer. 

10.  Where,  in  a  suit  to  set  aside  a  cloud  on  ti- 
tle, an  amendment  to  the  petition  to  conform  to 
the  proof  was  filed  July  14.  1902,  and  the  decree 
was  not  rendered  until  February  25,  1903,  dur- 
ing which  period  no  attempt  was  made  by  the 
defendant  to  take  any  new  testimony,  an  appli- 
cation to  set  aside  the  decree  and  for  a  rehear- 
ing in  order  to  allow  defendant  to  introduce 
further  evidence,  the  character  of  which  was 
not  disclosed^  was  i>roperly  refused. 

11.  Where,  m  a  suit  to  set  aside  a  tax  deed  as 
a  cloud  on  title,  plaintiff  did  not  tender  the 
amount  of  taxes  and  interest  due  defendant  be- 
fore beginning  the  suit,  defendant  was  not  lia- 
ble for  costs. 

Appeal  from  Superior  Court,  Cook  County; 
Theo.   Brentano,   Judge. 

Suit  by  Esther  E.  Taylor  against  the  South 
Chicago  Brewing  Company.  From  a  decree 
in  favor  of  plaintiff,  defendant  appeals.  Af- 
firmed  in  part. 

Story,  Russell  &  Story  and  Gage  &  Dem- 
Ing,  for  appellant  H.  S.  Mecartney,  for  ap- 
pellee. 

CARTWRIGHT,  J.  On  August  1,  1896, 
Hugh  li.  Mason  and  the  appellee,  Eksther  E. 
Taylor,  filed  their  petition  In  the  superior 
coinrt  of  Cook  county  against  a  large  num- 
ber of  defendants,  among  whom  was  the 
appellant,  asking  the  court  to  restore  burnt 
and  destroyed  records  of  deeds,  plats,  and 
proceedings  In  the  title  to  that  portion  ly- 
ing north  of  the  center  line  of  100th  street, 
of  block  19,  in  Bowen's  addition  to  South 
Chicago,  being  a  subdivision  of  the  north 
quarter  of  section  7  south  of  the  Indian 
boundary  line,  in  township  37,  range  15,  In 
said  county,  and  to  establish  and  confirm 
the  title  of  petitioners  to  the  same.  During 
the  pendency  of  the  suit  appellee  purchased 
the  interest  of  Hugh  L.  Mason  in  the  prem- 
ises, and  that  fact  was  set  forth  by  supple- 
mental petition  filed  December  16, 1898.  The 
other  defendants,  to  whom  the  premises 
had  been  conveyed  at  various  times,  were  de- 
faulted. The  averments  of  the  petition  re- 
specting the  title  claimed  by  appellant  were 
that  It  claimed  to  be  In  possession  of  the 
premises  by  means  of  a  wire  fence  along 
the  easterly  side  thereof,  and  a  fence  along 
the  northely  side  of  100th  street,  and  a  small 
oil  bouse  or  outbuilding  at  the  southeasterly 
side  of  said  premises;  that  its  claim  of  title 
and  possession  was  based  on  a  tax  deed  to 
J.  A.  Brophy,  dated  April  23,  1887,  and  a 
quitclaim  deed  from  him  to  appellant,  dated 
July  21,  1887,  and  that  said  tax  deed  was 
void. 

Appellant  answered  the  petition,  denying 
the  ownership  of  petitioner,  and  set  up  its 
title  by  virtue  of  Its  tax  deed  to  Brophy 
mentioned  in  the  petition,  but  denied  that 


S  8.  See  Quieting  Title,  vol.  41,  Cent.  Dig.  |  83. 
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Bald  deed  was  its  only  title.  It  allied  that 
Rudolph  Brand  conveyed  the  premises  about 
October  17,  1884,  to  Charles  Brand  and 
Bniest  Hummel,  partners,  who  then  took 
possession  of  the  premises,  and  the  title  pass- 
ed to  appellant;  that  Brand  &  Hummel  and 
appellant  paid  all  the  taxes  legally  assessed 
thereon  up  to  the  commencement  of  the 
suit;  that  the  deed  from  Rudolph  Brand 
was  claim  and  color  of  title  in  Brand  &. 
Hummel  made  in  good  faith,  and  that  the 
deed  from  Brophy  to  appellant  was  also 
claim  and  color  of  title  made  In  good  faith. 
It  was  therefore  alleged  that  by  virtue  of 
said  deeds  and  claim  and  color  of  title,  with 
possession  for  seven  years  and  payment  of 
taxes  for  that  period,  appellant  became  the 
owner  of  the  property  to  the  extent  and  ac- 
cording to  the  purp<wt  of  its  paper  title, 
under  section  6  of  the  limitation  act  (Hord's 
Rev.  St  1899,  c.  88,  t  6).  Appellant  after- 
ward filed  what  was  called  a  cross-petition, 
alleging  that  it  had  derived  title  to  the  prop- 
erty in  the  mode  and  manner  mentioned  in 
Its  answer,  and  asking  the  court  to  declare 
the  claim  of  title  of  appellee  to  be  void,  and 
to  remove  said  claim  as  a  cloud  upon  its 
title,  and  to  enjoin  her  from  asserting  any 
title  to  the  land.  On  motion,  the  court  struck 
this  cross-petition  from  the  flies. 

The  issues  formed  by  replication  to  appel- 
lant's answer  were  as  to  the  title  of  the 
petitioner,  the  title  of  appellant  under  the 
tax  deed  to  Brophy,  and  the  quitclaim  to  It 
and  the  alleged  deed  from  Brand,  with  pos- 
session and  payment  of  taxes  for  seven  suc- 
cessive years,  and  the  right  of  the  petitioner 
to  have  said  tax  deed  and  quitclaim  deed 
removed  as  a  cloud  upon  her  title.  The 
cause  was  referred  to  a  master  In  chancery, 
who  took  the  evidence  and  reported  the  same, 
with  bis  conclusion  that  appellee  was  the 
owner  in  fee  simple  of  the  premises  by  a 
connected  cbaid  of  title  from  the  government 
of  tlie  United  States  through  a  patent  to 
Ash  Kum,  an  Indian  chief  of  the  Pottawat- 
amie  Indian  Nation,  in  pursuance  of  a  treaty 
made  and  concluded  by  the  United  States 
and  the  Pottawatamle  Indians  on  October 
27,  1832,  and  subsequent  conveyances  from 
persons  holding  said  title  by  conveyance  or 
by  descent  The  master  also  found  that, 
for  several  years  previous  to  the  Chicago 
fire  of  1871,  James  H.  Bowen  was  in  posses- 
sion of  the  premises  under  claim  of  title 
thereto,  and  while  in  such  possession  receiv- 
ed a  deed  of  conveyance  from  Bdward  Sorin 
on  April  25,  1871,  which  deed  was  executed 
and  delivered  in  good  faith;  that  Bowen  and 
his  grantees  continued  In  possession  until 
the  faU  of  1888;  that  the  deed  from  Sorln 
to  Bowen  was  recorded  before  said  fire;  that 
Bowen  made  the  plat  of  the  addition;  and 
that  the  appellee  had  proved  a  full  and  per- 
fect chain  of  title  by  regular  conveyances 
from  Bowen  to  herself,  independently  of  the 
title  from  the  government  RespectlDg  the 
alleged  title  of  the  appellant  by  virtue  of 


deeds,  possession,  and  payment  of  taxes,  the 
master  found  that  Rudolph  Brand  was  nev- 
er in  possession  of  the  premises,  that  he  was 
a  stranger  to  the  title,  and  that  there  was 
no  evidence  that  the  alleged  deed  from  him 
to  Brand  and  Hummel  was  ever  executed, 
and,  if  It  was,  there  was  no  evidence  of  any 
privity  between  the  partnership  of  Brand 
and  Hummel  and  appellant  The  master 
found  the  tax  deed  to  Brophy  to  be  void, 
but  the  quitclaim  deed  from  him  to  appel- 
lant to  be  sofflcient  proof  of  claim  and  color 
of  title  made  In  good  faith,  but  found  that 
appellant  did  not  continue  in  actual  posses- 
sion for  any  period  of  seven  successive  years 
under  claim  and  color  of  title  based  on  the 
quitclaim  deed  from  Brophy  or  any  other 
color  of  title,  and  that  appellant  did  not  pay 
the  taxes  for  seven  successive  years.  The 
master  recommended  that  the  tax  deed  of 
Brophy  and  the  quitclaim  deed  from  him  to 
appellant  be  set  aside  upon  payment  of  the 
taxes,  with  interest  thereon,  and  as  to  the 
costs  found  that  not  more  than  one-fifth  of 
the  cost  of  the  proceeding  bad  been  incurred 
on  the  issue  respecting  the  setting  aside  of 
the  tax  deed  as  a  cloud  upon  the  title  of  ap- 
pellee, and  recommended  that  she  be  de- 
creed to  pay  one-flfth  of  the  costs  as  a  con- 
dition to  relief,  and  that  appellant  be  decreed 
to  pay  the  other  four-fifths  of  the  costs. 

After  the  evidence  was  taken,  the  appellee 
obtained  leave  of  court  to  amend  her  petition 
without  prejudice  to  the  defaults,  proceed- 
ings, and  proofs  in  the  case,  and  amended 
the  petition  on  July  14,  1902,  by  setting  up 
the  possession  of  James  H.  Bowen  before  the 
Chicago  fire,  and  claiming  ownership  by  vir- 
tue of  his  possession  and  the  complete  chain 
of  title  to  her,  independently  of  her  chain  of 
title  from  the  government  under  the  patent 
to  Ash  Kum.  To  the  petition  as  amended 
appellant  filed  an  answer,  not  confined  to 
the  amendment  or  defenses  to  it,  but  again 
covering  the  whole  case,  and  again  setting 
forth  Its  alleged  title  by  the  deed  from  Ru- 
dolph Brand  and  the  tax  title,  with  pos- 
session and  payment  of  taxes.  Appellee 
moved  to  strike  this  amended  answer  from 
the  files,  but  the  court  permitted  it  to  stand, 
and  the  replication  previously  filed  was  al- 
lowed to  stand  to  such  amended  answer. 

The  court  overruled  exceptions  of  appel- 
lant to  the  report  of  the  mas'ter,  and  on  Feb- 
ruary 25,  1903,  entered  a  final  decree,  with 
findings  substantially  the  same  as  those  of 
the  master.  The  court  found  that  the  taxes, 
with  interest  thereon,  paid  by  Brophy  and 
appellant  amounted  to  $900;  that  the  corts, 
including  a  master's  fee  of  $1,845,  had  been 
paid  by  appellee,  except  $3  paid  by  appel- 
lant; that  appellant  should  pay  four-fifths 
of  the  costs  and  the  appellee  one-flfth,  but 
the  money  due  the  appellant  should  be  sat- 
isfied by  setting  off  the  $900  against  four- 
fifths  of  the  costs;  that  four-fifths  of  the 
costs  amounted  to  $1,556,  and  one-fifth  to 
$389;  that  the  appellant  having  paid  $3,  the 
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balance  due  from  it  was  $1,5S3,  and  after 
setting  off  tbe  $900  due  it,  it  should  pay  the 
balance  of  costs,  $653.  Tbe  decree  estab- 
lished and  confirmed  the  title  in  appellee, 
restored  the  burnt  and  destroyed  records, 
ordered  appellant  to  surrender  possession  to 
appellee,  and  decreed  that  appellee  recover 
said  balance  of  $Go3  costs  from  appellant 
and  have  execution  therefor. 

It  Is  contended  that  the  court  erred  in 
^trlldng  from  the  files  the  cross-petition  of 
appellant  Section  13  of  the  burnt  records 
act  (Hurd's  Rev.  St  1899,  c.  116,  {  18)  gives 
a  defendant  a  right  to  flile  a  cross-petition 
if  be  desires  to  do  so,  but  in  this  case  ap- 
pellant claimed  no  ante-fire  title,  or  that 
any  conveyance  in  its  chain  of  title  bad  been 
destroyed.  Its  title  was  a  new  and  Inde- 
I>endent  one,  originating  In  the  tax  proceed- 
ings, and  not  dependent  upon  any  previous 
title.  The  cross-petitlou  set  up  nothing  that 
was  not  contained  In  the  answer,  and  did 
not  ask  to  have  any  conveyance  removed  as 
a  cloud  upon  appellant's  title.  It  was  in  no 
proper  sense  a  cross-petition  seeking  affirm- 
ative relief,  but  simply  prayed  that  upon  the 
final  hearing  the  court  should  declare  the 
claim  of  title  of  appellee  to  be  void  and  to 
exist  only  as  a  cloud  upon  appellant's  title, 
and  should  enjoin  her  from  claiming  or  as- 
serting any  title.  The  petition  set  out  the 
alleged  claim  of  title  of  appellant,  and  If, 
upon  a  bearing,  such  title  had  been  found 
good  and  the  petition  bad  been  dismissed  for 
want  of  equity,  the  decree  would  have  ac- 
complished all  that  appellant  could  have  had 
under  its  cross-petition.  There  was  nothing 
new  or  different  in  the  cross-petition  from 
the  issue  formed  by  the  petition  and  the 
answer,  and  It  was  not  error  to  strike  the 
cross-petition  from  the  files. 

Ash  Knm,  the  Indian  chief,  conveyed  tbe 
premises  on  October  24,  1835,  to  Louis  De 
SelUe,  who  died  in  1837,  and  appellant  makes 
many  objections  to  the  proof  of  heirship  and 
conveyances  from  bis  heirs  in  tbe  chain  of 
title  to  appellee.  Tbe  issue  between  appel- 
lant and  appellee  related  only  to  tbe  title 
claimed  by  appellant  under  section  6  of  tbe 
limitation  act  by  virtue  of  possession  under 
claim  and  color  of  title,  with  payment  of 
taxes  for  seven  successive  years,  and  the 
question  whether  appellee  had  such  a  title 
as  would  enable  lier  to  have  tbe  alleged  cloud 
removed.  Appellant  had  no  title  except  a 
quitclaim  deed  from  tbe  holder  of  an  Invalid 
tax  deed.  The  destruction  of  tbe  records  In 
the  chain  of  title  gave  tbe  court  Jurisdiction 
to  Inquire  Into  tbe  condition  of  the  title  and 
to  establish  tbe  same  and  declare  In  whom 
tbe  title  was  vested,  and,  having  acquired 
such  Jurisdiction,  It  could  remove  a  cloud 
from  tbe  title  In  tbe  same  suit,  but  so  far  as 
appellant  is  concerned  tbe  proceeding  was 
one  to  remove  a  cloud.  If  appellee  showed  a 
good  title  as  against  appellt^nt  it  was  not 
concerned  with  the  question  whether  she 
showed  a  perfect  or  connected  chain  of  title 


from  the  government.  Even  in  ejectment  it 
Is  not  necessary  for  a  plaintiff  to  prove  title 
back  of  the  common  source.  In  a  proceed- 
ing to  ren-ore  a  cloud  from  title  the  complain- 
ant or  petitioner  must  have  some  title,  legal 
or  equitable,  and  must  recover  upon  the 
strength  of  his  own  title,  but  It  is  sufficient 
If  he  makes  out  a  title  good  against  the  bold- 
er of  a  mere  cloud  upon  It  A  cmnplalnant 
In  a  bill  to  remove  a  cloud  is  not  bound  to 
show  a  perfect  title  as  against  all  the  world, 
or  with  the  same  strictness  as  In  an  action  of 
ejectment.  It  is  not  necessary  that  he  show 
title  from  the  government,  but  he  must 
show  title  In  himself  superior  to  the  alleged 
cloud.  Rucker  v.  Dooley,  49  111.  377,  99  Am. 
Dec.  614;  Wing  v.  Sherrer,  77  111.  200;  Olos 
V.  Randolph,  138  111.  268,  27  N.  E.  941.  In 
the  case  of  a  sale  for  taxes,  all  the  estates, 
legal  and  equitable,  In  the  land  are  sold, 
and  tbe  title  Is  a  new  one  In  the  purchaser, 
derived  from  the  state.  Generally  speak- 
ing, any  person  who  has  such  title  as  gives 
bim  a  right  to  redeem  may  file  a  bill  to  set 
aside  a  tax  sale  or  deed  upon  offering  to  pay 
tbe  taxes  and  penalties,  with  Interest  Miller 
V.  Cook,  135  111.  190,  25  N.  B.  756,  10  L.  R. 
A.  292;  Burton  v.  Perry,  146  111.  71,  34  N.  E. 
60.  If  the  title  of  appellee  was  good  as 
against  appellant,  she  had  a  right  to  have  a 
cloud  held  by  appellant  removed,  and  if  she 
showed  title  by  a  connected  chain  of  con- 
veyances from  Bowen,  who  was  In  posses- 
sion In  1871  under  a  deed  purporting  to  con- 
Tey  title,  her  title  would  be  superior  to  that 
derived  under  a  subsequent  Invalid  tax  deed. 
It  was  proved  that  Bowen  was  in  tbe  actual 
occupancy,  by  tenants  and  bnUdlngs,  of  a 
part  of  a  tract  of  land,  Including  tbe  prem- 
ises in  question,  and  under  a  conveyance  of 
tbe  whole,  and  his  possession  would  be  co- 
extensive with  bis  paper  title.  So  far  as 
these  premises  were  concerned,  they  were 
submerged  by  tbe  waters  from  the  Calumet 
river  up  to  the  year  1890.  Boats  passed  over, 
but  no  person  was  on  tbe  land  in  any  other 
way,  except  on  the  Ice  in  the  winter.  In  the 
year  1890  the  Calumet  river  at  that  point 
was  moved  by  the  United  States  government 
between  100  and  200  feet  west  and  material 
dredged  from  the  river  was  deposited  upon 
the  land,  so  that  in  the  fall  of  1890  it  was 
raised  above  the  flooding  from  the  river. 
The  appellant  claimed  that  Brand  &  Hum- 
mel had  a  board  fence  built  In  the  water 
around  the  premises  about  1884— the  date  of 
tbe  alleged  deed  from  Rudolph  Brand— and 
that  the  fence  being  destroyed,  and  the  boards 
carried  off  or  destroyed,  appellant  built  the 
wire  fence  in  the  same  place. 

It  will  be  unnecessary  to  inquire  whetho* 
there  was  any  fence  on  the  premises  before 
July  21,  1887,  when  appellant  received  its 
quitclaim  deed  from  Brophy,  for  the  reason 
that  there  was  no  proof  of  the  alleged  deed 
from  Rudolph  Brand,  in  1884,  to  Brand  ft 
Hummel.  An  unrecorded  quitclaim  deed  ex 
ecuted  after  the  commencement  of  this  suit 
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was  offered  In  eTidence,  together  with  tes- 
timony that  it  was  similar  to  a  deed  alleged 
to  be  lost.  Rudolph  Brand  was  a  stranger 
to  the  title,  and  never  in  possession,  and  no 
deed  from  him  to  Brand  &  Hummel  was  of 
record.  There  was  no  evidence  o'f  the  exe- 
cution of  any  deed  by  Rudolph  Brand  in 
1884,  by  signing,  sealing,  or  delivery,  or  by 
proof  of  an  acknowledgment  by  him  of  such 
a  deed.  Evidence  that  a  quitclaim  deed  ex- 
ecuted during  the  pendency  of  the  suit  was 
similar  to  a  deed  in  the  possession  of  the 
witness  which  had  been  lost  was  not  sufB- 
cient  to  prove  that  fact.  As  it  was  not 
proved  that  any  deed  was  executed  in  1884, 
appellant  could  not  prove  its  title  from  such 
source,  even  If  it  connected  Itself  with  such 
deed.  There  was  no  evidence  of  any  connec- 
tion between  Brand  &  Hummel  and  the  cor- 
poration. In  1887  a  corporation  was  formed 
under  that  name,  and  the  name  was  subse- 
quently changed  to  that  of  appellant,  but 
there  is  no  evidence  that  appellant  acquired 
anything  from  the  partnership. 

When  appellant  received  the  quitclaim 
deed  of  July  21,  1887,  the  land  was  under 
water  and  useless  for  any  purpose  except 
harvesting  Ice,  and  the  Ice  was  filled  with 
weeds,  pond  lilies,  and  rushes.  On  November 
2,  1885,  Douglas  S.  Taylor,  the  husband  of 
appellee,  from  whom  she  derived  title,  exe- 
cuted a  lease,  in  which  she  Joined,  for  certain 
land,  with  the  privilege  of  harvesting  and 
cutting  ice  on  these  premises  until  October 
31, 1800.  The  lessees  put  up  Edides  for  ice  on 
the  land,  but  did  not  cut  much  at  that  time 
on  account  of  the  condition  being  unsatisfac- 
tory. The  slides  were  removed  and  put  up 
again  in  the  winters  of  lS86-n87  and  1887-88. 
In  the  winter  of  1888-89  there  was  no  ice 
to  be  cut,  and  in  erecting  the  ice  slides  in 
the  winter  of  1888-80  a  post  and  wire  fence 
was  found  on  the  premises.  It  had  been 
built  after  November,  1888,  and  before  Feb- 
ruary, 1890,  and  appellant  then  claimed  pos- 
session and  prohibited  putting  up  the  ice 
RlidesL  Appellant  had  possession  at  that 
time,  but  in  1880  Mason  and  Douglas  S.  Tay- 
lor entered  into  a  contract  with  the  con- 
tractors dredging  the  Calumet  river  for  the 
United  States  government,  for  filling  in  the 
land,  and  it  was  filled  at  their  expense, 
amounting  to  $700,  paid  in  September,  1880. 
Appellant  knew  of  the  contract  and  saw  the 
land  being  filled  under  it  by  Mason  and  Tay- 
lor, and  whatever  possession  it  previously 
had  by  virtue  of  its  wire  fence  or  any  previ- 
ous board  fence  was  then  abandoned.  The 
possessdon  of  Mason  and  Taylor,  who  claimed 
to  own  the  land  and  were  filling  it  at  their 
expense  above  the  danger  of  flooding  from 
the  river,  was  utterly  Inconsistent  with  any 
claim  of  possession  by  appellant.  Appellant 
had  possession  afterwards,  but  had  not  been 
In  possession  seven  successive  years  when 
the  suit  was  commenced  on  August  1, 1886. 

Appellant  also  failed  to  prove  payment  of 


taxes  for  seven  successive  years.  It  is  con- 
ceded that  as  to  an  undivided  s/jj  of  the 
land,  on  which  the  tax  was  paid  by  Mason 
January  10,  1891,  there  was  such  a  failure, 
and  that  .the  statute  of  limitations  Is  applica- 
ble to  only  >»/«i.  There  was  also  a  failure 
as  to  the  latter  share.  The  taxes  of  1881  on 
the  premises  became  payable  January  16, 
1885,  and  were  paid  by  Taylor.  Appellant 
had  previously,  on  December  22,  1884,  given 
to  John  J.  Hanberg,  the  collector,  $170  to  pay 
the  taxes  when  they  became  due.  He  bad 
not  received  the  book  or  warrant,  and  when 
he  received  them,  on  January  16th,  and  was 
authorized  to  collect  the  tax,  he  received  pay- 
ment from  Taylor  and  marked  it  as  the  first 
payment,  giving  a  receipt  therefor.  Appel- 
lant made  Hanberg  its  agent  to  make  the 
payment,  and  there  was  no  evidence  that  the 
taxes  were  actually  applied  or  accounted  for 
by  Hanl>erg,  in  his  capacity  as  collector,  be- 
fore the  payment  by  Taylor.  On  the  same 
day  he  marked  a  payment  by  appellant  as  a 
second  payment  of  the  same  taxes.  The  evi- 
dence shows,  that  the  first  pajrment  was  ac- 
tually made  by  Taylor.  Appellant  did  not 
show  good  title  under  the  statute  of  limita- 
tions, and  appellee  proved  a  superior  title 
and  that  she  was  entitled  to  redeem. 

After  the  decree  was  entered,  appellant 
moved  the  court  to  set  it  aside  and  for  a  re- 
hearing, to  enable  it  to  Introduce  further  evi- 
dence material  to  the  issues  in  the  case. 
There  was  no  showing  what  the  evidence 
was,  whom  it  was  expected  to  prove  it  by,  or 
that  there  had  been  any  diligence  in  obtain- 
ing and  producing  It.  The  motion  was  a 
general  request  to  open  the  case,  based  on 
the  fact  that  there  had  been  an  amendment 
to  the  petition,  and  an  answer  thereto,  after 
the  testimony  wos  taken  before  the  master. 
The  amendment  to  the  petition  was  filed  Ju- 
ly 14,  1802,  and.the  decree  was  on  February 
25,  1803.  During  the  Intervening  period 
there  was  no  attempt  to  take  any  new  testi- 
mony. The  amendment  was  proper,  since  a 
complainant  must  recover  on  the  case  made 
by  his  bill,  and  appellant  had  a  right  to  an- 
swer and  contest  the  case  on  which  appellee 
claimed  relief.  Adams  v.  Gill,  158  111.  180, 
41  N.  E.  738.  It  was  also  proper  to  allow  the 
amendment  after  the  proofs  were  taken,  so 
that  the  allegations  and  proofs  might  cor- 
respond. The  regular  and  proper  course  up- 
on an  amendment  is  for  the  court  to  set  aside 
the  defaults,  but,  whether  there  is  such  an 
order  or  not,  an  amendment  to  a  bill  virtual- 
ly sets  the  default  aside.  Gibson  v.  Rees,  60 
111.  383;  Lyndon  v.  Lyndon,  69  111.  43.  Ap- 
pellant is  not  interested  in  any  question  as 
to  the  effect  of  the  amendment  or  the  setting 
aside  of  defaults  as  to  other  parties.  It  was 
entitled  to  answer  the  new  claim  stated  in 
the  amended  petition.  The  amended  answer 
was  proper  so  far  as  It  answered  the  amend- 
ment to  the  bill  and  alleged  any  matter  of 
defense  thereto.    So  far  as  appellee  was  con- 
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cerned.  the  amendment  made  her  petition 
conform  to  proofs  already  taken.  On  the  ref- 
erence before  the  master  several  witnesses 
were  produced  and  examined  by  appellee  as 
to  the  possession  of  Bowen,  and  they  were 
cross-examined  by  the  appellant.  When  the 
amendment  was  made  setting  up  the  facts 
proved  by  such  witnesses,  if  the  appellant 
had  any  evidence  that  Bowen  was  not  In 
possession  It  should  have  moved  with  rea- 
sonable diligence  In  procuring  and  offering 
such  evidence.  It  not  only  did  not  do  so, 
but  did  not  show  that  It  had  any  evidence  of 
that  character.  The  court  was  not  called 
upon  to  reopen  the  case  and  continue  It  un- 
der those  circumstances. 

The  court  found  the  amount  due  appellant, 
which  appellee  was  bound  to  pay  as  a  condi- 
tion to  the  relief  asked  for,  to  be  $900,  but 
adjudged  four-fifths  of  the  costs  against  ap- 
pellant and  satisfied  the  $900  by  way  of  set- 
oCC  against  such  costs.  There  was  no  tender 
to  the  appellant  of  the  amount  due  before 
the  suit  was  begun,  and  In  such  a  case  It 
could  not  be  required  to  pay  the  costs.  The 
rule  is  that  on  a  bill  to  set  aside  a  tax  deed 
the  complainant  must  pay  all  the  costs,  un- 
less a  tender  is  made  and  refused  before  in- 
curring costs.  Gage  v.  Busse,  102  III.  592; 
Gage  V.  Amdt,  121  111.  491,  13  N.  B.  138: 
Glos  V.  Beckman,  168  lU.  74,  48  N.  E.  69. 
Where  the  owner  does  not  pay  the  taxes  due 
the  state,  but  permits  bis  premises  to  be  sold, 
it  is  clearly  inequitable  to  compel  the  bolder 
of  the  deed  to  pay  the  costs  where  there  has 
been  no  tender  of  the  amount;  and  this  is 
60  notwithstanding  the  petition  contains  an 
offe»  to  pay  whatever  may  be  found  to  be 
due.  Counsel  for  appellee  says  that  appel- 
lant should  pay  the  costs  because  it  contest- 
ed the  suit  and  asserted  title  under  Its  tax 
deed.  Appellee  bad  a  right  to  make  a  tender 
of  the  amount  due,  and  thereby  prevent  a 
Judgment  for  costs  against  her,  if  appellant 
elected  to  refuse  It.  She  did  not  choose  to 
do  so,  but  brought  the  defendant  into  court, 
where  she  was  bound  to  prove  the  invalidity 
of  the  tax  deed,  and  could  then  only  have 
relief  by  paying  the  amount  due  for  taxes 
and  Interest.  We  do  not  see  any  ground  for 
changing  the  rule  in  the  fact  that  appellant 
denied  the  averments  of  the  petition  and  re- 
quired appellee  to  prove  them.  The  master 
reported  that  not  more  than  one-fifth  of  the 
costs  was  made  upon  the  issue  In  which  ap- 
pellant was  Interested,  and  the  decree  re- 
quired It  to  pay  four-fifths  of  all  the  costs, 
but  under  the  well-established  rule  It  could 
not  be  required  to  pay  any  costs. 

The  decree  of  the  superior  court  is  afllrm- 
ed,  except  so  far  as  it  requires  appellant  to 
pay  costs  and  sets  off  moneys  due  It  against 
such  costs,  and  the  cause  is  remanded  to 
that  court  with  directions  to  amend  the  de- 
cree so  as  to  require  the  payment  of  all  costs 
by  appellee  and  the  payment  to  appellant  of 
the  amount  due  for  taxes  and  Interest 

Affirmed  in  part,  and  remanded. 


(205  111.  281) 
STOTT  V.  CITY  OF  CHICAGO  et  al.« 
(Supreme  Court  of  lUinolB.    Oct.  26,  1903.) 

MANDAMttS— POLICE  PATROLMAN— PETITION— 

SUFFICIENCY— ELECTION  BY  DOB 

APPOINTMENT. 

1.  A  de  facto  ofBcer  cannot  recover  compensa- 
tion for  his  services,  but  to  be  entitled  to  com- 
pensation an  officer  must  be  such  de  jure. 

2.  An  allegation,  in  a  petition  for  mandamus, 
to  compel  petitioner's  restoration  to  the  office  of 
police  patrolman,  that  petitioner  was  duly  ap- 
pointed to  the  office,  was  insufficient  as  an  alle- 
gation as  to  the  manner  of  petitioner's  appoint- 
ment, the  allemtion  being  of  a  legal  conclusion. 

3.  Starr  &  0,  Ann.  St  1896,  c.  24,  art.  6,  ! 
2,  provides  that  a  city  council  may  by  ordinance 
provide  for  the  election  or  appointment  of  cer- 
tain named  officers,  and  snch  other  officers  as 
may  by  the  council  be  deemed  necessary  or  ex- 
pedient. A  petition  for  mandamus  to  compel 
the  restoration  of  petitioner  to  the  pay  rolls  as 
a  police  patrolman  alleged  that  petitioner  was 
appointed  to  the  office  of  police  patrolman,  and 
alleged  that  a  department  of  police  was  created 
by  ordinance,  consisting  of  superintendent  of 
police  and  certain  other  offices,  and  such  patrol- 
men as  might  be  prescribed  by  ordinance,  but 
there  was  no  allegation  of  the  passage  of  any 
ordinance  fixing  the  number  of  patrolmen  or 
providing  for  their  appointment  or  election. 
Held  that,  as  a  state  conrt  cannot  take  judicial 
notice  of  a  city  ordinance,  the  petition  did  not 
sufficiently  allege  that  petitioner  had  lieen  legal- 
ly appointed. 

4.  Hurd's  Rev.  St  1901,  p.  365,  {  3,  regulat- 
ing the  civil  service  of  cities,  provides  that  civil 
service  commissioners  shall  classify  all  the  of- 
fices and  places  of  employment  in  such  city  with 
reference  to  examinations,  and  that  the  ofllces 
and  places  so  classified  shall  constitute  the  civil 
service  of  snch  city,  and  that  no  appointments 
to  any  of  such  offices  or  places  shall  be  made 
except  according  to  the  rules  hereinafter  men- 
tioned. Section  11  provides  that  officers  elect- 
ed by  the  people  or  whose  appointment  is  sub- 
ject to  confirmation  by  the  ci^  council  shall  not 
he  included  in  such  classified  service.  A  peti- 
tion for  mandamus  to  compel  relator's  reinstate- 
ment as  a  police  patrolman  alleged  that  peti- 
tioner took  the  civil  service  examination  as  to 
his  qualification  as  police  patrolman,  was  pass- 
ed as  qnalified,  and  thereby  was  entitled  to 
stand  at  the  head  of  eligibles  for  appointment 
on  the  police  force.  It  was  then  alleged  that 
petitioner  had  actually  been  appointed  as  a  po- 
lice patrolman,  and  had  been  discharged  without 
authority  of  law.  Held,  that  the  petition  did 
not  show  that  petitioner  was  appointed  under 
the  civil  service  act,  there  being  no  allegation 
that  patrolmen  had  been  classified  by  the  civil 
service  commission  as  required  by  section  3,  or 
that  petitioner  was  not  an  officer  whose  appoint- 
ment was  subject  to  confirmation  by  the  city 
council  so  as  not  to  be  entitled  to  the  benefit  of 
section  12  of  the  act  forbidding  discharges  ex- 
cept for  cause  npon  written  charges,  and  after 
an  opportunity  to  be  beard  in  defense. 

5.  A  demurrer  to  a  plea  will  be  cairied  back ' 
to  a  defect  in  the  petition. 

Appeal  from  Appellate  Court  First  Dis- 
trict 

PeUtlon  by  J.  A.  Stott  agahist  the  city  of 
Chicago  and  others  for  a  writ  of  mandamus 
requiring  defendants  to  place  petitioner's 
name  upon  the  police  pay  rolls.  From  a 
Judgment  of  the  Appellate  Court  (98  111.  App. 

*R«b«arlDK  dented  December  2,  1902. 

f  L  See  OlBcen,  vol.  27,  Cent.  Dig.  |  Ul 
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105)  affirming  a  Judgment  dismissing  tbe  pe- 
tition, petitioner  appeals.    Affirmed. 

TblB  is  an  apipeal  from  a  Judgment  of  tlie 
Appellate  Court  affirming  a  Judgment  of  the 
superior  court  of  Cook  county  dismissing  the 
petition  of  appellant  praying  for  a  writ  of 
mandamus  to  the  city  of  ClUcago,  the  mayor 
and  superintendent  of  police  thereof,  respec- 
tively, commanding  them  to  place  petitioner's 
name  upon  the  ipolice  pay  rolls  of  said  city 
of  Chicago,  to  the  end  that  petitioner  might 
draw  the  pay  of  a  police  patrolman. 

On  the  20tb  day  of  June,  1900,  appellant 
filed  his  petition  In  the  superior  court  of  Cook 
county.  In  which  it  Is  alleged  that  the  city 
of  Chicago  ia  organized  under  the  general 
law  relating  to  cities  and  Tillages;  that  Car- 
ter H.  Harrison  is,  and  ever  since  the  month 
of  April  has  been,  the  mayor  of  said  city; 
that  from  the  18tb  day  of  April,  1881,  there 
has  been,  and  still  is,  "an  executive  depart- 
ment" of  the  municipal  government  of  said 
city  of  Chicago,  "known  as  the  department 
of  police,  which  department  was  created  by 
an  ordinance  of  said  city  of  Chicago,  and  by 
which  ordinance  said  executive  department 
was  made  to,  and  does,  embrace  the  super- 
intendent of  police  and  secretary  to  said  su- 
perintendent, one  captain  of  police  for  each 
police  district,  and  such  number  of  lieuten- 
ants, detectives,  sergeants,  and  police  patrol- 
men as  has  been  or  may  be  prescribed  by  or- 
dinance"; that  by  the  ordinance  creating 
said  department  there  was  created  the  office 
of  superintendent  of  police,  which  by  the 
provisions  of  said  ordinance  was  to  be  filled 
by  appointment  by  the  mayor  of  said  city, 
by  and  with  the  advice  and  consent  of  the 
tity  council  of  said  city,  on  the  first  Mon- 
day of  May,  1881,  and  blannually  thereafter; 
that  Joseph  Kipley  was  on  the  first  Monday 
of  May,  1897,  duly  appointed  by  the  mayor 
of  said  city  as  such  superintendent,  and  by 
reappointment  has  continued  to  be,  and  still 
is,  such  superintendent;  that,  on  the  1st  day 
of  December,  1890,  petitioner  was  a  citizen 
of  the  United  States  above  the  age  of  twen- 
ty-one years,  and  for  more  than  two  years 
had  been  a  continuous  resident  of  the  city 
of  Chicago,  and  was  then  a  qualified  elector 
of  said  city;  that  he  had  never  been  a  de- 
faulter to  the  said  city;  tliat  in  the  month 
of  December,  1890,  said  petitioner  was  duly 
appointed  to  the  office  of  police  patrolman  in 
the  said  department  of  police  in  said  city, 
and  thereupon  took  the  oath  of  office  pre- 
scribed for  such  poUcemen  to  take,  and  at 
once  entered  upon  hla  official  duties  as  snch 
police  officer,  and  lias  held  said  office  of 
police  patrolman  from  thence  hitherto;  that 
petitioner  still  is  a  police  patrolman  of  the 
city  of  Chicago,  duly  appointed  and  qual- 
ified, and  entitled  to  all  the  rights  and  priv- 
ileges of  said  office:  that  petitioner  took  the 
prescribed  civil  service  examination,  which 
be  passed  as  duly  qualified  for  said, office; 
that  by  reason  of  such  examination  and  prior 
e8NJl-47 


military  service  petitioner  was-  entitled  "to 
stand  at  the  head  of  ellglbles  for  appoint- 
ment upon  the  police  force  of  said  city";  that 
on  March  14,  1898,  the  superintendent  of  po- 
lice of  said  city  "arbitrarily,  wrongfully;  and 
without  legal  excuse"  caused  petitioner's 
name  to  be  dropped  from  the  police  pay  roll, 
and  that  by  reason  thereof  petitioner  has 
since  been  unable  to  obtain  payment  of  bis 
salary  as  a  police  patrolman;  that  defend- 
ants, or  some  of  them,  claim  that  said  ac- 
tion of  the  police  superintendent  was  tanta- 
mount to  a  discharge  of  petitioner  as  a  police 
patrolman,  which  the  petitioner  denies;  that 
no  charges  were  ever  preferred  against  peti- 
tioner, no  trial  had,  no  report  to  the  city 
council  of  snch  discharge  by  the  mayor,  nor 
were  any  reasons  presented  therefor  by  said 
mayor  or  other  person;  that  for  nearly  three 
years  prior  to  March  14, 1898,  petitioner  was, 
from  month  to  month,  duly  certified  by  the 
civil  service  commission  upon  the  police  pay 
rolls  of  said  city  as  a  patrolman  entitled  to 
pay,  and  payment  was  made  from  month  to 
month;  that  various  appropriations  had  been 
made  for  the  payment  of  police  patrolmen, 
including  petitioner. 

Pleas  were  filed,  to  which  demurrers  were 
sustained  as  to  all  except  the  third.  Demur- 
rer to  the  third  plea  was  overruled,  and  pe- 
titioner elected  to  stand  by  his  demurrer,  on 
which  Judgment  was  rendered  dismissing  the 
petition.  The  sufficiency  of  both  the  peti- 
tion and  the  plea  are,  under  the  pleadings, 
presented  for  consideration. 

The  principal  averments  of  said  plea  were 
that  the  petitioner  had  not  been  a  police  pa- 
trolman of  the  city  of  Chicago  since  March 
14,  1898;  that  on  that  date  petitioner  was 
"discharged  by  Joseph  Kipley,  superintend- 
ent of  police  of  said  city  of  Chicago,  by  and 
with  the  concurrence  and  assent  of  the  said 
Carter  H.  Harrison,  mayor  of  said  city  of 
Chicago,  and  the  civil  service  commission  of 
said  city  of  Chicago";  that  he  was  dischar- 
ged for  the  good  of  the  service,  and  in  the 
Judgment  of  his  superior  officers  he  was  an 
inefficient  officer,  and  because  of  the  Insuffi- 
ciency of  appropriations  for  the  payment  of 
the  salaries  of  police  patrolmen  the  discharge 
of  some  of  them  was  necessary.  The  order 
under  which  it  is  claimed  petitioner  was  dis- 
charged is  as  follows:  "City  of  Chicago,  De- 
partment of  Police.  Joseph  Kipley,  Chief  of 
Police.  General  order  No.  10.  All  patrol- 
men of  the  2l8t,  22d,  23d,  24th,  27th,  28tb, 
29th  and  30th  precincts  of  the  third  division, 
not  certified  for  appointment  by  the  civil 
service  commission,  are  hereby  discharged 
from  the  force,  to  take  effect  at  5  p.  m.  this 
date.  All  patrolmen  aflFected  by  the  above 
order  will  report  at  the  office  of  the  civil  serv- 
ice commission  for  certification,  In  the  fol- 
lowing order:  21st,  22d,  23d,  24th,  25th  pre- 
cincts at  5  p.  m.;  27th,  28th,  29th  and  30th 
precincts  at  6  p.  m.  Joseph  Kipley,  General 
Superintendent."  It  is  further  averred  that 
sections  1481  and  14S2  of  the  Revised  Code 
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of  Chicago,  passed  April  8,  1897,  were  in 
force  Marcli  14,  1898,  and  were  as  follows: 

"Sec.  1481.  The  superintendent  shall  have 
the  management  and  control  of  all  matters 
relating  to  the  department,  its  officers  and 
members. 

"Sec.  1482.  Said  superintendent  shall  have 
power  to  remove  from  the  police  force  any 
police  patrolman,  and  with  the  concmTence 
of  the  mayor  he  may  remove  or  reduce  in 
rank  any  officer  or  member  of  said  depart- 
ment" 

It  is  further  averred  that  by  the  word  "su- 
perintendent," contained  In  said  sections,  is 
meant  the  superintendent  of  police  of  the 
city  of  Chicago;  that  an  act  of  the  Legisla- 
ture entitled  "An  act  to  regulate  the  civil 
service  of  cities"  was  adopted  by  the  city  of 
Chicago  in  the  prescribed  method,  and  be- 
came in  force  in  said  city  in  August,  1895; 
that  all  the  police  patrolmen  of  the  police 
department  of  said  city  are  civil  service  em- 
ployes; that  if  petitioner  is  granted  a  writ 
of  mandamus  restoring  him  to  the  position 
of  police  patrolman  he  wUI  crowd  out  and 
displace  a  civil  service  employ^  duly  exam- 
ined, certified,  and  appointed. 

W.  B.  Black  and  A.  B.  Chilcoat,  for  appel- 
lant Charles  M.  Walker,  Corp.  Counsel,  and 
Roswell  B.  Mason,  Asst  Corp.  Counsel,  for 
appellees. 

RICKS,  J.  (after  stating  the  facts).  The 
i^osltlon  assumed  by  appellant  in  tills  case, 
its  we  understand  it  from  the  brief  and  argu- 
ment Is  that  this  application  or  petition  Is 
for  the  purpose  of  restoring  him  to  the  pay 
rolls,  bis  contention  being  that  be  Is  still  a 
police  patrolman  of  the  dty  of  Chicago,  and 
that  his  pay  is  illegally  withheld.  He  al- 
leges In  his  petition  that  in  1890  he  was  ap- 
pointed to  the  office  of  police  patrolman,  and 
served  In  that  capacity  and  received  his 
compensation  thence  to  the  14th  day  of 
March,  1898,  when,  as  be  contends,  without 
lawful  authority,  bis  name  was  dropped  from 
the  pay  roll.  He  alleges  further  that  the  de- 
fendants claim  that  he  was  removed  from 
office,  but  this  he  denies,  and  asserts  that  at 
that  time  the  civil  service  act  was  in  op- 
eration in  the  city  of  Chicago,  and  that  he 
could  not  be  removed  from  office  except  in 
compliance  with  that  act  and  that  the  plea 
Interposed  does  not  sufficiently  show  that  he 
was  removed  In  the  manner  pointed  out  by 
that  act  and  that  If  that  act  be  held  not 
applicable  to  his  case,  then  he  could  only  be 
removed  from  office  by  the  mayor,  who  was 
required  by  the  statute  to  report  his  removal 
to  the  city  council  for  its  action,  and  if  the 
city  council  should,  by  a  two-thirds  vote  of 
all  its  members  authorized  by  law  to  be 
elected,  by  yeas  and  nays  disapprove  of  such 
removal,  he  would  thereby  become  restored 
to  his  office;  that  the  plea  falls  to  aver  suffi- 
ciently that  he  was  removed  by  the  mayor, 
or  that  the  mayor  ever  reported  bis  removal 


to  the  city  council;   and  that  therefore,  in 
any  event  his  removal  became  ineffectual. 

The  writ  of  mandamus,  though  no  longer 
a  prerogative  writ  only  becomes  a  writ  of 
right  when  it  shows  upon  its  face  that  the 
petitioner  has  a  clear  right  to  the  relief  be 
seeks.  Swift  v.  Klein,  163  111.  269,  45  N.  E. 
219.  According  to  appellant's  own  contention, 
the  main  purpose  of  Ids  application  for  the 
writ  is  to  entitle  him  to  receive  or  enforce 
the  payment  of  his  compensation.  Although, 
as  between  himself  and  the  public,  he  may 
be  a  de  facto  officer,  and  his  official  acts  be 
given  the  force  and  virtue  of  the  acts  of  an 
officer  de  Jure,  yet  when  the  case  Is  the  as- 
sertion of  bis  individual  right  based  upon 
his  official  character,  he  Is  required  to  show 
that  be  is  an  officer  de  jure.  Home  Ins.  Co. 
V.  Tiemey,  47  111.  App.  600;  People  ex  rel. 
T.  Weber,  86  111.  283;  Same  v.  Same,  89  111. 
347;  People  v.  Tierman,  30  Barb.  193;  Peo- 
ple y.  Hopson,  1  Denio,  574.  In  People  ex 
rel.  T.  Weber,  80  lU.  283,  it  Is  said:  "But  it 
is  said  be  was  de  facto  such  officer.  W'e 
believe  the  rule  to  be,  when  one  claims  rights 
as  an  officer  by  virtue  of  his  office  he  must 
show  that  he  is  legally  entitled  to  act;  that 
he  Is  an  officer  de  Jure  as  well  as  de  facto. 
The  acts  of  the  former  are  valid  and  ef- 
fectual everywhere,  for  he  is  clothed  with 
all  the  power  and  authority  appertaining  to 
the  office,  and  his  acts,  within  the  limits  of 
his  authority,  cannot  be  questioned  any- 
wbere.  The  acts  of  a  de  facto  officer  are 
valid  only  so  far  as  the  rights  of  the  public, 
or  of  third  persons  having  an  Interest  in  such 
acts,  are  involved.  But  such  officer  can 
claim  nothing  for  himself."  And  in  People  t. 
Tierman,  supra,  it  ia  said:  "Possession  un- 
der color  of  title  may  well  serve  as  a  shield 
for  defense,  but  cannot,  as  against  the  pub- 
lic, he  converted  Into  a  weapon  of  attack  to  se- 
cure the  fruits  of  usurpation  and  the  incidents 
of  the  office."  In  People  v.  Hopson,  supra, 
it  is  said:  "Clearly  he  cannot  recover  fees 
or  set  up  any  right  of  property  on  the  ground 
that  he  is  an  officer  de  facto  unless  he  be 
also  an  officer  de  Jure."  "An  officer  de  Jure 
is  one  who  is  clothed  with  the  full  legal 
rlgbt  and  title  to  the  office;  in  other  words, 
one  who  has  been  legally  elected  or  appoint- 
ed to  an  office,  and  who  has  qualified  him- 
self to  exercise  the  duties  thereof  according 
to  the  mode  prescribed  by  law."  23  Am.  & 
Eng.  Ency.  of  Law  (2d  Ed.)  827. 

In  bis  petition  appellant  does  not  state 
how  he  was  appointed  to  office  or  by  whom; 
but  it  is  said  that  although  he  took  the  civil 
service  examination,  and  passed  with  a  grade 
of  100  upon  a  scale  of  100,  and  was  entitled 
to  be  certified  for  admission  to  the  classffied 
service  under  the  civil  service  act  be  was 
denied  such  cerUflcation,  and  was  not  in  fact 
appointed  under  the  civil  service  act  His 
contention  is  that  be  was  appointed  in  com- 
pliance with  the  provisions  of  the  statute  as 
found  .in  the  act  "for  the  Incorporation  of 
cities  and  villages."    Tbe  office  of  policeman 
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or  police  patrolman  was  unknown  to  the 
common  law,  and  wherever  such  office  exists 
It  Is  the  creation  of  statute  law  or  the  crea- 
tion of  mnnlcipal  ordinances.  The  officers 
expressly  provided  for  municlpalltiea  by  stat- 
ute are  "a  mayor,  a  city  council,  a  city  clerk, 
a  dty  attorney,  and  a  city  treasurer." 
Starr  &  C.  Ann.  St.  1806,  c.  24,  art.  6,  i  1. 
Also  by  section  2  of  article  6  of  said  act  it 
is  provided:  "The  city  council  may,  in  its 
discretion,  from  time  to  time,  by  ordinance 
passed  by  a  vote  of  two-thirds  of  all  the 
aldermen  elected,  provide  for  the  election  by 
the  legal  voters  of  the  city,  or  the  appoint- 
ment by  the  mayor,  with  the  approval  of 
the  city  council,  of  a  dty  collector,  a  city 
marshal,  a  dty  superintendent  of  streets, 
a  corporation  counsel,  a  dty  comptroller, 
or  any  or  either  of  them,  and  such  other  offi- 
cers as  may  by  said  council  be  deemed  neces- 
sary or  expedient."  Policemen  and  police 
IMktrolmen,  not  being  specifically  mentioned 
in  the  act,  must  come  within  the  designa- 
tion of  "such  other  officers  as  may  by  said 
coundl  be  deemed  necessary  or  expedient," 
and  until  the  city  council,  in  the  exercise  of 
its  discretion,  passes  an  ordinance,  by  a  two- 
thirds  vote  of  all  the  aldermen  elected,  pro- 
viding for  such  office  of  policeman  or  police 
patrolman,  and  providing  the  manner  in 
which  It  shall  be  ffiled,  whether  by  election 
.or  appointment,  it  cannot  be  said  any  such 
office  exists.  If  the  city  council  does  by 
ordinance  provide  for  such  an  office,  and  also 
provides  that  the  office  shall  be  mied  by  ap- 
pointment, then  the  appointment  is  controlled 
by  section  3  of  article  6,  supra,  which  pro- 
vides: "All  officers  of  any  dty,  except  where 
herein  otherwise  provided,  shall  be  appoint- 
ed by  the  mayor,  •  •  •  by  and  with  the 
advice  and  consent  of  the  city  coundl."  By 
section  4  of  the  same  article  all  officers, 
whether  elected  or  appointed,  are  required  to 
take  the  oath  therein  prescribed,  and  all 
officers,  except  aldermen  and  trustees,  are 
required,  before  entering  upon  the  duties  of 
their  respective  offices,  to  execute  an  official 
bond;  and  by  section  5  of  the  same  article 
all  officers  elected  or  appointed,  except  the 
derk,  aldermen,  mayor,  and  trustees,  are 
to  be  commissioned  by  warrant  nnder  the 
corporate  seal,  signed  by  the  clerk  and  the 
mayor  or  presiding  officer  of  the  city. 

The  petition  in  this  case  avers  that  in 
April,  1881,  an  executive  department  of  the 
municipal  government  of  the  dty  of  Chi- 
cago, known  as  the  department  of  police, 
was  created  by  ordinance  of  said  city,  and 
that  said  department  embraces  the  "super- 
intendent of  police  and  secretary  to  said  su- 
perintendent, one  captain  of  police  for  each 
police  district,  and  such  numb«*  of  lieuten- 
ants, detectives,  sergeants,  and  police  patrol- 
men as  have  been  or  may  be  prescribed  by 
ordinance."  The  petition  also  alleges  that 
the  ordinances  creating  the  said  office  of 
superintendent  of  police  provided  that  the 
same  should  be  filled  by  appointment  by  the 


mayor  of  said  dty,  by  and  with  the  advice 
and  consent  of  the  dty  council,  and  that 
Joseph  Klpley,  superintendent  of  police,  was 
duly  appointed  to  that  office  on  the  first 
Monday  of  May,  1897,  and  by  reappointment 
continued  to  be,  and  still  is,  such  superin- 
tendent. The  petition  then  alleges  "that 
on  the  1st  day  of  December,  1890,  petitioner 
was  a  dtizen  of  the  United  States  above  the 
age  of  twenty-one  years,  and  for  more  than 
two  years  has  been  a  continuous  resident 
of  the  city  of  Chicago,  and  was  then  a  qual- 
ified elector  of  said  city;  that  he  had  never 
been  a  defaulter  to  the  said  city;  that  in 
the  month  of  December,  1890,  said  petitioner 
was  duly  appointed  to  the  office  gf  ixtlice 
patrolman  of  the  said  department  of  police 
in  said  city,  and  thereupon  took  the  oath  oi 
office  prescribed  for  said  policeman  to  take, 
and  at  once  entered  upon  his  offldal  duties 
as  such  police  officer,  and  has  held  such  of- 
fice of  police  patrolman  from  thence  hither- 
to; that  petitioner  still  is  a  police  patrol- 
man of  said  city  of  Chicago,  duly  appointed 
and  qualified,  and  entitled  to  all  the  rights 
and  privileges  of  said  office."  It  is  further 
averred  that  the  pay  roll  upon  which  peti- 
tioner's name  appeared  was  certified  for 
payment,  and  payment  made  up  to  March, 
1898.  Petitioner  alleges  no  facts  concerning 
his  appointment  to  office.  It  is  nowhere  al- 
leged In  the  petition  that  the  dty  coundl, 
either  after  or  before  creating  the  depart- 
ment of  police,  did,  by  ordinance  passed  by 
a  "two-thirds  vote  of  all  the  aldermen  elert- 
ed"  or  "by  ordinance  duly  passed,"  prescribe 
the  number  of  police  patrolmen,  or  for  the 
election  or  appointment  of  any  policeman  or 
police  patrolman,  that  should  be  elected  or 
appointed,  or  whether  the  said  office  should 
be  filled  by  election  or  appointment.  In  the 
seeming  immaterial  matter  of  the  appoint- 
ment of  the  superintendent  of  police,  appel- 
lant expressly  alleges  that  his  appointment 
was  provided  for  by  ordinance;  but  as  to 
the  appointment  of  appellant,  so  far  as 
shown  by  any  allegation  in  the  petition, 
there  appears  no  authority  whatever.  As 
we  have  said.  If  the  appellant  was  appointed 
police  patrolman  it  must  have  been  under 
authority  of  some  ordinance  authorizing  his 
appointment  Whatever  may  be  the  rule 
obtaining  In  municipal  courts,  there  can  be 
no  question  but  that  the  rule  as  applied  to 
the  general  state  courts  is  that  they  will  not 
take  Judicial  notice  of  municipal  ordinances, 
but  such  ordinances  must  be  specially  plead- 
ed, where  the  action  or  the  right  to  the  re- 
lief sought  is  predicated  upon  such  ordinan- 
ces. "The  general  rule  Is  that  state  courts 
of  general  Jurisdiction  will  not  take  Judicial 
notice  of  municipal  ordinances.  A  municipal 
ordinance  is  not  regarded  in  the  light  of  a 
public  law,  of  which  the  courts  should  take 
Judicial  notice,  but  the  party  relying  there- 
on must  allege  and  prove  it  as  a  matter  of 
fact."  17  Am.  &  Bng.  Ency.  of  I.aw  (2d 
Ed.)  937;  15  Ency.  of  PI.  &  Pr.  425;   Illinois 
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Central  Railroad  Co.  t.  Godfrey,  71  UL  600, 
22  Am.  Rep.  112;  Blanchard  v.  Lake  Shore 
&  Michigan  Southern  Railway  Co.,  126  111. 
416,  18  N.  E.  799,  9  Am.  St  Rep.  630. 

Appellant  contends,  however,  that  the  al- 
legation In  his  petition  that  he  "was  duly 
appointed  to  the  office  of  police  patrolman 
in  the  said  department  of  police  in  said  city, 
and  thereupon  took  the  oath  of  office  pre- 
scribed for  such  policeman  to  take,  and  at 
once  entered  upon  his  official  duties,  as  such 
police  officer,  and  has  held  such  office  of  po- 
lice patrolman  from  thence  hitherto,"  is  a 
sufficient  allegation,  and  is  the  usual  allega- 
tion adopted  and  approved  in  such  forms 
of  procedure,  and  that  by  the  use  of  the  word 
"duly"  'there  is  implied  In  the  allegation  a 
-sufficient  averment  of  the  existence  or  pas- 
sage of  whatever  ordinance  is  necessary.  To 
this  contention  we  cannot  accede.  If  the 
office  of  police  patrolman  had  been  one  pro- 
vided by  statute  or  some  general  law  of 
which  It  was  the  duty  of  the  court  to  take 
judicial  notice,  then  there  Is  authority  for 
holding  that  the  word  "duly"  means  In  a 
regular  and  legal  manner,  or,  as  said  in  some 
of  the  cases,  "In  the  proper  way;  regularly; 
according  to  law;"  but,  as  we  have  said,  the 
courts  of  general  jurisdiction  of  the  state  do 
not  judicially  know  of  any  law  except  those 
laws  of  a  general  character  and  applicable 
generally  to  the  municipality  and  the  citi- 
zens of  the  state,  and  to  hold  that  by  merely 
alleging  that  he  was  duly  appointed  appel- 
lant has  made  such  an  allegation  as  author- 
izes him  to  offer  any  class  of  evidence  that 
will  tend  to  support  his  office  would  simply 
be  placing  It  within  the  power  of  appellant 
to  determine  for  himself  what  was  the  legal 
manner  of  his  appointment,  and  to  also 
plead  the  legal  conclusion,  without  setting 
out  the  facts  showing  that  lie  was  legally 
appointed.  It  may  be,  if  appellant  were  an 
officer  of  the  city  or  of  the  county,  whose 
election  or  appointment  is  expressly  provided 
for  by  statute,  that  the  allegation  that  he 
was  duly  appointed  nUght  be  regarded  as 
sufficient  by  the  courts.  We  do  not  wish  to 
be  understood  as  laying  down  the  rule  that 
in  such  cases  such  an  allegation  would  be 
sufficient  where  the  de  jure  right  of  the 
officer  was  the  essential  basis  of  the  action. 
The  general  rule,  as  we  understand  it,  is 
that  where  the  question  is  one  of  office  the 
burden  is  upon  the  pleader  to  show  his  right 
to  the  office.  He  must  plead~  the  facts  from 
which  the  legal  conclusion  of  that  right 
may  be  drawn  by  the  court,  and  not  alone 
by  the  pleader.  Lavalle  v.  Soucy,  90  111. 
467;  People  ex  rel.  v.  Town  of  Mt.  Morris, 
145  111.  427,  34  N.  K  144;  2  Spelling  on  Ex- 
traordinary Relief,  {  1643.  "The  word  'du- 
ly,' when  used  In  a  complaint,  Is  generally  a 
conclusion  of  law.  Denying  that  an  act  was 
duly  done  raises  no  Issue."  1  Ency.  of  PI.  & 
Pr.  807. 

In  the  case  at  bar,  If  appellees  had  travers- 
ed the  allegation  of  the  petition,  and  bad 


denied  tliat  appellant  was  legally  and  duly 
appointed,  we  do  not  think  such  an  allega- 
tion and  denial  would  have  formed  an  Issue 
of  fact  to  be  tried  by  the  court,  but  would 
have  been  a  mere  conclusion  of  the  pleader. 
"Averments  that  certain  transactions  'were 
unlawful,  illegal,  or  wrongful'  have  been 
held  to  be  mere  conclusions  of  law,  unless 
from  the  facts  stated  the  unlawfulness.  Il- 
legality, etc.,  appear.  And  so  an  allegation 
that  a  certain  thing  has  been  'duly'  given, 
executed,  or  performed  is  generally  held  to 
be  only  a  legal  conclusion."  12  Ency.  of  PI. 
&  Pr.  1033. 

The  case  of  Beach  v.  King,  17  Wend.  197, 
would  seem  to  be  directly  In  point.  In  that 
case  the  plaintiff  declared  on  the  common 
counts.  The  defendant  pleaded  that  the 
plaintiff's  right  to  the  money  mentioned  In 
the  declaration,  If  any.  Is  as  one  of  the  next 
of  kin  of  Nicholas  Beach,  deceased;  that  he, 
the  defendant,  was  duly  appointed  adminis- 
trator.of  the  goods,  etc.,  of  the  said  Islcholas 
Beach;  and  that  the  plaintiff  bad  not,  before 
the  commencement  of  the  suit,  executed  a 
bond  with  sufficient  sureties  to  Indemnify  the 
defendant,  and  to  refund,  etc.  Upon  demur- 
rer to  the  plea  the  court  said:  "The  excep- 
tions taken  to  the  plea  are:  (1)  It  is  not 
alleged  that  letters  of  administration  were 
granted  to  the  defendant  nor  any  letters  of 
administration  brought  into  court;  and  (2) 
It  does  not  appear  by  whom  the  defendant 
was  appointed  administrator  nor  whether  he 
was  appointed  under  the  laws  of  this  state. 
The  defendant  cannot  be  administrator  un- 
less letters  of  administration  of  the  goods, 
chattels,  and  credits  of  the  Intestate  had  been 
granted  to  him  by  one  of  the  surrogates  of 
this  state.  •  •  •  The  proper  mode  of 
pleading  the  fact  Is  by  a  direct  allegation 
that  such  letters  were  granted.  The  def«jd- 
ant  has  not  pursued  that  course,  but  pleads 
that  he  was  duly  appointed  administrator. 
This  allegation  consists  partly  of  matter  of 
fact  and  partly  of  matter  of  law,  and  Is  not 
capable  of  trial.  That  the  defendant  was 
appointed  administrator  by  somebody  or  in 
some  form  is  a  question  of  fact,  but  whether 
he  was  duly  appointed  or  not  is  a  question  of 
law.  The  defendant  should  have  stated  how 
he  was  appointed,  and  then  the  court  could 
determine  Its  sufficiency  upon  demurrer,  or. 
If  an  issue  to  the  country  were  joined  upon 
the  fact  of  having  obtained  letters,  the  qnes- 
tion  could  be  tried  by  jury." 

Nor  are  the  allegations  of  the  petition  suffi- 
cient to  bring  appellant  within  the  protec- 
tion of  the  civil  service  act.  The  only  alle- 
gation concerning  that  act  Is  "that  on  De- 
cember 18, 1897,  by  order  of  the  superintend- 
ent, petitioner  took  the  civil  service  exam- 
ination as  to  his  qualifications  as  a  police 
patrolman,  which  examination  was  taken  un- 
der the  civil  service  commission  of  the  city 
of  Chicago,  which  city  had  theretofore  adopt- 
ed the  civil  service  act,  so-called,  and  was 
then  under  said  civil  service  act,  and  go  vers- 
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ed  thereby,  upon  Vc'liicli  examiaatiou  petitioner 
was  passed  as  qualiUed,  standing  100  upon  a 
scale  of  100;  that  petitioner  was  a  soldier 
In  the  United  States  volunteers  during  the 
war  of  1&61-65,  and  held  at  the  time  of  such 
examination  an  honorable  discbarge;  that 
by  reason  of  said  military  service  and  dis- 
cbarge, and  having  passed  said  examination 
100,  petitioner  -was  entitled,  on  report  there- 
of, to  stand  at  the  head  of  ellgibles  for  ap- 
pointment on  the  police  force  of  said  city." 
There  is  also  an  allegation  that  the  pay  roll 
was  certified  by  tbe  civil  service  commission 
from  1895  to  1898.  These  are  all  the  allega- 
tions relative  to  the  civil  service  act,  and  it 
may  well  be  doubted  If  there  was  a  sufficient 
allegation  that  the  act  was  even  adopted  by 
the  city.  But,  should  it  be  conceded  that  the 
allegation  is  sufficient  to  show  the  adoption 
of  the  act,  much  more  is  required  to  show 
that  appellant  is  brought  within  the  provi- 
sions of  that  act.  By  section  3  of  the  act 
(Kurd's  Kev.  St.  1901,  p.  365)  to  regulate 
the  civil  service  of  cities  It  ts  provided: 
"Said  commissioners  shall  classify  all  the 
offices  and  places  of  employment  In  such  city 
with  reference  to  the  examinations  herein- 
after provided  for,  except  those  offices  and 
places  mentioned  in  section  11  of  this  act 
The  offices  and  places  so  classified  by  the 
commission  shall  constitute  the  classified  civil 
service  of  such  city;  and  no  appointments 
to  any  of  such  offices  or  places  shall  be 
made  except  under  and  according  to  tbe  rules 
hereinafter  mentioned."  Conceding  that  ap- 
pellant was  appointed  to  the  office  of  police 
patrolman,  it  would  still  be  necessary  for  him 
to  show  that  the  civil  service  commission  had 
classified  the  offices,  and  that  the  office  held 
by  him  was  placed'  In  the  classified  service, 
and  was  not  an  office  or  place  mentioned  in' 
section  11  of  the  act.  Section  11  of  the  act 
provides:  "Officers  who  are  elected  by  the 
people,  or  who  are  elected  by  the  city  coun- 
cil pursuant  to  the  city  charter  or  whose  ap- 
pointment is  subject  to  confirmation  by  the 
city  council,  •  •  •  shall  not  be  Included 
In  such  classified  service.".  If,  then,  appel- 
lant was  appointed  by  tbe  mayor  and  con- 
firmed by  the  city  council,  his  office  is  one 
that  Is  especially  excepted  from  the  opera- 
tion of  the  civil  service  act;  and  if  appel- 
lant's office  was  one  not  within  the  exception 
made  by  section  11,  but  was  one  to  which 
the  general  provisions  of  the  civil  service 
act  applied,  then  tbe  allegations  of  his  pe- 
tition failed  to  bring  him  within  section  12 
of  the  act,  which  relates  to  removals,  and 
provides:  "No  officer  or  employee  In  the 
classified  civil  service  of  any  city,  who  shall 
have  been  appointed  under  said  rules  and 
after  said  examination,  shall  be  removed  or 
discharged  except  for  cause,  upon  written 
charges  and  after  an  opportunity  to  be  heard 
In  his  own  defense."  In  his  petition  he  fails 
to  allege  that  the  civil  service  commission 
bad  classified  the  office,  or  had  made  rules  to 
carry  out  the  purposes  of  the  act,  and  for 


examinations,  appointments,  and  removals, 
as  required  by  section  4  of  the  act,  and  whol- 
ly fails  to  show  by  his  petition  that  be  was 
in  tbe  classified  service,  or  that  he  had  been 
appointed  under  any  rules  relative  to  that 
service  "after  an  examination,"  but,  on  the 
contrary,  he  shows  that  he  was  not  appoint- 
ed '  after  an  examination,  but  was  removed 
after  the  examination  and  before  the  certifi- 
cation. We  regard  the  petition  in  this  case 
so  lacking  in  substance  that  it  was  obnoxious 
to  general  demurrer. 

Upon  such  a  petition  can  It  be  said  that  ap- 
pellant has  shown  a  clear  right  to  have  the 
thing  sought  by  him  done,  and  by  the  person 
or  body  sought  to  be  coerced?  Appellant  de- 
murred generally  and  for  substance  to  ap- 
pellees' plea,  and  by  such  demurrer  brought 
before  tbe  court  not  only  the  sufficiency  of 
the  plea,  but  of  the  petition  also.  "It  Is  an 
established  rule  that  upon  tbe  argument  of  a 
demurrer  tbe  court  wiU,  notwithstanding  tbe 
defect  of  the  pleading  demurred  to,  give 
judgment  against  the  party  whose  pleading 
was  first  defective  in  substance."  Cleveland 
V.  Skinner,  56  111.  500.  In  Illinois  Fire  Ins. 
Co.  V.  Stanton,  67  111.  354,  it  is  said  (page 
858) :  "By  the  well-settled  principles  of  plead- 
ing, the  demurrer  would  reach  back  te  the 
first  error  In  the  pleadings,  and  the  conse- 
quences of  a  defective  pleading  will  rest  up- 
on the  party  committing  the  first  error,  and 
tbe  applicant  cannot  complain  that  a  defect- 
ive replication  was  allowed  to  stand  to  a  de- 
fective plea.  If  the  replication  was  bad  the 
plea  is  also  bad,  and  both  would  fall  togeth- 
er." See,  also,  Barrow  v.  Window,  71  111. 
214. 

Entertaining  the  views  above  expressed  as 
to  the  petition  In  this  case,  and  under  the 
state  of  the  pleadings,  it  would  seem  unnec- 
essary to  extend  this  opinion  to  a  discussion 
of  the  merits  of  appellees'  plea. 

We  are  urged  by  appellant  to  decide  this 
case  upon  its  merits,  and  the  reason  assigned 
Is  that  the  questions  presented  are  Important 
as. affecting  not  only  tbe  rights  and  duties  of 
the  city,  but  other  persons  who  claim  rights 
under  the  civil  service  act.  It  may  be  that 
the  questions  presented  are  of  Importance, 
and  should  be  settled  by  the  courts.  That 
matter  can  only  be  determined  when  the 
questions  are  properly  raised,  upon  sufficient 
allegations  in  the  petitions  or  pleas,  that  this 
court  may  have  before  It  all  the  law  and  or- 
dinances relative  to  the  appointment  and  re- 
moval of  officers,  which  must  be  considered 
together  with  the  civil  service  act.  In  the 
present  case  we  are  left  to  surmise  the  man- 
ner of  appointment  of  the  appellant.  Wheth- 
er be  was  appointed  by  the  superintendent 
of  police  or  by  the  mayor  is  left  as  a  mere 
matter  of  argument,  and  we  are  unwilling  to 
assume  the  material  facts  that  should  be 
contained  in  the  pleadings  in  order  to  express 
our  opinion  upon  the  questions  that  may 
arise  under  the  civil  service  act. 

The  superior  court  of  Cook  county  render- 
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ed  a  judgment  against  appellant  upon  tbe 
pleadings.  Tnls  Judgment  was  affirmed  by 
the  Appellate  Court,  and  we  think  properly; 
bcnce  tbe  Judgment  of  tbe  Appellate  Court 
is  affirmed.    Judgment  affirmed. 


(206  in.  87) 

MORRIS  V.  JAMIESON  et  al.* 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

BROKERS— STOCKS— SHORT  SALES— BORROWINQ 
CONTRACT— MARGINS— BROKERS'  DUTIES— AS- 
SUMPSIT —  MONEY  HAD  AND  RBCBIVBD  — 
BREACH  OF  DUTY— NATURE— TORTS— WAIVER 
—EVIDENCB— ADMISSION— ENTIRE  CONVERSA- 
TION. 

1.  Where,  in  an  action  on  the  common  counts 
against  brokers  to  recover  an  alleged  profit  on  a 
short  sale  of  stocks,  plaintiff  introduced  certain 
statements  of  account  rendered  by  defendants, 
showing  a  credit  for  the  sale,  as  an  admission 
of  the  amount  received,  defendants  were  en- 
titled to  introduce  a  letter,  accompanying  such 
statements,  notifying  plaintiff  of  the  amount 
advanced  by  defendants  for  the  purpose  of  bor- 
rowing stock  with  which  to  cover  the  sale,  show- 
ing an  advancement  exceeding  the  amount  re- 
ceived for  the  stock  sold. 

2.  Where  brokers,  at  the  request  of  a  custom- 
er, borrowed  stocks  to  cover  a  short  sale,  and 
were  compelled  to  pay  therefor  more  than  the 
amount  received  on  the  sale,  they  were  not 
bound,  in  the  absence  of  proof  of  a  rule  or 
usage,  to  require  the  lender  to  put  up  margins 
to  secure  the  seller  against  the  decline  of  the 
stock  so  loaned. 

3.  Evidence  of  a  witness  that  it  was  the  duty 
of  brokers,  after  delivery  of  stock,  to  guaranty 
the  transaction  and  protect  the  customer  from 
loss,  and  that  the  witness  had  transactions  in 
stock  running  into  thousands  of  shares,  and 
had  never  known  of  a  case  where  the  broker 
did  not  call  margins  from  a  lender  of  stock  bor» 
rowed  to  cover  a  short  sale,  was  insuf&cient  to 
establish  a  usage  or  custom  imposing  such  duty 
on  a  broker. 

4.  Where  it  was  claimed  that  plaintiff's  bro- 
kers were  indebted  to  him  by  reason  of  a 
breach  of  their  duty  to  require  margins  from 
a  lender  of  stocks  borrowed  to  cover  a  short 
sale  made  by  them  for  plaintiff,  the  amount  due 
could  not  be  recovered  in  an  action  based  on 
common  counts  for  money  had  and  received. 

5.  Where  plaintiff  claimed  tbe  right  to  recover 
from  his  brokers  by  reason  of  their  failure  to 
require  margins  of  a  lender  of  stock  borrowed 
by  defendants  to  cover  a  short  sale  for  plain- 
tiff, defendants'  breach  of  duty,  if  any,  was  a 
breach  of  contract,  and  not  a  tort,  which  plain- 
tiff could  waive  and  sue  on  the  common  counts 
in  assumpsit. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Nelson  Morris  against  M.  M. 
Jamiesou  and  others.  From  a  Judgment  in 
(avor  of  defendants,  affirmed  by  tbe  Appel- 
late Court  (99  IlL  App.  32),  plaintifC  appeals. 
Affirmed. 

May  30,  189(5,  appellant  sued  Malcolm  M. 
Jamleson  and  others,  constituting  tbe  firm  of 
Jamleson  &,  Co.,  In  tbe  circuit  court  of  Cook 
county,  in  assumpsit.  Tbe  declaration  con- 
sists of  tbe  common  counts  only,  and  In- 
cludes counts  on  an  account  stated,  a  cotint 
for  Interest,  and  a  count  for  money  bad  and 
received.  Defendants  pleaded  tbe  general  is- 
sue.   At  tbe  conclusion  of  tbe  evidence  for 

•Rehearisg  denied  December  2,  1903. 


the  plaintiff,  tbe  court,  on  motion  of  the 
defendants,  excluded  the  plaintiff's  evidence, 
and  directed  the  Jury  to  find  the  Issues  for 
the  defendants.  An  appeal  was  prosecuted 
to  the  Appellate  Court  for  the  First  Dis- 
trict, where  tbe  Judgment  of  the  circuit  court 
was  affirmed,  and  this  appeal  is  prosecuted. 
The  suit  was  for  an  alleged  balance  due 
from  defendants  to  plaintiff.  Tbe  only  evi- 
dence produced  on  the  trial  was  certain  docu- 
ments and  letters,  and  tbe  testimony  of 
Charles  E.  Davis,  secretary  of  appellant.  Ap- 
pellant assigns  error  of  tbe  Appellate  Court 
in  affirming  the  Judgment  of  tbe  circuit  court 
and  rendering  Judgment  against  appellant, 
and  In  not  reversing  tbe  judgment  of  the 
circuit  court  and  remanding  tbe  cause.  But 
two  propositions  are  argued:  First,  that  the 
circuit  court  erred  In  directing  tbe  verdict 
for  appellees;  and,  second,  that  tbe  action 
would  lie  upon  tbe  common  counts  for  money 
had  and  received.  These  are  the  only  mat- 
ters material  to  be  considered  in  this  case. 

Dupee,  Judab,  Willard  &  Wolf,  for  appel- 
lant Francis  A.  lUddle  and  James  E.  Mun- 
roe,  for  appellees. 

RICKS,  J.  (after  stating  tbe  facts).  The 
position  taken  by  the  appellees,  and  evi- 
dently entertained  by  the  trial  and  Appel- 
late Courts,  is  that  tbe  action  In  question 
could  not  be  maintained  under  the  com- 
mon counts,  and,  there  being  no  evidence 
that  would  warrant  a  verdict  and  Judgment 
under  such  counts,  the  Instruction  asked  was 
given.  If  the  action  could  not  be  had  under 
tbe  common  counts,  then  it  is  conceded  that 
the  Instruction  should  have  been  given,  and 
to  properly  determine  whether  It  was  nec- 
essary that  the  declaration  should  contain 
special  counts  upon  tbe  case,  or  whether 
the  common  counts  were  sufficient,  It  will  be 
necessary  to  review  the  evidence. 

Tbe  appellees  were  brokers  In  Chicago, 
and  as  such  brokers  or  agents  dealt  In  stocks, 
and  appellant  was  a  trader  In  stocks  for 
profit.  About  December  1,  1892,  appellant 
directed  appellees  to  sell  1,000  shares  of 
Street's  Stable  Car  Line  stocks  (hereafter 
called  "Street  stock")  for  tbe  sum  of  ?29,000, 
deliverable  to  the  purchaser  within  60  days. 
This  stock  appellant  did  not  own,  and  the 
sale  Is  what  is  called  a  "short  sale."  Before 
the  time  for  tbe  delivery  of  this  stock,  Jamle- 
son &  Co.,  at  the  request  of  appellant,  did 
what  Is  termed  "borrowing  the  stock"  for 
appellant  for  delivery  on  his  contract  of 
sale,  and  paid  to  the  lender  of  tbe  stock  $30 
per  share,  or  in  all  $30,000,  for  the  loan 
of  the  stock,  and  delivered  the  stock  to  the 
pucchaser  about  January  31,  1893,  and  on  the 
latter  date  sent  to  appellant  a  written  re- 
port of  tbe  transaction.  Davis,  tbe  only  wit- 
ness, testffied  that  tbe  business  relations  l>e- 
tween  appellant  and  appellees,  which  began 
some  time  In  1892  and  were  terminated  In 
June  or  July,  1893,  Involved  tbe  purchase  and 
sale  of  about  10,000  shares  of  stock,  but  that 
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all  the  stock  transactions  between  the  par- 
ties, except  tlie  one  of  Deceml>er  1,  1892. 
above  mentioned,  were  fully  settled,  and  timt 
the  last-named  transaction  is  the  only  mat- 
ter inTolred  in  this  litigation.  Reference  is 
made  to  other  transactions  for  the  reason 
that,  in  various  statements  rendered  by  ap- 
pellees to  appellant,  other  matters  appear, 
and,  without  some  explanation,  might  be 
confusing. 

Eight  statements  made  by  appellees  to 
appellant  of  the  account  between  them,  in 
so  far  as  It  related  to  the  stock  involved  in 
this  suit,  were  offered  In  evidence  by  appelr 
lant  The  first  statement  introduced  in  evi- 
dence was  that  of  date  January  31,  1893,  and 
is  as  follows: 

"PlalntiS'i  Exhibit  1. 
Sold  for  «/o  No.  2B. 

Dacl.    1000  Street's  b/60,  29 $29,000 

60  days'  Int 290 

$29,290 
Less  Dividend  1% 1,000 

$28,290 

Less  comsn ,  125 

$28,166 
Cbso.  Jany.  $1,  1893.— Bnt  Davis. " 

This  statement  was  inclosed  with  a  letter, 
which  appellant  did  not  offer  in  evidence 
at  the  time  he  offered  the  statement,  but 
upon  direct  and  cross  examination,  Davis, 
the  secretary  of  appellant,  who  testified  that 
he  had  entire  charge  of  the  stock  transac- 
tions between  appellant  and  appellees,  tes- 
tified tliat  "on  the  31st  of  January  Jamie- 


son  &  Co.  reported  to  Nelson  Morris  that  they 
had  borrowed  1,000  sliares  of  stock  and  de- 
livered it  out  on  this  short  sale,  and  they 
sent  a  memorandum  of  that  transaction.  I 
did  not  know  personally  that  they  did  do 
anything  of  that  kind,  but  that  is  the  way 
they  reported.  The  report  was  in  writing." 
Upon  cross-examination  the  witness  testified 
that  Plaintiff's  E>xhibit  No.  1,  above  set  fortii 
in  this  opinion,  came  to  Nelson  Morris  in- 
closed in  a  letter  written  by  appellees  to 
appellant,  dated  January  31,  1893,  which  he 
identified,  and  which  letter  contained  the 
statement:  "We  made  deliveries  of  1,000 
shares  and  hand  you  herewith  memoran- 
dum of  same.  We  have  borrowed  the  stock 
for  four  months,  flat,  at  30."  The  witness 
Davis  testified  that  the  word  "fiat,"  used  in 
the  letter  above  quoted  from,  means  with- 
out interest.  He  also  testified  that  appel- 
lees borrowed  the  stock  at  the  request  of 
appellant  to  deliver  in  this  short  sale,  and 
that  he  supposed  appellees  furnished  the 
money  to  borrow  it;  that  Nelson  Morrie 
never  gave  his  check  for  it,  or  paid  for  It 

The  eight  statements  made  by  appellees  to 
appellant  of  the  transaction  in  question,  and 
offered  in  evidence  by  appellant,  we're  made 
at  the  end  of  each  of  the  months  of  Jan- 
uary, February,  March,  April,  May,  June, 
July,  and  August,  1893.  It  will  not  be  nec- 
essary to  Incorporate  in  this  opinion  all 
these  statements,  but  the  following  will  be 
sufiScient: 


Date 

Jan.  81  Balaiuw  short 


PLAINTIFF'S  Exhibit  2,  a  l.  k. 

Feb.  2.  A  M. 

Dr.     No.  25.       In  Account  with  Jamleson  A  Co.    Cr. 

Int    Date 

Jan.   1  Balance 

81     1,000  Streets  s/60  leu  DlT.  1% 
Interest 


Amt. 
28,165 
<,968.02    30.67 


84.133.02   80.67 


Price    Amt.    Days  Int. 
6,937.36    81    SO.ei 
t»     28,165 

30.67 


Feb.  1  Balance 

short 
1,000  Street  car  lln* 
1,000     "       s/60 


84.133.08 

6,968.02 
>8,U& 


80.67 


Data 

May  81  BaUnc* 


short 


PLAINTIFF'S  EXHIBIT  8,  A.  L.  K. 

June  7,  A  M. 

Dr.     No.  26.       In  Account  with  Jamleson  &  Co.   Or. 


Amt  Int. 
4,076.59  20.95 
56,935.16 


61,011.76    20.96 


Date 
May    1 


June  1 


Balance 


2,000  Streets 
31  Interest 


short 


Balance 
2,000  Streets 


short 


0.  E.  Davll. 


Amt     Days  Int 
4,056.64    31    20.95 
66,935.16     S 


20.9S 

61,011.75 

4,076.59 
66,935.16 


20.96 


Date 

inly  25  Div.   1,000  StreeU 
21  Balance   Interest 
do    short 
Balance 


Dr. 
Price 
1 


PLAINTIFF'S  EXHIBIT  8,  A.  L.  K. 
No.  25.       In  Account  with  Jamleson  ft  Co. 


Cr. 


Amt 
1,000 

29.872.66 
8,117.32 

83.989.98 


Days  Int 

6        83 

20.34 


21.17 


Date 

July  1  Balance 

do  short 

1.000  StreeU 
81  Interest 


Amt.  nav9    Int. 
4,096.98    81    21.17 
28,872.66 


20.34 


Aug.  1  Balance 

do  short 

1.000  Streets 


(O.K.  DavU)    83,989.98 

8,117.32 
29.872.66 


21.17 
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These  are  fair  samples  of  all  the  accounts, 
and  the  particular  Item  In  controversy  la 
referred  to  in  all  the  various  counts  in  sub- 
stantially the  same  manner,  and  in  every 
such  account  so  rendered  it  is  shown  that 
the  1,000  shares  of  Street  stock  was  short. 
Davis  testified  that  appellees  had  paid  to 
appellant  all  balances  appearing  in  any  of 
these  accounts,  except  tliat  relating  to  the 
sale  of  the  1,000  shares  of  Street  stock  of 
December  1st,  and  that  on  the  29th  day  of 
August,  1893,  he  tendered  to  appellees  1,000 
shares  of  Street  stock;  that  the  market  value 
Of  the  1,000  shares  so  tendered  was  on  that 
day  $18,000,  and  that  on  making  such  ten- 
der he  demanded  from  appellees  the  sum  of 
$11,872,66,  the  same  beiug  the  dltFerence 
between  $29,872.66,  which  appellant  claim- 
ed as  a  credit  to  him,  and  $18,000,  the  mar- 
ket value  of  the  Stock  tendered;  that  appel- 
lee Jamleson  took  the  stock,  requested  wit- 
ness to  remain  a  few  moments  in  his  office 
while  he  went  on  change,  and  that  Jamie- 
son  went  away,  and  returned  in  about  15 
minutes,  and  handed  the  stock  back  to  wit- 
ness, saying  that  the  person  from  whom 
the  stock  had  been  borrowed  had  refused 
to  receive  it;  that  witness  took  the  stock 
away  with  him;  that  he  did  not  know  how 
many  times  appellees  had  borrowed  stock 
on  account  of  the  sale  In  question;  that  they 
reported  having  borrowed  it  on  two  occa- 
sions. The  lender  of  the  stock,  as  appears 
from  the  evidence,  was  a  Mr.  Koch. 

Before  appellant  took  the  1,000  shares  of 
Street  stock  to  appellees,  and  tendered  it, 
as  the  witness  Davis  testifies,  to  make  good 
their  short  sale,  appellant  had  received  two 
letters  relating  to  this  borrowed  stock,  as 
follows: 

"CJhlcago,  June  3,   1893. 

"Nelson  Morris,  Esq.,  City— Dear  Sir:  We 
have  borrowed  one  thousand  shares  Street's 
Stable  Car  Co.  at  ninety  days  from  May  31, 
the  lender  paying  us  Interest  at  the  rate  of 
two  per  cent  per  annum. 

"Tours  truly,  Jamleson  &  Oo." 

"Chicago,  August  22,  1803. 

"Nelson  Morris,  Esq.,  U.  S.  Yards,  Cbl- 
cago— Dear  Sir:  We  notified  Mr.  Ed.  Koch 
yesterday,  from  whom  we  borrowed  th* 
thousand  shares  stock  for  your  account  that 
you  desired  to  deliver  the  same  at  the  ex- 
piration of  contract,  if  agreeable  to  him. 
He  notifies  us  to-day  that  he  Is  not  In  finan- 
cial condition  to  accept  the  stock  now  or  at 
the  expiration  of  contract. 

"Yours  truly,  Jamleson  &  Co." 

Appellant  replied  to  these  letters  by  the 
following: 

"Chicago,  111.,  Aug.  24,  1803. 

"Messrs.  Jamleson  &  Co.,  187  Dearborn  St., 
City— Gentlemen:  Yours  of  the  22d  was  du- 
ly received.  Our  Mr.  Davis  called  to  see 
your  Mr.  Jamleson  twice  yesterday  in  re- 
gard to  it,  but,  not  finding  him  in,  called 
again  to-day,  and  now  Informs  me  that  you 
tell  him  that  Mr.   Koch  -  never  put  up  any 


margins  on  this  deal,  although  you  called 
upon  him  to  do  so  some  time  ago,  and  that 
you  did  not  thereupon  order  the  stock  sold 
under  the  rules  of  the  exchange,  because 
there  was  no  market  for  It  In  view  of  these 
facts,  and  the  fact  that  you  never  heretofore 
advised  me  of  them,  I  do  not  see  how  I  can 
do  other  than  look  to  you  to  make  good  the 
amount  which  I  should  have  received,  bad 
you  properly  looked  after  the  trade  and  not 
neglected  my  interests.  You  will  therefore 
kindly  oblige  me  by  sending  me  your  check 
for  the  amount  due  me,  based  on  the  pres- 
ent market  price  for  the  stock.  Kindly  give 
this  matter  your  immediate  attention. 

"Yours  truly.  Nelson  Morris." 

Under  the  evidence,  as  Is  shown  by  the 
testimony  of  Davis,  appellant's  secretary,  ap- 
pellees had  borrowed  the  stock  and  advanced 
their  money  for  It  to  fill  the  sale  made  by 
them  at  appellant's  request,  the  sum  ad- 
vanced being  $30,000,  and,  leaving  out  the 
question  of  dividends  and  commissions,  was 
at  least  $1,000'  more  than  the  money  appel- 
lees had  received  in' the  transaction  to  be 
placed  to  the  credit  of  appellant  The  wit- 
ness Davis  also  testified  that  be  knew  the 
practice  with  reference  to  borrowing  stock, 
and  that  when  it  was  borrowed  for  such 
transactions  it  was  upon  the  market  price  at 
the  time  of  the  borrowing.  It  will  be  observ- 
ed that  the  sale  was  made  December  1, 1882, 
and  the  delivery  January  31,  1893,  which 
was  Just  at  the  expiration  of  the  60  days. 
Appellant  had  notice,  then,  of  the  borrowing 
and  of  the  rate  per  share  that  was  advanced 
by  appellees  to  borrow  this  stock;  the  fact 
of  the  borrowing  and  the  price  being  ex- 
pressly stated  In  the  lettw  of  January  31. 
1893.  Appellant  also  knew  that  be  had  paid 
nothing  for  the  stock  that  had  been  borrow- 
ed, and  that  the  lender  of  the  stock  was  un- 
able to  receive  the  same  back  and  refxind 
the  money  advanced  by  appellees  to  borrow 
the  same.  With  all  these  facts  before  ap- 
pellant, his  letter  of  August  24th  was  writ- 
ten, in  which  he  Insists  that,  because  appel- 
lees did  not  require  Koch,  the  lender  of  the 
stock,  to  put  up  margins  on  the  deal,  and 
thus  protect  the  stock,  appellees  should  re- 
ceive the  1,000  shares  of  such  stock  from 
appellant  and  pay  blm  the  difference  in 
cash;  and,  on  their  failure  to  do  so,  appellant 
brought  his  suit  laying  his  damages  at  $17,- 
000.  Under  such  state  of  facts,  could  ap- 
pellant recover  for  money  had  and  received? 

Appellant's  position  now  Is  that  as  ap- 
pellees sold  1,000  shares  of  stock  on  ac- 
count of  appellant,  and  received  the  proceeds 
of  such  sale,  and  so  reported  to  appellant, 
and  at  continuous  monthly  periods  rendered 
him  statements  of  account  showing  such  pro- 
ceeds to  his  credit,  and  appellant  having  aft- 
erwards in  due  time  tendered  the  stock,  ap- 
pellees therefore  became  liable  to  appellant 
for  money  had  and  received  to  his  use.  Ap- 
pellant cites  sections  117  and  118  of  2  Green- 
leaf  on  Evidence,  wherein  it  Is  said  (section 
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117):  "The  count  for  money  had  and  recelv-  i 
ed,  ■which  in  Its  spirit  and  objects  has  been 
likened  to  a  bill  In  equity,  may  in  general 
be  proved  by  any  legal  evidence  showing 
that  the  defendant  has  received  or  obtained 
possession  of  the  money  of  the  plaintiff, 
which  in  equity  and  good  conscience  he 
.ought  to  pay  over  to  the  plalntifr."  And  in 
section  118:  "What  is  money  had  and  re- 
ceived? *  •  •  If  the  defendant  was  the 
agent  of  the  plaintiff,  and  the  evidence  of  his 
receipt  of  the  money  is  In  his  own  account 
rendered  to  his  principal,  this  will  generally 
be  conclusive  against  Mm,  unless  he  can 
clearly  show  that  it  was  unintentionally  er- 
roneous." 

Appellant  cites  authorities  to  the  effect 
that,  If  one  renders  an  account  from  time 
to  time  which  contains  the  statement  that 
money  is  received  to  the  credit  of  another, 
he  is  bound  by  that  action,  unless  he  can 
show  the  statement  was  made  unintentional- 
ly and  by  mistake.  We  cannot  see  that  the 
rule  of  law  thus  invoked  has  any  applica- 
tion to  the  case  at  bar.  The  argument  pro- 
ceeds upon  the  theory  that  appellant  Is  now 
insisting  upon  and  brought  his  suit  for  the 
$28,165,  which  he  says  appears  from  the 
statement  of  January  31,  1893,  made  by  ap- 
pellees to  him,  as  being  to  his  credit.  This 
contention  is  not  supported  by  the  record. 
To  begin  with,  his  suit  is  only  for  $17,000, 
and  was  begun  after  a  tender  of  certain 
stock  and  a  demand  of  a  balance.  Nor  do 
we  agree  with  the  position  taken  by  appel- 
lant that  the  evidence  In  this  case  shows,  or 
tends  to  show,  that  appellees  reported  on  Jan- 
uary 31,  1893,  or  at  any  other  time,  the  bare 
fact  that  they  had  |28,165  on  their  books  to 
his  credit  on  account  of  the  transaction  In 
question.  Appellant's  contention  Is  that  he 
only  offered  the  statement  of  the  account, 
and  did  not  offer  the  letter  in  which  that 
statement  was  enclosed,  which  letter  ap- 
prised appellant  of  the  fact  that  the  1,000 
shares  which  had  been  delivered  under  that 
sale  had  been  borrowed  by  appellees  for  ap- 
pellant's benefit  to  carry  out  the  trade,  and 
for  which  they  had  paid  $30,000,  and  that 
appellees,  by  bringing  out  the  contents  of 
the  letter  on  cross-examination,  could  not 
have  the  benefit  of  It  in  determining  wheth- 
er the  Instruction  should  have  been  given. 
In  other  words,  his  position,  as  we  under- 
stand It,  is  that  the  statement  of  the  ac- 
count was  an  admission,  complete,  separate, 
and  distinct  In  Itself;  that  the  letter  In- 
closing the  statement  containing  the  refer- 
ence to  the  stock  borrowed  niton  which  to 
realize  the  money  so  reported  was  not  so 
connected  with  It  that  appellees  can  have 
the  benefit  of  it;  and  that  it  was  error  In 
the  court  to  admit  it,  and  it  should  not  have 
been  considered. 

The  memorandum  evidenced  the  delivery 
of  the  stock  on  short  sale  to  the  seller  and 
the  amount  of  the  purchase  price  received  by 
appellees  for  It    The  letter  showed  where. 


how,  at  what  price,  and  on  what  terms  &p- 
pellees  acquired  the  stock  which  they  so  de- 
livered for  appellant,  and  we  think  would  be 
admLssible  under  the  rule  as  stated  by  ap- 
pellant, viz.:  "The  rule  regarding  admissions 
is  that  only  those  parts  of  the  whole  conver- 
sation or  writing  which  cover  the  same  sub- 
ject-matter as  that  of  the  adverse  party's 
examination  are  made  admissible  by  the  in- 
troduction of  such  conversation  or  writing, 
or  parts  thereof,  even  though  other  parts 
may  relate' to  the  general  subject  matter  in 
issue  In  the  suit."  The  statement  of  account 
as  offered  by  appellant  was  for  the  purpose 
of  showing  an  admission  on  the  part  of  ap- 
pellees that  they  had  In  their  hands  moneys 
of  appellant  to  the  amount  named  in  the 
statement;  and,  as  we  view  the  statement 
and  the  letter,  the  former  advised  appellant 
that  appellees  had  received  $29,000  upon  a 
sale  of  stock  directed  by  appellant  to  be 
made,  and  the  letter  accompanying  that 
statement  also  Informed  appellant  that  ap- 
pellees. In  order  to  realize  the  $29,000  thus 
reported,  paid  $30,000  to  borrow  stock  to  en- 
able them  to  carry  out  the  Instruction  of 
appellant. 

Mumford  v.  Whitney,  16  Wend.  380,  30 
Am.  Dec.  60,  one  of  the  cases  cited  by  ap- 
pellant, seems  to  us  to  be  quite  conclusive 
against  his  contention.  In  that  case  the  ques- 
tion was  as  to  a .  license  to  build  a  dam. 
One  Cleveland  wanted  to  build  a  dam.  The 
plaintiff  had  examined  a  witness  as  to  dec- 
larations made  by  the  defendant,  at  or  about 
the  time  of  the  erection  of  the  dam,  and  con- 
cerning such  erection.  The  defendant's  coun- 
sel, on  cross-examination  of  the  same  wit- 
ness, asked  him  whether.  In  the  same  con- 
versation, the  defendant  had  said  that  the 
plaintiff  had  given  his  consent  to  the  erection 
of  the  dam.  This  evidence  was  objected  to, 
and  the  objection  overruled.  A  witness  in 
the  same  case  had  given  an  account  of  an  un- 
signed, written  agreement,  and  then  testified 
that  Cleveland  at  the  time  agreed  to  con- 
struct a  stone  wall  along  the  east  line  of  the 
Island  to  protect  It  from  Injury;  and  after 
giving  such  testimony  the  plaintiff's  counsel 
inquired  of  the  witness  whether  it  was  un- 
derstood between  plaintiff  and  Cleveland  that 
Cleveland  should  not  build  the  dam  unless 
he  built  a  wall  to  secure  the  Island.  The 
court  sustained  the  objection  to  this  last 
question.  In  discussing  the  question  the 
court  held:  "The  rule  must  certainly  have 
some  such  limitation.  It  could  not  be  tol- 
erated that  a  party  could  thus  draw  out  bis 
own  declarations  uprai  a  subject  on  which 
the  opposite  party  had  not  examined  the  wit- 
ness. But  in  this  case  the  subject-matter  of 
the  Inquiry  by  the  plaintiff  was  what  the 
defendant  had  said  concerning  the  erection 
of  the  dam,  and  his  answer  probably  was 
that  he  had  built  it,  and  he  then  assigned  the 
reason  by  his  cross-examination,  viz.,  be- 
cause the  plaintiff  had  assented  to  it.  With- 
out such  assent  he  would  have  bad  no  right 
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to  do  the  act  It  seems  to  me  that  the  cross- 
examination  was  proper." 

We  tliink  the  true  rule  is  stated  In  the 
Queen's  Case,  2  Brod.  &  Blng.  297,  where  It 
is  said:  "The  conversations  of  a  party  to 
the  suit  relative  to  the  subject-matter  of  the 
suit  are  in  themselves  evidence  against  him 
in  the  suit,  and,  if  a  counsel  chooses  to  ask 
a  witness  as  to  anything  which  may  have 
been  said  by  ah  adverse  party,  the  counsel 
for  that  party  has  a  right  to  lay  before  the 
court  the  whole  which  was  said  by  his  cli- 
ent in  the  same  conversation — not  only  so 
much  as  may  explain  or  qualify  the  matter 
introduced  by  the  previous  examination,  but 
even  matter  not  properly  connected  with  the 
part  Introduced  upon  the  previous  examina- 
tion, provided,  only,  that  It  relate  to  the  sub- 
ject-matter of  the  suit,  because  it  would  not 
be  Just  to  take  part  of  a  conversation  as  evi- 
dence against  a  party,  without  giving  the 
party,  at  the  same  time,  the  benefit  of  the 
entire  residue  of  what  he  said  on  the  same 
occasion." 

The  following  cases  further  Illustrate  the 
rule: 

Plaintltr  demanded  statement  of  a  claim, 
and  defendant  made  out  an  itemized  state- 
ment of  the  amount  due  plaintiff  for  goods 
sold  to  defendant,  and  delivered  it  to  de- 
fendant's agent,  with  instructions  to  demand 
a  counterclaim  for  demm'rage,  which  coun- 
terclaim the  agent  wrote  on  the  statement  of 
the  account  and  went  to  plaintiff  to  settle. 
Being  unable  to  settle,  he  left  the  paper 
with  plaintiff.  Plaintiff  In  the  suit  offered 
the  paper,  together  with  the  circumstances  of 
its  receipt,  and  Judgment  was  given  for  the 
amount,  less  the  demurrage.  Plaintiff  ap- 
pealed, insisting  that  the  statement  of  plain- 
tiffs account  by  defendant  was  conclusive 
upon  him.  The  court  said:  "The  defendant 
never  admitted  this  account  as  distinct  from 
the  demurrage.  His  statement  was  made 
all  In  one  breath,  and  I  cannot  distinguish 
what  he  admitted  to  be  due  for  the  timber 
from  what  he  claimed  for  the  demurrage. 
The  verdict,  therefore,  was  only  for  the  bal- 
ance, and  was  perfectly  right.  Sinclair  was 
to  go  to  the  plaintiffs  to  settle  the  account- 
to  receive  what  was  due  from  them  and  allow 
what  was  due  to  them.  It  would  be  doing 
monstrous  injustice  if  we  were  not  to  hold 
that  the  whole  of  the  declaration  must  be  tak- 
en together.  I  always  have  thought  that,  If  a 
man  gave  an  account  of  a  transaction,  the 
whole  of  it  must  be  taken  together."  By 
I^ord  Mansfield  In  Handle  v.  Blackburn,  5 
Taunt.  247. 

Suit  for  one  dollar  had  and  received. 
Judgment  for  the  plaintiff  upon  the  ground 
that  the  defendant  had  said  he  had  received 
a  dollar  of  the  plaintiff,  but  It  was  his  due. 
The  court  said:  "The  Justice  was  manifestly 
wrong.  The  whole  conversation  of  the  de- 
fendant must  be  taken  together.  The  plain- 
tiff could  not  take  one  part  and  reject  the 
other.     What  was  said  by  the  defendant. 


taken  together,  was  a  denial  of  the  demand  of 
the  plaintiff,  who  was  bound  to  prove  It." 
Carver  v.  Tracy,  3  John.s.  427. 

Action  for  medicine  and  attendance. 
Judgment  for  plaintiff,  upon  the  admission 
of  the  defendant  that  the  medicine  and  at- 
tendance had  been  furnished  her,  but  at  the 
same  time  she  denied  her  responsibility  for 
the  amount,  because  she  had  not  employed 
the  plaintiff,  and  because  she  was  a  minor. 
The  court  said:  "For  anything  that  appears 
—and,  indeed,  such  Is  the  reasonable  Intend- 
ment—she  was  living  with  her  father,  and 
the  medicine  and  attendance  furnished  at  bis 
request  An  Infant,  who  lives  with  and  Is 
maintained  by  her  father,  cannot  bind  her- 
self for  necessaries.  The  confession  of  the 
defendant  when  all  taken  together,  showed 
that  she  was  not  responsible,  admitting  tliat 
the  medicine  and  attendance  had  been  fur- 
nished, without  something  more  being  prov- 
ed by  the  plaintiff."  Wailing  v.  Toll,  9 
Johns.  141. 

Judgment  against  defendant  for  killing  a 
dog.  "There  was  no  proof  by  which  to 
charge  the  defendant  except  hts  own  con- 
fession, which  the  Jury  ought  to  have  taken 
altogether,  and  not  to  have  charged  him  with 
killing  the  dog  without  giving  due  weight 
to  what  the  defendant  said  at  the  same  time 
In  Justification.  He  killed  the  dog,  but  te 
did  so  because  the  dog  assaulted  him  In  the 
night  In  the  highway.  It  was  therefore  a 
Justifiable  act  and  the  verdict  of  the  Jury 
was  against  law  and  evidence."  Credit  v. 
Brown,   10  Johns.  365. 

"Where  a  party  introduces  in  evidence  a 
writing  as  an  admission  of  the  adverse  par- 
ty, the  whole  becomes  evidence  In  the  cause, 
as  well  those  parts  which  are  in  favor  of 
the  party  making  the  admission  as  those 
which  are  against  him;  and  this  evidence 
the  Jury  are  to  consider,  giving  to  every  part 
and  the  whole  such  weight  and  effect  as 
they  think  it  entitled  to."  Bristol  v.  War- 
ner, 19  Conn.  7.  Also,  In  same  case,  it  Is  far- 
ther said:  "Therefore,  where  the  defendant, 
to  establish  his  defense  and  show  that  noth- 
ing was  due  to  the  plaintiff,  introduced  in 
evidence  a  letter  from  the  plaintiff,  and  to 
repel  this  evidence  the  plaintiff  referred  to 
the  same  letter,  claiming  that  in  this  respect 
It  furnished  evidence  in  his  favor;  this  the 
defendant  denied,  and  objected  to  Its  beln^r 
considered  by  the  Jury  for  that  purpose,  but 
the  court  instructed  the  Jury  that  the  defend- 
ant, having  himself  Introduced  the  letter, 
had  thus  made  it  substantive  evidence  In 
the  cause,  and  It  was  held  that  this  Instruc- 
tion was  unexceptionable." 

"The  rule  is  that  the  whole  of  an  admis- 
sion is  to  be  taken  together,  and  that  when 
part  of  a  conversation  or  statement  is  put 
in  evidence  by  one  party,  the  other  ia  enti- 
tled to  put  In  the  whole,  so  far  as  It  Is  rele- 
vant; and  it  makes  no  difference  whether  the 
whole  statement  comes  out  upon  the  direct 
examination,  or  part  of  It  Is  drawn  out  on 
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cToss-exauiination.  1  Grecnlcaf  on  Evidence, 
§  201;  2  Wharton  on  Evidence,  §$  1108,  1109; 
Hatch  y.  FoUer,  2  mimau,  726  [43  Am.  Dec 
88];  Pharea  v.  Barber,  61  IlL  271."  Mcln- 
tyre  t.  Thompson,  14  Ul.  App.  554. 

The  case  of  Phares  v.  Barber,  supra,  'was 
an  action  against  sureties  on  a  note.  The 
defense  was  a  release  by'  the  giving  of  a 
mortgage  by  the  maker.  Ford,  a  -witness, 
■was  called  by  plaintiff  to  show  that  the  sure- 
ties, in  a  conversation  with  plaintiff,  stated 
that  they  intended  to  make  Huffman,  the 
principal,  secure  the  debt  in  some  other  man- 
ner. Upon  cross-examinatiOQ  Ford  was  ask- 
ed, "Was  anything  said  in  that  conversation 
about  releasing  Phares  and  Croka  [sureties] 
from  the  note?"  Objection  was  sustained 
to  the  question.  Mr.  Justice  Thornton, 
spealdng  for  this  court,  said  (page  275):  "It 
is  a  well-settled  rule  that,  where  a  witness 
details  a  conversation,  the  party  against 
whom  the  evidence  is  offered  Is  entitled  to 
the  whole  conversation,  and  any  action  of 
the  court  which  prevents  its  obtainment  vio- 
lates this  rule  of  law.  The  question  was 
proper,  and  the  objection  to  It  should  have 
been  overruled." 

Plaintiffs,  to  prove  the  delivery  of  goods 
by  tbem  to  defendants,  put  in  evidence  let- 
ters by  defendants  to  them,  which  letters 
admitted  the  receipt  by  defendants  of  the 
goods,  but  stated  that  defendants  had  given 
to  the  plaintiffs'  agent.  Holmes,  a  check  in 
payment  of  the  goods.  "The  only  proof  of 
the  delivery  of  the  check  to  Holmes  consist- 
ed of  statements  in  letters  of  defendants 
which  plaintiffs  introduced  in  evidence  as 
admissions  of  other  facts.  By  the  ruling 
of  the  court  the  letters  were  treated  as  con- 
clusive evidence  of  the  fact  of  delivery  of 
the  check.  The  statements  were  not  In 
themselves  unreasonable  or  improbable,  nor 
was  there  anything  in  the  nature  of  the 
transaction  or  in  the  evidence  tending  to 
impeach  them.  The  doctrine  In  such  cases 
is  that  the  admission,  with  the  accompany- 
ing declaration,  which  serves  as  an  answer 
to  the  admission,  Is  to  be  received  in  evi- 
dence, and  the  answer  is  conclusive.  Howell 
V.  Moores,  127  Ul.  67  [19  N.  E.  863];  1  Ros- 
'100  on  Crlm.  Evidence  (8th  Ed.)  54,  55; 
Roberts  v.  Gee,  15  Barb.  449;  Corbett  v. 
State,  31  Ala.  329;  Arnold  v.  Johnson,  1 
Scam.  196."  Bailey  v.  Pardridge,  35  111.  Appi 
121. 

In  Moore  v.  Wright,  90  111.  470,  plaintiff 
proved  by  a  witness  that  defendant  had  said 
a  paper  presented  was  a  copy  of  the  original 
note,  and  on  cross-examination  defendant 
brought  out  that  defendant  at  the  same  time 
stated  that  he  had  paid  a  sum  of  money 
which  was  not  indorsed  on  the  note.  The 
court  below  excluded  the  latter  evidence, 
and  its  exclusion  was  held  to  be  error. 

We  do  not  think  the  cases  cited  by  appel- 
lant are  In  conflict  with  the  above  holdings, 
nor  do  we  think  they  support  the  contention 
of  appellant. 


Appellant  further  urges  that,  though  the 
court  may  take  the  view  that  the  letter  of 
January  31,  1893,  and  the  account  rendered 
and  inclosed  therein,  should  be  read  togeth- 
er, stUl  the  Instruction  should  not  be  given, 
because  appellees  could  not  charge  up  to 
appellant  any  money  lost  with  the  lender  of 
the  stock,  because  such  loss  was,  from  the 
evidence,  the  fault  of  appellees.  In  support 
of  this  contention  appellant  cites  autUorilies 
that  it  was  the  duty  of  an  agent  to  give  bis 
principal  timely  notice  of  every  fact  coming 
to  his  knowledge  which  it  may  be  material 
for  the  principal  to  know  for  the  protection 
or  preservation  of  his  interest,  and  that  the 
agent  is  bound  to  observe  all  the  precautions 
ordinarily  observed  in  the  particular  busi- 
ness and  according  to  the  usages  of  the 
place  and  the  circumstances  of  the  times 
within  which  the  business  Is  to  be  trans- 
acted. These  propositions  as  to  the  duty  of 
the  agent  are  not  controverted,  and  will  be 
accepted  generally  as  correct  statements  of 
the  duty  of  the  agent,  and  the  argument 
would  be  applicable  if  the  facts  existed  upon 
which  to  predicate  It  The  evidence  shows 
that  the  borrowing  of  the  stock,  for  which 
appellees  put  up  $30,000,  was  at  the  request 
of  appellant,  and  that  be  was  notified  of  the 
transaction,  and  that  he  was  also  notified  of 
the  length  of  time  within  which  the  stock 
should  be  returned,  and  that  the  time  was 
4  months,  or  on  or  before  the  Slat  day  of 
May,  1893,  and  was  also  further  nctlfled  that 
the  stock  had  been  again  borrowed  for  90 
days  to  hold  the  deal,  and  yet  the  evidence 
wholly  fails  to  show  that  appellant  took  a 
single  step  or  did  anything  until  the  24th 
day  of  August,  1893,  two  days  after  he  had 
received  notice  from  appellees  that  the  lend- 
er of  the  stock  was  unable  to  take  up  the 
stock  and  refund  the  money  for  the  same, 
when  appellant  wrote  appellees  that  he  was 
informed  that  Mr.  Koch  had  never  put  up 
any  margins  on  the  deal,  although  called 
upon  to  do  so,  and  that  the  stock  was  not 
sold  on  the  market  under  the  rules  of  the 
exchange,  because  there  was  no  market  for 
it,  and  that.  In  view  of  such  facts,  it  was  the 
duty  of  the  appellees  to  make  good  the 
amount  which  appellant  should  have  receiv- 
ed. This  letter  was  introduced  by  appel- 
lant; but  It  was  not  evidence  of  any  rule 
or  usage,  nor  was  there  any  competent  evi- 
dence in  the  record  of  any  rule  or  usage  re- 
quiring appellees  to  call  for  or  secure  appel- 
lant with  margins  from  the  lender  of  the 
stock.  In  fact,  the  evidence  wholly  falls  to 
show  where  this  stock  transaction  was  had-^ 
whether  in  Chicago  or  New  York.  Davis 
states  that  he  was  unable  to  say  where  it 
was,  as  the  purchases  and  sales  aggregated 
18,600  shares  on  the  New  York  and  Chicago 
Stock  Exchanges.  There  is  no  rule  of  the 
common  law,  or  any  law  that  we  are  re- 
quired to  take  notice  of,  that  made  it  the 
duty  of  appellees  to  call  for  margins,  or  to 
require  the  lender  of  stock  to  keep  up  mar* 


uigitizea  Dy  ' 


ioogle 


748 


68  NORTHEASTERN  REPORTER. 


(m. 


gins,  to  protect  the  value  of  the  stock  thus 
loaned.  The  proof  In  this  case  Is,  not  that 
the  borrowing  of  this  stock  was  in  the  mere 
line  of  the  duty  of  an  agent,  but  that  the 
l)orrowlng  was  by  direction  and  at  the  re- 
quest of  appellant,  and  we  know  of  no  rule 
of  agency  existing  at  common  law  which 
required  appellees,  when  directed  by  appel- 
lant to  borrow  stock  and  advance  the  mon- 
ey for  the  same,  to  see  that  the  lender  of 
the  stock  put  up  margins  to  protect  the 
value  of  such  stock.  If  there  was  any  such 
rule.  It  was  either  a  local  usage  or  custom 
or  rule  of  the  Stock  Exchange,  or  some  rule 
or  usage  appertaining  to  this  line  of  business, 
of  which  there  Is  no  proof  at  all,  except 
the  declaration  of  appellant  as  to  the  duty  of 
appellees  In  the  letter  above  mentioned,  and 
others  of  like  tenor  subsequently  written, 
and  the  statement  of  Davis,  appellant's  wit- 
ness, wherein  he  says:  "It  is  now,  and  al- 
ways has  been,  the  duty  of  brokers,  after 
delivery  of  stock  Is  made,  to  guaranty  the 
transaction  absolutely  and  protect  the  cus- 
tomer from  loss."  And  the  further  state- 
ment: "I  had  had  transactions  in  stocks 
running  up  into  thousands  of  shares,  and  I 
never  had  known  of  a  case  where  the  broker 
did  not  call  margins  to  protect  a  trade  of 
that  kind."  The  letters  above  mentioned 
were  Introduced  by  appellant,  as  was  the 
witness  Davis,  and  the  most  they  or  his 
evidence  shows  Is  that  it  Is  the  opinion  of  the 
writer  of  the  letters,  or  Mr.  Davis,  that  such 
duty  existed,  but  whether  by  custom,  usage, 
or  rule  of  the  Stock  Exchange  Is  not  shown. 
This  evidence  falls  far  short  of  establishing 
a  usage  or  custom  in  regard  to  this  business, 
and  wholly  fails  to  show  any  rule  of  either 
of  the  Stock  Exchanges  where  such  deals 
were  being  conducted  with  reference  thereto. 
Particular  trade  usages  or  customs,  however 
extensive  they  may  be,  must  be  proven,  and 
cannot  be  noticed  by  the  courts  unless  so 
established,  and  this  evidence  falls  short  of 
the  rule  as  recognized  by  any  of  the  authori- 
ties for  the  establishing  of  such  a  usage. 
27  Am.  &  Eng.  Ency.  of  Law,  719;  Lyon  v. 
Culbertson,  83  111.  33,  25  Am.  Rep.  349;  Bls- 
sell  V.  Ryan,  23  111.  566;  Sweet  v.  Leach,  6 
111.  App.  212;  Wood  v.  Hlckok,  2  Wend.  501; 
Coffman  v.  Campbell,  87  III.  08. 

Appellant  could  not,  without  showing  the 
duty  above  contended  for  rested  on  appel- 
lees, tender  appellees  depreciated  stock  and 
'demand  the  difference  In  money,  and  thereby 
so  adjust  the  account  that  appellees  would  be 
indebted  ta  him  in  any  sum;  and  If  It  had 
been  the  duty  of  appellees  to  call  for  mar- 
gins, and  the  loss  to  appellant  bad  resulted 
from  their  failure  to  do  so,  still  the  instruc- 
tion requested  should  have  been  given.  The 
action  was  on  the  common  counts  for  money 
bad  and  received,  and  was  not  for  a  breach 
of  their  duty  as  agents  or  brokers,  in  which 
latter  case  a  special  count  In  the  declaration 


would  have  been  necessary,  averring  the  du- 
ty and  the  breach  of  it  Rollins  v,  Duffy,  14 
111.  App.  69;  Russell  y.  GUlmore,  54  Ul.  147: 
1  Chitty's  PI.  340;  Brand  v.  Henderson,  107 
HI.  141;  Throop  v.  Sherwood,  4  Gilman,  92; 
Koyalton  v.  Turnpike  Co.,  14  Vt.  311;  Mey- 
ers V.  Schemp,  67  111.  409;  Morrison  v.  Rog- 
ers, 2  Scam.  317;  Stahl  v.  Ansley,  2  Gilraan, 
32;  Trumbull  v.  Campbell,  3  Gllman,  502; 
De  Clercq  v.  Mungln,  46  111.  112;  Cnsbman 
V.  Hayes,  Id.  145. 

Appellant  takes  the  position  that  the  cause 
of  action  here  grows  out  of  a  tort,  and  that, 
under  a  well-recognized  rule  and  certain  au- 
thorities cited  by  him,  the  tort  may  be  waiv- 
ed and  a  suit  had  on  the  common  counts. 
From  the  declaration,  of  course,  It  cannot  be 
determined  what  the  exact  nature  of  the  ac- 
tion was;  but,  looking  to  the  evidence,  or 
the  case  the  evidence  tends  to  make.  It  shows 
an  action  for  a  breach  of  contract  There 
are  authorities  which,  In  a  broad  discussion 
of  torts,  or  In  a  general  definition  of  them, 
say  that  "the  violation  of  a  legal  right"  or 
"breach  of  legal  duty"  Is  a  tort,  and  to  this 
effect  Is  the  definition  quoted  from  Bouvier's 
Law  Dictionary,  tit.  "Torts,"  p.  1125;  and, 
while  this  definition  may  be  technically  true 
In  a  certain  sense.  It  Is  not  accepted  as  a  cor- 
rect definition  as  applied  to  pleading  and 
forms  of  action.  To  hold  the  rule  as  here  in- 
sisted upon  would  be  to  abolish  special  plead- 
ing—that Is,  special  counts  In  a  declaration  In 
any  case  for  violation  of  contract  or  violation 
of  legal  duty  growing  out  of  contract;  and 
practically,  imder  such  views,  all  actions  ex 
contractu  and  sounding  In  damages  would  be 
brought  under  the  common  counts.  No 
standard  writer  on  the  subject  of  torts  lays 
down  the  rule,  or  discusses  the  breaches  of 
contracts,  or  the  breach  of  legal  duty  aris- 
ing from  contracts,  under  such  bead.  "A 
tort  Is  an  act  or  omission  giving  rise.  In  vir- 
tue of  the  common-law  jurisdiction  of  the 
court,  to  a  civil  remedy  which  Is  not  an  ac- 
tion of  contract."  Pollock  on  Torts,  4.  "A 
tort  may  be  distinguished  from  a  contract  In 
that  a  contract  Involves  the  agreement  of  at 
least  two  parties,  whereas  a  tort,  as  such, 
involves  no  agreement."  26  Am.  &  Ens. 
Ency.  of  Law  (1st  Ed.)  72.  To  the  same  ef- 
fect are  Cooley  on  Torta  (2d  Ed.)  2,  and  1 
Hill  on  Torts,  1. 

We  think  the  position  of  appellant  upon 
this  question  unsound,  and  that  to  sustain 
it  would  be  a  great  departure  from  the  gen- 
eral rules  of  pleading  as  recognized  by  the 
courts  of  this  country.  The  evidence  in  this 
case  not  only  did  not  tend  to  establish  a 
cause  of  action  for  the  plaintiff,  but  shows 
that  under  the  declaration  filed  he  had  no 
cause  of  action,  and  the  Instruction  for  a 
verdict  for  appellees  was  properly  given. 
The  judgment  of  the  Appellate  Court  is  af- 
firmed. 

Judgment  affirmed. 
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(MS  III.  218) 

BBOCKWAX  T.  TRINITY  M.  B.  CHURCH 
OF  CHICAGO.* 

(Supreme  Court  of  Illinois.     Oct.  26,  1003.) 

JUSTICES  OF  THE  PBACB-JUDGMBNTS-TRAN- 
SCRIPTS— LIEN. 
LHurd's  ReT.  St.  1901,  p.  1126,  makes  a 
judgment  of  a  justice  of  the  peace  a  lien  on  the 
personal  property  of  the  defendant,  and  pro- 
vides that  his  real  property  shall  be  iMund  from 
the  date  of  the  filing  of  a  transcript  of  the  judg- 
ment in  the  clerk's  office  after  a  return  of  the 
execution  nulla  bona,  and  that  the  transcript, 
when  filed,  shall  have  all  the  effect  of  a  judg- 
ment of  the  circuit  court.  Chapter  77,  S  If  aft- 
er declaring  a  judgment  in  a  court  of  record  a 
lien  on  real  estate  for  seven  years  from  the 
date  the  judgment  was  rendered,  declares  that, 
when  execution  is  not  issued  on  a  judgment 
within  one  year  from  the  time  the  same  be- 
comes a  lien,  it  shall  thereafter  cease  to  be  a 
lien.  Beld,  that  where  a  transcript  of  a  judg- 
ment rendered  by  a  justice  of  the  peace  was 
filed  in  the  office  of  the  clerk  of  the  circuit  court 
it  ceased  to  be  a  lien  on  the  real  property  of  the 
debtor  unless  execution  was  issued  within  one 
year  after  the  filing  of  the  transcript. 

Appeal  from  Snpa4or  Court,  Cook  County; 
Axel  Ohytraus,  Judge. 

Bin  by  the  Trinity  Methodist  Episcopal 
Church  of  Chicago  against  Guy  Brockway. 
From  decree  for  plaintiff,  defendant  appeals. 
Affirmed. 

This  is  an  appeal  from  that  portion  of  a 
decree  of  the  superior  court  of  Cook  county, 
entered  In  a  proceeding  commenced  by  appel- 
lee under  the  burnt  records  act,  to  which  ap- 
pellant was  made  a  party,  which  canceled 
and  reiiioTed  as  a  cloud  upon  its  title  a  sher- 
iff's deed  executed  to  appellant,  purporting  to 
convey  to  him  a  portion  of  the  premises  in 
controversy.  It  appears  that  appellant  re- 
covered a  Judgment  in  a  Justice  court  In  Cook 
county  against  appellee's  grantor,  sued  out 
an  execution  thereon,  which  was  returned  by 
the  constable  "No  property  found,"  and  then 
caused  a  transcript  of  said  Judgment  to  be 
filed  In  the  office  of  the  clerk  of  the  circuit 
court  of  Cook  county.  About  eight  months 
thereafter  the  judgment  debtor  sold  the  real 
estate  In  controversy  to  appellee.  Appellant, 
one  year  and  fourteen  days  after  the  date  of 
the  filing  of  the  transcript  In  the  office  of 
the  circuit  clerk,  sued  out  an  execution,  pla- 
ced it  in  the  bands  of  the  sheriff,  who  levied 
upon  and  sold  the  said  real  estate,  and  in  due 
time  made  a  deed  thereto  to  appellant,  who 
was  the  purchaser  at  said  sale.  Afterwards 
appellee  commenced  this  proceeding,  and 
upon  the  trial  the  superior  court  held  appel- 
lant took  no  interest  in  said  premises  through 
said  sale,  as  his  lien,  by  virtue  of  the  tran- 
script, had  expired  before  the  date  when  said 
execution  issued.  It  Is  admitted  by  appel- 
lant that,  if  the  lien  created  by  the  tran- 
script had  expired  before  said  execution  is- 
sued, be  took  no  title  through  the  sheriff's 
sale;  but  It  is  insisted  said  lien  was  In  full 
force  and  effect  at  the  time  the  execution  Is- 
sued. 

*RehMUlng  denied  December  4,  IMS, 


Oscar  A,  Kropf,  for  appellant  Fence  & 
Carpenter,  for  appellee. 

HAND,  C.  J.  (after  stating  the  facts).  The 
sole  question  before  us  is,  was  it  necessary 
for  appellant  to  sue  out  an  execution  within 
one  year  from  the  date  of  filing  the  tran- 
script in  the  office  of  the  circuit  clerk,  in  or- 
der to  keep  alive  the  lien  of  said  judgment 
after  one  year  from  the  date  of  ffilng  said 
transcript?  The  contention  of  appellant  is 
that  the  provision  of  the  statute  requiring  an 
execution  to  issue  within  one  year  from  the 
date  of  a  Judgment  of  a  court  of  record,  in 
order  to  preserve  a  lien  for  more  than  one 
year,  was  satisfied  by  the  execution  issued 
by  the  justice  of  the  peace  upon  said  judg- 
ment, while  appellee  Insists  that  the  statute 
requires  that  an  execution  issue  from  the 
office  of  the  drcuit  clerk  within  one  year 
from  the  filing  of  the  transcript  therein,  as  In 
case  of  Judgments  In  courte  of  record. 

Section  7  of  article  11  of  the  justice  and 
constable  act  (Hurd's  Rev.  St.  1001,  p.  1126) 
provides  that  a  Judgment  before  a  Justice 
shall  become  a  lien  upon  the  personal  prop- 
erty of  the  defendant  from  the  delivery  of 
an  execution  to  the  constable,  "and  the  real 
property  of  such  defendant,  not  exempt  from 
execution,  shall  be  bound  as  aforesaid,  from 
the  date  of  the  filing  of  a  transcript  of  the 
Judgment  in  the  clerk's  office,  as  provided  in 
this  act."  Section  1  of  article  12  of  said  act 
provides,  when  it  appears  from  the  return 
of  an  execution  Issued  from  a  Justice  court 
that  the  defendant  has  no  personal  property 
sufficient  to  satisfy  said  judgment  and  costs 
within  the  county  in  which  the  judgment  was 
rendered,  If  the  plaintiff  so  desire  the  justice 
may  certify  a  transcript  of  said  Judgment  to 
the  clerk  of  the  circuit  court  of  the  county 
in  which  the  Judgment  was  rendered,  and 
which,  when  filed  by  the  clerk,  "shall  thence- 
forward have  all  the  effect  of  a  Judgment  of 
the  said  court,  and  execution  shall  issue 
thereon,  out  of  that  court,  as  In  other  cases." 
Section  1  of  chapter  77,  after  providing  that 
a  Judgment  in  a  court  of  record  shall  be  a 
lien  on  real  estate  of  the  person  against 
whom  it  Is  obtained  for  a  period  of  seven 
years  from  the  date  rendered,  contains  the 
following  provision:  "When  execution  is  not 
issued  on  a  judgment  witWn  one  year  from 
the  time  the  same  becomes  a  Hen  It  shall 
thereafter  cease  to  be  a  Hen."  The  Issuing; 
of  the  execution  from  the  Justice  court  can- 
not be  held  to  be  a  compliance  with  the  pronrl- 
sion  of  section  1  of  chapter  77,  requiring  an 
execution  to  be  issued  within  one  year  from 
date  of  Judgment.  The  purpose  of  the  is- 
suing of  the  execution  from  the  justice  court 
is  to  create  a  lien  upon  the  personal  estate 
of  the  defendant,  and  ite  return  "No  property 
found"  Is  a  condition  precedent  to  the  right 
of  plaintiff  to  file  a  transcript.  Woofers  v. 
Joseph.  137  lU.  113,  27  N.  E.  80,  31  Am.  St. 
Rep.  355.  Upon  the  return  of  the  execution 
"No  property  found"  it  becomes  the  privilege 
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ot  the  Judgment  creditor  to  have  a  tran- 
script, wbicb  transcript,  when  filed  In  the  cir- 
cuit clerk's  ofQce,  has  all  the  effect  of  a 
judgment  of  the  circuit  court  It  Is  the  filing 
of  the  transcript  in  said  office  which  creates 
a  Hen  on  real  estate,  not  the  recovery  of 
Judgment  In  the  Justice  court;  and  upon  the 
filing  of  the  transcript  the  Judgment  creditor 
acquires  the  rights  of  Judgment  creditors  in 
cotuts  of  record,  hut  no  greater,  and,  in  order 
to  preserve  a  lien  for  more  than  one  year, 
an  execution  must  issue  as  in  case  of  judg- 
ments obtained  In  courts  of  record. 

We  are  of  the  opinion  that  the  superior 
court  of  Cook  county  properly  found  in  its 
decree  that  the  filing  of  the  transcript  in  the 
office  of  the  clerk  of  the  circuit  court  was 
not  sufficient  to  create  a  lien  upon  real  estate 
for  more  than  one  year  from  the  filing  of 
said  transcript,  and  that,  more  than  one 
year  having  elapsed  between  the  date  of  fil- 
ing the  transcript  and  the  date  of  the  issuing 
of  this  execution,  and  the  premises  in  ques- 
tion in  the  meantime  having  been  conveyed 
to  appellee,  it  took  the  same  freed  of  said 
Judgment  lien,  and  that  the  sale  thereof  un- 
der said  execution  was  void,  and  properly 
canceled  and  set  aside  as  a  cloud  upon  ap- 
pellee's title. 

The  decree  of  the  suimrlor  court  will  there- 
fore be  affirmed.    Decree  affirmed. 


(205  III.  73) 

MERRICK  et  al.  t.  CARTER.* 
(Supreme  Court  of  Illinois.     Oct.  26,  1003.) 

JUSTICES  OP  THE  PEACE— JUDGMENTS— EXE- 
CUTION —  TRANSCRIPT  —  FILING  IN  CIRCUIT 
COURT- SALE  OF  REAL  ESTATE-VALIDITY. 

1.  The  justices'  act  (2  Starr  &  C.  Ann.  St.  [2d 
Ed.]  p.  2454,  c.  79,  par.  135)  provides  that  when 
it  shall  appear  by  the  return  of  an  execution 
that  the  defendant  has  not  personal  property 
sufficient  to  satisfy  the  judgment  and  costs,  and 
it  is  desired  to  have  the  same  levied  on  real 
property,  it  shall  be  lawful  for  the  justice  to 
certify  to  the  clerk  of  the  circuit  court  a  tran- 
script which  shall  have  the  effect  of  a  judg- 
ment In  said  court,  and  execution  shall  there- 
upon issue  out  of  that  court.  Held  that,  where 
an  execution  on  a  justice's  judsment  was  re- 
turned unsatisfied,  indorsed,  "Demand  made 
August  7,  1894,"  it  did  not  show  that  defendant 
had  no  personal  property  sufficient  to  satisfy 
the  judgment  and  costs  within  the  county,  so  as 
to  authorize  the  filing  of  a  transcript  of  the 
judgment  in  the  circuit  court. 

2.  Where  a  transcript  of  a  justice's  judgment 
was  improperly  filed  with  the  clerk  of  the  cir- 
cuit court,  a  sale  of  real  estate  under  an  execu- 
tion issued  out  of  the  circuit  court  on  such 
transcript  was  void. 

Appeal  from  Circuit  Court,  Cook  County; 
M.  F.  Tuley,  Judge. 

Bill  by  Lizzie  J.  Carter  against  Austin  L. 
Merrick  and  others.  From  a  Judgment  in 
favor  of  plaintiff,  defendants  appeal.  Af- 
firmed. 

F.  A.  Bingham  and  Edward  Marshall,  for 
appellants.    John  C.  Wilson,  for  appellee. 

•Rehearing  denied  December  4,  1903. 

f  2.  See  Execution,  vol.  21,  Cent.  Dig.  |  27. 


HAND,  0.  J.  This  was  a  bill  in  chan- 
cery, filed  in  the  circuit  court  of  Cook  county, 
to  set  aside  and  remove  as  clouds  upon  the 
title  of  appellee  to  the  premises  described  lii 
the  bill  a  sheriff's  deed  made  to  appellant 
Austin  L.  Merrick  by  the  sheriff  of  Cook 
county,  bearing  date  March  23,  1897,  and  re- 
corded in  said  county  on  the  same  day;  a 
trust  deed  executed  by  Austin  L.  Merrick  to 
Edward  Marshall  on  the  premises,  dated  Sep- 
tember 23,  1898,  and  recorded  in  said  coun- 
ty; also  a  decree  of  the  circuit  court  of 
Cook  county  foreclosing  said  trust  deed,  en- 
tered on  September  11,  1901;  and  a  certifi- 
cate of  sale  thereunder  bearing  date  Octo- 
ber 10,  1901.  Answers  and  replications  were 
filed,  a  bearing  was  bad  in  open  court,  and 
a  decree  was  entered  in  accordance  with  the 
prayer  of  the  bill,  and  an  appeal  has  been 
prosecuted  to  this  court 

The  appellee  became  the  owner  of  the 
premises  in  controversy  on  October  27,  1887, 
when  she  paid  therefor  $2,500,  and  it  is  now 
admitted  the  same  are  worth  from  $3,500  to 
$3,G00,  and  occupied  the  same,  with  her 
mother,  as  a  homestead,  until  the  time  of  her 
mother's  death  in  the  year  1893,  since  which 
time  she  has  continued  to  reside  thereon. 
On  the  14th  day  of  February,  1894,  Lewis  & 
Camahan  obtained  a  Judgment  before  George 
H.  Harlow,  one  of  the  Justices  of  the  peace 
of  Cook  county,  against  the  appellee,  for 
$100.  On  June  20,  1894,  an  execution  was 
Issued  on  said  Judgment,  and  delivered  to 
Walter  W.  Ford,  a  constable  of  said  county, 
to  serve,  which  execution  was  thereafter  re- 
turned indorsed:  "Demand  made  August  7, 
1894;  return  execution;  no  part  satisfied; 
August  — ,  1894."  On  November  3,  1894,  a 
transcript  of  said  Judgment  was  filed  tn 
the  office  of  the  clerk  of  the  circuit  court  of 
said  county.  On  October  8,  1895,  an  execu- 
tion issued  upon  said  transcript  to  the  sher- 
iff of  Cook  county,  which  was  levied  upon 
said  premises  on  the  next  day.  On  Novem- 
ber 12,  1895,  said  premises  were  sold  to  John 
F.  Stewart  for  the  sum  of  $129.95,  and  on 
the  23d  day  of  March,  1897,  a  deed  was 
made  to  the  appellant  Austin  L.  Merrick,  as 
assignee  of  said  certificate.  Afterwards  Aus- 
tlij  L.  Merrick  executed  to  Edward  Mar- 
shall, as  trustee,  a  trust  deed  to  secure  the 
payment  of  $1,500,  which  has  been  released, 
and  on  the  25th  day  of  September,  1898,  he 
executed  another  trust  deed  to  Edward  Mar- 
shall, as  trustee,  to  secure  the  payment  of 
$1,000,  which  was  filed  for  record  in  said 
county  on  October  31, 1898.  On  June  7, 1901, 
the  appellant  Henry  W.  Drath,  the  holder 
of  the  notes  secured  by  said  trust  deed,  up- 
on which  it  was  cUilmed  there  was  due  $800, 
filed  his  bill  in  the  circuit  court  of  Cook 
county  against  Austin  L.  Merrick  and  Ed- 
ward Marshall  to  foreclose  said  trust  deed, 
and  upon  September  11,  1901,  obtained  a  de- 
cree of  foreclosure,  and  on  the  lOtb  day  of 
October,  1901,  said  premises  were  sold  to 
satisfy  said  decree,  Uenry  W.  Drath  being 
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the  purchaser  at  said  Bale.  The  appellee 
was  not  made  a  party  to  said  foreclosure  pro- 
ceeding, and  she  testified  upon  the  trial  that 
she  did  not  know  a  Judgment  had  been  ob- 
tained against  her  before  said  justice,  that 
no  demand  was  ever  made  upon  her  to  pay 
the  same  by  the  constable  or  sheriff,  and 
that  she  did  not  have  any  knowledge  there- 
of until  an  attempt  was  made  to  get  pos- 
session of  the  premises  In  the  foreclosmre 
suit  through  a  receiver. 

The  basis  of  the  title  of  the  appellants  Is 
the  sheriff's  sale  upon  the  execution  Issued 
upon  the  transcript  of  the  judgment  of  the 
justice  in  favor  of  Lewis  &  Carnaban  against 
the  appellee.  If  that  sale  was  void,  the  ap- 
pellants have  bo  Interest  in  the  premises, 
and  the  court  properly  set  aside  and  can- 
celed their  titles  as  clouds  upon  the  title  of 
appellee.  The  justice  act  In  force  at  the  time 
the  transcript  was  filed  in  the  ofilce  of  the 
clerk  of  the  circuit  court,  as  now,  provided: 
"When  It  shall  appear  by  the  return  of  the 
execution  ♦  »  •  that  the  defendant  has 
not  personal  property  sufficient  to  satisfy 
the  judgment  and  costs  within  the  county 
[district]  in  which  judgment  was  rendered, 
and  It  Is  desired  by  the  plaintiff  to  have  the 
same  levied  on  real  property  in  that  or  any 
other  county,  [district,]  it  shall  be  lawful  for 
the  justice  to  certify  to  the  clerk  of  the  cir- 
cuit court  of  the  county  in  which  such  judg- 
ment was  rendered,  a  transcript,  which  shall 
be  filed  by  the  said  clerk,  and  the  judgment 
shall  thenceforward  have  all  the  effect  of 
a  judgment  of  the  said  court,  and  execution 
shall  Issue  thereon,  out  of  that  court,  as  in 
other  cases."  2  Starr  &  G.  Ann.  St.  (2d  Ed.) 
p.  2454,  c.  79,  par.  135.  In  Wooters  v.  Jo- 
seph, 137  IH.  113,  27  N.  E.  80,  31  Am.  St 
Rep.  355,  on  page  116,  137  111.,  page  81.  27 
N.  E.,  31  Am.  St  Rep.  355,  it  was  said: 
"The  issuing  of  an  execution  to  the  constable, 
and  his  return  thereon  that  the  defendant 
has  not  personal  property  sufficient  to  satisfy 
the  judgment  and  coats  within  the  county  in 
which  the  judgment  was  rendered,  are  condi- 
tions precedent  to  the  right  to  have  a  tran- 
script filed  with  the  circuit  clerk."  And  in 
Hobson  V.  McCambridge,  130  111.  367,  22  N. 
E.  823,  It  was  held  that,  unless  the  tran- 
script shows  upon  its  face  the  Issue  of  an 
execution  by  the  justice,  and  its  return  nulla 
bona  by  the  proper  officer,  the  transcript  and 
all  proceedings  thereunder  are  absolutely 
void  and  of  no  effect.  The  method  of  enfor- 
cing the  judgment  of  a  justice  against  real 
estate  is  purely  statutory,  and  such  statu- 
tory proceeding  must  be  strictly  pursued,  or 
no  title  will  be  obtained  by  virtue  of  a  sale 
thereunder.  Illinois  Central  Railroad  Co.  v. 
Weaver,  54  111.  319;  Webster  v.  Steele,  75 
III.  544.  The  return  of  the  constable  may 
have  been  absolutely  true,  and  yet  the  de- 
fendant had  ample  personal  property  In  her 
possession  in  said  county  to  satisfy  the  exe- 
cution, and  the  return  of  that  officer  falls 
far  sh6rt  of  a  return  "that  the  defendant  has 


not  personal  property  sufficient  to  satisfy  the 
judgment  and  costs  within  the  county  in 
which  judgment  was  rendered."  In  McDow- 
ell V.  Clark,  68  N.  C.  118,  it  was  held  that  the 
return  of  an  execution  "wholly  unsatisfied" 
is  not  a  sufficient  return,  as  it  does  not  con- 
clusively appear  therefrom  that  no  goods  of 
the  execution  debtor  were  to  be  found;  and 
in  Langford  v.  Few,  146  Mo.  152,  47  S.  W. 
930,  69  Am.  St  Rep.  606,  that  the  words  "Not 
satisfied"  were  not  synonymous  with  nulla 
bona.  We  are  of  the  opinion  that  the  re- 
turn of  the  constable  was  insufficient,  that 
the  transcript  was  not  properly  filed,  and 
that  the  sheriff's  'sale  was  void. 

The  decree  of  the  circuit  court  will  be  af- 
firmed.   Decree  affirmed. 

(206  111.  206) 
ILLINOIS  STEEL  CO.  T.  COPFET.* 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

MASTER  AND  SHRVANT— FELLOW  SBRVANT»- 
QUESTIONS  OF  LAW— NEOLIOBNCB. 

1.  Where  all  the  facts  on  which  the  existence 
of  the  relation  of  fellow  servants  depends  are 
undisputed,  and  are  so  conclusive  that  all  rea- 
sonable men  must  reach  the  same  conclusion,  it 
ia  a  question  of  law. 

2.  In  ao  action  by  an  employe  for  personal  in- 
juries, evidence  held  sufficient  to  show  that 
plaintiff  and  the  member  performing  similar 
services  on  the  day  crew  were  fellow  servants, 

grecluding  recovery  for  injuries  arising  from 
is  negligence. 

Appeal  from  Appellate  Court  First  District 
Action  by  Timothy  Coffey  against  the  Illi- 
nois Steel  Company.  From  a  judgment  of 
the  Appellate  Court  (107  III.  App.  582)  af- 
firming a  judgment  for  plaintiff,  defendant 
appeals.    Reversed. 

Kemper  K.  Knapp,  for  appellant  David 
Sullivan,  for  appellee. 

BOGQS,  J.  In  the  circuit  court  of  Cook 
county,  in  an  action  on  the  case,  the  appel- 
lee recovered  a  judgment  against  the  appel- 
lant company  in  the  sum  of  $3,000  for  dam- 
ages because  of  personal  injuries  alleged  to 
have  been  received  through  the  negligence 
of  a  servant  of  the  company.  This  is  an  ap- 
peal to  bring  Into  review  that  Judgment  and 
the  Judgment  of  affirmance  thereof  entered 
in  the  Appellate  Court  for  the  First  District 
on  an  appeal. 

In  one  of  Its  departments  appellant  com- 
pany melts  together  pig  Iron  and  steel  in 
open-hearth  furnaces.  At  each  of  said  fur- 
naces is  a  channel  with  an  opening  at  the 
bottom,  being  called  a  "tapping  hole," 
through  which  the  molten  metal  is  drawn  or 
let  out  of  the  furnace.  In  order  to  prevent 
the  metal  from  coming  out  through  the  tap- 
ing hole  during  the  process  of  melting  it 
this  channel  or  tapping  hole  is  filled  with 
loam,  dolomite,  and  magneslte  to  the  depth  of 
about  three  feet  or  more  before  the  pig  iron 

•Rebearlng  denied  December  4,  1903. 
1  1.  See  Master  and  Servant,   vol.   84,    Cent    DIs. 
(  1062. 
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and  Bteel  are  placed  In  the  furnace.  When 
the  melted  metal  or  liquid  1b  to  be  drawn 
from  the  furnace,  this  loam,  dolomite  and 
maguesite  must  be  dug  out  of  the  channel 
or  tapping  hole  in  order  to  open  a  passage 
through  which  the  molten  metal  may  es- 
cape. This  process  Is  called  "digging  out 
the  tapping  hole,"  and  is  attended  with  dan- 
ger If  negligently  performed,  or  If  the  fur- 
nace or  tapping  hole  has  not  been  carefully 
and  properly  filled  and  tamped  with  the 
loam,  dolomite,  and  magneslte.  These  sub- 
stances, to  the  depth  of  at  least  three  feet, 
should  occupy  the  space  In  the  furnace  be- 
tween the  bottom  of  the  molten  mass  and  the 
outlet  of  the  tapping  hole.  The  danger  which 
attends  the  tapping  of  the  furnace  is  that 
the  molten  liquid  will  suddenly  pour  fourth 
upon  and  burn  the  workman -who  Is  opening 
the  hole.  It  is  not  safe  to  be  nearer  than 
18  feet  to  the  tapping  hole  when  the  liquid 
mass  is  allowed  to  escape  from  the  furnace. 
The  workman  charged  with  the  duty  of  tap- 
ping the  furnace  digs  away  the  loam,  dolo- 
mite, and  magneslte  nntll  he  can  see  the 
gases  which  Issue  from  the  molten  steel,  and 
which'  are  visible  through  about  six  inches  of 
the  packing  substances.  The  presence  of 
this  gas  apprises  the  workman  that  It  is  no 
longer  safe  for  him  to  remove  any  more  of 
the  packing,  and  he  withdraws  to  a  place 
of  safety.  Other  workmen  from  a  sheltered 
point  beneath  the  furnace  insert  an  iron  bar, 
about  20  feet  in  length.  Into  the  tapping 
hole,  and  up  into  the  furnace  to  the  point 
where  the  gas  is  Issuing,  and  thrust  It  for- 
ward into  the  molten  mass  in  the  furnace. 
The  bar  is  then  withdrawn,  and  the  melted 
Iron  and  steel  bursts  out  with  great  violence. 
The  heat,  flame,  and  gas  would  seriously  en- 
danger any  one  who  stood  at  or  near  the 
tapping  hole.  The  appellee,  an  employ^  of 
the  appellant  company,  charged  with  the 
duty  of  digging  the  packing  out  of  the  taii- 
jdng  hole  of  one  of  the  furnaces,  on  the  29th 
day  of  December,  1899,  while  engaged  in  the 
discharge  of  that  duty,  was  seriously  burned 
by  a  sudden  and  unexpected  outflow  of  the 
liquid  metal,  accompanied  by  flame  and  gases 
from  the  tapping  hole.  He  had  removed  but 
about  three  inches  of  packing  from  the  chan- 
nel or  tapping  hole  when  the  melted  iron  and 
steel  broke  through  and  burst  out  of  the  tap- 
ping hole,  and  the  flames,  gas,  and  melted 
steel  and  Iron  flowed  upon  and  burned  him. 
It  was  clear  appellee's  injury  was  the  re- 
sult of  the  careless  and  improper  manner 
in  which  the  loam,  dolomite,  and  magneslte 
had  been  packed  in  the  tapping  hole.  This 
work  had  been  performed  by  one  George 
Swlck,  also  an  employ^  of  the  appellant  com- 
pany, and  the  ground  of  the  appellee's  right 
of  recovery  was  that  the  appellant  company, 
as  master,  was  legally  liable  to  respond  for 
the  negligence  of  the  said  Swlck.  The  appel- 
lant company  Insisted  that  upon  the  undis- 
puted facts  of  the  case  it  should  be  declared, 
as  matter  of  law,  that  said  Swlck  and  the 


appellee  were  fellow  servants,  and  hence  that 
the  doctrine  of  respondeat  superior  did  not 
apply.  The  trial  court  was  asked,  by  a  mo- 
tion entered  by  the  appellant  company  at  the 
close  of  all  the  testimony,  to  declare,  as  mat- 
ter of  law,  that  the  relation  of  fellow  serv- 
ant existed  between  these  employes,  and  to 
Instruct  the  Jury  to  return  a  peremptory  ver- 
dict for  the  appellant  company.  This  mo- 
tion the  court  denied,  and  the  correctness  of 
that  ruling  is  assigned  as  for  error  in  this 
court. 

The  work  of  melting  the  iron  and  steel  to- 
gether was  continued  both  night  and  day  in 
these  furnaces,  and  was  performed  by  two 
forces  of  men.  One  of  the  forces  went  on 
duty  at  6  o'clock  p.  m.,  and  labored  until 
6  o'clock  a.  m.,  and  the  other  force  then  re- 
turned and  relieved  them,  and  remained  on 
duty  until  6  o'clock  that  evening,  when  they 
in  turn  were  relieved  by  the  other  force  of 
men  returning  to  the  work.  One  man  on 
each  force  was  called  "second,  helper."  The 
appellee  was  second  helper  of  the  force 
that  went  on  duty  at  6  o'clock  in  the  even- 
ing, and  said  George  Swlck  was  second  help- 
er of  the  other  force.  It  was  the  du^  of  the 
second  helper  to  open  the  tapping  hole  and 
let  off  the  molten  metal,  and  after  that  had 
been  done  to  assist  in  cleaning  the  furnace, 
and  then  to  repack  the  tapping  hole  with 
the  loam  and  dolomite  in  order  the  furnace 
might  be  again  filled  with  iron  and  steel  to 
be  melted.  The  first  helper  would  pnt  in  the 
magneslte,  and  after  the  second  helper  had 
packed  the  loam  and  dolomite  the  Iron  and 
steel  would  be  placed  in  the  fnmace,  and 
the  work  of  melting  it  would  begin.  It  re- 
quired about  12  hours  to  pack  the  tapping 
hole  thoroughly  and  melt  the  iron  and  steel, 
but  the  work  was  so  arranged  that  the  melted 
iron  and  steel  was  ready  to  be  let  out  of  the 
fnmace  at  about  the  hour  of  3  o'clock  in  the 
afternoon  of  each  day,  and  at  the  same  hour 
of  each  night  Each  second  helper  was  there- 
fore called  upon,  while  opening  the  tapping 
hole,  to  remove  the  loam  and  dolomite  which 
had  been  packed  in  by  the  second  helper  of 
the  other  force.  Each  second  helper  wonld 
therefore  be  placed  in  Imminent  danger  by 
the  negligence  of  the  othw  in  filling  the  tap- 
ping hole.  Each  force  remained  at  the  work 
about  the  furnace  until  the  other  force  came 
to  relieve  them.  These  servants  of  the  ap- 
pellant company  met  regularly  at  the  end  of 
each  12  hours.  The  appellee  testified:  "I 
knew  every  man  that  was  changed  in  the 
night  or  other  turn  during  the  six  months 
I  worked  there.  I  will  tell  you  the  reason 
why:  They  had  to  remain  on  the  floor  nntll 
I  came  in  there  to  change  with  them."  These 
second  helpers,  the  safety  of  each  of  whom 
depended  so  greatly  upon  the  care  and  dili- 
gence of  the  other,  Iiad  therefore  ample  op- 
portunity to  exercise  each  npon  the  other  an 
Influence  promotive  of  care  and  prudence  In 
the  matter  of  performing  the  work  of  pack- 
ing the  tapping  bole  of  the  furnace,  upon  the 


Digitized  by 


Google 


m.) 


SPRINGBB  ▼.  SCHULTZ. 


753 


proper  j^erformance  of  which  work  depended 
the  safety  of  each  of  them.  The  duties  of 
the  appellee  and  the  said  Swlck  were  there- 
fore such  as  brought  them  Into  habitual  as- 
Bociation,  and  enabled  each  of  them  to  exer- 
cise a  mutual  Influence  upon  the  other  pro- 
motive of  proper  caution,  to  the  end  that 
neither  might  suffer  injury  by  reason  of  the 
failure  of  the  other  to  perform  his  work  In  a 
faithful  and  careful  manner.  The  third 
count  of  the  declaration  alleged  that  Swlck, 
the  second  helper  of  the  day  force,  was  In- 
competent and  unfit  to  discharge  the  duties 
of  that  position,  and  that  the  appellant  com- 
pany had  not  used  reasonable  care  in  select- 
ing him  for  such  duty.  But  that  position 
was  abandoned  because  there  was  no  proof 
produced  in  Its  support  Counsel  tor  appel- 
lee In  his  brief  says:  "But  the  court  took 
that  question  from  the  Jury.  •  •  •  The 
Jury  knew  that  the  charge  of  Incompetency 
was  withdrawn.  The  court  told  them  so, 
counsel  for  appellant  told  them  so,  and  ap- 
pellee's counsel  told  them  It  was  withdrawn 
or  was  out  of  the  case." 

The  testimony  touching'  the  relation  which 
existed  between  the  appellee  and  Swick  was 
without  conflict,  and  all  the  facts  from  which 
that  relation  should  be  determined  appeared 
without  controversy.  While  It  Is  generally  a 
question  of  fact,  to  be  determined  by  the 
Jury  under  proper  Instructions,  whether  the 
relation  Qf  fellow  servant  exists,  yet  when  all 
the  facts  upon  which  the  existence  of  such  re- 
lation depends  are  made  known  without  dis- 
pute or  controversy,  and  are  so  conclusive 
that  all  reasonable  men  must  reach  the  same 
conclusion  therefrom,  it  becomes  a  ques- 
tion of  law.  Wabash  Railway  Co.  v.  Brown, 
152  III.  484,  39  N.  B.  273;  Chicago  &  Eastern 
Illinois  Railroad  Co.  v.  Drlscoll,  176  111.  330, 
62  N.  E.  921;  Meyer  v.  UUnols  Central  Rail- 
road Co.,  177  111.  591,  52  N.  E.  848.  In  Jollet 
Steel  Co.  v.  Shields,  134  III.  209,  25  N.  E.  669, 
we  said:  "The  rule  in  this  state  is  where 
one  servant  Is  injured  by  the  negligence  of 
his  fellow  servant,  their  duties  being  such 
as  to  bring  them  Into  habitual  association, 
80  that  they  may  exercise  a  mutual  Influence 
upon  each  other  promotive  of  proper  cau- 
tion, and  the  master  is  guilty  of  no  negli- 
gence In  employing  the  servant  causing  the 
Injury,  the  master  is  not  liable"— and  cited 
many  decisions  in  support  thereof.  The  case 
came  again  before  this  court  and  the  doc- 
trine of  the  decision  was  reaffirmed.  Jollet 
Steel  Co.  y.  Shields,  146  111.  603,  34  N.  E.  1108. 
The  same  principle  was  afterwards  an- 
nounced in  Chicago  &  Eastern  Illinois  Bail- 
road  Co.  V.  Kneirim,  162  111.  458,  39  N.  B. 
324,  43  Am.  St  Rep.  269,  and  also  in  other 
cases. 

The  appellee  and  said  Swlck  were  servants 
of  the  same  master.  The  master  was  not 
guilty  of  any  lack  of  ordinary  care  In  select- 
ing and  employing  Swick.  In  doing  the  work 
each  of  them  was  liable  to  be  placed  In 
great  peril  by  the  negligence  of  the  other. 
68  N.E.-48 


Their  duties  brought  them  together  at  regu- 
lar intervals  twice  in  each  24  hours,  at  which 
times  they  each  had  opportunity  to  impress 
upon  the  other  the  necessity  of  care,  and 
to  exercise  a  mutual  influence,  each  upon  the 
other,  promotive  of  proper  caution  and  faith- 
fulness in  the  performance  of  the  work.  The 
relation  between  them  was  that  of  fellow 
servants,  and  the  common  master  was  not 
liable  to  respond  to  either  of  them  in  dam- 
ages for  an  injury  arising  because  of  the  neg- 
ligence of  the  other. 

It  was  error  to  overrule  the  motion  to  di- 
rect the  jury  to  peremptorily  return  a  verdict 
for  the  appellant  company.  Because  of  that 
error  the  Judgment  of  the  circuit  court  and 
that  of  the  Appellate  Court  are  each  re- 
versed. The  cause  will  be  remanded  to  the 
circuit  court  for  such  further  proceedings  as 
to  law  and  Justice  shall  appertain. 

Reversed  and  remanded. 


(205  111.  144) 

SPHINGEE  T.  SCHULTZ.- 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

CARRIERS— ELEVATORS— INJURY  TO  PASSEN- 
GER—NEW TRIAL— NEWLY  DISCOVERED  EVI- 
DENCE—DILIGENCE— INSTRUCTIONS. 

1.  Where  the  fall  of  an  elevator  which  in- 
jured plaintiff  was  caused  by  a  defective  shackle 
bolt,  newly  discovered  evidence  that  the  ele- 
vator operator,  in  conjunction  with  plaintiff, 
were  experimenting  with  the  elevator  by  test- 
ing the  safety  device,  which  was  in  no  way  con- 
nected with  the  defective  shackle  bolt,  is  not  of 
such  material  character  as  to  require  a  new 
trial. 

2.  Affidavits  presented  In  support  of  a  motion 
for  new  trial  founded  on  newly  discovered  evi- 
dence, which  fails  to  show  reasonable  diligence 
to  produce  the  newl^  discovered  evidence  on 
the  trial,  are  insufficient. 

3.  Eirror  cannot  be  predicated  on  the  court's 
considering  counter  affidavits  on  motion  for  new 
trial,  when  the  record  shows  the  court  refused 
to  permit  them  to  be  filed. 

4.  Where  a  declaration  in  an  action  for  in- 
juries alleges  that  plaintiff  sustained  a  per- 
manent injiU7,  in  that  he  will  suffer  great  pain 
for  life,  instructions  on  the  theory  tliat  the 
injury  was  permanent  are  proper. 

5.  Where  a  declaration  merely  describes  the 
injury  generally,  withont  pointing  out  its  per- 
manency, the  recovery  may  be  to  the  whole  ex- 
tent of  the  injury. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Fred  Schultz  against  Warren 
Springer.  From  a  Judgment  of  the  Appel- 
late Court  (105  111.  App.  544)  affirming  a 
Judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

0.  W.  Dynes,  for  appellant  Francis  J. 
Wool  ley,  for  appellee. 

WILKIN,  J.  This  action  was  begun  by 
Fred  Schultz,  who  is  appellee  here,  against 
Warren  Springer,  appellant.  In  the  superior 
court  of  Cook  county,  to  recover  for  an 
Injury  received  by  the  fall  of  a  passenger 

*Relieariiic  denied  Decamber  4,  U03. 

V  2.  See  New  Trial,  vol.  S7,  Cent.  DUf.  |  UA. 


Digitized  by 


Google 


754 


68  NORTHEASTERN  REPORTER. 


(IIL 


elevatoi  In  a  six-story  building  owned  by 
appellant,  In  tbe  city  of  Chicago.  The  dec- 
laration consists  of  a  single  count,  tbe  ma- 
terial allegation  charging,  in  substance,  that 
tbe  defendant  negligently  and  knowingly  suf- 
fered the  machinery  connected  with  the  ele- 
vator to  be  and  remain  In  bad  repair,  and 
by  bis  servant  so  negligently  operated  tbe 
same  that  It  fell,  by  means  of  wblch  the 
plaintiff  was  greatly  injured  and  "suffered 
great  pain,  and  will  hereafter  suffer  great 
pain  for  tbe  term  of  his  life,"  etc. 

From  tbe  evidence  it  appeared  that  appel- 
lee, on  the  24th  day  of  October,  1899,  was 
working  for  one  of  tbe  tenants  In  that  build- 
ing, and  while  be  was  riding  down  on  tbe 
elevator  as  a  passenger,  the  car  became  dis- 
connected from  tbe  cable  supporting  It  and 
dropped  six  stories,  to  tbe  basement  The 
appellee  was  seriously  bruised  on  the  head 
and  back,  and  tbe  evidence  showed  that  the 
spine,  brain,  and  eyes  bad  suffered  material 
and  more  or  less  permanent  Injury. 

Tbe  jury  found  tbe  defendant  guilty  aS 
charged  in  tbe  declaration,  and  rendered  a 
verdict  for  tbe  plaintiff  for  $25,000  damages. 
Upon  appeal  to  tbe  Appellate  Court  by  tbe 
defendant  the  Judgment  below  w^as  affirmed, 
but  upon  condition  that  tbe  amount  be  re- 
duced, by  remittitur,  to  $15,000,  which  re- 
mittitur was  duly  entered  by  the  plaintiff. 

Upon  this  further  appeal  to  reverse  tbe 
judgment  of  tbe  Appellate  Court,  it  is  insist- 
ed, first,  that  tbe  trial  court  erred  in  refus- 
ing to  grant  a  new  trial  upon  tbe  ground 
of  newly  discovered  evidence.  In  support 
of  the  motion  for  new  trial  three  affidavits 
were  filed  by  appellant,  setting  up  facts 
which  counsel  claim  would  upon  a  new  trial 
produce  a  different  verdict  It  is  clear  from 
all  the  evidence  the  defect  in  tbe  machinery 
which  was  the  primary  cause  of  the  accident 
was  immediately  above  the  car.  "At  the  top 
of  the  elevator,  passing  through  a  heavy 
cross-beam,  was  a  shackle  bolt,  tbe  upper 
end  or  bead  of  which  was  fan-shaped,  con- 
taining four  boles,  through  which  the  cables 
passed  to  support  the  elevator.  On  the  lower 
end  of  this  shackle  bolt  was  screwed  a  large 
nut,  which  held  It  in  place.  Tbe  nut  had 
become  unscrewed  until  it  held  by  tbe  last 
thread.  At  the  time  of  the  accident  the 
weight  of  tbe  elevator  and  the  passengers 
therein  was  too  heavy  to  be  supported  by  the 
bottom  thread  on  tbe  shackle  bolt,  and  tbe 
nut  pulled  off,  letting  tlie  elevator  drop. 
The  newly  discovered  evidence,  as  set  forth 
In  the  motion  for  a  new  trial,  was  to  tbe  ef- 
fect that  one  Ellis,  tbe  elevator  operator,  in 
conjunction  with  appellee,  were  experiment- 
ing with  the  elevator  by  way  of  testing  the 
safety  device  at  the  time  it  fell.  Tbe  safety 
device  was  In  no  way  connected  with  tbe 
defective  sbackle  bolt  which  caused  the  acci- 
dent The  alleged  newly  discovered  evi- 
dence could  not  affect  the  issue.  Certainly, 
it  Is  not  of  so  material  and  conclusive  a 
character  as  to  lead  us  to  conclude  that  it 


would,  if  Introduced  on  another  trial,  change 
tbe  result.  Furthermore,  we  think  appel- 
lant failed  to  show  reasonable  diligence  to 
discover  and  produce  tbe  so-called  uewly  dis- 
covered evidence  upon  tbe  trial.  The  affida- 
vits presented  in  support  of  tbe  motion  were 
wholly  insufficient,  for  both  of  tbe  forego- 
ing reasons,  to  entitle  tbe  defendant  to  a  new 
trial  on  tbe  ground  of  newly  discovered  evi- 
dence. Plumb  V.  Campbell,  129  III.  101. 18  N. 
E.  790;  Conlan  v.  Mead,  172  IIL  13,  49  N.  E. 
720, 

Counter  affidavits  to  the  motion  for  a  new 
trial  were  offered  by  appellee,  and  It  is 
strenuously  urged  tbat  tbe  court  erred  in 
considering  these  in  denying  tbe  motion. 
This  contention  assumes  that  the  coimter 
affidavits  were  received  by  tbe  court,  but  tbe 
record  shows  tbat  instead  of  receiving  them 
the  court  expressly  refused  to  permit  them 
to  be  filed. 

Objections  are  made  to  tbe  introduction  of 
evidence  and  the  giving  of  certain  Instruc 
tlons  for  plaintiff  upon  the  theory  that  tbe  in- 
jury sustained  by  appellee  was  permanent  it 
being  contended  tbat  tbe  declaration  maked 
no  claim  tbat  the  injuries  were  permanent. 
Tbe  declaration  clearly  alleges  that  tbe  plain- 
tiff sustained  a  permanent  Injury,  In  that  be 
will  "hereafter  suffer  great  pain  for  the  term 
of  his  life."  But  even  If  tbe  declaration 
merely  described  tbe  injury  generally,  with- 
out pointing  out  Its  seriousness  or  perma- 
nency, "the  recovery  may  be  to  tbe  whole 
extent  of  tbe  injury."  City  of  Chicago  v. 
Sheehan,  113  III.  G58;  Chicago  City  Railway 
Co.  V.  Hastings,  136  III.  251,  26  N.  K  594. 

Tbe  objections  tbat  tbe  trial  court  erred 
In  its  rulings  in  tbe  examination  of  certain 
of  the  jurors  and  in  showing  a  prejudice 
against  appellant  throughout  tbe  trial;  tbat 
there  Is  a  variance  between  tbe  declaration 
and  tbe  proof;  that  improper  evidence  was 
beard  and  Instructions  Improperly  refused — 
have  been  carefully  considered,  but  we  find 
no  substantial  merit  In  either  of  them,  and 
no  good  purpose  would  be  served  in  discuss- 
ing them  in  detail. 

Tbe  judgment  of  tbe  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(aoe  III.  lOS) 

HARDING  V.  HARDING.* 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

HUSBAND     AND    WIFB  —  SEPARATE     MAINTE- 
NANCE—WIFE'S   SOLICITOR'S    FEES— JURIS- 
DICTION OF  THE  COURT  TO  AWARD. 

1.  A  circuit  court  decree  in  a  separate  main- 
tenance suit  instituted  by  tbe  wife  fixed  her  ao- 
licitor's  fees.  The  husband  appealed  from  the 
decree,  and  also  from  the  judgment  adjudging 
him  guilty  of  contempt  for  disregarding  the 
terms  of  tbe  decree.  Pending  the  appeal  the 
wife  petitioned  the  circuit  court  for  solicitor's 
fees  for  serTJces  in  defending  the  appeals.  The 
circuit  court,  on  remand  to  that  court  of  the 
original  suit,  by  its  decree  expressly  reserved 
for  future  adjudication  the  matter  «{  such  so- 


'Rehearing  denied  December  4,  1901. 
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Ucitor's  feea.  Beld,  thst  the  circuit  court  had 
Jnrisdictloii  to  allow  the  wife  solicitor's  fees  for 
services  rendered  subsequent  to  the  original  de- 
cree. 

Appeal  from  Appellate  Court,  Pint  Dis- 
trict 

Bill  by  Adelaide  Harding  against  George 
F.  Harding.  From  a  decree  of  the  Appellate 
Court  (105  111.  App.  363)  affirming  a  decree 
of  the  circuit  court  awarding  plaintiff  a  speci- 
fied sum  for  her  solicitor's  fees,  plaintiff  ap- 
peals.   Affirmed. 

Wm.  J.  Ammen  (Bamnm  &  Bamum,  of 
counsel),  for  appellant.  Peck,  Miller  &  Starr, 
for  appellee. 

WII/EIN,  X  Tbto  Is  an  appeal  from  the 
Appellate  Court  for  the  First  District,  seek- 
ing to  reverse  a  Judgment  there  rendered  af- 
firming the  decree  of  the  circuit  court  of 
Cook  county  allowing  appellee,  as  and  for 
her  solicitor's  fees  in  certain  chancery  causes 
in  the  circuit  court  of  Cook  county,  the  sum 
of  $5,000.  On  July  26,  1897,  appeUee  recov- 
ered a  decree  in  a  separate  maintenance  pro- 
ceeding on  a  bill  filed  by  her;  the  court  fixing 
her  solicitor's  fees  and  temporary  alimony, 
and  also  permanent  alimony  at  the  sum  of  $6,- 
400  per  annum.  Appellant  appealed  first  to 
the  Appellate  Court  (79  111.  App.  690).  and  by 
further  appeal  brought  the  cause  to  this  court 
(180  ni.  481,  54  N.  E.  SSI),  upon  which  latter 
appeal  we  affirmed  the  decree  of  the  circuit 
court  in  all  respects,  except  as  to  the  allow- 
ance of  permanent  alimony,  which  was  re- 
duced from  the  sum  of  $6,400  per  annum  to 
$3,600  until  the  further  order  of  the  court, 
and  remanded  the  cause  to  the  circuit  court, 
wltk  directions  to  proceed  in  conformity  with 
the  views  expressed  in  our  opinion.  The 
circuit  court,  in  a  contempt  proceeding  in- 
stituted by  appellee,  found  appellant  to  be 
in  contempt  of  the  court  in  disregarding  the 
terms  of  the  decree  awarding  temporary  ali- 
mony to  her,  and  adjudged  that  be  be  com- 
mitted to  the  county  Jail  of  Cook  county  un- 
til the  temporary  alimony  be  paid.  Appel- 
lant appealed  from  that  Judgment,  also,  to 
the  Appellate  Court  (79  111.  App.  621),  and 
from  a  Judgment  of  affirmance  there  ren- 
dered further  appealed  the  cause  here  (180 
ni.  592,  64  N.  E.  601).  The  petiUon  in  the 
present  case  was  filed  In  the  circuit  court 
while  these  two  appeals  to  this  court  were 
pending,  and  prayed  for  the  allowance  of 
solicitor's  fees  for  services  rendered  in  prose- 
cuting them. 

It  is  first  contended  that  the  circuit  court 
in  this  proceeding,  was  without  Jurisdiction 
to  entertain  the  petition.  But  that  conten- 
tion Is  without  merit  The  services  for 
which  the  allowance  is  made  in  this  case  are 
suck  as  were  rendered  since  July  26,  1897, 
the  date  of  the  first  decree,  and  they  appear 
to  have  been  necessary  in  order  that  appel- 
lee might  enforce  her  rights  as  adjudicated 
under  that  decree.  The  circuit  court  Decem- 
ber 8,  1899,  upon  a  remandment  to  that  court 


of  the  original  cause,  by  Its  decree  expressly 
reserved  for  future  adjudication  the  matter 
here  involved,  namely,  the  fixing  of  appel- 
lee's solicitor's  fees.  The  fees  of  her  counsel 
for  the  services  here  claimed  have  not  been 
adjusted  in  any  former  proceeding,  nor  baa 
she  by  any  act  waived  her  legal  right  to 
have  them  allowed. 

The  main  contention  on  the  part  of  appel- 
lant la  that  the  allowance  of  $5,000  as  solicit-. 
or's  fees  is  excessive.  No  good  purpose 
would  be  served  in  setting  forth  or  review- 
ing the  testimony  heard  by  the  chancellor  as 
to  the  services  rendered  by  appellee's  cona- 
Bel,  and  the  value  thereof,  for  which  tbe  al- 
lowance was  made.  From  a  careful  consid- 
eration of  the  whole  cause,  and  the  argu- 
ments of  counsel,  we  are  of  the  opinion  that 
the  allowance  of  $5,000  was  not  unreasona- 
ble—certainly not  to  the  extent  of  Justifying 
this  court  to  substitute  its  Judgment  for  that 
of  the  circuit  court  as  to  the  reasonableness 
of  the  fees  charged  for  the  services  rendered. 

The  Judgment  of  the  Appellate  Court  will 
be  afOrmed.    Judgment  affirmed. 


(205  HI.  S26) 

FARSON  et  al.  v.  FOGG  et  al.* 
(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

SPECIFIC  PERFORMANCE  —  STREET  PA  VINO  — 
CONTRACTS  WITH  STREET  RAILWAYS— UL- 
TRA VIRES  —  PARTIES  —  DAMAGES  —  ASSESS- 
MENT. 

1.  Under  1  Starr  &  C.  Ann.  St  1896  (2d  Ed.) 
e.  24,  par.  63,  conferring  on  the  city  council 
power  to  grade,  pave,  and  improve  streets,  a 
contract  by  abutting  owners  with  a  street  rail- 
way company  for  tne  pavement  of  a  street  In 
accordance  with  specifications  furnished  by  par- 
ties having  no  control  of  tbe  streets,  and  con- 
taining no  provision  that  the  company  was  to 
obtain  an  ordinance  from  the  city  permitting  it 
to  pave  the  street  cannot  be  specifically  en- 
forced. 

2.  A  contract  with  a  street  railway  company 
to  pave  a  street  for  a  consideration  inuring  to 
the  benefit  of  abutting  owners  is  nltra  vires, 
since  a  street  railway  company  organized  under 
the  Illinois  law  has  no  power  to  engage  in  tbe 
business  of  pavlnpt  streets. 

3.  Where  abutting  property  owners  have  en- 
tered into  a  contract  with  a  street  railway  com- 
pany to  pave  a  street,  knowing  that  it  could 
not  be  enforced  without  the  city's  consent  spe- 
cific performance  of  it  cannot  be  enforced  In  a 
suit  to  which  ttie  city  is  not  a  party. 

4.  Where  an  agreement  to  pave  a  public  street 
is  made  with  a  street  railway  company  hav- 
ing no  power  to  control  the  street  or  improve 
it  without  the  city's  consent,  a  bill  for  specific 
performance  by  parties  knowing  such  facts  can- 
not be  retained  for  the  assessment  of  damages. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Bill  by  Simon  F.  Fogg  and  others  against 
John  Farson  and  others.  From  a  Judgment 
of  tbe  Appellate  Court  (105  111.  App.  672)  af- 
firming a  decree  for  complainants,  defend- 
ants appeal.    Reversed. 

This  Is  a  bUl,  filed  In  the  circuit  court  of 
Cook  county  on  July  21,  1897,  against  the 
Calumet  Electric  Street  Railway  Company, 
John  Farson,  Arthur  B.  Leach,  Levi  H.  Fal- 
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ler,  Jobn  C.  McKeon,  and  Idea  L.  Hammond, 
administratrix  of  William  A.  Hammond,  de- 
ceased, for  the  purpose  of  enforcing  the  spe- 
cific performance  of  the  following  agree- 
ment, to  wit: 

"Tills  memorandum  of  agreement,  made 
and  entered  into  by  the  undersigned  this 
17th  day  of  September,  A.  D.  1895,  wltnes- 
seth: 

"That  whereas,  the  Calnmet  Electric  Street 
Railway,  k  corporation,  has  made  applica- 
tion for  a  franchise  or  a  license  to  build  a 
one  or  two-track  electric  railway  on  Chelten- 
ham Place  from  the  easterly  line  of  Bond 
avenue  to  a  point  four  hundred  and  eighty 
feet  easterly  therefrom,  in  Chicago,  Illinois; 
and  whereas,  the  said  corporation  has  agreed 
with  the  undersigned,  Simon  F.  Fogg  and 
William  C.  Kinney,  who  are  the  owners  of 
loU  172,  173,  174  and  175  in  Westfall's  8ul> 
division,  etc.,  *  •  •  and  the  eighty  feet 
in  width  east  of  and  adjoining  said  lots  172 
and  174,  to  cut,  grade,  curb,  macadam  and 
build  the  cross-walks  In  said  Cheltenham 
Place  from  curb  to  curb  from  said  Bond  ave- 
nue to  said  iwint,  the  work  to  be  of  uniform 
width  throughout,  according  to  the  speclflca- 
tions  hereto  attached  and  hereby  made  a  part 
hereof,  in  consideration  for,  and  in  full  pay- 
ment of,  the  damages  which  said  Fogg  and 
Kinney  will  incur  in  connection  with,  and  by 
reason  of,  the  construction  of  said  railway 
on  said  Cheltenham  Place,  if  the  said  cor- 
poration shall  secure  said  ordinance;  and 
whereas,  the  undersigned,  Farson,  Leach  & 
Co.,  being  Interested  In  said  corporation  and 
in  the  securing  of  said  franchise  and  the  con- 
struction of  said  road,  to  secure  the  faithful 
performance  of  said  agrreement  by  said  cor- 
poration on  or  before  September  1,  1896,  if  It 
shall  secure  said  franchise  in  the  meantime, 
have  placed  their  certified  check  for  $1,000.00, 
drawn  upon  the  National  Bank  of  Illinois, 
and  made  payable  to  William  A.  Hammond, 
vice-president,  as  trustee,  to  secure  the  faith- 
ful performance  of  said  agreement; 

"Now  therefore,  in  consideration  of  the 
premises,  it  is  mutually  agreed  between  the 
undersigned  that.  If  said  corporation  shall 
complete  said  cutting,  grading,  curbing,  ma- 
cadamizing and  cross-walks  according  to  the 
speclflcations  hereto  attached  as  aforesaid, 
on  or  before  September  1,  1896,  the  said  Wil- 
liam A.  Hammond  shall,  when  said  work  is 
fully  completed  according  to  said  speclflca- 
tions, return  said  check  to  said  Farson, 
Leach  &  Co.  If  said  corporation  shall  not 
secure  the  said  franchise  or  license  and  shall 
have  withdrawn  its  application  therefor,  and 
returned  to  said  Fogg  and  Kinney  their  peti- 
tion to  the  city  council  to  grant  said  fran- 
chise or  license  to  said  corporation,  then  said 
check  shall  be  returned  to  said  Farson,  Leach 
&  Co.  If  said  corporation  has  acquired  on 
or  before  September  1, 1896,  said  franchise  or 
license,  and  neither  it,  nor  the  said  Farson, 
Leach  &  Co.  has  completed  said  work  ac- 
cording to  said  specifications,  said  check  shall 


thereupon  be  endorsed  by  said  HaO  Tiond,  or 
his  successor  as  vice-president  of  saia  bank, 
and  delivered  to  said  Fogg  and  Kinney  by 
said  Hammond  or  his  successor,  and  said 
bank  shall  pay  the  same  to  said  Fogg  and 
Kinney  upon  said  endorsement  when  made 
by  said  Hammond  or  his  said  successor,  and 
said  Fogg  and  Kinney  shall  have  and  hold 
said  sum  of  $1,000.00  as  and  for  liquidated 
damages  for  the  failure  of  said  corporation 
or  said  Farson,  Leach  &  Co.  to  do  said  work. 
The  said  work  shall  be  done  In  accordance 
with  said  specifications  to  the  satisfaction  of 
said  Fogg  and  Kinney.  In  case  said  com- 
pany be  restrained  by  any  court  from  pro- 
ceeding as  above  specified,  then  the  time  to 
complete  said  work  shall  be  correspondingly 
extended,  but  not  in  all  longer  than  ninety 
days  from  September  1,  1896. 

"This  agreement  shall  be  binding  upon  the 
heirs,  representatives  and  assigns  of  the  un- 
dersigned. 

"In  witness  whereof,  the  undersigned  have 
hereunto  set  their  hands  and  seals  the  day 
and  year  first  above  written. 

"Simon  F.  Fogg,  [Seal.] 

"WliUam  0.  Kinney,    [Seal.] 
"Per  Simon  F.  Fogg.    [Seal.] 

"The  Calnmet  Electric  Street  Railway  Com- 
pany for  value  received  hereby  acknowledge 
that  It  has  agreed  to  do  said  work  according 
to  said  specifications,  as  in  the  foregoing 
memorandum  is  stated,  and  upon  the  condi- 
tions therein  recited. 

"Calumet  Electric  Street  Railway  Co. 

"John  Farson,  Gen.  Manager." 

The  specifications,  attached  to  the  contract, 
provide  that,  whenever  cutting  occurs,  the 
earth  must  be  excavated  to  such  depth  as 
the  engineer  may  direct,  and  the  surface 
graded  to  stakes  to  be  given  by  him;  that, 
before  paving,  the  street  should  be  graded  to 
conform  to  stakes  or  profiles  to  be  given  by 
the  engineer  in  charge,  and  thorougWy  flood- 
ed, rammed,  and  rolled,  to  give  it  a  solid 
bed;  that  on  the  roadbed  thus  formed  and 
completed  will  be  spread  a  layer  of  clean, 
broken  stone  entirely  free  from  dust  and 
dirt,  not  less  than In  depth  In  the  cen- 
ter, and  not  less  than at  the  sides  after 

being  thoroughly  rolled;  that  the  stones 
shall  be  practically  uniform  In  quality,  etc.; 
that  on  the  above  layer  shall  be  spread  lime- 
stone screenings  or  bank  gravel,  aa  desig- 
nated by  the  commissioner  of  public  works, 
in  sufficient  quantities  to  fill  up  all  inter- 
stices, and  then  flooded  and  rolled,  etc.;  that 
the  above  to  be  covered  with  medium  lime- 
stone, etc.;  the  Interstices  to  be  filled  with 
limestone  screenings,  or  bank  gravel,  and 
flooded;  that  this  layer  shall  not  be  less  than 

In  depth  at  the  sides  and  not  less  than 

at  the  center,  after  being  thoroughly 

rolled;  that  the  cubes  shall  be  of  best  quality 
of  oak  plank,  3  inches  in  thickness  by  14 
Inches  in  width,  etc.;  that  there  shall  be  four 
cross-walks  at  each  street  Intersection,  three 
at  each  half  Intersection,  and  one  at  each 
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and  erery  alley,  to  be  constructed  of  Ottawa 
or  Grape  Creek  paTlng  brick,  or  brick  of 
equal  quality  and  shape;  tbat  the  brick  aball 
be  equal  in  quality  to  standard  samples  In 
the  o£Bce  of  the  commissioner  of  public 
works,  the  cross-walks  to  be  formed  under 
the  direction  of  the  engineer  In  charge  of 
the  street,  and  to  be  six  feet  in  width;  that 
the  brick  must  be  laid  In  uniform  courses, 
etc.;  that  when  laid  the  pavement  shall  im- 
mediately be  covered  with  clean,  dry,  sharp 
sand  in  proper  quantities,  and  swept  until 
all  joints  become  filled  therewith,  etc.;  that 
no  broken  or  cracked  brick  will  be  allowed 
to  remain  in  cross-walks;  that  all  cross- 
walks and  their  appurtenances  shall  be  con- 
structed by  the  contractor  without -any  extra 
charge  for  the  same  over  and  above  the  price 
bid  per  lineal  foot  for  macadam. 

A  Joint  and  several  answer  was  filed  to  the 
bill  by  the  Calumet  EUectric  Street  Railway 
Company,  John  Farson,  A.  B.  liOach,  Levi  H. 
Fuller,  and  John  C.  McKeon.  The  answer 
sets  up  tbat  the  National  Bank  of  Illinois 
was  in  the  hands  of  a  receiver,  and  that  John 
McNulta  was  such  receiver.  Accordingly,  on 
May  7,  1898,  the  appellees,  complainants  be- 
low, filed  a  supplemental  bill  making  Jobn 
McNulta,  receiver  of  the  National  Bank  of 
Illinois,  a  party  defendant.  John  McNulta, 
receiver  of  the  National  Bank  of  Illinois,  filed 
an  answer. 

It  also  appeared  i^rom  the  answers  tbat  the 
Calumet  Electric  Street  Railway  Company 
was  in  the  hands  of  a  receiver,  but  such  re- 
ceiver was  not  made  a  party  to  either  the 
original  or  supplemental  bill. 

The  cause,  after  being  at  issue,  was  re- 
ferred to  a  master  in  chancery,  who  made 
findings  substantially  in  accordance  with  the 
prayer  of  the  bill.  The  master's  report,  after 
objections  and  exceptions  thereto,  was  con- 
firmed by  the  court,  and  the  final  decree  en- 
tered on  March  22, 1901.  An  appeal  was  tak- 
en from  this  decree  to  the  Appellate  Court, 
and  the  decree  of  the  circuit  court  was  af- 
firmed. The  present  appeal  is  prosecuted 
from  such  Judgment  of  affirmance. 

The  material  facts,  as  gathered  from  the 
pleadings  and  proofs,  and  from  the  master's 
report,  and  the  decree  of  the  court,  are  sub- 
stantially as  follows:  The  premises  in  ques- 
tion were  owned  by  appellees,  Fogg  and  Kin- 
ney, but  the  legal  title  was  in  Fogg,  Kinney 
owning  the  equitable  title  to  an  undivided 
half  of  the  premises.  The  premises  owned 
by  appellees  were  on  the  south  side  of  Chel- 
tenham Place,  and  fronted  toward  the  north 
thereon  480  feet  That  is  to  say,  the  whole 
frontage  of  the  block  on  the  south  side  of 
Cheltenham  Place  between  Bond  avenue  and 
Lake  avenue  was  the  property  of  appellees. 
The  Calumet  Electric  Street  Railway  Com- 
pany (hereafter  called  the  Calumet)  had  ap- 
plied to  the  common  council  of  the  city  of 
Chicago  for  a  license  or  ordinance  to  lay 
tracks  on  Cheltenham  Place  In  front  of  the 
property  of  appellees.    The  evidence  tends  to 


show  that  the  South  Chicago  City  Railway 
Company  (hereafter  called  the  South  Chica- 
go) was  also  seeking  a  right  of  way  on  Chel- 
tenham Place  between  Bond  and  Lake  ave- 
nues, which  was  one  block.  No  franchise 
could  be  obtained  from  the  city  to  construct 
and  operate  a  railway  on  said  street  without 
the  consent  of  the  appellees.  Farson  and 
Leach  were  copartners  under  the  name  of 
Faison,  Leach  &  Co.,  and  interested  in  the 
Calumet.  About  September  18,  1895,  Fogg, 
representing  the  appellees,  and  Leach,  rep- 
resenting the  corporation,  and  Farson,  Leach 
&  Co.,  placed  a  duplicate  of  said  agreement 
and  a  check  or  order  for  $1,000  In  the  bands 
of  said  Hammond  in  said  National  Bank  In 
trust,  and  told  Hammond  that  the  check  was 
delivered  to  him  In  trust  for  the  carrying  out 
of  the  said  agreement  between  the  parties, 
and  Hammond  received  the  papers  in  trust 
for  such  purpose.  The  bill  alleges  that  the 
check  for  $1,000  was  signed  by  Levi  H.  Pul- 
ler, by  the  name  of  L.  H.  Fuller,  and  ad- 
dressed to  Farson,  Leach  &  Co.,  dated  Sep- 
tember 18,  1895,  requesting  Farson,  Leach  & 
Co.  to  pay  to  the  order  of  W.  A.  Hammond 
$1,000,  and  duly  certified  and  accepted  by 
Farson,  Leach  &  Co.  The  cbeck  thus  de- 
scribed in  the  bill  differs  from  the  check  de- 
scribed In  the  agreement.  The  bill  alleges 
that  the  Calumet  secured  the  ordinance  for 
laying  down  Its  tracks  on  September  1,  1896, 
and  was  not  restrained  from  doing  so  by  any 
court.  Appellees,  on  December  11,  1896,  no- 
tified Hammond  that  the  paving  had  not 
been  done,  and  requested  him  to  indorse  and 
deliver  the  certified  cbeck  to  them,  the  ap- 
pellees. On  December  21,  1896,  the  National 
Bank  of  nUnois  became  Insolvent,  and  one 
John  C.  McKeon  was  appointed  receiver  un- 
der the  laws  of  the  United  States,  and  as 
such  receiver  was  succeeded  by  John  Mc- 
Nulta. On  December  31,  1896,  appellees 
again  notified  Hammond  in  writing  that  the 
work  had  not  been  done,  and  claimed  the 
check,  and  requested  him  to  indorse  arid  de- 
liver it  to  them.  Hammond  stated  that  he 
had  delivered  the  check  to  the  bank.  The 
National  Bank  of  Illinois  had  no  interest  in 
the  check,  and  the  proof  shows  that  it  was 
In  the  hands  of  one  Frost,  who  acted  as 
clerk  for  McNulta,  the  receiver.  Hammond 
died  on  January  2,  1897.  The  check  was 
produced  upon  the  trial  from  the  hands  of 
Frost.  Neither  Farson,  Leach  &  Co.  nor  the 
Calumet  railway  company  have  done  any- 
thing towards  the  paving  of  said  street  or 
the  payment  of  the  $1,000.  The  Calumet 
Company  has  placed  wires  and  tracks  in 
Cheltenham  Place,  and  is  operating  electric 
cars  thereon. 

The  bill  alleges  that  appellees  claimed  that . 
they  would  incur  damages  to  their  property 
by  reason  of  the  construction  of  the  railway 
on  Cheltenham  Place,  and  that  the  street  was 
to  be  paved,  or  the  $1,000  to  be  paid  in  con- 
sideration for  and  in  full  discharge  of  said 
damages. 
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The  answers  deny  that  the  contract  was 
executed  for  the  purpose  of  compensating 
appellees  for  the  damages  expected  to  be  tn- 
curred  to  their  property.  The  answers  charge 
that  the  appellees  combined  with  the  South 
Chicago  Company  and  with  others  to  ex- 
tort money  from  the  Calumet  Company,  and 
prevent  the  latter  from  obtaining  from  the 
common  council  of  the  city  an  ordinance  for 
building  and  operating  an  electric  railway 
In  Cheltenham  Place;  that  appellees  claimed 
that  the  South  Chicago  Company  had  offered 
them  pecuniary  inducements  not  to  sign  for 
the  frontage  of  the  property  owned  by  them 
in  faTor  of  the  Calumet  Company,  but  to  give 
to  the  South  Chicago  Company  their  signa- 
ture of  frontage  to  a  petition  to  the  city  of 
Chicago  for  the  right  to  build  a  railway  on 
Cheltenham  Place;  that  appellees  declared 
that,  unless  the  Calumet  Company  would  do 
better  by  them  than  the  South  Chicago  Com- 
pany, appellees  would  not  sign  their  frontage 
to  a  petition  for  the  Calumet  Company;  that 
thereupon  appellees  presented  to  the  oflScers 
of  the  Calumet  Company  a  draft  of  the  con- 
tract, substantially  such  as  that  which  la  set 
out  in  the  bill  of  complaint,  stating' that  tbe 
terms  of  said  contract  were  the  only  terms 
on  which  they  would  sign  a  petition,  for  tbe 
frontage  which  they  claimed  to  own  on  Chel- 
tenham Place,  In  favor  of  the  Calumet  Com- 
pany for  an  ordinance  granting  them  the 
right  to  lay  tracks  and  operate  a  railway 
thereon;  that  they  stated  that  they  insist- 
ed upon  the  contract  in  that  form,  because  It 
was  Illegal,  and  contrary  to  public  policy, 
and  against  good  morals,  for  them  to  contract 
for  a  sale  of  their  signatures  and  consents 
to  tbe  frontage  of  the  property  which  they 
claimed  to  own;  that  the  officers  of  the  com- 
pany declined  to  sign  said  contract  but  that 
Parson,  its  general  manager,  made  the  in- 
dorsement thereon  as  above  set  forth.  The 
answer  charges  that  the  consideration  for 
the  signing  of  the  contract  by  tbe  company 
was  the  signing  by  appellees  of  the  petition 
addressed  to  the  city  council  to  give  the  Calu- 
met Company  the  right  to  lay  its  tracks  on 
Cheltenham  Place  in  front  of  the  property  of 
appellees.  Tbe  answers  charged  that  the 
Arm  of  Farson,  Leach  ft  Co.  are  not  made 
parties  defendant  to  the  bill,  and  that  the  re- 
ceiver Is  not  made  a  party. 

Tbe  answer  admits  that  the  Calumet  Com- 
pany has  received  its  right  to  the  use  of 
Cheltenham  Place  for  Its  electric  road  from 
tbe  city  of  Chicago  under  an  ordinance  pass- 
ed by  tbe  common  council.  The  answer  de- 
nies that  there  is  any  need  of  a  pavement  up- 
on Cheltenham  Place,  which  is  near  the  lake, 
and  full  of  sand,  and  called  in  tbe  answer  a 
street  de  soc. 

Tbe  answer  also  sets  up  tbat  tbe  engineer 
mentioned  In  the  specifications  never  gave 
or  furnished  to  appellants,  or  the  Calumet 
Company,  any  grade  stakes  or  profiles  as 
therein  specified,  and  that  the  engineer  of 
pubMc  works  never  bad  any  samples  of  brick 


In  his  office,  and  never  gave  any  dlrectlona 
for  tbe  laying  of  the  cross-walks  as  stated  in 
the  specifications,  and  tliat,  therefore,  ap- 
pellants were  never  able  to  comply  with  the 
conditions  of  the  contract;  tbat  tbe  layer 
of  clean,  broken  stone  was  not  specified  ta 
be  of  any  particular  depth,  either  in  the  cen- 
ter or  at  the  sides,  and  that  the  contract  was 
so  Indefinite  and  uncertain  In  its  terms  that 
it  was  Impossible  for  appellants  to  carry  the 
same  out,  so  that  a  specific  performance 
thereof  could  not  be  decreed  by  the  court. 

The  answer  also  sets  up  tbat  the  contract 
Is  contrary  to  public  policy,  In  tbat  by  its 
terms  the  appellees  assume  Jurisdiction  over 
the  public  domain,  and  to  take  from  the  city 
of  Chicago,  having  jurisdiction  over  the  street 
In  question,  the  power  of  controlling  and 
maintaining  the  thoroughfare  called  Chelten- 
ham Place;  that  the  contract  is  in  violation 
of  the  city  ordinance,  which  provides  that  no 
Individual  or  corporation  shall,  without  the 
consent  of  the  city.  Improve  In  any  way  or 
change  the  condition  of  Its  public  thorough- 
fares; and  that  there  never  has  been  any 
ordinance  or  license  passed  by  the  city,  to 
the  appellees  or  any  other  persona,  to  make 
the  Improvement  contemplated  by  the  con- 
tract, and  that,  therefore,  the  contract  la 
void;  that,  when  it  was  made,  the  appellees 
well  knew  that  there  was  no  ordinance  au- 
thorizing the  paving  of  Cheltenham  Place  in 
the  manner  therein  specified,  and  that,  un- 
til such  ordinance  was  passed  by  the  city, 
tbe  improvement  could  not  be  made.  Tb« 
answer  also  charges  tbat  the  appellant  can- 
not compel  the  specific  performance  of  tbe 
contract,  and  tbat  there  Is  no  ordinance  by 
which  It  can  be  lawfully  carried  ont,  and  tbat 
to  carry  ont  tbe  same  would  be  a  violation 
of  law  and  a  breach  of  the  peace. 

Tbe  final  decree  rendered  by  tbe  lower 
court  found  that  the  contract  bad  not  been 
performed  by  tbe  Calumet  Company,  but 
that  they  had  failed  and  refused  to  perform 
it,  and  that  appellees  were  entitled  to  have 
from  Farson  and  Leach  |1,000,  with  interest 
at  the  rate  of  5  per  cent,  per  annum  from 
September  1,  1806,  amounting  to  $1,227;  that . 
the  check  or  draft  for  $1,000  was  intended 
to  he  held  In  escrow  by  Hammond,  to  be  de- 
livered to  appellees  in  case  they  became  en- 
titled to  have  the  same  from  Farson,  Leach 
&  Co.;  that  Hammond  died  before  this  bill 
was  filed,  and  that  appellees  bad  never  re- 
ceived the  draft,  although  they  had  demand- 
ed it  from  Hammond  In  his  lifetime,  and  aft- 
er bis  death  from  the  person  Into  whose 
bands  it  came.  Tbe  decree  holds  that,  upon 
payment  by  Farson  and  Leach  of  tbe  $1,000 
to  appellees,  the  check  should  be  canceled 
and  vacated,  and  Farson,  Leach  &  Co.  enti- 
tled to  receive  possession  of  It  The  decree 
then  orders  that  Farson  and  Leach  pay  ap- 
pellees within  five  days  11,227,  with  interest 
from  the  date  of  tbe  decree,  and  tbat  Farson, 
Leach,  and  the  Caliuuet  Company  pay  the 
costs  of  the  suit  etc; 
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Judson  F.  Going  (Daniel  V.  Gallery,  of 
counsel),  for  appellants.  Alexander  S.  Brad- 
ley, for  appellees. 

JIAGRUDKR,  J.  (after  stating  the  facts). 
The  appellees  claim  that  the  contract  of  Sep- 
tember 17,  1895,  here  In  controversy,  was 
executed  for  the  purpose  of  compensating 
them  for  the  damages  which  they  expected 
that  their  land  fronting  on  Cheltenham  Place 
would  suffer  from  the  laying  down  of  the 
tracks  of  the  Calumet  Mectrlc  Street  Rail- 
way Ctompany  upon  said  place.  The  testi- 
mony introduced  by  appellees  tends  to  sus- 
tain this  contention,  and  the  contract  Itself 
recites  that  the  Calumet  Company  agreed  to 
pare  the  street  in  payment  of  the  damages 
which  appellees  would  Incur,  by  reason  of 
the  construction  of  the  railway  upon  the 
street  In  front  of  their  property.  In  case  the 
company  should  secure  an  ordinance  permit- 
ting them  to  lay  down  their  tracks  there. 
On  the  contrary,  the  appellants  claim  that 
the  real  consideration  of  the  contract  was  the 
signing  by  appellees  of  the  petition  <>f  the 
Calumet  Company  to  the  common  council  for 
permission  to  lay  down  the  tracks.  In  other 
words,  the  appellants  contend  that  they  were 
to  pay  $1,000  to  appellees  for  signing  their 
consent  to  have  the  tracks  laid  in  the  street, 
and  that  the  written  contract,  specifying  that 
the  consideration  was  the  damage  expected 
to  arise,  was  so  expressed  for  the  purpose  of 
covering  up  thb  fact  that  appellees  were 
selling  their  consent.  The  testimony  of  the 
appellants  strongly  tends  to  sustain  this  con- 
tention. There  is  much  upon  the  face  of  the 
contract  Itself  to  suggest  the  theory  contend- 
ed for  by  the  appellants.  The  contract  states 
that  application  had  been  made  by  the  Cal- 
umet Company  to  the  city  for  a  license  to 
build  a  track  on  Cheltenham  Place.  Both 
parties  must  have  known,  and  did  know,  that 
under  the  law  the  city  council  had  no  power 
to  grant  the  right  to  the  Calumet  Company 
to  lay  the  tracks  down  in  Cheltenham  Place, 
except  upon  the  petition  of  the  owners  of  the 
land,  representing  more  than  one-half  of  the 
frontage  of  the  street,  or  so  much  thereof  as 
was  sought  to  be  used  for  railroad  purposes. 
The  appellees  owned  all  the  frontage,  amount- 
ing to  480  feet,  on  the  south  side  of  the 
street.  As  we  understand  the  evidence,  the 
part  of  the  street  where  the  tracks  were  to 
be  laid  was  only  the  length  of  one  block,  so 
that  half  of  the  frontage  was  owned  by  the 
appellees.  The  contract  provides  that,  "If 
said  corporation  shall  not  secure  the  said 
franchise  or  license,  and  shall  have  with- 
drawn Its  application  therefor,  and  returned 
to  said  Fogg  and  Kinney  their  petition  to  the 
city  council  to  grant  said  franchise  or  license 
to  said  corporation,  then  said  check  shall  be 
returned  to  said  Farson,  Leach  &  Co."  It 
thus  appears  that  Fogg  and  Kinney  did  give 
to  the  Calumet  Company,  or 'to  Farson  and 
Leach  for  It,  their  consent  to  the  laying  of 
the  tracks. 


But  while  there  are  many  circumstances 
disclosed  by  the  evidence,  and  much  that  ap- 
pears upon  the  face  of  the  contract  itself, 
tending  to  create  the  suspicion  that  the  par- 
ties were  trying  to  avoid  the  effect  of  the 
decision  of  this  court  in  the  case  of  Doane  v. 
Clilcago  City  Railway  Co.,  160  Ul.  22,  45  N. 
B.  507,  35  L.  R.  A.  588,  yet  we  are  not  pre- 
pared to  say  that  the  evidence  Is  clear  and 
convincing  as  to  the  contention  of  either  par- 
ty upon  this  question.  We  therefore  pass  no 
opinion  upon  It 

There  is  another  ground,  however,  pteaded 
in  the  answers  and  pressed  upon  our  atten- 
tion In  the  argument  filed  in  behalf  of  ap- 
pellants, upon  which.  In  our  opinion,  the  re- 
lief prayed  for  in  the  bill  In  this  case  ought 
to  have  been  denied. 

The  Calumet  Electric  Street  Railway  Com- 
pany agreed  with  the  appellees  to  pave  Chel- 
tenham Place,  a  public  street  in  the  city  of 
Chicago,  for  some  consideration,  which  was 
supposed  to  operate  for  the  benefit  of  appel- 
lees. The  Calumet  Company  is  shown  by 
the  proofs  to  be  In  the  hands  of  a  receiver, 
and  that  receiver  Is  not  a  party  to  the  suit. 
Waiving,  however,  the  question  whether  it 
was  necessary  to  make  the  receiver  a  party 
or  not,  we  are  of  the  opinion  that  the  Calu- 
met Electric  Street  Railway  Company  had  no 
power  to  make  any  such  agreement.  Nor 
has  a  court  of  chancery  the  power  to  decree 
the  specific  performance  of  any  such  agree- 
ment. It  is  a  well-settled  doctrine  In  this 
state  that  a  city  holds  the  title  to  its  streets 
In  trust  for  the  public,  and  cannot  turn  over 
such  streets  to  private  parties  to  be  improv- 
ed. The  power  to  control  and  Improve  the 
streets  In  the  city  of  Chicago  is  vested  In 
the  city  itself,  or  in  its  common  council. 

The  seventh  paragraph  of  section  63  of 
article  5  of  the  city  and  village  act,  which 
was  In  force  in  1895,  when  the  contract  here 
under  consideration  was  made,  provides  that 
"the  city  council  In  cities,  and  the  president 
and  board  of  trustees  in  villages,  shall  have 
the  following  power?:  »  »  •  Seventh— To 
lay  out,  to  establish,  open,  alter,  widen,  ex- 
tend, grade,  pave  or  otherwise  Improve 
streets,  alleys,  avenues,  sidewalks,  wharves, 
parks,  and  public  grounds,  and  vacate  the 
same."  By  the  ninth  paragraph  of  the  same 
section,  the  city  council  has  power  to  regu- 
late the  use  of  the  streets,  by  the  sixteenth 
paragraph  of  the  same  section  to  provide 
for  and  regulate  cross-walks,  curbs,  and  gut- 
ters, and,  by  the  twenty-fifth  paragraph  of 
the  same  section,  to  provide  for  and  fthange 
the  location,  grade,  and  crossings  of  any 
raUroad.  1  Starr  &  C.  Ann.  St.  1896  (2d 
Ed.)  pp.  689,  692,  694,  696,  697,  c.  24,  par. 
63.  The  power  thus  conferred  upon  the 
city  council  to  pave,  grade,  curb.  Improve, 
and  regulate  the  streets  and  cross-walks  Is 
vested  exclusively  In  the  city  council,  and 
cannot  be  shared  by  It  with  any  other  body 
or  person.  It  Is  obvious,  from  the  various 
provisions  above  referred  to  of  the  city  and 
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village  act,  that  tbe  control  of  the  streets 
and  the  power  to  Improve  them,  which  are 
placed  In  the  hands  of  the  city  council,  are 
left  to  a  large  extent  to  the  discretion  of 
that  body.  The  exercise  of  these  powers  Is 
so  far  discretionary  that  the  mode  of  their 
exercise  depends  upon  the  will  of  the  city 
council.  Town  of  Ottawa  v.  Walker,  21  111. 
C05,  71  Am.  Dec.  121;  Murphy  v.  City  of 
Peoria,  119  111.  509,  9  N.  E.  895;  Gridley  v. 
City  of  Bloomlngton,  88  111.  554,  30  Am.  Rep. 
5G6;  City  of  Chicago  v.  O'Brien,  111  111.  532, 
53  Am.  Bep.  610. 

"In  a  bill  for  specific  performance  the  con- 
tract must  be  of  such  a  character  tliat  the 
court  is  able  to  make  an  efficient  decree  and 
enforce  It  when  made."  3  Pomeroy's  Eq. 
Jur.  g  1405;  Sellers  v.  Greer,  172  111.  549,  50 
N.  E.  246,  40  L.  B.  A.  589.  It  is  difficult 
to  see  bow  a  court  of  equity  could  enforce  the 
contract  Involved  in  the  case  at  bar.  If  it 
should  require  the  Calumet  Electric  Street 
Ballway  Company  to  pave  Cheltenham  Place, 
it  would  require  It  to  take  possession  of  a 
public  street  which  belongs  to  the  city  and 
Is  held  In  trust  by  the  city  for  the  use  of 
the  people.  To  order  the  Calumet  Company 
to  take  possession  of  this  street  would  be  to 
order  It  to  create  an  obstruction  In  a  public 
street,  and  clothe  an  outside  corporation 
with  tbe  power  which  the  law  vests  in  tbe 
municipality.  It  Is  well  settled  that  the 
specific  performance  of  a  contract  will  not 
be  decreed  as  a  matter  of  course,  even 
though  a  legal  contract  Is  shown  to  exist. 
But  such  specific  performance  rests  entirely 
in  the  discretion  of  the  court  upon  a  view  of 
all  the  circumstances.  Chicago  &  Alton  Ball- 
road  Co.  V.  Schoeneman,  90  111.  258.  In  Gray 
V.  Chicago,  Milwaukee  &  St  Paul  BaUway 
Co.,  189  111.  400,  59  N.  E.  950,  It  was  said: 
"Tbe  specific  enforcement  of  a  contract  Is 
not  a  matter  of  absolute  right,  but  of  sound 
discretion  In  the  court" 

It  is  true  that  the  common  council,  in 
granting  leave  to  a  street  railway  company 
to  lay  Its  tracks  in  the  street  sometimes  im- 
poses, as  a  condition,  that  the  street  rail- 
way company  shall  keep  the  street  between 
Its  tracks  paved,  and  perhaps  tbe  common 
council  might  make  It  a  condition  that  the 
street  railway  company  should  keep  more  of 
the  street  than  lies  between  its  tracks  paved 
and  In  repair.  But  a  street  railway  company 
has  no  power,  by  virtue  of  Its  own  charter, 
to  pare  the  streets  of  the  city  outside  and 
independently  of  tbe  consent  of  the  city  It- 
self. There  is  no  provision  in  tbe  present 
contract  that  the  company  was  to  procure 
or  obtain  an  ordinance  from  tbe  city  permit- 
ting it  to  pave  tlie  street  On  tbe  contrary, 
tbe  contract  provides  as  follows:  "The  said 
work  shall  be  done  in  accordance  with  said 
specifications  to  the  satisfaction  of  said  Fogg 
and  Kinney."  Tbe  paving  was  not  to  be 
done,  under  tbe  provisions  of  the  contract, 
to  tbe  satisfaction  of  tbe  city  or  its  officers, 
but  it  was  to  be  done  to  the  satisfaction  of 


these  appellees,  private  parties  having  no 
control  over  the  street  Itself.  Even  if  the 
contract  was  a  valid  one,  the  specifications, 
as  charged  In  the  answer,  are  Indefinite  and 
uncertain  In  many  of  their  provisions.  The 
engineer  who,  by  the  terms  of  the  specifica- 
tions, is  to  give  directions  as  to  the  paving,  is 
not  necessarily  the  city  engineer,  nor  does  it 
appear  whether  be  is  to  I)e  an  engineer  em- 
ployed by  the  Calumet  Company  or  by  the 
appellees. 

An  offer  was  made,  upon  the  hearing  of 
tbe  cause  below,  to  produce  in  evidence  the 
charter  of  the  Calumet  Electric  Street  Rail- 
way Company  for  the  purpose  of  showing 
that  it  had  no  power,  by  the  terms  of  its 
charter,  to  engage  in  the  paving  of  public 
streets.  The  charter  might  well  have  been 
admitted,  but,  independently  of  any  provi- 
sions of  the  charter,  It  must  be  trne  tiiat  a 
street  railway  corporation  organized  under 
tbe  laws  of  Illinois,  as  the  Calumet  Company 
Is  shown  to  be,  has  no  power  from  the  very 
nature  of  its  organization  to  engage  in  the 
business  of  paving  streets.  This  contract, 
therefore,  was  ultra  vires  the  Calumet  Elec- 
tric Street  Railway  Company.  In  National 
Home  Building  Ass'n  v.  Home  Savings  Bank, 
181  111.  35,  54  N.  E.  619,  72  Am.  St.  Rep.  245, 
it  was  said:  "A  contract  of  a  corporation 
which  is  ultra  vires  in  tbe  proper  sense — that 
is  to  say,  outside  the  object  of  its  creation  as 
defined  In  the  law  of  its  organization,  and 
therefore  beyond  the  powers  conferred  upon 
it  by  the  Legislature— is  not  voidable  only, 
bnt  wholly  void  and  of  no  legal  effect"  It 
was  held,  in  the  case  last  cited,  that  the 
rule  tliat  a  corporation  is  estopped  to  make 
the  defense  of  ultra  vires  where  it  has  re- 
ceived tbe  benefit  of  the  contract  applies  only 
to  cases  where  the  contract  is  witliln  its 
power  but  there  has  been  a  failure  to  com- 
ply with  some  regulation  or  there  has  been 
an  Improper  exercise  of  the  power.  It  was 
there  said:  "If  there  is  no  power  to  make 
the  contract,  there  can  be  no  power  to  ratify 
it,  and  it  would  seem  clear  that  the  opposite 
party  could  not  take  away  the  incapacity 
and  give  tbe  contract  vitality  by  doing  some- 
thing under  It  It  would  be  contradictory  to 
say  that  a  contract  Is  void  for  an  absolute 
want  of  power  to  make  it  tfnd  yet  it  ibay  be- 
come legal  and  valid  as  a  contract  by  way  of 
estoppel  tbrougb  some  other  act  of  the  par- 
ty under  such  incapacity,  or  some  act  of  tbe 
other  party  chargeable  by  law  with  notice  of 
the  want  of  power."  See,  also.  Best  Brewing 
Co.  v.  Klassen,  185  111.  37,  57  N.  B.  20.  60  L. 
R.  A.  765,  76  Am.  St  Rep.  26. 

Where  a  contract  is  thus  void,  a  court  of 
equity  will  not  enforce  a  specific  perform- 
ance of  it 

A  notable  UlDstration  of  this  principle  may 
be  found  in  the  case  of  Sellers  v.  Greer,  su- 
pra, where  the  contract  under  consideration 
by  the  court  was  a  contract  by  stockholders 
to  sell  or  dispose  of  the  corporate  property 
without  authority  or  ratiflcatlou  by  the  cor- 
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poration,  and  sucb  contract  was  beld  to  have 
no  binding  effect;  and  the  court  there  re- 
fused to  sanction  a  decree  granting  a  specific 
performance  of  it. 

In  Hurlbut  y.  Kantzler,  112  III.  482,  a  bUI 
was  filed  for  specific  performance  against 
Kantzler,  Crilly  &  Blair,  and  also  the  board 
of  education,  to  compel  the  assignment  of  a 
lease.  There,  Kantzler  held  a  lease  from  the 
board  of  education,  which  was  not  assigna- 
ble without  the  written  consent  of  the  board. 
Kantzler,  however,  gave  to  Hurlbut  a  writ- 
ten agreement  to  assign  the  lease,  but  it  was 
held  the  agreement  could  not  be  enforced 
against  the  board,  as  It  had  not  assented  to 
the  agreement.  In  disposing  of  the  case  It 
Is  there  said  (page  488):  "There  is  no  alle- 
gation in  the  bill,  or  proof,  that  the  consent 
of  the  board  of  education  will  be  giyen,  or 
ever  was  given.  •  •  •  Hurlbut,  at  the 
time  he  took  the  contract  from  Kantzler, 
knew  that  the  latter  could  not  transfer  his 
leasehold  Interest  without  the  express  con- 
sent of  a  third  party,  against  whom  he  could 
claim  no  rights,  legal  or  equitable,  and  con- 
sequently took  his  contract  under  such  cir- 
cumstances as  to  make  its  validity  and  ef- 
fectiveness depend  upon  the  exercise  of  the 
will  of  another  under  no  obligation  to  do 
any  act  for  him  or  for  bis  benefit." 

So,  in  the  case  at  bar,  appellees  knew,  at 
the  time  the  present  contract  was  executed, 
that  the  Calumet  Electric  Street  Railway 
Company  could  not  pave  the  street  without 
■  the  consent  of  the  city,  even  if  they  could 
do  it  with  such  consent.  The  appellees  took 
their  contract  from  the  Calumet  Company, 
knowing  that  its  validity  depended  upon  the 
exercise  of  the  will  of  the  city,  a  third  par- 
ty. The  city  of  Chicago  Is  not  a  party  to 
the  present  bill,  and  a  contract  to  pave  a 
public  street  could  not  be  enforced  without 
making  the  city  of  Chicago  a  party.  If  it 
could  be  enforced  at  all.  Inasmuch,  there- 
fore, as  the  appellees  accepted  the  contract 
with  full  knowledge  that  it  coilld  not  be 
enforced  without  'the  consent  of  a  third  par- 
ty, and  that  its  validity  depended  jipon  the 
exercise  of  the  will  of  a  third  party,  they  can- 
not enforce  the  specific  performance  of  such 
contract  by  the  present  bill.  The  street  had 
not  been  paved  when  the  present  bill  was 
filed  on  July  21,  1897,  although  by  the  terms 
of  the  contract  It  was  to  be  paved  not  later 
than  December  1,  1896.  The  city  did  not 
make  It  a  condition  to  the  grant  to  the  Cain- 
met  Company  of  the  right  to  lay  down  its 
tracks  in  the  street  that  the  company  should 
pave  the  street,  nor  did  the  city  in  any  way 
take  any  steps  towards  the  paving  of  the 
street,  or  authorize  any  other  person  or  cor- 
poration to  do  so.  The  fair  Inference,  there- 
fore, is  that  the  city  did  not  regard  the  pav- 
ing of  the  street  as  a  necessity,  or  as  an  act 
to  be  done  for  the  benefit  of  the  public. 
Knowing  all  this  when  they  filed  the  present 
bill,  appellees  were  not  entitled  to  a  specific 
performance  of  the  contract 


I  This  being  so,  there  can  be  no  decree  in 
the  present  case  for  damages,  that  is  to  say, 
I  for  the  amount  of  the  check  for  $1,(}0Q  and 
interest  thereon.  Where,  in  a  bill  for  spe- 
cific performance,  a  court  of  equity  grants 
a  decree  for  damages,  the  decree  for  damages 
is  merely  ancillary  to  the  relief  of  specific 
performance,  and  is  the  result  of  granting 
that  relief.  But  where  the  bill  makes  no 
case  for  a  specific  performance  and  shows 
no  gi-ound  for  such  relief,  a  court  of  equity 
will  not  decree  damages,  because  a  court  of 
equity  does  not  sit  for  the  pur];>ose  of  enter- 
taining bills  whose  only  object  is  to  secure 
da'mages.  The  remedy  in  such  case  is  at 
law,  and  not  in  equity. 

It  has  been  held  in  a  number  of  cases  that 
a  bill  for  specific  performance  will  not  be 
retained  to  assess  damages  for  a  failure 
to  perform  a  contract  where  the  complainant, 
when  be  filed  the  bill,  knew  that  the  vendor 
had  parted  with  the  title  to  the  property, 
or  where  the  agreement  is  to  convey  prop- 
erty which  has  no  existence,  or  to  which  the 
defendant  has  no  title,  and  if  the  want  of 
title  was  known  to  the  complainant  at  the 
time  of  beginning  suit  In  all  such  cases, 
the  bill  will  not  be  retained  for  the  assess- 
ment of  damages.  Doan,  King  &  Oo.  v. 
ilauzey,  38  lU.  227;  Stlckney  v.  Goudy,  132 
ai.  213,  23  N.  E.  '.034;  Kennedy  v.  Hazelton, 
128  V.  S.  667,  9  Sup.  Ct  202,  32  L.  Ed.  576; 
Hurlbut  T.  Kantzler,  supra;  Sellers  v.  Greer, 
supra;  Mack  v.  Mcintosh,  181  Ul.  633,*54  K. 
N.  E.  1019.  The  principle  of  these  cases  is 
applicable  here.  The  appellants,  who  made 
an  agreement  to  pave  a  public  street  of  the 
city  of  Chicago,  had  no  right  to  control  the 
street,  and  no  power,  without  the  consent  of 
the  city,  to  make  any  Improvement  of  the 
street;  and,  this  fact  being  well  known  to 
the  appellees  at  the  time  of  the  beginning  of 
this  suit,  the  present  bill,  under  the  author- 
ities referred  to,  will  not  be  retained  for  tlie 
assessment  of  damages. 

For  the  reasons  above  stated,  the  Judgment 
of  the  Appellate  Court  and  the  decree  of  the 
circuit  court  are  reversed,  and  the  cause  is 
remanded  to  the  circuit  court  with  directions 
to  dismiss  the  bill. 

Reversed  and  remanded. 


(20B  in.  179) 


FISH  V.  McGANN.* 


-(Supreme  Court  of  Illinois.     Oct.  28,  1903.) 

CrVIL.  SBRVICE— DISCHARGE— REINSTATEMBNT 
—MANDAMUS— PLEADINO—DBHURRBR. 

1.  A  demurrer  to  a  pleading  admits  the  truth 
of  the  facts  well  pleaded,  though  it  does  not 
admit  the  conclusions  sought  to  be  drawn  from 
them  by  the  pleader. 

2.  'VVhere  defendant  elects  to  abide  by  the 
demurrer,  the  judgment  thereupon  entered  is 
conclusive  of  the  facts  confessed  by  the  demur- 
rer; and  no  proof  of  such  facts  is  necessary, 
other  than  that  appearing  upon  tlie  record. 

■Rehearing  denied  December  4,  1903. 

f  1.  See  Pleading,  vol.  39,  Cent.  Dig.  ij  6261,  SIT. 
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3.  Where  a  clerk  employed  under  civil  serv- 
ice rules  was  laid  off  and  waived  reinstatement, 
and  he  afterwards  took  examination  and  secur- 
ed another  appointment,  he  could  not  claim  any 
advantage  from  his  prior  employment,  and  he 
might  be  discharged  under  the  rules  relating  to 
probationers. 

4.  Under  Civil  Service  Act,  !  10  (1  Starr  &  O. 
Ann.  St.  1896  [2d  Ed.]  c.  24,  par.  328),  enacting 
that  appointments  shall  be  on  probation,  for  a 
period  to  be  fixed  by  the  rules,  Rule  6,  §  1,  pro- 
viding that  appointments  shall  be  on  probation 
for  a  period  of  six  months  and  at  the  end  of 
this  time,  if  the  conduct  and  capacity  of  the  ap- 
pointee have  been  satisfactory,  the  appointment 
shall  be  completed,  but  the  appointinp;  officer 
may  complete  the  appointment  at  any  time  aft- 
er two  months,  is  not  invalid,  as  failing  to  fix 
a  period,  and  as  delegating  that  power. 

o.  In  mandamus  proceedings  by  a  clerk  to 
compel  reinstatement  in  the  civil  service,  the 
answer,  averring  a  discbarge  as  a  probationer, 
under  Civil  Service  Act,  §  10  (1  Starr  &  C.  Ann. 
St.  1896  [2d  Ed.]  c.  24,  par.  328),  requiring  the 
head  of  tie  department  to  have  the  consent  of 
the  commission  before  he  could  discharge  a 
clerk,  wag  obscure  in  its  averments  of  dates  as 
to  such  consent  and  discharge,  but  it  further 
averred  that  petitioner  was  discharged  "in  ac- 
cordance with  the  civil  service  law  and  rules"; 
that  defendant  had  assigned  in  writing  his  rea- 
sons to  the  commission  for  discharging  petition- 
er; that  petitioner  had  a  fair  trial  ij  the  duties 
of  the  oflSce,  and  was  incompetent.  Held,  on  de- 
murrer, that  the  answer  was  not  insufficient, 
as  not  showing  that  the  consent  was  obtained 
before  the  discbarge. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Petition  for  mandamus  by  Clarence  B. 
Fish  against  Lawrence  E.  McGann.  Prom  a 
judgment  of  the  Appellate  Court  (107  111. 
App.  538)  affirming  a  judgment  refusing  tbe 
writ,  petitioner  appeals.    Affirmed. 

This  is  a  petition  for  mandamus,  filed  by 
appellant  In  the  circuit  court  of  Cook  county 
on  April  3,  1902,  against  appellee,  as  comp- 
troller of  the  city  of  Chicago,  to  compel  the 
latter  to  reinstate  petitioner  in  the  position 
of  chief  clerk  in  the  comptroller's  office  of 
the  city.  The  petition  sets  up  the  adoption 
by  the  city  of  Chicago  of  the  civil  service  act 
of  1895  In  that  year,  and  the  appointment  of 
civil  service  commissioners  under  and  by 
virtue  thereof;  that  In  November,  1899,  peti- 
tioner, after  having  passed  an  examination 
as  required  by  law  under  the  rules  of  said 
commissioners,  was  appointed  as  clerk  In  the 
city  collector's  office,  and  was  afterwards 
transferred  to  the  special  assessment  bureau, 
where  he  remained  until  November  8,  1900; 
that  on  or  about  February  20,  1901,  he  was 
appointed  as  a  clerk  In  the  city  collector's 
office,  which  position  he  held  until  April  1, 
1901;  that  on  July  10,  1901,  he  took  an  ex- 
amination for  the  position  of  chief  clerk  In 
the  comptroller's  office,  and  was  on  or  about 
February  18, 1902,  appointed  to  that  position, 
which  he  held  until  March  31,  1902;  that  on 
March  31,  1902,  without  the  consent  of  the 
commission,  without  the  filing  of  written 
charges  against  him,  without  any  opportunity 
to  defend,  and  without  any  investigation  be- 
fore said  commission,  or  before  any  board 
appointed  by  It  to  conduct  any  such  Investi- 


gation, he  was  discharged  by  (he  comptroller. 
The  answer  of  appellee,  respondent  below, 
among  other  things,  alleges  that  on  Febru- 
ary 20,  1901,  said  petitioner  was  appointed 
to  tbe  position  of  clerk  in  the  city  collector's 
office;  that  be  was  employed  in  said  position 
until  April,  1901;  that  be  was  laid  off  on  or 
about  April  1,  1901,  and  was  tendered  rein- 
statement on  or  about  June  26, 1901;  that  be 
declined  and  refused  to  be  reinstated,  and 
waived  his  right  to  reinstatement,  on  or  about 
June  26,  1901;  that  bis  waiver  of  his  right 
to  reinstatement  In  said  position  was  duly  ac- 
cepted on  or  about  the  day  last  mentioned; 
that  on  July  10,  1901,  an  examination  waa 
held  for  chief  clerk  in  the  comptroller's  of- 
fice of  the  city  of  Chicago;  that  said  exam- 
ination was  an  open  examination,  and  wa» 
not  a  promotional  one;  that  petitioner  took 
said  examination,  and  passed  the  same,  and 
was  certified  to  the  position  of  chief  clerk 
in  the  comptroller's  office  of  the  city  on  Jan- 
uary 28,  1902,  and  was  appointed  to  said  po- 
sition on  February  13, 1902.  The  answer  f  m:- 
ther  alleges  as  follows:  '7his  respondent 
further  says  that  said  petitioner  was  appoint- 
ed as  a  probatlonal  appointee  In  accordance 
with  section  1  of  rule  6  of  the  civil  service 
rules,  which  Is  as  follows:  The  appoint- 
ment shall  be  on  probation  for  a  period  of 
six  months.  At  the  end  of  this  i>eriod.  If 
the  conduct  and  capacity  of  the  person  ap- 
pointed have  been  satisfactory,  the  appoint- 
ment shall  be  deemed  complete,  bat  the  ap- 
pointing officer  may  complete  tbe  appoint- 
ment at  any  time  after  tbe  expiration  of  tw<y 
months  by  certifying  such  completion  to  the 
commission.'  This  respondent,  further  an- 
swering, says  that  the  following  rule  was 
also  duly  adopted  by  the  civil  service  com- 
mission, and  Is  now  In  full  force  and  effect, 
and  was  In  full  force  and  effect  at  the  time 
of  the  last-mentioned  appointment  of  said  pe- 
titioner: 'If  any  probationer  stiall,  upon  fair 
trial,  be  found  incompetent  or  disqualified  for 
tbe  performance  of  tbe  duties  of  the  positloa 
he  is  filling,  the  appointing  officer  shall  cer- 
tify the  same  In  writing  to  the  commission. 
Upon  tbe  approvalof  the  commission  such- 
probationer  shall  be  dropped  from  the  serv- 
ice.' This  respondent  further  says  that  on 
March  31,  1902,  in  accordance  with  tbe  civil 
service  law  and  rules,  and  prior  to  the  ex- 
piration of  the  period  of  probation  of  the 
snid  petitioner,  he  discharged  the  said  peti- 
tioner, upon  assigning  in  writing  his  reason 
therefor  to  the  said  civil  service  commission; 
that  said  petitioner  had  a  fair  trial  in  the 
duties  of  chief  clerk  of  the  comptroller's  of- 
fice; that  he  was  found  incompetent  and  dis- 
qualified for  the  performance  of  the  duties  of 
tbe  position;  that  this  respondent  so  certi- 
fied In  writing  to  the  commission,  and  assign- 
ed in  writing  his  reason  for  the  discliarge  of 
said  petitioner  to  said  commission;  and  that 
said  discharge  was  consented  to  and  approv- 
ed of  by  said  commission  on  April  4,  1902^ 
and  said  petitioner  was  duly  notified  of  his- 
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discharge  April  5,  1902,  by  said  commission." 
To  this  answer  the  petitioner  filed  a  demur- 
rer, both  general  and  special,  and  upon  hear- 
ing the  circuit  court  overruled  the  demurrer. 
The  petitioner  elected  to  stand  by  his  demur- 
rer, and  thereupon  the  court  rendered  a  Judg- 
ment against  him  for  coats.  Prom  that  Judg- 
ment appellant  appealed  to  the  Appellate 
•Court  for  the  First  District,  which  court  af- 
firmed the  Judgment  of  the  circuit  court. 
From  the  Judgment  of  a£Brmance  so  entered 
by  the  Appellate  Court  this  appeal  Is  prose- 
•cuted  by  appellant 

Clarence  B.  Fish,  pro  se.  Charles  M. 
Walker,  Corp.  Counsel,  and  William  H.  Sex- 
ton, Asst.  Corp.  Counsel,  for  appellee. 

MAGRUDER,  J.  (after  stating  the  facts). 
1.  The  petitioner  claims  that  he  was  improp- 
erly discharged  from  the  position  of  chief 
clerk  In  the  comptroller's  office  of  the  city, 
upon  the  alleged  ground  that  he  could  not  be 
removed  or  discharged  except  for  cause  up- 
on written  charges,  and  after  an  opportunity 
to  be  heard  in  self-defense,  and  after  an  In- 
vestigation of  such  charges  by  or  before  the 
civil  service  commission.  In  other  words, 
appellant  claims  that  section  12  of  an  "act 
to  regulate  the  civil  service  of  cities"  (1 
Starr  &  C.  Ann.  St  1896  [2d  Ed.]  par.  330, 
<.  24,  p.  829)  applies  to  his  case.  Section  12 
Is  in  part  as  follows:  "No  officer  or  em- 
j)loy6  in  the  classified  civil  service  of  any 
-city,  who  shall  have  been  appointed  under 
said  rules  and  after  said  examination,  shall 
be  removed  or  discharged  except  for  cause, 
upon  written  charges  and  after  an  oppor- 
tunity to  be  heard  in  his  own  defense.  Such 
charges  shall  be  Investigated  by  or  before 
said  civil  service  commission,  or  by  or  be- 
fore some  officer  or  boai'd  appointed  by  said 
commission,  to  conduct  such  investigation." 
Section  10  of  the  civil  service  act  provides 
as  follows:  "The  appointing  officer  shall  no- 
tify said  commission  of  each  position  to  be 
filled  separately,  and  shall  fill  such  place  by 
the  appointment  of  the  person  certified  to 
him  by  said  commission  therefor,  which  ap- 
pointment shall  be  on  probation  for  a  period 
to  be  fixed  by  said  rules.  •  •  ♦  At  or  be- 
fore the  expiration  of  the  period  of  probation, 
the  heiad  of  the  department  or  office,  in  which 
a  candidate  is  employed,  may,  by  and  with 
the  consent  of  said  commission,  discharge 
him,  upon  assigning  in  writing  bis  reason 
therefor  to  said  commission.  If  he  is  not 
then  discharged,  ills  appointment  shall  be 
deemed  complete."  Id.  par.  328,  pp.  828, 
829.  By  the  terms  of  sections  12  and  10,  as 
above  quoted,  two  cases  of  discharge  are 
provided  for.  One  applies  to  persons  in  the 
classified  civil  service,  and  the  other  applies 
to  persons  whose  appointment  is  on  proba- 
tion, or  persons  known  as  "probationers." 
As  section  12  appears  to  apply  to  persons  In 
the  classified  civil  service,  it  does  not  apply 
to  appellant,  under  the  facts  of  the  present 


case.  The  appointee,  to  whom  section  12  ap- 
plies. Is  not  "in"  the  classified  service  until 
the  probation  period  has  expired  by  the  run- 
ning of  the  six  months,  or  tmtil  the  certifica- 
tion of  the  appointing  officer  prior  to  that 
time,  as  provided  for  by  section  1  of  rule  6 
enacted  by  the  commission.  Section  4  (Id. 
par.  322)  of  the  act  provides  that  the  com- 
mission shall  make  rules  to  carry  out  the  pur- 
poses of  the  act,  and  for  examinations,  ap- 
pointments, and  removals  in  accordance  with 
its  provisions.  Section  1  of  rule  6  is  set  forth 
In  the  statement  preceding  this  opinion. 
Section  2  of  rule  6,  providing  that  "If  any 
probationer  shall,  upon  fair  trial,  be  found 
Incompetent,"  etc.,  is  also  set  forth  hi  the 
statement  preceding  this  opinion.  The  facts, 
fairly  Interpreted,  show  that  appellant  when 
discharged,  was  a  mere  probationer,  and  not 
entitled  to  the  hearing  and  Investigation  spec- 
ified In  section  12.  This  Is  so  for  the  fol- 
lowing reasons:  The  case  was  heard  in  the 
court  below  upon  demurrer  to  respondent's 
answer.  The  object  of  such  hearing  was  to 
determine  whether  the  well-pleaded  facts  of 
the  answer  constituted  grounds  of  defense  to 
the  petition.  Johnson  v.  Roberts,  102  111. 
655.  A  demurrer  to  a  pleading  admits  the 
truth  of  the  facts  well  pleaded,  though  it 
does  not  admit  the  conclusions  sought  to  be 
drawn  from  them  by  the  pleader.  Compher 
v.  People,  12  111.  290;  Greig  v.  Russell,  115 
111.  488,  4  N.  E  780;  County  of  Christian  v. 
Merrlgan,  191  HI.  484,  61  N.  B.  479.  Where, 
as  is  the  case  here,  a  demurrer  is  interposed 
to  a  pleading,  which  the  court  overrules,  and 
the  defendant  elects  to  abide  by  the  demur- 
rer, the  Judgment  thereupon  entered  is  con- 
clusive of  the  facts  confessed  by  the  demur- 
rer; and  no  proof  of  such  facts  is  necessary, 
other  than  that  appearing  upon  the  record. 
The  facts  alleged  in  the  pleading  are  In  such 
case  admitted  of  record  by  the  Judgment  of 
the  court  upon  the  demurrer.  Nispel  v.  La- 
parle,  74  111.  306.  The  answer  of  respond- 
ent the  present  appellee,  alleged  that  after 
petitioner,  the  present  appellant,  was  laid 
off,  on  or  about  April  1,  1901,  as  a  clerk  In 
the  city  collector'a  office,  he  was  tendered 
reinstatement  on  or  about  June  26,  1901, 
which  he  declined  and  refused  to  accept,  and 
that  his  waiver  was  duly  accepted  on  or 
about  June  26,  1901.  Appellant  by  his  de- 
murrer, admitted  the  truth  of  this  allegation 
in  the  answer.  Having  thus  declined  and 
refused  to  accept  reinstatement,  he  was  there- 
by separated  from  the  civil  service,  and  could 
not  claim  any  advantage  from  his  prior  em- 
ployment by  the  city  as  clerk  under  civil 
service  rules.  The  answer  further  alleges 
that  on  July  10,  1901,  appellant  entered  into 
an  open— not  a  promotional— examination  for 
the  position  of  chief  clerk  In  the  comptrol- 
ler's office,  passed  the  examination,  was  cer- 
tified to  the  position  January  28,  1902,  and 
was  appointed  February.  13,  1902,  and  that 
he  was  appointed,  as  a  probational  appointee. 
In  accordance  with  section  1  of  rule  6  above 
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referred  to.  By  his  demurrer  to  tbe  answer, 
the  appellant  also  admits  the  truth  of  this 
allegation.  Upon  the  face  of  the  record, 
therefore,  he  admits  that  he  entered  Into  an 
open,  and  not  a  promotional,  examination, 
and  that  he  was  appointed  as  a  probational 
appointee  in  accordance  with  section  1  of 
rule  6.  Consequently  his  discharge  is  to  be 
regarded  as  having  occurred  in  pursuance  of 
the  provisions  of  section  10  of  the  civil  serv- 
ice act,  as  already  quoted,  and  of  section  1 
of  rule  6,  passed  in  pursuance  of  section  10. 
For  the  reasons  thus  stated,  we  are  of  the 
opinion  that  the  first  point  made  by  the  ap- 
pellant, to  the  effect  that  he  could  only  be 
discharged  in  pursuance  of  the  terms  of 
section  12,  is  not  well  taken. 

2.  Appellant,  however,  contends  further 
that,  even  if  the  provisions  of  the  statute 
and  of  the  rules  in  regard  to  appointees, 
serving  on  probation  apply  to  his  case,  yet 
that  section  1  of  rule  6  is  invalid  and  void. 
It  is  Insisted,  as  a  conclusion  from  the  con- 
tention that  section  1  of  rule  6  is  invalid, 
that  no  probational  period  has  been  fixed  in 
accordance  with  the  statute,  and  that  for 
this  reason  no  appointee  can  be  discharged, 
except  under  and  in  pursuance  of  section  12 
of  the  act  Section  10  of  the  act  provides 
that  the  "appointing  officer  shall  notify  said 
commission  of  each  position  to  be  filled  sepa- 
rately, and  shall  fill  such  place  by  the  ap- 
pointment of  the  person  certified  to  him  by 
said  commission  therefor,  which  appointment 
shall  be  on  probation  for  a  period  to  be  fixed 
by  said  rules."  It  is  said  that,  under  this 
provision  of  the  statute,  the  period  of  proba- 
tion Is  to  be  fixed  by  the  civil  service  com- 
mission in  their  rules;  that  they  have  no 
right  to  delegate  the  power  thus  to  fix  the 
period  of  probation;  that,  by  the  terms  of 
section  1  of  rule  6,  such  power  is  delegated  to 
the  appointing  ofilcer,  or  the  bead  of  the  de- 
partment or  ofilce  in  which  a  candidate  Is 
employed;  and  that  for  this  reason  the  rule 
is  invalid.  We  do  not  think  that  there  is 
any  delegation  of  the  power  conferred  upon 
the  commission  to  fix  the  period  of  probation. 
Section  1  of  rule  6  fixes  six  months  as  the 
period  of  probation,  and  provides  that  at  the 
end  of  this  period  the  appointment  shall  be 
deemed  complete  if  the  conduct  and  capacity 
of  the  person  appointed  have  l>een  satisfac- 
tory. While  six  months  Is  fixed  as  the  maxi- 
mum period  of  probation,  two  months  is  fixed 
by  section  1  of  the  rule  as  the  minimum  pe- 
riod of  probation.  Although  the  period  of 
probation  is  fixed  at  six  months,  yet  section 
1  of  rule  6  provides  that  the  appointing  ofD- 
cw  may  complete  the  appointment  at  any 
time  after  the  expiration  of  two  months  by 
certifying  such  completion  to  the  commission. 
The  object  of  having  a  period  of  probation 
is  to  determine  whether  the  conduct  and  ca- 
pacity of  the  person  appointed  are  satisfac- 
tory, notwithstanding  the  fact  that  he  has 
passed  the  required  examination,  and  his 
appointment  has  been  certified  by  the  com- 


mission to  the  appointing  ofiScer.  If,  after  a 
period  of  two  months,  the  appointee  has  dem- 
onstrated conclusively  that  his  conduct  and 
capacity  are  satisfactory,  it  would  seem  to  be 
unnecessary  to  wait  the  full  period  of  six 
months  before  completing  the  appointment. 
It  would  be  impossible  for  the  commission 
itself  to  test  the  capacity  of  the  person  ap- 
pointed by  observing  his  conduct  and  super- 
vising his  work.  The  duty  of  observing  his 
conduct  and  testing  his  capacity,  in  order  to 
determine  whether  both  are  satisfactory, 
properly  devolves  upon  the  officer  under 
whom  the  appointee  serves.  The  commis- 
sion, in  requiring  the  appointing  officer  to 
determine  whether  the  appointee  is  capable 
of  filling  the  position  to  which  he  is  appoint- 
ed, does  not  delegate  to  the  appointing  officer 
the  power  to  fix  the  period  of  probation,  but 
merely  requires  him  to  aid  the  commission 
by  determining  whether  the  conduct  and  ca- 
pacity of  the  appointee  are  satisfactory,  and 
certifying  the  same  to  them.  The  appointing 
officer  is  required  by  section  1  of  rule  6  to 
certify  "such  completion"  to  the  commission. 
That  is,  to  certify  to  them  whether,  after 
having  tested  the  capacity  of  the  appointee 
for  more  than  two  months,  he  regards  him 
as  capable  of  filling  the  position.  The  com- 
mission may  employ  agents  to  do  certain 
work  without  delegating  its  authcvity  to  fix 
a  period  of  probation  to  such  ageuta 

It  is  a  well-settled  doctrine  that  a  legisla- 
tive body  cannot  delegate  its  legislative  au- 
thority, but  it  has  often  been  decided  that 
the  licglslature  may  authorize  many  things 
to  be  done  by  others  which  it  might  properly 
do  itself.  People  v.  Hoffman,  116  Ul.  587, 
0  N.  E.  596,  8  N.  E.  788,  56  Am.  Rep.  7»3. 
In  Chicago,  Burlington  &  Quincy  Railroad 
Co.  v.  Jones,  U9  Ul.  361,  37  N.  B,  247,  24  U 
R.  A.  141,  41  Am.  St.  Rep.  278,  it  was  said 
that  the  Legislature  might  authorize  others 
to  do  things  which  It  might  properly,  but 
could  not  conveniently  or  advantageously,  do 
itself.  In  City  of  Chicago  v.  Stratton,  162  111. 
494,  44  N.  E.  853,  35  L.  R.  A.  84,  53  Am.  St. 
Rep.  325,  it  was  said:  "The  Legislature  can- 
not delegate  its  power  to  make  a  law,  but  It 
can  make  a  law  to  delegate  a  power  to  de- 
termine some  fact  or  state  of  things  upon 
which  the  law  makes,  .or  Intends  to  make.  Its 
own  action  depend."  Section  6  of  the  cIvU 
service  act  (Starr  &  O.  Ann.  St  1896,  a  24, 
par.  324)  gives  the  civil  service  commission 
the  control  of  all  examinations  of  applicants 
for  positions,  but  at  the  same  time  author- 
izes the  commission  to  designate  a  suitable 
number  of  persons  to  act  as  examiners.  So 
here  the  rule  fixes  the  period  of  probation, 
both  as  to  its  maximum  and  its  minimum 
length,  but  provides  that  that  period  may  be 
abbreviated,  in  case  the  applicant  demon- 
strates his  capacity  for  the  office  within  a 
time  less  than  the  maximum  period  fixed  by 
the  rule,  and  authorizes  the  appointing  officer, 
to  whom  the  name  of  the  applicant  has  been 
certified,  to  determine  the  fact  upon  which 
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the  flnal  action  of  the  commission  is  to  de- 
pend. The  completion  of  the  appointment  is 
not  ieft  to  be  effected  by  tbe  appointing  offi- 
cer alone,  but  be  must  certify  such  comple- 
tion (that  Is  to  say,  tbe  fact  of  the  capacity 
of  the  person  appointed)  to  the  civil  seryiee 
commission. 

We  are  of  the  opinion  tliat  there  is  no 
such  del^ation,  by  section  1  of  rule  6,  by 
the  civil  service  commission,  of  its  power  to 
fix  the  period  of  probation,  to  the  appoint- 
ing officer,  as  is  condemned  by  the  cases  re- 
ferred to  by  appellant's  counsel.  The  rule  Is 
not  void  as  being  tb6  redelegation  of  discre- 
tionary power. 

3.  It  is  furthermore  claimed  on  the  pert 
of  the  appellant  that,  before  he  was  dischar- 
ged, the  consent  of  the  civil  service  commis- 
sion should  have  been  granted  thereto,  but 
that,  after  be  was  discharged  by  the  city 
comptroller,  the  consent  of  the  commission 
was  obtained.  There  is  much  force  in  the 
position  thus  taken  by  tbe  appellant.  Section 
10  of  the  civil  service  act  provides  that,  "at 
or  before  the  explmtlon  of  the  period  of  pro- 
bation the  head  of  the  department  or  office, 
in  which  a  candidate  is  employed,  may,  by 
and  with  the  consent  of  said  commission,  dis- 
charge him  upon  assigning  in  writing  his 
reason  therefor  to  said  commission."  Clear- 
ly, under  the  terms  of  this  statute,  the  head 
of  the  department  or  office  must  assign  in 
writing  his  reasons  for  discharging  an  ap- 
pointee, to  the  commission,  and  must  have 
the  consent  of  the  commission  to  such  dis- 
charge before  he  actually  makes  the  dis- 
charge. The  allegation  of  the  answer  In  re- 
gard to  this  .matter  Is  somewhat  obscure. 
Looked  at  from  one  ix>Int  of  view,  it  would 
appear  that  the  appellant  was  discharged  on 
March  81,  1902,  and  that  such  discharge  was 
consented  to  and  approved  of  by  the  commis- 
sion thereafter  on  April  4,  1902.  But  looked 
at  from  another  point  of  view,  the  allegation 
miy  be  regarded  as  so  far  sufficient  as  to 
J'.'stlfy  the  court  in  overruling  the  demurrer 
thereto.  The  allegations  of  the  answer  show 
that  the  petitioner  was  notified  of  his  dis- 
charge on  April  6,  1902,  by  the  civil  service 
commission.  If  the  discharge  was  not  per- 
fected nntil  he  received  such  notification,  then 
'•'be  consent  of  the  commission  to  his  dis- 
charge preceded  tbe  actual  taking  effect  of 
the  discharge.  Moreover,  the  answer  avers 
that  the  appellee,  the  city  comptroller,  com- 
piled with  all  the  requirements  of  the  stat- 
ute, and  of  the  rules  made  in  pursuance  of 
the  statute,  in  making  the  discharge.  The 
answer  avers  that  the  appellee  discharged 
the  petitioner  "in  accordance  with  the  civil 
service  law  and  rules."  The  dvll  service 
law  required  that  the  consent  of  the  commis- 
sion should  precede  the  discharge,  and,  if  the 
dischai^e  was  made  in  accordance  'with  tbe 
civil  service  law,  it  was  made  in  accordance 
with  these  requirements  thereof.  Section  2 
of  rnl«  6  XMvvldes  that  "if  any  probationer 


shall,  upon  fair  trial,  be  found  incompetent 
or  disqualified  for  the  performance  of  tbe 
duties  of  the  position  he  Is  filling,  tbe  ap- 
pointing officer  shall  certify  the  same  in 
writing  to  the  commission.  Upon  the  ap- 
proval of  the  commission  such  probationer 
shall  be  dropped  from  the  service."  Tbe  an- 
swer avers  that  the  appellee  assigned  in  writ- 
ing his  reason  for  the  discharge  to  the  civil 
service  commission.  It  also  alleges  that  ap- 
pellant had  a  fair  trial  in  the  duties  of  chief 
clerk  of  the  comptroller's  office,  and  was 
found  Incompetent  and  disqualified  for  the 
performance  of  the  duties  of  the  position,  and 
that  appellee  so  certified  in  writing  to  the 
commission,  and  assigned  In  writing  his  rea- 
sons for  the  discharge  of  appellant  to  the 
commission.  All  these  allegations  of  the  an- 
swer are  admitted  to  be  true  by  the  demur- 
rer ffied  thereto  by  the  appellant.  If  they 
were  true,  appellee  complied  with  the  stat- 
ute, and  with  the  rules  of  the  commission,  in 
making  the  discharge.  By  the  terms  of  sec- 
tion 2  of  rule  6,  the  discbarge  could  not  be 
fully  completed  until  the  commission  approv- 
ed of  It,  because  the  rule  says  that,  "upon  tbe 
approval  of  the  commission,  such  probation- 
er shall  be  dropped  from  the  service."  He  Is 
not  properly  dropped  from  the  service  until 
the  commission  approves  of  the  act  of  drop- 
ping him  or  discharging  him.  It  is  fairly 
inferable  from  tbe  allegations  of  the  answer 
that  this  approval  by  the  commission,  which 
took  place  on  April  4,  1902,  preceded  the  ac- 
tual dropping  of  the  appellant  from  tbe  serv- 
ice. If  bis  discharge  was  complete  on  March 
31, 1902,  It  would  seem  to  be  unnecessary  that 
be  should  have  been  notified  of  the  same  by 
the  commission  as  late  as  April  5,  1902. 

Appellant  makes  severe  criticism  upon  the 
effects,  which  will  follow  from  permitting 
the  appointing  officer  or  the  head  of  the  de- 
partment or  office  in  which  a  candidate  is 
employed  to  discharge  a  candidate  in  the 
manner  specified  in  tbe  statute  and  rules,  al- 
though tbe  discbarge  here  under  considera- 
tion is  merely  that  of  a  probationer,  or  an 
appointee  serving  for  a  period  of  probation 
before  the  final  completion  of  bis  appoint- 
ment Whether  the  provision  of  the  statute 
Is  wise  or  not,  tbe  Legislature,  in  section  10, 
has  certainly  conferred  upon  the  head  of  tbe 
department  or  office,  by  and  with  the  con- 
sent of  the  commission,  the  right  to  discharge 
such  a  probationer  upon  assigning  in  writing 
the  reason  therefor  to  the  commission.  If 
this  provision  of  tbe  statute  is  not  wise.  It 
is  for  the  Legislature  to  change  it,  and  not 
for  the  courts  to  put  upon  it  a  different  in- 
terpretation from  that  which  the  plain  mean- 
ing of  the  words  employed  justifies. 

For  tbe  reasons  above  stated,  we  are  of  the 
opinion  that  tbe  circuit  court  properly  over- 
ruled the  demurrer  to  the  answer.  Accord- 
ingly the  Judgment  of  the  Appellate  Court  af- 
firming the  Judgment  of  the  circuit  court  la 
affirmed.    Judgment  affirmed. 
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BHLEN  ▼.  0'DONNELL.» 

(Supreme  Court  of  Illinois.     Oct.  26.  1003.) 

MASTBR  AND  SERVANT  —  NEGLIQHNCB  —  CON- 
TRIBUTORY NEGLIGENCE— DEFECTIVE  AP- 
PLIANCES—INSPECTION—RELIANCE ON  MAS- 
TER'S  DUTY— PLEADING— VARIANCE. 

1.  In  an  action  for  the  death  of  a  servant 
owing  to  the  breaking  of  a  ladder  forming  part 
of  a  scaffolding,  that  the  declaration  alleged 
that  defendant  was  possessed  of  and  owned  a 
certain  ladder,"  and  the  proof  showed  that  de- 
fendant had  been  possessed  of  the  ladder,  but 
the  ownership  was  in  doubt,  constituted  no  va- 
riance, the  ownership  being  immaterial. 

2.  An  objection  on  the  ground  of  variance 
cannot  be  first  made  on  appeal. 

3.  Where  a  servant  employed  as  a  painter  is 
directed  by  the  master  to  use  a  certain  scaffold- 
ing, it  is  not  incumbent  on  the  servant  to  in- 
spect the  scaffolding. 

4.  Where  a  master  directed  a  servant  em- 
ployed as  a  painter  to  use  a  certain  scaffold- 
ing, and  the  scaffolding  broke,  whereby  the 
servant  was  killed,  and  in  an  action  for  the 
death  the  evidence  showed  the  appliance  de- 
fective, and  that  the  servant  had  no  knowledge 
thereof,  it  was  proper  to  refuse  to  take  the  case 
from  the  jury. 

5.  A  master  directed  a  servant  employed  as 
a  painter  to  use  certain  scaffolding.  The  serv- 
ant deemed  the  scaffolding  too  short,  and  fast- 
ened some  boards  to  it.  so  that  they  projected 
out  about  six  feet.  Tne  scaffolding  was  sup- 
ported by  ropes  attached  to  the  ends  of  the  orig- 
inal scaffold,  and  which  broke,  causing  the 
servant's  death.  Held,  that  a  contention  that 
the  use  of  the  boards  so  changed  the  construc- 
tion of  the  appliance  that  it  was  necessarily 
weakened  was  of  no  merit. 

6.  There  is  no  error  in  refusing  instructions 
fully  covered  by  those  given. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  by  Patrick  H.  O'Donnell,  as  admin- 
istrator of  the  estate  of  John  Schanne, 
against  John  G.  Ehlen.  From  a  Judgment  of 
the  Appellate  Court  (102  111.  App.  141),  af- 
firming a  judgment  for  plaintltF,  defendant 
appeals.    Af&rmed. 

Rogers  &  Mahoney  and  Chilton  P.  Wilson, 
for  appellant  Darrow,  Thompson  &  Cross, 
for  appellee. 

RICKS,  J.  This  is  an  appeal  from  a  judg- 
ment of  the  Appellate  Court  for  the  First 
District  aflSrmlng  a  judgment  for  the  sum 
of  $2,500,  entered  in  the  superior  court  of 
Cook  county  in  an  action  on  the  ease  brought 
by  appellee  against  appellant.  The  errors 
assigned  relate  to  the  refusal  of  the  trial 
court  to  give  a  peremptory  Instruction  to  find 
for  the  defendant  at  the  close  of  all  the  evi- 
dence, and  also  to  the  giving  and  refusal  of 
certain  other  instructions. 

The  evidence  tends  to  show  that  appellant 
was  a  contracting  painter.  He  had  In  his 
employ  the  deceased,  John  Scbanne,  who  had 
been  working  for  him  several  months  prior 
to  the  accident  which  formed  the  basis  of 
the  suit.  Some  five  days  prior  to  the  time  of 
the  accident  complained  of,  the  appellant  dl- 

*Rebeartng  denied  December  t,  1903. 
t  3.  See  Master  and   Servant,   vol.  34,   Cent   Dig. 
I  714. 


rected  Scbanne  and  another  employ^  to  go 
to  the  basement  of  his  building  and  get  a 
scaffolding  used  for  painting,  place  such  scaf- 
folding In  position  upon  a  certain  building, 
and  proceed  to  paint  said  building.  Schann.: 
did  as  directed,  but  on  reaching  the  building 
concluded  the  scaffolding  was  too  short  by 
about  6  feet,  and  thereupon  procured  some 
boards  some  12  or  15  feet  long,  fastened  them 
to  the  end  of  the  scaffolding  so  that  they  pro- 
jected out  about  6  feet,  and  with  the  scaf- 
folding In  this  condition  proceeded  In  tbe 
performance  of  his  duties.  This  was  on  tbe 
9th  of  June,  1898.  From  then  until  the  14th 
of  the  month  there  was  a  continual  rain,  and 
work  was  Interrupted,  and  during  all  this 
time  the  scaffolding  was  left  banging  to  the 
building  some  30  or  35  feet  above  the  side- 
walk. On  the  morning  of  the  14th  Scbanne 
and  another  workman  went  to  the  building, 
climbed  down  from  the  top  on  to  the  scaf- 
folding, and  It  almost  immediately  gave  way, 
the  men  falling  to  the  sidewalk,  and  both 
were  killed.  Immediately  after  the  accident 
the  scaffolding  was  examined,  and  found  to 
be  broken  in  two  places  about  eight  feet 
from  the  end.  At  the  point  where  it  broke 
there  was  an  old  crack  In  one  stringer,  and 
an  Iron  band  had  been  placed  underneath  the 
crack  to  strengthen  the  stringer.  The  evi- 
dence tends  to  show  that  the  crack  was  cov- 
ered with  paint,  so  that  It  could  not  be  seen 
without  examination,  and  that  tbe  ends  of 
tbe  bolts  securing  this  Iron  band  had  become 
so  rusted  that  the  nuts  had  been  previously 
broken  off,  and  thus  permitted  the  bolts  to 
pull  through  and  the  ladder  to  break.  The 
evidence  also  tends  veiy  strongly  to  show 
that  the  stringers  of  the  ladder  at  the  place 
where  the  same  broke  had  become  decayed 
on  tbe  Inside,  which  could  have  been  told  by 
an  Inspection,  but  not  by  casual  observation. 

Appellant  contends' that  the  peremptory  In- 
struction should  have  been  given,  because  the 
allegation  In  the  declaration  is  that  the  de- 
fendant "was  possessed  of  and  owned  a 
certain  painter's  ladder,"  while  the  proof 
shows  no  more  than  that  appellant  had  been 
possessed  of  this  ladder  for  several  weeks, 
and  that  the  ownership  thereof  was  In  doubt. 
Tbe  duty  of  the  master  was  to  use  reasonable 
care  to  provide  his  servant  a  reasonably  safe 
scaffolding  upon  which  to  work.  The  evi- 
dence shows  that  this  scaffolding  had  been  in 
his  possession  six  weeks  or  more,  and  had 
been  used  by  him  on  various  other  jobs,  and, 
so  far  as  appellee  was  concerned.  It  was  en- 
tirely immaterial  who  owned  the  ladder. 
This  was  not  a  question  that  was  Involved  In 
tbe  case.  Aside  from  this,  no  objection  was 
made  upon  tbe  trial  below  that  there  was  a 
variance  between  the  evidence  and  the  dec- 
laration which  would  have  enabled  appellee 
to  have  stricken  out  the  words  "and  owned," 
and  thereby  been  enabled  to  defeat  the  vari- 
ance. Appellant  therefore  Is  not  In  a  position 
to  urge  this  objection  here. 

We  think   the   court  properly  refused  to 
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take  the  case  from  the  Jury,  as  the  evidence 
tends  to  show  that  the  appliance  was  defect- 
ive, and  that  Schanne  had  no  knowledge 
whatever  of  the  defect  It  was  not  Incum- 
bent npon  the  servant  to  Inspect  the  imple- 
ment which  the  master  provided  him  upon 
and  with  which  to  perform  bis  work,  but  he 
had  a  right  to  rest  upon  the  assurance  that 
the  master  would  perform  the  obligations  and 
duties  which  the  law  cast  upon  IiUn  to  exer- 
cise reasonable  care  to  provide  him  a  reason- 
ably safe  scaffold  upon  which  to  work.  The 
evidence  tends  to  show  that,  had  the  m.-ister 
inspected  this  scaffold,  he  would  have  discov- 
ered the  defective  condition  of  the  same. 

Appellant  further  contends  that  Schanne, 
by  placing  the  boards  upon  the  end  of  the 
scaffold,  so  changed  its  construction  that  it 
was  necessarily  weakened.  The  only  rea- 
sonable Inference  to  be  drawn  from  the  evi- 
dence is  that  the  scaffolding  was  supported 
by  ropes  attached  to  the  ends  of  the  original 
scaffold,  and  we  are  at  a  loss  to  perceive 
how  this  addition  could  in  any  way  affect  the 
strength  thereof,  or  that  it  contributed  to  the 
accident 

We  have  examined  the  evidence  submitted, 
and  think  that  there  is  sufficient  evidence 
that  tended  to  support  the  declaration,  and 
there  was  therefore  no  error  in  the  court's 
refusal  of  the  peremptory  instruction  asked. 

The  Instructions  to  the  Jury  given  on  behalf 
of  appellee  and  complained  of  by  appellant 
were  proper  instructions  under  the  evidence, 
and  we  are  unable  to  find  any  error  of  law 
stated  therein.  The  refused  instructions  re- 
quested to  be  given  by  the  court  on  behalf  of 
appellant  were  fully  covered  by  instructions 
given. 

We  are  satisfied  that  there  was  no  eror  in 
the  Appellate  Court  sustaining  the  Judgment 
of  the  trial  court  and  the  Judgment  of  the 
Appellate  Court  will  therefore  be  afllrmed. 
Judgment  affirmed. 


(He  111.  267) 

STRAYER  V.  DICKERSON.* 
(Snpreme  Court  of  Illinois.     Oct.  26,  1903.) 

aOUlTT— REFORMATION  OP  DESCRIPTION— AB- 
3ENCS  OP  CONSIDERATION— MORAL  OBLIGA- 
TION—LOVE AND  AFFECTION— ANTECEDENT 
LEGAL  LIABILITT  —  HOMESTEAD— ABANDON- 
MENT. 

1.  Where  a  deed  which  is  intended  to  convey 
one  tract  of  land  in  fact  conveys  another,  ft 
cannot  t>e  regarded,  in  a  suit  to  correct  the  de- 
scription, as  an  executed  conveyance  of  the 
tract  Intended  to  be  conveyed,  so  as  to  give 
.the  grantee,  who  did  not  give  valuable  consid- 

eratv>n,  an  enforceable  eqnit^. 

2.  A  moral  obligation  arising  from  an  ante- 
cedent legal  obligation,  the  enforcement  of 
which  has  been  suspended  by  law,  is  a  suffi- 
cient consideration  to  support  a  deed. 

3.  Wiiere  a  man  and  woman  were  married  in 
1849,  moneys  received  by  him  from  her  be- 
tween such  date  to  1861  having  been  the  abso- 
lute property  of  the  husband,  and  that  which 
he  received  from  her  between  1861  and  1874 
not  having  been  the  subject  of  contract  between 
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them,  as  nntil  that  time  their  power  to  contract 
with  each  other  was  not  recognized  by  stat- 
ute, the  receipt  of  such  money  created  no  legal 
obligation  to  repay,  suspended  by  law,  out  of 
which  a  moral  obligation  sufficient  to  support 
a  deed  to  the  wife  could  arise. 

4.  A  widow  sned  to  correct  the  description  in 
a  deed  from  her  hosband  to  her,  claiming  that 
he  had  intended  to  convey  anottier  tract;  and 
though  she  testified  she  did  not  state  that  mon- 
ey advanced  by  her  to  him  had  been  discussed 
relative  to  the  giving  of  the  deed,  or  regarded 
as  consideration,  but  stated  that  the  land  was  a 
gift,  and  the  consideration  recited  in  the  deed 
was  $1  and  love  and  affection,  held,  that  the 
evidence  failed  to  show  that  a  moral  obligation 
to  repay  the  wife  was  regarded  by  the  grantor 
as  consideration. 

5.  Where  the  consideration  for  a  deed  from  a 
husband  to  the  wife  is  called  in  question,  the 
presumption  is  that  it  was  a  i;ift  or  advance- 
ment, and  the  burden  is  on  the  grantee  to  show 
the  contrary. 

6.  In  a  suit  by  a  wife  to  correct  the  descrip- 
tion in  a  deed  from  the  husband  on  the  ground 
that  lie  intended  to  convey  another  tract,  eq- 
uity will  not  give  relief  Id  the  absence  of  a 
showing  of  any  valuable  consideration. 

T.Hurd's  Rev.  St.  1899,  p.  868,  c.  52,  S  4. 
provides  that  no  conveyance  of  a  homestead 
thereof  shall  be  valid  unless  subscribed  by  the 
wife  or  husband  of  the  householder.  Ucld,  that 
a  deed  to  property  embracing  the  homestead  in 
which  the  wife  has  not  joined  leaves  the  home- 
stead in  the  grantor  as  though  the  deed  had 
not  been  executed,  and  such  estate  may  be 
transferred  by  sufficient  conveyance  or  may  de- 
scend to  the  heirs. 

8.  Kurd's  Rev.  St.  1899,  p.  867,  c.  52,  |  4, 
relative  to  homesteads,  provides  that  no  convey- 
ance of  the  estate  shall  be  valid,  unless  duly  ex- 
ecuted, or  possession  is  abandoned  pursuant  to 
the  conveyance.  Beld,  that  if  the  grantee  in  a 
deed  claims  the  benefit  of  the  deed  under  the 
statute,  upon  the  ground  that  the  grantor  had 
abandoned  possession  pursuant  to  the  deed,  it 
must  appear  that  such  abandonment  was  for 
the  express  purpose  of  giving  effect  to  the  deed, 
and  not  simply  because  anotiicr  homestead  had 
been  secured. 

9.  Kurd's  Rev.  St.  1899.  p.  867,  c.  52,  }  4, 
provides  that  the  estate  of  homestead  to  the 
value  of  $1,000  is  excepted  from  the  laws  of 
conveyance,  etc.,  and  that  no  conveyance  there- 
of shall  be  valid  unless  subscribed  by  the  wife 
or  husband  of  the  householder.  Held  that, 
where  a  widow  claims  land  which  constituted 
the  homestead  under  a  deed  from  her  husband 
in  which  she  did  not  join,  the  burden  is  on  her 
to  show  the  value  of  the  property  in  order  to 
bring  herself  within  the  provision  of  the  stat- 
ute. 

10.  Kurd's  Rev.  St  1899.  p.  867,  c.  52,  pro- 
vides that  no  conveyance  of  the  homestead  shall 
be  valid  lihless  duly  executed  or  possession  is 
abandoned  pursuant  to  the  conveyance  in  a  suit 
by  a  widow  claiming  land  under  a  deed  from 
her  husband  in  which  she  did  not  join,  her  bill 
referred  to  the  land  as  the  homestead,  all  wit- 
nesses so  spoke  of  it,  and  there  was  no  testi- 
mony showmg  that  the  grantor  ever  changed 
his  residence  from  the  premises.  A  will  made 
subsequent  to  the  conveyance  spoke  of  testator's 
residence  property  in  a  certain  city,  "on  which 
I  now  live,"  and  a  codicil  spoke  of  the  urban 
property  as  "my  present  home."  Jleld,  that 
there  was  no  sufficient  evidence  to  show  such 
abandonment  of  the  land  as  to  give  effect  to 
the  conveyance  under  the  statute. 

Appeal  from  Circuit  Court,  McLean  Coun- 
ty; Oolostin  D.  Myers,  Judge. 
Suit  by  Leodicy  DIckerson  against  Ad«- 

H  t-  See  Reformation  of  Initrumenta,  vol.  42,  Cent. 
Dig.  {{  21,  22. 
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lalde  Strayer  and  others.  From  a  decree  for 
complainant,  defendant  Adelaide  Strayer  ap- 
peals.   Reversed. 

This  bill  was  filed  by  Leodicy  Dickerson 
to  correct  the  description  of  the  following  de- 
scribed real  estate,  to  wit:  The  west  half 
of  the  north-east  quarter  of  section  20,  town- 
ship 22,  range  4  east  of  the  third  principal 
meridian,  McLean  county,  Ul.  The  bill  made 
Oeorgia  Belle  and  Rosaline  Dickerson,  Cor- 
delia Patterson,  Elizabeth  Hobart,  and  the 
appellant,  Adelaide  Strayer,  defendants,  and 
was  afterwards  amended,  making  Fannie 
Dickerson  defendant  instead  of  Rosaline,  her 
mother,  who  died  during  the  pendency  of  the 
suit.  The  bill  alleges  that  the  complainant  Is 
the  widow  of  the  late  Henry  O.  Dickerson," 
who  during  his  lifetime  owned  and  possessed 
several  tracts  of  land;  that  on  the  20th  day 
of  July,  1892,  be,  for  a  valuable  considera- 
tion, intended  to  deed  complainant  the  west 
half  of  the  north-west  quarter  of  section  29, 
township  22  north,  range  4  east;  that  on 
that  day  he  executed  a  deed  to  the  complain- 
ant intending  to  convey  the  said  tract  of 
land,  being  the  homestead,  but  by  mistake 
made  by  the  conveyancer  the  land  was 
wrongfully  described  as  being  the  west  half 
of  the  south-east  quarter  of  section  20.  The 
bill  then  alleges  that  she  and  her  husband, 
not  knowing  of  the  error  made  In  the  deed 
of  September  2,  1898,  conveyed  by  warranty 
deed  the  property  described  in  said  deed, 
with  other  lands,  to  their  daughters,  Oeorgia 
Belle  and  Rosaline.  The  bill  also  sets  up  the 
fact  that  Henry  C.  Dickerson  died  testate; 
that  the  wilt  disposes  of  all  of  his  property, 
both  real  and  personal,  but  that  the  land  in 
question  was  not  mentioned  in  the  said  will; 
that  from  the  time  of  the  execution  of  the 
deed  appellee  has  had  control  of  the  land, 
but  is  unable  to  convey  or  dispose  of  the 
same  by  reason  of  the  said  mistake. 

Adelaide  Strayer  filed  her  answer,  admit- 
ting that  on  the  20th  day  of  July,  1892,  as 
shown  by  the  record,  Henry  C.  Dickerson 
made  a  deed  for  the  west  half  of  the  south- 
east quarter  of  section  20,  township  22,  range 
4,  and  at  the  time  of  the  execution  of  said 
deed  he  was  the  owner  of  the  land^  and  that 
be  had  the  right  to  convey  it  to  complainant, 
but  whether  he  intended  to  do  so  or  not,  or 
whether  there  was  a  mistake,  she  knows 
nothing,  but  presumes  that  he  intended  to 
convey  the  tract  actually  conveyed  to  com- 
plainant, and  that  she  knows  nothing  of  the 
deed  to  Rosaline  and  Oeorgia  Belle  Dicker- 
son  except  what  is  shown  by  the  record;  de- 
nies that  the  deed  of  July  20th  was  executed 
for  a  valuable  consideration,  and  avers  that 
the  same  was  a  voluntary  conveyance,  and 
that  if  Henry  C.  Dickerson  ever  had  an  in- 
tention to  make  a  deed  for  the  lands  In  sec- 
tion 29  it  was  simply  an  intention  to  make  a 
gift  to  complainant,  which  was  never  execut- 
ed and  which  was  without  consideration,  and 
therefore  cannot  be  enforced  In  a  court  of 
equity;   avers  that'  the  land  in  question  la 


vested  in  the  heirs  of  Henry  C.  Dickerson, 
subject  to  the  life  estate  of  complainant 

The  case  was  referred  to  the  master  In 
chancery  to  take  testimony  and  report  both 
conclusions  of  law  and  fact 

The  will  and  deed  having  been  ofTered  In 
evidence,  Wesley  M.  Dickerson  testified  that 
he  lived  in  Maroa;  that  Henry  O.  Dickerson 
died  May  20,  1899,  leaving  his  widow  and 
children,  as  set  forth  In  the  bill;  that  Henry 
C.  Dickerson  told  him,  before  he  died,  that 
he  bad  deeded  the  80  acres  of  homestead 
In  section  29  to  his  wife;  that  his  wife  had 
some  money  when  they  were  married,  and 
he  Just  deeded  her  the  80  acres. 

Leodicy  Dickerson,  the  complainant,  testi- 
fied, without  objection  to  her  competency, 
that  she  knew  about  the  making  of  the  deed 
in  1892,  and  was  present  when  it  was  made; 
that  it  was  made  at  lawyer  Packard's  office, 
in  Bloomington,  III.;  that  her  husband  spoke 
of  making  it,  and  asked  her  to  accompany 
him,  and  that  they  drove  to  Bloomington  for 
that  purpose;  that  the  deed  was  made  and 
acknowledged,  and  handed  to  her  by  her  hus- 
band; that  she  then  gave  It  to  him  to  have 
recorded,  which  he  did,  and  when  the  deed 
was  returned  it  was  again  delivered  to  her 
by  her  husband,  and  kept  by  her  from  that 
time  on;  that  she  had  about  $500  in  money 
aud  land  when  they  were  married,  in  1849: 
that  the  land  was  sold  within  five  years 
of  the  marriage;  that  she  afterwards  receiv- 
ed other  money  from  her  father's  and  moth- 
er's estates,  which  money  had  been  on  In- 
terest for  12  or  15  years,  and  amounted  In 
all  to  about  $2,000;  that  the  money  so  receiv- 
ed from  the  estates  was  not  received  all  at 
once,  but  was  received  In  amounts  along 
from  time  to  time,  and  that  her  husband  got 
this  money  and  the  benefit  of  the  sale  of 
the  land;  that  after  the  conveyance  of  the 
80  acres  of  land  in  question  her  husband 
rented  it  to  renters,  together  with  his  land, 
except  the  last  year  before  his  death,  when 
it  was  leased  in  her  name.  She  was  asked, 
"Now,  at  the  time  this  deed  was  made,  in 
1802,  did  you  pay  Mr.  Dickerson  any  mon- 
ey?" and  answered,  "Not  on  that  occasion 
I  did  not;  I  did  not  pay  It  to  him."  She 
was  further  asked,  "The  intention  was,  Mr. 
Dickerson  was  going  to  give  you  this  eighty 
acres  of  land?"  and  answered,  "Yes,  sir;  of 
his  own  free  will." 

The  deed  sought  to  be  reformed  is  as  fol- 
lows: 

"This  indenture  witnesseth,  that  the  gran- 
tor, Henry  O.  Dickerson,  qf  the  town  of  Le- 
roy,  county  of  McLean  and  state  of  Illinois, 
for  the  consideration  of  love  and  affection  and 
one  dollar  in  baud  paid,  convey  and  warrant 
to  my.  wife,  Leodicy  Dickerson,  of  the  town 
of  Leroy.  county  of  McLean  and  state  of  Illi- 
nois, the  following  described  real  estate,  to- 
wlt:  The  west  half  of  the  south-east  quarter 
of  section  number  twenty  (20),  in  township 
twenty-two  (22),  north  of  range  four  (4),  east 
of  the  thh-d  principal  meridian,  situated  in 
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the  county  of  McLean,  In  the  state  of  Illi- 
nois, hereby  releasing  and  waiying  all  rlgbte 
under  and  by  virtue  of  the  bomestead  exemp- 
tion laws  of  this  state. 

"Dated  this  twentieth  day  of  July,  A.  D. 
1892.  H.  C.  Dickereon.    [Seal.] 

"Witness:    M.  W.  Packard." 

"State  of  lUinols,  County  of  McLean— bb.: 
I,  Katban  T.  Pusey,  a  notary  public  In  and 
for  the  said  county.  In  the  state  aforesaid, 
do  hereby  certify  that  Henry  C.  Dlckerson, 
who  Is  personally  known  to  me  to  be  the 
same  person  whose  name  Is  subscribed  to  the 
foregoing  instroment,  appeared  before  me 
this  day  in  person,  and  acknowledged  that 
he  signed,  sealed  and  delivered  said  instru- 
ment as  his  free  and  voluntary  act,  for  the 
uses  and  purposes  therein  set  forth,  includ- 
ing the  release  and  waiver  of  the  right  of 
bomestead. 

"Given  under  my  hand  and  notarial  seal 
this  twentieth  day  of  July,  A.  D.  1892. 

"[Seal.]  Nathan  T.  Pusey, 

"Notary  Public. 

"Filed  July  20,  A.  t).  1892,  at  10:35  o'clock 
a.  m." 

Belle  Dlckerson  testified  that  the  complain- 
ant was  her  mother;  that  she  knows  all 
About  the  transaction;  that  she  is  one  of  the 
defendants,  and  one  of  tbe  parties  to  whom 
the  120  acres  were  deeded;  that  she  heard 
her  father  say  that  he, made  a  deed  to  the 
south  80  acres  of  the  farm  to  her  mother; 
that  it  was  her  right,  and  he  wanted  her  to 
have  it;  that  he  referred  to  it  as  her  land, 
and  had  the  Insurance  changed  in  her  name; 
that  her  mother  had  control  of  the  80  acres 
of  land  before  her  father  died,  and  that  since 
he  has  died  she  has  had  the  full  control;  that 
she  did  not  know  about  tbe  mistake  until 
about  six  weelcB  before  the  taking  of  the  tes- 
timony, and  that  she  was  anxious  that  the 
correction  should  be  made. 

Fannie  Dlckerson  testified  that  she  lived 
In  Maroa,  and  had  heard  her  grandfather  say 
many  times  that  the  80  acres  belonged  to  her 
grandmother,  and  that  she  ought  to  have  a 
deed,  and  wanted  the  correction  made.  The 
evidence  further  shows  that  she  was  16  years 
old  at  this  time. 

John  Stapleton  testified  that  he  was  at- 
torney for  Henry  0.  Dlckerson  for  a  number 
of  years;  that  he  was  sick  for  some  time  be- 
.fore  he  died,  and  was  not  able  to  come  to 
town;  that  be  would  send  for  him  to  come 
down  and  consult  with  him  three  or  four 
years  before,  and  told  him  about  deeding  80 
acres  of  his  home  place  to  his  wife,  and  gave 
his  reasons;  that  be  was  talking  about  mak- 
ing a  will;  that  he  wanted  his  land  divided, 
and  repeatedly  after  that  spoke  about  this 
land  of  bis  wife's;  that  he  concluded  that 
while  he  had  a  will  made  to  deed  the  balance 
of  tbe  farm  to  his  two  daughters,  who  were 
at  home.  "I  made  the  will  myself,  and  also 
the  codicil  to  his  vrfil;  it  was  his  intention- 
was  also  so  considered  that  his  wife  owned 
the  south  eighty." 
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The  second  clause  of  the  will  of  Henry  C- 
Dlckerson  Is  as  follows:  "I  will  and  beqneath 
to  my  wife,  Leodlcy  Dlckerson,  all  the  resl- 
dae  of  my  property,  both  personal  and  real, 
for  and  during  the  term  of  her  natural  Ufe, 
tbe  proceeds  thereof  to  be  used  by  her  for 
ber  benefit  and  living  and  for  benefit  and  liv- 
ing of  my  daughters,  Hose  and  Belle  Dicker- 
son,  and  my  grandchild,  Fannie,  so  long  as 
they  or  either  of  them  sball  remain  single 
and  need  assistance." 

Tbe  third  clause  of  the  will  is  as  follows: 
"It  is  my  farther  will  and  desire  that  after 
the  decease  of  my  wife,  Leodlcy  Dlckerson, 
that  my  daughters.  Rose  and  Belie  Dicker^ 
son,  shall  have  use  of  the  residence  property 
In  Leroy,  Illtnols,  on  which  I  now  live,  for 
a  home  for  them  and  Fannie,  including  all 
household  furniture,"  etc.,  "contained  there- 
in, providing  they  remain  as  now  and  need 
same  for  a  home." 

This  will  was  made  February  17,  1893.  In 
September,  1898,  a  codicil  to  this  will  was 
made.  In  the  second  clause  of  which  the  tes- 
tator uses  the  following  language:  "In  case 
I  die  before  my  beloved  wife,  the  use,  rents 
and  profits  of  my  present  home,  known  as 
block  fifty  (50),  also  block  forty-nine  (40), 
both  In  Conkling's  addition  to  the  original 
town  of  Leroy,  also  the  west  twenty-two  (22) 
feet  ofC  of  the  west  side  of  lot  one  (1),  in 
block  seventeen  (17),  original  town  of  Leroy, 
during  ber  life,  then,"  etc.  This  Is  tbe  only 
evidence  In  tbe  record  showing  that  the  tes- 
tator had  changed  his  residence  from  the 
time,  in  1892,  when  the  deed  in  question  was 
made,  to  tbe  time  of  his  death.  We  have 
careftdly  gone  through  the  record,  and  find 
that  no  witness  stated  where  the  testator 
did  live  from  the  time  of  the  making  of  tbe 
deed  until  the  time  of  his  death,  or  at  the 
time  of  his  death.  Tbe  land  in  controversy 
Is  mentioned  by  all  witnesses  as  tbe  home- 
stead, and  so  designated  In  the  bill. 

The  cause  was  referred  to  the  master  to 
take  the  evidence,  and  be  made  his  report 
finding  that  the  proof  sustained  the  allega 
tlons  of  tbe  blU.  Among  tbe  special  findings 
made  by  the  master  are  the  following: 

"(10)  I  further  find  that  complainant  was 
married  to  said  Henry  0.  Dlckerson  in  the 
year  1840,  and  that  soon  after  that  time  she 
turned  over  to  him  money  and  land  to  the 
amount  of  about  $500,  and  during  the  years 
following  she  turned  over  to  him  over  $2,000 
that  she  had  received  from  her  father  and 
mother's  estate,  which  moneys  Mr.  Dlckerson 
used  in  his  business  and  In  the  purchase  of 
laud  without  ever  repaying  In  cash  any  of 
same  to  ber. 

"(11)  I  further  find  that  on  the  occasion  of 
the  taking  of  the  deed  from  him  to  her  in 
question  in  this  case  no  money  was  paid 
to  him  by  her,  but  be  simply  deeded  this 
eighty  acres  of  land  to  her  of  his  own  free 
will. 

"(12)  I  bold,  as  a  matter  of  law,  that  tbe 
general  rule  Is  that  a  court  of  equity  vrlll  not 
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aid  a  mere  rolnnteer  to  carry  Into  effect  an 
Imperfect  gift,  and  -will  do  nothing  to  enforce 
the  completion  of  a  voluntary  gift,  but  I 
hold  that  that  rule  does  not  apply  to  the 
facts  of  thlB  case;  that  this  transaction  Is  a 
completed  transaction,  and  that  this  bill  is 
filed,  not  to  complete  a  gift  or  even  complete 
a  conveyance,  but  simply  to  correct  an  error 
in  a  description;  that  all  the  essentials  of  a 
complete  conveyance,  including  delivery  of 
deed  and  actually  taking  possession  of  the 
land,  are  present  in  this  case,  but  by  mis- 
take of  the  scrivener  the  deed  delivered  fail- 
ed to  describe  the  land  actually  conveyed; 
that  In  such  case  the  grantee  takes  the  equi- 
table title  to  the  premises,  and  may  in  a 
court  of  equity  correct  the  faulty  description. 

"(13)  I  hold,  further,  that,  even  If  it  may 
be  said  that  there  Is  no  valuable  considera- 
tion for  this  conveyance,  there  was  at  least 
a  meritorious  consideration  for  this  convey- 
ance, and  that  a  conveyance  based  upon  such 
meritorious  consideration  will  be  aided.  If 
necessary  for  its  completion,  by  a  court  of 
equity;  that  a  voluntary  settlement  fairly 
made  is  binding  on  the  grantor,  unless  there 
is  clear,  decisive  proof  that  he  never  parted, 
or  Intended  to  part,  with  the  title,  legal  or' 
equitable,  and  If  he  had  retained  possession 
of  the  deed  it  would  have  to  be  shown  by 
him  that  the  conveyance  was  not  intended 
to  be  absolute,  the  presumption  being  much 
more  favorable  to  the  grantee  In  such  con- 
veyances than  In  ordinary  conveyances,  and 
the  law  recognizing  clearly  an  exception  In 
such  cases. 

"(14)  However,  1  And  that  the  considera- 
tion in  this  case  may  be  said  to  be  a  moral 
obligation,  arising  from  an  antecedent  legal 
obligation  to  pay  back  money  and  property 
received  from  the  complainant,  the  enforce- 
ment of  which  obligation  had  been  suspend- 
ed by  the  operation  of  some  positive  rule  of 
law,  and  hold,  as  a  matter  of  law,  that  such 
consideration  takes  this  case  out  of  the  class 
of  cases  denominated  'voluntary  gifts,'  and 
gives  to  this  conveyance  a  sufficient  consid- 
eration to  call  for  the  aid  of  a  court  of  eq- 
uity to  complete  the  conveyance,  even  If  the 
transaction  Is  deemed  to  be  incomplete  be- 
cause of  the  error  in  description." 

To  this  report  and  finding  of  the  master 
exceptions  were  made  by  appellant  before 
the  master,  and  by  him  overruled,  and  again 
made  in  the  drcnit  court,  and  overruled  by 
the  chancellor. 

Appellants  offered  no  evidence.  The  cause 
was  heard  upon  the  bill,  answers,  and  report 
of  the  master,  with  the  testimony  and  ex- 
hibits accompanying  the  same. 

The  errors  relied  upon  are  that  the  decree 
is  not  supported  by  the  evidence;  that  the 
court  erred  In  overruling  the  exceptions  to 
the  master's  report,  and  each  of  them;  and 
that  the  court  erred  In  rendering  a  decree 
for  the  complainant  in  the  bill. 

Tipton  &  Tipton,  for  appellant  John  Sta- 
pleton,  for  appellee. 


RICKS,  J.  (after  stating  the  facts).  The 
errors  assigned  In  this  case  bring  before  us 
for  review  the  entire  record,  and  we  are  call- 
ed upon  to  ascertain  whether  the  evidence, 
under  the  law  applicable  thereto,  makes  sucb 
a  case  as  will  sustain  the  decree  of  the  court 
below. 

The  question  first  presented  for  considera- 
tion Is  as  to  the  character  of  the  contract  or 
deed  upon  which  the  relief  Is  sought— is  it  an 
executed  or  executory  contract?  Appellee 
contends  that  it  is  an  executed  contract,  and 
cites  in  support  thereof  CSiilvers  v.  Race,  196 
ni.  71.  63  N.  B.  701,  and  White  v.  CJannon. 
125  IlL  412,  17  N.  E.  753.  The  cases  Cited 
are  not  In  point  and  do  not  support  the  con- 
tention. In  Chilvers  v.  Race,  supra,  a  bus- 
band  executed  certain  trust  deeds  for  the 
benefit  of  his  wife  for  life,  and  remainders  to 
certain  persons  therein  named.  The  person 
named  as  trustee  was  a  party  to  and  signed 
each  of  said  deeds  charging  him  with  the 
trust,  and  the  deeds  were  promptly  recorded. 
The  maker  died,  and  the  deeds  were  fonnd 
among  his  papers.  The  only  question  there 
was  the  sufficiency  of  the  delivery  of  the 
deeds  and  acceptance  by  the  trustee  to  carry 
the  estate  to  the  remaindermen.  The  second 
case  cited  was  where  a  husband  and  wife 
conveyed  to  a  third  party  lands  of  the  hus- 
band, with  a  verbal  agreement  on  the  part 
of  the  grantee  that  he  would  pay  off  certain 
claims  against  the  land  and  reconvey  the 
same  to  the  wife.  The  grantee  paid  off  the 
Indebtedness,  and  was  killed  before  making 
the  conveyance  to  grantor's  wife.  The  ques- 
tion was  whether  the  heirs  of  White,  the 
grantee,  were  entitled  to  be  reimbursed  for 
the  money  White  had  paid  to  take  up  the 
mortgage  against  the  land.  It  was  held  that 
he  was  a  volunteer,  and  was  not  entitled  to 
subrogation,  and  that  the  money  thus  paid  by 
him  became  an  executed  gift  Nor  do  we 
think  any  well-grounded  case  can  be  found 
holding  that  where  a  deed  is  made  intending 
to  convey  one  tract  of  land,  but  In  fact  con- 
veys another  not  Intended  to  be  conveyed.  It 
can  be  regarded  as  an  executed  conveyance 
of  the  tract  intended  to  be  conveyed,  but  not 
in  fact  conveyed.  An  executed  contract  Is 
one  in  which  the  object  of  the  contract  is  per- 
formed, and  if  the  object  of  the  contract  in 
question,  which  appellee  In  her  bill  says  was 
the  conveyance  of  certain  land  in  section  29.' 
had  been  performed,  she  would  have  had  no 
occasion  to  bring  her  suit  She  was  in  pos- 
session of  her  land  and  deed,  and  nobody  was 
interfering  with  either.  But  the  deed  She 
had  was  not  for  the  land  she  bad  possession 
of  and  for  which  she  claims  it  ought  to  be. 

We  are  not  without  authority,  however, 
upon  the  proposition.  If  authority  were  need-  • 
ed.  In  German  Mutual  Ins.  Co.  v.  Grim,  32 
Ind.  249,  2  Am.  Rep.  341,  the  following  lan- 
guage is  used:  "If,  then,  the  deed  had  been 
made  to  Mrs.  Grim  as  she  claims  It  was  in- 
tended to  be,  she  would  have  occupied  the 
position  of  a  voluntary  grantee,  without  m 
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valuable  consideration;  bat  If  the  convey- 
ance did  not  describe  the  premises  intended 
to  be  conveyed  it  would  still  have  been  Inop- 
erative, and  for  that  reason  vronld  not  have 
been  an  executed  gift,  and  as  the  conveyance 
was  merely  voluntary  It  did  not  Invest  her 
with  any  equity  which  she  could  have  enfor- 
ced." When  made  for  a  sufficient  considera- 
tion, such  a  deed  Is  treated  in  equity  as  an 
agreement  to  convey  the  land  intended  to  be 
conveyed,  and  performance  enforced.  Wil- 
ley  V.  Hodge,  104  Wis.  81,  80  N.  W.  75,  76 
Am.  St.  Rep.  862.  There  was  no  trust  cre- 
ated and  no  power  conferred  by  the  deed  in 
question,  and  cases  Involving  such  questions 
have  no  application  to  the  case  at  bar. 

We  are  unable  to  see  from  the  evidence 
In  this  case  that  there  was  a  valuable  con- 
sideration, or,  in  fact,  that  there  was  a  con- 
sideration of  any  kind  other  than  love  and 
affection,  and  such  consideration  as  prompt- 
ed the  husband  to  make  gifts  to  his  wife, 
and  we  think  this  a  gift  inter  vivos  which 
was  attempted  to  be  made  by  deed.  The 
master  did  not  find  that  a  valuable  con- 
sideration was  paid.  He  did  find  there  was 
no  money  paid  as  a  consideration  for  the 
deed..  He  also  found  that  the  consideration 
"may  be  said  to  be  a  moral  obligation,  aris- 
ing from  an  antecedent  legal  obligation  to 
pay  back  money  and  property  received  from 
complainant,  the  enforcement  of  which  ob- 
ligation had  been  suspended  by  the  operation 
of  some  positive  rule  of  law."  If  this  lat- 
ter finding  was  supported  by  the  evidence, 
there  ia  abundant  authority  for  holding  such 
a  consideration  good.  But  we  are  unable  to 
find  In  the  evidence  facts  warranting  the  con< 
elusion  reached.  The  moral  obligation  suf- 
ficient to  support  the  contract  must  have  at 
some  antecedent  time  been  a  legal  one.  Hart 
T.  Strong,  183  111.  349,  66  N.  E.  629.  Com- 
plainant and  the  donor  were  married  in  1849, 
at  which  time  she  had  $500  in  land  and 
money.  The  land  was  disposed  of  within 
five  years  of  the  marriage.  From  the  time 
of  the  marriage  to  the  close  of  the  war, 
along  at  irregular  intervals,  various  sums  of 
money,  no  one  of  which  was  fixed,  but  ag- 
gregating $2,000,  were  received  by  appellee 
from  her  father's  and  mother's  estates  and 
turned  over  to  her  husband.  All  the  money 
that  was  received  by  the  husband  from  the 
wife  prior  to  1861  was  the  absolute  property 
of  the  husband,  and  that  which  he  received 
between  1861  and  1874  could  not  have  been 
the  subject  of  contract  between  them,  as  un- 
til that  time  their  power  to  contract  with 
each  other  was  not  recognized  by  law  in  this 
state.  Thomas  v.  Mueller,  106  111.  36.  There 
was  not,  then,  at  the  time  of  the  receipt  of 
the  money,  or  of  any  part,  by  the  donor 
from  appellee,  any  existing  legal  obligation 
to  pay  it  back,  and  there  was  therefore  no 
antecedent  legal  obligation  suspended  by  the 
operation  of  any  positive  law  out  of  which 
the  moral  obligation  could  arise. 

Nor  does  the  evidence  sutUciently  show  that 


the  moral  obligation  to  repay  this  money  so 
advanced  by  appellee  to  the  donor  was  rec- 
ognized by  him  to  the  extent  of  forming  the 
consideration,  or  any  part  of  it,  for  the  con- 
veyance in  question.  Appellee  was  allowed 
to  testify,  and  she  does  not  state  that  this 
money  was  mentioned  in  any  way  at  the 
time  of  or  before  this  conveyance.  This 
was  not  a  mere  oversight,  as  she  was 
particularly  inquired  of  relating  to  the  ad- 
vancement of  the  money  to  her  husband, 
and  thus  given  the  opportunity  to  say  that, 
although  on  the  occasion  of  the  making  of  the 
deed  she  did  not  pay  him  any  money,  this 
money  previously  had  of  her  by  him  was  talk- 
ed over  between  them,  and  it  was  agreed 
that  It  was  to  stand  as  the  consideration,  but, 
instead,  appellee  said  that  the  intention  of 
the  donor  was  to  give  her  the  80  acres  of 
land  of  his  own  free  will.  This  latter  state- 
ment is  supported  by  the  deed  Itself,  where- 
in the  money  consideration  of  $1  Is  placed, 
coupled  with  love  and  affection,  of  which  the 
latter  would  seem  to  have  been  the  real  con- 
sideration. It  la  hardly  reasonable  to  sup- 
pose that  if  they  had  talked  over  the  con- 
sideration from  a  money  standpoint,  and  had 
agreed  that  he  had  received  from  her  $2,500 
which  he  felt  it  his  moral  duty  to  pay,  and 
that  he  was  going  to  make  the  deed  in  ques- 
tion for  that  purpose,  they  would  not  hare 
related  the  matter  to  the  attorney  who  drew 
the  deed,  and  seen  that  that  sum  appeared 
as  the  real  consideration.  It  would  rather 
appear  that  because  she  had  given  all  to  him 
he  felt  for  her  a  greater  and  deeper  affection 
than  he  might  otherwise  have  felt,  and  that 
the  Increased  love  and  affection  for  her  were 
the  Inducing  cause  and  consideration  for  the 
deed..  This  view  is  further  sustained  by  the 
testimony  of  Wesley  M.  Dickerson,  a  brother 
of  the  donor,  with  whom  he  talked  a  number 
of  times  about  the  transaction,  and  stated 
in  connection  with  It  the  fact  of  having  had 
money  from  his  wife  when  they  were  mar- 
ried, and  a  similar  conversation  with  his  at- 
torney, who  was  appellee's  attorney  in  this 
proceeding  also,  and  with  whom  he  talked 
about  making  the  vrlll,  and  In  that  connection 
told  him  that  the  homestead  80  had  been 
deeded  to  appellee,  and  that  he  had  land  and 
property  of  her  when  they  were  married. 
But  in  none  of  these  conversations  did  he 
aay  that  the  repayment  of  the  money  was 
the  consideration  for  the  deed.  The  deed  be- 
ing from  the  husband  to  the  wife,  the  pre- 
sumption is  that  It  was  Intended  as  a  gift 
or  advancement,  and  the  burden  is  upon  the 
grantee  to  show  the  contrary.  Lewis  v.  Mc- 
Grath,  191  111.  401,  61  N.  B.  135;  Smith  v. 
Smith,  144  111.  299,  33  N.  E.  36. 

The  master  further  finds  that  a  meritorious 
consideration,  at  least,  was  given,  and  in  ef- 
fect holds  that  this  involves  a  voluntary  set- 
tlement, and  that  such  a  settlement,  when 
once  made.  Is  binding,  unless  there  is  clear, 
decisive  proof  tliat  the  donor  never  parted, 
or  Intended  to  part,  with  the  legal  or  equita- 
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ble  title.  No  authority  is  cited  In  support 
of  this  holding,  and  Is  not  relied  upon  by 
appellee,  so  far  as  we  can  learn  by  her 
brief  and  argument.  The  rule,  as  It  seems 
to  be  established  In  this  state,  Is  "that  the 
court  will  not  execute  a  voluntary  contract, 
and  that  the  principle  of  the  court  to  with- 
hold Its  assistance  from  a  volunteer  applies 
equally  whether  he  seeks  to  have  the  bene- 
fit of  a  contract,  a  covenant,  or  a  settlement." 
Wadhams  v.  Gay,  73  111.  415.  This  rule  Is 
quoted  from  1  Story's  Eq.  Jnr.  {  433,  where 
the  question,  after  elaborate  consideration, 
Is  thus  resolved:  In  the  early  case  of  Webb 
V.  Alton  Marine  &  Fire  Ins.  Co.,  6  Gllman, 
223,  It  was  said  (page  226):  "It  is  a  stem 
rule  of  equity  that  It  will  not  decree  the 
specific  execution  of  a  contract  unless  It 
Is  based  on  some  fair  and  valuable  con- 
sideration." And  In  the  case  of  Preston  v. 
Williams,  81  III.  176,  which  was  a  suit  by 
the  children  to  have  the  deed  of  the  father 
corrected,  after  stating  the  rule  as  announced 
In  Webb  v.  Alton  Marine  &  Fire  Ins.  Co., 
supra,  the  court  said:  "Upon  the  same 
principle  It  may  be  said  that  a  court  of 
equity  might  refuse  its  aid  to  rectify  a  mis- 
take in  a  contract  that  Is  voluntary  and  with- 
out any  consideration  to  support  It,  when  a 
bill  Is  brought  against  the  party  who  executed 
the  instrument"  The  above  rule  Is  further 
announced  In  McCartney  v.  Rldgway,  160  111. 
129,  43  N.  E.  826,  32  L.  R.  A.  555,  and  Is 
supported  by  the  unquestioned  weight  of  au- 
thority, as  the  following  will  show:  14  Am, 
&  Eng.  Ency.  of  Law  (2d.  Ed.)  1046;  Willey 
V.  Hodge,  supra;  Stone  v.  King,  84  Am.  Dec. 
557;  German  Mutual  Ins.  Co.  v.  Grim,  supra. 
It  Is  further  urged  by  appellant  that  as 
the  deed  In  question,  according  to  the  con- 
tention of  appellee,  was  to  convey  the  home- 
stead of  the  donor  and  appellee,  and,  as  ap- 
pellee did  not  Join  In  the  conveyance  or  In 
the  release  of  the  homestead,  the  conveyance 
for  that  reason  Is  void.  By  section  1,  c.  52, 
of  our  Statutes,  the  estate  of  homestead  to 
the  value  of  $1,000  is  created  and  excepted 
"from  the  laws  of  conveyance,  descent,  and 
devise,  except  as  hereinafter  provided." 
Hurd's  Rev.  St  1889,  p.  867.  By  section  4 
of  the  same  act  It  is  provided:  "No  release, 
waiver  or  conveyance  of  the  estate  so  ex- 
empted, shall  be  valid,  unless  the  same  is  in 
writing,  subscribed  by  said  householder  and 
his  or  her  wife  or  husband,  if  he  or  she  have 
one,  and  acknowledged  in  the  same  manner 
as  conveyances  of  real  estate  are  required 
to  be  acknowledged,  or  possession  is  aban- 
doned or  given  pursuant  to  the  conveyance." 
In  construing  this  act,  we  have  held  that. 
Instead  of  being  a  mere  exemption  of  an  es- 
tate theretofore  existing,  It  Is  the  creation 
of  a  new  estate  known  as  the  estate  of  home- 
stead, and  where  the  homestead  property 
does  not  exceed  $1,000  in  value  the  home- 
stead estate  embraces  the  entire  title  and  in- 
terest, and  that  a  deed  to  property  embracing 
the  homestead,  in  which  the  wife  has  not 


Joined,  leaves  the  homestead  estate  in  the 
grantor  precisely  as  though  the  deed  bad  not 
been  executed,  and  that  such  estate  may  be 
transferred  by  sufficient  conveyance  or  it 
may  descend  to  the  heirs.  Gray  v.  Schofleld, 
175  Ul.  36,  51  N.  E.  684. .  In  the  same  case 
we  also  held  tliat  if  the  grantee  in  a  deed 
claim  the  benefit  of  the  deed,  under  the 
above  statute,  upon  the  ground  that  the  gran- 
tor had  abandoned  possession  of  the  granted 
premises  pursuant  to  the  deed.  It  must  be 
made  to  appear  from  the  evidence  tliat  such 
abandonment  was  for  the  express  purpose 
of  giving  effect  to  the  deed,  and  not  simply 
because  another  tiomestead  had  been  secured 
to  which  the  husband  and  wife  transferred 
their  home. 

In  the  case  at  bar  appellee  did  not  join 
in  the  execution  of  the  deed  made  by  her 
husband,  through  which  she  claims  title  to 
the  premises  in  question.  The  record  is  si- 
lent as  to  the  value  of  the  premises.  It  is 
not  shown  whether  the  land  was  worth  more 
or  less  than  $1,000,  and,  as  the  burden  was 
upon  appellee  to  bring  herself  within  the 
provisions  of  the  statute  affecting  such  con- 
veyance, she  should  have  shown  the  value 
of  the  property.  Nor  Is  there  any  evidence 
In  the  record  showing,  or  tending  to  show, 
an  abandonment  of  the  premises  conveyed, 
for  the  purpose  of  giving  effect  to  the  con- 
veyance, or  "pursuant  to  the  conveyance," 
as  the  statute  requires.  All  the  evidence 
that  shows  anything  upon  the  subject  or  has 
any  bearing  In  that  direction  shows  that 
the  property  in  question  was  the  homestead 
at  the  time  of  the  conveyance.  It  is  so  des- 
ignated in  the  bill.  It  is  so  referred  to  by 
every  witness  who  speaks  in  regard  to  It, 
and  the  attorney  who  drew  the  will  tells  of 
visiting  the  donor  at  his  homestead  In  the 
country,  after  the  making  of  the  deed  and 
before  the  making  of  the  will.  No  witness 
testified  as  to  where  the  residence  of  the 
donor  was  at  the  time  of  his  death  or  at 
any  time  after  making  the  deed  In  question, 
or  that  he  ever  changed  his  residence  from 
the  premises  now  In  controversy  to  any 
other  place.  The  only  evidence  In  the  record 
upon  that  subject  Is  the  recitals  in  the  will, 
made  in  1898,  and  in  the  codicil,  made  In 
1898,  In  the  first  of  which  the  testator  speaks 
of  bis  residence  property  In  Leroy,  111.,  "on 
which  I  now  live,"  and  In  the  codicil  speaks 
of  the  property  In  Leroy,  III.,  as  "my  pres- 
ent home."  This  being  all  the  evidence.  If 
this  mere  recital  can  be  considered  by  the 
court  as  any  evidence  at  all  of  the  fact  of 
the  removal  of  the  donor  from  the  premises 
claimed  by  appellee,  it  Is  apparent  it  falls 
far  short  of  such  an  abandonment  as  conid 
give  effect  to  the  deed  under  the  require- 
ments of  our  statute. 

There  Is  not  sufficient  evidence  in  this  rec- 
ord to  warrant  the  decree  rendered.  In  fact, 
we  think  the  decree  is  so  contrary  to  the  evi- 
dence tliat  It  Is  our  duty  to  reverse  it,  and  It 
Is  accordingly  reversed,  and  the  cause  re- 
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manded  to  tbe  circuit  court  of  McLean  coun- 
ty for  such  further  proceedings  as  equity 
end  Justice  may  require. 
Reversed  and  remanded. 


(W  in.  los) 

TINKEB  «t  aL  t.  CATLIN.» 
(Supreme  Court  of  IlUoote.    Oct.  26,  1908.) 

■URWrrSHIP— NBOOTIABLB  PAPER— BVIDBNCB 
OP  SURETYSHIP— SUFPICIBNCY— STATUTES— 
INOORSBMSMT-OUARANTT. 

1.  In  an  action  against  the  indorsers  on  a 
note,  evidence  considered,  and  hM  not  to  show 
tliat  one  of  tiie  indorsers  aneed  with  the  others 
that  if  they  would  go  on  the  note  with  him  he 
would  save  them  harmless. 

2.  Hnrd's  Rev.  St.  ISflO,  c.  132,  }  8,  provides 
that  whenever  the  "principal  maker^'  of  any 
note  shall  die,  and  the  creditor  does  not  within 
a  certain  time  present  the  note  for  allowance, 
the  snrety  shall  be  released  to  the  extent  that 
the  same  might  have  been  collected  from  the  es- 
tate of  the  principal  maker.  Beld,  that  there 
could  not  be  a  parol  agreement  between  va- 
rious indorsers  on  a  note  whereby  the  first 
should  be  "a  principal  maker"  as  to  the  others, 
and  the  second  a  "principal  maker"  as  to  those 
following,  etc.,  which,  by  communication  to  the 
payee,  would  require  him  under  the  statute  to 
follow  the  estates  of  each  in  the  order  named, 
in  case  of  death,  or  lose  the  debt  or  release  the 
sureties. 

3.  Where  a  note  is  made  payable  to  the  order 
of  the  maker  and  Indorsed  before  delivery,  the 
obligation  is  merely  that  of  a  simple  indorser. 

4.  Where  a  note  Is  payable  to  a  specific  per- 
son, all  indorsers  become  guarantors  for  the 
payment. 

5.  Where,  on  the  renewal  of  a  note  indorsed 
by  several,  the  indorsers  were  all  notified  that 
in  the  giving  of  the  general  note  they  were  to 
change  their  relation  toward  the  holder,  and 
were  as  to  him  to  become  makers  instead  of 
indorsers  or  guarantors,  and  they  signed  the 
note  and  gave  further  collateral  security,  there 
was  a  new  contract  between  them,  and  hence 
any  understanding  between  them  when  the  first 
note  was  given,  to  the  effect  that  one  of  them 
•honld  stand  as  a  maker  to  the  others  and  save 
them  harmless,  was  superseded. 

Appeal  from  Appelhite  Ck)urt,  First  Dis- 
trict. 

Suit  by  Robert  H.  Tinker  and  otbers 
agnlnst  Thomas  D.  Catlln.  From  a  judg- 
ment of  tbe  Appellate  Court  (102  III.  App. 
284),  afBrmlng  a  decree  dismissing  the  bill, 
complainants  appeal.    Reversed. 

This  was  a  bill  for  injunction  filed  by  ap- 
pellants, against  appellee.  In  tbe  circuit  court 
of  Cook  county,  August  8,  1894.  A  tempo- 
rary Injunction  was  granted,  but  on  the  hear- 
ing It  was  dissolved  and  the  bill  dismissed 
for  want  of  equity.  An  appeal  was  prose- 
cuted to  the  Appellate  Cour^  where  the  de- 
cree of  the  circuit  court  was  affirmed,  and 
this  appeal  is  prosecuted. 

The  bin  alleged  "that  on  April  6,  1891,  the 
appellee,  Thomas  D.  Catlin,  commenced  an 
action  at  law  against  appellants,  Robert  H. 
Tinker  and  F.  G.  Tibblts,  and  one  Sidney  A. 
Stevens,  In  the  superior  court  of  Cook  conn- 

*Rebeanns  denied  December  t,  IMS. 

f  t.  See  Bill*  and  Notes,  voL  7.  Cent  Die  i  HI. 


ty,  in  assumpsit,  to  recoTer  940,000,  alleged 
to  be  due  to  said  Catlin  upon  a  promissory ' 
note  executed  October  1,  1890,  due  and  pay- 
able Biz  months  after  date,  for  $34,290.05, 
said  note  being  executed  by  Sidney  A.  Ste- 
vens and  one  Benjamin  H.  Campbell  as 
principal  makers,  and  orators  as  sureties; 
that  said  note  was  signed  by  orators  as  sur^ 
eties  for  the  payment  of  the  Indebtedness 
which  had  prior  thereto  been  contracted  by 
Sidney  A.  Stevens  and  B.  H.  Campbell;  that 
at  the  May  term,  1881,  of  said  superior 
court,  appellants  appeared  in  said  action  at 
law  and  filed  a  plea  in  bar  In  said  cause; 
that  prior  to  the  commencement  of  said  suit 
at  law,  and  on  November  28,  1890,  B.  H. 
Campbell,  one  of  the  principal  makers  of 
said  note,  died,  leaving  an  estate  valued  at 
about  the  sum  of  $70,000;  that  on  the  6tb 
day  of  February,  1891,  Augustus  S.  Campbell 
was  appointed  executor  of  the  estate  of  said' 
B.  H.  Campbell,  and  said  estate  was  finally 
closed  and  settled  in  the  probate  court  of 
Cook  county  on  December  30,  1893;  that  said 
Thomas  D.  Catlin  did  not,  during  the  two 
years  the  estate  of  said  B.  H.  Campbell  was 
being  probated,  exhibit  his  claim  against  tbe 
said  estate,  as  in  law  and  equity  he  should 
have  done,  and  under  the  statute  In  such 
case  made  and  provided  he  was  compelled  to 
do;  that,  had  the  said  Catlln  presented  his 
said  claim  to  the  probate  court  according  to 
the  provisions  of  the  statute,  the  same  would 
have  been  fully  paid  and  discharged,  as  said 
estate  was  fully  able  to  pay  said  claim  and 
discharge  the  same  In  full  had  the  same  been 
presented  within  the  two  years;  that  prior 
to  the  time  of  the  signing  and  execution  of 
the  note  upon  which  said  suit  was  brought, 
said  B.  H.  Campbell  and  said  Sidney  A.  Ste- 
vens executed  their  certain  promissory  note 
to  tbe  said  Thomas  D.  Catlin;  that,  to  se- 
cure the  payment  of  said  note  so  executed 
by  them  as  aforesaid,  the  said  Stevens  and 
the  said  Campbell  hypothecated  with  the 
said  Catlin  a  large  amount  of  tbe  capital 
stock  of  various  companies;  that  said  note 
was  for  the  sum  of  $35,000,  and  was  exe- 
cuted on  or  about  the  1st  day  of  April,  1888, 
payable  to  the  order  of  Sidney  A.  Stevens, 
and  was  guarantied  by  said  Stevens  and 
said  Campbell,  payable  six  months  after 
date;  that  at  the  maturity  of  said  note  Ste- 
vens and  Campbell  did  not  pay  the  same, 
but  gave  a  renewal  note  therefor,  which  re- 
newal note  was  dated  October  1,  1888,  for 
the  same  amount,  payable  one  year  after 
date,  and  that  said  Campbell  and  Stevens 
hypothecated  with  said  note,  as  collateral  se- 
curity, the  same  stock  as  with  the  former 
note,  together  with  additional  stock,  as  ora- 
tors are  informed  and  believe;  that  the  said 
Catlin,  as  orators  were  Informed  by  Camp- 
bell at  the  time,  wanted  further  personal  se- 
curity, and  to  obtain  the  same  Campbell  ap- 
plied to  orators  to  sign  said  note  as  sure- 
ties, at  the  same  time  assuring  orators  that 
he,  said  Campbell,  and  tbe  said  Stevens,  had 
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placed  with  said  Catlln  collateral  security 
'Sufficient  to  take  care  of  and  discharge  said 
note,  and  in  case  there  was  any  failure  in 
this  respect  that  be,  said  Campbell,  would 
pay  and  take  care  of  the  same,  so  that  ora- 
tors would  not  be  called  upon  in  any  event 
to  pay  said  note;  that  their  signatures  were 
required  for  the  sole  purpose  of  pleasing  the 
said  Catlin,  and  not  otherwise,  as  Campbell 
represented  to  orators  that  he  was  abund- 
antly able  to  pay  and  discharge  said  note, 
which  representation  was  true  in  substance 
and  In  fact,  as  at  tliat  time  and  at  the  time 
of  the  death  of  said  Campbell  he  was  worth 
more  than  halt  a  million  dollars,  and  was 
abundantly  able  to  pay  ail  bis  obligations, 
and  able  to  discharge  whatever  obligations 
and  claims  were  exhibited  against  his  estate 
as  provided  by  the  statute;  that  the  note 
sued  on  was  a  renewal  note  of  the  note  giv- 
en on  the  1st  day  of  April,  1888,  as  aforesaid, 
and  at  the  time  of  the  giving  and  signing 
thereof  by  orators  the  Indebtedness  specified 
and  made  payable  was  in  fact  the  indebted- 
ness of  said  Stevens  and  the  said  Campbell, 
and  not  of  orators;  tliat  orators  never  re- 
ceived any  consideration  whatever  on  ac- 
count of  the  execution  or  the  signln;;  of  said 
note;  that  the  entire  consideration  of  said 
note  went  to  and  was  received  by  said  Ste- 
vens and  Campbell,  and  that  orators  were 
accommodation  signers  of  said  note,  and  not 
principals,  and  their  liability  on  said  note 
was  that  of  sureties, 'and  not  otherwise;  that 
Cntlin,  in  not  presenting  and  filing  his  claim 
In  the  probate  court  against  the  estate  of 
said  B.  H.  Campbell  within  two  years  al- 
lowed therefor,  thereby  discharged  and  re- 
leased one  of  the  principal  makers  and  the 
only  responsible  maker  of  said  note  for  the 
payment  of  said  debt,  and  that  in  law  and 
equity,  and  under  the  statute  in  such  case 
made  and  provided,  orators  are  likewise  re- 
leased and  discharged;  that  at  the  com> 
mencement  of  said  action  orators  had  no 
knowledge  whatever  of  the  intention  of  Cat- 
lin to  release  the  estate  of  Campbell  from 
the  payment  of  said  indebtedness,  and  that, 
while  orators  knew  it  was  the  duty  of  Cat- 
lln to  file  said  claim  In  the  probate  court 
against  the  estate  of  said  Campbell,  they 
also  knew  and  were  advised  that  said  Cat- 
lin had  two  years  within  which  to  file  and 
present  said  claim,  and  therefore  orators 
could  not  avail  themselves  of  this  defense  in 
making  defense  to  said  action  at  law,  and, 
notwithstanding  orators  used  all  diligence  in 
the  defense  of  said  action  at  law  within 
their  power,  yet  Judgment  was  rendered 
against  them  and  the  said  Sidney  A.  Ste- 
vens on  the  8th  day  of  June,  18.91,  for  the 
sum  of  $18,169.93,  from  which  Judgment  ora- 
tors prosecuted  an  appeal  to  the  Appellate 
Court,  wherein,  on  the  4th  day  of  March, 
1892,  said  Judgment  was  affirmed,  from 
which  said  Judgment  of  affirmance  orators 
appealed  to  the  Supreme  Court,  and  the 
judgment  of  the  Appellate  Court  was  af- 


firmed by  the  Supreme  Court  In  a  decision 
rendered  and  filed  on  the  19th  day  of  June, 
1894;  that  therefore  orators  were  unable  to 
Interpose  a  defense  to  said  action  at  law 
upon  the  ground  that  Catlin  had  released 
one  of  the  principal  makers  of  said  note  by 
failing  to  file  his  claim  in  the  probate  court 
against  the  estate  of  said  B.  H.  Campbell, 
as  in  equity  a'nd  law  he  was  compelled  to 
do." 

The  bill  further  alleges  that  execution 
had  been  issued  upon  the  Judgment  so  ob- 
tained against  orators,  and  was  in  the  hands 
of  James  H.  Gilbert,  sheriff  of  Cook  coun- 
ty, to  execute;  that  Stevens,  one  of  the 
principal  makers  of  said  note,  was  insolvent 
and  had  no  property  subject  to  execution. 
Prayer  was  to  require  the  defendants  in  the 
bill  to  answer  without  oath,  and  that  the 
Judgment  so  rendered  against  orators  may 
be  set  aside  and  vacated,  so  far  as  they  are 
interested  therein  and  are  liable  thereunder, 
and  that  a  temporary  injunction  be  granted 
restraining  Catlin.  and  Gilbert,  the  sheriff, 
from  enforcing  the  collection  of  the  Judg- 
ment pending  the  suit,  and  that  on  the  final 
hearing  the  Injunction  be  made  perpetual, 
and  for  general  relief. 

Afterwards  appellants  amended  their  bill 
by  alleging  that  upon  the  appeals  prosecuted 
to  the  Appellate  and  Supreme  Courts  from 
the  judgment  at  law  they  had  executed  cer- 
tain appeal  bonds.  In  which  orators  appear- 
ed as  principal  makers,  and  one  Charles  C. 
Helsen  and  one  George  H.  Cormack  are  sure- 
ties, and  amended  the  prayer,  asking  for  an 
injunction  restraining  the  collection  and  pros- 
ecution of  the  suit  at  law,  or  otherwise,  up- 
on said  appeal  bonds.  Afterwards,  In  June. 
1899,  appellants  further  amended  their  bill 
by  striking  out  the  prayer,  and  adding  the 
further  allegation  "that,  while  they  were  and 
are  mere  sureties  to  and  for  the  said  Camp- 
bell upon  the  said  renewal  note  of  October 
1,  1888,  mentioned  and  described  in  the  bill 
of  complaint,  and  that  as  to  them  said  Camp- 
bell was  the  principal  maker  of  said  note, 
and  while  said  Catlin  had  at  all  times  full 
and  actual  knowledge  and  notice  of  the  char- 
acter of  the  liability  of  orators,  yet  said  Cat- 
lin wholly  failed  and  neglected  to  Instltutp 
any  proceedings  or  take  any  steps  of  any 
kind  against  said  Campbell,  or  his  heirs  or 
personal  representatives,  estate  or  property, 
to  enforce  the  payment  of  said  indebtedness, 
and,  instead  of  thus  enforcing  the  prior  and 
primary  liability  of  ^aid  Campbell  and  his 
personal  representatives,  said  Catlin  la  seek- 
ing to  compel  orators  to  pay  said  note,  and 
gives  out  that  he  will  cast  the  entire  burden 
of  the  payment  of  said  note  upon  orators, 
and  wholly  release  and  discbarge  the  person- 
al representatives  and  heirs  of  said  Camp- 
bell." 

The  bill  then  sets  out  the  names  of  the 
heirs  at  law  and  devisees  of  said  B.  H.  Camp- 
bell, and  avers  that  they  received  from  him 
and  his  estate  real  estate  amounting  to  $100.- 
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000,  and  personal  property  to  the  value  of 
5100,000,  of  which  properties  they  became 
the  absolute  and  tincondltional  owners  by 
virtue  of  their  heirship,  and  asks  to  make 
them  parties  defendant  to  the  bill,  and  to 
require  Catlin  to  proceed  against  them  and 
require  the  heirs  of  said  Campbell  to  make 
discovery  of  the  estate,  real  and  personal, 
that  came  to  them  as  such  heirs,  and  avers 
it  is  the  duty  of  Catlin  to  collect  said  in- 
debtedness from  the  heirs  and  devisees  of 
said  Campbell,  and  the  duty  of  said  heirs 
and  devisees  to  pay  said  indebtedness  and 
exonerate  orators.  The  bill  contains  the  fur- 
ther allegation  "that,  on  information  and  be- 
lief, and  some  time  after  the  maturity  of 
the  note  of  October  1,  1888,  the  exact  date 
being  unknown  to  orators,  said  Oatlln  prom- 
ised and  agreed  to  and  with  the  personal 
representatives  and  heirs  of  said  Campbell 
to  wholly  release  and  discharge  the  estate 
and  heirs  of  said  Campbell  from  all  obliga- 
tion and  liability  upon  said  note,  and  did 
promise  and  agree  not  to  Institute  any  pro- 
ceeding of  any  kind  or  character  against  the 
personal  representatives,  heirs,  or  devisees 
of  said  Campbell  to  compel  the  payment  of 
said  indebtedness  or  any  part  thereof;  that 
orators  are  unable  to  say  whether  the  agree- 
ment was  verbal  or  in  writing,  or  the  exact 
date  thereof,  or  the  consideration  upon  which 
the  same  was  based,  and  charge  that  under 
and  in  pursuance  of  said  agreement  Catlin. 
had  wholly  failed  and  refused  to  take  any 
steps  to  procure  the  indebtedness  from 
Campbell,  or  said  personal  representatives, 
heirs,  or  devisees;  that,  having  no  knowl- 
edge of  such  facts,  orators  were  during  the 
pendency  of  the  suit  at  law  unable  to  avail 
themselves  of  such  matters  as  a  defense  in 
law  to  the  action,  as  they  had  learned  of 
the  matters  and  agreement  therein  set  forth 
within  the  last  ten  days." 

This  amendment  was  made  June  15,  1880. 
The  prayer  was  amended,  requiring  that  all 
the  defendants  answer  without  oath,  and 
that  the  judgment  should  be  set  aside  and 
vacated  so  far  as  it  related  to  orators;  that 
the  sheriif  and  said  Catlin  be  restrained  from 
collecting,  or  attempting  to  enforce  the  collec- 
tion of  said  Judgment;  that  the  Injunction 
be  made  perpetual;  that  the  heirs  and  dev- 
isees of  Campbell  be  required  to  pay  the 
Indebtedness  and  relieve  orators,  and  for  gen- 
eral relief. 

To  the  bill,  as  it  existed  before  the  last 
amendment,  Catlin  filed  a  plea,  averring  that 
while  all  the  makers  of  the  promissory  note 
for  $34,290.05,  mentioned  in  said  bill,  became, 
by  said  note,  jointly  and  severally  liable  up- 
on said  note  to  defendant,  Catlin,  apparently 
as  principal  makers  thereof,  yet  said  Sidney 
A.  Stevens,  mentioned  in  the  said  bill,  was, 
as  to  the  other  signers  and  makers  of  said 
note,  the  principal  debtor  upon  and  maker 
of  said  note,  and  the  other  three  makers  of 
said  note  were  all  sureties  for  and  signed 
said  bon6  at  the  request  of  and  for  the  bene- 


fit of  said  Stevens;  that  said  B.  H.  Campbdl 
was,  equally  with  said  complainants,  a  surety 
for  Sidney  A.  Stevens,  mentioned  in  said  bill 
of  complaint  as  amended,  with  respect  to 
said  note;  that  said  B.  H.  Campbell  was 
liable  upon  said  note  as  surety  for  said  Stev- 
ens, and  not  otherwise;  and  avers  that  said 
Stevens  was,  as  between  himself  and  the 
other  makers  of  said  note,  the  only  principal 
maker  of  said  note. 

After  the  last  amendment  Catlin  answer- 
ed so  much  of  the  bill  as  related  to  the  last 
amendment,  and  admitted  that  he  did  not  In- 
stitute any  proceeding  or  take  any  steps 
against  said  Campbell  or  his  heirs  or  person- 
al representatives;  denied  that  he  threaten- 
ed or  had  given  out  that  be  had  or  would 
cast  the  entire  burden  of  said  note  upon 
the  complainants,  and  wholly  release  and 
discbarge  the  personal  representatives  and 
heirs  of  said  Campbell;  denied  that  Campbell 
was  a  principal  in  said  note  or  liable  before 
the  complainants;  denied  that  he  at  any 
time  agreed  to  release  and  wholly  discharge 
the  estate  and  heirs  of  Campbell  from  all 
obligation  and  liability  upon  said  note;  de- 
nied that  he  did  at  any  time  promise  not 
to  institute  any  proccding  of  any  kind  and 
character  against  the  personal  representa- 
tives, heirs,  and  devisees  of  said  Campbell 
In  order  to  compel  payment  of  said  indebted- 
ness. 

The  Campbell  heirs  and  devisees  filed  an- 
swer, and  replication  was  filed,  and  the  cause 
was  beard  and  the  bill  dismissed.  As  to  so 
much  of  the  decree  as  dismissed  the  bill,  and 
prayer  thereof  asking  for  relief  against  the 
heirs  and  devisees  of  Campbell,  no  error  was 
assigned  or  insisted  upon  either  In  the  Ap- 
pellate Court  or  this  court,  and  need  not  be 
further  noticed  in  the  consideration  of  this 
case. 

Kretzinger,  Gallagher  &  Booney,  for  appel- 
lants.   Bentley  &  Burling,  for  appellee. 

BICKS,  J.  (after  stating  the  facts).  The 
evidence  discloses  that  the  litigation  in  ques- 
tion is  the  result  of  the  following  business 
transactions:  On  August  14,  1885,  Sidney  A. 
Stevens,  of  Chicago,  borrowed  $15,000  of 
John  B.  Mitchell,  and  gave  his  note,  due  June 
1,  1886,  for  the  same.  This  note  was  indors- 
ed by  B.  H.  Campbell,  and  as  collateral  secur- 
ity for  the  payment  of  it  Stevens  gave  to 
Mitchell  15  shares  Chicago  Safe  &  Lock  Com- 
pany, and  150  shares  Citizens'  Gaslight  & 
Heating  Company  of  Bloomington,  111.  This 
note  was  extended  one  year.  The  interest 
was  paid  to  June  1&,  1886,  and  $10,000  of  the 
principal  paid  October  27,  1886.  On  Septem- 
ber 30,  1887,  Sidney  A.  Stevens  borrowed  of 
one  Kent  $35,000,  to  pay  the  $5,000  balance 
of  the  Mitchell  note  and  for  other  purposes, 
and  gave  a  note  to  the  order  of  the  maker, 
due  in  six  months,  which  was  indorsed  by 
Sidney  A.  Stevens,  B.  H.  Campbell,  and  F.  G. 
Tlbbits,  In  the  order  named;   and  said  Ste- 


Digitized  by 


Lj^ 


.gle 


776 


68  NORTHEASTERN  REPORTER. 


(HL 


Tens  placed  with  one  Thomas  D.  Catlin,  to 
secure  said  note,  $6,000  Kokomo  Gas  7  per 
cent  bonds,  $3,000  Oonsumers'  Gas  Company 
5  per  cent,  bonds,  150  shares  Citizens'  Gas- 
light &  Heating  Company,  100  shares  Cbl- 
cago  Safe  &  Lock  Company,  30  shares  Com- 
merce Vault  Company,  466  shares  Chicago 
Mining  &  Reduction  Company,  60  shares  Na- 
tional Gaslight  &  Heating  Company.  The 
above  note,  payable  to  the  order  of  Sidney  A. 
Steyens,  appears  to  have  been  taken  up  and 
exchanged  for  another  note,  dated  September 
30,  1887,  for  $35,000,  dne  one  year  after  date, 
payable  to  Thomas  D.  Catlin,  which  note  was 
Indorsed  on  the  back,  "F.  Q.  Tlbblts,  B.  H. 
Campbell,"  In  the  order  named,  and  with 
which  the  same  stocks  as  in  the  last  note 
above  mentioned  were  placed  as  collateral. 
The  interest  was  paid  on  the  last-named  note 
to  October  1, 1888,  and  that  note  was  renew- 
ed or  taken  up  by  the  giving  of  another  note 
payable  to  the  order  of  Sidney  A.  Stevens, 
the  maker,  dated  October  1, 1888,  for  $35,000, 
accompanied  by  the  same  collateral  as  men- 
tioned In  the  two  previous  notes,  and  Indorsed 
by  B.  H.  Campbell,  P.  G.  Tlbblts,  B.  H. 
Tinker,  Sidney  A.  Stevens;  and  over  their 
slgnatm-es,  purporting  to  be  for  value,  was  a 
contract  of  guaranty.  The  note  of  October 
1,  1888,  was  renewed  January  1,  1890,  by  a 
note  for  $35,000,  due  in  six  months,  signed 
by  Sidney  A.  Stevens,  and  Indorsed  on  the 
back  by  B.  H.  Campbell,  P.  O.  Tlbblts,  and  R. 
H.  Tinker,  In  the  order  named,  and  secured 
with  the  same  collateral  as  above  mention- 
ed. The  interest  and  a  portion  of  the  princi- 
pal 'of  this  last  note  were  paid  by  the  sale 
and  application  of  some  of  the  collateral,  and 
on  October  1,  1890,  a  new  note  for  $34,290.05 
was  given  to  Thomas  D.  OatUn,  due  six 
months  after  date.  This  note  purports  to  be 
a  Joint  note,  and  Is  as  follows: 

"$34,290.05.  Chicago,  October  1, 1890. 

"Six  months  aftpr  date,  for  value  received, 
we  promise  to  pay  to  the  order  of  Thomas  D. 
Catlin  the  sum  of  thirty-four  thousand  two 
hundred  ninety  and  05/100  dollars  at  tbe 
Commercial  National  Bank,  with  Interest  at 
the  rate  of  seven  per  cent  per  annum  after 
date,  having  deposited  with  the  holder  as 
collateral  security."  (Here  then  follows  a  list 
of  the  collateral  securities.) 

"Sidney  A.  Stevens. 

"B.  H.  Campbell. 

"R.  H.  Tinker. 

"P.  G.  Tlbblts." 

Prior  to  the  making  of  the  last  note  in 
question,  Catlin,  through  his  attorney,  Towne, 
demanded  payment  and  refused  a  further  ex- 
tension; but  it  was  finally  agreed  that  if  all 
those  who  had  formerly  been  Indorsers  upon 
the  previous  note  would  become  makers  of 
the  note  in  question,  and  $10,000  additional 
collateral  security  should  be  placed  with  the 
note,  the  debt  might  be  extended  for  six 
months  more.  Campbell,  one  of  the  parties 
to  the  note,  put  up  the  $10,000  additional  se- 


curity by  pledging  100  shares  of  the  North- 
western Safe  &  Trust  Company  stock. 

The  allegation  of  the  bill  that  the  Indebt- 
edness was  that  of  Sidney  A.  Stevens  and  B. 
H.  Campbell,  and  that  Campbell,  because  of 
his  relation  to  the  debt,  was  an  original  mak- 
er of  the  note,  and  as  having  received  any 
portion  of  the  money  for  which  the  note  was 
given,  as  a  loan,  was  abandoned  after  the 
evidence  was  all  in,  and  it  was  expressly 
stipulated  by  the  parties  "that  Sidney  A.  Ste- 
vens was  a  principal  as  to  all  the  other  sign- 
ers, namely,  B.  H.  Campbell,  R.  H.  Tinker, 
and  F.  G.  Tlbblts,  and  that  each  was  entitled 
to  exoneration  from  the  said  Stevens."  It 
may  well  be  doubted  whether  they  are  any 
allegations  in  the  bill'  that  would  support 
any  other  theory  of  the  case  than  that  which 
was  expressed  by  the  above  stipulation.  Ap- 
pellants point  out  in  their  brief  the  following 
allegation:  "Orators  further  charge  and  rep- 
resent that,  while  they  were  and  are  mere 
sureties  to  and  for  the  said  B.  H.  Campbell 
upon  tbe  said  renewal  note  of  October  1, 
1888,  mentioned  and  described  In  this  bill  of 
complaint,  and  that  as  to  the  complainants 
the  said  B.  H.  Campbell  was  a  principal  mak- 
er of  said  note,  and  while  the  said  Thomas  D. 
Catlin  had  at  all  times  full  and  actual  knowl- 
edge and  notice  of  the  character  of  the  lia- 
bility of  orators,  yet  the  said  Thomas  D. 
Catlin  wholly  failed  and  neglected  to  institute 
,any  proceedings  or  take  any  steps  of  any 
kind  or  character  against  the  said  B.  H. 
Campbell,  or  his  heirs  or  personal  representa- 
tives, or  estate  or  property,  to  enforce  the 
payment  of  said  Indebtedness,"  etc.  That 
allegation  Is  not  with  reference  to  the  note 
that  was  sued  on,  but  was  in  regard  to  tiie 
note  of  1888,  which  is  therein  designated  as 
"said  renewal  note  of  October  1,  1888."  Aft- 
er that  note  was  given,  at  least  two  other 
notes  were  given  with  reference  to  and  form- 
ing a  part  of  this  transaction,  and  the  allega- 
tion, upon  looking  at  the  whole  bill,  was  upon 
the  theory  of  the  relative  position  of  the 
names  of  the  indorsers  upon  the  note  of 
1888.  It  is  too  well  understood  to  need  more 
than  the  mere  statement,  that  tbe  proofs 
must  support  the  allegations  of  the  bill,  and 
that  parties  cannot  have  relief  by  making  one 
case  by  their  bill  and  another  by  their  evi- 
dence. We  are  disposed,  however,  to  -consid- 
er the  case  upon  its  merits,  accepting  tbe 
view  of  counsel  for  appellants  that  the  alle- 
gation above  mentioned  may  be  broad  enough 
to  authorize  relief.  If  established  by  the  evi- 
dence. 

The  duty  of  Thomas  D.  Catlin,  It  any, 
toward  appellants,  arose  from  tbe  statute, 
which  Is  as  follows:  "Whenever  the  prlnclpa" 
maker  of  any  note,  bond,  bill  or  other  instru- 
ment in  writing  shall  die,  if  the  creditor 
shall  not,  within  two  years  after  the  grant- 
ing of  letters  testamentary  or  of  admlm'stra- 
tion,  present  the  same  to  the  proper  court 
for  allowance,  the  sureties  thereon  shall  be 
released  from  the  payment  thereof  to  the 
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extent  that  the  aame  might  bare  been  col- 
lected of  such  estate  if  presented  in  proper 
time;  but  this  section  shall  not  be  construed 
to  prevent  the  bolder  of  any  snch  instru- 
ment from  proceeding  against  the  sureties 
-trithln  said  two  years."  Hurd's  Bev.  St  1899, 
c.  132,  i  3.  Unless  appellants  have  brought 
themselves  within  the  terms  of  this  statute, 
it  is  apparent  they  are  not  entitled  to  the 
relief  prayed,  or  any  relief. 

Appellants  have  admitted  of  record  that 
B.  H.  Campbell  was  not  a  principal  maker  of 
the  note  in  the  ordinary  acceptation  of  that 
term,  and  their  position  is,  first,  that  B.  H. 
Campbell  promised  and  agreed  with  appel- 
lants that  if  they  would  go  upon  the  note 
with  him  he  would  save  them  harmless,  or 
would  take  up  the  note  so  owed  by  Stevens, 
and  held  out  and  entertained  ^nd  expressed 
the  opinion  that  the  collaterals  were  ample 
security;  second,  that  in  the  original  notes, 
of  which  the  note  sued  on  and  in  question 
was  a  renewal,  their  names  appeared  in  cer- 
tain order  with  reference  to  the  name  of  B. 
H.  Campbell,  or  In  other  words,  that  their 
names  appeared  under  his  name,  and  that 
they  were  all  indorsers,  and  that  the  liability 
was  in  the  order  of  Indorsement,  and  that 
the  renewal  notes  did  not  in  any  manner 
change  that  liability. 

With  reference  to  the  first  position,  It  is 
our  view  tiiat  there  is  not  a  particle  of  evi- 
dence In  this  record  to  support  the  allega- 
tion In  80  far  as  it  relates  to  appellant  Tin- 
ker. The  $35,000  was  borrowed  In  1887,  and 
•  note  for  that  amount  was  executed,  with 
Stevens  as  maker  and  Campbell  and  Tlbbita 
as  indorsers.  R.  H.  Tinker  was  not  a  party 
to  that  note.  It  was  not  paid,  but  was  re- 
newed October  1,  1888,  and  Tinker  appears 
on  the  note  of  October  1,  1888,  for  the  first 
time  In  the  transaction  as  an  indorser.  The 
manner  In  which  Tinker  became  a  party  to 
that  note  is  stated  by  himself  as  follows: 
"I  indorsed  a  note  at  the  request  of  Sidney 
A.  Stevens.  Had  a  very  brief  conversation 
with  him  in  reference  to  it  It  occurred  in 
the  Commercial  National  Bank  of  Chicago. 
We  met  by  chance  at  the  entrance  to  the 
Commercial  Bank  as  he  was  going  in  his  of- 
fice. I  was  going  there  also.  I  was  not 
going  to  see  him  In  reference  to  any  business. 
I  bad  had  no  conversation  with  him  in  ref- 
erence to  signing  or  indorsing  the  note,  or 
with  any  one,  and  had  received  no  letter. 
Mr.  Stevens  told  me  that  he  had  a  note, 
amply  secured  and  amply  indorsed,  which 
was  falling  due,  and  the  holder  of  the  note 
desired  him  to  give  additional  Indorsement  or 
■ecnrlty,  and  be  asked  me  if  I  would  be  will- 
ing to  Indorse  the  note,  and  I  looked  at  it 
and  gave  him  my  Indorsement  I  had  not 
met  Campbell,  and  had  no  conversation  with 
blm,  before  that  time.  I  had  no  conversa- 
tion with  P.  G.  Tlbblts  In  regard  to  the 
note  before  that  time." 

The  next  note  signed  by  this  witness  was 
that  of  January  1, 1890,  which  was  a  renewal 


of  the  note  just  above  mentioned,  and  of 
this  Tinker  says:  "I  remember  signing  note 
of  January  1,  1890,  described  in  that  letter. 
I  signed  it  at  the  request  of  Sidney  A.  Ste- 
vens. I  think  It  was  in  the  same  form  as 
the  note  of  October  1,  1888,  except  in  the 
matter  of  the  change  of  date.  I  understood 
it  to  be  a  renewal.  It  was  so  represented  to 
me  by  Sidney  A.  Stevens.  I  received  no  con- 
sideration for  signing  It  When  I  signed  the 
second  note  the  names  of  Campbell  and  Tlb- 
blts were  on  it  I  had  no  conversation  with 
Campbell  or  Tlbblts  before  indorsing  second 
note."  As  to  the  note  sued  on,  Tinker  said: 
"I  signed  that  note  In  Towne's  office,  in  Chi- 
cago. I  went  there  with  Sidney  Stevens  at 
his  request.  We  met  to  etTect  a  renewal. 
I  don't  remember  of  meeting  Campbell  at 
that  meeting.  Tlbblts  and  I  went  together 
with  Stevens.  Nothing  was  said,  except  that 
Towne  had  arranged  an  extension— that  Cat- 
lin  insisted  upon  our  becoming  makers  In- 
stead of  Indorsers.  I  signed  this  last  note 
on  that  day.  Towne  asked  for  additional 
security,  and  I  don't  recall  now  what  he  sug- 
gested, but  Campbell  said  be  would  add  one 
hundred  shares  of  some  stock.  Ee  did  add 
such  collateral  then  and  there.  I  received 
no  consideration  for  signing  this  last  note. 
Towne  made  the  suggestion  of  having  the 
note  put  in  its  present  form.  He  was  acting 
for  Catlin.  I  received  no  consideration  of 
any  kind  in  this  transaction  from  any  one. 
There  was  no  agreement  in  writing  or  orally, 
with  Campbell  in  reference  to  our  liability 
between  ourselves  as  to  the  debt  The  mat- 
ter was  never  talked  over  between  us.  There 
■was  no  correspondence.  I  understood  the 
last  note  was  a  renewal  or  extension  of  the 
former  notes.  The  first  time  I  met  Campbell 
was  at  the  signing  of  this  last  note.  I  don't 
recall  any  further  conversation  In  reference 
to  this  transaction  that  occurred  in  the  meet- 
ing In  Towne's  office  in  my  presence  and 
hearing.  I  was  not  present  when  this  print- 
ed form  of  guaranty  was  stamped  on  the 
note  of  October  1,  1888.  I  had  no  talk  with 
any  one  in  reference  to  that  1  never  con- 
sented to  having  this  put  on  there.  I  don't 
remember  of  ever  having  any  conversation 
with  Jamieson  in  reference  to  the  transac- 
tion. My  best  recollection  is  that  my  only 
talk  with  Campbell  Is  what  occurred  at  that 
meeting  In  Towne's  office.  I  don't  know  that 
I  ever  saw  Campbell.  I  never  had  any  con- 
Tersation  with  him  touching  this  subject" 

From  this  explicit  and  clear  statement  of 
appellant  Tinker  It  is  apparent  that  there 
was  no  contract  or  agreement  between  blm 
and  Campbell  other  than  that  arising  by  op- 
eration of  law  from  their  Indorsement  and 
signatures  to  the  various  notes  that  were 
executed  from  time  to  time  In  this  transac- 
tion. Nor  do  we  think  appellant  Tlbblts  has 
established,  by  the  evidence,  any  snch  con- 
tract as  would  create  the  relation  of  principal 
maker  and  surety  between  him  and  Camp- 
bell.   Tlbblts  lived  at  Milwaukee^  Wis...  and 
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bis  name  first  appears  on  the  ^5,000  note 
made  September  30,  1887.  He  bad  been 
many  years  a  friend  of  Stevens.  Tbey  bad 
roomed  together  10  years,  and  bad  kept  up 
a  social  and  business  acquaintance  from  boy- 
hood. When  the  $35,000  was  borrowed,  Stev- 
ens wired  Tlbbits  that  be  was  coming  to 
see  him,  and  on  the  evening  of  the  29tb  of 
September,  1887,  he  did  go  to  Milwaukee  to 
Tlbbits*  home.  Tliere  they  had  a  conversa- 
tion, which  Tlbbits  relates  as  follows:  "He 
said  Mr.  B.  H.  Campbell  is  a  rich  man;  is 
the  president  of  the  company,  and  has  of- 
fered to  indorse  for  a  large  amount  of  mon- 
ey. In  view  of  the  collateral  which  he  had, 
which  would  make  the  note  good.  He  show- 
ed me  the  title  to  the  collaterals,  amounting 
to  considerably  more  than  the  amount  be  re- 
quired. Besides  that,  Campbell  was  a  man 
worth  some  $300,000  or  $400,000.  Campbell's 
indorsement  was  on  the  note  when  I  indorsed 
It.  I  Indorsed  tbe  note  that  afternoon,  when 
Stevens  came  from  Chicago,  at  tbe  request 
of  Stevens.  Before  that  I  had  no  conversa- 
tion with  Stevens  In  reference  to  tbe  note." 
Witness  had  no  conversation  with  Campbell 
in  reference  to  this  note  of  September  30, 
1887,  the  first  one  signed  by  him,  until  It 
had  matured. 

Tbe  evidence  shows  that  when  Stevens 
borrowed  this  $35,000  he  arranged  for  it  for 
a  year,  but  gave  his  note  for  six  months; 
that  it  was  understood  that  It  should  be  re- 
newed or  extended  If  he  was  not  ready  to 
pay  it  then.  About  the  time  It  matured 
Stevens  found  that  he  would  not  be  able  to 
pay  it,  and  arranged  to  have  it  extended, 
and  the  new  note  was  dated  of  the  same 
date  as  the  first  note  that  was  signed  by 
Tlbbits,  and  was  for  a  year  instead  of  six 
months.  On  February  15,  1888,  Stevens  sent 
the  renewal  note,  of  date  September  30, 1887, 
for  the  $35,000,  to  Tibblts  in  a  letter,  in 
which  he  said:  "Enclosed  I  send  you  my 
note  for  $35,000,  one  year  from  date.  The 
note  you  and  Mr.  Campbell  endorsed,  it 
showed  six  months  in  it,  and  the  last  I  made 
was  for  one  year.  Besides,  I  paid  tbe  broker- 
age for  one  year,  and  so  am  entitled  to  the 
time.  Mr.  Campbell  told  me  he  would  en- 
dorse the  year  paper,  and  so  I  wish  to  ask 
yon  to  do  the  same.  Tbe  same  collateral  is 
in  the  year  note  that  was  in  the  six  months 
note,  and  it  is  in  every  respect  the  same, 
except  the  additional  time.  I  will  be  great- 
ly obliged  if  you  will  do  this." 

Appellant  Tlbbits  testified  that  he  received 
the  above  letter  and  the  note  Inclosed;  that 
he  signed  it  and  took  It  to  Chicago  and  de- 
livered it  to  Stevens,  and  that  he  and  Stevens 
then  went  over  to  Campbell's  office.  Tibblts 
says:  "I  complained  because  his  [Campbell's] 
name  was  not  on  before  mine.  He  then 
turned  to  me  and  said,  'Mr.  Tibblts,  don't 
be  alarmed  about  that  note;  I  will  take  that 
note  up  and  pay  it  myself;  take  the  securi- 
ties.' "  Campbell,  at  the  time  of  this  renew- 
al, signed  his  name  under  the  name  of  ap- 


pellant Tibblts.  That  note  ran  until  Octo- 
ber, 1888,  when  It  was  again  renewed  for 
$35,000.  Of  this  note  Tibblts  says:  "This 
note  of  October  1,  1888,  was  a  renewal  of  tbe 
note  made  by  Stevens  at  the  time  he  re- 
quested me  to  indorse  it  He  spoke  of  hav- 
ing an  understanding;  that  It  was  agreed 
about,  and  he  wanted  my  Indorsement  My 
recollection  is  that  the  names  of  Sidney  A. 
Stevens  and  B.  H.  Campbell  were  on  tbe 
note  when  I  indorsed  it  Mine  was  tbe  other 
Indorsement" 

At  the  time  of  this  renewal  and  indorsing 
there  was  no  conversation  whatever  between 
Tlbbits  and  Campbell.  The  note  was  again 
renewed  January  1,  1890,  and  all  these  par- 
ties signed  it  as  Indorsers  or  sureties,  and 
at  that  time  there  was  no  conversation  be- 
tween the  various  parties  who  were  sureties, 
but  each  of  them  signed  at  the  request  of 
Stevens,  the  maker.  Tbe  note  was  not  of- 
fered in  evidence.  It  seems  to  have  been  lost 
or  mislaid,  and  it  Is  uncertain  whether  it  was 
payable  to  Catlin  or  to  the  order  of  Stevens: 
nor,  except  as  an  indistinct  memory  on  the 
part  of  those  who  signed  it  was  the  man- 
ner of  the  indorsements,  or  the  order  there- 
of, shown. 

When  the  note  executed  January  30,  1890. 
matured,  Jamieson  &  Co.,  bankers,  wrote  the 
maker  and  all  the  indorsers,  of  date  Sep- 
tember 1,  1890:  "We  have  for  collection  a 
note,  date  January  1, 1890,  at  six  months,  for 
$35,000,  signed  by  Sidney  A.  Stevens,  en- 
dorsed and  guaranteed  by  B.  H.  Campbell, 
F.  G.  Tlbbits  and  R.  H.  Tinker;  collateral 
[here  giving  list  of  collateral  as  described 
in  note].  Tbe  note  is  past  due  and  unpaid, 
and  we  have  been  instructed  by  tbe  bolder 
of  same,  Mr.  T.  D.  Catlin,  to  demand  pay- 
ment of  you."  About  the  same  time  Stevens 
wrote  the  sureties,  asking  permission  to  sell 
a  part  of  the  collateral  that  was  held  for  the 
note  of  January  1,  1890,  and  to  apply  the 
proceeds  upon  that  note.  Permission  was 
granted,  and  tbe  sale  was  made,  and  the  debt 
on  October  1st,  was  reduced  to  $34,290.05. 
Tbe  parties  did  not  pay  this  note  of  January, 
1890,  and  were  having  difficulty  about  ar- 
ranging for  It,  and  Catlin  was  insisting  upon 
payment  and  threatening  suit,  when  Stevens, 
on  October  1,  1890,  wrote  Tlbbits:  "Yester- 
day I  saw  Mr.  Catlin,  and  he  agreed  to  call 
off  his  dogs  until  October  15,  if  Mr.  Campbell 
and  you  and  Bob  would  become  tbe  makers 
of  tbe  note  Instead  of  endorsers  and  guar- 
antees, as  Is  the  case  now.  The  note  will 
be  made  to  my  order  and  I  endorse  and  guar- 
antee it  This  will  put  it  off  for  one  year 
and  save  Just  so  much  trouble.  Tbe  reason 
for  making  this  change  Is  tn  appearance  onlv. 
and  not  in  fact  Tbe  guarantor  is  in  fact 
the  maker,  only  the  other  looks  better  and 
helps  its  sale.  Please  let  me  know  when 
you  come,  and  set  time  and  place  for  meet- 
ing you."  It  Is  true,  Tlbbits  says  be  was 
a  mere  indorser  upon  the  note  of  January 
1,  1890,  but  tbe  letter  from  tbe  bank  and  tbe 


uigitizea  Dy  VJV7V7V  in 


m.) 


TINKEB  T.  OATLIN. 


779 


letter  from  Sidney  Stevens,  both  introduced 
in  evidence  by  Tibblts,  tend  very  strongly 
to  show  that  be  bore  the  relation  of  a  guar- 
antor. 

This  note  remained  unpaid  nntil  in  Novem- 
ber, when  Stevens,  Campbell,  Tibbits,  and 
Tinker  met  at  the  office  of  Mr.  Towne,  in  Chi- 
cago. Towne  was  the  attorney  for  Catlin, 
and  insisted  upon  Immediate  payment  of  the 
note,  or  proposed  that  if  a  change  of  the 
amount  of  collateral  was  added,  variously 
stated  from  $20,000  to  $30,000,  and  the  par- 
ties would  all  become  makers  of  a  new  note, 
six  months  more  time  would  be  given.  All 
the  parties  were  anxious  for  this  extension, 
as  none  of  them  were  in  condition  or  ready 
to  pay  the  note.  Campbell  said  that  he  would 
put  up  $10,000  additional  security,  and  Tib- 
bits  said  that  he  had  stock  in  a  Mexican 
mine,  on  deposit  in  the  Chicago  Trust  Com- 
pany, and  he  was  willing  to  put  up  2,500 
shares  of  that,  or  If  a  sale  was  perfected, 
which  was  then  being  negotiated,  tbat  he 
would  put  up  $10,000  of  the  proceeds.  Ar- 
rangements were  finally  made  by  which  all 
of  them  did  sign  a  note  payable  to  Catlin  six 
months  after  October  1,  1890,  and  Campbell 
did  put  up  the  additional  $10,000  in  stock. 
Tibbits  was  not  called  upon,  and  did  not  put 
up  the  stock  that  he  had  proffered.  Tibbits 
testified  that  at  the  meeting  at  Towne's  office 
Catlin  was  there,  and  before  the  meeting  he 
(Tibbits)  had  been  to  Campbell's  office  and 
had  a  conversation  with  Campbell,  in  which 
the  latter  said:  "Well,  I  suppose  we  have  got 
to  obtain  an  extension  of  tbat  note  again. 
1  can't  make  a  change  of  my  money  affairs 
to  take  up  that  note  now."  Tibbits  further 
says:  "Stevens  did  not  add  to  the  encourage- 
ment at  all.  He  said  he  was  unable  to  pay 
It.  Campbell  said,  'I  suppose  Catlin  will  ask 
for  some  additional  security.'  I  said,  'Mr. 
Campbell,  I  have  no  securities  now  that  I 
could  put  up.'  'Well,'  he  says,  'I  have  told 
you,  and  I  still  maintain,  that  I  will  take 
care  of  that  note— that  you  shall  be  free  from 
it.'  I  said,  'How  is  that  going  to  work? 
Xow,  we  have  got  to  settle  this  thing  some 
way.'  He  said  he  would  put  up  some  addi- 
tional security  and  get  an  additional  exten- 
sion, and  by  that  time  'I  will  be  able  to  make 
a  turn.* "  He  says  they  then  went  to  Towne's 
office,  and  he  thinks  Catlin  was  there,  and 
that  he  bad  a  conversation  with  Catlin  and 
repeated  to  him  wliat  Campbell  bad  told  him, 
and  that  Campbell  had  agreed  to  guaranty 
blm  against  liability  on  the  note.  No  other 
witness  recollects  of  CaUln  being  present  at 
that  conversation,  and  there  is  very  strong 
documentary  evidence  offered  by  "Tibbits  con- 
tradicting him  in  tbat  regard.  The  testimony 
of  both  Tibbits  and  Tinker  is  that  at  that 
conversation  on  November  24th,  when  they 
were  trying  to  arrange  for  the  renewal  of  the 
note  and  to  complete  the  execution  of  the 
note  that  is  now  in  controversy,  Towne  said 
he  would  submit  the  matter  to  Mr.  Catlin, 


and  If  it  was  satisfactory  to  him  it  would  be 
accepted.  If  Mr.  Catlin  was  present  and  took 
part  In  the  transaction  there  could  be  no 
occasion  for  the  remark  that  the  matter 
would  be  submitted  to  him.  He  had  his 
counsel  there,  and  the  arrangement  was  be- 
ing made,  the  additional  security  given,  and 
the  change  in  the  former  note  agreed  upon 
and  the  note  executed.  And  as  contradicting 
Tibbits,  is  a  letter  dated  November  25,  1890, 
which  was  the  day  after  this  meeting  at 
Towne's  office,  in  which  Stevens  wrote  Tib- 
bits: "I  have  only  a  moment  In  which  to 
write.  Mr.  Catlin  accepted  the  offer  made 
yesterday  by  Mr.  Campbell,  and  the  note  is 
extended  for  six  months  from  October  1,  and 
is  due  April  1.  I  shall  now  make  every  ef- 
fort possible  to  sell  my  collateral  and  get  the 
amount  down  to  the  figure  we  talked  yester- 
day. Mr.  Campbell  paid  Mr.  Towne  $200  to- 
day and  wants  to  be  reimbursed.  This  I 
should  pay,  but  must  have  a  little  help  at 
this  time.  Please  send  me  one-third  and  I 
will  write  to  Bob  to  do  the  same,  and  will  in 
a  little  while  pay  him  my  one-third.  He  was 
very  much  gratified  at  your  offer  to  send  him 
a  paper  giving  him  the  right  to  $10,000  of 
the  amount  received  from  the  twenty-five 
hundred  shares  in  escrow  in  the  Chicago 
Trust  Company." 

It  seems  strange,  Indeed,  if  Mr.  Catlin  was 
present  when  this  note  was  drawn  up  and 
this  agreement  was  made,  and  with  bis  at- 
torney, that  it  should  have  to  be  delayed  a 
day  before  It  could  be  ascertained  whethw 
he  would  accept  the  new  note  and  the  addi- 
tional securities.  Another  circumstance  tend- 
ing to  contradict  Tibbits  is  a  letter  of  No- 
vember 24,  1890,  the  same  day  of  the  meet- 
ing, written  by  Stevens  to  his  brother,  and 
Introduced  in  evidence  by  appellant  Tibbits, 
In  which  It  is  said:  "Messrs.  Campbell,  Til>- 
bits.  Tinker  and  I  met  Mr.  Towne  at  bis  of- 
fice this  morning.  After  considerable  talk 
Mr.  Towne,  in  view  of  the  present  stringency 
In  the  money  market,  said  he  would  give  a 
six  months'  extension  of  the  Catiln  claim  if 
Campbell  would  put  up  $30,000  in  security  as 
additional  collateral.  This  Mr.  Campbell  said 
he  could  not  do.  Then  Mr.  Towne  reduced 
the  amount  to  $20,000,  and  Mr.  Campbell  said 
be  would  put  up  $10,000  of  this  present 
stock,  and  that  was  the  best  he  could  do.  Mr. 
Towne  said  he  would  submit  it  to  Mr.  Cat- 
lin." 

By  the  letter  of  November  25,  1890,  from 
Stevens,  the  maker,  to  Tibbits,  Tibbits  was 
expressly  advised  that  Campbell,  who  be  now 
claims  was  the  principal  maker  of  the  note 
as  to  him,  bad  paid  $200  to  Towne  for  his 
services  as  attorney  in  procuring  the  exten- 
sion, and  Stevens'  proposition  was  that  Tib- 
bits, Stevens  (the  maker),  and  Tinker  shoulcl 
each  pay  one-third  of  that  $200  back  to  Camp- 
bell, thus  leaving  Campbell  to  pay  no  part  of 
the  $200  which  he  had  advanced  Towne. 
Tibbits  testifies  that  he  did  send  one-third  of 
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tbe  $200  80  called  for  hy  that  letter  to  be 
paid  back  to  Campbell.  There  Is  no  possible 
way  of  reconciling  Tibblts'  conduct  then  with 
hlB  present  contention  that  Campbell  was  the 
principal  maker  of  the  note  as  to  him,  and 
had  agreed  to  take  care  of  the  note  and  pro- 
tect himself  with  the  collateral  securities. 
The  most  natural  thing  for  Tlbbits  to  have 
done,  if  his  present  contention  had  been  cor- 
rect, and  when  the  parties  were  all  alive, 
would  have  been  to  have  written  both  Ste- 
vens and  Campbell  declining  to  pay  any  part 
of  it,  and  reminding  Campbell  of  his  under- 
taking to  save  him  harmless  in  tbe  transac- 
tiou. 

Aasnmtng,  however,  that  Catlln  was  pres- 
ent at  tbe  meeting  when  the  note  was  drawn 
up,  and  that  Tibblts  did  have  a  conversation 
with  him,  as  asserted,  we  are  still  unable 
to  say  that,  within  the  meaning  of  the  stat- 
ute, ibere  was  anything  that  took  place  be- 
tween Tibblts  and  Campbell,  or  that  was 
communicated  from  Tibblts  to  Catlin,  that 
would  make  Campbell  a  principal  maker  of 
the  note.  The  statutory  requirement  is: 
"Whenever  the  principal  maker  of  any  note 
*  *  •  shall  die,"  etc.  The  term  "princi- 
pal maker"  of  a  note,  within  the  meaning 
and  intention  of  tliat  statute,  would  seem  to 
be  the  person  who  would  have  been  the  par- 
ty to  the  note  .had  there  been  no  sureties  or 
indorsers.  In  other  words,  he  would  be  pre- 
sumed to  be  tbe  person  who  received  the 
consideration  for  making  the  note,  and.  in 
a  case  where  it  is  made  for  money  loaned, 
it  would  ordinarily  be  the  person  who  bor- 
rowed the  money.  It  is  true,  there  may  be 
more  than  one  principal  maker  to  a  note. 
Two  persons  might  I>orrow  tbe  money,  but 
ordinarily  that  does  not  occur  unless  the  per- 
sons bear  the  relationship  of  partners.  It 
la  unusual  for  two  persons  to  borrow  a  sum 
of  money  and  undertake  in  some  manner 
to  divide  tbe  money  between  themselves,  and 
each  of  them  be  a  principal  maker  upon  the 
note;  but  such  transaction  might  be  had, 
and,  if  it  were,  those  borrowing  the  money 
would,  as  the  term  is  commonly  understood, 
be  the  principal  makers  of  the  note.  But 
we  are  unable  to  concur  In  the  contention 
that  a  number  of  sureties  may,  by  arrange- 
ment between  themselves,  constitute  each 
but  tbe  last,  with  reference  to  all  the  others, 
a  principal  maker  of  a  note.  We  are  un- 
able to  admit  tbe  contention  that  there  could 
be  a  parol  agreement  by  which  Campbell  was 
a  principal  maker  as  to  Tlbbits  and  Tinker, 
and  that  Tibblts  and  Tinker  could  make  a 
parol  agreement  by  which  Tibblts  could  be 
a  principal  maker  as  to  Tinker,  and  that 
each  of  these  oral  contracts  could  be  com- 
municated to  Catlln,  the  bolder,  and  be  would 
be  required,  under  this  statute,  to  follow  the 
estates  of  each  in  the  order  named,  in  case 
of  death,  or  lose  his  debt  or  release  the  sure- 
ties. 

In  the  construction  of  statutes,  terms  and 


expressions  there. used  are  given  their  ordi- 
nary and  common  significance,  and  to  hold 
that  the  term  "principal  maker"  means  Just 
any  party  to  a  note  who  by  some  oral  and 
extraneous  agreement  bears  a  different  re- 
lation to  the  note  than  another,  or  bears  a 
relation  by  which,  as  to  some  other,  he  be- 
comes first  bound  for  tbe  debt,  or  would  be 
deprived  of  his  right  of  contribution  in  case 
he  should  pay  tbe  note— to  hold  such  as  these 
to  be  principal  makers,  within  tbe  meaning 
of  the  statute,  would  be  to  stretch  terms, 
and  give  the  expression  "principal  maker"  « 
meaning  that  would  add  great  uncertainty  to 
commercial  paper,  and  leave  tbe  holder 
thereof  in  a  condition  that  he  could  seldom 
know,  if  there  were  sureties  on  it,  what  his 
rights  were. 

It  is  further  urged  that  these  notes  being 
renewals,  one  of  tbe  other,  the  relation  of 
these  parties  was  fixed  by  their  first  under- 
taking upon  tbe  first  note,  and  that  tbe  sub- 
sequent changes  did  not  change  their  obliga- 
tion (»  their  relation  to  each  other.  In  oth- 
er words,  as  we  understand  the  contention, 
it  is  that,  inasmuch  as  the  first  note  was 
made  payable  to  the  order  of  Sidney  Ste- 
vens, and  B.  H.  Campbell  Indorsed  the  note, 
and  Tibblts  became  the  next  indorser.  and 
Tinker  the  next,  by  the  contract  of  indorse- 
ment Campbell  stands  simply  as  a  first  in- 
dorser, and  is  bound  to  bold  both  Tibblts 
and  Tinker  harmless  and  pay  the  note.  One 
difficulty  with  this  contention  is  that  Tinker 
was  not  upon  the  first  note  signed  by  Tib- 
blts, and  there  are  many  more  reasons  for 
rejecting  the  conclusion  here  contended  for. 
Several  of  these  notes  were  made  payable 
to  specific  persons,  and  by  tbe  indorsement 
on  tbe  back  thereof  by  Tibblts,  Tinker,  and 
Campbell,  they  became  guarantors  and  not 
mere  indorsers.  Blatchford  v.  Milllken,  3.5 
III.  434.  It  Is  not  even  shown  by  the  evi- 
dence how  the  note  of  date  January  1,  1890, 
read,  or  to  whom  it  was  payable.  It  is  true 
that  if  a  note  be  made  payable  to  the  order 
of  tbe  maker,  and  be  indorsed  before  deliv- 
ery, such  obligation  is  that  of  simple  indors- 
er. Blatchford  v.  Milllken,  supra.  It  is  also 
the  rule  in  this  state  that,  if  a  note  is  pay- 
able to  a  specific  person,  all  indorsers  be- 
come guarantors  for  the  payment,  and  there 
is  no  question,  under  the  evidence  in  this 
case,  but  what  these  parties  bore  both  of 
these  relations,  at  various  times,  upon  the 
notes  in  this  series.  But  that  contention,  it 
seems  to  us,  must  fall  within  the  reasoning 
of  the  other  contention  that,  even  conceding 
the  position  taken  by  appellants,  that  ordi- 
narily where  notes  are  renewed  for  the  same 
debt  the  persons  who  are  indorsers  stand  In 
the  same  relation  that  they  did  at  the  first, 
no  such  arrangement  as  that  could  make,  nor 
could  the  application  of  such  rule  make,  sncl- 
persons,  or  any  of  them,  principal  makers  of 
the  note  within  the  meaning  of  the  statute, 
or  place  an  additional  obligation  upon  the 
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bolder  of  the  note,  by  virtue  of  our  statute, 
tban  would  arise  ordinarily  between  maker 
and  surety.  Furthermore,  it  must  also  be 
borne  in  mind  that  Tlbbits  had  signed  two  of 
this  series  of  notes  before  he  ever  saw  Camp- 
bell, and  at  the  time  he  claims  that  Campbell 
agreed  to  save  blm  harmless  he  was  already 
on  the  note  and  the  note  in  the  hands  of 
Stevens  for  negotiation.  There  Is  no  pre- 
tense that  he  paid  Campbell  any  considera- 
tion for  this  contract  of  indemnity,  or  that 
such  contract  did  in  any  manner  induce  him 
to  sign  the  note  that  be  had  already  signed. 
But  wliatever  the  relation  of  these  parties 
may  have  been  to  this  series  of  notes  up  to 
the  time  of  giving  the  last  note,  it  cannot  be 
seriously  contended  tliat  It  was  not  within 
their  power  to  change  their  relation  and  as- 
sume a  new  relation  in  regard  to  it,  if  they 
saw  fit  to  do  so.  These  parties  were  all  no- 
tified, when  the  note  of  January  1,  1890, 
matured,  and  before  and  at  the  time  the 
note  in  question  was  made,  that  they  were 
to  change  their  relation  toward  the  holder 
and  payee  of  that  note,  and  were,  as  to  lilm, 
all  become  makers  instead  of  indorsers  or 
gnnrantors,  and  were.  In  addition  thereto, 
required  to  give  farther  collateral  security, 
and  this  they  did,  as  evidenced  by  the  sign- 
ing of  the  note  and  as  shown  by  the  undis- 
puted testimony.  This  was  a  new  contract 
made  between  all  the  parties  advisedly,  and 
was  expressly  understood  by  all  of  them  as 
the  condition  upon  wlilch  a  further  extension 
of  payment  of  the  debt  would  be  made,  and 
the  extension  of  the  time  of  payment  was  a 
sufficient  consideration  for  the  new  relation. 
Under  such  state  of  the  case  we  are  unable 
to  yield  to  the  contention  ttiat  these  parties, 
so  far  as  Catlin,  the  bolder  of  the  note,  is 
concerned.  l>ore  any  other  or  different  rela- 
tion to  it  tban  that  ordinarily  held  by  makers 
of  notes.  It  is  true,  they  could  show  that 
tbey  were  sureties  and  that  Stevens  was  the 
principal  maker,  and  if  they  could  have 
shown  tliat  Gatlln,  the  payee,  did  anything 
that  under  the  law  would  release  a  surety, 
they  had  a  right  to  show  that— and  such 
was  one  of  the  allegations  of  the  bill,  that 
C-atlin  had  released,  and  had  agreed  to  re- 
lease, Campbell  and  his  estate.  The  allega- 
tion was  imperfectly  and  badly  made,  and 
was  wholly  lacking  In  proof,  and  was  aban- 
doned. 

The  views  expressed  hereinabove  make  it 
unnecessary  to  go  into  the  discussion  of  the 
liability  of  appellants  on  the  appeal  bond. 
Their  contention  in  their  bill  and  argument 
is  that  the  appeal  bonds  are  mere  Incidents 
to  tlie  Judgment,  and,  if  the  court  should  set 
the  Judgments  aside,  the  right  of  recovery  on 
the  bonds  would  be  lost  and  their  collection 
should  be  enjoined. 

We  think  the  drcnlt  court  properly  dis- 
missed appellants'  biU,  and  the  Judgment  of 
the  Appellate  Court  affirming  that  action  is 
affirmed.    Judgment  affirmed. 


(m  m.  1*1) 

RTAN  T.  HAMILTON.* 

(Supreme  Court  of  Illinois.    Oct.  26,  1908.) 

CONTRACTS— KHSTRAINT  OF  TRADE— AORHB- 
MENT  NOT  TO  PRACTICE  MEDICINE— TERRI- 
TORIAL LIMITATION— EQUITY  —  CONSIDERA- 
TION—BVIDBNCB-SUFnCIBNCTy. 

1.  A  contract  whereby  a  physician  agrees  not 
to  practice  medicine  within  a  certain  territory, 
where  the  territorial  limitation  is  reasonable, 
and  there  is  a  legal  consideration  for  the  re- 
straint, is  valid,  and  enforceable  in  equity, 
and  relief  by  injunction  is  proper  to  restrain  a 
violation  thereof. 

2.  On  an  application  for  an  injunction  to  re- 
strain violation  of  a  contract  whereby  a  physi- 
cian had  agreed  not  to  practice  medicine  within 
certain  territory  the  court  will  not  inquire  as 
to  the  adequacy  ot  the .  consideration,  but  the 
contract  will  be  upheld  if  a  legal  consideration 
appears. 

3.  In  a  suit  to  restrain  a  physician  from  a  vio- 
lation of  an  agreement  made  by  him  not  to 
practice  medicine  within  cei-tain  territorial  lim- 
its the  defense  was  lack  of  consideration.  It 
appeared  that  defendant  had  been  in  partner- 
ship with  another  physician,  and  that  the  latter 
determined  to  specialize,  and  that  the  partners 
had  been  considering  entering  on  special  work 
as  a  firm:  that  word  had  been  sent  to  plain- 
tiff that  the  business  was  for  sale,  and  he  had 
purchased  the  interest  of  the  retiring  physician 
on  the  understanding  that  he  should  not  prac- 
tice within  the  territory  in  question;  and,  ac- 
cording to  the  testimony  of  plaintitc,  the  con- 
tract involved  was  then  executed  with  the  other 
partner,  though  he  denied  that  such  contract 
was  executed  until  afterwards.  There  was  evi- 
dence that  defendant,  in  speaking  of  the  trans- 
fer of  the  business,  had  said  that  the  "firm" 
had  sold  its  business,  and  it  appeared  that  on 
desiring  to  re-enter  general  practice  he  had 
made  plaintiff  an  offer  to  repurchase.  Sul>se- 
quently  the  two  partners  engaged  in  special 
practice.  Beld,  that  there  was  consideration 
moving  to  defendant,  inasmuch  as  defendant 
was  to  be  benefited  l^  carrying  out  his  design 
to  become  a  specialist  and  practice  with  Qa 
former  partner. 

4.  A  contract  between  physicians  provided 
that  one  of  them  should  no  longer  practice 
medicine  within  certain  territorial  limits,  un- 
less forced  to  return  because  of  unforeseen  cir- 
cumstances, in  which  event  he  should  repur- 
chase from  the  other  party;  and  in  a  suit  to 
enjoin  the  physician  from  practicing  contrary 
to  his  agreement  it  appeared  that  after  the  con- 
tract he  had  gone  into  business  at  another  city 
for  a  time,  but,  not  being  successful,  then  de- 
sired to  form  a  partnership  with  the  other  party 
to  the  contract,  offering  $780  for  an  interest 
therein.  Held,  that  the  evidence  did  not  show 
that  defendant  had  been  forced  to  return  to  the 
scene  of  his  former  practice. 

5.  Where  a  contract  between  physicians  pro- 
vided that  one  of  them  should  cease  the  prac- 
tice of  medicine  within  certain  territorial  lim- 
its, and  should  not  resume  the  same  unless 
forced  to  do  so  by  unforeseen  circumstances, 
and  in  a  suit  by  the  other  to  restrain  violation 
of  the  contract  the  bill  alleged  that  defendant 
was  not  forced  to  return  because  of  unforeseen 
circumstances,  such  allegation  did  not  place  on 
plaintiff  the  burden  of  proof  on  the  allegation, 
it  being  in  the  nature  of  a  negative  allegation, 
the  proof  of  which  rested  within  the  especial 
knowledge  of  defendant. 

6.  A  member  of  a  firm  of  physicians  sold  out 
Ills  interest  therein  to  plaintiff,  and  the  other 
partner  contracted  with  plaintiff  not  to  prac- 

*Rebearlng  denied  December  3,  1903. 
f  1.  See  Contracta,  vol.    tl.  Cent.   Dig.   {{  E36,   560, 
SM:    InjanctloD.  vol.  27,  Cent  Dig.  {  122. 
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tice  medicine  within  certain  territorial  limits, 
the  consideration  for  snch  latter  contract  being 
plaintiff's  purchase,  and  that  the  partner  mak- 
ing the  latter  contract  might  be  enabled  to  carry 
out  the  purpose  of  becoming  a  specialist  and 
continuing  in  business  with  his  former  partner. 
Hold,  that  a  contention  that  the  latter  contract 
was  lacking  in  mutuality  in  that  it  did  not  pro- 
Tide  anythmg  to  be  done  by  plaintiff  was  with- 
out merit,  since  there  was  nothing  that  could  be 
P'lt  into  the  contract  that  was  to  be  done  by 
plaintiff. 

7.  The  true  consideration  for  a  contract  or 
agreement  may  always  be  shown,  whether  it 
appears  from  the  contract  or  not. 

8.  A  contract  whereby  a  physician  agreed  not 
to  praotice  medicine  within  certain  territorial 
limits  was  valid,  though  the  consideration  was 
not  a  money  one. 

9.  A  contract  required  a  physician  to  cease . 
the  practice  of  medicine  within  certain  terri- 
torial limits  unless  he  should  be  forced  to  re- 
turn by  reason  of  some  unforeseen  necessity. 
Beld,  that  such  provision  as  to  the  unforeseen 
necessity  did  not  render  the  contract  so  indefi- 
nite that  it  could  not  be  enforced  in  equity. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Action  by  W.  Spencer  Ryan  against  J. 
Shirley  Hamilton.  From  a  judgment  of  the 
Appellate  Court  (103  111.  App.  212)  revers- 
ing a  Judgment  In  favor  of  plaintiff,  plain- 
tiff appeals.    Reversed. 

This  suit  was  begun  by  appellant,  W. 
Spencer  Ryan,  on  November  22,  1900,  filing 
his  bill  for  Injunction  In  the  Mercer  county 
circuit  court,  praying  an  Injunction  against 
■T.  Shirley  Hamilton,  the  appellee,  restrain- 
ing him  from  practicing  general  medicine  In 
or  within  eight  miles  of  the  village  of  Viola, 
in  Mercer  county,  III.,  In  violation  of  the 
following  contract: 

"12/1,  1899, 

"The  undersigned,  J.  S.  Hamilton,  M.  D., 
on  this  date,  December  1,  1809,  agrees  never 
again  in  the  future,  either  separately  or  as 
one  of  a  firm,  to  practice  general  medicine 
in  or  within  (8)  eight  miles  of  Viola,  Mercer 
county,  Illinois,  without  the  consent  of  Dr. 
W.  S.  Ryan,  while  said  Ryan  is  located  In 
Viola  or  within  (8)  eight  miles  of  Viola,  Mer- 
cer county,  as  a  practicing  physician  in  gen- 
eral medicine,  unless  forced  to  by  some  un- 
foreseen circumstances,  In  which  case  I  agree 
to  pay  Dr.  Ryan  a  reasonable  sum  for  bis 
business  interests.  J.  S.  Hamilton. 

"Attest:  S.  O.  Fugate." 

To  the  bin  the  appellee  demurred,  and,  up- 
on demurrer  being  overruled,  answer  was 
filed.  The  case  was  thereupon  referred  to 
the  master  In  chancery  to  take  proofs  and 
report  findings  of  law  and  fact.  In  addition 
to  the  general  findings  of  the  master  were 
the  two  following  specific  findings:  "First 
That  the  contract  in  question  Is  more  than 
a  mere  moral  obligation  on  the  part  of  the 
defendant  to  perform.  Though  perhaps  In- 
adequate and  remote,  the  consideration  is 
sufficient  In  law  to  sustain  an  action  at  law. 
Second.  That  it  Is  not  such  a  contract  as 
equity  will  enforce  by  injunction."  To  these 
findin;;s  both  parties  objected,  which  objec- 
tions  were  overruled  by  the  master.     The 


exceptions  were  renewed  In  the  circuit  court, 
where  the  cause  was  heard  at  the  December 
term,  1901.  The  findings  of  the  master 
were  by  the  chancellor  modified,  and  a  de- 
cree rendered  In  favor  of  the  appellant.  Ac- 
cording to  the  decree  the  chancellor  found: 
"(1)  That  each  and  every  material  averment 
of  the  amended  bill  Is  true  as  therein  stated; 
(2)  that  in  the  autumn  of  1899  the  defend- 
ant, for  a  valid  consideration,  entered  into 
a  contract  with  the  complainant  as  follows 
[reciting  the  contract  above  set  out];  (3) 
that  from  the  time  said  contract  was  execu- 
ted until  March  1,  1900,  defendant  refrained 
from  the  practice  of  medicine  in  Viola,  and 
then  commenced  to  practice  without  the  con- 
sent of  the  complainant,  and  without  being 
forced  so  to  do  by  some  circumstances  un- 
foreseen by  the  parties  to  said  contract  at 
the  time  it  was  entered  into."  From  this 
decree  appellee  prosecuted  an  appeal  to  the 
Appellate  Comrt  for  the  Second  District, 
which  court  reversed  the  decree  of  the  drcnlt 
court,  and  remanded  the  cause  to  the  cir- 
cuit court,  with  Instructions  to  dismiss  the 
bill  for  want  of  equity.  From  this  judgment 
appellant  prosecutes  the  present  appeal. 

The  facts  out  of  which  this  controversy 
grows,  as  shown  by  the  evidence,  may  be 
briefly  stated  as  follows:  Prior  to  Septem- 
ber, 1899,  one  H.  J.  Stewart  and  J.  Shh-ley 
Hamilton  (appellee)  were  engaged  jointly  in 
the  practice  of  medicine  at  Viola,  Mercer 
county.  III.  Stewart  owned  the  office,  which 
was  on  leased  ground,  the  office  furniture, 
and  a  buggy,  and  also  other  articles  of  per- 
sonal property  used  In  and  about  the  practice 
of  the  parties.  About  the  date  atiove  men- 
tioned Stewart  went  to  Chicago  for  the  pur- 
pose of  studying  to  be  a  specialist  In  the 
treatment  of  the  diseases  of  the  eye,  ear, 
nose,  and  throat.  Before  leaving  Viola  he 
arranged  with  Hamilton  to  sell  out  all  his 
interests  at  Viola,  and  there  is  considerable 
evidence  to  show  that  Stewart  and  Hamil- 
ton had  arranged,  before  Stewart  left,  that 
they  each  should  go  to  Chicago,  prepare 
themselves  along  the  special  line  above  men- 
tioned, and  then  engage  in  a  partnership  for 
the  practice  of  their  specialty.  After  Stew- 
art's departure  Hamilton  communicated  with 
Ryan,  who  lived  at  Cable,  with  a  Tlew  of 
selling  out  the  interests  of  Stewart,  and,  as 
Ryan  claims,  the  Interests  of  himself  also,  at 
Viola.  As  a  result  of  these  negotiations. 
Ryan  finally  agreed  with  Mrs.  Stewart  to 
pay  $780  for  all  of  Stewart's  interests,  and 
S.  C.  Fugate,  a  justice  of  the  peace  residing 
in  Viola,  drew  up  a  contract  to  that  effect 
About  the  same  time  a  contract  simlhtr  to 
the  one  In  question  In  this  suit  was  exe- 
cuted by  Stewart,  and,  when  it  was  returned 
to  Ryan,  Ryan  also  drew  up  the  contract  in 
question  here  for  Hamilton  to  sign,  which  he 
did.  Hamilton  and  Ryan,  according  to  their 
arrangement  at  that  time,  continued  to  work 
together  until  October  27,  1899,  when  Ryan 
formed   a  partnership  with  a  Dr.   Packer. 
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and  shortly  thereafter  Hamilton  went  to 
Chicago,  where  he  took  up  the  study  of  hla 
specialty.  About  January  1,  1900,  Stewart 
and  Hamilton  went  to  Peoria,  and  there 
formed  a  partnership  for  the  practice  of 
their  specialty,  but  continued  there  only 
about  a  month,  when  they  concluded  that 
the  prospects  were  not  favorable  for  them 
there,  and  Stewart  went  to  Kewanee  and 
engaged  in  practice,  and  Hamilton  went  to 
Elmwood,  and  was  about  to  form  a  partner- 
ship there,  when  he  received  a  request  to 
come  to  viola,  which  he  complied  with,  and 
there  entered  into  negotiations  with  Ryan 
with  a  view  of  forming  a  partnership.  These 
negotiattons,  however,  proved  unsuccessful, 
and  about  March  1,  1900,  he  went  into  the 
practice  of  medicine  at  said  place  on  his  own 
account.  Before  doing  so,  however,  and  af- 
ter the  partnership  negotiations  proved  un- 
successful, Hamilton  offered  Ryan  $780,  con- 
cerning which  he  testified:  "When  I  offered 
to  pay  Dr.  Biyan  the  $780,  I  had  In  mind  this 
contract  that  I  had  made  not  to  practice  at 
Viola,  and  made  the  offer  for  the  purpose  of 
relieving  any  liability  I  might  have  on  that. 
When  he  refused  the  offer  of  $780,  I  thought 
I  had  a  right  to  go  ahead  and  practice 
there." 

Guy  01  Scott,  for  appellant.  McArthur  & 
Cooke  and  Bassett  &  Bassett,  for  appellee. 

RICKS,  J.  (after  stating  the  facts).  Ap- 
pellee contends  that  the  judgment  of  the  Ap- 
pellate Court  should  be. upheld,  and  that  the 
complainant  below,  as  a  matter  of  law  and 
Justice,  is  not  entitled  to  the  relief  he  prays, 
and  to  support  his  position  argues  that  there 
is  not  sufficient  consideration  to  support  the 
contract  in  question;  that  it  Is  not. sufficient- 
ly fair  and  certain  to  be  enforced  in  equity; 
that,  if  appellant  has  any  remedy,  it  is  only 
a  legal  one,  and  not  enforceable  In  equity. 

The  principles  of  law  applicable  to  this 
case  are  the  same  as  those  governing  the 
specific  performance  of  contracts  in  restraint 
of  trade.  That  contracts  In  general  restraint 
of  trade  are  generally  held  to  be  illegal  is 
beyond  controversy.  But  the  rule  admits 
of  well-defined  exceptions,  and  among  the 
exceptions  are  contracts  of  the  kind  and 
character  presented  In  this  case.  Contracts 
of  this  class,  where  the  limitation  as  to  ter- 
ritory is  reasonable,  and  there  exists  a  legal 
consideration  for  the  restraint,  are  valid  and 
enforceable  in  equity,  and  In  such  case^  re- 
lief by  Injunction  Is  customary  and  proper. 
In  all  such  cases  it  Is  not  the  business  of 
a  court  to  Inquire  whether  the  consideration 
is  adequate,  or  of  equal  value  to  that  which 
the  party  loses  by  the  restriction.  In  cases" 
of  this  character  it  la  impossible  for  courts 
to  tell  how  valuable  to  the  complainant  or 
how  injurious  to  the  defendant  may  be  the 
restraint  sought  to  be  imposed.  It  Is  suffi- 
cient to  nphold  such  contracts  If  the  court 
arrives  at  the  conclusion  that  there  is,  as 
a  matter  of  fact,  some  legal  consideration; 


but  the  adequacy  of  the  consideration  Is 
within  the  exclusive  dominion  of  the  parties 
where  they  contract  freely  and  without 
fraud.  Linn  v.  Slgsbee,  67  HI.  75;  Hursen 
V.  Gavin,  162  111.  377,  44  N.  E.  735;  Doty 
V.  Martin,  32  Mich.  463;  Elsel  v.  Hayes  and. 
Sup.)  40  N.  E.  119;  Beatty  v.  Coble  (Ind. 
Sup.)  41  N.  B.  590;  Up  River  Ice  Co.  v.  Den- 
ier, 114  Mich.  296,  72  N.  W.  167,  68  Am.  St. 
Rep.  480;  McCurry  v.  Gibson,  108  Ala.  451, 
8  South,  806,  54  Am.  St  Rep.  177;  French 
v.  Parker,  16  B.  I.  219,  14  Atl.  870,  27  Am. 
St  Rep.  733. 

It  is  contended,  however,  by  appellee,  that 
there  is  no  sufficient  consideration  to  support 
the  contract  here  involved.  That  Is  a  mat- 
ter about  which  there  Is  a  conflict  of  evi- 
dence. Ryan,  the  appellant,  contends  that 
Hamilton,  the  appellee,  agreed  with  him  that 
If  he  (Ryan)  would  purchase  the  property 
which  he  did  purchase,  both  Stewart  and 
Hamilton  would  refrain  from  practicing  In 
Viola  and  vicinity,  and  that  both  Stewart  and 
Hamilton  were  to  sign  the  same,  or  similar 
agreements  to  that  effect.  Hamilton  con- 
tends that  the  contract  signed  by  him  was 
not  signed  until  after  the  purchase  made  by 
Ryan  was  consummated,  and  then  only  as 
an  accommodation  to  Ryan  to  enable  him 
to  procure  a  partner.  We  think  there  Is 
considerable  evidence  corroborative  of  appel- 
lant's contention,  and  the  master  who  took 
and  reported  the  testimony  given  In  the  case 
and  the  chancellor  who  entered  the  decree 
In  the  lower  court  each  found  that  there  was 
a  sufficient  consideration  to  support  the  con- 
tract made. 

The  evidence  discloses  that  Dr.  Stewart, 
of  the  firm  of  Stewart  &  Hamilton,  was  the 
original  member  of  that  firm,  and  had  prac- 
ticed medicine  In  Viola  for  some  four  or  five 
years,  and  that  appellee  bad  been  there  but 
about  nineteen  months;  that  Dr.  Stewart 
found  that  his  health  was  not  such  as  would 
Justify  him  In  remaining  in  the  general  prac- 
tice, and  had  determined  to  specialize,  and 
for  that  purpose  had  in  August  1899,  gone 
to  Chicago  and  entered  upon  a  course  of 
study;  that  Dr.  Stewart  owned  the  building 
In  which  the  business  was  conducted,  which 
wag  situated  on  leased  ground;  that  he  also 
owned  a  horse  and  buggy,  office  fixtures, 
etc.,  used  In  the  business.  His  determina- 
tion to  retire  from  the  general  practice 
would,  of  necessity,  sever  the  partnership 
between  him  and  appellee  unless  the  busi- 
ness could  be  disposed  of,  so  that  appellee 
could  also  specialize,  and  they  In  their  new 
line  arrange  another  partnership;  and  there 
Is  abundant  evidence  that  this  was  appellee's 
desire,  as  It  Is  disclosed  that  as  early  as  July, 
1899,  and  from  that  time  on  to  the  time  he 
left  Viola,  appellee  talked  to  various  persons 
who  held  business  relations  with  him  and 
Dr.  Stewart  of  his  Intention  to  become  a 
specialist,  and  In  these  talks  usually  referred 
to  the  firm  of  Stewart  &  Hamilton,  and  of 
their  future  course.    With  these  things  In  bla 
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mind,  appellee  caused  word  to  be  carried  to 
appellant,  where  he  was  engaged  in  practice 
at  Cable,  that  the  bnsiness  was  for  sale,  and 
early  in  September  appellant  went  to  Viola, 
and  met  appellee,  and  was  taken  by  appellee 
to  Dr.  Stewart's  house,  and  was  Introduced 
to  his  wife,  and  remained  there  overnight. 
It  is  further  shown  that  the  appellee  was 
then  endeavoring  to  sell  Dr.  Stewart's  prop- 
erty, and  there  can  be  no  doubt  from  a  read- 
ing of  the  evidence,  that  be  was  holding 
out  to  appellant  that,  if  be  should  become 
the  purchaser  of  that  property,  he  would 
succeed  to  the  business  of  the  firm.  No  ar- 
rangement was  made  at  that  time,  except 
that  it  was  understood  that  appellant  should 
return  to  Viola  in  a  short  time  and  partici- 
pate in  the  practice  with  appellee,  in  order 
to  determine  its  extent  and  character  before 
he  should  conclude  to  make  the  purchase; 
and  In  September  be  did  come,  and  remained 
about  two  weeks,  until  he  became  sufficiently 
acquainted  with  the  business  to  warrant  him 
in  making  the  purchase.  Appellant  and  ap- 
pellee continued  negotiations  until  it  was 
practically  agreed  that  appellant  should  pay 
$800  for  the  property,  with  the  condition 
that  both  Drs.  Stewart  and  Hamilton  should 
agree  that,  if  appellant  did  become  the  pur- 
chaser, they  would  not  again  resume  prac- 
tice In  Viola  or  in  the  vicinity  thereof.  When 
the  negotiations  reached  this  stage,  the  ap- 
pellee turned  appellant  over  to  Mrs.  Stewart, 
who  still  resided  In  Viola,  and  who  was  act- 
ing for  her  husband,  and  in  view  of  the  fact 
that  the  house  was  upon  leased  premises  she 
agreed  to  deduct  $20  from  the  price  that  be 
had  agreed  to  pay,  and  accept  ?780  for  the 
property,  and  caused  papers  to  be  executed 
transferring  the  property  and  the  lease  for 
the  lot  upon  which  the  house  stood  to  ap- 
pellant, and  also  sent  an  agreement  in  prac- 
tically, if  not  identically,  the  same  words 
to  be  executed  by  Dr.  Stewart  as  the  agree- 
ment of  Dr.  Hamilton  which  forms  the  basis 
of  this  suit.  When  these  papers  were  return- 
ed they  were  put  in  the  hands,  of  appellee, 
and  appellant  then  gave  his  notes  for  the 
$780,  which  were  delivered  to  appellee,  and 
by  appellee  placed  in  the  bank  for  Dr.  Stew- 
art, and  the  contract  of  sale  and  the  assign- 
ment of  the  lease  and  the  agreement  signed 
by  Dr.  Stewart  with  reference  to  the  prac- 
tice, were  turned  over  to  appellant  by  ap- 
pellee. Appellant  testifies  that  at  the  same 
time  appellee  executed  the  instrument  In  con- 
troversy. This  appellee  denies,  saying  that 
it  was  not  executed,  in  fact,  until  three  or 
four  days  after  that  time.  In  his  answer  be 
states  that  it  was  not  executed  until  Decem- 
ber 1st,  but  in  his  testimony  he  says  that 
it  was  within  three  or  four  days  of  the  time 
of  the  execution  of  the  notes,  and  that  it 
was  not  talked  of  until  the  time  it  was  sign- 
ed, and  In  no  way  entered  into  any  part  of 
the  negotiations  between  him  and  appellant 
with  reference  to  the  sale  of  the  property 
«f  Dr.  Stewart.    The  evidence  discloses  that 


the  purchase  by  appellant  of  the  Stewart 
property  was  made  and  the  notes  given  in 
view  of  appellee's  ceasing  to  practice,  and 
the  business  of  Dr.  Stewart  being  the  busi- 
ness of  the  firm,  and  when  speaking  to  per- 
sons who  testified  In  the  case  with  reference 
to  his  intention  to  leave  Viola  and  of  the 
desire  of  the  firm  to  sell  the  business  Ham- 
ilton spoke  of  it  in  a  general  way  as  the 
business  and  property  of  the  firm.  It  also 
appears,  to  one  James  R.  Blinkensopp,  who 
was  the  collector  for.  the  firm  of  Stewart  & 
Hamilton,  appellee  said,  in  a  conversation  be- 
tween the  16th  of  September  and  the  latter 
part  of  that  month,  that  Dr.  Ryan  had  bought 
him  out,  and  that  he  and  Stewart  were  go- 
ing away  together;  that  they  did  not  know 
Just  where  they  would  locate,  but  maybe  In 
Bloomington,  Peoria,  or  Davenport  George 
M.  Babcock,  another  witness,  testified  that 
appellee,  as  early  as  July,  told  him  that  be 
was  going  to  take  up  the  work  of  a  specialist 
of  the  eye,  ear,  nose,  and  throat,  and  that 
they  wanted  to  sell  their  practice,  and  that 
in  the  conversation  Dr.  Hamilton  talked  with 
him  about  signing  the  agreement  not  to  prac- 
tice there  In  case  they  sold.  This  witness 
was  a  dentist,  and  had  made  a  similar  agree- 
ment in  Rock  Island,  and  advised  appellee 
to  be  careful  about  making  any  such  agree- 
ment, and  advised  him  not  to  sign  an  agree- 
ment of  that  character,  but  appellee  said 
that  he  knew  what  he  wanted  to  do,  and.  If 
he  could  not  make  it  with  the  eye  and  ear 
business,  he  could  go  some  place  else  to  prac- 
tice; that  he  could  go  back  to  Indiana,  and 
practice  there.  This  latter  conversation  was 
had  before  Dr.  Ryan  came  to  Viola  at  all. 
E.  S.  Harkrader,  another  witness,  testified 
that  he  was  the  publisher  of  a  newspaper 
in  Viola,  and  that  on  Tuesday  or  Wednes- 
day before  the  27th  of  September,  1899,  he 
had  a  conversation  with  appellee  in  appel- 
lee's office,  in  which  appellee  said  the  firm 
had  sold  out  to  Dr.  Ryan;  that  he  (appellee) 
was  going  to  take  a  special  course;  that  he 
did  not  know  where  he  would  locate.  This 
witness  fixed  the  time  of  the  conversation 
by  the  date  of  his  paper,  which  contained 
a  notice  of  the  sale  of  the  business  of  Stew- 
art &  Hamilton  to  Dr.  Ryan,  written  by  the 
witness  at  the  time  of  this  conversation.  To 
Mrs.  Bffie  Hoover,  a  patient  of  the  firm  of 
Stewart  &  Hamilton,  whose  child  he  was 
visiting  In  the  fall  of  1899,  appellee  said  that 
he  and  Dr.  Stewart  were  going  away;  that 
they  bad  not  made  up  their  mind  yet  where, 
but  they  had  several  places  in  view;  that 
he  hated  to  go,  but  Stewart's  health  was 
not  good,  and  that  the  people  were  getting 
as  good  a  doctor  in  the  person  of  Dr.  Ryan. 
The  evidence  shows  that  appellee  remained 
in  Viola  until  about  the  23d  of  Octobet^un 
til  be  disposed  of  such  personal  eitfects  as 
he  had.  These  he  sold  to  Dr.  Packer,  who 
became  the  partner  of  appellant,  and  at  the 
time  of  making  the  sale  to  Dr.  Packer  the 
latter  Insisted   upon  bis  signing  an  agree- 
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ment  not  to  again  engage  in  practice  at  that 
place;'  and  appellee  stated  tbat  it  tras  not 
necessary,  as  te  bad  already  made  sucb  an 
agreement  with  the  appellant.  Appellee  then 
went  to  Chicago,  and  took  a  special  cotirse, 
after  -which  he  and  Dr.  Stewart  established  a 
business  at  Peoria  as  speciallsta.  Tbey  re- 
mained there  but  about  a  month,  as  the 
business  did  not  seem  to  prosper,  and  Dr. 
Stewart  went  to  Kewanee,  and  appellee  went 
to  Elmwood,  and  was  about  to  form  a  part- 
nership  there  with  Dr.  Hoyt,  and  while  en- 
gaged In  the  negotiations  for  that  partnership 
he  received  a  telegram  from  Dr.  Stewart, 
who  wag  in  Viola,  requesting  him  to  come 
there.  He  went  to  Viola,  and  attempted  to 
form  a  partnership  with  appellant.  Failing 
in  this,  he  offered  appellant  $780  for  the  prop- 
erty that  appellant  had  purchased  of  Stewart, 
and  the  business.  This  appellant  declined, 
and  appellee,  In  disregard  of  his  agreement, 
entered  into  general  practice  at  that  place. 

Ai)pellee  himself  seems  to  have  recognized 
that  a  binding  obligation  rested  upon  him  by 
virtue  of  said  contract,  for  when  he  return- 
ed to  Viola,  and  was  unsuccessful  in  effect- 
ing a  partnership  wltb  appellant,  he  then 
offered  to  pay  appellant  $780,  which,  as  he 
states,  was  for  the  purpose  of  relieving  him- 
self of  any  liability  which  he  may  have  in- 
curred by  reason  of  said  contract.  tJnder 
such  circumstances  It  cannot  be  reasonably 
contended  that  there  exists  any  warrant  for 
us  now  to  hold  that  there  was  no  considera- 
tion for  the  contract  that  is  here  sought  to 
be  enforced,  and,  as  we  have  already  stated, 
if  there  was  a  legal  consideration  to  support 
said  contract  the  adequacy  of  such  con- 
sideration is  not  for  our  determination,  no 
fraud  being  alleged;  and  relief  to  the  party 
injured  by  reason  of  the  nonfulfillment  of 
such  contract,  and  the  granting  of  an  in- 
junction restraining  the  adverse  party  from 
violating  his  agreement,  come  within  the 
domain  of  equity. 

The  bill  avers  that  Hamilton  was  not 
forced  to  return  to  Viola  because  of  any  un- 
foreseen circumstances,  which  averment  the 
answer  denies,  but,  as  we  regard  the  evi- 
dence, the  dental  in  the  answer  is  not  sus- 
tained. There  is  no  evidence  that  appellee 
might  not  have  engaged  profitably  in  the 
practice  of  his  profession  at  otlier  places 
than  Viola.  He  was  about  to  do  so  at  Elm- 
wood.  He  had  gone  Into  business  at  Peoria, 
which  location  he  tried  for  only  a  month; 
and,  falling:  to  form  the  kind  of  a  partnership 
with  Ryan  that  he  desired,  he  offered  to  pay 
him  $780,  so  that  It  appears  he  was  not  oat 
of  money,  and  was  not  forced  to  return  to 
bis  former  practice  at  Viola  by  reason  of 
pecuniary  or  other  unforeseen  necessity. 

It  Is  urged,  however,  that,  as  appellant  al- 
leged in  his  bill  that  appellee  was  not  forced 
to  return  to  his  former  practice  by  reason 
of  unforeseen  necessity,  appellant  was  bound 
to  make  the  burden  of  proof  upon  tbat  alle- 
gation. This  was  in  the  nature  of  a  negative 
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allegation,  the  proof  of  which  rested  within 
the  especial  knowledge  of  appellee.  Appel- 
lant could  not  be  presumed  to  know  the 
especial  things  tbat  moved  appellee  to  action. 
We  think  It  sufficient  that  appellant  showed 
that  appellee  returned  and  engaged  In  the 
practice  of  his  profession  after  making  an 
effort  to  form  a  partnership  with  appellant 
and  an  effort  to  purchase  the  business  of  ap- 
pellant, and,  if  there  was  anything  other  than 
the  ordinary  business  motives  that  prompted 
him.  It  was  the  duty  of  appellee  to  have  dis- 
closed It.  Cole  V.  Cole,  163  111.  580,  38  N.  E. 
703. 

It  is  also  said  tbat  the  contract  is  so  un- 
certain that  a  court  of  equity  cannot  enforce 
it,  and  that  one  of  the  particular  features 
of  uncertainty  is  that  there  Is  no  mutuality 
In  the  contract,  and  that  there  Is  nothing  that 
appellant  was  to  do  stated  in  the  contract. 
If  the  allegations  of  the  bill  are  tme,  and  the 
consideration  was  tbat  appellant  should  be- 
come the  purchaser  of  the  property  that  he  did 
purchase  from  Stewart,  so  that  appellee  might 
be  enabled  to  carry  out  his  purpose  of  be- 
coming a  specialist  and  enter  into  business 
with  Dr.  Stewart,  then,  as  the  evidence  dis- 
closes that  appellant  performed  all  that  be 
was  to  perform,  there  was  nothing  to  put 
in  the  contract  to  be  done  by  appellant  It 
is  well  settled  in  this  state  that  the  true  con- 
sideration for  a  contract  or  agreement  may 
always  be  shown  whether  one  is  shown  in 
the  contract  or  not;  and,  as  we  have  said, 
the  consideration  for  appellee's  agreement 
being  tbat  appellant  would  make  the  pur- 
chase from  Dr.  Stewart,  and  it  having  been 
performed,  there  was  no  necessity  of  stat- 
ing the  consideration  or  stating  what  appel- 
lant was  to  do.  Nor  was  it  necessary  that 
the  consideration  that  was  to  pass  to  ap- 
pellee should  be  a  money  consideration,  as 
appellee  contends,  and  as  seems  to  be  the 
view  of  his  counsel.  He  took  great  pains  to 
testify  that  he  was  not  to  receive  any  part 
of  the  money  tbat  passed  to  Dr.  Stewart  for 
the  property,  and  to  be  corroborated  in  that 
by  the  testimony  of  Dr.  Stewart.  "Any  act 
which  is  a  benefit  to  one  party  or  a  disad- 
vantage to  the  other  constitutes  a  snfflclent 
consideration  to  support  a  contract"  Burch 
V.  Hubbard,  48  III.  164.  Here  appellee  was 
to  be  benefited  by  being  enabled  to  carry 
out  the  design  he  had  formed  to  become  a 
specialist,  and  to  be  enabled  to  go  with  Dr. 
Stewart  as  a  partner  in  sucb  new  line;  and 
appellant  was  to  part  with  his  money  for 
the  property  purchased.  Including  the  right 
to  be  freed  from  any  future  opposition  on  the 
part  of  Drs.  Stewart  and  Hamilton.  We 
think  the  consideration  sufficient 

It  is  tme  that  the  condition  at  the  end  of 
the  contract,  that  appellee  should  not  en- 
gage in  the  practice  of  his  profession  in  Viola 
unless  forced  to  return  by  reason  of  somo 
unforeseen  necessity,  Is  somewhat  indefinite; 
but  that  may  be  said  of  many  other  agree- 
ments that  courts  are  called  upon  to  enforce. 
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In  Interpreting  such  writings  it  is  the  duty 
of  courts  to  give  tliem  a  reasonable  and 
sensible  construction,  and,  as  far  as.  may  be, 
carry  out  what  was  the  intention  of  the 
parties.  It  can  hardly  be  said  that  It  was 
the  intention  of  the  parties  that,  if  appellee 
should  try  some  place  in  his  special  line,  and 
make  a  failure,  or  should  receive  a  telegram 
from  some  one  to  come  to  Viola,  that  that 
should  be  accepted  as  an  unforeseen  neces- 
sity that  should  force  blm  to  resume  his 
practice  in  that  place.  In  all  cases  it  is  the 
duty  of  courts  to  uphold,  rather  than  to  de- 
feat, contracts  of  parties  freely  and  fairly 
entered  into.  The  modern  trend  of  the  law 
has  been  to  recognize  a  person's  property 
right  in  the  good  will  of  a  business  built  up 
by  him,  and  the  tendency  Is  to  remove  the 
restrictions  formerly  placed  upon  its  sale. 
According  to  well-established  rules  of  law 
in  this  and  other  states,  we  regard  the  re- 
strictions imposed  by  the  contract  In  this 
case  as  reasonable,  and  we  see  no  reason 
for  regarding  the  decree  entered  by  the  lower 
court  In  this  case  as  incorrect,  and  from  what 
has  already  been  said  we  are  of  the  opinion 
that  the  Judgment  of  the  Appellate  Court  la 
erroneous,  and  should  be  reversed. 

Appellee  has  made  a  motion  in  this  case 
to  tax  to  appellant  the  cost  of  filing  an  ad- 
ditional abstract,  which  motion,  we  think, 
should  be  denied. 

The  Judgment  of  the  Appellate  Court  is 
reversed,  and  the  decree  of  the  circuit  court 
is  affirmed.    Judgment  reversed. 

SCOTT,  J.,  took  no  part  in  the  considera- 
tion of  this  case,  the  same  having  been  sub- 
mitted and  taken  by  the  court  at  the  October 
term,  1902. 

<2a5  III.  346) 

CITY  OP  CHICAGO  v.  HULBERT  et  al.» 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

MnNICIPAL  CORPORATIONS-STREET  IMPROVE- 
MENTS—SPEXJIAl,  ASSESSMENTS— ORDINANCB 
— VALIDITY- REASSESSMENT— RIGHT  OF  AP- 
PEAL-RES JUDICATA  —  VARIATIONS  FROM 
CONTRACT— INACCURACIBS  OP  DESCRIPTION 
—INTEREST. 

1.  Though  Hurd's  Rev.  St.  1901,  p.  399,  »§ 
95,  96,  relative  to  local  improvements  by  spe- 
cial assessments,  and  appeals  in  proceedings  in 
relation  thereto,  merely  provide  for  an  appeal 
by  any  of  the  owners  or  parties  interested  in 
lands  taken,  daniaeed,  or  assessed,  and  do  not 
authorize  an  appeal  by  a  city,  nevertheless  the 
city  is  entitled  to  an  appeal  in  snch  proceedings, 
under  Hurd's  Rev.  St.  1897,  p.  527,  §  213,  pro- 
viding that  appeals  may  be  taken  from  the  final 
orders,  judgments,  and  decrees  of  county  courts 
in  proceedings  for  the  confirmation  of  special 
assessments. 

2.  Where  the  court  on  appeal  reversed  an  or- 
der confirming  a  special  assessment,  and.  on  the 
case  being  remanded,  the  court  below  sustained 
objections  to  the  confirmation,  but  at  the  same 
time,  and  as  a  part  of  the  same  order,  giving 
leave  to  the  city  to  file  a  supplemental  petition, 
there  was  no  final  judgment,  rendering  the 
question  of  the  liability  of  the  property  holders 
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to  assessments  for  the  improvement  res  judi- 
cata. 

3.  Where  an  appeal  was  prosecuted  from  a 
judgment  confirmmg  a  special  assessment,  and 
such  appeal  was  pending  when  the  local  im- 
provement act  of  1897  was  passed,  the  case 
was  within  the  saving  clause  of  section  99  of 
the  act,  excepting  pending  causes  from  its  op- 
eration in  certain  particulars. 

4.  Under  Local  Improvement  Act  1897  (Laws 
1897,  p.  121)  §§  57,  58,  authorizing  a  new  as- 
sessment for  local  improvements  in  case  any 
assessment  shall  be  annulled  or  set  aside  by 
any  court,  providing  it  shall  appear  that  tlie 
work  was  done  in  ^ood  faith,  etc.,  mere  devia- 
tions from  the  strict  letter  of  the  ordinance, 
contract,  and  specifications,  for  a  sufficient  rea- 
son, of  which  the  city  had  notice,  and  to  which 
it  assented,  do  not  indicate  bad  faith  in  the 
construction  of  the  improvement. 

5.  Local  Improvement  Act  1897  (Law8_  1897, 
p.  121)  §1  57,  58,  declare  that,  if  a  special  as- 
sessment be  set  aside  by  any  court,  a  new  as- 
sessment may  be  made,  and  that  no  special 
assessment  shall  be  held  void  because  levied 
for  work  already  done  under  a  prior  ordinance, 
if  it  shall  appear  that  the  work  was  done  in 
good  faith,  and  that  a  new  or  special  ordinance 
may  be  passed  providing  for  such  assessment, 
etc.  In  proceedmgs  for  confirmatiou  of  a  spe- 
cial .assessment,  the  court  sustained  objectious 
based  on  the  invalidity  of  the  ordinance  authot^ 
izing  the  improvement,  but  authorized  the  citr 
to  file  a  supplemental  petition.  Held,  that  such 
authorization  entitled  the  city  to  file  a  petition 
under  a  new  ordinance  authorizing  an  assess- 
ment for  the  work  which  had  already  beeu  done 
under  the  prior  invalid  ordinance,  and  such  au- 
thority was  not  limited  to  a  i)etition  under  sec- 
tion 59,  relating  to  supplemental  assessments 
where  the  first  assessment  proved  insufficient. 

6.  In  a  street  improvement  ordinance,  mere 
inaccuracies  in  the  description  of  the  proposed 
improvement  do  not  render  the  ordinance  void, 
but  merely  defective. 

7.  Where  objections  to  the  validity  of  a  street 
improvement  ordinance  are  urged  on  appeal 
from  a  judgment  confirming  an  assessment  un- 
der the  ordinance,  it  will  be  presumed,  on  a 
subsequent  appeal  in  proceedings  under  an  ordi- 
nance passed  by  authority  of  Local  Improve- 
ment Act  1897  (Laws  18G7,  p.  121)  U  57,  58. 
authorizing  an  assessment  to  pay  for  the  work 
done  under  the  prior  invalid  ordmance,  that  all 
the  objections  that  could  have  been  urged 
against  the  first  ordinance  were  presented  on 
the  first  appeal. 

8.  A  street  improvement  ordinance  lielng  held 
invalid  for  defects  in  description  of  the  proposed 
improvement,  another  ordinance  was  passed  to 
authorize  an  assessment  to  pay  for  the  improve- 
ment which  had  been  completed  at  the  time  the 
ordinance  was  held  invalid  on  appeal;  Local 
Improvement  Act  1897  (Laws  189<,  p.  121)  S| 
57,  58,  authorizing  the  passage  of  sucn  an  ordi- 
nance. Beld,  that  the  improvement  having  been 
completed,  so  that  a  description  thereof  in  the 
second  ordinance  could  have  served  no  useful 
purpose,  that  ordinance  was  not  defective  for 
failure  to  describe  the  improvement. 

9.  The  fact  that  the  work  was  not  done  in 
strict  compliance  with  the  provisions  of  the 
first  ordinance  did  not  render  the  second  ordi- 
nance invalid;  it  appearing  that  the  deviations 
from  the  requirements  of  the  contract  were 
such  as  were  necessitated  by  the  conditions  of 
the  soil  and  the  location  of  the  work,  and  that 
the  improvement  was  constructed  in  a  work- 
manlike manner,  and  accepted  by  the  proper 
officers  of  the  municipality. 

10.  Kurd's  Rev.  St.  1901,  p.  141,  c.  6,  par.  10. 
providing  that  it  shall  be  unlawful  for  any  offi- 
cer acting  for  any  city,  or  any  contractor  un- 
der a  municipality,  to  employ  any  person  other 
than  citizens,  or  those  who  have  declared  their 
intention  to  become  such,  when  such  employes 
are  to  be  paid  out  of  any  funds  raised  by  taxa- 
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tion,  is  nnconetitutional,  as  interfering  with  the 
indiyidnal  right  to  contract. 

11.  Where  a  street  improvement  ordinance 
was  held  invalid  on  objections  to  the  confirma- 
tion of  a  special  assessment  thereunder,  and, 
the  work  being  already  done,  a  new  ordinance 
was  passed,  as  authorized  by  Local  Improve- 
ment Act  1897  (Laws  1897,  p.  121)  |  58,  the 
inclusion  in  the  second  ordinance  of  interest  on 
the  amount  due  for  the  work  was  unauthorized 
and  invalid. 

12.  Where  a  street  improvement  ordinance  was 
held  invalid  on  objections  to  the  coniirmation 
of  a  special  assessment  thereunder,  and  a  new 
ordinance  was  passed,  as  authorized  by  Local 
Improvement  Act  1897  (Laws  1897,  p.  121J  g 
58,  which  new  ordinance  wrongfully  included 
a  certain  sum  as  interest  on  the  amount  due 
for  the  work,  but  the  sum  authorized  to  be  col- 
lected as  interest  was  distinctly  specified,  the 
ordinance  was  not  void  as  an  entirety  on  ac- 
count of  such  sum  being  included,  but  only  that 
portion  relating  to  the  collection  of  interest 
will  be  held  invalid. 

Appeal  from  Cook  Comity  Court;  O.  N. 
Carter,  Judge. 

Proceedings  by  the  city  of  Chicago  against 
Thomas  H.  Hulbert  and  others  for  the  con- 
firmation of  a  special  assessment  for  local 
improvements.  From  a  judgment  sustaining 
objections  to  the  assessment,  applicant  ap- 
I>eals.    Beversed. 

In  July,  1895,  an  ordinance  was  passed  for 
the  local  Improvement  of  a  certain  portion 
of  Diversey  street,  In  the  city  of  Chicago, 
by  curbing  with  limestone  curbstones,  and 
fllliiig  and  paving  with  c?dar  blocks  upon 
hemlock  plank  foundation.  On  November  15, 
1895,  the  appellant  filed  its  petition  in  the 
county  court  for  the  making  and  confirma- 
tion of  an  assessment  for  such  improvement. 
The  estimated  cost  of  the  Improvement  was 
$25,536.43.  The  assessment  was  levied,  and 
a  large  number  of  persons,  including  appel- 
lees, filed  objections  to  the  confirmation  there- 
of. On  tbe  18th  of  December,  1895,  a  Judg- 
ment of  confirmation  was  made  and  entered, 
and  the  objections  were  overruled.  The  ob- 
jectors, being  represented  by  different  attor- 
neys, filed  many  objections,  ranging  from  18 
to  30  or  more  by  each  set  of  objectors;  and 
by  all  of  them  It  was  objected  that  the  ordi- 
nance authorizing  said  Improvement  did  not 
specify  the  nature,  character,  locality,  and 
description  of  the  proposed  Improvement,  and 
that  the  ordinance  was  insufficient,  uncertain, 
and  Indefinite  in  its  terms.  The  county  court 
overruled  the  objections  and  confirmed  tbe 
assessment,  with  slight  deductions  in  some 
instances.  Appellees  and  others  prosecuted 
an  appeal  from  that  Judgment  of  confirma- 
tion to  this  court,  and  here  insisted  that  the 
ordinance  was  Insufiident  and  defective  and 
void,  because  the  nature,  character,  and  ex- 
tent of  the  improvement  were  not  sufficiently 
specified  In  the  ordinance,  and  particularly 
that  the  flat  stones  upon  which  the  curbing 
was  to  be  Imbedded  by  the  terms  of  the  ordi- 
nance were  not  sufiiciently  specified.  This 
court,  on  a  consideration  of  the  appeal,  fol- 
lowing the  case  of  Kuester  v.  City  of  Chi- 
cago, 187  111.  21,  68  N.  E.  307,  reversed  the 
Judgment  of  the  county  court  and  remanded 


the  cause  (Boyd  v.  City  of  Chicago,  187  III. 
115,  5S  N.  EX  1094),  on  the  ground  that  the 
ordinance  In  question  was  defective,  In  that 
the  description  of  the  flat  stones  was  not 
sufficiently  definite,  as  required  by  the  stat- 
ute. 

On  May  13,  1901,  the  cause,  In  the  matter 
of  the  assessment  under  the  original  ordi- 
nance, was  redocketed,  and  the  remanding 
order  and  Judgment  of  this  court  were  filed 
therein.  Thereupon  appellees  again  filed  20 
objections  to  the  confirmation  of  the  assess- 
ment, and  the  court  entered  an  order  sustain- 
ing the  objections.  Among  the  objections  fil- 
ed at  •this  time  was  tbe  objection  that  the 
ordinance  authorizing  the  improvement  did 
not  specify  the  nature,  character,  locality, 
and  description  of  the  proposed  improvement, 
and  was  void  for  uncertainty,,  insufficiency, 
and  informality;  and  under  these  objections 
certain  specifications  of  the  particular  de- 
fects and  Informalities  charged  against  the 
ordinance  were  set  out,  and  particularly  that 
the  ordinance  failed  to  provide  the  height  or 
grade  of  the  curb,  and  failed  to  provide  or 
establish  any  grade  for  tbe  Improvement. 
The  eighteenth  objection  was  that  the  Su- 
preme Court  of  Illinois  had  declared  the  or- 
dinance invalid.  The  nineteenth  was  that 
the  contract  and  specifications  for  the  work 
were  illegal,  because  they  provided  that  eight 
hours  should  constitute  a  day's  labor,  and  the- 
improvements  should  be  constructed  by  na- 
tive-born or  naturalized  citizens,  which  provi- 
sions, appellees  urged,  were  unconstitutional. 
Tbe  order  of  the  court  made  at  the  time  of 
the  hearing  of  these  objections  was  as  fol- 
lows: "Now  on  this  day  it  is  ordered  by  the- 
court  that  the  legal  objections  to  said  as- 
sessment be,  and  are  hereby,  sustained.  It 
is  further  ordered  that  said  petitioner  have 
leave  to  ffie  a  supplemental  petition  herein 
by  November  15,  1901." 

On  November  13,  1901,  the  petitioner  filed  a 
supplemental  petition  for  a  new  assessment 
under  an  ordinance  which  was  passed  by  the 
city  council  of  Chicago  on  November  4,  1901. 
This  ordinance  was  entitled  "An  ordinance- 
for  a  new  assessment  to  pay  the  unpaid  bal- 
ance of  the  cost  of  the  improvement  of  Di- 
versey street,"  etc.  This  latter  ordinance- 
was  passed  by  the  city  council  on  the  4th  of 
November,  1901,  and  recites  the  passage  of 
the  first  ordinance,  the  estimated  cost  there- 
of, the  filing  of  the  objections  in  the  county 
court  as  docket  No.  20,043,  the  levying  of  the 
special  assessment,  the  Judgment  of  confirma- 
tion, and  that  after  such  confirmation  the 
city  "duly  let  a  contract  for  the  making  of 
said  Improvement,  and  the  contractor  duly 
executed  the  same,  and  that  the  work  of  con- 
structing and  making  the  said  Improvement 
was  done  In  good  faith  and  was  in  compli- 
ance with  said  ordinance  and  contract,  and 
was  thereafter  duly  accepted  by  the  city  of 
Chicago";  th»t  the  total  cost  of  the  improve- 
ment, exclusive  of  the  cost  of  the  proceeding, 
was  $19,802.41,  which  sum  the  contractor  was 
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entitled  to  receive  In  payment  for  such  Im- 
provement, and  that  vouchera  for  that  sum 
were  Issued  to  said  contractor,  and  that  there 
remained  outstanding  and  impaid  $8,S28.06 
thereof,  together  with  the  legal  interest  there- 
on, and,  computing  Interest  to  December  31, 
1901,  the  Interest  was  estimated  at  $1,324.20. 
The  ordinance  then  recites  the  appeal  to  this 
court,  and  the  holding  by  this  court  that  the 
ordinance  was  defective  and  Insufficient  for 
failing  to  ptoperly  describe  the  improvement 
The  ordinance  then  specifically  declares: 
"Notwithstanding  such  omission  in  said  ordi- 
nance, said  curbstones  were  firmly  bedded  up- 
on flat  limestone,  in  strict  compliance  with 
the  terms  of  said  ordinance."  The  ordinance 
further  declares  that  various  property  hold- 
ers along  said  improvement  have  already 
paid  their  assessments,  and  tliat  equity  and 
Justice  require  that  those  having  paid  their 
assessments  should  be  relieved  from  the  pay- 
ment of  the  deficit.  The  matters  above  set 
forth  are  all  stated  in  the  preamble  to  the 
ordinance,  which  of  itself  contains  but  six 
sections.  The  first  section  declares  that  a 
new  special  assessment  shall  be  made  and 
levied  as  thereinafter  specified.  The  second 
section  of  the  ordinance  provides  that  the  un- 
paid balance  of  the  cost  of  improving  Diver- 
sey  street  under  said  ordinance  of  July  8, 
1895,  and  under  said  contract,  which  is  here- 
by found  to  be  $10,152.20,  be  paid  for  by  spe- 
cial assessment  to  be  levied  on  property  spe- 
cially benefited  thereby  to  the  amount  the 
same  may  be  legally  assessed,  and  as  to 
which  the  original  judgment  of  confirmation 
has  been  set  aside,  and  the  remainder  of  said 
cost  to  be  paid  by  general  taxation,  in  ac- 
cordance with  the  act  of  1897  relating  to  local 
improvements.  That  section  expressly  pro- 
vides that  no  part  of  the  costs  of  such  orig- 
inal proceeding  shall  be  included  in  or  paid 
from  the  proceeds  of  the  assessment  thereby 
authorized.  It  is  also  provided  that  the  spe- 
cial assessment  provided  for  shall  be  payable 
and  collectible  in  one  installment,  and  all 
property  against  which  there  exists  valid 
judgments  of  confirmation  for  the  original  as- 
sessments shall  be  excluded  from  the  new  as- 
sessment. The  ordinance  directs  that  the 
attorney  shall  file  a  petition  for  proceedings 
to  assess  the  costs,  as  above  stated,  for  the 
improvement. 

Under  this  ordinance  the  petition  was  fil- 
ed, and  John  A.  May,  superintendent  for  spe- 
cial assessment,  reported  the  assessment  roll, 
and,  notice  being  given  according  to  the  stat- 
ute, appellees  appeared  and  filed  31  objec- 
tions thereto.  Among  the  objections  filed 
were  the  objections  that  the  original  ordi- 
nance under  which  the  Improvement  was 
constructed  was  Incomplete,  informal,  and  In- 
valid, and  did  not  specify  the  nature,  char- 
acter, locality,  and  description  of  the  im- 
provement. In  that  the  flat  stones  upon  which 
the  curbstones  were  bedded  were  not  de- 
scribed; that  the  act  under  which  the  ordi- 
nance of  1S05  was  passed  was  repealed  by 


the  act  of  1897;  that  the  assessment  under 
the  original  ordinance  was  confirmed  prior 
to  July  1,  1897,  and  that  after  such  time, 
and  up  to  the  passage  of  the  act  of  1897, 
there  were  no  such  proceedings  pending  as 
brought  the  case  within  the  saving  clause; 
that  said  original  ordinance  had  been  de- 
clared invalid  by  the  Supreme  Court,  and 
the  trial  court  should  therefore  dismiss  the 
petition  for  want  of  jurisdiction;  that  the 
original  ordinance  was  declared  void  by  an 
order  of  the  county  court  sustaining  objec- 
tions filed  July  3,  1901,  from  which  no  ap- 
peal had  been  taken,  and  which  order  re- 
mained in  full  force  and  effect;  that  the 
original  ordinance  was  void  because  the 
height  of  the  curb  to  be  built  was  not  given, 
and  because  It  provides  that  the  surface 
of  the  pavement  shall  be  at  the  established 
grade  of  the  streets,  and  makes  no  provision 
for  drains  or  for  a  declining  grade  from  the 
crown  of  the  street  to  the  curb,  and  is  void 
for  the  further  reason  that  it  makes  no  pro- 
vision for  catch-basins,  manholes,  drains,  gut- 
ters, or  street  or  alley  intersections.  The 
county  court,  upon  a  bearing  under  these 
objections,  made  certain  special  findings  of 
fact,  upon  three  of  which,  namely,  the  sixth, 
seventh,  and  eighth.  It  expressly  predicated 
its  order  sustaining  the  objections  of  appel- 
lees.   These  findings  were  as  follows: 

"Sixth.  That  the  curbstones  in  said  orig- 
inal ordinance  provided  for,  were  bedded 
upon  flat  stones  in  the  manner  following, 
to  wit,  that  one  flat  limestone  block  wan 
placed  under  each  end  of  each  curbstone,  bat 
where  said  curbstones  were  of  imusual  length 
another  flat  stone  block  was  placed  under 
the  middle  of  said  curb;  that  the  said  flat 
stones  did  not  constitute  a  continuous  line 
of  stones;  that  the  said  flat  stones  were  not 
sufficiently  described  In  the  original  ordi- 
nance, and  that  the  new  or  special  ordinance 
did  not  amend  said  original  ordinance  in  re- 
spect to  said  flat  stones,  nor  describe  the 
number  of  flat  stones  used,  nor  cure  the  de- 
fects in  the  original  ordinance  in  that  re- 
spect; and  that  for  this  reason  the  objec- 
tions of  said  objectors  based  upon  the  ground 
that  the  said  original  ordinance  was  defect- 
ive for  falling  to  sufficiently  describe  said 
flat  stones,  and  that  this  defect  was  not  cured 
by  the  new  or  special  ordinance,  must  be, 
and  are,  sustained. 

"Seventh.  That  the  curbstones  prescribed 
in  the  said  original  ordinance  were  set  on 
both  sides  of  the  roadway,  except  across 
the  Intersecting  streets,  with  the  top  of  the 
curb  at  practically  the  established  grade  of 
said  street,  the  variation  of  the  top  of  the 
said  curb  from  said  established  grade  being 
very  slight,  if  any,  but  that  the  original  ordi- 
nance did  not  describe  or  specify  the  height 
of  said  curb,  and  did  not  except  the  street 
Intersections  aforesaid,  and  that  the  new  or 
special  ordinance  contained  no  provisions 
in  these  respects  for  curing  these  defects,  and 
that  therefore  the  objections  based  upon  the 
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failure  of  tbe  original  ordlnaDC«  to  prescribe 
the  height  of  the  curb,  and  to  except  the 
street  Intersections  aforesaid,  and  upon  the 
failure  of  the  ordinance  to  amend  tbe  said 
original  ordinance,  or  otberwlse  cure  said 
defect,  must  be,  and  are,  sustained. 

"Eagbth.  That  the  pavement  was  construct- 
ed with  the  center  of  the  finished  road- 
way surface  substantially  at  the  established 
grade  of  tbe  street,  and  that  it  sloped  from 
the  center  each  way  toward  the  gutter,  so 
that  the  surface  of  the  roadway  along  the 
line  of  the  gutter  was  below  the  top  of  the 
curb  and  the  established  grade  of  tbe  street 
—a  distance  of  about  four  inches  at  the  sum- 
mit of  the  gutter  midway  between  catch- 
basin  inlets,  and  about  twelve  inches  below 
at  the  said  inlets— but  that  the  original  ordi- 
nance did  not  sufiSclently  describe  the  pitch 
or  tbe  slope  of  the  gutters  and  pavements 
aforesaid,  and  that  the  new  or  special  ordi- 
nance did  not  amend  said  original  ordinance 
in  this  respect  or  cure  said  defects,  and  that 
the  objections  to  the  assessment  based  upon 
the  defects  In  said  original  ordinance  above 
described,  and  upon  the  fact  that  the  said 
defects  were  not  amended  or  cured  In  the 
said  new  ordinance,  must  be,  and  are,  sus- 
tained." 

The  county  court  entered  its  order  In  the 
following  words:  "In  consideration  of  the 
premises,  the  court  doth  accordingly  order 
and  adjudge  that  said  legal  objections  of  the 
said  objectors  above  named.  In  the  forego- 
ing sixth,  seventh,  and  eighth  paragraphs 
hereof,  be,  and  the  same  are  hereby,  sustain- 
ed, and  that  the  petition  for  the  confirmation 
of  said  new  assessment  be,  and  the  same  is 
hereby,  dismissed  as  to  the  property  of  said 
objectors.  To  the  entry  of  which  order  the 
petitioner,  by  its  counsel,  duly  excepts,  and 
prays  an  appeal  to  the  Supreme  Court  of 
Illinois,  which  is  allowed,  to  the  allowance 
of  which  said  appeal  the  objectors  except." 

Appellant  assigns  six  grounds  of  error,  and 
cross-errors  were  also  assigned  by  appellees. 
Appellant's  grounds  of  error  are  (1)  that  the 
court  erred  in  sustaining  the  objections  based 
upon  the  ground  that  the  original  ordinance 
was  defective  for  failure  to  sufficiently  de- 
scribe the  flat  stones  placed  under  the  curb- 
stones, and  that  the  supplemental  ordinance 
did  not  cure  its  defect;  (2)  upon  the  ground 
that  the  original  ordinance  failed  to  prescribe 
the  height  of  the  curb,  and  to  except  the 
street  Intersections,  and  the  failure  of  the 
supplemental  ordinance  to  amend  the  original 
ordinance  In  that  behalf;  (3)  upon  the  ground 
that  the  original  ordinance  herein  did  not 
sulHcIently  describe  the  pitch  or  the  gutters 
of  the  pavement,  and  that  the  same  was  not 
amended  by  the  new  or  additional  ordinance; 
(4)  the  court  erred  in  sustaining  the  objec- 
tion that  interest  upon  the  unpaid  vouchers 
should  not  be  Included  as  a  part  of  the  costs 
of  the  Improvement;  (5)  In  dismissing  the 
petition,  and  In  not  overruling  all  objections 
filed.     Appellees'   cross-errors  are  that  the 


court  erred  in  not  sustaining  kll  tbe  legal 
objections  filed,  and  in  not  dismissing  the 
case  for  want  of  Jurisdiction;  in  finding  that 
tbe  Improvement  was  constructed  in  a  work- 
manlike manner  and  was  accepted  by  tbe 
proper  officers  of  the  city  of  Chicago;  In 
finding  that  the  street  was  sufficiently  rolled 
by  the  use  of  a  five-ton  roller,  instead  of  by 
the  use  of  a  ten-ton  roller,  as  provided  by 
the  ordinance;  in  not  finding  that  the  con- 
tractor violated  the  statute  in  relation  to 
aliens;  and  in  allowing  the  appeal. 

Edgar  B.  Tolman  and  Armand  F.  Teefy 
((Charles  M.  Walker,  Corp.  Counsel,  of  coun- 
sel), for  appellant  Geo.  W.  Wilbur,  for  ap- 
pellees. 

RICKS,  J.  (after  stating  the  facts).  A  mo- 
tion was  made  in  this  court  to  dismiss  this 
appeal  for  want'  of  Jurisdiction,  upon  the 
ground,  first,  that  appellant  had  no  right  of 
appeal;  and,  secondly,  upon  the  ground  that 
the  Judgment  of  the  county  court  entered  Ju- 
ly 3,  190],  sustaining  objections  to  the  aa- 
sessm'ent  under  the  original  ordinance,  pur- 
suant to  the  remanding  order  of  this  court, 
was  res  Judicata. 

In  support  of  their  motion  to  dismiss,  ap- 
pellees cite  and  rely  upon  sections  95  and  96 
of  the  act  of  1897  In  relation  to  local  im- 
provements by  special  assessments  and  spe- 
cial taxation  (Hurd's  Rev.  St.  1901,  p.  399). 
Section  95  relates  to  appeals,  and  section  96 
relates  to  writs  of  error.  Section  95,  by  its 
language,  authorizes  an  appeal  to  the  Su- 
preme Court  "by  any  of  the  owners  or.  par- 
ties Interested  in  lands  taken,  damaged  or 
assessed  therein,"  and  section  96  authorizes 
a  writ  of  error  from  this  court  on  the  applica- 
tion of  "owners  or  parties  Interested  in  the 
property  affected  thereby";  and  it  is  said  that 
as  in  each  of  these  sections  the  only  persons 
named  are  the  owners  of  the  lands,  or  par- 
ties Interested  therein,  there  is  no  statutory 
authority  for  the  city  to  prosecute  this  ap- 
peal, and  that,  the  right  of  appeal  being  a 
statutory  right,  the  appeal  should  be  dismiss- 
ed. The  question  here  urged  was  before  this 
court  In  the  case  of  City  of  Bloomington  v. 
Reeves,  177  111.  161,  52  N.  E.  278,  where  the 
statute  cited  by  appellees  and  the  various 
statutes  authorizing  appeals  were  reviewed 
and  fully  considered;  and  Mr.  Justice  Craig, 
speaking  for  the  court,  in  part,  said  (page 
163,  177  111.,  page  279,  62  N.  E.):  "It  is  ap- 
parent that  there  is  no  provision  of  the  act 
which  authorized  the  city,  when  it  happened 
to  be  defeated  in  the  county  court,  to  appeal; 
and,  If  the  right  of  appeal  depended  solely 
on  the  act  under  which  the  proceeding  was 
instituted,  then  the  appeal  could  not  be  main- 
tained. But  we  do  not  think  that  the  right 
of  the  city  of  Bloomington  to  appeal  depends 
on  the  act  Section  213  of  the  act  relating 
to  courts  (Hurd's  Rev.  St  1897,  p.  527)  pro- 
vides: 'Appeals  and  writs  of  error  may  be 
taken  and  prosecuted  from  the  final  orders, 
Judgments  and  decrees  of  the  county  court 
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to  the  Supreme  Court  or  Appellate  Court  in 
proceedings  for  the  confirmation  of  special 
assessments,  in  proceedings  for  ttie  sale  of 
lands  for  taxes  and  special  assessments,  and 
in  all  common  law  and  attachment  cases,  and 
cases  of  forcible  detainer  and  forcible  entry 
and  detainer.'  See,  also,  section  89,  c.  110, 
p.  1217,  Id.  Tliese  sections  of  the  statute, 
which  expressly  allow  either  party  an  appeal 
in  a  case  like  the  one  under  consideration, 
have  never  been  repealed,  and  under  them 
the  city  of  Bloomington  had  the  right  of  ap- 
peal. If  the  Legislature  bad  Intended  to  cut 
off  all  right  of  appeal  on  behalf  of  a  city 
where  It  was  defeated  in  the  county  court, 
these  two  sections  of  the  statute  doubtless 
would  have  been  modified  or  repealed.  This 
not  having  been  done,  it  will  be  presumed  the 
Legislature  intended  to  preserve  the  right  of 
appeal  in  the  city  as  it  existed  heretofore. 
The  motion  to  dismiss  the  appeal  will  be  de- 
nied." 

As  to  the  second  gn^ound  upon  which  this 
motion  Is  predicated,  we  cannot  yield  our 
consent  to  the  contention  of  appellees.  The 
case  having  been  brought  to  this  court  upon 
appeal  by  appellees,  we  held  the  ordinance 
defective,  and  reversed  the  judgment  of  the 
county  court  confirming  the  assessment  un- 
der that  ordinance,  and  remanded  the  cause 
to  the  county  court  When  the  cause  was 
redocketed,  appellees  again  filed  objeotions, 
which  the  county  court,  following  the  deci- 
sion of  this  court  reversing  the  cause,  sus- 
tained, and  entered  its  order  to  that  effect, 
but  at  the  same  time,  and  as  a  part  of  the 
same  order,  gave  leave  to  appellant  to  file  a 
supplemental  petition.  It  does  not  appear 
that  there  were  hearings  upon  any  matters 
of  fact  at  that  time,  and  the  order  itself 
shows,  as  we  think,  that  the  court  sustained 
the  objections  in  obedience  to  and  in  conform- 
ity with  the  Judgment  of  this  court  remand- 
'ing  the  cause,  and  that  such  judgment,  when 
entered  in  pursuance  of  such  remanding  or- 
der, cannot  now  be  said  to  be  such  a  final 
judgment,  if  not  appealed  from,  as  could  be 
relied  upon  as  res  judicata.  To  hold  other- 
wise would  be  to  say  tJiat  there  could  never 
be  an  end  of  appeals.  The  motion  to  dismiss 
was  denied,  and,  upon  mature  reflection,  we 
are  satisfied  that  the  order  was  proper. 

The  insistence  that  Inasmuch  as  the  assess- 
ment under  the  original  ordinance  was  con- 
firmed in  December,  1895,  there  was  no  cause 
pending  to  bring  the  case  within  the  saving 
clause  found  in  section  99  of  the  act  of  1897, 
is  not  tenable,  if  we  are  able  to  comprehend 
the  point  or  the  line  of  argument  From  the 
Judgment  confirming  that  special  assessment 
an  appeal  was  prosecuted  and  pending  in  this 
court  when  the  act  of  1897  was  passed,  and 
the  cause  was  as  much  pending  as  if  it  had 
remained  in  the  county  court  and  undisposed 
of  all  that  time. 

Appellant  relies  upon  sections  57  and  58 
of  the  local  improvement  act  of  1897  as  the 
authority  for  the  ordinance  and  assessment 


now  appealed  from.  Those  sections  are  as 
follows: 

"Sec.  57.  Vacation  of  Assessment— New  As- 
sessment If  any  assessment  shall  be  annul- 
led by  the  city  council  or  board  of  trustees, 
or  set  aside  by  any  court  a  new  assessment 
may  be  made  and  returned,  and  like  notice 
given  and  proceedings  had  as  herein  required 
in  relation  to  the  first;  and  all  parties  in  in- 
terest shall  have  like  rights,  and  the  city 
council  or  board  of  trustees,  and  the  court, 
siiall  perform  like  duties  and  have  like  power 
In  relation  to  any  subsequent  assessment  as 
are  hereby  given  In  relation  to  the  first  as- 
sessment 

•'Sec.  58.  New  Assessment  for  Completed 
Work.  No  special  assessment  shall  be  held 
void  because  levied  for  work  already  done 
under  a  prior  ordinance.  If  it  shall  appear 
that  such  work  was  done  in  good  faith,  by 
the  contract  duly  let  and  executed,  pursuant 
to  an  ordinance  providing  that  such  im- 
provement should  be  paid  for  by  special  as- 
sessment or  special  tax.  This  provision 
shall  only  apply  when  the  prior  ordinance 
shall  be  held  insufficient  for  the  purpose  of 
such  assessment  or  otherwise  defective,  so 
that  the  collection  of  the  assessment  there- 
in provided  tar  becomes  impossible.  A  new 
or  special  ordinance  shall  In  such  case  be 
passed,  providing  for  such  assessment  and 
such  ordinance  need  not  be  presented  by 
the  board  of  local  improvements." 

Laws  1897,  p.  121. 

To  authorize  an  ordinance  for  a  new  as- 
sessment under  the  foregoing  sections,  it 
must  appear  (a)  that  the  work  was  done  In 
good  faith  by  contract  duly  let  and  executed 
pursuant  to  an  ordinance  providing  that 
such  Improvement  should  be  paid  for  by  spe- 
cial assessment;  (b)  that  the  prior  ordinance 
shall  be  held  insufficient  for  the  purpose  of 
such  assessment  or  otherwise  defective,  so 
that  the  collection  of  the  assessment  therein 
provided  for  becomes  impossible;  (c)  that  the 
original  assessment  be  set  aside  by  some 
court;  (d)  that  a  new  or  special  ordinance 
be  passed,  providing  for  such  new  assess- 
ment; (e)  that  a  new  assessment  be  made 
and  returned  and  like  notice  given  and  pro- 
ceedings had  as  are  required  in  relation  to 
the  first  ordinance  and  assessment,  except 
that  the  same  need  not  be  originated  or  pre- 
sented by  the  board  of  local  Improvements. 

Appellees,  however,  say  that  the  work  un- 
der the  original  ordinance  was  not  done  in 
good  faith,  and.  In  support  of  that  conten- 
tion, show  certain  deviations  in  the  per- 
formance of  the  work  from  the  strict  letter 
of  the  ordinance.  For  instance.  It  is  said  by 
the  ordinance  that  the  pavement  should  be 
rolled  by  ten-ton  rollers,  and  the  evidence 
discloses  that  it  was  rolled  by  a  five-ton  roll- 
er. The  provision  of  section  58,  supra,  is 
that  a  new  assessment  to  pay  for  the  im- 
provement shall  be  made,  and  shall  not  be 
held  void  "If  it  shall  appear  that  such  work 
was  done  In  good  faith,  by  the  contract  duly 
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let  and  executed,  pursuant  to  an  ordinance 
providing  that  such  Improvement  should  be 
paid  for  by  special  assessment"  The  rec- 
ord shows  the  prior  ordinance,  the  letting  of 
the  contract,  and  the  performance  of  It  to 
the  satisfaction  of  the  city  authorities,  and 
the  full  acceptance  of  the  work  by  the  city, 
and  there  is  no  evidence  showing  bad  faith 
on  the  part  of  the  contractor.  Wherever 
there  was  a  deviation  from  the  strict  letter 
of  the  ordinance,  contract,  and  speclQcations, 
as  to  the  manner  of  performing  the  work,  it 
was  upon  a  good  and  sufBclent  reason  ap- 
pearing in  the  record,  of  which  the  city  bad 
notice,  and  to  which  it  assented.  As  an  in- 
stance, the  ten-ton  roller  could  not  be  used 
because  the  nature  of  the  soil  and  the  foun- 
dation required  by  the  ordinance  and  con- 
tract were  such  that  the  blocks  would  be 
pressed  out  of  place  and  the  pavement  made 
uneven  by  such  great  weight  The  inspect- 
ors were  advised  of  this,  and  assented  to 
the  use  of  a  five-ton  roller.  The  evidence 
shows  such  roller  to  have  been  the  proper 
one  to  use  in  that  particular  work,  and  the 
county  court  was  warranted  in  finding  that 
the  work  was  done  in  "a  good  and  workman- 
like manner." 

Appellees  object  to  this  proceeding,  and 
say  that,  by  the  order  of  court,  appellant 
was  authorized  to  file  a  supplemental  peti- 
tion, and  from  that  argue  that  the  legal  in- 
forefice  arises  that  the  court  only  authorized 
a  petition  to  be  filed  under  secticm  59  of  the 
local  improvement  act,  which  relates  to  sup- 
plemental assessments  where  the  first  as- 
sessment proved  insufficient,  and  they  insist 
that  there  is  a  conflict  between  the  order  of 
the  court  and  the  ordinance  and  petition 
that  were  filed.  Appellees'  counsel  says: 
"I  do  not  think  that  the  terms  'new  assess- 
ment' and  'supplemental  assessment'  are  in- 
terchangeable. A  new  assessment  Is  not 
provided  for  under  section  58  of  the  act  re- 
ferred to,  while  the  authority  for  a  supple- 
mental assessment  is  contained  in  section 
59."  A  supplemental  petition  would  be  any 
petition  filed  subsequent  to  the  original  peti- 
tion, and  in  aid  of  the  same  improvement. 
Counsel  for  the  appellees  seems  to  confound 
"supplentental  petition"  and  "supplemental 
assessment,"  and  attempts  to  contrast  "sup- 
plemental petition"  and  "new  assessment." 
The  court  could  only  allow  a  supplemental 
petition  to  be  filed  that  should  be  author- 
ized by  the  statute,  and  the  one  authorized 
under  the  conditions  of  the  case,  as  it  was 
then  passed  upon,  was  under  sections  57  and 
68  for  a  new  assessment,  on  the  ground  that 
the  assessment  had  been  set  aside  by  the 
court.  The  supplemental  petition  was  for 
a  new  assessment  in  supplement  and  aid  of 
the  first  assessment,  part  of  which  had  been 
set  aside.  It  does  not  matter  what  was  the 
cause  of  setting  aside  the  original  assess- 
ment, or  the  particular  defects  thereof  that 
caused  the  deficit  If  the  facts  and  record 
were  such  that  a  new  assessment  was  au- 


thorized to  pay  for  the  work  already  done, 
then  that  matter  was  properly  brought  be- 
fore the  court  by  a  supplemental  petition. 

It  is  next  urged  that  the  original  ordinance 
was  declared  void  by  this  court,  and  that  a 
void  ordinance  cannot  serve  as  a  basis  for 
a  new  ordinance  calling  for  a  new  assess- 
ment If  the  contention  as  to  the  fact  is 
true,  the  postlon  as  to  the  law  will  be  ad- 
mitted. But  such  does  not  seem  to  be  the 
fact  from  an  Inspection  of  this  record.  The 
original  ordinance  was  held  to  be  defective, 
not  void.  The  opinion  of  this  court  does  not 
state  whether  it  is  defective  or  void,  but 
decides  the  case  upon  the  authority  of  Kues- 
ter  v.  City  of  Chicago,  187  111.  21,  58  N.  E. 
307,  in  which  it  is  said  that  the  ordinance 
is  defective.  A  careful  reading  of  the  cases 
In  which  this  court  has  passed  upon  this  and 
like  ordinances  will  show  that  for  mere  in- 
accuracies of  description  such  ordinances 
have  not  been  held  void,  but  that  they  have 
been  held  so  defective  that  It  was  proper  to 
refuse  a  confirmation  of  the  assessment  upou 
that  ground.  The  question  has  frequently 
arisen  In  special  assessment  cases  where  ap- 
plication was  made  for  Judgment  to  sell  prop- 
erty, and  defects  such  as  were  in  the  original 
ordinance  in  question  here  were  urged  as 
grounds  of  defense  against  the  entering  of 
Judgment,  on  the  ground  that  the  ordinances 
were  void.  We  have  held  that  where  the 
ordinance  is  void  it  may  be  collaterally  at- 
tacked, but  where  It  is  only  defective  a  Judg- 
ment of  confirmation  thereon  cannot  be  at- 
tacked on  an  application  for  Judgment  for 
sale.  Blount  v.  People,  188  111.  538,  59  N.  E. 
241;  Poster  v.  City  of  Alton,  173  III.  587, 
51  N.  B.  76;  Gross  v.  People,  172  111.  571,  50 
N.  E.  334;  Rich  y.  City  of  Chicago,  187  111. 
396,  58  N.  E.  306.  The  matters  complained 
of  against  the  original  ordinance  In  question 
were  purely  matters  of  description,  and  were 
not  matters  of  substance,  and  the  Judgment 
of  this  court  was  that  the  ordinance  was  de- 
fective. It  will  be  presumed  that  all  the  ob- 
jections that  could  have  been  urged  against 
the  original  ordinance  were  urged  against  it 
on  that  appeal,  and  we  will  not  again  examine 
it  to  determine  if  there  might  not  be  other 
objections.  The  rule  that  cases  shall  not  be 
tried  by  piecemeal  Is  a  necessary  rule,  and 
one  that  obtains  in  ail  courts  of  appeal;  and 
where,  as  in  this  case,  on  appeal,  the  validity 
of  the  ordinance  was  attacked  and  passed  up- 
on, the  court  will  not  In  another  appeal  take 
up  the  same  ordinance  again,  and  review  It 
and  pass  upon  the  validity  of  its  provisions. 

It  is  next  insisted  that  the  new  ordinance 
did  "not  amend  the  defects  of  the  first  or 
original  ordinance,  and  that  the  same  de- 
fects in  the  description  of  the  proposed  im- 
provement remained  without  any  ordinance 
supplying  them,  and  that  for  that  reason 
the  Judgment  of  the  county  court  should  be 
sustained.  There  is  no  contention  that  the 
Improvement  was  not  placed  upon  the  street 
and  between  the  points  designated  by  the 
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original  ordinance,  or  that  it  was  not  of  the 
general  character  therein  provided  for;  but 
It  Is  said  that  the  work  was  not  done  in 
strict  compliance  with  the  provisions  of  the 
first  ordinance,  and  that  there  was  no  ordi- 
nance providing  for  portions  of  the  work  as 
done,  and  under  this  head  are  pointed  out 
the  maldng  of  gutters,  catch-basins,  and  in- 
teraections  of  streets.  It  is  also  said  tliat  the 
work  was  not  performed  in  strict  compliance 
with  the  provisions  of  the  original  ordinance, 
in  that  some  of  the  curbing  line  was  Ir- 
regular, and  that  the  curbing  leaned  an  Inch 
or  two  toward  the  street,  and  that  there 
were  cracks  in  the  pavement,  and  that  the 
roller  used  was  a  five-ton  roller  instead  of  a 
ten-ton  roller.  These  matters  relating  to 
mere  defects  in  workmanship  could  hardly 
be  urged  against  the  validity  of  an  ordinance, 
or  the  right  to  make  a  new  assessment  to 
pay  for  whatever  was  done  and  accepted  by 
the  city.  Appellees,  in  their  objections  set 
up  at  the  time  of  the  filing  of  the  mandate 
from  this  court,  expressly  declared  that  the 
work  had  been  completed  and  accepted  by 
the  city,  and  that  vouchers  bad  been  Issued 
to  and  accepted  by  the  contractors,  and  urged 
these  matters  as  grounds  for  not  confirming 
the  assessment;  and,  upon  a  hearing  of  the 
cause  now  before  the  court  under  the  new 
ordinance,  the  evidence  fully  shows  that  the 
work  was  duly  accepted  by  inspectors  em- 
ployed by  the  city,  and  was  pronounced  by 
them  as  being  done  in  compliance  with  the 
ordinance  and  specifications,  and  was  fully 
accepted  by  the  city  as  satisfactorily  done, 
and  vouchers  were  issued  for  the  payment 
The  evidence  also  explains,  as  we  think, 
all  the  departures  from  the  strict  letter  of 
the  specifications  and  contract,  and  shows 
that  It  was  complied  with  as  strictly  as  the 
conditions  of  the  soil  and  location  of  the 
work  would  admit  But  at  all  events,  we  do 
not  see  how  these  mere  departures  in  the 
details  of  the  work  or  tue  manner  of  per- 
forming it  could  be  a  bar  to  this  proceeding 
for  the  new  assessment,  if  the  work  was  in 
fact  acceptably  done  in  accordance  with  the 
plans  and  specifications  and  accepted  by  the 
city;  and  the  Judgment  of  the  county  court 
expressly  finds  "that  said  Improvement  was 
constructed  in  a  good  and  workmanlike  man- 
ner, and  was  accepted  by  the  proper  officers 
of  the  municipality,  the  city  of  Chicago,"  and 
the  new  ordin.ince  contains  a  like  declara- 
tion. Manifestly,  those  things  could  not  be 
cured  by  any  ordinance  that  could  be  pass- 
ed by  way  of  amendment  The  matters  of 
description  of  the  character  of  the  work, 
as  to  street  Intersections,  and  the  top  of^he 
grade  line,  curb,  and  the  description  of  the 
flat  stones  upon  which  the  curb  was  to  rest, 
might  have  been  amended  and  more  specifical- 
ly set  out  by  the  second  ordinance,  but  we 
can  see  no  beneficial  purpose  that  would  have 
been  Served  by  such  amendment  The  work 
was  already  done.  The  improvement  was 
in,  and  any  ordinance  that  sought  to  amend 


the  first  ordinance  would  have  been  one  rim- 
ply  describing  the  Improvement  as  made.  In 
the  case  of  Markley  v.  City  of  Chicago,  190 
111.  27«,  60  N.  B.  512,  there  were  other  de- 
fects than  the  selection  of  Improper  commis- 
sioners alleged  against  the  ordinance,  and 
among  them  was  the  defect  that  the  flat 
stones  were  not  particularly  described  in  the 
original  ordinance,  and  that  the  new  ordi- 
nance did  not  attempt  to  amend  the  old  in 
that  regard,  and  we  said  of  it  (page  2S2, 
190  IlL,  page  515,  60  N.  E.):  "We  do  not 
see  how  It  would  benefit  appellant  to  have 
these  stones  now  particularly  described  by 
way  of  amendment  The  Improvement  has 
actually  been  made,  and  the  exact  kind  and 
size  of  the  flat  stones  have  been  determined 
by  the  Improvement  actually  In  place.  It 
would  not  tend  to  the  protection  of  the  ap- 
pellant or  any  other  property  owner  by  re- 
quiring the  amendment  of  the  original  ordi- 
nance in  a  minor  matter  of  detail,  such  as 
setting  out  the  kind  or  size  of  the  flat  stones." 

The  complaint  in  the  case  at  bar  that  the 
street  Intersections  were  not  excepted  when 
the  curbing  was  provided  for  seems  to  us  to 
fall  within  the  same  class  of  objections  and 
defects.  It  would  be  hard  to  conceive  of  a 
contractor  who  had  so  little  intelligence  as 
one  that  would  bid  upon  a  public  Improve- 
ment, like  the  paving  of  a  street  and  sot 
know  that  the  curbs  on  the  sides  of  the 
street  were  not  to  extend  across  street  inter- 
sections. The  evidence  shows  that  they  were 
not  put  there,  but  that  they  were  put  as  they 
should  have  been,  to  the  street  lines.  The 
Markley  Case  was  very  much  like  the  case 
at  bar,  and  did  not  go  to  the  extent  even  by 
way  of  recital  or  otherwise,  of  describing  the 
former  ordinance  and  the  proceedings  had 
under  it  that  the  ordinance  now  before  us 
does.  We  have  held  in  other  cases  besides 
the  Markley  Case  that  it  is  not  necessary  to 
describe  the  improvement  by  the  new  ordi- 
nance. West  Chicago  Park  Com'rs  v.  Far- 
bar,  171  111.  146,  49  N.  B.  427;  Preeport  Street 
Railway  Co.  v.  City  of  Freeport,  161  III.  451, 
38  N.  E.  187. 

When  the  case  was  redocketed  in  the  coun- 
ty court,  ond  the  mandate  of  this  court  was 
filed  there,  the  objection  was  filed  and  Insist- 
ed upon  that  the  proceeding  was  Invalid  be- 
cause the  contract  provided  that  eight  hours 
should  constitute  a  day's  labor,  and  that  none 
but  native  bom  or  naturalized  citizens  should 
be  employed  upon  the  work.  It  is  now  in- 
sisted by  appellees  that  the  proceedings  are 
void,  and  that  this  ordinance  cannot  be  sus- 
tained, because  paragraph  10  of  chapter  6  of 
our  statutes,  entitled  "Aliens,"  was  not  com- 
piled with  (Hurd's  Rev.  St  1901,  p.  141). 
That  paragraph  provides  that  "It  shall  be  un- 
lawful for  any  •  •  •  officer  •  •  • 
acting  for  •  •  •  any  city,  •  •  •  or 
any  contractor,  or  sub-contractor,  under  any 
or  either  of  said  municipalities,  to  employ 
any  person  or  persons,  other  than  native  bom 
or  naturalized  citizens,  or  those  who  have  !a 
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good  taitta  declared  their  Intentions  to  be- 
come citizens  of  the  United  States,  when  such 
employees  are  to  be  paid,  In  whole  or  I9  part, 
directly  or  indirectly,  out  of  any  funds  rais- 
ed by  taxation."  Paragraph  11  of  the  same 
statute  requires  any  one  employing  labor  to 
be  paid  out  of  the  public  funds  to  make  a 
list  of  the  persons  so  employed,  showing 
that  tbey  meet  the  requirements  of  ttae  fore- 
going paragraph,  and  paragraph  12  fixes  a 
penalty  for  a  violation  of  paragraph  11.  Ap- 
pellees took  eyidence  showing  that  this  stat- 
ute was  not  complied  with,  and  insist  that, 
as  these  public  funds  go  to  the  contractor 
who  violated  that  law,  the  ordinance  cannot 
be  sustained.  A  similar  law  was  enacted  by 
ordinance  la  the  city  of  Chicago,  and  we  have 
repeatedly  held  that  such  law  is  invalid,  as 
It  is  in  contravention  of  the  Oonstitntion  and 
the  right  of  individuals  to  contract.  The 
statute  In  question  is  void  upon  the  same 
grounds,  and  neither  the  city  nor  the  con- 
tractor was  under  any  obligation  to  observe 
It 

In  the  preamble  to  the  ordinance  in  ques- 
tion it  was  found  that  there  was  a  balance 
of  $8,828.06  due  for  the  work,  and  that  there 
was  interest  to  the  amount  of  $1,324.20,  and 
the  ordinance  in  question  provided  for  the 
levying  of  an  amount  sufficient  to  pay  both 
the  principal  sum  and  the  interest  thus  due. 
The  vouchers  Issued  by  the  city  were  non  in- 
terest bearing  vouchers,  and  there  was  no 
authority,  in  law,  for  paying  interest  upon 
them.  It  may  be  that  it  was  an  equitable 
thing  to  do,  but  such  considerations  cannot 
control  In  a  statutory  proceeding.  The  ordi- 
nance- sutScicntly  specifies  the  portion  that 
Is  for  Interest,  so  that  it  may  be  separated 
from  the  principal  sum  that  was  unpaid; 
and  we  think  that,  in  so  far  as  It  attempted 
to  levy  an  assessment  for  interest,  the  ordi- 
nance was  void,  but  that  as  the  amounts  are; 
expressly  stated  by  the  ordinance  Itself,  so 
that  the  portion  that  is  void  or  the  amount 
which  is  levied  without  authority  can  be  as- 
certained by  an  inspection  of  the  ordinance.  It 
•  Is  unnecessary  to  declare  the  whole  ordi- 
nance void  on  that  account.  Under  section 
52  of  the  local  Improvement  act,  the  court 
had  authority  to  modify  and  change  the  as- 
sessment by  refusing  to  confirm  that  portion 
of  it  that  was  sought  to  be  collected  as  In- 
terest, and  affirm  it  as  to  the  amount  that 
was  due  upon  the  work. 

In  the  view  that  we  entertain  of  the  case, 
the  Judgment  of  the  county  court  will  be  re- 
versed, and  the  cause  remanded  for  further 
proceedings  not  Inconsistent  with  this  opin- 
ion.   Reversed  and  remanded. 

(S05  111.  BSO) 

WILSON  et  al.  v.  MARION  COUNTY  et  al. 
(Supreme  Court  of  Illinois.     April  3,  1903.) 

APPEAL  TO  SUPREME  COURT— SUIT  INVOLVINO 

REVENUE. 

1.  A  suit  to  restrain  a  county  and  its  board 
of   supervisors   from   entering  into  a  contract 


whereby  the  other  party  to  the  contract  was 
authorized,  for  an  indefinite  period,  to  search 
the  records  of  the  county  for  evidences  of  per- 
sonal property  omitted  from  taxatioD,  was  not 
appealable  directly  to  the  Supreme  Court,  un- 
der Practice  Act,  §  88,  authorizing  such  an  ap- 
peal in  cases  relating  to  revenue;  the  revenue 
not  being  directly  involved. 

Appeal  from  Circuit  Court,  Marion  County; 
Samuel  L.  Dwight,  Judge. 

Suit  by  John  W.  Wilson  and  others  against 
tbe  county  of  Marlon  and  members  of  the 
board  of  supervisors  to  restrain  the  county 
and  board  from  entering  into  a  contract  with 
one  I.  D.  Lear  and  others.  From  a  decree 
dismissing  the  bill  and  dissolving  an  injunc- 
tion, complainants  appeal.    Appeal  dismissed. 

L.  M.  Kagy  and  Frank  F.  Noleman,  for 
appellants.  W.  D.  Farthing  and  W.  F.  Bun- 
dy,  for  appellees. 

WILKIN,  J.  This  was  a  proceeding  insti- 
tuted by  John  W.  Wilson,  a  citizen  and  tax- 
payer, and  John  M.  Green  and  Harry  Lange- 
wlscb,  two  members  of  the  l)oard  of  supervi- 
sors, against  tbe  county  of  Marlon  and  the 
other  seventeen  membert^  of  tbe  board  of 
supervisors,  to  restrain  the  county  and  said 
board  from  entering  into  a  contract  with  I. 
D.  Lear,  L.  O.  Vogt,  and  certain  other  indi- 
viduals who  had  submitted  bids  to  said  board 
for  that  purpose,  which  contract  had  no  spe- 
cific limitation  to  Its  duration,  and  whereby 
tbe  successful  bidder  was  to  be  authorized  to 
search  the  records  of  Marion  and  adjoining 
counties,  and  other  sources,  for  evidence  ot 
personal  property  omitted  from  the  tax  lists 
of  Marion  county  for  the  year  1902  and  prior 
years,  to  invoke  the  aid  of  all  county  officers, 
to  control  by  their  attorney  all  suits  and  com- 
promises looking  to  the  collection  of  omitted 
taxes,  and  to  occupy  a  room  in  the  court- 
house free  of  charge  during  the  Indefinite 
period  covered  by  this  proposed  contract, 
and,  as  alleged,  in  other  ways  to  usurp  and 
undertake  the  powers  and  duties  given  by 
the  statute  to  the  county  board  of  review, 
in  consideration  of  which  tbe  party  to  whom 
such  contract  was  awarded  was  to  be  paid  a 
per  cent,  ranging  from  18  to  33^,  according 
to  their  respective  bids,  of  all  county  taxes 
collected'  from  property  omitted  from  the 
lists  for  such  preceding  years.  A  temporary 
injunction  was  awarded  by  the  circuit  Judge 
in  vacation,  and  a  motion  entered  to  dis- 
solve; but  this  was  virtually  abandoned,  and 
an  answer  filed,  and  the  cause  heard  upon  its 
merits  at  a  regular  sitting  during  tbe  Janu- 
ary term  of  the  Marion  circuit  court,  the  bill 
dismissed,  aud  the  injunction  dissolved.  To 
reverse  that  decree,  complainants  below  have 
taken  an  appeal  directly  to  this  court  It 
should  have  been  taken  to  the  Appellate 
Court  for  the  Fourth  District  Counsel  have, 
no  doubt,  brought  the  record  directly  to  this 
court  under  the  mistaken  supposition  that  it 
relates  to  the  revenue,  within  the  meaning  of 
section  88  of  the  practice  act  There  Is  no 
other  possible  ground  of  Jurisdiction  in  the 


uigitizea  Dy  ' 


ioogle 


794 


68  NORTHEASTEBN  REPORTER. 


OIL 


Supreme  Court  on  a  direct  appeal.  But  we 
have  held  whenever  the  question  has  been 
presented  for  onr  decision  that  in  order  to 
bring  a  case  within  that  section,  "as  relat- 
ing to  revenue,"  the  revenue  must  be  direct- 
ly, and  not  merely  Incidentally  or  remotely. 
Involved.  Hodge  v.  People,  96  111.  423;  Board 
of  Supervisors,  etc.,  v.  People  ex  rel.,  159  111. 
242,  42  N.  E.  777;  Wells  v.  Rogers,  196  lU. 
292,  63  N.  E.  651;  People  ex  rel.  v.  Hendee, 
199  111.  56,  64  N.  B.  1071;  Reed  v.  Village  of 
Chatsworth,  201  111.  462,  66  N.  E.  217.  "The 
most  that  can  be  said  of  the  case  made  by 
the  bill  is  that  the  revenue  might  be  Inciden- 
tally or  remotely  affected  by  the  result" 
Wells  V.  Rogers,  supra.  The  proper  test  of 
jurisdiction  in  this  court  is  announced  in 
Reed  v.  Village  of  Chatsworth,  supra. 
The  appeal  must  be  dismissed.    Dismissed. 


(206  111.  213) 

FELT  et  al.  y.  BELL.* 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

FRAUD— PURCHASE  OF  PATENTS— PARTICIPA- 
TION IN  FRAUD^KNOWLEDGE  OF  AQBN'P— 
RESCISSION  —  STATUS  QUO— DEFENSES  —  IN- 
TERE»T. 

1.  Where  a  purchaser  is  induced  by  false  rep- 
resentations to  pay  a  ^eater  sum  for  a  third 
interest  in  patents  assigned  to  him  than  the 
sellers  asked  for  the  entire  interest,  it  is  no  de- 
fense to  the  allegation  of  fraud  in  suit  to  set 
aside  the  assignments  that  he  was  willing  to 
pay  such  sum  for  a  third  interest,  and  obtained 
the  Interest  for  the  amount  paid. 

2.  A  purchaser  was  iuduced  by  false  repre- 
sentations of  a  joint  purchaser  to  pay  a  greater 
sum  for  a  third  intereit  In  patents  assigned  by 
defendants  than  they  aslced  for  the  entire  inter- 
est, such  joint  purchaser  receiving  a  two-thirds 
interest  without  any  expense.  The  defendants' 
financial  agent  drew  the  assignments  in  accord- 
anre  with  the  directions  given  by  the  joint  pur- 
chaser, and  in  the  presence  of  one  of  the  de- 
fendants delivered  the  assignments,  receiving 
from  the  purchasers  payment  for  their  respec- 
tive interest.  Subsequently  the  joint  purchaser 
demanded  of  such  agent  the  amount  which  be 
had  paid,  and  it  was  rettuned  to  him,  and  the 
amount  which  the  other  purchaser  paid  and 
which  was  the  entire  consideration  was  retain- 
ed. The  agent  knew  the  consideration,  and 
stated  he  was  Burprised  to  receive  the  two- 
thirds  payment  from  the  joint  purchaser,  but 
just  kept  quiet.  UtH  sufficient  to  show  that  de- 
fendants, through  their  agent,  assisted  in  the 
perpetration  of  the  fraud. 

3.  Ratification  of  an  assignment  of  patents 
procured  by  fraud  cannot  be  urged  as  preclud- 
mg  suit  to  restore  complainant  to  his  rights  in 
the  absence  of  evidence  that  he  had  any  knowl- 
edge of  the  fraud  until  It  was  developed  dur- 
ing the  trial. 

4.  Where  a  purchaser  of  a  third  interest  in 
patents  is  induced  by  the  fraud  of  defendants 
and  a  joint  purchaser  to  pay  a  sum  greater 
than  asked  by  the  defendants  for  the  entire  in- 
terest, the  defendants  cannot  resist  a  rescission 
of  the  contract  on  the  ground  that  such  pur- 
chaser had  only  an  undivided  third  interest,  and 
could  not  return  the  entire  interest  to  thein. 

5.  Complainant  was  Induced  by  the  fraud  of 
a  joint  purchaser  and  defendants  to  purchase  a 
third  interest  in  patents  to  be  used  in  foreign 
countries,  which  required  a  yearly  tax  to  be 

*Rehearlng;  denied  December  8,  1903. 
T  3.  See  Cancellation  of  InBtruments,  vol.  i.  Cent. 
Dig.   i  27. 


paid  on  patents,  and  forfeited  them  if  not  work- 
ed for  two  successive  years.  Complainant  paid 
the  taxes  up  to  the  time  his  bill  for  rescission 
was  filed.  After  the  date  on  which  defendants 
claimed  the  patents  lapsed,  they  offered  to  com- 
plainant to  surrender  what  he  had  paid  for  his 
mterest  In  the  patents.  Beld,  that  defendant!* 
could  not  defeat  the  suit  for  rescission  for 
fraud  on  tlie  ground  that  the  patents  had  been 
forfeited,  and  complainant  conid  not  place  them 
in  statu  quo. 

6.  Where  a  purchaser  who  is  fraudulently  in- 
duced to  take  an  interest  in  patents  sues  to  re- 
scind the  contract  for  the  fraud,  he  is  entitled 
to  interest  on  the  sum  paid  from  the  date  of 
filing  his  bill  to  rescind. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Bill  by  John  P.  Bell  against  Dorr  B.  Felt 
and  others  to  set  aside  certain  assignments 
of  patents  for  fraud.  From  a  judgment  of 
the  Appellate  Court  (102  111.  App.  218)  revers- 
ing a  decree  for  defendants,  they  appeal. 
Modified. 

The  defendant  Dorr  B.  Felt  obtained  from 
the  United  States  letters  patent  In  the  year 
1888  for  an  invention  known  as  a  "compto- 
meter." Felt  associated  with  liim  In  busi- 
ness the  defendant  Robert  Tarrant  and 
thereafter  a  corporation  was  organized 
known  as  the  Felt  &  Tarrant  Manufacturing 
Company.  Subsequently  patents  for  this 
macliine  were  granted  by  the  republic  of 
France  and  the  kingdom  of  Belgium  to  Felt 
and  Tarrant  and  the  Felt  &  Tarrant  Manu- 
facturing Company.  About  the  beginning  of 
May,  1891,  the  complainant  John  P.  Bell, 
met  the  defendant  Parker  R.  Mason.  Bell 
at  this  time  stated  to  Mason  that  be  was 
looking  for  something  to  get  into,  whereupon 
Mason  asked  him.  If  he  (Mason)  could  men- 
tion a  good  thing  in  which  there  was  money, 
would  he  (Bell)  go  Into  it?  to  which  Bell  re- 
plied, "I  would  like  to  find  out  what  it  is." 
Thereupon  an  appointment  was  made,  and 
the  next  day  Bell  and  Mason  went  to  the 
place  of  business  of  the  defendant  company 
and  examined  the  machine.  Bell  and  Mason, 
within  the  space  of  two  weeks,  went  to  the 
office  of  the  Felt  &  Tarrant  Manufacturing 
Company  a  number  of  times,  something  like, 
as  Bell  testifies,  half  a  dozen;  and  Mason, 
Bell  not  being  present,  made  an  arrange- 
ment with  Felt  and  Tarrant  and  the  Felt 
&  Tarrant  Manufacttiring  Company  for  a 
sale  to  them  (Mason  and  Bell)  of  the  French 
and  Belgium  patents  for  the  sum  of  $7,000. 
Mason  reported  to  Bell  that  he  had  arranged 
for  the  purchase  of  these  patents  for  $25,000, 
one-third  interest  to  be  conveyed  to  Bell  for 
one-third  of  this  sum,  and  a  two-thirds  in- 
terest to  be  conveyed  to  Mason  for  two-thirds 
of  $25,000.  Bell  testifies  that  Tarrant  and 
Felt,  before  the  transfer  was  made,  each 
told  him  that  the  price  agreed  upon  was 
$25,000.  Tarrant  and  Felt  deny  this,  and 
each  for  himself  declares  that  be  never  bad 
any  conversation  with  Bell  as  to  the  price 
to  be  paid  for  the  patents,  but  that  the  ar- 
rangement was  made  with  Mason  alone,  and 
was  for  the  sum  of  $7,000. 
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On  the  15th  of  May,  Mason,  Bell,  De  Ber- 
ard,  and  Felt  met  by  agreement  in  the  office 
of  the  Commercial  Safety  Deposit  Clompany, 
In  whose  vaults  Bell  had  money.  At  this 
meeting  assignments  of  two  patents  by  the 
Felt  &  Tarrant  Manufacturing  Company  and 
of  two  by  Felt  and  Tarrant  were  made  to 
Mason  and  Bell.  Each  of  the  assignments 
conveyed  to  Bell  an  undivided  one-third  in- 
terest of  the  patents,  and  to  Mason  an  un- 
divided two-thirds  of  the  same  patents.  Two 
of  the  assignments  were  each  for  the  thereto 
expressed  consideration  of  $5,000,  making  in 
all  an  expressed  consideration  of  $30,000. 
This  sum  Tarrant  and  Felt  say  was  inserted 
in  the  assignments  at  the  instance  of  Mason, 
who  stated  that  the  assignments  were  to  be 
used  in  Europe,  and  he  wished  to  have  the 
entire  consideration  expressed  therein,  $30,- 
000.  TJpon  this  morning  of  May  15th  these 
four  parties.  Felt,  De  Berard,  Mason,  and 
Bell,  met  at  the  office  of  the  Felt  &  Tarrant 
Manufacturing  Company,  and  went  from 
there  to  the  Commercial  safety  deposit 
vaults.  Before  leaving  the  office  of  the  com- 
pany Bell  executed  a  note  payable  to  It  for 
$1,333.33,  which  he  left  with  De  Berard,  the 
secretary  and  bookkeeper  of  the  company. 
Bell  testified:  "Felt  handed  me  the  papers 
all  In  a  large  envelope,  and  we  started  out 
and  walked  over  from  Tarrant's  place  of 
business  to  the  deposit  vaults.  After  a  few 
moments'  conversation  in  regard  to  the  mon- 
ey, I  went  into  the  vault  and  got  out  $7,000 
in  bills  of  $1,000  each,  and  before  I  paid  my 
money  over  Mason  pulled  out  some  money 
and  paid  it  over  to  De  Berard.  He  also 
banded  me  over  some  papers.  I  wanted  to 
see  what  the  papers  were,  but  De  Berard 
said,  'That  is  all  right;  they  are  ail  straight 
and  right;  they  have  been  looked  over,'  and 
he  would  not  show  them  to  me.  Before  I 
paid  my  money  over,  'Now,'  says  I,  'gentle- 
men, is  this  straight— Is  this  right?'  'Yes,' 
says  De  Berard.  I  counted  out  the  seven 
thousand-dollar  bills,  and  I  spoke  about  a  re- 
ceipt. 'Well,'  he  says,  'the  acknowledgment 
Is  stated  already  in  the  papers;  if  we  have 
to  give  you  another  receipt  we  will  have  to 
change  those  papers.'  Of  course,  I,  knowing 
all  the  men  being  named  In  the  papers,  took 
It  for  granted  that  It  was  all  right,  and  after 
that  we  left  the  office  of  the  safety  deposit 
vaults  together,  and  walked  to  the  comer 
of  Dearborn  and  Monroe  streets.  We  sep- 
arated there.  I  went  north;  the  other  three 
—Mason,  Felt,  and  De  Berard— went  south." 
Bell  received  at  this  time  the  assignments 
of  the  patents  and  some  other  papers,  which 
he  was  told  pertained  to  the  same  thing. 

De  Berard  and  Felt  deny  the  testimony  of 
Bell  as  to  questions  at  that  time  asked  by 
him  to  the  effect  if  everything  was  right  and 
straight,  and  the  answers  he  says  were  there- 
to made.  De  Berard  testifies  that  he  drew 
the  assignments  In  accordance  with  direc- 
tions given  to  him  by  jiason;  that  he  did  at 
the  time  of  the  transfer  receive  from  Bell 


$7,000  In  cash  and  his  note  for  $1,333.33;  that 
prior  to  this  time  Felt  had  t<dd  bim  that  he 
had  agreed  to  accept  $7,000  for  the  assign- 
ment; that  at  the  time  of  the  assignment  he 
received  from  Mason  $900  in  cash  and  his 
check  for  the  difference  between  that  sum 
and  $16,666.67;  that  two  or  three  days  after- 
wards he  returned  to  Mason  the  check  he 
had  received  from  him,  and  also  the  $900  he 
had  received  from  bIm;  that  the  $7,000  re- 
ceived from  Bell  was  kept  and  paid  into  the 
company  on  Tarrant's  account;  that  the  to- 
tal consideration  received  for  all  the  assign- 
ments made  by  Felt  and  Tarrant,  and  by 
the  Felt  &  Tarrant  Manufacturing  Company, 
was  $7,000  and  the  Bell  note;  that  at  the 
time  of  this  meeting.  May  15,  1881,  when  the 
assignments  were  delivered,  nothing  was  said 
to  the  effect  that  the  company  would  return 
to  Mason  the  consideration  he  paid  over  in 
the  presence  of  Bell  on  that  date,  and  that 
the  matter  was  never,  so  far  as  he  (De  Be- 
rard) knows,  brought  to  the  attention  of  Bell 
in  any  way;  that  Felt  and  Mason  fixed  the 
consideration  that  was  to  be  mentioned  and 
was  mentioned  In  the  assignments;  that  pri- 
or to  the  meeting  at  the  safety  deposit  vatilts 
there  bad  never  been  any  arrangement  with 
Mason  that  they  were  to  receive  from  him 
the  money  or  check  which  he  handed  over, 
nor  any  talk  that  Tarrant  and  Felt,  or  the 
company,  or  all  together,  were  to  get  more 
than  $7,000  on  the  delivery  of  the  assign- 
ments; that  a  few  days  thereafter  Mason 
came  to  him  (De  Berard),  and  said,  "I  want 
my  check  and  my  money  back,"  and  that  be 
(De  Berard)  thereupon  gave  the  money  and 
check  given  by  Mason  back  to  him;  that  he 
did  this  because  be  understood  "we  were  en- 
titled to  $7,000  only";  that  they  went  to  one 
of  the  Commercial  vaults  on  that  day  and 
expected  to  receive  $7,000  only,  altogether; 
that  he  was  surprised  at  receiving  a  note  for 
thirteen  hundred  odd  dollars  and  a  check  for 
some  $16,000,  and  $900  in  excess  of  the  $7,- 
000  which  it  had  been  agreed  the  assignment 
should  be  made  for;  that  he  did  not  otter 
to  return  the  $900  or  either  of  the  notes  so 
given  to  him;  that  he  was  not  Instructed  by 
the  other  members  of  the  company  to  return 
the  money  or  check  given  by  Mason,  but  did 
so  on  his  own  motion,  and  never  had  any 
conversation  with  either  member  of  the  com- 
pany in  regard  to  returning  It;  that  there 
was  really  no  consideration  for  the  note  for 
$1,333.33  given  by  Bell;  that  the  company 
still  had  that  note,  and  in  open  court  offered 
to  return  It  to  the  complainant.  Bell.  De  Be- 
rard testified  that  he  was  surprised  at  receiv- 
ing the  note  given  by  Bell,  but  that  he  did  not 
give  any  expression  to  his  surprise,  because 
he  thought  the  matter  was  between  Bell  and 
Mason,  and  he  was  not  interested,  and  be 
"Just  kept  quiet,  and  that  is  all." 

That  Mason  did,  in  the  presence  of  Bell,  at 
the  time  this  assignment  was  made,  hand 
over  $900  in  money  and  his  check  for  $16.- 
666.67,  less  the  $900,  and  that  a  day  or  two 
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dftervards  the  same  were  returned  to  Mason, 
and  that  the  price  a^eed  upon  for  the  trans- 
fer of  the  assignments  was  $7,000  and  no 
more,  was  not  denied  upon  the  hearing  of 
the  case  and  Is  not  now.  Mason  in  his  last 
Illness  testified  that  he  did  pay  for  the  assign- 
ment two-thirds  of  $25,000,  all  In  cash,  ex- 
cept his  note  for  $2,000,  which  note  he  after- 
wards paid,  and  that  he  recelyed  nothing 
back.  Neither  Felt  nor  Tarrant  nor  De  Be- 
rard  nor  any  one  corroborated  Mason  in  this 
regard. 

Mason  had  talked  with  Bell,  the  complain- 
ant about  his  (Mason's)  going  to  Europe  to 
dispose  of  the  French  and  Belgium  patents; 
but  as  time  ran  on,  and  he  failed  to  do  so, 
and  nothing  came  from  the  assignments.  Bell 
began  to  be  suspicious,  and  made  inquiries 
concerning  Mason's  financial  condition  at  the 
time  of  the  assignments,  and  came  to  doubt 
whether  Mason  had  actually  paid  over  two- 
thirdB  of  the  $25,000  he  (Bell)  understood  the 
price  of  the  transfer  to  him  and  Mason  made. 
There  was  some  talk  on  the  part  of  Mason 
with  Felt  and  Tarrant,  and  also  on  the  part 
of  Bell,  that  they  should  give  to  the  Felt  & 
Tarrant  Manufacturing  Company  an  option 
for  a  certain  time  to  purchase,  or  a  price  at 
which  the  company  might  sell,  the  French 
and  Belgium  patents.  Felt,  during  the  nego- 
tiations for  such  option,  went  to  Bell's  house 
and  told  him  he  had  an  option  on  Mason's 
interest  in  those  patents  and  wanted  an  op- 
tion on  hla  (Bell's)  interest,  and,  if  he  (Bell) 
would  give  him  (Felt)  an  option  for  six 
months,  he  (Felt)  would  give  Bell  his  note, 
and  that  if  he  took  the  patents  within  six 
months  he  would  pay  him  (Bell)  $7,000,  to 
which  Bell  replied  that  he  wanted  his  money 
down  right  then  and  there  before  he  would 
sign  any  option  or  do  anything. 

During  the  trial  testimony  as  to  the  laws 
of  France  and  Belgium  was  introduced,  from 
which  It  appears  that  a  yearly  tax  has  to  be 
paid  In  each  country  upon  patents  issued 
thereby,  and  that  it  is  necessary  that  the  pat- 
ents should  be  worked;  that  Is,  that  if  the 
patentee  during  two  successive  years  ceases 
to  work  his  patent  it  will  be  forfeited,  un- 
less In  some  way  he  Justifies  his  inaction, 
and  that  a  failure  to  pay  taxes  will  cause  a 
forfeiture  of  the  patent.  Bell,  through  the 
Felt  &  Tarrant  Manufacturing  Company,  paid 
taxes  for  two  years.  Mason  testified  that  he 
paid  the  taxes  up  to  1897  or  1898.  On  cross- 
examination  be  was  uncertain  whether  he 
paid  them  more  than  for  six  or  seven  years 
after  he  purchased;  finally,  he  thought  it  was 
about  six  years  that  he  paid  them.  There 
was  no  evidence  that  either  the  French  or 
Belgium  government  had  taken  any  steps  to- 
wards the  forfeiture  of  any  of  these  patents. 
It  was  admitted  that  no  taxes  had  been  paid 
since  the  beginning  of  the  present  suit,  the 
bUl  in  which  was  filed  May  13,  1890. 

May  15,  1894,  the  complainant's  attorney, 
Mr.  Wilbur,  wrote  to  Mr.  Tarrant  to  the  ef- 
fect that  unless  some  settlement  was  made 


with  Bell  a  suit  to  set  aside  the  assignment 
on  account  of  fraud,  and  for  the  return  to 
Bell  of  the  money  paid  by  him,  would  be 
commenced.  Bell  testified  that  until  be  heard 
the  testimony  of  De  Berard  upon  the  hearing 
of  this  case  he  did  not  know  what  fraud  had 
been  practiced  upon  him,  or  that  Mason  had 
not  paid  for  the  assignments  the  sum  of 
money  it  was  understood  by  him  (Bell)  be 
(Mason)  was  to  pay;  that  In  fact  he  had  long 
suspected  this,  but  had  never  known  it  until 
be  listened  to  the  testimony  of  De  Berard  in 
this  case. 

The  bill  in  this  suit  was  filed  In  189G. 
From  a  Judgment  of  the  trial  court  dismiss- 
ing the  bill  for  want  of  equity  an  appeal  was 
taken  to  the  Appellate  Court  for  the  First 
District,  where  the  decree  of  the  lower  court 
was  reversed,  and  the  cause  was  remanded 
to  the  superior  court,  with  directions  to  en- 
ter a  decree  against  appellants  for  $7,000, 
and  a  decree  that  the  assignment  of  the  pat- 
ents to  Bell  and  Mason  be  set  aside,  and  the 
note  of  appellee  be  set  aside  and  held  for 
naught.  The  case  comes  here  by  further  ap- 
peal. 

D.  J.  &  D.  J.  Schuyler,  Jr.,  for  appellants. 
William  P.  Black  and  George  W.  WUbur,  for 
appellee. 

RICKS,  J.  (after  stating  the  facts).  The 
record  in  this  case  discloses  a  transaction 
which  is  palpably  fraudulent  Bell  was  in- 
duced, by  false  representations  of  Mason  as 
to  the  contract  price,  to  part  with  $7,000  In 
money  and  his  note  for  $1,333.33  for  a  one- 
third  interest  in  patent  rights,  although  the 
vendors  had  placed  a  valuation  of  only  $7,- 
000  upon  the  entire  interest  It  Is  no  de- 
fense to  the  allegation  of  fraud  to  contend 
that  Bell  was  willing  to  pay  $8,333.33  for  a 
one-third  interest,  and  that  he  actually  ob- 
tained that  interest  for  the  amount  paid;  for 
If  we  concede  that  he  obtained  the  very  thing 
he  expected  to  obtain,  and  paid  no  more 
therefor  than  he,  after  investigation,  had 
concluded  was  reasonable,  it  does  not  follow 
that  he  was  not  grossly  imposed  upon.  Vea- 
zle  V.  Williams,  8  How.  134,  12  L.  Ed.  1018; 
Pendergast  v.  Reed,  29  Md.  398,  96  Am.  Dec. 
539.  He  would  not  have  paid  $8,333.33  for  a 
one-third  interest  If  be  bad  known  that  the 
entire  property  was  to  be  purchased  for  $7,- 
000,  and  that  Mason  was  to  profit  by  the 
transaction  to  the  extent  of  receiving  a  two- 
thirds  Interest  without  any  expense  what- 
ever. Mason  represented  as  a  fact— not  as 
an  opinion— that  the  valuation  and  price  fixed 
upon  the  patent  rights  were  $25,000.  By  this 
deception  Bell  was  induced  to  part  with  a 
greater  sum  of  money  for  a  one-third  interest 
than  the  vendors  asked  for  the  entire  in- 
terest. He  was  misled  by  the  false  misrep- 
resentations of  Mason— representations  which 
were  made  to  deceive  him  and  which  did 
deceive  him.  An  unconscionable  advantage 
was  taken,  which  it  is  within  the  sphere 
of  equity  to  remedy.    If,  therefore,  the  rec- 
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ord  shows  tbat  the  defendants  are  In  an^ 
Avay  Implicated  In  the  fraud  by  active  pro- 
cnrance  or  deceptive  conduct,  and  if  It  can  be 
further  shown  that  no.  rule  of  equity  will  be 
contravened,  there  will  be  a  clear  case  for 
the  application  of  the  equitable  remedy  of  re- 
scission. Cortes  Co.  v.  O^nnhauser  (C.  C.) 
45  Fed.  730;  Teoman  v.  Lasley,  40  Ohio  St 
190. 

It  Is  next  to  be  determined  whether  or  not 
defendants  Felt  and  Tarrant  and  the  Felt 
&  Tarrant  Manufacturing  Company  have  be- 
come implicated  in  this  fraudulent  scheme 
executed  by  Mason.  Bell  swears  that  before 
the  sale  was  made  Felt  and  Tarrant  each 
told  him  that  the  contract  price  was  $25,- 
000.  Felt  and  Tarrant  deny  this.  Bach  one 
swears  that  he  bad  no  conversation  with  Bell 
relative  to  the  price  of  the  patent  rights,  but 
that  all  their  negotiations  were  with  Mason, 
and  tbat  they  fixed  the  price  to  him  at  $7,- 
000.  It  is  not  necessary  to  weigh  this  testi- 
mony, for  the  record  shows,  we  think,  that 
De  Berard,  the  agent  of  the  defendants  Felt 
and  Tarrant  and  the  Felt  &  Tarrant  Manu- 
facturing Oompany,  while  within  the  scope 
of  his  authority,  was  an  active  participant 
in  the  fraud,  and  that  said  defendants  have 
adopted  the  benefits  of  the  transaction. 
Therefore,  whether  It  was  with  or  without 
their  knowledge,  the  defendants  are  subject 
to  equitable  action.  De  Berard,  the  financial 
agent  of  the  defendant  company,  drew  the 
assignments  in  accordance  with  the  direc- 
tions given  by  Mason.  On  the  15th  of  May, 
1891,  he  went  to  the  vaults  of  the  Commer- 
cial Safety  Deposit  Company  with  Felt,  Ma- 
son, and  Bell.  The  assignments  were  trans- 
ferred, and  De  Berard  received  from  Bell 
$7,000  In  cash  and  his  note  for  $1,333.33,  and 
from  Mason  he  received  $900  cash  and  his 
check  for  $15,766.67,  making  the  entire  con- 
sideration received  $25,000.  A  few  days  aft- 
er this  Mason  went  to  De  Berard  and  de- 
manded his  money  back.  De  Berard  there- 
upon delivered  to  him  the  $900  cash  and  the 
check  for  $15,766.67.  He  retained  the  $7,- 
000  and  the  note  for  $1,833.33.  De  Berard 
attempts  to  explain  his  attitude  by  saying 
that  he  understood  at  the  time  that  the  con- 
sideration was  to  be  $7,000;  that  he  was  sur- 
prised to  receive  the  check  from  Bell  and 
the  money  from  Mason,  but  that  he  thought 
the  matter  was  between  Bell  and  Mason, 
and  be  "Just  kept  quiet  and  that  is  all."  We 
cannot  believe  that  was  all.  Even  if  the 
matter  were  between  Mason  and  Bell,  there 
was  a  surplus  of  $18,000  being  paid  to  him. 
Is  it  possible  that  a  man  will  innocently  re- 
ceive $18,000,  for  which  there  is  absolutely 
no  consideration,  and  fail  to  manifest  some 
surprise?  Even  if  he  had  not  known  of  this 
scheme  before,  being  a  man  of  financial  ex- 
perience  he  must  have  known  that  such  a 
proceeding  was  colorable. 

We  are  considering  this  transaction  in  a 
light  most  favorable  to  defendants.  These 
conclusions  are  drawn  from  the  testimony  of 


De  Berard  alone.  Bell's  testimony  tends  to 
make  De  Berard's  conduct  much  more  cul- 
pable; but  we  may  disregard  his  testimony, 
and  still  find  sufficient  evidence  to  make  it 
clear  that  De  Berard,  by  affirmative  acts, 
made  himself  a  party  to  the  fraudulent 
scheme.  Let  us  consider  bis  subsequent  con- 
duct Take,  for  instance,  De  Berard's  own 
version  of  his  attitude.  He  did  not  know  of 
the  fraud.  He  understood  the  consideration 
to  be  $7,000,  and  was  surprised  to  receive 
$18,000  in  excess  of  that  but  kept  quiet  be- 
cause It  was  a  matter  between  Bell  and 
Mason.  Mason  came  several  days  later  and 
demanded  his  money  and  check,  and  De  Ber- 
ard unhesitatingly  returned  them.  That  is 
to  say,  knowing  that  there  were  two  Joint 
purchasers,  and  knowing  that  one  was  to  re- 
ceive a  two-thirds  Interest  and  the  other  a 
one-third  interest  In  the  patent  rights,  he  re- 
turned to  the  one  who  was  to  receive  the 
greater  interest  the  entire  amount  he  had 
paid.  If  he  had  been  innocent  would  he 
have  kept  all  the  consideration  -from  one 
Joint  purchaser  and  returned  all  that  the 
other  had  paid?  Moreover,  not  only  did  he 
make  the  $7,000  cash  given  by  Bell  pay  for  the 
entire  patent  Interest,  but  he  kept  the  note 
made  by  Bell  for  $1,383.33,  and  one  of  the  ob- 
jects of  this  suit  is  to  enjoin  the  negotia- 
tion of  that  note.  letter  on  we  see  the  de- 
fendant company,  through  Felt  one  of  the 
firm  and  company,  offering  to  surrender  this 
note  to  Bell  as  part  of  the  consideration  for  a 
proposed  purchase  of  Bell's  Interest  in  the 
patent  rights.  This  evidence,  and  the  infer- 
ences dedudble  from  it  show  clearly  that  De 
Berard  had  guilty  knowledge  of  the  fraud 
practiced  by  Mason,  and  that  to  assist  in  its 
perpetration  he  lulled  the  complainant  into 
security  by  going  through  the  form  of  re- 
ceiving from  Mason  the  sum  of  $16,666.67, 
being  Mason's  two-thirds  of  the  purchase 
price.  The  law  does  not  permit  one  in  this 
manner  to  assist  in  cheating  another.  Beid- 
ler  V.  Crane,  185  111.  92,  25  N.  B.  655,  25  Am. 
St  Rep.  349.  It  Is  not  necessary,  for  the 
purpose  of  making  De  Berard's  conduct 
fraudulent,  to  show  that  there  was  a  fiduci- 
ary relation  between  Mm  and  Bell.  It  Is 
sufficient  that  Mason  and  Bell,  with  the 
knowledge  of  De  Berard  and  the  company, 
were  about  to  enter  into  the  relation  of  co- 
purchaseis,  and  that  this  was  a  -fiduciary  re- 
lation. Bunn  V.  Scbnellbacher,  163  III.  328, 
45  N..  E.  227;  Cortes  Co.  v.  Tannhanser,  su- 
I>ra. 

It  Is  undoubtedly  true  that  Mason  commit- 
ted a  fraud,  and  it  is  Just  as  clear  to  us  that 
De  Berard  assisted  affirmatively  in  its  com- 
mission. This  being  the  case,  we  need  not 
attempt  to  show  that  Mason  was  actually 
the  agent  of  the  defendants  in  this  transac- 
tion, or  that  his  commission  for  the  sale  was 
to  be  a  two-thirds  interest,  for  which  he  was 
ostensibly  to  pay  $16,666.67  and  actually 
paid  not  one  cent  Nor  does  It  affect  this 
conclusion  to  admit,  as  the  appellants  urge. 
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tbat  Mason  was  Bell's  agent  We  recognize 
tbe  general  rule  that  notice  to  the  agent  Is 
notice  to  the  principal;  but  it  would  be,  In- 
deed, a  novel  doctrine.  If  we  should  hold 
that  if  an  agebt  lias  knowledge  that  he  is 
defrauding  the  principal,  the  principal  can- 
not have  a  remedy,  for  the  reason  that,  be- 
ing charged  with  the  knowledge  of  his  agent 
in  the  fraud,  be  was  a  guilty  party  in  the 
plot  to  defraud  himself.  From  De  Berard's 
own  testimony  we  conclude,  without  hesi- 
tancy, tbat  he  assisted  in  the  perpetration 
of  the  fraud  by  his  sham  conduct;  and,  this 
being  so,  all  arguments,  however  logical  In 
themselves,  which  rely  upon  this  doctrine  of 
agency  as  a  defense,  are  specious,  because 
based  upon  the  premise  tliat  De  Borard  was 
entirely  innocent  We  conclude,  therefore, 
that  the  defendants,  through  their  agent  are 
guilty  of  fraud.  Fitzslmmons  y.  Joslin,  21 
Vt  129,  52  Am.  Dec.  46. 

If  there  has  been  no  ratification,  and  If  the 
parties  can  be  put  in  statu  quo,  or,  this  be- 
ing Impossible,  there  is  some  equitable  ex- 
cuse for  the  inability  to  do  so,  this  complain- 
ant is  clearly  In  a  position  to  invoke  the  aid 
of  equity  In  the  restoration  of  his  rights. 
The  question  of  ratiflcatlon  Is  easily  dis- 
posed of.  There  is  no  evidence  whatever  to 
show  that  the  complainant  ever  had  any 
knowledge  tliat  fraud  was  committed  until 
the  time  of  the  trial.  Mason  swore,  even  on 
his  deathbed,  that  the  transaction  was  Iwna 
fide,  and  that  he  actually  paid  $16,666.67  for 
his  two-thirds  interest  In  the  patent  rights. 
The  defendants,  in  their  answer  to  the  bill, 
say  that  the  actual  consideration  was  |25,- 
000.  Under  such  circumstances,  it  Is  not 
difflcnlt  to  believe  that  complainant  had  no 
knowledge  of  the  fraud  until  the  time  of  the 
trial.  It  is  true  that  he  had  been  suspicious, 
but  suspicion  is  not  knowledge.  Warren  v. 
Tyler,  81  111.  15.  Of  what  avail  would  an 
inquiry  growing  out  of  suspicion  have  been, 
if  Mason  would  swear  on  his  deathbed  that 
the  actual  consideration  was  $25,000,  and  if 
these  defendants  would  state  in  their  an- 
swer that  the  actual  purchase  price  was 
$25,000?  It  is  not  surprising  that  it  requir- 
ed a  long  time  for  the  complainant  to  estab- 
lish his  case.  The  defendants  urge  tbat  be- 
cause complainant's  solicitor,  Wilbur,  wrote 
a  letter  to  the  defendants  two  years  before 
filing  the  bill.  In  which  he  threatened  a  suit 
on  the  ground  of  frand,  there  was  knowledge 
of  the  commission  of  the  fraud,  and  that  a 
delay  of  two  years  thereafter  was  a  ratiflca- 
tlon. Wilbur  swears  that  when  he  wrote 
that  letter  be  had  no  positive  knowledge  of 
fraud,  but  that  he  had  looked  into  Mason's 
financial  standing,  and  concluded  that  it  was 
improbable  that  a  man  without  greater 
means  would  pay  $16,666.67  for  patent 
rights,  and  then  not  prosecute  the  enterprise 
In  which  he  had  so  much  money.  We  think 
the  testimony  of  this  witness  was  entirely 
satisfactory.  He,  as  he  said,  wrote  that  let- 
ter on  a  "big,  cold  guess,"  thinking  thereby 


to  bring  the  defendants  to  a  settlement.  He 
suspected  fraud,  but  knew  that  all  proof  of 
It  must  come  from  the  other  side.  There  is 
no  evidence  of  ratification,  because  there  is 
no  evidence  that  complainant  had  knowledge 
before  the  bill  was  filed. 

The  principal  defense  of  the  appellants  is 
that  equity  will  not  rescind  the  contract  be- 
cause the  parties  cannot  be  placed  In  statu 
quo.  It  is  insisted  that  the  parties  cannot 
be  restored  to  their  original  position,  be- 
cause, first  complainant  having  only  an  un- 
divided one-third  Interest  in  the  patent  rights, 
could  not  return  the  entire  Interest  to  them; 
and,  second,  complainant  having  failed  to 
pay  certain  annuities  which  were  required 
by  the  French  law,  bad  allowed  the  patent 
rights  to  be  forfeited. 

As  to  the  first  point  little  need  be  said. 
Complainant  paid  $7,000  In  cash  and  his 
note  for  $1,333.33  for  a  one-third  Interest 
De  Berard  knew  that  this  entire  amount 
came  from  Bell,  because  he  returned  all  that 
Mason  had  paid.  The  defendants  are  there- 
fore in  no  position  to  say  that  complainant 
cannot  rescind  the  contract  as  to  his  one- 
third  Interest  If  De  Ba:ard  saw  fit,  in  the 
transaction,  to  make  Bell  pay  $8,333.33  for 
his  one-third  Interest  and  make  a  gift  to 
Mason  of  the  other  two-thirds  Interest  it  is 
certainly  not  the  fault  of  this  complainant 
that  a  rescission  would  leave  these  defend- 
ants without  compensation  for  this  two- 
thirds  Interest  Hegenmyer  v.  Marks,  37 
Minn.  6,  32  N.  W.  785,  5  Am.  St.  Rep.  808. 
Mason  and  De  Berard  were  united  In  the 
fraud,  and  where  such  a  condition  exists  a 
court  of  equity  will  not  refuse  a  remedy  to 
an  innocent  party  for  the  mere  reason  that 
one  of  the  guilty  parties  does  not  release  to 
the  other  some  advantage  gained  in  the 
transaction.  As  tills  court  has  said  before: 
"Where  parties  unite  in  a  fraud,  they  have 
no  such  standing  In  a  court  of  equity  as  will 
require  that  court  to  adjust  nicely  the  equi- 
ties between  them  'When  their  fraudulent 
transactions  are  set  aside."  Vandyke  v. 
Walters,  88  111.  444. 

The  second  point,  as  to  the  statns  quo 
made  by  the  appellants,  is  that,  the  patents 
being  forfeited  under  the  French  laws,  com- 
plainant Is  able  to  deliver  back  only  the 
worthless  paper.  The  evidence  on  this  point 
is  conflicting.  Mason  swears  that  the  taxes 
were  paid  np  to  1897  or  1898.  Bell,  the  com- 
plainant swears  that  be  paid  them  two 
or  three  years,  and  that  after  that  Mason 
paid  them.  He  was  asked  to  state  how  he 
knew  that  Mason  paid  them,  and  he  answered 
that  Mason  told  him  so.  Felt  swears  that  they 
were  paid  up  to  1893  through  him,  but  af- 
ter that  he  has  no  knowledge  whether  they 
were  paid  or  not  It  is  true  that  Mason's 
testimony  In  one  respect  has  been  proven 
to  be  false,  yet  it  must  be  remembered  that 
when  he  swore  that  he  actually  paid  two- 
thirds  of  the  $25,000  for  his  Interest  In  the 
patent  rights  he  had  a  strong  motive  for 
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such  a  falsehood.  That  was  his  defense. 
He  waa  presumably  relying  upon  It  to  de- 
feat this  suit  These  defendants  In  their 
answer  set  up  the  same  defense.  It  is  not 
difficult  to  understand  why  he  would  for- 
swear himself  as  to  this  fr.iudulent  transac- 
tion. The  payment  of  annuities,  however, 
was  no  matter  of  defense.  He  Iiad  no  reason 
to  swear  falsely  with  reference  to  them. 
It  did  not  strengthen  him  in  his  defense  to 
swear  that  he  paid  the  taxes  up  to  1806, 
1897,  or  1898,  and  it  would  not  have  made 
his  position  weaker  to  have  sworn  that  he 
discontinued  payment  in  1893  or  1894.  We 
have,  then.  Mason's  testimony  that  the  taxes 
were  paid  up  to  the  time  the  bill  was  filed. 
No  one  swears  tliat  they  were  not  paid  to 
that  time.  This  being  the  case,  tills  court 
can  only  conclude  that  up  to  the  filing  of 
the  bill  in  this  case  th(!  annuities  required 
by  the  French  government  were  paid. 

Testimony  is  Introduced  showing  that  in 
France  the  patentee  "shall  forfeit  his  rights 
who  does  not  work  the  patent  within  two 
years  under  thk  date  of  the  signature  of  his 
patent,  or  who  has  ceased  to  work  it  dur- 
ing two  consecutive  years,  unless  in  one  or 
the  other  case  he  Justifies  himself  in  the 
causes  of  his  Inaction."  For  the  purposes 
of  argument  we  shall  not  question  this  law 
or  its  method  of  introduction  In  evidence. 
Under  it  the  patent  rights  which  Bell  pur- 
chased lapsed  in  1893,  yet  on  September  24, 
1894,  we  find  the  defendants  offering  him 
$7,000  cash  and  his  note  for  $1,333.33  for 
his  Interest  If  forfeited  patent  rights  were 
then  aa  valuable  as  that,  we  can  presume 
that  they  are  still  as  valuable.  On  the  whole, 
then,  we  believe  that  even  if  the  burden  were 
upon  the  complainant  (as  to  that  we  do  not 
decide)  to  show  that  at  the  time  the  bill  was 
filed  he  could  have  put  the  parties  in  statu 
quo,  he  has  done  so.  Moreover,  granting 
that  the  rights  did  lapse  in  1804  and  became 
atwolutely  worthless,  the  defendants  had  no- 
tice at  that  time,  from  Wilbur's  letter,  that 
fraud  was  suspected,  and  full  knowledge  that 
fraud  had  been  committed,  and  if  they  had 
eared  to  protect  the  patent  rights  they  could 
have  paid  the  annuities  from  that  time.  It 
is  true,  the  letter  was  a  mere  conjecture  on 
the  part  of  Wilbur;  yet  It  contained  an  ac- 
cusation of  fraud,  and  if  the  defendants 
surmised  that  it  was  a  conjecture  they  must 
have  thought  it  a  good  one.  The  defend- 
ants knew,  either  actually  or  through  their 
agent,  De  Berard  (and  we  think  both),  that 
fraud  bad  been  committed,  and  when  receiv- 
ing this  letter  they  could  easily  have  protect- 
ed themselves  by  paying  the  annuities.  They 
must  Iiave  known,  on  the  receipt  of  this  let- 
ter, that  sooner  or  later  Bell  would  discover 
enough  facts  concerning  the  fraud  to  war- 
rant him  in  bringing  a  suit  to  rescind.  Hav- 
ing this  opportunity  to  protect  themselves, 
they  are  in  no  position  now  to  resist  an 
equitable  remedy  upon  the  alleged  ground 
that  the  patent  rights  have  lapsed. 


This  case  stands  upon  its  own  peculiar 
facts,  and  no  case  can  be  found  parallel  or 
closely  analogous  to  it.  The  fraudulent 
scheme,  the  subject-matter,  the  astonishing 
difference  in  the  nature  of  the  defense  relied 
upon  in  the  answer  upon  the  trial— these 
are  all  unique  and  peculiar  features.  There 
is  difficulty  in  applying  the  law  to  the  facts, 
and,  although  the  proofs  are  not  altogether 
satisfactory,  yet  they  are  such  as  to  show 
conclusively  that  a  fraud  was  perpetrated  by 
Mason  and  that  De  Berard  assisted  In  Its 
commission.  In  the  absence  of  ail  other 
proof,  we  think  the  question  of  status  quo 
could  be  decided  from  two  portions  of  the 
evidence,  to  wit,  the  evidence  that  unworked 
patents  lapsed  in  two  years,  and  the  letter 
from  Felt  and  Tarrant  to  Bell  on  Septemt)er 
24,  1894,  in  which  they  oflfer  him  $7,000  and 
the  surrender  of  his  note  for  $1,333.33  for 
his  interest  in  the  patent  rights.  What  are 
the  inferences  to  be  drawn  from  the  fact 
that  the  defendants  offered  such  a  large 
price  for  patents  that  had  lapsed  a  year 
previous?  Either  that  the  law  was  not  cor- 
rectly given  at  the  trial,  or  that  Felt  and 
Tarrant  were  willing  to  pay  more  for  a  one- 
third  interest  in  patent  rights  lapsed  In 
France,  but  still  good  in  Belgium,  than  they 
had  asked  for  the  entire  Interest  in  such 
rights  before  they  had  lapsed.  We  must 
assume  that  the  law  was  given  correctly, 
because  it  was  introduced  by  these  defend- 
ants. The  alternative  is  that  defendants  con- 
sider lapsed  patent  rights  a  valuable  prop- 
erty, and  If -they  do  we  cannot  improve  up- 
on the  valuation  that  these  defendants  have 
placed  upon  them  In  the  letter  mentioned. 

The  only  basis  for  the  requirement  that 
there  must  be  a  restoration  to  the  status  quo 
before  equity  will  permit  a  rescission  of  the 
contract  is  In  the  maxim  of  equity  that  "he 
who  seeks  equity  must  do  equity."  Massou 
v.  Bovet,  1  Denio,  69,  43  Am.  Dec.  651.  Equi- 
ty does  not  strive  to  save  the  perpetrator  of 
the  fraud  from  any  harm.  Brown  v.  Nor- 
man, e5  Miss.  369,  4  South.  293,  7  Am.  St. 
Rep.  663.  It  does,  however,  stand  for  the 
principle  that  no  party  may  successfully  In- 
voke the  aid  of  equity  for  the  rescission  of 
a  contract  unless  he  is  willing  to  restore  the 
other  party  to  the  position  he  enjoyed  at 
the  time  the  contract  was  made.  Neblett  v. 
Macforland,  02  V.  S.  105,  23  L.  Ed.  471.  This 
complainant  offers  to  give  up  the  assignment 
of  the  patent  rights.  If  It  were  conceded 
that  these  rights  have  lapsed  In  France,  but 
not  in  Belgium,  we  could  still  look  upon  the 
rights  as  property  for  which  the  defendants 
were  willing,  and  presumably  are  still  will- 
ing, to  pay  a  great  price. 

The  appellee  assigns  as  cross-error  that 
the  Appellate  (kiurt  erred  in  not  having  di- 
rected the  allowance  of  Interest  on  the  $7,000 
from  the  time  It  was  paid  by  appellee  to 
appellants,  on  May  15,  1891.  Appellants  con- 
tend that  such  interest  should  not  be  allowed, 
for  the  reason  that  the  statute  which  pro- 
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Tides  for  the  allowance  of  Interest  does  not 
include  such  a  condition  as  this;  citing  Fow- 
ler v.  Harts,  149  111.  502,  36  N.  B.  990.  In 
that  case  the  court  says  (page  597,  149  III., 
and  page  997,  36  N.  E.):  "At  the  common 
law  interest  was  recoverable  in  no  case  ex- 
cept where  there  was  an  express  agreement 
to  pay  it,  and  in  this  state  the  rule  seems 
to  he  well  settled  that  it  cannot  be  recovered 
except  where  the  statute  authorizes  it,  and 
Interest  may  therefore  be  regarded  as  depend- 
ent upon  and  the  creature  of  the  statute." 
In  Sammls  t.  Clark,  13  111.  544,  it  was  held 
that  In  this  state,  In  actions  purely  ex  con- 
tractu and  where  there  is  nothing  tortious 
in  the  character  of  the  indebtedness,  interest 
can  only  be  recovered  in  the  cases  specified 
in  the  statute  or  where  there  has  been  an 
express  or  implied  promise  to  pay  interest 
But  this  case  is  not  an  ex  contractu  action 
free  from  a  tortious  aspect.  It  is  a  suit  to 
rescind  on  the  ground  of  fraud.  In  Warren 
V.  Tyler,  81  111.  15,  It  was  held  that  where  a 
party  rescinds  a  contract  whereby  he  is  In- 
duced, through  fraudulent  representations, 
to  accept  unimproved  lands  in  settlement  of 
a  debt,  he  will  be  entitled  to  interest  from 
the  time  of  such  fraudulent  transaction,  and 
will  not  be  restricted  to  the  time  when  he 
rescinded.  Steere  v.  Hoagland,  50'  111.  877; 
Home  V.  Walton,  117  111.  130,  141,  7  N.  E. 
100,  103;  Deimel  v.  Brown,  1.36  111.  586,  27 
N.  E.  44;  Veazie  v.  WUltams,  supra.  We  are 
of  opinion  appellee  should  recover  Interest 
from  the  date  of  filing  his  bill  in  this  cause. 
May  13,  1896,  which  was  the  -time  of  the 
actual  rescission  of  said  contract  by  him. 
The  decree  of  the  Appellate  Court  will  there- 
fore be  modified  to  include  Interest  at  the 
rate  of  5  per  cent  on  $7,000  from  May  13, 
1806. 

The  decree,  with  the  above  modification, 
will  be  affirmed.  Decree  modified  and  af- 
firmed. 

(205  111.  SO) 

BOUTON  et  al.  v.  CAMERON  et  al.» 
(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

TRUST   DBBD  —  ASSIONMENT  —  DBFBNSES    OF 
ORANTOR— ACCOMMODATION    NOTES— SUBRO- 

CATION— fore:closure—dbfictenct  judg- 
ment —  AGENCY  —  EQUITY  —  FINDINGS  OF 
CHANCELLOR— RBVIBW. 

1.  The  assignee  of  a  trnst  deed  in  the  nature 
of  a  mortgage  takes  it  subject  to  all  defenses 
which  the  grantor  could  make  aRainst  the  gran- 
tee, and  he  should,  to  protect  himself,  make  in- 
quiry of  the  grantor  whether  he  has  defenses 
tliat  could  he  interposed  against  the  grantee. 

2.  Defendant  »xec-uted  a  note  payable  to  him- 
self, and  indorsed  it  in  blank.  The  note  was 
secured  by  a  deed  of  trust.  The  note  and  deed 
were  deposited  with  a  third  person  to  secure 
him  from  loss  hy  reason  of  his  having  signed 
a  contract  for  the  purchase  of  land  for  the 
benefit  of  defendant.  Subsequently  defendant 
gave  the  third  person  the  right  to  use  the  note 
and  deed  as  security  for  a  loan  of  $1,500,  but 

'Rehearing  denied  December  3,  1903. 
f  I.  See  Mortgages,  vol.  35,  Cent,  Dig.  !J  673,  682, 
686. 


because  of  the  fraud  of  the  third  person,  de- 
fendant signed  an  instrument  authorizing  the 
third  person  to  borrow  such  an  amount  on  the 
note  and  deed  as  the  latter  might  require. 
Thereafter  the  third  person  induced  defenoant 
hjr  means  of  fraud,  to  sign  an  instrument  re- 
citing that  plaintiff  had  executed  the  note;  that 
the  third  person  had  paid  to  defendant  at  the 
time  of  the  esecation  of  the  note  the  amount 
thereof;  that  the  third  person  was  the  owner 
of  the  note,  authorized  to  dispose  of  it  for  bis 
own  use;  and  that  the  note  was  secured  by  a 
deed  of  trust.  JBeld,  that  the  note  was  not 
made  an  accommodation  note,  especially  as  to 
persons  who  were  in  no  way  misled  by  the  in- 
struments signed  by  defendant 

3.  Defendant  executed  a  note  payable  to  him- 
self, and  indorsed  it  in  blank.  The  note  was 
secured  by  a  deed  of  trust.  The  note  and  deed 
were  deposited  with  a  third  person,  to  secure 
him  from  loss  by  reason  of  his  having  signed  a 
contract  for  the  purchase  of  land  for  the  bene- 
fit of  defendant  Subsequently  the  third  per- 
son borrowed  money,  and  gave  to  his  creditor 
the  note  and  deed  as  collateral,  pursuant  to  an 
Instrument  signed  by  the  maker  of  the  note  au- 
thorizing the  third  person  to  'use  it  Thereafter 
the  third  person  borrowed  money  from  plaintiff, 
and  gave  him  the  note  and  deed  as  collateral. 
Part  of  the  money  obtained  from  plaintiff  was 
used  to  pay  the  debt  due  the  former  creditor. 
Held,  that  plaintiff,  being  a  mere  volunteer, 
could  not  be  subrogated  to  the  rights  of  the 
former  creditor, 

4.  Where,  in  a  suit  to  foreclose  a  trust. deed 
by  one  holding  it  and  the  note  secured  thereb.v 
as  collateral  security  for  a  loan,  plaintiff  fails 
to  recover  the  amount  claimed  to  be  due,  he 
cannot  ask  for  a  judgment  on  the  note,  a  per- 
sonal decree  in  foreclosure  suits  being  awarded 
only  because  the  mortgaged  premises  will  not 
produce  the  amount  found  to  be  collectible. 

5.  An  assignment  of  a  note  and  trust  deed 
securing  it  by  meahs  of  a  separate  instrument 
and  not  such  an  assignment  as  is  contemplated 
by  Hnrd's  Rev.  St.  1899,  c.  98,  |  4,  which  is  by 
indorsement  on  the  note,  is  only  an  equitable 
assignment,  and  therefore  the  assignee  takes 
subject  to  any  defenses  which  the  maker  of  the 
note  might  have  against  the  assignor. 

6.  A  third  person  was  in  possession  of  a  note 
and  trust  deed  secnring  it  The  note  and  deed 
had  been  delivered  to  him  to  secure  him  on  his 
liability  due  to  his  having  signed  a  contract  for 
the  purchase  of  land  for  the  benefit  of  the 
maker.  The  third  person  borrowed  money,  and 
gave  to  his  creditor  as  collateral  the  note  and 
trust  deed,  subject  to  another's  claims  as 
pledgee  thereof.  The  son  of  the  creditor  had 
full  knowledge  of  all  the  facts,  and  knew  the 
purpose  for  which  the  note  had  been  delivered 
to  the  third  person.  The  third  person,  in  the 
presence  of  the  son,  solicited  the  loan  from  the 
creditor.  The  creditor  drew  his  check  for  the 
amount  of  the  loan,  payable  to  his  son,  with 
instructions  to  examine  the  papers  and  deliver 
the  cheek  to  the  third  person  if  the  securities 
were  satisfactory.  The  son  delivered  the  check 
and  _  received  the  securities.  Held,  that  the 
creditor  made  his  son  his  agent  to  pass  upon 
the  loan,  and  therefore  was  doargeable  with  the 
knowledge  of  the  son. 

7.  In  chancery  cases,  where  the  chancellor 
hears  the  witnesses  testify  in  open  court,  his 
findings  of  fact  will  not  he  disturbed  on  ap- 
peal, unless  clearly  against  the  evidence. 

Appeal  trom  Appellate  Court,  First  Dt»> 
trlct 

Suit  by  Christopher  Bouton  and  others 
against  Robert  Cameron,  James  G.  Wright 
and  others.  In  which  defendant  Wright  filed 
a  cross-bin.  From  a  decree  of  the  appellate 
court  (99  III.  App.  600)  aflarmlng  a  decree 
granting  Insufficient  relief  to  plaintiffs  and 
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no  relief  to  defendant  Wrli^t,  plaintiffs  and 
defendant  Wright  appeal.    Affirmed. 

February  4,/ 1895,  appellant  Christopher 
Bonton  began  suit  In  the  circuit  court  of 
Cook  county  to  foreclose  a  trust  deed  ex- 
ecuted by  appellees.  Various  other  parties 
supposed  to  have  some  Interest  in  the  prem- 
ises were  made  defendants,  and  among  them 
was  appellant  James  G.  Wright,  who  la  the 
only  one  of  the  other  defendants  it  is  neces- 
sary for  U8  to  consider  In  this  appeal.  Wright 
answered,  and  also  filed  a  cross-bill  setting 
up  the  rights  he  claimed  to  have.  The  trial 
court  decided  the  cause  in  favor  of  appellant 
BontoD  and  the  cross-complainant  Wright  as 
to  the  property  mentioned  In  the  trust  deed 
in  the  name  of  Robert  Cameron,  but  dismiss- 
ed the  bill  and  cross-bill  as  to  the  property 
*  in  the  name  of  Mrs.  Cameron.  From  that 
decree  a  writ  of  error  was  sued  out  from 
the  Appellate  Court  by  Robert  Cameron. 
When  the  cause  came  before  the  Appellate 
Court  the  decree  of  the  circuit  court  was 
reversed  except  as  to  the  dismissal  of  the 
bills  with  reference  to  Mrs.  Cameron,  In 
which  particular  the  decree  was  neither  re- 
versed nor  affirmed,  on  the  ground  that  Mrs. 
Cameron  was  not  a  party  to  the  writ  of  error, 
either  by  service  or  appearance,  and  the 
cause  was  remanded  to  the  circuit  court 
The  decldon  of  the  Appellate  Court  is  re- 
ported in  72  m.  App.  264.  The  cause  being 
reinstated  in  the  circuit  court  and  trial  had, 
a  decree  was  entered  denying  all  relief  to 
appellant  Wright,  and  denying  relief  to  ap- 
pellant Bouton  except  foreclosure  to  the 
amount  of  $100  and  interest,  amounting  in 
all  to  $103.38,  and  $15.47  solicitor's  fees. 
From  that  decree  separate  appeals  were  tak- 
en by  the  present  appellants  to  the  Appel- 
late Court,  where,  for  the  purpose  of  re- 
view there,  the  appeals  were  consolidated. 
Th6  Appellate  Court  affirmed  the  decree  of 
■  the  lower  court,  and  from  the  Judgments 
entered  in  that  court  appeals  were  prayed 
by  each  of  the  appellants  to  this  court,  where 
the  cases  will  again  be  considered  togetba. 

In  order  to  make  plain  the  views  we  enter- 
tain of  the  matters  thus  brought  before  us, 
It  will  be  necessary  to  set  out  at  some  length 
the  facts,  as  we  understand  them,  that  are 
presented  by  the  record  and  evidence  trans- 
mitted to  this  court. 

In  the  summer  of  1892  appellee  Robert 
Cameron  became  desirous  of  purchasing  cer- 
tain property  on  Barry  avenue,  in  the  city 
of  Chicago.  The  title  to  this  property  was 
in  two  minors  by  the  name  of  Bruschke, 
subject  to  a  mortgage  held  by  one  William 
Troost.  For  the  purpose  of  accomplishing 
the  purchase  Cameron  applied  to  Arthur  C. 
Gehr,  a  real  estate  agent  in  Chicago.  The 
father  of  this  man  Gehr  had  long  been  the 
confidential  friend  and  adviser  of  the  Cam- 
erons,  the  appellees,  and  since  the  death 
of  the  elder  Gehr,  some  years  previous,  Ar- 
thur C.  retained  the  same  relation  with  ap- 
pellees heretofore  held  by  the  father,  trans- 
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acting  business  for  them,  and  keeping  vari- 
ous of  their  papers  In  his  office.  Gehr  in- 
formed Cameron  that  he  could  not  purchase 
the  property  through  the  administrafor,  and 
tliat  the  best  way  to  obtain  title  would  be 
by  means  of  a  foreclosure  of  the  Troost 
mortgage.  This  mortgage  debt  amouqted, 
in  round  numbers,  to  about  $5,000,  including 
costs,  etc.,  but  It  was  arranged  that  Cam- 
eron was  to  pay  $10,000  for  the  property. 
Thus  the  minors  would  realize  about  $5,000. 
Gehr  informed  Cameron  that  he  (Gehr)  would 
attend  the  foreclosure  sale  and  bid  in  the 
property  for  him  (Cameron),  and  that  Cam- 
eron would  not  need  to  be  present  at  the  sale. 
Gehr  did  attend  the  sale  and  bought  the  prop- 
erty, bat  in  his  own  name.  At  the  same 
time  Gehr  entered  into  a  written  contract 
with  the  guardian  of  the  minors,  which  re- 
cited that  Gehr  bad  attended  the  said  sale 
and  bought  in  the  property  for  $10,000  on 
the  condition  that  be  would  pay  the  sum 
found  to  be  due  on  the  mortgage  debt  by 
the  master,  together  with  coats,  etc.,  amount- 
ing to  $4,918.43,  to  be  paid  in  cash  on  or  be- 
fore the  day  of  expiration  of  the  time  for  re- 
demption if  said  property  should  not  be  re- 
deemed, and  that  he  would  pay  the  balance 
of  said  $10,000,  being  $5,081.57,  into  the  cir- 
cuit court,  provided  that  certain  allowances 
be  made  for  interest,  taxes,  etc.  Said  sale 
occurred  on  March  2,  1893,  and  the  next  day 
a  certificate  of  sale  was  issued  to  Gehr,  who, 
upon  receipt  of  the  same  about  two  weeks 
later,  assigned  and  sold  the  same  to  James 
6.  Wright  On  Uky  2,  1893,  Gehr  assigned 
to  Cameron  the  contract  made  with  the 
guardian,  by  writing.  In  the  following  words: 

"For  value  received  I  hereby  sell,  assign, 
transfer  and  set  over  to  Robert  Cameron,  of 
Chicago,  UlinolB,  all  my  right  title  and  In- 
terest in  and  to  the  within  contract  of  sale, 
and  for  myself,  heirs,  executors,  administra- 
tors and  assigns,  I  agree  that  upon  delivery 
of  the  within  mentioned  master's  deed  to  sell 
and  convey  said  land  to  said  Robert  Cam- 
eron, who  lias  delivered  to  me  his  note  for 
$11,000,  secured  by  trust  deed  upon  land  in 
Cook  county,  Illinois. 

"Arthur  C.  Gehr.    [Seal.]" 

Cameron  claims  that  he  was  informed  by 
Gehr  that  he  (Gehr)  had  advanced  the  mon- 
ey at  the  master's  sale,  and  that  he  held  the 
certificate,  and  that  he  did  not  learn  until 
about  14  months  afterwards  that  Gehr  liad 
sold  the  certificate  to  Wright 

On  April  1,  1893,  about  a  month  after  Gehr 
had  bought  the  Barry  avenue  property  at  the 
foreclosure  sale,  and  about  two  weeks  after 
he  had  sold  the  certificate  to  Wright  and  re- 
ceived the  money  therefor,  when,  it  appears 
from  the  evidence,  Cameron  believed  that 
Gehr  had  purchased  for  him  (Cameron)  and 
had  in  Iiis  possession  the  master's  certifi- 
cate of  sale,  appellees  went  to  the  office  of 
Gehr,  and  executed  the  deed  of  trust  sought 
to  be  foreclosed,  to  secure  Cameron's  note 
for  $11,000,  payable  In  one  year  to  his  order. 
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and  Indorsed  by  him  in  blank.  Cameron  and 
his  wife  both  testified  that  at  the  time  the 
deed  of  trust  was  signed  Gehr  assured  them 
that  It  did  not  contain  the  piece  of  property 
owned  by  Mrs.  Cameron,  but  only  that  own- 
ed by  appellee  Robert  Cameron.  It  Is  admit- 
ted that  Cameron  cannot  read,  and  both  Mrs. 
and  Mr.  Cameron  deny  that  the  instmment 
was  read  to  them  at  the  time  of  signing  it. 
The  purpose  of  the  execntion  of  this  note  and 
trust  deed  is  stated  thus  by  Oehr:  "About 
early  In  April,  1893,  after  I  made  this  con- 
tract with  Mr.  Krlewllz  (the  guardian  of  the 
minors),  I  suggested  to  Mr.  Cameron  that  in 
case  of  his  death  that  he  should  give  me  se- 
curity for  my  being  obligated  to  carry  out 
this  contract  with  Mr.  Krlewltz  for  property 
that  I  was  not  buying  for  myself  and  did  not 
want  He  thought  that  was  a  proper  thing 
to  do."  In  regard  to  It  Robert  Cameron  tes- 
tified: "The  $11,000  note  was  given  to  secure 
Gehr  against  loss  In  case  I  might  die,  so  as 
this  property  would  not  be  left  on  his  hands, 
and  it  was  made  out  $11,000  in  place  of  $10,- 

000.  There  was  $1,000  to  be  spent  on  the 
bouse  after  I  got  possession  of  the  property." 
(n  the  writing  of  May  3d,  hereinafter  refer- 
red to  and  set  out,  the  purpose  is  still  further 
declared  as  follows:  "The  said  note  was  de- 
posited with  you  (Gehr)  to  secure  you  from 
loss  by  reason  of  your  having  signed  a  con- 
tract for  the  purchase  of  the  property  on  Bar- 
ry avenue  for  my  benefit." 

April  20,  1893,  Cameron  and  wife  borrow- 
ed of  Gehr  $1,000,  for  the  purpose,  as  they 
state,  of  buying  furniture.  Of  this  loan  $9<X) 
was  subsequently  paid  back  at  difterent  in- 
tervals, the  last  payment  of  $50  being  made 
May  7,  1894. 

On  May  3,  1893,  Gehr  obtained  from  Cam- 
eron and  wife  the  following  writing,  referred 
to  above: 

"Chicago,  May  3,  1893. 

"Arthur  0.  Gehr,  114  Dearlwrn  Street:  Ton 
are  hereby  authorized  to  borrow  such  an 
amount  upon  my  note  for  $11,000,  dated  April 

1,  1893,  secured  by  a  deed  of  trust,  as  you 
may  require.  The  said  note  was  deposited 
with  you  to  secure  you  from  loss  by  reason 
of  yoiu-  having  signed  a  contract  for  the  pur- 
chase of  the  property  on  Barry  avenue  for 
my  benefit.  I  have  received  the  sum  of  $1,- 
Ocio  on  account  of  said  note,  and  in  giving 
you  my  consent  to  raising  additional  amounts 
on  said  note  I  rely  upod  you  to  see  that  such 
amounts  are  paid  promptly,  though  legally  I 
authorize  you  to  use  said  note  for  your  bene- 
fit and  accommodation  at  its  face  value,  at 
your  discretion.  Robert  Cameron. 

"Sarah  F.  Cameron." 
The  Camerons  testified  with  reference  to 
the  purpose  and  intention  of  this  paper  as 
follows: 

Mr.  Cameron  testified:  "Gehr  told  me  that 
be  wanted  to  know  if  I  would  do  him  a  little 
favor  that  morning,  and  I  said  I  would  if  I 
could,  and  he  said  he  would  like  to  use  that 
note  and  the  mortgage  of  mine  for  $1,500  for 


ninety  days,  and  just  about  that  time  Mrs. 
Cameron  came  in,  and  I  told  her  what  Gehr 
wanted,— wanted  to  use  the  note  and  mort- 
gage for  $1,500  for  ninety  days,— and  I  says: 
Tou  know  Mr.  Gehr  better  than  I  do;  If 
you  say  it  is  all  right,  I  am  satisfied;'  and 
Mr.  Gehr  spoke  up,  and  he  says,  'It  would 
be  quite  an  accommodation  for  me,  Mrs. 
Cameron,  if  Mr.  (Tameroo  would  let  me  use 
that  note  for  ninety  days  for  $1,500;'  and 
she  says,  'Well,  Mr.  Gehr,  we  owe  you  $1,000 
now,  and  that  would  be  only  $509  more  than 
what  we  owe  you,  and  I  certainly  think  that 
you  are  good  for  $500.'  'Well,'  I  says,  'Tou 
are  the  doctor,  and  if  you  say  so  I  am  satis- 
fied.' And  then  be  spoke  something  about 
that  there  were  some  taxes  and  interest,  or 
both,  on  the  hake  View  property  of  Walker's 
and  his,  and  then  he  told  Mrs.  Cameron,  after 
that  was  all  talked  about  a  little,  that  he  had 
brought  the  contract  up,  and  showed  It  to 
her;  he  bad  brought  the  contract  np  for  the 
Barry  avenue  property;  that  he  had  signed 
with  the  guardian,  and  it  was  nice  property, 
and  no  trouble  about  It  but  what  we  would 
get  it.  Then  he  said  to  me  that  he  would 
like  to  have  it  in  writing,  to  show  that  he  was 
authorized  to  use  this  note  for  $1,500  for  nine- 
ty days,  and  I  said,  'AH  right;'  and  he  asked 
Mrs.  Cameron  if  she  would  get  him  pen  and 
ink  and  some  paper,  and  she  went  and  got 
him  the  pen  and  Ink  and  paper,  and  after  he 
had  wrote  out  what  had  been  vnrltten  on  the 
paper  he  asked  me  to  sign  it,  and  I  signed  it; 
and  after  I  had  signed  the  paper  two  or  three 
minutes  he  said,  'Well,  Mrs.  Cameron,  I  guess 
it  would  be  better  for  you  to  sign  It  too;' 
and  so  Mrs.  Cameron  signed  It.  I  don't  be- 
lieve Mrs.  Cameron  read  that  paper.  I  didn't. 
I  couldn't  if  I  tried  to.  Nobody  else  was 
present  at  that  time  besides  myself  and  Mrs. 
Cameron.  G€;hr  didn't  read  that  paper  to 
me  nor  to  Mrs.  Cameron  in  my  presence." 

Mrs.  Cameron  testified:  "When  Gehr  came 
there  I  guess  Mr.  Cameron  let  him  in,  and 
I  came  in  a  few  minutes,  and  spoke  to  blm. 
and  asked  him  how  he  was,  and  such  as 
that  Then  I  went  out  again  of  the  room 
in  a  few  minutes,  and  I  came  in  again,  and 
Mr.  Cameron  spoke  to  me  and  told  me  what 
Gehr  wanted;  that  he  wanted  the  loan  of 
$1,500— used  those  words;  that  was  In  Gehr's 
presence,  and  Gehr  told— they  both  told  me 
at  the  same  time— they  both  told  me  about 
It  Gehr  said  he  would  like  to  use  those 
papers  for  $1,500,  and  of  course  I  didn't 
know  that  he  could  use  them  for  any  more 
but  the  $1,500.  Mr.  Cameron  said,  'Would 
it  be  all  right?  and  I  said,  Tes,  we  owe 
blm  $1,000  now,  and  that  surely  you  could 
trust  him  for  $500  more.'  So  we  told  him 
'Yes'— that  he  could  do  it  And  then  he 
asked  me  for  paper,  pen,  and  ink,  and  I 
brought  it,  and  he  wrote  this  paper,  and  Mr. 
Cameron  signed  it.  I  didn't  read  the  paper. 
There  was  nothing  said  about  the  reading  of 
it  Gehr  didn't  read  the  paper  to  me.  Gehr 
told  me  that  the  paper  was  for  getting—so 
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that  he  could  get— tbe  $1,500.  Oebr  stayed 
tbere  It  migbt  be  twenty  minutes  or  half  an 
hour— might  be  half  an  hour.  Something 
further  was  said  by  Gehr  In  reference  to  the 
Barry  avenue  property.  He  talked  a  little 
about  that,  because  that  was  what  Mr.  Cam- 
eron and  him  was  talking  about  when  I 
went  in;  and  he  brought  up  some  kind  of 
paper— contract  or  something— I  don't  ex- 
actly remember  what  it  was.  •  •  • 
Gehr  said  that  was  the  contract  for  the 
Barry  avenue  property,  and  that  we  were 
going  to  get  it,  and  such  things  as  that. 
•  •  •  In  reference  to  this  $1,500,  some- 
thing was  said  about  the  time  by  Gehr.  It 
was  for  ninety  days."  Gehr  stated  tliat  he 
road  the  paper  to  both  Cameron  and  bis 
wife,  and  stated  that  he  wished  to  use  part 
of  the  money  on  the  Lake  View  property.  In 
wliich  he  had  an  interest. 

On  May  20,  1893,  Gehr  borrowed  $6,000 
of  a  man  named  Straus,  for  two  months,  put- 
ting up  the  Cameron  note  and  trust  deed  aa 
collateral  security.  On  July  19th  he  repaid 
$2,000  of  this  loan,  but  was  unable  to  meet 
the  balance  when  due.  Thereupon  Straus 
became  suspicious,  and  refused  to  extend 
the  time  of  payment  unless  Gehr  would 
bring  about  a  meeting  between  him  and 
(Cameron  that  he  might  satisfy  himself  as 
to  the  collateral  and  Gehr's  right  to  so  use 
tbe  Cameron  note  and  trust  deed.  Thereup- 
on Gehr  sent  for  Cameron  to  come  to  tbe 
office  of  Attorney  Werthelmer,  where  Gehr 
and  Straus  awaited  him,  and  at  that  meet- 
ing the  following  writing  was  procured 
from  Gameron: 

"Chicago,  July  27,  1893. 

"I,  tbe  undersigned,  Robert  Cameron,  do 
hereby  declare  that  I  did,  on  the  first  day  of 
April,  1893,  execute  one  promissory  note, 
payable  one  year  after  date,  to  the  order  of 
myself  and  by  me  endorsed,  in  the  principal 
sum  of  $11,000,  with  interest  thereon  at  the 
rate  of  six  per  cent  per  annum,  payable 
half-yearly,  on  tbe  first  day  of  October  and 
of  April  in  each  year,  without  grace,  at  the 
office  of  Arthur  C.  Gehr  &  Co.,  in  Chicago, 
interest  evidenced  by  two  coupon  notes  of 
even  date;  that  said  sum  of  $11,000  was 
paid  me  by  Arthur  C.  Gehr  &  Co.,  and  that 
said  Arthur  O.  Gehr  &  Co.,  upon  the  execu- 
tion thereof,  became  tbe  owners  of  said  note 
and  coupons,  and  had  full  authority  to  ne- 
gotiate or  otherwise  dispose  of  the  same  for 
their  own  use  and  behoof.  Said  note  and 
interest  aforementioned  is  secured  by  trust 
deed  executed  by  me  on  real  estate  in  Cook 
county,  which  said  trust  deed  bears  docu- 
ment number  1,843,226,  recorded  April  5, 
1893,  In  Book  4289  of  Records,  page  36. 

"Robert  Cameron. 

"Signed  in  presence  of 
"B.  J.  Werthelmer, 
"P.  W.  Straus." 

There  seems  to  be  no  question  but  what 
the  procurement  of  this  paper  was"  solely 
for  tbe  purpose  of  enabling  Gehr  to  effect  an 


extension  of  bis  loan  from  Straus.  As  to 
what  took  place  tbere,  and  the  understand- 
ing of  Cameron  with  regard  to  it,  there  is 
conflict  of  evidence.  Attorney  Werthelmer 
testified  that  he  explained  the  purpose'  of 
the  meeting  to  Cameron,  and  that  bis  con- 
clusion was  that  he  understood  what  he  was 
doing,  but  he  would  not  be  certain  whether 
be  read  the  paper  to  Cameron  or  Cameron 
read  it  for  himself,  but  he  was  confident 
that  Cameron  knew  its  contents.  Straus  tes- 
tified that  the  matter  was  explained  to  Cam- 
eron; that  Werthelmer  explained  to  Camer- 
on the  purpose  of  the  meeting  was  that 
Straus,  as  a  business  man,  wanted  to  have 
proper  information  about  tbe  note  and  trust 
deed,  etc.  Hf  then  further  said:  "He  [Cam- 
eron] spoke  to  me  regarding  it  I  told  bim 
it  was  all  right  He  did  not  ask  me  what 
it  was,  or  anything  of  the  sort.  The  paper 
had  already  been  read,  and  I  told  him  It 
was  an  acknowledgment  by  him  that  I  had 
a  right  to  use  this  note,  the  same  as  the 
other  acknowledgment  that  I  had  before." 
Cameron  testified  about  the  meeting,  the  par- 
ties, etc.;  that  Straus  asked  him  if  Gehr  had 
his  note  for  $11,000,  which  he  replied  he 
had;  that  he  was  asked  if  Gehr  was  author- 
ized to  borrow  money  on  it,  etc.;  and.  fur- 
ther: "Mr.  Werthelmer  banded  me  a  paper 
about  the  time  that  conversation  was 
through.  He  asked  me  to  read  It  and  be 
would  like  to  have  me  sign  it.  Gehr  was 
sitting  on  the  window.  •  •  •  I  took  the 
paper  in  my  hand,  and  walked  over  where 
Gehr  was,  and  he  got  up  off  the  window, 
and  I  asked  him  what  this  paper  meant. 
He  said  that  it  was  the  same  as  my  wife 
and  I  had  signed  at  the  house;  that  this 
was  the  people  he  was  getting  the  money 
from;  and  that  they  wanted  to  see  the  ma- 
ker of  the  note,  and  have  him  sign  that  pa- 
per. I  signed  the  paper."  He  further  testi- 
fied that  the  paper  was  not  read  to  him; 
that  nothing  was  said  about  Gehr  having 
paid  him  $11,000  or  about  Gehr  owning  tbe 
paper;  that  he  was  there  about  five  min- 
utes; that  no  one  told  him  that  Gehr  had 
already  borrowed  money  on  the  note  and 
trust  deed;  that  he  had  no  conversation  with 
Werthelmer  beyond  a  mere  introduction; 
that  he  made  no  Inquiry  about  the  loan,  be- 
cause he  supposed  It  was  in  regard  to  the 
$1,500  which  he  had  given  Gehr  permission 
to  borrow. 

Upon  the  execution  of  this  paper  of  July 
27th  Straus  extended  the  time  of  payment 
and  Gehr  a  short  time  thereafter  repaid  the  - 
loan  in  full.  In  order  to  do  this,  however, 
Gehr  had  to  procure  another  loan,  which  he 
did  from  appellant  Bouton  on  August  17, 
1803,  which  loan  was  for  $5,000  for  60  days, 
and  was  on  Gehr's  note,  with  the  Cameron 
note  and  trust  deed  as  collateral.  At  this 
time  Gehr  was  owing  appellant  Wright  $2,- 
000  for  money  which  Wright  had  placed  in 
Gehr's  hands  a  short  time  before  for  another 
purpose  but  which  Gehr  bad  used  for  him- 
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self.  He  also  owed  Straus  $3,000,  balance 
doe  on  the  Straus  loan,  baTing  paid  fl,000 
on  said  loan  a  sbort  time  previous.  At  the 
time  of  procuring  tbe  Bouton  loan,  bo  far 
as  tbe  evidence  discloses,  neither  Bouton,  nor 
his  agent.  Tod,  who  acted  for  Bouton  in  this 
matter,  bad  ever  seen  the  papers  of  May 
3d  and  July  27tb.  Gebr  himself  testified  that 
tbe  paper  of  May  3d  was  placed  by  bim  in 
his  vault  among  a  bundle  of  old  papers  short- 
ly after  the  time  of  procuring  it,  and  he 
never  saw  it  again  until  some  time  in  the 
summer  of  1894.  Gehr  had  been  negotiat- 
ing with  Bouton,  and  bis  agent.  Tod,  for 
some  time,  first  with  a  view  of  selling,  then 
borrowing  on  tbe  Cameron  securities.  The 
paper  of  July  27tb  was  in  the  hands  of 
Straus  until  after  Gehr  obtained  the  money 
from  Bouton,  wlilch  money  it  was  necessary 
for  bim  to  get  before  he  could  secure  the 
release  of  tbe  trust  deed  and  paper  from 
Straus,  and  Tod  turned  this  paper  back  to 
Gehr  a  few  minutes  after  Gehr  had  given 
it  to  him. 

On  March  16,  1894,  Gebr  procured  a  loan 
from  appellant  Wright,  evidenced  by  liis 
Judgment  note  of  that  date  for  $7,700,  to  se- 
cure payment  of  which  he  executed  to  Wright 
a  paper  purporting  to  be  an  assignment  from 
him  to  Wright  of  certain  other  securities 
and  also  Gehr's  Interest  in  the  Cameron  note 
and  trust  deed.  Tbe  language  of  the  In- 
strument, as  to  the  note,  is  as  follows:  "Also 
all  right,  title  and  interest  in  and  to  a  cer- 
tain note  for  the  sum  of  fll.OOO,  made  by 
Robert  Cameron  and  dated  April  1,  1893,  se- 
cured by  deed  of  trust  recorded  in  tbe  re- 
corder's office  of  Cook  county,  Illinois,  in 
Book  4289  of  Records,  at  page  36,  subject 
to  an  encumbrance  or  loan  upon  said  note  of 
the  sum  of  five  thousand  dollars  ($5,000) 
for  which  said  note  is  pledged  with  Walter 
Tod  &  Co.  of  Chicago,  Illinois."  Walter  Tod 
°  &  Co.  is  tbe  name  of  appellant  Bouton's  firm. 
Tbe  purported  assignment  of  the  note  and 
trust  deed  was  necessarily  by  a  separate  in- 
strument, the  note  and  trust  deed  being  in 
Bouton's  possession  at  tbe  time  of  the  trans- 
action. 

During  the  time  of  all  these  transactions 
between  Cameron  and  Gehr,  J.  J.  Wright, 
son  of  appellant  Wright,  was  a  clerk  In 
Gehr's  ofSce,  and  familiar  with  what  was 
going  on.  Oameron  said  that  in  his  visits 
to  Gehr's  office  he  saw  Wright,  Jr.,  much 
oftener  than  be  did  Gehr.  Wright,  Jr.,  took 
the  acknowledgment  of  tbe  trust  deed  from 
Cameron  and  bis  wife,  and  from  his  rela- 
tion in  the  office  we  would  suppose  he  knew 
tbe  object  for  wUch  it  was  given.  That  ob- 
ject is  also  stated  in  the  paper  of  May  3d, 
between  which  and  the  paper  of  July  27th 
there  is  an  obvious  discrepancy,  tbe  former 
stating  the  trust  deed  was  to  secure  Gehr 
against  loss,  and  the  latter  that  Gehr  had 
paid  to  Cameron  $11,000.  which  Wright,  Jr., 
must  have  known  to  be  untrue.  Wright,  Jr., 
testified  that  be  bad  received  both  of  these 


papers  before  making  tbe  Wright  loan  to 
Gebr.  as  well,  also,  as  the  papor  purporting 
to  assign  to  Wright,  Sr.,  Gelir's  Interest  in 
the  Cameron  note  and  trust  deed.  This 
transaction  with  appellant  Wright  was  about 
two  weeks  prior  to  the  maturity  of  the  Cam- 
eron note.  Near  the  middle  of  April,  about 
two  weeks  after  the  maturity  of  said  note, 
Wright  delivered  to  Tod,  Bouton's  agent,  a 
writing  to  tbe  effect  that  Gehr  had  assigned 
his  equity  in  tbe  Cameron  note  and  trust 
deed  to  himself  (Wright),  subject,  to  tbe 
claims  of  Bouton.  After  May  7tb,  the  date 
of  tbe  last  payment  by  Cameron  on  the  $1,- 
000  loan  from  Gehr,  Cameron  received  a  let- 
ter from  Tod  notifying  him  that  bis  911,- 
000  note  had  not  been  paid,  which  appeals  to 
have  been  tbe  first  information  tliat  Cameron 
bad  that  Gehr  bad  hypothecated  his  note 
with  Bouton.  Cameron  had  several  inter- 
views with  Tod  and  Bouton  after  this  in  re- 
gard to  the  matter,  in  one  of  which  he  ex- 
plained to  them  how  be  came  to  give  the 
note  and  trust  deed  to  Gehr,  and  Bouton 
replied  that  it  was  too  bad,  but  that  he 
would  have  to  be  paid. 

Wlien  tbe  period  of  redemption  under  tbe 
foreclosure  sale  of  the  Barry  avenue  prop- 
erty had  expired,  Gehr  was  unable  to  carry 
out  Ills  contract  for  the  purchase  of  the  prop- 
erty. During  all  this  time  Cameron  declares 
be  supposed  that  the  certificate  of  sale  was 
being  held  by  Gebr  for  bim  (Cameron). 
When  Cameron  became  aware  of  the  true 
status  of  afCairs  Jie  was  much  Incensed  at 
Gelir,  and  to  appease  him  Gehr  assigned  him 
some  alleged  securities,  none  of  which  ap- 
pear to  have  been  of  any  real  value. 

From  the  foregoing  it  will  be  seen  that 
the  position  of  appellants  Bouton  and  Wright 
is  that  the  former  is  seeking  here  to  foreclose 
the  Cameron  trust  deed  and  note  to  recover 
the  amount  due  bim  under  the  Gehr  $5,000 
note,  with  interest,  solicitor's  fees,  etc. 
Wright  claims  by  his  cross-bill  that  be  is 
entitled  to  whatever  is  due  on  the  Cameron 
note  and  trust  deed,  less  the  amount  to  which 
Bouton  is  entitled;  that  be  has  an  equitable 
assignment  of  these  securities  to  secure  bis 
loan  of  |7,700. 

In  addition  to  what  has  already  been  said  in 
reference  to  the  findings  of  the  decree  render- 
ed by  the  trial  court  as  to  the  equities  of  the 
parties  to  this  suit,  tbe  decree  finds  that  Gehr 
fraudulently  represented  to  the  appellees 
that  he  had  l)ought  for  them  the  Barry  ave- 
nue property  at  the  foreclosure  sale,  and  held 
in  bis  possession  a  certificate  of  sale  for  said 
property,  when,  in  fact,  the  said  Qebr  liad 
transferred  and  assigned  said  certificate  to 
James  G.  Wright,  and  tliat  said  certificate 
was  paid  for  by  money  received  from  said 
Wright;  that  relying  upon  such  fraudulent 
representations,  which  were  material,  appel- 
lee Robert  Cameron  executed  Ills  principal 
note  for  $11,000,  and  coupon  notes,  and  tbe 
trust  deed  for  certain  property  owned  by 
him;  and  that  the  other  appellee,  Mrs.  Camer- 
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on,  being  Induced  by  said  fraudulent  repre- 
•entatlons,  Joined  with  ber  husband  in  the 
execution  of  sold  trust  deed  for  the  purpose 
of  releasing  her  dower,  and  that  such  acts 
of  appellees  were  for  the  purpose  of  secur- 
ing said  Gehr  harmless  by  reason  of  bis 
supposed  purchase.  The  decree  further  finds 
that  said  Gehr  suffered  no  loss  by  reason 
of  such  pretended  purchase;  tliat  about  April 
20,  1893,  appellees  borrowed  of  said  Gehr 
$1,000,  of  which  apprilees  have  repaid  |900, 
the  last  payment  being  May  7,  1894;  that 
about  May  8, 1893,  by  fraudulent  representa- 
tions, said  Gehr  obtained  permission  from 
appellees  to  use  said  note  and  trust  deed  exe- 
cuted by  them  as  accommodation  paper  to 
the  extent  of  $1,600;  that,  instead  of  only 
borrowing  $1,500,  the  said  Gehr  Iwrrowed 
16,000  of  one  Straus,  using  said  note  and  trust 
deed  as  security;  that  on  August  17,  1893, 
Gehr  borrowed  from  appellant  Bouton  $5,000 
upon  his  individual  note  for  60  days,  with 
Interest,  and  as  collateral  security  to  said 
note  deposited  with  said  Bouton  the  notes 
and  trust  deed  hereinbefore  mentioned,  exe- 
cuted by  the  appellees;  that  said  deposit  was 
without  the  consent,  authority,  or  knowledge 
of  appellees  or  either  of  them;  that  said  ap- 
pellees had  no  knowledge  of  such  fact  until 
after  May  7,  1894,  and  that  no  notice  of  such 
fact  was  received  by  tbem  until  after  said 
date.  The  decree  further  finds  that,  because 
of  tLe  loan  of  appellees  from  Gehr,  said  Gehr 
became  entitled  to  a  lien  on  the  note  and 
trust  deed  for  the  unpaid  balance  due  him 
on  account  of  said  loan,  which  amount  is. 
Including  interest,  $193.39,  and  that,  by  reas- 
on of  Gehr's  depodit  of  said  securities  with 
Bouton,  said  Bouton  acquired  the  rights  of 
Gehr,  and  is  entitled  to  a  lien  to  the  same  ex- 
tent that  Gehr  would  have  been.  The  decree 
further  finds  that  about  March  16,  1894,  ap- 
pellant Wright  loaned  Gehr  $7,700,  and  that 
.Gehr  assigned  to  Wright  certain  securities, 
among  them  being  the  attempted  assignment 
heretofore  mentioned  with  reference  to  the 
note  and  trust  deed  of  appellees;  that  at  the 
time  of  such  transaction  Gehr  was  not  in  pos- 
session of  said  note  and  trust  deed,  and 
that  Gehr's  act  was  without  the  consent, 
knowledge,  or  authority  of  appellees,  or 
either  of  them;  that  said  appellant  Wright 
failed  to  maintain  the  material  allegations 
of  his  cross-bill,  and  that  the  equities  there- 
under were  with  the  appellees,  and  $15.47 
BoHcitor's  fees  are  allowed. 

Heckman,  Elsdon  &  Shaw,  for  appellants. 
Mats,  Fisher  &  Boyden,  for  appellees. 

RICKS,  J.  (after  stating  the  facts).  Ap- 
pellant Bouton  contends  (1)  that,  whatever 
might  have  been  the  original  purpose  of  the 
execution  of  the  $11,000  note  and  trust  deed, 
the  note  became  accommodation  paper  when 
the  Camerons  authorized  Gehr  to  use  them 
for  his  accommodation,  and  that  the  liability 
of  appellees  herein  is  to  be  measured  by  the 
rules  of  law  applicable  to  accommodation 


paper;  (2)  that  bis  loan  to  Gehr  upon  the 
$11,000  note  and  trust  deed  having  goae  to 
the  extent  of  $3,000  to  pay  off  the  prior  loan 
from  Straus  upon  such  note  and  trust  deed, 
and  the  same  having  been  thereby  released, 
he  is  entitled  to  be  subrogated  to  the  rights 
of  Straus  to  the  extent  of  such  payment;  (3) 
that.  If  the  circuit  court  was  right  In  only 
decreeing  a  foreclosure  for  the  amount  that 
was  decreed,  then,  even  in  that  case,  he  is 
entitled  to  a  personal  decree  against  Robert 
Cameron  for  the  balance  due  on  the  $11,000. 

Addressing  ourselves  to  the  first  proposi- 
tion, our  opinion  is  that  such  contention  Is 
not  well  taken.  There  seems  to  be  no  ques- 
tion as  to  the  well-established  rule  of  law 
that  the  assignee  of  a  trust  deed  in  the  nature 
of  a  mortgage  takes  it  subject  to  all  defenses 
which  the  grantor  could  make  against  the 
grantee,  and  that  if  the  assignee  would  pro- 
tect himself  he  must  make  inquiry  of  the 
grantor  whether  he  has  any  defenses  that 
could  be  interposed  against  the  grantee.  Olds 
V.  Cummlngs,  31  111.  188;  McAullffe  v.  Renter, 
166  111.  491,  46  N.  Bl.  1087;  Buohler  v.  Mc- 
Cormlck,  169  111.  269,  48  N.  B.  287.  Neither 
of  the  appellants  is  shown  to  have  exercised 
any  diligence  whatever  to  protect  himself 
upon  the  taking  of  these  securities.  Cameron 
lived  in  Chicago,  and  was  accessible  to  tbem, 
as  shown  by  the  fact  that  be  received  Tod's 
letter  shortly  after  Its  date. 

But  appellants  contend  that  the  note  of 
appellees  was  made  accommodation  paper  by 
the  writings  of  May  3d  and  July  27th,  and 
that  the  above  rule  does  not  apply,  and  VtB 
case  of  Miller  v.  Lamed,  103  111.  562,  is  cited 
as  sustaining  this  position.  We  think  the 
evidence  set  out  in  the  statement  preceding 
this  opinion  makes  it  clear  that  the  note  in 
question  was  not  intended  or  given  as  an  ac- 
commodation note,  and  such  was  the  finding 
of  the  chancellor  In  the  trial  court,  but  It 
was  given  as  mere  security  to  Gehr  against 
loss  by  reason  of  his  undertaking  to  purchase 
the  property  on  Barry  avenue  for  appellees. 
The  original  purpose  of  the  note  and  trust 
deed  is  too  clear  for  dispute.  The  chancellor 
found,  and  we  think  properly,  that  the  writ- 
ing of  May  3d  was  for  but  a  limited  pur- 
pose—that of  enabling  Gehr  to  borrow  $1,500 
for  90  days— and  we  do  not  see  how  that  pa- 
per, given  under  the  circumstances  and  t<x 
the  purpose  disclosed  by  the  evidence,  can 
now  be  construed  as  a  general  authority  mak- 
ing appellees'  note  accommodation  paper  to 
Its  full  face  value,  and  how  its  protection  can 
be  Inroked  by  persons  who  were  never  de- 
ceived by  it  and  unaware  of  its  existence. 
When  the  authority  given  under  the  papers 
of  May  3d  and  July  27th  was  exhausted  by 
the  first  loan  obtained  from  Straus,  the  note 
and  trust  deed  existed  only  for  the  purpose 
for  which  they  were  originally  given,  viz.,  se- 
curity to  Gehr  against  loss,  especially  so  tar 
as  all  persons  were  concerned  who  were  in 
no  way  misled  or  deceived  by  the  papers  of 
May  8d  and  July  27Ui. 
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We  do  not  accede  to  appellants'  contention 
that  the  case  of  MlUer  y.  Lamed,  supra,  bas 
application  to  the  facts  of  this  case  and  la 
controlling  of  It.  In  that  case  the  court  said 
(page  569):  "A  recognized  definition  of  ac- 
commodation paper  Is  either  a  negotiable  or 
nonnegotlable  bill  or  note  made  by  one  who 
puts  his  name  thereto  without  consideration, 
with  the  Intention  of  lending  his  credit  to 
the  party  accommodated;"  and  the  court  in 
that  case  held  that  the  notes  there  in  question 
were  accommodation  notes  ab  initio,  and  were 
so  understood  by  the  parties  to  them.  There 
is  no  contention  that  Bouton,  or  his  agent 
Tod,  ever  saw  or  heard  of  the  paper  of  May 
3d  before  he  made  the  loan  to  Gehr;  and 
It  is  equally  clear  that  neither  of  them  saw 
the  paper  of  July  2Tth  until  after  they  had 
given  Gehr  the  money  which  they  loaned  him, 
and  even  then,  when  Tod  did  receive  the 
paper  of  July  27th,  be  almost  immediately  re- 
turned It  to  Gehr,  thus  Indicating  that  even 
after  he  saw  and  possessed  it  be  attached  no 
or  but  little  value  thereto,  and  certainly  It 
had  no  place  in  his  calculations  about  the  loan 
he  had  just  made  to  Gehr.  The  decree  of  the 
circuit  court  finds,  and  we  think  on  ample 
grounds,  that  Gehr  used  fraud  and  deceit  in 
the  procurement  of  both  of  these  papers, 
and  used  them  in  a  manner  that  be  had  no 
authority  to  do.  This  element  of  fraud  alone 
is  sufficient  to  distinguish  the  present  case 
from  all  of  those  cited  by  appellants  as  fur- 
nishing precedents  for  the  decision  of  this 
case,  and  as  laying  down  rules  for  the  gov- 
ernment of  accommodation  paper. 

It  is  next  contended  that  appellant  Bouton 
should  be  subrogated  to  the  rights  of  Straus, 
inasmuch  as  53,000  of  the  money  obtained 
from  Bouton  went  to  the  repayment  of  the 
Straus  loan.  We  do  not  think  the  doctrine 
of  subrogation  can  be  applied  to  the  facts  in 
this  case.  Bouton  was  a  mere  volunteer. 
The  money  he  paid  to  Gehr  was  not  an  ad- 
vancement for  the  protection  of  any  interest 
held  by  him,  for  at  that  time  he  possessed  no 
Interest.  He  was  under  no  obligation  what- 
ever to  loan  bis  money  to  Gehr,  and  if  he 
did  so  It  was  a  business  transaction  of  such 
a  nature  as  affords  him  no  right  to  Invoke 
the  doctrine  of  subrogation.  In  Beach  on 
Modern  E)quity  Jurisprudence  (section  801) 
the  author  says:  "But  one  who  is  only  a  vol- 
unteer cannot  Invoke  the  aid  of  subrogation, 
for  such  a  person  can  establish  no  equity. 
He  must  have  paid  on  request,  or  as  surety, 
or  under  some  compulsion,  made  necessary 
by  the  adequate  protection  of  his  own -right. 
*  •  *  The  loaning  of  money  to  discharge 
a  lien  does  not  subrogate  the  lender  to  the 
rights  of  the  lienholder."  The  law  of  subro- 
gation is  declared  in  the  following  language 
in  the  American  and  English  Encyclopedia  of 
Law  (volume  24,  p.  281),  and  the  rule  sustain- 
ed by  the  citation  of  numerous  cases  from 
this  and  other  states:  "One  who  advances 
money  to  pay  the  debt  of  another,  in  the  ab- 
sence of  agreement,  express  or  implied,  for 


subrogation,  will  not  be  entitled  to  succeed 
to  the  rights  and  remedies  of  the  creditor  so 
paid  unless  there  is  some  obligation.  Interest 
or  right,  legal  or  equitable,  on  the  part  of 
such  person  in  respect  of  the  matter  concern- 
ing which  theadvance  Is  made,  as  otherwise 
be  is  a  stranger,  a  volunteer,  an  Intermed- 
dler,  to  whom  the  equitable  right  of  subroga- 
tion is  never  accorded." 

It  is  next  contended  that  appellant  Bouton 
is  entitled  to  a  personal  decree  against  Cam- 
eron for  the  amount  of  the  $11,000,  less  the 
amount  found  to  be  due  from  him  by  the 
trial  court  The  court  found  that  Gehr  bad 
no  authority  to  pledge  the  note  and  trust 
deed  as  collateral  security,  and  we  are  unable 
to  see  on  what  ground  he  would.  In  equity, 
be  entitled  to  such  a  decree.  If  Bouton  can- 
not foreclose  this  trust  deed  for  the  full 
amount  of  his  claim,  he  has  no  standing  in 
equity.  It  is  only  by  virtue  of  the  statute 
that  a  money  decree  can  be  rendered  by  a 
court  of  equity  in  a  foreclosure  proceeding, 
and  the  statute  only  provides  for  a  deficiency 
decree  for  the  balance  remaining  due  after 
a  sale  of  the  property  has  failed  to  prodnco 
the  full  amount  found  to  be  due.  That  a 
money  decree  can  be  rendered,  in  a  fore- 
closure suit,  for  a  deficiency  only,  has  been 
decided  by  both  this  court  and  the  Appellate 
Court.  In  Cotes  v.  Bennett,  183  111.  82,  55 
N.  E.  661,  it  was  declared  (page  85,  183 
111.,  and  page  662,  55  N.  B.):  "It  Is  only  In 
virtue  of  power  conferred  by  the  statute  a 
money  decree  can  be  rendered  by  a  court  of 
chancery  in  a  foreclosure  proceeding  against 
the  mortgagor  or  other  person  liable  for  the 
mortgage  debt  8  Am.  &  Eng.  Ency.  of  Law. 
264.  Section  16  of  chapter  95  of  the  Revised 
Statutes,  entitled  'Mortgages,'  authorizes 
courts  In  this  state  to  render  such  decrees 
'for  any  balance  of  money  that  may  be 
found  due  to  the  complainant  over  and  above 
the  proceeds  of  the  sale  or  sales'  of  the  mort- 
gaged premises,  and  provides  that  such  a 
decree  may  be  conditionally  rendered  at  the 
time  the  decree  of  foreclosure  and  sale  Is 
entered,  or  that  it  may  be  entered  after  the 
sale  and  ascertainment  of  the  balance  due. 
It  Is  to  be  noted  this  statute  authorizes  such 
decrees  to  be  rendered  only  'for  any  balance 
of  money  that  may  be  found  due  to  the  com- 
plainant over  and  above  the  proceeds  of  the 
sale  or  sales'  of  the  mortgaged  premises." 

In  Phelan  v.  lona  Savings  Bank,  48  111. 
App.  171,  the  rule  Is  declared  In  the  follow- 
ing language  (page  175):  "Decrees  upon  such 
bills  [foreclosure]  rested  upon  purely  equi- 
table principles,  and  were  solely  for  the  pur- 
pose of  foreclosing  this  right  of  redemption. 
The  courts  rendering  them  were  without 
power  or  jurisdiction,  in  such  proceeding,  to 
render  personal  decrees  for  the  Indebtedness 
secured  by  the  mortgage,  or  even  for  a  part 
of  such  Indebtedness  remaining  unpaid  after 
the  sale  of  the  mortgaged  premises.  •  •  • 
The  mortgagee  might.  If  he  desired  a  judg- 
ment In  personam,  bring  his  action  at  law 
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npon  tbe  Indebtedness,  and  might  at  the 
game  time  file  a  bill  In  chancery  for  tbe  fore- 
closme  of  the  mortgagor's  equity  of  redemp- 
tion. The  remedies  are  concurrent.  4  Kent's 
Com.  184.  The  powers  and  jurisdiction  of 
tbe  courts  of  Illinois  have  been  Increased 
fn  respect  of  such  matters  by  statutory  enact- 
ment, but  with  this  statutory  power  added 
the  courts  of  our  state  are  yet  without  Juris- 
diction to  render  judgments  or  decrees  for 
the  payment  of  the  mortgage  Indebtedness 
against  defendants  in  foreclosure  proceed- 
ings. The  only  addition  to  their  power  is 
such  as  is  given  by  section  16  of  chapter 
95  of  the  Kevlsed  Statutes,  which  autborizes 
the  rendition  of  a  personal  decree  'for  the 
balance  of  money  that  may  be  found  unpaid' 
after  the  mortgaged  premises  have  been  sold 
and  the  proceeds  applied  upon  the  Indebted- 
ness. A  decree  against  the  defendants  In  a 
foreclosure  proceeding  for  the  whole  debt 
would,  therefore,  be  wholly  estrajudiclal.  In 
tbe  case  at  bar  tbe  court  did  not  attempt  to 
exercise  the  statutory  power,  and  it  had  oth- 
erwise no  authority  to  render  a  money  de- 
cree against  any  one." 

In  this  case  the  trial  court  found  that  only 
1193.39,  principal  and  interest,  with  |15.47 
solicitor's  fees,  can  be  collected  out  of  the 
mortgaged  premises  under  the  foredosnre 
of  the  trust  deed.  A  deficiency  decree  Is  not 
asked  because  a  sale  of  the  mortgaged  prem- 
ises will  not  produce  the  amount  found  to 
be  collectible,  but  for  an  entirely  dlCTerent 
inirpose.  Appellants  having  failed  to  recoT- 
a  the  amount  they  claim  to  be  due  in  this 
foreclosure  proceeding,  they  ask  to  have  a 
Judgment  npon  the  note,  which  we  do  not 
think  Is  proper. 

Appellant  Wright  makes  the  further  con- 
tention that  he  is  the  equitable  assignee  of 
the  Cameron  note  and  trust  deed,  and  that 
by  the  writings  of  May  Sd  and  July  27th 
the  Camerons  are  estopped  from  asserting 
any  equities  against  bim.  The  assignment 
to  Wright  was  by  a  separate  instrument,  and 
was  not  such  an  assignment  as  is  contemplat- 
ed by  section  4  of  chapter  98  of  our  Statutes 
(Hnrd'B  Rev.  St  1899),  which  is  by  indorse- 
ment on  the  note.  Tbe  asslg^iment  could 
be  no  more  than  an  equitable  one,  and 
Wright,  as  such  equitable  assignee,  would 
take  subject  to  any  defenses  which  Robert 
Cameron,  the  maker  of  the  note,  might  have 
against  Gehr.  "The  only  assignment  which 
will  cut  off  tbe  equities  of  tbe  maker  of  the 
note  Is  an  assignment  made  in  conformity 
with  the  statute."  Peck  v.  Bllgh,  87  111.  817; 
Haskell  v.  Brown,  65  III.  29;  Melendy  t. 
Keen,  89  III.  895. 

What  has  already  been  said  with  refer- 
ence to  the  papers  of  May  3d  and  July  27th 
will  also  apply  to  the  question  of  estoppel, 
which  principle  is  sought  to  be  Invoked  by 
appellant  Wrlgbt.  The  evidence  disclosed 
that  Gehr  and  Wright,  Jr.,  met  appellant 
Wright,  Sr.,  on  the  street,  when  Gehr  sollclt- 
«d  the  loan  of  $7,700  from  Iiim,  proposing  to 


pat  up  other  security  not  Involved  In  tliis 
litigation,  together  with  his  equity  in  tbe 
Cameron  note,  which  be  Informed  him  was 
pledged  to  Bouton  for  $5,000.  Wright,  Sr., 
after  a  short  conversation,  went  to  the  bank 
and  drew  his  check,  payable  to  Wright,  Jr., 
who  was  the  son  of  appellant  J.  G.  Wright, 
with  instructions  to  examine  the  papers,  and 
if  the  securities  and  papers  were  satisfactory 
to  make  the  loan  and  deliver  the  check.  The 
same  day  Wright,  Jr.,  did  deliver  the  check 
and  received  the  securities  and  the  writing 
signed  by  Cameron  of  date  July  27,  1893. 
We  think  Wright,  Sr.,  made  Wright,  Jr.,  his 
agent  to  pass  upon  this  loan.  The  son  had 
full  knowledge  of  all  the  facts,  and  knew 
that  Gehr's  Interest  in  the  note  was  merely 
for  the  purpose  of  tudemnlty.  He  and  Gehr 
were  operating  together,  willing,  if  not  ac- 
tive, agents  in  the  attempt  to  defraud  the 
Camerons,  and  Wright,  Sr.,  was  chargeable 
with  the  knowledge  of  his  agent  It  Is  quite 
certain  that  if  Wrlgbt  Jr.>  lacked  full  knowU 
edge  of  the  real  relation  of  Gehr  and  Cam- 
eron  he  had  sufficient  knowledge  to  put  him 
npon  inquiry,  which,  if  made,  would  have 
prevented  the  transaction,  if  It  was  an  hon- 
est one,  in  its  Inception. 

Numerous  assignments  of  error  are  made 
as  to  tbe  findings  of  facts  by  the  trial  court 
Concerning  those  findings  we  need  only  say 
that  they  do  not  appear  to  as  to  be  clearly 
and  manifestly  against  tbe  weight  of  the 
evidence,  and  according  to  our  practice  we 
are  not  authorized  to  disturb  them.  It  is  the 
established  rule  of  this  court  that  in  a  chan- 
cery cause  in  which  tbe  chancellor,  as  bere, 
heard  the  witnesses  testify  in  open  court 
the  findings  of  fact  are  not  to  be  disturbed 
unless  clearly  against  the  evidence.  Burgett 
V.  Osborne,  172  111.  227,  50  N.  B.  206;  Delaney 
V.  Delaney,  175  lU.  187,  51  N.  B.  961;  Blom- 
Strom  V.  Dax,  175  111.  485,  51  N.  B.  755; 
£lmstedt  y.  Nicholson,  186  111.  580,  68  N.  B. 
881;  Mayrand  v.  Mayrand,  194  III.  45,  61 
N.  B.  1040;  Mccormick  t.  Miller,  102  IlL 
208,  40  Am.  Rep.  577. 

The  Judgments  of  the  Appellate  Court  are 
affirmed.    Judgment  affirmed. 


(2dS  ni.  230) 

DOWNEY  et  aL  T.  PBOPLB  ex  rel.  RAY- 
MOND.* 
(Snpreme  Conrt  of  Illinois.     Oct  26,  1903.) 
MUNICIPAL  CORPORATIONS— LOCAL  IMPROVB- 

MENTS  —  ASSESSMENTS  —  STATUTES  —  CON. 
STRUCTION  —  CONSTITUTIONAL  LAW  —  JUDG- 
MENT OF  SALES— APPLICATION— DEFENSES. 
1.  An  objection  that  inferior  materials  were 
used   in  paving  certain  streets,  and  that  the 
work  was  deficiently  performed,  is  not  available 
on  an  application  for  judgment  for  the  sale  of 
property  for  nonpayment  of  an  assessment  for 
Euch  improTement,  where  the  evidence  did  not 
show  that  the  improTement  as  constructed  was 
wholly  different  from  that  provided  for  by  the 
ordinance  and  contract. 

■RebearlDK  dmlad  Dee«mb«r  I,  1901. 

1 1-  Sm  Municipal  Corporatlona,  vol.  U,  Cent.  Die. 
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2.  Under  Local  Improveineut  Act  1897,  {  66. 
as  amended  by  Laws  1901  (4  Starr  &  G.  Ann. 
St.  1902,  p.  188,  c.  24,  par.  103),  providing  that, 
where  an  application  is  made  for  the  sale  of 
land  for  a  matured  installment  of  a  special  as- 
sessment, no  defense  or  objections  can  be  made 
which  might  have  been  interposed  in  the  pro- 
ceedings for  the  making  of  such  assessment,  or 
the  application  for  the  confirmation  thereof,  and 
that,  where  the  application  is  for  judgment  of 
sale  for  a  subsequent  installment  only,  no  de- 
fense, except  as  to  the  legality  of  the  pending 
proceeding,  the  amount  to  be  paid,  or  actual 
payment,  shall  be  made,  a  property  owner  who 
had  filed  objections  to  the  first  and  second  in- 
stallments, and  had  had  two  hearings  thereon, 
was  not  entitled  to  object,  on  an  application 
for  judgment  of  sale  for  nonpayment  of  the 
third  installment,  that  the  improvement  was 
improperly  done,  and  that  the  ordinance  au- 
tboriEing  it  was  void. 

3.  Under  Local  Improvement  Act  1897,  {  66, 
as  amended  by  Laws  1901,  providing  that  the 
voluntary  payment  of  any  installment  of  any 
assessment  by  the  owner  shall  be  deemed  an 
assent  to  the  confirmation  of  the  assessment 
roll,  and  shall  be  held  a  waiver  of  all  objec- 
tions to  the  application  for  judgment  of  sale, 
etc.,  where  owners  voluntarily  paid  one  or  more 
installments  of  assessments  for  local  improve- 
ments they  thereby  waived  their  right  to  object 
to  a  judgment  and  order  for  sale  for  nonpay- 
ment of  subsequent  installments. 

4.  Local  Improvement  Act  1897.  S  66,  as 
amended  by  Laws  1901,  provides  that,  on  an 
application  for  judgment  of  snie  of  property 
for  an  unpaid  subsequent  installment  of  a  spe- 
cial assessment,  no  defense,  "except  as  to  the 
legality  of  the  pending  proceeding,"  shall  be 
made.  Beld,  that  the  phrase  "as  to  the  legality 
of  the  pending  proceeding"  applied  only  to  the 
proceedings  in  the  application  for  judgment  of 
sale. 

5.  Local  Improvement  Act  1897,  S  66,  as 
amended  by  Laws  1901,  limiting  defenses  on 
applications  for  judgment  of  sale  for  nonpay- 
ment of  matured  installments  of  special  assess- 
ments, is  not  in  contravention  of  Const,  art.  3, 
prohibiting  one  department  of  government  from 
exercising  the  powers  of  another,  as  an  in- 
fringement on  the  powers  of  the  judiciary. 

6.  Such  section  is  not  in  contravention  of 
Const,  art.  6,  S  29,  requiring  all  laws  relating 
to  courts  to  be  of  general  and  uniform  opera- 
tion. 

Appeal  from  Oook  Ooonty  Court;  O.  N. 
Carter,  Judge. 

Application  by  the  people,  on  relation  of 
one  Raymond,  against  Joseph  Downey  and 
others,  for  a  judgment  of  sale  of  land  for 
nonpayment  of  special  assessments  for  local 
Improvements.  From  a  Judgment  In  favor 
of  relator,  defendants  appeal.    Affirmed. 

Geo.  W,  Wilbur,  for  appellants.  Edgar 
Bronson  Tolman  (Charles  M.  Walker,  Corp. 
Counsel,  of  counsel),  for  appellee. 


RICKS,  J.  Tbis  Is  an  appeal  from  a  Judg- 
ment of  sale  entered  by  the  county  court  of 
Cook  county  against  the  property  of  appel- 
lants for  the  nonpayment  of  the  third  in- 
stallment of  a  special  assessment  made  by 
the  city  of  Chicago  for  paving  Jefferson 
street  to  Madison  street  and  Van  Buren  street 
The  appellants  appeared  and  filed  objections 
to  the  application  for  such  Judgment,  and  in- 
troduced evidence.  The  court,  however, 
overruled  all  objections  and  entered  Judg- 


ment of  sale,  from  which  Judgment  the  pres- 
ent appeal  is  taken. 

The  appellants  urged,  and  offered  evidence 
under,  the  following  objections:  First,  the 
Improvement  as  constructed  Is  other  and 
different  from  the  one  provided  for  In  the 
ordinance,  as  the  materials  used  are  not 
those  required  by  the  ordinance,  and  such 
materials  as  were  used  were  of  an  Inferior 
quality  and  not  suited  to  the  purposes  to 
which  they  were  put  by  the  contractor,  and 
certain  materials  called  for  by  the  ordinance 
and  specifications  were  wholly  omitted  In  the 
making  of  the  improvement;  second,  that 
the  ordinance  is  void  because  of  the  provi- 
sions therein  that  eight  hours  shall  con- 
stitute a  day's  labor,  and  that  alien  labor 
should  not  be  employed  upon  the  work. 

The  evidence  under  the  first  objection  does 
not  sustain  the  objection.  In  so  far  as  It  is 
alleged  that  the  Improvement  is  other  and 
different  from  the  one  provided  for  in  the 
ordinance.  The  evidence  does  show  that  in- 
ferior materials  were  used,  and  that  the 
workmanship  was  in  many  respects  doflcioiit; 
but  that  the  kind  of  Improvement  provided 
for  in  the  ordln.ince  was  placed  in  the  street 
as  required  by  the  ordinance,  the  evidence 
abundantly  shows.  We  have  repeatedly  said 
that  this  objection  cannot  avail  on  the  appli- 
cation for  Judgment  for  sale  unless  It  be 
shown  by  the  evidence  that  the  improvement 
as  constructed  was  a  wholly  different  Im- 
provement from  that  provided  for  by  the 
ordinance  and  contract.  In  the  view  w^e 
take  of  the  case,  however,  all  the  matters 
urged  here  may  be  disposed  of  without  con- 
sideration of  the  evidence  relating  to  them. 
The  application  was  for  Judgment  for  sale 
for  the  third  installment  of  the  assessment 
for  the  Improvement  made. 

By  the  local  Improvement  act  of  1897,  and 
the  amendment  thereto  of  1901,  the  statute 
relating  to  the  practice  and  governing  tlie 
rights  of  property  owners  was  materially 
changed;  and  many  holdings  of  this  court 
have.  In  consequence  of  such  changes,  be- 
come Inapplicable,  inoperative,  and  without 
controlling  effect.  By  section  66  of  said  act 
(4  Starr  &  C.  Ann.  St.  1902,  p.  188,  c.  24. 
par.  103),  it  Is  provided:  "Upon  the  appli- 
cation for  Judgment  of  sale  upon  such  as- 
sessment or  matured  installments  thereof,  or 
the  Interest  thereon,  or  the  Interest  accrued 
on  installments  not  yet  matured,  no  defense 
or  objection  shall  be  made  or  heard  which 
might  have  been  Interposed  In  the  proceeding 
for  the  making  of  such  assessment,  or  the 
application  for  the  confirmation  thereof,  (and 
no  errors  In  the  proceeding  to  confirm,  not 
affecting  the  power  of  the  court  to  entertain 
and  consider  the  petition  therefor,  shall  be 
deemed  a  defense  to  the  application  herein 
provided  for.  When  such  application  is  made 
for  Judgment  of  sale  on  an  installment  only 
of  an  assessment  payable  by  Installments,  all 
questions  affecting  the  Jurisdiction  of  the 
court  to  enter  the  Judgment  of  conflrmation 
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♦and  the  validity  of  the  proceedings*  shall 
be  raised  and  determined  on  the  first  of  snch 
applications.  On  application  for  judgment 
of  sale  on  any  subsequent  Installment,  no  de- 
fense, except  as  to  the  legality  of  the  pend- 
ing proceeding,  the  amount  to  be  paid,  or  ac- 
tual payment,  shall  be  made  or  heard.  And 
It  shall  be  no  defense  to  the  application  for 
Judgment  on  any  assessment  or  any  Install- 
ment thereof  that  the  work  done  under  any 
ordinance  for  an  Improvement  does  not  con- 
form to  the  requirements  of  such  ordinance, 
if  It  shall  appear  that  the  said  work  has 
.been  accepted  by  or  under  the  direction  of 
the  board  of  local  improvements.  And  the 
voluntary  payment  by  the  owner  or  his  agent 
of  any  installment  of  any  assessment  levied 
on  any  lot,  block,  tract  or  parcel  of  land, 
shall  be  deemed  and  held  In  law  to  be  an  as- 
sent to  the  confirmation  of  the  assessment 
roll,  and  to  be  held  to  release  and  waive  any 
and  all  right  of  such  owner  to  enter  objec- 
tions to  the  application  for  judgment  of  sale 
and  order  for  sale.)"  The  section  above 
quoted  from  Is  an  enlargement  and  amend- 
ment of  section  39  of  the  former  and  amend- 
ed acts,  as  they  were  prior  to  the'  act  of  1897, 
and  as  found  In  volume  1  of  Starr  &  Curtis' 
Annotated  Statutes  of  1896,  p.  771.  c.  24,  par. 
155;  and  an  examination  of  the  two  sec- 
tions will  readily  disclose  that  the  statute  as 
now  in  force  is  a  radical  and  marked  de- 
parture from  the  former  statute,  and  the  lim- 
itations as  to  the  rights  of  the  property  hold- 
ers in  matters  of  defense  are  so  much  great- 
er that  It  must  be  admitted  that  the  former 
decisions  of  this  court  -construing  the  earlier 
acts  must  be  of  limited  application  to  the 
act  In  question.  The  one  provision  in  section 
39,  supra,  restiictlng  the  rights  of  defense, 
and  under  which  most  of  the  opinions  of  this 
court  upon  that  question  were  written,  reads 
as  follows:  "Said  report,  when  so  made, 
shall  be  prima  fade  evidence  that  all  the 
forms  and  requirements  of  the  law  In  rela- 
tion to  making  said  return  have  been  com- 
plied with,  and  that  the  special  assessments 
mentioned  in  said  report  are  due  and  unpaid, 
and,  upon  the  application  for  Judgment  upon 
such  assessment,  no  defense  or  objection 
shall  be  made  or  heard  which  might  have 
been  interposed  in  the  proceeding  for  the 
making  of  such  assessment,,  or  the  applica- 
tion for  the  confirmation  thereof."  All  that 
pitrtlon  of  section  66,  supra,  between  the  pa- 
rentheses, beginning  with  the  words  "and  no 
errors"  and  concluding  with  the  word  "sale," 
being  the  conclusion  of  the  quotation,  has 
been  added.  The  above  section  66,  as  enact- 
ed in  1897,  was  amended  In  1901  by  inserting 
that  portion  thereof  between  the  stars,  as 
shown  In  the  quotation.  Section  66,  as  enact- 
ed in  1897,  contains  all  the  above  quotation 
relating  to  the  practice  and  the  rights  of 
the  property  holders  when  the  application  is 
for  the  installment  of  an  assessment  and 
upon  application  for  subsequent  installments 
after  the  first,  the  effect  of  a  voluntary  pay- 


ment of  any  installment,  and  .the  restriction 
of  the  right  to  raise  the  question  that  the 
work  done  under  any  such  ordinance  does 
not  conform  to  the  requirements  of  the  or- 
dinance, where  it  appears  that  it  has  been 
accepted  by  the  board  of  local  improve- 
ments. 

The  appellants  are  Joseph  Downey,  the 
Chicago  Newspaper  Union,  and  D.  R.  Fraser, 
Franklin  Hess,  David  E.  Flsk,  W.  L.  De 
Wolf,  Mary  FIschback,  Mrs.  Arthur  Farrar, 
J.  B.  Mayo,  sluU  W.  B.  Cooper.  It  is  admitted 
of  record  that  all  of  said  objectors  have  paid 
both  the  first  and  second  installments,  except 
W.  L.  De  Wolf  and  Mary  FIschback,  who 
have  paid  the  first  installment,  and  that  Da- 
vid E.  Flsk  filed  objections  to  the  first  and 
second  installments,  but  that  the  objections 
had  been  overruled  and  judgment  of  sale  en- 
tered. It  is  also  shown  that  the  work  has 
been  accepted  under  the  directions  of  the 
board  of  local  Improvements. 

If  effect  is  to'  be  given  to  the  above  section 
66,  it  is  manifest  that  David  E.  Flsk  is  pre- 
cluded from  urging  the  objections  herein  pre- 
sented, by  having  filed  objections  to  the  first 
and  second  assessments,  and  having  had  two 
hearings  previous  to  the  one  at  bar.  Gross 
V.  People,  193  111.  260,  61  N.  E.  1012,  86  Am. 
St.  Rep.  322.  He  is  so  precluded  by  the  pro- 
visions of  the  above  section  that,  where  the 
application  is  for  the  matured  installment  of 
the  assessment,  no  defense  or  objections  can 
be  made  or  beard  which  might  have  been  in- 
terposed in  the  proceedings  for  the  making 
of  such  assessment,  or  the  application  for 
the  confirmation  thereof,  and  by  the  further 
provisions  that,  when  the  application  is  made 
for  judgment  of  sale  of  a  subsequent  install- 
ment only,  no  defense,  except  as  to  the  legal- 
ity of  the  pending  proceeding,  the  amount  to 
be  paid,  or  actual  payment,  shall  be  heard 
or  made,  and  he  is  precluded  upon  the  ob- 
jections as  to  the  character  of  the  work  by 
the  acceptance  of  the  work  by  the  board  of 
local  improvements.  As  to  the  other  object- 
ors, all  the  provisions  of  said  section  66  are 
applicable.  All  the  matters  now  urged  as 
ground  Of  objections,  except  that  relating  to 
the  character  of  the  work,  could  have  been 
made  at  the  application  for  judgment  for  the 
first  Installment.  All  of  these  objectors,  ex- 
cept Fisk,  have  voluntarily  paid  one  or  more 
installments  of  the  assessment,  and  are  by 
the  statute  deemed  to  have  waived  and  re- 
leased any  and  all  right  to  enter  objections 
to  the  judgment  and  order  for  sale,  and  the 
work  has  been  accepted  by  the  board  of  local 
Improvements. 

No  question  is  raised  "as  to  the  legality  of 
the  pending  proceeding."  This  last  quotation 
is  from  section  66,  supra,  and,  we  hold,  ap- 
plies only  to  the  proceedings  in  the  applica- 
tion for  judgment  of  sale,  and  relates  to  the 
proper  returns,  notices,  and  formal  matters 
pertaining  only  to  the  proceedings  under  such 
application  for  judgment  and  order  for  sale. 
In  Gross  r.  People,  supra,  we  had  occasion  to 
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consider  the  above  section  66.  In  tliat  case 
application  tras  made  for  the  sale  of  the 
fifth  installment  of  the  special  assessment. 
The  objection  urged  was  that  the  improve- 
ment made  was  not  the  one  contemplated  by 
ordinance,  but  varied  therefrom  in  various 
material  particulars.  The  county  court  over- 
ruled the  objections,  and  on  appeal  that  Judg- 
ment was  sustained;  and  in  considering  the 
question  relative  to  the  above  section,  among 
other  things,  we  said  (page  262,  193  111.,  page 
1013,  61  N.  E.,  86  Am.  St.  Rep.  322):  "Some 
of  these  applications  for  Judgments  and  or- 
ders of  sale  were  made  after  the  act  of  1897 
took  effect,  and  became  applicable  to  pro- 
ceedings for  their  collection;  and  we  need 
only  inquire  whether  these  objectors  can,  on 
this  application,  file  objections  which  could 
have  been  adjudicated  In  any  one  of  the  for- 
mer adjudications  where  they  appeared  and 
objected  to  Judgment  We  are  of  the  opin- 
ion they  cannot,  but  that  they  are  estopped 
by  the  former  Judgments,  and  are  expressly 
precluded  by  the  statute.  Every  question 
embraced  In  their  first  objections  filed  in  this 
case  could  have  been  raised  In  the  former 
proceedings.  They  were  fully  known  to  them 
at  that  time.  •  *  •  The  questions  that 
are  res  Judicata  are  not  confined  to  those 
raised  and  insisted  on  at  the  former  adjudi- 
cation, but  they  embrace  also  those  which 
were  Involved  in  the  issue  and  might  have 
been  properly  Insisted  on." 

Appellants  cite  Upton  v.  People,  176  IlL 
632,  52  N.  B.  358,  and  quote  that  portion  of 
the  opinion  which  holds  that  previous  pay- 
ments of  installments  upon  assessment 
against  land,  where  the  description  of  the 
land  Is  BO  uncertain  that  the  land  cannot  be 
identified  or  located,  do  not  estop  the  land- 
holder from  objecting  to  Judgments  on  that 
ground.  No  application  is  made  by  appel- 
lants of  that  case  to  the  case  at  bar,  nor  do 
we  think  one  could  be  made.  In  that  case 
numerous  authorities  are  cited,  showing  that, 
where  the  description  of  land  is  void.  It  may 
be  taken  advantage  of  whenever  payment  of 
taxes  against  It  is  sought  to  be  enforced. 
Section  66  of  the  statute,  supra,  was  not  ap- 
plied or  discussed  in  that  case. 

Appellants  say,  if  section  66,  supra,  is  to 
be  given  effect,  it  contravenes  article  3  of  the 
Constitution  of  the  state  of  Illinois,  wliich  de- 
fines the  three  departments  of  government, 
and  prohibits  one  department  from  exercising 
the  powers  of  another,  and  that  said  section 
is  a  curtailing  by  the  legislative  branch  of  the 
powers  of  inquiry  of  the  court.  We  do  not 
think  the  section  subject  to  the  vice  attribut- 
ed to  it  Upon  a  review  of  the  entire  act  rel- 
ative to  local  Improvements,  we  think  the 
Legislature  has  been  careful  to  guard  the  in- 
terests of  the  property  holder,  and  vouch- 
safes to  him  all  the  legal  remedies  and  Judi- 
cial Inquiry  necessary  for  the  proper  mainte- 
nance of  his  property  rights.  While  it  is 
fundamental  that  the  courts  do  and  must 
recognize  the  rights  of  the  Individual  In  re- 


spect of  both  his  person  and  his  property,  it 
must  not  be  overlooked  that  It  Is  the  duty  of 
both  the  legislative  and  Judicial  departments 
to  subserve  the  interests  of  the  publlt.  It  is 
to  the  common  Interest  of  the  public,  and 
the  individuals  composing  it,  that  litigation 
shall  have  an  end.  In  all  these  plans  for 
public  Improvement,  It  Is  necessary.  In  order 
that  the  work  may  be  economically  and  skill- 
fully done,  that  contractors  and  those  deal- 
ing with  the  public  authorities  shall  have  con- 
fidence that  such  authorities  are  acting  with- 
in their  powers,  and  that  there  should  be  at 
the  earliest  practical  time  a  Judicial  deter- 
mination of  any  matter  of  doubt  in  the  ex- 
ercise of  such  power.  The  act  in  question, 
although  it  provides  for  many  hearings  rel- 
ative to  the  organization  of  the  improvement 
district,  the  making  and  confirming  of  the 
as.ses8ments,  and  the  collection  thereof.  In  all 
of  which  and  at  every  step  the  property  own- 
er Is  notified,  has  at  the  same  time  classified 
the  matters  to  be  heard  and  considered  at 
the  various  times,  and  has  provided  that  the 
matters  that  may  be  considered  at  one  time 
and  at  one  hearing  shall  not  be  considered  at 
some  subsequent  one.  If  the  property  own- 
er will  attend  the  various  hearings  of  which 
he  is  notified  and  required  to  attend,  and 
there  protect  his  rights,  as  defined  by  the 
act  In  question,  he  will  have  no  subsequent 
ground  for  complaint.  Nor  does  the  exist- 
ence of  this  act  preclude  the  property  holder 
from  the  assertion  of  his  rights  In  other 
forums  and  under  other  forms  of  law.  In 
the  case  at  bar,  appellants  had  a  remedy  by 
injunction  to  prevent  the  performance  of  acts 
under  what  they  now  say  was  an  Illegal  con- 
tract, and  the  right  of  mandamus  to  compel 
the  construction  of  the  Improvement  accord- 
ing to  the  provisions  of  the  ordinance  and 
the  specifications  thereof.  Nor  Is  the  provi- 
sion of  section  29  of  article  6  of  the  Consti- 
tution, containing  the  requirement  that  "all 
laws  relating  to  courts  shall  be  general  and 
of  uniform  operation,"  violated  by  the  act 
in  question.  The  proceeding  in  question  is  a 
special  provision  not  known  at  common  law, 
and  of  which  special  courts  only  have  Juris- 
diction. To  all  courts  having  Jurisdiction  In 
matters  Involved  In  this  act,  it  is  applicable. 
To  all  persons  affected  by  It,  its  provisions  are 
general  and  of  uniform  operation. 

The  Judgment  of  the,  county  court  of  Cook 
county  Is  In  accordance  with  the  views  en- 
tertained by  this  court,  and  Is  affirmed. 
Judgment  aflSrmed. 


(206  ni.  212) 

MAHER  et  aL  t.  ALDRIOH  et  al.* 
(Supreme  Court  of  Illinois.     Oct.  26,  1903.1 

TRUSTS— PERSONAL    PROPERTY  —  BSTABUSH- 
MENT  —  PAROL    EVIDENCE  —  STATUTE     OF 
FRAUDS— LIMITATIONS— LACHES. 
1.  Evidence  reviewed,  and  held  sufficient  t« 

establish  a  trust  in  personal  property,  and  to 


•Rehearing  denied  December  8,  1X18. 
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show  that  the  trustee  held  the  income  of  prop- 
erty purchased  with  the  trust  fund  in  trust  for 
the  joint  use  of  herself  and  complainants. 

2.  An  express  trust  in  personal  property  is 
not  within  the  statute  of  frauds,  and  may 
therefore  be  created  by  parol. 

3.  Where  a  parol  trust  in  personal  property 
is  established,  the  beneficiaries  of  the  fund  may 
follow  it  into  all  forms  of  investment  which  it 
may  assume. 

4.  Where  a  trust  was  not  repudiated  by  the 
trustee  until  subsequent  to  the  year  1897,  a  bill 
brought  to  enforce  the  same  in  1899  was  not 
barred  by  limitations. 

5.  Where  a  trust  had  been  recognized  by  the 
trustee  and  managed  in  a  manner  satisfactory 
to  the  beneficiaries  until  a  few  months  prior 
to  the  filing  of  a  bill  to  enforce  the  same, 
after  the  trustee  had  repudiated  it  the  lienefi- 
ciaries  were  not  barred  by  laches. 

6.  Where  a  trust  of  personal  property  had 
been  managed  bj  the  trustee  to  the  satisfaction 
of  the  beneficiaries  and  the  income  had  been  ap- 
plied to  their  support  until  a  short  time  before 
the  filing  of  a  bill  to  enforce  the  same,  and  no 
complaint  had  been  made  by  any  of  the  parties 
to  the  suit  to  the  trustee's  management  until 
September  24,  1898,  an  accounting  subsequent- 
ly ordered  should  be  taken  only  from  the  date  of 
such  objection. 

Error  to  Circuit  Court,  Cook  County;  K.  ». 
Tuthlll,  Judge. 

Bill  by  Ella  L.  Aldrich  and  another  againBt 
Lillle  B.  Maber  and  others.  From  a  decree 
in  favor  of  complainants,  defendants  Maber 
bring  error.    Affirmed. 

This  was  a  bill  In  equity  filed  by  EUzabetb 
Stevens  and  Ella  L.  Aldrieh  against  Llllie  B.' 
Maber  and  ottaera  to  enforce  an  alleged  trust 
In  favor  of  the  complainants  in  the  Income 
from  certain  real  estate  situated  In  the  city 
of  Chicago,  herein  referred  to  as  the  "Lake 
Avenue  Property";  In  the  proceeds  of  the 
sale  of  certain  other  real  estate  located  iu 
the  city  of  Chicago,  herein  referred  to  as  the 
"Oakwood  Boulevard  Property";  and  in  the 
income  from  certain  real  estate  located  in  the 
city  of  Boston,  herein  referred  to  as  the  "St. 
Botolph  Street  Property";  and  for  an  ac- 
counting as  to  the  rents  and  profits  of  the 
said  properties,  which  were  alleged  to  be  held 
in  trust  by  Lillle  B.  Maber  for  the  benefit  of 
the  complainants  and  said  Llllie  B.  Maher 
during  their  natural  lives,  and  during  the 
natural  Uf e  of  the  survivor'  of  them. 

The  bill  of  complaint,  as  amended,  alleged 
that  In  the  summer  of  1883,  at  the  farm  of 
one  Benjamin  Sumner,  at  Woodstock,  Conn., 
where  the  complainant  Elizabeth  Stevens  and 
the  defendant  Ullie  B.  Haher  (then  UlUe  B. 
Stevens)  resided,  and  where  the  complainant 
Ella  L.  Aldrich  and  one  Sybil  Aldrich,  since 
deceased,  were  visiting,  one  William  S.  King, 
who  was  also  at  said  fairm,  proposed  to  make 
provision  for  the  above-mentioned  women  for 
their  lives,  by  transferring  to  said  Lillle  B. 
Maber,  in  trust  for  their  Joint  Uvea  or  the 
life  of  the  survivor  of  them,  shares  of  stock 
in  the  American  Paper  Barrel  Company,  then 
owned  by  him.  or  the  proceeds  thereof,  to  the 
value  of  $30,000;  that  Immediately  thereafter 
said  William  S.  King  carried  his  said  pur- 
pose into  effect,  and  transferred  $30,000  worth 
of  stock  of  said  company  to  Lillle  B.  Maher 


in  trust  for  the  use  of  said  Elizabeth  Stevens, 
Ella  L.  Aldrich,  Sybil  Aldrich,  and  LUlie  B. 
Maber  for  their  natural  lives,  or  the  life  of 
the  survivor  of  them;  that  subsequently  said 
stock  was  sold  by  King,  and  the  proceeds, 
amounting  to  $30,000,  were  turned  over  to 
said  Llllie  B.  Maher,  and  were  held  by  her 
upon  the  S9.me  trusts;  that  in  the  spring  of 
1885  the  Oakwood  Boulevard  property  was 
purchased  for  the  sum  of  $8,000,  with  the  con- 
sent of  said  Elizabeth  Stevens,  Ella  L.  Aid- 
rich,  Sybil  Aldrich,  and  Lillle  B.  Maher,  with  > 
the  advice  and  consent  of  William  S.  King, 
and  paid  for  by  Lillle  B.  Maher  out  of  the 
proceeds  of  said  stock,  and  the  legal  title  to 
said  property  taken  In  the  name  of  said  LU- 
lie B.  Maher  upon  the  same  trusts  upon 
which  said  stock  had  before  that  time  been 
transferred  to  her;  that  in  the  fall  of  1886, 
with  the  consent  of  said  Elizabeth  Stevens, 
Ella  L.  Aldrich,  SybU  Aldrich,  and  LiUle  B. 
Maher,  the  Lake  avenue  property  was  pur 
chased  for  the  sum  of  $13,800,  with  the  ad- 
vice and  consent  of  WUUam  S.  King,  and 
paid  for  by  Llllie  B.  Maher  out  of  the  pro- 
ceeds of  said  stock,  and  the  legal  title  to  said 
property  taken  in  the  name  of  LllUe  B.  Ma- 
her; that  said  property  was  held  upon  the 
same  trusts  upon  which  said  stock  was  held 
by  Llllie  B.  Maher;  that  shortly  prior  to  the 
year  1890,  with  the  knowledge  and  consent 
of  Elizabeth  Stevens,  Ella  L.  Aldrich,  and  Lil- 
lle B.  Maher  (SybU  Aldrich  being  then  de- 
ceased), the  further  sum  of  $8,500,  which  was 
a  part  of  said  trust  fund  of  $30,000,  was 
loaned  by  William  S.  King  upon  the  promis- 
sory note  of.  Benjamin  Sumner,  secured  by 
mortgage  upon  the  farm  of  said  Sumner  lo- 
cated at  Woodstock,  Conn.,  said  note  being 
for  the  sum  of  $9,000,  and  including,  besides 
the  $8,500  from  said  $30,000  fund,  the  further 
sum  of  $500  due  from  Sumner  to  Elizabeth 
Stevens;  that  said  note  and  mortgage  were 
deUvered  to  said  LllUe  B.  Maber,  and  were 
received  and  held  by  her  upon  the  same 
trusts  above  referred  to;  that  subsequently,, 
and  In  the  year  1897,  said  UlUe  B.  Maher, 
In  violation  of  her  duty,  as  trustee,  and  with- 
out the  consent  of  the  other  parties  in  inter- 
est, exchanged  the  Sumner  note  and  mort- 
gage for  the  equity  of  redemption  in  the  St. 
Botolph  street  property;  that  said  American 
Paper  Barrel  Company  stock,  said  Oakwood 
Boulevard  property,  said  Lake  avenue  prop- 
erty, and  said  Sumner  note  and  mortgage 
were  transferred  to  LUlie  B.  Maher  at  her 
special  Instance  and  request,  and  upon  her 
verbal  promise  to  hold  said  properties  upon 
the  trusts  alleged;  that  Elizabeth  Stevens 
and  Ella  L.  Aldrich  are  the  sisters  of  the  de- 
ceased mother  of  LUlie  B.  Maher;  that  Eliz- 
abeth Stevens  brought  up  and  educated  Lll- 
Ue B.  Maher  from  her  infancy  imtll  she  was 
grown  to  womanhood;  that  Sybil  Aldrich 
was  the  mother  of  Elizabeth  Stevens  and 
EUa  Aldrich.  and  the  grandmother  of  LlUle 
B.  Maher;  that  from  shortly  after  the  trans- 
fer to  r lillle  B.  Maher  of  the.  American  Paper 
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Barrel  Company  stock,  in  1883,  up  to  the  time 
of  the  marriage  of  Ullie  B.  Maher,  in  1897, 
Elizabeth  Stevena  and  Llllle  B.  Maher  liyed 
together;  that  during  that  time,  with  the 
exception  of  the  time  intervening  between 
1890  and  1892.  Ella  L.  Aldricb  resided  with 
them;  that  Sybil  Aldrlch  also  resided  with 
the  complainants  and  said  Llllle  B.  Maher 
from  1883  up  to  the  time  of  her  death,  iu 
1887;  that  the  parties  resided  at  Worcester, 
Mass.,  as  a  family,  from  the  fall  of  1883  un- 
til the  spring  of  1885,  when  they  removed  to 
Chicago  and  took  up  their  residence  in  the 
Oakwood  Boulevard  proper^,  where  they 
lived  until  1890;  that  in  1880  the  Oakwood 
Boulevard  property  was  leased  for  three 
years,  and  the  rent  paid  to  Llllle  B.  Maher; 
that  in  the  year  1893  the  parties  returned  to 
the  Oakwood  Boulevard  property,  where  they 
resided  until  1897;  that  In  1897  the  Oak- 
wood  Boulevard  property  was  sold  for  $8,- 
000,  and  the  proceeds  received  by  Llllle  B. 
Maher;  that  In  1893  the  Lake  avenue  prop- 
erty was  leased  for  99  years  to  Wallace  L. 
De  Wolf  for  $2,000  per  annum;  that  the  rent 
therefrom  has  been  paid  to  UUle  B.  Maher; 
that  prior  to  such  leasing  Llllle  B.  Maher 
received  $2,000  from  one  J.  Frank  Aldricb 
on  a  forfeited  lease  of  the  said  property; 
that  Llllle  B.  Maher  received  all  the  Income 
from  the  Sumner  note  and  mortgage,  and  all 
the  rents  from  the  St.  Botolph  street  prop- 
erty; that  Llllle  B.  Maher  paid  the  family 
expenses  out  of  the  various  trust  properties, 
or  the  Income  thereof,  and  paid  KUa  L.  Ald- 
ricb an  allowance  at  one  time  of  $15  a 
month,  and  at  a  later  period  $50  a  month; 
that  from  December,  1898,  Llllle  B.  Maber 
repudiated  the  trusts  and  denied  the  rights 
of  Ella  L.  Aldrlch;  and  that  shortly  after- 
wards she  repudiated  the  trusts  as  to  Eliza- 
beth Stevens.  The  bill  prays  that  trusts 
be  declared  and  established  in  the  Lake  ave- 
nue property  and  the  St.  Botolph  street  prop- 
erty, and  in  the  proceeds  of  the  sale  of  the 
Oakwood  Boulevard  property;  that  LUlie  B. 
Maher  be  compelled  to  account  for  the  rents, 
issues,  and  profits  of  all  of  the  various  trust 
properties;  that  she  be  removed  as  a  trustee; 
and  that  a  new  trustee  be  appointed.  The 
parties  defendant  to  the  bill  were  Llllle  B. 
Maher,  Peter  S.  Maher,  her  husband.  Wallace 
L.  De  Wolf,  lessee  of  the  Lake  avenue  prop- 
erty; Eidward  S.  Hill  and  Charles  L.  Beale, 
trustees  of  the  estate  of  Charles  A.  Smith, 
deceased,  who  claimed  an  Interest  in  certain 
of  the  rentals  of  the  Lake  avenue  property  as 
assignee  thereof  under  LUlie  B.  Maher. 

Llllle  B.  Maber  and  Peter  S.  Maher  filed  a 
Joint  and  several  answer,  in  which  they  deny 
the  allegations  of  the  bill  as  to  the  alleged 
proposal  of  William  S.  King  to  transfer  to 
Llllle  B.  Mflher  $30,000  worth  of  stock  of  the 
American  Paper  Barrel  Company  in  trust  for 
E}llzabetb  Stevens.  Ella  L.  Aldrlch,  Sybil 
Aldrlch,  and  Llllle  B.  Maber,  as  averred  in 
said  bill;  that  William  S.  King  ever  made 
any  such  proposition;   that  William  S.  King 


ever  transferred  to  Llllle  B.  Maher  $30,000 
worth  of  stock  of  said  company,  or  any  stock 
of  said  company  or  any  other  company,  in 
trust  or  otherwise;  that  William  S.  King 
sold  said  stock,  and  turned  over  the  proceeds 
to  Lillle  B.  Maher;  that  William  S.  King 
paid  or  turned  over  any  sum  of  money  what- 
ever to  Lillle  B.  Maher,  to  be  held  by  her 
upon  any  trust  whatever;  that  the  Oakwood 
Boulevard  property,  the  Lake  avenue  prop- 
erty, or  the  Sumner  note  and  mortgage  were 
purchased  out  of  the  proceeds  of  tbe  sale  of 
stock  or  any  trust  fund,  and  aver  that  each 
of  said  properties  was  purchased  by  King 
with  bis  own  funds,  and  not  out  of  any  funds 
held  In  trust,  and  that  he  caused  said  prop- 
erties to  be  conveyed  and  transferred  to  said 
Lillle  B.  Maher  as  a  free  and  voluntary  gift 
to  her,  and  not  upon  any  trust  whatever. 
They  deny  that  said  properties,  or  any  of 
them,  were  placed  in  her  name  at  her  re- 
quest, or  that  she  ever  promised  to  hold  the 
same,  or  any  of  them,  upon  the  trusts  alleged 
In  the  bill,  or  upon  any  other  trust.  They 
deny  that  the  family  expenses  and  allowance 
of  Ella  L.  Aldrlch  were  paid  out  of  the  pro- 
ceeds of  the  sale  of  the  $30,000  worth  of 
stock  of  the  American  Paper  Barrel  Com- 
pany, or  out  of  any  trust  fund  whatever,  and 
aver  that  William  S.  King  voluntarily  paid 
to  said  Llllle  B.  Haher,  from  time  to  time, 
small  amounts  of  money,  sufficient  for  her 
support  and  the  expenses  of  said  family,  and 
that  she  voluntarily  gave  complainants  and 
Sybil  Aldricb  a  home,  and  Ella  L.  Aldricb 
an  allowance.  Tbe  answer  also  avers  that 
the  alleged  trusts  are  not  evidenced  in  writ- 
ing signed  by  the  said  Lillle  B.  Maher,  and 
sets  up  the  statute  of  frauds.  Tbe  answer 
likewise  sets  up  tbe  defense  of  laches  and 
of  the  statute  of  limitations,  and  avers  the 
want  of  necessary  parties  to  the  bill  of  com- 
plaint. It  Is  admitted  by  the  answer  tliat 
the  Lake  avenue  property  was  leased  by  LU- 
lie B.  Maher  to  Wallace  L.  De  Wolf  for  99 
years  for  $2,000  a  year,  and  that  she  has 
received  the  rents  therefrom;  that  she  leased 
the  Oakwood  Boulevard  property  from  the 
year  1890  to  1893,  and  received  the  rents; 
that  she  sold  the  property  for  $8,000  in  1897. 
and  received  the  proceeds;  that  she  receiv- 
ed the  interest  on  the  Sumner  note  and  mort- 
gage, and  subsequently  exchanged  said  note 
for  the  equity  in  the  St.  Botolph  street  prop- 
erty. Wallace  L.  De  Wolf  filed  an  answer 
setting  up  an  assignment  of  tbe  99-year  lease 
on  tbe  Lake  avenue  property  to  secure  the 
payment  of  $1,500.  Hill  and  Beale  disclaim- 
ed. 

The  decree  entered  by  the  court  below  sus- 
tained objections  to  the  master's  report, 
which  recommended  the  dismissal  of  the  bill 
for  want  of  equity,  found  the  facts  substan- 
tially as  alleged  in  the  bill  of  complaint, 
granted  the  relief  In  tbe  bill  prayed,  except 
that  no  removal  of  the  trustee  Is  decreed, 
and  re-referred  the  cause  to  the  master  in 
chancery  for  an  accounting.    Llllle  B.  Maher 
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and  Peter. S.  Maher  have  sued  out  a  writ  of 
error  from  tbls  court,  and  tbe  errors  relied 
on  for  a  reversal  of  the  decree  are  (1)  that 
the  decree  Is  against  a  preponderance  of  the 
evidence;  (2)  that  the  court  should  have  dis- 
missed the  bUl  of  complaint  for  want  of  prop- 
er parties;  (4)  that  the  complainants  are  bar- 
red by  reason  of  their  laches;  (5)  that  the 
complainants  are  barred  by  the  statute  of 
Itanltatlons;  (6)  that  the  court  erred  in  sus- 
taining objections  to  the  master's  report;  and 
(7)  that  the  court  should  have  dismissed  the 
complainants'  bill  for  want  of  equity. 

Hamlin  &  Boyden  (Louis  M.  Greeley,  of 
counsel),  for  plaintiffs  in  error.  Parker  H. 
Hoag  (Francis  A.  Riddle,  of  counsel),  for  de- 
fendants In  error. 

HAND,  C.  3.  (after  stating  the  facts).  The 
evidence  found  in  this  record  is  voluminous, 
and  upon  vital  questions  conflicting.  It, 
however,  appears  from  the  testimony  of  all 
the  witnesses  who  testified  upon  the  subject 
that  the  relationship  of  the  parties  as  stated 
in  the  bill  was  correct,  and  that  Elizabeth 
Stevens  brought  up  Lillle  B.  Maher  from  her 
infancy,  and  that  she  regarded  Mrs.  Stevens 
in  the  light  of  a  mother,  though  she  was  nev- 
er legally  adopted;  that  in  the  summer  of 
1883  Elizabeth  Stevens,  Ella  L.  Aldrich,  Sybil 
Aldrlch,  and  Lillle  B.  Maher  were  at  the  farm 
of  Benjamin  Sumner,  near  Woodstock,  Conn., 
where  Mrs.  Stevens  bad  served  in  the  ca- 
pacity of  housekeeper  for  Mr.  Sumner  for 
many  years  and  where  LllUe  B.  Maber  had 
spent  the  greater  part  of  her  life,  and  where 
Mrs.  and  Miss  Aldrich  were  then  visiting; 
that  while  there  they  met  William  S.  King 
of  Minneapolis,  Minn.,  a  man  of  wealth 
who  often  visited  at  the  Sumner  farm,  and 
was  then  at  the  farm  upon  business  with 
Mr.  Sumner,  who  was  then  financially  embar- 
rassed; that  the  four  women  were  without 
means  of  support,  and  that  an  arrangement 
was  made  at  that  time  by  William  S.  King 
with  Lillle  B.  Maher,  or  with  all  of  said 
women,  whereby,  in  the  fall  of  that  year, 
Mrs.  Stevens,  her  mother,  her  sister,  and  Lil- 
lle B.  Maher  left  the  Sumner  farm  and  re- 
moved to  Worcester,  Mass.,  rented  a  house 
and  lived  together  until  the  spring  of  1885, 
their  expenses  during  that  time  being  pro- 
vided from  funds  furnished  by  Wliliam  S. 
King;  that  during  the  spring  of  1886  the  Oak- 
wood  Boulevard  property  was  purchased  and 
paid  for  by  Lillle  B.  Maher  with  funds  re- 
ceived from  King,  the  deed  thereto  being 
made  to  Lillle  B.  Maher;  that  the  family  on 
May  1st  of  that  year  moved  to  CSilcago,  took 
possession  of  the  Oakwood  Boulevard  house, 
and  continued  to  reside  there  until  May  1, 
1890,  at  which  place  Sybil  Aldrich  died  in 
the  year  1887;  that  on  May  1,  1890,  the  Oak- 
wood  Boulevard  property  was  rented,  and 
Elizabeth  Stevens  and  Lillle  B.  Maher  went 
East,  Miss  Aldrich  remaining  In  Chicago, 
where  she  was  preparing  herself  for  the 


profession  of  teacher  at  the  Cook  County 
Normal  School;  that  In  the  spring  of  1892 
she  Joined  Mrs.  Stevens  and  Lillle  B.  Maher 
in  New  England;  that  in  the  spring  of  1893 
the  three  women  returned  to  Chicago,  and 
took  up  their  residence  as  a  family  in  the 
Oakwood  Boulevard  property,  where  they  re- 
sided until  in  May,  1897,  when  the  property 
was  sold,  and  Mrs.  Stevens  and  LiUie  B. 
Maber  went  to  Boston,  where  Llllie  B.  Maher 
was  shortly  thereafter  married;  that  Saia  L. 
Aldrich  remained  in  Chicago;  that  in  the 
fall  of  1886  the  Lake  avenue  property  was 
purchased  for  $13,800  and  paid  for  by  Lillle 
B.  Maher  with  money  received  from  King, 
and  the  title  thereto  was  conveyed  by  the 
seller  to  LllUe  B.  Maher;  that  in  1893  a 
ground  lease  was  made  thereon,  under  the 
advice  of  WUllam  S.  King,  by  Llllie  B.  Ma- 
her to  Wallace  L.  De  Wolf,  for  99  years,  at 
the  annual  rental  of  $2,000;  that  prior  there- 
to Lillle  B.  Maher  had  received  the  sum  of 
$2,000  on  the  forfeiture  of  a  lease  of  that 
property  from  one  J.  Frank  Aldrich;  that  In 
1890  WllUam  S.  King  turned  over  to  LUlie 
B.  Maher  the  Sumner  note  and  mortgage  for 
$8,500;  that  LilUe  B.  Maher  received  all 
rents  from  the  Oakwood  Boulevard  property, 
and  the  proceeds  of  the  sale  of  that  prop- 
erty, also  all  the  rents  and  forfeiture  money 
from  the  Lake  avenue  property,  also  the  in- 
terest on  the  Sumner  note  and  the  rents  of 
the  St  Botolph  street  property;  that  from 
the  time  the  parties  went  to  live  in  Worces- 
ter, In  1883,  up  to  the  time  of  the  marriage  of 
Llllie  B.  Maher,  said  women,  and  each  of 
them,  bad  no  property  or  Income  other  than 
such  as  was  received,  directly  or  indirectly, 
from  William  S.  King,  excepting  a  small 
amount  earned  by  Ella  L.  Aldrich  making 
corsets  during  their  residence  in  Worcester; 
that  during  that  time  all  expenses  of  the 
family,  including  the  allowance  to  Ella  L. 
Aldrich,  were  paid  by  Lillle  B.  Maher  out  of 
funds  received  by  her,  directly  or  Indirectly, 
from  William  S.  King— that  is,  from  money 
paid  to  her  by  him,  or  from  the  rents  and 
profits  of  the  property  which  had  been  pur- 
chased and  paid  for  by  her  with  funds  re- 
ceived from  him. 

The  main  controverted  question  of  fact  is 
as  to  what  the  arrangement  was  between 
William  S.  King  and  Lillle  B.  Maher  and 
the  other  three  of  said  women,  by  virtue  of 
which  LilUe  B.  Maher  became  possessed  of 
the  property,  the  use  of  which  during  the 
lives  of  said  women,  or  the  survivor  of  them, 
is  now  in  controversy.  The  evidence  offered 
on  behalf  of  the  complainants  tended  t6  show 
that  in  the  year  1883,  and  while  the  parties 
were  all  at  the  Sumner  farm,  William  R. 
King  created  a  trust  for  the  support  and 
maintenance  of  the  complainants,  their  moth- 
er, Sybil  Aldrich,  and  Lillle  B.  Maher,  or 
the  survivor  of  them,  by  the  transfer  to 
Lillle  B.  Maher,  In  trust,  of  $30,000  worth 
of  stock  of  the  American  Paper  Barrel  Com- 
pany; that  King  shortly  afterwards  sold  said 
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stock  for  130,000;  that  the  proceeds  of  the 
sale  were  turned  over  by  bltn  to  Idllie  B. 
Maber  from  time  to  time,  and  that,  by  con- 
sent of  all  the  parties  in  Interest,  $8,000  of 
the  proceeds  was  Invested  In  the  Oakwood 
Boulevard  property,  and  $13,800  In  the  Lake 
avenue  property;  that  the  title  to  these  prop- 
erties was  taken  In  the  name  of  Lillie  B. 
Maher  by  the  consent  of  all  the  parties,  the 
reason  for  making  the  transfer  to  her  being 
that  she  was  the  youngest  of  the  number, 
and  the  best  able  to  manage  the  same;  that 
she  took  title  to  said  properties  upon  the 
same  trusts  upon  which  the  original  trust 
was  created;  that  In  the  spring  of  1890  King 
turned  over  to  her  the  balance  of  said  $30,- 
000  in  the  form  of  $8,500  of  the  Sumner 
note  and  mortgage,  which  she  also  held  In 
trust;  that  IJllie  B.  Maber  recognized  such 
trust  until  after  the  time  of  her  marriage 
by  repeatedly  admitting  that  she  held  the  in- 
come of  all  of  said  properties  for  the  benefit 
of  said  women,  and,  in  recognition  of  said 
trust,  used  the  income  from  said  properties 
as  they  became  income-bearing,  as  well  as 
the  interest  upon  the  Sumner  note  and  mort- 
gage, in  defraying  the  family  expenses  and 
paying  the  allowance  to  Miss  Aldricb.  The 
testimony  of  the  defendant  was  to  the  effect 
that  William  S.  King  never  owned  any  stock 
in  the  American  Paper  Barrel  Company; 
that  he  never  set  aside  or  transferred  to  her 
any  stock  or  moneys  or  securities  of  any 
sort  as  a  trust  fund,  upon  the  trusts  alleged 
or  otherwise;  that  the  stock  of  the  Ameri- 
can Paper  Barrel  Company  was  absolutely 
worthless  at  all  times;  that  the  moneys  used 
by  Lillie  B.  Maher  previous  to  1890  for  the 
family  expenses  was  money  that  was  volun- 
tarily given  to  her  by  Ivlng  in  small  amounts, 
from  time  to  time,  for  tb6  purpose  of  meet- 
ing her  expenses,  and  that  she  voluntarily 
and  as  a  gift  supported  the  complainants, 
who  were  her  aunts  and  were  members  of  her 
family,  out  of  said  moneys;  that  she  vol- 
untarily and  as  a  gift,  subsequent  to  1890. 
paid  all  family  expenses  out  of  the  Issues  and 
profits  of  the  Oakwood  Boulevard  and  Lake 
avenue  properties  and  the  Sumner  note  and 
mortgage;  that  she  also  paid  the  allowance 
made  to  Miss  Aldrlch  out  of  the  same  mon- 
eys; that  the  Oakwood  Boulevard  and  Lake 
avenue  properties  and  the  Sumner  note  were 
each  and  all  of  them  given  to  her  by  Wil- 
liam S.  King  as  gifts,  without  any  solicitation 
or  request  upon  her  part  and  not  upon  any 
trust;  that  he  paid  the  money  for  these  sev- 
eral properties,  and  caused  them  to  be  trans- 
ferred to  her  as  gifts;  that  be  paid  for  them 
out  of  his  own  money,  and  not  out  of  any 
trust  fund;  and  that  she  never  promised  to 
bold  said  properties,  or  any  of  them,  upon 
the  said  trusts  or  upon  any  trusts. 

The  testimony  bearing  upon  the  question 
as  to  whether  or  not  the  property  transferred 
to  Ullie  B.  Maher  by  William  S.  King  was 
given  to  her  by  him  absolutely,  or  whether 
It  was  transferred  to  her  in  trust,  the  object 


of  the  trust  being  to  create  an  income  for 
the  support  of  said  women  and  the  survivor 
of  them.  Is  confined  almost  entirely  to  the 
testimony  of  the  complainants  and  that  of 
Lillie  B.  Maher.  As  we  view  the  matter,  the 
testimony  of  Elizabeth  Stevens  and  Ella  L. 
Aldrlch,  standing  alone  and  uncontradicted 
by  that  of  Lillie  B.  Maher,  Is  amply  suffi- 
cient to  establish  that  William  S.  King  set 
aside  a  fund  of  $30,000,  consisting  of  shares 
of  stock  of  the  American  Paper  Barrel  Com- 
pany, or  $30,000  in  cash  in  lieu  thereof,  the 
earnings  of  which  were  to  be  used  to  support 
said  women  during  their  lives,  or  during  the 
life  of  the  survivor  of  them;  and  it  cannot 
be  controverted  that  trusts  In  personal  prop- 
erty of  the  character  mentioned  may  be  es- 
tablished by  parol  evidence.  If  the  evidence 
to  establish  the  trust  is  clear  and  convlndng. 
The  testimony  of  the  complainants  la  cor- 
roborated by  that  of  a  number  of  witnesses 
who  met  and  conversed  with  Lillie  B.  Maber 
at  their  respective  homes,  aod  at  her  home 
in  Chicago,  with  reference  to  the  manner  in 
which  she  held  said  property.  Nellie  Whit- 
combe  testified  she  knew  Mrs.  Stevens  and 
Lillie  B.  Maher.  She  said:  "I  first  met 
them  in  my  own  home  in  1885.  Mrs.  Stevens 
and  Miss  Stevens  were  present  They  told 
us  of  acquiring  property  through  W.  S.  King, 
and  told  us  the  property  was  the  result  of 
stock  of  the  barrel  factory;  that  he  had  giv- 
en them  the  stock  in  this  paper  barrel  fac- 
tory; that  tbey  were  to  have  the  income. 
Mrs.  Mailer  said  the  property  was  for  her 
mother,  her  grandmother,  the  aunt  and 
herself."  Grace  B.  Foster,  Isabel  N.  Adams. 
Rebecca  Adams,  and  Winnie  H.  Wiles  tes- 
tified to  admissions  of  Lillie  B.  Maher  of 
a  similar  character.  These  witnesses  appear 
to  be  entirely  reputable  and  not  unfriendly 
to  either  of  the  parties.  Shortly  after  the 
marriage  of  Lillie  B.  Maber,  in  reply  to  a 
letter  written  by  Ella  L.  Aldrlch  to  her,  de- 
manding that  she  account  to  her  for  her  in- 
terest in  said  trust  fund.  Miss  Aldrlch  re^ 
celved  a  letter  bearing  date  October  6,  1898. 
from  Lillie  B.  Maber,  which  is  as  follows: 
"Your  letter  of  Septeml>er  24  was  received. 
In  answer  will  say,  you  will  have  $50  (fiftyi 
a  month  ($600  per  year)  as  you  have  been 
having  and  as  intended  yon  should  have  as 
long  as  you  needed  it  and  It  can  be  paid 
to  you  direct  once  a  quarter,  but  cannot  be 
given  to  you  outright,  as  none  of  It  is  given 
to  any  one  outright"  From  a  '•arefnl  con- 
sideration of  this  evidence,  in  connection 
with  the  evidence  of  the  complainants,  -we 
are  unable  to  say  that  the  chancellor  erred 
in  holding  that  the  trust  had  been  establish- 
ed, and  that  Lillie  B.  Maher  held  the  income 
of  said  properties  in  trust  for  the  joint  bene- 
fit of  Sybil  Aldrlch,  Elizabeth  Stevens,  Slla 
L.  Aldrich,  and  herself  during  their  natural 
lives,  and  during  the  life  of  the  survivor  of 
them. 

There  is  evidence  in  the  record  tending  to 
show   that  William   S.   King  was  never   a 
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stockholder  in  the  American  Paper  Barrel 
Coinpany,  and  that  the  stock  of  said  company 
bad  no  market  value.  If  it  be  conceded  that 
this  testimony  is  In  part  true,  we  do  not 
think  these  facts  a  bar  to  the  right  of  re- 
covery In  this  case.  It  must  be  conceded  that 
William  S.  King  was  largely  Interested  In 
the  American  Paper  Barrel  Company,  that  he 
spent  large  sums  of  money  in  attempting  to 
perfect  the  manufacture  of  flour  barrels  from 
paper,  and  that  he  and  others  believed  in 
the  ultimate  success  of  the  company.  It  be 
set  aside,  or  agreed  to  set  aside,  for  the  ben- 
efit of  said  women,  the  Income  from  |30,000 
worth  of  that  stock,  and  the  stock  afterwards 
proved  to  be  worthless,  and  be  substituted 
in  the  place  of  the  stock  $30,000  In  cash, 
which  he  delivered  in  lien  of  the  stock  to 
UlUe  B.  Maher  upon  the  same  trust  upon 
which  the  stock  was  to  be  held,  It  would 
seem  clear  that  after  she  had  received  the 
cash  she  ought  not  to  be  permitted  to  repudi- 
ate the  trust,  and  hold  the  property  purchased 
therewith  freed  from  the  trust  by  reason  of 
the  fact,  alone,  that  the  $30,000,  which  was 
ultimately  invested  by  her  in  the  property 
which  she  now  holds,  was  not  money  re- 
ceived from  the  sale  of  the  stock,  but  was 
cash  substituted  by  the  donor  In  lieu  of  said 
stock.  A  perusal  of  this  record  must  con- 
vince, we  think,  any  fair  mind,  that  Eliza- 
beth Stevens  and  Ldllie  B.  Maher,  in  com- 
pany with  SybU  Aldrlch  and  Ella  L.  Aldrlch, 
would  not  have  left  the  Sumner  farm,  where 
they  had  made  their  home  for  16  years,  with- 
out any  property  or  means  of  support,  and 
set  up  an  independent  establishment  at  Wor- 
cester, unless  there  was  a  definite  under- 
standing with  William  S.  King  that  their  fu- 
ture support  was  provided  for.  The  fact  that 
William  S.  King  did  talk  with  said  women 
about  setting  aside  for  their  support  certain 
interests  in  said  American  Paper  Barrel  com- 
pany cannot  be  questioned.  It  is  also  admit- 
ted that  from  the  time  said  four  women  left 
the  Sumner  farm  they  were  provided  for  by 
William  S.  King,  and  that  he  did  ultimately 
make  an  investment.  In  the  name  of  Llllle  B. 
Maher,  of  about  $30,000,  the  Income  of  which 
was  used  for  their  maintenance  and  support 
by  Llllle  B.  Maher  down  to  shortly  after  her 
marriage.  These  admitted  facts,  In  our  opin- 
ion, afford  strong  presumptive  evidence  that 
the  title  to  said  property  is  held  by  Lillie 
B.  Maher  in  pursuance  of  the  original  ar- 
rangement made  between  William  S.  King 
and  said  women  in  the  summer  of  1883  at 
the  Sumner  farm.  While  there  Is  no  direct 
proof  that  WilUam  S.  King  substituted  $30,- 
000  in  cash  in  lien  of  the  stock,  which  appears 
to  have  proven  worthless,  we  think  said  sub- 
stitution can  I)e  legitimately  Inferred  from  the 
fact  that  after  he  had  agreed  to  set  aside  the 
stock,  and  it  had  proven  worthless,  he,  with- 
out notifying  the  complainants  that  the  stock 
was  without  yalae,  invested  a  like  amount 
through  the  trustee  who  had  originally  been 
selected  to  administer  the  trust,  and  tliat 


said  trustee  recognized  the  original  trust  and 
executed  the  same  for  a  period  of  15  years 
In  a  manner  satisfactory  to  all  parties  in- 
terested therein. 

The  bill  is  framed  upon  the  theory  that  a 
parol  trust  in  personal  property  was  created, 
and  the  property  thus  set  aside  was  Invested 
by  the  trustee  in  the  property  the  income  of 
which  is  now  sought  to  be  reached,  and  that 
the  original  trust  thereby  became  impressed 
upon  the  property  now  held  by  the  trustee; 
and,  this  contention  having  been  sustained, 
the  statute  of  frauds  does  not  apply,  for  the 
reason,  as  has  been  already  suggested,  that 
a  verbal  trust  in  personal  property  may  be 
created  by  parol  (Price  v.  Lalng,  152  111.  380, 
38  N.  E.  921);  and,  when  such  trust  is  es- 
tablished, it  is  well  settled  the  beneficiaries 
of  such  fund  may  follow  the  fund  into  all 
forma  of  investment  which  it  may  assume 
(Brelt  V.  Yeaton,  101  111.  242). 

The  trust  here  was  not  disavowed  by  the 
trustee  until  subsequent  to  the  year  1807, 
and.  as  the  bill  was  filed  in  1899,  the  statute 
of  limitations  will  not  bar  a  recovery,  as  that 
statute  never  begins  to  run  so  as  to  bar  the 
recovery  of  a  trust  fund  until  subsequent  to 
the  disavowment  of  the  trust  by  the  trustee. 
Albretch  v.  Wolf,  58  111.  18C;  Hancock  y. 
Harper,  86  HI.  445. 

The  trust  having  been  recognized  by  the 
trustee  and  executed  in  a  manner  satisfacto- 
ry to  both  trustee  and  cestuls  que  trustent 
until  a  few  months  prior  to  the  time  of  the 
filing  of  the  bill  herein,  there  was  no  oc- 
casion to  file  a  bill  to  enforce  the  same  at 
an  earlier  date,  and  the  complainants  are 
not  barred  by  reason  of  their  delay  in  com- 
mencing suit,  as  laches  is  imputable  only 
where  there  has  been  gross  negligence  or 
great  delay  in  asserting  a  right. 

The  question  sought  to  be  litigated  here  is 
the  ownership  of  the  rents  and  profits  aris- 
ing from  said  trust  properties  now  held  by 
Lillie  B.  Maber;  and  William  S.  King,  or 
he  being  deceased,  bis  heirs  and  persona) 
representatives,  were  not  necessary  parties, 
as  no  relief  was  demanded  of  them.  Grafton 
Dolomite  Stone  Co.  v.  St  Louis,  Chicago  & 
St.  Paul  Railway  Co.,  199  III.  458,  65  N.  E. 
424. 

The  important  question  in  this  case  is  one 
of  fact,  and  we  are  of  the  opinion  that  the 
evidence  found  in  this  record  fully  Justifies 
the  findings  of  the  chancellor  that  Lillie  B. 
Maber  held  the  income  produced  by  the 
fund  received  by  her  from  William  S.  King 
in  trust,  in  its  present  form  of  Investment, 
for  the  benefit  of  the  complainants  and  her- 
self, and  that  she  should  account  to  the  com- 
plainants for  their  share  of  such  income. 

The  question  arises,  however,  from  what 
date  should  the  account  be  had?  The  de- 
cree does  not  fix  such  date,  but  simply  re- 
refers  the  case  to  the  master  for  the  pur- 
pose of  an  accounting.  It  clearly  appears 
thbt  for  many  years  the  appellant,  Mrs. 
Maher,  administered  the  trust  in  a  manner 
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satisfactory  to  both  tbe  complainants,  and  it 
Is  reasonable  to  Infer  from  tbe  eTldence  in 
tills  record  that  the  income  from  this  trust 
fund,  -whether  received  in  the  form  of  rent 
or  interest,  was  used  for  tbe  Joint  benefit 
of  the  complainants  and  tbe  defendants,  and, 
while  perhaps  not  used  for  their  benefit  in 
equal  proportions,  it  was  used  in  such  man- 
ner tbat  all  were  satisfied  with  its  disburse- 
ment. At  least  no  complaints  are  made  by 
any  one  of  the  parties  to  this  suit  untu  Sep- 
tember 24,  1898,  the  date  of  the  letter  of 
Miss  Aldrlch  to  Mrs.  Maher.  That  letter  ap- 
pears to  have  been  the  first  time  complaint 
was  made  by  Miss  Aldrich,  or  any  one  else,  as 
to  the  manner  in  which  tbe  income  arising 
from  said  trust  fund  was  being  applied  by 
Mrs.  Maher.  We  are  therefore  of  the  opin- 
ion that  date  should  be  taken  as  the  date 
from  which  Mrs.  Maher  should  be  required 
to  account  for  the  rents  and  interest  de- 
rived by  her  from  said  trust  fund,  whether 
held  by  her  In  money,  securities,  or  invested 
in  real  estate. 

The  decree  of  the  circuit  court  will  be  af- 
firmed. 


(6»  Ohio  St  142) 

BALTIMORE  &  O.  R.  CO.  T.  McCLEILLAN. 

(Supreme  Court  of  Ohio.    Oct  27,  1903.) 

RAILROADS— ACCIDENT  AT  CROSSINO— CON- 

TRIBUTORT  NBOLIOBNCBl— DIREOT- 

INQ  VERDICT. 

1.  The  rule  that  a  person  in  full  possession  of 
his  senses  of  sight  and  beariDg  should  exercise 
them  to  protect  himself  from  danger  when 
about  to  cross  a  known  track  of  a  steam  rail- 
road at  a  street  crossing,  applies  to  a  condition 
where  the  atmosphere  is  more  or  less  clouded 
by  steam  and  smoke,  and  it  is  negligence  on  his 
part  which  will  defeat  a  recovery  for  injuries 
received  from  a  passing  train  to  undertake  to 
cross  without  waiting  for  the  atmosphere  to 
clear  so  tiiat  his  vision  may  be  unobstructed,  or 
taking  other  adequate  means  to  ascertain  the 
presence  of  danger. 

2.  Where  the  testimony  of  the  plaintiff  raises  a 
clear  presumption  of  negligence  on  his  part  which 
directly  contributed  to  his  injiu-y,  and  no  testi- 
mony IS  offered  by  him  tending  to  rebut  that 
presumption,  it  is  the  duty  of  the  trial  court  to 
sustain  a  motion  by  the  defendant,  made  at  the 
conclusion  of  plaintiff's  evidence,  to  direct  a  ver- 
dict, and  a  refusal  to  sustain  such  motion  Is  er- 
ror. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Richland  County. 

The  action  below  was  brought  by  defend- 
ant in  error,  Ida  L.  McClellan,  administratrix, 
against  the  Baltimore  &  Ohio  Railroad  Com- 
pany, to  recover  for  the  negligent  killing  of 
Madison  McClellan,  who  met  bis  death  by 
being  run  over  by  the  caboose  of  a  local 
freight  train.  Tbe  defense  was  a  denial  of 
negligence  by  defendant  and  a  charge  of 
contributory  negligence  on  the  part  of  the 
deceased.  At  the  conclusion  of  the  pialntifTs 
testimony  defendant  moved  the  court  to  di- 
rect a  verdict  tor  defendant,  which  was  over- 
ruled, and  the  cause  submitted  to  the  Jury 
on  plaintiff's  testimony.    A  recovery  was  had, 


which  was  sustained  by  tbe  circuit  court, 
and  the  company  brings  error.    Reversed. 

J.  H.  Collins  and  Cummings  &  McBride, 
for  plaintiff  in  error.  Douglass  &  Mengert, 
for  defendant  In  error. 

SPEAR,  J.  The  accident  occurred  at  a 
street  crossing  in  tbe  village  of  Butler,  Ohio, 
about  3  o'cloclK  of  tbe  afternoon  of  March 
17,  1900,  at  a  point  where  the  main  street 
of  the  Tillage  Is  crossed  by  two  tracks  of 
the  company.  At  tbe  point  stated  the  street 
runs  substantially  north  and  south,  and  tbe 
railroad  tracks  substantially  east  and  west. 
The  station  house  is  at  the  southeast  angle  of 
the  intersection,  facing  north.  The  southerly 
track  is  the  main  track  and  the  northerly 
one  a  side  track,  and  both  tracks  curve  sharp- 
ly to  the  northeast  from  a  point  about  160 
feet  from  the  crossing.  About  165  feet  easter- 
ly from  the  crossing  a  spur  track  starts  on  the 
south  side  of  the  main  track  and  extends  upon 
a  curve  several  hundred  feet  in  a  northeaster- 
ly direction,  veering  to  the  north  and  north- 
west To  the  east  of  the  station  some  150 
feet  stands  a  water  tank.  The  depot  plat- 
form extends  from  the  station  house  north- 
erly to  the  main  track,  easterly  to  a  point 
near  the  water  tank,  and  westerly  to  the  line 
of  the  street  At  the  time  of  the  accident 
there  stood  upon  the  side  track,  beaded  west, 
a  freight  train  with  two  locomotiTes  attached, 
the  forward  one  extending  across  the  side- 
walk and  a  few  feet  into  the  street  proper. 
This  train  had  been  In  that  position  26  to 
30  minutes.  A  passenger  train,  known  as 
"No.  3,"  had  passed  east  Just  before  the  ac- 
cident Upon  the  spur  track  there  liad  been 
standing  a  local  freight  train,  placed  there  to 
allow  the  passage  of  No.  8,  and  intending  to 
follow  so  soon  as  No.  3  had  passed.  The 
caboose  of  this  train  stood  near  the  point 
of  Junction  of  tbe  spur  with  the  main  track, 
the  locomotive  I)eing  at  tbe  other  end.  Tbe 
cylinder  cocks  of  the  head  engine  of  the 
freight  train  (the  one  standing  on  the  side 
track  headed  west)  were  open,  and  considera- 
ble steam  was  escaping,  making  some  noise, 
and  a  good  deal  of  smoke  was  issuing  from 
the  smokestack.  The  smoke  and  steam  came 
on  the  south  side  of  the  engine,  much  of  it 
to  the  ground.  It  was  a  little  windy  at  tbe 
time,  and  the  wind,  being  from  the  north- 
west carried  the  steam  and  smoke  in  a  south- 
easterly direction;  that  is,  toward  the  east- 
erly portion  of  the  station  house  and  over  the 
main  track. 

The  deceased  was  the  keeper  of  a  restau- 
rant situated  on  the  east  side  of  the  street 
a  short  distance  north  of  the  crossing.  Just 
before  the  accident  he  had  been  to  the  sta- 
tion to  inquire  about  some  oysters  he  was 
expecting,  and  was  on  his  '  return  when  it 
occurred.  He  was  seen  coming  out  of  the 
door  of  the  freight  oflSce  and  passing  westerly 
on  tbe  platform.  He  was  also  seen  in  tbe 
act  of  stepping  off  of  the  platform  and  onto 
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the  track— the  main  track.  He  was  going 
In  a  northwesterly  direction,  his  back  being 
partially  toward  the  east.  Some  two  or 
three  minutes  after  No.  3  had  passed,  the 
local  freight,  the  train  which  had  been  wait- 
ing on  the  spur  track,  backed  westerly  to 
clear  the  switch,  coming  at  a  speed  of  about 
12  miles  an  hour.  No  alarm  of  any  kind  was 
giyen  by  the  trainmen  on  the  local,  nor  was 
any  one  stationed  in  the  rear  of  the  caboose 
to  give  warning.  McOellan  had  just  stepped 
down  off  the  platform  onto  the  track  when 
the  caboose  struck  him,  having  apparently 
made  but  two  steps.  He  was  not  seen  to 
stop  from  the  time  be  was  first  seen  goln- 
out  of  the  door  of  the  freight  office  until  he 
was  struck,  nor  was  he  seen  to  look  to  the 
east,  the  direction  from  wlilch  the  caboose 
was  coming.  He  had  Just  reached  the  mid- 
dle of  the  track,  bad  made  a  second  step, 
was  in  a  walking  position,  walking  in  a 
northwesterly  course,  headed  in  that  direc- 
tion, to  avoid  the  front  of  the  engine  of  the 
freight  train. 

Three  features  of  the  case  call  for  comment 
—one  respecting  the  presence  of  the  locomo- 
tives  of  the  freight  train  on  the  side  track, 
another  the  operation  of  the  local  freight, 
and,  third,  the  action  of  the  deceased  him- 
self. 

1.  It  Is  claimed  that  the  placing  and  main- 
taining of  the  locomotive  partially  across  the 
street,  and  the  producing  there  of  smoke  and 
of  steam,  with  accompanying  noise,  was  of 
Itself  negligence.  But  locomotives  cannot  be 
handled  without  the  Issuing  of  more  or  less 
smoke,  nor  can  they  be  held  in  a  waiting  po- 
sition, which  was  the  fact  as  to  this  freight 
train,  without  the  escape  of  more  or  less 
steam  with  some  noise.  A  use  which  is  a 
natural  and  necessary  use  of  a  locomotive 
cannot  be  of  itself  a  negligent  use.  The  leav- 
ing of  the  nose  of  that  forward  locomotive 
across  the  sidewalk  for  the  length  of  time  it 
stood  there  was  an  Improper  act.  It  may,  for 
aught  we  know,  have  been  a  misdemeanor, 
but  it  was  not  actionable  negligence  in  this 
case,  although  its  presence  there  is  an  Inci- 
dent to  be  considered. 

2.  The  management  of  the  local  freight 
was  of  a  different  character.  It  stood  upon 
that  spur  track,  awaiting  the  passing  of  the 
passenger  train,  in  a  position  where  neces- 
sarily, when  it  should  back  far  enough  to 
get  upon  the  main  track.  Its  rear  would  be 
protruded  upon  the  street;  and,  whether  In 
backing  the  train  that  afternoon  without  the 
sounding  of  the  whistle  and  the  ringing  of 
the  bell  the  trainmen  violated  the  statute  or 
not.  It  certainly  was  incumbent  upon  them 
In  some  reasonable  way  to  give  warning— as 
by  placing  a  watchman  at  the  rear  of  the 
caboose— of  the  approach  of  the  train  to  the 
street  The  neglect  of  all  attempt  to  warn 
was  palpable  negligence. 

3.  But  what  shall  we  say  of  the  action  of 
the  deceased  himself?  He  was  possessed  of 
all  his  faculties.    He  was  a  resident  of  the 
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village,  and  knew  the  location  of  the  spur 
track  and  Its  uses.  He  knew,  apparently  at 
least,  that  the  passenger  train  bad  passed, 
and  that  the  local  freight  was  In,  for  he  was 
expecting  a  shipment  of  oysters,  probably 
coming  by  one  or  the  other  of  those  trains. 
He  was  at  the  station  to  Inquire  for  that  con- 
signment, so  that  the  presence  of  trains  of 
that  character,  then  or  shortly  before,  near 
the  station,  would  naturally  be  known  to 
him.  He  had  been  on  the  platform  far 
enough  to  the  east  to  see  the  local  freight  as 
It  stood  upon  the  spur  track.  He  knew— 
that  is,  he  must  be  held  to  have  known— that 
a  steam  railroad  track  Is  necessarily  a  dan- 
gerous place;  that  locomotives  and  cars,  once 
in  motion,  are  not  easily  or  quickly  stopped. 
All  this  must  be  «ttrlbuted  to  him.  What, 
then,  was  his  duty  from  the  standpoint  of 
self-preservation?  Wasn't  It  to  look  and  lis- 
ten for  danger  before  stuping  upon  that 
track?  What  less  could  be  expected  of  a 
person  in  possession  of  his  senses?  It  is 
true  that  there  is  a  more  or  less  strong  pre- 
sumption of  fact  that  the  Instinct  of  self- 
preservation  will  prevent  a  man  from  rush- 
ing Into  danger,  but  do  we  not  see  by  every- 
day experience  that  men  become  careless  of 
danger,  either  because  of  familiarity  with  It, 
or  of  temporary  absence  of  mind  which  caus- 
es them  to  be  oblivious  of  its  presence?  .No 
doubt  this  latter  condition  obtained  with  the 
unfortunate  gentleman  who  lost  his  life  that 
afternoon,  for  not  only  is  there  no  evidence 
In  the  record  that  be  either  did  look  or  listen, 
but  the  strong  inference  from  the  whole  rec- 
ord is  that  he  did  neither. 

But  it  is  claimed— and  this  Is  the  real  and 
serious  contention  of  counsel— that  neither 
listening  nor  looking  would  have  availed; 
that  the  noise  of  the  escaping  steam  would 
have  neutralized  the  one  and  the  cloud  of 
smoke  and  steam  would  have  rendered  use- 
less the  other.  There  really  is  no  evidence 
in  the  record  that  warrants  this  conclusion. 
It  is  evident  that  the  train  must  have  been 
making  some  considerable  noise  as  it  ap- 
proached the  crossing— a  noise  different  in 
character  from  that  of  the  escaping  steam, 
and  the  volume  of  the  latter  noise  Is  left  very 
shadowy  by  the  testimony.  Nor  is  there 
greater  certainty  about  the  presence  of  any 
considerable  amount  of  steam  and  smoke  in 
the  Immediate  whereabouts  of  the  deceased 
at  the  fatal  moment  Four  witnesses  testi- 
fied to  the  presence  of  steam  and  smoke  in 
the  vicinity,  but  one  only  (McLaughlin)  was 
In  a  position  to  notice  their  presence  at  the 
moment  of  the  accident  One  witness 
(Crowner)  was  In  the  hotel  office,  about  60 
feet  south.  He  testified  to  the  presence  of 
smoke  and  steam  generally,  but  was  silent  as 
to  Its  presence  at  the  moment  when  and 
the  exact  place  where  the  accident  occurred. 
He  beard  the  noise  of  the  trucks,  and  the 
first  he  saw  of  the  accident  was  a  man  un- 
der the  wheels.  One  witness  (McOready), 
who  saw  all  of  the  transaction  of  the  accl- 
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dent  from  tbe  telegraph  office  In  the  depot, 
did  not  observe  tbe  presence  of  steam  and 
smoke  at  all.  Another  (Miller),  who  stood  by 
him  In  the  office  at  the  time,  saw  tbe  smoke 
and  steam,  and  obserred  that  it  was  carried 
easterly  and  over  the  main  track  by  the 
wind,  but  he  did  not  see  McClellan  when  be 
was  struck,  and  did  not  know  of  the  fact 
until  his  attention  was  called  by  McCready 
to  the  presence  of  a  man  under  the  caboose. 
Another  witness  (McOurdy)  testified  with 
much  fervor  for  plaintifF  below,  and  was 
ready  to  speak  with  <!onfldence  respecting, 
smoke  and  steam,  but  this  witness  met  Mc- 
Clellan going  west  on  the  platform  while 
he  (the  witness)  continued  some  distance 
east,  and  did  not  then  look  around  or  know 
of  the  accident  until  he  beard  the  scream, 
and  finally  admitted  on  tbe  stand  that  he 
did  not  know,  by  looking,  anything  about  the 
situation  at  the  moment.  McLaughlin,  above 
referred  to,  saw  the  whole  of  the  accident.  He 
was  on  the  street,  about  200  feet  south  from 
the  scene,  and  speaks  of  the  general  presence 
of  steam  and  smoke  in  the  vicinity.  "There 
was  considerable  smoke.  I  noticed  the  steam. 
It  [the  steam  and  smoke]  came  on  the  south 
side  of  the  engine,  and  some  of  it  came  to 
the  ground.  It  blowed  to  the  ground  and  to- 
ward the  depot.  Saw  some  along  the  side- 
walk at  the  depot,  between  that  and  the 
crossing."  This  much  respecting  the  obser- 
vation of  the  witnesses  as  to  the  presence 
of  steam  and  smoke.  It  is  to  be  noted 
that  two  only  of  the  witnesses  saw  the  de- 
ceased just  before  and  when  he  was  struck, 
viz.,  McCready  and  McLaughlin,  and  their 
testimony  is  vitally  Important  as  to  his  eon- 
duct.  The  former  saw  the  caboose  when 
within  a  very  few  feet  of  the  deceased,  and 
saw  nothing  to  prevent  McClellan  seeing  the 
caboose  if  he  had  looked.  He  first  saw  Mc- 
Clellan as  he  stepped  down  from  the  plat- 
form In  front  of  the  rear  end  of  the  local; 
was  going  in  a  northwesterly  direction;  he 
had  Just  stepped  down  off  of  the  platform 
onto  the  track  when  the  train  bit  him.  Mc- 
Laughlin doesn't  undertake  to  say  that  the 
deceased  could  not  have  seen  the  caboose  if 
he  had  looked,  but  says  he  don't  know;  and 
adds  that  be  didn't  see  him  look.  He  saw 
McClellan  when  he  was  struck.  He  was  In 
the  middle  of  the  track;  had  Just  stepped 
from  the  platform  to  the  track,  and  had 
made  his  second  step;  was  in  the  middle  of 
the  track  in  a  walking  position,  walking 
in  a  northwesterly  direction.  As  McClellan 
was  headed  northwest,  he  would  have  had 
to  turn  somewhat  to  look  to  the  east,  and 
this  witness  had  then  good  opportunity  of 
noting  whether  he  turned  or  not.  But  one 
other  (McCready)  liad  such  opportunity,  and 
he  saw  no  attempt  on  McClellan's  part  to 
look.  Both  witnesses  saw  the  caboose  before 
McClellan  was  struck.  Indeed,  every  witness 
saw  the  caboose  as  it  was  backing  down, 
although  the  position  of  some  of  them  was 
such  us  to  make  their  observation  of  much 


less  significance  than  that  of  McCready  and 
McLaughlin.  Taken  as  a  whole,  however, 
tbe  plaintiff's  own  evidence  shows  clearly 
that  the  deceased  could  have  seen  the  ca- 
boose if  he  had  looked  before  stepping  on 
the  track,,  and  that  be  did  not  look.  It  is 
manifest  that  the  condition  of  the  atmos- 
phere would  be  changeable.  What  would  be 
its  condition  at  one  moment  might  be  entire- 
ly changed  the  next;  and  It  is  a  most  signifi- 
cant face  that  every  witness  who  saw  the  ac- 
cident, or  was  near  it,  himself  saw  the  ca- 
boose before  It  struck  McClellan. 

This  rSsumg  is  given  not  for  tbe  purpose 
of  weighing  the  evidence,  but  for  the  pur- 
pose of  illustrating  the  kind  of  a  case  which 
the  plaintiff  below  presented,  and  which  was 
sustained  by  the  trial  court  and  by  the  re- 
viewing court  as  one  warranting  a  recovery, 
and  for  the  further  special  purpose  of  show- 
ing what  ought  to  have  been  done  with  the 
motion  to  direct  a  verdict  It  must  be  ap- 
parent that  the  evidence  produced  by  the 
plaintiff  below  at  the  trial,  giving  to  each 
circumstance  appearing  In  proof  the  most  fa- 
vorable construction  possible,  showed  beyond 
question  that  the  deceased  was  negligent  in  a 
manner  directly  contributing  to  bis  death, 
unless  the  presence  of  steam  and  smoke  re- 
leased him  from  the  duty  to  exercise  care. 
Does  the  presence  of  the  smoke  and  steam, 
conceding  all  that  is  claimed  for  it,  change 
the  case?  He  knew  the  exact  situation.  He 
knew  the  dangers  as  well  as  any  man  could 
—the  dangers  that  lurk  about  the  track  of 
a  steam  railroad.  He  found,  if  the  claim  of 
plaintiff  below  is  correct,  a  temporary  oi)- 
struction  to  his  vision.  A  little  patience,  a 
wait  only  of  a  moment,  and  the  atmosphere 
would  be  cleared,  and  the  opportunity  for 
effective  vision  restored,  and,  as  afterward 
proved,  the  whole  danger  obviated.  His  step- 
ping upon  the  track  at  that  point  at  that 
moment  was  an  unnecessary  act.  He  could 
easily  have  crossed  the  street  south  of  the 
track,  and  then  have  been  free  from  danger. 
The  rule  of  law  of  this  state  Is  clear.  A  per- 
son In  possession  of  his  senses  approaching 
such  a  steam  railroad  known  to  him  must 
look  and  listen;  failing  this,  he  is  guilty  of 
contributory  negligence,  which  prevents  a  re- 
covery from  injuries  arising  from  such  fail- 
ure, unless  some  further  fact  appears  which 
relieves  him.  In  the  present  case  the  plain- 
tiff's testimony  raised  a  clear  presumption  of 
contributory  negligence,  and  no  tangible  proof 
whatever  was  given  which  tended  to  rebut 
that  presumption. 

The  case  made  Is  not  one  which  presented 
a  conflict  in  the  evidence  on  any  vital  point 
If  such  conflict  had  been  presented,  then  the 
motion  to  direct  a  verdict  should  have  been 
overruled,  and  the  cause  given  to  the  Jury. 
The  rule  Is  that  whether  or  not  there  is  evi- 
dence tending  to  prove  an  essential  fact  is 
a  question  for  the  court,  and,  if  it  be  deter- 
mined that  there  is  not,  then  there  can  be 
no  conflict,  and  there  is  no  question  for  the 
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jtiry.  The  case  1b  wholly  dissimilar  from  the 
reported  cases  where  a  close  question  of  fact 
appears  and  the  Judgment  of  a  Jury  is  re- 
quired to  determine  It.  As  in  Hart  t.  Dev- 
ereanx,  41  Ohio  St.  665,  where  the  deceased 
was  driving  a  pair  of  spirited  horses  over  a 
crossing  at  the  side  of  which  stood  a  loco- 
motive blowing  oft  steam  which  frightened 
the  horses,  and  so  engaged  the  driver's  atten- 
tion that  he  did  not  observe  the  approach  of 
an  express  train  coming  rapidly  and  with- 
out warning  from  the  opposite  direction,  the 
view  down  the  track  being  obscured  by  build- 
ings, and  was  killed  by  the  express.  As, 
also,  in  Railway  Co.  v.  Snell,  54  Ohio  St.  197, 
43  N.  B.  207,  32  L.  B.  A.  276,  where  there 
was  a  conflict  In  the  evidence  as  to  whether 
the.  Injured  party  was  exercising  his  facul- 
ties of  seeing  and  hearing,  and  it  was  held 
a  proper  question  to  be  submitted  to  the  Jury. 
The  case  at  bar  more  nearly  resembles  Rail- 
way Co.  v.  Whjtacre,  35  Ohio  St  627,  where 
It  Is  held  that  where  a  person  familiar  with 
n  dangerous  railroad  crossing.  In  passln"-  over 
the  same,  neglects  the  exercise  of  an.-  care 
to  ascertain  If  a  passing  train  Is  near  he  is 
guilty  of  negligence,  and  the  mere  fact  that 
he  had  forgotten  that  he  was  in  the  vicinity 
of  the  crossing  will  not  excuse;  also  that, 
where  the  plaintiff's  own  testimony  raises  a 
presumption  of  contributory  negligence,  the 
burden  rests  upon  him  to  remove  It.  A  point 
pertinent  is  held  in  Railway  Co.  v.  Depew, 
40  Ohio  St.  121— that  a  person  upon  a  rail- 
road track  may  not  rely  upon  a  edgrnal  be- 
ing given  of  the  starting  of  a  train,  and  that 
the  expectation  that  such  signal  will  be  given 
will  not  relieve  such  person  from  constant 
watchfulness  for  his  safety.  Law  applicable 
to  the  present  case  Is  held  In  C,  C,  C.  & 
r.  Ry.  Co.  V.  Elliott,  28  Ohio  St.  340.  as  fol- 
lows: "The  omission  to  ring  the  bell  or  sound 
the  whistle  at  public  crossings  Is  not  of  It- 
self sufficient  ground  to  authorize  a  recovery, 
If  the  party,  notwithstanding  such  omission, 
might,  by  the  exercise  of  ordinary  care,  have 
avoided  the  accident.  What  is  such  contribu- 
tory negligence  as  will  defeat  a  recovery  Is 
usually  a  question  of  mixed  law  and  fact, 
to  be  determined  by  the  Jury  from  all  the  cir- 
cumstances of  the  case  and  under  proper  in- 
structions from  the  court;  but  where  the  un- 
dlsipnted  facts  show  that  by  the  exercise  of 
ordinary  care  a  party  might  have  avoided 
Injury,  he  cannot  recover.  It  Is  the  duty  of 
a  traveler  upon  the  highway,  when  approach- 
ing a  railroad  crossing,  to  make  use  of  his 
senses,  to  ascertain  If  there  Is  a  train  in  the 
vicinity;  and  if,  when  in  full  possession  of 
his  faculties,  he  falls  to  see  or  hear  anything, 
when  a  prudent  man,  exercising  his  eyes  and 
ears  with  ordinary  care,  would  have  discov- 
ered a  train  In  close  proximity,  and  he  is 
thereby  injured,  he  is  guilty  of  such  negli- 
gence as  will  prevent  a  recovery."  Our  case 
also  In  one  aspect  resembles  Railroad  Co.  v. 
Sklles,  64  Ohio  St.  458,  60  N.  B.  576.  It  la 
there  held  that  where  a  person,  without  look- 


ing or  listening,  steps  upon  a  railway  track 
from  a  place  of  safety  on  a  platform,  Imme- 
diately in  front  of  and  close  to  a  backing 
switch  engine,  and  la  injured,  he  is  guilty  of 
contributory  negligence,  and  cannot  recover. 
The  propositions  here  indicated  are  supx>orted 
by  a  great  number  of  cases,  some  of  which 
are  here  cited:  Railroad  Co.  v.  Crawford,  24 
Ohio  St  631,  15  Am.  Rep.  633;  Heaney  v. 
L.  I.  R.  R.  Co.,  112  N.  T.  122,  19  N.  E.  422; 
Hoyt  V.  The  City  of  Hudson,  41  Wis.  106, 
22  Am.  Rep.  714;  Bancroft  v.  B.  &  W.  R.  R. 
Co.,  97  Mass.  275;  MoCrory,  Adm'x,  v.  C,  M. 
&  St.  P.  Ry.  Co.  (C.  C.)  31  Fed.  531,  opinion 
by  Brewer,  J.;  D.  &  R.  G.  Co.  v.  Ryan,  17 
Colo.  98,  28  Pac.  79;  Mann  v.  R.  &  S.  T. 
Co.,  128  Ind.  138,  26  N.  E.  810;  C,  K.  & 
W.  R.  R.  Co.  V.  Fisher,  49  Kan.  460,  30  Pac. 
462;  Chase  v.  M.  C.  R.  R.  Co.,  78  Me.  346, 
5  Atl.  771;  I.  C.  R.  Co.  v.  Hall,  72  III.  222. 
A  number  of  cases  In  other  states  are  cited, 
which  with  more  or  less  forcfe  sustain  the 
contention  of  plalntlfT  In  error;  but  the  rule 
In  Ohio,  as  we  understand  It,  evidenced  by 
the  general  trend  of  decisions.  Is  in  accord 
with  the  conclusions  here  indicated. 

We  are  of  opinion  that  the  motion  to  di- 
rect a  verdict  for  defendant  should  have  been 
sustained.  The  Judgments  below  will  there- 
fore be  reversed  and  Judgment  entered  for 
plaintiff  In  error. 

Reversed. 

BURKET,  C.  J.,  and  DAVIS,  SHAUCK, 
and  CREW,  JJ.,  concur. 


(69  Oblo  St.  101) 
DAVIS  T.  TURNER. 

(Supreme  Court  of  Ohio.    Oct.  27,  1903.) 

TRIAL,  —  GENERAL     VERDICT     AND     SPECIAL, 
PINDINQS-JUDOMBNT  ON  SPECIAL  FINDINGS 
—  NEW  TRIAL  —  PROSECUTION  OF  ERROR  — 
PLEADINGS— PROCEDURE— SERVANT  INJURED 
IN    COAL.  MINE— NOTICE    OP    DANGER— DUTY 
OF  MASTBRp-CONTRIBUTORY  NEOLIOENCB. 
t.  In  the  trial  ot  a  civil  action,  wherein  the 
jury  returns  with  a  general  verdict  special  find- 
ings on  question  of  fact,  under  the  instructions 
of  the  court,  the  party  against  whom  the  ger- 
eral  verdict  is  returned  may  first  move  for  jude- 
ment  in  his  favor  on  the  special  findings,  and, 
if  his  motion  is  refused,  he  may  then  file  his  mo- 
tion for  a  new  trial  within  the  time  prescriijed 
by  law.    But  where  the  court  fails  to  pass  on 
the  motion  for  judgment  on  the  special  findings 
within  the  time  allowed  for  filing  a  motion  for 
a  new  trial,  the  latter  motion  may  be  filed  with- 
in such  time,  and  before  the  decision  of  the  mo- 
tion for  judgment.    In  either  case  the  motions 
should  be  filed  aud  decided  in  the  order  indicat- 
ed.    And  while  it  is  irregular  practice  to  file 
both  motions  at  the  same  time,  as  was  done  in 
the  lower  court,  no  one  has  been  prejudiced 
thereby  in  this  case,  and  the  order  In  which  the 
trial  court  heard  and  decided  said  motions  con- 
stitutes no  bar  to  a  review  of  its  judgment  on 
the  special  findings. 

2.  A  party  to  a  civil  action,  whose  motion  for 
Judgment  on  special  findings  of  fact  made  by 
the  jury  in  accordance  with  the  provisions  of 
section  5201,  Rev.  St.  1892.  on  the  ground  that 
the  special  findings  are  inconsistent  with  the 
general  verdict,  is  overruled,  may  prosecute  er- 
ror in  the  circuit  court  to  review  and  reverse 
the  judgment  of  the  trial  court  on  said  motion; 
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and  where  the  drcnlt  conrt  affirms  the  judg- 
ment of  the  trial  court .  on  said  motion,  but 
grants  a  new  trial  for  otlier  reasons,  its  judg- 
ment of  affirmance  may  be  reviewed  in  this 
court  on  proceedings  in  error,  without  snbmit- 
Kng  to  a  retrial  of  the  case  in  the  lower  court. 

3.  To  be  inconsistent  with  the  general  verdict, 
as  contemplated  by  section  5202,  Rev.  St.  1892, 
it  must  appear  that  the  special  findings  are  ir- 
reconcilable, in  a  legal  sense,  with  the  general 
verdict;  and,  to  justify  the  court  in  sotting 
aside  or  disregarding  the  general  verdict  on  the 
ground  that  it  is  inconsistent  with  such  special 
findings,  the  conflict  must  be  clear  and  irrecon- 
cilable. 

4.  A  servant  employed  in  a  coal  mine  to  haul 
cars  of  coal  from  the  rooms  where  the  coal  is 
mined,  through  an  entry,  to  a  hoisting  shaft, 
by  the  use  of  a  mule  and  cars,  is  chargeable 
with  actual  notice  of  every  fact  which  he  would 
have  known,  had  he  exercised  ordinary  care  to 
keep  himself  informed  as  to  matters  concerning 
which  it  is  his  duty  to  inquire;  but  as  it  is  the 
duty  of  the  owner  or  operator  of  the  mine  to 
furnish  a  reasonably  safe  entry,  and  to  keep  it 
in  a  reasonably  safe  condition,  the  driver  of  the 
coal  car  may  rely  upon  that  duty  being  perform- 
ed, and  he  is  not  required  to  test  and  inspect 
the  roof  of  the  entry  through  which  he  passes, 
and  is  not  charged  with  the  knowledge  of  it^ 
condition,  further  than  the  knowledge  he  would 
ordinarily  obtain  in  the  proper  discharge  of  the 
work  he  is  employed  to  perform.  lif,  under 
such  circumstances,  while  in  the  performance  of 
his  duty,  the  servant  is  injured  by  slate  falling 
from  the  roof  of  the  entry  on  account  of  the 
negligence  of  the  mine  owner  or  operator,  he 
may  recover.  Wellston  Coal  Co.  v.  Smith,  61 
N.  E.  143,  65  Ohio  St.  70,  55  L.  R.  A.  99,  87 
Am.  St.  Rep.  547,  approved  and  followed. 

Davis.  J.,  dissenting. 
(Syllabus  hy  the  Court.) 

Error  to  Circuit  Court,  Jackson  County, 
Action  by  one  Turner  againdt  one  Davis. 
From  a  judgment  of  the  circuit  court  revers- 
ing a  judgment  In  favor  of  plaintifC,  defend- 
ant brings  error.    Affirmed. 

The  issues  between  the  parties  in  the  trial 
court  were  Joined  upon  the  second  amended 
petition,  the  answer  of  plaintiff  In  error,  and 
the  reply  thereto.  The  plaintiff  below  claim- 
ed a  right  of  recovery  against  the  defendant 
for  damages  resulting  from  a  personal  Injury 
received  In  the  coal  mine  of  the  defendant 
on  the  27th  day  of  September,  1900.  By  the 
averments  of  the  second  amended  petition, 
It  Is  disclosed  that  at  the  above  date  the 
plaintiff  below  was  in  the  employ  of  the  de- 
fendant as  a  driver  In  said  mine,  at  an  agreed 
price  per  day,  and  that  such  employment  had 
continued  for  about  two  weeks  before  the 
Injury.  The  plaintiff's  duty  was  to  haul  coal, 
In  ears  drawn  by  a  mule,  from  the  rooms  of 
a  portion  of  the  miners  who  mined  the  coal 
to  a  hoisting  shaft.  While  passing  through  a 
main  entry  of  the  mine  In  the  discharge  of 
his  duties  as  such  driver,  and  without  negli- 
gence on  bis  part,  he  was  injured  by  slate 
falling  upon  him  from  the  roof  of  said  en- 
try, directly  over  the  track  placed  therein, 
along  which  he  was  at  the  time  passing  In 
the  discharge  of  his  duties.  The  injuries  al- 
leged are  four  fractures  of  the  jaw  and  the 
loss  of  several  teeth,  which  affected  bis  abili- 
ty to  take  food,  and  also  bis  powers  of 
speech,  which  Injuries,  he  says,  are  perma- 


nent The  entry  wherein  the  plaintiff  was 
Injured  is  alleged  to  be  about  one-half  mile  in 
length,  from  8  to  10  feet  in  width,  and,  on  an 
average,  about  4%  feet  In  height  It  is  fur- 
ther alleged  that  above  the  track  along  which 
plaintiff  was  required  to  pass  with  the  cars 
of  coal,  and  at  a  point  about  50  yards  to- 
wards the  hoisting  shaft  there  was  loose 
and  defective  overhanging  slate  in  the  roof 
of  the  entry,  which  rendered  the  passage  that 
way  dangerous,  by  reason  of  Its  liability  to 
fall,  of  which  dangerous  condition  the  plain- 
tiff had  no  knowledge  at  any  time,  nor  did  he 
have  equal  opportunity  or  means  with  the 
defendant  of  knowing  the  same.  It  Is  then 
alleged  that  the  defendant  himself,  and  by 
his  agent  In  charge  and  control  of  the  mine, 
well  knew  of  the  dangerous  and  unsafe  con- 
dition of  the  entry  where  plaintiff  was  in- 
jured, or,  if  he  did  not  actually  know  of  the 
same,  be  could  and  would  have  known  of  it 
by  the  exercise  of  ordinary  prudence  and 
care,  before  the  plaintiff  was  Injured,  and  in 
time  to  have  prevented  the  Injury  by  secure- 
ly propping,  posting,  or  securing  the  roof  of 
the  entry.  The  negligence  charged  is  that 
with  knowledge  or  means  of  knowledge  o'. 
the  unsafe  condition  of  the  roof  of  the  entry, 
defendant  failed  and  neglected  to  securely 
prop,  post  or  remove  the  overhanging  slate. 
The  damages  laid  consist  In  loss  of  time,  in- 
curring medical  and  dental  bills,  and  general 
damages— In  all,  $10,175.35.  The  foregoing  is 
the  substance  of  the  second  amended  peti- 
tion. The  answer  admits  that  the  defendant 
operated  the  coal  mine  at  the  time  of  the  In- 
jury; that  plaintiff  was  In  bis  employ,  and 
that  his  duties  were  about  as  alleged  by  him; 
and  that  he  was  injured  about  the  time  and 
in  the  entry  as  described;  but  it  denies  each 
and  all  tlie  other  allegations  of  the  petition. 
It  avers  that  the  plaintiff  was  not  without 
fault  "but  contributed  to  whatever  Injury 
he  received  by  his  own  careless  and  negligent 
driving  of  the  mule  and  management  of  the 
car,  whereby  one  or  the  other  was  driven  or 
thrown  against  certain  props  and  posts 
which  were  then  and  there  used  to  support 
the  roof  of  said  entry,  and  displaced  them 
and  knocked  them  down,  and  thereby  per- 
mitted certain  caps  and  portions  of  the  roof 
of  said  entry  to  fall  upon  plaintiff,  to  his  In- 
Jury.  •  •  *"  The  reply  denies  all  the  al- 
legations of  fault  and  contributory  negli- 
gence made  in  the  answer. 

On  the  Issues  joined,  the  case  went  to  trial 
to  a  Jury.  On  request  of  the  defendant  the 
court  submitted  to  the  Jury,  for  answer,  cer- 
tain InteiTogatories,  to  be  answered  and  re- 
turned as  answered,  with  the  general  verdict 
The  interrogatories  and  answers  are:  "The 
jury  in  the  above  cause  are  required  to 
make  answer  to  the  following  Interrogato- 
ries, and  return  the  same  as  their  special  ver- 
dict: (1)  About  how  often  did  plaintiff,  while 
at  work  for  defendant  pass  along  the  entry 
at  the  point  where  he  was  Injured?  Answer. 
About  tiiree  hundred  and  sixty  timea.     ^ 
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Did  plaintiff,  wblle  working  in  eaid  entry, 
make  any  endeavor  to  ascertain  the  condi- 
tion of  tbe  entry  through  wliich  he  passed? 
Answer.  No.  (3)  Did  plaintiff,  while  at  wovk 
In  said  entry,  take  any  notice  of  or  pay  any 
attention  to  the  roof  of  the  same,  or  observe 
that  the  same  was  propped,  and  cross-tim- 
bers used  in  it  for  the  protection  of  the  roof  7 
Answer.  No.  (4)  Was  the  defect  in  the  roof 
of  the  entry  at  the  point  where  plaintiff  was 
injured  obvious,  and  noticeable  to  a  person 
going  in  or  out  of  such  entry?  Answer.  Yes. 
(5)  Was  it,  uuder  the  evidence  in  this  canse, 
the  duty  of  plaintiff,  while  driving  for  de- 
fendant, to  notice,  examine,  or  pay  any  at- 
tention to  the  roof  of  the  entry  in  which  he 
was  at  work?  Answor.  No.  John  C.  Steele, 
Foreman."  The  Jury  returned  a  general  ver- 
dict f<»-  the  plaintiff  in  the  sum  of  $1,481. 
The  defendant  filed  a  motion  for  new  trial, 
containing,  among  other  grounds,  that  the 
court  erred  in  refusing  to  give  the  Jury  cer- 
tain special  Insti'uctions  asked  by  the  de- 
fendant, that  the  court  erred  In  tbe  general 
charge,  and  "that  the  general  verdict  is  in- 
consistent with  the  special  verdict."  At  the 
same  time  tbe  defendant  moved  for  Judg- 
ment In  his  favor  upon  the  special  findings  of 
the  Jury,  notwithstanding  the  general  ver- 
dict. The  court  overruled  both  motions,  and 
tbe  defendant  excepted.  Judgment  was  ren- 
dered on  the  general  verdict,  and  defendant 
uTosecuted  error  In  the  circuit  court,-  assign- 
ing among  other  errors  committed  by  the 
trial  court  that  it  "erred  in  overruling  and 
not  sustaining  the  motion  of  defendant  below 
for  a  Judgment  in  bis  favor  upon  tbe  special 
verdict  notwithstanding  the  general  verdict 
for  plaintiff."  The  circuit  court  found  and 
decided  "the  court  of  common  pleas  erred  in 
refusing  to  give  to  the  Jury  special  instruc- 
tions numbered  4  and  7,  as  requested  by 
plaintiff  in  error  (defendant  below),"  and 
found  no  other  error  apparent  on  said  rec- 
ord. For  tbe  errors  found,  tbe  Judgment  of 
the  court  of  common  pleas  was  reversed,  and 
the  cause  remanded  for  such  further  proceed- 
ings as  may  be  authorized  by  law.  The 
plaintiff  in  error  excepted  to  tbe  decision  of 
the  circuit  court  for  the  reason  that  It  did 
not  find  and  adjudge  "that  the  court  of  com- 
mon pleas  erred  in  overruling  the  motion  of 
plaintiff  in  error  (defendant  below)  for  a 
Judgment  in  his  favor  upon  the  answers 
made  by  the  jury  to  the  interrogatories  sub- 
mitted to  be  answered  by  them,  and  In  not 
rendering  judgment  in  favor  of  plaintiff  in 
error  upon  said  interrogatories,  as  the  court 
below  should  have  done."  Without  waiting 
for  a  new  trial  of  the  case  In  tbe  court  of 
common  pleas,  tbe  plaintiff  in  error  prose- 
cutes error  in  this  court  to  reverse  the  cir- 
cuit court  for  not  giving  him  judgment  on 
the  answers  of  the  Jury  to  said  Interrogato- 
ries. 

J.  M.  McGlliivray,  for  plaintiff  in  error. 
ICImer  C.  Powell,  for  defendant  in  error. 


PRICE.  J,  (after  stating  tbe  facts).  Tbe 
record  in  this  case  presents  two  questions 
wlUch  are  worthy  of  consideration,  the  first 
of  which  is  a  question  of  practice.  The  plain- 
tiff in  error  was  defeated  In  tbe  trial  court, 
his  motion  for  new  trial  overruled,  and  Judg- 
ment rendered  on  the  general  verdict  re- 
turned by  the  Jury.  Before  Judgment,  and 
contemporaneous  with  the  motion  for  new 
trial,  he  asked  Judgment  upon  the  answers 
to  certain  interrogatories  submitted  to  the 
Jury  by  the  court  This  was  refused,  and 
the  case  was  taken  on  error  to  the  circuit 
court,  where  the  Judgment  for  the  trial  court 
was  reversed  on  the  sole  ground  that  there 
was  error  In  refusing  to  give  certain  instruc- 
tions requested  by  the  defendant,  and  the 
cause  was  remanded  for  further  proceedings. 
The  circuit  court  refused  to  render  Judgment 
for  plaintiff  In  error  on  the  special  findings 
of  the  Jury,  and  overruled  bis  motion  for  that 
purpose.  There  has  been  no  retrial  In  the 
court  of  common  pleas,  and  we  are  asked  to 
review  and  reverse  the  decision  of  the  circuit 
court  overruling  the  motion  of  plaintiff  in  er- 
ror for  Judgment  on  the  special  findings  of 
the  Jury. 

1.  Has  he  a  right  to  prosecute  such  pro- 
ceedings In  this  court?  This  is  our  first  ques- 
tion for  consideration.  Tbe  defendant  in  er- 
ror says  there  is  no  basis  for  this  proceed- 
ing, and  no  Judgment  to  reverse,  because  the 
circuit  court  reversed  the  Judgment  of  the 
common  pleas  and  remanded  the  cause  to 
that  court  for  further  proceedings;  that,  as 
a  result  of  the  reversal,  a  new  trial  was 
granted,  and  the  special  findings  were  va- 
cated with  the  general  verdict  This  claim 
was  made  heretofore  in  this  court  by  motion 
to  dismiss  the  petition  in  error,  and  it  is  still 
urged  and  relied  upon. 

The  particular  questions  of  fact  appear  to 
have  been  submitted  by  tbe  trial  court  with- 
out objection.  At  all  events,  they  were  sul)- 
mltted  and  answered  by  the  Jury  and  be- 
came a  legitimate  part  of  the  record.  As 
such,  the  Judgment  of  the  trial  court  was  in- 
voked upon  them  by  the  motion  of  defendant 
below,  and  that  court  exercised  Its  Judg- 
ment thereon  In  overruling  tbe  motion,  to 
which  exception  was  entered.  In  the  cir- 
cuit court  he  was  not  content  with  a  reversal 
of  the  Judgment  on  the  grounds  stated,  but 
relied  and  still  relies  on  the  special  findings 
as  being  inconsistent  with  the  general  verdict. 
And  if  the  special  findings  are  Inconsistent 
with  tbe  general  verdict  and  are  sufficient  in 
their  legal  effect  to  defeat  a  recovery,  there 
can  be  no  doubt  that  he  was  entitled  to 
Judgment  in  the  trial  court  If  so,  the  circuit 
court,  when  it  reversed  the  Judgment  of  the 
trial  court,  should  have  rendered  the  proper 
Judgment,  Instead  of  remanding  the  case  for 
a  new  trial.  It  seems  entirely  clear  that  if 
the  special  findings  are  inconsistent  with  the 
general  verdict,  and  entitle  the  defendant  be- 
low to  a  Judgment,  he  would  be  Justified  in 
standing  upon  them  in  the  trial  court,  and 
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also  In  the  circuit  court,  regardless  of  the 
privilege  of  a  new  trial,  rather  than  be  com- 
pelled to  abandon  what  be  had  fairly  obtain- 
ed, and  incur  the  labor  and  expense  of  a  re- 
trial of  the  case.  Otherwise  the  submission 
of  Bi>eciBl  questions  to  the  Jury  Is  but  an 
Idle  and  fruitless  ceremony.  But  In  this 
case  the  circuit  court  agreed  with  the  trial 
court,  and  refuged  the  Judgment  demanded. 
Is  there  no  direct  remedy  in  this  court  to  re- 
view the  decision  of  that  court,  and  correct 
Its  error,  if  any  has  been  committed  In  over- 
ruling the  motion  for  Judgment?  If  not,  the 
party  has  lost  a  valuable  right  which  the  law 
has  furnished  him  for  a  very  clearly  ex- 
pressed purpose,  and  It  is  lost,  it  Is  said, 
because  the  circuit  court  set  aside  the  gen- 
eral verdict  and  granted  a  new  trial.  How- 
ever, It  did  more.  It  decided  that  plaintiff 
In  error  was  not  entitled  to  Judgment  on  the 
special  findings,  which  he  claimed  are  in- 
consistent with  and  should  control  the  gen- 
eral verdict  We  discover  no  good  reason 
why  he  does  not  have  a  direct  remedy  In  this 
court  to  review  the  circuit  court  on  that 
branch  of  the  case.  This  view  is  founded 
upon  the  unequivocal  meaning  of  sections 
5201,  5202,  Rev.  St.  1892.  In  accordance 
with  the  former  section,  the  court  Instructed 
the.  Jury  to  find  specially  upon  the  particular 
questions  of  fact  contained  In  the  record. 
Whether  all  were  proper  questions,  we  need 
not  now  determine.  They  were  submitted 
and  answered.  By  the  latter  section  it  Is 
provided  that  "when  the  special  finding  of 
facts  Is  Inconsistent  with  the  general  ver- 
dict, the  former  shall  control  the  latter,  and 
the  court  may  give  Judgment  accoi-dlngly." 
If  the  special  findings  are  such  as  should  con- 
trol the  general  verdict.  It  becomes  the  duty 
of  the  trial  court  to  enter  the  Judgment 
which  such  "control"  would  clearly  Indicate, 
and  in  this  we  think  there  Is  no  room  for  the 
exercise  of  mere  discretion.  Moreover,  we 
regard  the  decision  of  the  circuit  court  over- 
ruling the  motion  for  Judgment  on  the  spe- 
cial findings  as  a  Judgment  determining  the 
rights  of  the  parties  In  that  behalf,  and  a 
proper  predicate  for  proceedings  in  error. 
See  section  6710,  Rev.  St.  1892. 

As  authorities  against  the  views  here  ex- 
pressed, counsel  for  defendant  in  error  cites 
and  relies  npon  the  following  cases:  Pltz- 
patrlck  et  al.  v.  Papa,  89  Ind.  17;  HoIIenbeck 
V.  City  of  Marshalltown,  62  Iowa,  21,  17  N. 
W.  155;  State  ex  rel.  Downard  v.  Templin, 
122  Ind.  235,  23  N.  E.  697;  McCrum  v.  Cor- 
by, 15  Kan.  112;  Insurance  Co.  v.  Shilllto,  15 
Ohio  St.  559,  86  Am.  Dec.  491;  Andrews  v. 
Youngstown,  35  Ohio  St.  218.  We  have  care- 
fully examined  each  of  these  cases,  and  are 
unable  to  find  a  rule  In  either  that  is  con- 
trary to  our  position.  In  Fltzpa trick  et  al..v. 
Papa,  supra.  It  appears  that  appellants  urged 
their  right  to  Judgment  In  the  appellate  court 
on  answers  to  Interrogatories  at  the  first  trial 
of  the  case  in  the  lower  court.  No  ruling 
seems  to  have  been  asked  or  made  at  that 


trial  with  reference  to  such  interrogatories, 
but  the  court  set  aside  the  general  verdict 
and  granted  a  new  trial.  The  iwrtles  bad 
their  new  trial.  From  the  Judgment  render- 
ed on  the  second  trial,  appeal  was  taken,  and 
appellant  asked  for  Judgment  on  the  findings 
made  on  the  first  trial.  It  was  easy  to  con- 
clude and  hold  that,  having  submitted  to  a 
second  trial,  the  party  waived  his  rights  on 
special  findings  made  at  the  first  trial.  It 
was  upon  that  state  of  the  record  the  appel- 
late court  made  its  holding.  HoIIenbeck  v. 
City  of  Marshalltown,  supra,  was  an  action 
to  recover  for  injuries  sustained  by  reason 
of  a  defective  sidewalk.  The  first  trial  re- 
sulted in  a  verdict  for  the  plaintiff,  which 
was  set  aside  and  a  new  trial  granted.  The 
second  trial  resulted  in  a  verdict  for  the 
plaintiff.  On  this— the  second— trial  the  Jury, 
In  answer  to  a  special  interrogatory,  found 
that  the  defect  in  the  sidewalk  was  not  so 
open  and  notorious  as  to  render  the  city  lia- 
ble. It  fairly  appears  that  the  city  asked 
Judgment  on  this  special  finding,  and  also  for 
a  new  trial.  The  trial  court  refused  Judg- 
ment on  the  special  finding,  but  granted  a 
new  trial.  A  third  trial  was  bad,  and  the 
plaintiff  again  recovered.  From  the  Judg- 
ment rendered  on  the  last  verdict,  appeal 
was  taken  by  the  city,  and  It  was  there  In- 
sisted that  the  city  was  entitled  to  Judgment 
on  the  special  finding  made  at  the  second 
trial.  This  the  court  denied,  as  well  it  could, 
because,  by  submitting  to  a  retrial  after  the 
finding  bad  been  made,  the  city  waived  Its 
rights  thereunder.  State  ex  reL  Downard  v. 
TempUn,  122  Ind.  235,  23  N.  B.  697,  conUIns 
no  holding  pertinent  to  the  present  inquiry. 
The  same  may  be  said  about  McCrum  v. 
Corby,  15  Kan.  112.  There,  when  the  motion 
for  new  trial  was  granted,  nothing  was  said 
about  the  special  findings,  and  no  one  sought 
any  order  of  court  respecting  them.  The  ap- 
pellate court  say  In  that  case:  "Counsel 
claim  that,  as  no  mention  was  made  to  set 
them  aside,  they  still  stand,  and  must  con- 
trol any  subsequent  verdict,  and  therefore  a 
new  trial  Is  unnecessary  and  Improper."  The 
court  denied  the  correctness  of  the  proposi- 
tion. In  Insurance  Co.  v.  Shilllto,  supra,  the 
superior  court,  at  special  term,  upon  the 
facts  found  by  it,  rendered  Judgment  against 
the  plaintiff.  The  court  at  general  term  re- 
versed the  Judgment  and  remanded  the  cause 
to  the  special  term  for  new  trial.  The  In- 
surance company  prosecuted  error  In  this 
court  to  reverse  the  Judgment  at  general 
term  on  the  ground  "that  there  was  no  error 
In  the  proceedings  of  said  court  at  special 
term."  It  Is  clearly  discerned,  that  the  of- 
fice or  function  of  special  findings  of  a  Jury 
are  quite  different  from  the  findings  of  a 
court  to  which  a  cause  Is  submitted  without 
the  Intervention  of  a  Jury.  The  difference  is 
both  natural  and  statutory.  Besides  this  ob- 
servation, the  question  we  have  before  us 
was  not  before  the  court  in  that  case,  either 
in  form  or  substance.    Nor  does  the  case  of 
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Andrews  v.  Xonngstown,  supra,  shed  any 
light  on  this  controversy.  The  court  there! 
held  that,  "where  a  Judgment  Is  reversed  for 
error  accruing  on  the  trial,  the  party  against 
whom  the  reversal  Is  had,  by  voluntarily 
submitting  to  a  new  trial  which  results  In  a 
verdict  and  judgment,  waives  his  right  to 
prosecute  a  petition  in  error  to  reverse  the 
Judgment  of  reversal."  The  latter  holding 
is  In  entire  accord  with  our  construction  of 
the  Indiana  and  Iowa  cases  cited.  We  there- 
fore hold  that  the  plalntitC  in  error  is  proper- 
ly In  this  court,  and  that  it  has  Jurisdiction  to 
hear  and  determine  his  assignments  of  error. 
Incidental  to  the  argument  of  the  forego- 
ing subject,  counsel  for  defendant  in  error 
assert  as  a  rule  of  practice  that  plaintiff  in 
error  is  without  remedy  on  error,  because  he 
filed  the  motions  for  new  trial  and  for  Judg- 
ment on  the  special  findings  simultaneously, 
and  that  both  were  decided  by  the  trial 
court  at  the  same  time,  and  It  so  appears  of 
record.  It  also  appears  that,  in  one  judgment 
rendered  by  the  circuit  court,  It  granted  a 
new  trial  on  the  ground  that  certain  instruC 
tions  were  refused,  and  also  adjudged  that 
there  was  not  error  committed  In  overruling 
the  motion  for  plaintiff  in  error  in  the  spe- 
cial findings.  We  presume  that  the  point  in- 
tended to  be  made  is  that,  the  Judgment  of 
the  circuit  court  being  thus  Joint  in  form,  the 
plaintiff  in  error  cannot  so  divide  it  as  to 
accept  the  benefits  of  a  Judgment  for  new 
trial,  and  also  prosecute  error  to  the  balance 
of  the  Judgment.  The  argument  on  this  sub- 
ject is  very  obscure,  and  the  reasons  baclc  of 
it  are  equally  obscure.  The  plaintiff  in  error 
did  not  submit  to  a  new  trial,  and  avail  him- 
self of  that  relief,  but  proceeded  to  this 
court  to  test  his  right  to  judgment  on  the 
special  findings.  We  can  discover  no  trace  of 
prejudice  to  any  one  in  the  exercise  of  this 
right,  arising  out  of  the  fact  that  both  mo- 
tions were  filed  and  decided  at  the  same 
time,  and  the  condition  of  the  record  in  that 
respect  is  no  bar  to  the  present  proceeding. 
It  is  proper  here  to 'add  what  we  regard  as 
the  proper  order  to  be  observed  In  cases 
where  it  is  desired  to  file  one  or  both  of 
the  motions  referred  to,  although  it  Is  not 
adopted  as  an  absolute  or  invariable  rule  to 
govern  tmder  all  circumstances,  but  as  the 
better  and  general  rule  of  practice.  We' 
therefore  think  that  in  the  trial  of  a  civil  ac- 
tion, wherein  the  Jury  return  with  a  general 
verdict  special  findings  on  questions  of  fact 
under  the  Instructious  of  the  court,  the  party 
against  whom  the  general  verdict  is  returned 
may  first  move  for  judgment  in  bis  favor 
on  tb6  special  findings,  and  if' his  motion  is 
refused  be  may  then  file  his  motion  for  a 
new  trial  within  the  time  prescribed  by  law. 
But  where  the  court  falls  to  pass  on  the  mo- 
tion for  Judgment  on  the  special  findings 
within  the  time  allowed  for  filing  a  motion 
for  new  trial,  the  latter  motion  may  be  filed 
within  such  time,  and  before-  the  decision  of 
the  motion   for  Judgment     In  either  case 


the  motions  should  be  filed  and  decided  in 
the  order  Indicated. 

2.  We  now  come  to  the  second  inquiry  In 
the  case:  Is  the  plaintiff  in  error  entitled  to 
Judgment  on  the  special  findings  made  by  the 
Jury?  Is  the  special  finding  of  facts  incon- 
sistent with  the  general  verdict?  The  pro- 
vision of  our  statute  regarding  special  find- 
ings obtains,  in  substance,  in  many,  if  not 
all,  of  the  states  having  a  code  of  civil  prac- 
tice. It  is  found  also  in  the  statutes  of 
some  of  the  states  where  a  code  of  civil  pro- 
cedure does  not  prevail,  as  in  Indiana.  The 
object  of  such  provision  has  been  defined  by 
the  appellate  courts  of  several  of  such  states, 
and,  when  we  clearly  understand  the  purpose 
to  be  served,  we  will  be  better  enabled  to  say 
whether  the  findings  In  this  record  are  Incon 
sistent  with  the  general  verdict  It  was  said 
by  Justice  Hanna,  of  Indiana,  in  Buntln  v. 
Rose,  16  Ind.  209,  that,  "before  the  enact- 
ment of  our  statute  enabling  a  party  to  ask 
that  a  Jury  shall  respond  to  Interrogatories, 
it  was  difficult  to  have  placed  upon  the  rec- 
ord of  a  trial  the  component  parts  of,  or 
elements  wuich  entered  into  and  formed,  the 
verdict  of  a  Jury.  This  was  felt  and  con- 
sidered as  operating  Injuriously  in  many  In- 
stances, because  of  the  current  of  decisions 
In  this  court  for  many  years  to  the  effect 
that  a  verdict  in  a  civil  case  should  not  be 
disturbed  on  the  evidence  where  there  was 
proof  tending  to  sustain  it."  In  Morrow  v. 
Commissioners,  21  Kan.  484,  the  Supreme 
Court  of  that  state,  through  Justice  Brewer, 
says  on  page  503  that  "the  main  object  of 
special  questions  is  to  bring  out  the  various 
facts  separately.  In  order  to  enable  the  court 
to  apply  the  law  correctly,  and  to  guard 
against  any  misapplication  of  the  law  by  the 
Jury.  •  *  *"  In  Davis  v.  Town  of  Farm- 
ington,  42  Wis.  425-^32,  the  Supreme  Court 
of  Wisconsin  Is  of  opinion  that,  "by  requir- 
ing the  Jury  to  pass  separately  and  specific- 
ally upon  each  controverted  question  of  fact 
material  to  the  issue,  a  more  careful  and 
methodical  consideration  of  the  testimony  by 
the  jury  may  be  secured,  and  the  precise 
grounds  upon  which  the  judgment  is  based 
will  be  disclosed."  And  in  Moss  v.  Priest,  19 
Abb.  Prac,  the  New  York  superior  court  say 
on  page  317:  "The  object  of  the  provision  in 
regard  to  special  findings  was  to  enable  the 
court  to  leave  the  case  to  the  Jury  generally, 
but  to  control  their  general  verdict  by  find- 
ings which  would  render  a  second  trial  un- 
necessary in  cases  where  no  exceptions  were 
taken,  or,  rather,  to  prevent  exceptions  to  the 
charge.  •  •  *"  In  connection  with  these 
authorities,  we  keep  in  mind  another  propo- 
sition—that the  special  finding  is  inconsistent 
with  the  general  verdict  only  when  the  two 
are  irreconcilable.  Elliot  C.  J.,  in  Railway 
Co.  V.  Beyerle,  110  Ind.  102,  11  N,  B.  6, 
makes  the  very  strong  declaration  that 
"nothing  will  be  presumed  in  aid  of  the  an- 
swers to  the  interrogatories,  nor  will  they 
control  the  general  verdict  unless  they  are 
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Invincibly  antagonistic  to  It"  In  Woollen  v. 
Wisbmier,  70  Ind.  108,  tbe  Supreme  Court  of 
Indiana  declare  that  "It  must  be  remember- 
ed that  a  special  finding  must  be  irreconcil- 
ably inconsistent  with  the  general  verdict, 
before  tbe  latter  can  be  set  aside,  and  the 
former  substituted  in  Its  place."  See,  also, 
Amidon  V.  Gaff,  24  Ind.  128-130;  Railroad 
Ck>.  V.  Stout,  Adm'r,  63  Ind.  143.  In  tbe 
latter  case  it  is  held:  "Special  findings  In 
answer  to  interrogatories  override  tbe  general 
verdict  only  when  both  cannot  stand,  and  the 
Supreme  Court  will  not  direct  a  Judgment 
In  favor  of  a  party  against  whom  tbe  general 
verdict  has  been  rendered  unless  this  antago- 
nism is  apparent  on  the  face  of  the  record,  and 
the  special  finding  cannot  by  any  hypothesis 
be  reconciled  with  the  general  verdict."  To 
same  effect  are  Alexander  v.  University,  57 
Ind.  466;  Murray  v.  Phillips,  59  Ind.  56; 
Railroad  Co.  v.  Barton,  61  Ind.  293;  Hersh- 
man  v.  Hersbman,  63  Ind.  451.  See,  also, 
Bills  V.  City  of  Ottumwa,  35  Iowa,  107,  where 
it  is  held  that,  "to  Justify  tbe  court  in  setting 
aside  general  verdicts  on  the  ground  that 
they  are  Inconsistent  with  tbe  special  find- 
ings, the  conflict  must  be  irreconcilable." 
The  latter  statement  of  the  rule  seems  to  be 
the  conservative  Judgment  of  tbe  courts  pass- 
ing on  the  qnestlon. 

Are  the  special  findings  disclosed  in  this 
record  Inconsistent  with  the  general  verdict? 
We  think  not.  What  are  they?  (1)  The  de- 
fendant In  error  passed  the  entry  where  he 
was  Injured  about  360  times;  (2)  he  did  not, 
while  working  in  the  entry,  make  any  en- 
deavor to  ascertain  the  condition  of  the  en- 
try through  which  he  passed;  (3)  he  took  no 
notice  of,  nor  did  be  pay  any  attention  to, 
the  roof  of  the  entry,  or  observe  that  the 
same  was  propped,  and  cross-timbers  in  It 
for  tbe  protection  of  the  roof;  (4)  the  de- 
fect In  the  roof  of  tbe  entry  at  the  point 
where  plaintiff  was  injured  was  obvious  and 
noticeable  to  a  po-son  going  in  or  out  of 
such  entry;  (5)  it  was  not  the  duty  of  the 
plaintiff,  wblle  driving  for  defendant,  to  no- 
tice, examine,  or  pay  any  attention  to  the 
roof  of  the  entry  In  which  he  was  at  work. 
These,  In  substance,  are  the  special  findings. 
It  was  no  part  of  the  duties  of  tbe  plaintiff 
below  to  Inspect  or  repair  the  entry  to  the 
mine.  His  employment  was  to  drive  tbe 
mule  hauling  cars  of  coal  from  the  rooms 
where  mined  to  the  hoisting  shaft  It  is  true, 
the  Jury  found  that  be  made  no  endeavor  to 
ascertain  tbe  condition  of  tbe  entry  through 
whicb  he  passed,  and  that  the  defect  In  the 
roof  of  the  enti^  was  "obvious  and  notice- 
able to  a  person  going  In  or  out  of  such  en- 
try." There  Is  no  finding  that  he  did  notice 
its  condition,  or  that  he  could,  by  tbe  ex- 
ercise of  ordinary  care,  wblle  passing  through 
the  entry,  have  discovered  the  defect.  The 
person  mentioned  In  tbe  finding  to  whom  It 
would  be  noticeable  might  be  an  expert  or 
one  whose  duty  It  was  to  Inspect  and  repair 
ducb  defects.    To  such  a  person  a  defect  In 


tbe  roof  might  be  readily  seen,  because  it« 
discovery  or  presence  formed  a  part  of  hia 
duty,  while  It  would  not  be  obvious  or  no- 
ticeable to  one  whose  duties  were  entirely 
different  and  who  bad  primarily  the  right 
to  rely  upon  the  operator  of  the  mine  to  keep 
the  entry  in  reasonably  safe  condition.  We 
think  this  branch  of  the  case  Is  ruled  by  the 
doctrine  laid  down  by  this  court  In  Wellstou 
Coal  Co.  V.  Smith,  66  Ohio  St  70,  61  N.  E. 
143,  65  L.  R.  A.  90,  87  Am.  St  Rep..  547. 
The  fourth  section  of  the  syllabus  is:  "In 
the  business  of  mining  coal.  It  is  tbe  duty 
of  the  owner  or  operator  of  a  mine  to  fur- 
nish reasonably  safe  entries  for  the  Ingress 
and  egress  of  those  employed  In  such  mine, 
and  to  keep  such  entries  In  a  reasonably 
safe  condition,  and  tbe  miners  may  rely  and 
presume  that  this  duty  has  been  properly 
performed."  It  Is  also  held  In  that  connec- 
tion that  "it  Is  the  duty  of  the  miner,  as  to 
such  entry,  to  use  ordinary  care  for  his  own 
safety,  in  view  of  what  he  knows  or  ought 
to  know  as  to  the  condition  of  such  entries; 
ftnd  he  ought  to  know  every  fact  which  be 
would  know  If  he  exercised  ordinary  care  to 
keep  himself  Informed  as  to  matters  con- 
cerning which  it  Is  his  duty  to  inquire  in 
the  employment  in  which  he  Is  engaged." 
On  page  82,  63  Ohio  St.,  and  page  14C,  61 
N.  B.,  through  Burket,  J.,  this  court  says: 
"If  the  plaintiff  knew  the  roof  of  tbe  entry 
to  be  unsafe,  and  entered  notwithstanding 
such  knowledge,  he  was  negligent  and  ought 
not  to  recover;  but  as  it  was  the  duty  of 
the  mine  boss  to  furnish  a  reasonably  safe 
entry,  and  to  keep  it  in  a  reasonably  safe 
condition,  tbe  miners  could  rely  upon  that 
duty  being  performed,  and  were  not  requir- 
ed to  test  and  inspect  the  roof  of  tbe  entry 
themselves,  and  were  not  charged  with 
knowledge  of  its  unsafe  condition,  farther 
than  the  knowledge  they  would  ordinarily 
obtain  in  the  proper  discharge  of  the  work 
they  were  employed  to  perform." 

We  think  this  covers  tbe  whole  law  appli- 
cable to  special  findings,  and  we  need  not 
discuss  them  further.  The  Judgment  of  the 
circuit  court  is  affirmed.  Judgment  af- 
firmed. 

BURKET,  O.  J.,  and  SPEAR,  SHAUCK. 
and  CREW,  JJ.,  concur. 

DAVIS,  J.  (dissenting).  I  cannot  bring 
myself  to  concur  in  the  last  paragraph  of  tbe 
syllabus  in  this  case,  or  in  tbe  Judgment  It 
seems  to  me  that  both  are  Illogical.  In  the 
syllabus  It  Is  said  that  "a  servant  employed 
In  a  coal  mine  to  haul  cars  of  coal  from  the 
rooms  where  the  coal  Is  mined,  through  an 
entry,  to  a  hoisting  shaft,  by  tbe  use  of  a 
mule  and  cars.  Is  chargeable  with  actual  no- 
tice of  every  fact  which  he  would  have 
known,  bad  he  exercised  ordinary  care  to 
keep  himself  Informed  as  to  matters  concern- 
ing which  It  Is  his  duty  to  Inquire."  This  Is 
sound  law,  and  since  tbe  Jury,  In  its  an- 
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swcrs  to  special  Interrogatories,  found  that 
the  plaintiff  had  gone  In  and  out  through 
the  entry  860  times,  and  that  while  woridng 
In  the  entry  he  made  no  effort  to  ascertalfl 
the  condition  of  the  roof  thereof,  and  took 
no  notice  of,  and  paid  no  attention  to,  the 
roof  of  the  entry,  nor  the  support  thereof, 
and  that  the  alleged  defect  was  obyious  and 
noticeable  to  a  person  going  in  and  out  of 
such  entry,  it  seems  to  he  conclusively  es- 
tablished that  he  was  chargeable  with  actual 
knowledge  of  the  defect,  for  under  such  cir- 
cumstances he  could  not  be  Ignorant  of  that 
which  was  "obvious  and  noticeable,"  without 
the  want  of  ordinary  care.  Yet  In  the  face 
of  that  which,  to  the  average  mind,  must 
seem  to  be  an  irresistible  inference  from  the 
law  and  facts  as  found,  it  Is  held  that  the 
plaintiff  may  nevertheless  put  behind  him  all 
knowledge  or  its  equivalent— ability  to  know 
if  he  had  looked— and  blindly  rely  on  the 
master  to  perform  his  duty  to  furnish  him  a 
safe  place  in  which  to  work,  and  that,  when 
he  is  injured  through  the  negligence  of  the 
master,  he  may  recover  therefor,  notwith- 
standing he  has  assumed  the  risk  with  full 
knowledge,  or  has  recklessly  refused  to  see 
an  obvious  thing.  Tliat  is  precisely  the  ef- 
fect of  the  judgment  In  this  case,  however 
the  opinion  may  be  worded,  although  I  do 
not  think  that  I  have  misconstrued  the  lan- 
guage used.  It  seems  to  .me  that  this  ruling 
is  contrary  to  all  precedent,  and  especially 
to  the  law  as  laid  down  in  Coal  &  Gar  Co.  v. 
Norman,  49  Ohio  St.  598,  32  N.  SI.  857,  and 
Coal  Co.  V.  Estlevenard,  63  Ohio  St  43,  40 
N.  E.  725.  It  is  true  that  the  plaintiff  avers 
in  his  amended  petition  that  he  was  without 
knowledge  of  the  defect,  but  the  Jury  has 
expressly  found  that  he  had  such  knowl- 
edge, or  the  equivalent  thereof. 

It  also  seems  to  me  to  be  both  indefensible 
and  misleading  to  indicate  that  this  Judg- 
ment follows  Wellaton  Coal  Co.  v.  Smith,  66 
Ohio  St  70,  61  N.  B.  143,  55  L.  B.  A.  99,  87 
Am.  St.  Hep.  547.  I  did  not  concur  in  that 
opinion  in  its  entirety;  but  I  never  under- 
stood the  ruling  in  that  case  as  Justifying  a 
miner  either  in  ignoring  his  actual  knowl- 
edge, or  in  neglecting  to  know  when  knowl- 
edge was  perfectly  "obvious  and  notice- 
able," for  in  this  case  the  controversy  is 
not  about  occult  things  which  might  require 
expei-t  tests  to  discover.  Under  the  facts 
Bpeciaily  found  by  the  Jury,  this  was  not  a 
case  requiring  "tests"  or  "inspections"  In  or- 
der to  discover  the  danger.  Nor  do  I  think 
the  court  so  understood  the  cited  case,  for  on 
page  82,  66  Ohio  St,  and  page  146,  61  N. 
£.,  Burket,  J.,  says:  "If  the  plaintiff  below 
knew  the  roof  of  the  entry  to  be  unsafe,  and 
entered  notwithstanding  such  Icnowledge,  he 
was  negligent,  and  ought  not  to  recover;" 
and  in  the  syllabus  of  the  case  it  is  held  that 
"it  is  the  duty  of  a  miner,  as  to  such  entry, 
to  use  ordinary  care  for  his  own  safety,  in 
view  of  what  he  knows  or  ought  to  know 
as  to  the  condition  of  such  entries,"  and  sure- 


ly he  "ought  to  know"  when  he  could  know 
by  mere  looking.  It  is  said  in  the  case  at  bar 
that  the  Jury  found  that  It  was  not  the  plain- 
tiff's duty  to  notice  defects  in  the  roof  of  the 
entry,  or  In  the  supports  thereof;  but,  in  a 
legal  sense,  the  Jury  could  not  find. that, 
when  the  law  requires  that  the  plaintiff  ought 
to  know  everything  concerning  his  own  safe- 
ty which  he  could  learn  by  the  exercise  of 
mere  ordinary  care.  The  special  findings  are 
absolutely  irreconcilable  with  the  general 
verdict,  because  they  plainly  Indicate  either 
(1)  assumption  of  risk,  with  actual  knowl- 
edge of  the  defect;  or  (2)  want  of  ordinary 
care;  or  (3)  both  assumption  of  risk,  with 
luiowledge  of  the  defect  and  want  of  ordi- 
nary care. 

For  the  reasons  here  briefly  outlined,  J 
entertain  the  opinion  that  the  plaintiff  in 
error  is  entitled  to  Judgment  on  the  special 
findings  notwithstanding  the  general  verdict. 


(69  Ohio  St.  91) 
STATE  ▼,  EOSELOT. 
(Supreme  Court  of  Ohio.    Oct.  27,  1903.) 

HOMICIDBJ-INSANITT  AS  A.  DEFENSE— PRO- 
CEDURE—SPECIAI.  JURY. 

1.  The  provisions  of  section  7240,  Batet/  Ann. 
St.,  are  mandatory,  and  the  mode  therein  pre- 
scribed for  a  trial  of  the  question  of  the  present 
insanity  of  a  person  under  indictment  is  per- 
emptory and  exclusive. 

2.  Wnen,  therefore,  at  any  time  before  sen- 
tence, the  insanity  of  a  defendant  under  indict- 
ment is  suggested  and  brought  to  the  attention 
of  the  court  in  which  such  indictment  is  pending 
in  the  manner  provided  in  said  section  7240,  it 
is  the  imperative  duty  of  the  court  to  order  a 
jury  to  be  impaneled  to  try  such  question,  and 
such  jury,  when  so  impaneled,  shall  be  special- 
\y  sworn-  to  try  the  question  whether  the  de- 
fendant is  or  is  not  then  sane. 

3.  Where  counsel  for  a  defendant  on  trial  for 
murder  in  the  second  degree  during  the  progress 
of  such  trial  suggests  to  the  court  that  the  de- 
fendant is  not  then  sane,  and  presents  to  the 
court  the  certificate  of  a  "respectable"  physician 
to  the  same  effect,  and  demands  that  a  special 
jury  be  impaneled  to  try  the  question  whether 
or  not  such  defendant  is  then  sane,  it  is  error 
for  the  court  to  refuse  such  demand.  And  such 
error  is  not  cured  by  the  court  thereafter,  in  its 
general  charge  to  tne  jury  trying  said  case,  in- 
structing said  jury  that  'if  you  think  that  you 
have  not  heard  all  of  the  truth  in  the  case,  be- 
cause of  defendant's  mental  condition,  and  that 
you  believe  you  are  not  justified,  because  of  that 
fact,  in  finding  him  guilty,  you  may  acquit  liim."  - 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Hamilton  County. 

Frederick  Koselot  was  indicted  for  murder 
in  the  second  degree.  This  proceeding  in  er- 
ror is  one  taken  by  the  prosecuting  attorney 
of  Hamilton  county,  Ohio,  on  behalf  of  the 
state,  under  favor  of  section  7306a,  Bates' 
Ann.  St.,  to  obtain  a  reversal  of  the  order 
and  Judgment  of  the  circuit  court  of  Hamil- 
ton county  reversing  a  Judgment  of  convic- 
tion against  the  defendant  in  error  obtained 
In  the  court  of  common  pleas  of  said  county 
at  the  October  term  thereof,  1901.    Affirmed. 

Hoffheimer,  Morris  &  Sawyer,  for  the  State. 
Thomas  F.  Shay,  for  defendant  in  error. 
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CREW,  J.  The  defendant  In  error,  Fred- 
erick Roselot,  was  on  the  29tli  day  of  Sep- 
tember, 1900,  indicted  by  the  grand  Jury  of 
Hamilton  county  for  the  crime  of  murder 
in  the  second  degree.  On  April  1,  1901,  he 
wag  duly  arraigned  on  said  indictment,  and 
pleaded  thereto,  "Not  guilty."  Thereafter  the 
case  was  continued  from  time  to  time  tmtil 
December  16,  1901,  when  the  case  came  on 
for  trial,  and  the  defendant,  Frederick  Rose- 
lot,  and  one  of  his  counsel,  Mr.  Cogan,  being 
then  present  in  court,  a  jury  to  try  said 
cause  was  then  and  there  selected,  Impaneled, 
and  sworn.  On  said  day,  after  said  Jury  had 
been  Impaneled  and  sworn,  an  adjournment 
was  had,  and  said  cause  was  continued  until 
the  following  morning,  December  17th,  at  10 
o'clock  a.  m.  On  December  17tb,  at  10 
o'clock  a,  m.,  the  trial  of  said  cause  was  re- 
sumed, and  the  hearing  of  testimony  was  be- 
gun. Three  witnesses  were  called  and  ex- 
amined on  behalf  of  the  state,  two  of  whom 
were  cross-examined  by  Mr  Cogan,  of  coun- 
sel for  defendant  Thereupon,  and  at  this 
point,  a  recess  was  taken  until  2  o'clock  p. 
m.  of  the  same  day.  At  2  p.  m.,  the  hour  to 
which  a  recess  had  been  taken,  Mr.  Thomas 
F.  Shay,  a  member  of  the  law  Ann  of  Shay 
&  Cogan,  and  one  of  counsel  for  the  defend- 
ant, Frederick  Roselot,  but  who  had  been  ab- 
sent from  the  city  of  Cincinnati,  and  had 
not  theretofore  appeared  at  or  participated 
in  said  trial,  appeared  in  court,  and  filed  his 
aflSdavit  suggesting  and  alleging  the  then 
present  Insanity  of  said  Frederick  Roselot, 
and  asking  "that  this  canse  should  be  passed 
until  a  reasonable  opportunity  is  afforded  to 
Inquire  Into  the  question  of  the  defendant's 
present  sanity."  Counter  affidavits  were  sub- 
mitted on  behalf  of  the  state  tending  to  es- 
tablish the  sanity  of  the  defendant  ITpon 
consideration  of  these  several  affldavits,  and 
after  Inquiry  made  by  the  court  of  divers 
persons  to  ascertain  if  defendant  was  in 
mental  condition  to  proceed  with  the  trial, 
the  court  decided  and  announced  as  follows: 
"It  Is  the  opinion  of  the  court  at  this  time 
that  the  defendant  is  able  to  proceed  with 
the  trial,  and  the  trial  must  go  on."  There- 
upon the  trial  proceeded.  On  the  following 
morning,  to  wit,  December  18,  1901,  Thomas 
F.  Shay,  counsel  for  defendant,  filed  and 
presented  to  the  court  his  further  affidavit 
alleging  and  suggesting  the  insanity  of  the 
defendant,  Frederick  Roselot,  and  at  the 
same  time  also  filed  and  presented  to  the 
court  the  following  certificate  of  Dr.  John  T. 
Booth,  to  wit:  "Qn'tl,  Dec.  18,  1901.  To 
the  Honorable  Wm.  Llttleford:  I,  the  un- 
dersigned, being  a  respectable  physician  prac- 
ticing medicine  in  the  city  of  Cincinnati,  do 
hereby  present  to  this  court  that  I  have  ex- 
amined the  defendant,  Fred.  Roselot,  and  say 
to  this  court  that  he  is  at  present  an  Insane 
man  wholly  unable  to  give  his  counsel  any 
assistance  at  present  and  is  wholly  unable 
to  give  intelligent  testimony  as  a  witness  in 
his  own  behalf  on  this  trial.  .  [Signed]  John 


T.  Booth,  M.  D."  Thereupon,  and  before 
proceeding  further  with  said  trial,  counsel 
for  defendant  demanded  that  a  special  Jury 
be  impaneled,  under  section  7240,  Bates' 
Ann.  St,  "to  try  whether  or  not  the  ac- 
cused is  sane."  The  court  refused  to  im- 
panel said  Jury,  and  directed  the  trial  to  pro- 
ceed. After  hearing  the  evidence,  arguments 
of  counsel,  and  charge  of  the  court,  the  Jury 
returned  a  verdict  of  guilty.  Thereafter  a 
motion  for  new  trial  and  in  arrest  of  Judg- 
ment was  overruled  by  the  court  of  common 
pleas.  The  case  was  taken  to  the  circuit 
court,  where  the  Judgment  of  the  common 
pleas  was  reversed  on  the  ground,  as  appears 
from  the  Journal  entry,  that  there  was  error 
in  the  record  and  proceedings  of  the  court  of 
common  pleas  in  tliis,  to  wit:  "That  the 
court  below,  on  the  application  being  filed 
under  section  7240,  Bates'  Ann.  St,  should 
have  arrested  the  proceedings  of  the  trial, 
and  Impaneled  a  special  Jury  to  try  said  is- 
sue." To  procure  a  reversal  of  this  Judgment 
of  the  circuit  court  this  proceeding  in  error 
Is  prosecuted. 

The  principal  question  presented  for  deter- 
mination by  the  record  in  this  case  is  wheth- 
er the  provisions  of  section  7240,  Bates'  Ann. 
St.,  which  prescribe  the  mode  and  provide 
the  means  for  a  trial  of  the  issue  of  present 
insanity  of  a  person  under  indictment,  were 
intended  to  be  and  are  mandatory  and  ex- 
clusive, or  whether  the  provisions  of  said 
section  are  so  far  directory  only  as  that  a 
com-t  may,  in  its  discretion,  adopt  some  other 
and  different  mode  of  ascertaining  the  fact 
as  to  the  sanity  or  Insanity  of  the  accused. 
Section  7240  is  as  follows:  "When  the  at- 
torney of  a  person  indicted  for  an  offense 
suggests  to  the  court  In  which  the  indictment 
is  pending,  at  any  time  before  sentence,  that 
such  person  is  not  then  sane,  and  a  certifi- 
cate of  a  respectable  physician  to  the  same 
effect  is  presented  to  the  court,  the  court 
shall  order  a  Jury  to  be  impaneled,  to  try 
whether  or  not  the  accused  is  sane  at  the 
time  of  such  impaneling;  thereupon  a  time 
shall  be  fixed  for  a  trial,  and  a  Jury  shall  be 
drawn  from  the  Jury  box,  and  a  venire  is- 
sued, unless  the  prosecuting  attorney,  or  the 
attorney  of  the  accused,  demand  a  struck  Ju- 
ry, In  which  case  such  Jury  shall  be  select- 
ed and  summoned  as  required  by  law;  the 
Jury  shall  be  sworn  to  try  the  question 
whether  the  accused  Is  or  is  not  sane,  and 
a  true  verdict  give  according  to  the  law  and 
the  evidence;  and  on  the  trial  the  accused 
I  shall  hold  the  affirmative;  if  three-fourths 
of  the  Jurors  agree  upon  a  verdict  their 
finding  may  be  returned  as  the  verdict  of  the 
Jury;  and  a  new  trial  may  be  granted  on 
the  application  of  the  attorney  of  the  ac- 
cused, for  the  causes  and  in  the  manner  pro- 
vided in  this  title."  This  statute  Is  explicit 
in  its  terms  as  to  the  manner  in  which  the 
question  of  the  insanity  of  a  defendant  un- 
der Indictment,  when  properly  brought  to  the 
attention  of  the  court  shall  be  submitted  and 
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determined;  and  It  is  peremptory  In  its  re- 
quirement tliat  wben  tiie  Insanity  of  a  de- 
fendant is,  at  any  time  before  sentence,  sug- 
gested to  the  court  In  tbe  manner  therein 
provided,  the  court  shall  order  a  jury  to  be 
impaneled  to  try  the  question  whether  or 
not  tbe  accused  Is  sane  at  tbe  time  of  such 
impaneling,  and,  further.  It  prescribes  the 
form  of  oath  that  shall  be  administered  to 
tbe  jury  when  so  impaneled.  While  it  has 
long  been  the  humane  and  settled  policy  of 
our  law  tliat  no  man  shall  be  indicted  and 
put  upon  trial  upon  a  criminal  charge,  or  be 
called  upon  to  make  his  defense  to  such 
charge  in  a  court  of  Justice,  who  by  reason 
of  insanity  Is  unable  to  comprehend  his  po- 
sition, or  is  by  reason  of  his  Insanity  incapa- 
ble of  making  his  defense,  yet  In  this  state, 
prior  to  the  enactment  of  section  7240,  Bates' 
Ann.  St.,  the  method  of  determining  tbe 
question  of  tbe  sanity  or  insanity  of  a  per- 
son under  indictment  was  a  matter  largely 
wltliln  the  discretion  of  the  trial  court,  and 
bad  not  been  made  tbe  subject  of  statutory 
regulation.  Prior  to  this  enactment  the 
court  might.  In  tbe  exercifsc  of  its  discretion, 
either  submit  the  question  to  a  jury,  or  It 
might  itself  inquire  Into  and  determine  the 
same  without  tbe  aid  or  intervention  of  ju- 
ry. Tbe  practice  was  by  no  means  uniform, 
but  differed  in  different  jurisdictions.  To 
provide  for  uniformity  in  the  method  of  pro- 
cedure, and  to  secure  to  tbe  accused  tbe 
right  to  have  the  question  of  his  sanity  sub- 
mitted to  and  determined  by  a  jury  special- 
ly Impaneled  and  speclflcally  sworn  and  in- 
structed to  try  that  particular  Issue,  was, 
we  think,  plainly  the  purpose  of  this  enact- 
ment. And  such  being  its  purpose,  It  must 
have  been  intended  by  tbe  Legislature  that 
the  method  therein  provided  for  the  submis- 
sion and  determination  of  such  question 
should  be  followed,  and  should  be  exclusive; 
and  this  whether  the  question  be  raised  be- 
fore or  during  the  progress  of  the  trial,  pro- 
vided only  that  It  be  raised  at  some  time  be- 
fore sentence.  Whether  this  enactment, 
without  other  or  further  limitation  and  re- 
striction than  Is  therein  contained  as  to  the 
time  when  tbe  question  of  Insanity  may  be 
raised  or  presented  to  the  court,  is  wise  and 
expedient  legislation,  Is  a  matter  with  which 
we  are  not  now  concerned.  Inasmuch  as  tbe 
right  to  enact  such  statute  is  clearly  with- 
in the  legislative  authority.  The  language 
of  tbe  statute  is  plain  and  unambiguous,  and 
its  provisions  mandatory  and  emphatic  that 
when,  at  any  time  before  sentence,  the  at- 
torney of  a  person  indicted  suggests  to  the 
court  that  such  person  Is  insane,  and  presents 
to  the  court  the  certificate  of  a  "respectable" 
piiyslclan  to  tbe  same  effect,  such  court  shall 
order  a  jury  to  be  selected  ani  Impaneled  as 
therein  provided,  which  jury,  when  so  impan- 
eled, shall  be  sworn  to  trj  the  question 
whether  the  accused  is  or  Is  not  sane  at  tbe 
time  such  jury  is  impaneled.  Upon  the  ad- 
mitted facts  of  tills  case,  there  was,  we  think. 


such  compliance  with  the  requirements  of 
this  statute  on  tbe  part  of  defendant's  coun- 
sel as  to  clearly  entitle  the  defendant  to 
avail  himself  of  Its  provisions,  and  to  give 
to  bim  tbe  right  to  demand  and  have  impan- 
eled a  special  jury,  particularly  sworn,  to  try 
and  determine  the  question  of  his  sanity. 
This  privilege  and  right  was  denied  him  by 
the  court  of  common  pleas,  and  in  this  the  . 
court  erred. 

It  is,  however,  insisted  by  counsel  for  the 
state  that,  if  this  action  and  judgment  of 
the  court  of  common  pleas  were  erroneous, 
nevertheless  such  error  was  not  prejudicial 
to  the  defendant,  and  he  ought  not  to  be 
heard  to  complain  thereof,  (or  the  reason,  as 
is  claimed,  that  the  court  thereafter  submit- 
ted to  the  regular  jury  then  trying  the  case 
the  question  of  defendant's  sanity,  and  that 
such  question  was  submitted  under  an  in- 
struction from  the  court  most  favorable  to 
the  defendant.  That  Instruction  was  as  fol- 
lows: "It  may  be  that  he  [defendant]  has 
been  prevented  from  disclosing  matters  to 
you  that  are  of  great  importance  to  him.  If 
you  think  that  you  have  not  heard  all  of  the 
truth  in  this  case,  because  of  the  defendant's 
mental  condition,  and  that  you  believe  that 
you  are  not  justified,  because  of  that  fact. 
In  finding  him  guilty  as  charged,  you  mar 
acquit  him."  Palpably  erroneous  and  unau- 
thorized as  this  charge  was,  and  apparentl;* 
favorable  to  defendant  as  in  some  respect? 
It  certainly  is,  yet  nevertheless  the  Instnic 
tion  so  given  is  not  the  equivalent  of  snc'.i 
instruction  as  the  defendant  was  entitled  to 
have  upon  the  submission  to  a  jury  of  tbe 
question  of  his  present  Insanity.  Nor  is  this 
charge  so  favorable  to  defendant  as  his  coun- 
sel would  seem  to  understand  and  assume. 
.Counsel  for  the  state,  in  argument,  erroneous 
ly  assume  that  the  jury  was  told  by  this 
charge  that,  if  they  should  find  that  at  the 
time  of  the  trial  defendant  was  then  insane, 
they  must  acquit  him.  But  such  is  not  the 
language  of  this  charge.  By  this  charge  the 
jury  was  not  Instructed  that  if  they  so  found 
they  must  acquit,  nor  that  it  would  be  their 
duty  to  acquit,  but  were  toFd  only  that.  In 
the  event  they  should  so  find  and  believe, 
they  might  acquit  him.  This  charge  cannot, 
because  favorable  to  tbe  defendant,  have  the 
effect  to  deprive  him  of  the  right  to  com- 
plain of  the  submission  of  the  question  of 
his  then  present  insanity  to  the  trial  jury— 
a  jury  impaneled  and  sworn  to  try  only  the 
question  of  whether  or  not  he  was  guilty  of 
the  crime  with  which  he  stood  charged,  and 
for  which  he  was  then  on  trial.  Under  this 
charge  the  jury  was  told  "that  If  they 
thought  they  had  not  beard  all  of  the  truth 
In  this  case,  because  of  defendant's  menta.° 
condition,  they  might  acquit  him."  Thus  the 
jury  was  given  to  determine  whether  they 
had  heard  all  of  the  truth,  and,  if  they  should 
be  of  opinion  they  had  not,  because  of  the 
defendant's  mental  condition,  they  were  told 
they  might  acquit  bim.    Under  this  instruc- 
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Hon  the  insanity  of  defendant  conld  only 
avail  him,  as  ground  for  acquittal,  and  ac- 
quittal could  be  bad  on  that  {ground  only 
after  a  finding  by  the  Jury  that  defendant 
was  then  Insane,  and  before  this  jury  was 
authorized  to  make  snch  finding  It  was  nec- 
essary that  the  whole  of  their  number  should 
concur  therein.  But  the  law  provides  (sec- 
tion 7240,  supra)  that  on  the  trial  of  ancb 
Issue  (that  of  present  insanity)  "If  three- 
fourtbs  of  the  Jurors  agree  upon  a  verdict 
their  finding  may  be  returned  as  the  verdict 
of  the  Jury."  Defendant,  through  his  coun- 
sel, having  made  proper  demand  therefor, 
was  entitled  to  have  the  question  of  his  In- 
sanity submitted  to  a  Jury  Impaneled  and 
sworn  to  try  that  question  alone,  three- 
fourths  of  whom  could  have  determined  a 
verdict.  The  right  to  such  Jury  having  been 
denied  him  by  the  court  of  common  pleas,  the 
Judgment  of  that  court  was  properly  reversed 
by  the  elrenit  court. 
Judgment  of  circuit  court  affirmed. 

BtTRKBT,  C.  J.,  and  SPEAR,  DAVIS,  and 
PRICE,  JJ.,  concur. 


(1S4  Mass.  401} 

BRIGHTMAN  v.  BUFFINGTON  et  al. 

(Supreme  Judicial   Court  of   Massachusetts. 
Bristol.    Nov.  25.  1903.) 

GIFT— BVIDBNCB-OBJECTIONS  WAIVED. 

1.  Evidence  held  sufficient  to  show  the  trans- 
fer of  money  by  a  son  to  his  mother  was  in- 
tended as  a  gift,  and  not  as  a  payment  on  a 
note  due  from  the  son  to  the  mother. 

2.  Statements  that  a  mother  understood  that 
money  given  to  her  by  a  son  was  intended  as 
a  gift,  and  not  as  a  payment  on  a  note  due  from 
the  son,  when  not  objected  to,  become  evidence 
in  the  case. 

Exceptions  from  Superiw  CJourt,  Bristol 
County;   Jabez  Fox,  Judge. 

Action  by  Charles  P.  Brightman,  executor 
of  the  win  of  Rebecca  L.  Brightman,  deceas- 
ed, against  Joseph  L.  Buffington,  Jr.,  and  an- 
other, administrators  of  the  estate  of  Franlc 
W.  Brightman,  deceased.  There  was  a  ver- 
dict for  plaintifl*.  and  defendants  bring  ex- 
ceptions.   Exceptions  overruled. 

J.  W.  Cummlngs  and  Cbas.  R.  Cnmmlngs, 
for  plaintiff,   h.  Elmer  Wood,  for  defendants. 

LORINO,  J.  This  is  an  action  on  a  promis- 
sory note  in  the  sum  of  $3,200,  made  by  the 
defendants'  Intestate,  payable  to  his  mother. 
The  only  defense  set  up  was  payment  for  all 
but  $1,7S8,  and  the  facts  relied  on  In  support 
of  this  defense  were  also  made  the  subject 
of  a  declaration  in  set-off.  In  the  declaration 
In  set-off  the  defendants  coimted  on  23  pay- 
ments of  $50  each,  for  which  the  defendants 
produced  receipts,  signed  by  the  mother. 
These  receipts  stated  in  terms  or  in  sub- 
stance that  the  money  had  been  received,  and 
was  to  be  charged  to  her  account.  In  addi- 
tion, the  defendants  produced  receipts,  sign- 


ed by  a  nurse  or  nurses  who  took  care  of  the 
mother,  for  $85,  the  balance  of  the  snm  de- 
clared on  in  set-off.  The  plaintiff's  answer 
to  the  declaration  In  set-off  was  that  these 
sums  were  paid  to  the  mother  by  way  of  a 
gift  The  case  is  here  on  two  requests  for 
instructions  to  the  Jury  which  were  refused. 
One  was  a  request  that  there  was  no  evi- 
dence warranting  a  finding  that  any  of  the 
payments  stated  In  the  declaration  in  set-off 
were  Intended  by  the  son  as  a  gift,  and  the 
other  was  a  request  that  there  was  no  evi- 
dence warranting  a  finding  that  any  of  the 
payments  made  after  June  27,  1899— that  Is, 
any  but  the  first  five— were  intended  by  the 
son  as  a  gift 

It  is  not  necessary  to  state  the  case  at 
length,  as  we  are  of  opinion  tliat  there  is  one 
piece  of  evidence  which  is  decisive  of  both 
requests.  After  the  son's  death  one  of  his 
administrators  tendered  the  mother,  who  was 
then  alive,  but  who  died  before  this  action 
was  begun,  the  balance  due  on  the  note 
now  in  snit,  after  deducting  the  sums  set 
forth  In  the  declaration  in  set-off.  This  was 
refused  by  her  on  the  gn^ound  (so  one  of  the 
defendants  testified)  that  she  understood  that 
the  money  paid  to  her  by  the  son  who  signed 
the  note  was  a  gift  to  her.  The  contention 
of  the  executor  of  the  son  is  that  this  evi- 
dence as  to  what  the  mother  understood  is 
not  evidence  of  what  the  son  Intended;  that 
the  fact  that  the  mother  understood  that  the 
payments  were  made  by  way  of  gift  does  not 
warrant  a  finding  that  the  son  intended  to 
make  them  as  a  gift  and  tiuit,  except  for 
this  statement,  the  uncontradicted  evidence 
showed  that  the  intent  of  the  son  was  to  be 
paid  tor  these  advances;  that  this  was  known 
to  the  mother,  and.  could  not  be  defeated  by 
this  subsequent  statement,  made  after  his 
death,  as  to  her  understanding.  No  objection 
was  made  to  this  evidence  of  what  the  moth- 
er understood,  and  thereby  it  became  evi- 
dence (Damon  r.  Carrol,  163  Mass.  404,  40 
N.  B.  185;  Boyle  v.  Columbian  Fire  Proofing 
Co.,  182  Mass.  93,  64  N.  B.  726;  Allen  v.  Ful- 
ler, 182  Mass.  202,  65  N.  E.  31).  although  It 
was  not  competent  If  an  objection  had  been 
made.  It  could  not  have  been  admitted.  But 
the  difficulty  with  the  defendants'  argument 
is  that  although  the  testimony  of  the  defend- 
ant Buffington  was  that  the  mother  at  that 
time  said  that  she  understood  it  was  a  gift 
Mrs.  Grouard,  who  was  also  present,  testified 
that  the  mother  then  said  that  the  $1,235  was 
a  present:  that  she  thotight  she  did  not  owe 
Frank  anything;  that  she  had  settled  with 
bim.  She  also  testified  that  a  number  of 
times  after  that  the  mother  said  she  was  not 
Indebted  to  him  at  all.  However  improbable 
the  fact  that  the  son  intended  these  pay- 
ments to  be  made  by  way  of  gift  when  other 
evidence  In  the  case  Is  considered,  this  testi- 
mony gave  the  Jury  the  right  to  belleTe  tliat 
It  was  so. 

Exceptions  overruled. 
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(1S4  Masa.  358} 

YALLIB  T.  HALL. 

(Supreme  Judicial   Court  of   Maasachusetts. 

Worcester.    Nov.  25.  1003.) 

MASTER  AND  SKRVANT— BVIDBNCH  OF  RELA- 
TION—SUFFICIENCY— INJURIES  TO  SERVANT 
— UABIULTY  OF  MASTER. 

1.  On  the  issue  wliether  plaintiff's  intestate 
was  a  servant  of  defendant  while  at  work  in  a 
building,  when  he  sustained  injuries  causing  his 
death,  defendant  testified  that  he  bad  his  office 
in  the  building,  and  furnished  materials  for 
keeping  it  in  oraer,  and  that,  when  consulted  by 
the  intestate  as  to  what  should  be  done  with 
some  varnish  in  the  bnilding,  he  did  not  refer 
him  to  any  one  else  for  directions.  He  also  ad- 
mitted hiring  the  intestate  to  finish  some  rooms 
in  the  building.  A  witness  stated  that  defend- 
ant hired  the  intestate,  and  gave  him  orders, 
and  paid  him,  while  another  witness  present  at 
the  time  of  the  accident  said  that  defendant  di- 
rected the  intestate  to  do  the  work  on  which  he 
was  injured.  Held  sufficient  to  warrant  a  find- 
ing that  the  intestate  was  defendant's  servant. 

2.  Where  it  was  not  shown  that  ■  master 
had  any  knowledge  of  the  qualities  and  nature 
of  varnish,  other  than  that  of  an  owner  of 
buildings,  in  the  care  and  keeping  in  order  of 
which  he  had  caused  varnish  to  be  used,  and  it 
was  shown  that  the  servant  was  a  man  of  ma- 
ture years,  and  a  carpenter  by  trade,  who  had 
been  employed  for  some  years  as  an  all-round 
man  to  make  repairs  and  keep  things  in  order  in 
a  large  building,  comprising  stores  and  offices 
and  a  hotel,  it  must  be  held  that  the  servant 
had  equal  knowledge  of  the  qualities  and  nature 
of  varnish  with  that  of  his  master,  and  there- 
fore the  master  was  not  liable  for  injuries  sus- 
tained by  the  servant  while  emptying  varnish 
from  a  barrel,  resulting  from  an  explosion  of 
the  varnish. 

Exceptions  from  Superior  Court,  Worcester 
County;  John  H.  Hardy,  Judge. 

Action  by  Ellen  Vallie,  administratrix  of 
Joseph  J.  ValUe,  deceased,  against  Amos  B. 
Hall.  Verdict  for  plaintiff,  and  defendant 
brings  exceptions.    Sustained. 

This  Is  an  action  of  tort  to  recover  for 
personal  Injuries  which  plaintlfTs  Intestate 
received  while  in  the  alleged  employ  of  de- 
fendant. The  evidence  showed  that  the  In- 
testate, a  carpenter,  was  employed  to  do 
carpenter  and  other  work  at  a  building. 
While  engaged  In  emptying  a  barrel  of  var- 
nish in  the  basement  of  the  building,  an  ex- 
plosion of  the  varnish  occurred,  causing  In- 
juries from  which  he  died. 

Rockwood  Hoar,  for  plaintiff.  Burton  W. 
Potter  and  Paul  Potter,  for  defendant. 

BABKEB,  J.  We  think  there  was  evi- 
dence for  the  Jury  upon  the  Issue  whether 
.the  relation  of  master  and  servant  existed 
between  the  plaintiff's  Intestate  and  the  de- 
fendant, who  was  the  owner  of  the  building 
In  which  the  Intestate  was  employed.  Ac- 
cording to  the  defendant's  own  testimony,  be 
had  his  own  office  In  the  building,  furnished 
materials  for  keeping  it  In  order,  and,  when 
consulted  by  the  Intestate  as  to  what  should 
be  done  by  the  latter  with  the  varnish  which 
the  defendant  owned,  did  not  refer  him  to 
any  one  else  for  directions.  The  defendant 
also  admitted  that  at  one  time  he  had  hired 


the  Intestate  to  finish  off  some  rooms  In  the 
upper  part  of  the  building.  The  first  lessee 
testified  that  the  defendant  hired  the  Intes- 
tate, and  gave  him  orders,  and  paid  blm; 
and  the  boy  who  was  present  at  the  time  of 
the  explosion  testified  that  the  defendant 
came  down  to  the  basement,  and  directed  the 
Intestate  to  do  the  work  upon  which  he  was 
engaged  when  hurt  There  was  evidence 
from  which  the  Jury  could  find  that  that 
work  was  not  a  mere  single  instance  of 
gratuitous  service. 

The  defendant  was  not  shown  to  have  had 
any  knowledge  of  the  qualities  of  varnish, 
other  than  that  of  an  owner  of  houses  and 
buildings.  In  the  care  and  keeping  In  order 
of  which  he  had  caused  varnish  to  be  used. 
The  intestate  was  a  man  of  mature  years, 
having  a  son  who  was  11  years  of  age  at  the 
time  of  the  trial.  He  was  a  carpenter  by 
trade,  and  had  worked  for  the  Norcross  con- 
cern, as  well  as  for  others;  and  there  was 
no  dispute  but  that  he  had  been  employed 
at  the  building,  which  was  a  large  one,  com- 
prising a  hotel,  with  stores  and  offices,  for 
some  years,  as  an  all-round  man,  to  make 
repairs  and  keep  things  in  order.  The  plain- 
tiff herself  testified  that  he  did  everything 
and  repairing  around  the  building,  and  there 
was  nothing  to  contradict  the  testimony  of 
the  defendant  and  of  the  later  lessee  that 
the  Intestate  did  painting.  But  even  If  the 
jury  should  disbelieve  that  testimony,  there 
was  nothing  to  throw  doubt  upon  the  fact 
that  the  Intestate  was  a  carpenter  of  experi- 
ence. We  think  It  follows  that  he  must  be 
deemed  to  have  had  equal  knowledge  of  the 
qualities  of  vamlsh  with  that  which  the 
defendant,  from  his  own  knowledge  and  ex- 
perience, must  be  deemed  to  have  had.  It 
was  for  the  plaintiff  to  produce  evidence  from 
which  fairly  the  Inference  could  be  drawn 
that  the  defendant  knew  the  danger  of  an 
explosion,  while  the  plaintifTs  Intestate  did 
not.  In  our  opinion,  the  evidence  would 
justify  no  such  Inference.  Whether  the  hi- 
testate  did  painting  i)t  not,  his  experience  as 
a  carpenter,  as  well  as  bis  work  as  an  all- 
round  man  In  the  building  where  he  was 
hurt,  must  have  given  him  as  great  familiar- 
ity with  varnish  as  the  defendant's  experi- 
ence with  the  care  and  repair  of  buildings 
could  give.  The  case  seems  to  us  one  In 
which  all  that  fairly  can  be  said  is  that  the 
employer  had  no  more  knowledge  of  the 
danger,  and  no  more  opportunity  for  such 
knowledge,  than  the  servant,  and  that  the 
servant,  proceeding  under  the  most  general 
directions  to  do  by  himself  and  In  his  own 
time  and  way  a  certain  work,  which  could 
have  been  done  with  safety,  and  receiving 
an  Injury  which  came  from  the  way  which 
he  himself  selected,  was  Injured,  if  not  by 
his  own  negligence,  at  least  without  any 
fault  on  the  part  of  his  employer,  so  far  as 
,  fairly  could  be  found  from  the  evidence.  If 
the  danger  was  obvious,  one  knew  it  as  well 
as  the  other.    If  It  was  unknown  to  the  In 


uigitizea  Dy  ' 


ioogle 


830 


68  NORTHEASTERN  REPORTER. 


(Mass. 


testate,  tbe  evidence  would  not  Justify  a 
finding  that  It  was  better  known  to  the  de- 
fendant, or  that  be  had  had  better  oppor- 
tunity to  know  It  than  his  servant. 
Exceptions  sustained. 


(184  Mass.  SU) 

DALTON  V.  NEW  YORK,  N.  H.  &  H.  R.  CO. 

(two  cases).     SLANEY  v.  SAME. 

SPBNCE  V.  SAME. 

(Supreme  Judicial   Court  o{   Massachusetts. 
Hampden.    Nov.  25,  1903.) 

RAILROADS  —  CROSSING     INJURIES  —  NBOU- 
OENCE  —  CONTRIBUTORY    NEQLIGBNCB 
.  —BVIDENCBJ— QUESTION  FOR  JURY. 

1,  Where  the  evidence  as  to  whether  an  elec- 
tric car  sounded  its  whistle  and  gonz  on  ap- 
proaching a  crossing  was  conflicting,  me  ques- 
tion was  for  the  jury. 

2.  In  an  action  against  a  railroad  for  injuries 
at  a  crossing,  evidence  examined,  and  held  to 
present  a  question  for  the  jury  as  to  whether 
piaintifE  was  guilty  of  contributory  negligence 
in  attempting  to  cross  the  track  without  waiting 
for  the  smoke  of  a  train,  which  had  just  passed, 
to  disappear. 

Exceptions  from  Superior  Court,  Hampden 
County;  EUsba  B.  Maynard,  Judge. 

Separate  actions  of  tort  for  personal  In- 
juries by  Emma  Daltou,  Sarah  A.  Dalton, 
John  L.  Slaney,  and  Alice  Spence  against  the 
New  York,  New  Haven  &  Hartford  Railroad 
Company.  There  were  verdicts  for  plain- 
tiffs, and  defendant  excepted.  Exceptions 
overruled. 

J.  B.  Carroll  and  W.  H.  McCUntock,  for 
plaintiffs.  Walter  S.  Robinson,  for  defend- 
ant 

HAMMOND,  J.  The  defendant's  theory  of 
this  accident  is  that  the  whistle  and  gong 
of  the  electric  car  were  sounded  as  required 
by  law;  that  at  a  time  when  the  view  of  the 
third  rail  track  was  obsti-ucted  by  the  freight 
train  and  by  the  smoke  from  the  engine,  so 
that  the  plaintiffs  could  not  see  whether  or 
not  an  electric  car  was  approaching,  and 
while  the  noise  of  the  train  was  so  great  as 
to  lessen  very  much  the  chances  of  hearing 
the  sound  of  the  signals,  the  plaintiffs,  with- 
out waiting  for  these  temporary  hindrances 
to  sight  and  bearing  to  disappear,  and.  In- 
deed, without  looking  or  listening,  entered 
upon  the  crossing  and  attempted  to  pass  over 
It  Immediately  after  the  caboose  of  the  train 
had  cleared  the  highway.  It  must  be  said 
that  there  was  much  evidence,  direct  and  in- 
direct, to  support  this  theory,  and  It  might 
reasonably  have  been  expected  that  the  Jury 
would  adopt  It.  Upon  such  a  theory  a  ver- 
dict for  the  defendant  would  have  been  the 
necessary  result.  But  It  must  also  be  said 
that,  if  the  evidence  for  the  plaintiffs  was 
believed,  the  Jury  were  warranted  In  reject- 
ing this  theory.  The  crossing  was  In  the 
state  of  Connecticut,  and,  in  accordance  with 
the  law  of  that  state,  the  jury  were  Instruct- 
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ed,  in  substance,  that  tbe  defendant  conld 
not  be  found  negligent  If  the  whistle  and 
gong  of  tbe  electric  car  were  sounded  as  re- 
quired by  the  statutes  of  that  state.  Upon 
the  question  whether  they  were  so  sounded, 
the  evidence,  as  is  quite  usual  in  cases  of 
this  nature,  was  conflicting,  witnesses  called 
by  the  defendant  positively  testifying  that 
the  signals  were  given,  and  witnesses  called 
by  the  plaintiffs  testifying  that  they  listened 
for  the  sounds,  and  did  not  hear  them.  The 
evidence  on  this  question  need  not  bo  re- 
hearsed in  detail.  It  is  plain  that  under  our 
decisions  it  raised  a  question  of  fact  for  the 
Jury.  In  tbls  respect  the  case  is  clearly  dis- 
tinguishable from  cases  like  Tully  t.  Fltch- 
burg  Railroad,  134  Mass.  499,  and  Hubbard  v. 
Boston  &  Albany  Railroad,  159  Mass.  323.  34 
N.  E.  459,  and  must  be  classed  with  those  like 
Menard  v.  Boston  &  Maine  RaUroad,  150 
Mass.  386,  23  N.  E.  214,  and  Davis  v.  New 
York,  New  Haven  &  Hartford  Railroad,  ISO 
Mass.  532,  34  N.  B.  1070.  If  the  signals  were 
not  given,  then  the  defendants  might  have 
been  found  negligent,  and  upon  the  whole 
evidence  the  jury  might  liave  concluded  that 
this  negligence  was  contributory  to  the  acci- 
dent. 

The  more  diflScult  question  Is  whether  tbe 
evidence  was  sufficient  to  warrant  the  find- 
ing that  the  plaintiffs  were  In  the  exercise 
of  due  care.  Many  of  the  facts  are  not  in 
dispute.  The  four  plaintiffs  were  in  an  open 
"canopy  top  wagon,"  which,  with  the  single 
horse  attached,  bad  been  hired  at  a  livery 
stable  by  Slaney  for  that  ride;  and  he  was 
driving.  There  were  two  tracks  at  the  cross- 
ing; the  southerly  being  used  only  for  the 
cars  propelled  by  steam,  and  the  northerly, 
called  the  "third  rail  track,"  being  used  on- 
ly for  the  electric  cars.  A  little  after  9 
o'clock  In  the  summer  evening  the  plaintiffs 
were  In  tbe  vicinity  of  this  crossing;  and  as 
they  were  approaching  It  from  the  south,  and 
were  opposite  the  house  of  one  Davitt,  which 
was  about  250  feet  from  It,  they  observed  a 
west-bound  freight  train  approaching  it  frona 
the  east  After  the  train  had  passed  over. 
Slaney  drove  to  the  crossing,  and  as  he  reach- 
ed the  northerly  track  his  team  was  struck 
and  overturned  by  an  electric  car  which 
came  from  the  west  at  a  speed  of  about  25 
miles  an  hour.  Going  westerly  from  the 
crossing,  the  grade  of  the  track  ascends,  and 
the  engine,  after  passing  the  crossing,  emit- 
ted considerable  smoke,  which  settled  upon 
the  third  rail  track,  thus  more  or  less  obscur- 
ing the  plaintiffs'  view.  Slaney  was  familiar 
with  the  crossing,  and  knew  that  an  electric 
car  was  scheduled  to  reach  it  from  the  west 
shortly  after  9  o'clock.  He  testified,  how- 
ever, that  at  the  time  he  thought  It  was  hard- 
ly time  for  the  car  to  reach  there.  Both  the 
highway  and  the  railway  tracks  were  above 
the  surface  of  the  adjacent  ground,  and  to 
one  standing  In  the  highway  there  were  no 
permanent  objects  to  obstruct  the  view  of  the 
tracks  for  a  distance  of  several  hundred  feet 
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either  side  of  the  crossing.  The  evidence  in- 
troduced for  the  plaintiffs  tended  to  sliow 
that  they  stopped  opposite  Davitt's  house 
"two  minutes  or  so";  that  during  that  time 
the  freight  tram  was  passing  the  crossing, 
and  that  they  were  loolcing  up  and  down  the 
traclc  and  listening  for  signals;  tliat  at  tliat 
time  the  engine  was  puffing  and  emitting 
considerable  smoke;  that  I>efore  the  train 
bad  entirely  passed  the  crossing  they  started 
and  drove  to  within  60  feet  of  it,  looldng 
during  the  time,  and  listening  for  signals 
from  the  electric  car;  that  they  then  stopped 
"probably  a  minute  and  a  half  or  two  min- 
utes," and  again  looked  and  listened  for  the 
signals;  that  wlille  stopping  there  the  ca- 
boose passed  the  crossing,  and  Immediately 
the  horse,  which  had  become  somewhat  rest- 
less, started  of  its  own  accord  for  the  cross- 
ing; that  Slaney  stopped  the  horse  when  its 
head  was  possibly  over  the  first  rail  of  the 
southerly  track;  that  while  there  the  plain- 
tiff looked  down  the  track  towards  the  west; 
that  the  smoke  from  the  engine  "settled  right 
down  on  the  third  rail  track"  up  to  within 
50  feet  of  the  crossing;  that  while  there  they 
listened  for  signals  from  the  electric  car, 
but  could  bear  none,  and  then,  believing  the 
track  to  be  clear,  they  started  to  cross,  and 
Just  as  the  horse  reached  the  northerly  track 
the  light  of  the  electric  car  "came  right  out 
of  the  cloud,"  three  sharp  whistles  instantly 
sounded,  and  the  team  was  struck.  The  evi- 
dence introduced  by  the  plaintiffs  tended  fur- 
ther to  show  that  the  night  was  dark  and 
cloudy;  that  while  the  plaintiffs  were  stop- 
ping at  the  southerly  track  the  freight  train 
bad  passed  so  far  that  the  view  of  the  third 
rail  track  was  no  longer  obstructed  by  that 
train,  but  only  by  the  smoke  and  the  dark- 
ness; that  there  was  but  little.  If  any,  wind; 
that  upon  getting  to  the  southerly  track  the 
plaintiffs  were  for  the  first  time  aware  of 
the  serious  interruption  to  the  view  caused 
by  the  smoke;  and  that  while  stopping  there 
they  had  reason  to  think  that  it  would  not 
quickly  disappear.  In  this  position,  with' a 
horse  which  already  had  manifested  some 
symptoms  of  uneasiness  which  might  lead 
to  some  apprehension  as  to  what  it  might  do, 
the  plaintiffs,  according  to  their  own  testi- 
mony, looked  as  well  as  they  could  and  lis- 
tened, and,  hearing  no  whistle  or  gong, 
thought  that  there  was  no  electric  car,  and 
that  it  was  better  to  cross  than  to  wait  for 
the  lagging  smoke  to  rise.  Under  all  the  cir- 
cumstances of  the  case,  the  question  wheth- 
er the  plaintiffs  were  In  the  exercise  of  due 
core  in  approaching  the  crossing  and  in  at- 
tempting to  cross  it  without  waiting  for  the 
Bmoke  to  disappear  was  for  the  jury.  The 
case  must  stand  with  cases  like  Bandall  v. 
Connecticut  River  Railroad,  132  Mass.  269, 
and  not  with  those  like  Debbins  v.  Old  Col- 
ony Railroad.  154  Mass.  402,  28  N.  E.  274. 
We  see  no  error  in  the  way  the  court  dealt 
With  the  requests  for  instruction. 
Exceptions  overruled. 


(184  Mass.  440) 
BARRON  V.  INTERNATIONAL  TRUST  CO. 

(Supreme   Judicial   Court  of  Massachusetts. 
Suffolk.    Nov.  25,  1903.) 

CONSOLIDATION  OF  CORPORATIONS— BONDS— 
UNDBRWRITINQ  AGREEMENT  —  CONTRACT 
FOR  ADVERTISING  —  CANCELLATION  OP 
AGREEMENT— FRAUD-PLEADINQ. 

1.  Where  the  underwriters  of  bonds  to  be  is- 
sued by  consolidated  breweries  agree  to  pay  for 
the  advertising  of  the  securities  out  of  any 
money  that  is  paid  in  on  them,  and  after  certain 
subscriptions  are  secured,  on  which  a  per  cent, 
is  paid  as  evidence  of  good  faith,  the  under- 
writers cancel  their  underwriting  agreement  on 
account  of  misrepresentations  by  the  brewery 
companies,  and  no  bonds  are  issued,  and  the 
amonnts  paid  on  subscriptions  are  returned  to 
the  subscribers,  the  advertiser  has  no  claim 
against  the  underwriters  for  compensation. 

2.  A  declaration  by  an  advertiser  of  consol- 
idated corporation  bonds  against  the  underwrit- 
ers, which  alleges  performance  of  a  contract  for 
advertising,  by  which  plaintiff  was  to  be  paid 
out  of  money  received  on  bond  subscriptions, 
will  not  let  in  proof  that  the  underwriters 
broke  the  contract  by  fraudulently  canceling 
their  underwriting  agreement  and  refunding  the 
subscriptions. 

3.  Fraud  in  canceling  an  agreement  to  under- 
write consolidation  corporation  bonds,  whereby 
one  contracting  with  the  underwriters  to  ad- 
vertise the  bonds,  and  look  to  the  subscriptions 
for  payment,  was  denied  compensation,  must  be 
affirmatively  alleged  and  proved. 

Exceptions  from  Supreme  Judicial  Court, 
Suffolk  County;  Wm.  Caleb  Lorlng,  Judge.' 

Action  by  one  Barron  against  the  Interna- 
tional Trust  Company.  Verdict  for  defend- 
ant returned  by  order  of  court,  and  plaintiff 
excepts.    Exceptions  overruled. 

Whipple,  Sears  &  Ogden,  for  plaintiff. 
Robt.  M.  Morse  and  Wm.  M.  Richardson,  for 
defendant 


BRALET,  J.  This  Is  an  action  of  contract. 
In  which  the  plaintiff  seeks  to  recover  for 
money  paid  by  him  In  advertising  in  certain 
newspapers  a  proposed  subscription  for,  and 
snle  of,  mortgage  bonds  to  be  issued  by  a 
corporation  known  as  the  Boston  Breweries 
Company,  of  which  the  defendant  was  tp 
be  trustee  for  the  bondholders.  The  decla- 
ration contained  three  counts,  but  the  first 
and  second  become  immaterial,  as  the  case 
was  tried  on  the  third  count,  which.  In  sub- 
stance, alleges  that  the  defendant,  being 
"Interested  In  the  promotion  of  a  combina- 
tion of  corporations,"  desired  to  place  the 
bonds  on  the  market,  and  agreed  with  and 
promised  the  plaintiff  that,  If  he  would  ad- 
vertise the  enterprise  In  certain  newspapers. 
It  would  pay  him  out  of  "such  money  or  se- 
curities as  might  be  paid  to  It,  or  such  sub- 
scriptions as  might  be  made  thereafter  to 
said  securities,"  and  that  subscriptions  were 
made  to  tbe  bonds,  and  money  paid  on  ac- 
count thereon  to  the  defendant,  who  has  fail- 
ed and  neglected  to  pay  the  plaintiff.  After 
tbe  plaintiff  had  begun  to  advertise  the  se- 
curities, and  under  the  terms  of  tbe  agree- 
ment between  It  and  the  Boston  Breweries 
Company,  tbe  defendant  obtained  subscrlp- 
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tlons  for  the  bonds  to  the  amount  of  $60,000, 
on  which  the  several  subscrihers  therefor 
paid  10  per  cent  on  a  par  value  of  $100  for 
each  bond,  and  In  thla  way  the  defendant  re- 
ceived the  sum  of  $6,300.  For  reasons  not 
necessary  to  be  stated,  the  nndertaking  did 
not  prove  financially  successful.  No  trust 
deed  was  ever  executed  or  delivered  to  the 
International  Trust  Company,  neither  were 
any  bonds  prepared  and  engraved,  apd  "the 
subscription  was  a  failure."  The  under- 
writing agreement  was  canceled  by  the  de- 
fendant on  the  ground  of  "misrepresenta- 
tions In  the  prospectus."  These  misrepre- 
sentations related  particularly  to  the  earning 
capacity  of  the  different  breweries,  it  being 
claimed  that  the  amount  of  the  entire  earn- 
ings had  been  greatly  overstated.  After  the 
cancellation  of  the  agreement  the  money 
which  had  been  paid  to  the  defendant  on 
account  of  subscriptions  to  the  bonds  was 
returned  by  it  to  the  several  subscribers. 
A  verdict  having  been  returned  for  the  de- 
fendant by  order  of  the  court,  the  case  Is 
here  on  exceptions  to  this  ruling  by  the 
plain tUf,  as  well  as  to  the  admission  of  cer- 
tain evidence  at  the  trial. 

The  questions  raised  are  so  closely  con- 
nected that  they  may  be  considered  together. 
The  relation  of  the  parties  to  this  suit  is  well 
stated  in  the  closing  language  of  the  inter- 
view between  the  plaintiff  and  the  president 
of  the  defendant  when  the  contract  was 
made:  "I  said,  'If  the  money  comes  In.  yon 
will  pay  me?*  'Certainly,'  he  said;  'I  will 
pay  you  out  of  the  money  that  comes  In,  but 
I  do  not  piifiranty  that  any  money  will  come 
In.'  I  said,  'That  Is  satisfactory  to  me." " 
Plainly,  no  promise  was  made  by  the  defend- 
ant to  pay  the  plaintiff  absolutely,  but  only 
on  condition  that  payment  was  to  be  made 
out  of  such  money,  securities,  or  subscrip- 
tions as  might  be  paid  In;  and  the  plaintiff 
now  contends  that  as  the  defendant  received 
an  amount  sufficient  at  least,  to  pay  his  claim, 
It  Is  liable  therefor.  And  if  nothing  further 
appeared,  this  would  be  so.  But  the  evidence 
offered  by  the  defendant  to  show  why  the 
scheme  failed  was  competent;  and  It  cannot 
be  successfully  contended  that  upon  the 
plaintiff  showing  that  it  had  received  the 
money,  the  defendant  Is  precluded  from  prov- 
ing the  cancellation  of  the  underwriting 
agreement  and  abandonment  of  the  under- 
taking, and  thereby  showing  that  the  con- 
dition under  which  the  plaintiff  could  law- 
fully call  upon  It  to  pay  had  not  arisen.  All 
the  parties  who  took  part  in  the  negotiations 
to  put  the  enterprise  through,  as  well  as  the 
plaintiff,  who  was  fully  informed  of  the  re- 
lation of  the  defendant  thereto,  must  have 
understood  that  they  were  dealing  with  a 
combination  whereby  customers  were  to  be 
secured  for  the  bonds  to  be  put  on  the  mar- 
ket and  that  these  bonds  were  to  be  pre- 
pared and  Issued  In  the  usual  way.  When 
the  fln«;  result  of  the  subscription  to  the 
bonds   was  ascertulued,  and   the   securities 


successfully  floated,  and  not  before,  the 
promise  to  pay  out  of  the  money  received 
therefrom  would  arise  and  become  opera- 
tive. The  money  actually  received  was  paid 
In  by  the  subscribers  on  the  direct  under- 
standing that  the  whole  undertaking  would 
be  consummated  as  represented,  and  It  may 
fairly  be  Inferred  that  none  of  those  who 
subscribed  would  have  done  so  on  any  other 
basis.  When  the  defendant  ascertaining  that 
mlsr^resentations  had  been  made  In  the 
earning  capacity  of  at  least  one,  If  not  more, 
of  the  various  concerns  which  made  up  the 
Boston  Breweries  Company,  refused  to  go 
on,  and  so  notified  the  agent  of  the  proposed 
combination,  and  canceled  the  underwriting 
agreement  the  money  in  Its  possession  re- 
ceived from  subscribers  for  bonds  that  bad 
not  been  and  could  not  be  Issued  belonged 
to  those  who  had  paid  it  They  subscribed 
for  bonds,  and  no  bonds  were  ever  sold  and 
delivered,  for  the  simple  reason  that  the  pro- 
posed combination  went  to  pieces,  and  there 
were  no  bonds  to  sell.  And  the  object  and 
purpose  of  the  subscription  having  wholly 
failed,  each  was  entitied  to  a  return  of  the 
sum  so  paid.  The  temporary  deposit  made 
by  subscribers  was  to  Insure  good  faith  on 
their  part  and  that  they  would  take  and  pay 
for  the  bonds  subscribed  for  by  them,  and 
cannot  be  regarded  and  treated  as  a  fulfill- 
ment of  all  the  conditions  under  which  the 
subscriptions  were  made,  because  each  sub- 
scription was  conditional  upon  the  whole 
amount  being  taken  and  Issued,  or  at  least 
enough  to  make  the  issue  of  bonds  a  success; 
and  this  view  Is  in  accordance  with  the  terms 
of  the  offer  made  when  they  were  placed  on 
the  market  It  can  make  no  difference 
whether  the  amount  r^ald  is  treated  as  a 
trust  fund  to  be  returned  to  those  who  paid 
It  on  the  express  understanding  that  bonds 
were  to  be  Issued  therefor,  or  as  money  re- 
ceived on  account  which  the  defendant 
might  mingle  with  Its  funds  and  use  for 
general  business  purposes.  In  either  way.  It 
had  received  money  which  In  equity  and 
good  conscience  milst  be  paid  back.  If  the 
bonds  could  not  be  Issued.  Kelly  v.  Beede, 
141  Mass.  184,  4  N.  E.  832.  Nor  can  the 
force  of  this  understanding  arising  from  the 
whole  plan  to  fioat  the  bonds,'  and  the  gener- 
al situation  of  the  parties  and  their  relation 
to  the  subject-matter,  be  successfully  met 
by  the  argument  of  the  plaintiff  that  a  Jury 
might  find  that  the  cancellation  of  the  agree- 
ment by  the  International  Trust  Company 
was  fraudulent  as  against  the  plaintiff,  and 
not  made  in  good  faith.  It  would  be  enough 
to  dispose  of  the  position  taken  to  say  that 
the  declaration  on  which  the  plaintiff  relies 
alleges  performance  of  the  contract  and  not 
a  breach  of  It  by  the  defendant  But  If  this 
had  been  cured  by  an  amendment  at  the 
trial,  the  plaintiff  must  have  failed  to  main- 
tain his  contention.  The  evidence  as  to  the 
cancellation  of  the  underwriting  agreement 
was  given  on  cross-examination  by  the  presl- 
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dent  of  the  defendant  company,  a  witness 
called  by  the  plaintiff,  and  against  whom  no 
claim  was  then  or  Is  now  made  that  be 
was  antruthfnl  or  nnder  any  bias  or  preju- 
dice In  the  case.  Not  only  is  fraud  never 
presumed,  but  It  must  be  affirmatlyely  al- 
leged and  proved  by  the  party  who  relies 
upon  It  either  for  the  purpose  of  attack  or  de- 
fense. And  nothing  appears  ih  the  evidence 
recited  In  the  record  to  show  want  of  good 
faith  by  the  defendant.  If  the  plaintiff,  in 
order  to  avoid  the  effect  of  this  evidence, 
Bonght  to  charge  the  defendant  or  its  offi- 
cers with  fraudulent  conduct.  It  became  his 
duty  to  so  allege,  and  oSei  some  affirmative 
proof  to  overcome  the  presumption  of  fact 
that  they  had  acted  honestly.  Hatch  v.  Bay- 
ley,  12  Cush.  27-30;  Beatty  v.  Fishel,  100 
Mass.  448;  Wood  v.  Mass.  Mutual  Accident 
Association,  174  Mass.  217-221,  54  N.  B.  541. 
He  failed  so  to  do.  And  as  the  case  stood  at 
the  close  of  the  evidence,  the  plaintiff  had 
not  proved  that  the  defendant  had  received 
any  money  under  the  terms  of  the  agree- 
ment declared  on,  and  the  verdict  was  order- 
ed rightly  in  its  favor. 
Exceptions  overruled. 


(184  Maaa.  360) 

PAINB  V.  PRICE  et  ai. 

(Snpreme  Judicial  Court  of  Massachusetts. 

Worcester.    Nov.  25,  1903.) 

POWERS  —  APPOINTMENT  BY  WILL  —  SUBSE- 
QUENT MARRIAGE— REVOCATION— ADMISSION 
TO  PROBATE— EFFECT. 

1.  Tboiiffh,  ordinarily,  a  will,  so  far  as  it  is 
an  exercise  of  a  power  of  appointment,  is  ex- 
cepted from  Kev.  Laws,  c.  135,  {  9,  declaring 
that  a  marriage  shall  act  as  a  revocation  of  a 
will  not  made  In  contemplation  thereof,  yet 
where,  in  default  of  an  appointment,  the  proper- 
ty is  to  go  to  those  who  would  have  been  en- 
titled to  it  had  it  belonged  to  the  donee,  the 
case  is,  for  practical  purposes,  to  be  treated  at 
if  the  property  belonged  to  the  donee,  and  hencs 
falls  within  the  statute. 

2.  The  question  whether  an  appointment  by 
a  will  is  revoked  by  the  subseqnent  marriage  of 
the_  donee  of  the  power  does  not  depend  on  the 
validity  of  the  will,  and  hence  is  not  concluded 
by  the  decree  of  the  probate  court  allowing  "it 

Appeal  from  Supreme  Judicial  Court,  Wot- 
cester  County;  James  M.  Barker,  Judge. 

Bill  for  instructions  by  one  Paine,  as  trus- 
tee, against  Price  and  others.  On  appeal 
from  the  decree.    Beversed. 

Geo.  S.  Taft  and  T.  Hovey  Gage,  Jr.,  for 
appellants.  Thos.  O.  Kent,  for  appellee  Ma- 
ry li.  T.  Cogswell. 

LORINQ,  J.  So  far  as  a  will  Is  the  ex- 
ercise of  a  power  of  appointment,  it  is  ex- 
cepted from  the  act  declaring  that  a  mar- 
riage shall  act  as  a  revocation  of  a  will  not 
nmde  in  contemplation  of'  It.  The  reason 
for  this  exception  Is  that  the  donee  of  a  pow- 
et.  In  making  an  appointment.  Is  acting  for 
the  donor  In  disposing  of  the  donor's  prop- 
erty. But  where  the  property  in  question 
goes,  in  default  of  appointment,  to  those  who 
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would  have  been  ^itltled  to  It  had  It  been 
the  property  of  the  donee  of  the  power,  a 
case  arises  where  the  property  to  be  dis- 
posed of  by  the  appointment  Is  for  all  prac- 
tical purposes  the  property  of  the  donee  of 
the  power,  and  for  that  reason  it  is  taken  out 
of  the  exception,  and  left  within  the  opera- 
tion of  the  act  Bev.  Laws,  c.  135,  i  9.  In 
the  case  at  bar  the  one  undivided  seventh 
which,  in  default  of  appointment,  went  to 
Susan  Trumbull,  afterwards  Mrs.  Price, 
comes  within  the  modification  of  the  excep- 
tion, and  Is  revoked  by  her  marriage.  We 
see  no  diflSculty  in  holding  that  the  effect 
of  the  statute  (now  Bev.  Laws,  c.  135,  {  9)  to 
to  revoke  the  appointment  so  far  as  It  op- 
erates on  property  which,  In  default  of  ap- 
pointment, belongs  to  the  donee  of  the  pow- 
er, and  at  the  same  time  In  holding  that  it  Is 
unrevoked  so  far  as  it  operates  on  property 
which,  in  default  of  appointment,  goes  to 
strangers.  The  question  whether  the  ap- 
pointment by  win  is  revoked  by  the  subse- 
quent marriage  of  the  donee  of  the  power  to 
a  question  arising  as  to  the  exercise  of  the 
power,  not  as  to  the  validity  of  the  will. 
For  that  reason  it  is  not  concluded  by  the 
terms  of  the  decree  of  the  probate  court  in 
allowing  the  will  in  question. 
Decree  reversed. 


(184  Maes.  364) 
THOMPSON  T.  CITY  OF  WORCESTER. 

(Snpreme  Judicial  Court  of  Massachusetts. 
Worcester.    Nov.  25,  1903.) 

MASTER  AND  SERVANT-SAFE  PL^CB  TO  WORK 
—TEMPORARY  STAOING— DUTY  OF  MASTER- 
VICE  PRINCIPAL— WITNESSES— EXPERT  TES- 
TIMONY. 

1.  Where  workmen  on  a  temporary  stagine 
called  for  planks  as  they  needed  them,  and 
workmen  on  the  ground  selected  them  from  the 
pile  provided  for  general  use,  the  whole  duty  of 
the  master  consisted  in  furnishing  enough  sound 
planks  and  employing  competent  workmen,  and 
he  was  not  responsible  for  injuries  resulting 
from  the  choice  by  a  workman  on  the  ground 
of  an  unsound  plank. 

2.  Testimony  that  defendant's  foreman  was 
not  under  duty  to  inspect  planks  used  on  a  tem- 
porary staging,  but  merely  to  see  that  there 
were  sufficient  planlcs  on  hand,  and  that  proper 
planks  were  used  in  general,  and  that  he  was 
taking  entire  charge  of  the  job,  did  not  warrant 
a  finding  that  it  was  such  foreman's  duty  to  see 
that  the  staging  was  safe. 

3.  It  was  not  error  for  the  trial  judge  to  find 
as  a  fact  that  a  witness  who  had  been  a  con- 
tractor and  builder  for  14  years,  but  who  had 
never  made  any  study  with  reference  to  the 
bearing  strength  of  wood,  was  not  qualified  to 
testify  as  an  expert  to  the  weight  which  a 
spruce  board  of  a  certain,  size,  with  a  knot  in 
the  middle,  would  bear. 

Exceptions  from  Superior  Ctourt,  Worcester 
County;  (3has.  A.  De  (Dourcy,  Judge. 

Tort  for  personal  injuries  by  William 
Thompson  against  the  city  of  Worcester. 
Verdict  for  defendant,  and  plaintiff  excepts. 
Exceptions  overruled. 

IT  1.  See  Master  and  Servant,  vol.  34',  Ont.  Dig 
I  3«2. 
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The  testimony  of  the  superintendent  of 
sewers,  referred  to  In  the  opinion,  Is  as  fol- 
lows: "When  Fox  wanted  some  plank  he 
might  send  the  order  to  me  and  might  not. 
He  might  telephone  for  the  lumber  himself. 
I  did  not  make  any  more  than  a  casual  ob- 
servation of  the  planks  at  that  time,  but  I 
should  say  there  were  fourteen  or  fifteen. 
These  were  eighteen-foot  plank.  Pat  Fox 
was  foreman  on  the  Job.  He  was  a  skilled 
man.  I  did  not  consider  It  his  duty  to  In- 
spect the  plank.  It  was  his  duty  to  hare 
sufficient  plank  of  suitable  lengrth,  and  to  see 
that  proper  plank  were  used  on  the  work  In 
general.  Fox  was  taking  entire  charge  of 
the  Job  of  putting  the  machine  up,  and  the 
putting  of  the  plank  in  their  proper  posi- 
tion Is  Just  as  much  his  as  the  putting  up  of 
the  machine.  This  lumber  appeared  all 
right."  Otherwise  the  facts  sufficiently  ap- 
pear In  the  opinion. 

Charles  G.  Milton,  Evans,  Saunders  & 
O'Toole,  George  A.  Gasklll,  and  H.  H.  Ful- 
ler, for  plaintifC.  Arthur  P.  Rugg,  for  de- 
fendant 

LORINO,  J.  The  plaintia  was  one  of  a 
gang  of  14  or  15  city  employes  engaged  In 
setting  up  a  portable  overhead  railway,  used 
for  carrying  buckets  back  and  forth  in  ex- 
cavating a  trench  to  hold  a  sewer  pipe.  The 
railway  was  made  up  of  sections  16  feet 
long.  Each  section  consisted  of  two  upright 
Joists  at  each  end  of  the  section,  braced 
across,  and  carrying  a  girder  on  the  braces 
on  the  top  of  the  uprights.  The  railway  for 
tlie  travelers  carrying  the  buckets  back  and 
forth  was  suspended  from  and  below  this 
girder.  The  plaintiCC  and  another  man  were 
screwing  the  track  onto  the  girder  over  the 
second  section,  when  the  staging  broke  on 
which  they  were  standing,  and  the  accident 
happened  which  Is  here  complained  of.  The 
staging  for  each  section  consisted  of  a  sin- 
gle plank,  which  was  laid  on  two  cross- 
braces,  one  at  each  end  of  the  section,  rest- 
ing on  and  In  iron  hooks  driven  into  the 
forward  end  of  the  uprights  for  the  pur- 
pose. The  number  of  sections  in  the  rail- 
way in  question  was  variously  stated  to  be 
8,  10,  and  12,  but  it  appeared  that  all  of 
them  bad  been  set  up  In  the  forenoon  of  the 
day  in  question,  and  also  that  the  temporary 
planks  which  made  the  staging  for  screwing 
on  the  railway  had  been  laid  in  that  fore- 
noon in  all  the  sections.  After  dinner  the 
plalntltf  and  another  man  went  to  the  middle 
of  the  plank  on  the  second  section  to  screw 
on  the  railway,  when,  as  we  have  said,  the 
plank  broke.  The  planks  used  for  these 
stagings  were  taken  from  a  pile  of  new 
spruce  planks  12  Inches  wide  and  2  inches 
thick,  which  had  been  delivered  on  the  side 
of  the  street  that  forenoon  for  general  use 
In  the  work.  Four  or  five  had  been  taken  to 
construct  the  platform  for  the  engine,  and 
they  "were  sometimes  used  tor  other  pur- 


poses. They  put  them  In  the  ditch  as  sbeatb- 
ing."  The  number  of  planks  In  the  pile 
when  they  were  delivered  was  estimated  to 
be  from  20  to  30,  and  the  number  left  at  tlie 
end  of  the  day's  work  in  question  from  9  to 
10.  The  work  was  in  charge  of  one  Pox, 
who  was  foreman  in  the  defendant's  sewer 
department.  There  was  no  testimony  that 
Fox  selected  any  of  the  planks  to  be  put  on 
the  braces  to  form  the  temporary  stagings, 
or  that  he  took  any  part  in  putting  them  up 
beyond  the  fact  that  he  was  present  superin- 
tending the  work  generally.  If  that  be  a  fact 
which,  under  the  chrcumstances  of  this  case, 
warrants  that  conclusion.  The  plaintiff's 
witnesses  testified  that  when  the  time  came 
to  put  on  the  planks  the  men  who  were  upon 
the  uprights  would  call  for  a  plank.  Then 
the  men  who  were  on  the  ground  would  get 
one  from  the  pile,  and  either  hand  it  up  "by 
forks  made  to  lift  the  plank,"  or  haul  it  up 
by  a  rope  thrown  over  the  girder.  Tlie 
planks  used  as  a  staging  from  which  to 
screw  the  track  onto  the  girder  are  taken  off 
and  the  braces  on  which  they  are  laid  are 
taken  down  when  the  work  of  putting  the 
track  in  place  is  done.  It  appeared  that 
there  was  a  knot  as  large  as  a  man's  hand  in 
the  center  of  the  plank  where  it  broke,  and 
that  such  a  plank  would  not  hold  two  men. 
It  is  plain  that  the  staging  in  question  was 
a  staging  even  more  temporary  in  character 
than  the  stagings  in  question  in  Kelley  v. 
Norcross,  121  Mass.  508;  Colton  v.  Rich- 
ards, 123  Mass.  484;  KlUea  v.  Faxon,  125 
Mass.  485;  Clark  v.  Soule,  137  Mass.  380; 
Hoppin  v.  Worcester,  140  Mass.  222,  2  N. 
E.  778;  O'Connor  v.  Neal,  153  Mass.  281,  2C 
N.  E.  857;  Kennedy  v.  Spring,  160  Mass. 
203,  35  N.  E.  779;  Adasken  v.  Gilbert,  1® 
Mass.  443,  43  N.  E.  199;  Brady  v.  Norcross, 
172  Mass.  331.  52  N.  E.  528;  Callahan  v. 
Phillips  Academy,  180  Mass.  183,  62  N.  B. 
2G0.  It  was  more  like  the  staging  in  qnf>s- 
tion  in  Morris  v.  Walworth  Manuf.  Co.,  181 
Mass.  326,  63  N.  E.  910.  The  case  before  as 
is  a  case  where  the  men  on  the  uprights  call- 
ed for  the  planks  as  they  'A'ere  needed,  and 
the  workmen  on  the  ground  selected  them 
from  the  pile  of  planks  provided  for  general 
use.  In  such  a  case  the  master  .performs 
his  whole  duty  by  furnishing  enough  sound 
planks  and  employing  competent  persons  as 
fellow  workmen.  It  differs  from  Arkerson  ▼. 
Dennison,  117  Mass.  407.  In  Arkerson  v. 
Dennison  "the  plaintiff  was  injured  by  the 
falling  of  a  staging  upon  which  he  was  di- 
rected to  go  by  the  defendant,"  and  "the 
staging  bad  been  erected  before  the  plaintiff 
entered  the  employment  of  the  defendant," 
in  the  words  used  by  Wells,  J.,  in  beginning 
his  opinion  in  that  case.  And,  further,  the 
testimony  given  by  Mehan,  who,  with  Ben- 
nett, did  the  work  of  constructing  the  sta- 
ging in  that  case,  warranted  the  finding  tliat 
the  work  of  constructing  the  staging  had  not 
been  intrusted  to  the  workmen,  and  was  re- 
tained by  the  defendant.    In  the  case  at  bar 
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we  do  not  think  that  the  testimony  of  the 
Buperintende&t  of  aewers  warranted  a  find- 
ing that  it  was  the  duty  of  Fox,  who  had  gen- 
eral superintendence  of  the  work,  to  see  that 
this  staging  was  safe.  .  In  Brady  t.  Norcross, 
174  Mass.  448,  64  N.  B.  874,  also  relied  on  by 
the  plaintiff,  there  was  evidence  that  the  de- 
fect In  the  staging  was  called  to  the  atten- 
tion of  one  who  was  a  superintendent  with- 
in the  employers'  liability  act  The  case 
does  not  come  within  Mclntyre  t.  Boston  & 
Maine  Bailroad,  163  Mass.  189.  3d  N.  E.  1012. 
The  rule  there  applied  is  the  rule  where  a 
manufactured  Instrument  is  supplied  by  the 
master  (see  Callahan  t.  Phillips  Academy, 
180  Mass.  183,  186,  187,  62  N.  E.  260,  and 
Colton  V.  Richards,  123  Mass.  484,  487),  and 
not  to  a  case  where  material  is  furnished 
out  of  which  an  instrument  is  to  be  man- 
ufactured. Although  the  stagings  for  each 
section  were  made  by  laying  a  single  plank 
on  the  braces  when  they  bad  been  put  in 
position,  we  do  not  think  that  the  plnnks 
came  within  the  rule  as  to  manufactured  ar- 
ticles. The  plaintiff  relies  on  Prendible  y. 
Connecticut  Biver  Mfg.  Co.,  160  Mass.  131. 
35  N.  E.  675,  in  support  of  his  contention 
that  the  jnd^e  was  wrong,  as  matter  of  law, 
in  finding  as  a  fact  that  a  witness  who  had 
been  a  contractor  and  builder  for  14  years, 
but  who  never  had  made  any  study  with  ref- 
erence to  the  bearing  strength  of  wood,  was 
not  qualified  as  an  expert  to  testify  to  the 
weight  which  a  spruce  plank  would  bear 
which  was  20  feet  long,  12  inches  wide,  and 
2  inches  thick,  with  a  knot  as  long  as  your 
hand  in  the  middle  of  it.  But  there  is  noth- 
ing in  Prendible  v.  Connecticut  River  Mfg. 
Co.  which  supports  this  contention.  In  that 
case  It  was  held  that  an  engineer  could  be 
allowed  to  give  his  opinion  as  to  whether  a 
staging  erected  in  a  specified  way  could  safe- 
ly be  trusted  to  carry  a  particular  weight, 
on  the  ground  "that  a  person  who  has  made 
a  special  study  of  the  strength  of  materials 
and  the  proper  mode  of  building  structures 
to  sustain  weight"  may  be  allowed  so  to  tes- 
tify. No  question  was  raised  as  to  that  en- 
gineer's being  qualified  as  an  expert,  and, 
so  far  as  the  case  goes,  it  supports  the  rul- 
ing made  at  the  trial. 
Exceptions  overruled. 


(184  MaM.  366) 

HABTFORD  T.  NEW  YORK,  N.  H.  &  H.  R. 
CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Nov.  25,  1903.) 

RAILROADS-PERSONS    UNLOADINa    CARS— IN- 
JURIES—NEGLIGENCE— CONTRIBDTORT    NBO- 
LIGENCB-QUESTIONS  FOB  JURY. 
1.  In  an  action  against  a  railroad  for  negli- 
);ent  death  of  one  employed  by  a  shipper  in  un- 
loading cars,   the  evidence  snowed  that  dece- 
dent's  duty   was   to   remove   a   steel    "brow," 
which  connected  the  car  in  which  he  was  work- 
ing with  a  chute  in  his  employer's  building,  on 
receiving    the   signal   from   the    conductor   In 
charge  of  a  switching  crew  that  the  cars  were 


to  be  moved.  The  brow  was  some  5  feet  long. 
3>4  feet  wide,  and  about  %  of  an  inch  thick. 
Death  resulted  from  tlie  car  on  which  decedent 
was  working  being  coupled  to  another  car,  in 
pursuance  of  the  usual  direction  of  defendant's 
conductor,  before  decedent  had  got  the  brow 
disengaged.  Held,  that  the  questions  whether 
suQlcient  time  to  remove  the  brow  was  given 
to  decedent,  and  whether  he  proceeded  with 
due  diligence  and  skill  in  the  performance  of 
that  duty,  were  for  the  jury. 

2.  Whether  the  conductor  was  negligent  in 
starting  the  car  without  taking  pains  to  ascer- 
tain defendant's  situation  was  for  the  jury. 

3.  In  view  of  the  danger  to  life  and  limb  by 
a  premature  moving  of  the  car  under  the  cir- 
cumiitances,  the  question  whether  the  negligence 
of  the  conductor  was  gross  was  for  the  jury. 

Exceptions  from  Superior  Court.  Worcester 
County;  Francis  A.  Gaskill,  Judge. 

Tort  by  Essie  Hartford,  as  administratrix 
of  the  estate  of  Robert  H.  Hartford,  deceas- 
ed, against  the  New  York,  New  Haven  & 
Hartford  Railroad  Company.  There  was  a 
verdict  for  plaintiff,  and  defendant  excepts. 
Exceptions  overruled. 

Plaintiff's  intestate  was  in  the  employment 
of  the  Natural  Food  Company,  and  was  at 
the.  time  of  the  accident  engaged  in  unload- 
ing a  car  on  a  switch  track  of  the  Natural 
Food  Company  near  Its  factory  in  Worcester. 
Evidence  on  behalf  of  plaintiff  disclosed  the 
following  facts:  It  was  Hartford's  duty  to 
do  general  work,  loading  and  unloading  cars. 
Part  of  his  duty  was  the  unloading  of  shocks 
from  the  car.  This  was  done  by  connecting 
a  steel  "brow."  about  5  feet  long  and  3^ 
wide,  and  %  of  an  inch  thick,  with  the  car 
which  was  being  unloaded,  and  a  chute  from 
near  a  window  into  the  basement  of  the  Nat- 
ural Food  Company's  building.  The  sbooks 
were  thrown  through  this  brow  down  through 
the  chute.  The  brow  was  so  shaped  that  it 
would  hold  on  the  inside  of  the  threshold  of 
the  car  door;  one  end  engaging  the  threshold, 
and  the  other  the  chute.  Hartford  was  in  a 
car,  unloading  shocks,  when  the  conductor  in 
charge  of  the  switching  for  defendant  rail- 
road gave  a  signal,  "All  rigbt.  go  ahead." 
The  signal  was  repeated  to  the  head  brake- 
man,  and  the  engine  backed  up  and  coupled 
a  car  to  the  car  in  which  Hartford  was 
working,  and  when  the  cars '  were  coupled 
they  moved  about  a  car  length,  when  one  of 
the  defendant's  employes  shouted  that  some 
one  had  been  hurt  The  cars  were  then  im- 
mediately stopped,  and  Hartford  was  found 
clinging  to  the  sash  of  the  window  where 
the  chute  was;  his  left  leg,  between  the  brow 
and  the  building,  most  seriously  cut,  and 
barely  hanging  by  the  flesh,  and  bis  right  leg 
extending  over  the  brow. 

E.  H.  Vaughan,  John  A.  Thayer,  and  O.  B. 
Perry,  for  plaintiff.  Arthur  P.  Rugg,  for  de- 
fendant 

HAMMOND,  J.  The  evidence  was  ample 
to  show  that  while  the  plaintiff's  intestate 
was  engaged  in  unloading  the  car  he  was 
told  by  Carruth,  the  conductor  in  charge  of 
the  crew  who  were  to  remove  the  cars  frwn 
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the  side  track,  to  "look  out,"  because  the 
cars'  were  to  be  moTed;  tbat  upon  such  in- 
formation it  was  the  duty  of  the  intestate  to 
take  down  the  steel  "brow"  which  connected 
the  car  with  the  chute  In  the  bnllding;  that 
shortly  afterwards  the  cars  were  moved  In 
obedience  to  orders  from  Carruth,  and  after 
they  bad  been  moved  a  few  feet  the  Intestate 
was  found  caught  between  the  brow  and  the 
building,  and  badly  injured.  So  far  the  case 
la  plain.  As  to  many  of  the  other  parts  of 
the  case  the  evidence  is  conflicting,  and  the 
defendant  stoutly  contends  that  there  is 
notiiing  to  show  due  care  of  the  intestate,  or 
gross  negligence  of  the  defendant's  servants. 
While  It  Is  true  that  upon  the  evidence  a 
strong  argument  can  be  made  in  favor  of  the 
defendant,  still  we  are  of  opinion  that,  in 
view  of  the  weight,  size,  and  shape  of  the 
brow,  the  narrow  space  between  the  car  and 
the  building,  the  duty  of  the  intestate  upon 
being  warned,  and  the  other  circumstances  of 
the  case,  the  questions  whether  sufficient  time 
to  remove  the  brow  was  given  to  the  Intes- 
tate, whether  he  proceeded  with  due  dili- 
gence and  skill  to  the  performance  of  that 
duty,  and  was  injured  while  thus  acting,  and 
whether  Carruth  was  negligent  in  starting 
the  car  without  taking  more  pains  to  ascer- 
tain the  situation  of  the  intestate,  were  for 
the  Jury.  And  In  view  of  the  danger  to  life 
and  limb  by  a  premature  moving  of  the  car 
under  the  circumstances,  the  question  whether 
the  negligence  of  Carruth  was  gross  was  also 
for  the  Jury.  For  cases  somewhat  analogous 
In  principle  to  this  case  as  to  some  of  the 
questions  raised,  see  Thyng  v.  Fltchburg  R. 
B.,  156  Mass.  13.  30  N.  B.  169,  32  Am.  St 
Rep.  425;  Magulre  v.  Fltchburg  R.  R.,  14C 
Mass.  379,  15  N.  E.  904. 
Exceptions  overruled. 


(184  Haas.  <22) 

HtnjPHRBYS  V.  PORTSMOUTH  TRUST  & 
GUARANTEE  CO. 

(Supreme  Judicial  Court  of  Massachusetts. 
Essex.    Not.  25,  1903.) 

CARRIERS— ELEVATORS— CONTRIBUTORY    NEG- 

LIOBNCE>-BVIDENCK— SUPFICIENCT. 

1.  Evidence  examined,  and  held  to  warrant  a 
finding  tliat  plaintiff,  who  was  injured  in  walk- 
ing into  an  elevator  well  in  the  dark  while  go- 
ing to  his  work,  was  in  tbe  exercise  of  due  care. 

2.  In  an  action  for  injuries  caused  by  falling 
Into  an  elevator  well,  testimony  by  a  lessee  of  a 
part  of  tbe  building  tbat,  during  his  occupation, 
defendant,  the  owner  of  the  building,  took  care 
of  tbe  elevators,  warranted  a  finding  tbat  the 
elevator  was  within  defendant's  control. 

Report  from  Superior  Court,  Essex  County; 
William  Cushlng  Wait,  Judge. 

Tort  for  personal  injuries  by  Walter 
Humphreys  against  the  Portsmouth  Trust  & 
Guarantee  Company.  Verdict  for  plaintiff, 
and  defendant  excepts.   Exceptions  overruled. 

Plaintiff  was  Injured  by  falling  into  the 
well  of  an  elevator  in  a  building  owned  by 
defendant,  and  In  which  plaintiff  was  em- 


ployed by  a  firm  which  occupied  the  second 
floor  of  the  building.  Plaintiff  had  been  em- 
ployed In  the  building  for  only  2^  days  be- 
fore he  was  hurt  He  testlfled  tbat  he  did 
not  know  there  was  an  elevator  or  an  ele- 
vator entrance  at  the  place  where  he  was 
injured,  and  on  the  day  of  the  accident  be 
was  alone,  and  walked  past  the  entrance  be 
had  used  the  previous  morning,  and  came 
to  the  elevator  entrance;  the  doors  being 
open,  and  without  guard  or  gate,  and  flat 
against  tbe  side  of  the  building.  He  sup- 
posed that  it  was  the  same  door  he  had  en- 
tered the  previous  morning,  and  he  stepped 
in,  intending  to  go  upstairs.  A  door  on  the 
left-hand  side  put  him  off  the  track,  as  there 
was  a  door  on  the  left-hand  side  of  the  en- 
try which  he  had  previously  entered,  and 
when  he  8tepi>ed  in  he  was  going  to  open 
that  door  and  step  upstairs,  the  same  as  be 
did  the  morning  before.  When  he  stepped 
in,  he  fell  to  the  bottom  of  the  elevator  well. 
He  also  testified  that  It  was  dusk;  that  he 
was  walking  at  a  moderate  rate,  not  know- 
ing there  was  an  entrance  there,  and  Tvaa 
not  looking  for  any  door;  that  all  he  saw 
was  blackness;  that  he  could  not  see  into 
the  hole  at  all;  that  he  stepped  in  to  get 
to  the  door  and  go  upstairs,  and  the  black- 
ness, seemed  the  same  as  it  did  the  day  be- 
fore, when  he  entered  In  safety.  The  morn- 
ing before  he  fell,  people  were  going  into 
the  entrance,  and  up  a  flight  of  stairs,  and 
that  was  sufilcient  to  satisfy  him  that  it  was 
a  safe  way.  There  was  also  testimony  as 
to  the  surrounding  conditions,  the  walls, 
light,  etc.,  and  evidence  of  other  witnesses 
corroborative  of  that  of  plaintiff.  Plaintiff's 
employer  testified  that  he  had  a  written 
agreement  with  defendants  for  the  lease  of 
the  part  of  the  building  occupied  by  bis  fac- 
tory, and  entered  In  and  took  possession  and 
occupied  under  It;  that  dnring  his  occupa- 
tion defendant  took  care  of  the  elevators; 
that  all  repairs  were  made  on  the  elevators 
by  the  owners. 

Wm.  H.  NUes,  for  plaintiff.  Jas.  H.  SIsk 
and  Richard  L.  Slsk,  for  defendant 

I/)RING,  J.    We  are  of  opinion  tbat  tbe 

exceptions  must  be  overruled. 

1.  The  evidence  warrnnted  a  finding  that 
the  plaintiff  was  In  the  exercise  of  due  care. 
It  is  ordinarily  true  that  a  person  who  walks 
into  an  elevator  well  is  guilty  of  contribu- 
tory negligence.  Taylor  v.  Carew  Mfg.  Ca, 
143  Mass.  470,  10  N.  E.  308;  Patterson  v. 
Hemenway,  148  Mass.  94, 19  N.  E.  15, 12  Am. 
St  Rep.  S23;  Keenan  v.  Edison  Electric  Illu- 
minating Co.,  159  Mass.  379,  84  N.  E.  366: 
Ballon  T.  Collamore,  100  Mass.  246,  35  N.  E. 
403;  McCarvell  t.  Sawyer,  173  Mass.  MO. 
54  N.  E.  259,  73  Am.  St  Rep.  318.  It  Is  also 
true  that  a  person  who  goes  forward  in  the 
dark  in  a  place  with  which  he  is  not  acquaint- 
ed Is  not  in  the  exercise  of  due  care.  Camp- 
bell V.  Abbott,  170  Mass.  246,  67  N.  E.  4G2; 
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Daley  T.  Kinsman,  182  Mass.  306,  C5  N.  E. 
385.  But  In  tbe  case  at  bar  the  plaintiff, 
nnder  the  circumstances,  might  well  mistake 
the  elerator  door,  which  was  open,  for  the 
door  by  which  he  entered  the  day  before, 
which  was  shut,  without  being  guilty  of  neg- 
ligence. The  accident  happened  at  five  to 
seven  minutes  after  7  o'clock  In  the  morning 
of  January  4th,  and  there  was  evidence  that 
the  morning  was  damp,  misty,  cloudy,  and 
dark.  There  was  also  evidence  that  the  al- 
leyway on  which  the  two  doors  opened  was 
no  more  than  10%  feet  wide,  and  was  hemmed 
In  on  each  side  by  brick  buildings  of  the  or- 
dinary color,  6  stories  in  height;  that  it  was 
so  dark  there  at  the  time  that  a  person  In 
the  alleyway  could  see  only  as  In  the  dusk. 
It  appeared  that  the  two  doors  were  similar 
In  appearance,  the  door  of  the  elevator  being 
6  feet  beyond  the  door  which  the  plaintiff 
should  have  taken,  and  that,  while  tbe  door 
he  should  have  taken  was  closed,  the  shut- 
ters of  the  elevator  were  open,  and  "lay 
against  the  wall,  fining  nice  and  bright." 
We  are  also  of  opinion  that,  nnder  the  cir- 
cumstances of  this  case,  the  plaintiff  might 
be  found  to  have  gone  forward  in  the  dark 
without  being  guilty  of  negligence.  The  Jury 
were  warranted  In  finding  It  to  be  so  dark 
beyond  the  entrance  to  the  elevator  that  the 
plaintiff  could  not  see  whether  there  was  a 
hole  or  floor  In  front  of  him.  There  was  also 
evidence  that  the  landing  beyond  the  proper 
entrance  was  equally  dark  when  the  plaintiff 
used  it  the  day  before.  Added  to  this,  there 
was  a  door  on  the  left  of  each  entrance  which 
might  be  found  to  have  farther  misled  the 
plaintiff.  The  case  is  very  like  Gordon  v. 
Cnmmings,  152  Mass.  513,  25  N.  E.  978,  9  L. 
R.  A.  610,  23  Am.  St.  Rep.  846.  See,  also, 
Parker  v.  Barnard,  135  Mass.  116,  46  Am. 
Rep.  450. 

2.  The  testimony  of  tbe  plalntUfs  employer 
warranted  a  finding  that  the  elevator  was 
within  the  defendant's  control.  He  testified 
"that  during  his  occupation  the  defendant 
took  care  of  the  elevator." 

Judgment  on  the  verdict 


aS4  Mass.  413) 

GILE  V.  J.  W.  BISHOP  CO. 

fSupreme  Judicial  Court  of   Massacbusens- 

Bristol.    Nov.  25,  1903.) 

NEOLIOENCB— MANAOBMGNT   OF  FRSUISB8— 
LICBNSKB. 

1.  Where  a  construction  company  is  engaged 
In  altering  a  building  of  a  mantifactaring  com- 
pany, which  at  tbe  same  time  continues  its  busi- 
ness, so  that  the  construction  company  is  not  in 
the  exclusive  occupation  of  the  grounds,  but  the 
employes  of  the  manufacturing  company  are  ex- 
pected to  use  them  so  far  as  necessary,  such 
an  employs  is  not  a  mere  licensee,  as  against 
the  construction  company,  and  the  latter  is 
bound  to  use  reasonable  care  to  prevent  his  in- 
jury. 

Exceptions  from  Superior  Court,  Bristol 
County;  Frederick  Lawton,  Judge. 


Action  by  one  GUe  against  the  J.  W.  Bishop 
Company.  Judgment  for  plaintiff,  and  de- 
fendant excepts.    Exceptions  overruled. 

E.  D.  Stetson  and  G.  O.  Tobey,  Jr.,  for 
plaintiff.  Arthnr  K  Perry  and  Otis  S.  Cook, 
for  defendant. 

KNOWLTON,  C.  J.  The  evidence  tended 
to  show  that  the  defendant's  servants  piled 
timbers  of  North  Carolina  hard  pine,  whose 
dimensions  were  18  by  12  Inches,  and  which 
were  of  various  lengths,  making  their  weight 
2  to  2%  tons  each,  along  the  side  of  a  drive- 
way In  the  yard  of  the  City  Manufacturing 
Company.  They  were  plied  upon  blocking, 
some  of  which  was  very  short  These  men 
were  engaged  in  squaring  and  chamfering  the 
ends  of  the  timbers,  and,  as  they  finished  one, 
they  rolled  it  over  and  started  on  the  next. 
While  the  plaintiff,  the  master  mechanic  of 
the  City  Manufacturing  Company,  was  stand- 
ing at  the  side  of  one  of  these  piles  of  tim- 
bers, talking  with  the  yardmaster  on  business 
of  the  company  in  which  he  was  engaged, 
tbe  defendant's  servants  rolled  over  one  of 
these  timbers,  and  thereby  caused  the  tim- 
ber next  to  which  the  plaintiff  was  stand- 
ing to  fall  over  upon  him  and  injure  him. 
The  evidence  well  warranted  the  Jury  In  find- 
ing that  there  was  negligence  for  which  the 
defendant  was  liable,  either  In  the  mode  of 
piling  the  timbers,  or  In  the  conduct  of  the 
workmen  in  rolling  over  one  of  them  Just  be- 
fore the  accident,  or  In  both,  and  that  this 
negligence  caused  the  plaintiff's  Injury.  Ma- 
har  V.  Steuer,  170  Mass.  454,  49  N.  B.  741. 

The  defendant  contends  that  tbe  plaintiff 
was  a  mere  licensee,  and  that  it  owed  him 
no  duty,  except  to  refrain  from  wlilfnlly  or 
wantonly  Injuring  him.  But  this  contention 
is  not  supported  by  the  evidence.  The  de- 
fendant was  engaged  in  the  alteration  of  a 
picker  house  of  the  City  Manufacturing  Com- 
pany, and  the  company  was  at  the  same 
time  continuing  Its  business.  The  defendant 
was  not  In  exclusive  occupation  of  the  yard 
and  grounds  of  the  City  Manufacturing  Com- 
pany. It  used  them  so  far  as  was  necessary 
for  the  convenient  performance  of  the  work 
which  It  had  undertaken,  and  at  the  same 
time  the  empldyfis  of  the  company  were  ex- 
pected to  use  them  so  far  as  was  necessary 
or  proper  in  the  prosecution  of  the  business 
of  that  company.  The  defendant  was  there- 
fore iMund  to  exercise  reasonable  care  in  ref- 
erence to  these  employes  who  were  rightfully 
there. 

There  was  evidence  for  the  Jury  In  support 
of  the  proposition  that  the  plaintiff  was  In 
the  exercise  of  due  care.  They  might  find 
that  he  had  no  reason  to  expect  that  the  tim- 
ber would  fall,  either  from  negligent  piling, 
or  from  the  careless  conduct  of  the  workmen 
In  rolling  over  one  of  the  timbers  while  he 
was  standing  at  the  side  of  the  pile. 

Exceptions  overruled. 
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(184  HaBS.  388) 

HAZBN  T.  MATHEWS. 

(Supreme  Judicial  Court  of   Massachusetts. 

Hampden.    Nov.  25,  1903.) 

DBBD— COVENANT  AGAINST  INCUMBRANCES— 
RESTRICTION  IN  FORMER  DEED— VALIDITY- 
LAW  OP  ANOTHEai  STATE— PRESUMPTION. 

1.  Where  no  evidence  is  introduced  to  show 
the  law  of  another  state  as  to  whether  a  provi- 
sion in  a  deed  to  land  in  such  state  creates  an 
equitable  restriction,  it  is  presumed  that  its  law 
la  the  same  as  the  common  law  of  the  forum. 

2.  A  provision  in  a  conveyance  of  a  lot  pro-  j 
bibiting  the  grantee  or  his  heirs  or  assigns  from 
building  on  the  lot  within  50  feet  of  its  front  la 
ineffecave  after  the  death  of  the  grantor,  where 
he  was  the  owner  in  common  with  another  of 
the  adjoining  land,  and  there  was  no  clause  in 
the  deed  that  the  restriction  was  for  the  benefit 
of  other  lots  in  the  neighborhood,  and  is  no 
breach  of  a  covenant  against  incumbrances  in  a 
subsequent  conveyance  of  the  lot. 

Exceptions  from  Superior  Court,  Hampden 
County;  Albert  Mason,  Judge. 

Action  by  Lncins  £>.  Hazen  against  Estelle 
V.  Mathews  (or  breach  of  a  covenant  against 
Incumbrances  In  a  deed  to  land  In  New  York. 
Prom  an  order  directing  a  verdict  in  favor  of 
defendant,  plaintiff  brings  exceptions.  IBix.- 
ceptlons  overruled. 

Brooks  &  Hamilton,  for  plaintiff.  T,  W. 
Keneflck,  J.  B.  Carroll,  and  W.  H.  McClin- 
tock,  for  defendant 

LOKING,  J.  In  1866  one  Crary  bought  of 
Gilbert  and  Peter  Shute  a  farm  containing 
some  51  acres;  and  at  some  time  not  stated 
hi  the  bill  of  exceptions  he  purchased  another 
tract,  lying  north  of  the  Shute  farm,  "known 
as  the  Straub  purchase."  On  November  5, 
1868,  be  hied  in  the  office  of  the  register  of 
Westchester  county  the  accompanying  plan, 
in  which  both  parcels  are  laid  out  in  build- 
ing lots  fronting  on  streets  shown  on  the 
plan.  On  July  27,  1808,  he  sold  to  one  Mc- 
Doogall  lots  96  and  104,  and  ,to  one  Komp 
lot  07,  referring  to  a  map  to  be  recorded, 
and  they  are  shown  on  the  plan  recorded  in 
the  succeeding  November,  mentioned  above. 
On  March  1,  1869,  he  conveyed  to  one  Dar- 
ling an  undivided  half  interest  in  all  the 
tract  shown  on  the  plan;  that  is  to  say,  an 
undivided  half  of  the  Shute  purchase  and  the 
Straub  purchase,  excepting  lots  96,  97,  and 
104,  which  had  been  previously  conveyed 
away  by  him,  and  also  lots  81,  87,  91,  102, 
103,  114,  and  115,  which  had  not  been  con- 
veyed. All  of  these  lots  were  originally  part 
of  the  Shute  purchase.  Crary  also  excepted 
a  part  of  the  Straub  purchase,  being  the  land 
included  in  lot  49  and  a  portion  of  lot  67  on 
said  plan.  On  March  20,  1869,  he  sold  to  one 
Wooster  lot  91,  which  had  been  excepted 
from  the  conveyance  to  Darling.  That  lot 
was  conveyed  by  Wooster  to  the  defendant, 
and  by  the  defendant  to  the  plaintiff;  and  In 
the  conveyance  to  the  plaintiff  the  defendant 
covenanted  that  he  owned  the  lot  free  from 
incumbrances. 

T  L  8«e  Bvldence,  vol.  20,  Cent  Dig.  |  lOL 


The  plaintiff's  claim  Is  that  by  the  deed 
from  Crary  to  Wooster  lot  91  became  subject 
to  an  incumbrance  by  way  of  equitable  re- 
striction, and  this  action  was  brought  to  re- 
cover from  the  defendant  the  difference  be- 
tween the  market  value  of  lot  91  free  from 
incumbrances,  and  its  value  subject  to  tbe 
equitable  restriction  in  question. 

No  evidence  was  Introduced  at  the  trial  of 
the  fact  that  by  the  law  of  New  York  the 
deed  from  Crary  to  Wooster  created  an  equi- 
table restriction,  nor  of  what  the  law  of  New 
York  on  that  subject  is.  In  the  absence  of 
such  evidence,  the  case  must  be  disposed  of 
on  the  presumption  that  the  law  of  New 
York  in  this  respect  is  the  same  as  the  com- 
mon law  of  this  commonwealth. 

On  April  30,  1869,  two  months  after  tbe 
conveyance  of  the  undivided  half  of  sub- 
stantially the  whole  tract  to  Darling,  and  one 
month  after  the  conveyance  to  Wooster,  a 
plan  was  filed  In  the  register's  office  for  West- 
chester county,  covering  the  tract  of  land  cov- 
ered by  the  former  plan,  and  another  tract 
of  land  equally  large.  On  this  second  plan 
Summit  avenue  was  cut  through  from  Sidney 
avenue  to  Prospect  avenue.  Otherwise  tbe 
lay-out  of  the  land  is  substantially  the  same. 
There  were  changes  in  the  division  of  tbe 
land  into  lots  within  the  side  lines  of  the 
streets,  which  do  not  seem  to  be  material  in 
this  case.  It  was  provided  In  the  deed  from 
Crary  to  Wooster,  among  other  things,  that 
neither  the  grantee,  nor  his  heirs  or  assigns, 
should  at  any  time  thereafter  erect  a  dwell- 
ing or  other  building  within  50  feet  of  tbe 
front  line  of  said  lot.  The  plan  referred  to  in 
the  deed  is  the  first  plan,  on  which  Summit 
avenue  stops  at  Sidney  Place,  and  Is  not  rep- 
resented as  going  through  to  Prospect  ave- 
nue, as  it  did  on  the  second  plan.  Tbe  front 
line  of  the  lot  is  the  line  of  Prospect  avenue. 
In  June,  1874,  Crary  and  Darling  conveyed 
to  Wooster  a  small  triangular  piece  of  land, 
formerly  part  of  lot  90,  left  on  the  east  side 
of  Summit  avenue,  and  butting  on  tbe  apper 
side  of  lot  91;  and  Wooster  conveyed  to 
Crary  and  Darling  a  small  triangular  lot 
taken  from  the  lower  end  of  91,  which  was 
within  the  side  line  of  Summit  avenue. 
There  was  an  attempt  made  at  this  time  to 
impose  restrictions  on  that  portion  of  lot  91 
which  fronts  on  Summit  avenue,  but  no  claim 
for  damages  by  reason  of  that  is  made  here, 
and  it  may  be  disregarded. 

The  plaintiff's  contention  Is  that  an  incum- 
brance by  way  of  equitable  restriction  was 
imposed  on  lot  91  by  the  deed  to  Wooster, 
taken  in  connection  with  the  deeds  to  Mc- 
Dougall  and  Komp,  made  before  the  first 
plan  wos  recorded,  in  connection  with  the 
two  plans,  and  also  in  connection  with  Bnl>- 
sequent  deeds  of  certain  lots  which  were  ex- 
cluded. The  subsequent  deeds  covered  tbe 
lots  lying  next  on  the  east  and  north  of  lot 
91,  and  those  to  tbe  west  on  the  other  side 
of  Summit  avenue,  and  also  lot  257  on  the 
second  plan  (formerly  98),  and  lots  220,  221. 
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219,  and  222  (formerly  57,  58,  59,  and  part  of 
56  and  60).  The  prior  deeds  to  McDougall 
and  Komp  contained  a  clause  beginning  witb 
tUese  words:  "Subject,  neyertheless,  to  the 
following  restrictions,  subject  to  which  this 
conveyance  is  made  and  accepted  by  the  par- 
ty of  the  second  part,  that  is  to  say,  that  nei- 
ther the  party  of  the  second  part,  his  heirs 
or  assigns,"  shall.  In  substance,  (1)  permit 
any  noxious  trades  on  the  premises  conveyed; 
(2)  or  erect  any  building  except  dwellings; 
or  (3)  any  dwelling  house  costing  less  than 
?2,500;  or  (4)  erect  any  dwelling  or  other 
building  within  30  feet  of  the  front  lines  of 
said  lots;  or  (5)  any  stable  or  other  buildings 
within  75  feet  of  those  lines.  The  restric- 
tions in  the  deed  of  lot  91  were  the  same, 
witb  two  exceptions.  In  addition  to  noxious 
trades,  It  prohibited  "any  store  or  place  for 
the  sale  of  beer  or  liquors  or  other  store  what- 
ever";  and  the  buildings  to  be  erected  for 
dwellings  were  to  be  set  back  50,  in  place  of 
30,  feet  from  the  front  line  of  the  lot  In 
the  subsequent  deeds  made  by  Darling  and 
Crary,  which  were  excluded,  ti»e  restrictions 
seem  to  be  the  same  as  in  the  deeds  to  Mc- 
Dougall and  Komp,  made  before  lot  91  was 
conveyed  to  Wooster.  The  plaintiS  contends 
that  subsequent  deeds  are  admissible  in  evi- 
dence to  prove  that  there  was  a  general 
scheme  In  pursuance  of  which  his  deed  was 
made,  that  the  deeds  and  plans  show  that 
there  was  such  a  scheme  in  the  case  of  this 
land,  and  that  the  two  matters  In  which  the 
restrictions  in  the  deed  in  question  differ 
from  those  in  the  prior  and  subsequent  deeds 
are  not  so  important  as  to  take  lot  91  out  of 
the  scheme.  On  the  last. point  be  relies  on 
Hano  Y.  Bigelow,  155  Mass.  341,  20  N.  B. 
(>28;  Hills  V.  Metzenroth,  173  Mass.  423,  53 
N.  E.  890;  and  Bacon  v.  Sandberg,  179  Mass. 
396,  60  N.  E.  936.  All  that  had  taken  place 
when  lot  91  was  conveyed  to  Wooster  were 
the  conveyances  to  McDougall  and  Komp  of 
lots  96,  97,  and  104,  the  filing  of  the  first 
plan,  and  a  conveyance  to  Darling  of  an 
undivided  half  Interest,  free  from  any  re- 
strictions, of  the  original  tract  shown  on  the 
first  plan,  vritb  the  exception  of  the  three 
lots  previously  conveyed,  of  lot  91,  and  of 
six  other  lots,  none  of  which  are  in  the  im- 
mediate neighborhood  of  lot  91.  Had  Crary 
Inserted  a  clause  in  his  deed  of  lot  91,  stat- 
ing that  the  restrictions  contained  in  tliat 
deed  were  inserted  for  the  purpose  of  im- 
posing upon  lot  91  on  equitable  restriction 
for  the  benefit  of,  and  as  appurtenant  to,  the 
lots  on  the  same  side  of  Prospect  avenue  and 
the  other  lots  In  that  neighborhood  belonging 
to  himself  and  Darling,  the  clause  would  not 
have  been  effectual.  An  easement  cannot  be 
Imposed  by  deed  in  favor  of  one  who  Is  a 
stranger  to  it  Edwards  Hall  Oo.  v.  Dress- 
er, 168  Mass.  136,  46  N.  E.  420.  Darling, 
who  owned  one-half  of  the  adjoining  land, 
was  a  stranger  to  the  deed  of  lot  91  made  by 
Crary  to  Wooster,  and  an  easement  cannot 
be  attached  to  land  owned  in  common  by  a 


conveyance  to  one  only  of  the  tenants  in  com- 
mon. Such  a  conveyance  would  be  personal 
to  the  grantee,  and  would  not  inure  to  the 
benefit  of  subsequent  owners  of  the  land. 

In  the  case  at  bar  it  appeared  that  Crary 
la  dead.  The  restrictions  contained  in  the 
deed  of  lot  91  are  at  an  end,  and  the  presid- 
ing judge  was  right  in  excluding  the  subse- 
quent deeds,  and  in  directing  a  verdict  for 
the  defendant. 

In  stating  the  principle  of  equitable  restrlc- 
tlon  In  Whitney  t.  Union  By.,  U  Gray,  359, 
365,  71  Am.  Dec.  717,  Bigelow,  J.,  restricts 
the  doctrine  to  a  case  where  it  was  the  in- 
tention to  create  an  easement  "for  the  ben- 
efit of  other  land  ovnied  by  the  grantor,  and 
originally  forming,  with  the  land  conveyed, 
one  parcel." 

Exceptions  overruled. 


(lUUaaa.  4U» 
HAVERHILL  SAV.  BANK  t.  GRIFFIN. 
(Supreme  Judicial  Court  of  Masgacbusetts. 
Essex.    Nov.  25,  1903.) 

DEEDS— CONSTRUCTION— RKSEUVATION— 

BASEMENT. 
1.  A  grantor  conveyed  a  lot  to  G.,  and  subse- 
quently conveyed  an  adjacent  lot  to  a  third 
person.  The  latter  deed  contained  the  words. 
And  reserving  to  the  lot  next  south  owned  by 
G.  the  right  to  enter  a  drain  into  a  private  sew- 
er now  on  said  land."  When  the  second  deed 
was  made,  no  such  right  had  been  granted  to, 
or  prescriptively  acquired  by,  G.,  and  the  drain 
was  not  in  existence  at  the  time  of  the  deed 
to  O.  Held,  that  the  stipulation  in  the  deed 
constituted  a  reservation,  and  G.,  not  being  a 
party  to  it,  acquired  no  rights  under  it. 

Report  from  Superior  Court,  Essex  Coun- 
ty; Wm.  B.  Stevens,  Judge. 

Suit  by  the  Haverhill  Savings  Bank  against 
Caroline  M.  Griffin.  Decree  for  plaintiff,  and 
case  reported  to  the  Supreme  Judicial  Court 
Decree  affirmed. 

This  Is  a  biU  in  equity  brought  by  the 
HaverblU  Savings  Bank,  asking  to  have  de- 
fendant enjoined  from  using  and  maintaining 
a  drain  from  land  owned  by  her  on  the  east 
side  of  Auburn  street  through  land  owned  by 
plaintiff  on  the  east  side  of  Auburn  street 
and  south  side  of  Sixth  avenue— both  parcels 
being  in  Haverhill— and  also  asking  that 
plaintiff  be  authorized  to  close  that  portion 
of  the  drain  which  is  on  Its  land.  Defendant 
is  the  owner  of  a  parcel  of  land  bounded  on 
the  east  by  Auburn  street  and  on  the  north 
by  the  plaintiff's  land,  which  was  conveyed 
to  her  by  one  Algernon  P.  Nichols  by  war- 
ranty deed  in  common  form,  dated  November 
4,  1885.  Subsequent  to  the  conveyance  to 
defenaunt  a  drain  was  constructed  by  her 
from  the  lot  owned  by  her  into  and  through 
the  land  on  the  north  then  owned  by  her 
grantor,  now  owned  by  plaintiff,  and  connect- 
ed with  the  sewer  on  land  now  owned  by 
plaintiff,  and  from  the  fall  of  1885  it  has  been 
In  continuous  use,  draining  the  defendant's 

f  1.  See  DeedB,  vol.  IS,  C«nt  Dig.  i  464;  BaM- 
qenU.  vol.  17,  Cent.  Die  U  40.  US. 
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tot.  The  land  owned  by  plaintiff  was  con- 
veyed to  one  Warren  Hoyt  by  warranty  deed 
In  common  form  from  said  Algernon  P.  Nich- 
ols, dated  Jnly  12,  1886.  The  dates  of  the 
execution  and  record  of  this  deed  were  sub- 
sequent to  the  dates  of  the  execution  and  rec- 
ord of  the  defendant's  deed  before  mentioned. 
In  the  deed  of  plalntUTs  land,  It  was  de- 
scribed as  bounded  on  the  south  by  land  of 
Caroline  Grlffln  about  107  feet,  and  on  the 
west  by  Auburn  street  about  100  feet,  and  It 
contained  the  following  clatiBe:  "And  reserv- 
ing to  the  lot  next  south  owned  by  GrlfBn 
the  right  to  enter  a  drain  into  a  private  sew- 
er now  on  said  land."  Plaintiff  acquired  its 
title  through  a  mortgage  given  to  it  by  said 
Hoyt,  which  was  foreclosed.  The  mortgage 
to  the  plaintiff  did  not  contain  any  words 
relating  to  the  drain. 

Francis  H.  Pearl,  for  plaintiff.  Henry  N. 
MfrriJl,  for  defendant 

BRALEY,  J.  At  the  time  the  defendant 
obtained  title  to  her  land  the  drain  was  not 
in  existence,  and  the  deed  under  which  she 
holds  is  silent  as  to  any  right  to  lay  and 
maintain  such  a  drain  through  the  land  of 
the  plaintiff.  Neither  does  It  appear  that  this 
alleged  right  whereby  the  defendant  would 
be  entitled  to  connect  her  premises  with  the 
public  sewer  can  be  said  tfi  arise  by  Implica- 
tion. See,  in  this  connection,  Bumstead  v. 
Cook,  169  Mass.  410,  48  N.  E.  767,  61  Am.  St 
Bep.  293.  And  the  case  falls  within  the  well- 
recognized  general  rule  that,  where  an  ease- 
ment is  not  set  out  In  the  Instrument  under 
which  the  party  claiming  the  prl^'Ilege  holds 
title,  it  must  be  shown  to  be  actually  In  ex- 
istence and  connected  with  the  estate  con- 
veyed. In  order  to  pass  as  appurtenant  by 
Implication.  Pbilbrick  y.  Ewlng,  97  Mass. 
133;  Bass  v.  Edwards,  126  Mass.  445-449. 
In  order,  therefore,  to  maintain  her  claim, 
she  Is  necessarily  obliged  to  rely  on  tbe  clause 
in  the  deed  to  the  plaintiff's  grantor  which  Is 
In  these  words,  "And  reserving  to  the  lot  next 
south  owned  by  Griffin  the  right  to  enter  a 
drain  Into  a  private  sewer  now  on  said  land," 
and  the  rights  of  the  parties  must  be  deter- 
mined on  the  construction  to  be  given  to  this 
clause.  At  the  date  of  this  deed,  so  far  as 
the  facts  appear  by  the  record,  no  such  right 
had  been  granted  to,  or  prescriptively  acquir- 
ed by,  the  defendant,  and  which  might  be 
preserved  for  her  use  by  the  language  used, 
on  the  ground  that  thereby  an  exception  was 
created,  and  hence  the  easement  claimed  was 
excepted  from  the  grant  But  they  must  be 
construed  as  an  attempt  to  vest  In  the  gran- 
tor a  new  interest  or  right  that  did  not  be- 
fore exist,  and  therefore  constitute  a  reserva- 
tion, rather  than  an  exception.  Wood  v. 
Boyd,  145  Mass.  176,  13  N.  E.  476;  White  v. 
New  York  &  New  England  Ballroad  Company, 
156  Mass.  181,  30  N.  E.  612.  And  as  the  de- 
fendant was  not  a  party,  but' a  stranger,  to 
the  deed  she  could  gain  no  rights  under  the 


reservation,  which  inured  solely  to  the  gran- 
tor, and  for  this  reason  she  did  not  acquire 
any  easement  under  it  Murphy  v.  Lee,  14r4 
Mass.  371-374,  11  N.  B.  650. 

It  follows  that  the  decree  entered  in  tlie 
superior  court  was  right,  and  should  be  af- 
firmed.   Decree  affirmed. 


(184  Mus.  437) 

WIUJAMS  T,   CITIZENS'  ELECTRIC  ST. 
BY. 

(Supreme  Judicial   Court  of  Massachusetts. 

Essex.    Nov.  25,  1903.) 

CARRIERS— INJURY  TO  PASSBNOBRS-EVI- 
DENCB— SUFFICIENCY— COMPETENCY. 

1.  On  appeal  by  plaintiff  in  an  action  forinja- 
ries  sustained  by  a  passenger  on  a  street  car 
owin^  to  a  defective  device  for  opening  and 
shutting  the  door,  it  is  not  to  be  presumed, 
in  favor  of  appellant,  that  an  inspection  of  the 
car  by  the  jury  added  anything  to  the  evidence 
contained  in  the  bill  of  exceptions. 

2.  In  an  action  against  a.  street  railway  for 
injuries  to  a  passenger,  it  was  plaintiff's  the- 
ory that  the  slot  in  the  door  which  contained 
the  opening  device  was  defective,  and  exposed 
those  opening  the  door  to  the  risk  of  having 
their  fingers  bruised  when  the  door  was  slid 
back.  It  appeared  that  the  passenger  had  de- 
clared that  he  "jammed  his  finger  in  the  door," 
and  one  wituess,  who  saw  him  open  the  door, 
testified  that  he  used  his  right  band,  while  it 
was  his  left  that  was  injured.  Held,  that  there 
was  Dottiiiig  to  warrant  a  finding  that  plaintiff 
was  injured  by  means  of  the  opening  device. 

3.  In  an  action  against  a  street  railway  for 
negligence  causing  the  death  of  a  passenger, 
it  was  plaintiff's  theory  that  the  passenger's 
fingers  were  bruised  in  the  device  for  opening 
the  door,  and  that  from  such  injuries  he  faint- 
ed, and  tell  from  the  car,  and  was  killed.  There 
was  evidence  that  he  had  taken  six  or  eight 
glasses  of  ale  that  evening,  and  there  was  no 
evidence  to  show  that  he  did  faint.  Beld,  that 
the  jury  would  not  have  been  warranted  in  find- 
ing that  his  fall  was  caused  by  an  injnry  to  his 
finger,  it  being  as  reasonable  to  suppose  that  he 
might  have  fallen  from  sleepiness,  apoplexy,  or 
from  the  effects  of  the  ale. 

4.  In  an  action  against  a  street  railway, 
where  plaintiff  claims  that  a  passenger  was  in- 
jured by  his  fingers  having  been  bruised  in  the 
slot  used  for  opening  the  door  of  the  car, 
there  was  nothing  to  show  that  the  injury  to 
his  hand  was  caused  by  any  difficulty  in  opening 
the  door.  Bdd,  that  testimony  of  a  witness  as 
to  whether  he  had  observed  any  difficulty  in 
opening  the  door  in  that  car,  or  one  like  It,  was 
incompetent. 

Exceptions  from  Superior  Court,  Essex 
County;   Frederick  Lawton,  Judge. 

Action  by  one  Williams  against  the  Citi- 
zens' Electric  Street  Railway.  Judgment 
In  favor  of  defendant,  and  plaintiff  brings 
exceptions.    Overruled. 

Alden  P.  White,  for  plaintiff.  Walter  I. 
Badger,  Wm.  Harold  Hitchcock,  and  Chestor 
F.  Williams,  for  defendant. 

KNOWLTON,  C.  J.  On  the  morning  of 
November  4,  1900,  about  half  an  hour  after 
midnight,  the  plaintiff's  intestate,  while  rid- 
ing on  the  rear  platform  of  one  of  the  de- 
fendant's cars,  fell  off  and  was  killed.  The 
theory  of  the  plaintiff  Is  that  the  patented 
device  for  opening  and  shutting  the  sliding 
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door  of  the  vestibule  of  the  car  was  improper 
and  unsafe,  because  in  opening  the  door 
from  the  outside  one  must  Insert  his  fingers 
into  a  metallic  slot  sunk  into  the  wood  of 
the  side  of  the  door,  near  the  main  part  of 
the  car,  with  which  the  door  came  in  con- 
tact when  it  was  closed,  and  that  when  the 
door  was  opened  it  sUd  in  such  a  way  that 
the  outer  edges  of  the  'metallic  slot,  being 
sharp  and  rectangular,  came  Into  close  prox- 
imity with  the  inner  corner  of  the  door  post 
towards  which  the 'door  slid,  the  door  slid- 
ing from  the  main  part  of  the  car  into  the 
grooved  end  of  the  vestibule;  that  the  plain- 
tiff, who  had  previously  Injured  the  third 
finger  of  his  left  hand,  so  that  it  was  then 
sensitive  and  tender,  injured  this  finger 
again,  by  reason  of  the  Improper  device, 
while  opening  the  door;  and  that  some  time 
afterwards,  while  riding  in  the  vestibule,  he 
fainted  because  of  the  condition  of  his  finger, 
and  fell  off. 

It  is  a  grave  question  whether  the  bill  of 
exceptions  shows  any  evidence  which  would 
warrant  the  Jury  in  finding  the  device  for 
opening  and  shutting  the  door  to  be  improp- 
er, so  that  the  use  of  it  by  the  defendant 
would  constitute  negligence.  We  cannot  as- 
sume in  favor  of  the  excepting  party  that 
the  inspection  of  the  car  by  the  Jury  added 
anything  to  the  evidence  stated  In  the  bill 
of  exceptions.  But  if  it  were  found  that 
the  metallic  slot  exposed  those  who  opened 
the  door  to  the  risk  of  getting  their  fingers 
bruised  against  the  corner  of  the  door  post 
when  the  door  was  slid  back  as  far  as  possi- 
ble, there  Is  no  proof  in  this  case  that  the 
plainHETs  intestate  hurt  his  finger  In  this 
way.  We  have  testimony  of  his  declaration 
that  he  Jammed  his  finger  In  the  door,  but  he 
said  nothing  as  to  how  he  happened  to  Jam 
it.  The  testimony  of  the  only  witness  who 
saw  him  open  the  door  tends  to  show  that 
he  used  his  right  hand  in  sliding  the  door 
open,  and  there  Is  no  testimony  that  the 
fingers  of  his  left  hand  came  in  contact  with 
the  sunken  metallic  slot  complained  of. 
There  Is  nothing  better  than  conjecture  on 
which  to  rest  this  part  of  the  plaintiff's  case. 

Proof  Is  also  wanting  to  support  the  con- 
tention that  the  Injury  to  the  finger  was 
the  cause  of  his  falling  from  the  car.  There 
is  a  possibility  that  pain  in  his  finger  caused 
him  to  faint,  but  there  is  no  evidence  that 
tends  to  show  that  he  fell  from  this  cause, 
to  the  exclusion  of  other  causes.  He  might 
have  fallen  from  weariness  or  sleepiness,  or 
from  some  effect  of  six  or  eight  glasses  of 
ale  which  the  testimony  shows  that  he  had 
drunk  that  evening,  or  from  apoplexy,  or 
from  his  own  carelessness.  There  Is  noth- 
ing to  show  that  he  fainted,  and,  if  he  did 
faint,  It  is  not  shown  that  the  faintness  was 
caused  by  an  injury  to  his  finger.  The  Jury 
would  not  have  been  warranted  in  finding 
that  his  fall  was  caused  by  the  injury  to  his 
finger.  Possibly  It  was,  but  other  theories 
and  conjectures  are  quite  as  probable. 


It  is  not  contended  that  there  was  evi- 
dence of  any  other  negligence  on  the  part  of 
the  defendant,  and,  in  the  view  we  have 
taken,  there  is  no  occasion  to  consider  wheth- 
er the  Jury  might  have  found  that  the  plain- 
tiff was  in  the  exercise  of  due  care. 

The  question  as  to  whether  a  witness  ob- 
served any  dlSiculty  in  starting  the  door 
open  from  the  outside  in  this  car,  or  one 
like  it,  was  Incompetent.  There  is  nothing 
to  show  that  the  Injury  to  the  intestate's 
finger  on  his  left  hand  was  caused  by  any 
difficulty  In  starting  the  door  open.  More- 
over, the  door  of  another  car  like  this  might 
stick  and  open  with  difficulty,  when  the  door 
of  this  car  might  move  freely. 

Eixceptions  overruled. 


084  UasB.  425) 
WORMSTBAD  v.  OITT  OF  LYNN. 

(Supreme  Judicial   Court  of  Massachusetts. 
Essex.    Nov.  25.  1903.) 

MUNICIPAL  CORP0RATION8— PUBLIC  IMPROVB- 

MBNTS— CONTRACTS— AUTHORITT  TO 

MAKE— BVIDBNCI>-I!STOPPBL. 

1.  The  order  for  widening  a  public  way  does 
not  of  itself  enable  the  surveyor  of  highways 
to  enter  into  a  contract  for  the  performance  of 
the  work  necessary  to  widen  the  way,  but  the 
municipality  must  by  vote  contract  for  the 
work,  or  authorize  some  one  else  to  do  so  in 
ite  behalf. 

2.  Under  Rev.  Laws,  c.  61,  S  6,  providing 
that  if  a  town  neglects  to  vote  a  sufiBcient 
amount  for  the  repairs  of  highways,  or  does  not 
otherwise  etTectnally  provide  thereior,  the  sur- 
veyor of  highways  may  employ  persons  to  make 
the  repairs,  who  shall  be  paid  by  the  town,  a 
city  superintendent  of  streets,  exercising  the 
powers  of  surveyor  of  highways,  has  no  power 
to  bind  the  city  for  the  repair  of  its  streets  un- 
less the  repairs  are  unprovided  for,  and  then 
only  by  complying  with  the  statutory  require- 
ments. 

3.  In  an  action  against  a  city  on  a  contract 
to  do  certain  work  in  widening  a  public  way, 
entered  into  with  the  superintendent  of  streets 
with  the  approval  of  the  mayor  and  a  member 
of  the  committee  on  streets  of  the  board  of 
aldermen,  plaintiff  showed  that  the  city  en- 
gineer gave  him  the  lines  to  follow,  and  offered 
to  prove  that  the  superintendent  of  streets  for 
the  past  11  years  had  been  in  the  habit  of  let- 
ting contracts  for  amounts  in  excess  of  $10  for 
blasting  and  other  similar  work  without  author- 
ity from  the  council  committee  on  streets,  and 
that  he  had  previously  had  a  contract  with  the 
city  to  widen  a  certain  street  which  amounted 
to  more  than  $10,  and  that  he  completed  the 
work  and  received  his  pay.  Heli  no  evidence  of 
authority  of  the  superintendent  of  streets,  given 
by  practice  or  custom  impliedly  adopted  by  a 
vote  of  the  city  government,  to  enter  ii)to  the 
contract 

4.  Where  a  person  entered  into  a  contract 
with  a  public  officer  undertaking  to  act  for  and  to 
bind  a  city,  the  city  was  not  estopped  from 
showing  that  the  officer  had  no  anthority  to 
make  the  contract  by  mere  proof  that  the  same 
officer  had  previously  made  similar  contracts 
which  the  municipality  had  recognized  as  bind- 
ing. 

Report  from  Superior  Court,  Essex  Coun- 
ty;  William  Gushing  Wait,  Judge. 

Action  by  one  Wormstead  against  the  city 
of  Lynn.  Oft  report  from  superior  court. 
Judgment  on  verdict 
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John  A.  O'Keefe,  for  plaintiff.  Starr  Par- 
sons and  H.  Ashley  Bowen,  for  defendant 

LORING,  jr.  This  Is  an  action  for  dam- 
ages for  breach  of  a  contract,  In  which  the 
plaintiff's  claim  was  that  the  defendant  city 
agreed  to  pay  him  for  rlprapplng  an  embank- 
ment, as  part  of  the  work  necessary  to  carry 
Into  effect  an  order  for  widening  a  public 
way  within  the  city  limits.  The  breach  re- 
lied on  was  a  refnsal  on  the  part  of  the  de- 
fendant to  allow  the  plaintiff  to  do  any  work 
at  all  under  the  alleged  contract  The  de- 
fense set  up  was  that  it  never  entered  into 
any  contract  with  the  plaintiff. 

Where  a  public  way  is  widened  by  the  pub- 
lic authofltles,  it  becomes  the  duty  of  the 
city  or  town  In  which  It  is  situated  to  per- 
form the  work  of  construction.  But  the  or- 
der for  widening  does  not  without  more, 
enable  the  surveyor  of  highways,  or  any  oflB- 
cer  of  the  city  or  town,  as  the  case  may  be, 
to  perform  the  work  on  behalf  of  the  mu- 
nicipality in  question,  or  to  enter  into  a  con- 
tract on  its  behalf  to  have  It  performed.  The 
city  or  town  must  by  vote  contract  for  the 
work,  or  authorize  some  one  else  to  do  so  in 
Its  behalf.  Bean  v.  Hyde  Park,  143  Mass. 
245,  9  N.  E.  638.  It  is  not  pretended  that 
any  such  vote  was  passed  by  the  city  of 
Lynn  in  the  case  at  bar.  The  plaintiff,  how- 
ever, relies  on  this:  He  proved  that  one 
Tarbox,  who  was  superintendent  of  streets 
of  the  defendant  city,  and  who,  as  such,  had 
the  duties  and  powers  of  a  surveyor  of  high- 
ways, made  with  the  plaintiff,  by  word  of 
mouth,  the  contract  sued  on,  with  the  ap- 
proval, but  not  by  vote,  of  the  mayor  and 
one  member  of  the  committee  of  the  board 
of  aldermen  on  streets.  The  committee  on 
streets  consisted  of  the  mayor  and  two  al- 
dermen. The  plaintiff  also  proved  that  the 
city  engineer  came  to  the  location  of  the 
work,  and  gave  him  the  lines  to  be  followed. 
He  then  offered  to  prove  by  Tarbox  (the  pres- 
ent superintendent  of  streets  of  the  defend- 
ant city),  by  one  Bates  (a  former  superin- 
tendent of  streets  of  the  defendant),  by  one 
Ramsdell  (a  former  mayor),  and  one  Samp- 
son (a  former  alderman  of  the  city)  "that  the 
superintendent  of  streets  for  the  city  of 
Lynn  for  the  past  eleven  years  had  been 
in  the  habit  of  letting  contracts  for  amounts 
In  excess  of  $10  for  blasting  and  other  sim- 
ilar work  without  authority  from  the  com- 
mittee on  streets  of  the  cl^  council."  The 
plaintiff  also  "offered  to  prove,  if  compe- 
tent that  he  bad  previously  had  a  con- 
tract amounting  to  more  than  $10  with  the 
city  of  Lynn  to  widen  a  portion  of  Walnut 
street  in  said  Lynn,  and  that  he  had  com- 
pleted said  contract  and  received  his  pay." 
The  plaintiff's  contention  Is  that  a  city  or 
town,  by  a  practice  or  custom  adopted  by  it 
may  authorize  one  of  its  officers  to  make  con- 
tracts in  its  behalf,  or  at  aqy  rate  that  it 
may  by  such  a  practice  or  custom  bold  him 
out  as  having  such  authority,  and  be  estop- 


ped to  deny  that  he  bad  such  authority  in 
case  a  person  acts  on  the  faith  of  such  hold- 
ing out;  and  he  relies  on  what  was  said  in 
Blanchard  v.  Ayer,  148  Mass.  174,  178,  19  N. 
E.  209,  in  support  of  his  contention. 

It  Is  not  necessary  to  go  at  length  into  tbe 
powers  of  a  surveyor  of  highways  in  mak- 
ing repairs.  Speaking  generally,  he  has  no 
power  to  bind  the  city  or  town  unless  the 
repairs  are  unprovided  for,  and  then  only  if 
in  entering  into  the  contract  be  pursues  the 
statutory  requirements.  Blanchard  v.  Ayer, 
148  Mass.  174,  19  N.  E.  209.  Tbe  statutory 
requirements  in  question  in  Blanchard  t. 
Ayer  were  changed  by  the  effect  of  St  1895, 
p.  418,  c.  374,  i  1.  See  notes  by  commission- 
ers on  Rev.  Laws,  c.  51,  and  Rev.  Laws, 
c.  51,  {  e. 

As  we  have  said,  no  one  has  authority 
to  enter  into  a  contract  for  the  construction 
of  a  way  which  It  has  become  the  duty  of  a 
city  or  town  to  construct,  until  a  vote  of  the 
dty  or  town  has  been  passed  authorizing 
him  80  to  do,  expressly  or  Impliedly. 

The  plaintiff  misapprehends  what  ■was 
meant  by  W.  Allen,  J.,  in  Blanchard  v. 
Ayer,  148  Mass.  174,  178,  19  N.  B.  209.  211. 
when  he  said  that  a  town  may  authorize  the 
surveyors  to  make  contracts  not  within  the 
statute  "by  express  vote  or  by  a  practice  and 
custom  adopted  by  the  town."  What  was 
meant  by  "a  practice  and  custom  adopted  by 
the  town"  is  explained  by  what  is  said  in 
the  next  paragraph  of  the  opinion,  be^n- 
ning  with  the  words,  "If  for  instance,"  and 
pnttlng  a  case  where  a  town  by  vote  adopts 
a  rule  "that  all  bills  for  labor  and  materials 
In  repairing  the  ways  should  be  paid  by  the 
town  treasurer,  on  the  order  of  a  highway 
surveyor  approved  by  the  selectmen,  there 
can  be  no  doubt  that  a  person  performing 
labor  at  the  request  of  a  surveyor,  and  hav- 
ing the  proper  order  upon  the  treasurer  for 
payment  therefor,  would  have  a  right  of  ac- 
tion against  the  town.  Authority  by  the 
town  to  make  the  contract  for  labor  would 
be  implied."  In  the  case  at  bar  there  was  no 
evidence  of  authority  given  by  practice  or 
custom  impliedlj-  adopted  by  a  vote  of  the 
city  government  of  Lynn. 

The  other  contention  of  the  plaintiff  Is  that 
the  defendant  city  has  held  out  the  superin- 
tendent of  streets  as  one  having  authority  to 
contract,  and  is  estopped  to  deny  that  au- 
thority as  against  the  plaintiff,  who  has  acted 
on  the  faith  of  the  practice  which  tbe  city 
has  allowed.  We  do  not  stop  to  point  out 
that  the  plaintiff's  offer  of  proof  might  well 
be  taken  to  be  confined  to  letting  contracts 
for  the  repair,  and  not  to  extend  to  a  con- 
tract for  the  construction,  of  public  ways. 
For  the  decisive  answer  to  the  whole  con- 
tention is  that  the  doctrine  relied  on  by  him 
has  no  application  where  a  person  enters  in- 
to a  contract  with  a  public  officer  who  under- 
takes to  act  for  and  to  bind  a  municipal  cor- 
poration or  other  body  politic.  Such  a  per- 
son is  bound,  at  his  peril,  to  ascertain  tbe 
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extent  of  the  authority  of  the  public  officer 
with  whom  he  deals.  In  such  a  case  the 
money  pledged  for  the  payment  of  the  con- 
tractor Is  the  money  of  the  public,  or  of  an 
ascertained  portion  of  the  public;  and  the 
public  Is  not  estopped  by  a  violation  of  duty 
on  the  part  of  public  officials,  no  matter  how 
many  officials  may  have  been  concerned  in  it 
and  no  matter  bow  long  It  may  hare  con- 
tinued. See,  in  this  connection,  Abbott  v. 
North  Andover,  145  Mass.  484,  486,  14  N.  E. 
754.  To  bind  the  public,  the  body  must  act 
which  by  law  can  bind  them.  The  rule  has 
been  enforced  in  cases  where  parties  have 
undertaken  to  make  out  a  ratification  by  nse 
of  a  public  structure  constructed  without 
authority.  In  Keyes  v.  Westford,  17  Pick. 
273,  a  better  road  was  built  than  was  provid- 
ed in  the  lay-out  by  the  county  commission- 
ers under  a  vote  of  the  town  authorizing 
the  construction  of  the  road  as  laid  out.  It 
was  argued  that,  as  "the  town  have  the 
benefit  of  It,"  it  was  bound  to  pay  for  the 
better  road.  See  page  279.  It  was  held  that 
the  fact  that  the  town  never  had  voted  for 
the  better  road  was  decisive  of  that  argu- 
ment. In  the  subsequent  case  of  Hayward 
V.  School  District  of  Bridgewater,  2  Gush. 
419,  the  fact  that  a  school  was  kept  in  a 
schoolhouse  built  without  authority,  and  that 
this  was  done  by  vote  of  the  prudential  com- 
mittee of  the  school  district,  did  not  make 
the  district  liable,  because  that  committee 
had  no  authority  to  contract  for  the  erection 
of  a  schoolhouse  for  the  district.  To  the  same 
effect,  see  Boston  Electric  Co.  v.  Cambridge, 
163  Mass.  64,  39  N.  Ev  787;  and  see  Delafleld 
V.  Illinois,  2  Hill,  159;  Marsh  v.  Fulton  Coun- 
ty, 10  Wall.  676,  19  L.  Ed.  1040. 

The  entry  must  be:    Judgment  on  the  ver- 
dict 


(184  Maaa.  40») 

DOYLE  T.  KIRBY. 

(Supreme  Judicial   Court  of  Massachusetts. 
Bristol.    Nov.  26,  1903.) 

BIJ4.NDKR— SPECIAL  DAMAGEa-NBCESSITT  OP 
ALLEGATION— WHAT  IS  SLANDEROUS  PER  SB 
—WORDS  IMPUTING  CRIME— SALE  OF  VOTES. 

1.  When  special  damage  is  stated  as  a  cause 
of  action  in  slander,  it  is  necessary  to  set  forth 
the  particulars  of  the  damage  sufficiently  to 
enable  defendant  to  know  what  Is  relied  on. 

2.  In  an  action  for  slander  by  spoken  words 
there  can  be  no  recovery,  in  die  absence  of  a 
plea  and  proof  of  special  damages,  unless  the 
words  impnte  the  commission  of  a  crime. 

8.  Rev.  Laws,  c.  11,  entitled  "Of  Elections," 
which  contains  over  400  sections,  and  covers 
102  pages,  and  is  divided  into  44  subtitles,  some 
of  which  are  "Corrupt  Practices,"  "Penalties  on 
Offlcers,"  "Penalties  on  Voters,"  "General  Pen- 
alties," and  which  provides  for  the  punishment 
of  a  great  many  different  offenses^mong  which 
are  those  relating  to  "Bribery  at  Elections"  and 
"Attempting  to  Influence  Voters  by  Threats," 
etc.,  was  intended  to  completely  cover  the  sub- 
ject of  offenses  at  elections,  and,  as  it  nowhere 
mentions  the  offense  of  receiving  a  bribe,  super- 

T 1  Sea  Llb«I  and  Slander,  vol.  82,  Cent.  Dig.  {  97. 


seded  the  common  law  under  which  the  recep- 
tion of  a  bribe  in  consideration  of  a  vote  was  a 
crime. 

Appeal  from  Superior  Court  Bristol  Coun- 
ty. 

Action  by  Andrew  P.  Doyle  against  Frank 
R.  Klrby.  From  a  Judgment  for  defendant 
plaintiff  appeals.    Affirmed. 

Doran  &  Bannon,  for  appellant  Hadley 
&  Barney,  for  appellee. 

KNOWLTON,  C.  J.  The  defendant  de- 
murred to  the  declaration  on  different 
grounds,  some  of  which  It  Is  unnecessary  to 
consider.  The  declaration  contains  no  prop- 
er averment  of  special  damages  to  the  plain- 
tiff. It  does  not  allege  that  the  words  were 
spoken  of  him  in  any  office  or  occupation.  It 
does  not  state  how  they  caused  him  any  spe- 
cial damage.  When  special  damage  Is  stat- 
ed as  a  cause  of  action  In  slander,  it  is  nec- 
essary to  set  forth  the  particulars  of  the 
damage  sufficiently  to  enable  the  defendant 
to  know  what  is  relied  on,  so  that  he  may 
properly  prepare  his  defense.  Cook  t.  Cook, 
100  Mass.  194;  Morasse  T.  Bruchn,  151  Mass. 
567-672,  26  N.  E.  74,  8  L.  R.  A.  624,  21  Am. 
St  Rep.  474;  Swan  t.  Tappan,  5  Cnsh.  104. 
As  this  action  is  not  for  a  libel,  but  for  a 
slander  by  spoken  words,  there  can  be  no 
recovery  in  the  absence  of  a  plea  and  of  proof 
of  special  damages,  onless  the  words  Impute 
the  commission  of  a  crime.  Goodrich  v. 
Hooper,  97  Mass.  1,  93  Am.  Dec.  49;  Sillars 
v.  Cblller,  151  Mass.  50,  23  N.  E  723,  6  L. 
R.  A.  680;  Odgers'  Libel  &  Slander  (3d  Ed.) 
59.  The  plaintifl  Is  charged  with  having 
"sold  his  vote."  If  we  assume  in  his  favor, 
without  deciding,  that  upon  the  facts  alleged 
In  the  declaration  the  words  might  be  found 
to  mean  that  he  sold  his  vote  at  an  election 
of  citizens  of  New  Bedford,  we  come  to  the 
question  whether  such  a  sale  is  a  criminal 
offense  under  our  laws.  The  plaintiff  con- 
cedes that  there  is  no  statute  which  makes 
snch  a  sale  punishable  in  this  common- 
wealth. But  he  contends  that  It  is  a  crime 
at  common  law,  and  that  this  part  of  the 
common  law  is  stili  in  force  here.  Bribery 
at  elections  of  members  of  Parliament  was 
an  offense  at  common  law  In  England,  and 
so,  probably,  was  bribery  at  municipal  elec- 
tions. 1  Black.  Com.  179;  Russell  on  Crimes, 
154;  2  Whart.  Crlm.  Law,  $  1868;  1  Bish. 
Crim.  Law  (8th  Ed.)  $  471;  Rex  v.  Pitt  3 
Burrows,  1335;  Rex  v.  Plympton,  2  Ld.  Ray- 
mond, 1377;  State  v.  Jackson,  78  Me.  91,  40 
Am.  Rep.  342.  See,  also.  Com.  v.  Slllsbee,  9 
Mass.  417.  At  common  law,  as  well  as  un- 
der some  of  the  English  statutes,  there  seems 
to  be  no  difference  in  liability  between  the 
giver  and  the  taker  of  a  bribe.  St.  2  George 
IL  c.  24,  8  7;  17  &  18  Vic.  c.  102.  In  this 
commonwealth  our  statutes  punishing  the  giv- 
ing of  money  for  voting  at  elections  have  not 
made  the  receiver  punishable.  Pub.  St  1881, 
c.  7,  IS  60,  61;  Gen.  St  c.  7,  S  31.    Assum- 
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tng,  In  favor  of  the  plaintiff,  that  before  the 
enactment  of  atatutes  on  this  subject  the  re- 
ceipt of  money  as  an  Inducement  to  vote  in 
a  certain  way  at  an  election  was  punishable 
in  this  commonwealth  as  a  crime  at  common 
law,  it  becomes  necessary  to  consider  our  leg- 
islation. It  is  a  recognized  principle  that  the 
enactment  of  a  statute  which  seems  to  have 
been  intended  to  cover  the  whole  subject  to 
which  it  relates  impliedly  repeals  all  exist- 
ing statutes  touching  the  subject,  and  su- 
persedes the  common  law.  Com.  v.  Oooley, 
10  Pick.  37;  Com.  v.  MarshaU,  11  Pick.  350, 
22  Am.  Dec  377;  Jennings  v.  Com.,  17  Pick. 
80;  Lakin  v.  Lakin,  2  Allen,  45,  46;  Com.  v. 
Dennis,  105  Mass.  162.  From  time  to  time 
statutes  have  been  enacted  dealing  with  the 
subject  of  bribery  at  elections.  In  the  later 
of  these  statutes  the  Legislature  has  attempt- 
ed to  cover  the  whole  subject  of  elections, 
and  especially  the  subject  of  offenses  in  con- 
nection with  elections.  Chapter  11  of  the 
Revised  Laws  is  entitled  "Of  Elections." 
It  contains  426  sections  covering  102  pa- 
ges. The  general  title  "Ot  Elections"  is 
divided  into  44  subtitles,  of  which  one  is 
"Corrupt  Practices,"  one  Is  "Penalties  upon 
Officers,"  one  is  "Penalties  upon  Voters," 
and  another  is  "General  Penalties."  Be- 
sides these,  seven  sections  are  devoted  to 
the  title  "Inquests  in  Election  Cases,"  which 
contain  provisions  for  the  discovery  of  vio- 
lations of  the  law.  The  22  sections  relating 
to  "Corrupt  Practices"  provide  for  the  pun- 
ishment of  a  great  many  different  offenses. 
The  21  sections  dealing  with  "Penalties  up- 
on Officers"  prescribe  punishment  by  fine  or 
imprisonment  for  21  different  offenses. 
There  are  also  six  sections  which  prescribe 
"General  Penalties,"  each  one  of  which  cre- 
ates a  separate  offense  punishable  by  fine  or 
Imprisonment.  Of  these,  section  415  Is  for 
"Bribery  at  Elections,"  and  section  440  Is  for 
"Attempting  to  Influence  Voters  by  Threats," 
etc.  These  sections  prescribe  punishment 
for  one  who  bribes  or  attempts  to  bribe,  and 
for  one  who  threatens  a  voter  to  influence 
his  vote.  St.  1890,  p.  389,  c.  423,  from  which 
most  of  the  provisions  of  Rev.  Laws,  c.  11, 
relating  to  penalties,  are  taken,  is  entitled 
"An  act  to  revise  the  laws  relating  to  elec- 
tions." It  seems  pretty  plain  that  the  Leg- 
islature in  these  statutes  intended  to  cover 
the  whole  subject  of  punishment  for  illegal 
voting  and  illegally  influencing  voting  at 
elections,  including  as  well  improper  conduct 
on  the  part  of  voters  as  Improper  conduct  by 
bribery  or  otherwise  on  the  part  of  those 
seeking  to  Influence  voting.  After  creating 
such  a  large  number  of  punishable  offenses, 
going  into  such  detail  as  to  every  kind  of 
misconduct,  it  is  Inconceivable  that  the  Leg- 
islature intended  to  leave  the  common  law  in 
force  as  to  any  form  of  bribery  at  elections. 
It  seems,  rather,  that  in  accordance  with 
earlier  statutes  in  this  state,  and  statutes  in 
other  states,  and  the  general  practice  in 
America,  the  Legislature  thouglit  It  wise  to 


deal  with  the  purchase  of  votes  tnroagb  the 
prosecution  and  piuisbment  of  those  who 
buy  them,  rather  than  ttirougb  the  pnnisb- 
ment  of  the  voter  whose  action  is  improperly 
influenced  by  the  receipt  of  money.  We  are 
of  ophilon  that  the  statutes  referred  to  su- 
persede the  common  law  in  regard  to  bribery 
at  elections,  and  that  the  language  of  the 
declaration  does  not  charge  the  comnuasion 
of  a  crime. 
Judgment  affirmed. 


OM  Mam.  3S1) 
TATMAN  T.  HUMPHREY 

(Supreme  Judicial  Court  of  Massachusetts. 
Worcester.    Nov.  25,  1903.) 

BANKRUPTCY  —  PREFBRBNCB  —  UNRECORDKD 
CHATTEL  MORTOAOES— AVOIDANCK— 
DATE  OF  TRANSFER. 
1.  Bankr.  Act,  S  3a,  Act  July  1,  1898.  c  541. 
30  Stat.  546  [U.  S.  Comp.  St.  1901,  p.  3422]. 
declares  a  transfer  of  property  while  insolvent, 
with  intent  to  prefer  creditors,  an  act  of  bank- 
ruptcy, and,  for  filing  a  petition  tiased  on  sach 
an  act,  allows  four  months  from  the  date  of 
recording  the  instrament,  or  from  the  date  of 
notorious  exclusive  possession  by  the  benefi- 
ciary. Section  60a,  30  Stat.  562  [U.  S.  Comp. 
St.  1901,  p.  3445],  makes  such  a  transfer  as 
above  enumerated  a  preference,  and,  if  siTen 
within  four  months  before  the  filing  of  the  peti- 
tion, ttie  beneficiary  having  reason  to  believe 
that  a  preference  was  intended,  declares  it 
voidable  by  the  trustee.  Held  that,  in  case  of  a 
preference  by  way  of  an  unrecorded  chattel 
■mortgage,  the  transfer  dates  from  the  acquisi- 
tion of  possession  under  the  mortgage. 

Appeal  from  Superior  Court,  Worcester 
County;   F.  A.  Gaskill,  Judge. 

Action  by  Charles  T.  Tatman,  trustee  in 
bankruptcy  of  Nelson  H.  Davis,  against  John 
B.  Humphrey.  From  a  Judgment  for  de- 
fendant, plaintiff  appeals.     Reversed. 

Charles  T.  Tatman,  in  pro.  per.  Wna.  H. 
Brown,  for  appellee. 

KNOWLTON,  C.  J.  The  question  In  this 
case  is  whether  the  defendant's  title  under 
an  unrecorded  mortgage  of  personal  prop- 
erty, made  to  him  more  than  two  years  be- 
fore the  bankruptcy  of  the  mortgagor,  which 
covered  the  stock  of  goods  and  fixtures  then 
owned  by  the  mortgagor  and  such  future  ad- 
ditions as  he  should  make  thereto,  and  which 
was  made  to  secure  payment  of  certain  notes 
and  of  future  indebtedness.  Is  good  against 
the  trustee  in  bankruptcy  of  the  mortgagor. 
Under  Rev.  Laws,  c.  198,  §  1,  because  of  the 
failure  to  record  the  mortgage  within  15  days 
of  the  date  written  therein,  and  because  the 
property  had  not  been  delivered  to  and  re- 
tained by  the  mortgagee,  the  mortgage  was 
not  valid  against  any  person  other  than  the 
parties  thereto.  Haskell  v.  Merrill,  179  Mass. 
120,  60  N.  E.  485.  About  three  weeks  before 
the  commencement  of  the  proceedings  in 
bankruptcy,  the  mortgagor  then  being  insol- 
vent, and  the  defendant  having  reasonable 
cause  to  believe  him  insolvent  the  defend- 


\  L  See  Bankruptcy,  vol.  t.  Cent  Dig.  |  177. 
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ant  took  possession  of  the  property  covered 
by  the  mortgage,  by  removing  It  from  the 
mortgagor's  store,  and  afterwards  retained 
It.  After  taking  possession  he  served  a  no- 
tice of  his  Intention  to  foreclose  the  mort- 
gage under  the  provisions  of  Pub.  St.  c.  192, 
a  7-9.  The  defendant's  acquisition  of  pos- 
session of  the  mortgaged  property  before  the 
commencement  of  the  proceedings  In  bank- 
ruptcy, and  before  third  persons  had  acquir- 
ed liens  or  rights  by  attachment  or  othervf[lse, 
gave  him  a  title  which  was  good  at  common 
law  against  creditors,  and  which  would  have 
been  good  against  an  assignee  in  insolvency 
under  the  statutes  of  this  commonwealth,  or 
a^lnst  an  assignee  In  bankruptcy  under  the 
United  States  bankruptcy  act  of  1867  (14 
Stat.  517,  c.  176).  Folsom  v.  Clemence,  111 
Mass.  273;  Chase  v.  Denny,  ISO  Mass.  566; 
Blanchard  v.  Cook,  144  Mass.  207,  11  N.  B. 
83;  Bennett  v.  Bailey,  150  Mass.  277,  22  N. 
B.  916;  Bliss  T.  Crosier,  159  Mass.  498,  34 
N.  E.  1075;  Haskell  ▼.  Merrill,  179  Mass. 
120,  60  N.  B.  485;  Gibson  t.  Warden,  14 
Wall.  277,  20  L.  Ed.  797;  Sawyer  v.  Turpin, 
91  U.  S.  114,  23  L.  Ed.  235. 

The  question  of  difficulty  In  the  case  arises 
under  the  United  States  bankruptcy  act  of 
1898  (Act  July  1, 1898,  c.  641,  30  Stat  544  [U. 
S.  Comp.  St  1901,  p.  3418]),  whose  provisions 
In  regard  to  preferences  and  acts  of  bank- 
ruptcy differ  materially  from  those  of  the 
bankrupt  act  of  1867.  In  Wilson  Bros.  v. 
Nelson,  183  U.  S.  191,  22  Sup.  Ct.  74,  46  I*. 
Ed.  147,  7  Am.  Bankr.  R.  142,  the  Supreme 
Court  of  the  United  States,  in  an  elaborate 
opinion,  discussed  this  difference,  and  point- 
ed out  Its  effect  in  cases  similar  to  the  pres- 
ent Id  that  case  the  bankrupt,  when  sol- 
vent, nearly  13  years  before  his  bankruptcy, 
gave  an  Irrevocable  power  of  attorney  to  con- 
fess judgment  for  a  debt  which  be  then  con- 
tracted, and  this  power  was  exercised  by 
the  creditor  shortly  before  his  bankruptcy. 
Among  the  acts  of  bankruptcy  mentioned  In 
section  3  of  the  act,  one  Is  defined  as  follows: 
Having  "suffered  or  permitted,  while  Insol- 
yent,  any  creditor  to  obtain  a  preference 
through  legal  proceedings,  and  not  having 
at  least  five  days  before  a  sale  or  final  dis- 
position of  any  property  affected  by  such 
preference,  vacated  or  discharged  such  pref- 
erence." In  section  67f,  30  Stat.  564  [U.  8. 
Comp.  St  1901,  p.  3450],  it  Is  provided  "that 
all  levies.  Judgments,  attachments  or  other 
Hens  obtained  through  legal  proceedings 
against  a  person  who  Is  Insolvent,  at  any 
time  within  four  months  prior  to  the  filing 
of  a  petition  in  bankmptcy  against  him, 
shall  be  deemed  null  and  void  in  case  he  Is 
adjudged  a  bankrupt,  and  the  property  affect- 
ed by  the  levy.  Judgment  attachment  or  other 
Uen,  sliall  be  deemed  wholly  discharged  and 
released  from  the  same,"  etc.  In  section  67c 
[U.  S.  Oomp.  St  1901,  p.  8449]  it  is  declared 
that  "a  Uen  created  by  or  obtained  in  or  pur- 
suant to  any  suit  or  iKoceeding,  at  law  or  In 
equity.  Including  a  Judcmeot  upon  mesne  pro- 


cess or  a  Judgment  by  confession,  which  was 
begun  against  a  person  within  four  months 
before  the  filing  of  a  petition  In  bankruptcy 
by  or  against  such  person,  sliall  be  dissolved 
by  the  adjudication  of  such  person  to  be  a 
bankrupt  if  it  appears  that  said  lien  was  ob- 
tained and  permitted  while  the  defendant  was 
insolvent  and  that  its  existence  and  enforce- 
ment will  work  a  preference,"  etc.  In  view 
of  these  and  other  provisions  of  the  act.  It 
was  decided  in  the  case  just  dted  that  suf- 
fering and  permitting  the  creditor  to  obtain 
a  preference  through  legal  proceedings  was 
an  act  of  bankmptcy,  by  the  express  provl-  . 
sions  of  the  statute,  irrespective  of  any  ac- 
tive intent  of  the  debtor  at  that  time  to 
liinder,  delay,  or  defraud  his  creditors,  or  to 
give  a  preference,  and  notwithstanding  that 
the  power  of  attorney  to  confess  Judgment 
was  given  many  years  before,  and  It  was 
said  that  the  preference  could  be  avoided  and 
the  property  recovered  by  the  trustee.  It 
was  held  that.  In  determining  the  time  of  an 
alleged  act  of  bankruptcy,  it  must  be  deem- 
ed to  liave  occurred  when  something  open 
and  notorious  was  done  affecting  the  debtor's 
estate.  It  is  also  said  in  the  opinion  that 
"the  act  of  1898  makes  the  result  obtained 
by  the  creditor,  and  not  the  specified  intent 
of  the  debtor,  the  essential  fact"  Under 
another  clause  of  the  statute  the  same  dis- 
tinction Is  drawn  between  this  and  the  for- 
mer act  In  the  case  of  In  re  Kllngman  (D. 
0.)  101  Fed.  691,  4  Am.  Bankr.  R.  254,  where 
It  is  said  that  "the  Inteut  of  this  section  Is 
to  declare  that,  as  against  creditors  of  an 
Insolvent,  the  limitation  of  time  for  invok- 
ing relief  against  a  preference  does  not  be- 
gin to  run  until  In  some  form  they  have  re- 
ceived actual  or  constructive  notice  of  the 
transfer  to  the  preferred  creditor,  and  this 
Intent  is  reached  by  the  declaration  that  in 
such  cases  the  transfer  constituting  the  act 
of  bankruptcy  shall  be  held  to  date  from  the 
time  the  Instrument  of  transfer  Is  recorded, 
or  the  possession  Is  taken,  or  notice  Is  oth- 
erwise brought  home  to  the  creditors  of  the 
bankrupt."  The  facts  in  this  case  were  some- 
what analogous  In  principle  to  those  In  the 
case  at  bar.  Other  federal  decisions  tend  In 
the  same  direction.  White  v.  Bradley  Tim- 
ber Company  <D.  C.)  119  Fed.  989;  In  re 
Metzer  Toy  &  Novelty  Company  (D.  C.)  114 
Fed.  957;  In  re  Edward  W.  Wright  Lumber 
Company  (D.  C.)  114  Fed.  1011;  In  re  Sheri- 
dan, 3  Am.  Bankr.  R.  554,  98  Fed.  406. 

Even  though  the  proceedings  by  which  the 
mortgagee  obtained  his  lien  three  weeks  be- 
fore the  filing  of  the  petition  were  not  pro- 
ceedings in  court,  and  not  legal  proceedings. 
If  the  term  is  construed  narrowly,  they  were 
proceedings  to  enforce  his  legal  rights.  If 
the  present  case  is  not  covered  by  the  decision 
in  Wilson  Bros.  v.  Nelson,  ubi  supra,  the 
principles  upon  which  the  two  cases  rest  are 
very  similar. 

In  section  3a,  30  Stat  546  [U.  S.  Comp.  St 

1901,  p.  3422],  one  of  the  acts  of  bankruptcy 
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mentioned  Is  having  'Hransferred  while  In- 
aolrent  any  portion  of  his  property  to  one 
or  more  of  his  creditors  with  Intent  to  pre- 
fer such  creditors  over  Iiis  other  creditors." 
In  the  same  section,  under  "b,"  the  time  for 
filing  a  petition  founded  on  such  an  act  of 
banltruptcy  is  within  four  months  after  "the 
date  of  the  recording  or  registering  of  the 
transfer  or  assignment  *  •  •  If  by  law 
such  recording  or  registering  is  required  or 
permitted,  or  if  It  Is  not,  from  the  date  when 
the  beneficiary  takes  notorious, 'exclusive  or 
continuous  possession  of  the  property,  un- 
less the  petitioning  creditors  have  received 
actual  notice  of  such  transfer  or  assignment." 

In  view  of  these  several  provisions,  and  the 
language  of  sections  60a  and  eOb,  30  Stat  562 
[ir.  S.  Oomp.  St  1901,  p.  3446],  and  the  con- 
struction put  upon  the  statute  by  the  Su- 
preme Court  of  the  United  States,  we  are  of 
opinion  that,  in  the  case  of  a  preference  by 
way  of  an  unrecorded  chattel  mortgage,  the 
transfer  dates;  under  the  bankruptcy  act  of 
1898,  and  the  amendatory  act  of  February 
5,  1903,  c.  487,  82  Stat  797  [U.  S.  Comp.  St 
SuK>.  1903,  p.  409],  from  the  acquisition  of 
possession  under  tfie  mortgage. 

In  Matthews  v.  Hardt  79  App.  Dlv.  670, 
9  Am.  Bankr.R.  873,  80  N.  T.  Supp.  462,  the 
Appellate  Division  of  the  Supreme  Court  of 
New  York,  In  a  well-considered  opinion,  made 
a  decision  which  entirely  covers  the  present 
case.  The  court  held  that  the  preference 
should  be  deemed  to  have  been  obtained  at 
the  time  "when  possession  was  taken,  though 
the  taking  of  possession  was  merely  to  ef- 
fectuate an  agreement  made  In  good  faith, 
and  many  months  before  the  prohibited  time 
for  making  the  transfer." 

The  case  at  bar  certainly  falls  within  the 
aplrt  and  reason  of  the  statute  as  Interpreted 
In  these  decisions.  The  reason  for  the  en- 
actment, as  It  Is  Interpreted,  Is  well  Illus- 
trated by  the  fact  that  the  mortgagor  In  this 
casev  less  than  four  months  before  the  pro- 
ceedings In  bankruptcy,  made  a  statement 
to  certain  of  his  creditors  and  to  commercial 
agencies  that  there  was  no  incumbrance  on 
his  stock  or  fixtures— a  statement  which  was 
literally  true  If  we  look  only  to  the  state  of 
the  title  as  against  creditors,  but  wickedly 
false  In  Its  understood  meaning  If  the  mort- 
gagee, on  the  eve  of  the  debtor's  bankrupt- 
cy, could  take  all  of  the  debtor's  property, 
and  leave  nothing  for  the  other  creditors, 
who  had  trusted  him  because  of  his  posses- 
sions. 

Judgment  (or  the  plaintiff. 

(184  Mass.  394) 

SMITH  V.  SMITH. 

(Supreme  Judicial  Court  of  Massachusetts. 

Dukes.    Nov.  25,  1903.) 

SEPARATE    MAINTENANCE  —  APPEAL,  —  JURIS- 
DICTION OP  SUPERIOR  COURT— BN- 
FORCBMBNT  OF  ORDER. 
1.  Pub.  St  1882,  c.  147,  S  33,  provides  that 
proceedings  for  separate    support  by   married 
women  living  apart  from  their  husbands  for 


justifiable  cause  shall  be  brought  in  the  superior 
court,  and  that  either  party  may  appeal  to  tlie 
Supreme  Judicial  Court.  Under  Rev.  Laws.  c. 
162,  §§  0,  10,  18,  19,  23,  amended  by  St  1887, 
p.  954,  c.  332,  this  original  jurisdiction  is  given 
to  the  court  of  probate,  and  the  appellate  jnria- 
diction  transferred  to  the  superior  court,  with 
the  provision  that  all  proceedings  on  such  ap- 
peals shall  be  the  same,  so  far  as  practicable, 
as  on  like  appeals  to  the  Supreme  Judicial 
Court.  Pub.  St.  1882,  c  156,  §|  12,  13,  17,  as 
amended  in  Rev.  Laws,  c.  162,  IS  9,  16,  18,  19, 
23,  provides  that  the  Supreme  Judicial  Court, 
acting  as  the  supreme  court  of  prol>ate,  may  re- 
verse or  affirm  in  whole  or  in  part  the  decree  or 
order  appealed  from,  and  may  pass  such  decree 
thereon  as  the  probate  court  ought  to  have  pass- 
ed, and  may  remit  the  case  for  further  proceed- 
ings, or  make  any  other  order  therein  as  la^r 
and  justice  may  require.  Pub.  St  c.  147,  S  33 
(Rev.  Laws,  c.  153,  §  33),  provides  that  in  pro- 
ceedings by  married  women  for  support  the 
court  may  from  time  to  time  revise  any  order 
made,  or  make  a  new  order,  as  circumstances 
may  require.  Held  that,  though  the  sections 
last  quoted  contemplate  the  continued  pendency 
of  the  case  in  the  probate  court  for  an  applica- 
tion by  either  party,  nevertheless  under  the  for- 
mer provisions  the  superior  court  may  make  an 
order  to  euforce  its  decree  on  an  appeal  to  it 
from  the  probate  court  in  separate  maintenance 
proceedings,  and  may  enforce  such  order  by 
contempt  proceedings. 

Report  from  Superior  (}ourt,-  Dukes  Coon- 
ty;  John  A.  Aiken,  Judge. 

Action  by  Ellen  N.  Smith  against  Amos 
Smith  for  separate  maintenance.  From  a  de- 
cree of  the  probate  court  In  favor  of  plalntlir, 
defendant  appealed  to  the  superior  court, 
where  a  decree  was  entered  requiring  de- 
fendant to  make  certain  periodical  paymraits 
to  plaintiff.  Defendant  failed  to  make  the 
payments  as  requhred,  and  plaintiff  filed  a  pe- 
tition praying  that  defendant  be  adjudged 
guilty  of  contempt,  for  failure  to  comply 
with  the  decree.  Defendant  was  adjudged 
guilty  of  contempt  and  the  case  reported  to 
the  Supreme  Judicial  C^urt    Affirmed. 

W.  H.  Powers  and  J.  N.  Pierce,  for  pbdn- 
tlff.    R.  F.  Raymond,  for  defendant 

KNOWLTON,  0.  J.  The  question  In  this 
case  Is  whether  the  enforcement  of  obedience 
to  a  decree  of  the  superior  court  ordering 
payments  of  money  under  Pub.  St  1882,  c. 
147,  §  33,  should  be  by  proceedings  in  the 
superior  court  or  by  proceedings  in  the  pro- 
bate court  in  which  the  caise  was  begun,  and 
from  which  it  was  carried  by  appeal  to  the 
superior  court  This  kind  of  relief,  for  mar- 
ried women  needing  support,  and  living  apart 
from  their  husbands  for  Justifiable  cause,  was 
first  obtained  under  St  1874,  p.  132,  c.  205. 
through  proceedings  brought  In  the  Supreme 
Judicial  Court;  and  then,  by  St  1880.  p.  45. 
c.  64,  this  Jurisdiction  was  transferred  to  the 
probate  court  (see  Pub.  St  1882,  c  147.  i 
33),  with  a  right  In  either  party  to  appeal  to 
the  Supreme  Judicial  Court  under  the  provi- 
sions which  were  embodied  in  Pub.  St  1882. 
c.  156,  {§  12,  13,  17,  and  which  now  appear, 
with  amendments,  in  Rev.  Laws,  c.  162,  Sl 
9,  16,  18,  19,  23.  By  St  1887,  p.  954,  c.  332. 
this  appellate  Jurisdiction,  with  Joiisdlction 
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In  other  kindred  matters,  was  transferred 
from  the  Supreme  Judicial  Court  to  the  su- 
perior court,  with  the  provision  that  "all 
proceedings  on  such  appeals  shall  be  the 
same,  so  far  as  practicable,  as  now  are  pro- 
vided by  law  on  Uke  appeals  to  the  Supreme 
Judicial  Court"  St  1888,  p.,  231,  c  290,  Is 
"An  act  relating  to  appeals  from  probate 
courts,"  which,  by  St  1890,  p.  223,  c.  261,  Is 
made  to  apply  to  these  appeals  to  the  su- 
perior court,  as  well  as  to  appeals  to  the  Su- 
preme Judicial  Court  So  far  as  pertains  to 
the  questions  arising  in  this  case,  it  was 
probably  applicable  without  such  express 
provision.  The  quesUcn  before  us  is  there- 
fore to  be  decided  under  the  rules  of  law  ap- 
plicable to  appeals  from  the  probate  court 
to  the  Supreme  Judicial  Court,  as  stated  in 
Pub.  St  c.  156,  §§  12,  13, 17,  and  amendments 
thereto. 

The  nature  and  effect  of  appeals  from  the 
probate  court  to  the  Supreme  Judicial  Cburt 
were  considered  in  Dunham  v.  Dunham,  16 
Gray,  577,  and  more  fully  in  Gale  t.  Nlck- 
ersoD,  144  Mass.  415,  11  N.  E.  714.  In  the 
latter  case,  Chief  Justice  Morton,  referring 
first  to  appeals  under  the  old  practice  from 
the  court  of  common  pleas  to  the  Supreme 
Judicial  Court  by  which  the  whole  case  was 
taken  out  of  the  Jurisdiction  of  the  lower 
court,  and  referring  then  to  cases  transfer- 
red by  appeal  or  by  exceptions  or  by  report 
from  the  superior  court  to  the  Supreme  Judi- 
cial Court  for  the  determination  of  questions 
of  law,  said  In  the  opinion:  "A  probate  ap- 
peal lies  between  these  two  classes  of  cases. 
It  does  not  bring  the  case  to  the  supreme 
court  of  probate.  That  remains  within  the 
jurisdiction  of  the  probate  court.  It  does 
more  than  to  bring  here  the  question  of  law 
ruled  on  by  the  probate  court.  It  brings  the 
whole  question,  Including  both  the  law  and 
the  fact  whether  the  decree  appealed  from  Is 
invalid  for  any  of  the  reasons  of  appeal  as- 
signed by  the  appellant"  After  a  decision 
by  the  supreme  court  of  probate,  a  copy  of 
the  record  of  the  order  or  decree  should  be 
certified  by  the  clerk  and  transmitted  to  the 
probate  court,  where  It  has  eltect  for  all 
proper  purposes  In  the  cause  as  if  originally 
made  In  the  probate  court  In  the  language 
of  Mr.  Justice  Metcalf  In  Dunham  v.  Dun- 
ham, 16  Gra;?,  577-578:  "The  judgment  of 
the  appellate  'court  has  been  and  still  Is  only 
upon  the  order,  etc.,  from  which  the  appeal 
Is  taken,  and  has  been  and  still  Is  certified  to 
the  probate  court,  where  further  proceed- 
ings are  bad  or  are  stopped,  as  If  the  deci- 
sion had  been  made  by  that  court.  The  ap- 
peal gives  no  jurisdiction  to  the  appellate 
court  to  proceed  In  the  settlement  of  the  es- 
tate, but  only  to  reconsider  the  order,  etc., 
appealed  from;  and  its  judgment  Is  to  be  car- 
ried into  effect  by  the  probate  court,  whose 
jurisdiction  over  the  case  and  the  parties  Is 
not  taken  away  by  the  appeal."  See  Choate 
V.  Jacobs,  136  Mass.  297-298.  In  each  of 
these  cases  .from  which  we  have  quoted,  the 


original  proceeding  was  a  petition  for  the 
probate  of  a  wUl,  and  on  granting  the  peti- 
tion the  case  remained  in  the  probate  court 
for  further  action  by  the  petitioner  and  the 
court  in  the  settlement  of  the  estate.  We 
can  conceive  of  cases  in  which  the  appeal 
would  take  to  the  appellate  court  every  ques- 
tion that  coold  ever  arise  in  the  case,  and  in 
which  the  decision  upon  the  appeal  would 
necessarily  be  a  final  disposition  of  the  case 
In  every  possible  aspect  of  it.  In  such  cases 
the  execution  of  the  decree  by  processes  from 
the  appellate  court  if  such  execution  were 
needed,  might  be  convenient  and  proper,  and 
there  would  be  no  need  of  treating  the  case 
as  longer  pending  in  the  probate  court  If 
probate  appeals  generally  were  of  this  kind, 
doubtless  they  would  be  treated  as  removing 
the  case  for  all  purposes  to  the  appellate 
court  as  appeals  from  the  court  of  common 
pleas  to  the  Supreme  Judicial  Court,  under 
the  old  practice,  took  away  jurisdiction  from 
the  lower  court  Because  they  are  generally 
of  a  different  kind,  the  cases  are  treated  as 
still  pending  in  the  probate  court  although, 
60  far  as  they  are  affected  by  the  appeal, 
they  are  taken  to  the  appellate  court 

The  statute  gives  the  appellate  court  great 
latitude  in  regard  to  the  course  of  the  pro- 
ceedings and  the  form  of  the  decision  on  the 
appeal.  "The  supreme  court  of  probate  may 
reverse  or  affirm  in  whole  or  In  part  the  de- 
cree or  order  appealed  from,  and  may  pass 
such  decree  thereon  as  the  probate  court  or 
the  judge  thereof  ought  to  have  passed,  and 
may  remit  the  case  for  further  proceedings, 
or  take  any  other  order  therein  as  law  and 
justice  may  require."  Pub.  St  c.  156,  {  17 
(Rev.  Laws,  c.  162,  g  23).  The  appeal  in 
this  case  brought  up  for  revision  everything 
in  the  case  which  was  open  for  Immediate 
consideration,  namely,  the  questions  whether 
the  petitioner  was  living  apart  from  her  bus- 
band  for  justifiable  cause,  whether  the  bus- 
band  should  be  prohibited  from  imposing  any 
restraint  on  her  personal  liberty,  and  what 
order,  If  any,  should  be  made  concerning  her 
support,  and  the  care,  custody,  and  mainte- 
nance of  the  minor  children.  Pub.  St  c.  147, 
S'33  (Bev.  Laws,  c.  163,  $  33).  Under  this 
section  the  court  "may  from  time  to  time 
afterwards,  on  a  similar  application,  revise 
and  alter  such  order,  or  make  a  new  order 
or  decree,  as  the  circumstances  of  the  par- 
ents or  the  boiefit  of  the  children  may  re- 
quire." We  think  that  this  contemplates  the 
continued  pendency  of  the  case  In  the  probate 
court  after  the  entry  of  a  decree,  for  an 
application  by  either  party  in  the  case,  with- 
out filing  a  new  petition.  Tbis  view  Is 
strengthened  by  the  fact  that  the  court  has 
no  power  to  order  support  by  the  appellant 
by  the  payment  of  a  gross  sum,  but  only 
by  payments  from  time  to  time.  Doole  v. 
Doole,  144  Mass.  278,  10  N.  E.  811.  But  the 
appellate  court  may  make  any  proper  order 
or  decree  covering  conditions  then  existing  to 
which  the  appeal  relates.    The  court  made 
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sncb  a  decree  In  this  case,  and,  in  reference 
to  the  monthly  payments,  decreed  that  tbey 
were  "to  continue  until  the  further  order  of 
this  court."  If  for  the  words  "this  court" 
the  words  "probate  court"  had  been  substi- 
tuted, they  would  have  conformed  exactly 
to  the  statute..  We  have  no  doubt  that  the 
decree  might  have  provided  expressly  for  its 
own  enforcement  by  execution  to  be  issued 
by  the  probate  court,  or  by  other  proceed- 
ings in  that  court;  and,  if  it  bad  made  such 
a  provision,  the  decree  in  that  part,  upon  cer- 
tification to  the  probate  court,  wonld  have 
been  in  effect  there  as  if  originally  made 
there,  and  that  court  could  have  Issued  its 
execution  for  the  enforcement  of  it  So,  also, 
willful  disobedience  of  a  decree  in  effect 
there,  which  by  its  express  provisions  it  was 
the  duty  of  that  court  to  enforce,  would  have 
been  a  contempt  of  that  court  punishable 
there;  but  as  to  all  matters  within  the  Juris- 
diction of  the  Supreme  Court,  which  included 
the  determination  of  the  rights  of  the  par- 
ties under  conditions  then  existing,  and  an 
enforcement  of  the  decision,  we  have  no 
doubt  of  the  power  of  the  superior  court  to 
enforce  its  own  decree,  instead  of  providing 
for  the  enforcement  of  it  in  the  probate  court. 
To  that  extent  the  case  was  removed,  al- 
ttiongh  it  remained  in  the  probate  court  for 
further  applications.  The  decree  made  no 
provision  in  terms  for  any  action  in  the  pro- 
bate court.  It  was  a  decree  of  the  superior 
court,  which  might  be  enforced  by  execution 
from  that  court,  and  willful  disobedience  of 
it  would  be  contempt  of  that  'court 

In  view  of  the  form  of  the  decree,  there 
having  been  no  application  for  a  modifica- 
tion of  it,  we  are  of  opinion  that  the  superior 
court  may  entertain  these  proceedings  for 
contempt  for  willful  disobedience  of  the  de- 
cree. By  the  terms  of  the  report  the  decree 
ordered  by  the  justice  prescribing  punish- 
ment for  contempt  is  to  be  entered  and  af- 
firmed. The  issuing  of  process  for  commit- 
ment will  be  a  supplemental  proceeding. 

Decree  afOrmed. 


OM  Mass.  404) 
PHILLIPS  et  al.  r.  WATUPPA  RESER- 
VOIR CO. 
(Supreme  Judicial  Court  of  Massachusetts. 
Bristol.    Nov.  25,  1903.) 

WATERS  AND  WATER  COURSES— DAMS— RIGHT 
TO  OVERFLOW  LANDS— CORPORATIONS— UL- 
TRA VIRES  ACTS— DBBDS— PROOF-ANCIENT 
RECORD. 

1.  Where  a  company  was  incorporated  for  the 
purpose  of  constructing  a  reservoir  in  a  certain 
pond,  and  was  given  power  to  make  reserves  of 
water  In  sucli  pond  by  erecting  a  dam  across  its 
outlet  so  as  to  raise  the  water  to  a  specified 
height,  the  erection  by  it  of  a  dam  across  the 
river,  the  outlet  of  the  pond,  below  the  pond, 
was  not  ultra  vires,  when  there  was  nothing  to 
show  that  it  was  erected  an  nnreasonable  dis- 
tance from  the  pond,  and  it  was  within  the 
limits  of  the  town  within  which  it  was  au- 
thorized to  erect  the  dam. 

2.  The  fact  that  land  overflowed  by  a  corpo- 
ration authorised  to  build  a  dam,  etc,  was  in 


another  state,  did  not  make  the  conduct  of  the 
corporation  in  building  the  dam  so  as  to  over- 
flow snch  land  ultra  vires,  where  it  did  nothing 
in  violation  of  the  law  of  that  state. 

3.  A  deed  conveying  the  right  to  "flow  and 
overflow"  lands  to  a  corporation,  authorizing 
it  to  build  a  dnm  maintaining  the  waters  of  a 
pond  at  a  certain  height,  implies  a  right  to  have 
the  land  left  as  a  part  of  the  reservoir  to  be  fill- 
ed with  water,  .and  is  not  a  mere  release  of 
damages  for  such  overflowing. 

4.  A  deed,  though  ineffectual,  except  as  be- 
tween the  parties,  to  pass  title,  is  evidence  of 
the  nature  of  the  use  in  reference  to  the  ti^t 
claimed  to  be  exercised  thereunder  by  one  claun- 
Ing  a  prescriptive  title. 

5.  A  deed  affecting  lands  In  Rhode  Island 
was,  by  mistake,  recorded  in  Massachnsetts. 
Subsequently  the  land  was  transferred  to 
Massachusetts,  and  the  county  where  the  deed 
was    originally    recorded    became    its    proper 

f>lace  of  record.  JleJd  that,  the  original  being 
ost,  the  record,  though  ineffectual  as  against 
third  persons,  was  admissible  as  evidence  of 
the  execution  of  the  deed. 

Exceptions  from  Oonrt  of  Registration, 
Bristol  County;  C.  T.  Davis,  Judge. 

Proceedings  by  Phillips  and  others,  peti- 
tioners, against  the  Watuppa  Reservoir  Com- 
pany. There  was  a  decree  rendered,  and  pe- 
titioners excepted  to  certain  rulings  and  re- 
fusals to  rule.    Exceptions  overruled. 

Arthur  S.  Phillips,  for  petitioners.  Jen- 
nings, Morton  &  Brayton,  for  respondent 

KNOWLTON,  0.  J.  This  is  a  petition  by 
three  tenants  in  common  to  register  their 
title  to  a  tract  of  land  on  the  river  between 
Watuppa  ponds  and  the  dam  of  the  respond- 
ent in  Fall  River.  The  court  of  registration 
found  and  ruled  that  the  land  Is  subject  to 
an  easement  in  favor  of  the  respondent  to 
flow  the  property  to  a  specified  depth,  which 
easement  precludes  filling  the  land  by  tbe 
owners  of  the  soil.  A  decree  for  tbe  peti- 
tioners was  entered,  subject  to  this  ease- 
ment, and  the  petitioners  excepted  to  certain 
rulings  and  refusals  to  rule  touching  the  ex- 
istence and  nature  of  the  easement.  The  pe- 
titioner Jennings  disclaimed  any  right  to  de- 
ny the  existence  of  the  easement  and  tbe  ex- 
ceptions are  prosecuted  by  the  other  two 
petitioners  alone. 

The  questions  are  raised  under  St  1826^ 
p.  371,  c.  31,  in  reference  to  tbe  acts  of  the 
respondent  as  a  corporation.  By  this  stat- 
ute tbe  Watuppa  Reservoir  Company  was  In- 
corporated "for  the  purpose  of  constructing  a 
reservoir  of  water  In  Watuppa  pond,  so 
called,  *  •  *  for  the  benefit  of  the  man- 
ufacturing establishments  on  Fall  river."  It 
Is  given  "power  to  make  reserves  of  wa- 
ter In  the  Watuppa  pond,  so  called,  by  erect- 
ing a  dam  across  tbe  outlet  of  said  pond  In 
tbe  town  of  Troy,"  so  as  to  raise  the  water 
in  the  ponds  to  a  specified  height,  and  Is  an- 
thorlzed  to  acquire  and  hold  real  estate  for 
this  purpose  by  purchase  or  otherwise. 
There  is  also  a  provision  for  the  recovery  of 
damages  by  persons  hijured  by  tbe  flowing. 

f  4.  Sm  Adverse  Poaseailon.  vol.  1,  Oast.  Dl*.   | 
417. 
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Tbe  town  of  Troy  Is  now  a  part  of  the  city 
of  Fall  Btver.  In  the  year  1827  the  respond- 
ent erected  a  dam  on  the  river  in  the  town 
of  Troy  at  a  little  distance  from  the  nearest 
pond,  and  has  maintained  it  ever  since.  The 
petitioners'  land  is  a  swamp  lying  along  the 
river  between  the  dam  and  the  pond,  and  un- 
til the  entry  of  the  decree  of  the  Supreme 
Court  of  the  United  States  in  December,  1861, 
which  established  a  new  boundary  line  be- 
tween Massachusetts  and  Bhode  Island,  it 
was  in  the  state  of  Rhode  Island.  In  a  part 
Of  the  land  the  respondent  claims  an  ease- 
ment under  a  deed  which  It  received  from 
one  Currier  on  September  1, 1827,  which  was 
duly  recorded,  and  which  conveyed  a  per- 
petual "right  to  flow  or  overflow"  so  much  of 
the  lot  described  as  may  be  flowed  by  raising 
the  water  of  the  Watuppa  ponds  to  a  stated 
height.  In  the  remainder  of  the  land  the 
respondent  claims  a  similar  right  by  pre- 
scription. Since  the  erection  of  the  dam  in 
1827  the  respondent  has  maintained  it  con- 
tinually,* and  has  thereby  flowed  the  lands 
during  the  greater  part  of  every  year  to  the 
height  prescribed  by  the  deed.  The  land  over 
which  the  right  is  claimed  by  prescription  is 
Included  in  another  deed  from  one  Dwelly  to 
the  respondent,  dated  September  14,  1827, 
which  was  duly  executed  and  delivered,  but 
which.  Instead  of  being  recorded  in  the  prop- 
er registry  in  Rhode  Island,  was  recorded, 
by  mistake,  on  March  25, 1828,  in  the  registry 
of  deeds  for  Bristol  county.  In  1862,  after 
this  land  bad  become  a  part  of  Maieachu- 
setts,  a  transcript  of  the  records  of  that  part 
of  the  town  of  Tiverton,  R.  I.,  to  which  the 
land  had  previously  belonged,  was  filed  in 
the  registry  of  deeds  for  Bristol  county,  and 
a  person  searching  the  records  for  convey- 
ances in  this  part  of  Fall  River  previously  to 
that  date  would  examine  this  transcript  In- 
stead of  the  earlier  records  In  Bristol  county. 
The  petitioners  contend  that  the  acquisition 
of  a  tittle  to  the  easement  in  this  land  by  this 
respondent  under  the  deed  or  by  prescription 
was  ultra  vires,  because  the  corporation  was 
authorized  to  raise  the  waters  of  Watuppa 
ponds,  and  not  the  waters  of  the  river  below, 
and  because  the  land  was  not  then  in  the 
commonwealth  of  Massachusetts.  We  are  of 
opinion  that  this  contention  is  without  foun- 
dation. The  coi-poration  was  authorized  to 
erect  a  dam  "across  the  outlet  of  said  ponds 
In  the  town  of  Troy."  The  river  was  the 
ontlet  of  the  ponds,  and  the  dam  was  erect- 
ed in  the  town  of  Troy.  The  precise  point 
on  the  river  at  which  the  dam  should  be 
erected  was  not  fixed  by  the  statute.  The 
distance  of  the  dam  from  the  pond  Is  not 
stated  in  the  bill  of  exceptions,  but  there  is 
nothing  to  show  that  it  was  unreasonably 
great  for  the  construction  of  a  reservoir  of 
water  in  the  ponds,  under  authority  of  the 
statute.  The  fact  that  the  land  between  the 
dam  and  the  pond  was  in  another  state  did 
not  make  the  conduct  of  the  corporation  ul- 
tra vires,  so  long  as  the  corporation  did  notb- 
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Ing  in  violation  of  the  law  of  that  state. 
Kennebec  County  v.  Augusta  Insurance  Com- 
pany, 6  Gray,  204-208.  Moreover,  the  con- 
duct of  the  respondent  in  tliis  particular  has 
been  considered  by  the  court  in  previous 
cases,  and  treated  as  within  the  authority  of 
its  charter.  Watuppa  Reservoir  Company  v. 
Mackenzie,  132  Mass.  71;  Watuppa  Reser- 
voir Company  v.  Fall  River,  134  Mass.  267- 
271. 

The  petitioners  contend  that  the  deed  from 
Currier  was  not  a  conveyance  of  an  ease- 
ment, but  the  release  of  damages  for  the  ex- 
erdse  of  a  right  to  maintain  a  dam  without 
interference  with  the  right  of  the  grantor  at 
any  time  to  fill  bis  land,  like  damages  which 
may  be  recovered  under  the  mill  act.  See 
Lowell  V.  Boston,  111  Mass.  454-466,  15  Am. 
Rep.  39.  But  the  language  o^  the  deed  con- 
tradicts this  contention.  The  deed  conveys 
a  right  "to  flow  and  overflow,"  and  this,  tak- 
en in  connection  with  the  purpose  of  the  re- 
spondent to  maintain  the  reservoir  as  shown 
by  the  statute  under  which  it  was  acting; 
implies  a  right  under  the  deed  to  have  the 
land  left  as  a  part  of  the  reservoir  to  be 
filled  with  water.  This  was  expressly  ad- 
judicated In  reference  to  another  deed  of 
similar  lang^iage  in  Watuppa  Beservoir  Com- 
pany V.  Mackenzie,  132  Mass.  71.  See,  also, 
Boston  and  Roxbniy  Mill  Corporation  v. 
Newman,  12  Pick.  467-482,  23  Am.  Dec  622; 
Com.  V.  City  of  Roxbury,  9  Gray,  461-500, 
This  right  is  an  easement  in  the  land,  which 
precludes  filling  by  the  owner  to  exclude  the 
water.  The  right  claimed  by  prescription 
results  from  an  open,  continuous  adverse  use 
of  the  land  by  flowing  for  more  than  75 
years.  The  deed  from  Dwelly,  whose  lan- 
guage descHptive  of  the  right  conveyed  Is  al- 
most identical  with  that  of  the  deed  from 
Currier,  shows  that  the  right  claimed,  and 
which  must  have  been  known  by  the  gran- 
tor to  be  claimed,  by  the  respondent  in  con- 
nection with  the  flowing,  was  a  right  to  flow 
and  overflow  for  the  purpose  of  maintain- 
ing a  reservoir  of  water,  and  not  merely  a 
right  to  maintain  a  dam  to  set  back  water 
which  the  landowner  might  exclude  from  his 
premises  by  filling  th«n.  The  deed,  although 
for  want  of  proper  recording  not  effectual  to 
pass  a  title  except  as  between  the  parties 
to  it,  is  evidence  of  the  nature  of  the  use  in 
reference  to  the  right  claimed  to  be  exercised 
in  keeping  water  on  the  premises,  and  the 
principle  applicable  to  the  title  held  under 
Currier's  deed  is  applicable  to  this  holding 
by  which  a  prescriptive  right  was  gained. 
See  Watuppa  Reservoir  Company  v.  Mac- 
kenzie, ubi  supra. 

The  remaining  exception  relates  to  the  ad- 
mission of  the  Dwelly  deed  in  evidence.  Aft- 
er referring  to  the  deed  from  Currier,  the  pe- 
titioners' bill  of  exceptions  states  as  a  fact 
which  was  not  controverted  the  following, 
namely:  "September  - 14,  1827,  Jeremiah 
Dwelly,  the  then  owner  of  the  Dwelly  lot, 
granted  or  attempted  to  grant  to  the  respond- 
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ent  company  tbe  tight  to  flow  bis  portion  of 
the  locHS  by  a  deed  which  was  never  record- 
ed in  Rhode  Island,  bat  was  recorded  March 
25,  1828,  by  mistake,  wltb  Bristol  county. 
Northern  District,  deeds,  a  copy  of  which 
deed  Is  hereto  annexed,  and  made  a  part  of 
these  exceptions."  Tbe  respondent  being  un- 
able to  find  the  original  Dwelly  deed,  a  copy 
of  the  registry  record  of  it  was  admitted 
against  tbe  petitioners'  objection  and  ex- 
ception. It  is  dlfficalt  to  see  how  the  admis- 
sion of  the  copy  harmed  the  petitioners,  or 
added  anything  to  tbe  micontroverted  fact 
above  stated.  But  if  we  assume  that  the 
fact  was  proved  by  tbe  evidence  admitted 
under  exception,  we  are  of  opinion  tbat  there 
was  no  error.  Tbe  original  deed  having  been 
lost,  secondary  evidence  was  admissible  to 
prove  it  The  copy  was  from  an  ancient 
of&cial  record.  Such  a  record  sbowlng  snch 
a  deed  is  good  evidence  of  tbe  existence  of 
tbe  deed  when  it  was  recorded.  If  this  regis- 
try were  tbe  place  then  prescribed  by  law  for 
recording  tbe  deed,  tbe  proof  would  be  per- 
fect By  the  transfer  of  the  land  to  Massa- 
chusetts it  has  become  the  place  where  the 
record  of  all  deeds  of  the  lands  transferred 
should  be  found.  St  1862,  p.  35,  c.  48,  f  11. 
Altbougb  the  recording  in  this  case  was  not 
effectual,  we  are  of  opinion  that  the  existence 
of  such  an  ancient  record  may  be  shown,  in 
connection  with  other  facts,  as  evidence  of 
tbe  execution  and  delivery  of  tbe  deed.  An 
ancient  deed,  if  found  where  such  a  deed 
might  be  expected  to  be  found,  and  If  tbe 
possession  has  been  in  conformity  with  it 
is  admissible  In  evidence  without  proof  of  its 
execution.  Stockbrldge  v.  West  Stockbridge, 
14  Mass.  257;  Oreen  v.  Chelsea,  24  Pick. 
71.  When  secondary  evidence  is  admissible 
to  establish  a  title,  the  law  of  this  common- 
wealth is  very  liberal  In  allowing  the  in- 
troduction of  ancient  records  as  well  as  an- 
cient deeds.  Stetson  ▼.  Gulliver,  2  Cnsh. 
494;  King  v.  Little,  1  Gush.  436;  Cbenery  v. 
Waltham,  8  Gush.  827;  Palmer  v.  Stevens, 
11  Cusb.  147-152:  Rust  ▼.  Boston  Mill  Corpo- 
ration, 6  Pick.  158-165. 
Inceptions  overruled. 


OM  Mass.  433) 

SUMNER  V.  GARDINER  et  at 

SAME  V.  GARDINER. 

(Supreme  Judicial  Coart  of  Massachasetta. 
Essex.    Nov.  25,  1903.) 

PARTNERSHIP— ACTION  AOAINST  PARTNERS- 
EVIDENCE  OF  PARTNERSHIP  —  LETTERS  — 
STATEMENTS— ESTOPPEL— ORDER  OF  PROOF. 

1.  Where,  in  an  action  against  several  part- 
ners, plaintiffs  offered  in  evidence  to  show  a 
partnership  certain  postal  cards  and  letters,  it 
was  immaterial  whether  such  evidence  was  pre- 
ceded or  followed  6y  other  evidence  tending  to 
connect  defendants  with  the  letters. 

2.  In  an  action  against  O.  and  another  as 
partners  there  was  evidence  that  they  were 
manufactaring  a  certain  "counter,"  which  was 
being  sold  by  the  B.  Co.;  that  6.  was  frequent- 
ly at  the  office  of  the  company,  where  signs 


were  displayed  Aowlng  hb  name  and  that  •I 
the  other  defendant  and  the  company  In  con- 
nection. Plaintiff  testified  that  he  had  receiv- 
ed a  postal  card  stating  that  G.  and  the  other 
defendant  "and  Co.,  B.  Co."  were  to  be  found 
at  a  certain  address;  that  he  found  G.  at  the 
desk  of  the  B.  Co.,  and  that  he  stated  that  be 
and  the  other  defendant  were  behind  the  com- 
pany; and  that  subsequently  he  received  a  let- 
ter on  a  letter  head  bearing  the  name  of  G~ 
b\it  written  by  one  F.,  and  relative  to  a  sale  of 
goods  which  he  had  made  to  6.;  and  that 
thereafter  he  received  another  postal  card  an- 
nouncing the  removal  of  O.,  the  other  defend- 
ant "and  Go."  and  the  B.  Go.  to  another  street. 
Held,  that  the  evidence  showed  that  O.  was  do- 
ing business  as  claimed  by  plaintiff,  and  that 
the  letter  written  by  F.  was  wrttt«i  by  hia 
direction. 

3.  In  an  action  against  several  as  partners 
doing  business  as  the  B.  Go.  there  was  evidence 
that  one  of  plaintiffs  met  one  of  the  defendants, 
and  said,  '^  didn't  connect  you  in  any  way 
with  the  B.  Co.,  but  I  understand  tbat  you  are, 
and  I  had  no  way  to  prove  it  but  to  bring  suit, 
to  which  assertion  he  made  no  reply.  fl«7d,  that 
it  was  open  for  the  jury  to  say  whether  defend- 
ant's failure  to  deny  his  connection  with  the 
firm  amonnted  to  an  admission  that  he  was  a 
member. 

Exceptions  from  Superior  Court,  Essex 
County;   Wm.  Gushing  Walt  Jndge. 

Actions  by  Charles  P.  Sumner  against 
John  D.  Gardiner  and  others  and  by  Arthur 
D.  Sumner  against  John  D.  Gardiner.  Sub- 
sequently the  plaintiffs  amended  their  writs 
by  Joining  Charles  D.  Ford  as  a  defendant, 
and  the  actions  were  consolidated.  Judg- 
ment for  plaintiffs,  and  defendants  bring  ex- 
ceptions.   Exceptions  overruled. 

The  letter  referred  to  In  the  opinion  was 
on  a  letter  head  bearing  the  name  of  the 
defendant  Gardiner,  and  was  relative  to 
goods  sold  by  Arthur  D.  Sumner  to  defend- 
ant Gardiner. 

Mellen  A.  Plngree  and  John  J.  Ryan,  for 
plaintiffs.    Wm.  H.  Niles,  for  defendants. 


BRALBY,  J.  It  was  necessary  for  tta« 
plaintiffs  to  prove  that  a  copartnership  ex- 
isted between  the  defendants,  as  alleged  In 
their  writs,  and  that  at  the  time  the  debt 
was  contracted  which  was  the  subject  of  tbe 
suits  they  were  doing  btisiness  as  the  Boston 
Shoe  Stock  Gompany.  As  tending  to  support 
this  allegation,  they  offered  in  evidence,  and 
the  court  admitted,  two  postal  cards  contain- 
ing, among  other  things,  a  stotement  from 
which  it  might  be  Inferred  tbat  tbe  defend- 
ants Gardiner  and  Beardsell  either  composed 
the  company  or  were  connected  with  It 
Bearing  on  tbe  relation  of  the  defendant 
Gardiner  to  tbe  contract  declared  on,  a  let- 
ter was  also  put  In  evidence  written  by  the 
defendant  Ford,  in  which  Gardiner  was  n>p- 
sented  as  a  member  of  tbe  firm  of  Gardiner 
&  McManns,  to  which  Gardiner  and  Beard- 
sell  were  represented  as  successors.  The  only 
question  raised  la  whether  there  was  any 
evidence  connecting  tbe  defendants  vrith  tbe 
postal  cards  and  letter.  The  order  In  which 
the  proof  was  introduced  is  wholly  imma- 
terial, and  there  was  evidence,  both  dream- 
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stantlal  and  direct,  from  which  a  jury  might 
find  that  the  defendants  Gardiner  and  Beard- 
sell  were  doing  business  as  Gardiner,  Beard- 
sell  &  Co.  in  manufacturing  the  "Hatch 
Counter";  that  the  Boston  Shoe  Stock  Com- 
pany sold  this  counter;  and  that  the  defend- 
ant Gardiner  was  frequently  at  the  ofiSce 
on  Summ»  street,  and  subsequently  at  the 
one  on  Lincoln  street,  at  each  of  which  pla- 
ces the  Boston  Shoe  Stock  Company  and 
Gardiner,  Beardsell  &  Co.  purported  to  be 
carrying  on  business.  Signs  were  put  up  at 
each  place  showing  in  connection  the  names 
of  Gardiner,  Beardsell  &  Co.  and  Boston  Shoe 
Stock  Company.  The  evidence  of  the  plain- 
tllF  Arthur  D.  Sumner  was  to  the  effect  that 
prior  to  the  order  given  to  his  firm  a  postal 
card  had  been  received  by  him,  wliicb  was 
like  one  of  those  admitted  in  evidence,  stat- 
ing that  "Gardiner,  Beardsell  and  Company, 
Successors  to  Gardiner  and  McManus,  •  *  • 
Men's  Department,  Boston  Shoe  Stock  Com- 
pany," were  to  be  found  "at  135  Summer 
Street,  Boston,  Mass.,  0.  A.  Ford,  Manager." 
He  called  there  at  the  time  he  obtained  the 
order,  and  found  the  defendant  Gardiner 
"sitting  at  the  desk  of  the  Boston  Shoe  Stock 
Company,"  and  had  some  talk  with  blm 
atwut  selling  the  counters  which  the  plain- 
tiffs were  engaged  In  makbig,  and  during 
that  talk  the  defendant  Gardiner  told  him 
"that  he  was  running  the  men's  department 
of  the  Boston  Shoe  Stock  Company;  that  be 
was  behind  it";  and  also  "that  Gardiner 
and  Beardsell  was  behind  the  Boston  Shoe 
Stock  Company  in  the  men's  department, 
and  I  should  get  my  pay  for  these  goods." 
After  this  conversation  he  received  the  letter 
written  by  Mr.  Ford,  and  another  postal 
card  similar  to  that  admitted  at  the  trial, 
announcing  the  removal  of  Gardiner,  Beard- 
sell &  Go.  and  the  Boston  Shoe  Stock  Com- 
pany from  Summer  street  to  Lincoln  street. 
This  evidence  tended  clearly  to  show  that 
the  defendant  Gardiner  at  least  was  doing 
business  as  claimed  by  the  plaintiffs,  and 
that  after  the  order  had  been  given  to  make 
the  counters  Ford  wrote  the  letter  admitted 
in  evidence,  and,  for  aught  that  appears  from 
the  bill  of  exceptions,  must  have  obtained 
this  information  from  Gardiner,  and  it  may 
fairly  be  inferred  that  the  letter  was  writ- 
ten by  his  direction.  It  is  argued  by  the 
defendants  that,  even  if  the  postal  cards  and 
letter  are  competent  as  admissions  made  by 
Gardiner,  they  should  not  be  received  as 
evidence  against  the  defendant  BeardselL 
But  George  W.  Folger,  a  witness  called  by 
the  plaintiff,  among  other  things,  testified 
in  substance  that  be  was  in  the  employment 
of  Gardiner,  Beardsell  &  Co.,  and  was  pres- 
ent when  Charles  P.  Sumner,  one  of  the 
plaintiffs,  met  the  defendant  Beardsell,  and 
introduced  them  to  each  other,  and  at  that 
time  a  conversation  took  place  between  them. 
"Mr.  Beardsell  says:  'How  do  you  do?  I 
have  heard  of  you  before,'  to  which  Mr. 
Sumner  said:    'I  didn't  connect  you  in  any 


way,  shape,  or  manner  with  the  Boston  Shoe 
Stock  Company.  I  understand  from  Mr. 
Ford  that  you  are  connected,  and  I  had  no 
other  way  to  prove  it  but  by  bringing  suit.'  " 
To  this  assertion  Beardsell  made  no  reply. 
It  would  be  open  for  a  jury  to  say  whether, 
nnder  all  the  circumstances,  a  suit  having 
been  brought  in  which  it  was  alleged  that 
he  was  a  partner  of  Gardiner,  and  that  they 
were  doing  business  as  the  Boston  Shoe 
Stock  Company;  and,  his  attention  being 
called  by  one  of  the  plaintiffs  to  this  conten- 
tion, and  the  direct  statement  made  to  him 
that  he  was  connected  with  the  company, 
he  was  called  upon  to  deny  the  statement,  if 
such  was  not  the  fact;  and  his  failure  to 
make  any  denial  where  naturally  it  would  be 
expected  might  cause  his  silence  to  be  con- 
strued as  an  admission  by  him  of  the  truth 
of  the  allegation.  Com.  v.  O'Brien,  179  Mass. 
B33,  534,  61  N.  E.  213.  Under  the  Instruc- 
tions.  which  carefully  guarded  the  rights  of 
the  defendants,  the  Jiury,  by  their  verdict, 
must  have  found  that  the  postal  cards  were 
issued  and  the  letter  written  in  the  usual 
course  of  business,  and  by  the  authority  of 
the  defendants. 
Exceptions  overruled. 


(184  Mass.  373) 

CITY  OF  BOSTON  ▼.  DOYLE  et  aL 

(Snpreme  Judicial  Court  of  Massachusetts. 
Suffolk.    Nov.  25,  1903.) 

PUBLIC  TRUSTS  —  CREATION  BY  WILL  —  CON- 
STRUCTION—TRUSTEES— PAILURB  OF  TRUS- 
TBKS— APPOINTMENT  BY  COURT— ACTION  BY 
IIXBGAL  TRUSTEES  —  VALIDITY  —  ACQUIEIS- 
CENCE— EFFECT— POWERS  OF  TRUSTEES. 

1.  The  provisions  of  a  will  in  regard  to  the 
managemeDt  of  a  trust  fund  must  be  given  ef- 
fect, so  far  as  possible,  according  to  tne  testa- 
tor's purpose  and  intention. 

2.  Under  the  provisions  of  Benjamin  Frank- 
lin's will,  providing  for  the  accumulation  of  a 
trust  fund  for  the  town  of  Boston,  and  naming 
the  selectmen  of  the  town  and  certain  others 
as  a  board  of  managers,  but  containing  no  pro- 
vision in  regard  to  the  persons  who  should  act 
.as  managers  if  the  office  of  selectmen  should  be 
abolished,  the  mayor  and  aldermen,  who,  under 
St.  1822,  p.  734,  c.  110,  became  the  successors 
of  the  selectmen  in  most  particulars  as  officers 
of  the  city,  did  not  become  their  successors  as 
managers  of  the  Franklin  fund. 

3.  Where  it  becomes  impossible  to  administer 
a  public  charity  precisely  according  to  the  di- 
rections of  the  founder,  it  is  the  duty  of  a  court 
of  equity  to  carry  out  bis  general  purpose  as 
nearly  as  possible. 

4.  Since  the  will  of  Benjamin  Franklin  was 
silent  as  to  the  persons  who  were  to  act  as 
managers  of  the  trust  fund  left  to  the  town  of 
Boston  in  case  the  office  of  selectmen  should 
be  abolished,  a  court  of  equity  on  application 
should  appoint  other  managers  by  virtue  of  its 
general  Jurisdiction  over  the  administration  of  a 
trust,  but  without  such  appointment  no  one  was 
legally  authorized  to  act  in  the  place  of  the 
selectmen. 

5.  Long  acquiescence,  by  the  clerical  mana- 
gers of  the  trust  fund  left  by  Benjamin  Frank- 
lin to  the  town  of  Boston,  in  the  action  as  man- 
agers of  members  of  the  board  of  aldermen  of 
the  city  of  Boston,  did  not  give  members  of  that 
board  a  right  to  act  in  the  disposition  of  the 
fund,  and  a  vote  passed  by  their  action  over 
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the  negative  vote  of  two  rightful  managers  was 
without  authority  and  void. 

6.  The  provision  in  the  will  of  Benjamin 
Franklin  designating  "the  ministers  of  the  old- 
est Episcopalian,  Congregational,  and  Presbyter- 
ian churches  in  that  town"  as  managers  of  the 
trust  fund  left  to  the  town  of  Boston  means 
three  ministers  In  all,  representing  the  three 
denominations  mentioned,  each  one  representing 
the  oldest  church  of  his  denomination  in  Bos- 
ton. 

7.  The  provision  of  the  will  of  Benjamin 
Franklin  designating  the  minister  of  the  old- 
est Congregational  church  in  Boston  as  one  of 
the  board  of  managers  of  the  trust  fund  be- 
queathed by  the  will  referred  to  the  oldest 
church  of  that  kind  well  known  in  Boston  and 
elsewhere  in  Massachusetts  as  "Congregation- 
al," chiefly  from  their  form  of  government  and 
polity,  and  did  not  have  reference  to  any  doc- 
trinal tenets  which  an  individual  church  might 
hold  in  reference  to  the  Trinity. 

8.  The  words  "lay  out,"  in  the  will  of  Benja- 
min Franklin,  creating  a  trust  fund  for  the  town 
of  Boston,  do  not  mean  merely  the  adoption  of 
a  plan  for  the  use  of  the  money  in  accordance 
with  the  will,  bat  include  the  actual  expendi- 
ture of  It  by  the  board  of  managers  named  in 
the  will  in  the  establishment  of  public  works  of 
the  kind  described. 

9.  The  board  of  managers  of  the  trust  fund 
created  by  the  will  of  Benjamin  Franklin,  be- 
ing trustees  of  a  public  charity,  may  act  by  the 
concurrence  of  a  majority  of  its  members. 

10.  Under  the  provisions  of  the  will  of  Ben- 
jamin Franklin  creating  a  trust  fund  for  the 
town  of  Boston,  and  designating  as  trustees  a 
board  of  managers  consisting  of  three  clergy- 
men and  the  selectmen  of  the  town,  and  stat- 
ing, "It  is  presumed  that  there  will  always  be 
found  virtuous  and  benevolent  citizens  willing 
to  bestow  a  part  of  their  time  in  doing  good  to 
the  rising  generation  by  superintending  and 
mannging  this  institution  {^-atis,"  etc.,  the  court 
should  appoint  managers  in  place  of  the  select- 
men, owing  to  the  cessation  of  that  office  at  the 
time  of  the  incorporation  of  the  city  of  Boston, 
from  the  class  of  citizens  named  in  the  quoted 
clause,  chosen  by  reason  of  their  qualifications, 
intellectual  and  moral,  among  whom  the  mayor 
of  the  city  should  ex  officio  be  one,  and  the 
whole  number  of  lay  members  should  be  the 
same  as  the  number  of  selectmen  at  the  time 
of  the  testator's  death. 

11.  Rev.  Laws,  c.  140,  §  1,  relative  to  the  giv- 
ing of  a  bond  by  trustees  appointed  by  the  pro- 
bate court  under  a  will,  is  not  applicable  to  the 
board  of  managers  of  the  trust  fund  created  by 
the  will  of  Benjamin  Franklin. 

Case  Reserved  from  Supreme  Judicial 
Court,  Suffolk  County;  Wm.  Caleb  Loring, 
Judge. 

Bill  for  the  construction  of  a  will  by  the 
city  of  Boston  against  James  H.  Doyle  and 
others.  The  bill  was  filed  for  tbe  instruc- 
tions of  tbe  court  as  to  who  were  the  proper 
parties  to  manage  and  dispose  of  a  fund  left 
to  the  "town  of  Boston"  by  Benjamin  Frank- 
lin.   Case  reserved  for  the  full  court. 

Thomas  M.  Babson,  for  complainants. 
Boyden,  Bradlee  &  Twombly,  for  respondent 
Eells.  F.  H.  Nash,  Asst.  Atty.  Gen.,  Mat- 
thews, Thompson  &  Spring,  and  W.  O. 
Thompson,  for  aldermen  of  Boston. 

KNOWIiTON,  C.  J.  The  legacy  to  the  in- 
habitants of  tbe  town  of  Boston,  given  in 
tbe  codicil  of  the  will  of  Benjamin  Franklin, 
with  tbe  provision  for  tbe  disposition  and 
management  of  It,  constitutes  a  public  cliar- 


Ity.  It  was  tbe  Intention  of  the  testator  that 
within  a  year  after  bis  death  benefits  should 
begin  to  accrue  from  It  to  a  large  class  of 
worthy  young  men  in  Boston  ttirough  the 
creation  of  a  fund  from  which  they  could 
borrow  on  easy  terms  small  sums  for  their 
advancement  He  provided  that  at  tbe  ex- 
piration of  100  years  a  large  proportion  of 
the  accumulated  fund  should  l>e  expended  In 
building  or  procurbig  public  works  of  gen- 
eral utility  which  should  promote  tbe  con- 
venience and  comfort  of  the  people  of  Bos- 
ton or  of  others  temporarily  abiding  there. 
He  provided  for  the  investment  and  accumu- 
lation of  the  balance  for  100  years  more,  at 
tbe  end  of  which  period  a  part  of  It  is  to  be 
subject  to  the  disposition  of  tbe  people  of 
Boston  and  a  part  to  tbe  disposition  of  the 
government  of  the  state.  The  plan  was  stat- 
ed by  the  testator  with  considerable  elabo- 
ration, and  tbe  method  of  carrying  it  into  ef- 
fect appears  in  tbe  codicil.  This  Is  by  a 
board  of  managers,  to  consist  of  the  select- 
men of  the  town  and  the  ministers  of  tbe  old- 
est Episcopalian,  Congregational,  and  Presby- 
terian churches  In  the  town.  The  gift  was 
in  such  a  form  as  to  raise  a  question  wheth- 
er the  legal  title  to  the  fund  was  in  tbe  in- 
habitants of  Boston  or  in  tbe  managers. 
Similar  questions  arose  in  Druiy  v.  Natick, 
10  Allen,  169,  and  Gary  Library  v.  Bliss,  151 
Mass.  361,  25  N.  E.  92,  7  L.  R.  A.  7^.  In 
tbe  first  of  these  cases  it  was  held  that  tbe 
legal  title  was  in  the  town,  while  tbe  entire 
management  of  the  property  was  in  a  board 
of  trustees  provided  by  the  will.  In  the  oth- 
er case  it  was  said  in  the  opinion  that  tbe 
legal  title  to  the  fund  was  in  the  trustees, 
and  that,  after  tbe  library  was  established, 
the  title  to  tbe  library  was  in  tbe  town;  but 
in  this,  as  in  Drury  v.  Natick,  tbe  manage- 
ment of  the  property,  both  before  and  after 
the  establishment  of  the  library,  was  in  the 
trustees  created  by  the  fonnder.  In  regard 
to  the  present  case  it  was  decided  by  a  ma- 
jority of  tills  court  that  tbe  legal  title  to 
the  fund  was  In  the  town  of  Boston  so  long 
as  Boston  was  a  town,  and  is  now  in  tbe 
city  of  Boston.  Higglnson  y.  Turner,  171 
Mass.  586,  51  N.  E.  172.  But  this  decision 
was  not  intended  to  nullify  and  could  not 
nullify  the  provisions  of  tbe  codicil  as  to 
the  management  of  the  fund.  Cary  Library 
V.  Bliss,  151  Mass.  364,  25  N.  E.  92,  7  L.  R. 
A.  765.  In  Di'ury  v.  Natick,  nbi  supra, 
where  the  title  to  tbe  property  was  In  the 
town,  it  was  said  that  tbe  authority  given 
to  the  trustees  was  "not  a  mere  naked  power, 
but  a  power  coupled  with  a  trust"  In  Cary 
Library  r.  Bliss  tbe  same  was  held  to  be 
true  of  tbe  power  of  tbe  trustees  after  tbe 
establishment  of  the  library  as  tbe  property 
of  the  town.  The  provisions  in  regard  to  the 
management  of  tbe  fund  were  doubtless 
deemed  important  by  Dr.  Franklin,  and  tbey 
must  be  given  effect,  so  far  as  possible,  ac- 
cording to  ills  purpose  and  Intention.  The 
following  language  from  the  opinion  in  Cary 
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Library  t.  Bliss  Is  applicable  to  the  present 
case:  "That  part  of  tlie  donor's  scheme 
wbich  relates  to  tbe  management  and  con- 
trol of  the  fund  and  of  thejlbrary  cannot  be 
disregarded  as  unimportant  It  prescribed 
the  method  of  administering  the  charity 
which  she  thought  best  adapted  to  the  ac- 
complishment of  her  purpose.  She  chose  to 
give  her  money  to  be  used  in  that  way.  She 
did  not  authorize  the  use  of  it  in  any  other 
way  unless  for  some  reason  it  should  be- 
come Impracticable  to  pursue  the  course 
which  she  prescribed.  It  is  fair  to  presume 
tliat  before  founding  this  charity  she  care- 
fully considered  the  subject  of  its  adminis- 
tration, and  thought  It  wise  to  select  for  her 
board  of  trustees  those  special  ofiScers  who 
have  in  their  charge  the  business  interests 
of  the  town,  and  those  whose  duty  it  is  to  su- 
perintend the  education  of  children,  together 
with  such  reverend  gentlemen  as  regularly 
minister  in  the  churches,  and  are  expected 
earnestly  .to  desire  the  moral  and  religious 
welfare  of  all  the  people."  It  seems  plain, 
therefore,  that  the  board  of  managers  cre- 
ated by  the  codicil,  acting  in  a  fiduciary  re- 
lation under  the  instrument,  are  to  have  the 
charge  and  management  of  the  fund,  and  are 
to  lay  out  In  public  works  that  part  of  it 
which  is  so  to  be  used.  See,  also.  Ex  parte 
Blackburn,  IJ.  &  W.  299;  Fellows  v.  Miner, 
119  Mass.  641;  Sohler  v.  Burr,  127  Mass.  221; 
Bullard  v.  Chandler,  149  Mass.  532-541,  21 
N.  E.  961,  6  L.  R.  A.  104. 

When  the  town  of  Boston  became  a  city, 
its  board  of  selectmen  went  out  of  existence, 
and  for  more  than  SO  years  there  has  been 
no  such  board.  At  the  time  of  Dr.  Frank- 
lin's death  the  selectmen  were  nine  in  num- 
ber, and  until  the  change  from  a  town  to  a 
city  they  constituted  a  large  majority  of  the 
managers.  This  board,  as  constituted  by  the 
managers,  ceased  to  exist  in  1822,  and  only 
the  two  clerical  members  of  It  remained  eligi- 
ble to  continuance  In  the  administration  of 
the  trust  The  selectmen,  while  in  the  per- 
formance of  their  duties  as  managers,  were 
not  acting  as  public  officers  of  the  town. 
They  were  acting  as  appointees  under  the 
codldl,  precisely  as  the  ministers  were  act- 
ing; their  only  official  relation  in  that  field 
being  their  relation  to  the  trust.  The  tes- 
tator selected  his  appointees  from  two  class- 
es, and  the  reference  in  the  will  to  the  public 
office  of  the  lay  members  was  only  a  mode 
of  designating  the  persons  appointed  to  act 
-during  their  respective  terms  of  office  aa  se- 
lectmen. While,  under  St  1822,  p.  734,  c. 
110,  the  mayor  and  alderman  became  their 
successors  In  most  particulars  as  officers  of 
the  city,  they  did  not  become  their  succes- 
sors as  managers  of  the  Franklin  fund.  The 
will  contained  no  provision  in  regard  to  the 
persons  who  should  act  as  managers  if  the 
-office  of  selectmen  of  Boston  should  be  abol- 
ished. But  the  general  purpose  of  the  testa- 
tor that  the  fund  should  be  in  charge  of  a 
hortA  of  mahagera.  remained  unchanged,  and 


In  such  a  case,  when  it  becomes  impossible 
to  administer  a  public  charity  precisely  ac- 
cording to  the  directions  of  the  foimder,  it  is 
the  duty  of  a  court  of  equity  to  carry  out 
his  general  purpose  as  nearly  as  practicable. 
American  Academy  v.  Harvard  College,  12 
Gray,  582;  Weeks  v.  Hobson,  150  Mass.  377, 
23  N.  a  215,  6  L.  R.  A.  147;  Darcy  V.  Kelley, 
163  Mass.  433,  26  N.  E.  1110;  Sean  v.  Chap- 
man, 158  Mass.  400,  33  N.  B.  004,  35  Am.  St 
Rep.  502;  Attorney  General  v.  Brlggs,  164 
Mass.  561,  42  N.  B.  118;  Amory  v.  Attorney 
General,  179  Mass.  89,  60  N.  E.  391.  The 
will  being  silent  as  to  the  persons  who'  are 
to  act  as  managers  with  the  ministers  when 
there  are  no  longer  selectmen,  it  is  for  a 
court  of  equity  on  application,  by  virtue  of 
its  general  jurisdiction  over  the  administra- 
tion of  trust,  to  appoint  other  managers. 
Without  such  an  appointment,  no  one  is  le- 
gally authorized  to  act  in  the  place  of  the 
selectmen.  For  many  years  the  mayor  and 
aldermen,  and  more  lately  the  aldermen 
alone,  acted  as  managers  with  the  ministers 
without  objection.  It  seems  that  until  late- 
ly-no  controversies,  have  arisen,  nor  any  Im- 
portant differences  of  opinion  as  to  the  con- 
duct of  the  business.  It  is  only  since  the  ex- 
piration of  the  first  100  years,  when  It  is 
time  to  lay  out  money  in  public  works,  that 
it  becomes  important  to  look  sharply  at  the 
legal  rights  of  the  persons  assuming  to  act 
as  managers. 

From  what  we  have  already  said  it  ap- 
pears that,  in  the  absence  of  any  appoint- 
ment by  a  court,  no  person  succeeded  to  the 
powers  and  rights  of  the  selectmen  In  the 
execution  of  this  trust.  Long  acquiescence 
by  the  clerical  managers  and  others  in  the 
action  of  members  of  the  board  of  aldermen 
does  not  give  members  of  that  board  a  right 
to  act  in  the  disposition  of  this  fund.  It  fol- 
lows that  the  votes  of  May  21,  1902,  passed 
by  the  affirmative  action  of  11  persons,  all  of 
whom  were  members  of  the  board  of  alder- 
men, against  the  negative  vote  of  2  minis- 
ters, members  of  the  board  of  managers,  and 
2  persons  who  were  members  of  the  board 
of  aldermen,  were  without  legal  authority, 
and  void. 

We  are  asked  for  instructions  upon  the 
question  whether  the  respondents  Mr.  Bjells, 
Mr.  Duane,  and  Mr.  McLennan  are  author- 
ized to  act  as  managers  under  the  codicil. 
Upon  the  facts  stated  this  question  should 
be  answered  in  the  affirmative  as  to  each 
of  them.  The  persons  designated  In  this 
part  of  the  will  were  "the  ministers  of  the 
oldest  Elpiscopalian,  Congregational,  and 
Presbyterian  churches  in  that  town."  This 
means  three  ministers  in  all,  representing  the 
three  denominations  mentioned,  each  one 
representing  the  oldest  church  of  his  de- 
nomination in  Boston.  There  seems  to  be  lit- 
tle, if  any,  real  dispute  upon  this  part  of 
the  case.  Upon  the  facts  stated  we  are  of 
opinion  that  King's  Chapel  ceased  to  be  an 
Episcopalian  church  within  the  meaning  »' 
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the  term  used  by  the  testator,  and  that  Christ 
Church  is  the  oldest  Episcopalian  church  in 
Boston.  The  Reverend  Doctor  George  A. 
Gordon,  pastor  of  the  Old  South  Congrega- 
tional Church,  averring  that  he  was  made  a 
respondent  against  bis  will,  declares  that  the 
church  of  which  he  is  pastor  is  not  the  oldest 
Congregational  church  in  Boston  witliin  the 
meaning  of  the  words  In  the  codicil,  and  dis- 
claims any  rights  or  Interest  in  these  pro- 
ceedings, and  in  the  matter  to  which  they  re- 
late. The  bill  states  that  at  the  time  of 
Dr.  Franklin's  death  the  church  of  which 
Mr.  Eells  is  the  pastor  was  the  oldest  Congre- 
gational church  In  Boston.  It  further  states 
that  the  minister,  and  probably  a  majority 
of  the  members  of  this  church,  then  enter- 
tained opinions  about  the  doctrine  of  the 
Trinity  and  other  matters  of  dogma  which 
were  substantially  the  same  as  the  opinions 
which  later  became  known  under  the  dis- 
tinctive name  of  "Unitarian,"  in  contradis- 
tinction to  "Congregational,"  or  "Orthodox 
Congregational."  It  Is  stated  that  the  line 
of  demarcation  between  these  two  branches 
of  the  Congregational  Church  was  distinctly 
drawn  about  the  year  1815.  Both  branches 
of  the  church  have  continued  Congregational 
In  government  since  that  date,  and  many, 
.If  not  most  of  the  churches  in  whose  name 
the  word  "Congregational"  appears,  even  if 
Unitarian  in  doctrine,  have  retained  their 
name  unchanged.  The  leading  American  lex- 
icographers make  the  primary  meaning  of 
the  word  "Congregationar'  pertain  to  church 
government,  although  a  secondary  and  pop- 
ular meaning  relates  to  doctrine.  Doubt- 
less many  of  the  ministers  and  people  of 
so-called  "Orthodox  Congregational"  church- 
es entertained  doctrinal  opinions  very  dif- 
ferent from  those  most  prevalent  in  the 
same  churches  100  years  ago.  We  are  of 
opinion  that  the  testator,  tu  using  this  word, 
did  not  have  in  mind  any  nice  shades  of  dis- 
tinction in  regard  to  the  doctrine  of  the 
Trinity,  or  other  kindred  doctrines,  but  that 
he  meant  to  include  churches  of  a  kind  well 
known  In  Boston  and  elsewhere  in  Massa- 
chusetts, which  were  not  exactly  alike  In 
their  doctrines,  but  which,  chiefly  by  reason 
of  their  polity,  were  called  "Congregational." 
The  case  does  not  show  that  the  so-called 
"First  Church  In  Boston"  has  ceased  to  be  a 
Congregational  church  within  the  meaning  of 
the  will.  The  Supreme  Court  of  New  Hamp- 
shire, In  the  Dublin  Case,  88  N.  H.  459,  gave 
an  elaborate  decision,  which  fully  covers  the 
question  before  us,  and  which  Is  in  accordance 
with  the  view  we  have  stated.  Decisions 
In  this  commonwealth  recognize  the  dlstiu- 
gnlshlng  features  of  Congregational  church- 
es. Baker  v.  Fales,  16  Mass.  488,  515;  Weld 
v.  May,  9  Cush.  181-184;  Attorney  General 
V.  Proprietors,  etc.,  of  Meeting  House  In 
Federal  Street,  8  Gray,  1-57. 

The  words  "lay  out"  mean  something  more 
than  the  adoption  of  a  plan  for  the  use  of 
the  money  in  the  way  directed.     They  in- 


clude the  actual  expenditure  of  it  in  the  es- 
tablishment of  public  works  of  the  kind  de- 
scribed, all  of  which  Is  to  be  done  by  the 
board  of  managers. 

It  hardly  could  b«  contended  that  this 
board  could  compel  the  city  of  Boston  to  as- 
sume any  burden  of  maintenance  or  other- 
wise, Involving  the  use  of  money  to  be  rais- 
ed by  taxation,  whatever  the  city  might  do 
voluntarily  under  the  authority  of  law.  In 
view  of  our  decision  in  regard  to  the  in- 
validity of  the  votes,  we  do  not  deem  it  nec- 
essary to  consider  questions  as  to  the  details 
of  the  particular  expenditure  to  which  the 
votes  relate. 

The  duties  of  the  managers  are  not  of  a 
kind  which  require  a  unanimous  vote  of  the 
board  as  a  foundation  for  action.  The  con- 
currence of  a  majority  is  sufficient  to  au- 
thorize proper  proceedings.  This  board  is 
similar  to  a  board  of  public  officers,  or  a 
committee  appointed  by  a  public  body  to 
perform  public  duties.  Such  a  board  or  cona- 
mittee  may  always  act  by  a  majority.  Da- 
mon v.  Granby,  2  Pick.  345;  Williams  ▼. 
School  District,  21  Pick.  75,  82  Am.  Dec.  243; 
Fire  District  v.  Commissioners,  106  Mass. 
142.  It  is  a  board  appointed  to  act  in  a 
fiduciary  capacity  in  the  administration  of 
the  affairs  of  a  public  charity.  A  distinction 
is  made  between  private  agents,  or  agents  or 
trustees  of  a  private  trust,  and  trustees  man- 
aging business  of  a  public  charity  like  that 
Intrusted  to  this  board.  In  the  performance 
of  duties  of  this  latter  kind  a  board  may 
act  by  a  majority.  MorvlUe  v.  Fowle,  144 
Mass.  109-113,  10  N.  B.  766;  Ward  T.  Hip- 
well,  3  Giff.  547;  King  v.  Breston,  8  T.  R. 
592;  Wltherell  v.  Gurthan,  6  T.  B.  388. 

The  final  prayer  of  the  bill  for  special  re- 
lief Is  that.  If  the  court  takes  the  view  of  tbe 
law  which  we  have  taken,  it  will  appoint 
some  suitable  person  or  persons  to  act  as 
managers  under  the  terms  of  the  codicil,  and 
will  enjoin  the  respondent  Doyle  and  the  oth- 
er 10  respondent  aldermen,  who  acted  af- 
firmatively in  tbe  votes  of  May  21, 1902,  from 
purchasing  the  land  mentioned  In  the  vote, 
and  from  doing  anything  concerning  the  lay- 
lug  out  or  expenditure  of  any  part  of  tbe 
Franklin  fund.  We  are  of  opinion  that  this 
prayer  should  be  granted.  Before  appoint- 
ing managers  to  act  In  the  place  of  the  se- 
lectmen, it  Is  necessary  to  ascertain  as  near- 
ly as  possible  the  general  purpose  of  the  tes- 
tator in  selecting  bis  board.  Looking  at  the 
designation  of  persons  who  were  to  consti- 
tute from  time  to  time  tbe  lay  membws  of 
the  board,  and  also  at  tbe  designation  of 
clerical  members.  It  seems  that  they  were 
chosen,  not  for  any  particular  official  qnalifl- 
cation,  or  for  the  possession  of  any  particu- 
lar doctrinal  opinions,  but  with  a  view  to 
their  representative  character  as  men  to- 
gether combining  the  best  general  qualifica- 
tions for  tbe  administration  of  such  a  trust. 
When  the  codicil  was  made,  the  three  reli- 
gious denominatlonB  mentioned  in  It  were 
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leading  denominations  In  this  part  of  the 
United  States,  and  the  ministers  in  charge 
of  leading  churches  of  these  denominations 
held  a  high  place  for  Influence  in  the  com- 
munity, not  only  in  religious  affairs,  but  in 
educational,  charitable,  and  social  matters. 
Boston  was  a  town  of  a  very  small  popula- 
tion in  comparison  with  the  present  popula- 
tion of  the  city,  and  the  nine  persons  chosen 
for  selectmen  would  naturally  represent  a 
considerable  proportion  of  the  intelllgeoce, 
integrity,  strength,  and  buEdness  ability  of 
the  town  at  that  time.  In  a  city  of  the 
size  of  Boston  to-day  snch  a  board  necessa- 
rily Includes  only  a  comparatively  small  pro- 
portional part  of  the  whole  number  of  able 
and  excellent  men  who  would  be  willing  to 
serve  without  pay  In  charitable  work.  If 
there  were  any  peculiar  duties  pertaining  to 
the  official  station  of  the  selectmen  which 
were  considered  by  the  testator  as  indicating 
fitness  for  service  as  managers,  doubtless 
they  were  the  important  executive  and  ad- 
ministrative duties  performed  by  these  town 
officers.  By  the  original  city  charter  of  Bos- 
ton (St.  1822,  p.  734,  c.  110)  these  duties  were 
Imposed  upon  the  mayor  and  aldermen,  and 
by  the  amendatory  statute  of  1854  (page  363, 
c.  448)  most  of  them  were  left  to  be  per- 
formed by  the  board  of  aldermen  alone,  of 
which  the  mayor  was  no  longer  to  be  a  mem- 
ber. By  the  later  statute  of  1885  (page  701, 
c.  266,  §  6)  the  Legislature  took  from  the 
board  of  aldermen  all  its  executive  power, 
and  conferred  It  upon  the  mayor,  and  by 
section  12  forbade  action  by  the  board  In  any 
administrative  or  executive  business  of  the 
city;  putting  all  this  power  into  the  hands 
of  the  mayor  and  certain  boards  in  charge  of 
special  departments.  So  far  as  the  exercise 
of  executive  and  administrative  functions  by 
the  selectmen  was  evidence  of  their  qualifi- 
cations and  a  reason  for  their  appointment 
as  managers  of  this  charity,  the  reason  is 
not  applicable  to  the  aldermen  of  Boston  un- 
der existing  laws.  The  mayor  Is  the  official 
representative  of  executive  power  In  the  city, 
and,  If  the  performance  of  executive  duties  in 
the  dty  government  should  be  considered  In 
the  selection  of  the  managers  of  this  charity, 
he  is  the  only  officer  of  distinction  In  this  de- 
partment In  regard  to  the  administration 
of  the  charity  the  testator  said  In  the  codicil: 
"It  is  presumed  that  there  will  always  be 
found  In  Boston  virtuous  and  benevolent  clti- 
s»ns  willing  to  bestow  a  part  of  their  time  In 
doing  good  to  the  rising  generation  by  su- 
perintending and  managing  this  institution 
gratis,"  etc.  We  are  of  opinion  that  man- 
agers should  be  appointed  by  the  court  from 
this  class  of  citizens,  chosen  by  reason  of 
their  qualifications,  intellectual  and  moral, 
for  this  important  service.  We  deem  It 
proper  that  the  mayor  ex  officio  should  be  a 
member  of  the  board,  and  that  the  whole 
number  of  lay  members  to  act  with  the 
clerical  members  should  be  the  same  as  the 


number  of  selectmen  at  the  time  of  Dr. 
Franklin's  death. 

The  provisions  of  Rev.  Laws,  c.  149,  {  1, 
In  relation  to  the  giving  of  bond  by  trustees 
appointed  by  the  probate  court  under  a  will, 
are  not  applicable  to  these  managers.  Dm- 
ry  V.  Natlek,  10  Allen,  16&-176;  In  re  Lowell, 
22  Pick.  216.  The  case  Is  to  be  heard  before 
a  single  justice  of  this  court,  for  the  ap- 
pointment of  nine  managers,,  of  whom  the 
mayor  of  the  city  shall  be  one,  to  act  with 
the  ministers  In  accordance  with  this  opin- 
ion, and  an  injunction  is  to  be  issued  as 
prayed  for. 

So   ordered. 


(176  N.  Y.  441) 
BECKER  V.  CITY  OP  NEW  YORK. 
(Court  of  Appeals  of  New  York.     Nov.  24, 
1903.) 

liUNICIPAIi  CORPOBATIONS-CONTRACTS- 
CONSTRUCTION. 

1.  A  contract  executed  by  the  commissioner 
of  public  works  of  the  city  of  New  York  pro- 
vided that  a  city  aurreyor  should  be  employed 
by  the  city  to  see  that  the  grading  required  by 
the  contract  was  completed  in  conformity  to 
the  profile,  and  to  ascertain  the  quantity  of 
work  done;  that  he  should,  at  the  request  of 
the  contractor,  be  directed  to  fix  the  grades  dur- 
ing the  progress  of  the  work,  witliout  charge, 
provided  that  the  city  should  not  be  liable  for 
any  delay  or  errors  of  the  surveyor  in  giving 
such  grades,  who  in  so  doing  should  be  consid- 
ered as  the  agent  of  the  contractor.  To  this 
contract  a  profile  was  attached.  Held,  that  the 
contractor  was  not  entitled  to  recover  for  losses 
suffered  by  reason  of  the  mistakes  of  the  city 
surveyor  In  giving  the  grades  to  the  contractor, 
though  he  did  not  request  that  they  be  furnish- 
ed, and,  on  discovering  the  mistake,  notified  the 
superintendent  of  street  improvements  of  such 
mistake,  and  proceeded  only  on  bis  positive  di- 
rection to  conform  to  the  grades  given. 

Parker.  C.  J.,  and  Martin  and  Vann,  JJ.,  dis- 
senting. 

Appeal  from  Supreme  Court,  Appcihite  Di- 
vision, First  Department. 

Action  by  Jennie  T.  B.  Becker,  executrix 
of  James  Brady,  against  the  city  of  New 
York.  From  a  Judgment  of  the  Appellate 
Division  (78  N.  Y.  Supp.  1064)  affirming  a 
Judgment  for  plaintiff  and  denying  a  new 
trial,  defendant  appeals.    Modified. 

George  L.  Rives,  Corp.  Counsel  (I'heodore 
Connoly  and  Terence  Farley,  of  counsel),  for 
appellant  Ia  Laflin  Kellogg  and  Alfred  C. 
Pett6,  for  respondent. 

HAIGHT,  J.  The  plalntifTs  testator  was 
the  assignee  of  the  claim  of  one  Benjamin  J. 
Carr,  Jr.,  and  brings  this  action  to  recover 
the  damages  suffered  by  him,  arising  out  of 
his  contract  with  the  defendant  for  regulat- 
ing and  grading  Claremont  avenue  from 
]22d  street  to  127th  street  In  the  city  of 
New  York.  There  were  various  claims  In 
controversy  between  the  parties,  but  in  our 
review  of  the  case  we  shall  discuss  but  one 
claim;  and  that  arises  out  of  the  second 
count  In  the  complaint  in  which  damages  are 
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asked  for  the  errors  of  tbe  city  surveyor  iu 
giving  an  Incorrect  grade  of  the  street,  by 
which  the  contractor  was  misled,  and  ex- 
cavated a  greater  amount  of  rock  than  was 
required  by  the  contract,  and  was  then  com- 
pelled to  All  in  the  excavation  so  as  to  con- 
form the  grade  to  tbe  specifications. 

This  case  has  been  onoe  previously  consid- 
ered In  this  court  170  N.  Y.  219,  63  N.  a 
2d&.  The  judgment  was  then  reversed,  upon 
grounds  not  material  to  be  now  considered, 
but  in  the  opinion  then  written  It  was  stated 
that  there  could  be  no  recovery  for  damages 
claimed  by  reason  of  the  errors  In  tbe  grade 
given  by  the  surveyor.  It  Is  now  claimed 
that  upon  the  retrial  further  evidence  was 
presented  as  to  this  claim,  upon  which  the 
trial  court,  under  the  objection  and  exception 
of  tbe  defendant,  submitted  the  same  to  tbe 
jury,  and  a  verdict  baa  been  found  thereon 
for  the  plaintiff  amounting  to  the  sum  of 
^,520.  The  new  evidence  upon  which  the 
plaintltr  relies  for  tbe  purpose  of  establish- 
ing this  claim  Is  found  in  tbe  testimony  of 
tbe  contractor,  and  is  to  the  eftect  that  he 
saw  Mr.  Dean,  the  8ui)ecintendent  of  street 
improvements,  after  the  work  bad  been  in 
progress  from  15  to  17  months,  in  bis  car- 
riage, at  122d  street  and  Claremont  ave- 
nue, and  then  requested  htm  to  go  and  look 
at  tbe  discrepancy  in  tbe  grade  lines;  that 
Dean  .  replied  to  the  efTect  that  he  could 
do  nothing  in  the  matter;  that  his  letter 
to  him  was  specific;  and  that  he  would  have 
to  follow  tbe  grades  and  lines  as  given  by 
Mr.  Slator,  tbe  engineer  In  charge.  The  let- 
ter referred  to  bad  been  written  on  the  18th 
of  July,  1890,  sbc  or  eight  months  before,  and 
iu  that  letter  there  appears  a  similar  state- 
ment to  the  effect  that  he  would  have  to  fol- 
low tbe  lines  and  grades  given  by  the  en- 
gineer in  charge.  This  letter  was  written 
in  answer  to  a  letter  by  the  contractor  calling 
his  attention  to  the  error  in  the  lines  of  the 
street  as  given  by  the  surveyor  before  any  er- 
ror in  the  grade  had  been  discovered.  This 
letter  was  considered  by  tbe  court  on  the  for- 
mer review,  and  we  shall  not  discuss  it  fur- 
ther. We  are  thus  brought  to  the  considera- 
tion of  tbe  question  as  to  whether  the  direc- 
tion given  by  the  superintendent  of  street 
improvements  to  follow  tbe  grade  lines  given 
l)y  tbe  engineer  In  charge  justifies  a  recovery. 

The  contract,  so  far  as  material  upon  this 
branch  of  tbe  case,  provides  that  "a  city  sur- 
veyor will  be  employed  by  tbe  parties  of  the 
first  part  to  see  that  tbe  work  Is  completed  in 
conformity  to  the  profile,  and  to  ascertain  and 
certify  the  quantity  of  work  done.  Said  sur- 
veyor, at  the  request  of  the  contractor,  will  be 
directed  to  designate  and  fix  grades  for  his 
guidance  during  the  progress  of  the  work 
without  charge,  provided  that  the  said  parties 
of  the  first  part  shall  not  be  liable  for  any  de- 
lay or  for  any  errors  of  said  surveyor  In  giv- 
ing such  grades,  and  said  surveyor  shall  be 
considered  as  tbe  agent  of  the  contractor  so 


far  as  giving  such  grades  18  concerned  and  not 
tbe  agent  of  tbe  City  of  New  York."  A  pro- 
file was  attached  to  the  contract,  and  the 
contract  was  executed  by  the  commissioner 
of  public  works  of  the  city  and  by  the  con- 
tractor, pursuant  to  an  ordinance  of  the  may- 
or, aldermen,  and  commonalty  of  the  city 
of  New  York,  adopted  on  the  23d  day  of 
July,  1889,  In  which  the  regulating  and  grad- 
ing of  this  avenue  was  dbrected,  and  sealed 
estimates  were  Invited  from  bidders  accord- 
ing to  the  plans  and  specifications  which 
were  attached  to,  and  made  a  part  of,  the 
contract  As  we  understand  this  provision 
of  the  contract.  It  became  tbe  duty  of  the 
contractor  to  grade  the  street  In  accordance 
with  the  profile.  He  could  employ  his  own 
surveyor,  or,  if  be  asked,  the  city  surveyor 
would  give  blm  tbe  grades,  but  upon  the  un- 
derstanding that  the  city  should  not  be  lia- 
ble for  the  errors  of  the  surveyor,  and  that  hi 
giving  such  grades  he  should  be  considered 
to  be  the  agent  of  the  contractor.  Tbe  evi- 
dence tends  to  show  that  the  city  surveyor 
did  set. stakes  and  mark  the  grades  thereon, 
and  that  tbe  grades  so  marked  were  errone- 
ous, and  that  tbe  contractor,  in  excavating 
to  tbe  depth  required  by  the  marks  upon  the 
stakes,  excavated  to  a  greater  depth  than 
required,  which  bad  to  be  refilled,  and  that 
be  suflTered  damages  in  consequence  thereof. 
The  contractor  now  claims  that  he  was 
compelled  to  perform  tbe  wwk  in  accordance 
with  the  grades  given  by  the  surveyor,  by 
tbe  superintendent  of  street  improvements, 
who,  after  the  contractor  bad  called  Ids  at- 
tention to  errora  in  the  grade,  directed  him 
to  follow  the  lines  and  grades  as  given  by 
the  surveyor.  As  we  have  seen  from  the  con- 
tract, tbe  contractor  was  required  to  conform 
the  street  to  the  profile.  He  was  not  obliged 
to  conform  tbe  g;rade  to  that  given  by  the 
city  surveyor,  but  could  have  ascertained 
the  same  through  any  other  surveyor,  and. 
If  be  saw  fit  to  request  the  city  surveyor  to 
give  him  tbe  grades,  he  made  htm  Ms  own 
agent,  and  agreed  that  tbe  city  should  not  be 
liable  for  bis  errors.  The  direction  of  the 
superintendent  of  street  Improvements  to  the 
contractor  to  proceed  and  conform  the  street 
to  the  grades  given  by  the  city  surveyor  is 
inconsistent  with  these  provisions  of  tbe  con- 
tract, and  is  a  material  variation  of  its  terms. 
The  question  thus  arises  as  to  whether  this 
officer  bad  the  power  to  modify  or  change  the 
contract  in  this  regard.  He  was  a  subordi- 
nate officer  in  the  department  of  public 
works.  His  duties  required  him  to  watch  the 
work  of  contractors,  and  see  that  their  work 
was  done  in  accordance  with  the  require- 
ments of  the  contract  and  upon  the  comple- 
tion of  the  work  to  give  a  certificate.  We 
think  he  had  no  power  to  change  or  modify 
the  contract,  or  to  relieve  the  contractor  from 
the  provisions  in  question.  This  question 
was  disposed  of  in  tills  court  as  early  as  tbe 
case  of  Bonesteel  v.  Mayor,  etc.,  of  N.  T.,  22 
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N.  T.  162.  In  that  case  the  common  council 
of  the  city  of  New  York  had  passed  an  ordi- 
nance directing  the  regulating  and  grading 
of  70th  street  from  10th  avenue  to  the  Hud- 
son rlrer,  the  work  to  be  performed  tinder 
the  directions  of  the  street  commissioner  and 
the  city  surveyor.  The  contract  provided 
that  the  rock  was  to  be  excavated  two  feet 
below  the  line  of  the  curbstone  grade.  The 
contractor  excavated  the  rock  only  one  foot 
below  such  grade,  and  claimed  that  this  was 
done  by  tie  direction  of  the  city  surveyor. 
Davles,  J.,  in  delivering  the  opinion  of  the 
court,  says  with  reference  to  this  contention 
that  "the  ordinance  under  which  the  work 
was  done  provided  that  the  street  was  to  be 
regulated  and  graded  under  such  directions 
as  should  be  given  by  the  street  commission- 
er and  one  of  the  city  surveyors.  The  first 
suggestion  to  be  made  in  reference  to  this 
provision  Is  that  the  ordinance  would  seem 
to  contemplate  Joint  directions  by  the  street 
commissioner  and  the  city  surveyor.  The 
direction  to  excavate  the  rock  only  to  the 
depth  of  one  foot  would  appear  to  have  been 
given  by  the  surveyor  only,  without  the  co- 
operation of  the  street  commissioner.  But  a 
conclusive  answer  to  this  view  of  the  case  la 
that  the  provision  of  the  ordinance  that  the 
work  should  be  done  under  such  directions 
as  should  be  given  by  these  officers  conferred 
no  authority  upon  them,  ot  either  of  them,  to 
change  or  modify  In  any  essential  particular 
the  provisions  of  the  contract  made  and  en- 
tered into  for  the  performance  of  the  work. 
The  ordinance  of  the  defendants  contemplat- 
ed that  the  work  was  to  be  done  under  a 
written  contract.  The  basis  of  that  contract 
was  the  proposal  or  speclflcation  issued  by 
the  proper  head 'of  department,  inviting  esti- 
mates. When  they  were  received,  and  the 
award  made  to  the  lowest  bidder,  and^  that 
award  confirmed  by  the  common  council,  all 
the  materials  for  the  written  contract  were 
provided.  When  the  contract  finally  became 
perfected,  signed,  and  executed,  no  officer  of 
the  defendants  had  any  authority  to  change 
its  provisions,  unless  expressly  authorized  by 
the  common  council.  No  such  authority  has 
been  shown  in  this  case,  or  any  acquiescence 
by  the  defendants  in  the  departure  from  the 
terms  of  the  contract  made  by  the  plaintiff's 
assignor  with  the  acquiescence  and  pursuant 
to  the  directions  of  the  city  surveyor.  Such 
departure  had  therefore  no  legal  Justification, 
and  the  plaintiff  has  therefore  himself  shovra 
a  nonperformance  on  his  part  of  what  he 
claims  was  his  contract  with  the  defend- 
ants." DiUon,  In  his  work  upon  Municipal 
Corporations,  at  section  451  (3d  Bd.),  says, 
with  reference  to  the  variance  or  modifica- 
tion of  a  contract,  that,  "where  the  contract 
Is  made  by  ordinance  in  the  statutory  mode, 
it  can  only  be  repealed  or  annulled  in  the 
same  manner."  In  City  of  Terre  Haute  v. 
Lake,  43  Ind.  480,  It  was  held  that  the  com- 
mon council  of  a  city  can  only  contract  by 


an  order,  resolution,  or  ordinance  passed  In 
the  manner  required  by  statute,  and  when 
thus  made  it  can  be  repealed  or  annulled  only 
by  the  vote  of  the  common  council.  See,  also, 
GladuB  V.  Black,  50  N.  Y.  145,  10  Am.  Rep. 
449;  Fitzgerald  v.  Moran,  141  N.  Y.  410,  36 
N.  B.  508;  Woodruff  v.  Roch.  &  Pittsburgh 
R.  Co.,  108  N.  Y.  39,  14  N.  E.  832;  Hague  v. 
City  of  Philadelphia,  48  Pa.  527;  and  North. 
Pac.  L.  &  M.  Ca  V.  East  Portland,  14  Or.  3. 
12  Pac.  4. 

The  Judgment  should  be  reversed  and  a 
new  trial  ordered,  with  costs  to  abide  the 
event,  unless  the  plaintiff  within  20  days 
stipulates  that  the  Judgment  may  be  reduced 
in  the  sum  of  |8,520,  and,  If  such  stipula- 
tion is  given,  then  the  judgment  be  modified 
accordingly,  and,  as  so  modified,  afSrmed, 
without  costs  of  this  appeal  to  either  party. 

MARTIN,  J.  (dissenting).  The  pUlntifl's 
testator  was  the  assignee  of  a  claim  of  one 
Benjamin  J.  Carr,  Jr.,  arising  under  a  con- 
tract made  between  him  and  the  city  of  New 
York  in  1889  for  regulating  and  grading 
Claremont  avenue  from  122d  street  to  127th 
street.  This  action  has  been  several  times 
tried,  and  was  before  this  court  on  a  former 
appeal.  Although  numerous  questions  were 
presented  upon  the  argument  and  by  the 
briefs  of  counsel,  yet,  In  view  of  our  pre- 
vious decision  In  this  case,  but  a  single  ques- 
tion is  presented  which  we  deem  It  neces- 
sary to  consider  at  this  time.  The  question 
we  shall  consider  arises  under  the  second 
cause  of  action  stated  In  the  complaint,  by 
which  the  plaintiff  seeks  to  recover  the  dam- 
ages sustained  by  the  orlgrlnal  contractor  by 
reason  of  his  having  l>een  required  by  the 
defendant  to  perform  a  large  amount  of  un- 
necessary work  in  the  fulfillment  of  his  con- 
tract. 

The  contention  of  the  plaintiff  Is  that  this 
loss  was  occasioned  by  the  action  of  the  de- 
fendant's ofllcers  and  employes  In  giving  the 
Contractor  an  incorrect  grade  of  the  street, 
and  then  compelling  him  to  conform  the 
street  to  the  grade  as  thus  given,  although  he 
at  the  time  insisted  that  it  was  wrong,  and 
objected  to  It  as  Inaccurate.  The  provision 
of  the  contract  relied  upon  by  the  defendant 
to  exempt  it  from  such  liability  In  effect  pro- 
vides that  a  city  surveyor,  at  the  request  of 
the  contractor,  will  be  directed  to  designate 
and  fix  grades  for  his  guidance  during  the 
progress  of  the  work  without  charge,  pro- 
vided that  the  city  shall  not  be  liable  for  any 
delay  or  any  errors  of  such  surveyor  in  giv- 
ing such  grades,  and  the  surveyor  shall  be 
considered  as  the  agent  of  the  contractor,  so 
far  as  the  giving  of  such  grade  Is  concerned, 
and  not  as  the  agent  of  the  city. 

It  Is  quite  evident,  under  this  provision 
of  the  contract,  that.  If  the  contractor  re- 
quested the  city  surveyor  to  designate  and 
fix  the  grades,  the  latter  would  be  regarded 
as  his  agent,  and  the  city  would  not  be  11a- 
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ble  for  any  delays  or  errors  of  sucb  surveyor. 
So,  also,  If,  without  objection,  the  contract- 
or used  the  grades  thus  given,  thereby  ac- 
quiescing In  and  ratifying  the  surveyor's 
action,  and  accepting  Iiim  as  tiis  agent,  with- 
in the  terms  of  the  contract,  the  city  would 
not  be  liable;  and  we  so  held  in  the  former 
decision  of  this  case.  170  N.  Y.  219,  63  N. 
E.  298.  But  we  also  held  that  the  contractor 
was  entitled  to  recover  for  losses  suffered  in 
grading  this  street  caused  by  the  errors  of 
the  city  surveyor  in  fixing  the  center  line, 
where  it  was  done  by  the  city  without  the 
request  or  acquiescence  of  the  contractor, 
and  the  contractor,  afterwards  distrusting  Its 
accuracy,  sought  to  have  it  properly  correct- 
.  ed,  but  failed,  and  finally  proceeded  with 
the  work  on  that  line,  as  he  was  directed  to 
do  by  the  superintendent  of  streets. 

When  our  former  decision  was  rendered 
there  was  evidence  tending  to  show  that 
that  was  the  situation  so  far  as  the  center 
line  established  by  the  city  surveyor  was  con- 
cerned, and  it  was  held  that  the  loss  sus- 
tained by  the  contractor,  due  to  the  inaccu- 
rate line,  was  a  proper  charge  against  the 
defendant,  and  might  he  recovered.  It  was 
then  said:  "It  cannot  be  reasonably  said 
that  under  this  state  of  facts  the  contractor 
had,  by  acquiescence,  made  the  city  surveyor 
his  agent.  On  the  contrary,  the  contractor 
was  reasonably  alert  to  discover  the  correct 
center  line,  and  followed  the  one  furnished 
him,  which  be  had  been  advised  by  his  own 
surveyor  was  inaccurate,  only  when  the  su- 
perintendent of  street  Improvements,  after 
being  fully  advised  as  to  all  the  facts,  oi^ 
dered  him  to  do  so."  As  the  evidence  then 
stood,  the  loss  sustained  by  the  contractor 
on  account  of  the  mistakes  as  to  the  grades, 
other  than  as  to  the  center  line,  was  not  re- 
coverable, as  there  was  then  no  sufficient 
evidence  to  show  that  the  contractor  had, 
after  objection  by  him,  proceeded  with  the 
work  in  accordance  with  such  grades  under 
compulsion  or  the  positive  direction  of  the 
city  authorities.  Upon  the  last  trial,  how- 
ever, the  evidence  In  that  respect  was  chan- 
ged, as  the  contractor  then  not  only  testified 
that  he  did  not  request  the  city  surveyor  to 
give  him  either  stakes,  lines,  or  grades,  but 
also  that  after  discovering  the  inaccuracy  of 
the  grade  furnished  by  the  city  surveyor  in 
other  respects,  as  well  as  to  the  center  line, 
he  saw  the  superintendent  of  street  improve- 
ments, called  his  attention  to  it,  and  re- 
quested him  to  look  at  the  discrepancies  in 
those  respects,  and  to  the  defects  in  the  lines 
and  grade.  To  this  request  the  superintend- 
ent replied  that  he  could  do  nothing  in  the 
matter,  but  that  the  letter  he  wrote,  In  which 
he  said,  "You  will  proceed  with  your  work 
•  •  •  in  accordance  with  the  grade  lines 
and  stakes  as  given  by  Mr.  Slator,  surveyor 
in  charge,"  was  specific,  and  that  the  plain- 
tiCt  would  have  to  follow  the  grades  and 
lines  as  given  by  the  engineer  in  charge. 
This  evidence  was  corroborated  by  the  wit- 


ness Burke,  who  testified  that  he  was  pres- 
ent upon  the  work  when  the  defendant's 
contract  with  the  original  contractor  was  dis- 
cussed; that  the  contractor  told  the  superin- 
tendent that  there  had  been  a  mistake  made 
by  Slator,  and  the  superintendent  repUed 
that  he  would  not  get  out  of  his  wagon  and 
examine  those  things,  but  that  he  should 
obey  the  orders  of  Mr.  Slator,  the  engineer 
In  charge  of  the  work,  and  work  by  his 
stakes  only.  With  this  evidence  In  the  case, 
the  Jury  was  Justified  in  finding  that  the  con- 
tractor was  reasonably  alert  to  discover  the 
correct  grade,  that  be  apprised  the  superin- 
tendent of  the  inaccuracy  of  that  furnished 
by  the  surveyor,  and  that  he  performed  the 
work  in  accordance  with  the  lines  and  grades 
thus  given  only  when  the  superintendent  of 
street  improvements,  being  advised  of  such 
inaccuracies,  ordered  him  to  do  so.  Under 
these  circumstances,  it  seems  quite  clear  that, 
upon  the  authority  of  our  former  decision  in. 
this  case,  the  recovery  on  the  last  trial  must 
be  sustained,  or  the  principle  of  that  deci- 
sion overruled. 

It  is  to  be  observed  that  the  provision  in 
the  contract  upon  wMch  the  defendant  re- 
lies relates  to  grades  as  a  whole,  and  not  to 
lines  or  grades  separately.  Hence  the  term 
"designate  and  fix  grades"  is  to  be  constru- 
ed as  involving  all  the  essentials  necessary 
to  the  complete  designation  and  establish- 
ment Of  the  entire  grade.  Including  the  nec- 
essary lines,  as  well  as  the  depth  and  height 
of  the  excavation  or  fiU.  Therefore,  in  con- 
sidering the  question  of  the  defendant's  lia- 
bility for  having  furnished  the  contractor 
with  an  erroneous  grade,  and  having,  with 
notice  of  its  inaccuracy,  insisted  upon  and 
required  blm  to  construct  the  street  upon 
and  in  accordance  with  it,  the  same  principle 
as  to  the  defendant's  liability  should  be  ap- 
plied to  the  error  relating  to  the  required  ex- 
cavation or  fill  as  was  applied  to  the  error 
as  to  the  center  line.  While  in  our  former 
decision  we  expressly  declined  to  pass  upon 
the  construction  of  that  term,  it  was,  bow- 
ever,  said:  "It  is  to  be  observed  that  this 
clause  of  the  contract  does  not  in  terms 
refer  to  lines,  or  center  lines,  but  requires 
the  surveyor  to  'designate  and  fix  grades.' 
It  may  be  that  the  designation  and  fixing  of 
grades  includes  the  giving  of  lines  and  center 
lines."  We  now  think  that  to  hold  that  the 
term  "designate  and  fix  grades"  does  not 
include  both  lines  and  grades,  and  apply  to 
required  excavation  and  filling  as  well  as  to 
the  center  line,  would  be  too  narrow,  and  an 
incorrect  construction  of  that  term  as  used 
in  and  intended  by  this  contract  Therefore 
we  are  of  the  opinion  that,  in  view  of  the 
change  in  the  evidence,  the  same  rule  ap- 
plies to  the  furnishing  of  the  grades  by  the 
city  surveyor,  and  the  requirement  of  the 
superintendent  of  street  Improvements  that 
the  work  should  be  conformed  thereto,  as 
was  applied  in  the  former  decision  to  the  line 
so  furnished:   the  facts  as  they  now  stand 
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being  essentially  the  same  as  to  each.  Ob- 
viously it  was  upon  the  basis  of  our  former 
decision  that  the  case  was  tried  and  deter- 
mined  by  the  courts  below,  as  upon  the  last 
trial  the  learned  trial  court  expressly  charged 
the  Jury  that,  before  the  plaintiff  could  re- 
coTer,  she  must  prove  to  Its  satisfaction  that 
the  contractor  was  directed  to  follow  the 
grades  and  lines  given  by  the  surveyor,  after 
the  defendant's  attention  was  called  to  the 
fact  that  they  were  Incorrect. 

But  It  Is  sought  to  be  maintained  that  the 
superintendent  of  street  improvements,  who 
was  the  chief  oflScer  under  the  commissioner 
of  public  works  having  direct  charge  and 
control  of  the  work  upon  contracts  for  the 
regulating  and  grading  of  streets,  had  no 
right  to  direct  the  contractor  to  follow  any 
grade  except  such  as  was  in  accordance  with 
the  profile.  It  Is  also  claimed  that  the  grades 
as  given  were  not  according  to  the  profile, 
and,  consequently,  although  the  contractor 
was  required  to  perform  the  work  under  the 
direction  of  the  bureau  of  which  the  superin- 
tendent was  the  head,  yet  that  the  con- 
tractor was  bound,  at  his  peril,  to  disregard 
any  and  all  directions  given  him  by  such 
officer,  and  rely  upon  the  profile  alone.  It 
does  not  seem  possible  that  a  city  could,  by 
its  officers  in  charge  of  the  work,  compel  the 
contractor  to  do  work  in  a  specified  way, 
and  then  require  him  to  expend  large  addi- 
tional sums  in  doing  it  otherwise,  without 
liability  upon  the  part  of  the  city  to  respond 
lu  damages  for  the  extra  work  occasioned 
by  its  wrongful  direction,  especially  where, 
as  In  this  case,  the  trial  court  was  Justified 
in  finding  not  only  that  the  action  of  the 
city  surveyor  in  giving  the  final  certtScate 
was  false  and  made  In  bad  faith,  but  also 
that  the  contractor  was  required  by  the  su- 
perintendent to  perform  the  work  In  accord- 
ance with  the  grade  furnished  by  the  city 
■surveyor,  against  the  protest  of  the  con- 
tractor, and  after  notice  by  him  to  the  super- 
intendent that  the  grades  thus  .given  were 
•erroneous.  As  sustaining  the  doctrine  con- 
tended for  by  the  defendant,  it  relies  upon 
the  cases  of  Bonesteel  v.  Mayor,  etc.,  of  N. 
Y.,  22  N.  Y.  162;  Gladus  v.  Black,  50  N.  Y. 
145,  10  Am.  Rep.  449;  Woodruff  v.  Roch.  & 
Pittsburgh  R.  Co.,  108  N,  Y.  39,  14  N.  E.  832; 
and  Fitzgerald  v.  Moran,  141  N.  Y.  419,  36 
N.  B.  508.  An  examination  of  those  cases 
discloses  that  they  are  clearly  distinguishable 
from  the  case  at  bar,  and  were  decided  upon 
principles  which  have  no  application  here. 
In  the  Boneateel  Case  it  was  held  that  where 
work  was  done  under  an  ordinance  for  the 
grading  of  the  street,  and  the  contract  un- 
der It  provided  in  express  terms  the  depth 
of  the  excavation  and  all  the  particulars  of 
the  work,  to  be  done  under  the  direction  of 
the  street  commissioner,  a  change  of  depth 
from  two  feet  to  one  could  not  be  made  by 
the  officer  having  superintendence  of  the 
work;  that,  as  the  common  council  author- 
ized the  street  commissioner  to  contract  only 


for  the  excavation  of  rock  one  foot  below 
the  grade,  he  had  no  right  to  enter  into  a 
contract  for  Its  excavation  two  feet  below  the 
line  of  the  curbstone  grade;  and  that,  by 
assuming  to  make  a  contract  dilferent  from 
that  authorized  by  the  common  council,  he 
acted  without  authority,  and  hence  there 
could  be  no  recovery.  The  Glacius  Case 
merely  holds  that  where  one  enters  into  a 
contract  to  furnish  materials  and  perform 
work,  and  materials  are  furnished  and  work 
performed,  but  not  done  In  the  manner  stlp- 
olated,  no  action  will  He  for  the  compensa- 
tion, and  that  at  least  a  substantial  perform- 
ance must  be  shown  before  a  recovery  can 
be  bad.  In  Woodruff  v.  Roch.  &  P.  R.  Co., 
the  plaintiff,  as  subcontractor,  made  a  cut 
through  an  elevation,  and  after  it  was  snb- 
stantlally  completed  the  sides  caved  in,  and 
the  plaintiff,  removed  the  earth,  upon  the  re- 
quest of  the  engineer  in  charge,  under  an 
agreement  that  it  should  be  taken  out  for  a 
price  specified;  it,  however,  appearing  that 
the  work  was  under  the  supervision  of  the 
original  contractors,  and  that  they  paid  all 
the  engineers,  and  entered  into  subcontracts 
for  the  performance  of  the  work.  In  an  ac- 
tion against  the  railroad  company,  It  was  held 
that  the  evidence  failed  to  show  any  liability 
upon  Its  part,  as  it  did  not  disclose  that  the 
work  was  done  under  any  express  or  Implied 
agreement  with  It.  The  Fitzgerald  Case  was 
an  action  upon  a  contract  for  plastering, 
which  provided  that  certain  designated  ce- 
ment should  be  mixed  with  equal  parts  of 
good,  sharp,  and  dry  sand,  while  the  mixture 
used  was  made  of  two  parts  of  sand  to  one 
of  cement,  and  It  was  held  that  neither  the 
superintendent  nor  the  architect  had  any 
right  to  thus  change  the  contract  Clearly 
the  principle  of  those  cases  has  no  applica- 
tion to  the  question  under  consideration. 

When,  however,  we  examine  the  cases  of 
Messenger  v.  City  of  Buffalo,  21  N.  Y.  196, 
199,  Mulholland  v.  Mayor,  etc.,  of  N.  Y.,  113 
N.  Y.  631,  632,  20  N.  E.  856,  Brady  v.  Mayor, 
etc.,  of  N.  Y.,  132  N.  Y.  415,  427,  30  N.  B.  757, 
and  Horgan  v.  Mayor,  etc.,  of  N.  Y.,  160  N. 
Y.  516,  523,  56  N.  B.  204,  we  there  And  the 
principle  applicable  to  the  case  at  bar,  and 
abundant  authority  to  sustain  the  recovery  In 
this  action.  In  the  Messenger  Case  the  city 
of  Buffalo  employed  the  plaintiff  to  pave  a 
street,  and  to  furnish  the  sand  for  that  pur- 
pose, under  a  contract  by  which  it  was  to 
grade  the  street,  and  the  work  of  paving  was 
to  be  performed  under  the  direction  of  the 
street  commissioner.  The  street  was  so  exca- 
vated that  a  quantity  of  sand  beyond  that 
specified  In  the  contract  was  necessary.  The 
plaintiff,  by  the  direction  of  the  street  com- 
missioner, furnished  the  excess  required,  and 
this  court  held  that  he  was  entitled  to  com- 
pensation therefor.  In  that  case  It  was 
claimed  that,  when  the  plaintiff  found  he 
could  not  fulfill  his  contract  In  all  particu- 
lars, he  should  have  obtained  the  action  of 
the  commtm  council  before  commencing  or 
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continuing  the  work,  bat  this  court  said: 
"This  could  not  have  been  absolutely  requir- 
ed to  enable  him  to  recoTer.  The  corporation 
had  authorUsed  the  street  commissioner  to 
make  the  contract,  and  the  contract  made 
provided  that  the  work  should  be  done  under 
the  direction  of  such  commissioner.  This 
plainly  intended  that  the  street  commissioner 
might  direct  In  regard  to  variations  rendered 
necessary  by  the  action  of  the  city  authori- 
ties." In  the  Mulholland  Case  there  was  a 
contract  between  the  plaintUf's  assignor  and 
the  defendant  for  grading  and  flagging  one 
of  Its  streets.  Through  the  erroneous  action 
of  the  defendant's  engineer,  more  work  was 
required  of  the  contractor  than  would  have 
been  necessary  under  the  contract,  and  it 
was  held  that  the  plaintiff  was  entitled  to  re- 
cover. The  Court  said:  "The  change  was 
erroneous,  and  if  in  the  correction  of  the  er- 
ror, or  by  reason  of  it,  the  plaln£iff  perform- 
ed extra  labor  and  incurred  increased  ex- 
pense, he  Is  entitled  to  recover  according  to 
its  value  and  amount."  In  Brady  v.  Mayor, 
etc.,  of  N.  Y.,  Parker,  J.,  said:  "It  is  quite 
clear  that  It  was  the  Intention  of  the  parties 
under  this  contract  that  the  contractor  should, 
in  its  execution,  be  governed  by  the  direction 
of  such  of  defendant's  officers  as  it  declared 
in  the  contract  should  represent  It  So  if  the 
grade  should  be  mistakenly  given  to  the  con- 
tractor by  the  surveyor,  and  the  work  should 
be  done  in  conformity  therewith,  and  certifi- 
cates of  completion  afterwards  given,  the  de- 
fendant could  not  thereafter  object  that  the 
plaintiff  should  not  be  compensated,  because, 
as  the  result  of  a  misdirection  by  its  ofiicers, 
the  specifications  bad  not  been  literally  com- 
plied with."  The  Mulholland  Case  was  there 
considered,  and  the  principle  established  by 
it  reaffirmed.  These  cases  were  again  ex- 
amined by  this  court  in  Horgan  v.  Mayor, 
etc.,  of  N.  y.,  where  Judge  Bartlett  said: 
"It  has  been  frequently  held  that  If  a  munici- 
pal corporation,  by  its  own  act,  causes  the 
work  to  be  done  by  a  contractor  to  be  more 
expensive  than  It  otherwise  would  have  been, 
according  to  the  terms  of  the  original  con- 
tract. It  is  liable  to  him  for  the  increased  cost 
or  extra  expense."  See,  also,  Moore  v.  May- 
or, etc.,  of  N.  Y.,  73  N.  Y.  238,  29  Am.  Rep. 
134:  Reilly  v.  City  of  Albany,  112  N.  Y.  30, 
19  N.  E.  508;  and  Van  Dolsen  v.  Bd.  of  Edu- 
cation, 162  N.  Y.  446,  452,  56  N.  E.  990. 

An  examination  of  the  foregoing  authori- 
ties, and  the  consideration  of  the  decision  in 
this  case  upon  a  former  appeal,  render  It 
quite  obvious  that,  under  the  evidence  as  it 
appears  In  the  record  of  the  trial  under  re- 
view, the  plaintiff  was  entitled  to  recover  for 
the  additional  work  he  was  compelled  to  per- 
form by  reason  of  the  erroneous  grade  given 
him  by  the  surveyor  in  charge,  and  according 
to  which  he  was  required  by  the  superin- 
tendent of  street  Improvements,  with  a  full 
knowledge  of  the  facts,  to  grade  the  street, 
and  by  whom  he  was  subsequently  required 
to  change  such  grade  at  a  large  additional 


outlay.  These  considerations  lead  to  the  con- 
clusion that  the  judgment  appealed  from 
should  be  affirmed. 

GRAY,  CULLEN,  and  WERNER,  JJ.,  con- 
cur with  HAIGHT,  J.  PARKER,  O.  J„  and 
VANN,  J.,  concur  with  MARTIN,  J. 

Judgment  accordingly. 


(178  N.  T.  4W) 
KNOWLES  V.  CITY  OP  NEW  YORK  et  al. 

(Court  of  Appeals  of  New  York.     Nov.  10, 
1908.) 

PRAUD-PLEADINO— ACTION  BY  TAXPATBK— 
MUNICIPAL  CONTRACT— LIMIT- 
ING COUPBTITION. 

1.  In  Stating  a  cause  of  action  based  on  fraud, 
the  facts  or  intent  must  be  so  alleged  that  the 
court  can  see  whether  they  were  fraudulent  or 
not. 

2.  Plaintiff  sued  to  annul  a  contract  by  the 
commissioners  of  the  new  £ast  River  Bridge,  in 
tlie  city  of  New  York,  alleging  that  the  commis- 
sioners fraudulently  prescribed  in  their  specifi- 
cations that  proposals  would  be  received  only 
from  bidders  possessing  plants  sufficient  to  do  the 
work,  and  that  there  would  l>e  excluded  steel 
containing  more  than  a  specified  percentage  of 
foreign  elements;  that  these  conditions  were 
imposed  for  the  purpose  of  limiting  competition 
to  a  small  class  of  bidders;  and  further  cliar- 
ged  that  the  cost  of  the  work  was  thereby  in- 
creased. There  was  no  allegation  of  fraud,  ex- 
cept a  statement  that  their  action  was  taken' 
with  the  intent  to  limit  the  class  of  bidders. 
Laws  1885,  c.  789,  i  3,  gave  the  commission- 
ers power  to  perform  the  work  by  contract  or 
by  competition.  Held,  that  their  intent  to  lim- 
it competition,  if  true,  both  in  the  class  of  con- 
struction and  the  character  of  the  material, 
was  not  illegal,  under  such  act,  nor  fraudulent. 

3.  The  fact  that  commissioners  for  the  erec- 
tion of  the  new  E2ast  River  Bridge,  in  the  con- 
tract therefor,  required  the  insotion  of  provi- 
sions of  the  labor  law,  which  was  subsequently 
held  invalid,  does  not  make  the  contract  frandu- 
lent,  nor  render  it  void,  though  it  may  have  in- 
creased the  cost  of  the  work,  especially  as  the 
commissioners  might,  without  competition  or  ad- 
vertisement, enter  into  a  new  contract  with  the 
same  contractor,  and  therefore  had  power  to 
waive  the  illegal  conditions. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  William  P.  Knowles  against  the 
city  of  New  York  and  others.  From  a  Judg- 
ment of  the  Appellate  Division  (77  N.  Y. 
Supp.  1130)  affirming  an  interlocutory  judg- 
ment of  the  Special  Term  overruling  a  de- 
murrer to  the  answer  of  defendants,  and  re- 
versing an  Interlocutory  judgment  of  the 
Special  Term  overruling  a  demurrer  to  the 
complaint,  and  directing  that  It  be  dismissed, 
plaintiff  appeals.    Affirmed. 

L.  Laflin  Kellogg  and  Alfred  C.  Pettfi, 
for  appellant.  William  0.  Trull  and  Deles 
McCurdy.  for  respondent  Pennsylvania  Steel 
Co.  George  L.  Rives,  Corp.  Counsel  (James 
McKeeu,  of  counsel),  for  respondents  city  of 
New  York  et  al. 

IT  1.  See  Praud,  toI.  23,  Cent.  Die.  I  tl:  Pleadlnc, 
vol.  39,  Cent.  DlB.  |  28i. 
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CUIXB2N,  J.  Ab  to  the  practice  In  this 
case,  It  is  sufficient  to  say  that  the  judg- 
ment under  review  proceeded  on  the  ground 
that  the  complaint  did  not  state  a  good  cause 
of  action,  and  the  only  question  presented  to 
UB  is  the  sufficiency  of  tliat  complaint.  The 
action  Is  brought  by  a  taxpayer  of  the  city 
of  New  York  against  the  city,  the  commis- 
sioners of  the  East  River  Bridge,  and  the 
Pennsylvania  Steel  Company,  to  declare  void 
a  contract  entered  into  between  the  said  com- 
missioners and  the  company  for  the  construc- 
tion of  the  approaches  to  the  bridge;  to  en- 
Join  the  continued  performance  of  said  con- 
tract, and  the  further  payment  of  any  mon- 
eys on  account  thereof;  and  to  recover  the 
moneys  thitherto  paid  thereon.  The  com- 
plaint sets  forth  the  act  of  the  Liegislature  au- 
thorizing the  construction  of  the  bridge  (chap- 
ter 789,  p.  1687,  Laws  1895);  the  appoint- 
ment of  certain  of  the  defendants  as  com- 
missioners under  the  provisions  of  the  act; 
the  advertisement  by  said  commissioners  for 
sealed  proposals  or  bids  for  the  construction 
of  the  steel  and  masonry  approaches  to  the 
suspended  structure  of  the  bridge;  the  spec- 
ifications of  the  work  to  be  done  and  the 
material  to  be  furnished;  the  terms  and  con- 
ditions of  the  contract  into  wMch  the  suc- 
cessful bidder  would  be  required  to  enter; 
the  receipt  of  several  proposals  from  various 
bidders,  and  the  amounts  of  their  respective 
bids;  the  award  of  the  contract  to  the  de- 
fendant the  Pennsylvania  Steel  Company, 
and  the  execution  of  the  contract  in  pursu- 
ance of  such  award;  and  the  entry  of  such 
company  upon  the  performance  of  said  con- 
tract. The  legality  of  the  contract  is  assailed 
on  several  grounds  stated  in  the  complaint 
FUrst,  it  Is  alleged  there  were  discrepancies 
in  the  notices  furnished  to  the  contractors. 
Ill  i^ome  of  the  notices  it  was  stated  that  a 
certified  check  for  $6,000  must  accompany  the 
proposals,  and  that  the  successful  bidder 
would  be  required  to  execute  a  bond  in  the 
penalty  of  $200,000  for  the  performance  of 
the  contract.  In  others  the  amount  of  the 
certified  check  was  given  as  $12,000,  and 
that  of  the  bond  as  $400,000.  Second.  The 
notice  contained  the  following  provision: 
"As  by  far  the  greater  part  of  this  work  can 
be  executed  only  by  bridge  establishments  of 
the  first  class,  bids  will  be  received  only  from 
such  parties  as  have  the  requisite  plant  and 
facilities  which  have  been  In  successful  oper- 
ation on  work  of  similar  character  for  at 
least  one  year.  The  bidders  must  be.  In  the 
opinion  of  the  commissioners,  fully  qualified, 
both  by  experience  and  in  appliances,  to  ex- 
ecute work  of  this  character  and  importance 
according  to  the  highest  standard  of  such 
work  at  the  present  time."  Third.  The  spec- 
ifications prescribed  that  the  finished  steel  to 
be  furnished  under  the  contract  should  not 
contain  to  exceed  .06  of  1  per  cent,  of  phos- 
phorus, .04  of  1  per  cent,  of  sulphur,  .80  of 
1  per  cent,  of  manganese,  and  .85  of  1  per 
cent  of  silicon.    Fourth.  That  the  speclfica- 


tlons  and  contract  required  the  contractor  to 
comply  with  the  provisions  of  the  labor  law 
(chapter  415,  p.  461,  Laws  1897),  requiring 
the  contractor  to  pay  the  prevailing  rate  of 
wages,  to  employ  his  laborers  only  eight 
hours  a  day,  and  to  use  only  stone  cut  with- 
in the  state  of  New  York.  The  only  allega- 
tion of  fraud  in  the  complaint  Is  the  follow- 
ing: "Fourteenth.  Upon  Information  and  be- 
lief, that  the  said  contracts  and  specifica- 
tions, and  the  said  advertisement  for  bids 
and  proposals  for  the  doing  of  said  work, 
were  fraudulently  prepared  and  issued,  and 
the  said  requirements  of  said  advertisements 
that  bids  would  be  received  only  from  par- 
ties having  the  requisite  plant  and  fadlitleB, 
wlilch  had  been  in  successful  operation  on 
work  of  similar  character  for  at  least  one 
year,  and  of  the  specification  providing  that 
the  finished  steel  should  not  contain  to  ex- 
ceed .06  of  1  per  cent,  of  phosphorus,  .04  of 
1  per  cent  of  sulphur,  .80  of  1  per  cent  of 
manganese,  and  .35  of  1  per  cent  of  silicon, 
were  unreasonable  and  unfair,  and  were 
fraudulently  prepared  and  issued  with  the 
purpose  and  intent  of  limiting  competition 
and  confining  the  same  to  a  small  class  of 
bidders,  and  did  limit  competition  and  confine 
the  same  to  a  small  class  of  bidders,  thereby 
Increasing  the  cost  of  the  work,  as,  by  said 
requirements,  although  competent  and  re- 
liable bidders,  with  the  requisite  plant  and 
facilities,  desired  to  submit  bids  and  propos- 
als for  the  doing  of  said  work,  they  were 
prevented  from  so  doing  unless  their  plant 
and  faculties  had  been  in  successful  opera- 
tion on  work  of  a  similar  character  for  at 
least  one  year;  that  the  requirement  In  the 
specification  as  to  the  elements  of  finished 
steel  tended  to,  and  actually  did,  increase 
the  price  of  the  work,  because  it  prohibited 
the  furnishing  of  steel  by  any  other  company 
than  the  Oarbon  Steel  Company,  whose  steel 
alone  meets  the  requirements  and  conditions 
of  said  spedflcations,  although  steel  manu- 
factured by  other  companies  than  said  Car- 
bon Steel  Oompany  is  equally  good,  and  well 
adapted  for  the  purposes  of  .said  proposed 
work."  It  Is  also  charged  by  the  complaint 
that  the  provisions  concerning  the  labor  law 
Increased  the  cost  of  the  work. 

The  commissioners  for  building  the  bridge 
did  not  derive  their  powers,  duties,  and  au- 
thority from  the  charter,  but  from  the  spe- 
cial act  of  the  legislature  which  provided  for 
the  construction  of  the  bridge.  At  the  time 
of  the  commencement  of  the  work.  New  York 
and  Brooklyn  were  separate  municipalities. 
The  Greater  New  York  charter  of  1897, 
which  consolidated  the  two  cities,  did  not  In 
any  way  repeal  or  modify  the  act  of  1895 
directing  the  construction  of  the  bridge.  The 
prosecution  of  the  work  still  continued  under 
the  commissioners  appointed  for  the  pur- 
pose until  by  the  revised  charter  of  1901 
(section  595,  subd.  5;  Laws  1901,  p.  252)  the 
board  of  commissioners  was  abolished,  and 
Its  powers  and  duties  devolved   upon   the 
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commissioner  of  bridges  of  the  city  of  New 
York.  It  was  properly  held  by  both  the 
coarts  below  that  the  power  of  the  com- 
missioners tn  the  constmctlon  of  the  bridge 
was,  under  the  statute,  plenary,  and  not  lim- 
ited or  qualified  by  charter  provisions  con- 
cerning the  letting  of  contracts.  This  was 
necessarily  so,  for  several  reasons.  At  the 
time  the  work  was  commenced,  the  commis- 
sioners were  not  agents  of  a  single  munic- 
ipality, but  of  two  cities,  whose  charter  pro- 
visions might  conflict.  Even  after  consolida- 
tloh  the  provisions  of  the  New  York  charter 
relating  to  the  letting  of  contracts  were  such 
as  could  not  be  made  applicable  without  sub- 
jecting the  conduct  of  the  trustees  to  review 
and  control  by  other  city  authorities,  while 
the  Intent  of  the  statute  was  to  vest  power 
and  discretion  In  the  construction  work  ex- 
clusively in  the  trustees.  This  was  render- 
ed necessary  by  the  exceptional  character  of 
the  work.  Its  magnitude  was  such  as  to  pre- 
vent the  work  being  let  In  a  single  contract, 
and  the  unforeseen  dUBcultles  which  might 
be  encountered  would  equally  preclude  such 
a  course.  While  some  parts  of  the  work  and 
much  material  might  be  the  subject  of  sepa- 
rate contracts,  still  it  might  be  necessary  to 
do  other  parts  by  day's  work.  Speed  In  the 
construction  of  the  bridge  was  of  the  great- 
est Importance,  not  only  because  of  the  press- 
ing public  need  for  its  use,  but  In  view  of  the 
enormous  Interest  account  continually  in- 
creasing as  the  work  progressed.  These  con- 
siderations were  appreciated  by  this  court 
in  the  case  of  People  ex  rel.  Murphy  v.  Kelly, 
76  N.  Y.  475— a  litigation  which  arose  with 
reference  to  the  New  York  and  Brooklyn 
Bridge.  Though  the  successful  construction 
of  the  first  bridge  doubtless  solved  many 
doubtful  problems,  the  considerations  refer- 
red to  by  the  court  In  the  Kelly  Case  bear 
with  almost  equal  force  on  the  case  now  be- 
fore us. 

With  this  brief  statement  of  the  powers  of 
the  commissioners,  we  may  now  review  the 
charges  against  them  found  in  the  complaint. 
There  Is  no  allegation  that  the  discrepancy 
in  the  notices  issued  to  contractors  in  any 
way  affected  the  bidding;  nor  is  it  alleged 
that  It  was  other  than  a  blunder,  and  not  the 
result  of  design;  nor  is  there  any  allegation 
that  the  award  of  the  contract  to  the  steel 
company  was  made  in  bad  faith.  It  is,  how- 
ever, charged  that  the  commissioners  fraud- 
ulently prescribed  In  their  notices  and  speci- 
fications that  proposals  would  be  received 
from  those  bidders  only  who  possessed  plants 
requisite  to  the  work,  and  whose  plants  had 
been  In  successful  operation  for  at  least  one 
year,  and  that  there  would  be  excluded  steel 
containing  more  than  a  specified  percentage 
of  foreign  elements,  "with  the  purpose  and 
Intent  of  limiting  competition  and  confining 
the  same  to  a  small  class  of  bidders";  and  it 
is  also  charged  that  the  cost  of  the  work 
was  increased  thereby.  While  It  is  alleged 
that  this  action  was  had  fraudulenUy,  there 


is  no  allegation  of  fact  to  support  the  charge, 
except  the  statement  that  it  was  made  with 
the  purpose  and  intent  of  limiting  the  class 
of  bidders.  "The  mere  general  allegations  of 
fraud  or  conspiracy  are  of  no  value  as  stat- 
ing a  cause  of  action."  Wood  v.  Amory,  105 
N.  Y.  278;  Van  Weel  v.  Winston,  115  U.  S. 
228,  6  Sup.  Ct  22,  29  U  Ed.  384;  Cohn  v. 
Goldman,  76  N.  Y.  284;  Knapp  v.  City  of 
Brooklyn,  97  N.  Y.  520,  The  plalntUT  must 
state  what  the  facts  or  intent  was,  so  ttaat 
the  court  may  see  whether  they  were  fraudu- 
lent or  not,  and  his  characterization  of  them 
as  such  is  not  sufficient  That  the  commis- 
sioners Intended  by  the  specifications  to  limit 
the  class  of  bidders  Is  unquestionable,  and 
that  they  intended  to  limit  the  character  of 
material  to  be  furnished  under  the  contract 
is  equally  unquestionable;  but  the  imposi- 
tion of  such  limitations,  so  far  from  being 
fraudulent,  may  have  been  dictated,  and 
presumably  were  dictated,  solely  by  regard 
for  the  advantage  and  Interest  of  the  munic- 
ipality. As  already  said,  the  commissioners 
were  not  obliged  to  do  the  work  or  obtain 
the  materials  by  contract;  and,  if  they  did 
see  fit  to  contract,  they  were  not  bound  to 
award  the  contract  by  competition.  It  was 
their  duty  to  see  that  the  material  of  which 
the  structure  was  built  was  of  snob  character 
as  to  secure  safety  and  permanence,  and  this 
even  though  at  an  enhanced  cost  It  may  be 
true,  as  stated  in  the  complaint,  that  other 
steel,  Just  as  good  as  that  called  for  by  the 
specifications,  could  be  secured  at  a  less 
price;  but  the  question  of  the  kind  of  steel 
to  be  adopted  was  a  question  to  be  determin- 
ed by  the  commissioners,  not  by  the  courts. 
So,  also,  the  requirement  that  bidders  should 
have  a  plant  which  had  been  in  successful 
operation  for  at  least  a  year  might  have  been 
dictated  by  the  wisest  economy.  Every  one 
knows  that  delays  are  sure  to  occur  in  great 
public  improvements.  This  very  bridge,  as 
well  as  Its  predecessor,  is  a  particular  ex- 
ample of  that  truth.  The  first  bridge  should 
have  been  finished  long  before  It  was,  and 
the  present  bridge  should  have  been  flnisbed 
long  before  now.  A  lawsuit  against  the  sure- 
ties of  a  defaulting  or  incompetent  contractor 
would  be  an  Insufficient  compensation  to  tbe 
traveling  public  for  the  inconvenience,  or  to 
the  municipality  for  its  Interest  accoimt  run- 
ning on  at  the  rate  of  hundreds  of  thousands 
of  dollars  a  year.  Therefore,  as  tbe  com- 
missioners were  not  limited  by  the  statute 
to  performance  of  the  work  by  contract  or 
by  competition,  their  Intent  to  limit  the  com- 
petition both  in  class  of  contractors  and  in 
character  of  material  was  in  Itself  neither 
Illegal  nor  fraudulent.  If  it  had  been  char- 
ged that  the  commissioners,  knowing  and  be- 
lieving that  the  restrictions  and  limitations 
Imposed  would  not  be  conducive  to  tbe  suc- 
cessful prosecution  of  the  work,  and  would 
be  disadvantageous  to  the  city  of  New  York, 
had  corruptly,  with  Intent  to  benefit  the  steel 
company  or  some  other  favorite  contractor. 
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Imposed  these  limitations,  a  different  qaes- 
tion  would  be  presented.  It  Is  to  be  ob- 
serred,  bowever,  that  the  plaintiff  has  care- 
txAlj  abstained  from  any  charge  of  that 
character.  These  views  also  dispose  of  the 
objection  to  the  commissioners'  action  in  that 
it  failed  to  award  the  contract  to  the  lowest 
bidder. 

We  are  now  brought  to  the  effect  of  the 
incorporation  of  the  provisions  of  the  labor 
law  into  the  contract  between  the  commls- 
8l6ners  and  the  steel  company.  The  con- 
tract was  made  before  this  court  had  render- 
ed its  decision  in  the  case  of  People  ex  rel, 
Hodgers  ▼.  Coler,  16«  N.  Y.  1,  59  N.  a  716, 
declaring  the  provisions  of  that  statute  un- 
constitutional. Before  that  decision  both 
branches  of  the  Supreme  Court  had  upheld 
the  Talldity  of  the  law.  Meyers  ▼.  City  of 
New  York,  32  Misc.  Bep.  522,  66  N.  Y.  Supp. 
756,  afDrmed  on  opinion  below  in  64  App. 
DiT.  631,  66  N.  Y.  Supp.  765.  It  is  doubtless 
tme,  as  claimed  by  counsel  for  the  respond- 
ent, that  an  unconstitutional  statute  is  void 
and  of  no  effect  at  the  time  of  Its  enactment, 
not  merely  from  the  subsequent  adjudication 
to  that  effect  by  the  courts.  It  is  also  true 
that  every  one  is  presumed  to  know  the  law. 
But  every  one  of  sense  knows  that  this  pre- 
sumption Is  not  in  strict  accordance  with  the 
fact  that  no  one  can  know  all  the  law,  and 
that  some  apparently  know  almost  no  law. 
The  presumption,  however,  obtains  because 
it  is  necessary  that  it  should  obtain  for  gov- 
ernment to  exist,  otherwise  the  greatest  ig- 
norance would  confer  the  greatest  license. 
But  while  mistakes  In  the  law  will  not  re- 
lieve one  from  liability  for  his  act,  in  cases 
where  Intent  or  good  faith  is  the  Issue  the 
party's  knowledge  of  the  law  may  be  mate- 
rlaL  United  States  v.  Realty  Co.,  163  U.  8. 
427. 11  Sup.  Ct  1120,  41  L.  Ed.  216.  It  is  not 
pretended  that  in  inserting  these  conditions 
in  the  contract  the  commissioners  acted  in 
bad  faith,  or  In  the  belief  that  the  law  was 
invalid.  In  the  state  of  the  Judicial  decisions 
at  the  time,  prudence  would  seem  to  have  dic- 
tated that  the  commissioners  should  comply 
with  the  statute.  Therefore,  though  it  may 
be  that  the  commissioners'  action  in  this  re- 
spect was  illegal,  corrupt  it  was  not,  nor  is 
it  charged  to  have  been.  In  the  Rodgers 
Case,  in  which  the  provisions  of  the  labor 
law,  so  far  as  they  related  to  the  action  of 
municipalities,  were  declared  unconstitution- 
al, it  was  held,  not  that  a  contract  imposing 
these  conditions  on  the  contractor  was  void, 
but  that  the  contractor  could  violate  them, 
and,  notwithstanding  such  violation,  recover 
bis  pay,  not  on  a  quantun)  meruit,  the  value 
of  the  work  done,  but  the  contract  price. 
That  decision  controls  the  present  case.  The 
learned  counsel  for  the  appellant  seeks  to 
distinguish  the  cases  in  two  respecta  He 
contends,  first,  that  in  the  Rodgers  Case 
there  was  no  proof  that  the  labor  law  provi- 
sions of  the  contract  enhanced  the  cost  of 
the  work,  while  in  the  present  one  that  fact 


Is  expressly  charged  In  tbe  complaint  The 
distinction  is  not  well  founded.  The  grou&d 
on  which  the  decision  in  the  Rodgers  Case 
proceeded  was  that  the  provisions  of  the  la- 
bor law  necessarily  Increased  the  cost  of  the 
work  to  the  municipality,  and  that  the  Legis- 
lature was  without  power  to  impose  upcsi  the 
municipality  and  its  taxpayers  such  a  bur- 
den. The  second  distinction  sought  to  b« 
drawn  is  that  in  the  Rodgers  Case  the  con- 
tract had  been  completed,  while  here  it  has 
not  It  is,  however,  charged  in  the  complaint 
that  the  contractor  had  entered  on  tbe  per- 
formance of  tbe  work,  and  received  pay- 
ments on  account  of  it  from  the  city,  which 
the  plaintiff  seeks  to  have  returned.  So  far 
as  the  payments  had  been  actually  made,  the 
Rodgers  Case  unquestionably  governs,  and 
the  contractor  cannot  be  required  to  restore 
them.  But  the  principle  of  tbe  Rodgers  Case 
seems  equally  applicable  to  tbe  further  exe- 
cution of  the  contract  The  contract  is  an 
entire  one.  The  contractor,  naturally,  in  the 
ordinary  course  of  business,  has  incurred  ex- 
pense in  contemplation  of  performance  of  the 
whole  contract  Payment  only  for  the  work 
done  and  materials  furnished  would  not  com- 
pensate it  for  the  expenditures  made  or  the 
obligations  assumed.  The  difference  in  fact  on 
which  the  counsel  lays  stress  Justifies  no  dis- 
tinction in  principle.  We  reiterate  the  language 
of  Judge  Haight  in  People  ex  reL  North  v. 
Featherstonbaugh,  172  N,  Y.  112,  64  N.  B. 
802,  60  L.  R.  A.  768:  "But  the  contract  in 
this  case  does  not  depend  upon  the  labor  law 
for  its  consideration.  The  provisions  of  that 
statute  incorporated  into  the  specifications 
are  extraneous  matters  which  have  no  mate- 
rial effect  upon  the  main  provisions  of  the 
contract,  and  cannot  affect  those  provisions 
unless  it  may  tend  to  Increase  the  cost  of  the 
work.  The  contractors  must  be  presumed  to 
have  known  the  law,  and  consequently  to 
have  known  that  the  provision  with  refer- 
ence to  the  rate  of  wages  was  unconstltu- 
tionaL  They  are  deemed,  therefore,  to  have 
made  their  bid  with  this  understanding,  even 
independent  of  the  notice  which  was  given  to 
them  by  the  commissioners." 

Though  we  rest  our  disposition  of  this 
branch  of  the  case  on  the  decision  of  People 
ex  rel.  Rodgers  t.  Coler,  there  Is  another 
ground  on  which  the  action  of  the  courts  be- 
low should  be  upheld.  As  already  said, 
though  the  action  of  the  commissioners  in  in- 
serting in  the  contract  tbe  conditions  of  the 
labor  law  may  have  been  illegal,  it  was  not 
fraudulent  or  corrupt.  If  these  provisions 
avoided  the  contract,  still,  as  the  commission- 
ers might,  immediately  after  the  decision  of- 
this  court  declaring  their  Illegality,  have, 
without  competition  or  advertisement  enter- 
ed into  a  new  contract  with  the  steel  compa- 
ny upon  tbe  same  terms  and  conditions,  ex- 
cept those  required  by  the  labor  law  (a 
course  which  is  by  no  means  certain  it  would 
not  have  been  prudoit  to  take,  rather  than 
to  Interrupt  and  delay  the  prosecution  of  the 
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work),  It  is  clear  that  they  could  have  waived 
the  illegal  conditions.  Hence  it  is  not  within 
the  power  of  the  taxpayer  to  cancel  or  an- 
nul a  contract  which  the  commissioners  de- 
termined to  continue  In  force. 

The  judgment  appealed  from  should  be  af- 
flrmed,  with  costs. 

PARKER,  G.  J.,  and  ORAY,  HAIOHT, 
MARTIN,  .YANN,  and  WERNER,  33.,  con- 
cur. 

Judgment  a£9rmed. 


(176  N.  T.  my 

KNICKERBOCKER  ICE  CO.  t.  FORTY- 
SECOND  ST.  &  GRAND  ST. 
FERRY  R.  CO.  et  a1. 

(Court  of  Appeals  of  New  York.    Not.  10, 
1903.) 

MUNICIPAL  CORPORATIONS— TIDE-WATER  AND 
SUBMBRQED  LANDS— TITLE— WHARFS. 

1.  The  city  of  New  York  holds  title  within 
the  tideway  and  submerged  lands  of  the  Hud- 
son river,  granted  by  the  acts  of  the  Lesisla- 
tupe  (I^ws  1807,  p.  125,  c.  115;  Laws  1826,  p. 
43,  c.  58;  Laws  1837,  p.  166,  e.  182)  and  the 
Dongan  and  Montgomerie  charters,  subject  to 
the  right  of  the  public  to  use  of  the  river  as  a 
water  highway. 

2.  The  city  of  New  York  holds  title  In  the 
lands  in  its  public  streets  in  trust  for  the  pub- 
lic use. 

3.  Where  streets  of  the  city  of  New  York  and 
navigable  waters  meet,  the  general  public  has 
a  right  of  passage,  and  the  highway  is  by  opera- 
tion of  law  extended  over  a  wharf  or  bulkhead 
built  nt  the  end  of  a  street. 

4.  The  provision  in  Laws  1837,  p.  166,  c.  182, 
granting  additional  submerged  lands  to  the  city 
of  New  York,  that  such  lands  should  be  used 
to  create  an  exterior  street,  to  which  the  other 
streets  of  the  city  intersecting  the  Hudson  river 
should  be  extended,  was  withm  the  power  of  the 
Legislature. 

5.  Forty-third  street,  in  the  city  of  New  York, 
was  laid  out  under  liiws  1807,  p.  125,  c.  115, 
to  high-water  mark  on  the  Hudson  river,  and 
by  Laws  1837,  p.  166,  c.  182,  was  extended  to 
the  exterior  line  of  the  city.  In  1852  the  city 
conveyed  a  pier  situated  in  Hudson  river,  in 
Forty-Third  street.  Certain  described  proper- 
ty beginning  at  a  point  formed  by  the  iijtersec- 
tion  of  Forty-Third  street  with  the  easterly  line 
of  Twelfth  avenue,  "together  with  the  extent 
of  the  present  width  of  the  street  with  the  right 
of  wharfage  thereon  and  together  with  all  and 
singular  the  tenements,  hereditaments."  etc., 
subject  to  the  right  of  the  city  to  order  the  pier 
extended  into  the  river  at  the  expense  of  the 
grantee,  or  with  the  right  in  the  city  to  extend 
the  pier  at  its  expense,  or  grant  the  right  to  oth- 
er parties  to  extend  the  pier  if  the  grantee 
should  fail  to  extend  It  when  directed,  in  which 
event  the  right  of  wharfage  at  the  portion  of 
the  pier  extended  was  to  belong  to  the  parties 
at  whose  expense  the  extension  was  made.  Held 
not  to  convey  the  absolute  fee  to  the  land  cov- 
ered by  the  pier,  but  only  the  right  to  maintain 
a  pier  and  collect  wharfage  at  the  foot  of  Forty- 
Third  street,  in  the  Hudson  river,  whenever 
that  point  should  be  located  by  lawful  authority; 
the  city  having  no  right  to  convey  the  land  in 
contravention  of  the  public  trust  under  which 
It  held  it. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 
Action  by  the  Knickerbocker  Ice  Company 


against  the  Forty-Second  Street  &  Orand 
Street  Ferry  RaUroad  Company  and  others. 
From  a  Judgment  of  the  Appellate  Division 
(83  N.  Y.  Supp.  469)  affirming  a  judgment  tor 
defendants  (78  N.  Y.  Supp.  838),  plaintiff  ap- 
peals.   Affirmed. 

Albert  Stickney  and  M.  Edward  Kelley,  for 
appellant  Jamee  A.  Deerlng  and  Henry  A. 
Robinson,  for  respondent  Forty-Second  Street 
&  Grand  Street  Ferry  B,  Oo.  George  L. 
Rives,  Corp.  Counsel  (Theodore  Connoly  and 
E.  J.  Freedman,  of  counsel),  for  respondents 
aty  of  New  York  et  al, 

WERNER,  J.  Under  claim  of  title  to  a 
ider,  and  the  lands  occupied  by  it,  at  Forty- 
Third  street  and  the  Hudson  river,  in  the 
city  of  New  York,  the  plaintiff  herein  com- 
menced this  action,  and  obtained  an  injunc- 
tion pendente  lite  restraining  the  defendants 
from  effecting  certain  harbor  improvements 
projected,  under  legislative  authority,  by  the 
city  of  New  York.  The  decision  of  the  trial 
court  was  in  the  short  form,  and  was  adverse 
to  the  plaintiff.  The  judgment  entered  upon 
that  decision  has  been  unanimously  affirmed 
by  the  Appellate  Division.  83  N.  Y.  Supp. 
469.  Many  Interesting  questions  have  been 
most  ably  presented  on  both  sides,  but  in  Its 
last  analysis  the  case  turns  npon  the  nature 
and  extent  of  the  grant  to  the  plaintiff.  If, 
as  the-platntlff  contends,  that  grant  purported 
to  vest  in  it  an  absolute  fee  to  the  locus  in 
quo,  then  numerous  other  questions  affecting 
the  validity  of  the  grant  remain  to  "be  con- 
sidered. If,  on  the  other  hand,  the  plaintiff 
never  had  a  title  In  fee  to  the  lands  tn  con- 
troversy, then  this  action  must  fail,  for  the 
plaintiff's  claim  to  the  relief  asked  for  in 
the  complaint  can  only  be  predicated  upon 
the  title  which  be  asserts.  A  short  recital 
of  a  few  salient  facts  will  suffice  to  show 
why  we  think  the  judgment  of  tbe  conrts 
below  must  be  affirmed. 

Under  the  Dongan  and  Mpntgomerie  ctiar- 
ters  the  city  of  New  York  acquired  title  to 
the  tideway  surrounding  the  island  of  Man- 
hattan. In  1807  the  state  granted  to  tlie 
city  a  strip  of  land  under  water  along  the 
westerly  side  of  the  island,  which  extended 
from  low-water  mark  westerly  into  the  Hud- 
son river  a  distance  of  400  feet  On  the 
Hudson  river  side  of  the  island  the  city  was 
therefore  tbe  owner  of  tbe  lands  between 
high-water  mark  and  low-water  mark  and 
for  a  distance  into  tbe  river  of  400  feet  be- 
yond low-water  mark.  This  was  the  situa- 
tion when,  under  the  act  of  1807  (Laws  1807, 
p.  125,  c.  115),  tbe  street  commissioners'  map 
of  1811  was  filed,  laying  out  Forty-Second 
and  Forty-Third  streets  from  high-water 
mark  on  tbe  East  river  to  high-water  mark 
on  the  Hadson  (or  North)  river.  The  next 
chapter  in  historical  progression  is  the  act  of 
the  Legislature  of  1837  (page  166,  c.  182) 
entitled  "An  act  to  establish  a  permanent 
exterior  street  or  avenue  in  tbe  city  of  New 
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York,  along  the  easterly  shore  of  the  Kortb 
or  Hudson's  river,  and  for  other  purposes." 
Section  1  of  that  act  approved  of  the  map 
made  by  George  B.  Smith  in  1837  pursuant  to 
a  resolution  of  the  board  of  aldermen,  upon 
which  Thirteenth  avenue  was  laid  out  as  the 
permanent  exterior  line  along  the  easterly 
shore  of  the  Hudson  river  between  Ham- 
mond (West  Eleventh)  street  and  135th  street. 
Section  2  provided  that  the  streets  southerly 
of  and  including  136th  street,  as  laid  out  un* 
der  the  act  of  1807,  "shall  be  continued  and 
extended  westerly  along  the  present  lines 
thereof,  from  their  present  terminations,  on 
the  said  map  or  plan  respectively  to  the  said 
Thirteenth  avenue."  Section  8  granted  to 
the  city  the  lands  under  the  waters  of  the 
Hudson  river  between  Hammond  (Eleventh) 
street  on  the  south  and  135th  street  on  the 
north,  and  between  the  westerly  boundary 
of  the  400-foot  strip,  above  referred  to,  on 
the  east,  and  the  westerly  boundary  of  Thlr^ 
teentb  avenue  on  the  west.  Section  4  gave 
to  the  owners  of  adjoining  uplands  certain 
pre-emptive  rights  in  the  lands  under  water. 
In  1837  the  city  was  therefore  the  owner  of 
the  lands  extending  from  high-water  mark 
to  Thirteenth  avenue,  subject  to  the  legis- 
lative command  that  the  streets  enumerated 
In  the  statute,  among  which  were  Forty-Sec- 
ond and  Forty-Third  streets,  "shall  be  con- 
tinued and  extended  westerly  along  the  pres- 
ent lines  thereof  from  their  present  termina- 
tions •  •  •  to  the  said  Thirteenth  ave- 
nue." Pursuant  to  the  plans  outlined  in  the 
act  of  1837,  the  city  in  1837  and  1838  ac- 
quired the  uplands  necessary  to  open  Forty- 
Third  street  from  high  water  at  the  East 
river  to  high  water  at  the  Hudson  river.  In 
1844  an  ordinance  was  passed  providing  for 
the  creation  of  a  sinking  fund  for  the  re- 
demption of  the  city  debt,  and  regulating  the  . 
powers  of  the  commissioners  of  the  sinking 
fund.  It  authorized  the  sale  by  the  commis- 
sioners of  such  corporate  lands  only  as  were 
not  reserved  for  the  public  use  (section  17), 
and  directed  that  all  grants  thereof  should 
contain  the  usual  covenants  In  relation  to 
streets  and  avennes  passing  through  them, 
and  for  the  building  and  maintenance  of 
bulkheads  and  wharves,  and  the  collection 
of  wharfage,  etc.  This  ordinance  was  con- 
firmed by  the  Legislature  in  the  enactment 
of  chapter  225,  p.  247,  Laws  1846.  In  1848, 
18^,  and  1850  Caleb  F.  Lindsley  became  the 
owner  of  the  uplands  east  of  high-water 
mark  on  the  Hudson  river  between  Forty- 
Second  and  Forty-Third  streets. 

The  foregoing  chronological  recital  of 
events  now  brings  us  to  the  deeds  upon  the 
construction  and  effect  of  which  the  rights 
of  the  parties  directly  depend.  In  1850  the 
city  of  New  York,  by  two  separate  grants, 
conveyed  to  Lindsley  the  lands  under  water 
between  Forty-Second  and  Forty-Third 
streets,  subject  to  the  covenants  expressed  in 
the  deeds.  The  city  reserved  out  of  the  prem- 
ises granted  so  much  thereof  as  formed  parts 
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of  Twelfth  and  Thirteenth  avenues  and  For- 
ty-Third street  The  lines  and  boundaries  of 
the  lands  granted  were  referred  to  as  partic- 
ularly described  and  designated  on  a  map 
which  was  attached  to,  and  made  a  part  of, 
the  deeds.  This  map  shows  the  avenues  and 
streets  mentioned  In  the  deeds  as  laid  out 
under  the  plan  of  1807  as  amended  in  1837. 
The  grantee  covenanted,  upon  request  or  di- 
rection of  the  grantor,  to  construct  bulkheads 
and  streets,  to  make  pavements  and  side- 
walks, and  to  keep  them  in  repair  for  the 
use  of  the  general  public.  The  grantee  fur- 
ther covenanted  that  said  streets  and  ave- 
nues should  forever  remain  public  streets  for 
the  use  of  the  public,  the  same  as  other 
streets  in  the  city.  The  grants  of  1850  to 
Lindsley  were  followed  by  another  grant  to 
him  in  November,  1852,  of  the  pier  in  contro- 
versy. This  last  grant  was  made  pursuant 
tp  a  resolution  of  the  board  of  aldermen  and 
the  commissioners  of  the  sinking  fund,  to  the 
effect  that  the  pier  at  the  foot  of  Forty-Third 
street,  with  the  extent  of  the  present  width 
of  the  street,  be  sold  to  Lindsley  for  the  con- 
sideration of  $8,000,  and  the  description  In 
the  deed  was  as  follows:  "Beginning  at  the 
point  formed  by  the  Intersection  of  the  north- 
erly side  of  43rd  street  with  the  easterly  line 
or  side  of  12th  avenue;  running  thence  south- 
erly along  the  easterly  side  of  12th  avenue  to 
the  northerly  side  of  said  pier;  thence  west- 
erly 211  feet  three  inches;  thence  southerly 
40  feet  five  inches;  thence  easterly  212  feet 
two  Inches,  to  the  easterly  side  of  the  12th 
avenue,  and  thence  southerly  to  a  point 
where  the  southerly  side  of  43rd  street  in- 
tersects the  said  12th  avenue.  Together 
with  the  extent  of  the  present  width  of  the 
street  with  the  right  of  wharfage  thereon, 
and  together  with  all  and  singular  the  tene- 
ments, hereditaments,"  etc.,  subject,  how- 
ever, to  the  right  of  the  city  to  order  the  pier 
extended  into  the  river  at  the  expense  of 
Lindsley,  or  to  extend  the  pier  at  the  city's 
expense,  or  to  grant  the  right  to  do  so  to 
other  parties  If  Lindsley  should  fall  to  make 
such  extension  when  directed  so  to  do,  "In 
which-  case  the  right  to  wharfage,"  etc.,  "at 
the  portion  of  the  pier  extended  shall  belong 
to  the  parties  at  whose  expense  the  extension 
shall  be  made."  The  grants  above  referred 
to  were  followed  by  the  creation  of  the  de- 
partment of  docks  in  1870  with  authority  to 
adopt  a  system  of  water-front  improvements, 
and  In  1871  that  department  adopted  a  plan 
which  was  thereafter  approved  and  adopted 
by  the  commissioners  of  the  sinking  fund. 
Under  this  plan  a  new  bulkhead  or  exterior 
line  was  established  conalderably  east  of' 
Thirteenth  avenue,  and  150  feet  west  of  the 
westerly  side  of  Twelfth  avenue.  In  1873 
the  city  granted  to  the  plaintiff,  which  by 
various  mesne  conveyances  had  acquired 
Lindsley's  title  to  the  pier  in  43d  street,  a 
permit  to  extend  and  widen  the  pier.  Under 
this  permit  the  plalntlfF  agreed  to  pay  an  an- 
nual rental  of  ^00  for  the  land  occupied  by 
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tbe  extension,  and  to  waive  all  claims  for 
damages  In  case  the  city  should  take  the  land 
covered  by  the  extension  for  permanent  wa- 
ter-fiont  Improvement.  Pursuant  to  the  plan 
adopted  by  the  city  authorities,  the  pier  was 
in  1873  widened  and  extended  outward  about 
300  feet  beyond  tbe  westerly  end  of  the  old 
pier.  In  December,  1890,  the  department  of 
docks  adopted  a  resolution  directing  tbe  de- 
fendant, the  Forty-Second  Street  Railroad 
Company,  which  by  various  mesne  convey- 
ances had  acquired  title  to  the  land  below 
blgb-water  mark,  next  south  of  the  pier,  to 
construct  a  bulkhead  or  sea  wall  between  tbe 
middle  line  of  Forty-Third  street  and  the 
middle  line  of  Forty-Second  street  on  the 
North  (or  Hudson)  river,  and  to  do  the  nec- 
essary filling  in,  according  to  the  plan  adopt- 
ed by  the  city  authorities  in  1871.  Thereup- 
on, in  1891,  this  action  was  commenced. 
This  event  was  followed  by  a  number  of  oth- 
ers'of  historical  interest,  but  of  no  Important 
bearing  upon  the  disposition  which  we  think 
must  be  made  of  this  case.  We  proceed  at 
once,  therefore,  to  consider  the  effect  of  the 
conveyance  under  which  the  plaintiff  claims 
title,  and  this  necessitates  an  occasional  ref- 
erence to  some  of  the  proceedings  above  enu- 
merated. 

There  are  several  fundamental  facts  wtilch 
must  be  kept  In  view  in  the  effort  to  adjust 
the  rights  of  the  parties  to  this  litigation. 
First.  The  title  of  the  city  of  New  York  in 
the  tideway  and  the  submerged  lands  of  the 
Hudson  river  granted  under  tbe  Dongan  and 
Montgomerie  charters  and  the  acts  of  the 
Legislatures  of  1807,  1826,  and  1837  was  not 
absolute  and  unqualified,  but  was  and  is 
held  subject  to  the  right  of  the  public  to  the 
use  of  the  river  as  a  water  highway.  Sage 
V.  Mayor,  etc.,  of  N.  T.,  154  N.  Y.  70,  47  N. 
E.  1096,  38  L.  R.  A.  606,  61  Am.  St.  Rep.  592; 
Matter  of  City  of  New  York,  168  N.  Y.  139, 
61  N.  B.  158,  56  L.  R.  A,  600.  Second.  The 
title  of  the  city  of  New  York  in  and  to  the 
lands  within  its  public  streets  is  held  in 
trust  for  the  public  use.  Story  v.  N.  Y.  El. 
R.  Co.,  90  N.  Y.  122,  43  Am,  Rep.  146;  Kane 
V.  N.  Y.  EL  R.  Co.,  125  N.  Y.  165,  26  N.  E. 
278.  Third.  The  general  public  has  a  right 
of  passage  over  the  places  where  land  high- 
ways and  navigable  waters  meet,  and,  when 
a  wharf  or  bulkhead  is  built  at  the  end  of  a 
land  highway  and  Into  the  adjacent  waters, 
tbe  highway  is  by  operation  of  law  extended 
by  the  length  of  the  added  structure.  People 
V.  Lambler,  5  Denio,  9,  47  Am.  Dec.  273; 
Matter  of  City  of  Brooklyn,  73  N.  Y.  179. 
Fourth.  It  was  competent  for  the  Legislature 
in  granting  additional  submerged  lands  to 
the  city  of  New  York  in  1837,  to  prescribe 
that  such  lands  should  be  used  for  the  pur- 
poses of  an  exterior  street,  to  which  other 
streets  then  intersecting  the  river  should  be 
extended. 

In  the  light  of  these  observations,  let  us 
consider  again  the  situation  as  it  was  In 
1850  and  1852,  when  tbe  grants  to  Liudsley 


were  made.  By  the  act  of  1837  the  Legisla- 
ture had  directed  that  Forty-Third  street 
"shall  be"  extended  to  Thirteenth  avenu& 
Tbe  title  to  the  lands  within  the  lines  of  For- 
ty-Third street  and  below  high-water  mark 
being  then  in  the  dty  of  New  York,  this  legis- 
lative command  was  la  effect  an  immediate 
application  of  such  lands  to  the  purpose  for 
which  the  grant  of  1837  was  made.  Tbe 
almost  immediate  Institution  of  condemna- 
tion proceedings  to  acquire  the  uplands  nec- 
essary to  actually  open  Forty-Third  street  to 
high-water  mark  was  a  distinct  recogniti<Mi 
of  the  city's  duty  In  tiie  premises,  and  when 
those  proceedings  were  completed  In  1838 
they  carried  with  them  the  public  right  of  ac- 
cess to  the  river,  either  at  liigh-water  mark, 
or  at  the  end  of  the  pier.  If  it  was  then  in 
existence.  If  the  pier  was  not  then  in  ex- 
istence, the  same  result  was,  of  course,  ac- 
complished when  it  was  built  People  t. 
Lambier  and  Matter  of  City  of  Brooklyn,  su- 
pra. The  deeds  of  1850  were  taken  by  Linds- 
ley  under  covenants  which  expressly  provid- 
ed for  the  continuance  of  the  streets  and 
avenues  laid  out  on  the  Smith  map  of  1837. 
and  under  constructive  knowledge  of  the  lim- 
itations which  the  ordinance  of  1844,  as  con- 
firmed by  the  act  of  1845,  bad  placed  upon 
the  powers  and  duties  of  the  commissioners 
of  the  sinking  fund.  What,  then,  was  the 
effect  of  the  deed  of  1852?  The  grants 
therein  named  was  the  same  as  in  the  deeds 
of  1850.  He  had  actual  knowledge  of  tbe 
covenants  expressed  in  those  deeds,  and  was 
chargeable  with  constructive  notice  of  the 
public  character  of  the  property  described 
in  the  deed  of  1852,  the  public  trusts  upon 
which  It  was  held  by  the  city,  and  the  lim- 
Itations  upon  the  powers  of  municipal  offi- 
cers in  respect  of  such  property.  Donovan 
V.  Mayor,  etc.,  of  N.  Y.,  33  N.  Y.  291;  Lyddy 
V.  Long  Island  City,  104  N.  Y.  219,  10  N.  E. 
155.  In  addition  to  this,  the  description  in 
the  grant  did  not  Inclose  the  interior  or  shore 
end  of  the  pier.  The  city  expressly  reserved 
the  right  to  order  the  pier  extended  by  the 
grantee,  or.  In  case  of  bis  failure  to  comply 
with  such  order,  to  make  the  extension  itself, 
or  through  others  to  whom  it  might  grant 
the  right;  and,  in  the  latter  event  the  rigbts 
of  wharfage,  eta,  were  to  belong  to  those 
who  made  the  extension.  These  things  are 
not  only  inconsistent  with  the  Idea  tbat  tbe 
grant  of  1852  conveyed  an  absolute  fee,  but 
they  speak  with  most  persuasive  force  of  tbe 
real  purpose  and  effect  of  the  grant,  which 
was  to  convey  to  the  grantee  the  right  to 
maintain  a  pier,  and  to  collect  wharfage,  etc.. 
at  the  foot  of  Forty-Third  street,  in  the  Hud- 
son river,  wherever  that  point  should  be  lo- 
cated by  lawful  authority.  It  was  the  in- 
corporeal hereditament  attached  to  the  fee. 
and  not  the  fee  itself,  that  was  conveyed. 
Under  this  construction  of  the  grant  tbe 
rights  of  all  concerned  are  recognized  and 
preserved.  The  city  holds  the  title  which  it 
never  had  the  right  to  alienate.    The  plain- 


uigitizea  Dy 


Google 


N.I.) 


SUNDHEIMER  t,  CITY  OF  NEW  YORK. 


867 


tiff,  as  the  ffnLQteti'a  successor  In  title,  has 
the  right  to  follow  the  lawful  extension  of 
Forty-Third  street  for  the  purpose  of  maln- 
'  taining  a  pier  and  collecting  its  reyenues. 
The  Forty-Second  Street  Railroad  Company, 
as  successor  to  the  title,  rights,  and  obliga- 
tions of  the  grantee  under  the  deeds  of  1850, 
can  perform  the  covenants  of  these  deeds,  and 
reap  the  benefits  which  may  accrue  there- 
from. 

This  construction  of  the  grant  of  1852  is, 
moreover,  in  harmony  with  our  decision  in 
the  case  of  Langdon  v.  Hayor,  etc.,  of  N.  Y., 
93  N.  Y,  129,  to  the  effect  that  a  grant  of  the 
right  of  wharfage  is  property,  the  possession 
of  which  can  only  be  resumed  by  the  state 
or  municipality  by  due  process  of  law  and 
upon  proper  compensation.  Thus  It  will  be 
seen  that,  whatever  the  rights  of  the  plaintiff 
may  be  in  matters  of  substance  or  procedure, 
it  cannot  maintain  this  action,  for  it  is 
predicated  upon  an  alleged  title  in  fee  that 
does  not  exist,  and  Ignores  the  covenants 
which  effectually  bar  the  relief  herein  pray- 
ed for.  Having  arrived  at  this  conclusion,  it 
is  neither  necessary  nor  pertinent  to  suggest 
what  other  proceedings  may  or  should  be 
instituted  by  the  plaintiff,  for  such  other  pro- 
ceedings may  be  affected  or  controlled  by 
some  of  the  events  which  have  transpired 
since  1873,  but  which  have  no  legitimate 
bearing  upon  the  case  now  before  us. 

The  Judgment  of  the  coturt  below  should 
be  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  HAIGHT, 
MARTIN,  VANN,  and  CULLBN,  JJ.,  concur. 

Judgment  affirmed. 
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SUNDHEIMER  v.  CITY  OP  NEW  YORK. 

(Court  of  Appeals  of  New  York.     Nov.  24, 

1903.) 

DIRBCTINa   VERDICT— MUNICIPAL  CORPORA- 
TIONS—DEFECTIVE  SEWERS. 

1.  Where  the  evidence  presents  a  question  "of 
fact,  it  is  reversible  error  to  direct  a  verdict,  if 
the  right  to  a  jury  trial  exists. 

2.  In  an  action  against  a  city  to  recover  dam- 
ages sustained  by  a  flood  caused  by  the  alleged 
negligence  of  defendant  in  the  construction  and 
maintenance  of  a  sewer,  where  plaintiff  proved 
that  the  sewers  were  stopped  by  foreign  mate- 
rial, and  that  the  manholes  were  not  in  working 
order  just  prior  to  the  storm  which  occasioned 
the  flooding,  a  question  of  fact  was  presented, 
which  should  have  been  submitted  to  the  jury. 

Appeal  from  Supreme  Court,  Appellate 
Division,  First  Department. 

Action  by  Henry  Sundheimer  against  the 
city  of  New  York.  From  a  judgment  of  the 
Appellate  Division  (79  N.  Y.  Supp.  278)  af- 
firming a  judgment  for  defendant,  plaintiff 
appeals.    Reversed. 

Augustus  Van  Wyck  and  Jacob  Friedman, 
for  appellant  George  1*  Elves,  Corp.  Coun- 
sel (Theodore  Oonnoly  and  Terence  Farley, 
of  counsel),  for  respondent. 


BARTLETT,  J.  This  action  was  brought 
to  recover  for  Injury  to  personal  property 
caused  by  the  fiooding  of  the  premises  No. 
716  East  leoth  street,  between  Washington 
and  Park  avenues,  in  the  borough  of  the 
Bronx,  city  of  New  York,  on  the  24th  day 
of  August,  1901.  The  sole  question  present- 
ed by  this  appeal  is  whether  the  plaintiff  of- 
fered any  evidence  that  should  have  been 
submitted  to  the  jury.  The  plaintiff,  In  at- 
tacking the  judgment  dismissing  the  com- 
plaint, is  entitled  to  the  most  favorable  in- 
ferences deduclble  from  the  evidence,  and  all 
disputed  facts  are  to  be  treated  as  estab- 
lished in  his  favor.  Ladd  v.  .a:tna  Ins.  Co., 
147  N.  Y.  478,  482,  42  N.  E.  la7;  Hlggins  v. 
Eagleton,  155  N.  Y.  466,  50  N.  E.  287;  Ten 
Eyck  V.  Whitbeck,  156  N.  Y.  341,  349,  50  N. 
E.  963;  Bank  of  Monongahela  Valley  v. 
Weston,  169  N.  Y.  201,  208,  54  N.  B.  40,  46 
li.  R.  A.  547;  McDonald  t.  Metropolitan 
Street  Railway  Co.,  167  N.  Y.  66,  60  N.  B. 
282;  Place  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.. 
167  N.  Y.  345,  347,  60  N.  B.  632.  In  the 
latter  case  the  court  said:  "The  defendant. 
In  its  effect  to  sustain  the  judgment,  is  con- 
fronted by  the  rule  so  frequently  laid  down 
in  this  court  that  we  have  nothing  to  do 
w^lth  the  weight  of  evidence;  that,  if  a  ques- 
tion of  fact  is  fairly  presented,  it  should 
have  been  submitted  to  the  Jury.  In  a  very 
recent  case  (McDonald  V.  .  Metropolitan 
Street  Railway  Co.,  167  N.  Y.  66  [60  N.  E. 
282])  this  court  reviewed  the  authorities  and 
approved  the  rule  laid  down  in  (3olt  v.  Sixth 
Ave.  R.  R.  Co.,  49  N.  Y.  671,  as  follows:  'It 
is  not  enough  to  Justify  a  nonsuit  that  a 
court  on  a  case-made  might,  in  the  exercise 
of  its  discretion,  grant  a  new  trial.  It  is 
only  where  there  is  no  evidence  In  law, 
which,  if  believed,  will  sustain  a  verdict, 
that  the  court  is  called  upon  to  nonsuit,  and 
the  evidence  may  be  sufficient  In  law  to  sus- 
tain a  verdict,  although  so  greatly  against 
the  apparent  weight  of  evidence  as  to  justify 
the  granting  of  a  new  trial.'  In  Bagley  v. 
Bowe,  105  N.  Y.  171,  179  [11  N.  B.  386,  59 
Am.  Rep.  488],  the  rule  is  thus  stated  by 
Judge  Andrews:  'The  trial  court  or  the  Gen- 
eral Term  is  authorized  to  set  aside  a  ver- 
dict and  direct  the  issue  to  be  retried  before 
another  Jury,  if,  in  Its  Judgment,  the  verdict 
is  against  the  weight  or  preponderance  o( 
evidence:  but  in  a  case  which  of  right  is 
triable  by  a  Jury  the  court  cannot  take  from 
tiiat  tribunal  the  nltimate  decision  of  the 
fact,  unless  the  fact  is  either  uncontradicted 
or  the  contradiction  is  illusory,  or  where,  to 
use  a  current  word,  the  answering  evidence 
Is  a  "scintilla"  merely.'"  Stated  in  brief, 
the  plaintiff  sought  to  recover  upon  three 
principal  grounds:  (1)  That  the  whole  sewer 
system  Involved  in  this  action,  which  is 
known  as  the  "Mill  Brook  Watershed,"  con- 
taining from  1,500  to  2,000  acres,  was  inade- 
quate both  tn  original  construction  and  altso 
in  maintenance;  (2)  that  the  catch-basins 
were  insufficient  in  number  and  size;  (3)  that 
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the  catch-basins  and  sewers  were  negligently 
allowed  to  remain  In  an  Improper  condition, 
by  reason  of  being  clogged  with  earth,  sand, 
and  other  foreign  matter  to  such  an  extent 
that  they  were  Incapable  of  carrying  off  the 
water  In  heavy  rain  storms.  The  contents 
of  the  sewer  In  East  169th  street  flows  west- 
wardly  Into  what  Is  known  as  the  "Webster 
avenue  trunk  sewer,"  which  runs  southerly 
for  six  miles,  and  empties  Into  the  Bronx 
Kills  at  the  east  mouth  of  the  Harlem  river. 
The  Webster  avenue  trunk  sewer  terminates 
some  two  miles  north  of  the  Harlem  river, 
at  which  point  it  discharges  Into  the  Brook 
avenue  sewer.  The  tnmk  sewers  were  con- 
structed In  section^,  and  at  different  times. 
The  Brook  avenue  was  completed  to  165th 
street  in  1879;  the  Webster  avenue  to  184th 
street  in  1885,  and  to  20oth  street,  the  north- 
erly limit  of  the  watershed.  In  1899.  In  the 
spring  or  summer  of  1900  the  Willlamsbrldge 
sewer  system,  covering  several  hundred  acres, 
and  not  being  a  part  of  the  Mill  Brook  wa- 
tershed, was  connected  with  the  Webster 
avenue  trunk  sewer.  The  Webster  and 
Brook  avenue  sewers  aggregated  some  six 
miles  in  length,  and,  with  the  lateral  sew- 
ers of  the  watershed,  represented  a  sewer 
system  of  about  178  miles.  It  appears  that 
on  the  24th  day  of  August,  1901,  it  com- 
menced raining  at  midday  and  at  6  p.  m. 
there  had  been  a  rainfall  of  2.47  inches.  Be- 
tween 1  and  2  o'clock  there  fell  an  Inch  and 
elght-hundredths.  Another  rainstorm  is  in- 
volved In  this  action,  which  occurred  on  the 
5th  day  of  July,  1901.  It  commenced  rain- 
ing at  1:45  p.  m.,  and  at  5  p.  m.  2.94  inches 
of  water  fell.  It  continued  to  rain  moder- 
ately until  10:30  p.  m.,  during  which  time  .13 
of  an  Inch  more  fell.  It  is  a  conceded  fact 
that  the  portion  of  East  169th  street,  in 
which  the  flooded  premises  are  located,  is 
much  lower  than  the  surrounding  territory. 
There  is  a  very  considerable  decline  In  lG9th 
street  from  the  east,  and  also  a  descending 
grade  from  the  west,  making  this  locality 
unusually  subject  to  Inundation  unless  a 
proper  sewer  system  Is  furnished  and  main- 
tained. 

The  contention  of  the  plaintiff  Is  that  the 
flooding  on  the  day  in  question  was  not 
only  due  to  accumulated  surface  water  that 
the  catch-basins,  by  reason  of  previous  clog- 
ging, failed  to  conduct  into  the  sewer,  but 
also  to  the  backing  up  of  the  sewer  through 
sinks  and  water-closets  into  the  house.  The 
defense  Interposed  by  the  city  In  its  answer 
reads  as  follows:  "That,  if  any  damage  arose 
to  the  plaintiff.  It  was  occasioned  in  con- 
sequence of  a  storm  of  unusual  severity,  in 
which  a  very  large  and  unusual  quantity  of 
rain  fell,  and  other  conditions  intervened, 
arising  from  those  circumstances  which  the 
defendant  had  no  reason  to  anticipate  and 
was  helpless  to  guard  against."  According 
to  the  proofs  introduced  by  the  city,  it  was 
insisted  that  the  flooding  of  the  premises  in 
question  was  due  wholly  to  the  Inability  of 


the  catch-basins,  even  if  In  perfect  working 
order,  to  carry  off  the  constantly  accumulat- 
ing surface  water  during  a  sudden  storm, 
and  that  the  question  of  the  sufficiency  of 
the  sewers  was  in  no  way  involved.  The 
dty  also  introduced  evidence  bearing  upon 
the  original  construction  of  the  sewer  system 
In  the  Mill  Brook  watershed. 

A  careful  perusal  of  the  record  satisfies  w 
that  the  plaintifTs  evidence  was  sufficient  to 
carry  the  case  to  the  Jury.  There  was  evi- 
dence as  to  previous  overflows  In  this  lo- 
cality, and  numerous  complaints  served  on 
the  proper  city  authorities.  The  earliest  of 
these  was  in  1896.  Several  witnesses  testi- 
fied to  the  fact  that  at  the  time  of  floodings 
waters  set  back  through  the  closets  and  sinks 
in  the  houses,  as  well  as  flowed  over  the  curb 
from  the  street;  that  the  covers  of  manhole* 
in  Webster  avenue  and  169th  street  were 
blown  Into  the  air  from  two  to  four  feet, 
and  a  large  stream  of  water  followed.  The 
plaintiff  also  proved  by  a  civil  engineer  that 
the  forcing  off  of  the  manhole  covers  was 
evidence  of  stoppage  in  one  or  more  sewers 
by  foreign  material  and  ar  backing  up  of  the 
water  therein.  The  plaintiff  also  Introduced 
evidence  as  to  the  condition  of  the  catch- 
basins  Just  prior  to  this  storm,  tending  to 
show  that  they  were  not  in  working  order; 
also  other  evidence  not  necessary  to  examine 
In  detail.  We  express  no  opinion  as  to  the 
merits  of  this  controversy,  or  the  weight  of 
the  evidence,  desiring  that  the  new  trial  shall 
proceed  under  all  the  issues  without  prej- 
udice to  the  rights  of  either  party.  It  Is  clear 
that,  under  the  rule  of  law  already  adverted 
to,  the  learned  trial  Judge  was  In  error  when 
he  refused  to  submit  this  case  to  the  Jury. 

The  Judgments  of  the  Trial  Term  and  the 
Appellate  Division  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  the  plain- 
tiff In  all  the  courts  to  abide  the  event. 

HAIGHT,  J.  I  concur  for  reversal  upon 
the  ground  that  the  evidence  presented  a 
question  of  fact  for  the  determination  of  the 
Jury,  as  to  whether  the  defendant  was  guilty 
of  negligence  in  failing  to  exercise  reasonable 
care  to  keep  the  sewer  and  catch-basins  flee 
from  obstruction. 

PARKER,  O.  J.,  and  O'BRIEN,  VANN. 
CULLEN,  and  WERNER,  JJ„  concur. 

Judgment  reversed,  etc 
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PEOPLE  ex  rel.  LESTER  t.  BNO  et  al.. 

Town  Board. 

(Court  of  Appeals  of  New  York.    Nov.  24, 

1903.) 

CERTIORARI  TO  TOWN  BOARD— RBTURNS. 

1.  Where  a  writ  of  certiorari  is  issued  to  re- 
view the  determination  of  a  town  board  in  dis- 
allowing a  claim  presented  thereto,  where  the 
only  question  in  dispute  was  the  emi^oyment  of 
relator  to  render  services  as  physician,  and  the 
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retnrn  made  hj  a  majority  of  the  board  denied 
the  employment,  such  return  is  conelusive  on 
the  Appellate  DiviBlon,  and  a  separate  return 
by  a  minority  of  the  board  cannot  be  consid- 
ered. 

Appeal  from  Supreme  Court,  Appellate  Dl- 
Tlaion,  Fourth  Department. 

Certiorari  by  the  people,  on  the  relation 
of  Garra  K.  Lester,  against  Joseph  H.  Eno 
and  others,  constituting  the  town  board  of 
Hamburg.  From  an  order  of  the  Appellate 
Division  (82  N.  Y.  Supp.  520)  sustaining  a 
writ  reviewing  the  proceedings  of  defendants 
In  disallowing  a  portion  of  a  claim  of  relator 
against  the  town,  and  directing  an  audit  of 
such  claim  in  fall,  defendants  appeal.  Re- 
versed. 

In  August,  1902,  the  relator,  a  practicing 
pbyslcan  of  the  village  of  Blasdell,  town  of 
Hamburg,  Erie  county,  presented  to  the  town 
board  of  that  town  a  claim  for  services  per- 
formed by  him  in  caring  for  certain  persons 
afflicted  with  the  disease  of  smallpox.  The 
claim  was  for  services  running  from  April 
29,  1902,  to  and  including  May  29,  1902,  and 
amounting  to  $318r95.  The  town  board  de- 
ducted from  the  claim  as  presented  the  sum 
of  9110,  and  audited  the  same  at  $208.95. 
That  part  of  the  claim  which  was  disallowed 
represented  the  first  11  days  of  relator's  serv- 
ices, at  $10  a  day,  ranging  from  April  29 
to  May  9,  1902,  during  which  time,  it  was 
claimed,  the  relator  had  not  been  employed 
by  the  town,  and  that  therefore  the  town 
■was  not  liable.  The  relator  thereupon  sued 
out  a  writ  of  certiorari  to  review  the  deter- 
mination of  the  town  board  in  respect  to  the 
part  of  the  claim  which  had  been  disallow- 
ed. The  Appellate  Division  annulled  tlie  de- 
termination of  the  town  board,  and  remitted 
the  matter  to  that  body,  with  directions  to 
audit  the  relator's  claim  as  presented  in  his 
'accCant. 

The  relator's  petition  for  the  writ  sets 
forth,  in  substance,  that  on  or  about  the 
20th  of  April,  1902,  he  discovered  that  two 
persons  residing  in  the  town  of  Hamburg 
were  aftilcted  with  smallpox,  and  that  on  that 
day  he  reported  the  matter  to  the  health  phy- 
sician of  the  town,  who  requested  him  to  re- 
main in  attendance  upon  such  persons  until 
he  could  call  a  meeting  of  the  health  board 
to  talce  action  in  the  matter;  that  a  meeting 
of  that  board  was  called  for  and  held  on  the 
following  day,  April  30th;  that  at  this  meet- 
ing the  health  board  authorized  the  relator 
to  take  care  of  such  persons  and  all  other 
persons  in  tiio  town  who  should  contract  the 
disease,  and  promised  to  pay  him  the  rea- 
sonable value  of  hla  services  therein;  that 
the  relator  continued  in  attendance  upon 
these  persons  and  other  persons  stricken 
-with  the  disease,  and  performed  the  necessa- 
ry vaccination,  fumigation,  and  quarantining; 
that,  the  relator's  compensation  not  having 
tyeen  fixed  on  May  7th,  he  then  wrote  a  let- 
ter to  the  health  board,  stating  that  his  serv- 
ices were  worth  $10  a  day,  and  unless  that 


amount  was  agreed  to  be  paid  him  be  would 
be  unable  to  continue  his  services,  and  asked 
the  board  to  inform  him  at  once  whether 
they  desired  to  retain  his  services;  that  on 
May  9th  the  town  board  duly  passed  a  reso- 
lution employing  the  relator  to  take  charge 
of  the  persons  suffering  from  smallpox  In  the 
town,  and  fixing  his  compensation  at  $10  per 
day. 

Attached  to  the  relator's  petition  are  ex- 
tracts from  the  minutes  of  the  health  board 
and  the  town  board  referring  to  the  matter 
of  caring  for  the  smallpox  patients  of  the 
town,  and  the  employment  of  the  relator  Id 
that  behalf.  The  minutes  of  the  health 
board  disclose:  That  Dr.  Bourne,  the  health 
physician,  reported  that  he  was  called  by  the 
relator  to  see  two  smallpox  patients  on 
April  30,  1902,  and  that  a  quarantine  should 
be  established  over  the  houses  occupied  by 
these  persons.  A  resolution  was  thereupon 
adopted  directing  the  removal  of  the  two 
persons  to  the  pesthouse,  and  the  establish- 
ment of  a  quarantine  upon  the  houses  occu- 
pied by  tbem.  That  on  May  3,  1902,  the 
health  board  held  another  meeting  at  which 
It  was  decided  to  pay  to  the  health  depart- 
ment of  the  city  of  Buffalo  the  sum  of  $15 
per  week  for  each  person  sent  to  the  Buffalo 
pesthouse  from  the  town  of  Hamburg  under 
the  order  of  B.  S.  Bourne,  the  health  officer 
of  that  town.  That  on  the  9th  of  May,  1902, 
the  health  board  again  met,  and  adopted  a 
resolution  which,  after  reciting  the  estab- 
lishment of  a  provisional  pesthouse  In  the 
town,  provided  for  the  employment  of  the 
relator  In  the  following  language:  "Re- 
solved, that  we  employ  Garra  K.  Lester  as 
physician  to  care  for  all  patients  sent  to  said 
pesthouse  by  the  health  physician  of  said 
town,  and  also  to  attend  all  persons  quaran- 
tined in  or  near  Blasdell,  N.  Y.,  until  such 
quarantine  shall  be  raised  by  the  health  phy- 
sician. The  said  Garra  K.  Lester  shall  re- 
ceive the  simi  of  ten  dollars  per  day  for  such 
services  and  for  such  time  as  the  health  phy- 
sician shall  deem  proper.  Said  Garra  K. 
Lester  to  furnish  ail  medicines  and  oint- 
ments required  by  such  patients."  The  min- 
utes of  the  meeting  of  the  town  board  on 
May  9th  disclose  that  the  relator's  commu- 
nication of  May  7th  to  the  health  board  was 
read,  and  an  adjournment  taken  until  3 
o'clock  in  the  afternoon  of  that  day.  At  the 
adjourned  meeting  there  was  some  talk  as  to 
the  employment  of  a  physician,  and,  the 
members  of  the  board  not  being  able  to  agree 
upon  the  matter,  a  recess  was  taken  until  8 
o'clock.  At  this  adjourned  meeting  the  town 
board  adopted  a  resolution  identical  in  lan- 
guage with  the  resolution  of  the  health  board 
previously  adopted  on  the  same  day. 

The  relator's  petition  is  corroborated  by 
the  affidavits  of  Oliver  C.  Salisbury,  a  mem- 
ber of  both  the  town  and  health  boards,  and 
Henry  J.  Danser,  a  resident  of  the  town. 

Five  members  of  tbe  town  board,  constitut- 
ing a  majority  thereof,  made  a  return  to  the 
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writ  Issued  herein,  denying  specifically,  on 
information  and  belief,  all  the  allegations  of 
tlie  petition  relating  to  the  relator's  employ- 
ment by  the  health  board  previous  to  May 
9,  1902.  There  is  no  denial  as  to  the  rendi- 
tion of  relator's  services  prior  to  that  date, 
but  the  return  puts  in  issue  the  relator's  em- 
ployment and  Ills  right  to  compensation  pre- 
vious to  the  adoption  of  the  resolution  of  the 
town  board  engaging  him  to  talce  care  of  the 
smallpox  patients  of  the  town. 

The  defendant  Salisbury  also  made  a  sep- 
arate return  to  the  writ,  in  which  he  stated, 
in  substance,  that,  at  a  meeting  of  the  health 
board  called  to  consider  the  matter  of  caring 
for  the  smallpox  patients  of  the  town  and 
preventing  the  spread  of  the  disease,  the  re- 
lator was  authorized  to  care  for  such  pa- 
tients and  others  who  might  contract  the 
disease,  and  that  it  was  agreed  on  behalf  of 
the  town  to  compensate  him  therefor;  tliat 
the  health  board  authorized  him  (Salisbury) 
and  the  health  physician  to  talce  ail  neces- 
sary steps  to  check  the  disease;  and  that  the 
services  of  the  relator  were  rendered  with 
the  sanction  and  under  the  direction  of  Salis- 
bury and  the  health  physician.  The  health 
physician,  however,  made  an  affidavit,  which 
was  attached  to  the  majority  return  of  the 
town  board,  in  which  be  denied  that  he  or 
Salisbury  employed  the  relator,  on  behalf  of 
the  town,  to  care  for  smallpox  patients,  and 
further  denied  all  the  allegations  of  the  pe- 
tition and  Salisbury's  return  relating  to  the 
employment  of  the  relator  prior  to  May  9th. 

The  court,  upon  motion,  granted  leave  to 
the  defendants  to  file  a  supplemental  return 
controverting  the  allegations  of  the  separate 
return  made  by  Salisbury,  and  also  permitted 
the  filing  of  the  affidavit  of  the  health  phy- 
sician attached  to  the  original  return. 

Charles  Diebold,  Jr.,  tor  appellants.  Le- 
vant D.  Lester,  for  respondent. 

WERNER,  J.  (after  stating  the  facts).  In 
reversing  the  action  of  the  town  board  dis- 
allowing the  relator's  claim  for  services  ren- 
dered prior  to  May  9,  1902,  the  learned  Ap- 
pellate Division  evidently  failed  to  give  effect 
to  the  rule  that  the  denials  and '  allegations 
of  a  return  to  a  writ  of  certiorari  must  be 
taken  as  true,  so  far  as  they  put  in  issue  the 
material  allegations  of  the  petition  for  the 
writ.  This  is  clearly  shown  by  the  statement 
In  the  opinion  that  "while  the  return  of  a 
majority  of  the  town  board  to  the  relator's 
petition.  In  form,  denies  many  of  the  allega- 
tions thereof,  we  are  impressed  with  the  idea 
that  such  denial  Is  merely  formal,  and  de- 
signed mainly  for  the  purpose  of  raising  an 
issue." 

The  Code  of  Ovll  Procedure  (section  2138) 
provides  that  proceedings  upon  certiorari 
"must  be  heard  upon  the  writ  and  return 
and  the  papers  upon  which  the  writ  was 
granted,"  and  this  court  has  held  that  this 
"does  not  mean  that  the  court  is  at  liberty 


to  look  beyond  the  return,  and  consider  the 
facts  stated  in  the  petition  and  accompany- 
ing papers,  unless  the  return  is  an  admis- 
sion of  those  facts,  or  the  equivalent  of  an 
admission."  People  ex  rel.  Miller  v.  Wur- 
ster,  149  N.  Y.  549,  44  N.  E.  298.  The  re- 
turn must  be  taken  as  conclusive,  and  acted 
on  as  true.  If  false  In  fact,  the  remedy  is 
in  an  action  for  false  return;  if  insufficient 
In  form,  by  compelUng  a  further  and  more 
specific  return.  People  ex  rel.  Sims  v.  Bd. 
Fire  Com'rs,  73  N.  Y.  437.  From  this  brief 
statement  of  the  law  relating  to  certiorari 
proceedings,  It  is  apparent  that,  if  the  de- 
nials of  the  return  put  in  issue  the  material 
allegations  of  the  papers  upon  which  tbe 
writ  was  granted,  the  court  below  had  no 
power  to  look  beyond  the  return  for  the  sup- 
posed equities  of  the  case. 

The  foregoing  recital  of  the  proceedings 
herein  discloses  that  the  only  matter  in  Is- 
sue is  the  employment  of  the  relator  by  the 
town  of  Hamburg  to  render  services  in  tbe 
case  of  smallpox  patients  in  that  town  dur- 
ing the  period  between  the  29th  of  April  and 
the  9th  of  May,  1902.  The  return  made  by 
a  majority  of  the  town  board  specifically  de- 
nies such  employment,  and  distinctly  trav- 
erses every  allegation  of  the  relator's  peti- 
tion in  that  behalf.  This  was  conclusive  up- 
on the  Appellate  Division,  and  the  writ 
should  have  been  dismissed. 

Upon  the  argument  before  us,  counsel  for 
the  relator  contended  that  as  the  return  of 
the  town  board  was  made  by  only  a  naa- 
Jority  of  Its  members,  and  not  by  all  of  them, 
the  Appellatfe  Division  had  the  right  to  con- 
sider tbe  separate  return  of  Salisbury,  one  of 
the  members  of  the  town  board,  which  tend- 
ed to  corroborate  the  allegations  of  the  re- 
lator's petition.  We  think  this  contention  is 
not  well  founded.  There  can  be  only  one 
return  to  a  writ  of  certiorari,  unless  a  second 
return  is  directed  or  permitted  by  the  court 
because  tbe  first  one  was  defective  or  insuffi- 
cient in  form.  If  the  original  return  is  false 
In  fact,  the  remedy,  as  we  have  seen.  Is  an 
action  for  a  false  return.  When  a  writ  of 
certiorari  is  Issued  to  review  the  determi- 
nation of  a  board  or  body  composed  of  two 
or  more  persons,  the  return  to  the  writ  is  to 
be  made  in  the  name  of  the  board  or  body, 
and  may  be  executed  by  a  majority  of  the 
members  thereof.  People  ex  rel.  Gambling 
V.  Cholwell,  6  Abb.  Prac.  151;  Plymouth  v. 
County  Com'rs,  16  Gray,  341;  People  t. 
Webb  (Sup.)  21  N.  T.  Supp.  298.  The  proTl- 
slons  of  section  2134,  Code  Civ.  Proc,  di- 
recting that  "each  person  upon  whom  a  writ 
of  certiorari  is  served  •  •  •  must  make 
a  return,"  etc.,  is  not  in  conflict  with  the 
view  that  the  return  of  a  body  or  board  may 
be  made  by  a  majority  of  its  members,  tte- 
cause  the  noun  "person"  is  clearly  ufted  to 
denote  any  person  or  legal  entity  to  whom  a 
writ  is  directed.  The  return  of  the  majority 
of  the  members  of  the  town  board  was 
therefore  the  only  return  which  the  coiut  be- 


Uigitizea  Dy  vjv^«^v  in^ 


N.  T.) 


IN  BE  DELANO'S  ESTATE. 


871 


low  had  the  right  to  consider,  and  the  sep- 
arate return  made  by  Salisbury,  one  of  its 
members,  should  have  been  disregarded. 

B'or  these  reasons  the  order  of  the  Appel- 
late Division  must  be  reversed,  and  the  writ 
herein  dismissed,  with  costs. 

PABKER,  C.  J.,  and  O'BRIEN,  BART- 
LBTT,  HAIGHT,  VANN,  and  OULLEN,  JJ., 
concur. 

Order  reversed,  etc. 

(176  N.  Y.  iSt) 

In  re  DELANO'S  ESTATE. 

STATE  COMPTROLLER  y.  CARET. 

(Court  of  Appeals  of  New  York.     Not.  24, 
1903.) 

CONSTITUTIONAIi    LAW— TRANSFER    TAX— AP- 
POINTMENT UNDER  WILL. 

1.  Laws  1896,  p.  868,  c.  908,  §  220,  amended 
by  Laws  1897,  p.  150,  c.  284,  imposes  a  tax  on 
the  transfer  of  any  property  by  will  or  Intestate 
law,  and  also  whenever  any  person  shall  exer- 
cise a  power  of  appointment,  which  appoint- 
ment, when  made,  shall  be  deemed  a  transfer 
taxable  under  the  act.  Bald  not  a  violation  of 
the  state  or  federal  Constitution. 

2.  The  fact  that  there  was  no  statute  impos- 
ing a  succession  tax  when  a  power  of  appoint- 
ment was  created  by  will  does  not  aSect  the  lia- 
bility of  the  estate  to  a  transfer  tax  on  the  ex- 
ercise of  the  power  of  appointment  after  the 
passage  of  an  act  imposing  a  charge  or  tax  on 
the  exercise  ot  such  appointment. 

O'Brien  and  Werner,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

In  the  matter  of  the  appraisal  nnder  the 
transfer  tax  act  of  the  estate  of  Laura  A. 
Delano.  From  an  order  of  the  Appelate  Di- 
vision (81  N.  Y.  Supp.  762)  which  reversed 
an  order  of  the  surrogate's  court  denying  a 
motion  to  dismiss  a  transfer  tax  proceeding 
as  to  certain  property  appointed  to  Arthur 
A.  Carey,  the  Comptroller  of  the  state  of  New 
York  appeals.    Reversed. 

George  M.  Judd  and  Edward  H.  Fallows, 
for  appellant  Lucius  H.  Beers,  for  respond- 
ent 

VANN,  J.  This  appeal  presents  the  ques- 
tion whether  the  Legislature  Is  prohibited  by 
the  Constitution,  state  or  federal,  from  pass- 
ing an  act  to  Impose  a  transfer  tax  upon  the 
exercise  by  a  last  will  and  testament  of  a 
power  of  appointment  derived  from  a  deed 
executed  before  the  passage  of  any  statute 
imposing  a  tax  upon  the  right  of  succession 
to  the  property  of  a  decedent.  The  facts  out 
of  which  this  question  arose  are  as  follows: 
On  the  30th  of  September,  1848,  William  B. 
Astor  owned  a  house  and  lot  on  Lafayette 
Place,  in  the  city  of  New  York,  and  on  that 
day  he  conveyed  the  same  to  his  daughter 
Mrs.  Laura  Delano  for  life,  and  upon  her 
dsath  without  Issue  to  her  brothers  and  her 
sister  Allda,  or  their  issue,  as  they  might 
then  survive,  per  stirpes.    By  the  same  deed 


he  conferred  upon  Mrs.  Dplano  a  power  of 
appointment,  to  be  exercised,  in  ber  discre- 
tion, by  an  instrument,  "in  Its  nature  tes- 
tamentary," In  such  a  manner  as  "to  give  the 
said  land  and  premises,  or  any  share  or  part 
thereof,  to  and  amongst  her  said  •  *  » 
brothers  and  sister  Allda,  or  their  Issue,  In 
such  manner  and  proportions  as  she  may  ap- 
point" On  the  6th  of  September,  1849,  said 
William  B.  Astor  transferred  certificates  of 
the  public  debt  of  the  state  of  Ohio,  amount- 
ing to  $50,000,  to  James  Gallatin  and  anoth- 
er, in  trust  to  receive  the  income  and  apply 
it  to  the  use  of  his  daughter  Laura  during 
her  life,  and  upon  her  death  without  issue  to 
transfer  "the  capital  of  the  said  stock 
*  •  *  to  her  surviving  brothers  and  sis- 
ter Allda,"  or  their  issue  then  surviving. 
This  gift  was  also  subject  to  a  power  of  ap- 
pointment created  by  the  trust  deed,  where- 
by the  said  Laiua  was  authorized  "by  any  in- 
strument duly  executed  as  a  will  of  personal 
estate  to  dispose  of  said  capital  into  and 
amongst  her  *  •  •  brothers,  sister  and 
their  issue  in  such  shares  and  proportions  as 
she  may  think  fit  and  upon  such  limitations, 
by  way  of  trust  or  otherwise,  as  In  her  dis- 
cretion may  be  lawfully  devised."  William 
B.  Astor  died  on  the  24th  of  November,  1875, 
about  26  years  after  the  date  of  the  last  deed, 
and  neither  of  said  instruments  was  made  by 
him  in  contemplation  of  death.  Mrs.  Delano, 
his  daughter,  died  June  16,  1902,  without  Is- 
sue, leaving  a  last  will  and  testament,  which 
has  been  duly  admitted  to  probate,  whereby 
she  exercised  the  power  of  appointment  con- 
tained in  said  deeds  in  favor  of  Arthur  Astor 
Carey,  her  nephew.  A  proceeding  was  com- 
menced before  the  proper  surrogate  to  make 
the  usual  appraisal  for  the  purpose  of  as- 
sessing a  transfer  tax  upon  the  property 
transferred  and  appointed  by  the  last  will 
and  testament  of  Mrs.  Delano,  and  Mr.  CSarey 
was  notified  to  appear.  He  appeared  only 
for  the  purpose  of  objecting  to  the  Jurisdic- 
tion of  the  surrogate,  from  whom  he  pro- 
cured an  order  requiring  the  executors  of 
Mrs.  Delano  and  the  Comptroller  of  the  state 
to  show  cause  why  the  proceeding  should 
not  be  dismissed  as  to  him  for  the  want  of 
Jurisdiction.  The  surrogate  denied  the  mo- 
tion, but  upon  appeal  to  the  Appellate  Divi- 
sion his  order  was  reversed,  and  the  proceed- 
ing was  dismissed  as  to  Mr.  Carey.  The 
Comptroller  appealed  to  tills  court 

Article  10  of  the  tax  law  relates  to  tax- 
able transfers,  and  embraces  sections  220 
to  242,  inclusive  (Laws  1896,  pp.  868-881,  c. 
908).  Section  220,  as  amended  hi  1897,  Im- 
poses a  tax  upon  the  transfer  of  any  prop- 
erty, real  or  personal,  not  only  by  will  or 
Intestate  law,  but  also  "whenever  any  person 
or  corporation  shall  exercise  a  power  of  ap- 
pointment derived  from  any  disposition  of 
property  made  either  before  or  after  the  pas- 
sage of  this  act,  such  appointment  when 
made  shall  be  deemed  a  transfer  taxable  un- 
der the  provisions  of  this  act  In  the  same 
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manner  as  tbougb  the  property  to  which 
such  appointment  relates  belonged  absolutely 
to  the  donee  of  such  power,  and  had  been  be- 
queathed or  devised  by  such  donee  by  will. 
•  *  •"  Laws  1897,  p.  150,  c.  284,  J  220, 
subd.  5.  The  learned  Appellate  Division  held 
that  the  statute,  as  amended,  applied  to  the 
property  In  questloii,  but  that  the  appointee 
took  under  the  deeds,  and  not  under  the  will, 
and  the  attempt  of  the  act  to  Impose  a  tax 
upon  the  property  under  the  guise  of  a  tax 
upon  succession  was  retroactive  and  uncon- 
stitutional. 

The  statute,  as  we  read  It,  does  not  at- 
tempt to  Impose  a  tax  upon  property,  but 
upon  the  exercise  of  a  power  of  appoint- 
ment. The  power  In  this  case  was  exercised 
by  will,  in  such  a  way  that  the  appointee 
became  entitled,  to  all  the  property,  instead 
of  an  aliquot  part.  While  the  property  came 
to  him  by  deed  from  his  grandfather,  only  a 
part  of  it  could  have  reached  him,  but  for 
the  will  of  bis  aunt  His  title  to  the  most 
of  It  depended  on  the  will,  as  well  as  upon 
the  deed.  He  is  compelled  to  resort  to  the 
will  In  order  to  establish  his  right,  for  the 
deed  alone  will  not  suffice.  The  privilege 
of  making  a  will  Is  not  a  natural  or  inher- 
ent right,  but  one  which  the  state  can  grant 
or  withhold  In  its  discretion.  If  granted. 
It  may  be  upon  such  conditions  and  with 
such  limitations  as  the  Legislature  sees  fit 
to  create.  The  payment  of  a  sum  in  gross, 
or  of  an  amount  measured  by  the  value  of 
the  property  affected,  may  be  exacted,  or 
the  right  may  be  limited  to  one  or  more 
kinds  of  property,  and  withdrawn  as  to  all 
others.  The  Legislature  could  provide  that 
no  power  of  appointment  should  be  exer- 
cised by  will,  or  that  it  should  be  exercised 
only  upon  the  payment  of  a  gross  or  ratable 
sum  for  the  privilege.  It  could  exact  this 
condition  Independent  of  the  date  or  origin 
of  the  power.  All  this  necessarily  flows  from 
the  absolute  control  by  the  Legislature  of 
the  right  to  make  a  will.  Matter  of  Sher- 
man, 153  N.  Y.  1,  4,  46  N.  E.  1032;  Matter 
of  Dows,  167  N.  T.  227,  231,  60  N.  E.  439, 
52  L.  R.  A.  433,  88  Am.  St.  Rep.  508;  M&goun 
V.  Illinois  Trust  &  Sav.  Bank,  170  U.  S.  283. 
18  Sup.  Ot.  594,  42  L.  Ed.  1037;  United  States 
V.  Perkins,  163  U.  S.  625,  628,  16  Sup.  Ct 
1073,  41  L.  Ed.  287;  Mager  T.  Grima,  8  How. 
490,  493,  12  L.  Ed.  1168. 

We  do  not  regard  tlie  question  presented 
as  open  in  this  court,  for  we  have  recently 
passed  upon  it  in  two  cases,  each  of  which 
arose  under  the  statute  as  amended  In 
1897.  In  the  earlier  case  a  testator,  who 
died  In  1885,  created  a  trust  fund,  and  gave 
the  Income  thereof  to  his  son  during  life, 
but  directed  that  upon  his  death  the  prin- 
cipal should  be  paid  to  his  issue  In  such 
shares  or  proportions  as  he  should  by  will 
appoint,  with  a  gift  directly  to  such  Issue  If 
the  power  of  appointment  was  not  exercisod. 
The  son  died  in  1899,  leaving  a  will  by  uhlch 
he  exercised  the  power.    We  held,  adopting 


the  opinion  of  the  court  below,  that,  altbough 
the  ultimate  right  of  succession  to  the  fund 
was  not  taxable  under  the  statute  In  force 
when  the  father  died,  still  the  shares  of  the 
appointees  under  the  son's  will  were  subject 
to  a  transfer  tax  under  the  act  of  1897. 
Matter  of  Vanderbllt,  50  App.  Dlv.  246,  63 
N.  Y.  Supp.  1079;  Id.,  163  N.  T.  597,  57  N.  E 
1127.  In  the  second  case  the  testator  died 
In  1880,  after  devising  certain  real  property 
In  trust  to  pay  tlie  Income  to  his  son  dur- 
ing life,  and  upon  his  death  said  realty  was 
to  vest  absolutely  and  at  once  In  such  of 
his  children  and  the  Issue  of  his  deceased 
children  as  be  should  by  will  appoint  If, 
however,  the  son  should  die  intestate,  the 
realty  was  to  vest  absolutely  and  at  once 
In  his  children  then  living,  and  the  issue 
of  his  deceased  children.  The  son  exercised 
the  power  by  his  last  will,  and  died  in  1899. 
We  held  that  the  property  was  subject  to 
the  tax  Imposed  by  the  act  of  1897;  that 
such  tax  was  on  the  right  of  succession,  and 
not  on  the  property;  that,  whatever  may  be 
the  technical  source  of  title  ot  a  grantee 
under  a  power  of  appointment  In  reality  and 
substance  It  Is  the  execution  of  the  power 
tlvat  gives  to  the  grantee  the  property  passing 
under  it;  and  that  when  the  father  devised 
the  property  to  the  appointees  under  the  will 
of  his  son,  he  necessarily  subjected  It  to 
the  charge  that  the  state  might  hnpose  on 
the  privilege  accorded  to  the  son  of  making  a 
will.  Matter  of  Dows,  167  N.  Y.  227,  60  X. 
E.  439,  52  L.  R.  A.  433,  88  Am.  St  Rep.  508, 
affirmed,  sub  nom.  Orr  t.  GUman,  183  U. 
S.  278,  22  Sup.  Ct  213,  46  L.  Ed.  19& 
The  Supreme  Court  of  the  United  States  re- 
viewed our  decision,  and,  after  due  considera- 
tion of  the  statute  In  question,  was  unable 
to  see  that,  as  construed  by  us.  It  Infringed 
any  provision  of  the  federal  Constitution. 

The  learned  Judges  below  did  not  consider 
the  Dows  Case  In  their  opinion,  but  they  at- 
tempted to  distinguish  the  Vanderbilt  Case 
from  the  one  in  hand  upon  the  ground  that 
the  power  of  appointment  was  created  by 
will,  and  that  the  will  was  made  after  the 
enactment  of  the  collateral  Inheritance  tax 
law.  The  latter  distinction  did  not  exist 
In  the  Dows  Case,  where  the  power  was 
created  before  any  act  was  passed  In  this  state 
providing  for  the  Imposition  of  a  succession 
or  transfer  tax.  We  think  neither  distinc- 
tion is  well  founded.  As  the  tax  is  Imposed 
upon  the  exercise  of  the  power,  it  Is  unim- 
portant how  the  power  was  created.  The  ex- 
istence of  the  power  is  the  Important  fact 
for  what  may  be  done  under  It  is  not  af- 
fected by  its  origin.  If  created  by  deed,  its 
efficiency  is  the  same  as  If  It  bad  been  cre- 
ated in  the  same  form  by  will.  No  more 
and  no  less  could  be  done  by  virtue  <tf  it  in 
the  one  case  than  In  the  other.  Its  effective 
agency  to  produce  the  result  intended  is  nei- 
ther strengthened  nor  weakened  by  the  na- 
ture of  the  instrument  used  by  the  donor  of 
the  power  to  create  it    The  power,  howeva 
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or  whenever  created,  authorized  the  donee, 
by  her  will,  to  direst  certain  defeasible  es- 
tates, and  to  vest  them  absolutely  in  one  per- 
son. If  this  authority  had  been  conferred 
by  will,  Instead  of  by  deed,  the  right  to  act 
would  have  been  precisely  the  same,  and  the 
power  would  have  neither  gained  nor  lost 
in  force.  The  statute  applies  to  all  powers 
alike,  without  distinction  on  account  of  the 
method  of  creation  or  the  date  of  creation, 
and  provides  that  the  exercise  of  the  power 
shall  be  deemed  a  taxable  transfer  of  the 
property  affected,  the  same  as  if  It  had  be- 
longed absolutely  to  the  donee  of  the  power, 
and  had  been  bequeathed  or  devised  by  such 
donee.  As  we  said  through  Judge  Cullen  in 
the  Dows  Case:  "Whatever  be  the  technical 
source  of  title  of  a  grantee  under  a  power 
of  appointment,  it  cannot  be  denied  that  in 
reality  and  substance  it  is  the  execution  of 
the  power  that  gives  to  the  grantee  the  prop- 
erty passing  under  It."  This  accords  with  the 
statutory  deSnitlon  of  a  power  as  applied 
to  real  estate,  for  it  Includes  authority  to 
create  or  revoke  an  estate  therein.  Real 
Property  Law,  {  111  (Laws  1896,  p.  577,  c. 
547).  Such  was  the  effect  of  the  exercise 
of  the  power  under  consideration,  for  It  both 
revoked  and  created  estates  in  the  real  prop- 
erty and  interests  in  the  personal  property. 
Xo  tax  is  laid  on  the  power,  or  on  the  prop- 
erty, or  on  the  original  disposition  by  deed, 
but  simply  upon  the  exercise  of  the  power  by 
will,  as  an  effective  transfer  for  the  pur- 
poses of  the  act.  If  the  power  bad  been  ex- 
ercised by  deed,  a  different  question  would 
Lave  arisen,  but  it  was  exercised  by  will, 
and  ovFing  to  the  full  and  complete  control 
by  the  Legislature  of  the  making,  the  form, 
and  the  substance  of  wills,  It  can  impose  a 
charge  or  tax  for  doing  anything  by  will. 

It  is  quite  Immaterial  that  there  was  no 
statute  imposing  a  succeeslon  tax  of  any 
kind  in  force  when  the  original  disposition 
of  the  property  was  made  and  the  power 
-was  created.  That  transfer  is  not  taxed, 
and  the  statute  makes  no  effort  to  reach  it. 
It  is  the  practical  transfer  through  the  exer- 
cise of  the  power  by  will  that  is  taxed,  and 
nothing  else.  The  right  of  the  Legislature 
to  Impose  a  tax  on  the  privilege  of  exercising 
a  power  by  will  Is  not  affected  by  the  fact 
that  no  such  tax  was  Imposed  when  the 
power  was  created.  When  the  creator  of 
the  power  granted  the  property  to  the  ap- 
pointees of  bis  daughter,  as  Judge  Cullen 
said  in  the  Dows  Case,  "he  necessarily  sub- 
jected it  to  the  charge  that  the  state  might 
Impose  on  the  privilege  accorded  to  the" 
daughter  "of  making  a  will.  That  charge 
is  the  same  In  character  as  if  it  had  been 
laid  on  the  inheritance  of  the  estate  by  the" 
daughter  herself;  "that  is,  for  the  privilege 
of  succeeding  to  property  under  a  wIlL"  If 
the  power  had  not  been  exercised,  the  ques- 
tion would  have  resembled  that  presented  by 
the  Pell  Case,  relied  upon  below,  where  we 
held    that   a    statute   was    unconstitutional 


which  imposed  a  tax  upon  such  remainders, 
already  vested  and  uondefeaslble,  as  should 
result  in  an  absolute  title  after  the  passage 
of  the  act.  Matter  of  Pell,  171  N.  Y.  48,  63 
N.  E.  789,  57  L.  R.  A.  540,  89  Am.  St  Rep. 
791.  In  that  case  the  transfer  was  complet- 
ed without  the  aid  of  a  will,  and  the  effect 
was  the  same  as  a  deed  Inter  vivos.  There 
was  no  fouudation  for  a  succession  tax, 
which  is  a  charge  upon  the  right  to  make 
a  will,  or  on  the  right  to  Inherit  without  a 
will. 

We  think  that  the  surrogate  had  Jurisdic- 
tion, and  that  his  order  denying  the  motion 
to  dismiss  the  proceedings  as  to  the  respon- 
dent was  proper.  It  follows  that  the  order 
of  the  Appellate  Division  should  be  reversed, 
and  that  of  the  surrogate  affirmed,  with 
costs. 

PARKER,  0.  J.,  and  BARTLBTT, 
HAIGHT,  and  CULLEN,  JJ.,  concur. 
O'BRIEN  and  WERNER,  JJ.,  dissent 

Order  reversed,  etc. 
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CHAMPBRTT-JVDICIAL  SALBS— ASVBRSX 

P0S8BSSI0N— MORTGAQB. 
1. 1  Rev.  St  (Ist  Ed.)  p.  739,  pt  2,  c.  1,  tit 
2,  $§  147,  148,  and  Real  Property  Law,  Laws 
1896,  p.  603,  c.  547,  I  225,  which  provide  that 
every  grant  of  land  snail  be  absolutely  void  it 
at  the  time  of  delivery  such  land  shall  be  in 
actual  possession  of  a  person  claiming  ander 
an  adverse  title,  but  that  every  person  having 
a  just  title  to  lands  of  which  there  shall  be  an 
adverse  possession  may  execute  a  mortgage 
thereon,  do  not  apply  to  Judicial  sales,  and  a 
purchaser  of  land  sold  in  foreclosure  acquires  a 
perfect  title,  though  at  the  time  the  premises 
are  in  the  actual  possession  of  one  claiming 
title  thereto  under  a  tax  deed. 

2.  As  judicial  sales  are  not  within  the  con- 
demnation of  the  statute  of  champerty,  a  mort- 
gage executed  by  the  purchaser  at  such  a  sale 
on  the  same  day  he  obtains  a  deed  to  secure  a 
part  of  the  purchase  price  is  not  void  under  the 
statute,  since  the  deed  and  the  mortgage  con- 
stitute but  one  act,  and  the  mortgagee  most 
be  regarded  as  much  a  purchaser  at  the  judicial 
sale  as  the  mortgagor. 
Gray  and  Werner,  JJ.,  dissenting. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, Fourth  Department 

AcHon  by  K  May  De  Garmo  against 
George  W.  Phelps  and  others.  From  a  Judg- 
ment of  the  Appellate  Division  (72  N.  Y. 
Supp.  773)  afllrming  a  Judgment  for  defend- 
ants, plaintiff  appeals.    Reversed. 

Charles  P.  Tabor,  for  appellant  John  F. 
Connor,  for  resiwndents. 

CULLEN,  J.  The  action  is  in  ejectment 
for  the  recovery  of  a  piece  of  land  in  the  vil- 
lage of  Nunda,  county  of  Livingston.    Under 


T  1.  See  Champertr  and  Malnteoanee,  vol.  •,  Cant. 
Die.  i  lOT. 
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the  findings  of  the  trial  court  there  is  but  a 
single  question  presented  to  us  on  this  ap- 
peal. The  plaintiff  traced  her  title  from  one 
Robert  Glrven,  concededly  the  owner  and  In 
possession  of  the  premises,  who,  on  April 
25,1889,  mortgaged  the  premises  to  one  James 
H.  Carmlchael.  The  mortgage  was  subse- 
quently assigned  to  Annie  E.  Volger,  and,  de- 
fault having  been  made  in  its  payment,  it 
was  foreclosed  by  action.  At  the  sale  made 
under  the  judgment  in  said  action  the  lands 
were  sold  and  conveyed  to  Fred.  M.  Ingle- 
hart,  who  on  the  same  day  executed  to  said 
Volger  a  mortgage  to  secure  $1,000  o'f  the 
purchase  money.  Mrs.  Volger  subsequently 
assigned  her  mortgage  to  the  plaintiff,  who, 
default  having  been  made  in  its  payment, 
brought  an  action  to  foreclose  the  same.  Un- 
der the  Judgment  In  that  action  Mrs.  De  Gar- 
mo,  the  plaintiff  therein,  purchased  the  mort- 
gaged lands.  In  October,  1892,  intermediate 
the  execution  of  the  mortgage  from  Glrven 
to  Carmichael  and  the  sale  under  the  Judg- 
ment for  the  foreclosure  of  said  mortgage, 
the  defendant  entered  into  possession  of  the 
premises,  claiming  title  under  deed  executed 
by  the  county  treasurer  of  Livingston  county 
for  nonpayment  of  taxes,  and  has  remained 
ever  since  in  possession,  claiming  in  hostility 
to  the  plaintiff  and  her  predecessors  in  title. 
The  trial  court  held  that  such  adverse  pos- 
session defeated  the  plaintUTs  title  under  the 
provisions  of  the  statute  (1  Rev.  St  [Ist  Ed.] 
p.  739,  pt  2,  c.  1,  tit  2,  !|  147,  148;  Real 
Property  Law,  Laws  1896,  p.  603,  c.  547,  S 
225),  which  provide  that:  "Every  grant  of 
lauds  shall  .be  absolutely  void,  if  at  the  time 
of  the  delivery  tiiereof,  such  lands  shall  be 
in  the  actual  possession  of  a  person  claiming 
under  a  title  adverse  to  that  of  the  grantor. 
But  every  person  having  a  Just  title  to  lands, 
of  which  there  shall  be  an  adverse  posses- 
sion, may  execute  a  mortgage  on  such  lands; 
and  such  mortgage,  if  duly  recorded,  shall 
bind  the  lauds  from  the  time  the  possession 
thereof  shall  be  recovered  by  the  mortgagor 
or  his  representatives."  That  Judicial  sales 
do  not  fall  within  the  condemnation  of  these 
statutory  provisions  has  been  settled  law 
from  a  very  early  time  in  the  history  of  this 
state.  Tuttie  v.  Jaclison,  6  Wend.  213,  21 
Am.  Dec.  306;  Hoyt  v.  Thompson,  5  N.  Y. 
320;  Stevefls  v.  Hauser,  39  N.  Y.  302;  C3ole- 
man  t.  Manhattan  Beach  Impr.  Co.,  94  N.  Y. 
229.  Therefore  neither  of  the  deeds  made  in 
pursuance  of  the  Judgments  of  foreclosure 
and  sale  was  void.  The  statute  does  not  as- 
sume to  deal  with  assignment  of  mortgages, 
and  in  the  only  case  that  I  can  find  in  which 
the  question  was  presented  a  similar  statute 
was  held  inapplicable  to  such  transfers.  Con- 
verse V.  Searls,  10  Vt  578.  Inglehart,  there- 
fore, by  his  purchase  at  the  sale  in  the  first 
foreclosure  suit,  acquired  a  perfect  title,  and 
the  only  doubtful  linl£  in  the  plaintUTs  chain 
of  title  is  the  mortgage  which  Inglehart  gave 
back  to  the  plaintiff  in  the  foreclosure  suit  to 
secure  part  of  the  purchase  money.    I  con- 


cede that,  though  Inglebarf  s  title  was  per- 
fect, the  statute  rendered  any  voluntary  con- 
veyance by  him,  wliiie  the  lands  were  in  ad- 
verse possession  by  another  party,  void;  and. 
while  the  statute  authorized  him  to  mortgage 
his  lauds,  I  assume  that  the  effect  of  the  pro- 
vision that  the  mortgage  shall  bind  the  lands 
from  the  time  the  possession  thereof  is  re- 
covered by  the  mortgagor  excludes  such  op- 
eration until  possession  is  so  recovered,  which 
in  this  case  never  occurred.  Hence,  If  the 
mortgage  from  Inglehart  to  Mrs.  Volger,  un- 
der the  foreclosure  of  which  the  present  plain- 
tifl  claims,  had  been  given  for  any  otlier 
purpose  than  to  secure  the  purchase  money, 
I  am  inclined  to  the  view  that  the  plaintifTs 
title  would  fail.  But  there  is  a  marked  dis- 
tinction between  a  purchas€t-money  mortgage 
and  any  other.  In  the  case  of  such  a  mort- 
gage dower  does  not  attach  as  against  the 
mortgage,  nor  do  existing  Judgments  or 
claims  against  the  mortgagee  obtain  priorit}- 
over  it  QThia  is  the  rule  In  this  state  by  stat- 
ute; but  the  statute  is  only  declaratory  of 
the  rule  of  law  existing  before  it  was  enact- 
ed (Mills  V.  Van  Voorhles,  20  N.  Y.  412),  and 
the  same  rule  obtains  in  states  where  there 
are  no  statutes  on  the  subject  (1  Jones  on 
Mortgages,  {  468).  Now,  the  ground  on  which 
this  rule  rests  is  not  the  superior  equity  of 
the  holder  of  a  lien  for  the  purchase  money, 
but  the  theory  that  the  conveyance  and  mort- 
gage, whether  the  latter  be  to  the  grantor  or 
to  a  tbh-d  party,  are  but  separate  parts  of  a 
single  entire  contract  In  Holbrook  v.  Fin- 
ney, 4  Mass.  566,  3  Am.  Dec.  243,  a  wife  wa$ 
held  not  entitled  to  dower  in  lands  conveyed 
to  her  husband  by  his  father  and  simulta- 
neously mortgaged  by  the  son  to  the  father. 
It  was  there  said:  "In  the  case  at  bar  the 
execution  of. the  two  deeds,  they  being  of 
even  date,  was  done  at  the  same  instant  and 
constitutes  but  one  act."  This  dictum  was 
quoted  with  approval  by  Chief  Justice  Spen- 
cer in  Stow  V.  Tifft,  15  Johns.  458,  8  Am.  Dec. 
266,  saying:  "Where  a  deed  is  given  by  the 
vendor  of  an  estate,  who  takes  back  a  mort- 
gage to  secure  the  purchase  money  at  the 
same  time  that  be  executes  the  deed,  the 
deed  and  the  mortgage  are  to  be  conslderetl 
as  parts  of  the  same  contract  as  taking  ef- 
fect at  the  same  instant,  and  as  constituting 
but  one  act"  In  Clark  v.  Munroe,  14  Mass. 
331,  the  doctrine  of  Holbrook  v.  Finney  was 
applied  in  favor  of  a  third  party  who  advan- 
ced a  portion  of  the  purchase  money,  to  se- 
cure which  he  received  a  mortgage.  "A 
deed  and  purchase-money  mortgage,  given  at 
the  same  time,  are  to  be  construed  together 
as  forming  one  instrument  or  contract" 
Rawson  v.  Lampman,  5  N.  Y.  456.  In  Curtis 
v.  Root  20  III.  58,  Chief  Judge  Caton  said: 
"The  execution  of  the  deed  and  of  the  mort- 
gage being  simultaneous  acts,  the  title  to  the 
land  does  not  for  a  single  moment  rest  in  thf 
purchaser,  but  merely  passes  through  bi« 
hands  and  vests  in  the  mortgagee  without 
stopping  at  all  in  the  purchaser,  and  during 
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sucb  Instantaneous  passage  the  judgment  lien 
cannot  attach  to  the  title.  This  is  the  reason 
assigned  by  the  books  why  the  mortgage 
takes  precedence  of  the  Judgment,  rather 
than  any  supposed  equity  which  the  vendor 
might  be  supposed  to  hare  for  the  purchase, 
money."  In  that  case  the  mortgagee  was 
not  the  grantor,  but  a  third  party.  If  the 
doctrine  of  these  cases  be  sound,  it  seems 
to  me  that  Mrs.  Volger,  to  the  extent  of  her 
mortgage  interest,  whether  it  be  considered 
a  lien  or  a  conditional  estate,  was  Just  as 
much  a  purchaser  at  the  Judicial  sale  bad 
under  the  decree  as  was  Inglehart,  the  mort- 
gagor, and  that  she  acquired  her  title  from 
the  court  on  such  sale,  not  from  Inglehart, 
but  merely  through  Inglehart  as  a  mere  con- 
duit. It  was  her  moneys  that  went  to  sat- 
isfy the  decree,  and  she  was  the  plaintiff  in 
the  foreclosure  suit;  and,  if  necessary,  It 
might  be  well  held  that  the  new  mortgage 
was  a  mere  extension  pro  tanto  of  the  old 
mortgage  under  foreclosure.  Her  mortgage 
therefore  did  not  fall  within  the  statute. 

The  Judgment  appealed  from  should  be 
reversed,  and  a  new  trial  granted;  costs  to 
abide  the  event 

GRAY,  J.  (dissenting).  I  think  that  the 
Judgment  below  is  right,  and  tliat  it  should 
be  affirmed  by  us.  The  effect  of  the  unani- 
mous affirmance  is  to  establish  conclusively 
upon  this  review  the  fact  that  prior  to  and 
at  the  time  of  Inglehart's  purchase  at  the 
Judicial  sale  the  defendant  Phelps  was  in 
actual  possession  of  the  land,  and  that  be 
was  claiming  it  under  a  title  adverse  to  that 
of  Inglehart,  or  of  his  predecessor  in  title. 
The  validity  of  the  covmty  treasurer's  deed, 
through  which  he  claims,  is  not  an  issue  to 
be  tried.  Whether  a  party,  who  claims  by 
right  of  adverse  possession,  has  a  rightful 
title,  is  not  an  essential  fact.  Tliat  fact  is 
not  the  Issue  in  sucb  an  action,  where  the 
defense  is  that  the  plaintiff's  title  rests  up9n 
a  champertous  conveyance.  The  very  object 
of  the  statute,  which  was  founded  on  a  com- 
mon-law principle,  was  to  prevent  a  party 
out  of  possession  from  transferring  his  right 
to  litigate  for  the  recovery  of  possession. 
Sands  v.  Hughes,  53  N.  Y.  295,  297.  Under 
the  statute,  an  adverse  possession  of  a  single 
day,  whether  known  or  unknown  to  the 
grantor,  had  been  held  to  avoid  the  convey- 
ance. Crary  v.  Goodman,  22  N.  Y.  170.  In- 
deed, so  strict  was  the  application  of  the 
law  that  the  purchaser  of  land  in  the  posses- 
sion of  a  third  party  only  escaped  a  penalty 
imposed  in  the  early  legislation  of  this  state 
upon  establishing  that  he  had  no  knowledge 
of  the  fact.  Teele  v.  Fonda,  7  Johns.  251; 
Preston  v.  Hunt,  7  Wend.  53.  If  the  inhibi- 
tion of  the  statute  applies  to  plaintiff's  case, 
then  it  is  only  necessary  that  the  defendant 
should  have  had  color  of  title  with  an  actual 
possession.  The  Revised  Statutes  In  force  at 
the  time  of  Inglehart's  transaction  provided 
that  "every  grant  of  lands  shall  be  absolute- 


ly void,  if,  at  the  time  of  the  delivery  thci«- 
of,  such  lands  shall  be  in  the  actual  posses- 
sion of  a  person  claiming  under  a  title  ad- 
verse to  that  of  the  grantor,"  and  that  "every 
person  having  a  Just  title  to  lands,  of  which 
there  shall  be  an  adverse  possession,  may 
execute  a  mortgage  on  such  lands;  and  sucb 
mortgage.  If  duly  recorded,  shall  bind  the 
lands  from  the  time  the  possession  there- 
of shall  be  recovered  by  the  mortgagor  or 
his  representatives."  1  Rev.  St.  (1st  E)d.) 
p.  739,  pt  2,  c.  1,  tit.  2,  S!  147, 148.  The  pres- 
ent real  property  law  preserves  a  similar 
provision.  Laws  1806,  p.  603,  c'  547,  S  225. 
The  conveyance  to  Inglehart  by  the  Judicial 
officer  upon  his  purctiase  at  the  Judicial  sale 
was  not  within  the  inhibition  of  tbe  statute, 
because,  being  a  Judicial  sale,  tbe  statute 
could  have  no  application,  and  this  was  al- 
ways so  held.  See  4  Kent's  CJom.  447;  Coke's 
Lltt  214a;  Tuttle  v.  Jackson,  6  Wend.  224,  21 
Am.  Dec.  806;  Truax  v.  Thorn,  2  Barb.  156; 
Stevens  v.  Hauser,  30  N.  Y.  302;  Coleman  v. 
Manhattan  Beach  Impr.  Co.,  04  N.  Y.  229. 

While,  therefore,  the  deed  to  Inglehart  was 
not  within  the  purview  of  the  statute,  the 
mortgage  which  he  executed  to  a  third  per- 
son in  order  to  procure  a  portion  of  the  pur- 
chase money  which  he  was  to  pay  came 
clearly  within  the  statutory  inhibition,  and 
that  was  tbe  position  taken  by  the  respond- 
ent Phelps  upon  his  motion  to  dismiss  the 
complaint  at  the  close  of  plaintiff's  case. 
The  mortgage  by  Inglehart  was  a  grant  of 
land,  then  in  Phelps'  actual  possession,  to 
secure  the  performance  of  the  promise  to 
pay  a  sum  of  money.  A  mortgage  Is  a  deed 
with  a  condition  (Canandarqua  Academy  v. 
McKechnle,  90  N.  Y.  618),  and  it  Is  evident 
that  the  legislature  thus  regarded  a  mort- 
gage; for  In  the  statute  it  was  made  the  sub- 
ject of  an  exception,  and  allowed  effect,  but 
only  upon  the  mortgagor's  recovering  tbe 
possession  of  the  land.  It  makes  no  differ- 
ence that  this  mortgage  Is  regarded  as  a 
purchase-money  mortgage,  which,  upon  an 
equitable  doctrine,  is  given  a  certain  priority 
of  lien.  It  was,  nevertheless,  a  grant  of 
land  with  a  defeasance  clause,  made  at  a 
time  when  the  land  affected  was  in  the  actual 
possession  of  one  who  held  adversely  under 
color  of  title.  Tbe  statute  Is  Imperative  in 
Its  declaration  as  to  the  invalidity  of  such 
grants,  and  the  exception  in  favor  of  mort- 
gages only  makes  them  binding  upon  tbe 
land  when  its  possession  is  recovered  by  the 
mortgagor,  or  his  representatives.  That  was 
Inglehart's  position.  Sucb  was  that  of  his 
mortgagee,  and,  of  course,  such  is  that  of  the 
plaintiff,  who  foreclosed  the  mortgage  and 
purchased  at  the  sale.  If  Inglehart  had  sim- 
ply deeded  the  land  purchased,  no  doubt 
could  arise  as  to  its  being  void;  and  may  we 
hold  that  a  mortgage  given  to  a  third  person 
to  procure  a  portion  of  the  money  payable 
upon  the  mortgagor's  purchase  of  the  prem- 
ises is  excepted?  That  the  statute  was  not 
aimed  at  Judicial  sales  is  evident  enough,  for 
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it  woald  only  be  ■  transaction  between  prl- 
Tate  persons  thiat  could  Involye  the  sale  and 
purchase  of  a  pretended  title  and  a  trans- 
fer of  a  right  to  sne  for  the  recovery  of  land. 
It  was  not  any  Judicial  legislation  by  which 
purchasers  at  Judicial  sales  were  excepted 
from  the  operation  of  the  statute.  It  was 
because  the  facts  would  not  permit  of  it 
But  it  is  Judicial  legislation  for  the  court  to 
hold,  In  the  face  of  the  statutory  provisions, 
that  a  purchase-money  mortgage,  made  to  a 
third  person,  was  excepted.  In  my  opinion, 
Inglehart's,  mortgagee  obtained  no  title,  nor 
interest  in  or  to  nor  lien  upon  the  land  then 
held  by  Phelps  in  actual  adverse  possession, 
and  consequently  the  foreclosure  proceed- 
ings, through  which  this  piaintlfT  became  a 
purchaser  thereof,  and  to  which  Phelps  was 
a  stranger,  were  without  effect  upon  his  in-- 
terests. 

PARKER,  0.  J.,  and  O'BRIEN  and  MAR- 
TIN, JJ.,  concur  with  CULLHX,  J.  WER- 
NER, J.,  concurs  with  ORAT,  J.  HAIOHT, 
1.,  not  voting. 

Judgment  reversed,  ete. 


076  N.  T.  500) 

PEOPLE  ez  rel.  DINSMORB  r.  VANDE- 

WATER  et  al. 

(Court  of  Appeals  of  New  York.    Nov.  24, 

1903.) 

HIGHWAYS— ALTERATION  AND  IMPROVEBfBNT 
—POWERS  OP  HIGHWAY  COMMISSIONERS. 

1.  Under  colonial  laws  and  state  statutes 
prior  to  the  enactment  of  Laws  1896,  p.  38C, 
c.  423,  the  town  board  and  commissioners  of 
highways  of  Hyde  Park,  Dutchess  county,  had 
power  to  alter  and  improve  the  New  York  and 
Albany  Post  Road  rauning  through  that  town. 
Beid,  that  snch  power  was  not  taken  away  by 
the  latter  act,  as  there  was  nothing  in  its  pro- 
visions limiting  their  jurisdiction  over  the  high- 
way, except  in  so  far  as  it  prohibited  them 
from  authorizing  the  laying  of  any  railroad 
track  on  the  highway,  unless  when  it  crossed 
the  same,  so  that  they  have  power  to  alter  and 
improve  a  part  of  said  road  on  petition  of  a 
taxpayer,  within  the  premises  of  the  petitioner, 
the  improvement  to  be  made  by  him  and  at  Ills 
expense. 

2.  Under  Colonial  Laws  1708,  p.  532,  c.  131; 
Colonial  Laws  1772,  p.  324,  c.  1538:  Colonial 
Laws  1779.  p.  127.  c.  31:  Laws  1797,  p.  51,  c. 
43;  and  2  Rev.  Laws  1813,  p.  270,  c.  33— relat- 
ing to  the  laying  ont  and  maintenance  of  the 
New  York  and  Albany  Post  Road  and  other 
public  highways  established  before  1813,  com- 
missioners of  highways  were  empowered  to 
alter  highways  that  were  deemed  inconvenient, 
and  this  power  was  continued  by  the  State  Leg- 
islature in  1779,  and  by  General  Laws  1797  and 
1813,  and  np  to  the  present  day,  so  that  at  the 
time  of  the  passage  of  the  county  law  (Laws 
1892,  p.  1765,  c.  ffie,  !  77),  providing  that  the 
snpervisoTS  of  any  county  may  authorize  com- 
missioners of  highways  of  any  county  to  alter 
or  discontinue  any  road  or  highway  therein 
which  shall  have  been  laid  out  by  the  state, 
the  commissioners  of  highways  of  towns  had 
jurisdiction  over  existing  colonial  highways, 
with  the  power  to  make  needed  alterations, 
which  power  was  not  taken  from  them  by  the 
connty  law. 

Bartlett.  J.,  dissenting. 


Appeal  from  Supreme  Conrt  Appellate 
Term,  Second  Department. 

Application  by  the  people,  on  the  relation 
of  Clarence  O.  Dinsmore,  for  writ  of  cer- 
tiorari to  H.  Fremont  Vandewater  and 
others.  From  an  order  of  ttae  Appellate  Di- 
vision (82  N.  T.  Supp.  620,  627)  annulling  a 
determination  of  the  town  board  and  high- 
way commissioners  of  the  town  of  Hyde 
Park  altering  and  closing  a  part  of  the  New 
York  and  Albany  Post  Road  in  that  town, 
respondents  appeal.    Reversed. 

Harry  C.  Barker  and  Henry  B.  Anderson, 
for  appellants.  Egerton  L.  Winthrop,  Jr^ 
William  Jay,  and  Flamen  B.  Candler,  for 
respondent. 

HAIGHT,  7.  These  proceedings  were  In* 
stituted  by  a  petition  on  behalf  of  the  re- 
lator, a  resident  taxpayer  of  the  town  of 
Hyde  Park,  for  a  writ  of  certiorari  to  review 
the  action  of  the  town  board  and  highway 
commissioners  of  that  town  In  altering  a  part 
of  the  New  York  and  Albany  Post  Road. 
On  the  11th  day  of  October,  1900,  one  Ogden 
Mills,  a  taxpayer  of  the  town,  presented  an 
application  to  the  commissioners  of  highways 
for  an  alteration  in  the  New  York  and  Albany 
Post  Road  for  a  distance  of  about  1,500 
feet,  running,  through  his  premises.  It  was 
represented  that  the  proposed  change  would 
do  away  with  a  bad  curve  In  the  old  road, 
avoid  a  bill,  and  eliminate  the  danger  to 
horsemen  owing  to  the  close  proximity  of 
the  old  road  to  the  railroad.  The  town 
board  consented  to  the  proposed  change,  and 
the  highway  commissioners  made  an  order 
therefor  In  accordance  with  the  application, 
providing  that  the  land  forming  ttae  bed  of 
the  old  highway  should,  upon  the  completion 
of  the  proposed  alteration,  revert,  and  be- 
come the  property  of  the  petitioner.  There- 
upon the  new  highway  was  constructed  in  a 
substantial  manner,  trees  set  upon  the  sides, 
and  the  same  was  accepted  by  the  commis- 
sioners of  highways,  and  permit  granted  to 
the  petitioner  to  close  the  old  highway. 

The  learned  Appellate  Division  appears 
to  have  reached  the  conclusion  that  the  ac- 
tion of  the  local  authorities  in  permitting  the 
alteration  was  void  and  'Unauthorized,  by 
reason  of  the  provisions  of  chapter  423,  p. 
3S6,  of  the  Laws  of  1896.  That  act  is  en- 
titled "An  act  to  preserve  forever  the  New 
York  and  Albany  Post  Road  as  a  state  pub- 
lic highway."    The  provisions  are  as  follows: 

"Section  L  The  old  established  road  along 
the  valley  of  the  Hudson  river  from  the 
city  of  New  York  to  the  city  of  Albany, 
known  as  the  Albany  Post  Road,  shall  be  a 
public  highway  for  the  use  of  the  traveling 
public  forever. 

"Sec.  2.  The  said  highway  shall  be  kept 
open  and  free  to  all  travelers,  and  shall  not 
be  obstructed  in  any  way  by  any  obstacle 
to  free  travel. 

"Sec.  3.  No  trustees  of  any  village  or  cor- 
poration of  any  city  upon  its  route,  or  board 
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of  eommlBsloners  of  highways  of  towns,  or 
any  other  person  or  board  whatever,  shall 
have  any  power  or  authority  to  authorize  or 
license  the  laying^  of  any  railroad  track  up- 
on said  highway,  except  to  cross  the  same, 
and  any  such  action  shall  be  void  and  of  no 
effect 

"Sec.  4.  This  act  shall  not  apply  to  any 
portion  of  said  road  within  the  city  of  New 
York,  nor  shall  it  apply  to  the  road  of  the 
president,  directors  and  company  of  the  Rens- 
selaer and  Columbia  turnpike,  nor  to  the  vil- 
lages of  Sing  Sln^  or  Peeksklll,  in  West- 
chester county." 

In  construing  statutes  we  should  have  in 
mind  the  legislative  Intent  and  the  purpose 
sought  to  be  accomplished.  It  will  be  ob- 
served that  there  Is  nothing  in  the  provisions 
of  the  statute  that  in  any  manner  limits  the 
Jurisdiction  or  powers  of  local  oflScers  over 
the  highway  except  in  one  particular.  By 
Its  first  and  second  sections  it  is  provided 
that  it  "shall  be  a  public  highway  for  the 
use  of  the  traveling  public  forever,"  and  that 
it  "shall  be  kept  open  and  free  to  all  trav- 
elers, and  shall  not  be  obstructed  in  any 
way."  These  provisions  are  but  the  repeti- 
tion of  the  law  as  it  ■exists  with  reference  to 
all  of  the  public  highways  of  the  state.  They 
are  all  under  the  control  of  the  Legislature, 
and  are  required  to  be  kept  open  and  free 
to  the  traveling  public  forever,  unless  they 
are  discontinued  In  such  manner  as  the  Legis- 
lature directs.  But  by  the  provisions  of  sec- 
tion 3  of  the  act  we  find  express  limitations 
placed  upon  the  board  of  commissioners  of 
highways  of  towns  or  other  local  officers 
thereof  prohibiting  them  from  authorizing  or 
licensing  the  laying  of  any  railroad  track  up- 
on the  highway  except  to  cross  the  same. 
Here  we  have,  in  clear,  concise  language, 
disclosed  the  purpose  and  evident  intent  of 
the  Legislature.  It  was  not  to  change  the 
Jurisdiction  of  officers  over  the  care  and  man- 
nsement  of  the  highway  except  to  prohibit 
them  from  permitting  the  laying  of  railroad 
tracks  therein,  and  this  is  emphasized  by  the 
provisions  of  section  4  of  the  act,  wherein 
there  Is  excepted  from  the  operation  of  the 
statute  (doubtless  for  the  purpose  of  per- 
mitting the  operation  of  existing  or  con- 
templated street  railroads)  that  portion  of  the 
highway  lying  In  the  city  of  New  York,  In 
certain  villages  mentioned,  and  the  Rens- 
selaer and  Columbia  turnpike.  With  this  ex- 
ception the  powers  of  the  town  board  and 
of  the  commissioners  of  highways  of  the 
town  of  Hyde  Park  remain  unimpaired,  and 
therefore,  If  thej'  had  the  power  to  alter  and 
improve  the  road  prior  to  the  passage  of  this 
act,  then  such  power  still  exists,  and  may 
be  exercised  by  them. 

It  is  now  contended  on  tbe  part  of  the 
respondent  that  the  highway  in  question  was 
a  state  road,  and  that  the  town  authorities 
bad  no  power  to  alter  the  same  unless  au- 
thorized by  the  board  of  supervisors  of  the 
county  in  accordance  with  tbe  provisions,  of 


section  77  Of  the  county  law  (Laws  1892,  p. 
1765,  c.  686).  That  statute  provides  as  fol- 
lows: "The  board  [referring  to  the  board 
of  supervisors]  may  authorize  tbe  commis- 
sioners of  highways  of  any  town  In  their 
county  to  alter  or  discontinue  any  road  or 
highway  therein,  which  shall  have  been  laid 
out  by  the  state  under  the  same  conditions 
that  would  govern  their  actions  in  relation 
to  highways  that  have  been  laid  out  by  local 
authorities."  This  is  a  substantial  re-enact- 
ment of  chapter  317,  p.  381,  of  the  Laws  of 
1882,  which  was  evidently  intended  to  take 
the  place  of  chapter  83,  p.  74,  of  tbe  Laws 
of  1817,  which  is  as  follows:  "Whereas, 
great  inconvenience  has  arisen  from  the 
want  of  authority  in  the  commissioners  of 
highways  of  the  several  towns  in  the  state 
to  alter  and  amend  such  highways  as  are 
laid  out  by  special  acts  of  the  Legislature, 
commonly  called  state  roads;  and  In  order  to 
prevent  application  being  made  to  the  Legis- 
lature for  every  alteration  in  said  roads  as 
are  supposed  to  be  necessary— Therefore  be 
It  enacted  by  the  people  of  the  state  of  New 
York,  represented  in  Senate  and  Assembly, 
that  it  ■shall  be  lawful  for  the  commission- 
ers of  highways  of  any  town  in  this  state, 
through  which  a  state  road  passes,  on  being 
applied  to  by  twelve  freeholders  of  such  town 
and  with  the  consent  of  the  commissioners 
of  highways  of  the  adjoining  towns  through 
which  said  road  passes,  to  regulate  and  alter 
such  road,  in  the  said  town,  if  in  their  opin- 
ion the  public  good  and  convenience  shall 
require  the  same:  provided,  however,  that 
no  such  alteration  shall  alter  tbe  general 
route  of  the  road:  and,  also,  that  the  provi- 
sions of  the  act,  entitled  'An  act  to  regulate 
highways,'  relative  to  the  alteration  and 
amendment  of  public  roads,  shall  be  held 
to  extend  to  such  alteration,  as  aforesaid, 
of  any  state  road."  The  recitals  preceding 
the  enactment  Indicate  very  clearly  the  pur- 
pose sought  to  be  accomplished  by  the  leg- 
islation. Numerous  special  acts  of  the  Legis- 
lature had  been  passed,  after  tbe  organiza- 
tion of  the  state,  laying  out  what  were  called 
"state  roads."  Many  of  these  roads  were  lo- 
cated and  constructed  through  the  agency 
of  state  officers  with  state  aid,  and  not  by 
the  officers  of  the  locality  through  which  tbe 
road  was  laid  out.  It  was  with  reference 
to  these  highways  that  the  Inconvenience 
arose  with  reference  to  needed  alterations, 
and  the  purpose  of  the  act  was  to  avoid  ap- 
plication to  the  I.«glslature  for  leave  to  make 
every  change  deemed  necessary  by  giving 
the  power  to  make  such  alterations  to  the 
commissioners  of  highways  of  the  towns  up- 
on application  of  12  freeholders,  etc.  But 
It  will  be  observed  that  there  is  nothing  in 
this  legislation,  or  that  of  chapter  317,  p.  381, 
of  the  Laws  of  1882,  or  of  section  77  of  the 
county  law,  that  in  any  particular  purports 
to  limit  or  deprive  commissioners  of  high- 
ways of  any  of  tbe  powers  that  they  there- 
tofore possessed  with  reference  to  the  alter- 
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Ing  of  highways.  It  is  doubtless  true  that 
as  to  highways  that  have  been  laid  out  by 
special  statutes  the  power  of  the  commis- 
sioners of  highways  to  change  and  alter  the 
same  is  dependent  upon  the  legislation  to 
which  we  have  referred,  and  that  under  the 
county  law  their  power  is  now  dependent  up- 
on the  consent  of  the  board  of  supervisors  of 
the  coimty;  but  these  Ughways  are  limited 
to  those  authorized  by  the  special  acts  of 
the  Legislature,  and  do  not  Include  such  high- 
ways as  had  before  been  given  over  to  the 
care  of  the  commissioners  of  highways  of 
towns,  with  power  on  the  part  of  the  local 
officers  thereof  to  make  needed  alterations. 
This  brings  us  to  a  consideration  of  the  his- 
tory of  the  road  in  question  and  the  legis- 
lation bearing  thereon. 

The  New  "ITork  and  Albany  Post  Road  was 
constructed  under  the  provisions  of  chapter 
131,  p.  532,  of  the  Colonial  Laws  of  1708. 
It  was  a  general  statute  entitled  "An  act  for 
the  laying  out,  regulating,  cleaning  and  pre- 
serving public  common  highways  throughout 
this  colony."  It  provides  as  follows:  "For 
the  better  laying  out  ascertaining,  repairing 
and  preserving  the  publlck  comon  and  gen- 
eral highways  within  this  Colony.  Be  it  en- 
acted by  the  Giovr.  council  and  General  As- 
sembly of  this  Colony  and  by  the  Authority 
of  the  same.  That  there  be  laid  out  preserv- 
ed and  kept  for  ever  in  good  and  sufficient 
repair  one  pnblick  comxin  &  general  highway 
to  extend  from  the  now  scite  of  the  City  of 
New  York  thro'  the  City  and  County  of  New 
York  and  the  county  of  West  Chester  of  the 
breadth  of  four  rod  ESnglish  measure  at  the 
least,  to  be  continue  and  remain  forever  the 
publick  comon  general  road  and  highway 
from  the  said  City  of  New  York  to  the  ad- 
jacent Collony  of  Connecticut.  »  •  •  And 
one  other  publlck  comon  general  highway  to 
extend  from  Kings  Bridge  in  the  county  of 
West  Chester  thro'  the  same  county  of  West 
Chester  Dutchess  county  and  the  county  of 
Albany  of  the  breadth  of  four  rod  English 
measure  at  the  least  to  be  continue  and  re- 
main for  ever  the  publick  comon  general 
road  and  highway  from  King  Bridge  afore- 
said to  the  ferry  at  Ctawlew  over  against  the 
City  of  Albany."  It  also  contained  provis- 
ions for  the  laying  out  of  other  roads  con- 
necting towns  and  villages  to  one  another 
and  to  such  convenient  landing  places  as 
their  situations  will  afford,  "for  the  better 
and  easier  transportation  of  goods  and  the 
commodious  passing  of  travelers  as  direct 
and  convenient  as  the  circumstances  of  place 
will  admit  of."  Commissioners  were  ap- 
pointed In  the  different  localities  to  carry 
out  the  provisions  of  the  act,  including  New 
York,  Dutchess,  and  Westchester  counties, 
thus  laying  the  foundation  upon  which  our 
highway  laws  have  been  constructed  and  per- 
fected. Numerous  amendments  were  made 
from  time  to  time  from  which  the  growth  of 
the  law  is  disclosed,  which  may  be  interest- 
ing as  history,  but  are  not  essential  to  be 


here  considered.  As  early  as  1772  we  find 
that  in  Dutchess  county  the  freeholders  and 
inhabitants  of  each  precinct  at  their  annual 
town  meetings  were  required  to  elect  three 
highway  commissioners  to  regulate  highways 
In  their  precinct.  The  provision  of  the  law, 
as  far  as  material.  Is  as  follows:  "That  tbe 
commissioners,  or  the  major  part  of  them,  in 
their  respective  precincts  for  which  they 
shall  be  chosen  commissioners,  are  hereby 
empowered  and  authorized  to  regulate  the 
roads  already  laid  out,  and  if  any  of  them 
shall  appear  inconvenient,  and  an  alteration 
absolutely  necessary,  and  the  same  be  cer- 
tified upon  the  oath  by  twelve  principal  free- 
holders of  the  said  county,  the  commission- 
ers may,  provided  they  all  Judge  it  neces- 
sary, alter  the  same,  and  lay  out  such  other 
public  highways  and  roads  as  th^y.  or  tbe 
major  part  of  them  shall  think  most  con- 
venient." Colonial  Laws  1772,  p.  324,  c. 
1536.  The  next  statute  to  which  we  call 
attention  is  chapter  31,  p.  127,  of  the  Laws 
of  1779,  after  the  organization  of  the  state 
government,  entitled  "An  act  for  the  better 
laying  out,  regulating  and  keeping  in  repair, 
all  common  public  highways,  and  private 
roads,  in  the  counties  of  Ulster,  Orange, 
Dutchess,  Charlotte  and  West  Chester." 
This  statute  contains  a  similar  provision  to 
that  found  in  the  colonial  laws  already  re- 
ferred to.  It  gives  to  the  commissioners  of 
highways  the  power  and  authority  "to  regu- 
late the  roads  already  laid  out,  and  If  any 
of  them  shall  appear  inconvenient  and  an 
alteration  necessary,  •  •  •  they  may  be 
required  to  alter  the  same  In  such  manner 
as  a  majority  of  the  commissioners  in  such 
town,  manor,  district  or  precinct  shall  Judge 
meet  and  convenient"  This  act  was  fol- 
lowed by  chapter  43,  p.  51,  of  the  Laws  of 
1797,  a  general  act  covering  all  of  the  state 
except  the  counties  of  New  York,  Suffolk, 
Queens,  and  Kings.  In  this  act  tbe  conunis- 
sioners  of  highways  are  given  the  power 
"to  regulate  the  roads  already  laid  out  and 
to  alter  such  as  they  or  a  majority  of  them 
shall  conceive  inconvenient."  This  statate, 
with  some  amendments,  was  continued  In 
force  until  1813,  when  it  was  superseded  by 
the  general  highway  act  (chapter  33  of  that 
year;  2  Rev.  Laws  1813,  p.  270),  containing 
the  same  provisions;  and  this,  with  some 
amendments,  was  carried  into  the  Revised 
Statutes,  and  is  now  incorporated  into  our 
highway  law.  It  Is  thus  apparent  that  un- 
der the  colonial  laws  as  early  as  1772,  espe- 
cially In  Dutchess  county,  where  the  altera- 
tion in  question  was  made,  commissioners  of 
highways  were  empowered  to  alter  highways 
that  were  deemed  inconvenient,  and  that 
this  power  was  continued  by  the  State  Legis- 
lature in  1779  and  by  general  laws  In  1797 
and  1813,  and  that  the  same  power  has  been 
continued  until  the  present  day.  It  therefore 
follows  that  at  tbe  time  of  the  passage  of  tbe 
county  law,  or  of  chapter  317,  p.  381,  of  the 
La^s  of  1882,  or  even  of  chapter  83,  p.  74, 
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of  the  Laws  of  1817,  the  commissioners  of 
highways  of  towns  had  been  given  Jurisdic- 
tion over  the  existing  colonial  highways, 
with  the  power  to  make  such  needed  altera- 
tions therein  as  should  be  deemed  necessary, 
and  that  that  power  has  not  been  taken  from 
them  by  the  county  law. 

The  New  York  and  Albany  Post  Road  ap- 
pears to  have  been  authorized  by  colonial 
legislation  200  years  ago.  It  was  constructed 
and  kept  in  repair  by  commissioners  appoint- 
ed in  the  localities,  and  for  over  130  years  in 
Dutchess  county  It  has  been  under  the  juris- 
diction and  control  of  the  local  highway  of- 
ficers of  that  locality,  who  have  had  the 
power  to  make  such  alterations  as  a  majority 
of  them  should  conceive  to  be  convenient  for 
the  public.  These  authorities,  in  making  the 
alteration  complained  of,  appear  to  have 
conformed  to  the  requirements  of  the  statute. 
The  Improvement  is  one  that  they  had  the 
power  to  make,  and  it  does  not  appear  to  us 
that  the  relator  is  concerned  with  reference 
to  the  validity  of  the  title  of  Mills  to  the 
bed  of  the  old  highway.  We  consequently 
do  not  deem  it  Important  to  dlscnss  that 
question  at  this  time. 

The  order  of  the  Appellate  Division  should 
be  reversed,  and  the  writ  of  certiorari  dis- 
missed, with  costs. 

BARTLBTT,  J.  (dissenting).  The  single 
question  Is  presented  by  this  appeal  whether 
the  members  of  the  town  board  and  the  high- 
way commissioners  of  the  town  of  Hyde 
Park,  in  the  county  of  Dutchess,  had  Juris- 
diction to  alter  the  route  of  the  New  York 
and  Albany  Post  Road  in  that  town.  The 
post  road  was  created  by  chapter  131,  Colo- 
nial Laws  1703,  and  has  remained  a  public 
highway  ever  since,  a  period  of  200  years. 
The  county  law  (section  77,  c.  686,  p.  1765, 
Laws  1892),  contained  In  article  4,  defining 
the  duties  of  boards  of  supervisors  relating 
to  highways  and  bridges,  which  is  a  revi- 
sion, without  material  change,  of  the  Laws 
of  1882  (page  881,  c.  317),  provides  that  "the 
board  of  supervisors  of  any  county  may  au- 
thorize and  empower  the  highway  commis- 
sioners of  any  town  to  alter,  discontinue, 
widen,  or  narrow,  any  road  or  public  high- 
way which  shall  have  been  laid  out  by  the 
state  within  its  boundaries,  under  the  same 
conditions  as  would  govern  their  action  in  re- 
lation to  pupllc  highways  that  have  been  laid 
out  by  local  authorities."  1  Birdseye's  Rev. 
St.  (3d  Ed.)  p.  839.  It  is  conceded  that  in 
the  case  before  us  no  power  was  conferred 
upon  the  town  board  and  commissioners  of 
highways  by  the  board  of  supervisors  of 
Dutchess  county,  but  it  is  argued  that  the 
section  quoted  does  not  Include  the  post  road, 
for  the  reason  that  it  was  not  laid  out  by  the 
state  as  now  existing.  The  act  of  1703,  lay- 
ing out  the  post  road  and  other  public  high- 
ways, starts  out  with  the  declaration,  "That 
there  be  laid  out  and  kept  forever,"  etc.  We 
thus  have  the  post  road,  a  public  highway,  In 


the  colony  of  New  York,  and  when  the  lat- 
ter achieved  Its  independence  the  former  con- 
tinued a  state  public  highway  under  the  Ju- 
risdiction of  the  state  of  New  York,  and  is 
clearly  within  the  provisions  of  section  77  of  . 
the  county  law  as  properly  construed.  It  is 
doubtless  true  that  since  the  existence  of  pub- 
lic state  roads  in  the  early  days  the  colonial 
assembly  did,  from  time  to  time,  confer  the 
power  upon  the  local  authorities  of  towns  to 
alter,  repair,  and  keep  in  proper  condition 
that  portion  of  a  state  road  lying  within  the 
boundaries  of  a  town.  In  1817  (page  74,  c. 
83)  the  policy  was  changed,  and  the  local  au- 
thorities could  only  alter  a  state  public  high- 
way in  a  particular  town  with  the  consent 
of  the  commissioners  of  highways  of  the  ad- 
Joining  towns  through  which  It  passed.  It 
is  manifest  that  the  legislation  of  1882  (page 
381,  c.  317),  perpetuated  in  section  77  of  the 
county  law,  was  a  clear  expression  of  the 
legislative  intention  to  change  still  further  its 
policy,  and  to  delegate  to  a  certain  extent 
its  powers  In  relation  to  state  roads  to  the 
board  of  supervisors  in  each  county,  thus  pla- 
cing under  the  control  of  the  latter  all  alter- 
ations thereof.  It  follows  that  the  town 
board  and  highway  commissioners  of  the 
town  of  Hyde  Park  were  without  Jurisdiction 
in  the  premises  until  authorized  to  act  by 
the  board  of  supervisors  of  Dutchess  county. 

An  evidence  of  the  supervising  care  of  the 
Legislature  over  state  public  highways  is 
found  in  chapter  423,  p.  386,  Laws  1896,  enti- 
tled "An  act  to  preserve  forever  the  New 
York  and  Albany  Post  Road  as  a  state  public 
highway."  The  material  portions  of  this  act 
read  as  follows: 

"Section  1.  The  old  established  road  along 
the  valley  of  the  Hudson  river  from  the  city 
of  New  York  to  the  city  of  Albany,  known  as 
the  Albany  Post  Road,  shall  be  a  public  high- 
way for  the  use  of  the  traveling  public  for- 
ever. 

"Sec.  2.  The  said  highway  shall  be  kept 
open  and  free  to  all  travelers,  and  shall  not 
be  obstructed  In  any  way  by  any  obstacle  to 
free  travel. 

"Sec.  3.  No  trustees  of  any  village  or  cor- 
poration of  any  city  upon  Its  route,  or  board 
of  commissioners  of  highways  of  towns,  or 
any  other  person  or  board  whatever,  shall 
have  any  power  or  authority  to  authorize  or 
license  the  laying  of  any  railroad  track  upon 
said  highway,  except  to  cross  the  same,  and 
any  such  action  shall  be  void  and  of  no  ef- 
fect.   •    *    •" 

It  is  argued  that  sections  1  and  2  are  but  a 
repetition  of  the  law  as  it  exists,  and  that  the 
sole  object  of  this  act  was  to  prevent  the 
laying  of  any  railroad  track  upon  the  post 
road.  In  my  opinion,  the  act  Is  very  unfortu- 
nately worded.  Including  the  title,  if  its  sole, 
object  was  as  suggested-  The  title  should 
have  been,  "An  act  to  prevent  the  laying  of 
any  railroad  track  upon  the  New  York  and 
Albany  Post  Road,"  and  section  3  would  have 
sufficed  In  carrying  out  this  alleged  sole  ob- 
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Ject  of  the  act  The  fact  Is  that  the  title  of 
the  act  is  used  with  entire  accuracy— "An 
act  to  preserve  forever  the  New  York  and 
Albany  Post  Road  as  a  state  public  highway." 
.Section  1  makes  the  post  road  a  state  pub- 
lic highway  if  In  law  it  had  not  theretofore 
existed  as  such.  This  act  clearly  brings  the 
post  road  within  section  77  of  the  county 
law,  and  renders  the  authorization  of  the 
board  of  snperTisors  necessary  before  the  lo- 
cal authorities  can  alter  the  route  of  the 
same.  I  have  already  stated  the  reason  why 
the  post  road  has  always  been  a  state  pub- 
lic highway  since  the  Revolutionary  War, 
but,  if  any  legal  doubt  existed,  It  Is  set  at 
rest  by  the  act  of  1896.  Sections  2  and  3  of 
this  act  disclose  the  legislative  intention  to 
prevent  all  Interference  with  the  post  road  as 
a  state  public  highway,  except  as  the  board 
of  supervisors  may  act  under  the  powers  del- 
egated to  them  under  section  77  of  the  county 
law. 

I  vote  for  the  affirmance  of  the  order  of 
the  Appellate  Division  annulling  the  action 
of  the  town  board  and  highway  commission- 
ers of  the  town  of  Hyde  Park. 

PARKER.  C.  J.,  and  O'BRIEN,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur  with 
HAIGHT,  J.  BARTLETT,  J.,  reads  dissent- 
ing opinion. 

Order  reversed,  etc. 


(176  N.  T.  475) 

DESHONa  V.  CITT  OF  KESW  TORE. 

(Court  of  Appeals  of  New  Tork.    Nov.  24, 

1903.) 

MUNICIPAL  CORPORATIONS  —  VAULT  UNDER 
SIDEWALK  —  PRESUMPTION  AS  TO  RIGHT  — 
PAYMENT— DURESS— RECOVERY  BACK. 

1.  The  presumption  that  a  vault  under  a  side- 
walk was  constructed  with  the  assent  of  the 
public  authorities  arises  where  the  vault  has  ex- 
isted for  more  than  20  years  without  objection, 
both  as  between  the  owner  and  a  third  person, 
and  also  as  between  the  owner  and  the  mu- 
nicipality, if  there  is  no  proof  to  overcome  it. 

2.  An  abnttinfc  owner  obtained  a  permit  to  re- 
construct a  vault  under  a  sidewalk  in  the  city 
of  New  York  on  a  payment  to  the  municipal 
authorities,  enforced  by  threats  of  arrest  and 
by  taking  possession  of  his  property.  Held  not 
80  far  voluntary  as  to  prevent  him  from  suing 
to  recover  the  same  if  the  authorities  had  no 
right  to  exact  it. 

3.  Where  an  abutting  owner  has  obtained  a 
proper  permit  for  the  construction  of  a  vault 
under  a  sidewalk,  he  has  the  right  to  repair  the 
vault  without  an  additional  permit  or  further 
compensation,  provided  its  continuance  will  not 
affect  the  use  of  the  street  by  the  public. 

4.  Where  an  abutting  owner  mies  to  recover  a 
sum  paid  to  the  city  for  permission  to  repair  his 
vault  under  a  sidewalk,  but  fails  to  show  that  a 
requisite  written  permit  for  the  construction  of 
such  vault  was  ever  obtained,  bnt  relies  upon 
the  fact  that  it  has  been  in  existence  since  1876 
without  any  interference  from  the  city  authori- 
ties, whereby  a  presumption  is  created  that  he 
had  obtained  such  a  permit,  yet  such  presnmp- 
tion  is  overcome  by  proof  that  records  of  such 
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permits  were  kept,  and  that  there  was  no  rec- 
ord  of  any  such  permit   in  the   proper  office, 
which  fact  it  was  necessary  for  plaintiff  to  es- 
tablish in  order  to  maintain  his  action. 
Vann,  J.,  dissenting. 

Appeal  from  Supreme  C!onrt;  Appellate 
Division,   First   Department 

Action  by  Maurice  W.  Deshong  against  the 
city  of  New  York.  From  a  Judgment  of  the 
Appellate  Division  (77  N.  T.  Supp.  563)  af- 
firming a  Judgment  for  defendant,  plain  tUT 
appeals.    Affirmed. 

(Dbarles  O.  Cronin  and  Thomas  O'Cal- 
laghan,  Jr.,  for  appellant  George  L.  Rives, 
Corp.  Ounsel  (Theodore  Connoly  and  W.  B. 
Crowell,  of  counsel),  for  respondent 

MARTIN,  J.  This  controversy  relates  to 
the  right  of  the  plaintiff  to  build  and  main- 
tain a  vault  under  the  sidewalk  In  front  of 
lots  Nos.  54  and  56  West  Third  street  In  the 
dty  of  New  York.  In  1898,  the  buildings 
which  bad  been  previously  erected  thereon 
were  torn  down,  and  a  new  building  was  in 
process  of  construction.  When  the  old  build- 
ings were  removed,  there  was  a  vault  un- 
der the  sidewalk  In  front  It  had  existed 
there  from  the  year  1876,  and  from  a  time 
between  1860  and  1870  there  had  been  a 
small  one  under  the  sidewalk,  used  for' stor- 
ing coal,  which  was  not  connected  with  the 
building.  When  the  plaintiff  commenced  to 
rebuild  the  vault  by  constructing  new  walls 
inside  the  old  ones,  and  putting  In  iron  beams 
upon  which  the  sidewalk  was .  to  test,  the 
public  authorities  of  the  city  refused  to  al- 
low him  to  proceed  until  be  bad  procured  a 
written  permit  The  commissioner  of  high- 
ways, having  charge  of  the  streets,  including 
vaults  therein,  decided  that  the  plaintiff  was 
required  to  procure  a  permit  for  the  erectiou 
of  such  vault,  and  to  pay  the  city  therefor 
the  sum  of  $914.  This  be  paid  under  protest 
and  brought  this  action  to  recover  the 
amount.  The  defendant  relied  upon  two  de- 
fenses: First  that  there  was  no  coercion  or 
duress  by  the  city  in  obtaining  such  pay- 
ment, and  therefore  it  was  voluntary;  and. 
second,  that  no  permit  was  ever  issued  for 
the  old  vault  and  consequently  the  plaintiff 
had  no  right  to  build  a  new  one  without 
a  proper  permit  and  paying  the  usual  com- 
pensation therefor. 

The  first  question  is  whether  the  payment 
sought  to  be  recovered  was  voluntary,  or 
whether  it  was  made  under  circumstances 
entitling  the  plaintiff  to  recover.  The  undis- 
puted proof  was  that  while  the  new  vault 
was  being  constructed  a  deputy  or  inspector 
of  the  department  of  highways  came  to  the 
place,  stated  to  the  plaintiff  that  his  men 
must  stop  work,  and  declared  tliat  if  they 
continued  be  would  have  the  plaintiff  and 
all  the  men  who  were  at  work  arrested.  He 
then  called  two  men  to  guard  the  place,  and 
stationed  a  policeman  there  to  stop  the  work 
upon  the  ground  that  the  plaintiff  had  no 
permit  and  would  not  be  allowed  to  pio- 
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oeed  until  one  iras  obtained.  To  avoid  ar- 
rest, and  to  retain  possession  of  the  proper- 
ty, so  tliat  the  building  and  its  appurtenan- 
ces might  be  completed  and  occupied,  the 
plaintiff  was  required  to  pay  the  sum  of 
$914,  which  he  did  under  protest.  Payments 
coerced  by  duress  or  unlawful  compulsion 
may  be  recovered  back.  The  coercion,  how- 
ever; must  be  Illegal,  unjust,  or  oppressive. 
One  of  the  several  and  perhaps  most  com- 
mon instances  of  duress  Is  by  threats  of  ac- 
toal  Imprisonment  unless  the  required  act 
shall  be  performed.  While  there  may  be  a 
diversity  of  opinion  in  some  of  the  repovted 
cases  as  to  what  circumstances  are  sufficient 
to  constitute  such  coercion  as  will  enable 
a  party  paying  under  protest  to  recover, 
stiil,  under  the  facts  In  this  case,  we  think 
It  is  quite  apparent  that  the  amount  demand- 
ed of  the  plaintiff  was  paid  under  such  cir- 
cumstances as  would  enable  him  to  recover 
if  neither  the  dty  nor  Its  officers  had  au- 
thority to  charge  or  demand  It.  If  the  city 
made  the  charge  and  demanded  its  payment 
without  authority  of  law,  it  was  void,  and 
the  action  of  its  officers  in  enforcing  it  by 
threats  of  arrest  and  by  taking  unlawful  pos- 
session of  the  plaintUf's  property  was  Ille- 
gal, apd  payment  by  him  was  not  so  far  vol- 
untary as  to  prevent  a  recovery  In  this  ac- 
tion. Brlggs  V.  Boyd,  56  N.  T.  289;  Scholey 
V.  Mumford,  60  N.  Y.  498;  Newman  v.  Bd. 
Supervisors  Livingston  Ck).,  45  N.  Y.  676; 
Strusburgh  v.  Mayor,  etc.,  of  N.  T.,  87  N.  Y. 
452;  Horn  v.  Town  of  New  Lots,  83  N.  Y. 
100,  38  Am.  Rep.  402;  Matter  of  Home  P.  S. 
F.  Ass'n,  129  N.  Y.  288,  29  N.  E.  323;  Free- 
man V.  Grant,  132  N.  Y.  22,  28,  30  N.  B. 
247;  Talmage  v.  Third  Nat.  Bk.,  91  N.  Y. 
531,  536;  Peyser  v.  Mayor,  etc.,  of  N.  Y.,  70 
N.  Y.  497,  26  Am.  Rep.  624;  JEtna  Ins.  Co.  t. 
Mayor,  etc.,  of  N.  Y.,  153  N.  Y.  331,  47  N.  B. 
693.  Therefore  we  are  of  the  opinion  that 
the  contention  of  the  defendant  that  the 
Judgment  can  be  upheld  upon  the  ground 
that  the  payment  by  the  plaintiff  was  vol- 
untary cannot  be  sustained. 

It  seems  to  have  been  assumed  by  both 
parties  that.  If  a  proper  permit  had  been  pre- 
viously granted,  the  plaintiff  had  a  right 
to  continue  his  new  vault  in  place  of  the 
old  one  without  an  additional  permit  or  fur- 
ther compensation.  With  this  assumption 
■we  are  disposed  to  agree,  subject,  however, 
to  the  condition  that  its  continuance  would 
not  Interfere  with  the  street,  or  impair  its 
use  by  the  public.  Whenever  the  existence 
of  a  vault  would  Interfere  with  the  public 
use  of  the  street,  the  right  to  maintain  It 
must  be  held  to  terminate,  as  the  rights  of  in- 
dividuals under  such  permits  must  be  regard- 
ed as  subordinate  to  the  necessities  or  re- 
quirements of  the  public.  Before  entering 
upon  the  discussion  of  the  question  whether 
a  permit  had  been  issued  for  the  old  vaults, 
a  brief  history  of  the  statutes  and  ordinances 
relating  to  the  subject  seems  necessary,  to 
ascertain  the  powers  of  the  dty  and  the 
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rights  of  the  plaintiff,  so  far  as  they  are  con- 
trolled by  either. 

So  far  as  appears,  the  first  legislative  per- 
mission for  the  use  of  public  streets  in  the 
city  of  New  York  for  vaults  was  given  by 
chapter  446,  p.  881,  of  the  Laws  of  1867, 
which  conferred  upon  the  Groton  Aqueduct 
board  charge  of  issuing  permits  for  street 
vaults.  Section  24.  After  the  passage  of 
that  act  it  was  provided  by  the  revised  or- 
dinances of  1859  that  no  person  should  cause 
or  procure  any  vault  to  be  constructed  or 
made  in  any  of  the  streets  in  the  city  without 
the  permission  of  the  Croton  Aqueduct  board, 
and  that  every  application  for  such  permis- 
sion should  be  in  writing,  and  signed  by  the 
person  making  the  same.  In  18G6  the  same 
ordinances  were  continued.  The  Croton 
Aqueduct  board  had  control  of  this  subject 
imtil  the  adoption  of  the  charter  of  1870 
(Laws  1870,  p.  366,  c.  137).  The  latter  act 
gave  the  common  councU  power  to  make  or- 
dinances in  relation  to  the  construction,  re- 
pairs, and  use  of  vaults,  conferred  upon  the 
department  of  public  works  the  power  there- 
tofore vested  in  the  Croton  Aqueduct  board, 
and  provided  that  such  department  should 
have  cognizance  and  control  of  street  vaults. 
Section  21,  subd.  20;  sections  77,  78.  In 
1S73  (Laws  1873,  p.  484,  c.  335)  the  common 
council  was  given  power  to  make,  continue, 
modify,  and  repeal  such  ordinances,  regula- 
tions, and  resolutions  as  might  be  necessary 
to  carry  into  effect  all  powers  then  vested  in, 
or  by  that  act  conferred  upon,  the  corporation 
in  relation  to  the  construction,  repairs,  and 
use  of  vaults;  and  that  act  declared  that  tite 
chief  officer  of  the  department  should  be 
known  as  the  commissioner  of  public  works, 
and  should  have  cognizance  and  control  of 
street  vaults.  Section  17,  subd.  18;  section 
70;  section  71,  subd.  8.  In  1880  the  or- 
dinances of  the  city  were  again  revised  or 
compiled,  and  provided  that  the  commissiober 
of  public  works,  on  application,  was  empow- 
ered to  give  permission  to  construct  any 
vaults  or  cisterns  in  the  streets,  provided,  in  - 
the  opinion  of  the  commissioner,  no  injuiy 
would  come  to  the  public  thereby.  They 
forbade  the  building  or  construction  of  any 
vault  or  cistern  without  the  written  permis- 
sion of  the  commissioner  of  public  works, 
and  then  declared  that  every  application  for 
such  permission  should  be  In  writing,  sign- 
ed by  the  person  making  the  same,  stating 
the  number  of  feet  of  ground  required,  and 
the  intended  length  and  width  thereof.  In 
1882  the  consolidation  act  was  enacted,  and 
conferred  upon  the  common  council  the  pow- 
er to  make  ordinances  in  relation  to  the  con-* 
Btruction,  repairs,  and  use  of  vaults,  etc.,  and 
provided  that  the  department  of  public  works 
should  have  cognizance  and  control  of  street 
vaults  and  openings  in  sidewalks.  Laws 
1882,  pp.  24,  83,  c.  410,  section  86,  subd.  IT; 
section  316,  subd.  8.  Then  followed  the  char- 
ter of  Greater  New  York  (Laws  1897,  c.  378), 
which  provides  that  the  municipal  assembly 
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shall  have  power  to  make,  establish,  publish, 
and  modify,  amend,  or  repeal,  ordinances, 
rules,  and  regulations  not  inconsistent  with 
that  act  or  the  Constitution,  In  relation  to 
the  construction,  repair,  and  use  of  vaults, 
and  gives  the  commissioner  of  highways  cog- 
nizance and  control  of  licensing  vaults  under 
sidewalks.  Section  49,  subd.  IT;  section  524, 
subd.  5.  The  revised  ordinances  of  March, 
1897,  contained  the  same  provisions  in  re- 
gard to  vaults  as  were  contained  in  the  or- 
dinances of  1880. 

Thus  we  find  that  from  1857  to  the  com- 
mencement of  this  action  there  has  been  con- 
tinuous authority  in  the  boards  and  officers 
mentioned  to  give  permits  for  building  and 
repairing  vaults,  and  since  1859  every  appli- 
cation for  such  permission  has  been  required 
to  be  in  writing,  and  signed  by  the  person 
making  the  same.  Hence,  as  the  old  vaults 
were  not  shown  to  have  been  built  before 
1876,  It  Is  to  be  borne  In  mind  that  these 
statutes  and  ordinances  were  adopted  and  in 
force  before  the  old  vaults  were  constructed, 
and  required  a  written  application  and  per- 
mit, which  were  to  be  kept  In  the  proper 
office.  Moreover,  It  does  not  appear  that 
there  was  any  officer  of  the  city  authorized 
to  verbally  consent  to  the  erection  or  mainte- 
nance of  such  vaults,  and  the  statutes  and 
ordinances  requiring  such  application  and 
permit  to  be  in  writing,  by  implication,  at 
least,  forbade  such  verbal  consent  or  per- 
mission. There  is  no  claim  that  the  plain- 
tiff or  any  former  owner  of  the  property  had 
the  right  to  build  vaults  under  the  sidewalk 
In  "the  street  without  permission  from  the 
public  authorities,  and  payment  for  the  priv- 
ilege. Xor  is  there  any  direct  proof  that  the 
permit  required  was  ever  granted  for  the 
construction  of  any  previous  vault.  The  sin- 
gle claim  of  the  plaintiff  is  that  there  being 
evidence  that  a  vault  or  vaults  had  been  in 
existence  at  that  place  for  at  least  21  years, 
without  protest  or  Interference  from  the  city 
authorities,  It  is  to  be  presumed  that  a  per- 
mit had  been  obtained,  and  that  the  existence 
of  the  old  vault  was  lawful.  To  sustain  this 
proposition,  he  relies  upon  the  following  cases 
in  this  court:  Jennings  v.  Van  Scbalck,  108 
.\.  Y.  530,  532,  15  N.  E.  424,  2  Am.  St.  Rep. 
459;  Babbage  v.  Powers,  130  N.  T.  281,  29  N. 
B.  132,  14  L.  R.  A.  398;  and  Jorgensen  v. 
Squires,  144  N.  Y.  280,  39  N.  B.  373.  In  dis- 
cussing a  somewhat  similar  question  in  the 
Jennings  Case,  it  was  said:  "It  does  not  ap- 
pear that  the  defendant,  who  owned  the 
premises,  had  ever  obtained  from  the  mu- 
nicipal authorities  any  formal  license  or  per- 
mission to  construct  the  opening  In  the  side- 
walk, but  such  authority  was  a  reasonable 
Inference  from  an  acquiescence  of  eighteen 
years  without  objection  from  the  city."  In 
the  Babbage  Case  it  was.  In  effect,  held  that 
while  the  public  Is  entitled  to  have  a  street 
remain  in  the  condition  In  which  it  was  pla- 
ced, and  whoever,  without  special  authority, 
materially   obstructs  It  or  renders  its   nse 


hazardous  by  doing  anything  upon,  above,  or 
below  the  surface  is  guilty  of  a  nuisance,  yet. 
when  it  appears  that  the  act  was  done  with 
the  consent  of  the  proper  officials,  the  rule 
of  liability  Is  relaxed,  and  that  where  a  vault 
had  been  constructed  under  the  sidewalk,  and 
used  for  nine  years,  consent  to  its  construc- 
tion was  to  be  Inferred  from  the  acquiescence 
of  the  city  officials  having  charge  of  the  city 
street,  and  power  to  give  such  consent,  and. 
that.  In  the  absence  of  a  statute  regulating 
the  subject,  a  written  consent  was  not  req- 
uisite. So,  In  Jorgensen  v.  Squires,  it  was 
beld  that  the  Legislature  might  authorize  a 
limited  use  of  sidewalks  for  cellar  openings  or 
vaults,  and  might  delegate  this  power  to  the 
municipal  authorities,  and  that,  where  such 
use  had  continued  for  20  years  without  objec- 
tion, it  was  presumptive  evidence  of  consent 
upon  their  part,  and,  in  the  absence  of  af- 
firmative proof  of  permission.  It  should  be  im- 
plied, if  there  was  nothing  to  disprove  it  In 
People  ex  rel.  Zlegler  v.  ColUs,  17  App.  Dlv. 
448,  45  N.  Y.  Supp.  282,  the  same  doctrine 
was  held.  It  was  there  determined  that 
where  a  vault  had  been  maintained  under  a 
sidewalk  for  30  years,  and  there  was  no  proof 
to  the  contrary,  it  would  be  presumed  that  It 
was  originally  constructed  with  the  assent  of 
the  public  authorities;  that,  where  the  com- 
missioner of  public  works  had  decided  that 
a  permit  to  open  the  street  to  repair  the  same 
should  be  granted,  he  bad  no  right  to  charge 
for  the  privilege;  and  that  the  relator  was 
entitled  to  a  mandamus  compelling  him  to 
grant  the  permit  without  such  payment 

Where  a  vault  has  existed  under  a  side- 
walk for  more  than  20  years,  and  no  objec- 
tion has  been  made,  the  doctrine  of  these 
authorities  seems  to  justify  the  conclusion 
that,  as  between  the  owner  and  a  third  per- 
son, it  will  be  presumed  that  it  was  origi- 
nally constructed  with  the  assent  of  the  pub- 
lic authorities,  and  that  the  same  presump- 
tion will  obtain  as  against  the  city  If  there 
Is  no  proof  to  overcome  It.  This  presump- 
tion Is  not  that  the  plaintiff  or  his  grantors 
acquired  any  right  to  the  use  of  the  street 
by  prescription  or  without  the  consent  of  the 
proper  authorities,  but  that  from  such  use  It 
might  be  presumed  that  the  proper  consent 
was  given.  It  is,  however,  a  presumption 
only,  which  may  be  dispelled  by  proof.  It  Is 
not  a  presumption  of  a  grant  of  the  title  or  of 
a  permanent  right  In  the  street,  as  no  power 
exists  in  the  authorities  to  make  such  a  grant 
or  to  confer  any  such  right.  The  title  to  the 
streets  being  In  the  city  as  trustee  for  the 
public,  no  grant  or  permission  can  be  legally 
given  which  will  Interfere  with  their  public 
use.  The  right  of  the  public  to  the  nse  of 
the  streets  is  absolute  and  paramount  to  any 
other.  A  presumption  of  consent  or  even  an 
actual  consent  by  the  authorities  to  their  use 
for  private  purposes  Is  always  subject  and 
subordinate  to  the  right  of  the  public  when- 
ever required  for  public  purposes,  and  such 
a  grant  or  right  cannot  be  presumed  when  it 
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would  have  been  unlawful.  Donahue  v. 
State  of  N.  X.,  112  N,  Y.  142,  18  N.  B.  419, 
2  L.  R.  A.  576.  Moreover,  in  tbe  cases  in 
this  court  which  are  cited,  the  question  arose 
not  between  the  owner  of  the  adjacent  prem- 
ises and  the  municipality,  but  between  the 
owner  and  a  third  person,  where  the  latter 
claimed  to  recover  for  personal  injuries  caus- 
ed by  the  negligent  or  wrongful  act  of  the 
former.  It  seems  quite  evident  that  the 
principle  which  Is  applicable  in  such  a  case 
is  not  necessarily  controlling  or  even  appli- 
cable where  the  question  is  between  the  own- 
er and  the  city,  and  the  former  claims  a 
right  to  the  use  of  the  street,  for  which  no 
permit  has  been  given.  In  other  words, 
there  can  be  no  rightful,  permanent  posses- 
sion of  any  part  of  a  public  street  for  pri- 
vate purposes,  unless  by  virtue  of  an  author- 
ized permission  of  the  city,  and  no  length  of 
time  will  reudei-  legal  a  private  interference 
with  a  street  which  is  a  nuisance,  or  give  the 
person  maintaining  it  any  right  to  continue  It 
as  against  the  municipality.  If,  however, 
we  assume  that  proof  that  the  original  vault 
had  been  used  more  than  20  years  created  a 
presumption,  even  against  the  city,  that  it 
was  originally  constructed  with  the  assent  of 
the  public  authorities,  we  are  still  required 
to  consider  and  give  effect  to  the  evidence 
tending  to  show  that  no  such  consent  was 
given.  The  evidence  disclosed  that  there 
was  an  oiBce  in  which  records  of  all  such  ap- 
plications and  permits  were  filed  and  Indexed 
as  required  by  the  statutes  and  ordinances  of 
the  city,  and  that  a  diligent  examination  was 
made  of  such  records  from  a  time  anterior 
to  the  erection  of  the  old  vault,  and  that  no 
permit  for  building  It  had  been  granted  or 
existed.  The  right  to  grant  such  permit  was 
conferred  by  the  Legislature  in  1857,  and 
that  act  and  the  subsequent  statutes  and  or- 
dinances enacted  in  pursuance  thereof  re- 
quire that  the  application  and  permit  should 
be  In  writing;  and  therefore.  If  any  such 
permit  had  been  granted,  the  presumption  Is 
that  it  would  have  been  entered  or  filed  in 
the  proper  oflSce.  Lawson's  Presumptive 
Evidence,  67;  Leland  v.  Cameron,  31  N.  T. 
115;  People  v.  Snyder,  41  N.  T.  397.  The 
law  presumes  that  all  ofilcers  intrusted  with 
the  custody  of  public  files  and  records  will 
perform  their  official  duty  by  keeping  the 
same  safely  in  their  ofUces,  and  If  a  paper  Is 
not  found  where,  if  In  existence,  it  ought  to 
be  deposited  or  recorded,  the  presumption 
thereupon  arises  that  no  such  document  has 
ever  been  in  existence,  and  until  this  pre- 
sumption Is  rebutted  It  must  stand  as  proof 
of  such  nonexistence.  Hall  v.  Kellogg,  16 
Mich.  135;  Lawson's  Presumptive  Evidence, 
75;  Buck  V,  Barker,  6  N.  Y.  St.  Rep.  826; 
Brown  v.  Torrey,  42  N.  Y.  Super.  Ct  1,  4; 
Code  Civ.  Proc.  if  921,  961.  Therefore,  as 
neither  the  plaintiff  nor  his  grantor  could 
acquire  any  title  or  interest  in  the  street  ex- 
cept In  the  manner  provided  by  the  statutes 
and  ordinances  passed  In  pursuance  thereof, 


it  seems  quite  clear  that  when  the  defendant 
proved  that  such  records  were  kept,  and 
that  there  was  no  record  or  index  of  any  such 
permit  In  the  proper  office,  it  dispelled  the 
presumption  of  such  consent  arising  from  the 
previous  acquiescence  of  the  officials  having 
the  matter  In  charge,  or  at  least  presented  a 
question  of  fact  upon  which  the  evidence  was 
conflicting,  and  which  has  been  conclusively 
settled  by  the  decisions  of  the  courts  below. 
If  these  conclusions  are  correct,  it  follows 
that  there  was  no  sufficient  evidence  that  a 
consent  to  buUd  the  old  vault  had  ever  been 
obtained,  and  consequently  the  plaintiff  was 
required  to  procure  a  permit  and  pay  the 
usual  compensation  before  he  could  legally 
construct  such  new  vault 

The  Judgment  should  be  affirmed,  with 
costs. 

PARKER,  C.  J.,  and  HAIGHT,  CULLEN, 
and  WERNER,  JJ,  concur.  GRAY,  J.,  con- 
curs In  result.    VANN,  J.,  dissents. 

Judgment  affirmed. 


(176  N.  Y.  462) 
PEOPLE  ex  rel.  RYAN  v.  WELLS  et  al. 

(Court  of  Appeals  of  New  York.     Nov.  24, 
1903.) 

MUNICIPAL    CORPORATIONS— DEPUTT    TAX 

COMHISSIONBR— DISMISSAL 

—CERTIORARI. 

1.  Civil  Service  Law  (Laws  1899,  p.  809,  c. 
370,  §  21,  as  amended  by  Laws  1902,  p.  80o,  c. 
270),  prohibiting  the  removal  of  an  honorably 
discharged  soldier  or  volunteer  fireman  from 
any  position  by  appointment  or  employment  in 
the  state  or  any  of  tlie  cities  thereof,  except 
for  incompetency  or  misconduct,  excepts  from 
its  provisions  the  office  of  deputy  tax  commis- 
sioner of  the  city  of  New  York,  and  therefore 
an  honorably  discharged  volunteer  fireman  re- 
moved from  such  office  by  the  board  of  tax  com- 
missioners without  a  trial  and  an  opportunity 
to  make  an  explanation  under  provisions  of 
Charter,  i  1543  (Laws  1901,  p.  636,  c.  466),  Is 
not  entitled  to  a  hearing  on  stated  charges,  so 
that  certiorari  to  review  his  removal  will  not 
lie. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Certiorari  by  the  people,  on  the  relation  of 
Michael  Ryan,  against  James  L.  Wells  and 
others,  composing  the  board  of  taxes  and 
assessments  of  the  city  of  New  York.  From 
an  order  of  the  Appellate  Division  (83  N.  Y. 
Supp.  789),  annulling  a  determination  of  de- 
fendants removing  the  relator  from  the  po- 
sition of  deputy  tax  commissioner  of  the  city 
of  New  York,  they  appeal.    Reversed. 

George  L.  Rives,  Corp.  Counsel  (James  Mc- 
Keen  and  Walter  S.  Brewster,  of  counsel), 
for  appellants.  Robert  H.  Elder,  for  respond- 
ent 


PER  CURIAM.    The  relator  was  a  deputy 
tax  commissioner  of  the  city  of  New  York, 
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and  a  veteran  volunteer  fireman.  It  cannot 
be  doubted  that  under  the  provisions  of  sec- 
tion 1543  of  the  Greater  New  York  Charts 
(Laws  lOOl,  p.  636,  c.  466)  be  might  have 
been  removed  by  the  board  of  tax  commis- 
sioners without  a  trial,  having  been  first 
given  an  opportunity  of  making  an  explana- 
tion, unless  bis  case  is  taken  without  that 
section  by  section  21  of  the  CSvll  Service 
Law  (chapter  370,  p.  809,  Laws  1899,  as 
amended  by  chapter  270,  p.  806,  Laws  1902). 
The  last  statute  provides  that  an  honorably 
discliarged  soldier  or  volunteer  fireman  hold- 
ing any  position  by  api)ointment  or  employ- 
ment in  the  state  or  any  of  the  cities  thereof 
shall  not  be  removed  from  such  position  or 
employment  except  for  incompetency  or  mis- 
conduct after  a  bearing  upon  stated  charges. 
It,  however,  contained  this  quallQcation  as 
originally  enacted:  "Nothing  in  this  section 
shall  be  construed  to  apply  to  the  positions  of 
private  secretary  or  deputy  of  any  official  or 
department,  or  to  any  other  person  holding 
a  strictly  confidential  relation  to  the  appolnt- 
-Ing  officer."  As  amended  in  1902,  the  qual- 
ification reads:  "Nothing  in  this  section  shall 
be  construed  to  apply  to  the  position  of  pri- 
vate secretary,  cashier  or  deputy  of  any  offi- 
cial or  department."  The  office  of  the  te- 
lator  is  declared  by  the  charter  to  be  that  of 
deputy  tax  commissioner,  which  would  bring 
him  within  the  language  of  the  exception  or 
qualification  in  the  civil  service  statute.  The 
learned  court  below,  however,  was  of  opinion 
that  because  the  statute  as  originally  en- 
acted contained  the  language,  "or  to  any 
other  person  holding  a  strictly  confidential 
relation  to  the  appointing  officer,"  only  such 
deputies  were  to  be  excepted  from  the  provi- 
sions of  the  section  as  bore  confidential  rela- 
tions to  the  appointing  officers.  It  was  fur- 
ther of  opinion  that  the  relation  of  deputy  tax 
commissioner  to  the  board  of  commissioners 
was  not  confidential,  and  that,  therefore,  the 
relator  could  be  removed  only  upon  charges. 
We  are  by  no  means  clear  that  the  language 
of  the  civil  service  statute  in  its  original 
form  Justified  such  a  qualification  or  limi- 
tation of  the  term  "deputy."  However  that 
may  be,  since  the  amendment  of  1902,  by 
which  the  provision  as  to  "any  other  person 
holding  a  strictly  confidential  relation  to  the 
appointing  officer"  has  been  stricken  out,  and 
the  position  of  cashier,  which  is  not  neces- 
sarily confidential  (People  ex  rel.  Tate  v.  Dal- 
ton,  41  App.  .Dlv.  458,  68  N.  I.  Supp.  929, 
affirmed  on  opinion  below,  160  N.  Y.  686,  55 
N.  K.  1099),  added  to  the  exceptions,  such  an 
interpretation  we  think  no  longer  admissible, 
and  that  the  statute  excepts  all  deputies  in 
the  various  city  departments.  As  the  rela- 
tor was  not  entitled  to  a  hearing  on  charges, 
certiorari  to  review  his  removal  would  not 
lie.  People  ex  rel.  Kennedy  v.  Brady,  166 
N.  T.  44,  59  N.  E.  701. 

It  follows  that  the  order  of  the  Appellate 
Division  should  be  reversed,  and  the  proceed- 
ing dismissed,  with  costs. 


PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LBTTT,  HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 

Order  reversed,  etc. 


(176  N.  T.  4C5) 

PEOPLE  ex  rel.  CLARK  v.  KEEPER  OF 

NEW  YORK  STATE  REFORMATORY 

FOR  WOMEN  AT  BEDFORD  et  aL 

(Court  of  Appeals  of  New  York.     Nov.  24, 
1903.) 

CRIMINAL    LAW— SBNTBNCB-REFORMATOIUE3 
FOR  WOMBN— DISORDERLY  CON- 
DUCT—MISDBHKANOR. 

1.  State  Charities  Law,  |  146  (Laws  1896,  p. 
550,  c.  546,  as  amended  by  Laws  1899,  p.  1397, 
c.  632),  provides  that  a  female  convicted  by  any 
magistrate  of  certain  offenses  or  of  a  misde- 
meanor, and  who  is  not  insane  or  physically  ia- 
capable  of  being  benefited  by  the  discipline,  may 
be  sentenced  to  the  New  York  State  Reforma- 
tory for  Women  at  Bedford.  Held  to  give  no 
magistrate  of  the  city  of  New  York  jurisdiction, 
unless  she  is  convicted  of  one  or  more  of  the 
oSeuses  enumerated  therein,  and  a  conviction 
thereunder  is  improper  where  the  court  cannot 
determine  from  the  papers  returned  on  writs 
of  bat)eas  corpus  and  certiorari  whether  she 
was  convicted  of  being  either  a  public  or  com- 
mon prostitute  or  on  the  charge  of  disorderly 
conduct. 

2.  A  conviction  of  disorderly  conduct  is  not  a 
valid  conviction  for  a  misdemeanor,  and  there- 
fore within  the  purview  of  the  state  charities 
law,  unless  the  offense  constitutes  a  misde- 
meanor as  defined  by  other  statutes;  and  where 
the  record  fails  to  show  that  the  disorderly 
conduct  came  within  the  meaning  of  the  (jon- 
solidation  Act,  §  1458,  Laws  1882,  p.  366,  c 
410,  or  that  of  the  Penal  Code,  |  675,  relating 
to  the  offense  of  disorderly  conduct  as  therein 
defined,  and  therefore  a  misdemeanor,  the  per- 
son so  convicted  is  properly  discharged  from 
custody  on  habeas  corpus. 

Gray,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Second  Department. 

Application  by  the  people,  on  the  relation 
of  May  CSark,  for  a  writ  of  habeas  corpus  to 
the  keeper  of  the  New  York  State  Reforma- 
tory for  Women  at  Bedford  and  others.  From 
an  order  of  the  Appellate  Division  (80  N.  Y. 
Supp.  872)  affirming  an  order  of  the  Special 
Term  sustaining  the  writ  and  discharging  the 
relator,  the  people  appeal.    Affirmed. 

William  Travers  Jerome,  DIst  Atty.,  and 
John  Cunneen,  Atty.  Gen.  (Robert  O.  Taylor 
and  Henry  G.  Gray,  of  counsel),  for  appel- 
lants.   Amos  H.  Evans,  for  respondent 

WERNER,  J.  On  the  31st  day  of  May. 
1902,  the  relator  was  sentenced  by  a  New 
York  City  magistrate  to  the  State  Reform- 
atory at  Bedford,  N.  Y.,  under  the  authority 
of  section  146  of  the  state  charities  law  (chap- 
ter 26,  p.  2100,  Gen.  Laws),  wlilch  provides. 
In  substance,  that  a  female  between  the  ages 
of  15  and  30  years,  who  has  been  convicted 
by  a  magistrate  of  petit  larceny,  habitual 
drunkenness,  of  being  a  common  prostitute, 
of  frequenting  disorderly  houses  or  houses  of 
prostitution,  or  of  a  misdemeanor,  a>id  who 
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Is  not  Insane  nor  mentally  or  physically  In- 
capable of  being  benefited  by  disciplinary 
treatment,  may  be  sentenced  to  the  several 
reformatory  institutions  for  women  therein 
mentioned.  The  learned  district  attorney  has 
favored  us  with  a  most  elaborate  and  in- 
structive brief  on  the  constitutionality  of  the 
section  of  the  state  charities  law,  above  re- 
ferred to,  but,  as  that  question  is  not  dis- 
tinctly raised  by  the  respondent's  counsel, 
and  as  there  are  other  obvious  infirmities  in 
the  record  which  require  the  affirmance  of 
the  order  discharging  the  relator,  we  shall 
not  now  discuss  or  decide  the  constitutional 
question,  for  that  may  be  of  sufficient  grav- 
ity and  importance  to  merit  the  most  serious 
consideration  when  presented  by  a  record 
that  is  not  so  fatally  defective  as  the  one  be- 
fore us. 

The  complaint  made  by  the  officer  who  ar- 
rested the  relator  charges  her  with  impor- 
tuning and  soliciting  men  for  the  purpose 
of  prostitution,  and  with  having  been  repeat- 
edly arrested  and  convicted  of  the  charge  of 
disorderly  conduct,  In  that  she  was  in  the 
habit  of  soliciting  and  importuning  men  for 
the  purpose  of  prostitution  upon  the  street 
at  all  hours  of  the  night,  and  with  being  "a 
public  prostitute."  The  record  of  conviction 
recites  that  the  relator  was  brought  before 
the  magistrate,  and  charged  with  "disorderly 
conduct"  in  Importuning  and  soliciting  men 
upon  the  street  for  the  purpose  of  prostitu- 
tion. The  warrant  of  commitment  states  that 
the  relator  was  charged  with  "being  a  public 
prostitute,"  and  that  she  was  convicted  upon 
that  charge.  The  magistrate's  return  to  the 
writs  of  habeas  corpus  and  certiorari  issued 
herein  sets  forth  that  the  relator  was  con- 
victed "of  such  disorderly  conduct  charged  in 
said  complaint,  and  as,  In  my  opinion,  tended 
to  and  might  provoke  a  breach  of  the  public 
peace."  The  relator  demurred  to  this  re- 
turn, and  upon  the  issue  thus  Joined  the 
Supreme  Court  at  Special  Term  sustained  the 
demurrer  and  the  writs,  and  discharged  the 
relator  from  custody.  At  the  Appellate  Divi- 
sion this  order  was  affirmed. 

There  are  several  reasons  why  this  decision 
should  be  sustained.  To  begin  with,  the 
magistrate  had  no  Jurisdiction  to  sentence  the 
relator  to  the  reformatory  at  Bedford,  be- 
cause she  was  not  convicted  of  any  of  the 
offenses  enumerated  In  the  statute  which  con- 
fers upon  magistrates  the  power  to  sentence 
convicted  women  to  that  Institution.  The  re- 
lator was  not  convicted  of  petit  larceny, 
habitual  drunkenness,  of  being  a  common 
prostitute,  of  frequenting  disorderly  houses 
or  houses  of  prostitution;  and  those  are  the 
only  offenses  specified  by  name  In  section  146 
of  the  state  charities  law  (Laws  1896,  p.  550, 
o.  546).  It  is  urged  that  the  terms  "public 
prostitute"  and  "common  prostitute"  are  prac- 
tically synonymous,  so  that  a  conviction  im- 
der  either  designation  amounts  to  one  and 
the  same  thing;  but,  even  if  that  be  con- 
ceded for  the  purposes  of  the  argument,  there 


still  remains  the  practical  difficulty  of  de- 
termining whether  the  relator  was  convicted 
of  being  a  prostitute  or  for  disorderly  con- 
duct. In  the  complaint  the  substance  of  the 
charge  Is  that  the  relator  was  a  "public  pros- 
titute," and  her  previous  arrests  and  convic- 
tions for  disorderly  conduct  are  recited  ap- 
parently as  matter  aggravating  the  charge. 
In  the  record  of  conviction  the  offense  named 
is  "disorderly  conduct,"  and  the  reference  to 
the  soliciting  of  men  for  Immoral  purposes 
seems  to  be  purely  explanatory  and  Incident- 
al. The  only  offense  referred  to  in  the  war- 
rant of  commitment  is  that  of  being  a  "pub- 
lic prostitute,"  bat  the  magistrate's  return  to 
the  writs  ignores  that  charge  and  asseverates 
that  the  relator's  conviction  was  had  on  the 
charge  of  "disorderly  conduct"  So  palpable 
and  confusing  are  these  contradictions  of  the 
magistrate's  record  that  it  Is  impossible  to 
say  that  any  offense  has  been  charged  and 
set  forth  with  the  convenient  certainty  which 
the  law  requires.  While  It  is  not  necessary 
that  the  offense  should  be  charged  with  the 
precision  required  In  an  Indictment,  the  rec- 
ord should  show  that  the  relator  Is  charged 
with  some  offense  known  to  the  law  by  some 
statutory  or  legal  definition  (People  ex  rel. 
Allen  V.  Hagan,  170  N.  Y.  52,  62  N.  E.  1086), 
and  this  is  particularly  true  in  cases  where 
an  alleged  offender  may,  by  a  single  act,  lay 
himself  liable  to  either  one  of  several  charges. 
We  have  referred  to  the  offenses  mefftion- 
ed  by  name  In  section  146  of  the  state  char- 
ities law  upon  conviction  of  either  of  which 
a  woman  of  the  prescribed  age  and  condition 
may  be  sentenced  to  a  state  reformatory. 
To  this  category  should  be  added  the  general 
designation  of  "misdemeanor,"  which  ap- 
pears at  the  end  of  the  enumeration.  We 
mention  this  because  It  Is  argued  for  the 
appellant  that,  if  there  is  no  such  offense  as 
that  of  being  "a  public  prostitute,"  the  con- 
i  vlctlon  herein  should  be  upheld  on  the  ground 
I  that  "disorderly  conduct"  is  a  misdemeanor, 
which  brings  the  relator  within  the  class  of 
women  who  may  be  committed  to  state  re- 
formatories. Upon  this  point  it  is  enough  to 
say  that,  even  if  it  were  reasonably  certain 
that  the  magistrate  intended  to  convict  the 
relator  of  "disorderly  conduct,"  it  would  not 
necessarily  follow  that  the  conviction  would 
be  valid,  for  the  case  would  then  turn  upon 
the  question  whether  the  charge  of  "disor- 
derly conduct,"  as  recited  In  the  complaint, 
record  of  conviction,  and  warrant  of  commit- 
ment is  one  which,  under  other  statutes,  Is 
defined  as  an  offense  or  a  misdemeanor.  In 
the  abstract  there  Is  no  such  offense  as  "dis- 
orderly conduct,"  but  by  section  1458. of  the 
consolidation  act  (Laws  1882,  p.  366,  c.  410), 
which  seems  to  have  been  incorporated  into 
the  charter  of  the  Greater  New  York  (31ty, 
"every  person  In  said  city  and  county  shall 
be  deemed  guilty  of  disorderly  conduct  that 
tends  to  a  breach  of  the  peace,  who  shall  in 
any  thoroughfare  or  public  place  in  said  city 
and  county  commit  any  of  the  following  of- 
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tenses,  that  Is  to  say:  (2)  Every  common 
prostitute  or  nlgbt  walker  loitering  or  being 
in  any  thorouglifare  or  public  place  for  the 
purpose  oi:  prostitution  or  solicitation,  to  the 
annoyance  of  the  inhabitants  or  passers-by"; 
and  by  section  675  of  the  Penal  Code  "any 
person  who  shall,  by  any  offensive  or  disor- 
derly act  or  language,  annoy  or  interfere  with 
any  person  or  persons  in  any  place,  •  •  • 
shall  be  deemed  guilty  of  a  misdemeanor." 
The  most  cursory  comparison  of  the  language 
of  these  statutes  wiut  the  verbiage  of  the 
magistrate's  record  herein  will  disclose  the 
essential  insufficiency  of  the  latter  in  the 
very  particulars  which  go  to  make  up  the 
statutory  offense  of  disorderly  conduct.  Tak- 
en as  a  whole,  this  record  gave  the  magis- 
trate no  Jurisdiction  to  render  the  Judgment 
which  is  here  the  subject  of  Inquiry.  The 
writs  of  habeas  corpus  and  certiorari  were 
therefore  the  proper  remedy  (People  ex  rel. 
Tweed  V.  Liscomb,  60  N.  Y.  559,  19  Am.  Rep. 
211;  People  ex  rel.  Van  Riper  v.  N.  Y.  0. 
Protectory,  100  N,  Y.  605,  IS  N.  E.  435),  and 
we  think  the  case  has  been  correctly  disposed 
of  by  the  courts  below.  We  quite  agree  with 
the  learned  district  attorney  that  there  is  no 
more  important  branch  of  our  criminal  Juris- 
prudence than  that  which  relates  to  the  re- 
formatory treatment  of  offenders  who  are 
not  to  be  classed  as  criminals;  but,  since 
the  Jurisdiction  to  administer  such  treatment 
is  irtirely  statutory,  it  Is  equally  clear  that 
in  its  exercise  the  forms  of  law  should  be  ob- 
'served  at  least  with  reasonable  approxima- 
tion, for  otherwise  the  rights  of  such  of- 
fenders would  be  subject  to  invasions  that 
will  not  be  tolerated  even  in  dealing  with 
hardened  criminals. 

The  errors  of  record  In  this  case  are  not 
mere  matters  of  form,  but  go  to  the  very 
substance  of  right,  and  therefore  the  order 
herein  must  be  affirmed. 

GRAY,  J,  (dissenting).  Upon  the  appeal 
to  this  court,  the  relator,  as  respondent,  in 
the  first  place,  insists  that  the  returns  to  the 
writs  show  upon  theh:  face  that  "the  pro- 
ceedings before  the  committing  magistrate 
were  conducted  in  such  a  loose,  careless,  and 
indefinite  manner  that  it  is  impossible  to 
determine  the  nature  of  the  charge  against 
her,"  or  the  basis  of  the  magistrate's  deci- 
sion. In  the  second  place,  she  says  there  is 
"no  offense  known  to  the  law  of  the  state  as 
that  of  public  prostitute."  And  further  she 
insists  that  the  magistrate  was  without  Ju- 
risdiction, that  he  had  no  power  to  commit 
her  for  tie  period  of  three  years,  and  that 
the  proceedings  before  him  were  void,  be- 
cause of  the  failure  to  keep  a  written  record 
of  the  evidence  upon  which  the  Judgment 
was  based.  Such  was  also  her  demurrer  to 
the  returns  to  the  writs,  in  substance. 

The  return  of  the  magistrate  is  open  to  the 
charge  that  he  was  slovenly  in  his  records 
and  careless  in  his  proceedings;  but,  in  my 
opinion,  the  proceedhigs  exhibited  in  th6  re- 


turn to  the  writs  were  not  fatally  affected 
thereby,  and  they  disclose  a  case  of  the  valid 
exercise  of  Jurisdiction  over  the  person  of 
the  relator.  If  It  was  made  to  appear  to  the 
Supreme  Court,  upon  the  return  to  the  writ, 
that  the  relator  was  held  under  a  valid  com- 
mitment, it  had  the  force  of  a  final  Judgment 
of  a  competent  tribunal,  and  it  was  the  duty 
of  the  court  to  remand  her.  Code  Civ.  Proc. 
S  2032;  People  ex  rel.  Kuhn  v.  P.  E.  House 
of  Mercy,  133  N.  Y.  207,  30  N.  B.  853.  The 
proceeding  upon  the  return  to  a  writ  of  ha- 
beas corpus  is  instituted  to  determine  wheth- 
er a  person  detained  In  custody  was  so  de- 
tained under  legal  authority,  and  is  not  for 
the  purpose  of  reviewing  the  determination 
of  the  subordinate  tribunal.  People  ex  rel. 
Danzlger  v.  P.  E.  House  of  Mercy,  128  N. 
Y.  180,  28  N.  E.  473.  Section  146  of  the  state 
charities  law  (Laws  1896,  p.  550,  c.  546,  as 
amended  by  chapter  632,  p.  1397,  Laws  1809) 
provides  that  "a  female,  between  the  ages  of 
fifteen  and  thirty  years,  convicted  by  any 
magistrate  of  petit  larceny,  habitual  drunk- 
enness, of  being  a  common  prostitute,  of  fre- 
quenting disorderly  houses  or  houses  of  pros- 
titution, or  of  a  misdemeanor,  and  who  Is  not 
Insane,  nor  mentally  or  physically  incapable 
of  being  substantially  benefited  by  the  dis- 
cipline of  either  of  such  institutions,  may  be 
sentenced  and  committed  to  •  •  *  the 
New  York  State  Reformatory  for  Women, 
at  Bedford" ;  the  term  of  the  commitment  be- 
ing for  a  period  of  three  years,  or  until  dis- 
charged by  the  board  of  managers.  The 
complaint  upon  which  the  relator  was  ar- 
rested and  brought  before  the  magistrate 
charged  her  with  being  "a  public  prostitute," 
who  was  soliciting  men  for  the  purposes  of 
prostitution  at  a  certain  time  and  place,  and 
who  had  been  repeatedly  arrested  and  con- 
victed of  the  charge  of  disorderly  conduct 
in  committing  such  acts  upon  the  streets. 
The  complaint  charged  the  offense  defined  by 
the  statute,  and  gave  Jurisdiction,  if  it  exist- 
ed. The  examination  of  the  relator  exhibits 
her  confession  of  being  guilty  of  the  charge 
which  had  been  made  against  her.  The  war- 
rant of  commitment  of  the  magistrate  recited 
the  charge  made;  the  proceedings  had  before 
him  upon  her  arrest  and  trial;  the  conviction 
upon  the  charge;  that  she  was  "not  Insane. 
nor  mentally  or  physically  incapable  of  be- 
ing substantially  benefited  by  the  discipline" 
of  the  New  York  State  Reformatory  for  Wo- 
men at  Bedford;  and  that  she  was  commit- 
ted to  that  institution  "for  the  term  of  three 
years,  unless  sooner  discharged  therefrom  by 
the  managers." 

I  think  that  there  was  sufficient  btfore  the 
court,  upon  the  returns  to  the  writs,  to  dem- 
onstrate the  Jurisdiction  of  the  magistrate 
over  the  person  of  the  relator  and  the  sub- 
ject-matter of  the  complaint,  and  that  the 
commitment,  in  substance  and  form,  was  cor- 
rect, and  sufficient  to  show  such  Jurisdiction 
and  the  legality  of  the  proceedings.  People 
ex  rel.  Danzlger  v.  P.  E.  House  of  Mercy, 
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supra.  The  loose  statements  of  the  magis- 
trate that  the  conviction  of  the  relator  was 
for  disorderly  conduct  cannot  alter  the  facts, 
nor  affect  the  validity  of  the  relator's  com- 
mitment, unless  the  charge  of  being  "a  pub- 
lic prostitute"  constitutes  no  offense  under 
the  law,  or  unless  the  committing  magistrate 
was  without  power  to  try  and  to  commit 
the  relator.  No  other  question  is  raised  by 
the  relator  upon  this  appeal,  and  no  other 
question  is  to  be  considered.  However  ad- 
visable and  right  that  In  such  cases  the  com- 
mitting magistrate  should  reduce  and  pre- 
serve all  of  the  evidence  in  writing  (People 
v.  Giles,  152  N.  T.  136,  46  N.  E.  326),  under 
the  present  circumstances  It  Is  not  material 
error,  inasmuch  as  the  evidence  given  by  the 
relator  herself  is  returned,  showing  that  she 
confessed  to  being  guUty  of  the  charge  made 
in  the  complaint.  The  affidavit  upon  which 
the  writs  issued  contains  no  allegation  that 
the  judgment  was  unsupported  by  evidence, 
and  the  demurrer  does  not  raise  such  a  ques- 
tion; nor  were  the  material  facts  appearing 
in  the  return  controverted.  The  questions 
solely  raised  and  to  be  considered  In  this 
case  are,  first,  whether  the  omission  to  state 
in  the  complaint  and  commitment,  in  the 
words  of  the  statute,  that  the  relator  was  "a 
common  prostitute,"  was  fatal  to  the  va- 
lidity of  the  warrant;  and,  second,  whether 
an  offense  was  charged,  upon  which  the  com- 
mitting magistrate  had  power  to  try  and  to 
commit. 

As  to  the  first  question,  I  entertain  no 
doubt  but  that  the  words  "a  public  prostitute" 
are  the  legal  equivalents  of  "a  common  pros- 
titute." The  word  "public,"  in  its  common 
acceptation  and  use,  has  all  the  significance 
of,  and  is  synonymous  with,  "common."  A 
woman  who  prostitutes  her  person  to  the  pub- 
lic use  prostitutes  It  to  the  common  use. 
While  the  precise  language'  of  a  penal  stat- 
ute should  be  employed,  it  is  not  necessarily 
substantial  error  when  other  words  happen 
to  be  used,  which  have  the  same  accepted  and 
popular  sense  as  those  used  in  the  statute. 
No  different  meaning  can  be  Imported  into 
the  term  "public  prostitute"  than  attaches  to 
that  of  "common  prostitute." 

Was  there  an  offense  charged,  and  did  the 
committing  magistrate  have  the  power  to 
commit  upon  proof  thereof?  I  think  that  to 
be  "a  common  prostitute"  was  made  a  new 
offense  by  this  statute.  It  created  a  new  of- 
fense, because  It  provided  that,  upon  convic- 
tion of  the  female  for  committing  the  act 
specified,  she  might  be  deprived  of  her  lib- 
erty, and  might  be  detained  In  the  custody 
of  one  of  certain  state  institutions  for  a 
period  of  three  years;  the  sentence  being 
Indeterminate,  In  the  sense  that  she  might 


be  sooner  discharged  by  the  board  of  man- 
agers. Prior  thereto,  under  section  887  of 
the  Code  of  Criminal  Procedure,  a  common 
prostitute  was  classified  with  vagranta  In 
this  statute  the  Legislature  has  exercised 
its  wide  police  powers,  undoubtedly,  with 
the  intent  of  promoting  the  public  health 
and  morals;  and  this  state  charities  law  is 
a  scheme  for  the  correction  of  an  evil,  whose 
further  aim  is  the  reformation  of  the  of- 
fender. It  was  competent,  to  that  end,  to 
mal^e  It  an  offense  to  be  a  public  or  common 
prostitute,  and  to  provide  that,  where  a  fe- 
male was  convicted  thereof,  she  should  be 
punished,  not  in  a  strictly  penal  sense,  but 
through  a  restraint  of  her  person,  by  being 
delivered  Into  the  custody  of  one  of  the  re 
formatory  institutions  of  the  state,  if  she 
appeared  to  be  morally  and  physically  capa- 
ble of  being  benefited  by  discipline,  for  a 
reasonable  period  of  time.  The  operation 
of  the  act  was  clearly  not  Intended  to  be 
so  much  punitive  as  preventive  in  Its  aims. 
The  offender  was  to  be  withdrawn  from  the 
community,  and  confined  where  she  would 
not  only  be  unable  to  continue  her  vile  con- 
duct to  the  detriment  of  the  public  morals, 
and  possibly  of  the  public  health,  but  where 
she  might  be  herself  reformed  and  made  a 
fit  member  of  society.  The  proceeding  for 
her  commitment  upon  conviction  of  the  of- 
fense was  not  criminal  In  Its  nature.  It  was 
preventive  and  reformatory.  In  the  Interests 
of  organized  society.  It  is  plain  to  my  mind 
that.  In  the  enactment  of  these  provisions  of 
the  state  charities  law,  the  Legislature  has 
made  tliat  an  offense  against  the  law  which 
was  not  such  before,  and  that  It  has  con- 
ferred upon  "any  magistrate,"  which  In- 
cludes, of  course,  a  dty  magistrate.  Jurisdic- 
tion to  convict  a  female  charged  with  the  of- 
fense, and,  In  a  proper  case,  having  regard 
to  her  mental  and  physical  conditions,  to 
commit  her  to  one  of  the  institutions  men- 
tioned, for  the  prescribed  period  of  three 
years,  or  until  discharged  by  the  board  of 
managers.  The  earlier  acts,  of  which  this 
general  law  is  a  codification  and  extension, 
expressly  authorized  "all  Justices  of  the 
peace,  police  Justices,  and  other  magistrates 
and  courts,"  to  sentence  and  commit.  Chap- 
ter 187,  p.  285,  Laws  1881  (chapter  238,  p. 
451,  Laws  1890). 

For  these  reasons  I  dissent,  and  I  think 
there  should  be  a  reversal  of  the  orders  be- 
low. 

PARKER,  a  J.,  and  BARTLBTT, 
HAI6HT.  VANN,  and  OULLEN,  JJ.,  con- 
cur with  WERNER,  J.  GRAY,  J.,  reads 
dissenting  opinion.    MARTIN,  J.,  absent 

Order  affirmed. 


Digitized  by 


Google 


888 


68  NORTHEASTERN  REPORTER. 


CN.1. 


(176  N.  T.  B31) 

PEOPLE  V.  THAMES  &  MERSEY  MARINE 
INS.  CO..  limited. 

(Court  of  Appeals  of  New  York.     Dee.  1, 
1903.) 

MARINH  IN3URANCB  COMPANY— TAXATION- 
FRANCHISE}  TAX. 
1.  A  foreign  marine  insnrance  company,  doing 
business  in  the  state,  is  liable,  under  Laws 
1901,  p.  297,  c.  118,  amending  Laws  1896.  p. 
859,  c.  908,  i  187,  for  an  annual  tax  of  five- 
tenths  of  1  per  cent,  on  the  gross  amount  of 
premiums  received  for  business  done  during  the 
calendar  year  ivitbin  the  state,  "in  addition  to 
all  other  fees,  licenses,  or  taxes  imposed  by 
this  or  any  other  act,"  and  is  not  entitled  to 
have  deducted  therefrom  all  other  taxes  paid 
by  the  company,  uuder  Laws  1892,  p.  1947,  c. 
690,  as  amended  by  Laws  1893,  p.  1801,  c.  725, 
providing  that  the  Superintendent  of  Insurance, 
in  collecting  the  tax  of  2  per  cent,  imposed 
on  the  amount  of  all  premiums  on  marine  msur- 
ance  received  by  any  foreign  insurance  com- 
pany, shall  deduct  all  other  taxes  paid  by  such 
corporation  under  the  laws  of  the  state.. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department 

Action  by  the  people  against  the  Thames  & 
Mersey  Marine  Insurance  Company,  Limit- 
ed. BYom  a  Judgment  of  the  Appellate  Divi- 
sion affirming  a  Judgment  (or  plaintiff  (83 
N.  Y.  Supp.  1113),  defendant  appeals.  Af- 
firmed. 

James  F.  Tracey,  for  appellant  John  Cun- 
neen,  Atty.  Gen.,  and  George  F.  Slocum,  for 
the  People. 

HAIGHT,  J.  This  action  was  brought  to 
recover  the  amount  of  the  annual  tax  pay- 
able to  the  Superintendent  of  Insurance  by 
the  defendant,  a  foreign  marine  Insurance 
company,  pursuant  to  section  34  of  the  in- 
surance law,  amounting  to  the  sum  of  $8,- 
334.24.  The  defendant  in  Its  answer,  al- 
leged that  It  had  been  assessed  a  franchise 
tax,  pursuant  to  section  187  of  the  tax  law, 
of  $1,191.72,  whlcb  it  had  paid  to  the  Comp- 
troller, and  demanded  that  this  amount 
should  be  deducted  from  the  amount  claimed 
by  the  Superintendent  of  Insurance.  The 
defendant  further  alleged  that  it  bad  ten- 
dered payment  of  the  balance  due  the  Su- 
perintendent of  Insurance  after  the  deduction 
of  the  franchise  tax  as  aforesaid.  The  de- 
murrer Interposed  was  to  the  effect  that  the 
partial  defense  alleged  in  the  answer  was 
insufficient  In  law.  The  demurrer  was  sus- 
tained, and  final  Judgment  has  been  entered 
In  favor  of  the  state. 

The  statute  under  which  this  controversy 
arises,  so  far  as  is  material  to  the  question 
involved,  is  as  follows:  "The  agent  of  ev- 
ery corporation,  association  or  indlTldnal 
not  incorporated  by  the  laws  of  this  state  to 
effect  insurances  against  marine  risks,  shall 
annually,  on  or  before  the  first  day  of  Feb- 
ruary, pay  to  the  Superintendent  of  Insur- 
ance a  tax  of  two  per  centum  upon  the 
amount  of  all  premiums  upon  insurances 
against  marine  risks  which  have  been  re- 
(»ived  by  such  agent  or  any  person  for  him 


or  have  been  agreed  to  be  paid  for  any  such 
Insurance  effected  or  agreed  to  be  effected 
or  procured  by  him,  within  this  state,  for 
the  year  ending  the  thirty-first  day  of  De- 
cember preceding;  but  in  collecting  sucb 
tax  from  a  foreign  marine  Insurance  cor- 
poration, the  Superintendent  of  Insurance 
shall  deduct  therefrom  all  other  taxes  paid 
by  such  corporation  under  the  laws  of  this 
state."  Insurance  Law,  {  34,  being  chapter 
690,  p.  1947,  of  the  Laws  of  1892,  as  amend- 
ed by  chapter  726,  p.  1801,  of  the  Laws  of 
1803.  By  chapter  542,  p.  763,  of  the  Laws 
of  1880,  as  amended  by  chapter  361,  p.  481, 
of  the  Laws  of  1881,  there  was  imposed  a 
franchise  tax  on  every  corporation  or  asso- 
ciation organized  under  the  laws  of  other 
states  or  countries  doing  business  in  this 
state,  and  these  provisions  were  subsequent- 
ly incorporated  into  chapter  908,  p.  859,  of 
the  Laws  of  1806,  !  187.  Under  these  provi- 
sions the  defendant  had  the  right  to  have  the 
amount  of  the  franchise  tax  assessed  to  and 
paid  by  It  deducted  from  the  amount  which 
was  payable  to  the  Superintendent  of  Insur- 
ance; but.  In  the  year  1901,  by  chapter  118, 
p.  297,  the  provisions  of  section  187  of  the  tax 
law  were  amended,  and,  so  far  as  material, 
provide  as  follows:  "An  annual  state  tax 
for  the  privilege  of  exercising  corporate  fran- 
chises or  for  carrying  on  business  in  their 
corporate  or  organized  capacity  within  this 
state  equal  to  one  per  centum  on  the  gross 
amount  of  premiums  received  during  the  pre- 
ceding calendar  year  for  business  done  in 
this  state  whether  such  premiums  were  in 
the  form  of  money,  notes,  credits,  or  any 
other  substitute  for  money,  shall  be  paid  an- 
nually into  the  treasury  of  the  state,  on  or 
before  the  first  day  of  June,  by  the  fol- 
lowing corporations;  (1)  Every  domestic  In- 
surance corporation,  incorporated,  organized 
or  formed  under,  by,  or  pursuant  to  a  gen- 
eral or  special  law.  (2)  Every  insurance  cor- 
poration. Incorporated,  organized  or  formed 
under,  by,  or  pursuant  to  the  laws  of  any 
other  state  of  the  United  States,  and  doing 
business  in  this  state,  except  a  corporation 
doing  a  fire  insurance  business  or  a  marine 
insurance  business.  (3)  Every  insurance  cor- 
poration, incorporated,  organized  or  formed 
under,  by,  or  pursuant  to  the  laws  of  any 
state  without  the  United  States,  or  of  any 
foreign  cotmtry,  except  such  a  corporation 
doing  a  life,  health  or  casualty  insurance 
business,  and  doing  business  in  this  state; 
but  the  tax  on  gross  premiums  of  a  corpora- 
tion so  Incorporated,  organized  or  formed  and 
doing  a  fire  or  marine  insurance  business 
within  the  state  shall  be  equal  to  five-tenths 
of  one  per  centum.  •  •  •  The  taxes  im- 
posed by  this  section  shall  be  In  addition  to 
all  other  fees,  licenses  or  taxes  imposed  by 
this  or  any  other  law."  The  provisions  of 
this  amendment  Increased  the  franchise  tax 
as  to  domestic  and  forelgpa  insurance  corpo- 
rations, with  the  exceptions  specified  in  the 
act;    but,  as  to  foreign  corporations  organ- 
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Ized  for  fire  and  marine  Insurance,  their  fran- 
chise tax  remained  nncbanged  at  five-tenths 
of  1  per  centum.  It  is  thus  apparent  that 
the  legislatlTe  purpose  was  to  effect  a  gen- 
eral increase  in  the  franchise  tax  upon  insur- 
ance corporations  which  had  theretofore  been 
taxable,  and  this  was  accomplished  by  In- 
creasing the  tax  from  five-tenths  of  1  per 
centum  to  1  per  centum.  True,  foreign  cor- 
porations doing  a  marine  insurance  business 
did  not,  in  terms,  have  their-  taxes  increased, 
but  Instead  thereof  we  have  the  provision 
that  the  tax  imposed  by  ttda  section  shall  be 
in  addition  to  those  imposed  by  any  other 
law.  Under  the  law  as  it  had  theretofore 
ei(isted,  the  defendant  corporation,  as  we 
have  seen,  was  assessed  a  franchise  tax  of 
five-tenths  of  1  per  centum,  which  it  de- 
ducted from  the  2  per  centum  tax  payable, 
under  the  insurance  law,  to  the  Superintend- 
ent of  Insurance.  It  therefore  was  required 
to  pay  a  tax  of  2  per  centum  npon  the 
amount  of  all  its  premiums  upon  insurance 
collected  or  agreed  to  be  paid  in  tills  state. 
By  making  the  five-tenths  of  1  per  centum 
in  addition  to  the  tax  authorized  by  other 
statutes,  the  effect  was  to  increase  the  de- 
fendant's tax  in  the  amount  of  one-half  of  1 
per  centum,  which  is  the  amount  that  other 
corporations,  domestic  and  foreign,  have  had 
their  taxes  increased  by  the  provisions  of 
this  act  While  we  recognize  the  correctness 
of  the  rule  invoked  by  the  appellant  with 
reference  to  the  interpretation  of  statutes, 
and  that  repeals  by  implication  are  not  fa- 
vored in  the  law,  yet  the  legislative  Intent 
in  this  case  is  so  clearly  apparent  that  we 
think  the  provision  of  the  Insurance  law  pro- 
viding for  a  deduction  of  such  taxes  must  be 
deemed  to  have  been  repealed  by  implica- 
tion by  the  latter  statute,  and  that  the  fran- 
chise tax  imposed  upon  the  defendant  was  in- 
tended to  be  "In  addition  to  all  other  fees, 
licenses  or  taxes  Imposed  by  this  or  any  oth- 
er law." 

The  judgment  should  be  affirmed,   with 
costs. 

PARKER,  O.  J.,  and  GRAT,  BARTLETT, 
VANX,  CDLIiEN,  and  WERNER,  JJ.,  concur. 

Judgment  affirmed. 


(176  K.  Y.  520) 

HOLLY  V.  GIBBONS  et  al. 

(Court  of  Appeals  of  New  York.     Dec.  1, 

1903.) 

EXECUTOR— SALE   TO  PAY  DEBTS— ACTION  BY 

CREDITOR— PARTIES— LIMITATIONS 

—RES  JUDICATA. 

1.  A  creditor  of  a  decedent's  estate,  where 
the  personalty  is  InsufBcient  to  satisfy  the  debts, 
may  sue  in  equity  to  establish  his  claim,  and 
compel  an  executor  having  a  testamentary  pow- 
er of  sale  to  pay  debts  to  sell  the  real  estate 
and  apply  the  proceeds  to  the  debt. 

2.  Where  an  executor  makes  payment  from 
time  to  time  on  the  debt  due  by  the  estate. 


i 


t  *•  Be*  Umltation  ot  Actioni,  vol.  33,  CenU  Die. 


such  payments  prevent  the  running  ot  limita- 
tions. 

5.  DismisKal  by  the  Surrogate's  Court  of  a 
creditor's  petition  for  an  accounting  with  the 
statement  that  the  proceeding  was  barred  by 
limitations  is  not  a  bar  to  the  maintenance  of 
an  action  by  the  creditor  to  compel  the  execu- 
tor to  sell  real  estate  to  pay  the  debt. 

4.  In  an  action  by  a  creditor  of  the  estate 
to  compel  the  executor  to  sell  real  estate  to  pay 
debts,  the  devisee  ot  the  real  estate  is  a  neces- 
sary party,  and  where  he  was  a  nonresident, 
and  was  made  a  party  defendant,  but  was  nev- 
er legally  served  with  process  by  reason  of  non- 
compliance with  Code  Civ.  Proc.  §  439,  and  did 
not  appear,  a  judgment  in  plaintifTs  favor  must 
be  reversed. 

6.  In  a  suit  to  compel  an  executor  to  sell  real 
estate  to  pay  debts,  a  direction  in  the  judg- 
ment that  the  real  estate  be  sold  through  the 
referee  is  improper  where  there  was  no  finding 
that  tlie  executor  was  unfit  or  incapable  of  exe- 
cuting the  power  of  sale. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Third  Department. 

Action  by  Sally  Maria  Holly,  executrix  of 
George  Holly,  against  E<dward  Gibbons  and 
another.  From  a  Judgment  of  the  Appellate 
Division  modifying  and  affirming  a  Judg- 
ment for  plaintiff,  defendant  Gibbons  ap- 
peals.    Reversed. 

The  plaintiirs  testator  was  the  adminis- 
trator of  Betsy  Ann  Gibbons,  who  was  the 
widow  of  Ransom  H.  Gibbons,  and  as  a  cred- 
itor of  the  tetter's  estate  upon  a  promissory 
note  given  to  his  intestate  by  her  husband 
in  bis  lifetime  for  the  sum  of  $2,800,  pay- 
able one  year  after  date,  and  carrying  Inter- 
est at  5  per  cent,  and  in  his  capacity  as  ad- 
ministrator, he  brought  this  action,  with  the 
object  of  procuring  the  payment  of  the  claim. 
He  Joined  as  defendants  with  Edward  Gib- 
bons, the  executor  of  Ransom  H.  Gibbons, 
the  said  Edward  Gibbons  individually,  and 
Sally  Maria  Peck,  who  were  the  only  chil- 
dren of  the  testator;  and  the  demand  of  the 
complaint,  variously,  is  that  the  executor 
render  an  account  of  his  proceedings,  that 
the  Individual  defendants  shall  be  Jointly 
charged  with  the  amount  of  the  testator's 
debt,  that  the  executor  be  compelled  to  exer- 
cise the  power  of  sale  In  the  testator's  will, 
that  the  court  shall  order  a  sale  of  the  real 
estate  left  by  the  testator,  and  that  the  pro- 
ceeds of  the  sale  shall  be  applied  in  pay- 
ment of  the  debt  The  answer,  admitting 
that  the  personal  estate  was  exhausted,  and 
Is  not  available  for  the  payment  of  debts, 
puts  in  issue  the  liability  upon  the  note, 
and  sets  np  in  various  ways  the  bar  of  the 
statute  of  limitations.  The  answer  also 
pleads  in  bar  of  the  action  a  previous  adjudi- 
cation in  the  Surrogate's  Court.  The  plaln- 
tlfiCs  testator  recovered  judgment,  by  which 
it  was.  In  substance,  adjudged  that  the  note 
was  a  valid  and  existing  claim  against  the 
estate  of  the  testator;  that  the  amount  due 
upon  it  was  recoverable  against  Edward  Gib- 
bons as  executor  and  individually;  that  a 
sale  of  the  real  estate  of  the  testator  should 
be  made  at  public  auction,  under  the  direc- 
tion of  a  referee  therein  appointed  for  the 
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purpose;  that  from  tbe  proceeds  of  such  sale 
the  debt  should  be  paid,  and  that  any  de- 
ficiency should  be  made  good  by  tbe  de- 
fendant Edward  Gibbons  Individually.  Up- 
on appeal  to  the  Appellate  Division  in  the 
Third  Department,  tbe  Judgment  was  modi- 
fled  "by  striking  therefrom  that  part  there- 
of relating  to  the  collection  of  any  deficien- 
cy after  the  sale  of  the  real  estate  from 
Edward  Gibbous,  individually,  and,  as  so 
modified,  affirmed."  The  defendant  Edward 
Gibbons  individually  and  as  executor  ap- 
pealed to  this  court  After  tbe  determina- 
tion by  the  Appellate  Division,  the  original 
plaintiff  died,  and  the  present  plalnttfT  and 
respondent,  as  his  executrix,  was  substituted 
In  his  place  and  stead  by  order. 

Testator's  will,  after  making  provision  for 
bis  wife  during  her  life,  by  the  third  clause 
gave  to  bis  son,  Edward,  a  certain  farm 
called  the  "Huyck  Farm,"  "to  have  and  hold 
forever,  unless  said  Edward  shall  die  with- 
out legal  issue,  and  in  that .  case  the  same 
property  to  my  daughter,  Sally  Maria,  and 
her  heirs."  By  the  fourth  clause  he  au- 
thorizes bis  executor  to  sell  a  certain  farm, 
called  the  "Jay  Gibbons  Farm,"  "to  the  best 
advantage,  for  the  purpose  of  paying  debts 
and  for  the  interest  of  my  daughter,"  and, 
further  authorizing  his  executor  to  sell  the 
house  and  lot  on  which  he  resided,  con- 
tinues by  saying,  "And  after  the  real  estate 
is  sold  and  the  debts  paid  and  if  there  is  not 
over  $4,000,  1  give  to  my  daughter  the  said 
$4,000,  but  if  there  Is  over  $4,000  I  direct 
that  my  son  and  daughter  to  each  share 
alike  In  the  overplus  and  In  case  of  my 
daughter's  death  to  go  to  her  heirs."  He 
then  appoints  his  son,  Edward,  as  tbe  execu- 
tor of  his  will.  The  trial  Judge  made  find- 
ings, In  which  he  found  that  the  testator 
paid  the  Interest  upon  the  note  which  he  had 
given  to  his  wife  down  to  the  time  of  his 
death  In  1885;  tbat  his  executor  acknowl- 
edged the  validity  of  the  note,  and  paid  tbe 
Interest  thereon,  until  the  death  of  the  tes- 
tator's widow  In  1893;  that  when  the  orig- 
inal plaintiff,  her  administrator,  presented 
the  note  to  the  executor,  the  latter  admit- 
ted the  validity  of  the  note,  promised  to  pay 
the  same,  and  requested,  rather  tban  to  have 
a  sale  of  the  real  estate,  that  It  should  re- 
main as  It  was;  that  In  such  request  tbe 
plaintiff  acquiesced,  and  that  the  executor 
paid  tbe  Interest  upon  the  note  down  to 
March,  189T.  He  found  that  the  testator 
left  no  personal  property,  except  about  $200, 
which  had  been  expended  In  paying  funeral 
expenses  and  some  small  debts  of  the  es- 
tate; that  tbe  executor  had  sold  the  house 
and  lot  In  which  the  testator  resided,  and 
which  were  referred  to  In  the  fourth  clause 
of  tbe  will,  and  had  applied  the  proceeds.  In 
1895,  upon  tbe  principal  and  Interest  of  the 
.note;  and  that  In  September,  1899,  he  In- 
formed the  original  plaintiff  that  he  was 
forbidden  to  make  further  payments  upon 
the  note,  and  therefore  should  decline  to  pay 


fbe  same,  or  any  part  of  it  Thereupon,  as  it 
Is  further  found,  this  original  plaintiff  Insti- 
tuted a  proceeding  before  the  surrogate  of 
Albany-  county,  in  which,  as  a  creditor  of 
Ransom  Gibbons'  estate,  be  sought  to  cona- 
pel  the  executor  to  account  as  such;  that 
the  executor.  In  his  answer  In  that  proceed- 
ing, denied  that  the  petitioner  was  a  cred- 
itor, and  set  up  the  bar  of  tbe  statute  of  Una- 
Itatlons,  whereupon  the  surrogate  made  a 
decree  adjudging  as  follows:  "That,  more 
than  six  years  and  eighteen  months  having 
elapsed  since  the  appointment  of  said  Ed- 
ward Gibbons  as  executor,  this  proceeding 
to  compel  tbe  executor  to  acccmat  Is  barred 
by  the  statute  of  limitations,"  and  ordering 
"that  the  petition  should  be  dismissed."  Up- 
on these  facts  the  conclusions  of  law  fol- 
lowed upon  which  the  Judgment  was  enter- 
ed in  favor  of  the  plaintiff. 

The  further  fact  Is  to  be  noticed  that  BCra. 
Peck,  the  daughter  of  the  testator,  and  who 
was  Joined  as  a  defendant  did  not  appear  In 
the  action,  and  that  she  was  a  nonresident 
of  the  state,  npon  whom  service  of  the 
summons  and  complaint  had  been  made 
without  the  states  pursuant  to  an  order  to 
that  effect 

Walter  B.  Ward,  for  appellant  John  H. 
Gleason,  for  respondent 

GRAY,  J.  (after  stating  tbe  facts).  The 
Judgment  which  tbe  plaintiff  now  has  validates 
the  claim  against  the  testator's  estate,  and  an- 
thorizes  the  disposition  of  tbe  real  estate  de- 
vised by  tbe  will  by  a  sale  for  the  purpose  of 
satlBfying  tbe  amount  found  to  be  due.  In  so 
far  as  the  plaintiff  seeks  the  equitable  inter- 
vention of  tbe  court  to  compel  the  exercise  by 
the  executor  of  the  power  of  sale  contained  In 
the  will,  the  action  is  clearly  maintainable,  as- 
suming that  the  debt  has  been  conclusively 
established.  The  testator  expressly  empow- 
ered his  executor  to  sell  the  "Jay  Gibbons 
Farm"  "for  the  purpose  of  paying  debts  and 
for  tbe  Interest  of  his  daughter,"  in  order 
tbat,  the  debts  being  thus  paid,  the  residue 
of  the  proceeds  of  sale  of  that  and  of  the  oth- 
er real  estate  mentioned  In  the  clause  might 
be  given  to  the  latter.  The  power  of  sale 
thus  given  was  imperative,  and  imposed  a 
duty  on  the  executor,  the  performance  of 
which  might  be  compelled  In  equity  few  the 
benefit  of  tbe  creditors  or  tbe  daughter.  2 
Rev.  St  (9th  Ed.)  p.  1807,  I  96.  The  debts 
were  not  made  a  charge  upon  the  testator's 
real  estate,  but  a  power  to  sell  certain  por- 
tions of  It  for  their  payment  was  given,  tbe 
execution  of  which  In  no  wise  depended  upon 
the  will  of  the  grantee  of  the  ix>wer.  Hence 
the  remedy  of  the  creditor  upon  tbe  fallnra 
to  exercise  the  power  of  sale  was  by  appli- 
cation to  a  court  of  equity.  Matter  of  Gan- 
tert  138  N.  Y.  106,  82  N.  B.  651.  The  salt 
of  the  real  estate  for  the  payment  of  the 
debts  Is  not,  as  it  is  argued,  to  be  effected 
solely  through  proceedings  provided  for  In 
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the  Code  of  Civil  Procedure.  Section  2759 
provides  that  a  decree  directing  the  disposi- 
tion of  real  property  in  a  case  where,  under 
section  2750,  the  creditor  of  the  decedent 
has  instituted  a  proceeding  for  that  purpose, 
can  be  made  only  where  the  property  direct- 
ed to  be  disposed  of  Is  not  subject  to  a  valid 
power  of  sale  for  the  payment  of  the  debts. 
Subdivision  4.  The  action  therefore  was 
maintainable",  if  the  claim  of  the  creditor 
was  an  enforceable  one,  and  as  to  that  the 
appellant  argues  that  the  executor  could  not, 
by  the  acknowledgment  of  the  debt,  prevent 
the  statute  of  limitations  from  running.  He 
argues,  in  effect,  that  the  principle'  of  the 
rule  which  prevents  an  executor  from  reviv- 
ing a  debt  against  the  estate  of  his  testator 
which  Is  barred  by  the  statute  applies  equal- 
ly to  his  right  to  keep  a  debt  alive.  I  per- 
ceive no  force  in  such  an  argument,  nor  am 
I  aware  of  any  authority  in  reported  cases 
which  would  support  it  The  demand  of  the 
plaintiff  was  upon  an  obligation  of  the  tes- 
tator subsisting  at  the  time  of  his  death,  aud 
for  which  bis  estate  was  concededly  liable. 
It  was  the  right  and  it  was  the  duty  of  the  ex- 
ecutor to  discharge  the  Indebteduess  upon  the 
obligation,  either  from  the  personal  estate, 
or,  if  that  was  insulBcient,  by  the  exercise  of 
the  power  of  sale  given  to  him  by  the  will. 
There  is  a  plain  distinction  between  the  right 
of  an  executor  to  revive  an  Indebtedness 
against  his  testator's  estate  which  had  been 
extinguished  by  law  and  his  right  to  ac- 
knowledge and  to  keep  in  force  a  subsisting 
-obligation  by  making  payments  from  time  to 
time  upon  the  priucipal  of  the  debt  or  by  way 
of  keeping  down  the  interest.  McLaren  v. 
McMartln,  36  N.  Y.  88;  Butler  v.  Johnson, 
111  N.  Y.  201,  18  N.  E.  &13.  In  the  one  case 
he,  in  effect,  creates  an  indebtedness;  wMle 
in  the  other  he  is  performing  a  moral  obli- 
gation, and  is  executing  a  duty  recognized 
by  law. 

It  is  further  objected  by  the  appellant  that 
a  former  adjudication  in  the  Surrogate's 
Court  was  a  bar  to  the  maintenance  of  this 
action.  In  my  opinion,  that  is  not  the  effect 
of  the  surrogate's  decree  referred  to.  All 
that  decree  effected  was,  as  it  states,  the  dis- 
missal of  the  creditor's  petition.  The  state- 
ment which  it  contained  that  "the  proceed- 
ing to  compel  the  executor  to  account  is  bar- 
red by  the  statute  of  limitations"  was  not  a 
final  adjudication  upon  the  validity  of  the 
petitioner's  claim.  It  was  the  conclusion  of 
the  siuTogate  that  by  reason  of  the  lapse  of 
time  the  executor  could  not  be  compelled  to 
account  In  such  a  proceeding.  Whether  the 
surrogate  was  correct  or  not  in  that  respect 
is  not  material.  He,  in  effect,  nonsuited  the 
petitioner  by  dismissing  his  petition,  and  in 
«o  doing  has  complied  with  certain  provi- 
sions of  the  Code  of  Civil  Procedure.  By 
section  1822  it  is  provided  that,  where  an 
«xecutor  rejects  a  claim  against  the  estate, 
"unless  a  written  consent  shall  be  filed  by 
the   respective   parties    with   the   surrogate 


that  said  claim  may  be  heard  and  determin- 
ed by  him  upon  the  Judicial  settlement  of 
the  accounts  of  said  executor,  •  •  *  the 
claimant  must  commence  an  action  for  the 
recovery  thereof,"  etc.  By  section  2722,  If  a 
petition  is  presented  to  the  Surrogate's  Court 
by  a  creditor  praying  for  a  decree  directing 
the  executor  to  pay  his  claim,  it  is  provided 
that  the  surrogate  must  dismiss  the  petition, 
"without  prejudice  to  an  action  or  an  ac- 
counting," where  the  latter  files  a  written 
answer  setting  forth  facts  which  show  "that 
it  is  doubtful  whether  the  petitioner's  claim 
is  valid  and  legal  and  denying  Its  validity  or 
legality."  Obviously,  If  the  proceeding  were 
one  in  which  the  executor  was  called  upon 
to  render  his  account  by  a  creditor,  the  va- 
lidity of  whose  claim  is  either  expressly  de- 
nied or  is  shown  to  be  doubtful,  the  result 
must  be  the  same  as  to  the  surrogate's  juris- 
diction. I  do  not  think  we  can  say  that  the 
filing  of  a  petition  by  a  creditor,  and  of  an 
answer  thereto  by  the  executor  denying  the 
validity  of  a  claim,  was  equivalent  to  the 
filing  of  the  written  consent  required  by  the 
statute.  The  fact  that  the  claim  was  disput- 
ed deprived  the  surrogate  of  jurisdiction  to 
determine  its  validity  and  to  decree  its  pay- 
ment Matter  of  Callahan,  152  N.  Y.  320,  46 
N.  E.  486. 

It  is  further  argued  that  this  action  can- 
not be  maintained  against  the  devisees  indi- 
vidually. The  order  of  the  Appellate  Divi- 
sion struck  out  any  recovery  against  the  ex- 
ecutor Individually  of  any  deficiency  Judg 
ment  and  there  was  no  judgment  at  all 
against  Mrs.  Peck,  Whether  the  Judgment 
is  maintainable  for  the  sale  of  the  real  es- 
tate devised  to  Edward  Gibbons  is  somewhat 
doubtful,  inasmuch  as  the  averments  of  the 
complaint  and  the  proofs  do  not  seem  in  suf- 
ficient compliance  with  the  provisions  of  the 
Code  with  reference  to  an  action  against  dev- 
isees, and  Mrs.  Peck  was  not  brought  into 
the  action.  Code  Civ.  Proc.  H  1843,  1846, 
1849,  1851.  But  as  the  Judgment  must  be 
reversed,  and  a  new  trial  ordered,  for  the 
failure  to  bring  in  Mrs.  Peck,  we  will  not 
discuss  this  question. 

The  serious  feature  of  this  case,  and  one 
which  requires  the  reversal  of  the  judgment, 
is  that  Mrs.  Peck,  though  made  a  defendant 
by  name,  was  never  brought  into  the  litiga- 
tion by  a  legal  service  upon  her  of  the  sum- 
mons. The  order  for  the  service  of  the  sum- 
mons upon  her  was  not  founded  upon  the 
affidavit  which  section  439  of  the  Code  re- 
quires to  be  made.  Indeed;  the  respondent 
conceded  in  open  court  that  there  was  no 
such  legal  service;  but  he  says  that  Mrs. 
Peck  has  "no  Interest  vested  or  contingent 
in  the  land  devised,  or  in  that  directed  to 
be  sold,  and  that  therefore,  she  is  not  a  nec- 
essary party  to  the  action."  This  contention 
seems  rather  extraordinary  in  view  of  the 
allegations  of  the  complaint  to  the  effect  not 
only  that  Mrs.  Peck  is  a  devisee  under  the 
will,  and  holds  as  such,  but  that  the  pay- 
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menta  made  by  the  ezecntor  npon  the  note, 
and  the  delay  by  blm  in  the  sale  of  the  real 
estate,  were  with  her  knowledge  and  con- 
sent; and  in  view  of  the  findings,  which  re- 
cited the  facts  of  a  personal  serrice  upon  her 
of  the  summons  and  complaint,  and  of  her 
(knowledge  of  and  consent  to  the  executor's 
acta.  If  we  might  disregard  these  matters 
as  not  necessarily  conclusive  upon  the  re- 
spondent, we  still  are  confronted  with  the 
fact  that  Mrs.  Pecli  did  have  an  interest  in 
the  estate  of  the  testator  and  In '  the  en- 
forcement of  the  power  of  sale  contained  in 
the  will,  which  made  her  a  necessary  party 
to  the  action,  without  whose  presence  the 
court  would  acquire  no  jurisdiction  to  render 
any  decree  which  would  affect  her  legal  or 
equitable  interests.  Under  the  third  clause, 
by  which  the  Huyck  farm  was  given  to  the 
testator's  son,  "unless  he  should  die  without 
legal  Issue,"  in  which  case  It  was  to  go  to 
his  daughter,  Mrs.  Peck,  she  took  no  inter- 
est, because  the  son  survived  the  testator, 
and  the  estate  had  vested  in  him.  Under  the 
fourth  clause,  however,  which  empowered  the 
executor  to  sell  the  Jay  Gibbons  farm  and 
the  residence  for  the  purpose  of  paying  debts 
and  applying  the  surplus  to  the  testator's 
daughter,  her  interests  are  very  clear  and 
substantial.  Aa  one  of  the  two  heirs  at  law 
of  the  testator,  she  had  an  interest  in  such 
real  estate,  which  was  subject,  of  course,  to 
the  exercise  of  the  power  of  sale.  Having 
such,  her  interest  in  any  legal  proceeding 
wherein  it  was  sought  to  compel  a  sale  for 
tlie  purpose  of  paying  claims  against  the  tes- 
tator's estate  was  very  substantial.  She  was 
very  much  concerned,  by  reason  of  her  legal 
and  equitable  interests,  that  such  claims 
should  be  satisfactorily  and  legally  estab- 
lished as  obligations  of  the  testator  which 
were  actually  subsisting  against  his  estate. 
It  cannot  truthfully  be  said  that  Mrs.  Peck 
had  no  interest,  which  could  be  injuriously 
affected  by  the  result  of  this  litigation,  and 
therefore,  within  those  rules  which  govern 
the  Judgment  of  a  court  of  equity,  she  should 
have  been  brought  into  the  litigation.  Courts 
of  equity  observe  a  fundamental  principle 
concerning  parties  that  all  persons  who  are 
interested,  directly  or  indirectly.  In  the  sub- 
ject-matter and  in  the  relief  to  be  granted 
by  decree,  should  be  brought  into  the  suit 
When  it  appears  that  their  rights  might  be 
affected  thereby,  and  they  are  capable  of  be- 
ing made  parties,  a  court  of  equity  should 
not  proceed  to  decide  the  case  without  them. 
Story's  Equity  Jurisprudence,  g  1526;  Pome- 
roy's  Equity  Jurisprudence,  {  114.  In  the 
absence  of  Mrs.  Peck  as  a  party  to  the  ac- 
tion, the  court  did  not  obtain  jurisdiction  to 
render  a  judgment'  for  the  sale  of  the  testa- 
tor's real  estate. 

It  was  also  quite  unnecessaiy  to  the  judg- 
ment to  direct  a  sale  of  the  real  estate 
through  a  referee.  I  am  not  aware  of  any 
authority  in  the  law  for  such  procedure.  It 
not  having  been  charged  or  found  that  the 


executor  was  unfit,  or  without  capacity  to 
execute  the  power  of  sale,  the  judgment  of 
the  court  should  have  directed  him  to  effect 
the  sale. 

For  the  reasons  I  have  given,  I  advise 
that  the  judgment  appealed  from  should  be 
reversed,  and  that  a  new  trial  should  be 
ordered,  with  costs  to  abide  the  event 

HAlGHT,  VANN,  CULLEN,  and  WER- 
NER, JJ.,  concur.  BARTLETT,  J.,  votes  for 
reversal  on  the  ground  that  Mrs.  Peck  had 
such  an  interest  in  the  Jay  Gibbons  farm  as 
rendered  her  a  necessary  party  defendant. 
PARKER,  C.  J.,  not  sitting. 

Judgment  reversed,  etc. 


(IBl  Ind.  406> 

HALL  T.  CAMPBELL. 

(Supreme  Court  of  Indiana.     Nov.  17,  1903.) 

MLBCTIONS-CONTESTS-SPECinOATIONS- 
SUFFICIENCT. 

1.  Granting  a  motion  to  dismiss  the  assign- 
ments of  grounds  of  an  election  contest  without 
assifoiing  as  a  reason  therefor  that  the  petition 
failed  to  state  a  cause  of  action  was  not  preju- 
dicial to  contestaDt  where  the  right  result  was 
reached,  thoujjh  the  only  method  of  question- 
ing the  sufficiency  of  the  petition  was  by  de- 
murrer. 

2.  The  spedfications  in  an  election  contest, 
which  alleged  that  contestant  and  contestee 
were  opposing  candidates  for  a  county  office, 
that  in  many  of  the  precincts  certain  illegal  bal- 
lots cast  were  counted  for  the  contestee.  and 
that  certain  legal  ballots  cast  for  the  contestant 
were  not  counted  for  him,  and  that  there  were 
protested  and  preserved  ballots  sealed  up  and 
returned  to  the  clerk  of  the  circuit  court,  did 
not  charge  that  the  illegal  ballots  counted  for 
the  contestee  or  the  legal  ballots  not  counted 
for  the  contestant  were  protested  and  preserved 
and  returned  to  the  clerk  of  the  circuit  court. 

8.  As  the  statute  relating  to  the  right  to  con- 
test an  election  excludes  grounds  of  contest  rel- 
ative to  destroyed  ballots,  the  specifjcations  of 
contestant  in  an  election  contest  must,  show 
that  the  contested  ballots  were  protested,  so  as 
to  be  preserved  and  returned  to  the  clerk  of  the 
circuit  court. 

Appeal  from  Circuit  Court,  Monroe  Coun- 
ty; J.  B.  Wilson,  Judge. 

Election  contest  by  Edward  F.  Hall 
against  Joseph  H.  Campbell.  From  a  judg- 
ment for  the  contestee,  the  contestant  ap- 
peals.   Affirmed. 

Edwin  Corr  and  East  &  East,  for  appel- 
lant. Duncan  &  Batman,  Miller  &  Hadley, 
and  Joseph  E.  fienley,  for  appellee. 

GILLETT,  J.  Appellant  Instituted  this 
proceeding,  as  an  elector,  before  the  board 
of  commissioners  of  the  county  of  Monroe, 
to  contest  the  election  of  appellee  to  the  of- 
fice of  clerk  of  said  county.  Appellant  was 
defeated  before  said  board,  and  appealed  to 
the  court  below.  In  said  court  appellee  filed 
a  motion  to  dismiss  each  of  the  assignments 
of  grounds  of  contest  for  the  reason  that 
none  of  the  specifications  thereof  stated  facts 
sufficient  for  a  contest.    The  record  shows 
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that  the  court  sustained  the  motion^  and  that 
It  dismissed  the  proceeding. 

Although  not  mentioned  in  the  statement 
of  points  in  appellant's  brief,  his  counsel 
suggest  In  argument  that  the  motion,  if  well 
based,  should  have  assigned  as  a  reason 
therefor  that  the  petition  failed  to  state  a 
cause  of  action.  If  the  right  result  was 
reached  in  disposing  of  the  specifications 
which  constituted  the  grounds  of  contest,  it 
is  not  available  error,  even  if  the  only  meth- 
od of  questioning  tlie  sufficiency  of  said  speci- 
fications were  by  demurrer.  Wray  v.  Fry, 
158  Ind.  92,  62  N.  E.  1004. 

The  above  point  settled,  we  are  brought 
to  the  remaining  claim  of  ground  of  reversal 
—that  the  statement,  in  at  least  some  of  its 
spectflcatiohs,  stated  safllcient  facts  upon 
which  to  base  a  contest.  So  far  as  material 
to  exhibit  the  point  on  which  the  case  must 
turn,  it  may  be  stated  that  the  first  specifica- 
tion of  tbe  statement  alleges.  In  substance, 
tliat  appellant  and  appellee  were  the  oppos- 
ing candidates  for  tbe  office  of  clerk  of  Mon- 
roe county  at  the  last  general  election;  that 
a  canvass  of  the  vote  for  said  office  by  the 
county  board  of  canvassers  showed,  and  that 
said  board  certified,  that  appellee  had  re- 
ceived 2,320  votes,  and  that  appellant  had 
received  2,296  votes;  tliat  in  many  of  the 
precincts  of  said  county  (naming  them)  there 
were  certain  illegal  ballots  cast  that  were 
counted  for  appellee,  and  that  certain  legal 
ballots  were  cast  for  appellant  in  certain  of 
said  precincts  (naming  them)  that  were  not 
coimted  for  appellant  the  averments  general- 
ly as  to  said  alleged  illegal  ballots  being  that 
they  were  so  marked,  mutilated,  or  defective 
as  to  render  them,  and  each  of  them,  void, 
and  that  said  alleged  legal  ballots  were  not 
counted  for  appellant  on  the  ground  that 
they  were  marked,  mutilated,  or  defective, 
although  they  were  not  so  marked,  mutilat- 
ed, or  defective  as  to  render  them,  or  any 
of  them,  void.  It  Is  further  alleged  in  said 
specification  "that  there  were  protested  and 
preserved  in  the  twenty-six  voting  precincts 
of  Monroe  county  from  one  hundred  to  two 
hundred  local  ballots,  all  of  which  were  seal- 
ed up  and  returned  to  the  office  of  the  clerk 
of  the  Monroe  circuit  court,  as  required  by 
law,  and  have  been  preserved  so  sealed  to 
this  date."  The  second  specification  of  said 
statement  is  as  follows:  "And  this  contestor 
states  that  he  contests  the  election  of  said 
contestee  on  account  of  the  illegal  ballots 
counted  for  said  Campbell,  and  each  of  them, 
as  set  forth  specifically  above,  in  tbe  differ- 
ent precincts  of  Monroe  county,  and  for  the 
failure  and  refusal  of  the  board  of  election 
judges  in  the  different  precincts  to  count  the 
legal  votes  cast  for  the  said  contestor,  and 
each  of  them,  as  speclfleally  set  forth  above; 
and  he  alleges  that,  had  said  illegal  votes 
not  been  counted,  this  contestor  would  bave 
received  a  plurality  of  the  votes  cast  for  the 
office  of  clerk  of  the  Monroe  circuit  court; 
and  he  further  states  that,  bad  said  legal 


votes  been  counted  for  him  as  cast,  he  would 
have  received  a  plurality  of  the  votes  cast 
for  said  office.  He  further  states  tliat  ttie 
package  purporting  to  contain  the  protested 
or  disputed  ballots  are,  some  of  them,  mark- 
ed on  the  outside,  giving  the  number  of  such 
ballots,  while  some  of  them  are  not  so  mark- 
ed, and  some  state  that  'all'  are  protested, 
and  therefore  he  is  unable  to  give  the  exact 
number  of  said  ballots." 

It  is  objected,  inter  alia,  by- counsel  for 
appellee,  that  it  is  not  charged  in  either 
specification  that  the  illegal  ballots  counted 
for  appellee  or  the  legal  ballots  not  counted 
for  appellant  were  protested,  and  it  is  fur- 
ther objected  that  it  is  not  alleged  that  any 
of  said  ballots  were  preserved  and  returned 
to  the  clerk  of  the  circuit  court  In  Weakley 
V.  Wolf,  148  Ind.  208,  47  N.  E.  466,  It  was 
said  by  this  court  speaking  by  Howard,  J.: 
"The  intention  of  the  law  Is  here  clearly 
manifested,  as  we  think.  It  is  that  all  undis- 
puted, unprotested  ballots  shall  be  destroyed 
before  the  adjournment  of  the  election  board. 
The  words  relating  to  their  destruction  are 
most  emphatic— that  they  shall  be  destroyed 
'by  totally  consuming  by  fire'— as  if  it  were 
the  determination  of  the  lawmaking  body 
that  no  vestige  whatever  of  such  ballots  or 
of  their  appearance  should  by  any  possibili- 
ty be  left,  but  that  the  record  of  them  made 
by  the  election  t)oard  should  be  conclusive 
as  to  their  legal  form  and  as  to  the  candi- 
dates for  whom  they  had  been  voted  and 
counted.  As  to  protested  ballots,  however, 
the  very  best  evidence  is  provided  by  the 
Legislature  to  show  both  for  whom  they 
were  voted  and  what  were  the  mutilations 
or  distinguishing  marks,  if  any,  upon  them, 
and  that  evidence  is  the  ballots  themselves. 
As  the  Judge  of  the  trial  court  well  said,' 
If  it  bad  been  the  intention  of  the  Legisla- 
ture that  any  evidence  should  ever  be  given 
as  to  those  ballots  which  have  been  counted 
without  protest  from  any  member  of  the 
election  board,  it  would  never  have  been  pro- 
vided that  such  ballots,  showing  on  their 
face,  and  without  the  possibility  of  a  doubt 
bow  they  bad  been  voted,  and  what  marks, 
if  any,  were  upon  them,  should  be  destroy- 
ed." In  Tombaugh  v.  Grogg,  156  Ind.  355, 
59  N.  E.  10€0,  there  was  a  determination 
as  to  what  amounted  to  a  protest  of  a  bal- 
lot, but  there  Is  not  found  in  that  case  any 
recognition  of  the  view  that  parol  evidence 
as  to  the  character  of  ballots  destroyed  by 
the  election  boards  can  be  substituted  for 
the  evidence  of  the  ballots  themselves.  We 
regard  it  as  settled  that,  whatever  may  be 
the  mistakes  of  election  boards  in  counting 
or  rejecting  voted  ballots,  there  can  be  no 
correction  of  such  mistakes  if  such  ballots 
have  been  destroyed  as  stated. 

We  have  before  ns  a  case  in  which  the 
grounds  of  contest  rest  wholly  upon  the 
claims  that  there  were  obtain  legal  ballots 
that  were  cast  for  appellant  which  were  not 
counted,  and  that  there  were  certain  ballots 
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counted  for  appellee  that  were  so  marked, 
mutilated,  or  defective  aa  to  render  them 
void.  All  of  this  could  make  no  difference 
if  the  ballots  on  which  the  contest  rests  were 
destroyed  by  the  election  boards  pursuant 
to  law.  It  Is  contended  by  appellant's  coun- 
sel In  their  reply  brief  that  this  point  Is 
covered  by  averment,  but  we  deem  it  plain 
that  the  protested  and  preserved  ballots  re- 
ferred to  In  the  statement  of  the-  grounds 
of  contest  are  in  no  wise  Identified  as  the 
ballots  the  counting  or  rejection  of  which 
Is  made  the  basis  of  this  proceeding. 

It  but  remains  to  determine  whether  a 
statement  of  contest  should  show  that  the 
contested  ballots  were  protested.  The  so- 
called  "Australian  Ballot  Law"  did  not  op- 
erate to  repeal  the  provisions  of  statute  there- 
tofore existing  relative  to  a  contest,  but,  as 
we  have  seen  above,  the  act  mentioned  nar- 
rowed the  rigbt  of  contest  so  as  to  delude 
grounds  of  contest  relative  to  destroyed  bal- 
lots. As  the  law  now  stands,  every  fact 
averred  in  appellant's  specifications  might 
be  admitted  by  appellee,  and  there  would 
still  be  lacking  a  sufficient  reason  for  over- 
throwing the  result  that  was  had  before  the 
board  of  canvassers.  Of  actions  at  common 
law,  Mr.  Chitty  says:  "The  declaration  must 
allege  all  of  the  circumstances  necessary  for 
the  support  of  the  action."  1  Ohitty  on 
Pleading,  p.  •255.  So  It  has  been  said  that, 
where  any  fact  is  necessary  to  be  proved  on 
the  trial  in  order  to  sustain  the  plaintiff's 
right  of  recovery,  the  declaration  must  con- 
tain an  averment,  substantially,  of  such  fact. 
In  order  to  let  in  the  proof  (United  States 
Bank  v.  SmiOi,  11  Wheat.  172,  6  L.  Ed.  443), 
and  also  that  a  declaration  is  good  If  It  con- 
tains all  that  would  be  necessary  for  the 
plaintiff  to  prove  under  the  plea  of  the  gen- 
eral issue.  Beardsley  v.  Southmayd,  14  N. 
J.  Law,  534.  The  general  doctrine  of  these 
authorities  has  been  applied  to  an  election 
contest.  Loomls  v.  Jackson,  6  W.  Va.  673. 
And  see,  Borders  v.  Williams,  155  Ind.  30, 
57  N.  E.  527.  While  it  might  perhaps  be 
held,  in  view  of  the  case  of  Nlckols  v.  Rags- 
dale,  28  Ind.  131,  that  a  statement  of  the 
grounds  of  contest  In  somewhat  general 
terms  would  suffice,  yet  It  is  not  sufficient  if 
the  statement  omits  an  allegation  concerning 
a  matter  of  fact  the  existence  of  which  Is 
essential  to  a  successful  contest.  We  deem 
It  clear  that  both  of  appellant's  specifica- 
tions of  grounds  of  contest  were  insufficient 
for  the  reason  stated. 

We  entertain  some  doubt  as  to  the  propri- 
ety of  dismissing  such  a  contest  as  this  If 
the  contestor,  upon  the  quashing  of  his 
grounds  of  contest,  Interposes  a  motion  to 
amend  by  averring  facts  as  to  the  protesting 
of  the  ballots  on  which  the  contest  is  based; 
but,  as  no  such  motion  was  made  in  this 
case,  an  order  of  dismissal  properly  followed 
the  adjudication  that  the  grounds  of  contest 
were  insufficient. 

Judgment  affirmed. 


(la  Ind.  412) 

DAVIS  T.  KENDALL  et  al. 

(Supreme  Court  of  Indiana.    Nov.  18,  1903.) 

DEWEDENT'S  ESTATHl— SALE  OF  REAL.  BSTATB 
—BOND  FOR  DEBTS— OFFER  TO  PAY  DEBTS— 
PLEADING— APPEAL— RECORD  OF"  BVIDKNCB 
—MOTION  FOR  NEW  TRIAL. 

1.  The  requirements  of  Bums'  Rev.  St.  1901, 
S  2527  (Rev.  St.  1881,  §  2371;  Homer's  Rev. 
St.  1901,  i  2371),  providing  that  an  order  for 
sale  of  a  decedent's  real  estate  shall  not  be 
granted  if  any  person  interested  in  the  estate 
shall  give  bond  for  all  liabilities  of  the  estate, 
are  not  met  by  an  ofCer,^  in  a  pleading,  of  judg- 
ment that  tiie  pleader  give  such  a  bond. 

2.  An  offer  in  a  pleading  to  pay  the  [>ersonaI 
debts  of  a  decedent  is  not  equivalent  to  the 
payment  of  all  the  debts  and  coat  of  adminis- 
tration of  the  estate,  and  is  insufficient  to  pre- 
vent a  sale  of  the  real  estate  to  pay  the  debts. 

3.  An  offer  in  a  pleading  to  pay  the  debts  of 
a  decedent's  estate,  made  before  the  time  for 
filing  claims  has  expired  or  the  total  indebted- 
ness determined,  is  insufficient  to  prevent  the 
sale  of  the  real  estate  to  pay  the  debts. 

4.  Where  a  prtecipe  directed  the  clerk  to  cer- 
tify a  transcript  of  the  proceedings,  and  he  in- 
cluded the  original  bill  of  exceptions,  embra- 
cing the  evidence,  the  evidence  was  not  in  the 
record,  and  could  not  be  considered. 

5.  No  question  is  presented  by  a  motion  for  a 
new  trial  as  a  matter  of  right,  made  and  de- 
cided before  the  rendition  of  judgment  on  the 
verdict. 

Appeal  from  Circuit  Oonrt,  Tipton  County; 
W.  W.  Mount,  Judge. 

Proceeding  by  Willis  A.  Kendall,  as  execu- 
tor, against  Isabelle  A.  Davis  and  others. 
From  a  Judgment  In  favyr  of  the  plaintlft,  de- 
fendant Isabelle  A.  Davis  appeals.    Affirmed 

Geo.  H.  GlfFord,  Glenn  Gilford,  Carl  H. 
GIfford,  and  L.  B.  Nash,  for  appellant  Eld- 
ward  Daniels,  Dan  Waugh,  and  Jno.  P. 
Kemp,  for  appellee. 


MONKS,  G.  J.  This  proceeding  was 
brought  by  appellee,  Kendall,  as  executor  of 
the  last  will  of  Silas  I.  Davis,  deceased, 
against  appellant,  the  widow,  and  others,  to 
sell  the  real  estate  of  the  decedent  to  pay 
debts  and  legacies.  Appellant  filed  an  an- 
swer in  two  paragraphs.  The  executor's  de- 
murrer to  each  paragraph-  of  said  answer  for 
want  of  facts  was  sustained.  Appellant  filed 
a  verified  cross-complaint  alleging  that  the 
testator  was  of  unsound  mind  when  be  exe- 
cuted said  will,  and  also  alleged  therein  the 
same  facts  contained  In  said  paragraphs  of 
answer.  A  trial  of  said  cause  resulted  in  a 
verdict  and  Judgment  against  appellant  on 
the  Issues  joined  in  her  cross-complaint,  and 
a  finding  and  order  to  sell  the  real  estate  de- 
scribed in  the  petition.  The  errors  assigned 
call  in  question  the  action  of  the  court  in 
sustaining  the  demurrer  to  each  paragraph 
of  appellant's  answer  to  the  petition  and 
the  action  of  the  court  in  overruling  appel- 
lant's motion  for  a  new  trial  and  her  motion 
for  a  new  trial  aa  a  matter  of  right 

It  was  alleged.  In  effect,  in  the  first  para- 
graph of  answer,  that  said  testator  died  In 

fS.  See  New  Trial,  vol.  37,  Cent  Dig.  (i  SO.  18. 
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Marcb,  1901,  intestate  aa  to  the  real  estate 
■ought  to  be  sold,  leaving  neither  father  nor 
mother,  child  nor  children,  nor  their  descend- 
ants, surrlTing  him;  that  appellant  Is  his 
only  heir,  and  that  she,  after  tiia  death,  elect- 
ed, in  the  manner  required  by  law,  not  to 
take  under  the  will  of  said  testator;  that  said 
executor  has  no  right  to  sell  said  real  estate 
except  for  the  payment  of  debts.  And  said 
appellant  ottered  in  said  paragraph  of  answer 
"to  pay  over  to  said  executor  any  deficiency 
In  the  assets  of  the  personal  estate  of  said 
Davis  that  may  be  required  to  discharge  the 
personal  indebtedness  of  said  deceased. 
Wherefore  the  defendant  asks,  upon  the  facts 
set  forth  in  this  answer,  that  the  executor  be 
not  allowed  to  sell  the  real  estate  described 
In  the  petition,  and  that  the  defendant  be 
ordered  to  pay  over  any  deficiency  in  the  as- 
sets of  the  personal  estate  of  Silas  I.  Davis 
that  may  be  required  to  discharge  the  person- 
al debts  of  said  Davis,  deceased,  and  that  the 
defendant  be  required  to  give  bond  as  requir- 
ed by  law  for  the  payment  of  such  deficiency 
that  may  be  found  into  the  hands  of  said  ex- 
ecutor." In  the  second  paragraph  of  answer 
It  is  alleged  that  the  testator  was  of  on- 
sonnd  mind  when  he  executed  said  will,  and 
an  offer  to  pay  the  personal  indebtedness 
was  made  in  the  same  language  as  in  the 
first  paragraph  of  answer. 

Section  2527,  Burns'  Rev.  St  1901  (section 
2371,  Hev.  St  1881,  and  section  2371,  Homer's 
Bev.  St  1901),  provides  that  "an  order  for 
the  sale,  lease  or  mortgage  of  such  real  estate 
shall  not  be  granted  If  any  of  the  persons 
interested  in  such  estate  shall  give  bond  to 
the  executor  or  administrator  in  a  sum  and 
with  sureties  to  be  approved  by  the  court 
conditioned  to  pay  all  liabilities  eventually 
due  from  the  estate,  with  charges  of  admin- 
istration, so  far  as  the  personal  estate  is  In- 
Bufflcient"  It  is  evident  that  said  first  para- 
graph of  answer  was  not  sufficient  under  said 
section  2S27  (2371),  supra,  to  prevent  the  sale 
of  said  real  estate  to  pay  the  indebtedness 
of  said  estate.  If  appellant  desired  the  ben- 
efit of  said  section,  she  should  have  present- 
ed a  bond,  with  sureties,  in  conformity  with 
said  section,  to  the  court  for  approval,  and, 
when  approved,  pleaded  the  same  in  bar  of 
the  action.  The  court  had  no  power  to  com- 
pel her  to  give  such  bond.  It  is  such  bond, 
approved  by  the  court  that  prevents  the  sale 
of  the  land,  and  not  the  offer  to  give  such 
bond.  It  may  be  true  that  the  court  will  not 
order  the  sale  of  real  estate  to  pay  debts  over 
the  objection  of  the  heirs  if  they  pay  the 
same  'and  the  costs  of  administration,  but 
here  it  was  not  alleged  in  said  first  paragraph 
of  answer  that  all  the  debts  of  said  estate 
and  costs  of  administration  had  been  paid  by 
appellant  She  merely  offered  to  pay  the  per- 
sonal debts  of  said  estate.  The  testator  died 
in  March,  1901.  The  petition  to  sell  was  filed 
Inly  15,  1901.  It  was  alleged  in  the  petition 
to  sell  that  the  claims  filed  against  the  estate 
at  that  time.  Including  the  widow's  $500,  she 
having  elected  to  take  nnder  the  law,  were 


$5,514.61;  that  the  value  ot  the  personal  es- 
tate was  $4,588.38:  that  the  probable  value 
of  the  real  estate  was  $5,325.  Appellant's 
answer  was  filed  October  6,  1903,  long  before 
the  expiration  of  a  year  from  the  time  of  giv- 
ing notice  by  the  executor  of  bis  appointment 
as  provided  in  section  2466,  Bums'  Rev.  St 
1901  (section  2310,  Horner's  Rev.  St  1901). 
Moreover,  under  said  section  last  dted  claims 
against  estates  are  not  barred  if  not  filed 
within  the  year  after  said  notice,  but  may 
be  filed  after  the  expiration  thereof  30  days 
before  the  filing  of  the  final  settlement  report 
of  said  estate.  Roberts  v.  Spencer,  112  Ind. 
81,  85,  13  N.  a  127;  State  ex  rel.  v.  Ed- 
wards, 11  Ind.  App.  226,  231,  38  N.  E.  544, 
and  cases  cited.  It  was  not  alleged  in  said 
first  paragraph  of  answer  that  all  the  claims 
against  said  estate  had  been  filed,  or  what 
the  actual  indebtedness  of  said  estate  was. 
It  is  clear  that  there  was  no  Issue  made  by 
said  answer  on  the  trial  of  which  the  amount 
of  said  indebtedness  could  have  been  authori- 
tatively determined  by  the  court  The  court, 
not  being  able  to  determine  the  actual  indebt- 
edness of  said  estate  so  as  to  bind  all  cred- 
itors and  the  estate,  was  not  in  position  to 
fix  the  amount  necessary  to  be  paid  into 
court  or  to  the  executor  on  account  of  the  in- 
sufficiency of  the  personal  property  to  pay  the 
indebtedness  of  said  estate  and  cost  of  admin- 
istration. The  Legislature,  no  doubt  recog- 
nizing the  impossibility  of  fixing  the  correct 
amount  of  the  indebtedness  of  an  estate  so 
as  to  bind  the  creditors  of  the  estate  on  the 
trial  of  a  petition  to  sell  land,  provided  for 
the  execution  of  a  bond  in  section  2527  (2371), 
supra,  instead  of  the  payment  of  money.  It 
follows  that  the  court  did  not  err  in  sustain- 
ing the  demurrer  to  the  first  paragraph  of 
appellant's  answer. 

The  second  paragraph  of  answer  was  In- 
Bufllclent  for  the  same  reasons. 

It  is  next  Insisted  by  appellant  that  the 
court  erred  In  overruling  her  motion  for  a 
new  trial.  Appellees  insist  that  no  question 
1b  presented  by  this  assignment  of  error,  for 
the  reason  that  the  causes  for  a  new  trial 
depend  for  their  determination  upon  the  evi- 
dence, which  is  not  in  the  record,  under  the 
rule  declared  In  Chestnut  v.  Southern,  etc., 
157  Ind.  509,  512,  613,  62  N.  a  32,  and  cases 
cited;  Johnson  v.  Johnson,  156  Ind.  592-594, 
60  N.  E.  461;  Drew  v.  Town  of  Geneva,  150 
Ind.  364,  66  N.  E.  9;  Chappeil  v.  Jasper,  etc., 
Co.  (Ind.  App.)  66  N.  E.  515-617,  and  cases 
dted.  Appellees  are  correct  tn  this  contention, 
and  on  the  authority  of  the  cases  cited  we 
hold  that  the  evidence  is  not  in  the  record. 

As  the  motion  for  a  new  trial  as  a  matter 
of  right  was  filed  and  overruled  before  Judg- 
ment was  rendered  upon  the  verdict  no  ques- 
tion is  presented  thereby,  for  the  reason  that 
said  motion,  tf  a  proper  one  in  this  esse, 
should  have  been  made  after  the  rendition  of 
Judgment  on  the  verdict  and  not  before. 
Fersonette  T.  Cronkhite,  140  Ind.  686,  690,  ¥t 
N.  E.  69. 

Judgment  alfirmed.  ^-^  . 
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(Itl  lad.  ad) 

BURKE  et  al  r.  BARRETT  et  eL* 
(Supreme  Court  of  Indiana.    Not.  18,  1003.) 

AFPBAL  FROM  APPEILIATB  COURT— AMOUNT 
INVOLVED— 8UIT  FOB  PARTITION. 
1.  Under  Bums'  Rev.  St.  1901,  i  13371,  d.  8, 
declaring  that  in  any  case  decided  by  tne  Ap- 
pellate Court,  any  losiDg  party  shall  hare  the 
right  to  appeal  to  the  Supreme  Court  only  when 
the  amount  in  controversy  exceeds  ^6,000,  do 
appeal  lies  from  a  suit  simply  inTolving  the 
partition  of  real  estate  between  tenants  in 
common,  in  which  no  money  judgment  was  de- 
manded or  rendered. 

Appeal  from  Circuit  Court,  Ylgo  County;  J. 
E.  Piety,  Judge. 

Action  by  Richard  Barrett  and  otherB 
against  Haiy  Burke  and  others.  From  a 
Judgment  of  the  Appellate  Court  (67  N.  B. 
652)  rerersing  a  Judgment  for  plalntiffa,  the 
latter  appeal.    Appeal  dismisBed. 

L.  D.  Leveque  and  H.  J.  Balcer,  for  appel- 
lanta  Henry,  Crane,  Miller  &  MUler,  for  ap- 
pellees. 

HADLEY,  J.  Tbla  la  an  appeal  from  the 
Second  Division  of  ihe  Appellate  Court,  un- 
der clause  3,  |  1837J,  Bums'  Rev.  St  1901, 
which  reads  as  follows:  "In  any  case  decided 
by  either  of  said  divisions  of  the  Appellate 
Court  any  losing  party  shall  have  the  right 
to  appeal  to  the  Supreme  Court,  only  when 
the  amount  in  controversy,  exclusive  of  costs 
and  interests  on  the  Judgment  of  the  trial 
court  exceeds  six  thousand  dollars  ($6,000). 
•  •  •"  "This  action  Is  by  appellees  against 
appellants  for  the  partition  of  real  estate. 
The  suit  involved  simply  the  parting  of  real 
estate  between  tenants  in  common,  and  the 
controversy  rested  upon  the  proper  construc- 
tion to  be  given  to  the  will  of  John  Barrett, 
deceased.  There  was  no  money  demanded, 
or  money  Judgment  in  the  case.  The  Judg- 
ment appealed  from  to  the  Appellate  Court 
is  one  decreeing  partition  between  the  parties 
as  made  and  reported  by  the  commissioners 
appointed  for  that  purpose.  This  court  has 
held  that  the  "amount  in  controversy,"  aa 
used  in  the  above  statute,  relates  only  to 
money  demands  and  money  Judgments. 
Smith  V.  Monument  Company,  160  Ind.  141, 
66  N.  E.  624. 

The  appeal  therefore  cannot  be  entertain- 
ed.   Appeal  dismissed. 


(Ul  Ind.  417) 

MOSS  et  aL  t.  SUGAR  RIDGE  TP.,  OLAT 

COUNTY.  + 
(Supreme  Court  of  Indiana.    Not.  19,  1903.) 

TOWNSHIP  —  CONTRACT  WITH  TRUSTEB  — AD- 
VISORY  BOARD  —  ENFORCEMENT— RATIFICA- 
TION—APPLICATION  OF  LAW-JUDICIAL  NO- 
TICB. 

1.  Townsliip  Reform  Law  (Acts  1899,  pp^ 
150,  164,  e.  105)  in  sections  1  and  6  creates  an 
advisory  board  of  three  members  for  each  town- 
ship, with  power  to  fix  the  rate  of  taxation  and 
to  authorize  the  trustee  to  borrow  to  meet  an 
emergency,  and  prohibits  the  creation  of  a  debt 

*Rehearlng  denied  October  (,  1903. 
tRebearlug  denied  October  7,  1803. 


by  the  trustee  without  their  authority;  and  in 
section  11,  p.  157,  provides  that  all  contracts 
made  in  violation  of  the  act  shall  be  noil  and 
void.  Held,  that  there  can  be  no  recovery  what- 
ever tor  work  done  under  a  contract  with  th« 
trustee  without  the  authority  of  the  board, 
though  the  contract  waa  made  in  Ignorance  of 
the  law,  after  taking  legal  adTice,  and  though 
the  work  was  accepted  and  used  by  the  town- 
ship. 

2.  Township  Reform  I«w  (Acta  1890,  p.  157, 
c.  105)  {  12,  provides  that  the  circuit  court  of 
each  county  should,  at  the  next  term  after  the 
taking  effect  of  the  law,  appoint  the  memliera 
of  the  advisory  board  in  each  township.  Held, 
that  the  court  will  take  judicial  notice  that  the 
law  went  into  eftect,  and  the  next  term  of  the 
circuit  court  convened  and  must  have  dosed, 
prior  to  the  execution  of  the  contract  in  suit, 
and  that  the  law  therefore  applied  to  it. 

Appeal  from  Circuit  Court,  day  County; 
P.  O.  Colliver,  Judge. 

Action  by  John  C.  Moss  and  others  against 
Sugar  Ridge  township  of  Clay  county.  From 
a  Judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiffs  appeal.  Transferred  from 
the  Appellate  Court,  under  section  1337J, 
Burns'  Rev.  St  1901.    Affirmed. 

Oofley  &  McGregor  and  James  A.  McNutt, 
for  appellants.  G.  A.  ELUigbt  avd  O.  8. 
Payne,  for  appellee. 


JORDAN,  J.  Action  by  appellants  upon  a 
written  contract  to  recover  against  Sugar 
Ridge  township,  Clay  county,  the  sum  of 
$1,200  for  work  and  labor  performed  in  re- 
pairing and  Improving  a  certain  public  high- 
-way  in  said  township.  A  copy  of  the  con- 
tract is  filed  with  the  complaint  and  made  a 
part  thereof.  The  following  facts  are  dis- 
closed by  the  pleading:  On  August  17,  1899. 
appellants  and  one  Samuel  Butt,  the  proper 
trustee  of  said  Sugar  Ridge  township,  enter- 
ed Into  the  written  contract  in  suit  for  the 
repairing  and  improving  of  a  certain  pnbhe 
highway  therein.  This  highway,  at  the  time 
the  contract  was  made,  was  In  need  of  re- 
pair and  improvement  It  being  unfit  for 
travel  by  the  public  thereover.  Before  en- 
tering into  the  contract  In  question,  the  town- 
ship trustee,  together  with  appellants,  con- 
sulted an  attorney  at  law,  who  at  the  time 
was  the  legal  adviser  of  the  trustee  In  re- 
gard to  matters  pertaining  to  his  ofi3c&  This 
attorney  informed  appellants  and  the  trus- 
tee that  the  latter  had  the  legal  right  to  bind 
bis  township  by  making  said  contract  Ap- 
pellants, as  averred,  were  Ignorant  of  the 
law  governing  the  power  of  the  trustee  la 
such  cases,  and  they  in  good  faith  relied  up- 
on the  advice  of  the  attorney,  and  thereupon 
entered  Into  said  contract  for  repairing  and 
improving  the  highway  in  question,  and  there- 
under repaired  and  improved  it  The  work 
or  labor  performed  by  them  In  making  said 
Improvement  it  Is  alleged,  waa  reasonably 
worth  $1,219.22.  The  character  of  the  work, 
etc.,  la  specified  and  the  charges  itemized. 
It  is  further  averred  that  the  work  perform- 
ed upon  the  highway  was  necessary  in-order 
to  render  It  safe  and  suitable  for  the  tarel 


uigitizea  Dy  vjv^«^-'v  iv 


Ind.) 


MOSS  T.  SUGAR  RIDGE  TP. 


897 


of  the  public  tbereon,  and  that  after  the  com- 
pletion of  said  improvement  the  township 
trustee  and  the  public  accepted  it,  and  have 
received  the  benefits  thereof.  It  is  alleged 
that  appellants,  after  they  had  finished  the 
work  in  question,  for  the  first  time  were  in- 
forpied  that  the  townslilp  trustee  bad  no 
power,  under  the  law,  to  make  said  contract, 
and  thereby  bind  his  township,  and  that  he 
had  acted  without  authority.  It  is  charged 
that,  although  the  township  lias  received  the 
benefit  of  the  work  performed  by  appellants 
upon  the  highway,  it  nevertheless  refuses  to 
pay  therefor.  A  demurrer  for  want  of  facts 
was  sustained  to  the  complaint,  and  Its  suf- 
ficiency to  withstand  a  demurrer  is  the  only 
question  presented. 

The  contention  of  appellants'  learned  coun- 
sel is  that  the  contract  set  out  In  the  com- 
plaint was  within  the  general  scope  of  the 
legal  authority  with  which  the  township  trus- 
tee was  invested  in  respect  to  the  repair  and 
Improvement  of  public  highways  within  his 
township.  They  admit,  however,  that  the 
contract  is  impressed  with  an  infirmity  or 
invalidity  because  of  the  failure  of  the  trus- 
tee to  receive  bids  for  the  improvement  of 
the  highway,  and  let  the  work,  upon  notice, 
to  the  lowest  bidder,  as  provided  by  the  road 
law  pertaining  to  the  expenditure  of  road 
taxes.  Sections  6S35,  6836,  Bums'  Rev.  St. 
1901.  This  failure,  it  is  conceded,  rendered 
the  contract  void;  but  the  argument  is  ad- 
vanced that  the  omission  upon  the  part  of 
the  trustee  to  let  the  contract  for  the  im- 
provement of  the  highway  to  the  lowest  bid- 
der, as  provided  by  section  6836,  supra,  was 
due  to  the  mistake  of  appellants'  attorney, 
and  that  the  mistake  is  of  such  a  technical 
character  that  a  court  of  equity  will  never- 
theless award  appellants  the  necessary  te- 
lief.  Under  the  facts  It  is  further  contended 
that,  inasmuch  as  the  township  has  received 
the  benefit  of  appellants'  labor,  which  was 
necessary  in  Improving  the  public  road,  there- 
fore the  law  created  an  implied  contract  up- 
on its  part  to  pay  the  reasonable  worth  of  the 
labor  performed.  In  support  of  the  conten- 
tion counsel  cite  Boyd  v.  Black  School  Tp., 
123  Ind.  1,  23  N.  B.  862,  and  cases  of  like 
character.  Counsel  for  appellee,  however, 
insist  that  the  contract  in  question  is  null 
and  void,  because  the  trustee,  under  the 
facts,  is  not  shown  to  have  had  any  author- 
ity whatever  to  create  a  debt  against  bis 
township  for  improving  the  highway  in  con- 
troversy, in  the  absence  of  funds  on  hand,  or 
to  be  derived  from  an  existing  levy,  which 
he  could  legally  have  used  in  the  payment  for 
the  improvement.  Or,  In  other  words,  their 
contention  is  that  the  contract  in  suit  is  void 
for  the  reason  that  it  was  entered  into  In 
violation  of  the  provisions  of  an  act  of  the 
L«glslature  approved  February  27,  1899, 
known  as  the  "Township  Reform  Law"  (Acts 
1899,  p.  150,  c.  105).  We  are  of  the  opinion 
that  this  contention  must  be  sustained.  By 
section  1  of  this  act  an  advisory  board  is 
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created  for  each  township  in  this  state,  to 
be  composed  of  three  resident  freeholders 
and  qualified  voters  of  the  township,  and  it 
is  required  to  meet  annually  on  the  first 
Tuesday  In  September,  notice  of  wlilch  meet- 
ing shall  be  given  as  provided  by  section  3 
of  the  act.  The  law  provides  that  at  such 
meeting  this  board  shall  consider  the  various 
Estimates  of  township  expenditures  proposed 
by  the  trustee,  and  shall  have  the  power  to 
concur  In  such  estimates  In  whole  or  in  part, 
or  to  reject  the  same  or  any  part  thereof,  or 
to  reject  any  proposed  Item  in  whole  or  in 
part.  It  is  authorized  to  fix  and  determine 
the  rate  of  taxes  to  be  levied  for  the  ensuing 
year  upon  the  property  and  polls  of  the  town- 
ship subject  to  taxation.  By  section  3,  p. 
152,  the  township  trustee  is  required,  not 
less  than  30  nor  more  than  40  days  before 
the  annual  meeting  of  the  board,  to  post  at 
or  near  the  doors  of  all  the  post  offices  in 
the  township  a  notice  and  statement  of  the 
"several  estimates  and  amounts  of  the  pro- 
I>osed  annual  expenditures  and  the  rate  of 
taxation  proposed  for  levy  against  the  prop- 
erty within  such  township  during  the  calen- 
dar year.  •  •  *  Copies  of  such  notices 
shall  be  published  one  time  In  the  issue  print- 
ed in  the  first  week  of  August  of  any  yeai;  In 
the  two  leading  newspapers  published  in  the 
county,  representing  the  two  political  par- 
ties casting  the  highest  number  of  votes  in 
such  county  at  the  last  preceding  general 
election,  and  one  publication  in  a  newspaper 
In  the  township  Interested,  if  there  be  a  news- 
paper published  therein.  *  •  •  And  he 
shall  furnish  within  like  periods  to  each  of 
the  members  of  the  advisory  board,  a  state- 
ment of  such  estimates  and  amounts.  Such 
statement  shall  contain  a  notice  of  the  place 
of  meeting  of  the  advisory  board,  and  shall 
be  substantially  In  the  following  form." 
Clauses'  1,  4,  and  5  of  the  statement  prescrib- 
ed are  as  follows:  "(1)  Township  expendi- 
tures, $ ,  and  township  tax, cents 

on  the  hundred  dollars."  "(4)  Road  tax  ex- 
penditures, $ ,  and  tax,  cents  on 

the  hundred  dollars.    (5)  Additional  road  tax 

expenditures,  $ ,  and  tax, cents  on 

the  hundred  dollars."  Section  6,  p.  154,  of 
this  act,  among  other  things,  authorizes  the 
township  trustee  to  convene  this  board  in 
special  session,  and  it  may  at  such  meeting 
determine  whether  an  emergency  exists  for 
the  expenditure  of  any  sums  of  money  not 
included  in  the  existing  estimates  and  levies. 
It  is  provided  in  said  section  that:  "In  the 
event  that  such  an  emergency  is  found  to  ex- 
ist, said  board  may  authorize  the  trustee  to 
borrow  a  sum  of  money,  to  be  named,  suffi- 
cient to  meet  such  emergency;  and  at  the 
next  annnal  session  of  the  board  a  levy  shall 
be  made,  to  the  credit  of  the  fund  for  which 
the  expenditure  is  made,  to  cover  and  pay 
the  debt  so  created.  In  no  event  shall  a 
debt  of  the  township,  not  embraced  In  the 
annual  estimates  fixed  and  allowed,  be  cre- 
ated without  such  special  authority,  and  any 
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payment  of  such  unauthorized  debt  from 
the  public  funds  shall  be  recoverable  upon 
the  bond  of  the  trustee  In  a  suit."  Section 
11,  p.  157,  expressly  declares  that  ail  con- 
tracts made  in  violation  of  the  act  shall  be 
null  and  void,  and  section  12,  p.  157,  repeals 
all  laws  and  parts  of  laws  inconsistent  there- 
with. This  statute  has  made  a  radical 
change  in  the  authority  or  power  with  which 
township  trustees  were  invested  by  former 
laws. 

Oounsel  for  appellants,  however,  contend 
that  this  act  was  not  in  force  on  the  17th  day 
of  August,  1899,  the  time  the  contract  in  con- 
troversy was  made,  and  consequently  the 
trustee  was  not  controlled  thereby  In  making 
the  contract,  and  the  latter  is  not  affected 
by  its  provisions.  By  section  12  of  this  law 
the  circuit  court  of  each  county,  at  its  next 
term  after  the  taking  effect  thereof,  was 
empowered  to  appoint  the  members  of  the 
advisory  board  in  and  for  the  several  town- 
ships of  the  county.  It  was  provided  that 
sqch  appointees  should  constitute  the  advis- 
ory board  of  the  township  until  their  suc- 
cessors were  elected  and  qualified.  We  Ju- 
dicially know  that  this  law  went  into  effect 
on  the  27th  day  of  April,  1890,  by  virtue  of 
the  proclamation  of  the  Governor.  We  in 
like  manner  know  that  the  next  term  of  the 
circuit  court  of  Clay  county  after  the  act 
took  effect  commenced  'on  the  29th  day  of 
May,  1899,  which  term  did  not,  under  the 
law,  necessarily  close  until  July  1st  next 
following.  We  must  assume,  therefore,  that 
the  Judge  of  the  Clay  circuit  court  complied 
with  the  requirements  of  the  statute,  and 
appointed  persons  to  constitute  this  board  in 
the  several  townships  of  Clay  county  at  some 
time  during  said  term.  These  boards,  as  we 
have  seen,  were  authorized  to  meet  in  regu- 
lar session  on  the  first  Tuesday  in  September. 
It  must  be  admitted,  therefore,  nothing  to  the 
contrary  appearing,  that  the  members  of  the 
advisory  board  of  Sugar  Ridge  township  of 
said  county  bad  been  duly  appointed,  and 
that  said  board  was  virtually  In  existence  for 
over  40  days  prior  to  the  making  of  the 
contract  In  this  action.  The  17th  of  August, 
1899,  was  less  than  20  days  before  the  time 
fixed  by  the  law  for  the  annual  meeting  of 
this  board.  It  will  be  further  observed  ttiat 
the  township  trustee  of  each  township  Is 
required  by  section  3  of  the  act  to  make  out 
and  post,  as  therein  provided,  a  statement  of 
the  estimates  and  amounts  of  the  expendi- 
tures, etc.,  of  the  township  for  the  year. 
This  statement,  which  includes  the  notice  of 
the  annual  meeting.  Is  required  to  be  posted 
not  less  than  30  days  before  said  meeting  of 
the  board,  and  copies  thereof  are  required  to 
be  published  in  two  leading  newspapers  In 
the  county  In  the  Issue  thereof  printed  in 
the  first  week  of  August  of  each  year.  We 
may  presume  that  the  trustee  of  appellee 
township  had  discharged  his  duty  as  provid- 
ed by  these  provisions  of  the  statute,  and  had 
already  made  out,  posted,  and  caused  to  be 


published  the  required  statement  prior  to  tbe 
time  he  entered  Into  the  contract  with  ap- 
pellants. It  is  manifest  that  the  argument  of 
their  counsel  to  the  effect  that  the  trustee 
was  not  governed  by  this  particular  statute 
Is  wholly  without  support  He  was  certain- 
ly under  the  control  of  the  statute  at  tbe 
time  he  made  the  contract  in  controversy. 
This  contract,  being  in  violation  of  the  act, 
consequently  was  Impressed  or  affected  by 
the  provision  thereof  wMch  declared  It  to  be 
null  and  void.  By  this  contract  an  Indebted- 
ness was  attempted  to  be  created  against 
the  township  without  authority  from  said  ad- 
visory board.  The  statnte,  as  we  have  seen, 
was  at  the  time  In  force;  and,  although  the 
execution  of  the  Instrument  preceded  tbe 
time  fixed  for  the  annual  meeting  of  said 
board,  it  was  nevertheless  subject  to  and 
controlled  by  the  provisions  of  tbe  law.  If 
the  trustee  was  confronted  with  an  emer- 
gency requiring  the  Immediate  repair  or  Im- 
provement of  the  highway,  and  bad  no  funds 
on  hand  which  he  could  legally  have  appro- 
priated for  that  purpose,  there  is  no  reason 
assigned  why  he  could  not  have  convened 
the  advisory  board  of  his  township  In  a  q>e- 
clal  session.  In  order  to  give  him  authority  to 
borrow  money,  If  necessary,  to  be  used  in 
paying  for  improving  the  highway.  The 
mere  facts  that  the  highway  was  in  bad  re- 
pair and  unsafe  for  public  travel,  and  that 
the  labor  performed  by  the  appellants  was 
necessary  and  beneficial,  and  that  tbe  Im- 
provement or  work,  after  being  completed, 
was  accepted  by  tbe  trustee  and  tbe  pablic. 
win  not  avail  In  this  action  to  sustain  a  re- 
covery. Tbe  contract  In  dispute  being  in 
violation  of  the  statute,  was,  as  therein  de- 
clared, absolutely  null  and  void,  and  is  whol- 
ly without  substance;  consequently  appel- 
lants have  nothing,  under  the  facts,  upon 
which  to  base  either  an  expressed  or  an  im- 
plied right  to  recover  against  appellee. 

Cases  like  Boyd  v.  Black  School  Tp.,  snpra, 
and  others  of  like  character,  cited  by  coun- 
sel for  appellants,  are  distinguishable  from 
the  case  at  bar.  These  bold.  In  effect,  that 
where  a  municipal  corporation  under  a  con- 
tract not  prohibited  by  statute  or  public  pol- 
icy, but  under  one  merely  invalid  by  rea- 
son of  want  of  due  formality  or  noncom- 
pliance with  law,  has  received  the  benefit  of 
any  money,  property,  or  labor  of  another, 
where  the  same  was  actually  necessary  for 
the  use  of  the  corporation.  It  will  be  liable 
to  the  extent  of  tbe  reasonable  value  of  that 
which  It  has  received  and  used.  Vide 
Wrought  Iron  Bridge  Co.  v.  Board,  etc,  19 
Ind.  App.  672,  48  N.  E.  1050,  and  authorities 
there  cited.  In  the  Boyd  Case,  supra,  this 
court,  following  its  decision  In  other  cases 
of  like  Import,  held  that  the  right  to  recover 
under  tbe  circumstances  therein  did  not  rest 
upon  the  promissory  note  executed  by  the 
trustee  on  behalf  of  the  school  township,  but 
upon  the  fact  that  said  township  had  re- 
ceived and  enjoyed  the  benefit  of  property 
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suitable  and  necessary  for  the  use  of  Its  pub- 
lic schools.  In  Clements  v.  Lee,  114  Ind.  397, 
IH  N.  E.  T99,  it  Is  affirmed  that  a  person 
about  to  enter  Into  a  contract  with  a  city 
must  at  least  examine  the  records  so  far  as  to 
enable  him  to  ascertain  whether  the  common 
council  has  taken  the  steps  necessary  to  au- 
thorize the  particular  contract.  In  fact,  it  Is 
a  familiar  and  well-settled  principle  of  law 
that  all  persons  contracting  with  a  municipal 
or  public  corporation  must  at  their  peril  In- 
quire into  its  powers  or  that  of  its  officers 
under  the  law  to  make  the  contemplated  con- 
tract This  principle,  the  authorities  affirm, 
Is  more  strictly  applied  in  public  corporations 
than  in  the  law  governing  private  corpora- 
tions. Dillon  on  Mun.  Corp.  (4th  Ed.)  S! 
447,  381.  Under  the  facts,  the  case  at  bar, 
In  view  of  the  positive  statutory  prohibition, 
is  not  one  which  is  open  to  the  implied  con- 
tract rule,  for  which  counsel  for  appellants 
contend.  The  contract  in  question  was  not 
only  made  without  authority  of  law,  but 
was  a  positive  violation  of  the  township  re- 
form act  of  1899,  and,  as  a  consequence  of 
such  violation,  it  Is  condemned  by  that  stat- 
ute to  be  null  and  void.  In  truth,  the  in- 
sistence of  appellants'  counsel  that  the  facts 
In  this  case  create  an  implied  liability  against 
appellee  is  not  supported  by  any  decisions 
of  this  court  Under  our  previous  holdings 
it  has  been  universally  affirmed  that  contracts 
by  municipal  corporations  which  were  ei- 
ther prohibited  by  statute,  as  In  the  case  at 
bar,  or  which  were  In  violation  of  public 
policy,  could  not  result  In  creating  an  im- 
plied liability  against  such  corporations. 
Schlpper  v.  City  of  Aurora,  121  Ind.  154,  22 
N.  E.  878,  6  L.  R.  A.  318,  and  cases  cited; 
Wrought  Iron  Bridge  Co.  v.  Board,  etc.,  19 
Ind.  App.  672,  48  N.  E.  1050,  and  cases  there 
cited.  See,  also,  Franklin,  etc..  Bank  t. 
Whitehead,  149  Ind.,  on  page  579,  49  N.  E. 
592,  39  L.  R.  A.  725,  63  Am.  St  Rep.  302. 
Township  trustees  are  the  creatures  of  the 
Legislature,  and  they  mast  pursue  and  exer- 
cise their  powers  in  strict  compliance  with 
the  statutes  by  which  they  are  governed, 
and  their  authority  does  not  extend  beyond 
that  which  is  either  expressly  or  Impliedly 
granted  by  law.  The  unfortunate  condition 
of  appellants  is  to  be  regretted,  and  the  claim 
which  they  present  although  not  legally 
binding  against  the  township,  is  doubtless 
just.  A  court,  however,  under  the  facts  dis- 
closed, must  be  controlled  by  the  imperative 
demands  of  the  law  applicable  thereto,  and 
has  no  power  to  grant  either  legal  or  equi- 
table relief.  In  entering  into  the  contract 
appellants  were  bonnd  to  know  at  their  peril 
whether  the  trustee  had  the  power  to  legally 
bind  his  township,  and  neither  their  igno- 
rance of  the  law  nor  the  mistake  of  the  at- 
torney by  whose  advice  they  apparently  were 
infiuenced  will.  In  the  eye  of  the  law,  excuse 
or  relieve  them. 

The  demurrer  to  the  complaint  was  proper- 
ly sr.stcined.    Judgment  affirmed. 


(Ul  Ind.  131) 
STATE  ex  rel.  MAXWELL,  Coroner,  y. 
DUDLEY. 

(Supreme  Oourt  of  Indiana.    Nov.  20,  1903.) 

QUO  WARRANTO-SHBRIPP— LYNCHING— VACA- 
TION OP  OFFICEJ— CORONER— STATUTES. 

1.  Acts  1899.  p.  500,  c.  218.  as  amended  by 
Acts  1901,  p.  311,  c.  146,  pertaiuiog  to  the  sup- 
pression of  mob  violence,  vacateB  the  office  of 
sheriff  on  the  lynching  of  a  prisoner,  and  re- 
quires the  coroner  to  exercise  the  duties  of  the 
office  until  a  sheriff  is  elected  or  appointed,  or 
the  former  sheriff  reinstated.  Held,  that  quo 
warranto  br  the  coroner  will  not  lie  to  oust  the 
sheriff,  under  a  claim  of  right  to  exercise  the 
duties  of  the  jofflce  under  such  act,  since  Bums' 
Rev.  St.  1901,  §§  1145,  1146,  limits  that  action 
to  the  prosecuting  attorney  or  a  person  who 
claims  an  interest  in  the  office,"  and  not  mere- 
ly an  interest  in  the  duties  pertaining  to  the  of- 
ace. 

Monks,  C.  J.,  and  Dowliug,  J.,  dissenting. 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty; O.  B.  Harris,  Judge. 

Action  of  quo  warranto  by  William  P. 
Maxwell,  as  coroner,  to  oust  John  S.  Dudley 
from  the  office  of  sheriff.  From  a  judgment 
for  defendant,  plaintiff  appeals.    Affirmed. 

C.  W.  Miller,  L.  Q.  Rothschild,  W.  O. 
Geake,  C.  C.  Hadley,  Jno.  T.  Hays,  and  Will 
H.  Haj's,  for  appellant  Jno.  S.  Bays,  W.  S. 
Douthltt,  0.  D.  Hunt  and  L.  F.  Bays,  for 
appellee. 

HADLEY,  J.  This  action,  being  a  quo 
warranto  information,  was  brought  by  ap- 
pellant, as  coroner  of  Sullivan  county,  to 
oust  appellee  from  the  office  of  sheriff  of 
said  county.  It  Is  grounded  upon  the  act 
approved  March  6,  1899  (Acts  1899,  p.  500, 
c.  218),  as  amended  by  the  act  approved 
March  9,  1901  (Acts  1901,  p.  311,  c.  140),  per 
talning  to  the  suppression  of  mob  violence. 
The  case  comes  here  on  the  action  of  the 
circuit  court  In  sustaining  appellee's  demur- 
rer to  the  information.  No  objection  is 
made  to  the  form  of  the  Information,  and  on- 
ly such  facts  will  be  stated  as  will  exhibit 
the  controlling  question  of  law  presented. 

Maxwell,  the  relator,  during  the  period 
and  events  embraced,  was  the  duly  elected, 
qualifled,  and  acting  coroner  of  SuUivan  coun- 
ty. Dudley,  the  respondent,  was  the  duly 
elected,  qualified,  and  acting  sheriff  of  Sul- 
livan county  during  the  same  period.  On 
November  20,  1902,  a  mob  took  James  Dll- 
lard,  a  prisoner,  from  the  custody  of  Dudley, 
and  lynched  him  by  hanging  until  dead.  The 
relator  immediately,  as  coroner  of  the  coun- 
ty, demanded  of  Dudley  that  he  surrender 
to  him,  as  coroner,  possession  of  the  office 
of  sheriff  of  said  county,  which  was  refused. 
Within  10  days  after  said  lynching  the  re- 
spondent filed  with  the  Governor  his  verified 
petition  for  reinstatement  to  the  office  of 
sheriff,  and  gave  due  notice  thereof  to  the 
prosecuting  attorney  and  Attorney  General. 
The  Governor,  after  a  bearing,  denied  Dud- 
ley's petition,  and  refused  to  reinstate  him  In 
said  office  of  sheriff.    The  board  of  com- 
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mlssloners  of  said  county  has  not  at  any  time 
appointed  a  perspn  as  sheriff  to  fill  said  va- 
cancy, and  to  succeed  the  respondent  In  the 
office  of  sheriff,  and  no  one  has  been  elected 
thereto  and  qualified. 

At  the  very  opening  of  the  discnssloii  we 
are  met  with  the  question,  does  the  relator 
exhibit  such  an  interest  In  the  office  of  sher- 
iff as  entitles  him  to  the  extraordinary  rem- 
edy of  quo  warranto?  All  the  interest  he 
claims  is  derived  from  the  amendatory  act 
of  1901,  snpra,  which  Is  In  these  words: 

"Sec.  S.  If  any  person  shall  be  taken  from 
the  hands  of  a  sheriff  or  his  deputy  having 
such  person  In  custody,  and  shall  be  lynched, 
it  shall  be  conclusive  evidence  of  failure  on 
the  part  of  such  sheriff  to  do  his  duty,  and 
his  oflSce  shall  thereby  and  thereat  Immedi- 
ately be  vacated,  and  the  coroner  shall  im- 
mediately succeed  to  and  perform  the  duties 
of  sheriff  until  the  successor  of  such  sheriff 
shall  have  been  duly  appointed,  pursuant  to 
existing  law  providing  for  the  filling  of  va- 
cancies in  such  office,  and  such  sheriff  shall 
not  thereafter  be  eligible  to  either  election 
or  reappointment  to  the  office  of  sheriff: 
provided,  however,  that  such  former  sheriff 
may,  within  ten  days  after  such  lynching  oc- 
curs, file  with  the  Governor  his  petition  for 
reinstatement  to  the  office  of  sheriff,  and 
shall  give  ten  days'  notice  of  the  filing  of 
such  petition  to  the  prosecuting  attorney  of 
the  county  in  which  such  lynching  occurred 
and  also  to  the  Attorney  CSeneral.  If  the 
Governor  upon  bearing  the  evidence  and  ar- 
gument, if  any  presented,  shall  find  that 
such  sheriff  has  done  all  in  his  power  to  pro- 
tect the  life  of  such  prisoner  and  performed 
the  duties  required  of  him  by  existing  laws 
respecting  the  protection  of  prisoners,  then 
such  Governor  may  reinstate  such  sheriff  in 
Ms  office  and  shall  issue  to  him  a  certificate 
of  reinstatement,  the  same  to  be  effective  on 
the  day  of  such  order  of  reinstatement,  and 
the  decision  of  such  Grovemor  shall  be  final." 

The  relator's  only  claim  of  right  to  quo 
warranto  is  derived  from  sections  1145,  1146, 
Bums'  Rev.  St  1901,  which  read  as  follows: 

"Sec.  1145.  An  information  may  be  filed 
against  any  person  or  corporation  in  the  fol- 
lowing cases:  •  •  •  Second.  Whenever 
any  public  officer  shall  have  done,  or  suffered 
any  act  which,  by  the  provisions  of  law,  shall 
work  a  forfeiture  of  his  office. 

"Sec.  1146.  The  information  may  be  filed 
by  the  prosecuting  attorney  in  the  circuit 
court  of  the  proper  county,  upon  bis  own  re- 
lation, whenever  be  shall  deem  it  bis  duty  to 
do  so,  or  shall  be  directed  by  the  court  or 
other  competent  authority,  or  by  any  other 
person  on  his  own  relation,  whenever  he 
claims  an  interest  in  the  office,  franchise,  or 
corporation  which  ia  the  subject  of  the  in- 
formation." 

The  exercise  of  a  public  office  affects  the 
whole  body  of  the  public,  and  hence  it  is 
that  the  government  assumes  to  regulate  and 
restrain  it,  leaving  to  the  individual  citizen 


only  the  exceptional  right  to  questton  it  when 
he  is  able  to  show  that  he  has  an  interest  in 
the  particular  office  different  in  kind  from 
tliat  of  the  citizens  generally.  It  will  be 
noted  from  the  above  statute  that,  when  an 
Information  is  brought  on  private  account, 
the  claim  of  the  relator  must  be  in  the  office 
itself,  and  not  in  its  duties;  and,  under  tbe 
decisions  of  this  court,  it  Is  essential  to  such 
an  information  that  it  contain  not  simply 
the  statement  required  in  an  information 
filed  by  the  prosecuting  attorney,  but  aver- 
ments showing  the  relator's  special  and  par- 
ticular interest,  setting  forth  all  the  facta 
necessary  to  establish  the  conclusion  of  law 
that  he  is  entitled  to  tbe  office,  or  some  in- 
terest therein.  Reynolds  v.  State,  61  Ind. 
392;  Jones  v.  State,  112  Ind.  193,  13  N.  E. 
416;  State  v.  Ireland,  130  Ind.  77,  29  N.  EL 
396;  State  v.  Wheatley  (Ind.  Sup.  March  IQ, 
1903)  66  N.  E.  684. 

It  Is  said  in  the  Ireland  Case,  at  page  8& 
113  Ind.,  and  page  396,  29  N.  E.:  "One  of 
the  facts  to  be  plainly  stated  In  the  infor- 
mation is  In  the  nature  of  the  interest  claim- 
ed by  the  relator  in  the  office."  This  leada 
us  to  inquire,  does  the  relator  show  in  hia 
complaint  any  Interest  at  all  in  the  office  of 
sheriff  of  Sullivan  county?  He  alleges  that 
on  November  20,  1902,  a  mob  took  James 
DiUard,  a  prisoner,  from  the  custody  of  the 
defendant,  who  was  then  and  there  thOvduly 
elected,  qualified,  and  acting  sheriff  of  Sul- 
livan county,  and  hanged  him;  that  the  re- 
lator immediately  after  said  hanging  de- 
manded of  the  defendant  that  be  surrender 
to  him,  as  coroner  of  said  county,  posses- 
sion of  the  office  of  sheriff  of  said  county, 
and  the  books,  papers,  and  all  appurtenances 
thereof;  that  ever  since  tbe  said  20th  day 
of  November  the  defendant  has  unlawfully 
and  wrongfully  usurped  the  office  of  sheriff 
of  said  county,  and  kept  the  relator  there- 
from, and  still  excludes  him  from  said  office, 
and  deprives  him  of  the  fees  and  emolu- 
ments thereof,  and  kept  him  from  performing 
the  duties  thereof,  contrary,  etc.  The  com- 
plaint clearly  counts  upon  an  interest  in  the 
office  of  sheriff;  that  is,  in  the  official  fran- 
chise acquired  solely  through  the  action  of 
the  mob  in  lynching  appellee's  prisoner.  As- 
suming the  view  most  favorable  to  tbe  re- 
lator that  the  statute  of  1901  permits  us  to 
take,  it  must  be  said  that  the  enactment  has 
not  attempted  to  cast  upon  the  coroner  the 
office  of  sheriff  in  such  a  case,  but  has  mere- 
ly attempted  to  provide  tliat  the  coroner 
shall  perform  pro  tempore,  until  a  successor 
to  the  sheriff  is  appointed,  the  ordinary  du- 
ties of  the  sheriff— perform  them,  not  as  act- 
ing sheriff,  but  as  coroner.  The  relator, 
therefore,  cannot  recover,  because  the  quo 
warranto  statute  was  only  intended  to  give  a 
remedy,  where  a  person  other  than  the  pros- 
ecuting attorney  is  the  relator,  in  cases  where 
such  person  has  an  interest  in  the  office  it- 
self. Tbe  statute  does  not  extend  to  a  case 
where  the  claim  is  that  such  relator  has 


uigitizea  Dy  vjv^v^v  in^ 


IIUL) 


REPUBLIC  IRON  A  STEIEL  CO.  r.  OHL£B. 


901 


merely  an  Interest  in  duties  that  x>ei^in  to 
the  office. 

Tbe  constitutionality  of  the  amendatory 
act  of  1901,  supra,  has  been  called  In  ques- 
tion and  ably  discussed,  but  the  conclusion 
we  have  reached  above  makes  it  unneces- 
sary for  us  to  consider  it       ' 

Judgment  affirmed. 

MONKS,  C.  J.,  and  DOWLING,  J.,  dissent. 


(161  Ind.  393) 

REPUBLIC  IRON  &  STEEL  CO.  t.  OHLER. 
(Supreme  Court  of  Indiana.    Not.  17,  1903.) 

MASTBH  AND  SERVANT  —  NKGLIGBNCE  —  AS- 
SUMPTION OF  RISK— CONTRIBUTORY  NBOU- 
OENCB— I!VIDBNCB— BU  FFICIENGY. 

1.  Where  a  servant  employed  in  a.  rolling  mill 
was  required  by  the  master  to  assist  in  holding 
a  steel  rod  while  other  workmen  hammered 
the  end  of  the  rod  so  as  to  swell  it,  and  a  sliver 
of  steel  flew  from  the  rod  and  into  his  eye,  and 
it  appeared  that  the  safe  way  to  have  conduct- 
ed tne  work  would  have  been  to  have  construct- 
ed a  rack  of  lumber  in  order  to  hold  the  rod 
while  the  end  was  being  pounded,  and  that  the 
master  knew  of  the  danger,  the  master  was 
guilty  of  negligence. 

2.  Where  a  servant,  employed  as  an  ordinary 
laborer  In  a  rolling  mill,  was  holding  a  steel  rod 
while  other  servants  were  hammering  the  end 
thereof  in  order  to  fashion  it  into  a  piston  rod 
for  an  engine,  and  a  splinter  of  steel  flew  from 
the  rod  and  entered  his  eye,  the  risk  was  not 
one  assumed  by  him. 

3.  It  is  not  error  to  refuse  an  instruction  the 
substance  of  which  is  fully  covered  by  other  in- 
structions. 

4.  In  an  action  against  a  master  for  injuries 
to  a  servant  caused  by  a  splinter  of  steel  flying 
from  a  steel  rod  which  he  was  holding  while 
other  servants  hammered  the  end  so  as  to  swell 
it,  evidence  that  the  servant  had  worked  con- 
tinuously for  48  hours  without  any  sleep,  and 
that  at  th^end  of  36  hours  he  had  stated  that 
he  did  not  think  he  could  endure  the  strain, 
was  competent,  as  bearing  on  the  question 
whether  he  was  in  a  condition  to  apprehend  and 
appreciate  the  danger  to  which  he  was  sub- 
jected. 

Appeal  from  Superior  Court,  Madison 
County;  H.  C.  Ryan,  Judge. 

Action  by  William  M.  Ohler  against  the  Re- 
public Iron  &  Steel  Company.  Prom  a  Judg- 
ment in  favor  of  plaintiff,  defendant  appeals. 
Transferred  from  the  Appellate  Court  under 
section  1337u,  Bums'  Bev.  St  1901.  Af- 
firmed. 

W.  H.  Miller,  Jno.  B.  Eiam,  Jas.  W.  Pes- 
ter, and  S.  D.  Miller,  for  appellant  Kittinger 
&  Diven,  for  appellee. 

JORDAN,  J.  Action  by  appellee  to  recover 
damages  for  personal  injuries  sustained  by 
him  while  in  the  employ  of  appellant  which 
injuries  are  alleged  to  be  due  to  the  negli- 
gence of  the  latter.  The  answer  was  a 
general  denial,  and  a  trial  before  a  Jury  re- 
sulted in  a  general  verdict  in  favor  of  ap- 
pellee, awarding  him  damages  in  the  sum  of 
$2,500.  Answers  to  a  series  of  interroga- 
tories were  also  returned  by  the  Jury  along 
with  their  general  verdict.  Appellant  com- 
pany unsuccessfully  moved  for  a  new  trial. 


and  Judgment  was  rendered  against  It  upon 
the  verdict  The  points  discussed  by  its 
counsel  and  relied  upon  for  a  reversal  are  all 
based  upon  the  action  of  the  court  In  deny- 
ing the  motion  for  a  new  trial. 

The  following,  among  others,  are  substan- 
tially the  facts  alleged  and  set  out  in  the 
complaint:  The  Republic  Iron  &  Steel  Com- 
pany is  a  corporation  operating  a  manufacr 
turing  plant  near  the  town  of  Frankton,  in 
Madison  county,  Ind.,  and  is  engaged  in  mak- 
ing iron  bars  and  rods  by  means  of  ma- 
chinery propelled  by  ateam.  The  factory  is 
a  large  plant  and  the  company  hires  for 
service  therein  a  large  number  of  men.  On 
and  prior  to  the  20th  day  of  December,  1899, 
plaintiff  (appellee  herein)  was  in  the  employ 
of  said  company,  and  was  classed  in  and  was 
at  work  in  what  was  known  as  the  "  'floating 
gang,'  engaged  in  doing  first  one  kind  of 
labor,  and  then  another."  About  4  o'clock 
in  the  morning  of  said  20th  day  of  December, 
1899,  after  he  had  finished  what  is  denom- 
inated as  "his  night  turn,"  one  Kelly,  who 
was  "foreman  of.  the  defendant's  said  fac- 
tory, and  foreman  over  its  men  and  employes 
of  the  department  in  which  the  plaintiff  was 
then  af  work,"  ordered  him  to  hold  a  piston 
rod;  and,  while  he  was  holding  said  rod, 
Kelly,  as  such  foreman  and  agent,  ordered 
two  workmen  to  strike  the  end  of  said  rod 
for  the  purpose  of  swelling  the  same  in  order 
to  fasten  a  head  thereon.  Said  piston  rod 
was  made  of  steel,  and,  while  the  plaintiff 
was  holding  it  in  obedience  to  tbe  order  and 
direction  of  the  foreman,  the  two  men  and 
workmen  by  order  of  said  foreman  strud: 
the  end  thereof  with  large  hammers;  and 
while  they  were  so  striking  the  rod  a  piece  of 
steel  fiew  off  from  the  said  head  or  end  and 
struck  the  plaintiff  in  the  left  eye,  thereby  de- 
stroying the  sight  thereof,  rendering  him 
totally  blind  in  said  eye.  At  the  time  this 
sliver  of  steel  struck  plalntitT's  eye,  his 
head  was  about  two  feet  from  the  end  of 
tbe  piston  rod,  and  was  at  said  distance  from 
the  rod  by  reason  of  the  fact  that  the  fore- 
man had  directed  him  to  hold  and  place 
himself  in  that  position.  Tbe  plaintiff  was 
not  warned  by  the  defendant  or  by  said  fore- 
man of  any  danger  that  might  result  by  rea- 
son of  the  end  of  said  piston  rod  being  ham- 
mered and  knocked  off,  or  of  any  danger 
that  might  result  therefrom.  It  appears  that 
he  had  no  knowledge  of  any  danger  which 
might  attend  the  holding  of  said  rod  when 
pounded  as  it  was  under  the  circumstances. 
It  is  averred  that  the  place  where  plaintiff 
was  ordered  to  hold  the  rod  was  mtide  dan- 
gerous and  unsafe  for  workmen  who  were 
wholly  unacquainted  and  inexperienced  to 
work  in  such  a  position,  and  that  It  was 
negligence  on  the  part  of  the  defendant  to 
have  him  bold  the  rod  while  said  workmen 
hammered  and  pounded  tbe  same  for  the 
purpose  of  driving  or  fastening  a  head  there- 
on. The  defendant  was  aware  of  and  knew 
of  tlie  danger  or  peril  which,  under  the  clr- 
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cumsttinces,  attended  the  holding  of  the  rod 
when  a  head  was  being  bamuered  thereon; 
and  the  defendant  also  knew  that  the  only 
proper  and  safe  way  to  work  upon  said  rod. 
In  order  to  hammer  a  head  thereon,  was  to 
place  it  In  an  upright  position,  without  the 
aid  of  any  person  holding  it,  by  fastening  it 
in  such  a  manner  as  to  hold  it  In  position 
so  as  to  drive  thereon  the  piston  head,  and 
the  defendant  knew  that  no  one  should  hold 
the  said  rod  with  his  hands  when  said  work 
was  being  performed.  The  plaintiff,  it  is 
averred,  did  not  learn  these  facts  until  after 
be  was  Injured.  At  the  time  the  plaintiff 
sustained  the  Injury  alleged,  be  had  been 
working  continuously,  at  the  instance  and 
request  of  the  defendant,  In  the  said  fac- 
tory, for  a  period  of  48  hours,  without  any 
sleep,  and  when  he  was  ordered  by  said  fore- 
man to  hold  the  rod,  by  reason  of  bis  con- 
tinuous work  without  sleep,  be  did  not  real- 
ize or  appreciate  the  danger  to  which  he 
was  being  subjected,  and  bad  no  knowledge 
that  it  was  unsafe  or  dangerous  to  hold  the 
rod  in  the  manner  as  ordered  by  the  fore- 
man. It  Is  charged  generally  that  the  injury 
was  caused  by  the  negligence  and  careless- 
ness of  the  defendant  as  aforesaid,  and  by 
reason  of  Its  carelessness  and  negligence  in 
ordering  the  plaintiff  into  said  place  with- 
out warning  him  of  said  danger.  The  ex- 
penses incurred  by  the  plaintiff  in  and  about 
having  his  eye  treated  are  shown,  which 
medical  bill,  it  Is  charged,  the  defendant  re- 
fused to  pay;  and  it  Is  further  alleged  that 
the  sight  of  the  left  eye  Is  totally  destroyed, 
and  that  the  blindness  thereof  is  permanent. 

The  sufficiency  of  the  complaint  is  not 
discussed  by  appellant's  counsel,  but  they 
contend  that  the  evidence  given  upon' the 
trial  is  not  sufficient  to  entitle  the  plaintiff  to 
recover  upon  his  complaint  The  infirmity, 
however,  of  the  argument  advanced  upon 
this  question.  Is  that  counsel  seemingly  re- 
quest that  we  disregard  the  well-settled  rule 
and  assume  the  task  of  attempting  to  weigh 
the  evidence,  or,  in  other  words,  that  we 
consider  only  the  evidence  most  favorable  to 
appellant,  and  thereby  reverse  the  rule  of 
appellate  procedure  which  requires  that  we, 
in  reviewing  the  sufficiency  of  evidence  In 
cases  upon  appeal,  must  consider  the  evi- 
dence only  which  is  most  favorable  to  the 
verdict  of  the  jury  or  finding  of  the  court, 
as  the  case  may  be.  There  is  evidence  In  the 
record  which  may  be  said  to  fully  sustain 
appellee's  right  to  recover  upon  the  action 
set  up  In  his  complaint. 

The  following  are  some  of  the  material 
facts  which  there  is  evidence  In  the  record 
to  establish:  At  and  prior  to  the  time  of 
the  accident  in  question,  which  occurred  on 
the  morning  of  December  20,  1899,  appellee 
was  in  the  employ  of  appellant  company,  and 
had  been  In  its  employ  for  about  six  months. 
Appellant  Is  a  corporation,  and  at  the  time  of 
the  accident  operated  a  rolling  mill  or  man- 
ufacturing plant  in  Madison  county,  Ind.,  and 


was  engaged  therein  In  manufacturing  iron 
bars,  rods,  etc.,  by  the  means  of  machinery 
operated  by  steam.  Appellee  was  not  a  skill- 
ed workman,  and  was  employed  by  appellant 
as  a  common  laborer,  and  received  wages  as 
such,  and  was  classed  In  and  worked  with 
what  was  knoVn  as  the  "floatlug  gang:"  in 
the  rolling  mill,  doing  first  one  kind  of  work, 
and  then  another.  On  December  18,  1899,  it 
seems  that  the  piston  rod  of  the  engine  which 
propelled  the  machinery  of  the  mill  broke, 
and  this  caused  the  work  in  the  mill  to  be 
suspended  until  the  rod  could  be  repaired. 
After  the  breaking  of  this  rod,  one  Kelly, 
appellant's  foreman,  who  was  in  the  control 
and  management  of  its  mill,  and  In  the  con- 
trol and  management  of  its  employes  in  the 
department  where  appellee  worked,  went 
with  appellee  to  what  is  known  as  the  "scrap 
heap."  Kelly,  it  appears)  selected  a  piece  of 
scrap  steel  from  this  heap.  The  metal  select- 
ed was  soft  steel,  of  which  fact  Kelly  had 
knowledge.  He  and  appellee  carried  the 
piece  of  steel  to  a  turning  lathe  in  the  mill, 
and  the  foreman  then  directed  him  to  turn 
out,  by  means  of  the  lathe,  a  new  piston  rod 
for  the  engine,  to  be  used  in  the  place  and 
stead  of  the  one  which  bad  been  broken. 
Appellee,  as  ordered  by  the  foreman,  per- 
formed the  work  of  turning  the  rod,  but  he 
did  it  under  the  directious  of  the  foreman  in 
respect  to  the  manner  in  which  it  should  be 
performed.  It  is  disclosed  that  the  foreman 
was  in  a  hurry  to  have  the  new  rod  com- 
pleted. In  order  that  the  work  In  the  mill 
might  not  be  delayed  any  longer  than  possi- 
ble. At  his  instance  and  dh-ections,  appellee 
was  required  to  work  continuously  at  the  job 
of  turning  the  rod  for  48  hours,  without  any 
sleep,  and  did  not  finish  it  until  4  o'clock  on 
the  morning  of  December  20,  1899.  His  reg- 
ular turn  of  work  consisted  generally  of  a 
period  of  10  hours.  The  new  rod,  when  turn- 
ed, was  round,  and  about  5  feet  long  and  3 
inebes  in  diameter,  and,  with  its  head,  weigh- 
ed 250  pounds.  Wliat  is  termed  a  "follower 
head,"  to  be  used  on  the  rod,  was  circular, 
and  about  20  Inches  in  diameter.  Through 
the  center  of  this  head  there  was  an  open- 
ing, the  diameter  of  which  was,  to  a  small 
extent,  greater  than  the  diameter  of  the  rod. 
and  into  this  opening  the  end  of  the  rod  was 
to  be  inserted.  After  the  rod  had  been  in- 
serted, It  was  necessary  to  fasten  or  clinch 
the  head  so  as  to  bold  it  In  place  by  pound- 
ing down  the  end  of  the  rod  which  projects 
through  the  follower  head.  Appellant's  mill 
had  the  necessary  blacksmith  shops,  forges, 
lathes,  drill  press,  anvils,  and  the  ordinary 
repairing  appliances  belonging  to  such  a  mill, 
but  it  did  not  have  machinery  for  building 
or  rebuilding  engines.  After  the  turning  of 
the  piston  rod  bad  been  completed,  at  4 
o'clock  in  the  morning,  Kelly,  the  foreman, 
then  proceeded,  according  to  his  own  meth- 
ods, to  have  the  end  of  the  rod  riveted  or 
fastened  in  the  follower  head;  and.  to  carry 
out  this  purpose,  he  ordered  appellee,  togetlr 
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or  with  two  other  men,  to  place  the  new  rod 
In  an  upright  position,  with  one  end  thereof 
on  the  floor,  and  directed  appellee  and  the 
other  two  men  to  hold  it  In  that  position. 
He  then  ordered  two  men,  who  were  eleva- 
ted above  the  rod  by  standing  on  barrels, 
and  who  each  had  a  heavy  sledge  hammer, 
to  rivet  or  fasten  the  end  of  the  rod  by 
means  of  hammering  the  end  thereof  into 
the  cavity  In  the  upper  side  of  the  follower 
head.  Appellee,  in  obedience  to  the  orders  of 
the  foreman,  was  engaged  in  holding  the  rod, 
and  was  in  the  exercise  of  due  care,  when, 
by  force  of  the  hammering,  a  sliver  from  the 
rod  flew  off  and  struck  him  in  the  left  eye, 
destroying  the  sight,  and  rendering  said  or- 
gan totally  and  permanently  blind.  The  rod 
In  question  is  shown  to  have  been  construct- 
ed out  of  soft  steel,  but  the  head  was  of  cast 
iron.  The  physician  who  removed  the  sliver 
from  the  eye  testified  that  it  was  as  large  as 
a  dime.  The  piston  rod,  when  It  was  being 
hammered,  was  warm,  but  not  hot.  Appellee 
had  no  warning  whatever  that  It  was  dan- 
gerous or  unsafe  for  him  to  hold  the  rod  as 
he  did  at  the  time  when  the  rod  thereof  was 
being  hammered  in  the  manner  it  was,  and 
had  no  notice  or  knowledge  whatever  that  a 
sliver  of  the  rod  was  likely  to  fly  off  and 
injure  him,  and  he  did  not  apprehend  or  ap- 
preciate the  danger  or  peril  of  the  situation 
in  which  be  had  been  placed  at  work  in  hold- 
ing the  rod  by  the  orders  of  the  foreman. 
There  is  evidence  to  establish  that  the  meth- 
od employed  by  appellant  to  rivet  or  fasten 
the  head  of  the  rod  was  unsafe  or  danger- 
ous, and  that  its  foreman,  when  be  ordered 
appellee  to  hold  the  rod,  placed  him  in  a  po- 
sition of  danger,  of  which  fact  he  had  knowl- 
edge, but  of  which  appellee  bad  no  knowl- 
edge or  warning.  It  Is  shown  that  the  fore- 
man knew  that  slivers  were  liable  to  fly  off 
of  the  rod  and  injure  the  men  who  were 
holding  it.  There  Is  also  evidence  going  to 
prove  that  the  safe  way  to  have  riveted  the 
head  on  the  rod  with  sledge  hammers  was 
first  to  have  constructed  a  rack  out  of  lum- 
ber for  the  purpose  of  holding  the  rod  ^ben 
the  end  was  being  pounded,  and  that  such 
appliance  could  have  been  constructed  within 
a  half  day.  Appellee,  before  the  accident, 
had  no  knowledge  that  such  appliance  for 
holding  the  rod  was  the  proper  and  safe  one 
to  be  employed.  He,  at  the  time  of  the  ac- 
cident, was  33  years  old,  and  it  appears  that 
before  his  employment  he  virtually  had  no 
experience  in  working  in  Iron  or  rolling  mills. 
It  is  disclosed  that,  after  he  had  worked  con- 
tinuously some  36  hours  in  turning  the  rod, 
he  informed  Kelly,  the  foreman,  that  he  did 
not  believe  he  could  endure  the  labor  any 
longer;  but  the  latter  informed  him  that  he 
must  continue  at  the  work  until  the  rod  was 
finished,  as  he  desired  to  have  the  rolling 
mill  ready  for  operation  by  6  o'clock  the  next 
morning.  It  is  shown  that,  some  months 
previous  to  the  accident.  Kelly,  the  foreman, 
had  discharged  appellee  from  the  employ  of 


appellant  for  the  reason  that  he  refused  to 
work  on  Sunday,  but  subsequently  be  was 
re-employod. 

Appellant's  counsel.  In  discussing  the  evi- 
dence, contepd,  first,  that  the  facts  do  not 
show  actionable  negligence,  for  the  reason 
that  it  does  not  appear  that  the  accident  by 
wbloh  appellee  was  injured  was  one  which 
ordinary  foresight  and  prudence  could  have 
anticipated  and  prevented;  second,  that  there 
are  no  facts  proven  tending  to  show  that 
appellant,  the  master,  and  appellee,  the  serv- 
ant, were  not  on  equal  footing  with  each 
other  in  regard  to  notice  or  knowledge  of  the 
danger  to  which  the  latter  was  subjected  or 
exposed;  third,  that  he,  under  the  circum- 
stances, must  be  held  to  have  assumed  the 
risk.  That  each  of  these  contentions  Is  in- 
consistent and  wholly  at  variance  with  the 
facts  in  this  case  is  certainly  apparent.  We 
are  not  unmindful  of  the  rule  that  the  master 
Is  not  an  insurer  of  the  safety  of  bis  serv- 
ants, and  that  reasonable  or  ordinary  care, 
and  not  the  highest  efficiency  which  skill  and 
foresight  can  produce,  is  the  legal  standard 
by  which  the  liability  of  the  master  Is  test- 
ed. The  inquii'y  in  this  case  is  not  whether 
the  accident  might  have  been  avoided  if  ap- 
pellant had  anticipated  Its  occurrence,  but 
whether,  under  the  circumstances,  it  was 
guilty  of  negligence  in  failing  to  anticipate  it 
and  provide  against  its  occurrence.  It  Is 
true  that.  In  cases  like  the  one  at  bar,  in 
order  to  authorize  a  recovery,  the  evidence 
must  show  that  the  master  neglected  to  dis- 
charge a  duty  which  he  owed  to  the  injured 
servant.  This  court  has  repeatedly  asserted 
that  the  law  Interprets  ordinary  or  reasona- 
ble care  to  be  of  that  degree  which  a  person 
of  ordinary  prudence,  under  the  particular 
circumstances,  Is  presumed  to  exercise  to 
avoid  injury.  Such  care,  however,  is  requir- 
ed to  be  In  proportion  to  the  danger  to  be 
avoided  or  prevented,  and  the  consequences 
which  may  result  from  the  neglect.  Louis- 
ville, etc.,  R.  CO.  V.  Schmidt,  147  Ind.  638,  46 
N.  E.  344,  and  cases  cited.  That  the  master, 
under  the  law,  owes  the  duty  to  his  servants 
of  providing  a  safe  place  for  them  to  work, 
and  safe  appliances  with  which  to  perform 
the  labor  required,  is  elementary.  This  duty 
Is  not  only  temporary,  but  it  Is  a  continuing 
one;  and  the  master  must  exercise  reasona- 
ble or  ordinary  care  to  keep  such  places,  and 
such  appliances,  tools,  or  machinery,  safe. 
In  Jenney  Electric  Co.  v.  Murphy,  116  Ind. 
666,  18  N.  E.  30,  it  Is  affirmed  that  the  master 
especially  engages  "that  he  will  not  expose 
the  employe  to  danger  which  Is  not  obvious, 
or  of  which  the  latter  has  no  knowledge  or 
adequate  comprehension,  and  which  is  not 
reasonably  and  fairly  Incident  to,  and  within 
the  ordinary  risks  of,  the  service  which  be 
has  undertaken.  There  is  another  equally 
.well  settled  principle,  correlative  to  the  rules 
which  deSne  the  duties  of  the  employer, 
which  holds  the  employfe  to  the  assumption 
of  all  risks  naturally  and  reasonably  incident 
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to  the  service  In  which  he  embarks,  so  far  as 
the  hazards  of  the  service  are  obvious  and 
within  the  apprehension  of  a  person  of  his 
experience  and  understanding."  One  of  the 
duties  which  the  law  casts  upop  the  master 
is  not  to  expose  an  inexperienced  servant, 
whom  he  requires  to  perform  dangerous  serv- 
ices, to  such  danger  without  giving  him  warn- 
ing thereof.  He  Is  required  to  give  such 
servant  such  instructions  as  will  enable  iilm 
to  avoid  the  injury,  unless  while  performing 
the  required  service  both  the  peril  and  the 
means  of  avoiding  it  are  apparent.  Of  course, 
the  duty  to  warn  and  instruct  in  such  cases 
naturally  arises  out  of  the  ignorance  or  in- 
experience of  the  employ^,  and  does  not  ex- 
tend to  employes  who  are  of  mature  age, 
and  familiar  with  the  employment  In  which 
they  engage  and  the  risks  incident  thereto. 
The  Atlas  E^ngine  Works  v.  Randall,  100  Ind. 
293,  50  Am.  Rep.  798;  Pittsburgh,  etc.,  R.  Co. 
V.  Adams,  105  Ind.  161.  5  N.  B.  187;  RaUey's 
Personal  Injuries,  {S  20G4,  2667.  There  is  an- 
other well-recognized  principle  of  the  law 
governing  the  relation  of  master  and  serv- 
ant, which  affirms  that  "the  servant's  Implied 
assumption  of  risks,  which  accompanies  and 
is  a  part  of  the  contract  of  hiring,  Is  confined 
to  the  particular  work  and  class  of  work  for 
which  he  is  employed;  and  if  the  master  or- 
ders him  to  work  temporarily  in  another  de- 
partment of  the  general  business,  where  the 
work  is  of  such  a  different  nature  and  char- 
acter that  it  cannot  be  said  to  be  within  the 
scope  of  the  employment,  and  where  he  is 
associated  with  a  different  class  of  employes, 
he  will  not,  by  obeying  such  orders,  neces- 
sarily thereby  assume  the  risks  incident  to 
the  work."  Pittsburgh,  etc.,  R.  Oo.  v.  Adams, 
supra. 

In  the  case  at  bar  it  appears  that  appellee 
was  employed  and  paid  as  a  common  laborer. 
It  does  not  appear  that  his  services  as  such 
extended  to  the  construction  of  a  piston  rod 
for  the  engine  In  appellant's  mill.  WhUe  it 
is  true  he  was  a  man  of  mature  years,  still, 
as  the  evidence  tends  to  prove,  he  was  inex- 
perienced as  an  iron  worker  In  rolling  mills 
prior  to  Ills  employment  He  received  no 
warning  whatever,  and  had  no  knowledge  of 
the  danger  to  which,  under  the  circumstances, 
be  was  exposed.  While,  upon  the  other  hand, 
appellant  is  shown  to  have  bad  notice  there- 
of, and  knew  tliat  the  place  or  position  in 
which  it  ordered  appellee  to  work  on  the  oc- 
casion in  question  was  unsafe.  It  knew 
that,  under  the  method  or  means  employed 
to  rivet  or  fasten  the  head  upon  the  piston 
rod,  slivers  from  the  metal  were  liable  to  fly 
from  the  force  of  the  hammering,  and  Injure 
those  engaged  at  the  time  in  holding  the  rod 
with  their  hands.  Considering  all  of  the  cir- 
cumstances as  they  existed,  the  Jury  was  Jus- 
tified In  finding  that  appellant  company  was 
negligent,  and  that,  under  the  facts,  it  ought 
to  have  anticipated  the  accident,  and  pro- 
vided against  its  occurrence.  In  fact,  it 
may  be  said  that  tbure  is  sufiicient  evidence 


to  authorize  the  Jury  to  find  In  favor  of  ap- 
pellee upon  every  material  issuable  fact  in 
the  case. 

Appellant  next  complains  of  certain  In- 
structions given  and  refused  by  the  court. 
We  have  carefully  examined  and  considered 
the  charge  given  by  the  learned  Judge  presid- 
ing at  the  trial,  and  are  of  the  opinion  that, 
when  it  is  considered  as  a  whole,  as  it  most 
be,  it  is  in  entire  harmony  with  the  law,  and 
covers  every  material  phase  of  the  case.  In 
truth,  it  may  be  said  that  the  charge  is  as 
favorable  to  appellant  as,  under  the  circom- 
stances,  it  could  demand. 

It  appears  that  the  ruling  of  the  court  in 
refusing  instructions  requested  by  appellant 
was  due  to  the  fact  that  they  either  did  not 
correctly  state  the  law  applicable  to  the  case, 
or  were  substantially  covered  by  others  giv- 
en by  the  court. 

It  is  not  necessary  in  this  case  that  we 
should  specifically  refer  to  or  set  out  all  of 
the  instructions  upon  which  counsel  for  ap- 
pellant predicate  error.  It  is  urged  that  in- 
struction No.  2  given  by  the  court  is  faulty 
for  the  alleged  reasons  (1)  that  it  assumes 
that  the  acts  of  appellant  were  negligent;  and 
(2)  because  it  omits  the  question  of  the  as- 
sumption of  risk  by  appellee.  There  certain- 
ly is  no  substantial  ground  for  asserting  tliat 
the  Instruction  in  question  Is  open  to  the  first 
objection,  while  in  regard  to  the  second  the 
court  by  other  instructions  fully  advised  the 
jury  relative  to  the  law  governing  the  as- 
sumption of  risk  on  the  part  of  appellee.  Cer- 
tainly the  court  was  not  required  to  advise 
or  inform  the  Jury  in  any  one  instruction  up- 
on all  of  the  principles  of  law  applicable  to 
the  case.  In  fact,  upon  the  question  of  the 
assumption  of  risk,  the  court,  upon  its  own 
motion,  and  at  the  request  of  appellant,  ful- 
ly advised  the  Jury  in  regard  to  that  feature. 

The  court,  at  appellant's  request,  refused  to 
broadly  charge  that  the  fact  that  the  plaintiff 
was  working  beyond  the  usual  time  could 
have  no  bearing  upon  the  case  in  any  way 
whatever.  As  hereinbefore  stated,  there  was 
evidence  introduced  in  behalf  of  appellee  go- 
ing to  show  that  before  the  accident  occurred 
he  had  been  required  to  work  oontlnuoasly  in 
turning  the  rod  for  48  hours,  without  any 
sleep;  that  at  the  end  of  36  hours  he  inform- 
ed the  foreman  to  the  effect  that  he  could  no 
longer  endure  the  strain  to  which  he  was  be- 
ing subjected.  The  foreman,  however,  re- 
fused to  relieve  him,  but  required  him  to  con- 
tinue at  the  work  until  the  rod  was  complet- 
ed. This  evidence,  so  far  as  we  have  ob- 
served, was  introduced  without  any  objec- 
tions on  the  part  of  appellant  If  it  was 
properly  admitted,  it  was  before  the  jury  for 
all  legitimate  purposes.  If,  as  counsel  for 
appellant  contend,  opposing  counsel  may,  in 
their  argument,  have  pictured  their  client 
as  a  "rutlilesB  corporate  taskmaster"  and  a 
"merciless  and  greedy  corporation,"  they 
should  have  requested  tlie  trial  court  to  have 
limited  the  Jury  to  a  proper  cousiUeration  of 
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the  eyldence  in  question.  The  object  of  the 
instruction,  as  requested,  was  to  entirely 
withdraw  this  particular  f  eatiue  of  the  case 
from  the  consideration  of  the  jury  for  any 
purpose  whatever,  and,  in  the  form  present- 
ed, It  was  properly  denied.  Appellant,  in 
view  of  the  contention  of  Its  counsel  that  the 
danger  to  which  appellee  was  exposed  was, 
under  the  circumstances,  Just  as  open  and 
apparent  to  appellee  as  it  was  to  the  former, 
and  that  he  should  have  known  and  appreci- 
ated the  danger.  Is  not  In  a  position  to  com- 
plain of  the  refusal  of  the  charge  as  request- 
ed. Appellee  ought  to  have  knowu)  It  is  in- 
sisted, that  silvers  were  liable  to  fly  from 
the  rod  when  it  was  being  hammered.  It  is 
not  reasonable  to  assert  that  a  man  who  has 
labored  continuously  for  a  period  of  48  hours 
without  sleep,  or  for  even  a  much  shorter 
time,  is  in  his  normal  condition,  or  that  be, 
under  the  circiunstances,  can  properly  exer- 
cise all  of  the  faculties  or  senses  with  which 
he  is  endowed.  The  law  of  nature  is  inex- 
orable in  its  demands.  The  cravings  of  hun- 
ger and  nature's  demand  for  sleep  or  rest 
must  have  consideration.  A  human  being  de- 
prived of  sleep  tor  the  period  which  appellee 
was  becomes  dull  in  intellect  and  apprehen- 
sion, and  necessarily  must  be  more  or  less 
unmindful  of  his  surroundings.  This  court, 
in  Pennsylvania  Co.  v.  McCaffrey,  139  Ind. 
430,  438,  38  N.  K  67,  70,  29  L.  R.  A.  104,  said: 
"The  laws  of  humanity  declare  that  every 
man  fit  to  be  a  member  of  a  train  crew  must 
have  three  meals,  some  rest,  and  eight  hours' 
sleep  a  day."  The  jury  bad  the  right,  at 
least,  to  consider  this  feature  of  the  case,  as 
bearing  upon  the  question  whether,  under  all 
of  the  circumstances,  appellee  apprehended 
and  appreciated  the  danger  to  which  he  was 
subjected.  This  was  a  question  presented, 
and  one  to  be  determined  by  the  jury  under 
all  of  the  facts  bearing  thereon. 

'  After  giving  a  careful  consideration  to  all 
of  the  propositions  urged  by  counsel  for  a 
reversal,  we  are  constrained  to  conclude  that 
there  Is  no  error  In  the  record.  Judgment  af- 
firmed. 

(in  Ind.  426) 

BOARD  OF  COM'RS  OF  MADISON 

COUNTY  V.  MOORE. 

(Supreme  Court  of'  Indiana.     Nov.  20,  1903.) 

CONSTlTtmONAIi     LAW— COUNTIES— CARE     OF 
INSANE  -  COMPENSATION  —  LIABILITY  — 

STATUTES-JUSTICES  OP  THE  PEACE. 
1.  Bums'  Rev.  St.  1901,  S  6990  (Rev.  St 
1881,  S  5145;  Horner's  Rev.  St.  1901),  author- 
izing a  justice  of  the  peace  to  appoint  some 
resident  of  the  county  to  take  charge  of  and 
confine  insane  persons  committed  by  such  jus- 
tice under  Acts  1855,  p.  133  (Burns'  Rev.  St. 
1901.  «  0987-6995;  Rev.  St.  1881,  H  6142- 
5150;  Homer's  Rev.  St.  1901),  does  not  confer 
ministerial  powers  on  a  judicial  officer  in  vio- 
lation of  Cionst.  art.  8,  dividing  the  govern- 
ment into  separate  departments — legislative, 
executive  (inclnding  administrative),  and  judi- 
cial— and  forbidding  the  exercise  by  an  officer 
of  one  department  of  any  of  the  functions  of 
another,  except  as  provided  in  the  Constitution. 


2.  The  liability  of  the  county  for  the  com- 
pensation provided  under  Burns  Rev.  St.  1901, 
i  6990  fRev.  St.  1881,  S  5145;  Horner's  Rev. 
St  1901),  for  a  person  taking  charge  of  and 
confining  a  person  committed  by  a  jnstice  of 
the  peace  as  insane,  under  Acts  18oo,  p.  133 
(Burns'  Rev.  St.  1901,  |§  6987-6995;  Rev.  St 
1881,  |§  5142-6150;  Horner's  Rev.  St.  1901), 
Is  created  by  the  statute,  and  not  by  any  con- 
tract of  the  justice  of  the  peace. 

3.  Arts  1855,  p.  133  (Burns'  Rev.  St  1901, 
8i  6987-6995;  Rev.  St.  1881,  §§  6142-6150; 
Horner's  Rev.  St.  1901),  providing  for  proceed- 
ings before  justices  of  the  peace  to  commit  in- 
sane persons,  does  not  repeal  or  conflict  with 
Act  May  6.  1853,  §  12  (Bums'  Rev.  St  1901, 
I  2725:  Rev.  St.  1881,  {  2555;  Homer's  Rev. 
St.  1901),  providing  for  such  proceedings  in  a 
court  having  probate  jurisdiction. 

Appeal  from  Circuit  Court,  Madison  Coun- 
ty; John  F.  McClure,  Judge. 

Action  by  Charles  W.  Moore  against  the 
board  of  commlssionerB  of  Madison  county. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   AfSrmed. 

Chlpman,  Keltner  &  Hendee,  for  appellant 
Bagot  &  Bagot,  for  appellee. 

MONKS,  C.  J.  It  appears  from  the  record 
that  one  Milton  Ring  on  January  1,  1898,  was 
adjudged  to  be  "insane,  and  dangerous  to  the 
community  If  suffered  to  remain  at  large," 
by  a  justice  of  the  peace  of  Anderson  town- 
ship, Madison  county,  Ind.,  In  a  proceeding 
brought  under  sections  6987-6995,  Bums' 
Rev.  St  1901  (sections  5142-5150,  Rev.  St 
1881;  Homer's  Rev.  St.  1901;  Acts  1855,  p. 
133);  and  said  justice  of  the  peace,  under 
the  provisions  of  said  sections,  appointed  ap- 
pellee, a  resident  of  said  county,  to  take 
charge  of  and  confine  said  Ring.  Appellee, 
by  virtue  of  said  appointment,  took  charge  of 
said  Ring,  and  confined  him  imder  said  judg- 
ment from  January  1,  1898,  to  February  8, 
1898,  a  period  of  39  days.  At  the  March 
term,  189S,  of  the  board  of  commissioners  of 
said  county,  appellee  presented  a  claim  for 
his  services  in  taking  care  of  and  confining 
said  Ring  under  the  Judgment  of  said  justice 
of  the  peace,  which  claim  was  disallowed  by 
said  board  of  commissioners.  Afterwards,  in 
March,  1898,  appellee  brought  this  action 
against  appellant  in  the  court  below  to  re- 
cover for  said  services,  and  a  trial  of  said 
cause  resulted  In  a  finding,  and,  over  a  mo- 
tion for  a  new  trial,  judgment,  for  appellee. 

It  will  be  observed  that  appellee  was  ap- 
pointed by  said  justice  of  the  peace  and  ren-  , 
dered  the  services  sued  for  before  the  pas- 
sage of  the  act  of  1899  (Acts  1899,  pp.  343- 
364,  c.  154,  being  sections  5594g-5594e,  2 
Bums'  Rev.  St  1901)  known  as  the  "County 
Reform  Law,"  and  that  said  act,  therefore, 
has  no  application  to  this  case.  This  action, 
being  within  the  jurisdiction  of  a  justice  of 
the  peace,  was,  before  the  taking  effect  of 
the  act  of  1903  (Acts  1903,  pp.  280,  281,  c. 
156),  appealed  to  this  court  under  the  provi- 
sions of  section  8  of  the  act  of  1901  (Acts 
1901,  p.  566,  c.  247,  being  section  1337h, 
Bums'  Rev.  St.  1901),  for  the  purpose  of  pre- 
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senttng  the  question  of  the  constitutionality 
of  that  part  of  said  section  6990  (5145),  su- 
pra, which  authorizes  the  justice  of  the  peace 
to  appoint  some  resident  of  the  county  to 
take'  charge  of  and  confine  such  Insane  per- 
son, and  which  provides  that  the  person  ap- 
pointed "shall  receive  a  reasonable  compen- 
sation" for  such  services  "from  the  board  of 
commissioners  of  the  county  at  its  next  term 
thereafter,  to  be  paid  out  of  the  county  treas- 
ury." 

Appellant  insists  that  the  appointment  of  a 
person  to  take  charge  of  said  Insane  person 
under  the  provisions  of  section  6990  (5145), 
supra,  was  the  exercise  of  a  ministerial  pow- 
er by  a  Judicial  officer,  and  was  in  eCFect  a 
contract  made  by  said  justice  of  the  peace 
with  such  person;  that  the  part  of  said  sec- 
tion wliich  attempts  to  confer  this  power  upon 
a  justice  of  the  peace  is  in  violation  of  arti- 
cle 3  of.  the  Constitution  of  this  state,  and 
therefore  void.  Article  3  of  the  Constitu- 
tion provides  that  "the  powers  of  the  gov- 
ernment are  divided  into  three  separate  de- 
partments; the  legislative,  the  executive.  In- 
cluding the  administrative,  and  the  judicial; 
and  no  person  charged  with  official  duties  un- 
der one  of  these  departments  shall  exercise 
any  of  the  functions  of  another,  except  as  in 
this  Constitution  expressly  provided."  Said 
appointment  is  only  temporary.  Said  section 
6990  (5145),  supra,  authorizes  the  board  of 
commissioners  to  appoint  some  other  person 
to  take  charge  of  such  Insane  person  at  any 
time,  in  their  discretion.  Section  6991  (5146), 
supra,  requires  the  justice  of  the  peace,  when 
the  finding  Is  against  the  insane  person,  to 
certify  his  proceedings  to  the  circuit  court 
of  the  county,  and  provides  tha;t  "at  the  next 
term  of  such  court,  after  the  filing  of  the 
transcript  of  such  proceedings  in  the  clerk's 
office  tiiereof,  such  court  shall  cause  said  Is- 
sue to  be  again  tried  by  a  jury  of  twelve  per- 
sons, under  like  instructions  and  conditions 
as  to  the  manner  of  impaneling  the  jury,  ad- 
ministering oaths,  peremptory  challenges,  ver- 
dict of  jury,  judgments  for  costs,  as  herein- 
before provided;  and  If  the  finding  of  such 
jury  shall  be  against  such  insane  person,  such 
court  shall  confirm  the  apiwintment  of  such 
person  to  take  charge  of  such  insane  person, 
or  may  appoint  some  other  suitable  person  for 
that  purpose."  Section  6992  (5147),  supra, 
provides  in  what  cases  the  property  of  such 
Insane  person  shall  be  subject  to  the  payment 
of  the  costs  of  such  proceeding  and  the  ex- 
pense of  bis  keeping,  and  when  the  amount 
paid  out  of  the  county  treasury  shall  be  re- 
funded out  of  such  insane  person's  estate. 
Appellee  was  appointed  by  the  justice  of  the 
peace  to  execute  the  Judgment  of  said  Jus- 
tice of  the  peace  by  caring  for  and  confining 
such  insane  person.  Power  to  commit  an 
insane  person  to  the  custody  of  some  person 
or  officer  was  necessary  to  accomplish  the 
purpose  of  the  act  of  1855,  which  was  to  pro- 
tect the  public  from  such  insane  person. 
Without  such  authority,  a  court  could  not 


properly  enforce  its  judgment  in  such  a  case. 
It  is  true  the  Legislature  might  have  named 
an  officer  to  whose  custody  the  Insane  person 
should  be  committed,  but  it  clearly  had  the 
I>ower  to  authorize  the  court  to  appoint  some 
person  not  an  officer  for  that  purpose.  Pow- 
ers of  like  character  have  frequently  been 
given  courts.  Section  1506,  Bums'  Rev.  St. 
1901  (section  1439,  Rev.  St  1881;  Homer's 
Kev.  St.  1901),  authorizes  a  justice  of  the 
peace,  whenever  there  Is  no  constable  con- 
venient, to  appoint  a  special  constable,  when, 
in  bis  opinion,  an  emergency  exists  for  the 
immediate  use  of  one.  Courts  are  authoriz- 
ed, when  there  is  no  sheriff  or  coroner,  to  at- 
tend, or,  if  they  are  both  incapacitated,  from 
serving,  to  appoint  an  elisor  to  serve  during 
the  pendency  of  the  matter  in  which  the  offi- 
cer may  be  disabled  from  serving.  Sections 
1380,  1381,  Bums'  Rev.  St  1901  (sections 
1328,  1329,  Kev.  St  1881;  Homer's  Rev.  St. 
1901).  Our  attention  has  not  been  called  to 
any  case,  and  we  know  of  none,  in  which  the 
right  to  vest  such  power  in  the  court  has  been 
questioned.  The  liability  of  the  county  is 
for  reasonable  compensation  for  the  services 
rendered  by  the  person  appointed,  and  suck 
liability  is  created,  not  by  any  contract  of 
the  justice  of  the  peace,  but  by  the  statute. 
Moreover,  It  Is  not  a  function  of  the  execu- 
tive or  legislative  department  of  the  state 
government  to  appoint  persons  to  take  charge 
of  and  confine  insane  persons  who  are  dan- 
gerous to  the  community  when  suffered  tn 
remain  at  large;  and  when  a  Justice  of  the 
peace— a  judicial  officer— appoints  such  per- 
son under  section  6990  (5145),  supra,  he  is  not 
exercising  any  function  of  either  of  said  de- 
partments. City  of  Terre  Haute  v.  Eivans- 
ville,  etc.,  R.  Co.,  149  Xnd.  174,  181-186,  4<! 
N,  E.  77,  37  L.  R.  A.  189,  and  cases  dted: 
Baltimore,  etc.,  R.  Co.  v.  Town  of  Whiting 
(this  term)  68  N.  E.  266,  and  cases  cited 
Such  person,  when  appointed,  does  not  belong 
to  either  the  legislative  or  the  executive  de- 
partment of  the  state  government  nor  does 
he  exercise  any  of  the  functions  of  either  of 
said  departments.  In  City  of  Terre  Hautt? 
V.  Evansville,  etc.,  R.  Co.,  149  Ind.  174,  40 
N.  E.  77,  37  L.  R.  A.  189,  this  court  said  at 
page  185,  149  Ind.,  and  page  SO,  46  N.  E.,  37 
li.  R,  A.  189,  "While  the  powers  conferred  by 
the  foregoing  acts  of  the  Legislature  upon 
Judges  in  this  state  are  not  strictly  Judicial, 
yet  they  are  not  such  as  belong  to  either  the 
executive  or  the  legislative  departments  of 
the  state  government  and  are  therefore  not 
within  the  inhibition  of  article  3  of  the  Con- 
stitution." See,  also,  Baltimore,  etc.,  R.  Co. 
V,  Town  of  Whiting  (this  term)  68  N.  E.  26a 
and  cases  cited. 

It  Is  claimed  by  appellant  that  there  seems 
to  be  a  conflict  between  sections  69S7-091K> 
(5142-5150),  supra,  which  were  enacted  in 
1855,  and  section  12  of  an  act  In  force  May 
6,  1853,  being  section  2725,  Bums'  Rev.  St. 
1901  (section  2555,  Rev.  .St  1881,  and  Horn 
er's  Rev.  St  1901),  enacted  In  1852.    Itepeals 
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by  implication  are  not  favored.  .Said  sec- 
tion 12  (section  2725),  supra,  applies  in  pro- 
ceedings commenced  in  a  court  having  pro- 
bate jurisdiction,  while  said  act  of  1855  pro- 
vides for  the  commencement  of  proceedings 
before  a  justice  of  the  peace.  Each  of  said 
acts  is  applicable  only  to  proceedings  brought 
thereunder,  and  it  is  clear  that  there  is  no 
conflict  between  them.  Sefton  v.  Board,  etc. 
(Ind.  Sup.)  66  N.  E.  891. 
Judgment  affirmed. 


(31  Ind.  App.  648) 
CITY  OF  FRANKLIN  T.  DAVENPORT. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Nov.  20,  1908.) 

MUNICIPAL  CORPORATION-SIDEWALK— NEO- 
UOENCE— PLEADING. 
1.  A  complaint  alleging  that  a  footman  at- 
tempting to  pass  oyer  a  footbridge  forming  a 
part  of  a  sidewalk  was  injured  because  of  its 
defective  condition,  which  the  city,  having  no- 
tice thereof,  had  negligently  permitted  to  con- 
tinue, is  sufficient  though  it  is  not  expressly 
stated  that  the  negligence  was  the  proximate 
cause  of  the  injury,  and  though  a  motion  to 
require  the  pleading  to  be  made  more  specific 
as  to  the  defects  in  the  bridge  would  have  been 
well  taken. 

Appeal  from  Circuit  Oourt,  Johnson  Coun- 
ty; W.  J.  Buckingham,  Judge. 

Action  by  EJmella  Davenport  against  the 
city  of  Franklin.  From  a  judgment  in  favor 
of  the  plaintiff,  defendant  appeals.    Affirmed. 

Will  Featbemgill  and  Miller  &  Baruett, 
for  appellant  Deupree  &  Siacic,  for  appel- 
lee. 


ROBY,  J.  The  averments  of  appellee's 
complaint,  so  far  as  material  at  this  time, 
were  to  the  effect  that  on  October  26,  1901, 
at  the  intersection  of  Johnson  avenue  and 
Ohio  street,  In  the  city  of  Franklin,  there 
was  a  footbridge  for  foot  passengers  over  a 
ditch  called  "Roaring  Run,"  which  It  was 
the  duty  of  said  city  to  maintain  and  keep 
in  repair,  it  being  a  part  of  the  sidewalk 
along  Ohio  street,  and  under  the  control  of 
said  city;  tliat  for  a  long  time  prior  to  said 
day  said  bridge  bad  been  dangerous  to  per- 
sons passing  over  the  same.  In  that  its  tim- 
bers had  become  rotten,  decayed,  and  sunk- 
en in  the  earth,  of  which  condition  the  city 
bad  notice  prior  to  said  day,  and  negligently 
permitted  said  bridge  to  remain  In  said  dan- 
gerous condition;  that  on  said  day,  and  while 
the  bridge  was  in  the  dangerous  condition 
aforesaid,  plaintiff  attempted  to  pass  over 
said  bridge,  and  by  reason  of  said  defective 
condition,  caused  by  the  neglect  of  said  city 
to  repair  the  same,  she  fell,  broke  her  arm, 
and  otherwise  bruised  and  hurt  herself.  The 
issue  was  made  by  a  general  denial.  A  ver- 
dict was  returned  and  judgment  rendered  in 
favor  of  appellee  for  $450.  The  assignments 
of  error  which  have  not  been  waived  go  to 
the  sufficiency  of  the  complaint.  The  specif- 
ic objection  urged  against  It  under  different 


assignments  Is  that  it  does  not  therein  ap- 
pear that  the  negligence  of  the  city  was 
the  proximate  cause  of  the  Injury.  The  par- 
ticulars of  the  alleged  defect  in  the  bridge  are 
not  detailed,  and  a  motion  to  require  the 
pleading  to  be  made  more  specific  in  that  re- 
gard would  have  been  well  taken,,  but  it  has 
been  long  settled  that  a  general  allegation  of 
negligence  is  sufficient  to  withstand  a  demur- 
rer to  the  complaint  for  want  of  facts,  and 
that  under  such  allegation  the  facts  consti- 
tuting negligence  may  be  given  in  evidence. 
Railroad  v.  Wynant,  100  Ind.  163.  The  aver- 
ment is.  In  effect,  that  a  footman  attempt- 
ing to  pass  over  a  footbridge  forming  a  part 
of  a  sidewalk  of  a  city  was  injured  because 
of  the  defective  condition  of  such  bridge, 
which  the  city,  having  notice  thereof,  had 
negligently  permitted  to  continue.  If  the 
fact  thus  stated  is  true,  the  cause  of  the  ac- 
cident was  the  negligence  of  the  elty.  It  is 
not  necessary  to  use  the  term  "proximate 
cause"  in  the  complaint.  The  averment  that 
the  defect  complained  of  caused  the  injury 
is  sufficient  The  complaint  under  consider- 
ation does  not  leave  the  cause  of  the  acci- 
dent to  conjecture,  although  it  falls  to  set 
out  the  details  connected  therewith  so  folly 
as  might  have  been  done. 
Judgment  affirmed. 


(31  Ind.  App.  643) 

STOY  T.  BLEDSOE  et  aL 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Nov.  19,  1903.) 

NOTES— ANSWER— ALLESQATIONS  OP  FAILURE 
OP  CONSIDERATION  —  SUFFICIENCY  —  PUR- 
CHASE OF  NOTES  AFTER  MATURITY— ASSIGN- 
MENT OF  ERRORS— SUFFICIENCY— WAIVER. 

1.  An  assignment  of  error  that  the  court  erred 
in  overruling  objections  to  the  admission  of 
evidence,  to  be  available  on  appeal,  must  have 
been  assigned  as  a  reason  for  a  new  trial. 

2.  The  snfSciency  of  an  answer  cannot  be 
raised  for  the  first  time  in  the  Appellate  Court 
by  an  assignment  of  error. 

3.  An  assignment  of  error  challenging  the  suf- 
ficiency of  two  paragraphs  of  a  pleading  jointly 
is  not  available  if  one  of  them  is  sufficient  on 
demurrer. 

4.  The  answer  of  defendant  in  an  action  on 
notes  and  to  foreclose  a  mortgage  securing 
them,  which  alleged  that  he  gave  the  notes  for 
personal  property  purchased  from  the  payee, 
and  at  the  time  of  the  sale  and  execution  of 
the  notes  the  payee  did  not  have  the  legal  title 
to  the  property  t)ecau8e  of  the  existence  of  an 
unpaid  mortgage  thereon  in  favor  of  a  third 
person,  of  whicn  defendant  had  then  no  knowl- 
edge; that  the  property  was  taken  from  defend- 
ant and  sold  under  an  execution  against  the 
payee  before  any  of  the  notes  for  the  purchase 
price  became  due;  that  defendant  appealed  to 
the  payee  for  the  restoration  of  the  property, 
which  he  assured  him  be  would  do;  and  that 
plaintiff,  as  assignee  of  the  notes  and  mort- 
gage, knew  these  facts  when,  he  took  the  as- 
signment of  the  same — was  sufficient  to  bar  a 
recovery. 

5.  A  purchaser  of  notes,  one  of  which  Is  past 
due  and  wholly  unpaid,  together  with  the  mort- 
gage securing  them,  which  stipulates  that  a 
failure  to  pay  any  of  the  notes  at  maturity  shall 
make  all  of  the  notes  due  and  collectible,  is 
merely  a  purchaser  of  past-due  and  dishonored 
negotiable  paper. 
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6.  Findings  that'  plaintiff  suing  on  notes  and 
,to  foreclose  a  mortgage  securing  them  did  not 

know,  when  taking  an  assignment  of  them, 
what  the  consideration  was  for  the  execution 
of  the  notes,  but  that  when  he  took  the  notes 
and  mortgage  all  the  notes  were  past  dne  un- 
der the  terms  of  the  mortgage,  justified  the  con- 
clusion that  plaintiff  was  not  entitled  to  recov- 
er, where  the  court  also  found  that  there  was  a 
failure  of  the  consideration  of  the  notes. 

7.  An  assignment  of  error  not  discussed  by 
appellant  on  appeal  will  be  deemed  waived. 

Appeal  from  Circuit  Court,  Martin  County; 
C.  B.  Rogers,  Special  Judge. 

Action  by  William  L.  Stoy  against  An- 
thony Bledsoe  and  another.  From  a  judg- 
ment for  defendants,  plaintiff  appeals.  Af- 
firmed. 

Marshall  &  Carrlco,  for  appellant.  McCor- 
mick  &  Oilklson,  for  appellees. 


WILEY,  J.  November  28,  1900,  appellee 
Anthony  Bledsoe  executed  to  one  Hughs  two 
notes  for  $100  each,  payable  at  a  bank  with- 
in this  state,  one  of  which  notes  was  due 
August  28, 1901,  and  the  other  one  year  from 
date.  To  secure  their  payment  Bledsoe  ex- 
ecuted a  mortgage  on  certain  real  estate,  in 
which  his  wife,  his  coappellee,  Joined.  The 
mortgage  was  duly  recorded.  December  6, 
1900,  Hughs  assigned  the  notes  and  mortgage 
to  Houghton  and  Moser,  who,  on  September 
2,  1901,  assigned  the  same  to  said  Hughs, 
who,  on  September  11th  following,  assigned 
said  notes  and  mortgage  to  appellant  without 
recourse.  The  several  assignments  of  mort- 
gage were  duly  acknowledged  and  recorded. 
Appellee  Anthony  Bledsoe  at  the  same  time 
executed  a  chattel  mortgage  to  said  Hughs 
upon  a  span  of  mules,  wagon,  etc.,  which 
he  had  purchased  of  Hughs,  to  secure  the 
payment  of  the  notes  sued  on,  and  this  mort- 
gage was  also  assigned  to  Houghton  and 
Moser.  Appellant,  as  assignee,  sued  on  the 
notes  and  to  foreclose  the  mortgage  covering 
the  real  estate.  The  cause  was  put  at  issue 
by  answer  and  reply.  Trial  by  the  court, 
and  upon  proper  request  the  court  made  a 
special  finding  of  facts  and  stated  its  con- 
clusions of  law  thereon.  The  conclusions  of 
law  were  to  the  effect  that  appellant  was 
not  entitled  to  recover,  etc. 

There  are  five  specifications  In  appellant's 
assignment  of  errors,  viz.:  (1)  That  the  court 
erred  In  overruling  the  demurrer  to  the  sec- 
ond and  third  paragraphs  of  answer;  (2) 
the  court  erred  In  its  conclusions  of  law; 
(3)  the  court  erred  in  overruling  appellant's 
objection  to  the  admission  of  certain  evi- 
dence; (4)  that  appellee's  answer,  nor  either 
paragraph,  does  not  state  facts  sufficient  to 
constitute  a  defense,  etc.;  and  (5)  the  court 
erred  In  overruling  appellant's  motion  for  a 
new  trial. 

The  third  and  fourth  specifications  do  not 
present  any  question  for  review.  The  only 
way  the  question  was  attempted  to  be  raised 
by  the  third  was  to  assign  It  as  a  reason 
for  a  new  trial.    As  to  the  fourth,  It  has 


many  times  been  ruled  that  the  sufflclenoy 
of  an  answer  cannot  be  raised  for  the  first 
ti^ne  In  an  appellate  tribunal  by  an  assign- 
ment of  error.    Elwood,  etc.,  Co.  v.  Harting. 

21  Ind.  App.  408,  52  N.  B.  621;  Austin  t. 
McMalns,  14  Ind.  App.  614,  43  N.  E.  141. 
Stephens  v.  Smith,  27  Ind.  App.  507,  61  X. 
E.  745;  City  of  Evansville  v.  Martin,  103. 
Ind.  206,  2  N.  E.  596;  State  ex  rel.  v.  Curry, 
134  Ind.  33,  33  N.  B.  685. 

The  first  specification  challenges  the  suffi- 
ciency of  the  second  and  third  paragraphs 
of  answer  Jointly.  -It  follows  that,  if  either 
of  them  Is  sufficient  to  withstand  a  demur- 
rer, the  assignment  is  not  available,  even 
though  the  other  might  be  bad.  American 
Tin-Plate  Co.  t.  Guy,  25  Ind.  App.  588.  58 
N.  B.  738;  Eahn  v.  Gavlt,  23  Ind.  App.  274, 
55  N.  E.  268;   Colles  v.  Lake  City,  etc.,  Co., 

22  Ind.  App.  86,  53  N.  E.  256;  Town  of 
Thorntown  v.  Fugate,  21  Ind.  App.  537,  52  N. 
E.  7C3;  Boots  v.  Ristine.  146  Ind.  75,  44  N. 
B.  15;  City  of  South  Bend  v.  Turner,  156 
Ind.  418,  60  N.  E.  271,  64  L.  R.  A.  396,  8.1 
Am.  St  Rep.  200.  We  will  first  consider 
the  second  paragraph  of  answer.  This  par- 
agraph attempts  to  set  up  facts  showing  that 
the  consideration  for  which  the  notes  in  salt 
were  given  had  wholly  failed  before  they 
were  assigned  to  appellant,  and  that  he  took 
them  with  knowledge  of  that  fact  It  Is 
averred  that  the  notes  were  given  for  a  span 
of  mules  and  other  personal  property  pur- 
chased of  Hughs  by  appellee  Anthony,  and 
that  the  mortgage  was  given  to  secure  their 
payment;  that  at  the  time  of  said  sale  and 
the  execution  of  the  notes,  appellant's  assign- 
or did  not  have  a  legal  title  to  said  property, 
in  that  there  was  an  unpaid  mortgage  upon 
said  property  In  favor  of  Houghton  and  SIos- 
er  for  $250,  and  that  appellees  bad  no  knowl- 
edge thereof;  that  at  the  time  said  notes 
were  executed  appellees  also  executed  a  chat- 
tel mortgage  on  the  property  purchased  of 
said  Hughs  as  an  additional  security;  that 
Immediately  after  appellees  got  possession 
of  said  property  it  was  levied  upon  by  the 
sheriff  of  Martin  county  by  virtue  of  an  ex- 
ecution Issued  from  the  Martin  circuit  court 
in  favor  of  one  Baker  against  said  Hughs; 
that  immediately  thereafter  they  called  ui>- 
on  appellant's  assignor  to  secure  said  prop- 
erty for  them,  and  were  Informed  by  said 
Hughs  that  said  property  belonged  to  Hough- 
ton and  Moser  by  virtue  of  a  mortgage  ex- 
ecuted to  them  by  said  Hughs  prior  to  the 
sale  of  the  property  to  appellee  Anthony, 
and  told  said  Anthony  to  give  himself  no  fur- 
ther trouble  concerning  said  property;  that 
said  Houghton  and  Moser  would  take  the 
property  under  their  mortgage.  It  Is  fur- 
ther alleged  that  immediately  thereafter  said 
Houghton  and  Moser  filed  a  suit  in  the  Mar- 
tin circuit  court  to  recover  possession  of  said 
property,  and  claimed  in  the  tr^il  of  the  cause 
that  they  held  the  notes  and  mortgage  of 
appellees  upon  which  this  suit  was  brought 
and  the  chattel  mortgage  covering  said  prop- 
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erty,  executed  by  said  Anthony,  as  collateral 
security  for  the  payment  of  their  debt 
against  Hughs,  secured  by  a  chattel  mort- 
gage on  the  property,  given  by  said  Hughs, 
which  mortgage  was  unpaid  and  unsatisfied, 
and  obtained  possession  of  said  property  be- 
fore said  Hughs  sold  it  to  appellee  Anthony; 
that  said  court  upon  trial  awarded  said  prop- 
erty to  Houghton  and  Moser,  and  thereupon 
appellee  Anthony  immediately  demanded  of 
Houghton  and  Moser  a  return  to  htm  there- 
of, which  they  refused;  that  when  said  prop- 
erty was  taken  from  appellee,  and  when  said 
cause  was  tried  In  the  Martin  circuit  court, 
none  of  the  notes  sued  on  were  due,  and  that 
the  notes  and  mortgage  sued  on  were  due 
before  they  were  assigned  to  appellant.  The 
facts  stated  In  this  paragraph  of  answer  are 
sufficient  to  bar  a  recovery.  The  answer 
avers  facts  showing  that  the  consideration 
for  the  notes  and  mortgage  had  wholly  fail- 
ed, and  that  the  appellant  knew  thereof 
when  he  took  an  assignment  of  them.  The 
property  was  taken  from  him  upon  an  execu- 
tion against  his  vendor,  and  he  appealed 
to  him  to  protect  him,  and  restore  to  him  his 
property.  He  received  an  assurance  that 
this  would  be  done.  The  property  was  Anal- 
ly taken  possession  of  by  the  persons  to 
whom  Hughs  assigned  the  notes  and  the 
chattel  mortgage,  and  was  sold  by  virtue  of 
the  mortgage  to  pay  a  debt  for  which  the 
original  mortgagee  was  liable,  and  sold  be- 
fore any  of  the  notes  secured  by  the  mort- 
gage became  due.  The  loss  of  the  property 
was  without  any  fault  on  the  part  of  the 
appellee,  and  he  bad  a  right  to  look  to  Hughs 
and  Houghton  and  Moser  to  protect  bis  In- 
terest. Again,  the  mortgage  sued  on  shows 
that  the  notes  secured  by  it  were  due  when 
they  were  assigned  to  appellant.  The  notes 
sued  on  were  dated  November  28,  1900,  and 
were  due  in  9  and  12  months  from  date. 
They  were  assigned  to  appellant  September 
11,  1901.  The  nine-months  note  matured  Au- 
gust 28,  1901,  and  on  Its  face  was  past  due 
at  the  date  of  the  assignment,  and  was 
wholly  unpaid.  Tbe  mortg^age  contained  a 
clause  to  the  effect  that,  on  a  failure  to  pay 
any  one  of  said  notes  at  maturity,  all  of 
them  were  to  be  due  and  collectible.  Appel- 
lant took  an  assignment  of  the  notes  and 
mortgage  chargeable  with  a  knowledge  of 
that  provision  of  tbe  mortgage,  and  he  was 
bound  to  know  that  by  the  terms  of  the 
mortgage  both  of  the  notes  were  past  due. 
Marion  Bond  Co.  v.  Blakely  (Ind.  App.)  65 
N.  E.  291;  Indiana  Bond  Co.  v.  Bruce,  13 
Ind.  App.  530,  41  N.  B.  958;  Moore  v.  Sar- 
gent, 112  Ind.  484,  14  N.  E.  466;  Jones  T. 
8chulmeyer,  39  Ind.  119;  Buchanan  v.  Berk- 
shire Life  Ins.  Co..  96  Ind.  510.  Although 
the  notes  are  negotiable  instruments,  ap- 
pellant cannot  be  regarded  as  an  innocent 
purchaser  without  notice,  for  one  of  the  in- 
struments he  purctiased  by  its  very  terms 
showed  that  he  was  purchasing  past-due  and 
dishonored  paper,  and  by  the  terms  of  tbe 


mortgage  both  were  past  due;  and  appellee 
has  the  same  defense  as  though  the  action 
was  being  prosecuted  in  the  name  of  tbe 
original  payee  and  mortgagee.  Green  et  al. 
V.  Lonthaln,  49  Ind.  139;  Norton  on  Bills 
and  Notes,  pp.  199,  200;  1  Ames,  Bills  and 
Notes,  743. 

The  demurrer  to  the  second  paragraph  of 
answer  was  properly  overruled.  Under  the 
authorities  above  cited  appellant  is  not  enti- 
tled, under  his  assignment  of  error,  to  have 
considered  the  objections  he  urges  to  the 
sufficiency  of  the  third  paragraph  of  answer. 

This  leaves  for  consideration  the  conclu- 
sions of  law  and  the  overruling  of  the  mo- 
tion for  a  new  trial.  The  facts  specially 
found  by  tbe  court  are  in  substantial  har- 
mony with  those  pleaded  in  the  second  par- 
agraph of  answer,  except  it  is  found  that  ap- 
pellant, when  he  took  an  assignment  of  the 
notes  and  mortgage,  did  not  know  what  the 
consideration  was  for  the  execution  of  the 
notes.  Tbe  court  also  found  that  said  notes 
and  mortgage  were  assigned  September  11, 
1901,  and  that  by  the  terms  of  the  moftgage 
both  notes  were  due.  The  court's  conclu- 
sions of  law  were  that  appellant  was  not  en- 
titled to  recover,  and  that  appellees  should 
have  judgment  for  costs.  Under  the  facts 
found  and  the  authorities  above  cited  the 
court  correctly  applied  the  law  in  the  con- 
clusions stated.  Appellant  has  waived  his 
right  to  have  considered  his  fifth  specifica- 
tion of  tbe  assignment  of  error  by  falling 
to  discuss  it.  The  case  was  decided  on  its 
merits,  and  tbe  rights  of  the  parties  were 
equitably  and  correctly  determined. 

Judgment  affirmed. 


(SI  Ind.  App.  60S) 
INDIANAPOLIS  ST.  RT.  CO.  v.  DAWSON. 
(Appellate  Court  of  Indiana,  Division  No.  2. 
Nov.  17,  1908.) 

CARRIERS— NEOLIGENCBJ— DANGEROUS  PREM- 
ISES —  INVITATION  —  OWNER'S  KNOWLBDOB 
OF  DANGER— LIABILITY— EVIDENCE. 

1.  Where  a  street  railway  owning  a  park 
reached  by  its  lines,  and  maintaining  attrac- 
tions for  the  public  there,  has  knowl^ge  that 
there  is  a  conspiracy  on  the  part  of  certain  per- 
sons to  assault  any  colored  persons  visiting  tb« 
park,  and  knows  of  acts  of  violence  committed 
pursuant  to  snch  design,  but  it  transports  col- 
ored persons  there  without  warning  them  of 
the  danger,  and  they  are  assaulted,  pursuant  to 
the  conspiracy,  the  company's  employes  making 
no  attempt  to  interfere,  the  railway  company 
is  liable  for  the  injuries. 

2.  In  an  action  for  such  injuries,  evidence  of 
prior  assaults  committed  on  colored  persons  at 
the  park,  and  articles  published  in  daily  papers 
describing  tbe  occurrences,  were  admissible. 

Appeal  from  Superior  Ctourt,  Marlon  Coun- 
ty; Vincent  G.  Clifford,  Special  Judge. 

Action  by  George  J.  Dawson  against  the 
Indianapolis  Street  Railway  Company.  Prom 
a  judgment  in  favor  of  plaintiff  for  the  sum 
of  $500,  defendant  appeals.    Affirmed. 

Winter  &  Winter  and  WUl  H.  Latta,  for 
appellant  I.  D.  Blair  and  O.  V.  Royall,  for 
appelleei 
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ROBY,  J.  Action  by  appellee.  Verdict 
and  judgment  for  $500.  Demurrers  to  first 
and  second  paragraphs  of  complaint  overrul- 
ed.   Motion  for  a  new  trial  overruled. 

It  is  averred  in  the  first  paragraph  of  com- 
plaint, in  substance,  as  extracted  from  a  mul- 
titude of  words :  That  appellant  was,  on  Au- 
gust 25,  1901,  a  corporation  operating  a  street 
railway  system  in  Indianapolis  and  was  a 
common  carrier  for  hire.  That  It  owned  a 
park  near  said  city,  and  maintained  certain 
attractions  thereon  to  induce  persons  to  ride 
on  its  cars  inviting  them  to  said  park.  On 
the  day  named  it  gave  a  free  band  concert 
therein,  the  same  having  been  extensively 
advertised  prior  thereto.  That  on  said  day 
appellee,  accompanied  by  a  lady,  took  pas- 
sage upon  one  of  its  regular  cars,  and  was 
conveyed  to  said  park.  That  a  large  num- 
ber of  persons  were  dally  transported  there- 
to, among  them  a  large  number  of  lawless 
persons  who  were  hostile  to  colored  people,  of 
whom  appellee  was  one,  their  names  being 
unknown  to  plaintiff,  and  who  had  long  be- 
fore said  day  entered  into  a  conspiracy  "to 
suppress,  molest,  assault,  and  Insult  colored 
people  generally  who  might  visit  said  park." 
That  in  pursuance  of  such  conspiracy  said 
persons  assaulted  and  beat  appellee,  and 
drove  him  from  the  park.  That  be  and  his 
companion  demeaned  themselves  in  a  lady- 
like and  gentlemanly  manner,  but  upon  ar- 
riving at  the  park  were  set  upon  by  a  large 
number  of  white  boys  and  young  men,  appel- 
lee being  assaulted  and  beaten  by  them. 
That  appellant  had,  and  had  had  for  a  long 
lime  prior  to  said  day,  full  notice  and  knowl- 
«;dge  of  said  conditions,  and  of  the  unlawful 
purposes  aforesaid,  and  of  acts  of  violence 
committed  thereunder,  but  took  no  steps  to 
prevent  such  conduct.  That  early  In  the  aft- 
ernoon of  said  day  said  lawless  men  and  boys 
began  marching  and  drilling  openly  in  said 
park  preparatory  to  an  attack  upon  any  col- 
ored male  person  who  should  be  found  there 
later,  appellant  taking  no  steps  to  prevent 
such  conduct  or  to  notify  colored  people  of 
the  danger,  although  it  bad  knowledge  there- 
of. That  neither  appellant  nor  its  officers 
made  any  objection  to  the  open  and  notorious 
gathering  of  white  men  and  boys  for  the  un- 
lawful purpose  stated.  That  it  was  negligent 
and  Indlfterent  In  not  employing  and  using  a 
sufficient  number  of  guards  and  policemen  to 
maintain  the  peace.  That  two  of  Its  guards 
or  policemen  aided  and  abetted  the  wrong 
done  appellee  by  standing  by  while  he  was 
being  unmercifully  beaten  by  said  crowd  of 
lawless  white  men  and  boys,  and  offering  him 
no  assistance,  although  they  were  able  to  do 
so,  and  could  have  prevented  injury  to  him. 
"Wherefore,  by  reason  of  the  matters  therein 
stated,  the  plaintiff  has  been  damaged,"  etc. 
The  second  paragraph  of  complaint  Is  some- 
what more  extended  than  the  first  one,  but 
for  the  purpose  of  this  opinion  the  statement 
made  is  sufficient 

The  pleading  charges  appellant  with  notice 


of  the  allied  conspiracy,  with  acquiescence 
therein,  and,  by  its  guards  or  policemen,  with 
passive  participation  In  the  actual  assault 
made  upon  appellee.  "When  one  expressly  or 
by  implication  invites  others  to  come  upon 
bis  premises,  whether  for  business  or  any 
other  purpose,  It  Is  his  duty  to  be  reasonably 
sure  that  he  is  not  inviting  them  into  danger, 
and  to  that  end  he  must  exercise  ordinary 
care  and  prudence  to  render  the  place  reason- 
ably safe  for  the  visit."  Cooley,  Torts  (2d 
Ed.)  718;  Howe  v.  Ohmart,  7  Ind.  App.  33, 
38,  33  N.  E.  466;  Richmond  v.  Moore's  Adm'r 
(Va.)  27  S.  E.  70,  37  L.  R.  A.  258;  North  Man- 
chester V.  \^^cox,  4  Ind.  App.  141,  30  N.  E. 
202;  Penso  v.  McOormlck,  125  Ind.  116,  25 
N.  £.  156,  9  L.  R.  A.  313,  21  Am.  St.  Rep.  211. 
No  case  has  been  cited  or  found  where  the 
premises  upon  which  the  injury  complained 
of  occurred,  and  to  which  the  complainant 
came  by  invitation,  were  made  unsafe 
through  a  conspiracy  of  the  nature  set  up 
herein.  Danger  usually  has  been  attributed 
to  some  defect  in  the  premises  themselves. 
But  as  a  matter  of  principle  it  is  quite  as 
reprehensible  to  invite  one  knowing  that  an 
enemy  is  awaiting  him  with  intent  to  assault 
and  beat  him  as  it  would  be  to  Invite  bim 
without  having  made  the  floor  or  the  stair- 
way secure.  One  attending  an  agricultural 
fair  in  response  to  a  general  invitation  ex- 
tended to  the  public  has  been  awarded  dam- 
ages against  the  association  where  his  horse 
was  killed  by  target  shooting  upon  a  part  of 
the  ground  allowed  for  such  purpose.  Con- 
radt  V.  Clauve,  93  Ind.  476,  47  Am.  Rep.  388. 
Judgments  have  also  been  sustained:  When 
spectators  rushed  upon  a  race  track,  caus- 
ing a  collision  between  horses  being  driven 
thereon.  North  Manchester,  etc.,  v.  Wilcox. 
4  Ind.  App.  141,  30  N.  E.  202.  When  an  open- 
ing was  left  In  a  fence  surrounding  a  race 
track,  through  which  one  of  the  horses  run- 
ning went  among  the  spectators.  Windeler 
V.  Rush  Go.  Association,  27  Ind.  App.  92,  59 
N,  E.  209,  60  N.  B.  954.  Where  horses  were 
started  on  a  race  track  in  opposite  directions 
at  the  same  time,  causing  collision.  Fair- 
mount  V.  Downey,  146  Ind.  503,  45  N.  E.  696. 
Where  a  horse  with  a  vicious  habit  of  track 
bolting  was  permitted  to  mn  In  a  race,  such 
horse  bolting  the  track,  causing  injury.  Lane 
V.  Minn.  St  Ag.  Society  (Minn.)  64  N.  W. 
382,  29  L.  R.  A.  708.  Recognizing  the  rule  of 
reasonable  care  to  make  the  premises  safe, 
a  recovery  was  denied  in  the  absence  of  any 
evidence  of  the  immediate  cause  of  a  horse 
running  through  the  crowds.  Hart  v.  Wash- 
ington Park  Clnb,  157  111.  9,  41  N.  E.  620, 
29  L.  R.  A.  492,  48  Am.  St  Rep.  298.  Whwe 
a  street  car  company  maintained  a  park  as  a 
place  of  attraction  for  passengers  over  its  line, 
and  the  falling  of  a  pole  used  by  one  making 
a  balloon  ascension  under  a  contract  injured 
a  bystander,  recovery  was  allowed,  the  rule 
being  announced  that  the  company  must  use 
proper  care  to  protect  Its  patrons  from  dan- 
ger while  on  its  grounds.    Richmond  By.  Co. 
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V.  Moore's  Adm'r  (Va.>  27  S.  E.  70,  37  L.  B. 
A.  ^8.  Wbere  a  street  car  company  main- 
tained a  large  stage  for  exhibitions,  In  a 
pleasure  resort  owned  by  It,  and  made  a  writ- 
ten contract  with  a  manager,  by  which  the 
latter  furnished  yarlous  entertainments, 
among  which  was  target  shooting,  one  in- 
jured by  a  split  bullet  was  allowed  to  recover, 
it  being  held  that  he  might  safely  rely  on 
those  who  provided  the  exhibition  and  invited 
liis  attendance  to  take  due  care  ta>  make  the 
place  safe  from  such  injury  as  be  received; 
the  question  of  due  care  being  one  for  the 
Jury.  Thompson  v.  Lowell,  170  Mass.  577, 
49  N.  E.  913,  40  L.  R.  A.  345,  64  Am.  St.  Rep. 
323;  Curtis  v.  Kiley,  153  Mass.  123,  26  N.  B. 
421.  The  duty  of  common  carriers  to  pro- 
tect their  passengers  frcim  injury  on  account 
of  unlawful  violence  by  persons  not  connect- 
ed with  tbelr  service  has  frequently  furnish- 
ed material  for  Judicial  consideration.  The 
New  Jersey  Court  of  Errors  and  Appeals  ap- 
proved of  an  exhaustive  and  carefully  con- 
sidered opinion  delivered  by  the  Supreme 
Court  of  that  6tate  to  the  efCect  that  a  pas- 
senger who,  while  attempting  to  have  her 
baggage  checked,  was  knocked  down  and  in- 
jured by  cabmen,  in  no  sense  servants  of  the 
carrier,  scuffling  on  a  passageway  under  its 
control,  might  recover  against  it.  Exton  v. 
Railroad  Co.,  63  N.  J.  Law,  356,  46  Atl.  1099. 
56  L.  R.  A.  508.  In  what  seems  to  have  been 
a  pioneer  case,  it  was  held  by  the  Supreme 
Court  of  Pennsylvania  in  1866  that  it  was  the 
duty  of  the  trainmen  on  a  passenger  train  to 
exert  the  forces  at  their  disposal  to  prevent 
injury  to  passengers  by  others  fighting  in  the 
car.  Pittsburgh  v.  Hinds,  53  Pa.  512,  91 
Am.  Dec.  224.  Ten  years  later  the  Supreme 
Court  of  Mississippi,  after  very  exhaustive 
arguments  by  eminent  counsel  of  national 
reputation,  reached  the  same  conclusion.  N. 
O.,  etc.,  Ry.  Co.  v.  Burke,  53  Miss.  200,  24 
Am.  Rep.  689.  Without  further  elaboration, 
it  may  safely  be  said  that  the  unusual  char- 
acter of  an  alleged  peril,  from  which  it  is 
averred  the  appellant  did  not  use  due  care 
to  protect  its  visitors,  does  not  afCect  the 
right  of  recovery,  it  being  otherwise  Justified. 
The  demurrers  were  therefore  correctly  over- 
ruled. 

Evidence  was  introduced  of  other  prior  as- 
saults at  said  park  upon  colored  persons,  and 
articles  previously  published  by  dally  news- 
papers in  the  city  describing  such  occurren- 
ces were  also  admitted.  In  order  to  deter- 
mine whether  appellant  used  due  care,  it  was 
essential  to  show  its  knowledge  or  means  of 
information  relative  to  the  conditions  alleged 
to  exist  rendering  it  dangerous  for  appellee 
to  visit  the  park.  The  evidence  of  similar 
occurrences  was  competent  as  tending  to 
show  notice  of  the  conditions.  Toledo,  etc., 
V.  Milligan,  2  Ind.  App.  278,  28  N.  E.  1019; 
Delphi  V.  Lowery,  74  Ind.  520,  39  Am.  Rep. 
08;  Goshen  v.  England,  119  Ind.  368,  375, 
21  N.  El  977,  6  L.  R.  A.  253.  The  facts  up- 
on which  appellant's  liability  depends  other- 
*  Superseded  by  opinion,  73 


wise  than  heretofore  considered  were  ques- 
tions for  the  determination  of  the  Jury. 
There  was  evidence  tending  to  establish,  and 
from  wbjch  the  Jury  might  properly  find,  tbe 
existence  of  such  facts.  Appellant  and  its 
officers  appear  to  have  displayed  indlfterence 
to  the  conditions  existing  which  it  and  they 
could  not  well  help  knowing.  This  may 
have  been  due  to  the  idea,  sometimes  enter- 
tained, that  as  to  acts  of  lawlessness  it  is  a 
sufficient  duty  of  citizenship  to  be  indifCerent. 
Such  idea  is  entirely  erroneous. 
Judgment  affirmed. 


FIELD  V.  CAMPBELL.* 
(Appellate  Court  of  Indiana.    Nov.  20,  1903.) 

HUSBAND  AND  WIPE— SBPARATB  PROPERTY 
OP  WIFE— MORTGAGES— VAUDITY. 

1.  Under  Burns'  Rev.  St.  1901,  §  6964,  de- 
claring that  a  married  women  shall  not  enter 
into  any  contract  of  suretyship,  and  such  con- 
tracts as  to  her  shall  be  void,  a  mortgage  exe- 
cuted by  a  married  woman  on  her  separate  es- 
tate to  indemnify  her  husband's  sureties  is  not 
absolutely  void,  but  voidable  merely,  and  is 
therefore  valid  until  avoided  by  her  by  some 
affirmative  action. 

2.  Where  a  married  woman  executed  a  mort- 
gage on  her  separate  estate  to  indemnify  her 
husband's  sureties,  and  subsequently  obtained 
a  new  loan  on  that  and  other  separate  property 
to  pay  the  mortgage  debt,  she  could  not  defeat 
the  subsequent  morigage  on  the  ground  that  it 
was  executed  as  surety  merely. 

Robinson,  O.  J.,  and  Comstock,  J.,  dissenting. 

On  petition  for  rehearing.     Petition  de- 
nied. 
For  former  opinion,  see  67  N.  B.  1040. 

ROBY,  J.  "A  married  woman  shall  not 
enter  into  any  contract  of  suretyship,  •  •  • 
and  such  contracts,  as  to  ber,  shall  be  void." 
Section  6964,  Bums'  Rev.  St.  1901.  The  use 
of  the  word  "void"  In  this  section  of  the 
statute  is  responsible  for  some  apparent  con- 
fusion as  to  what  constitutes  a  valid  Hen, 
within  tbe  meaning  of  FItzpatrick  v.  Papa, 
89  Ind.  17,  and  other  cases  heretofore  cited. 
The  late  and  well-considered  cases  all  treat 
such  contracts  as  voidable  at  the  election 
of  the  married  woman.  It  follows  that  the 
mortgage  executed  by  appellant  to  indemnify 
her  husband's  sureties  might  have  been 
avoided  by  her.  If  It  were  void,  her  fail- 
ure to  repudiate  would  Infuse  no  vitality 
Into  it.  The  contention  of  appellee's  counsel 
on  this  petition  would  be  correct  if  the  mort- 
gage were  void.  Shirk  v.  Stafford  (Ind.  App.) 
67  N.  E.  542;  Austin  v.  Davis,  128  Ind.  472, 
26  N.  E.  890,  12  L.  H.  A.  120,  25  Am.  St 
Rep.  456.  However,  the  indemnifying  mort- 
gage, as  it  stood,  was  a  lien  upon  her  land, 
and  until  some  affirmative  action  avoiding 
It  was  taken  by  her  it  was  as  valid  as  any 
mortgage.  She  secured  the  discbarge  of  the 
Hen,  not  by  legal  proceedings  and  an  elec- 
tion to  disaffirm,  but  by  payment.  Had  she 
simply  renewed  her  obligation,  the  mere 
change  in  form  of  the  evidence  of  Indebted- 

N.  B.  260.    Bebearlng  denied. 
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nes8  would  in  no  wise  affect  her  light  to  In- 
voke the  aid  of  the  statute.  Wolf  v.  Zim- 
merman. 127  Ind.  486.  26  N.  E.  173.  She  did 
not  renew.  The  sureties  to  whom  the  first 
mortgage  was  made  are  no  longer  concerned. 
There  is  no  connection  or  sameness  between 
the  Indemnifying  mortgage  and  the  one  in 
suit.  Mrs,  Field  paid  the  debt  because  of 
which  the  indemnifying  mortgage  was  made 
possible.  For  the  payment  of  that  debt  she 
was  in  no  wise  bound.  She  was  not  In  de- 
fault to  the  county.  The  validity  of  the 
mortgage  in  suit  does  not  rest  on  the  hy- 
pothesis that  the  debt  paid  was  her  debt. 
She  desired  to  release  her  land  from  the 
lien  of  a  mortgage  which  she  had  given. 
She  could  accomplish  the  end  desired  In  vari- 
ous ways.  She  was  under  no  obligation  to 
select  any  one  of  them.  She  was  under  no 
obligation  to  release  the  land  at  all.  If  she 
did  not  choose  to  do  so,  no  one  could  choose 
for  her.  Payment  having  been  made,  the 
Indemnifying  mortgage  became  functus  of- 
flclo.  The  money  thus  expended  inured  to 
the  benefit  of  her  estate.  Neither  is  It  ma- 
terial as  to  where  sbe  procured  money.  She 
might  have  had  It  In  the  bank.  She  might 
have  sold  her  real  estate,  and  applied  the 
proceeds.  Rogers  v.  Shewmaker  (Ind.  App.) 
60  N.  m  462,  87  Am.  St.  Sep.  274.  A  por- 
tion of  the  lands  covered  by  the  first  mort- 
gage are  not  included  in  the  one  in  suit. 
By  the  payment  made,  even  considering  the 
mortgage  in  suit  as  connected  with  the  prior 
one,  her  estate  was  therefore  benefited  by 
such  payment.  If  a  valid  lien  means  an 
"enforceable  Hen,"  as  argued,  then  the  wife 
could  not  discharge  any  mortgage  by  pay- 
ment to  which  a  defense  might  successfully 
be  interposed  upon  any  ground  whatever, 
necessitating,  upon  the  trial  of  a  foreclosure 
proceeding  against  a  married  woman,  the  de- 
cision of  other  possible  prior  suits  without 
limit  Men  frequently,  in  the  exercise  of 
business  sagacity,  prefer  to  pay  doubtful 
claims,  rather  than  litigate,  and,  when  the 
moral  obligation  accords  with  such  choice. 
It  Is  not  one  the  courts  are  concerned  to  de- 
feat. What  the  equities  as  between  the  hus- 
band and  wife  were,  they  absolutely  knew. 
She  may  have  procured  her  estate  from  the 
Investment  of  the  moneys  for  the  nonpay- 
ment of  which  her  husband  was  In  default. 
A  married  woman,  her  disabilities  having 
been  removed,  has  as  much  freedom  of  choice 
as  a  man.  She  may  be  bound  by  an  estop- 
pel, and  the  privilege  of  repudiating  sure- 
tyship mortgages  is  expressly  given  to  her. 
She  was  the  sole  Judge  as  to  whether  It  was 
to  her  Interest  to  discharge  the  Indemnifying 
mortgage  vrlthout  suit  by  paying  the  orig- 
inal Indebtedness.  The  statute  should  be 
treated  as  any  other  statute.  The  disabili- 
ties of  a  married  woman  tiave,  in  accord- 
ance with  enlightened  policy,  been  removed. 
The  provision  as  to  contracts  of  suretyship 
by  her  cannot  be  extended  by  construction 
so  as  to  abrogate  in  whole  or  in  part  the  act 


removing  her  disabilities,  nor  should  It  be 
transformed  into  a  weapon  of  offense.  The 
conclusion  heretofore  announced  is  still  be- 
lieved to  be  in  accordance  with  the  facts  and 
the  law. 
The  petition  for  a  rehearing  is  overruled. 

HENLEY  and  WILEY,  JJ.,  concur. 
BLACK,  J.,  concurs  In  result  ROBINSON, 
a  Jn  and  COMSTOCK,  J.,  dissent. 


(n  Ind.  App.  eso> 
PARKER  V.  STATE. 

(Appellate  Court  of  Indiana,  Division  No.  2 
Nov.  20,  1903.) 

INTOXICATINO  LIQUORS— UNLAWBTIL  SALBJ- 

MEDICINAL  PURP0SB8— BBVSRAQB 

— DKBINITION. 

1.  Though  Act  March  17,  1875  (Barns'  Rev. 
St.  1901,  i  7276;  Horner's  Rev.  St.  1901,  ( 
5312).  makes  It  unlawful  for  any  one  to  sell 
any  liquor  less  than  a  quart  at  a  time  without 
procuring  a  liceuse,  bona  fide  sales  for  medic- 
inal purposes  are  to  be  excepted  from  the  let- 
ter of  the  statute. 

2.  Bums'  Rev.  St  1901.  S  7277,  and  Homer'a 
Rev.  St  1901,  §  5313,  defines  an  Intoxicating 
liquor' as  one  which  is  used  or  may  be  used  as  a 
beverage.  Beld,  that  a  sale  of  whisky  mixed 
with  gum  guiacum,  for  medicinal  purposes,  was 
not  unlawful  because  of  the  fact  that,  on  stand- 
ing for  a  time,  the  whisky  might  be  separated 
from  the  other  ingredient 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty;  O.  B.  Harris,  Judge. 

John  J.  Parker  was  convicted  of  selling 
whisky  without  a  license,  and  he  appeals. 
Transferred  from  the  Supreme  Court  Re- 
versed. 

J.  W.  Llndley,  for  appellant  0.  W.  Mil- 
ler, L.  G.  Rothschild,  W.  C.  Geake^  and  C.  C. 
Hadley,  for  the  State. 

COMSTOCK,  P.  J,  Appellant  was  convict- 
ed by  the  circuit  court  of  Sullivan  county  of 
selling  one-half  pint  of  whisky  without  hav- 
ing license  to  sell  intoxicating  liquors  under 
the  statute.  The  prosecution  was  based  up- 
on section  7276,  Bums'  Rev.  St  1901,  or  sec- 
tion 5312,  Homer's  Rev.  St  1901.  Appellant 
assigns  as  error  the  action  of  the  court  In 
overruling  his  motion  for  a  new  trial.  The 
reasons  stated  In  said  motion  are  that  the 
decision  of  the  court  is  not  sustained  by 
sufilclent  evidence;  that  It  is  contrary  to  the 
evidence,  and  that  it  is  contrary  to  law; 
newly  discovered  evidence. 

There  is  no  conflict  In  the  evidence.  It 
shows  the  following  facts:  Appellant  Is  a 
regular  practicing  physician  and  a  licensed 
pharmacist,  and  resides  at  Merom,  Sullivan 
county,  Ind.  He  Is  the  owner  and  proprietor 
of  a  drag  store  at  said  town.  Near  to  Me- 
rom one  Almarena  Daniels,  an  old  lads, 
lives,  who  is  afflicted  with  rheumatism.  The 
name  of  the  physician  who  waits  on  her  Is 
Dr.  Myles.    Dr.  Myles  had  prescribed  whls- 


*r  1-  See  Intosleatios  Liqnora,  vol.  a,  G«at  Ola.  (t 
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ky  and  gnm  guiacum  to  be  used  by  Mrs.  Dan- 
iels as  a  remedy  for  her  rbeumatism.  The 
mixture  of  whisky  and  gum  guiacum  recom- 
mended by  Dr.  Myles  for  use  for  Mrs.  Dan- 
iels was  to  be  composed  of  two  ounces  of 
gum  guiacum  to  four  ounces  of  whisky.  She 
often  purchased  said  mlxtore  and  compound 
of  appellant.  This  mixture  Is  a  powerful 
remedy  for  rheumatism.  It  must  be  taken 
one  teaspoonful  In  milk.  If  more  than  that 
amount  is  taken,  or  if  it  Is  not  taken  in 
milk,  It  produces  extreme  sickness  and  con- 
gestion of  the  stomach.  Mrs.  Daniels  had  a 
son,  David  Daniels,  who  is  the  prosecuting 
and  only  witness  in  the  case.  On  the  10th 
day  of  August,  1802,  she  sent  her  son  to  the 
dmg  store  to  buy  a  bottle  of  the  mixture 
of  whisky  and  gum  guiacum  for  her.  David 
Daniels  bought  of  appellant  a  six-ounce  vial 
of  said  mixture,  there  being  two  ounces  of 
gum  and  four  ounces  of  whi^y  in  the  bottle. 
Appellant  knew  that  said  David  Daniels  was 
buying  said  mixture  for  his  said  mother  at 
the  time  he  sold  It  to  him.  Appellant  pow- 
dered two  ounces  of  the  gum,  and  placed  it 
In  the  bottle,  and  then  poured  four  ounces  of 
the  whisky  on  the  gum,  and  thoroughly  shook 
the  mixture,  and  gave  it  to  said  David.  At 
the  time  appellant  sold  and  delivered  said 
mixture  and  compound  to  the  prosecuting 
witness  the  particles  of  gum  guiacum  were 
thoroughly  mixed  with  the  whisky,  and 
could  not  be  drunk  as  a  beverage.  Daniels 
Immediately  took  said  compound  of  whisky 
and  gum  home,  and  delivered  It  to  bis  moth- 
er. He  bought  said  mixture  in  good  faith  to 
be  used  by-  his  mother,  and  for  her.  He 
did  not  buy  said  mixture  to  be  drunk  as  a 
beverage,  and  he  did  not  drink  any  of  it. 
When  delivered  by  appellant  to  said  David 
Daniels,  it  would  take  a  few  days  for  the 
whisky  to  thoroughly  dissolve  the  gum,  and, 
if  the  mixture  were  allowed  to  stand  for  a 
short  time,  the  particles  of  gum  would  sink 
to  the  bottom,  and  some  of  the  whisky  might 
be  poured  off  and  drunk  as  a  beverage.  Aft- 
er the  mixture  was  allowed  to  stand  for  a 
few  days,  the  whisky  would  thoroughly  dis- 
solve the  gum,  and  the  mixture  conld  not 
be  drunk  at  all,  and  conld  only  be  taken  In 
milk.  The  mixture  could  not  be  drunk  as 
a  beverage  at  all  If  the  mixture  was  shaken. 
Mrs.'  Daniels,  mother  of  the  prosecuting  wit- 
ness, bad  often  purchased  said  mixture  of 
appellant  before  that  time  to  be  used  as 
medicine.  Daniels  bad  no  prescription  upon 
which  he  purchased  said  mixture  of  appel- 
lant 

Section  7276  was  amended  in  1897  (Acts 
1897,  p.  253).  The  section  before  the  amend- 
ment was  as  follows:  "It  shall  be  unlawful 
for  any  person,  directly  or  indirectly,  to  sell, 
barter  or  give  away,  for  any  purpose  of  gain, 
any  spiritnons,  vinons  or  malt  liquor,  in  any 
less  quantity  than  a  quart  at  a  time,  with- 
ont  first  procuring,  from  the  board  of  com- 
missioners of  the  county  In  which  such  liquor 
la  to  be  sold,  a  license  as  hereinafter  pro- 
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vlded;  nor  shall  any  person,  without  having 
first  procured  such  license,  sell  or  barter  any 
Intoxicating  liquor  to  be  drunk,  in  his  house, 
outhouse,  yard,  garden  or  the  appurtenances 
thereto  belonging."  By  the  amendment  the 
sale  of  less  than  five  gallons  at  a  time  was 
forbidden.  The  amendment  made  no  other 
changes.  The  construction,  therefore,  given 
to  the  statute  prior  to  the  amendment,  must 
control. 

CMminal  statutes  are  not  always  strictly 
construed.  In  Hooper  v.  The  State,  56  Ind., 
In  which  the  defendant  was  indicted  for  the 
unlawful  sale  of  intoxicating  liquor,  the 
court,  on  page  156,  says:  "It  is  true  that 
the  act  of  March  17,  1875,  supra,  to  regulate 
and  license  the  sale  of  intoxicating  liquors, 
contains  no  exceptions  authorizing  sales  for 
medicinal  or  sacramental  purposes.  But  it 
has  been  repeatedly  held  by  this  court,  in 
construing  similar  statutes,  that  the  courts 
will  except  from  the  prohibition  of  the  stat- 
ute bona  fide  sales  for  medicinal  purposes. 
Donnell  v.  The  State,  2  Ind.  658;  Thomasson 
V.  The  State,  IS  Ind.  449;  Jakes  v.  The  State, 
42  Ind.  473;  Ball  v.  The  State.  50  Ind.  595." 

In  Jakes  v.  The  State,  supra,  the  defend- 
ant was  a  druggist,  and  as  such  sold  to  the 
prosecuting  witness  one  pint  of  whisky.  The 
vrltness  testified  that  the  whisky  was  bought 
for  medicinal  purposes,  and  was  so  used. 
When  called  for,  the  appellant  Inquired  for 
what  purpose  it  was  wanted,  and  was  in- 
formed that  It  was  wanted  for  medicinal  pur- 
poses. It  was  held  that  the  conviction  could 
not  be  maintained,  citing  Donnell  v.  The 
State,  supra;  Thomasson  v.  The  State,  supra. 
See,  also,  Elrod  v.  The  State,  72  Ind.  292; 
Nixon  V.  The  State,  76  Ind.  624.  Intoxicat- 
ing liquors  are  defined  by  the  statute  (sec- 
tion 7277,  Bums'  Rev.  St.  1901,  section  5313. 
Homer's  Bev.  St  1901)  as  any  intoxicating 
liquor  which  Is  used  or  may  be  used  as  a 
beverage.  The  fact  that  when  it  stood  for 
a  time  the  whisky  might  have  been  separated 
from  the  other  Ingredient  of  the  mixture 
does  not  make  the  sale  unlawful.  The  com- 
bination was  sold  as  a  medicine,  and  so  tak- 
en. The  good  faith  of  the  parties  to  tbe 
transaction  is  apparent  and  unquestioned. 
These  facts  bring  the  case  within  tbe  fore- 
going decisions.  The  evidence  is  not  suflS- 
clent 

Judgment  reversed,  with  Instructions  to 
sustain  appellant's  motion  for  a  new  trial. 


(tz  lod.  App.  S93) 
ALDEN  V.  WHITE  et  al. 
(Appellate  Court  of  Indiana,   Division  No.  1. 
Nov.  18,  1908.) 
ATTORNBJY  AND   CUENT— LIEN. 
1.  An  attorney  performing  services  after  the 
rendition  of  a  judgment  under  an  employment 
from  holders  of  fructional  parts  of  tbe  judg- 
ment and  thereby  defeating  prior  tax  liens  on 
land  subject  to  a  lien  of  the  judgment,  and  pre- 
serving the  same   for  the  judgment,  acquires 
no  lien  on  tbe  judgment  as  against  a  subse- 
quent purchaser  thereof. 
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Appeal  from  Circuit  Court,  Allen  County; 
W.  3.  Vesey,  Special  Judge. 

Action  by  Jobn  W.  White,  as  administrator 
of  .Tames  B.  White,  deceased,  and  others, 
against  Samuel  R.  Alden  and  others.  In  which 
defendant  Alden  filed  a  cross-complaint. 
From  a  Judgment  against  defendant  Alden 
on  his  cros9-complalnt,  be  appeals.    AfBrmed. 

See  67  N.  E.  949,  66  N.  E.  509. 

S.  R.  Alden,  for  appellant.  W.  G.  Colerick, 
K.  0.  LarwUl,  and  Guy  Colerick,  for  appel- 
lees. 

Hi!.I\LET,  J.  James  B.  White,  now  de- 
ceased, and  represented  In  this  proceeding 
by  his  administrator,  John  W.  White,  on 
the  25th  day  of  October,  1876,  recovered  a 
Judgment  against  James  R.  Godfrey  and  his 
wife,  Archange  Godfrey,  for  $7,242.23,  and 
the  foreclosure  of  several  mortgages,  and  an 
order  of  sale  of  about  300  acres  of  land  to 
satisfy  the  Judgment.  In  the  year  1882  the 
said  James  B.  White  sold  twelve-fifteenths 
of  this  Judgment  to  12  of  the  grandclilldren 
of  said  Godfrey,  each  of  said  12  children 
receiving  one-fifteenth  thereof.  This  action 
was  commenced  by  James  B.  White  on  the 
8th  day  of  January,  1890,  to  revive  said  Judg- 
ment decree  and  mortgage  lien  against  the 
said  James  R.  Godfrey,  the  children  of  his 
deceased  wife,  and  said  grandchildren.  In 
which  complaint  the  sale  and  assignment  of 
said  twelve-fifteenths  Is  set  forth,  and  It  al- 
leged that  he  Is  the  owner  of  three-fifteenths 
of  said  Judgment  On  the  Cth  day  of  Novem- 
ber, 1897,  the  said  James  B.  White  having 
died,  his  administrator  was  substituted  as 
the  plaintiff  In  said  action.  The  appellant, 
Alden,  was  made  a  defendant  to  this  action, 
the  complaint  alleging  that  he  was  claiming 
an  Interest  In  the  Judgment  in  the  shares 
thereof,  which  In  1882  had  been  sold  to  Ella 
Cass,  William  Cass,  Henry  Albert  Cass,  and 
Mary  Godfrey.  He  appeared  to  the  action, 
and  on  the  24th  day  of  May,  1900,  filed  his 
amended  cross-complaint,  asserting  an  In- 
terest In  the  four-fifteenths  of  said  decree 
and  mortgage  Hen  assigned  by  the  said  .Tames 
B.  White  to  Ella  Cass,  William  Cass,  Henry 
Albert  Cass,  and  Mary  Godfrey  In  1882.  The 
only  qnestlon  raised  by  this  appeal  Is  the 
sufficiency  of  appellant's  amended  cross-com- 
plalnt.  He  asks,  upon  the  facts  stated  In 
his  croBS-complalnt,  that  the  court  declare 
his  claim  for  attorney's  fees  a  Hen  upon  the 
four-fifteenths  of  the  Judgment,  which,  at 
the  time  the  services  were  rendered,  was 
owned  by  the  Cass  children  and  Mary  God- 
frey. 

The  cross-complaint  shows  the  recovery  In 
favor  of  appellee  White's  Intestate  of  a  Judg- 
ment for  $7,242.23  against  the  husband, 
.Tames  R.  Godfrey,  and  a  decree  and  order 
of  sale  against  him  and  his  wife,  Archange 
Godfrey,  of  300  acres  of  land,  of  the  value 
of  $12,000,  on  October  25,  1876,  and  stay  of 
execution  thereon  by  agreement    That  the 


unpaid  taxes  regularly  assessed  on  said  real 
estate  that  had  become  delinquent  In  Janu- 
ary, 1879,  amounted  to  $4,612.60,  and  said 
land  was  on  the  13th  day  of  February,  18T9. 
sold  for  said  delinquent  tax  by  tbe  treasurer 
of  said  county,  and  thereafter,  on  August 
17,  1882,  the  auditor  of  said  county  convey- 
ed the  same  to  the  purchaser,  Charles  H. 
Aldrlch,  in  obedience  to  the  mandate  of  the 
superior  court  of  said  county,  and  tbe  pur- 
chaser paid,  subsequently,  accruing  taxes 
thereon,  and  claimed  a  lien  on  tbe  premises 
therefor,  and  for  the  amount  of  the  tax  sale, 
with  25  per  cent.  Interest  thereon,  amounting 
to  half  the  value  of  the  premises,  and  also 
purchased -In  like  manner  at  tax  sale  other 
lands  of  said  minors.  That  after  said  tax 
sales,  to  wit  In  1882,  through  the  attorneys 
of  said  White  in  said  foreclosure,  the  parents 
of  said  minors  were  appointed  as  guardians, 
respectively,  for  their  said  minor  children, 
and  petitioned  the  court  below  for  permis- 
sion, with  moneys  by  them  received  as  sucli 
guardians  from  the  United  States  for  each 
of  said  minors,  to  pnrcliase,  and  did  purchase 
and  take  an  assignment  by  said  White  of 
one-twelfth  of  said  decree  to  each  of  said 
minors  for  $635.07,  being  par  and  accfued 
Interest  for  such  shares,  on  the  statement 
that  such  decree  constituted  the  most  cer- 
tain and  absolute  security  for  such  invest- 
ment. At  the  price  paid  by  each  of  said 
minors  said  decree  constituted  an  apparent 
lien  of  $9,526.05  upon  said  premises,  worth 
$12,000,  and  an  apparent  prior  tax  lien  bur- 
dened the  same  at  the  time  of  over  $6,000. 
amounting  by  1890  to  more  than  the  entire 
value  of  said  premises.  That  under  such 
status  of  said  300  acres  appellant  was  em- 
ployed by  the  guardians  of  appellees,  said 
William  Cass,  Henry  Albert  Cass,  and  Mary 
Godfrey,  and  of  Ella  Cass,  deceased,  prior 
to  the  filing  of  the  amended  cross-complaint 
to  defend  various  suits  and  prosecute  other 
suits,  all  for  the  purpose  of  defeating  said 
apparent  tax  liens,  and  preserving  their  lands 
and  the  lien  of  said  decree,  and  freeing  their 
lands  from  taxation,  and  also  to  preserve 
and  recover  the  shares  of  said  minors  In 
said  decree  and  mortgage  Hens  to  them  as- 
signed by  said  White,  and  said  claims  were 
placed  in  appellant's  hands  as  attorney  for 
such  purpose,  on  the  understanding  and 
agreement  with  said  guardians  that  he  should 
first  pay  himself  from  the  proceeds  there- 
of for  his  services  and  outiay  in  their  be- 
half in  such  matters,  and  pay  over  the 
balance  to  his  clients.  That  appellant  ren- 
dered services  and  expended  money  under 
such  employment  of  the  value  of  $500  for 
each  of  said  minors  during  a  term  of  years, 
including  the  preparation  and  filing  of  cross- 
complaints  in  this  action  for  the  enforce- 
ment of  their  shares  in  said  decree  and  mort- 
gage Hens  as  prior  and  superior  to  any  in- 
terest appellee  White's  intestate  had  therein. 
That  such  services  resulted  in  freeing  said 
premises  and  tbe  lands  of  said  minors  from 
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said  tax  liens  and  declaring  tbe  same  not 
subject  to  taxation.  That  thereafter,  in  July, 
1882,  appellee  Louisa  Neeb,  as  ^ardlan  for 
her  daughter,  said  Ella  Cass,  since  deceased, 
with  said  daughter,  requested  appellant  to 
purchase  the  share  of  said  Ella  in  said  de- 
cree for  $400  and  a  receipt  in  fnll  for  bis 
services  and  money  paid  In  said  Ella's  be- 
half, and  to  pay  them  at  once  $25  for  use  in 
purchasing  clothing  Immediately  needed  f«r 
said  Ella,  agreeing  to  formally  assign  such 
share  at  the  subsequent  session  of  the  Al- 
len circuit  court;  and  appellant  then  paid 
said  guardian  $25  on  such  purchase,  taking 
a  memorandum,  executed  by  said  guardian, 
showing  the  receipt  of  such  sum  and  the 
terms  of  such  proposed  sale.  That  appel- 
lee White's  intestate,  with  knowledge  of 
appellant's  accrued  claims  and  equities,  there- 
after took  an  assignment  of  the  shares  of 
said  Ella  Cass  and  of  the  appellees  William 
Cass,  Henry  Albert  Oass,  and  Mary  Godfrey, 
and  paid  $500  for  the  assignment  of  each 
of  said  four  sihares.  That  appellant  offered 
to  said  J.  B.  White  and  said  guardian  to 
conclude  the  purchase  of  the  share  of  said 
Ella,  and  pay  tbe  balance  therefor,  as  pro- 
vided In  said  memorandum  thereof,  but  both 
said  White  and  said  guardian  refused  to  ac- 
cept such  payment,  or  take  any  steps  for 
transfer  of  record  of  such  share  to  appellant, 
or  repay  him  said  $25  thereon  advanced. 
That  neither  of  said  minors  nor  their  guard- 
ians have  ever  paid  appellant  any  part  of  tbe 
value  of  his  said  services,  or  of  the  money 
by  him  so  expended  in  their  behalf.  That 
said  Ella  Cass  died  after  such  transfer  to 
appellee  White's  Intestate,  and  appellee  Lou- 
isa Neeb,  her  guardian,  used  for  herself  and 
sold  Ella  all  funds  by  ber  received,  and  also 
used  for  said  appellees  William  and  Henry 
Albert  the  funds  received  by  her  for  them, 
and  that  the  only  property  of  said  B3Ia,  Wil- 
liam, and  Henry  Albert,  other  than  said 
shares  of  said  decree,  is  295  acres,  subject 
to  a  life  estate  in  their  mother  and  father, 
which,  by  the  terms  of  the  conveyance  to 
them,  vests  in  such  of  them  as  survive  their 
parents.  Appellant  did  not  have,  nor  does 
he  contend  that  he  had,  any  connection  what- 
ever with  the  suit  In  which  the  Judgment  was 
entered.  He  conld  not  therefore  have  had, 
and  did  not  have,  any  statutory  lien  for  at- 
torney's fees. 

The  cross-complaint  shows  that  appellant 
was  regularly  employed  by  persons  having 
tbe  legal  right  to  contract  for  his  services, 
and  that  his  services  rendered  under  each 
employment  were  of  great  value  to  his 
clients.  He  contends  that  the  court  should 
declare  an  eqnitable  lien  in  his  favor,  for 
tbe  value  of  bis  services  and  money  expend- 
ed by  bim,  upon  the  shares  held  by  his  clients 
In  the  White  Judgment;  that  It  was  through 
his  services,  rendered  under  the  employment, 
that  tbe  fund  was  created  which  be  asks  the 
court  to  Impress  with  tbe  lien.  It  was  held 
in  Justice  v.  Justice,  115  Ind.  201,  16  N.  E. 


615,  that  equity  supplied  a  lien.  Independent 
of  the  statute,  for  the  security  of  the  attorney 
who  rendered  services  beneficial  to  his  client 
And  It  was  held  in  Puett  v.  Beard,  86  Ind. 
172,  44  Am.  Rep.  280,  that  an  attorney  has 
a  lien  for  his  fees  upon  a  fund  recovered  by 
his  aid  which  Is  paramount  to  that  of  per- 
sons interested  in  the  fund,  or  those  claim- 
ing as  their  creditors.  These  cases  were 
cited  with  approval  in  the  case  of  Koons, 
Administrator,  et  al.  v.  Beach,  147  Ind.  137, 
45  N.  E.  601,  46  N.  E.  587,  where  the  court 
said:  "From  the  rules  stated  it  follows  that 
the  fund  acquired  by  the  aid  of  the  employed 
attorney  is  burdened  by  the  agreed  fee,  and 
cannot  be  relieved  by  any  act  of  the  client." 
But  we  cannot  see  bow,  nnder  these  deci- 
sions, appellant  can  hope  to  hold  any  part 
of  the  judgment  lien  in  the  bands  of  the  pur- 
chaser. His  services  were  not  in  the  pro- 
curement of  the  Judgment.  He  did  not, 
by  his  labor,  create  the  judgment  lien.  If 
he  did  In  fact  cause  the  lien  already  created 
to  become  valuable,  when,  without  his  serv- 
ices, It  was  worthless,  his  lien,  if  any,  was 
upon  tbe  funds  created  by  the  discharge  of 
the  lien  either  by  its  enforcement  or  sale. 
The  fund,  if  any,  created  by  appellant's  serv- 
ices, is  not  in  the  hands  of  appellee,  and  ap- 
pellant's cross-complaint  does  not  state  facta 
which  create  a  liability  of  any  kind  against 
the  estate  of  James  B.  White. 
The  Judgment  Is  affirmed. 


(31  Ind.  App.  640) 
BURNS  et  al.  v.  TRUSTEES  OP  HUNTER- 
TOWN  CEMETERY  CHURCH  et  al. 
(Appellate  Court  of  Indiana,  Division  No.  1. 
Nov.  19,  1903.) 

APPEAI.— JOINT    ASSIGNMENT    OP   ERROR— VA- 
CATION APPEAL— JOINDER  OF  CO- 
PARTIES  AS  APPELLANTS. 

1.  A  Joint  assignment  of  error  made  by  sev- 
eral persons  to  the  ruling  of  the  court  on  a  mo- 
tion made  by  one  of  them  separately,  and  to 
which  the  latter  alone  excepted,  raises  no  ques- 
tion on  appeal. 

2.  An  appeal  prayed  separately  by  one  of  sev- 
eral co-parties,  and  granted  in  term  time,  but 
not  then  perfected,  must  be  treated  as  a  vaca- 
tion appeal,  and  is  governed  by  Burns'  Rev.  St. 
1901,  §  647,  providing  that  a  part  of  several 
co-parties  may  appeal,  but  in  such  case  they 
must  serve  notice  of  the  appeal  on  all  other  co- 
parties;  and  not  by  section  647a,  governing 
term-time  appeals  alone. 

3.  Several  persons  instituted  separate  actions 
to  enforce  their  respective  mechanics'  liens. 
The  actions  were  consolidated,  and  the  court 
found  against  all  the  plaintiffs,  and  rendered 
judgment  against  them  jointly  for  costs.  Held, 
that  on  a  vacation  appeal  by  one  plalntifF  the 
other  plaintiffs  should  liave  been  named  and  no- 
tified as  appellants,  and  not  as  appellees. 

Appeal  from  Superior  Court,  Allen  County; 
John  H.  Aiken,  Judge. 

Consolidated  actions  by  Arthur  Burns  and 
others  against  tbe  trustees  of  Huntertown 
Cemetery  Church  and  others.  From  judg- 
ments for  defendants,  plaintiffs  appeal.  Ap- 
peal dismissed. 


S  1.  Bee  Appeal  and  Error,  vol.  S,  Cent  Dig.  i  218). 


Digitized  by 


Lj 


v^v^vi^ 


916 


68  NORTHEASTERN  RBPORTEB. 


(Ind. 


Thos.  E.  Ellison  and  Hugh  O.  Keegan,  for 
appellants.     Geake  &  Ballon,  for  appellees. 

BLACK,  J.  Six  causes  were  pending  in 
the  court  below  to  foreclose  mechanics'  liens 
against  certain  real  estate  of  the  Hunter- 
town  Cemetery  Church,  each  brought  by  a 
single  plaintiff.  After  the  filing  of  the  com- 
plaints the  causes  were  consolidated,  and, 
the  issues  in  the  consolidated  case  having 
been  made  up  and  tried,  the  court  rendered 
personal  judgments  in  favor  of  Arthur  Bums, 
John  Masson,  Frank  L.  Holmes,  and  Leonard 
Brockerman,  in  a  certain  sum  for  each  sep- 
arately, against  W.  Chester  Scarlet,  a  sub- 
contractor, and  rendered  Judgment  In  favor 
of  Nathaniel  Glazier,  Hezeklah  HUlegass,  and 
Solomon  Simons,  trustees  of  Huntertown 
Cemetery  Church,  and  Mathias  Fitch,  Ellis 
Dunton,  .Tames  Ballon,  and  Nathaniel  Gla- 
zier, building  committee  of  the  church,  and 
Edward  Wicklltr  and  Andrew  Craig,  prin- 
cipal contractors,  against  Frank  L.  Holmes, 
Leonard  Brockerman,  John  Masson,  W.  Ches- 
ter Scarlet,  and  Arthur  Burns,  Jointly,  for 
costs. 

There  have  been  filed  in  this  court  two 
assignments  of  error.  In  one  Frank  L. 
Holmes,  Leonard  Brockerman,  Charles  Rans- 
bottom.  John  Masson,  W.  Chester  Scarlet, 
and  Arthur  Burns  are  named  the  appellants, 
and  the  church  and  Its  trustees  and  Its  build- 
ing committee  and  the  principal  contractors, 
by  their  several  names  and  designations  as 
set  forth  In  the  Judgment,  with  some  others 
not  named  In  the  Judgment,  are  named  as 
the  appGlIeea.  The  six  persons  thus  named 
as  appellants  in  this  assignment  Jointly  as- 
sign that  the  court  erred  In  overruling  the 
motion  of  the  appellant  Burns  for  a  new 
trial.  The  parties  thus  made  appellants,  and 
who  thus  Jointly  assign  error,  cannot  Invoke 
the  Judgment  of  this  court  upon  a  ruling  on 
a  motion  made  by  one  of  them  separately, 
to  which  action  of  the  court  he  alone  ex- 
cepted. 

In  the  other  assignment  of  error  Arthur 
Burns  ia  named  as  sole  appellant,  and  the 
church  and  the  persons  who  were  Its  trus- 
tees, the  principal  contractors,  the  trustees 
of  the  church  as  such,  the  members  of  its 
building  committee  as  such,  and  Holmes, 
Brockerman,  Ranshottom,  Masson,  and  Scar- 
let are  named  as  appellees,  and  Burns  alone 
has  assigned  as  error  the  overruling  of  his 
motion  for  a  new  trial.  No  appearance  has 
been  made  here  for  any  of  the  parties  so 
named  as  appellees  except  by  counsel  repre- 
senting the  church,  and  no  appearance  has 
been  made  for  any  party  except  Burns  as 
appellant.  There  was  no  error  in  overruling 
this  separate  motion  of  Burns  for  which  he 
could  complain  in  this  court  against  the  oth- 
er plaintiffs,  against  whom  and  himselt  Joint- 
ly the  court  rendered  Judgment  for  costs  In 
favor  of  the  other  appellees.  An  appeal  was 
prayed  by  Burns  separately,  and  was  grant- 
ed in  term,  but  it  was  not  perfected,  and 


the  case  Is  to  be  treated  as  a  vacation  ap- 
peal. 

The  act  of  1895  (section  647a,  Burns'  Rev. 
St  1901)  concerning  appeal  by  part  of  co- 
parties  relates  by  its  terms  to  term-thne  ap- 
peals alone,  and  has,  therefore,  no  applica- 
tion in  the  case  now  before  us.  In  case  of 
an  appeal  by  a  part  of  several  co-parties  in 
vacation  there  must  l>e  compliance  with  the 
psovlElons  of  section  647,  Bums'  Rev.  St 
1901;  and  all  the  other  co-parties  should  be 
named  as  appellants,  and  notice  to  them  as 
such  of  the  appeal  should  be  given,  and  they 
should  not  be  named  as  appellees  and  notl- 
fled  as  such.    Gregory  v.  Smith,  139  Ind.  48, 

38  N.  B.  395;    Wood  v.  Clites,  140  Ind.  472, 

39  N.  E.  160;  Ledbetter  v.  Wlnchel,  142  Ind. 
109,  40  N.  E.  1065;  Lee  v.  Mozingo,  143  Ind. 
667,  41  N.  K  454;  Shuman  v.  ColUs,  144 
Ind.  333,  43  N.  E.  257;  Perry  v,  Botken,  13 
Ind.  App.  S3,  42  N.  E.  964;  Walsh  t.  Brock- 
way,  13  Ind.  App.  70,  40  N.  B.  29,  41  N.  E. 
76.  If.  for  the  purpose  of  ascertaining  the 
character  of  the  proposed  api>eal  of  Bums, 
we  may  properly  look  to  bis  motion  for  a 
new  trial,  the  overruling  of  which  is  assign- 
ed as  error,  we  do  not  find  It  to  have  been 
intended  to  relate  merely  to  the  finding  in 
favor  of  Burns  against  Scarlet  It  purports 
to  be  made  by  Arthur  Burns  alone  in  a  case 
of  "Frank  Holmes  v.  Trustees  of  Hunter- 
town  Cemetery  Church";  the  consolidated 
proceedings,  no  doubt  being  Intended;  and 
the  chief  purpose  of  the  appellant  appears 
to  have  been  to  subject  the  property  of  the 
church  to  his  mechanic's  lien.  The  court 
found  against  all  the  plaintiffs  on  this  branch 
of  tbclr  several  demands,  and  rendered  Judg- 
ment against  them  Jointly  for  costs.  The 
other  plaintiffs  were  interested  In  the  appeal, 
and  should  have  been  named  and  notified 
as  appellants,  and  not  as  appellees. 

The  appeal  as  to  both  assignments  of  error 
is  dismissed  at  the  costs  of  the  appellant 
Arthiir  Burns. 


(31  Ind.  pp.  (U) 
WEBB  V.  HAMMOND. 

(Appellate  C^urt  of  Indiana,  Division  No.  2. 
Nov.  17,  1903.) 

CONTRACTS— HBFORMATION— COMPLAINT— 

SHPPICIBNCY— KVIDBNCHS. 

1.  A  complaint  in  an  action  to  reform  a  con- 
tract, which  contains  a  clear  statement  of  the 
contract  as  actually  made  and  intended  by  the 
parties,  and  of  the  agreement  actually  reduced 
to  writin;;  and  signed  by  them,  and  pointing 
out  matorial  differences  between  tlie  two,  and 
allegos  that  the  written  contract  was  executed 
by  mistake,  states  a  cause  of  action. 

2.  Equity  will  reform  a  written  contract 
whenever,  throngh  mutual  mistake,  it  does  not, 
as  reduced  to  writing,  correctly  express  the 
agreement  of  the  parties. 

3.  Under  Acta  1903,  p.  841,  c.  193.  the  Appel- 
late Court  will  in  all  cases  not  triable  by  a  jniy 
consider  the  evidence,  and  determine  its  snfll- 
ciency. 
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4.  In  a  Bait  to  reform  a.  written  contract  the 
contract  must  be  proven  either  by  being  intro- 
duced in  evidence  or  otherwise,  and  where  there 
is  no  evidence  of  its  contents  there  is  a  fail- 
are  of  proof. 

Appeal  from  Superior  Ck>nrt,  Marion  Coun- 
ty;  Vinson  carter.  Judge. 

Action  by  Catherine  J.  Hammond  against 
Mary  A.  Webb.  Prom  a  Judgment  for  plain- 
tiff, defendant  appeals.    Reversed. 

Gavin  &  Davis,  for  appellant  W.  N.  Fick- 
erlU,  for  appellee. 

WIIiBY,  J.  Action  by  appellee  against  ap- 
pellant to  reform  a  contract  and  to  recover 
&  sum  of  money  alleged  to  have  been  paid 
under  such  contract.  Demurrer  to  the  com- 
plaint pverruled,  and  answer  In  denial.  Ap- 
pellant filed  a  cross-complaint  asking  affirm- 
ative relief,  upon  which  issues  were  Joined 
by  answer.  Trial  by  the  court,  finding  and 
Judgment  for  appellee,  motion  for  new  trial 
overruled.  Overruling  the  demurrer  to  the 
complaint  and  the  motion  for  a  new  trial 
are  assigned  as  errors. 

The  complaint  avers:  That  the  appellant 
and  appellee  are  sisters,  being  daughters  of 
Bobert  Roe,  deceased.  By  the  will  of  the 
deceased,  appellant  and  appellee  were  each 
devised  26%  acres  of  land  in  the  northeast 
quarter  of  section  18,  township  16,  range  4, 
In  Marion  county,  Ind.  That  deceased  had 
three  daughters  and  two  sons,  to  the  latter 
of  which  he  devised  40  acres  of  land  to 
each,  and  to  his  three  daughters  26%  acres 
each.  This  division  of  land  by  will  was 
made  upon  the  basis  that  there  was  only 
160  acres  in  the  quarter  section.  That  upon 
a  survey  of  the  land  it  was  ascertained  that 
there  were  160.04  acres,  and  that  the  actual 
area  of  and  devised  to  appellee  and  her  two 
sisters  was  27.44  acres.  That  said  division 
of  land  under  the  will  was  made  into  strips 
running  entirely  across  said  quarter  section 
east  and  west.  That  the  several  tracts  of 
land  so  devised  were  surveyed  at  the  in- 
stance of  all  the  parties  in  interest,  and  that 
each  of  the  devisees  thereupon  went  into 
possession  of  their  respective  tracts.  The 
complaint  avers  that,  appellee  being  desirous 
of  acquiring  the  interest  of  appellant  in  the 
partition  of  the  real  estate  devised  to  her 
lying  east  of  the  Allisonville  gravel  road, 
upon  which  were  located  the  buildings  of  the 
"Home  Farm,"  she  entered  Into  a  written 
contract  with  appellant,  by  the  terms  of 
which  appellee  was  to  deed  to  appellant  the 
land  which  had  been  devised  to  her  west  of 
said  gravel  road,  and  appellant  was  to  deed 
to  appellee  that  portion  of  the  land  devised 
to  her  lying  east  of  said  road;  that  it  was 
further  agreed  that  both  of  said  tracts  were 
to  be  surveyed,  their  differenced  in  area  as- 
certained, if  any,  and  the  one  having  the 
greater  area  was  to  receive  from  the  ottier 
for  such  excels  payment  therefor  at  the  rate 
of  $150  per  acre;  that  appellee  was  also  to 
pay  the  appellant  the  sum  of  $250  for  the 


buildings  which  were  then  known  to  be  lo- 
cated upon  that  portion  of  the  land  devised 
to  appellant  lying  east  of  said  road;  that 
thereupon  they  signed  a  written  contract, 
which  they  both  believed  to  express  what 
they  had  mutually  agreed  upon;  that  pur- 
suant to  the  agreement,  as  they  understood 
it,  they  had  the  two  tracts  of  land  surveyed— 
I.  e.,  appellee's  tract  west  of  said  road  and 
appellant's  tract  east  of  said  road— and  the 
difference  given  them  was  3.97  acres  which 
appellant's  land  exceeded  in  acreage  that 
of  appellee's;  that  njton  said  survey  as  re- 
ported to  them  by  the  surveyor  appellee  paid 
to  appellant  $595.50  for  said  supposed  excess, 
and  also  paid  to  ber  $250  for  the  buildings 
located  on  that  part  of  the  real  estate  owned 
by  appellant  lying  east  of  said  gravel  road; 
and  thereupon  they  exchanged  deeds  In  car- 
rying out  the  supposed  terms  of  the  con- 
tract between  them.  It  is  then  averred  that 
the  actual  difference  between  said  two  tracts 
of  land  was  2.74  acres,  Instead  of  8.97  acres, 
as  was  learned  from  the  surveyor  who  had 
surveyed  the  same,  and  that  appellee  paid 
to  appellant  for  1.23  acres  more  than  was 
actually  conveyed  to  her,  being  the  sum  of 
$184.50  too  much  money;  that  said  error 
was  the  result  of  a  miscalculation  of  said 
surveyor;  that  appellee  thereupon  demanded 
of  appellant  that  she  rectify  said  error,  and 
refund  to  her  said  sum  of  $184.50,  which  she 
refused  to  do.  The  complaint  further  avers 
that  the  contract  as  written  provides  that  ap- 
pellant and  appellee  agreed  to  convey  lands 
as  follows:  That  appellant  was  to  convey 
to  appellee  the  land  which  the  former  owned 
on  the  east  side  of  the  Allisonville  gravel 
road,  as  well  as  the  land  which  the  latter 
herself  owned  on  the  east  side  of  said  road, 
and  which  she  held  by  devise  under  the  will 
of  her  father,  and  that  appellee  was  to  con- 
vey to  appellant  not  only  the  land  which  ap- 
pellee owned  on  the  west  side  of  said  road, 
but  also  the  land  which  appellant  owned  on 
the  west  side  of  said  road,  which  she  already 
ovwied  by  devise  from  her  father;  that  said 
contract  as  written  required  of  the  parties 
thereto  to  pay  to  the  other  the  difference 
between  said  tracts  of  land  at  the  rate  of 
$150  per  acre,  thus  causing  appellee  to  pay  to 
appellant  for  land  which  she  (appellee)  al- 
ready owned  at  the  rate  of  $150  per  acre. 
It  is  also  alleged  that  the  contract  as  writ- 
ten was  and  is  not  what  the  parties  thereto 
had  agreed  upon  and  Intended  it  should  be. 
and  that  the  signing  of  said  contract  was 
done  under  a  misapprehension  of  what  it 
really  was  and  what  was  really  set  out  there- 
in, and  was  a  mistake  of  fact,  and  not  ot 
law,  and  was  the  mutual  mistake  of  all  the 
parties  thereto;  that  all  of  the  negotiations 
prior  to  the  signing  of  said  contract  were 
as  to  what  amount  appellee  should  pay  ap- 
pellant for  the  buildings  on  that  portion 
of  the  land  east  of  said  road  which  appel- 
lant was  to  convey  to  appellee,  and  the  price 
per  acre  that  should  be  paid  for  the  differ- 
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ence  la  tbe  acreage;  that  In  tbe  settlement 
which  they  entered  Into  appellant  and  appel- 
lee acted  under  the  belief  that  such  was  their 
agreement  and  understanding;  that  the  con- 
tract, as  appellee  claims  It  should  be,  was 
attempted  to  be  carried  out  In  good  faith 
by  each  of  the  parties;  that  appellee  did  not 
know  of  the  mistake  the  surveyor  had  made 
In  determining  the  difference  in  the  acreage 
of  said  tract  of  land  until  a  settlement  had 
been  made  and  the  money  paid  as  hereinaft- 
er stated.  The  contract  as  written  is  made 
an  exhibit  to  the  complaint  Tbe  prayer  of 
the  complaint  Is  that  the  contract  be  re- 
formed so  as  to  express  the  agreement  be- 
tween the  parties,  and  for  Judgment  for  the 
amount  claimed  to  have  been  overpaid  by 
appellee. 

The  theory  of  the  complaint  is  that,  as 
each  of  the  parties  owned  land  on  both  sides 
of  the  road,  the  appellee  agreed  to  deed  to 
appellant  her  part  on  the  west  side  In  con- 
sideration that  appellant  should  deed  to  ap- 
pellee her  tract  on  the  east  side,  and  one 
party  should  pay  to  the  other  $150  an  acre 
for  the  excess.  If  any,  in  the  acreage;  while 
it  Is  the  theory  of  the  cross-complaint  that 
one  party  should  pay  to  the  other  $150  an 
acre  for  the  excess  In  area  of  the  entire 
acreage  on  either  side  of  tbe  road,  and  that 
the  excess  In  acreage  now  owned  by  appellee 
under  tbe  contract  and  conveyance  is  6.43 
acres,  and  that  appellee  has  failed  to  pay 
the  amount  due  by  $210. 

If  appellant's  theory  is  correct,  the  terms 
of  tbe  contract  required  appellee  to  pay  to 
appellant  $150  per  acre  for  the  excess  In 
acreage  of  her  tract  on  the  east  side  of  the 
road,  which  she  already  owned  under  the  will. 

The  first  question  for  decision  is,  are  the 
facts  pleaded  in  the  complaint  sufficient  to 
warrant  a  reformation  of  the  contract?  A 
complaint  to  reform  a  contract,  to  be  good  as 
against  a  demurrer,  must  set  forth  the  terms 
of  tbe  original  agreement,  and  also  tbe 
agreement  as  reduced  to  writing,  and  point 
out  with  clearness  wherein  the  mistake  was 
made.  It  must  also  aver  that  the  mistake 
was  mutual.  Smelser  v.  Fugb,  29  Ind.  App. 
614,  64  N.  E.  943;  Cntizena'  National  Bank  T. 
Judy,  146  Ind.  822,  43  N.  E.  259.  Tbe  com- 
plaint before  us  contains  a  clear  and  saccinct 
statement  of  the  contract  as  actually  made, 
understood,  and  Intended  by  the  parties  to  be 
reduced  to  writing,  and  the  agreement  ac- 
tually reduced  to  writing  and  signed  by  tbem. 
The  material  differences  between  the  con- 
tract as  actually  made  and  agreed  upon  and 
the  one  signed  by  the  parties  are  clearly  and 
specifically  stated,  and,  as  the  demurrer  ad- 
mits tbe  facts  pleaded,  the  conclusion  neces- 
sarily follows  that  the  mistake  was  mutual. 
Smelser  v.  Fugh,  supra;  Kelster  y.  Myers, 
116  Ind.  312,  17  N.  B.  161;  Baker  y.  Pyatt, 
108  Ind.  61,  19  N.  E.  112.  The  established 
ml«  Is  that  equity  will  reform  a  written  con- 
tract whenever,  through  mutual  mistake,  or 
tbe  mistake  of  one  of  the  parties  accompa- 


nied by  fraud  of  the  other,  it  does  not,  as  re- 
duced to  writing,  correctly  express  the  agree- 
ment of  tbe  parties.  Smelser  v.  Pugh,  su- 
pra; Citizens'  National  Bank  v.  Judy,  supra. 
There  Is  no  element  of  fraud  in  this  case. 
Equity  requires  an  amendment  to  a  contract 
In  writing  that  will  make  the  instrument 
what  the  parties  supposed  and  intended  it 
should  be.  Eastman,  Adm'r,  t.  Provident 
Mutual  ReUef  Ass'n,  65  N.  H.  176,  18  Atl. 
745,  6  L.  R.  A.  712,  23  Am.  St  Rep.  29.  In 
Bank  v.  Judy,  supra,  the  court  quotes  with  ap- 
proval from  Walden  v.  Skinner,  101  U.  S.  577, 
25  L.  Ed.  963,  the  following:  "That,  where  an 
Instrument  is  drawn  and  executed  that  pro- 
fesses or  is  Intended  to  carry  into  execution 
an  agreement  which,  in  writing,  by  mistake 
of  the  draftsman,  either  as  to  fact  or  law, 
does  not  fulfill  or  which  violates  tbe  manifest 
intention  of  the  parties  to  the  agreement  eq- 
uity will  correct  the  mistake  so  as  to  produce 
a  conformity  of  the  instrument  to  the  agree- 
ment; the  reason  of  the  rule  being  that  tbe 
execution  of  the  agreement  fairly  and  legally 
made  is  one  of  the  peculiar  branches  of  eq< 
ulty  jurisdiction,  and,  if  the  Instrument  In- 
tended to  execute  the  agreement  be  from 
any  cause  insufficient  for  that  purpose,  tba 
agreement  remaUis  as  much  unexecuted  as  U 
the  party  had  refused  altogether  to  comply 
with  his  engagement;  and  a  court  of  equity 
will.  In  the  exercise  of  its  acknowledged  eq- 
uity Jurisdiction,  afford  relief  in  the  one  case 
as  well  as  the  other  by  compelling  tbe  delin- 
quent party  to  perform  his  undertaking  ac- 
cording to  the  terms  of  it  and  the  manifest 
Intention  of  the  parties."  That  which  Is  re- 
duced to  writing  is  not  the  whole  and  sole 
agreement  but  the  stipulations  between  com- 
petent contracting  parties  constitutes  the  con- 
tract while  the  writing  Is  only  evidence  of 
the  agreement  or  the  coming  together  of 
minds.  Sparta  School  Tp.  r.  Mendell,  138 
Ind.  192,  37  N.  B.  604.  The  basis  upon  which 
appellee  seeks  to  have  the  contract  reformed 
is  that  it  does  not  express  the  agreement  en- 
tered Into,  and  the  complaint  plainly  and  spe- 
cifically states  what  the  agreement  between 
the  parties  was,  and  avers  that  tbe  written 
contract  was  made  and  signed  by  mntnal  ml» 
take.  The  complaint  also  shows  how  appel- 
lee's rights  were  prejudiced  by  that  mistake. 
In  addition  to  the  above  authorities  as  to 
what  facts  a  complaint  to  reform  a  contract 
must  state  to  be  good,  we  dte  tbe  following: 
20  Am.  &  Bug.  Encyc.  of  L.  p.  720;  Phoenix 
Ins.  Co.  v.  Rogers,  11  Ind.  App.  81,  88  N.  B, 
865;  Wood  v.  Deutchman,  75  Ind.  148;  Nel- 
son V.  Davis,  40  Ind.  266;  Easter  v.  Severin, 
78  Ind.  640;  Thompsonvllle  Scale  Mfg.  Co.  r. 
Osgood,  26  Conn.  16;  Plngrey  on  Mortgages, 
1270. 

Counsel  for  appellant  arge  some  objections 
to  the  complaint  which,  in  the  light  of  the 
authorities,  we  do  not  deem  necessary  to  con- 
sider. The  complaint  states  a  cause  of  ac- 
tion, and  tbe  demurrer  to  it  was  rightfully 
overruled. 
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Appellant's  motion  for  a  new  trial  was 
based  upon  the  ground  that  the  finding  of  the 
court  was  contrary  to  law,  and  not  sustained 
by  sufflclent  evidence,  and  that  the  court  err- 
ed in  admitting  and  excluding  certain  evi- 
dence. In  all  cases  not  triable  by  a  Jury, 
the  appellate  tribunal,  under  the  act  approv- 
ed March  9,  1903,  will  consider  and  weigh 
the  evidence,  under  a  proper  assignment  of 
error.  Acts  1903,  p.  341,  c.  193.  It  is  also 
the  province  of  the  court  to  consider  and  de- 
termine the  sufficiency  of  the  evidence.  Hal>- 
be  V.  Vlele,  148  Ind.  113,  46  N.  K.  783,  47  N. 
B.  1;  Lake  Erie,  etc.,  R.  Co.  t.  Stick,  143 
Ind.  449,  41  N.  B.  866;  Wabash  Paper  Oo.  T. 
Webb,  146  Ind.  303,  45  N.  B.  474.  One  of 
the  essential  requisites  to  a  complaint  to  re- 
form a  written  Instrument  is  that  it  should 
set  out  tbe  instrument  as  written.  This  is 
a  necessity,  for  without  the  written  contract 
tbe  court  would  have  nothing  before  it  as  a 
basis  of  reformation.  It  being  necessary  to 
set  out  in  the  complaint  tbe  contract  for 
which  a  reformation  is  sought,  it  is  equally 
necessary  that  such  contract  moat  be  proven 
by  competent  evidence;  and.  In  the  absence 
of  a  showing  that  it  has  been  lost  or  cannot 
be  prodnced,  or  some  other  legitimate  reason, 
the  best  evidence  is  the  contract  itself.  The 
general  rule  is  that  a  party  must  introduce 
the  best  evidence  in  support  of  his  case  that 
is  at  his  command.  Evray  fact  pleaded 
which  Is  essential  to  a  recovery  by  the  party 
upon  whom  rests  the  burden  must  be  proven, 
otherwise  he  fails  to  make  out  bis  case.  In 
this  case  appellee  failed  to  prove  tbe  provi- 
sions of  the  written  instrument  which  she 
asks,  to  be  reformed.  Such  written  instru- 
ment was  not  introduced  In  evidence,  does 
not  appear  in  the  bill  of  exceptions,  and  no 
proof  of  its  loss  or  destruction  was  made. 
There  is  no  evidence  as  to  its  contents.  Ooun- 
sel  for  appellee  concede  this,  bnt  seek  to 
avoid  its  absence  from  the  record  by  the  as- 
sertion that  the  pleadings  of  a  case  are  al- 
ways In  evidence.  It  has  time  and  again 
been  held  in  this  Jurisdiction  that  courts  of 
appeal  can  only  consider  such  facts  as  are 
properly  certified  as  evidence.  If  the  propo- 
sition relied  upon  by  appellee  Is  correct,  then 
in  an  action  upon  a  promissory  note,  where 
such  note  or  a  copy  has  been  filed  with  the 
complaint,  a  recovery  could  be  bad  without 
introducing  tbe  note  in  evidence.  This  Is  not 
the  law-  In  an  action  against  the  maker  of 
a  promissory  note  alleged  to  have  been  as- 
signed by  written  indorsement  there  can  be 
no  recovery,  if  tbe  general  denial  is  in,  with- 
out proof  of  such  indorsement  Shonkwiler 
V.  Dunavin,  1  Ind.  App.  605,  27  N.  B.  991; 
Moore  v.  Hubbard,  15  Ind.  App.  84,  42  N.  B. 
962.  In  an  action  upon  an  official  bond  the 
bond  itself  is  an  indispensable  part  of  the 
plaintifTs  evidence.  If  the  bond,  is  not  put 
in  evidence,  nor  Its  absence  accounted  for, 
nor  any  cause,  reason,  or  excuse  shown  for 
tbe  omission  to  put  it  in  evidence,  its  omis- 
sion Is  fatal  to  the  party  having  *'<»  burden. 
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iwers  et  al.  v.  State  ez  re!.,  etc.,  69  Ind.  00. 
See,  also,  Highman  v.  Hood  et  al.,  3  Ind.  App. 
456,  29  N.  B.  1141;  Lucas  v.  Smith,  42  Ind. 
103.  Id  Citizens'  Bank  v.  Judy,  supra,  it  was 
held  that  in  an  action  to  reform  a  written 
contract  the  party  alleging  the  mistake  holds 
the  affirmative,  must  satisfy  the  court  beyond 
a  reasonable  doubt  that  tbe  agreement  he 
claims  to  have  been  made  was  in  fact  made 
between  the  parties,  and  that  a  mistake  has 
occurred  in  reducing  such  agreement  to  writ- 
ing. See,  also,  Bro.  C.  G.  94;  Martin  v.  Ben- 
nett, 26  Wend.  169;  Koen  v.  Kerns  (W.  Va.) 
35  S.  B.  902;  Boyerton  Nat.  Bank  v.  Hartman 
<Pa.)  23  Atl.  842,  30  Am.  St  Rep.  759;  N.  W. 
Mut  Life  Ins.  Co.  v.  Nelson,  103  U.  S.  649, 
26  L.  Ed.  436.  We  are  asked  to  affirm  a  Judg- 
ment reforming  a  contract,  when  the  instru- 
ment to  be  reformed  is  not  before  us,  and,  so 
far  as  the  record  shows,  was  not  before  the 
trial  court  This  we  cannot  do.  The  evi- 
dence, as  certified  to  us,  and  which  we  must 
accept  as  being  correct  and  all  the  evidence 
given  at  the  trial,  is  insufficient  to  support 
tbe  finding  and  Judgment  in  that  there  is  a 
total  absence  of  any  evidence  as  to  what  the 
contract  as  written,  was. 

This  conclusion  makes  It  unnecessary  to 
consider  other  questions  presented  by  the 
motion  for  a  new  trial. 

Judgment  reversed,  and  the  court  below  la 
directed  to  sustain  appellant's  motion  for  a 
new  triaL 


MITCHELLTREE  SCHOOL  TP.  OF  MAR- 
TIN COUNTY  T.  HALL.I 
(Appellate  Court  of  Indiana,  Division  No.  S. 
Nov.  17,  1903.) 

SCHOOL     TOWNSHIP— WARRANT  —  STATUTOBT 
REQUIRBIMENT— BOARD    OP   AUDIT— AC- 
TION—COMPLAINT— SUFFIOENOT. 

1.  Where,  in  an  action  against  a  school  town- 
ship, the  complaint  alleges  the  date  on  which 
the  warrant  sued  on  was  audited  and  executed, 
it  Is  to  be  presumed  that  it  was  audited  by  the 
board  ot  coanty  commissioners  before  delivery, 
as  required  by  Acts  1897,  p.  222,  c.  144. 

2.  Acu  1897,  p.  222,  c.  144,  provides  that  the 
board  of  county  commissioners  acting  as  a  board 
of  audits  shall  andit  every  warrant  drawn  by 
the  trustees  of  a  school  township,  save  for  the 
payment  of  teachers,  and  that  it  shall  determine 
the  questions  on  which  the  validity  of  warrants 
have  been  held  to  depend,  except  the  question  of 
delivery  of  consideration.  H<{a  that  in  the  ab- 
sence of  frand  or  mistake,  the  determination 
of  the  board  is  conclusive  of  all  questions  passed 
on  until  set  aside  by  direct  proceedings. 

3.  A  complaint  in  an  action  based  on  a  war- 
rant showed  the  organization  of  tbe  board  as  re- 
quired by  law,  and  that  it  took  each  step  it  was 
authorized  to  take  in  respect  to  the  warrant, 
and  made  the  proper  record,  and  that  the  board 
had  stamped  the  warrant  as  required,  and  that 
the  goods  for  which  it  was  given  had  been  de- 
livered. Held,  that  a  motion  that  the  complaint 
be  made  more  definite  and  certain  was  properly 
denied,  though  the  complaint  did  not  state  that 
the  goods  sold  were  necessary  and  snltable,  and 
their  reasonable  valne. 

4.  In  an  action  against  a  township  on  a  war- 
rant it  was  not  error  to  refuse  a  continuance  on 
the  ground  Of  surprise  because  of  tbe  amend- 
ment of  the  complaint  where  the  salt  was  ok 


■  Rahaarlnc  denied.    Superseded  by  opinion,  n  N.  B.  tit 
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the  same  warrant,  and  defendant  was  notified 
of  the  character  of  the  action  and  the  parties 
thereto. 

6.  Where,  in  an  action  aeninst  a  township  on 
a  warrant,  it  is  apparent  that  tlie  date  of  audit 
was  a  clerical  error,  the  fact  that  such  date  pre- 
ceded the  incurring  of  the  liability  was  of  no 
avail  to  defendant. 

6.  Where,  in  an  action  against  a  school  town- 
ship on  a  warrant,  proof  is  made  of  the  persona 
composing  the  board  of  audit,  and  the  stamp  on 
the  warrant  bears  the  name  of  one  of  them  as 
president  and  one  as  secretary,  it  will  be  pre- 
sumed that  the  board  performed  its  duty  of 
indorsement  by  the  proper  members. 

7.  In  an  action  against  a  school  township  on 
a  warrant,  it  was  proper  to  receive  in  evi- 
dence a  cop^  of  the  registration  of  the  warrant 
by  the  auditor,  the  registration  book  being  in 
his  custody,  and  he  being  the  proper  officer  to 
sign  the  certificate. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty; W.  H.  Martin,  Judge. 

Action  by  James  K.  Hall  against  the  Mitch- 
elltree  School  Township  of  Martin  County. 
From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Rogers  &  Rogers  and  Brooks  &  Brooks,  for 
appellant.  W.  R.  Gardiner,  C.  G.  Gardiner, 
and  T.  D.  Sllmp,  for  appellee. 

COMSTOCK,  J.  This  action  upon  a  town- 
ship warrant  was  commenced  by  the  appellee 
against  the  appellant  in  the  Martin  circuit 
court,  and  upon  change  of  venue  waa  tried 
In  the  Lawrence  circuit  court,  where  appellee 
recovered  a  judgment  against  the  appellant 
for  $543.66.  The  amended  complaint,  which 
was  in  one  paragraph,  and  upon  which  the 
case  was  tried,  sets  forth.  In  substance,  that 
on  the  6th  day  of  December,  1898,  the  de- 
fendant, being  Indebted  to  M.  J.  Carnahan 
&  Co.  in  the  sum  of  $425  for  goods  thereto- 
fore sold  to  It  by  the  said  Carnahan  &  Co., 
and  by  said  firm  delivered  to  and  received 
by  defendant,  one  Isaac  T.  Carothers,  trus- 
tee of  the  defendant,  as  evidence  of  said  in- 
debtedness, executed  to  said  M.  J.  Carnahan 
&  Co.  the  warrant  of  defendant  for  said  sura 
In  the  name  and  style  of  "I.  T.  Carothers, 
Trustee  of  Mltchelltree  To-wnshlp.  Martin 
County."  It  Is  further  averred  that  through 
the  mutual  mistake  of  the  parties  the  trustee 
omitted  to  insert  the  word  "School"  as  a 
prefix  to  the  word  "Township,"  and  omitted 
to  Insert  the  word  "of"  between  the  words 
"Township"  and  "Martin,"  as  a  part  of  his 
descriptive  character;  that  that  warrant  was 
assigned  to  plaintiff  by  proper  -  indorsement 
before  maturity.  Further  averments  allege 
that  this  warrant  was  audited  by  the  board 
of  audits  of  Martin  county  on  the  6tta  day 
of  December,  1899,  and  as  evidence  of  their 
approval  of  it  Indorsed  the  same  after  the 
investigation  as  to  the  propriety  of  author- 
izing its  issue.  A  copy  of  the  warrant  was 
filed  as  an  exhibit  with  the  complaint  Ap- 
pellee answered  In  three  paragraphs,  the  first 
Delng  a  general  denial;  the  second,  that  the 
material  for  which  the  warrant  was  g^ven 
did  not  exceed  in  value  ?200,  and  was  pur- 
chased before  the  warrant  waa  presented  and 


audited  by  the  board  of  audits,  and  that  there 
was  a  failure  of  consideration  for  said  war- 
rant for  said  amount;  the  third,  that  the 
warrant  was  audited  at  the  mere  request  of 
Carothers,  the  trustee,  and  that  there  was  no 
sufficient  investigation  by  the  board  as  to 
the  necessity  of  the  purchase,  the  value  of 
the  materials,  or  whether  it  was  a  proper 
debt  to  Incur.  The  errors  assigned  are  the 
action  of  the  court  in  overruling  appellant's 
demurrer  to  the  complaint;  second,  in  sus- 
taining appellee's  demurrer  to  the  second 
paragraph  of  answer. 

The  objection  made  to  the  complaint  is 
that  it  does  not  contain  the  averment  that 
the  goods  sold  were  necessary,  were  suitable, 
were  delivered  to  and  accepted  by  the  town- 
ship, and  their  reasonable  value.  Whether 
these  objections  are  wdl  founded  must  de- 
pend upon  the  constmctlon  of  the  act  ap- 
proved March  8,  1897,  providing  for  the  ap- 
pointment and  compensation  of  an  anditing 
board,  prescribing  its  duties,  and  declaring 
an  emergency.  Acts  1897,  p.  222,  c.  144. 
This  act  was  in  force  December  6, 1£^,  when 
the  warrant  in  suit  was  executed.  Before  It 
went  Into  effect,  the  averments  which  it  Is 
claimed  are  wanting  would  have  been  nec- 
essary. The  act  imposed  upon  the  board  of 
county  commissioners  acting  as  a  board  of 
audits  the  following  among  other  duties: 
"Shall  proceed  to  audit  each  and  every  war- 
rant drawn  by  the  several  trustees  of  said 
(county)  except  for  the  payment  of  teachers. 
And  it  lAall  be  the  duty  of  said  board  to 
investigate  and  learn  for  what  purpose  said 
warrant  Is  drawn,  whether  or  not  it  is  a 
proper  and  reasonable  charge  against  any  of 
the  funds  of  said  township,  whether  or  not 
the  article  for  which  any  such  warrant  is 
drawn  is  a  proper  and  legitimate  purchase 
of  said  township,  or  whether  or  not  said 
township  had  use  therefor,  and  whether  or 
not  the  amount  named  in  any  warrant  Is  a 
reasonable  compensation  for  the  article  fur- 
nished or  labor  ot  service  performed,  or 
whether  or  not  there  was  any  occasion  for 
the  purchase  of  or  contracting  for  said  article, 
for  the  procurement  of  said  labor  and  serv- 
ices, and  said  board  shall  audit  said  amounts 
and  determine  what  warrants  shall  be  issued 
by  said  several  trustees  and  for  what 
amounts  and  shall  write  or  stamp  on  the  face 
of  each  warrant  that  it  audited  and  approved 
the  amount  for  which  allowed,  and  which 
shall  be  signed  by  the  president  and  secre- 
tary of  said  board."  The  complaint  shows 
by  averments  that  the  commissioners  had 
organized  as  an  auditing  board,  as  required 
by  the  statute;  that  said  board  took  each 
step  It  was  authorized  to  take  in  respect  to 
said  warrant;  that  It  made  the  record  re- 
quired to  be  made.  It  alleges  what  the  rec- 
ord contains,  and  that  the  board  had  written 
and  stamped  the  warrant  as  required,  and 
that  the  goods  for  which  the  warrant  was 
given  were  delivered  to  the  appellant.  Cop- 
ies of  the  warrant  with  the  indorsement  of 
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the  aBsignment  of  0ie  paye«  and  tbe  atamp 
by  the  auditing  board  are  made  parts  of  the 
complaint  The  act  proTldes  for  the  deter- 
mination of  all  questions  declared  by  the 
appellate  courts  of  this  state  involved  in  the 
question  of  the  validity  of  township  war- 
rants before  the  passage  of  the  act  in  ques- 
tion, except  the  delivery  of  the  considera- 
tion. As  we  have  seen,  tbe  complaint  al- 
leged the  delivery.  The  statement  of  the  ap- 
pellant that  the  act  does  not  require  the 
board  to  examine  as  to  the  truthfulness  or 
necessity  of  purclmse  is  not  sustained.  It  la 
stated  by  appellant  that  the  warrant  was 
delivered  by  the  trustee  to  the  payee  before 
auditing;  that  Its  audit  was  therefore  ille- 
gal; that  it  was  delivered  contrary  to  law. 
Tne  complaint  shows  that  it  was  audited  and 
executed  upon  December  6,  1898.  The  pre- 
sumption la  that  it  was  audited  before  dellv- 
*ery.  It  does  not  appear  from  the  complaint 
that  tbe  warrant  was  delivered  to  the  payee 
before  It  was  audited. 

Said  act  and  the  pmijose  of  the  Legislature 
may  fairly  be  interpreted  to  have  intended 
to  have  the  validity  of  township  warrants  as 
evidencing  Just  debts  against  the  township, 
determined  by  tbe  board  of  audit,  and  that 
the  stamp  of  tbe  auditing  board  should  be 
evidence  that  such  validity  had  been  deter- 
mined. It  provides  that  the  board  of  audit 
shall  determine  the  questions  upon  which 
the  validity  of  warrants  has  been  held  to 
depend,  accept  as  to  the  question  of  the  de- 
livery of  tbe  consideration.  Any  taxpayer 
may  appear  before  tbe  board  and  except  to 
any  warrants  drawn  by  the  trustee  being 
audited  and  issued  In  whole  or  In  part  In 
the  absence  of  fraud  or  mistake— and  neither 
18  averred  in  this  case— tbe  determination  of 
the  board  is  conclusive  of  all  questions  pass- 
ed upon  until  set  aside  by  direct  proceed- 
ings. From  what  we  have  said  as  to  the  act, 
it  follows  that  there  was  no  error  in  overrul- 
ing appellant's  motion  to  make  the  complaint 
more  specific,  nor  In  sustaining  the  demurrer 
to  the  second  and  third  paragraphs  of  an- 
swer. 

Complaint  is  made  of  tbe  action  of  the 
trial  court  in  refusing  appellant's  motion  for 
a  continuance,  which  was  asked  upon  the 
ground  of  surprise  because  of  the  amend- 
ment of  the  complaint  Tbe  suit  was  orig- 
inally against  the  township  on  the  same 
warrant,  and  appellant  was  notified  of  the 
character  of  the  action  and  the  parties  there- 
to, and  there  was  no  error  In  overruling  the 
motion. 

It  Is  claimed  that  the  proof  shows  that  the 
warrant  was  audited  two  years  before  the 
liability  was  Incurred  and  before  the  board 
of  audits  was  established.  It -is  apparent 
from  tbe  record  that  the  date  (1896)  upon 
which  this  claim  was  based  was  a  clerical 
error.  It  is  also  urged  that  there  is  no  evi- 
dence that  the  indorsement  of  the  warrant 
was  executed  or  authorized  by  the  president 
and  secretary  of  the  board  of  audits.    Proof 


was  made  of  the  persona  composing  the 
board.  The  stamp  on  the  warrant  bears  the 
name  of  one  of  them  as  president  and  one 
as  secretary.  The  presumption  is  that  tbe 
board  performed  its  duty  by  its  proper  mem- 
bers. The  copy  of  tbe  registration  of  the 
warrant  was  certified  by  tbe  auditor,  and 
was  admitted  In  evidence.  It  is  argued  that 
inasmuch  as  the  auditor  bad  no  connection 
with  the  board,  this  copy  was  not  properly 
certified.  Upon  the  repeal  of  the  statute  tbe 
board  went  out  of  existence.  The  registra- 
tion book  was  in  the  custody  of  the  auditor, 
and  he  was  the  proper  officer,  tbereforek  to 
sign  the  certificate. 
Judgment  afilrmed. 


Ql  Ind.  App.  621) 
WIENEKB  et  al.  v.  DEPUTT. 
(Appellate  Court  of  Indiana,  Division  No.  2. 

Nov.  18.  1903.) 

BJECTMENT  —  PLEA  DING— OENBRAL  DENIAI«- 
DBFENSES  ADMISSIBLE  —  MISTAKEN  DB- 
SCRIPTION— CONDITIONS  OF  RELIEF— OFFBB 
TO  DO  EQUITY— EXCUSE. 

1.  Under  Bnms'  Rev.  St  1901,  |  1067,  provid- 
ing that  in  ejectment  defendant  may,  under  the 
general  denial,  give  in  evidence  ever;^  defense 
that  he  may  have,  either  legal  or  eqmtable,  de- 
fendant may  show  a  mistake  of  description  in 
the  deed  under  which  he  claims,  thoa^h  he 
cannot  make  it  the  basis  of  affirmative  relief. 

2.  A  mistake  in  a  deed,  describing  the  "mid- 
dle" instead  of  the  "west"  acre  as  the  prop- 
erty conveyed,  is  a  mistake,  not  of  law,  but  of 
fact. 

3.  Parol  evidence  Is  admissible  in  suits  for 
reformation  of  a  deed  to  establish  the  fact  of 
the  mistake,  in  what  it  consists,  and  how  the 
writing  should  be  corrected  to  conform  to  the 
agreement  made. 

4.  In  ejectment,  evidence  examined,  and  held 
sufficient  to  sustain  a  finding  that  there  was  a 
mutual  mistake  in  the  de.scription  in  the  deed 
under  which  defendant  claimed. 

6.  In  ejectment,  defendant  who  seeks  to  ob- 
tain title  to  the  west  of  three  acres,  of  which 
he  is  in  possession,  relying  on  a  mistake  in  the 
description  in  his  deed  which  described  the  mid- 
dle instead  of  the  west  of  three  acres  as  that 
conveyed — plaintiff's  deed,  subsequently  execut- 
ed by  the  same  grantor,  having  described  the 
west  acre — should  tender  plaintiff  a  deed  to  the 
middle  acre,  or  otherwise  disclaim  any  interest 
therein,  as  a  condition  of  relief. 

6.  The  fact  that  plaintiff  could  bring  an  inde- 
pendent action  for  a  reformation  of  his  deed  is 
no  excuse  for  a  failure  to  make  such  tender. 

7.  Nor  is  the  absence  of  the  representatives  of 
his  grantor's  estate  material  where  the  gran- 
tor before  her  death  had  parted  with  all  inter- 
est in  all  of  the  acres. 

Appeal  from  Circuit  Court,  Jackson  Coun- 
ty; D.  A.  Kochenour,  Special  Judge. 

Action  by  Albert  J.  H.  Wieneke  and  others 
against  Solomon  Deputy.  From  a  judgment 
for  defendant,  plaintiffs  appeal.    Reversed. 

O.  H.  Montgomery,  for  appellants.  Lewis 
ft  Swalls,  for  appellee. 

ROBY,  J.  Action  by  appellants  in  eject- 
ment and  to  quiet  title.  Answer  in  general 
denlaL  Cross-complaint  by  appellee  to  quiet 
bis  title  to  the  same  real  estate  described  in 
the  complaint     Answer  In  general  denlaL 
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Otber  paragraphs  of  answer  set  up  no  mat- 
ter not  admissible  under  the  general  denial. 
Trial  by  the  com-t  Finding  and  Judgment 
for  appellee.  Error  assigned  upon  the  action 
of  the  court  in  overruUiig  the  appellanfa 
motion  for  a  new  trial. 

Appellee  was  permitted  to  introduce  evi- 
dence tending  to  show  a  mistake  in  the  de- 
scription of  the  real  estate  contained  in  the 
conveyance  under  which  he  claims.  Appel- 
lant contends  that,  in  so  much  as  there  was 
no  pleading  filed  by  appellee  setting  up  the 
mistake  and  praying  for  a  reformation  of 
the  Instrument,  such  evidence  was  inadmis- 
sible. The  statute  provides  that  under  the 
general  denial  in  cases  of  this  class  the  de- 
fendant shall  be  permitted  to  give  in  evi- 
dence every  defense  to  the  action  that  he 
may  have,  either  legal  or  equitable.  Section 
1067,  Bums'  Rev.  St.  1901.  The  uniform 
holdings  have  been  that  under  this  statute 
the  defendant  may  plead  the  general  denial, 
"and  introduce  any  facts  upon  the  trial 
which,  according  to  the  principles  of  equity 
as  applied  by  the  courts  of  chancery,  would 
defeat  appellant  in  obtaining  a  decree  quiet- 
ing his  title  to  the  land  in  question."  Reed 
V.  Kalfsbeck,  147  Ind.  148,  151,  45  N.  E.  476, 
478;  Allen  v.  Oil  Co.,  27  Ind.  App.  158,  60 
N.  E.  1003;  Watkins  v.  Lewis,  153  Ind.  648, 
653,  55  N.  E.  83;  Ind.  R.  B.  Co.  v.  Allen,  113 
Ind.  581,  15  N.  E.  440.  The  cases  of  Conger 
V.  Parker,  29  Ind.  380,  and  King  v.  Insur- 
ance Co.,  45  Ind.  43,  59,  relied  upon  by  ap- 
pellants, are  not  in  point.  East  v.  Peden, 
108  Ind.  92,  95,  8  N.  B.  722.  If  Cain  v. 
Hunt,  41  Ind.  466,  can  be  considered  as  ap- 
plicable, it  must  be  regarded  as  overruled  by 
the  later  and  better  considered  cases  before 
cited.  The  court  did  not,  therefore,  err  in 
overruling  the  objections  to  evidence  based 
upon  the  ground  stated.  The  right  thus  con- 
ferred does  not  enable  the  defendant  to  avail 
himself  of  It  for  affirmative  relief. 

Mary  Hooney,  an  unmarried  woman,  own- 
ed in  1897  a  tract  of  land  in  Jackson  county, 
containing  three  acres.  On  December  23d 
of  that  year  she  sold  one  acre  to  Jacob  Sham- 
back.  The  land  owned  by  her  is  referred  to 
in  the  evidence  as  the  "east  acre,  middle 
acre,  and  west  acre,"  said  parcels  lying  side 
by  side,  each  being  83  feet  wide  by  516 
deep.  The  deed  to  Sbamback  contained  a 
description  of  the  middle  acre.  Thereafter, 
on  June  10,  1892,  he  made  bis  deed,  contain- 
ing the  same  description,  to  appellee.  Sham- 
back,  upon  receiving  bis  deed,  took  posses- 
sion of  the  west  acre,  and  transferred  said 
possession  to  appellee,  who  has  since  the  date 
of  his  deed  had  possession  of  said  west  acre, 
which  he  continues  to  hold,  insisting  at  the 
trial  that  a  mutual  mistake  was  made  by 
Mary  Mooney  and  Shamback  in  the  descrip- 
tion inserted  in  the  first  deed,  and  that  such 
mistake  was  followed  In  the  Shamback  deed 
to  him.  Appellee  asserts  that  the  descrip- 
tion inserted  in  the  deed  made  by  Mary 
Mooney  correctly  described  the  land  sold. 


but  that  Sbamback  took  possession  of  the 
wrong  land.  Mary  Mooney  thereafter  de- 
parted life,  and  such  proceedings  were  had 
as  resulted  in  the  sale  of  her  real  estate  and 
the  execution  of  an  executor's  deed  to  Fi-anb 
Boseberry  for  the  west  acre.  Said  Bose- 
berry,  however,  took  possession  of  the  middle 
acre.  In  November,  1900,  he  conveyed  to 
appellant,  who,  by  virtue  of  such  convey- 
ance, has  a  clear  record  title  to  the  west 
acre  occupied  and  claimed  by  appellee.  Ap- 
pellant and  his  grantor  had  actual  as  well 
as  constructive  notice  of  appellee's  equity 
when  the  Mooney  title  was  acquired  by  them. 
The  court  found  for  appellee  that  the  wrong 
description  was  by  mistake  inserted  in  the 
deeds  under  which  he  claimed. 

The  mistake  was  not  a  mistake  of  law,  but 
one  of  fact  Bank  t.  Judy,  146  Ind.  322. 
346,  43  N.  E.  259.  Parol  evidence  is  admis- 
sible In  suits  for  reformation  to  establish- 
the  fact  of  the  mistake,  in  what  it  consists, 
and  to  show  how  the  writing  should  be  cor- 
rected in  order  to  conform  to  the  agreement 
already  made.  Pomeroy's  Eq.  vol.  2,  {  589. 
"Equity  will  not  interpose  in  such  a  case 
unless  there  is  the  clearest  and  most  satis- 
factory proof  of  the  mistake  and  of  the 
agreement  of  the  parties."  Gray  v.  Woods. 
4  Blackf.  432:  Oiler  v.  Card,  23  Ind.  212. 
218;  Board  v.  Owens,  138  Ind.  183,  187,  37 
N.  E.  802;  Pomeroy's  Eq.  |  859.  A  wit- 
ness was  introduced  by  appellee,  who  tes- 
tified that  he  was  a  civil  engineer,  and  was 
employed  by  Mary  Mooney  to  "lay  off  an 
acre"  for  Shamback,  "  it  to  be  the  third 
acre  west";  that  the  east  acre  was  already 
laid  out;  that  he  laid  out  the  west  acre: 
that  she  told  him  to  stake  oft  the  west 
acre,  and  that  he  did  so,  and  furnished  her 
with  a  description,  but  did  not  know  wheth- 
er the  description  was  followed  in  the  deed 
or  not,  although  it  was  made  for  that  pur- 
pose. Another  witness  testified  that  he  bad 
a  conversation  with  Mary  Mooney  relative 
to  the  purchase  by  him  from  her  of  the 
middle  acre;  that  he  paid  her  $5  a  year  rent 
for  two  years  for  it;  that  she  told  him  she 
had  sold  the  third  (west)  acre  to  Shamback, 
who  then  took  possession  of  it.  That  he  did 
so  take  possession  and  hold  it  is  undisputed. 
As  a  circumstance  tending  to  show  his  un- 
derstanding of  the  agreement,  the  effect  is 
persuasive,  and,  in  the  absence  of  an  ex- 
planation, it  is  difficult  to  believe  that  be 
did  not  suppose  that  it  conveyed  that  portion 
to  him.  On  the  other  hand,  it  is  not  prob- 
able he  would  have  been  allowed  to  con- 
tinue his  occupancy  for  so  long  a  time  with- 
out protest,  except  as  the  grantor  had  the 
same  understanding.  There  was  evidence 
tending  to  show  that  tlie  appellant  took  the 
middle  acre  upon  the  supposition  that  it  was 
the  part  conveyed  to  Boseberry.  Appellee 
made  Improvements  on  the  west  acre.  We 
are  not  able  to  say  that  the  evidence  is  in- 
sufficient to  sustain  the  finding  that  the  mis- 
take asserted  was  in  fact  made. 
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Appellee,  by  virtue  of  the  conveyance 
above  referred  to,  was  vested  with  an  ap- 
parent title  to  the  middle  acre  of  said  land. 
He  seeks  to  obtain  In  this  action  title  to  the 
west  acre,  and  the  judgment  does  quiet  his 
title  thereto.  It  destroys  appellant's  title 
thereto,  and  leaves  him  with  nothing  to  take 
in  its  place,  while  appellee  now  has  title  to 
both  the  west  and  middle  acres.  The  maxim 
that  he  who  seeks  equity  must  do  equity  Is 
applicable.  No  offer  was  made  by  appellee 
to  rectify  on  his  part  the  mistake  asserted. 
He  neither  conveyed,  tendered  conveyance, 
nor  offered  to  convey  to  api)ellant.  He  should 
have  tendered  a  deed,  or  taken  such  other 
action  as  wonld  divest  him  of  the  appear- 
ance of  holding  that  to  which  he  admits  he 
has  no  right.  It  is  no  answer  to  say  that 
appellant  may  bring  an  action  to  obtain  ref- 
ormation of  his  deed.  Neither  is  the  absence 
of  the  representatives  of  the  Mooney  estate 
material.  Appellee  has  title  to,  and,  so  far 
as  shown  by  the  record,  proposes  to  hold, 
the  land  that,  upon  his  own  theory,  belongs 
to  appellant. 

The  judgment  is  reversed,  and  the  case  Is 
remanded,  with  instructions  to  sustain  mo- 
tion for  a  new  tilal  and  for  further  proceed- 
ings. 

(31  Ind.  App.  597) 

BALTIMORE  &  O.  R.  CO.  t.  RYAN. 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Nov.  17,  1903.) 

REMOVAL  OF  CAUSES— AMOUNT  IN  CONTRO- 
VERSY—ACTION FOR  DEATH— FOREIGN  STAT- 
UTES—CAUSE OF  ACTION  — APPEAX,  — HARM- 
LESS ERROR. 

1.  Where  each  of  two  paragraphs  of  a  com- 
plaint seeks  a  recovery  for  the  death  of  the 
same  person,  wrongfully  caused  by  defendant's 
servants,  and  each  relates  to  the  same  occur- 
rence, and  each  seeks  a  recovery  in  the  sum  of 
$2,000,  the  matter  in  dispute  does  not  amount 
to  $4,000,  so  as  to  authorize  a  removal  to  the 
federal  coort. 

2.  Where  a  complaint  in  an  action  for  death 
seeks  damages  in  the  sum  of  $2,000,  the  amount 
in  dispute  is  not  modified  by  the  formal  prayer 
for  "other  and  proper  relief"  so  as  to  warrant 
removal  to  the  federal  court;  there  being  no 
proper  relief  other  than  the  pecuniary  remedy 
demanded. 

3.  Where,  in  an  action  for  death  by  wrongful 
art,  based  on  a  statute  authorizing  recovery  of 
jnst  compensation,  not  to  exceed  $5,000,  the 
complainant  sought  damages  in  the  sum  of 
$2,000,  a  contention  that  the  amount  legally  in 
issue  was  $5,000,  and  that  a  removal  to  the 
federal  court  was  therefore  authorized,  was  un- 
tenable. 

4.  It  is  not  necessary.  In  an  action  for  death 
by  wrongful  act,  to  allege  absence  of  contribu- 
tory negligence,  or  state  facts  showing  free- 
dom therefrom. 

5.  In  an  action  in  Indiana  against  a  railroad 
company  for  death  by  wrongful  art,  plaintiff 
was  entitled  to  the  benefit  of  a  statute  of  Illi- 
nois, where  the  accident  happened,  relative  to 
the  use  of  whistles  and  bells  on  locomotive  en- 
gines, and  an  ordinaiice  of  the  city  where  the 
accident  occurred  concerning  the  maintenance 
of  gates  at  street  crossings,  etc. 

IT  2.  See  Removal  ot  Causea,  voL  42,  Cent.  Dig.  | 
13Z. 


6.  In  an  action  in  Indiana  against  a  railroad 
company  for  death  by  wrongful  art  in  the  state 
of  Illinois,  statutes  of  Illinois  relative  to  the 
warnings  required  to  be  given  by  railroads,  in 
the  way  of  bells,  whistles,  etc.,  which  are  re- 
lied on,  mnst  be  pleaded  and  proved. 

7.  Where,  in  an  action  in  Indiana  for  death 
by  wrongful  act,  the  complaint  set  up  in  one 
paragraph  the  ordinance  of  a  city  of  a  sister 
state,  wnere  the  accident  occurred,  relative  to 
safety  gates  at  crossings,  etc.,  an  objection  that 
plaintiff  wag  not  entitled  to  any  benefit  of  such 
ordinance,  because  it  could  not  have  an  extra- 
territorial effert,  was  not  available  to  defend- 
ant under  an  assignment  on  appeal  to  the  effect 
that  the  complaint  was  insufficient. 

8.  Defendant  entered  a  special  appearance  ob- 
jecting to  jurisdiction,  he  having  filed  a  petition 
for  removal  to  the  federal  court;  and  on  over- 
ruling of  the  objertion  he  refused  to  appear  fur- 
ther, and  was  defaulted,  and  the  cause  submit- 
ted to  trial.  After  judgment  he  prayed  a  term- 
time  appeal,  which  was  denied,  kui  he  then 
brought  a  vacation  appeal.  Held,  that  it  ap- 
pearing that  the  conrt  had  jurisdiction,  and  that 
a  term-time  appeal  wonld  have  resulted  in  no 
benefit  to  him,  there  was  no  ground  for  reversal. 

9.  It  was  not  error  to  overrule  a  motion  to 
art  aside  a  default  judgment  on  the  ground  that 
the  attorney  who  had  suffered  the  default  had 
misunderstood  his  instrurtionB,  where  no  rea- 
son for  such  misunderstanding  is  apparent,  and 
it  merely  appears  that  he  inadvertently  over- 
looked the  instructions  through  forgetfulness  or 
inattention. 

Appeal  from  Circuit  Court,  Porter  County; 
Willis  O.  McMahan,  Judge. 

Action  of  Mary  E.  Ryan,  as  administratrix 
of  the  estate  of  Thomas  J.  Ryan,  against  the 
Baltimore  &  Ohio  Railroad  Company.  From 
a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

Pam,  Calhoun  &  Glennon  and  W.  H.  Dow- 
dell,  for  appellant  N.  L.  Agnew,  for  appel- 
lee. 

BLACK,  J.  The  appellant  has  questioneif. 
In  this  court  the  jurisdiction  of  the  court 
below,  in  which  its  application  for  the  re- 
moval of  the  cause  to  the  Circuit  Court  of 
the  United  States  for  the  District  of  Indiana 
was  denied.  The  appellee  sued,  as  adminis- 
tratrix of  the  estate  of  Thomas  J.  Ryan,  de- 
ceased, to  recover  damages  for  causing  bis 
death  by  negligently  running  a  locomotive 
engine  and  tender  against  him  on  a  street 
crossing  in  the  city  of  Chicago,  111.  There 
were  two  paragraphs  of  complaint.  In  each 
of  which  the  damages  were  laid  in  the  sum 
of  $2,000;  and  at  the  close  of  each  para- 
graph the  appellee.  In  the  same  language, 
demanded  judgment  for  that  amount,  and  all 
other  and  proper  relief  In  the  premises.  In 
the  verified  petition  for  removal  the  appellee 
was  said  to  be  a  citizen  and  resident  of  this 
state,  and  the  appellant  was  alleged  to  be  a 
corporation  duly  incorporated  under  the  laws 
of  another  state  named,  and  a  citizen  there- 
of, having  Its  principal  office  there;  and  It 
was  claimed  in  the  petition  that  the  matter 
In  dispute,  exclusive  of  interest  and  costs, 
exceeded  the  sum  or  value  of  $2,000.  It  is 
suggested  as  a  reason  why,  upon  the  filing 
of  the  petition  and  bond,  the  cause  should 
have  been  removed,  that  the  aggregate  of 
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the  damages  demanded  In  tbe  complaint  was 
$4,000.  We  cannot  accept  this  view.  It  Is 
manifest  that  In  each  paragraph  the  same 
person,  In  the  same  right,  seeks  damages  for 
the  death  of  the  same  person  wrongfully 
caused  by  the  appellant's  servants,  and  that 
each  paragraph  relates  to  the  same  time  and 
place,  and  the  same  occurrence.  While  each 
paragraph  purports  to  set  up  a  cause  of 
action  Independently,  there  could  not  be  a 
recovery  for  the  aggregate  amount  of  the 
damages  demanded  in  both  paragraphs. 
There  could  be  a  recovery  only  for  one  death, 
the  damages  from  which  the  appellee  did 
not  claim  to  be  greater  than  $2,000,  to  which 
amount  her  damages  would  necessarily  be 
limited.  "By  'matter  In  dispute'  Is  meant  the 
subject  of  litigation— the  matter  for  which 
the  suit  is  brought,  and  upon  which  Issue 
Is  joined,  and  In  relation  to  which  jurors 
are  called  and  witnesses  are  examined."  Lee 
V.  Watson,  1  Wall.  337, 17  L.  Ed.  557.  Where 
It  thus  affirmatively  and  clearly  appears  on 
the  face  of  the  complaint  that  all  of  the 
paragraphs  of  a  complaint  consisting  of 
more  than  one  paragraph  are  based  upon 
one  and  the  same  occurrence,  the  statement 
being  varied  merely  to  meet  the  evidence 
as  It  may  appear  on  the  trial  by  alleging 
some  other  or  additional  negligent  conduct, 
the  amount  of  the  one  canse  of  action  should 
be  controlling;  and,  If  damages  be  not 
claimed  In  excess  of  $2,000  In  any  of  such 
paragraphs,  the  cause  should  not  be  removed 
because  of  the  amount  In  controversy.  The 
amount  In  controversy  was  the  amount  de- 
manded In  the  complaint.  Lake  Erie,  etc., 
R.  Co.  V.  Juday,  19  Ind.  App.  436,  49  N.  E. 
843;  Western  Union  Tel.  Co.  v.  Levi,  47  Ind. 
552.  There  were  not  several  causes  of  ac- 
tion, arising  out  of  one  transaction  or  occur- 
rence, but  a  single  cause  of  action,  though 
stated  somewhat  differently  In  the  different 
paragraphs.  Brownell  v.  Pacific  R.  Co.,  47 
Mo.  239.  If  the  plaintiff  in  such  case  should 
obtain  In  his  favor  either  a  general  verdict, 
or  a  verdict  on  one  count,  this  would  bar  a 
further  recovery  for  the  death  of  the  intes- 
tate. The  amount  In  dispute  was  not  modified 
by  the  formal  prayer  for  alf  other  and  prop- 
er relief  In  the  premises,  there  being  no 
proper  relief  other  than  the  pecuniary  rem- 
edy demanded.  Baltimore,  etc.,  R.  Co.  v. 
Worman,  12  Ind.  App.  494,  40  N.  E.  751. 
The  appellant,  In  Its  brief,  refers  to  a  stat- 
ute of  Illinois,  which  is  set  out  In  each  para- 
graph of  the  complaint,  authorizing  such  suit 
brought  by  and  in  the  name  of  the  personal 
representatives  of  the  deceased  person,  it 
being  provided  that  the  amount  recovered 
shall  be  for  tbe  exclusive  benefit  of  the  wid- 
ow and  next  of  kin,  and  the  jury  may  give 
such  damages  as  they  shall  deem  a  fair  and 
just  compensation,  with  reference  to  the  pe- 
cuniary injuries  resulting  from  such  death, 
to  the  wife  and  next  of  kin  of  the  deceased 
person,  not  exceeding  the  sum  of  $5,000; 
and  thereupon  It  is  contended  upon  behalf 


of  the  appellant  that  the  administratrix  bad 
no  authority  to  sue  for  less  than  $5,000  with- 
out the  approbation  of  tbe  court  which  ap- 
pointed  her,  and  that  the  amount  legally 
In  issue  was  that  sum.  Such  an  action  is 
one  for  the  recovery  of  unliquidated  dam- 
ages. The  damages,  by  the  terms  of  tbe 
statute,  are  to  be  such  as  the  jury  shall  deem 
a  fair  and  just  compensation,  having  refer- 
ence, in  estimating  and  awarding  them,  to 
the  pecuniary  Injuries  resulting  to  the  wife 
and  next  of  kin.  The  statute  does  not  desig- 
nate the  amount  recoverable,  but  fixes  the 
sum  of  $5,000  as  tbe  limit  which  may  not  be 
exceeded  by  tbe  jury.  Of  course,  that 
amount  cannot  properly  be  awarded  if  it 
should  be  more  than  sufficient  to  compen- 
sate such  resulting  injuries.  Tbe  court,  in 
acting  upon  the  petition  for  removal,  cannot 
determine  that  in  tbe  particular  case  a  great- 
er amount  might  be  recovered  than  that  of 
the  damages  demanded,  but,  for  tbe  purposes 
of  tbe  application  for  removal,  must  con- 
clude that  no  more  can  be  recovered  In  the 
action  than  the  amount  laid  and  claimed  as 
damages.  The  position  thus  taken  by  coun- 
sel may  perhaps  be  regarded  as  not  quite 
consistent  with  the  claim  that  the  matter 
In  controversy  was  $4,000,  the  sum  of  the 
amounts  separately  laid  and  claimed  in  each 
paragraph  as  damages.  To  be  consistent,  it 
should,  perhaps,  have  been  claimed  that  two 
distinct  causes  of  action,  each  for  tbe  re- 
covery of  $5,000,  were  declared  upon. 

Under  an  assignment  of  error  assailing 
the  complaint  as  insufficient,  counsel  for  the 
appellant  base  the  objection  especially  upon 
the  absence  of  averments  showing  that  the 
deceased  exercised  due  care,  and  cite  many 
decisions,  the  applicability  of  which  as  fur- 
nishing a  rule  of  pleading  has  ceased  be- 
cause of  our  statute  relieving  the  plaintiff 
in  such  case  of  the  burden  of  showing  want 
of  contributory  negligence  on  the  part  of  the 
person  Injured  or  killed.  It  is  no  longer 
necessary  In  such  cases  to  allege  In  the  com- 
plaint the  absence  of  contributory  negligence, 
or  to  state  facts  showing  freedom  from  con- 
tributory negligence. 

In  this  connection  It  Is  claimed,  also,  that 
a  statute  of  Illinois  relating  to  the  provid- 
ing and  using  of  whistles  and  bells  on  loco- 
motive engines,  set  out  in  both  paragraphs 
of  the  complaint,  and  an  ordinance  of  the 
city  of  Chicago  concerning  the  maintenance 
by  railroad  companies  of  gates  at  street 
crossings,  set  out  in  the  second  paragraph  of 
complaint,  relate  only  to  the  remedy  in  Il- 
linois, and  that  to  permit  such  statute  or 
ordinance  to  affect  the  remedy  In  this  case 
would  be  giving  them  extraterritorial  effect, 
which  they  do  not  possess,  as  the  law  of 
Indiana  governs  the  remedy;  dtlng  Smith  v. 
Wabash  R.  Co.,  141  Ind.  92,  40  N.  E.  270. 
Counsel  perhaps  misapprehended  tbe  deci- 
sion cited,  which  is  to  the  effect  that  a  stat- 
ute of  another  state  concerning  the  presump- 
tion of  negligence  pertains  to  tbe  remedy. 
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and  cannot  have  extraterritorial  force,  "^be 
quantity  or  degree  of  evidence  requisite  to 
anstaln  an  action,  or  to  change  tbe  burden 
of  proof,  is  determined  by  tbe  law  of  tbe 
forum,  and  not  by  tbe  law  of  tbe  place  where 
the  cause  of  action  arose.  It  belongs,  not 
to  the  law  of  rights,  but  to  tbe  law  of 
remedy."  Richmond,  etc.,  R.  C!o.  ▼.  liltcbell, 
92  Ga.  T7,  18  8.  E.  290;  Pennsylvania  Co. 
T.  McCann  (Ohio)  42  N.  E.  768,  81  L.  R.  A. 
651,  56  Am.  St.  Rep.  695;  Smith  t.  Wabash 
R.  Ga,  supra;  Elliott  on  Railroads,  |  1366. 
The  cause  of  action  for  the  recovery  of  dam- 
ages tor  pecuniary  loss  resulting  from  tbe 
death  of  the  appellee's  Intestate  by  tbe  neg- 
ligence of  the  appellant,  the  right  to  recover 
having  accrued  In  another  state,  under  a 
statute  similar  In  Import  and  character  to 
one  in  force  In  this  state,  was  In  the  nature 
of  a  transitory  cause  of  action,  and  the  right 
to  maintain  tbe  action  was  not  confined  to 
tbe  state  where  tbe  negligence  complained 
of  occurred,  though  In  such  an  action  institut- 
ed In  this  state  such  statutes  of  the  sister 
state  must  be  pleaded  and  proved.  Inasmuch 
•8  oar  courts  cannot  take  Judicial  notice  there- 
of. Bums  V.  Grand  Rapids,  etc.,  R.  C!o.,  IIS 
Ind.  160. 15  N.  B.  230;  CUncinanti,  etc.,  R.  Oo. 
V.  McMullen,117  Ind.  439, 20  N.  B.  287, 10  Am. 
Bt  Rep.  67;  Stewart  v.  Baltimore  &  Ohio  R. 
Co..  18  Sup.  Ct  105,  42  L.  Ed.  537;  Dennlck 
V.  Railroad  Co.,  103  U.  S.  11,  26  L.  Ed.  439; 
Law  V.  Western  R.  (0.  0.)  91  Fed.  817.  Tbe 
right  of  action  was  governed  by  the  law  of 
tbe  state  where  tbe  tort  which  caused  the 
death  was  committed,  though  the  action 
might  be  maintained  by  a  personal  repre- 
sentative appointed  In  this  state.  Ericltson 
V.  Pacific,  eta,  Co.  (C.  C.)  96  Fed.  80;  Van 
Doren  v.  Pennsylvania  R.  Co.,  93  Fed.  260, 
85  C.  O.  A.  282.  If  tbe  objection  were  well 
taken  as  to  the  dty  ordinance.  It  could  not 
be  available  to  tbe  appellant  under  an  at- 
tack made  by  assignment  In  this  court,  which 
cannot  prevail  unless  all  tbe  paragraphs  were 
insufficient;  bat  tbe  statute  and  tbe  ordinance 
to  question  did  not  relate  to  the  remedy, 
but  did  enter  into  tbe  right  to  bring  and 
maintain  an  action  for  tbe  tort  in  Illinois. 
That  right  having  so  arisen  there,  tbe  cause 
of  action  was  transitory,  and  might  be  as- 
serted in  this  state,  though  tbe  action  here 
is  governed,  as  to  the  rules  of  pleading  and 
evidence.  Including  presumptions  and  the 
burden  of  proof,  by  tbe  rules  of  law  of  thia 
state. 

It  la  arged  that  the  court  erred  In  re- 
fusing to  grant  tbe  appellant* s  prayer  for  an 
appeal  in  term  time.  The  petition  for  tbe 
removal  of  tbe  cause  was  filed  In  the  same 
vacation  in  which  the  complaint  was  filed. 
At  tbe  term  the  appellant,  as  appears  from 
tbe  record,  entered  its  special  appearance 
for  tbe  purpose  of  objecting  to  the  further 
taking  of  Jurisdiction  of  the  cause.  The  court 
having  overruled  the  objection,  and  tbe  ap- 
pellant, still  appearing  specially,  having  ex- 
cepted to  this  mllng,  it  then  refused  to  ap- 
iRehMrlng   denied.    Tranater 


pear  further  In  the  cause,  or  to  enter  any 
appearance  therein,  whereupon  the  appellant 
was  defaulted,  and  the  cause  was  submitted 
to  the  court  for  trial.  On  tbe  same  day,  af- 
ter finding  and  Judgment,  the  appellant  ap- 
peared for  the  purpose  only  of  praying  as 
appeal  to  tbe  Supreme  Court,  and  tendered 
an  appeal  bond;  and,  tbe  prayer  for  an  ap- 
peal being  denied,  the  appellant  excepted  to 
the  ruling.  Thus  tbe  appellant,  having  re- 
fused to  appear  in  the  cause  and  having 
voluntarily  submitted  to  a  default  for  want 
of  appearance,  was  denied  a  term-time  ap- 
peal. But  it  has  brought  a  vacation  appeal, 
and  has  failed  to  establish  tbat  tbe  court  tiad 
in  any  respect  erred  in  the  proceedings  and 
Judgment  from  which  it  prayed  an  appeal. 
This  is  not  an  appeal  in  a  proceeding  to  com- 
■pe\  the  acceptance  of  an  appeal  bond  and 
grant  an  appeal,  but  it  Is  an  appeal  Involving 
the  same  questions  that  would  have  been  in- 
volved In  a  term-time  appeal.  This  court 
will  not  reverse  a  Judgment  for  a  rnling  of 
the  trial  court  which  did  not  Injure  the  ap- 
pellant. There  must  be  some  indication  tbat 
the  mllng  was  Injurloua  Where  in  a  vaca- 
tion appeal  it  appears  affirmatively  tbat  a 
term-time  appeal  could  not  have  resulted  In 
benefit  to  the  appellant,  we  cannot  set  aside 
tbe  Judgment. 

Some  days  after  tbe  rendition  of  Judg- 
ment by  default,  tbe  appellant  moved  tbe 
court  to  set  aside  the  default  and  judgment 
on  account  of  alleged  Inadvertence  and  mis- 
take of  one  of  the  appellant's  attorneys. 
In  overrallng  this  motion  there  was  no  error. 
The  attorney  refused  to  appear,  and  purpose- 
ly suffered  a  default,  and,  under  well-settled 
practice,  there  was  no  sufllclent  reason  set 
forth  In  his  affidavit  for  opening  np  tbe  case. 
If  be  failed  to  follow  directions  from  his 
superiors,  as  seems  to  be  claimed,  no  reason 
Is  given  therefor,  other  than  tbat  be  dis- 
covered after  tbe  rendition  of  the  judgment 
that  he  had  inadvertently  overlooked  or  mis- 
understood instructions,  which,  as  stated,  n- 
quired  bim  to  enter  objections  and  appear- 
ance, and  to  pray  an  appeal  and  perfect  tbe 
same.  In  case  of  necessi^,  and  to  do  all  such 
necessary  acts  to  accomplish  the  defense  of 
tbe  company  in  the  trial  of  the  cause,  and 
which,  it  is  stated,  did  not  authorize  tbe 
attorney  to  enter  a  special  appearance  in  tbe 
cause.  No  reason  for  misunderstanding  such 
instructions  Is  apparent,  and  to  have  inad- 
vertently overlooked  them,  which  could  only 
be  through  foregetfniness  or  inattention,  was 
not  a  sufficient  ground  for  relief: 

Judgment  affirmed. 

(n  Ind.  App.  4U) 
INDIANA  MFG.  CO.  v.  BUSKTRK.* 
(Appellate  Court  of  Indiana,  DlylBlon  No.  1. 
Nov.  20,  1903.) 

HASTES  AND  8BRVANT-INJURT  TO  SBRVAHT 

—COMPLAINT— SUFKICIENOY—UA- 

BILITT  OF  MASTER. 

1.  The  complaint  In  an  action  for  personal  in- 
juries alleged  that  a  third  person  was  in  de- 

to    Supreme   Court  denied. 
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fendant's  employ  as  chief  of  engineers  in  the 
engine  room;  that  plaintiff  was  employed  as' 
fireman,  and  conformed  to  the  orders  and  direc- 
tions of  the  third  person  in  the  performance  of 
duties  as  fireman:  that  plaintiff  was  under  the 
authority  of  the  third  person,  and  subject  to  his 
orders;  that  on  a  day  named,  while  engaged  in 
the  performance  of  his  duties  as  fireman  in  pur- 
suance to  the  orders  of  the  third  person,  plain- 
tiff was  injured  by  reason  of  the  negligence  of 
the  third  person  as  therein  described.  Held, 
that  the  complaint  asked  for  relief  under 
Burns'  Rev.  St.  1901,  §  7083,  cl.  2,  making 
corporations  liable  for  damages  for  personal 
Injuries  to  an  employ^  where  the  injury  resulted 
from  the  negligence  of  any  person  in  the  serv- 
ice of  such  corporation  to  whose  order  the  in- 
jured employe  was  at  the  time  of  the  injury 
bound  to  and  did  conform. 

2.  A  complaint  based  on  Bums'  Rev.  St.  1901, 
f  7083.  cl.  2,  declaring  that  corporations  shall 
be  liable  for  damages  for  personal  injuries  suf- 
fered by  an  employ^  where  the  injury  resulted 
from  the  negligence  of  any  person  in  the  service 
of  such  corporation  to  whose  order  the  injured 
employ^  was  at  the  time  of  the  injury  bound  to 
and  did  conform,  which  alleged  that  the  em- 
ploye was  bound  to  and  did  conform  to  the  or- 
ders of  a  third  person  in  the  performance  of  all 
his  duties  pei-taining  to  the  employment,  and  that 
when  injured  he  was  in  the  discharge  of  the 
duties  of  his  employment,  sufficiently  charged 
as  against  a  demurrer  the  giving  of  specific  di- 
rections by  the  third  person  and  their  execution 
by  plaintiH  when  he  was  injured. 

3.  Under  Bums'  Rev.  St.  1901,  §  7083,  cl.  2, 
making  corporations  liable  for  damages  for  per- 
sonal injuries  to  an  employfe  where  the  injury 
resulted  from  the  negligence  of  any  person  in 
the  service  of  such  corporation  to  whose  order 
the  injured  employe,  at  the  time  of  the  injury, 
was  bound  to  conform  and  did  conform,  there 
can  be  no  recovery  unless  the  injured  eniplo^ 
was  acting  under  some  special  order  In  respect 
to  the  particular  service  in  which  he  was  en- 
gaged when  injured,  as  distinguished  from  gen-^ 
oral  instructions  as  to  duties  connected  with* 
his  employment  generally. 

4.  It  appeared  that  plaintiff  had  been  in  the 
employ  of  defendant  as  fireman;  that  a  third 
person  was  in  charge  of  the  engine  as  engineer; 
that  plaintiff  was  injured  while  in  the  discharge 
of  his  duties  as  fireman  by  reason  of  an  iron 
plate  propped  up  by  another  employe  with  plain- 
tiff's assistance  falling  down  on  him;  that  it 
was  plaintiff's  duty  to  observe  the  steam  gauge 
on  the  boiler  he  was  tending  for  the  purpose  of 
ascertaining  when  to  supply  the  furnace  with 
coal;  that  he  observed  that  coal  was  needed, 
and  proceeded  to  put  coal  in  the  furnace,  when 
he  was  injured;  tnat  the  third  person  had  said 
nothing  to  plaintiff  about  putting  coal  into  the 
fnmace  after  the  plate  was  raised,  and  had 
given  no  instructions  about  putting  coal  in  the 
furnace,  nor  as  to  where  plaintiff  should  stand 
while  performing  his  duties;  that  no  officer  or 
agent  of  defend.mt  pave  plaintiff  any  such  in- 
struction; and  that  the  third  person,  on  coming 
into  the  room,  kicked  the  prop  from  under  the 
plate,  causing  it  to  fall  on  plaintiCTs  foot.  Ileld, 
that  plaintiff  could  not  recover,  under  Burns 
Rev.  St.  1001.  §  70f«,  cl.  2,  providing  that  cor- 
porations shall  be  liable  for  injuries  suffered 
by  an  employe  where  the  injury  resulted  from 
the  negligence  of  any  person  in  the  service  of  the 
corporation  to  whose  order  or  direction  the  in- 
jured employe  when  injured  was  bound  to  con- 
form and  did  conform. 

Appeal  from  Circuit  Ck>art,  Miami  County; 
Jabez  T.  Cox,  Judge. 

Action  by  William  Buskirk  against  the  In- 
diana Manufacturing  Company.  From  a 
judgment  for  plaintiff,  defendant  appeals. 
Reversed. 


Blacklidge,  Shirley  &  Wolf  and  Loveland 
&  Loveland,  for  appellant  W.  B.  Mowbray, 
for  appellee. 

ROBINSON,  a  J.  Suit  by  appellee  for 
personal  injuries.  A  demurrer  to  the  com- 
plaint was  overmled,  and  the  case  was  tried 
upon  issue  formed  by  the  complaint  and  an- 
swer in  denial,  resulting  in  a  -verdict  and 
judgment  for  appellee.  Overruling  the  de- 
murrer and  appellant's  motions  for  a  new 
trial  and  for  judgment  on  the  answers  to 
interrogatories  are  assigned  as  errors. 

The  complaint  avers  that  one  Williamson 
was  in  appellant's  employ  as  chief  of  en- 
gineers in  the  engine  room,  having  charge 
and  control  of  the  room  and  all  persons  and 
things  therein;  that  appellee  was  employ- 
ed as  fireman,  and  at  certain  times  as  sub- 
ordinate engineer,  "and  as  such  fireman  and 
subordinate  engineer  to  conform,  and  did  in 
fact  conform,  to  the  orders,  direction,  and 
control"  of  Williamson  "in  the  performance 
of  all  his  duties  pertaining  to  his  said  em- 
ployment"; that  during  all  the  time  of  his 
employment  appellee  was  under  the  author- 
ity of  Williamson,  and  "subject  to  his  orders 
and  directions  in  all  matters  pertaining  to  bis 
said  employment  In  and  about  said  engine 
room";  that  on  a  date  named  appellee,  while 
engaged  in  the  performance  of  his  duties  to 
appellant,  and  under  and  in  pursuance  of  the 
orders  and  directions  and  under  the  control 
of  Williamson,  by  reason  of  the  fault  and 
negligence  of  appellant,  was  injured  In  the 
following  manner:  One  Koontz,  in  appellant's 
employ,  had  entered  the  engine  room,  and 
had  sixsod  on  edge  in  the  engine  room  a  heavy 
iron  plate,  and  bad  propped  the  same,  so  as 
to  be  safe  If  left  undisturbed;  that  a  few 
minutes  thereafter  Williamson,  without  any 
notice  or  warning  to  appellee,  "willfully,  pur- 
posely, and  negligently  kicked  said  prop  from 
under  said  iron  plate,"  causing  the  same  to 
fall  on  appellee's  foot;  that  at  the  time  ap- 
pellee was  injured  "he  was  engaged  in  the 
discharge  of  his  usual  duties  as  fireman  and 
subordinate  engineer  for  said  defendant  com- 
pany In  and  about  said  engine  room,  under 
the  control  and  acting  under  and  in  pnrsu- 
ance  of  the  direction  or*  Williamson,  who 
gave  no  warning  that  he  was  about  to  kick 
the  prop  from  under  the  plate,  nor  did  ap- 
pellee know  of  the  danger  to  which  be  was 
exposed  until  the  plate  fell;  that  the  injury 
was  caused  wholly  through  the  negligence 
of  appellant,  acting  through  T^lUiamson,  as 
aforesaid,  and  would  not  have  occurred  but 
for  his  wrongful  and  negligent  act 

The  complaint  should  be  construed  as  one 
asking  for  relief  under  the  second  clause  of 
the  co-employ6s'  liability  act  of  1893  (Bums' 
Rev.  St  1901,  t  7083).  From  the  language 
used  in  the  pleading  it  was  manifestly  based 
upon  that  act  It  is  argued  against  the  suffi- 
ciency of  the  complaint  that  it  fails  to  chaTg<> 
the  giving  of  any  specific  direction  by  Wil- 
liamson and  its  execution  by  appellee  at  the 
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time  he  iras  Injured.  It  appears  trom  the 
pleading,  however,  that  appellee  was  bound 
to  conform  and  did  conform  to  the  orders 
of  Williamson  "in  the  performance  of  all 
his  duties  pertaining  to  his  said  employ- 
ment," and  that  when  Injured  be  was  In  the 
discharge  of  the  duties  of  hla  employment 
While  a  motion  to  that  effect  would  have 
required  appellee  to  make  his  complaint 
more  apedflc  in  this  particular,  yet  we  think 
the  averment  sufficient  to  admit  proof  of 
any  particular  order  to  which  he  was  con- 
forming at  the  time  he  was  injured.  The 
effect  of  the  averment  is  that  he  was  Injured 
while  in  the  discharge  of  the  duties  of  bis 
employment,  and  that  he  performed  no  duties 
pertaining  to  his  employment  except  upon 
the  orders  of  Williamson,  and  to  these  or- 
ders he  was  botmd  to  and  did  conform.  We 
think  the  complaint  sufficient  against  a  de- 
murrer. 

The  jury  answered  interrogatories  that  ap- 
pellee had  been  in  the  employ  of  the  appel- 
lant as  night  fireman  for  five  months.  That 
Williamson,  who  was  chief  of  engineers,  was 
In  cbarge  of  the  engine  as  engineer,  and 
worked  on  the  day  turn  except  when  the 
machinery  ran  until  9  at  night,  and  his  du- 
ties required  him  to  attend  to  the  engine 
during  the  daytime  except  when  the  ma- 
chinery ran  until  9  at  night.  Appellee  had 
charge  of  the  engine  on  the  night  turn,  except 
when  machlneiy  was  running.  Appellee  re- 
ceived $1.86  per  night  and  Williamson  $60  or 
$65  per  month.  The  injury  occurred  in  tlie 
boiler  room,  the  place  appellee  usually  work- 
ed In  when  on  duty.  In  maintaining  the 
fires  under  the  boilers  it  was  the  practice 
of  the  appellee  to  stand  in  front  of  the  same 
while  feeding  coal  into  the  furnaces.  Iron 
plates  about  4  feet  long  and  2i^  feet  wide 
formed  a  part  of  the  floor  of  the  boiler  room 
immediately  In  front  of  the  boilers,  and  fit 
into  openings  In  the  floor,  and  were  held 
down  by  their  own  weight  These  plates 
covered  certain  water  pipes  used  for  feed- 
ing water  to  the  boilers,  and  when  the  pipes 
were  out  of  repair  it  was  necessary  to  raise 
the  plates  to  repair  the  same.  The  plate 
causing  the  Injury  had  been  raised  by  Mi- 
chael Koontz,  a  pipe  fitter  in  appellant's  em- 
ploy, to  repair  the  pipes  tfnder  the  same. 
The  plate  had  been  lifted  out  of  its  posi- 
tion at  its  outer  edge,  and  raised  about  18 
Inches,  so  as  to  rest  on  the  inner  edge  and 
a  prop  under  the  outer  edge,  from  three 
to  five  minutes  before  the  injury.  Koontz 
asked  and  received  permission  from  appellee 
to  raise  the  plate,  appellee  assisted  in  rais- 
ing it,  and  the  prop  was  placed  under  by 
appellee.  When  the  plate  was  raised  it 
stood  8  or  10  inches  from  the  front  end  of 
the  boiler  nearest  thereto,  and  was  in  plain 
view  of  appellee  when  in  the  discharge  of 
bis  duties  at  the  time  of  his  injury.  It  was 
appellee's  duty  to  observe  the  steam  gauge 
On  the  boiler  he  was  tending  for  the  purpose 
of  ascertaining  when  to  supply  the  furnaces 


with  coal.  Immediately  befote  bis  Injury 
appellee  observed  that  the  gauge  Indicated 
the  necessity  for  more  coal,  and  upon  ob- 
serving such  indication  he  proceeded  to  put 
coal  into  the  furnace  In  front  of  which  the 
Iron  plate  stood.  Appellee  was  caused  to  re- 
plenish the  fire  at  the  time  of  his  injury  by 
the  indications  of  the  steam  gauge.  William- 
son was  not  in  the  boiler  room  when  the 
plate  was  raised,  had  said  nothing  to  appel- 
lee about  putting  coal  in  the  furnace  after 
the  plate  was  raised,  and  had  given  appellee 
no  Instructions  about  putting  coal  in  the  fur- 
nace, or  where  he  should  stand  while  per- 
forming his  duties  on  the  day  of  his  injury, 
nor  had  any  officer  or  agent  of  appellant 
given  appellee  any  such  instructions.  No 
one  gave  to  appellee,  on  the  day  he  was  in- 
jured, any  instructions  with  reference  to 
feeding  coal  into  the  furnaces.  The  injury 
was  caused  by  Williamson,  immediately  aft- 
er coming  into  the  boiler  room,  kicking  the 
prop  from  under  the  plate,  causing  it  to  fall 
on  appellee's  foot  The  plate  was  firmly  and 
safely  propped  If  the  prop  had  not  t)een  so 
remored  by  Williamson,  and  would  not  have 
fallen,  and  appellee's  Injury  would  not  have 
occurred,  had  he  not  knocked  the  prop  from 
under  it  Williamson  acted  upon  the  sugges- 
tion of  no  one  In  removing  the  prop,  and 
first  learned  the  plate  bad  been  raised  when 
he  came  Into  the  boiler  room  immediately 
before  he  removed  the  prop,  and  had  no 
knowledge  that  the  plate  was  to  be  raised. 

The  case  made  by  the  pleading  and  the 
evidence  is  not  a  liability  for  an  Injury  re- 
sulting from  appellant's  negligence  in  the 
selection  of  a  careless  and  incompetent  fel- 
low servant,  nor  from  appellant's  negligent 
failure  to  provide  a  safe  working  place. 
Even  if  It  should  be  conceded  that  William- 
son was  a  vice  principal  charged  with  the 
duty  of  keeping  the  working  place  in  a  safe 
condition,  it  appears  from  the  record  that 
the  unsafe  condition  was  created  by  appellee 
himself  In  conjunction  with  the  pipe  fitter, 
and  without  the  knowledge  or  through  the 
agency  of  Williamson.  The  case  made  by 
the  record  is  that  of  negligence  of  a  fellow 
servant,  and  it  was  for  the  purpose  of  cre- 
ating a  liability  against  a  cwporation  for  the 
negligence  of  a  fellow  servant  that  the  act 
of  1893  was  enacted.  It  had  long  been  the 
rule  that  an  Injured  employ^  could  not  re- 
cover damages  for  an  Injury  received  through 
the  negligence  of  a  fellow  servant  No  legis- 
lation was  needed  to  give  a  right  of  action 
for  an  injury  caused  through  the  negligence 
of  a  vice  principal.  Section  7083,  Bums' 
Hev.  St  1901  (Acts  1893,  p.  294),  provides 
that  a  railroad  or  other  corporation,  except 
municipal,  shall  be  liable  for  injuries  suffer- 
ed by  an  employ^,  himself  without  fault: 
"(2)  Where  such  injury  resulted  from  the 
negligence  of  any  person  In  the  service  of 
such  corporation,  to  whose  order  or  direction 
the  Injured  empl(^6^  at  the  time  of  the  in- 
jury, was  bound  to  conform,  and  did  con- 
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form."  It  seems  from  the  facts  specially 
found  by  the  Jury  that  appellee  has  failed 
to  bring  himself  within  the  meaning  of  the 
above  statute.  The  order  or  direction  here 
referred  to  means  something  more  than  gen- 
eral Instmctions  as  to  the  duties  of  the  em- 
pIoy&  This  court  has  held  in  a  recent  case 
that  it  must  be  made  to  appear  that  the 
employe  was  acting  under  some  special  or- 
der or  direction  of  the  person  to  whose  order 
he  was  bound  to  conform  when  injured,  and 
that  it  is  not  enough  to  show  that  he  was 
performing  his  general  duties.  Grand  Rap- 
ids, etc.,  R.  Co.  v.  Pettit,  27  Ind.  App.  120, 
60  N.  B.  1000.  It  may  be  that  appellee  had 
general  instructions  as  to  his  duties,  and  that 
these  instructions  were  given  him  by  Wil- 
liamson, and  that  he  was  at  all  times  sub- 
ject to  the  authority  of  Williamson;  but  this 
would  not  make  his  position ,  different  from 
tliat  of  every  employ^  of  a  corporation  en- 
gaged in  the  line  of  his  duty.  Mobile,  etc., 
R.  Co.  V.  George,  94  Ala.  199,  10  South.  145. 
Whether  Williamson  was  a  superintendent 
or  vice  principal  or  was  an  employe  of  the 
company  of  no  higher  rank  than  appellee 
may  have  nothing  to  do  with  liability  under 
this  sulKllvision  of  the  statute.  The  question 
is  not  what  position  Williamson  occupied  in 
the  factory.  The  question  is,  was  he  a  po*- 
son  to  whose  order  or  direction,  at  the  time 
of  the  injury,  appellee  was  bound  to  con- 
form? If  he  was,  and  by  reason  of  William- 
son's negligence  appellee  was  injured  while 
conforming  to  such  order  or  direction,  the 
statute  is  satisfied.  Dolan  v.  Anderson,  12 
Rettie.  804;  Seven,  EmpL  Liab.  p.  152.  The 
matter  of  superior  rank  would  go  to  the 
question  of  the  Injured  employe's  duty  to 
obey  the  order  when  given,  as  he  would 
probably  be  bound  to  obey  any  order  given 
him  by  such  superior  If  the  order  or  direction 
was  one  which  reasonably  came  within  the 
scope  of  such  authority.  But  the  question  is, 
were  the  relative  positions  of  the  parties 
such  in  fact  "that  one  owed  obedience  to  the 
other,  and  that  the  order  was  such  as  could 
not  have  been  declined  without  contumacy?" 
McManus  v.  Hay,  19  Scot  Law  R.  345,  9 
Rettie,  425;  Postal  Tel.,  etc.,  Co.  v.  Hulsey, 
115  Ala.  193,  22  South.  854.  See  Fenwick 
V.  Illinois  Cent  R.  Co.,  100  Fed.  247,  40  C. 
C.  A.  369.  It  Is  true  an  order  or  direction 
may  be  implied  from  circumstances.  Thus, 
where  a  railway  company  employed  a  boy 
to  assist  one  of  their  carmen  in  unloading 
from  a  large  van  iron  frames,  the  frames 
were  placed  upright  and  secured  at  each 
end  by  a  string  to  the  hoops  of  the  van. 
The  carmen  untied  the  string  at  one  end, 
and  the  boy,  without  any  express  orders, 
but  in  the  usual  course,  untied  the  string  at 
the  other  end.  The  carmen  then  drew  away 
one  of  the  frames,  causing  the  injury.  It 
was  held  the  boy  could  recover  under  the 
statute.  Millward  v.  Midland  Ry.  Co.,  14 
Q.  B.  Dlv.  68.  See,  also.  Mobile,  etc.,  R.  Co. 
V.  George,  94  Ala.  199,  10  South.  145;  Dolan 


T.  Anderson,  supra;  Hatfield  t.  Entlivern, 
72  Law  T.  157;  Dresser,  Bmpl.  Liab.  S  66. 
In  Louisville,  etc.,  Co.  v.  Wagner,  153  Ind. 
420,  53  N.  B.  927,  it  is  held  that  three  things 
must  concur  to  giVe  a  right  of  action  under 
this  statute.  "(1)  Was  the  ofTending  servant 
clothed  by  the  employer  with  authority  to 
give  orders  to  the  Injured  servant  that  the 
latter  was  bound  to  obey?  (2)  Did  the  in- 
Jury  result  to  the  latter  from  the  negligence 
of  the  former,  while  conforming  to  an  order 
of  the  former  that  the  injured  servant  was 
at  the  time  bound  to  obey?  (3)  Was  the  in- 
jured party  at  the  time  of  the  injury  in  the 
exercise  of  due  care  and  diligence?"  See, 
also.  Seven,  Empl.  Liab.  (2d  Ed.)  pp.  153, 
157;  Ruegg,  Empl.  Liab.  (5th  Ed.)  pp.  98- 
107;  Dresser,  Empl.  Liab.  n  64,  66,  67;  Wild 
T.  Waygood,  1  Q.  B.  782,  8  T.  L.  B.  15,  61 
L.  J.  Q.  B.  391;  Snowden  ▼.  Bayrus.  24  Q. 
B.  Div.  568,  59  L.  J.  Q.  B.  325;  Thacker 
V.  Chicago,  etc.,  B.  Co.,  159  Ind.  82,  64  N. 
E.  605,  59  L.  R.  A.  792;  Terre  Haute,  et&, 
R.  Co.  V.  Rittenhouse,  28  Ind.  App.  633,  62 
N.  E.  295. 

Couns^  for  appellee  cite  the  case  of  In- 
dianapolis Gas  Co.  V.  Shumack,  23  Ind.  App. 
87,  54  N.  K  414.  It  was  there  held  that  it 
was  not  necessary  that  the  injury  should 
have  happened  Immediately  following  some 
order,  and  that  it  Is  not  to  be  presumed  that 
it  was  intended  that  there  should  be  orders 
from  the  superior  concerning  aU  the  minor 
details  of  the  work.  The  facts  in  that  case 
are  very  difCerent  from  the  case  at  bar,  and 
it  is  there  held  that  the  record  showed  that 
Shumack  went  back  Into  the  trench,  and 
continued  the  work  under  the  orders  of  the 
superintendent,  and  that  soon  thereafter,  and 
while  engaged  in  that  particular  work,  he 
was  injured.  The  facts  in  that  case  are 
quite  different  from  facts  showing  an  em- 
ploye engaged  in  the  line  of  Us  duty  under 
general  instructions  as  to  wliat  those  duties 
are.  In  the  case  at  bar  appellee  testified  tJiat 
he  was  employed  by  Williamson  as  fiieman 
to  work  for  appellant,  and  that  Williamson 
put  him  to  work  In  the  room  firing;  tliat  be 
gave  appellee  no  particular  orders  in  con- 
nection with  the  work;  that  be  gave  "no 
particular  orders,  only,  of  course,  I  had  to 
attend  to  keeping  up  the  steam";  did  not 
tell  appellee  anything  about  what  degree  of 
steam  to  keep  up;  said  nothing  about  that; 
that  be  directed  appellee  "to  keep  up  steam 
and  fire,  and  to  take  care  of  things  around 
there  generally."  .  Appellee  further  testified 
that  he  had  had  about  25  years'  experience 
firing,'  which  Williamson  knew;  that  Wil- 
liamson Just  told  him  to  keep  up  steam, 
which  be  did  by  shoveling  coal  into  the  fire 
box  and  keeping  it  hot,  and  when  Injured 
he  was  shoveling  coal  into  the  fire  box.  On 
cross-examination  be  testified  that  the  steam 
gauge  on  the  boiler  governed  him  in  patting 
in  coal;  that  he  did  not  have  to  be  told,  and 
was  not  told,  by  Williamson,  when  to  put 
coal  in;  that  Williamson  had  instructed  him 
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to  "keep  up  steam,  keep  the  dry  houses  hot, 
and  keep  the  bnllding  the  right  temperature, 
and  get  things  ready  for  the  next  morning  to 
start  the  engine";  that  be  gave  appellee 
these  instructions  about  every  evening,  but 
on  the  evening  of  the  injury  he  had  no  talk 
with  him  about  It  In  the  case  at  bar  It  Is 
found  that  neither  Williamson  nor  any  other 
agent  or  officer  of  appellant  had  given  ap- 
pellee any  instructions  concerning  the  par- 
ticular duty  on  the  day  of  the  Injury.  The 
findings  not  only  show  that  Williamson  had 
given  appellee  no  order,  but  that  appellee, 
when  Injured,  was  engaged  in  putting  coal 
into  the  furnace  because  the  steam  gauge 
indicated  that  It  was  required.  In  consider- 
ing this  clause  of  the  Alabama  statute— the 
same  as  ours— the  court,  In  Mobile,  etc.,  R. 
Co.  V.  George,  supra,  said:  "The  clause  un- 
der which  these  Counts  are  framed  evidently 
refers  to  special  orders  or  directions  in  re- 
spect to  the  particular  service  In  which  the 
employ^  Is  engaged  at  the  time  of  the  In- 
Jury,  as  distinguished  from  a  general  order 
or  direction  in  reference  to  the  discharge  of 
his  general  service,  growing  out  of  the  na- 
ture and  scope  of  his  employment."  More- 
over, In  the  case  at  bar,  if  It  could  be  held 
that  appellee,  when  Injured,  was  obeying 
some  order  or  direction  previously  given  by 
Williamson,  it  Is  expressly  found  that  appel- 
lee assisted  in  creating  a  changed  and  dan- 
Kerons  condition  In  his  worising  place  with- 
out the  knowledge  of  Williamson,  and  that 
no  order  or  direction  was  given  appellee  to 
go  Into  this  particular  place  in  its  then  con- 
dition, and  perform  any  work. 

Judgment  reversed,  with  Instructions  to 
sustain  appellant's  motion  for  Judgment  on 
the  answers  to  interrogatories. 


(33  Ind.  App.  329) 
SEXTON 
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(Appellate  Court  of  Indiana,   DivisioD   No.  t, 
Nov.  18,  1903.) 

IKTOXICATINO    LIQUORS  —  LICBNSE  —  RBMON- 
strange:— TIME  OF  FILING— WITH- 
DRAWAL OF  NAMES. 

1.  Where  remonstrators  against  the  granting 
of  a  liqaor  license  have  the  right  to  file  a  re- 
monstrance on  a  certain  day,  the^  have  the 
whole  of  such  day  in  which  to  file  it,  the  word 
"day"  in  the  statute  meaning  the  entire  24 
hours,  and  a  remonstrance  filed  at  9  o'clock 
p.  m.  of  said  day  is  in  time. 

2.  Where  persons  who  have  signed  a  remon- 
strance against  the  granting  of  a  liquor  license 
have,  under  the  statute,  until  three  days  before 
the  granting  of  such  license  to  withdraw  their 
names  from  the  remonstrance,  the  right  must 
be  exercised  prior  to  the  beginning  of  the  first 
day  of  this  three-daya  period,  or  it  will  no 
longer  exist. 

Appeal  from  Circuit  Court,  Warren  Coun- 
ty; Joseph  M.  Rabb,  Judge. 

Application  for  a  liquor  license  by  John 
Sexton;    John  O.  Goodwine  and  others,  -re- 

ft.  Sm  Intoxicating  Ltquon,  vol.  »,  Cent.  Olg. 
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monstrators.    From  •  Judgment  denying  the 
application,  applicant  appeals.    AfSirmed. 

Eli  Stausbury,  for  appellant.  O.  T.  Mc- 
Adams,  for  appellees. 

ROBINSON,  C.  J.  Application  by  appel- 
lant for  a  liquor  license.  The  court  found 
appellant  to  be  a  fit  person  to  be  Intrusted 
with  such  license,  and  that  he  gave  the  re> 
quired  notice  of  his  Intention  to  apply  for 
a  license  at  the  September  term,  1901,  of  the 
board,  commencing  September  2,  1901.  Pri- 
or to  August  30,  1901,  remonstrances  had 
been  circulated,  and  signed  by  173  legal  vot- 
ers. The  remonstrances  were  filed  in  the 
county  auditor's  ofllce  on  August  30,  1901, 
at  9  o'clock  p.  m.  The  total  number  of  votes 
oast  in  the  township  for  the  highest  office 
at  the  November  election  In  1900  was  332. 
Prior  to  the  30th  day  of  August,  1901,  Victor 
White,  Lewis  Reynolds,  Charles  lape,  Wil- 
liam P.  Dowell,  and  James  M.  Tharp,  who 
were  legal  voters,  had  signed  the  remon- 
strance. After  attaching  their  names  to  the 
remonstrance  and  delivering  the  same  Into 
the  custody  of  other  remonstrators  who  were 
circulating  the  same,  they  signed,  at  the  re- 
quest of  the  applicant,  a  paper  reading:  "We, 
the  undersigned  legal  voters  of  Pike  town- 
ship, Warren  county,  Indiana,  hereby  with- 
draw our  names  from  the  remonstrance 
against  John  Sexton  for  a  license  to  sell  In- 
toxicating liquors  in  said  tovraship,  and  ask 
that  our  names  be  not  counted  as  remon- 
strators against  the  granting  of  such  license. 
Witness  our  hands  this  August  30,  1901." 
After  signing  this  paper.  It  was  delivered  to 
appellant,  the  applicant,  and  was  by  his  at- 
torney filed  in  the  auditor's  office  at  5:30 
o'clock  p.  m.,  August  30,  1901.  Appellant's 
application  for  a  license  was  filed  in  the 
auditor's  office  August  31,  1901.  Upon  these 
facts  the  court  denied  the  application. 

The  only  question  presented  is  whether  the 
five  names  should  have  been  counted  as  re- 
monstrators. As  the  remonstrance  was  filed 
on  Friday,  August  80,  1901,  before  the  meet- 
ing of  the  board  on  Monday,  September  2. 
1901,  it  was  filed  in  time.  Flynn  v.  Taylor, 
145  Ind.  533,  44  N.  B.  548.  The  remonstra- 
tors, having  the  right  to  file  the  remonstrance 
on  Friday,  had  the  right  to  file  It  at  any 
time  during  that  day;  that  Is,  they  had  the 
whole  of  Friday  to  file  It  Adams  v.  Dale, 
29  Ind.  273.  The  word  "day"  In  a  statute 
means  the  entire  24  hours.  "It  commences 
at  12  o'clock  p.  m.  and. ends  at  12  o'clock 
p.  m.,  running  from  midnight  to  midnight." 
Benson  v.  Adams,  69  Ind.  353,  35  Am.  Rep. 
220.  As  a  general  rule,  the  law  knows  no 
division  of  a  day.  But  this  rule  Is  never  al- 
lowed where  it  will  promote  Injustice  or 
wrong,  and  fractions  of  a  day  will  be  re- 
garded when  important  In  the  settlement  of 
confiietlng  interests,  as  In  determining  the 
priority  of  different  mortgages,  deeds,  or  oth- 
er instruments  executed  by  one  person  to  dif- 
ferent parties  on  the  same  day     Gibson  t. 

MR.    Transfer  to  Sopreme  Court  denied,  tT/> 
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Keyet,  112  Ind.  568,  14  N.  B.  591;  Pressley 
V.  Board,  etc.,  80  Ind.  45.  However,  Oie 
question  presented  by  this  appeal  Is  express- 
ly decided  by  the  Supreme  Court  In  State 
T.  Gerbardt,  146  Ind.  439,  473,  44  N.  B.  469, 
480,  83  L.  R.  A.  813,  the  conrt,  discnsslng 
this  sectioD  of  the  statute,  said:  "Until  the 
beginning  of  the  three-days  period,  whether 
the  remonstrance  has  been  placed  on  file  or 
not,  any  remonstrator  must  be  deemed  to 
have  the  absolute  right  by  some  afflrmatlye 
act  of  his  own  to  withdraw  his  name  from 
•uch  remonstrance.  But,  If  this  right  Is  not 
exercised  prior  to  the  beginning  of  the  first 
day  of  this  three-days  period.  It  no  Iong» 
exists."  And  in  White,  etc.,  v.  Prifogle  et 
al.,  146  Ind.  64,  44  N.  E.  926,  the  court  said: 
"It  follows,  therefore,  that  the  preceding 
Friday  is  the  first  day  of  the  three-days  peri- 
od, and  we  held  in  State  ▼.  Oerhardt,  145 
Ind.  439,  44  N.  B.  469,  33  L.  R.  A.  313,  that, 
if  the  right  to  withdraw  from  a  remonstrance 
was  not  exercised  prior  to  the  beginning  of 
the  first  day  of  this  period,  that  it  no  longer 
existed."  See,  also,  Conwell  ▼.  Overmeyer, 
145  Ind.  698,  44  N.  B.  548;  Sutherland  r.  Mc- 
Einney,  146  Ind.  611.  45  N.  B.  1048. 
Judgment  affirmed. 


(205  111.  SOS) 

DE  KOVEN  et  at  r.  ALSOP  et  aL* 
(Supreme  Court  of  Illinois.     Oct  26,  1903.) 

TRUSTS— INCOME     OP     KSTATB-STOCK     DIVI- 
DENDS— INCREASE  OP  CAPITAL  STOCK- 
RIGHTS  OF  LIFE  TENANT. 

1.  Under  a  will  giving  a  portion  of  testator's' 
estate  to  trustees  to  pay  the  net  income  to  the 
widow,  an  extraordinary  cash  dividend  on  stock 
owned  by  testator,  declared  after  his  death 
and  received  by  the  trustees,  is  payable  to  the 
widow  as  income. 

2.  Stock  dividends  givine  the  stockholder 
merely  the  evidences  of  additions  made  by  the 
corporation  to  its  own  capital  belong  to  the  cor- 
pus of  an  estate  devised  to  trustees  with  di- 
rections to  pay  the  widow  the  net  income,  and 
are  not  payable  to  her  as  income. 

8.  Where  tmstees,  holding  a  trust  fund,  with 
directions  to  pay  the  net  income  to  the  testa- 
tor's widow,  consisting  of  stock  in  corporations, 
are  allowed  to  subscribe  for  a  certain  amount 
of  new  stock  to  be  issued  by  the  corporation 
proportionate  to  the  number  of  shares  held  hy 
the  estate,  such  rights  to  subscribe,  being  Inci- 
dent to  the  ownership  of  the  stock,  are  capita] 
to  be  added  to  the  trust  fund,  and  not  net  in- 
come to  go  to  the  widow. 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Bin  by  Annie  L.  De  Eoven  and  others 
against  John  De  Eoven  Alsop  and  Louis  De 
Eoven  and  others.  From  a  judgment  of  the 
Appellate  Court  reversing  a  decree  for  com- 
plainants, they  appeal.     Affirmed. 

David  Fales,  for  appellants.  Otis  &  Graves 
(BL  A.  Otis,  of  counsel),  for  appellees. 

WILKIN,  J.  This  Is  an  appeal  from  the 
Appellate  Court  for  the  First  District  In  a 
proceeding  in  equity  begun  In  the  circuit 
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court  of  Cook  county  by  the  trustees  of  fbs 
estate  of  John  De  Koven,  deceased,  to  con- 
strue certain  provisions  of  his  will,  wherein 
the  "rest  and  residue"  of  bis  estate  la  giv- 
en to  trustees,  "to  hold.  Invest  rent  man- 
age and  care  for  the  same,  and  to  pay  tbe 
net  Income  thereof  to  the  testator's  widow 
"during  her  life,  so  long  as  she  remains  un- 
married, and  upon  her  death  or  re-marriage" 
to  divide  such  residue  between  the  appel- 
lants herein,  if  living  at  the  explratioa  of 
the  wife's  life  tenancy. 

There  is  no  controversy  as  to  the  fkctSL 
The  testator  died  April  30,  1898,  leaving  as 
a  part  of  his  estate  a  number  of  shares  of 
the  capital  stock  of  several  corporatlMis— 
railroads,  telephone  companies,  etc.  These 
corporations  have  since  his  death  'declared. 
In  one  case  an  extraordinary  cash  dividend, 
in  another,  stock  dividends,  and  In  others, 
stock  dividends  and  rights  to  subscribe  at 
par  for  certain  shares  of  stock.  The  drcnit 
court  held  the  cash  dividends  and  the  stock 
dividends  (Including  the  right  to  subscribe 
belonging  to  each  of  the  said  stock  dividends) 
to  be  a  part  of  the  net  Income  of  the  estate 
belonging  to  testator's  wife,  and  that  the 
rights  to  subscribe  to  certain  other  stocks 
are  a  part  of  the  capital  or  corpus  of  said 
estate,  to  be  held  by  the  tmstees  as  a  part 
thereof.  That  decree,  upon  appeal  to  the 
Appellate  Court  for  the  First  District  was 
reversed  by  the  branch  of  that  court  in 
part,  in  a  carefully  considered  opinion  by 
Freeman,  3.  The  reasoning  and  much  of 
the  language  of  that  opinion  will  be  adopted 
here. 

The  question  for  determination  is  whether 
any  or  all  of  these  dividends  and  rights  are 
to  be  considered  "net  income,"  within  the 
meaning  of  the  provision  of  the  will  above 
referred  to,  payable  to  the  testator's  wife  as 
the  life  tenant  or  whether  they  constitute  a 
part  of  the  capital  or  body  of  the  estate, 
which  by  the  will  is,  upon  the  expiration  of 
the  life  tenancy,  to  be  divided  between  ap- 
pellants as  remaindermen.  These  dividends 
and  rights  arrange  themselves  in  three  class- 
es. The  first  of  these  is  an  extraordinary 
cash  dividend  of  20  per  cent,  declared  July 
1,  1898,  upon  the  shares  of  stock  in  the  Poll- 
man  Palace  Car  Company.  The  dividend 
amounted  to  $6,000,  and  it  is  to  be  determin- 
ed whether  this  is  payable,  under  the  will, 
to  testator's  wife  as  "net  Income,"  or  to  the 
remaindermen  as  a  part  of  the  corpus  of  the 
estate.  The  money  out  of  which  It  was  paid 
appears  to  have  been  earned,  for  the  most 
part  at  least  during  the  lifetime  of  the  de- 
ceased, and  was  retained  by  the  company  as 
surplus  assets  remaining  in  the  company's 
treasury  as  undistributed  earnings.  While 
thus  in  the  company's  treasury  It  was  sub- 
ject to  such  uses  as  the  directors  might  see 
fit  to  make  of  It  for  corporation  purposes. 
and  Its  ownership  was  In  the  corporation. 
It  had  not,  therefore,  become  the  property 
of  the  testator  during  his  life.    In  Gibbons 
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V.  Mahon,  136  V.  S.  549,  10  Sup.  Ct  lOol,  34 
L.  Ed.  525,  tbe  court,  by  Mr.  Justice  Gray, 
says:  ''Tlie  distinction  between  the  title  of 
a  corporation  and  the  Interest  of  its  members 
or  stockholders  in  the  property  of  the  corpo- 
ration is  familiar  and  well  settled.  Tbe 
ownership  of  that  property  is  in  the  corpora- 
tion, and  not  in  the  holders  of  shares  of  its 
stock.  The  interest  of  each  stockholder  con- 
sists in  the  right  to  appropriate  part  of  the 
profits  whenever  dividends  are  declared  by 
the  corporation,  during  its  existence,  under 
its  charter,  and  to  a  like  proportion  of  tbe 
property  remaining  upon  the  terminatioii  or 
dissolution  of  the  corporation,  after  payment 
of  its  debts."  Minot  v.  Paine,  99  Mass.  101, 
96  Am.  Dec.  705;  Greetl  t.  Bquitable  Life 
Assurance  Society,  160  N.  Y.  10,  54  N.  B. 
712,  46  Ia  R.  A.  288,  78  Am.  St  Rep.  609; 
Hyatt  V.  Allen,  56  N.  Y.  553,  16  Am.  Rep. 
449.  Applying  the  principle  in  the  present 
case,  no  part  of  the  earnings  of  the  Pullman 
Palace  Car  Company  out  of  which  the  ex- 
traordinary cash  dividend  under  considera- 
tion was  paid  had  become  a  part  of  the  tes- 
tator's estate  at  the  time  of  his  death,  no 
matter  when  they  had  been  earned  by  the 
company.  If  the  dividend  had  been  paid  to 
the  testator  in  bis  lifetime  it  would  have 
been  received  by  him  as  income  from  his 
stock  Investment  It  did  not  become  any- 
thing else  when  received  by  the  trustees  of 
his  estate,  in  the  form  of  an  extra  dividend, 
after  his  decease.  It  was  still  Income,  Uke 
other  dividends,  and  as  such  it  is  payable  to 
tbe  life  tenant  under  tbe  provisions  of  the 
will. 

The  second  class  of  so-called  "dividends" 
consists  of  the  issue  of  certificates  of  stock 
known  as  "stock  dividends."  Stock  divi- 
dends were  declared  by  four  of  the  corpora- 
tions In  which  the  trust  estate  was  the  hold- 
er of  capital  stock.  These  stock  dividends 
were  all  substantially  of  the  same  character, 
and  in  no  case  was  the  stockholder  allowed 
an  option  to  take  a  money  dividend  Instead 
of  stock.  These  dividends  are  claimed  in 
behalf  of  the  life  tenant  as  "net  income," 
and  in  behalf  of  the  remaindermen  as  a  part 
of  the  capital  to  be  held  in  trust  for  their 
benefit 

It  is  urged  in  behalf  of  appellants  that  it 
was  not  the  meaning  and  intent  of  the  tes- 
tator, ascertained,  as  it  must  be,  from  the 
whole  will  and  all  its  parts  (Harrison  v. 
Weatherby,  180  111.  418,  54  N.  B.  237),  that 
the  net  income  payable  to  the  life  tenant 
should  include  future  stock  dividends.  This, 
however,  must  depend  upon  whether  such 
dividends  are,  or  not,  "net  income"  of  the 
trust  estate.  The  life  tenant  is  entitled  to 
all  such  "net  income,"  no  matter  in  what 
form  It  may  be  received,  but  not  to  any  por- 
tion of  the  capital.  There  is  a  wide  and 
Irreconcilable  difference  of  opinion  between 
courts  whose  opinions  are  entitled  to  re- 
spect, as  to  whether  stock  dividends,  so- 
called,   are   to   be   regarded   as   income   to 


which  a  life  tenant  is  entitled,  or  as  merely 
representing  capital  to  be  held  in  trust  for 
the  remaindermen.  Some  of  these  cases 
seem,  however,  to  have  turned,  in  a  measure, 
upon  the  Intent  of  the  testator,  derived  from 
tbe  language  used  in  creating  the  trust  es- 
tate, or  from  tbe  facts  and  circumstances  of 
the  particular  case.  This  seems  to  be  true 
of  two  leading  cases  in  the  Court  of  Appeals 
of  New  York,  viz.,  McLouth  v.  Hunt  154  N. 
Y.  179,  48  N.  B.  548,  39  L.  R.  A.  230,  and 
Lowry  v.  Farmers'  Loan  &  Trust  Co.,  172 
N.  Y.   137.  64  N.  B.  796. 

In  Cook  on  Corporations  (chapter  32,  ! 
353  et  seq.)  it  is  pointed  out  that  there  arc 
"three  well-defined  rules  upon  this  subject 
which  may  be  denominated  the  American  or 
Pennsylvania,  the  Massachusetts,  and  the 
English  rule."  The  first  of  these  is  to  the 
effect  that,  when  the  fond  out  of  which 
an  extraordinary  stock  or  property  dividend 
iB  to  be  paid  was  accumulated  by  the  cor- 
poration before  the  life  estate  arose,  It 
should  be  held  to  be  principal  belonging  to 
the  corpus  of  the  estate,  but  If  earned  after 
the  life  estate  arose  then  the  dividend  should 
be  deemed  income  aud  go  to  the  life  ten- 
ant. The  Massachusetts  rule  regards  all 
cash  dividends,  large  or  small,  as  Income, 
and  stock  dividends,  whenever  earned  and 
however  declared,  as  capital.  The  English 
rule,  as  it  was  originally  stated,  treated  ex- 
traordinary cash  or  stock  or  property  dlvl- 
deuds  as  belonging  to  the  corpus  of  the  trust, 
but  later  English  decisions  are  to  the  effect 
that  extraordinary  cash  dividends  may  be 
decreed  to  the  life  tenant.  The  general  sub- 
ject and  the  authorities  are  well  considered 
by  the  United  States  Supreme  Court  in  Gib- 
bons V.  Mahon,  supra,  to  which  reference 
may  be  had.  Tbe  conclusion  reached  in  that 
case  is  that  stock  dividends  declared,  as  in 
the  case  at  bar,  go  to  the  remaindermen. 
This  rule  Is,  we  think,  supported  by  sound 
reasoning,  and  sustained  upon  principle  by 
the  greater  weight  of  authority.  Spooner  t. 
Phillips,  62  Conn.  62,  24  Atl.  524,  16  U  R.  A. 
461;  Mills  V.  Britton,  64  Conn.  4,  29  Atl.  231. 
24  L.  R.  A.  536;  Brown  &  Lamed,  Petition 
ers,  14  R.  I.  371,  61  Am.  Rep.  397;  Richard- 
son T.  Richardson,  75  Me.  574,  46  Am.  Rep. 
428;  Millen  v.  Guerrard,  67  Ga.  284,  44  Am. 
Rep.  720;  Bouch  T.  Spronle,  L.  R.  12  App. 
Cas.  385. 

A  dividend  is  defined  as  "a  corporate 
profit  set  aside,  declared,  and  ordered  by 
the  directors  to  be  paid  to  the  stockholders 
on  demand  or  at  a  fixed  time.  Until  the  div- 
idend is  declared,  these  corporate  profits  be- 
long to  the  corporation— not  to  the  stock- 
holders—and are  liable  for  corporate  indebt- 
edness." Cook  on  Corporations,  c.  32,  S  534. 
A  stock  dividend  "is  lawful  when  an  amount 
of  money  or  property  equivalent  In  value 
to  the  full  par  value  of  the  stock  distributed 
as  a  dividend  has  been  accumulated  and  la 
permanently  added  to  the  capital  stock  of 
the   corporation.    •    •    •    In    this   country 


uigitizea  Dy  VJV7V^ 


gle 


932 


68  NORTHBASTERN  REPORTSK. 


(IlL 


these  dividends  are  frequently  made,  and 
are  constantly  sustained  by  the  courts."  Id. 
I  563. 

There  Is  a  clear  distinction  between  an  ex- 
traordinary cash  dividend,  no  matter  when 
earned,  and  stock  dividends  declared  as  in 
the  case  at  bar.  The  one  is  a  disbursement 
to  the  stockholder  of  accumulated  earnings, 
and  the  corporation  at  once  parts  irrevocably 
with  all  interest  therein.  The  other  in- 
volves no  disbursement  by  the  corporation. 
It  parts  with  nothing  to  the  stockholder. 
The  latter  receives,  not  an  actual  dividend, 
but  certificates  of  stock  which  evidence  in  a 
new  proportion  his  interest  In  the  entire 
capital,  Incliiding  such  as  by  Investment  of 
accumulated  profits  has  been  added  to  the 
original  capital.  The  difference  of  opinion 
as  to  whether  this  additional  issue  of  stock 
Is  to  be  treated  as  Income  for  the  life  ten- 
ant, or  capital  to  be  held  in  reserve  for  the 
remaindermen,  grows  out  of  the  fact  that 
such  stock  dividends  undoubtedly  represent 
additions  to  the  original  investment  in  the 
corporation.  Hence  they  have  been  regard- 
ed, with  what  seems  to  us  unsatisfactory 
reksoning,  as  income  to  the  stockholder, 
whereas.  In  fact,  they  are  not,  as  we  view 
the  matter,  "income"  to  him,  but  represent 
additions  to  the  soiu-ce  of  his  income,  viz., 
his  invested  capital.  The  stockholder  never 
receives  these  additions  while  the  corpora- 
tion continues  Its  business.  They  do  not  go 
to  him  in  any  form,  and  hence  the  difficulty 
we  find  In  regarding  them  as  income  to  him. 
A  stock  dividend  gives  the  stockholder  mere- 
ly the  evidences  of  additions  made  by  the 
corporation  to  its  own  capital.  He  can,  it 
is  true,  still  retain  the  old  stock  certificates 
and  sell  the  new  ones,  but  by  so  doing  he 
parts  with  so  much  of  his  interest  in  the 
capital  of  the  corporation.  The  profit  he 
may  so  derive  is  of  the  same  nature  as  he 
would  receive  if  no  earnings  had  been  added 
to  capital  and  no  stock  dividend  had  been 
declared,  but  the  market  value  of  bis  stock 
should  have  arisen  above  par  by  reason  of 
Increased  earnings  and  larger  cash  dividends 
declared  thereon,  and  he  should  sell  so  much 
of  It  as  represents  the  rise  above  its  original 
par  value.  He  would  thus  diminish  his  cap- 
ital, although  the  earning  power  of  what  he 
has  left  might  afterward  equal  that  of  his 
original  Investment.  It  is  capital  that  he 
parts  with.  Fluctuations  In  market  values 
of  stock,  and  in  dividends  therefrom,  con- 
stantly occur,  regardless  of  whether  the  orig- 
inal capital  has  been  increased  by  addition 
of  accumulated  profits  or  not. 

Stock  dividends  add  nothing  to  the  capital 
of  the  corporation  nor  to  the  capital  of  the 
stockholder.  They  may  make  it  easier  for 
the  latter  to  dispose  of  a  part  of  his  Inter- 
est. It  was  the  addition  made  to  the  plant 
or  capital  of  the  concern  out  of  earnings 
which  increased  the  value  of  his  shares,  and 
the  stock  dividends  merely  represent,  in  a 
new  form,  a  part  of  what  the  original  stock 


would  otherwise  represent  Income  at  a 
corporation  Is  rarely.  If  ever,  all  of  it  In- 
come to  the  stockholder.  Some  of  the  earn- 
ings must  go  out  for  expenses  of  operation 
and  for  repairs.  Without  repairs  a  plant 
would  naturally,  in  time,  wear  out  and  the 
corpus  or  capital  invested  cease  to  earn  divi- 
dends. What  goes  Into  repairs  and  -what 
goes  Into  permanent  improvements  or  en- 
largements are  alike  added  to  the  invested 
capital  to  maintain  it  unimpaired  or  to  in- 
crease its  power  to  earn  income  for  the  stock- 
holder. The  life  tenant,  as  well  as  the  re- 
mainderman, profits  by  thus  maintaining 
and  improving  the  original  investment.  It 
would  be  as  logical  to  award  the  life. ten- 
ant a  corresponding  interest  In  the  original 
shares,  in  proportion  to  whatever  eamlDgs 
or  profits  are  expended  for  necessary  repairs, 
as  to  award  him  or  her  the  portion  of  such 
earnings  or  profits  invested  in  permanent 
improvements  or  added  to  capital.  Botti  re- 
pairs and  such  enlargements  of  capital  come 
from  the  same  source,  and  are  generally 
made  for  the  same  purpose,  viz.,  to  maintain 
or  increase  the  earning  capacity  of  the  orig- 
inal investment  It  is,  as  has  been  said, 
within  the  power  of  a  corporation  acting 
within  its  charter  powers,  in  good  faith  and 
with  an  honest  purpose  to  protect  the  inter- 
ests of  all  concerned,  to  determine  for  itself 
whether  its  earnings  shall  be  applied  to  re- 
pairs or  to  betterments,  or  to  a  fund  for  nse 
In  its  business,  and  this  regardless  of  wheth- 
er its  action  may  diminish,  for  the  tijne  be- 
ing, the  income  of  a  life  tenant  or  increase 
the  estate  ot  a  remainderman.  "Profits  on 
hand  are  valuable  to  the  capital,  and  a  right 
to  share  in  them  passes  upon  a  sale  or  be- 
quest; but  they  are  the  property  of  the  cor- 
poration, and  may  lie  applied  to  such  uses  as 
it  may  lawfully  make  of  them."  In  Minot  v. 
Paine,  supra,  the  court  says  (page  107,  99 
Mass.,  96  Am.  Dec.  705):  "It  Is  obvious  that 
if  the  directors  had  made  no  stock  dividends, 
but  had  invested  the  Income  in  permanent 
improvements,  making  no  increase  of  the 
number  of  shares,  the  improvements  would 
have  been  capital  belonging  to  the  legatees 
in  remainder." 

The  question  we  are  considering  was  dis- 
cussed fully  in  the  case  of  Gibbons  v.  Mahon, 
supra.  "We  find  no  real  distinction  between 
the  facts  in  that  case  and  those  in  the  case 
at  bar.  It  is  there  said:  "A  stock  dividend 
really  takes  nothing  from  the  property  of  the 
coi-poration,  and  adds  nothing  to  the  Inter- 
ests of  the  shareholders.  Its  property  is  not 
diminished,  and  their  interests  are  not  in- 
creased. After  such  dividend,  as  before,  the 
corporation  has  the  title  in  all  the  corporate 
property.  The  aggregate  Interests  therein  of 
all  the  shareholders  are  represented  by  the 
whole  number  of  shares,  and  the  proportion- 
al interest  of  each  siiareholder  remains  the 
same.  The  only  change  is  in  the  evidence 
which'  represents  that  interest,  the  new 
shares  and  the  original  shares  together  repre- 
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■entlng  the  same  proportional  interest  that 
the  original  shares  represented  before  the 
Issue  of  the  new  ones." 

It  being  within  the  powers  of  the  directors 
of  a  corporation,  acting,  as  we  have  said.  In 
good  faith,  to  determine  io  what  manner  ac- 
cumulated earnings  stull  be  applied,  the 
nature  of  the  interest  of  a  life  tenant  and 
remainderman  in  such  accumulated  profits 
may  be  determined  by  such  action,  and,  as 
is  further  said  in  the  case  last  cited,  "or- 
dinarily a  dividend  declared  In  stock  is  to  be 
deemed  capital,  and  a  dividend  In  money  is 
to  be  deemed  income,  of  each  share." 

The  questions  involved  have  been  elabo- 
rately argued  by  counsel  on  both  sides,  and 
we  have  carefully  considered  the  cases  cited 
which  do  not  accept  the  conclusion  we  are 
compelled  to  adopt  We  need  not  review 
them  at  length.  In  McLouth  v.  Hunt,  supra, 
the  New  Tork  Court  of  Appeals  says:  "For 
all  corporate  purposes  the  corporation  may 
doubtless  convert  earnings  Into  capital  when 
such  power  is  conferred  by  its  charter;  but 
when  a  question  arises  between  life  tenants 
and  remaindermen  concerning  the  ownership 
of  the  earnings  thus  converted,  the  action  of 
the  corporation  will  not  conclude  the  courts." 
Where,  as  in  the  case  at  bar,  the  corporation 
bas  thus  converted  earnings  Into  capital, 
we  know  of  no  principle  which  can  Justify 
the  courts  in  taking  it  away  from  the  re- 
maindermen, to  whom  the  testator  has  left 
It  by  his  will,  and  giving  It  to  the  life  ten- 
ant, to  whom  the  testator  has  left  only  the 
net  Income  of  such  capital. 

It  Is  claimed  in  behalf  of  appellants  herein 
that  under  the  facts  in  this  case  these  so- 
called  "stock  dividends"  should  still  be  con- 
sidered a  part  of  the  trust  fund  for  the  bene- 
fit of  the  remaindermen,  even  though  the 
Pennsylvania  rule  above  referred  to  should 
be  adopted.  Inasmuch  as  it  is  claimed  that 
the  earnings  upon  which  the  stock  dividends 
were  based  had  accumulated  before  the  tes- 
tator's death.  However  that  may  be,  we  re- 
gard the  difficulty  In  the  application  of  that 
rule  by  a  trustee  as  an  obstacle  to  Its  appli- 
cation which  In  many  cases  would  be  In- 
superable. If,  however,  the  rule  should  be 
applied  which  is  laid  down  in  the  case  of 
Lowry  v.  Farmers'  Loan  &  Trust  Co.,  172 
N.  y.  137,  64  N.  E.  796,  where  the  same  divi- 
dend of  the  Pullman  Palace  Car  Company  in 
controversy  here  was  under  consideration, 
the  result  should  still  be  that  under  the  un- 
disputed facts  in  the  case  at  bar  the  stock 
dividends,  so  called,  must  be  regarded  as 
representing  a  part  of  the  capital  belonging 
to  the  trust  estate,  and  not  as  income  for  the 
life  tenant.  In  that  case  the  New  York  court 
says:  "That  the  value  of  the  shares  of  stock 
has  been  lessened  by  a  dividend  is  a  fact  of 
no  relevancy  in  determining  the  question  of 
whether  the  dividend  is  to  be  regarded  as 
income  to  the  life  tenant  or  as  capital  to  the 
remainderman.  That  question  will  be  deter- 
mined by  the  origin  of  the  dividend.    In  this 


case  a  fund  had  been  created  by  an  accumu- 
lation of  the  net  earnings  of  the  corporation, 
and  it  remained  a  part  of  tiie  general  assets 
until,  in  the  judgment  of  the  directors,  the 
time  came  when  it  was  proper  and  prudent 
to  distribute  it  among  the  atockholden. 
That  which  the  directors  of  the  corporation 
distribute  among  the  stockholders  without  in- 
trenching upon  capital  must  be  comprehend- 
ed within  the  term  'profits,'  and  we  should 
assume  that  the  testator  Intended  that  what 
might  be  paid  in  that  way  should  belong  to 
the  beneficiary.  There  is  no  question  of  in- 
creasing the  capital  for  any  corporate  pur- 
pose or  need.  It  was  simply  a  mode  of  dis- 
tributing the  profits  earned  by  the  employ- 
ment of  capital." 

While  we  are  compelled  to  differ  from  th^ 
views  expressed  in  the  Lowry  Case  for  rea- 
sons we  have  before  indicated,  yet  if  we 
should  agree  with  the  above  quotation  the 
result  would  stlU  be  that  the  stock  dividend 
referred  to  therein  must.  In  the  case  at  bar, 
be  regarded,  not  as  an  actual  dividend,  but 
merely  as  a  distribution  of  evidences  of  capi- 
tal which  was  already  accumulated  by  the 
corporation  In  the  lifetime  of  the  deceased, 
and  was  represented  by  the  shares  outstand- 
ing in  his  name  at  the  time  of  his  death.  In 
other  words.  It  formed  a  part  of  the  corpus 
of  his  estate,  the  Income  of  which,  only,  was 
left  to  the  life  tenant  To  give  to  the  life 
tenant  In  the  case  at  bar  these  stock  divi- 
dends would  be  to  reduce  by  so  much  the 
value  of  the  original  corpus  of  the  estate 
devised  to  the  remaindermen,  and  would  in- 
trench upon  the  capital.  We  conclude  that 
the  court  must  treat  as  capital  that  which  by 
the  action  of  the  corporations  referred  to  has 
In  fact  become  such,  and  that  the  stock  divi- 
dends under  consideration  belong  to  the  cor- 
pus of  the  trust  estate. 

The  third  of  the  sources  from  which  the 
trustees  of  the  estate  have  derived  funds 
with  reference  to  which  they  ask  the  instruc- 
tions of  the  court  Is  certain  rights  and  priv- 
ileges of  subscribing  to  the  stock  of  five  of 
the  corporations  in  which  said  trust  estate  is 
interested.  By  reason  of  their  holding  shares 
of  the  capital  stock  of  such  corporations,  the 
said  trustees  were  given  rights  to  subscribe 
at  par  for  a  certain  amount  of  the  new  stock 
to  be  Issued  by  each  of  said  corporations, 
respectively,  proportioned  to  the  number  of 
shares  before  held  by  the  estate.  Inasmuch 
as  such  new  stock,  when  issued,  had  a  mai> 
ket  value  greater  than  par,  these  rights  to 
subscribe  were  salable  at  a  premium.  Some 
of  them  were  accordingly  sold  by  the  trustees 
in  the  exercise  of  the  discretion  vested  In 
them,  and  they  received  therefor  sums  ag- 
gregating several  thousand  dollars.  In  the 
remaining  two  corporations  the  trustees  avail- 
ed themselves  of  the  rights,  and  did  sub- 
scribe for  such  additional  stock,  paying  there- 
for out  of  funds  belonging  to  the  estate. 
Such  rights  to  subscribe  have  been  gener- 
ally held  to  be  incident  to  the  ownership  of 
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the  stock,  and  therefore  capital  to  be  added 
to  tbe  trust  fund  held  for  the  remaindermen, 
the  income  of  which  goes  to  tbe  life  tenant. 
This  is  said  to  be  "equally  true  whether  the 
trustee  subscribes  for  the  new  stock  for  the 
benefit  of  the  trust  or  sells  the  right  to  sub- 
scribe for  a  valuable  consideration.  In  either 
event  the  income  goes  to  the  corpus."  Cook 
on  Corporations,  c.  32,  §  559;  Atkins  v.  Al- 
bree,  12  Allen,  359;  Blddle's  Appeal,  99  Pa. 
278;  Eidman  v.  Bowman,  58  111.  444,  11  Am. 
Rep.  90.  In  the  last  case  cited  it  is  said 
(page  447,  58  111.,  11  Am.  Rep.  90):  "When 
the  company  determines  to  Increase  their 
capital  stock  within  the  limits  of  their  char- 
ter, each  of  the  previous  sharebolders  has 
the  right  to  a  proportionate  number  of  the 
new  shares  or  a  proportionate  amount  of  the 
new  stock,  if  it  should  be  added  to  the  old 
shares."  "We  agree  with  the  circuit  court 
that  these  rights  to  subscribe,  and  the  pro- 
ceeds of  their  sale,  belong  to  the  trust  fund. 
We  do  not  regard  the  case  of  Waterman  v. 
Alden,  42  111.  App.  294,  as  holding  the  con- 
trary. In  that  case  it  Is  said.  In  the  opinion 
of  the  Appellate  Court  [concurred  in  by  this 
court  on  that  question,  144  111.  00,  32  N.  E. 
972],  that  "a  surplus  equal  to  the  amount  of 
new  stock  had  been  earned  at  testator's 
death.  The  new  stock  was  not  Issued  as  a 
stock  dividend  which  stockholders  were  to 
take  in  that  form,  but  these  parties,  as  orig- 
inal stockholders,  were  permitted  to  sub- 
scribe for  the  new  shares  of  stock  to  the 
amount  of  their  interest  in  the  accumulated 
earnings  in  lieu  of  a  cash  payment  of  that 
amount,  so  that  they  could  take  either  stock 
or  cash,  at  their  election."  There  was,  there- 
fore, neither  a  stock  dividend  declared,  nor 
was  there  given  a  mere  right  to  subscribe  for 
the  new  stock.  In  effect,  the  stockholders 
received  a  cash  dividend,  which  they  could 
Invest  in  tbe  new  stock  or  not,  as  they  chose. 

For  the  reasons  stated,  the  Appellate  Court 
held  as  erroneous  that  part  of  tbe  decree  of 
the  circuit  court  which  finds  the  stock  divi- 
dends of  tbe  Pullman  Palace  Car  Company, 
the  Pullman  Loan  &  Savings  Bank,  the  Chi- 
cago Telephone  Company  and  the  Chicago, 
Rock  Island  &  Pacific  Railway  Company  to 
be  part  of  the  net  Income  of  the  estate.  The 
case  seems  to  have  received,  throughout,  a 
most  careful  consideration  by  the  Appellate 
Court,  and  its  views  and  conclusions  are  fully 
sustained  by  the  authorities  cited  in  its  opin- 
ion, and  we  fully  concur  in  the  same.  Its 
Judgment  will  accordingly  be  affirmed. 

Judgment  afBrmed. 


(205  111.  366) 

LANGS  et  al.  v.  CULLINAN  et  al.« 

(Supreme  Court  of  IllinolB.     Oct.  26.  1903.) 

DBBDS—DEUVBRT— EVIDENCE. 

1.  The  grantor,  beinf;  advised  by  his  physician 

to  make  a  disposition  of  his  estate,  made  two 


*Reb'arlcg  denied  December  9,  1903. 


deeds- -one  conveying  a  portion  of  his  real  es- 
tate to  his  sister,  and  the  other  conveying  tbe 
remainder  to  his  housekeeper — and  delivered 
both  deeds  to  the  sister,  although  the  house- 
keeper was  in  the  house  at  the  time.  Testator 
then  disposed  of  his  personal  property  by  will; 
stating  therein  that  he  had  disposed  of  his 
realty  by  deed,  and  Uiat  it  should  not  be  consid- 
ered as  part  of  his  estate.  On  being  asked 
if  the  deed  to  the  housekeeper  should  be  de- 
livered to  her  he  said  "No,"  directing  that  it  be 
given  to  his  sister.  Held,  that  it  was  no  deliv- 
ery of  the  deed  to  the  housekeeper. 

Appeal  from  Circuit  Court,  Cook  Oonnty; 
Charles  A.  Bishop,  Judge. 

Action  by  Theodore  G.  Lange  and  others 
against  Sarah  A.  Ouiiinan  and  others.  From 
a  Judgment  for  defendants,  plaintiffs  appeal. 
Reversed. 

This  is  a  bill  In  chancery  In  tbe  circuit 
court  of  Cook  county  by  appellants,  as  the 
heirs  of  Herman  G.  Lange,  deceased,  against 
his  grantee,  Sarah  Anna  CuUinan,  and  WU- 
liam  J.  Waddell,  to  set  aside  and  cancel  a 
warranty  deed  purporting  to  be  made  by  bim 
In  his  lifetime  to  her,  conveying  lot  9  In  sec- 
tion 3,  township  36,  range  14,  In  tbe  town 
of  Dolton,  In  Cook  county.  The  conveyance 
Is  dated  June  7,  1900,  and  the  grantor  died 
on  the  2-ith  of  the  same  month.  The  bill 
alleges  that  the  deed  Is  void  for  want  of 
delivery,  and  seeks  to  cancel  the  same  as  a 
cloud  upon  complainants*  title. 

The  grantor  was  a  bachelor,  and  lived  and 
conducted  a  saloon  upon  the  premises  In 
question.  The  grantee  was  his  housekeeper, 
and  sometimes  tended  bar  for  him.  He 
owned  certain  other  real  estate  In  Chicago, 
and  an  undivided  interest  in  his  deceased 
mother's  estate;  also  a  small  amount  of  per- 
sonal property.  For  some  time  prior  to  the 
date  of  this  deed,  June  7,  1900,  he  had  been 
in  poor  health,  and  undertook  at  this  time. 
upon  the  suggestion  of  his  physician,  to 
make  a  disposition  of  bis  estate.  A  lawyei- 
was  sent  for,  and  in  the  presence  of  gran- 
tor's sister,  Mrs.  Emma  Lange  Grant,  and 
William  R.  Grant,  her  husband,  and  a  Mr. 
Dewess,  whom  tbe  lawyer  bad  brought  wltb 
him  as  a  witness,  two  deeds  and  a  will  were 
prepared.  One  of  the  deeds  conveyed  cer- 
tain property  to  Mrs.  Grant  and  her  sister. 
the  other  beiug  the  deed  in  controversy.  The 
will  disposed  of  the  personal  property,  and 
contained  this  clause:  "My  real  estate  I 
have  this  day  disposed  of  by  warranty  deeds 
and  shall  not  be  considered  as  any  part  of 
my  estate."  Mrs.  Grant  testifies  that  after 
the  deeds  were  executed  the  attorney  asked 
the  grantor  to  whom  he  should  deliver  them, 
and  he  replied,  "Deliver  them  to  Mrs.  Grant 
but  not  by  all  means  to  deliver  the  one  to 
Mrs.  CulUnan,  saying  Mrs.  Grant  was  all 
right;"  that  he  gave  Mrs.  Grant  no  direc- 
tions as  to  what  to  do  with  the  deed  in  con- 
troversy, and  that  be  did  not  tell  Mrs.  Grant 
to  deliver  it  to  Mrs.  Cullinan.  At  the  time 
of  the  making  of  the  deed,  Mrs.  Cullinan  was 
in  ttie  house  as  usual,  performing  her  du- 
ties  as   his   housekeeper,    and   occasionally 
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came  into  the  room.  Mrs.  Grant  for  about 
two  months  before  tbis  had  been  looking 
ufter  some  business  for  her  brother,  having 
charge  of  certain  property  on  the  west  side 
of  the  city,  attending  to  repairs,  collecting 
rents,  etc.,  and  from  this  day  on  remained 
with  him  practically  all  the  time  until  after 
bis  death.  William  R.  Grant  substantially 
corrol)orated  the  statement  made  by  Mrs. 
Grant,  and  says:  "There  were  two  deeds 
made  at  the  time.  One  deed  ran  to  Mrs. 
Grant  and  her  sister,  Km  ma;  the  other,  to 
Mrs.  Culllnan.  They  were  both  delivered  to 
Mrs.  Grant."  He  was  then  asked:  "Q. 
Was  anything  said  to  Mr.  Lange  about  the 
delivery  of  those  deeds?  A.  Yes,  sir.  Q. 
What  was  said?  A.  Mr.  Camp  [the  attor- 
ney] asked  him  if  he  should  deliver  the  one 
that  ran  to  Mrs.  Culllnan  to  Mrs.  Culllnan, 
and  he  said,  'No,'  and  seemed  to  be  agitated— 
almost  angry  that  he  was  asked  to  do  it; 
and  then  Mr.  Camp  asked  Mr.  Lange  if  he 
should  deliver  the  one  that  ran  to  Mrs.  Grant 
and  her  sister  to  Mrs.  Grant,  and  be  said, 
*Yes;  she  is  all  right.' "  The  deeds  were 
taken  to  Chicago  by  the  attorney  for  the  pur- 
pose of  having  the  notarial  seal  attached,  and 
by  bun  delivered  to  Mrs.  Grant,  as  directed. 
Some  time  after  the  grantor's  death  Mrs. 
Grant  handed  Mrs.  Culllnan  the  deed.  Mr. 
camp,  the  attorney  who  drew  the  deeds,  did 
not  testify,  nor  did  Mr.  Dewess.  The  latter 
had  gone  to  Texas,  and  his  post  office  address 
could  not  be  learned,  but  it  appears  that  the 
former  was  only  temporarily  absent  from  the 
city  of  Chicago.  Counsel  contends,  though 
the  abstract  of  the  record  is  silent  upon  that 
subject,  that  a  rule  had  been  made  by  the 
chancellor  to  close  the  evidence  within  10 
days.  Counsel  for  complainants  offered  to 
take  the  dexKisitlon  of  Mr.  Camp,  who  was 
then  in  St.  Louis,  but  did  not  have  time  to 
do  so  unless  counsel  for  the  defendants  would 
■waive  the  service  of  notice,  which  the  latter 
refused  to  do.  Why  the  evidence  of  Mr. 
Camp  was  not  obtained  by  counsel  for  de- 
fendants was  not  explained.  The  defense 
consisted  of  the  evidence  of  several  persons 
to  the  effect  that  the  grantor  had  stated  to 
them  beforehand  that  he  intended  to  make 
this  conveyance,  or  afterward  that  be  had 
done  so.  The  chancellor,  on  the  recommen- 
dation of  the  master  in  chancery,  and  in  ac- 
cordance with  the  latter's  finding,  held  that 
the  evidence  did  not  sustain  the  material  al- 
legation in  the  bill,  and  thereupon  dismissed 
It  for  want  of  equity.  The  complainants: 
prosecute  this  appeal,  seeking  to  reverse  the 
decree  below. 

Asa  Q.  Reynolds,  for  appellants.  William 
F,  Propper  and  Frederic  R.  De  Young,  for 
appellees. 

WILKIN,  J.  (after  stating  the  facts).  The 
pbint  urged  by  complainants  below,  and 
again  made  here,  is  that  the  evidence  clear- 
ly showed  tliat  the  deed  in  question  was  not 


delivered  by  the  grantor  to  Mrs.  Culllnan, 
but  that,  on  the  other  hand,  it  was  placed 
in  Mrs.  Grant's  possession  under  such  cir- 
cumstances as  to  make  it  her  duty  to  hold 
it,  as  the  agent  of  the  grantor,  and  subject 
to  his  control,  during  his  life.  The  compe- 
tency of  the  evidence  of  Mrs.  Grant  and  her 
husband  is  not  questioned,  and  it  is  in  evi- 
dence that  the  grantor,  by  bis  attorney,  de- 
livered the  deed  to  Mrs.  Grant,  and  not  to 
the  grantee;  that  Mrs.  Grant  was  at  that 
time  attending  to  some  of  his  business;  that, 
when  the  grantor  was  asked  as  to  the  dispo- 
sition of  the  deed,  he  directed  it  to  be  de- 
livered to  Mrs.  Grant,  saying,  "She  is  all 
right,"  and  expressly  directing  that  it  be  not 
delivered  to  the  grantee  named  therein.  The 
grantee  was  in  the  house  at  the  time,  going 
about  her  household  duties,  but  whether  or 
not  she  was  aware  of  the  making  of  the 
deed  does  not  appear.  The  deed  could  have 
been  banded  to  her,  but  the  grantor  express- 
ed a  desire  not  to  do  so.  Why  it  was  placed 
in  the  hands  of  his  sister,  without  any  di- 
rections as  to  Its  delivery,  has  no  explana- 
tion, unless  it  be  inferred  that  he  desired 
to  retain  control  over  it.  Nothing  was  said, 
indicating  that  she.  was  to  take  the  deed  as 
the  trustee  or  agent  for  the  grantee,  but,  on 
the  other  hand.  Inasmuch  as  his  sister  was 
attending  to  a  part  of  his  business  because 
of  bis  illness  and  inability  to  attend  to  it 
himself,  it  is  not  unreasonable  to  infer  that 
she  was  tn  this,  as  in  other  things,  acting 
for  him.  If  he  had  regained  his  health, 
there  can  be  no  doubt  that  the  custodian 
would  have  been  bound  to  return  the  deed  to 
the  grantor  upon  his  demand,  had  she  re- 
ceived no  instructions  other  than  those  de- 
tailed by  her  in  her  testimony.  Delivery  to 
the  agent  of  the  grantor  is  not  sufficient. 
Barrows  v.  Barrows,  138  111.  649,  28  N.  E. 
983.  To  be  a  good  delivery,  the  deed  must 
pass  beyond  control  of  the  grantor  and  not 
be  subject  to  his  call.  Stinson  v.  Anderson, 
96  III.  373;  Byars  v.  Spencer,  101  111.  429, 
40  Am.  Rep.  212;  Bovee  v.  Hinde,  135  Ul. 
137,  25  N.  El.  694;  Wilson  v.  Wilson,  158  111. 
567,  41  N.  E.  1007,  49  Am.  St  Rep.  176; 
Shulta  v.  Shults,  159  111.  654,  43  N.  E.  800, 
50  Am.  St.  Rep.  188;  Walter  v.  Way,  170 
111.  96,  48  N.  E.  421;  Hawes  v.  Hawes,  177 
111.  409,  53  N.  BL  78;  Walls  v.  Ritter,  180  III. 
616,  54  N.  E.  565. 

Counsel  contends  that  the  intention  of  the 
grantor  to  presently  deliver  the  deed  is  clear- 
ly shown  by  the  statement  made  in  his  will 
that  he  Iiad  made  such  a  deed,  and  by  his 
statements  to  several  persons  that  he  would 
make  such  a  deed,  and  afterwards  that  he 
had  made  it.  It  is  true,  these  statements  in- 
dicate an  intention  to  execute  a  conveyance 
to  the  gi-antee;  but,  as  tUs  court  said  in 
Walls  y.  Ritter,  supra,  such  declarations  have 
no  bearing  on  the  vital  question,  did  the 
grantor  actually  make  and  deliver  the  deed 
of  conveyance  to  the  grantee?  The  fact  that 
the  will  makes  no  disposition  of  this  property 
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does  not  show  that  he  Intended  the  title  to 
pass  presently  to  the  grantee,  during  his 
lifetime.  Hawes  v.  Hawes,  supra.  There 
was  neither  act  nor  declaration  of  delirery, 
nor  intention  to  deliver  presently  at  the  time 
the  instrument  was  made.  Bryan  v.  Wash, 
2  Gilman,  557;  Gunnell  v,  Oockerlll,  79  111. 
79;  Stlnson  v.  Anderson,  supra;  Byars  v. 
Spencer,  supra;  Jordan  v.  Davis,  108  HI. 
336;  Wellington  v,  Heermans,  110  IlL  564; 
Weber  v.  Christen,  l5l  111.  91,  11  N.  H.  893, 
2  Am.  St  Rep.  68;  Wilson  v.  Wilson,  supra; 
Bovee  v.  Hlnde,  supra. 

Unider  the  well-settled  rules  of  this  state 
we  are  satisfied  that  in  this  instance  there 
was  no  delivery  of  the  deed  to  the  grantee. 
It  is  true,  the  master  reached  the  conclusion 
of  fact  that  delivery  was  made  to  the  cus- 
todian of  the  deed  for  and  on  behalf  of  the 
grantee,  but  this  finding  is  not  supported  by 
the  evidence.  The  testimony  of  Mrs.  Grant 
and  her  husband  is  not  disputed,  nor  is  its 
competency  questioned.  The  finding  of  the 
master  has  not  the  force  It  would  have  bad 
if  the  evidence  upon  the  material  points  had 
been  directly  contradictory  and  disputed. 

The  decree  of  the  circuit  court  dismissing 
complainants'  bill  will  be  reversed,  and  the 
cause  remanded,  with  directions  to  proceed 
in  a  manner  not  Inconsistent  with  the  views 
herein  expressed.    Decree  reversed. 


(106  111.  2R) 

WEBSTER  MPG.  00.  v.  NESBITT.* 
(Surrcme  Court  of  Illinois.     Oct.  26,  1903.) 

MASTER  AND  SERVANT  —  NEGLIGENCE!  —  CON- 
TRIBUTORT     NBOLIGBNCE— ASSUMPTION     OP 
RISK— PROMISE  TO  REPAIR-ORDINARY  TOOL. 
1.  Where  a  blacksmith  was  furnished  by  his 
master  with  a  "backing  hammer"  which  had 
become  chipped,  and  he  was  injured,  owing  to 
its  defective  condition,  after  a  promise  to  re- 
pair, he  being  a  blacksmith,  with  long  experi- 
ence in  using  such  hammers,  and  the  tool  being 
merely  a  common  hammer,  of  which  he  had  as 
complete  knowledge  as  to  its  construction  as 
the  master  had,  the  servant  would  be  deemed  to 
have  assumed  the  risk. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Adam  Nesbitt  against  tbe  Web- 
ster Manufacturing  Company.  From  a  Judg- 
ment of  tbe  Appellate  Court  (109  III.  App. 
261)  aftlrming  a  Judgment  for  plaintiff,  de- 
fendant appeals.     Reversed. 

O.  W.  Dynes,  for  appellant.  Francis  T. 
Murphy  (Edward  C.  Higglns,  of  counsel),  for 
appellee. 

WILKIN,  J.  Appellee  recovered  a  Judg- 
ment In  the  superior  court  of  Cook  county 
against  appellant  for  $6,000,  In  an  action  for 
a  personal  injury  alleged  to  have  been  sus- 
tained by  him,  while  in  tbe  employ  of  ap- 
pellant on  September  23,  1897,  which  judg- 
ment has  been  affirmed  by  the  Appellate 

•Rehearing  denied  December  9,  ItOS. 
f  1.  See  Master  and  Servant,  vol.  34,  Cent.  Dig.  U 
$42,  6a. 


Court  for  the  First  District.  Appellant  prose- 
cutes a  further  appeal  to  this  court  to  re- 
verse the  Judgment  below. 

The  declaration  consists  of  five  counts,  in 
one  or  more  of  which  it  is  alleged  defendant 
negligently  furnished  and  supplied  plaintiff 
with  an  "old,  insufficient  nnsafe,  and  dan- 
gerous tool  with  which  to  work;  that  de- 
fendant was  notified  of  the  condition  of  said 
tool,  and  thereupon  promised  to  repair  the 
same,  and  induced  tbe  plaintiff  to  continue 
its  use."  Tbe  evidence  shows  tliat  tbe  ap- 
pellee at  tbe  time  In  question  was  at  work 
as  a  blacksmith  in  the  shop  of  appellant 
working  with  a  helper  by  the  name  of  Neun- 
schwander,  who  was  using  what  is  known 
as  a  "backing  hammer,"  the  face  of  which 
bad  become  somewhat  chipped  and  out  of  re- 
pair. It  further  tends  to  prove  that  a  few 
days  before  the  accident  the  tool  was  shown 
to  appellant's  foreman  by  appellee,  and  com- 
plaint made  as  to  its  condition,  and  the  fore- 
man promised  to  have  It  fixed;  that  on  tbe 
day  of  the  accident  appellee  again  took  it 
to  the  same  foreman,  and  asked  blm  for  the 
privilege  of  fixing  it  complaining  of  Its  con- 
dition, to  which  the  foreman  replied:  "Well, 
go  ahead  and  use  it  now,  and  I  will  fix  it 
or  get  some  one  to  fix  it  Don't  stop  that 
job.  I  am  In  a  hurry."  Afterwards,  while 
appellee  and  tbe  helper  were  engaged  up- 
on the  work,  a  small  particle  of  steel  flew 
from  one  of  the  hammers  as  the  helper 
struck  a  blow,  hitting  appellee  in  one  eye 
and  destroying  the  sight  The  Jury  specific- 
ally found  that  the  chip  or  particle  flew 
from  the  said  backing  hammer.  At  tbe  cloee 
of  plalntifT's  evidence,  and  again  at  the  close 
of  all  the  evidence,  the  defendant  requested 
the  court  to  peremptorily  Instruct  the  Jury 
to  render  a  verdict  of  not  guilty,  but  both  In- 
structions were  refused,  the  refusal  of  which 
is  assigned  for  error  as  a  question  of  la'w. 
From  a  careful  reading  and  consideration  of 
the  evidence,  we  find  tbe  only  counts  relied 
upon  by  plaintiff  for  a  recovery  were  tbose 
alleging  that  the  defendant  negligently  fur- 
nished the  helper  with  an  old,  insufficient 
and  dangerous  backing  hammer  with  which 
to  perform  his  duties,  of  which  condition  tbe 
defendant  was  notified,  and  promised  to  re- 
pair tbe  same,  or  provide  a  suitable  one  In 
its  place,  and  so  Induced  tbe  plaintiff  to  con- 
tinue in  the  performance  of  the  work. 

It  is  first  contended  that  tbe  hammer  at 
tbe  time  of  the  accident  was,  by  reason  of 
its  condition,  no  more  dangerous  than  It 
would  have  been,  had  It  been  redressed  and 
repaired  as  requested  by  the  plaintiff.  There 
Is  evidence  tending  to  show  that  a  hammer 
in  a  worn  and  defective  condition  is  some- 
what more  liable  to  chip  off  than  one  which 
is  new  or  one  newly  repaired.  On  that  propo- 
sition it  cannot  be  said,  as  a  matter  of  law, 
that  there  was  no  evidence  tending  to  prove 
that  a  hammer  in  the  condition  described 
was  no  more  dangerous  than  one  in  good  re- 
pair. 
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Plaintiff  was  -sbo'wn  to  have  bad  a  long 
experience  in  the  bandUng  of  hammers  of 
tbis  character  In  bis  business  as  a  black- 
smith, and  must  be  held  to  have  assumed  the 
ordinary  risks  incident  to  the  use  of  the 
one  In  question.  The  theory  and  contention 
of  his  counsel  are  that  be  did  not  assume 
any  risk  arising  from  the  defect  complained 
of,  for  the  reason  tliat  the  appellant,  by  Its 
foreman,  promised  to  repair  the  hammer,  or 
provide  a  new  one  for  his  use.  On  the  oth-* 
er  hand.  It  Is  contended  by  counsel  for 
appellant  that  a  promise  to  repair,  which  will 
excuse  the  person  Injured  from  assuming  the 
risk  incident  to  his  employment,  does  not 
apply  to  a  simple  Implement  or  Instrument, 
such  as  the  hammer  In  question.  We  think 
the  latter  contention  is  founded  upon  good 
reason  and  authority.  The  general  rule  is 
that  when  the  master,  on  being  notified  by 
the  servant  of  defects  which  render  the  serv- 
ice he  is  engaged  to  perform  more  hazardous, 
expressly  promises  to  make  the  needed  re- 
pairs, the  servant  may  continue  in  the  em- 
ployment a  reasonable  time  to  permit  the  per- 
formance of  the  promise  without  being  guilty 
of  negligence,  and  if  any  Injury  results  there- 
from be  may  recover,  unless  he  should  con- 
tinue in  the  employment  when  the  danger  Is 
so  Imminent  that  no  prudent  man  would  un- 
dertake to  perform  the  service.  The  prom- 
.  ise  of  the  master  in  such  case  relieves  the 
servant  from  the  charge  of  negligence  by 
continuing  in  the  service.  This  doctrine  we 
have  often  recognized.  Missouri  Furnace  Co. 
T.  Abend,  107  111.  44,  47  Am.  Rep.  425;  Don- 
ley V.  Dougherty,  174  III.  582,  51  N.  E.  714, 
and  cases  cited.  But  the  rule  which  exempts 
an  employs  from  assuming  the  risk  where 
a  promise  to  repair  Is  made  is  designed  for 
the  benefit  of  those  engaged  In  work  where 
machinery  and  materials  are  used  of  which 
the  employe  has  little  knowledge,  but  It  does 
not  apply  to  ordinary  labor,  which  only  re- 
quires the  use  of  Implements  with  which 
the  employe  is  entli-ely  familiar.  Bailey  on 
Personal  Injories,  §  3103. 

In  Meador  v.  Lake  Shore  &  Michigan 
Southern  Railway  Co.,  138  Ind.  290,  37  N.  E. 
721,  46  Am.  St  Kep.  384,  in  an  action  for 
a  personal  Injury  occasioned  by  a  defective 
ladder  used  by  a  watchman  In  lighting  and 
extinguishing  lamps  at  street  crossings,  the 
court  said:  "The  fact  that  he  notified  the 
master  of  the  defect  and  asked  for  another 
implement,  and  the  master  promised  to  fur- 
nish it,  in  such  a  case,  does  not  render  the 
master  responsible  if  an  accident  occurs. 
A  rule  imposing  liability  under  such  circum- 
stances would  be  far-reaching  in  its  conse- 
quences, and  would  extend  the  rule  of  re- 
spondeat superior  to  many  of  the  vocations 
In  life  for  which  it  was  never  intended.  It 
Is  a  Just  and  salutary  rule,  designed  for  the 
benefit  of  employes  engaged  In  work  where 
machinery  and  materials  are  used  of  which 
they  have  little  knowledge,  and  not  for  those 
engaged  in  ordinary  labor,  which  only  re- 


quires the  use  of  implements  with  which 
they  are  entirely  familiar.  The  plaintiff  in 
the  case  at  bar  was  of  the  latter  class  of  la- 
borers, and  the  work  in  which  he  was  en- 
gaged was  not  of  a  character  which  would 
entitle  him  to  the  protection  of  the  principle 
referred  to,  as  applied  to  the  use  of  com- 
plicated machinery.  •  •  •  No  contrivance 
could  be  simpler  in  its  construction  than  this 
five-foot  ladder— not  even  a  hoe,  an  ax,  or  a 
spade.  Appellant  had  at  least  equal  knowl- 
edge with  the  company  as  to  the .  nature 
and  condition  of  the  ladder." 

In  Gowen  v.  Harley,  56  Fed.  973,  6  C.  0.  A. 
190,  in  an  opinion  by  the  Circuit  Court  of 
Appeals  for  the  Eighth  Circuit,  the  principle 
above  announced  is  recognized. 

In  Marsh  v.  Cblckering,  101  N.  T.  396,  5 
N.  E.  56,  the  defendant  furnished  a  lad- 
der for  the  plaintiff  to  use  while  in  his 
employ  in  lighting  gas  lamps;  the  ladder 
being  defective.  In  that  It  needed  spikes  on 
the  bottom  to  prevent  It  slipping.  In  that 
case,  also,  a  promise  to  repair  bad  been  made. 
The  court,  in  its  opinion,  said:  "As  a  gen- 
eral rule,  it  Is  to  be  supposed  that  the  master 
who  employs  a  servant  has  a  better  and  more 
comprehensive  knowledge  as  to  the  machin- 
ery and  materials  to  be  used  than  the  em- 
ploye, who  has  claims  upon  his  protection 
against  the  use  of  defective  or  improper  ma- 
terials or  appliances  while  engaged  In  the 
performance  of  the  service  required  of  him. 
The  rule  stated,  however,  is  not  applicable 
in  all  cases;  and  where  the  servant  has  equal 
knowledge  with  the  master  as  to  the  machin- 
ery used  or  the  means  employed  in  the  per- 
formance of  the  work  devolving  upon  Mm, 
and  a  full  knowledge  of  existing  defects,  it 
does  not  necessarily  follow  that  the  master 
Is  liable  for  injuries  sustained  by  reason  of 
the  use  thereof.  In  considering  the  appli- 
cation of  the  rule  Just  stated,  due  regard 
must  be  had. to  the  limited  knowledge  of  the 
employe  as  to  the  machinery  and  structure 
on  which  he  Is  employed,  and  to  his  capacity 
and  intelligence,  and  to  the  fact  tliat  the 
servant  has  a  right  to  rely  upon  the  master 
to  protect  him  from  danger  and  injury,  and 
in  selecting  the  agent  from  which  it  may 
arise.  Powers  v.  New  York,  Lake  Erie  & 
Western  Railroad  CO.,  98  N.  T.  280.  In  cases, 
however,  where  persons  are  employed  In  the 
performance  of  ordinary  labor,  in  which  no 
machinery  Is  used  and  no  materials  furnish- 
ed, the  use  of  which  requires  the  exercise  of 
great  skill  and  care,  it  can  scarcely  be  claim- 
ed that  a  defective  Instrument  or  tool  fur- 
nished by  the  master,  of  which  the  employe 
has  full  knowledge  and  comprehension,  can 
be  regarded  as  making  out  a  case  of  liability, 
within  the  rule  laid  down.  A  common  labor- 
er who  uses  agricultural  Implements  while  at 
work  upon  a  farm  or  In  a  garden,  or  one  who 
Is  employed  In  any  service  not  requiring 
great  skill  and  Judgment,  and  who  uses  the 
ordinary  tools  employed  in  such  work,  to 
which  he  Is  accustomed,  and  In  regard  to 
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which  he  has  perfect  knowledge,  can  hardly 
be  eald  to  have  a  claim  against  his  employer 
for  negligence,  if,  in  using  a  otensll  which 
he  knows  to  be  defective,  he  Is  accidentally 
Injured.  It  does  not  rest  with  the  servant 
to  say  that  the  master  has  superior  knowl- 
edge, and  has  thereby  imposed  upon  him. 
He  fully  comprehended  that  the  spade,  or  the 
hoe,  or  the  ladder,  or  the  instrument  which 
he  employed,  was  not  perfect,  and,  if  he  was 
thereby  Injured,  it  was  by  reason  of  his  own 
fault  and  negligence.  The  fact  tliat  he  noti- 
fied the  master  of  the  defect  and  asked  for 
another  Instrument,  and  the  mastpr  promised 
to  furnish  the  same,  In  such  a  e  does  not 
render  the  master  responsible  ic  nn  accident 
occurs.  ♦  *  •  A  rule  Imposing  such  a 
liability  would  be  far-reaching,  and  would 
extend  the  principle  stated  to  many  of  the 
vocations  of  life  for  which  it  was  never  in- 
tended. It  is  one  of  a  just  and  salutary  char- 
acter, designed  for  the  benefit  of  employes 
engaged  in  work  where  machinery  and  ma- 
terials are  used  of  which  they  can  have  but 
little  knowledge,  and  not  for  those  engaged 
in  ordinary  labor,  which  only  requires  the 
use  of  implements  with  which  they  are  en- 
tirely familiar." 

For  a  further  recognition  of  this  rule,  see 
Corcoran  v.  Gaslight  Co.  (Wis.)  51  N.  W.  329; 
Power  Co.  v.  Murphy,  115  Ind.  570.  18  N.  E. 
30,  and  Illinois  Steel  Co.  v.  Mann,  170  111. 
200,  48  N.  E.  417,  40  L.  R.  A.  781,  02  Am. 
St  Rep.  370.  In  the  latter  case,  speaking  of 
the  general  rule,  we  said  (page  207,  170  111., 
and  pajge  419,  48  N.  E.):  "This  rule,  how- 
ever, is  not  applicable  to  all  cases,  and 
where  the  servant  has  equal  knowledge  with 
the  master,  and  a  full  knowledge  of  all  exist- 
ing defects,  and  more  especially  in  the  per- 
formance of  ordinary  labor  In  which  no  in- 
tricate machinery  is  involved,  the  rule  is  not 
applicable."  The  evidence  in  this  record 
wholly  fails  to  prove,  nor  does  it  tend  to 
prove,  that  the  Instrument  in  question — that 
is,  the  backing  hammer— was  In  any  sense  in- 
tricate or  difficult  to  be  understood  by  plaln- 
titr.  It  was  simply  a  common  hammer,  and 
like  an  ax,  hoe,  spade,  or  other  simple  tool 
used  In  ordinary  labor,  with  which  an  em- 
ploye is  entirely  familiar.  There  is  an  entire 
absence  of  proof  that  the  labor  required  the 
use  of  complicated  machinery  or  appliances, 
but,  on  the  contrary,  it  affirmatively  appears 
that  it  was  performed  with  a  simple  hand 
hammer.  Nor  does  the  evidence  prove,  or 
tend  to  prove,  that  the  plaintiff  did  not  have 
as  full  and  complete  knowledge  of  its  con- 
struction and  defects  as  had  his  master,  the 
defendant.  Because  of  the  absence  of  evi- 
dence on  behalf  of  plaintiff  below  establish- 
ing or  fairly  tending  to  establish  these  facts, 
material  and  essential  to  his  cause  of  action, 
it  was  error  to  refuse  the  defendant's  request 
to  withdraw  the  case  from  the  Jury. 

The  Judgments  of  the  superior  and  appel- 
late courts  will  accordingly  be  reversed,  and 


the  cause  remanded  to  the  superior  court  for 
further  proceedings  not  inconsistent  with  tbia 
opinion.    Reversed  and  remanded. 

(206  111.  4am 

HORWICH  et  al.  y.  WAUCER-GORDON 

liABORATORY  CO.* 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

CONSTITUTIONAL  LAW  —  REGISTRY  LAW  — 
TRADE-MARKS  —  SALE  ■WITHOUT  CONSENT  — 
SUMMARY  RECOVERY  —  POLICE  POWER  — 
CLASS  LEGISLATION  —  PROPERTT  RIGHTS  — 
EVIDENCE. 

1.  Art  May  11,  1901  (Hnrd's  Rev.  St.  1901. 
p.  1793),  prohibiting  the  unlawful  buying  and 
selling  of  cans,  tubs,  firkins,  boxes,  bottles,  etc., 
and  providing  for  the  repstration  of  names, 
brands,  trade-marks,  etc.,  in  connection  with 
such  articles,  and  for  the  protection  of  the 
owners  thereof,  is  merely  to  facilitate  the  recov- 
ery of  such  property,  and  is  not  for  the  protec- 
tion of  the  public  and  manufacturers  of  food 
produrts  from  fraud. 

2.  Act  May  11,  1901  (Hnrd's  Rev.  St  1901, 
p.  1793),  prohibiting  the  selling  and  usmg  of 
cans,  tubs,  boxes,  bottles,  etc.,  bearing  the 
registered  mark  of  the  owner,  without  his  writ- 
ten consent  does  not  come  within  the  police 
power  of  the  state,  as  the  written  consent  of 
the  owner  to  the  sale  is  no  guaranty  that  injury 
to  the  public  will  not  be  done. 

3.  Art  May  11,  1901  (Kurd's  Rev.  St  1901. 
p.  1793),  prohibiting  the  sale  and  use  of  cans, 
boxes,  bottles,  etc.,  having  the  registered  mark 
of  the  owner,  without  his  consent  is  in  con- 
travention of  Const  art  4,  J  22,  prohibitinc 
special  legislation,  as  it  gives  the  owners  of 
property  of  the  class  named  rights  not  enjoyed 
by  owners  of  other  classes  of  personal  property. 

4.  Art  May  11,  1901  (Hurd's  Rev.  St.  1901. 
p.  1793)  8  3,  providing  that  the  fart  that  boxes, 
bottles,  etc.,  bearing  registered  marks  of  the 
owners,  shall  be  found  in  the  possession  of  junk 
dealers,  or  dealers  in  cans,  boxes,  bottles,  etc., 
shall  be  prima  facie  evidence  of  unlawful  pos- 
session, witliin  the  meaning  of  the  act  is  nncon- 
atitntional,  as  it  authorises  a  conviction  of  such 
dealers  on  evidence  that  would  not  warrant  the 
conviction  of  other  persons. 

Error  to  Superior  Court  Cook  County;  Ax- 
el Chytraus,  Judge. 

Bill  by  the  Walker-Gordon  Laboratory 
Company  against  Hirsh  Uorwich  and  others. 
Decree  for'  complainant  and  defendants 
bring  error.    Reversed. 

This  is  a  bill  for  an  Injunctltm,  brought  by 
the  Walker-Gordon  Laboratory  Company  in 
the  superior  court  of  Cook  county,  to  restrain 
the  plaintiffs  in  error  from  buying,  selling, 
keeping  for  sale,  trafficking  in,  or  having  In 
their  possession  or  control  for  the  purposes 
of  sale,  any  of  the  bottles  of  such  company 
upon  which  are  contained  the  words,  "Walk- 
er-Gordon Lalwratory,"  "Registered,"  and 
the  figure  of  a  basket  containing  bottles,  all 
blown  in  the  glass  of  the  bottle.  The  action 
is  based  upon  the  sixth  section  of  the  act  en- 
titled "An  act  to  prevent  and  punish  the  un- 
lawful buying,  selling,  keeping  for  sale,  us- 
ing, fiilinji  or  trafficking  in  cans,  tubs,  firkins, 
boxes,  botUes,  casks,  liarrels,  kegs,  cartons, 
tanks,  fountains,  vessels  or  containers;  to 
provide  for  the  registration  of  the   names, 

•Rehearing  denied  December  S,  U03. 
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brands,  designs,  trade-marks,  devices,  and 
otlier  marlcs  of  ownersMp  in  connection  with 
such  articles,  and  to  protect  the  owners 
thereof,"  approved  May  11,  1901,  in  force 
July  1,  1901  (Hurd'B  Rev.  St.  1901,  p.  1793). 
An  answer  was  filed  by  plaintiffs  in  error  to 
the  bill,  averring,  among  other  things,  that' 
the  act  under  which  the  proceeding  is 
brought  is  unconstitutloniti.  A  stipulation  of 
facts  was  entered  into  between  the  parties. 
The  cause  was  heard  by  the  court  upon  the 
pleadings  and  stipulation  of  facts,  no  evi- 
dence other  than  the  stipulation  being  taken. 
The  stipulation  of  facts  recites  that  de- 
fendant In  error  is  a  corporation  organized 
under  the  laws  of  New  Jersey,  and  doing 
business  in  the  state  of  Illinois,  with  its  prin- 
cipal place  of  business  in  the  city  of  Chica- 
go; that  it  is  engaged  in  the  business  of  fur- 
nishing milk  to  the  residents  of  Chicago  and 
adjacent  territory;  that  by  reason  of  excep- 
tional care  its  milk  la  of  superior  quality  to 
other  milk,  enjoys  a  better  reputation,  and 
brings  a  higher  price  on  the  market;  that 
it  is  put  np  in  bottles  bearing  the  words, 
"Walker-Gordon  Laboratory,"  "Registered," 
and  the  figure  of  a  basket  containing  bottles, 
all  blown  in  tbe  glass  of  the  bottle;  that  the 
milk  is  sold  only  from  wagons  of  the  compa- 
ny and  by  one  or  two  milk  dealers,  who  act 
speciflpaily  as  agents  of  the  company;  that 
the  bottles  are  never  sold,  but  are  furnished 
to  tbe  consumers  and  are  collected  by  agents 
of  the  company  after  the  milk  placed  in  them 
has  been  used;  that  the  company  lias  com- 
plied in  all  respects  with  section  1  of  said 
act,  and  has  filed  the  statements,  and  pub- 
lished the  same,  as  therein  required;  that 
botties  bearing  these  words  and  design  had 
been  in  use  by  defendant  In  error  for  a  num- 
ber of  years  prior  to  the  passage  of  the  act, 
and  many  of  them  were  out  of  its  possession 
at  the  time  the  act  was  passed;  that  it  is 
impossible  to  distinguish  tbe  bottles  manu- 
factured after  the  passage  of  said  act  from 
those  manufactured  before  its  passage,  for 
the  reason  that  they  have  never  been  kept 
separate;  that  the  plaintiffs  in  error  are  en- 
gaged in  tbe  business  of  buying  and  selling 
bottles  In  the  city  of  Chicago,  and  have  been 
BO  engaged  for  more  than  10  years;  that 
they  purchase  bottles  at  wholesale  from  bot- 
tle factories  and  bottle  deafers  generally, 
also  from  rag-pickers,  peddlers,  and  second- 
hand dealers,  in  miscellaneous  lots;  that 
most  of  those  purchased  from  rag-pickers 
and  peddlers  are  obtained  by  going  from 
house  to  house  and  purchasing  them  with 
Junk  and  cast-ofT  articles;  that  many  bottles 
so  purchased  are  found  in  the  city  dimips, 
and  sold  In  Indiscriminate  lots;  that  the  bot- 
tles are  afterwards  sorted  by  plaintiffs  in  er- 
ror with  reference  to  size  and  use,  and  sold 
to  persons  engaged  in  lines  of  business  for 
which  the  bottles  are  adapted;  that  bottles 
.bearing  the  name  and  mark  of  ownership  of 
said  company  have  been  obtained  by  plain- 
UfTs  in  error  in  the  manner  above  set  forth, 


and  have  been  sold  In  the  usual  course  of 
business,  since  the  passage  of  said  act  and 
the  compliance  of  defendant  in  etrar  there- 
with. 

The  court  rendered  a  decree  In  conformity 
with  the  prayer  of  the  bill,  enjoining  the 
plaintiffs  In  error  from  directly  or  Indirectiy 
buying,  selling,  keeping  for  sale,  traflScklng 
In,  or  having  in  their  possession  or  under 
their  control,  for  the  purpose  of  sale,  any 
of  the  bottles  of  said  company  with  the  name 
and  design  above  mentioned  upon  them. 
The  case  comes  to  this  court  by  writ  of  error. 

Elijah  N.  ZoUne  and  H.  R.  Piatt  for  plain- 
tiffs in  error.  E.  S.  Gummlngs  and  Walker 
&  Payne,  for  defendant  in  error. 

SCOTT,  J.  (after  stating  the  facts).  Plain- 
tiffs in  error  contend  that  the  statute  under 
which  this  proceeding  is  brought  is  unconst 
tutional,  and.  In  the  view  taken  by  this  court, 
it  Is  unnecessary  to  determine  any  other 
question. 

The  first  section  of  the  act  provides  that 
the  owners  of  cans,  tubs,  firkins,  boxes,  bot- 
ties, casks,  barrels,  kegs,  cartons,  tanks,  foun- 
tains, vessels,  or  containers,  with  his,  her, 
its,  or  their  names,  brands,  designs,  trade- 
marks, devices,  or  other  marks  of  owner- 
ship stamped,  impressed,  labeled,  blown  in, 
or  otherwise  marked  thereon,  may  register 
such  names,  brands,  designs,  trade-marks, 
devices,  or  other  marks  of  ownership,  by  fil- 
ing a  verified  statement,  containing  a  de- 
scription thereof,  with  the  Secretary  of  State 
and  with  the  clerk  of  the  proper  county. 
Said  section  also  provides  for  the  publica- 
tion of  such  statement,  and  for  the  filing  of 
certificates  of  publication  with  the  Secretary 
of  State  and  county  clerk.  Certified  copies 
of  such  statement  are  made  prima  facie  evi- 
dence of  the  title  of  the  owner  or  owners 
named  therein  to  the  property  upon  which 
tbe  name  or  other  mark  of  ownership  may 
appear,  as  the  same  is  described  in  such 
copy.  The  second  and  third  sections  of  the 
act  read  as  follows,  to  wit: 

"Sec.  2.  It  is  hereby  declared  to  be  unlaw- 
ful for  any  person  or  persons  or  corporation, 
without  tbe  written  consent  of  tbe  owner  or 
owners  thereof,  to  hereafter  keep  for  sale  any 
can,  tub,  flikin,  box.  botOe,  cask,  barrel, 
keg,  carton,  tank,  fountain,  vessel  or  con- 
tainer so  marked  or  distinguished  as  afore- 
said, of  which  a  description  shall  have  been 
filed  and  published  as  provided  In  section  1 
of  this  act,  or  to  use  or  fill  with  any  sub- 
stance, commodity  or  product  for  the  sale 
therein  of  such  substance,  commodity  orprod- 
uct,  any  such  can,  tub,  firkin,  box,  bottle, 
cask,  'barrel,  keg,  carton,  tank,  fountain,  ves- 
sel, or  container,  or  to  wantonly  break  or 
destroy  or  to  buy,  sell  or  disi;>o3e  of  or  traffic 
in  any  such  can,  tub,  firkin,  bottle,  box,  cask, 
barrel,  keg,  carton,  tank,  fountain,  vessel,  or 
container,  or  to  deface,  erase,  obliterate,  cov- 
er up  or  otherwise  remove  or  conceal  any 
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such  name,  brand,  design,  trade-mark,  device 
or  other  mark  thereon,  for  the  purpose  of  de- 
stroying or  remoTlng  the  evidence  of  the 
ownership  of  such  article. 

"Sec.  3.  The  using  by  any  person  or  per- 
sona or  corporation  other  than  the  owner  or 
owners  thereof,  or  his,  her,  its  or  their  agent, 
of  any  such  can,  tub,  flrkin,  box,  bottle,  cask, 
barrel,  keg,  carton,  tank,  fountain,  vessel, 
or  container,  for  the  sale  therein  of  any  sub- 
stance, commodity  or  product,  other  than 
that  originally  therein  contained,  or  the  buy- 
ing, selling,  or  trafficking  In  any  such  can, 
tub,  firkin,  box,  bottle,  cask,  barrel,  keg,  car- 
ton, tank,  fountain,  vessel  or  container,  or 
the  fact  that  &ny  junk  dealer  or  dealer  In 
cans,  tubs,  firkins,  boxes,  bottles,  casks,  bar- 
rels, kegs,  cartons,  tanks,  fountains,  vessels, 
or  containers,  shall  have  In  his  or  her  pos- 
session any  such  can,  tub,  firkin,  box,  bottle, 
cask,  barrel,  keg,  carton,  tank,  fountain, 
vessel,  or  container, .  so  marked  or  stamped, 
and  a  description  of  which  shall  have  been 
filed  and  published  as  provided  In  section  1 
of  this  act,  shall  be  and  it  hereby  is  de- 
clared to  be  prima  facie  evidence  that  such 
using,  buying,  selling,  or  trafficking  in  or 
possession  of  is  unlawful  within  the  mean- 
ing of  this  act." 

The  fourth  section  fixes  a  penalty,  recov- 
erable at  the  suit  of  the  people  of  the  state 
of  Illinois  by  summons,  for  the  violation  of 
any  of  the  provisions  of  the  act.  The  fifth 
section  provides  for  the  Issuance  of  a  search 
warrant  upon  the  filing  of  a  proper  affidavit; 
and  the  sixth  section,  under  which  this  pro- 
ceeding is  brought,  provides,  in  substance, 
that  any  person  may  be  enjoined  from  violat- 
ing the  second  section  of  the  act. 

A  somewhat  similar  statute  was  passed  in 
1873  (Rev.  St  1874,  p.  1084,  c.  140),  and  that 
statute  was  held  by  this  court  to  be  uncon- 
stitutional in  Llppman  v.  People,  175  111.  101, 
51  N.  E.  872.  The  act  of  1901  seems,  from 
an  examination  thereof,  to  have  been  passed 
by  the  I^egislature  with  a  view  to  obviate 
the  constitutional  objections  to  the  earlier 
act,  but  for  the  puri'ose  of  accomplishing  the 
same  results  as  were  sought  by  the  law  of 
1873. 

It  Is  argued  by  counsel  for  defendant  in 
error  that  the  purpose  of  the  present  act  Is 
to  protect  the  public  and  manufacturers  of 
food  products  from  frauds  and  Imitations, 
and  to  prevent  the  public  from  being  deceiv- 
ed in  the  use  of  adulterated  foods.  Neither 
th6  title  nor  the  language  of  the  act  shows 
evidence  of  any  such  purpose.  The  law  Is 
entirely  stlcut  in  regard  to  the  quality  of 
the  commodity  that  may  be  sold  in  the  re- 
ceptacles by  the  owner  or  by  the  person  to 
whom  the  owner  may  have  given. his  written 
consent  to  use  or  buy  the  receptacle.  There 
is  no  provision  that  tiie  person  who  has  pur- 
chased one  of  these  receptacles  with  the  writ- 
ten consent  of  the  owner  shall  only  put  there- 
in food  products  of  as  high  a  standard  as 
those  manufactured  by  the  original  owner  of 


the  receptacle  (by  which  term  we  designate 
the  owner  whose  registered  mark  of  owner- 
ship appears  on  the  receptacle),  or  that  the 
food  placed  therein  shall  be  of  any  particular 
standard  of  purity.  If,  indeed,  it  was  the 
purpose  of  the  Legislature  by  this  statntb  to 
protect  the  public  In  the  purchase  of  food, 
the  Legislature,  Instead  of  exercising  the 
power  itself,  has  delegated  to  the  persons 
throughout  the  state  who  may  see  fit  to  reg- 
ister their  names  or  other  marks  of  owner- 
ship, as  provided  by  the  statute,  the  power  to 
determine  what  is  deleterious  to  the  health 
of  the  public,  and  what  may  or  may  not  be 
sold  in  these  receptacles  after  they  have  pass- 
ed from  the  hands  of  the  original  owners, 
or  such  original  owners  may  sell  these  re- 
ceptacles or  grant  their  use  to  others  wlttaont 
any  limitations  whatever  in  regard  to  what 
shall  thereafter  be  placed  or  sold  therein. 

We  have  examined  this  statute  In  vain  for 
the  purpose  of  finding  any  evidence  that  it 
was  intended  by  the  Legislature  to  apply 
particularly  to  food  products.  The  only 
thing  that  could  possibly  be  construed  as  any 
evidence  on  that  score  is  the  fact  that  it 
describes  receptacles  in  which  food  might  be 
sold;  but  it  will  be  observed  that  in  the 
list  of  these  receptacles,  cans,  boxes,  kegs, 
and  barrels  are  included  in  which  gunpow- 
der, boots,  and  shoes,  nails,  lime,  and  an  in- 
numerable number  of  other  articles  of  mer- 
chandise are  habitually  Inclosed  and  sold. 
A  patient  consideration  of  the  provisions  of 
this  statute  leads  us  to  the  conclusion  that  its 
purpose,  like  that  of  the  earlier  statute,  was 
to  facilitate  the  recovery  of  certain  kinds  of 
personal  property,  to  wit,  the  receptacles 
described  in  the  first  section  of  this  statute, 
which  have  passed  from  the  possession  of 
the  owners  thereof  to  others,  and  which  the 
owners  desire  to  recover  summarily.  The 
act  is  wholly  for  the  benefit  of  the  owners 
of  personal  property  of  this  class,  and  Is 
designed  to  give  to  the  owners  of  personal 
property  of  this  class  rights  and  privileges 
not  possessed  by  the  owners  of  other  classes 
of  personal  property. 

It  is  argued  that  this  law  should  be  sus- 
tained under  the  iwllce  power  of  the  state. 
It  has  been  frequently  said  by  this  court 
that  where  a  statute  is  referable  to  that 
power  it  must  appear  that  it  tends  In  some 
degree  towards  the  prevention  of  offenses  or 
the  preservation  of  the  public  health,  mor- 
als, safety,  or  welfare.  Toledo,  Wabash  & 
Western  Railway  Ck).  v.  City  of  Jacksonville, 
07  111.  37,  16  Am.  Rep.  611;  Eden  v.  People. 
101  111.  296,  43  N.  E.  1108,  32  L.  R.  A.  »>5!>. 
52  Am.  St.  Bep.  3C5;  City  of  Chicago  v. 
Xetcher,  183  III.  104,  55  N.  E.  707.  48  L.  R. 
A.  261,  75  Am.  St.  Rep.  93;  Noel  v.  People. 
187  111.  587,  58  N.  B.  616,  52  L.  R.  A.  2S7. 
79  Am.  St.  Rep.  238.  It  cannot  be  contend- 
ed that  the  selling  or  using  of  any  of  those 
receptacles  In  the  manner  prohibited  by  this 
statute,  viz.,  without  the  written  consent  of 
the  owner,  is  in  any  manner  more  iujuriaiia 
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to  the  public  health,  morals,  safety,  or  wel- 
fare than  if  the  same  thlugs  be  done  with 
the  written  consent  of  the  owner.  The  writ- 
ten consent  of  the  owner  is  no  guaranty  to 
the  public  that  any  wrong  which  it  Is  in  the 
IKtwer  of  the  purchaser,  possessor,  or  user 
of  the  receptacles  in  question  to  do  to  the 
public  will  not  be  done. 

Under  the  second  section  it  Is  unlawful  to 
purchase  from  the  owner  thereof  one  of 
these  receptacles  bearing  the  registered  mark 
without  first  or  at  the  same  time  obtaining 
the  written  consent  of  the  owner  to  make 
the  purchase.  It  might  perhaps  be  argued 
that  such  was  not  the  legislative  intent,  but 
that  the  provision  requiring  the  written  con- 
sent was  only  intended  to  apply  where  the 
receptacle  was  purchased  from  some  person 
other  than  the  original  owner  thereof,  and 
then  was  meant  to  require  the  written  con- 
sent of  such  original  owner;  but  it  seems 
quite  certain,  from  an  inspection  of  this -en- 
actment, that  the  legisUtive  purpose  was  to 
place  the  possessor  of  these  receptacles  in 
a  position  where  he  could  not  testify  to  a 
verbal  consent  given  by  the  owner  from 
whom  he  purchased,  and  thereby  establish  a 
defense;  the  purpose  being  to  so  fully  pro- 
tect the  original  owner,  whose  registered 
marks  of  ownership  appeared  on  the  article, 
that  he  should  have  to  meet  no  evidence 
except  evidence  written  by  himself,  if  an  is- 
sue upon  the  question  of  his  consent  arose. 

In  view  of  the  fact  that  this  statute  does 
not  come  within  the  police  power  of  the 
state,  It  Is  beyond  the  power  of  the  Legisla- 
ture to  make  unlawful  the  purchase  of  one 
of  these  receptacles  without  the  written  con- 
sent of  the  owner  from  whom  It  was  pur- 
chased. As  was  said  by  this  court  in  Gilles- 
pie V.  People,  188  111.  176.  58  N.  B.  1007,  52 
L.  R.  A.  283,  80  Am.  St  Rep.  176,  the  Legis- 
lature has  no  authority  to  pronounce  the  per- 
formance of.  an  innocent  act  criminal,  when 
the  public  health,  safety,  comfort,  or  welfare 
Is  not  interfered  with. 

An  attempt  is  made  to  Justify  the  prohibi- 
tion of  these  acts  without  the  consent  of 
the  owner  by  reference  to  the  statute  mak- 
ing it  an  offense  for  the  mortgagor  of  chat- 
tels to  sell  the  same  without  the  written 
consent  of  the  mortgagee.  But  in  consider- 
ing that  argument  the  objects  of  the  two 
(Statutes  should  be  compared.  The  purpose 
of  the  statute  requiring  the  written  consent 
of  the  mortgagee  was  tb  prevent  property  in 
which  he  had  an-  Interest  from  being  so  dis- 
posed of  that  he  would  be  hindered  In  en- 
forcing his  debt  That  was  intended  as  a 
protection  to  his  property  rights,  while  a 
provision  that  he  who  purchases  from  the 
mortgagor  (or,  as'  in  this  case,  from  the  own- 
er of  the  receptacle)  Js  guilty  of  a  misde- 
meanor unless  he  has  the  written  consent  of 
the  seller  to  make  the  purchase  is  in  no 
wise  a  protection  to  the  property  rights  of 
the  seller.  The  chattel  mortgage  statute  is 
for  the  protection  of  the  mortgagee,  who  is 


not  a  party  to  the  sale  and  cannot  protect 
himself.  This  statute  is  for  the  benefit  of 
the  owner,  who  is  the  seller,  and  who,  be- 
ing at  no  disadvantage  and  under  no  disa- 
bility, needs  no  protection. 

In  Tiedeman  on  Limitations  of  Police  Pow- 
er (page  208),  in  discussing  police  regulations 
established  for  detecting  and  preventing 
fraud,  it  is  said:  "Laws  which  provide  for 
the  inspection  and  grading  of  flour  ♦  •  • 
are  constitutional  exercises  of  police  power,, 
so  far  as  they  permit  one  party  to  compel 
the  other  to  comply  with  the  regulation,  in 
the  absence  of  their  agreement  to  the  con- 
trary. For  example,  it  is  permissible  for  a 
statutory  regulation  to  provide  for  standard 
weights  and  measures  and  to  compel  their 
use  when  the  parties  had  not  agreed  upon 
the  use  of  others,  but  it  cannot  be  reasonable 
to  prohibit  the  use  of  any  other  mode  of 
measurement.  It  Is  an  excessive  exercise  of 
police  power  when  the  law  compels  one  to 
make  use  of  the  means  provided  for  his  own 
protection  against  fraud."  There  is  -no  rea- 
son which  can  set  the  legislative  police  pow- 
er of  the  state  in  motion  for  placing  in  a 
statute  a  provision  that  the  seller  or  bailor 
must  give  to  the  buyer  or  bailee  his  written 
consent  to  buy  or  use  an  article  of  personal 
property  sold  or  balled.  The  manner  in 
which  the  acquiescence  of  the  seller  or  bailor 
in  such  a  transaction  shall  be  evidenced  is 
wholly  for  the  parties  themselves. 

There  is  no  distinction  in  this  act  between 
receptacles  of  the  class  specified  in  the  law 
which  were  in  existence  when  the  act  be- 
came effective  and  such  receptacles  thereaft- 
er made  or  manufactured;  that  is,  by  the 
terms  of  the  law  a  receptacle  then  in  exist- 
ence bearing  one  of  the  marks  of  ownership 
specified  in  the  law,  which  mark  should 
thereafter  be  registered,  would,  together  with 
the  person  then  In  possession  thereof,  wheth- 
er the  original  owner  or  another,  upon  the 
registering  of  the  mark,  become  subject  to 
the  operation  of  this  law,  and  in  this  case  it 
is  sought  to  make  this  law  apply  to  bottles 
some  of  which  may  have  been  manufactured 
with  the  mark  blown  in  them  before  the  pas- 
sage of  the  law  and  long  before  the  mark 
was  registered.  In  the  Judgment  of  the  court 
this  law  granted  to  all  persons  who  at  the 
time  of  Its  passage  own6d  receptacles  of  the 
specified  kinds,  whether  In  or  out  of  the  pos- 
session of  the  owner,  bearing  marks  of  own- 
ership of  the  nature  denominated  In  the  stat- 
ute, who  afterwards  registered  those  marks 
of  ownership,  and  to  all  persons  who  there- 
after registered  such  marks  of  ownership 
and  placed  them  upon  any  such  receptacles 
acquired  after  the  passage  of  the  taw,  spe- 
cial and  exclusive  privileges.  In  that  it  vested 
them  with  rights  for  the  recovery  of  personal 
property  not  enjoyed  in  common  by  all  the 
owners  of  personal  property  in  the  state  of 
Illinois.  The  language  of  this  statute  is 
much  broader  than  that  of  the  act  of  1873, 
but  It  is  still  legislatioD  In  favor  of  a  por- 
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tion  of  the  commnnlty  only,  namely,  the  por- 
tion that  are  the  owners  of  receptacles  nam- 
ed In  the  first  section  of  the  act.  It  Is  legis- 
lation in  favor  of  the  owners  of  personal 
property  of  a  certain  kind.  There  is  no  rea- 
son why  the  owners  of  personal  property  of 
the  character  named  in  this  statute  should 
be  distinguished  from  or  placed  in  a  class 
apart  from  the  owners  of  other  personal 
property  in  this  state. 

In  Lippman  y.  People,  supra,  this  court  em- 
phasized the  fact  tliat  in  Eden  t.  People,  161 
111.  296,  43  N.  B.  1108,  32  L.  R.  A.  659,  52  Am. 
St.  Rep.  365,  in  passing  upon  the  validity  of 
the  act  requiring  barber  shops  to  be  closed 
on  Sunday,  the  distinction  was  pointed  out 
that  where  legislation  concerns  laborers,  and 
there  is  no  reasonable  ground  of  distinction 
or  division  Into  classes,  the  general'  class  in- 
cludes all  laborers,  and  as  barbers  were  only 
a  branch  of  that  class  the  law  was  not  gen- 
eral. So  here,  this  legislation  concerns  the 
owners  of  personal  property.  It  attempts  to 
legislate  for  the  benefit  only  of  the  owners 
r  such  personal  property  as  is  named  in  this 
uet,  and  is  therefore  legislation  conferring 
special  rights  and  privileges  upon  a  portion 
only  of  the  owners  of  personal  property. 
There  is  no  reason  that  suggests  Itself  to 
our  minds,  and  none  has  been  suggested  by 
counsel,  why  such  owners  should  be  entitled 
to  this  special  protection,  or  why  they  should 
be  considered  a  class  by  themselves,  so  that 
legislation  for  their  benefit  alone  would  not 
be  obnoxious  to  the  constitution.  This  act 
fails  to  meet  the  reasoning  of  this  court  as 
found  in  Lippman  v.  Pe<H)le  in  this  regard. 

Legislation  in  favor  of  a  class  is  not  pro- 
hibited, but  the  class  must  be  composed  of 
individuals  possessing  in  common  some  disa- 
bility, attribute,  or  <j[ualification  or  in  sMue 
condition  marking  them  as  proper  objects 
for  legislative  favor,  as  debtors  and  wage 
earners  who  are  heads  of  families  residing 
with  the  same,  who  have  been  given  by  our 
laws  more  liberal  exemptions  than  are  given 
to  persons  upon  whom  none  are  dependent. 
The  conditions  that  make  such  wage  earners 
and  debtors  the  proper  and  lawful  benefi- 
ciaries of  legislation  of  this  character  readi- 
ly occur  to  every  one,  and  they  are  condi- 
tions which  put  such  persons  in  classes  easi- 
ly distinguishable  from  the  remainder  of  the 
community.  No  such  reason  can  be  found 
for  considering  persons  owning  receptacles 
of  the  character  specified  in  this  act  as  a 
class  by  themselves  and  singling  them  out 
as  objects  of  special  consideration  at  the 
hands  of  the  lawmaker.  They  stand  on  the 
same  footing  as  other  owners  of  personal 
property,  and  any  law  favoring  them  above 
others,  for  the  reason  alone  that  they  own 
Iiersonal  property  of  the  kind  specified  in  this 
act,  is  a  special  law,  within  the  meaning  of 
4ur  Ck>nstitution. 

The  third  section  of  the  act  provides, 
among  other  things,  that  "the  fact  that  any 
Junk  dealer  or  dealer  in  cans,  tubs,  firkins. 


boxes,  bottles,  casks,  barrels,  kegs,  cartons, 
tanks,  fountains,  vessels,  or  containers,  shall 
have  in  his  or  her  possession"  any  such  re- 
ceptacles bearing  a  registered  mark  shall  be 
prima  facie  evidence  that  such  possession  is 
unlawful,  within  the  meaning  of  this  act. 
Such  possession  by  others  is  given  no  such 
effect  by  this  statute.     Dealers  of  the  kind 
mentioned  In  the  quoted  language  are  mer- 
chants.   An  empty  pasteboard  shoe  box  foand 
in  the  residence  of  one  whose  business  is  the 
manufacture  and'  sale  of  tubs,  casks,  kegs, 
and    barrels,    bearing    a    registered    mark, 
would  be  prima  fade  evidence  that  he  bad 
violated  this  law,  and  if  he  were  unable  to 
explain  his  possesion  would  warrant  his  con- 
viction, while  if  the  same  box,  bearing  the 
same  mark,  were  found  in  the  residence  of 
his  next-door  neighbor,  who  Is  a  grocer.  It 
would  be  no  evidence  at  all  of  any  violation 
of  this  statute.    This  is  an  unla'wful  discrim- 
ination against  persons  dealing  in  receptacles 
of  the  specified  class,  and  confers  a  special 
privilege  or  immunity  upon  all  other  persons. 
It  makes  that  evidence  against  one  which  is 
not  evidence  against  another.    The  Legisla- 
ture is  without  power  to  make  any  such  ar- 
bitrary distinction.    In  the  case  of  Mathews 
V.  People,  202  111.  389,  67  N.  E.  28,  the  fol- 
lowing  language  from  Cooley  on  Constitii- 
tional  Limitations  Is  quoted  -with  approval 
(page  402,  202  lU.,  and  page  33,  67  X.  B.): 
"A  statute  would  not  be  constitutional   •    *   • 
which    should    select   particular   individuals 
from  a  class  or  locality  and  subject  them  to 
peculiar  rules,  or  impose  upon  them  special 
obligations  or  burdens  from  which  others  in 
the  same  locality  or  class  are  exempt.    •    •    • 
Every  one  has  a  right  to  demand  that  he  be 
governed  by  general  rules,  and  a  special  stat- 
ute which,  without  his  consent,  singles  his 
case  out  as  one  to  be  regulated  by  a  different 
law  from  that  which  is  applied  In  all  similar 
cases,   would  not  be  legitimate  legislation, 
but  would  be  such  an  arbitrary  mandate  as 
is  not  ■within  the  province  of  free  govem- 
menta"    The  same  doctrine  Is  announced  in 
Millett  V.  People,  117  lU.  294,  7  N.  E.  631,  57 
Am.  Rep.  869;    Harding  v.  People,  160  DL 
459,  43  N.  E.  624,  32  L.  R.  A.  445,  52  Am.  St 
Rep.  344,  and  Gillespie  v.  People,   188  UL 
176,  58  N.  E.  1007,  52  L.  R.  A.  283,  80  Am.  St 
Rep.   176.     We  therefore  conclude  that  in 
making  it  possible  to  convict  junk  dealers, 
and  dealers  in  receptacles  of  the  class  men- 
tioned in  the  statute,  on  evidence  that  would 
not  warrant  the  conviction  of  other  persons, 
the  Legislature  has  made  an  unwarranted 
and  unconstitutional  distinction  between  such 
dealers  and  other  persons. 

Defendant  in  error  relies  upon  the  case  of 
People  V.  Cannon,  139  N.  Y.  32,  34  N.  E.  759. 
36  Am.  St.  Rep.  66S,  a,s  an  authority  for  up- 
holding the  validity  of  this  statute.  In  that 
case  the  validity  of  a  New  York  statute  enti- 
tled "An  act  to  protect  the  owners  of  bot- 
tles, boxes,  syphons  and  kegs  used  in  the 
sale  of  soda  waters,  mineral  and  aerated  wa- 
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ters,  porter,  ale,  cider,  ginger  ale,  milk, 
cream,  small  beer,  lager  beer,  welss  beer, 
beer,  white  beer,  or  other  beverages,"  was 
considered  by  the  court  That  statute  is  ma- 
terially different  from  the  statute  we  have 
under  consideration,  but  It  is  sufficient  to  say 
that  in  that  case  so  relied  upon  by  defend- 
ant in  error  the  points  that  the  statute  there 
under  consideration  granted  any  special  or 
exclusive  privileges  or  immunities,  and  that 
such  statute  was  invalid  because  It  made  un- 
just discriminations  between  members  of  the 
same  class  In  the  community,  were  neither 
made  nor  considered. 

The  statute  In  gnestioi)  in  the  case  under 
consideration  here  is  in  contravention  of  sec- 
tion 22  of  article  4  of  our  Constitution  of 
1870.  The  decree  of  the  superior  court  of 
Cook  county  will  therefore  be  reversed,  and 
this  cause  win  be  remanded  to  that  court, 
with  directions  to  dismiss  the  bill  for  want 
of  equity. 

Reversed  and  remanded,  with  directions. 


(206  111.  296) 

PEOPLE  ex  rel.  CITY  OP  CHICAGO  et  al.  ▼. 
STATE  BOARD  OF  EQUALI- 
ZATION et  al.* 
(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

TAXATION  —  RAILROAD  TRACK  —  ASSESSMENT 
FOR  LOCAL  PURPOSES— CONSTITU- 
TIONAL   LAW— MANDAMUS. 

1.  Revenue  Law  1872  (Laws  1871-72,  p.  14) 
divides,  for  the  purposes  of  assessment  for  tai- 
atioo,  all  real  estate  belonging  to  railroad  com- 
panies into  "railroad  track,"  and  all  real  estate, 
including  the  stations  and  other  buildings  and 
structures  thereon,  other  than  that  denominated 
"railroad  track";  provides  that  "railroad  track" 
shall  be  assessed  by  the  State  Board  of  Equali- 
zation, and  that  all  real  estate  designated  as 
"other  thnn  railroad  track"  shall  be  assessed 
by  the  local  assessors,  and  directs  that  "rail- 
road track,"  with  the  exception  of  the  value  of 
the  second  or  side  track  and  all  station  houses 
and  other  baildings  which  are  assessed  separate 
from  the  land  on  which  they  are  located,  shall 
be  listed  and  taxed  in  the  several  counties., 
towns,  and  cities  through  which  the  railroad 
passes  in  the  proportion  that  the  length  of  the 
main  track  therein  bears  to  the  whole  length  of 
the  road  in  the  state.  Betd,  that  the  State 
Board  of  Elqualizatiou  could  not  be  compelled  to 
divide  the  real  estate  of  a  railroad  returned 
to  it  for  assessment  as  "railroad  track"  into 
"main  track,"  to  be  a  strip  100  feet  wide,  and 
"property  other  than  main  track,"  and  to  cer- 
tify its  assessment  of  the  latter  class  to  the 
clerk  of  Cook  county  to  he  taxed  for  local  pur- 
poses in  Chicago,  as  the  statute  confers  on  it 
no  power  to  make  such  division. 

2.  Revenue  Law  1872  (Laws  1871-72,  p.  14), 
requiring  that  all  of  the  real  estate  of  a  railroad 
company  denominated  "railroad  track"  may  be 
assessed  as  a  unit,  and  the  amount  thus  deter- 
mined apportioned  to  the  several  taxing  bodies 
through  which  the  road  runs  in  the  proportion 
that  the  length  of  the  main  track  in  each  tax- 
ing body  bears  to  the  whole  length  of  the  road 
in  the  state,  is  not  in  conflict  with  the  consti- 
tutional provision  directing  that  all  real  estate 
be  taxed  within  the  limits,  and  not  otherwise, 
of  the  municipality  wherein  it  is  located. 

3.  On  mandamus  to  require  the  State  Board 
of  Equalization  to  divide  the  real  estate  of  rail- 
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roads  in  Chicago  denominated  "railroad  track" 
into  "main  track"  and  "property  other  than 
main  track,"  a  contention  tnat  large  amounts  of 
real  estate  in  the  city  denominated  "railroad 
track"  have  not  been  assessed  by  the  board, 
and  will  not  he  assessed  in  future,  is  without 
merit,  where  the  method  pursued  was  legal, 
and  it  does  not  appear  that  the  board  contem- 
plated any  change  m  the  method. 

Appeal  from  Circuit  Court,  SangamoD 
County;   J.  A.  Crleghton,  Judge. 

Mandamus  by  the  people,  on  relation  of 
the  City  of  Chicago  and  others,  against  the 
State  Board  of  Equalization  and  others. 
From  a  Judgment  denying  the  writ,  relators 
appeal.    Affirmed. 

Charles  M.  Walker,  Corp.  Counsel,  and 
Shope,  Mathls,  Zane  &  Weber,  for  appellants. 
H.  J.  Hamlin,  Atty.  Gen.  (Lloyd  W.  Bowers, 
of  counsel),  for  appellees. 

HAM},  C.  J.  This  is  a  petition  for  a  writ 
of  mandamus,  filed  by  the  relators  against 
the  respondents  in  the  circuit  court  of  San- 
gamon county,  to  require  the  State  Board  of 
Equalization  to  divide  the  real  estate  of  all 
railroad  companies  entering  the  city  of  Chi- 
cago, denominated  "railroad  track"  by  the 
revenue  law,  into  two  classes,  viz.,  "main 
track"  and  "property  other  than  main  track," 
and  to  certify  its  assessment  of  the  latter 
class  to  the  county  clerk  of  Cook  county,  to 
the  end  that  snch  real  estate  may  be  taxed 
for  local  purposes  in  said  city.  An  answer 
and  reply  having  been  filed,  a  jury  was  waiv- 
ed, and  a  trial  was  had  before  the  court,  and 
a  Judgment  entered  denying  the  writ,  and 
an  appeal  has  been  prosecuted  to  this  court. 

The  revenue  law  of  1872  (Laws  1871-72,  p. 
14)  divides,  for  the  purposes  of  assessment 
for  taxation,  all  real  estate  belonging  to 
railroad  companies  in  the  state  of  Illinois  into 
"railroad  track,"  and  "all  real  estate,  includ- 
ing the  stations  and  other  buildings  and  struc- 
tures thereon,  other  than  that  denominated 
'railroad  track,' "  and  provides  that  "rail- 
road track"  shall  be  assessed  by  the  State 
Board  of  Equalization,  and  that  all  real  es- 
tate designated  as  "other  than  'railroad 
track' "  shall  be  assessed  by  the  local  asses- 
sors. It  is  further  provided  that  "railroad 
track,"  with  the  exception  of  the  value  of 
the  side  or  second  track,  and  all  turn-outs, 
and  all  station  houses,  depots,  machine  shops 
or  other  buildings,  which  are  assessed  sep- 
arate from  the  land  upon  which  they  are  lo- 
cated, shall  be  listed  and  taxed  in  the  sev- 
eral counties,  towns,  villages,  districts,  and 
cities  through  which  the  railroad  passes,  In 
the  proportion  that  the  length  of  the  main 
track  in  such  county,  town,  village,  district, 
or  city  bears  to  the  whole  length  of  the  road 
In  the  state. 

It  is  clear,  from  a  consideration  of  the  lan- 
guage of  the  statute,  and  the  repeated  deci- 
sions of  this  court  (Chicago  &  Alton  BaUroad 
Co.  V.  People,  98  111.  350;  Chicago  &  Alton 
Railroad  Co.  v.  People,  99  111.  464;  Peoria, 
Decatur  &  Bransville  Railway  Co.  t.  Goar, 
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118  III.  134,  8  N.  E.  682;  Chicago  &  Alton 
Railroad  Co.  t.  People,  129  111.  571,  22  N.  E. 
864.  20  N.  E.  5;  Quincy,  Omaha  &  Kansas 
City  Railway  Co.  v.  People,  156  III.  437,  41 
N.  B.  162;  Chicago  &  Northwestern  Railway 
Co.  V.  People,  196  111.  184,  62  N.  E.  869),  that 
"railroad  track"  or  right  of  way  may  In- 
clude much  more  than  the  main  track  of  a 
railroad,  and  that  it  includes  so  much  real 
estate  as  is  actually  in  use  for  right  of  way 
purposes,  which  in  Chicago  &  Alton  Railroad 
Co.  V.  People,  98  111.  350,  was  held  to  be  up- 
wards of  32  acres,  which  was  in  use  for 
switches,  side  tracks,  roundhouses,  etc.  In 
that  case,  on  page  356,  it  is  said :  "The  land 
upon  which  a  side  track,  a  switch,  or  a  turn- 
out is  built  and  in  actual  use  by  the  company 
in  the  business  for  which  it  was  organized, 
for  all  practical  purposes,  is  as  much  held 
for  right  of  way  as  Is  the  land  upon  which 
the  main  track  Is  constructed.  In  the  oper- 
ation of  a  railroad.  It  Is  necessary  that  trains 
should  pass  each  other,  and  hence  the  neces- 
sity of  turn-outs,  switches,  and  side  tracks. 
In  the  loading  of  cars,  transfer  of  cars,  the 
making  up  of  trains,  and  in  innumerable  oth- 
er instances  that  might  be  named.  In  the  pros- 
ecution of  its  business  as  a  common  carrier, 
side  tracks,  switches,  and  turn-outs  are  as 
indispensable  to  a  proper  transaction  of  its 
business  as  the  main  track  itself.  We  are 
therefore  of  the  opinion  that  the  land  held 
and  in  actual  use  by  a  railroad  company  for 
side  tracks,  switches,  and  turn-outs  must  be 
regarded,  within  the  meaning  of  the  rev- 
enue law,  as  a  part  of  the  right  of  way  of 
the  company.  It  Is  used  in  the  transporta- 
tion of  freight,  and  also  for  the  purpose  of 
carrying  passengers,  alike  with  the  land  up- 
on which  the  main  track  is  constructed;  and 
upon  what  principle  the  land  upon  which  the 
main  track  is  laid  can  be  held  to  be  right  of 
way,  and  the  land  over  which  a  side  track, 
switch,  or  a  turn-out  passes  can  be  termed 
something  else,  we  are  at  a  loss  to  under- 
stand." We  And  no  authority  in  the  stat- 
ute for  the  board  of  equalization  to  divide 
the  real  estate  of  a  railroad  returned  to  it 
for  assessment  as  "railroad  track"  Into  two 
parts,  one  to  be  known  as  "main  track," 
which  it  is  suggested  by  relators  should  be  a 
strip  100  feet  wide,  and  "  "railroad  track' 
other  than  'main  track,'"  which,  it  Is  said, 
should  include  all  the  real  estate  returned  for 
assessment  as  "  'railroad  track'  other  than 
'main  track.' "  The  board  of  equalization  is 
a  creature  of  the  statute,  and  has  no  powers 
other  than  those  expressly  conferred  upon  it 
by  the  statute;  and,  as  the  statute  confers 
upon  it  no  power  to  make  such  division,  the 
power  does  not  exist.  Its  duty,  as  fixed  by 
the  statute,  is  plain.  It  is  to  assess  the  real 
estate  of  railroads  denominated  "railroad 
track,"  which  amount  so  determined  and  as- 
sessed is  to  be  certified  by  the  Auditor  to 
the  county  clerks  of  the  proper  counties. 

The  statute  clearly  contemplates  that  the 
right  of  way  of  a  railroad  company,  for  the 


purposes  of  assessment,  shall  be  treated  as  a, 
unit,  and  that  the  assessment  of  its  real  es- 
tate used  for  right  of  way  purposes  shall  be 
apportioned  among  all  the  counties,  cities, 
etc.,  through  which  the  road  runs,  in  the  pro- 
portion tliat  the  length  of  its  main  track  in 
each  county,  city,  etc.,  bears  to  the  whole 
length  of  the  road  in  the  state.  This  method 
of  assessment  has  been  In  force  in  this  state 
for  many  years,  and  is  equitable  and  fair. 
In  Porter  v.  Rockford,  Rock  Island  &  St. 
Louis  Railroad  Co.,  76  111.  561,  on  page  5S4, 
Mr.  Justice  Scholfleld,  in  discussing  the  ques- 
tion now  under  consideration,  said:  "There 
is,  moreover,  an  almost  insuperable  difficulty 
which  must  attend  all  attempts  by  local  as- 
sessors to  assess  the  capital  stock,  franchise, 
roadway,  and  rollhig  stock  of  most  railroad 
companies.  Such  roads  are  usually  located 
through  several  counties.  The  cost  of  con- 
struction in  a  particular  town  or  county  af- 
fords no  criterion  of  the  value  of  that  por- 
tion of  the  road,  for  every  mile  of  the  road  Is 
equally  indispensable  to  Its  existence  as  a 
whole,  and  contributes  proportionally  to  its 
principal  earnings.  Local  improvements 
may,  indeed,  vary,  and  they  are  required  to 
be  assessed  by  the  local  assessors;  but  the 
road  and  its  equipment  constitute  a  single, 
entire  property.  In  determining  the  value  of 
such  property,  the  question  is  neither  one  of 
original  cost,  nor  «f[  the  intrinsic  value  of 
the  various  items^  of  which  the  road  and  Its 
equipment  are  composed,  taken  separately, 
but  what  is  it  worth  with  all  its  capabili- 
ties and  facilities  as  a  railroad?  The  fran- 
chise extends  to  the  entire  corporate  prop- 
erty, and  it  Is  not  possible  that  it  can  be 
divided.  It  must,  if  assessed  at  all,  be  as- 
sessed as  an  entirety;  and  this,  as  we  have 
already  shown,  may  be  in  connection  with 
the  property  to  which  it  is  attached." 

The  right  of  way  of  a  raihnad  company 
cannot  be  cut  up,  for  the  purposes  of  assess- 
ment, into  parts,  either  by  dividing  it  into 
sections  by  the  lines  of  the  different  taxing 
bodies  which  it  crosses,  or  by  severing  from 
its  main  track  the  portions  that  lie  outside  of 
some  arbitrary  line  drawn  through  the  center 
of  the  right  of  way.  A  railroad  is  a  unit,  and 
for  the  purposes  of  assessment  its  right  of 
way  must  be  treated  as  a  whole.  The  switch 
or  side  track  at  which  it  receives  coal,  grain, 
stock,  or  freight  In  a  country  village  is  as 
essential  to  the  successful  operation  of  the 
road  as  is  the  switch  or  side  track  in  the  city 
at  which  the  articles  which  it  handles  as  a 
common  carrier  are  discharged;  and  the  land 
upon  which  its  side  or  second  track  and  tmrn- 
outs,  and  its  station,  machine  shops,  round- 
houses, etc.,  stand,  is  as  necessary  to  the  suc- 
cessful operation  of  the  road,  and  as  much  a 
part  of  its  right  of  way,  as  the  land  upon 
which  its  main  track  is  laid,  and  the  value 
of  each  piece  of  its  right  of  way  must  be  de- 
termined by  taking  into  consideration  the 
value  of  the  entire  right  of  way,  rather  than 
the  value  of  each  piece  for  commercial  pur- 
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poses,  wholly  disconnected  from  the  use  to 
wbich  It  has  been  applied,  as  compared  with 
contiguous  property  used  for  purposes  other 
than  right  of  way. 

It  is,  however,  urged,  that  to  bold  all  of 
the  real  estate  of  a  railroad  company  de- 
nominated "railroad  track"  may  be  assessed 
as  a  unit,  and  the  amount  thus  determined 
apportioned  to  the  several  taxing  bodies 
through  which  the  road  runs,  in  the  propor- 
tion that  the  length  of  the  main  track  In  each 
taxing  body  bears  to  the  whole  length  of  the 
road  In  the  state,  Is  to  put  a  construction 
upon  the  statute  which  renders  it  in  conflict 
with  the  Constitution  of  this  state,  which,  it 
Is  said,  requires  all  real  estate  to  be  taxed 
within  the  limits,  and  not  otherwise,  of  the 
municipality  wherein  it  Is  located.  If  this 
contention  were  conceded,  then  the  trial  court 
was  right  in  denying  the  writ  of  mandamus, 
as,  If  the  act  In  question  is  unconstitutional, 
then  the  power  of  the  State  Board  of  Equal- 
ization to  assess  "railroad  track,"  which  in- 
cludes the  property  which  the  board  Is  sought 
to  be  coerced  to  assess,  is  swept  away,  and 
the  board  in  no  event  could  act.  We  are  of 
the  opinion,  however,  that  the  revenue  act. 
In  80  far  as  it  requires  the  State  Board  of 
Equalization  to  assess  "railroad  track,"  and 
that  the  assessment  be  api)ortloned  to  the 
several  taxing  bodies  through  which  the 
road  runs.  In  the  manner  pointed  out  by  the 
statute.  Is  clearly  constitutional.  The  meth- 
od provided  In  said  act  for  assessing  "rail- 
road track"  does  not  remove  real  estate  used 
for  railroad  right  of  way  from  within  the 
limits  of  one  taxing  body  and  place  It  wltliin 
the  limits  of  another  taxing  body,  but  merely 
establishes  a  method  of  valuing  the  propor- 
tionate share  of  each  taxing  body  through 
which  the  road  runs,  in  the  right  of  way  as 
a  whole,  which,  as  we  have  seen,  is  equitable 
and  just;  and  that  method  of  assessing  rail- 
road right  of  way  has  frequently  been  ap- 
proved by  the  courts  of  this  and  other  states, 
as  well  as  the  Supreme  Court  of  the  United 
States.  Porter  v.  Rockford,  Rock  Island  & 
St.  Louis  Railroad  Co.,  supra;  Law  v.  People, 
87  111.  385;  State  Railroad  Tax  Cases,  92  U. 
S.  576,  23  L.  Ed.  663;  City  of  Dubuque  v. 
C,  D.  &  M.  Railroad  Co.,  47  Iowa,  196.  In 
State  Railroad  Tax  Cases  the  Supreme  Court 
of  the  United  States  had  under  consideration 
the  constitutionality  of  the  revenue  act  of 
1872  of  this  state,  and  It  is  there  said:  "It 
is  further  objected  that  the  railroad  track, 
capital  stock,  and  fraochise  la  not  assessed 
In  each  county  where  it  lies,  according  to  its 
value  there,  but  according  to  an  aggregate 
value  of  the  whole,  on  which  each  county, 
city,  and  town  collects  taxes  according  to  the 
length  of  the  track  within  Its  limits.  This,  It 
is  said,  works  injustice  both  to  the  counties 
and  to  the  companies — to  the  counties  and 
cities,  by  depriving  them  of  the  benefit  of 
this  value  as  a  basis  of  local  taxation;  to  the 
company,  by  subjecting  its  track  and  fran- 
6SN.E.-60 


chlses,  on  the  basis  of  this  general  value,  to 
the  taxation  of  the  counties  and  towns,  vary- 
ing, as  they  do,  in  rate,  without  the  benefit 
of  the  rule  of  assessment  which  prevails  in 
those  counties  in  the  valuation  of  other  and 
similar  property.  But  as  we  have  already 
said,  a  railroad  must  be  regarded  for  many 
— indeed  for  most — purposes  as  a  unit  The 
track  of  the  road  is  but  one  track,  from  one 
end  of  it  to  the  other,  and,  except  in  its  use 
as  one  track,  is  of  little  value.  In  this  track 
as  a  whole,  each  county  through  which  It 
passes  has  an  interest  much  more  important 
than  it  has  In  the  limited  part  of  it  lying 
within  its  boundary.  Destroy,  by  any  means, 
a  few  miles  of  this  track  within  an  interior 
county,  so  as  to  cut  off  the  connection  be- 
tween the  two  parts  thus  separated,  and,  if 
it  could  not  be  repaired  or  replaced,  its  effect 
I  upon  the  value  of  the  remainder  of  the  road 
I  is  out  of  all  proportion  to  the  mere  local 
value  of  the  part  of  it  destroyed.  A  similar 
effect  on  the  value  of  the  Interior  of  the  road 
would  follow  the  destruction  of  that  end  of 
the  road  lying  In  Chicago,  or  some  other 
place  where  its  largest  traflSc  centers.  It 
may  well  be  doubted  whether  any  better 
mode  of  determining  the  value  of  that  por- 
tion of  the  track  within  any  one  county  has 
been  devised  than  to  ascertain  the  value  of 
the  whole  road,  and  apportion  the  value  with- 
in the  country  by  its  relative  length  to  the 
whole."  In  the  case  of  City  of  Dubuque  v. 
C,  D.  &  M.  Railroad  Co.,  supra,  the  court 
had  under  consideration  the  validity  of  a  sim- 
Uar  statute.  On  page  202  it  was  said:  "The 
road,  with  its  right  of  way,  embankments, 
excavations,  Iron  rails,  switches,  depots,  en- 
gine houses,  machine  shops,  etc.,  is,  in  a  cer- 
i  tain  sense,  an  entirety,  extending  from  one 
terminus  to  the  other.  Its  value  largely  de- 
pends upon  its  length  of  line,  the  country 
through  which  it  is  located,  its  proximity  to 
other  roads,  and  the  business  transacted  by 
it  The  extent  of  the  line  situated  in  any  one 
city  or  town,  township,  or  other  taxing  dis- 
trict, whatever  improvements  it  may  have 
therein  in  the  way  of  machine  shops  and  de- 
pots, is  valuable  chiefly  by  reason  of  its  con- 
nection with  the  whole  line.  The  value  in 
each  taxing  district,  without  reference  to  the 
whole  line,  would  be  little  more  than  the 
value  of  the  iron  rails  for  the  purposes  of  re- 
moval, and  the  value  of  the  land  used  for 
machine  shops,  engine  houses,  and  other 
buildings.  Under  these  circumstances,  it  will 
be  readily  seen  that,  under  our  general  rev- 
enue law,  to  Impose  upon  local  assessors 
throughout  the  length  of  our  long  lines  of 
road,  extending  in  some  instances  across  the 
state  a  distance  of  three  hundred  and  fifty 
miles,  exclusive  of  branches,  the  duty  of 
ascertaining  the  value  of  the  road  in  each  as- 
sessment district,  would  be  productive  of 
anything  but  uniform  results." 

The  contention  that  large  amounts  of  real 
estate  in  the  city  of  Chicago  denominated 
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"railroad  track"  have  not  been  assessed  by  . 
the  board  of  equalization  in  tbe  past,  and  will  | 
not  be  assessed  by  the  board  in  the  future,  j 
from  an  examination  of  tbe  briefs,  appears  i 
to  amount  to  no  more  than  this:  that  the 
board  heretofore  has  assessed,  and  asserts 
that  it  hereafter  proposes  to  assess,  the  real 
estate  of  the  several  railroads  located  in  this 
state  returned  to  It  as  "railroad  track,"  as 
a  unit.  Tbe  method  pursued  by  the  board 
In  the  past  in  the  assessment  of  this  class  of 
property,  in  the  view  of  the  trial  court  and 
of  this  court,  was  legal;  and,  as  there  is  no 
evidence  In  the  record  to  show  that  the  board 
contemplates  any  change  In  the  method  of 
assessing  the  class  of  property  denominated 
"railroad  track,"  there  is  no  force  in  such 
contention.  The  petition  filed  In  this  case 
must  be  held  to  concede  that  the  property, 
the  assessment  of  which  is  sought  to  be  en- 
forced, is  "railroad  track,"  within  the  mean- 
ing of  the  revenue  act;  otherwise  the  board 
of  equalization  would  be  powerless  to  assess 
the  same  at  all,  as  all  real  estate  of  railroad 
companies  in  this  state,  other  than  that  de- 
nominated "railroad  track,"  is  assessable  by 
the  local  assessors,  and,  unless  tbe  property 
sought  to  be  assessed  is  properly  denominat- 
ed "railroad  track,"  the  board  of  equalization 
would  be  without  Jurisdiction  to  assess  the 
same.  This  court  has  repeatedly  held  that  a 
railroad  company  cannot  escape  the  assess- 
ment of  Its  property  which  Is  not  "railroad 
track"  by  the  local  assessors,  by  returulng  it 
as  "railroad  track."  Chicago  &  Northwest- 
ern Railroad  Co.  v.  People,  supra. 

The  evidence  found  In  this  record  wholly 
falls  to  make  a  case  of  fraudulent  underval-  i 
nation,  or  to  show  that  real  estate  properly 
denominated  "railroad  track"  has  been  omit- 
ted by  the  board  of  equalization  In  assessing 
the  real  estate  of  any  railroad  located  in  the 
city  of  Chicago. 

We  are  of  the  opinion  that  It  was  within 
the  power  of  the  Legislature  to  provide  the 
method  designated  In  the  revenue  act  for  the 
assessment  of  the  real  estate  of  railroad  com- 
panies denominated  "railroad  track,"  and 
that  the  amounts  so  determined  be  appor- 
tioned among  the  several  counties,  cities,  etc., 
through  which  the  road  runs,  in  the  propor- 
tion that  the  length  of  tbe  main  track  in  a 
county,  city,  etc.,  bears  to  the  whole  length 
of  tbe  road  in  the  state,  and  that  the  circuit 
court  properly  denied  the  writ  of  mandamus. 
The  Judgment  of  the  circuit  court  will  there- 
fore be  affirmed.   Judgment  affirmed. 


(176  N.  T.  535) 

TRUNKEY  ▼.  VAN  SANT  et  al. 
(Court  of  Appeals  of  New  York.    Dec.  1,  1903.) 

WILL-CONSTRDCTION-TRUSTS-INVALIDITT 

—EFFECT. 

1.  Testatrix  gave  all  her  property  to  three 
persons  named  to  hold  for  themselves,  their 
heirs  and  assigiis,  on  the  following  trusts:  To 
pay  all  the  debts  and  pay  such  proportions  of 


the  estate  to  such  persons  as  they  may  ascer- 
tain and  a  majority  shall  agree  "to  have  been 
my  express  wish,  or  as  I  may  hereafter  formal- 
ly designate;  and  I  hereby  nominate  and  con- 
stitute and  appoint  my  said  trustees  residnarj 
legatees  of  my  estate."  Held,  that  the  use  of 
the  words  "said  trustees"  in  the  residuary 
clause  was  the  eQuivalent  of  specifying  by  name 
the  residuary  legatees,  who  had  already  been 
designated  by  their  several  names. 

2.  Where  testatrix  leaves  her  property  in 
trust  to  pay  her  debts  and  such  proportion  of 
her  estate  to  such  persons  as  the  trustees  may 
ascertain  and  a  majority  shall  agree  to  have 
been  tbe  expressed  wish  of  the  testatrix,  and 
the  latter  trust  is  void  for  indefiniteness,  tbe 
residue  of  the  estate  after  the  payment  of  the 
debts  as  directed  by  the  first  trust  uassea  to  the 
residuary  legatees. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department. 

Action  by  Agnea  O.  Trunkey  against  Jan«> 
B.  Van  Sant  and  others.  From  an  order  of 
the  Appellate  Division  (82  N.  Y.  Supp.  91) 
reversing  a  judgment  In  favor  of  certain  de- 
fendants, they  appeal.    Reversed. 

Franklin  Pierce  and  William  Arrowsmith. 
for  appellants.  Richard  B.  Aldcroftt,  Jr.. 
and  Edwin  Louis  Garvin,  for  respondent 
plaintiff.  Samuel  S.  Mehard  and  Charles  W. 
McCandless,  for  respondent  defendants. 

WERNER,  J.  This  is  a  contest  between 
heirs  at  law  and  legatees  ovw  the  construc- 
tion of  a  will.  On  tbe  28th  day  of  May. 
1902,  Sarah  M.  Berlin  died,  leaving  a  last 
will  dated  May  19,  1902,  In  the  following 
form:  "Being  of  feeble  bealtb,  but  of  sound 
mind,  at  the  time  of  making  and  publishing 
this,  my  last  Will  and  Testament,  I  give  and 
devise  all  my  estate,  real  and  personal, 
whereof  I  may  die  seized  or  possessed,  to 
Mrs.  Jane  B.  Van  Sant,  of  Philadelphia;  Mrs. 
Julia  D.  Lawrence,  of  New  York  City,  and 
Louis  Faugeres  Bishop,  of  the  same  place,  to 
have  and  to  hold  the  same  to  themselves, 
their  heirs  and  assigns  forever,  upon  the  uses 
and  trust  following:  To  luiy  all  my  debts 
and  pay  such  proportions  of  said  estate  to 
such  persons  as  they  may  ascertain  and  a 
majority  shall  agree  to  have  been  my  ex- 
pressed wish,  or  as  I  may  hereafter  formally 
designate,  and  I  hereby  nominate  and  con- 
stitute and  appoint  my  said  trustees  resid- 
uary legatees  of  my  estate,  and  I  hereby 
nominate,  constitute  and  appoint  said  trus- 
tees Mrs.  Jane  B.  Van  Sant,  Mrs.  Julia  D. 
Lawrence  and  Louis  Faugeres  Bishop,  Ex- 
ecutors of  my  last  Will  and  Testament" 

The  only  sarvlving  heirs  at  law  and  next 
of  kin  of  the  testatrix  are  the  plaintiff  and 
the  defendants  Garvin,  who  were  her  cousins. 
The  defendant  Van  Sant  was  a  stepdaughter 
of  the  testatrix.  The  defendant  Lawrence 
had  been  her  close  friend  for  many  years, 
and  the  defendant  Bishop  had  been  bet 
physician,  and  was  a  distant  relative.  It  is 
conceded  that  tbe  trust  to  pay  debts  is  valid: 
that  the  direction  to  pay  and  distribute  such 
proportions  of  the  estate  to  such  persons  as 
a  majority  of  tbe  trustees  should  ascertain 
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and  agree  to  have  been  tlie  expressed  wlab 
of  tbe  testatrix  is  void  for  indeaniteness;  and 
the  Issue  Is  therefore  narrowed  to  tbe  single 
question  whether  tbe  trustees  named  In  tbe 
will  take  as  legatees  under  the  residuary 
clause,  or  whether  tbe  residuum  aft^r  the 
payment  of  the  debts  passes  to  the  next  of 
kin. 

Tbe  Supreme  Court  at  Special  Term  held 
that  after  the  cessation  of  tbe  trust  for  tbe 
payment  of  debts  the  estate  passed  to  the 
residuary  legatees.  At  tbe  Appellate  Divi- 
sion a  different  conclusion  was  reached,  and 
tbe  next  of  kin  were  held  to  be  entitled  to  tbe 
residue  of  the  estate,  upon  tbe  theory  that 
tbe  second  and  third  provisions  of  tbe  will 
are  Inseparable,  and  that  tbe  conceded  In- 
validity of  tbe  one  inevitably  establishes  tbe 
Invalidity  of  tbe  other.  Tbe  cases  of  Beek- 
man  v.  Bonsor,  23  N.  Y.  299,.  and  Ktur  v. 
Dougherty,  79  N.  7.  328,  are  dted  in  sap- 
port  of  this  conclusion,  but  we  think  neither 
of  them  is  a  controlling  authority  in  tbe  case 
at  bar.  In  tbe  Beekman  Case  tbe  testator's 
will,  after  having  disposed  of  various  speciflc 
legacies,  contained  a  provision  that  out  of 
the  residue  his  executors  sboold  establish  a 
medical  dispensary,  if  they  should  have  snfiS- 
cient  funds;  but  there  was  no  specification 
of  tbe  amount  to  be  expended  for  that  pur- 
pose. This  was  followed  by  a  direction  that, 
if  there  should  be  any  overplus,  tbe  executors 
might,  within  15  years,  give  it  to  any  other 
charitable  society  or  societies  for  the  relief 
of  tbe  comfortless  and  Indigent  whom  they 
might  select  In  discussing  these  two  pro- 
visions of  tbe  vrill  tbe  learned  Judge  who 
wrote  for  this  covrt  said:  "Now,  we  have 
seen  that  the  sum  which  tbe  testator  intend- 
ed to  give  for  a  dispensary  was  wholly  uncer- 
tain in  amount,  and  that  the  bequest  was 
void  on  that  and  other  grounds.  As  that  por- 
tion of  the  residuum  must  go  to  the  next  of 
kin  as  undisposed  of,  the  final  gift  of  tbe  re- 
mainder involves  precisely  the  same  uncer- 
tainty, and  is  void  for  tbe  same  reason.  In 
order  to  ascertain  tbe  amount  of  this  gift 
(tbe  final  residue),  the  sum  intended  to  be 
previously  appropriated  out  of  the  whole  lesl- 
dne  must  first  be  known.  But,  as  this  can- 
not be  known,  tbe  ultimate  bequest  falls  to 
tbe  ground  also."  This  argument,  as  applied 
to  the  facts  of  that  case,  was  strictly  logical, 
because  tbe  court  was  dealing  with  the  resi- 
due of  a  residue  that  was  indefinite  and  tm- 
ucertalnable;  but  the  decision  of  the  court 
was  not  based  on  that  sole  ground,  for  in  a 
following  paragraph  of  the  opinion  it  was 
beld  thA  the  final  bequest  was  also  Toidi, 
because  it  was  so  indefinite  that  its  amount 
and  purpose  were  incapable  of  being  ascer- 
tained. In  tbe  Kerr  Case,  supra,  one  of  tbe 
questions  involved  also  arose  over  the  residue 
of  a  residue.  There  tbe  testator  made  cer- 
tain specific  bequests,  some  of  which  were 
to  various  religions,  educational,  and  charita- 
ble institutions.  To  tbe  wife  of  tbe  testator 
was  bequeathed  during  ber  life  tbe  net  in- 


come of  the  estate  after  tbe  payment  of  tbe 
specific  legacies,  and  after  ber  death  the 
principal  left  of  tbe  estate  was  bequeathed 
to  some  of  tbe  institutions  named  in  tbe 
specific  bequests.  The  specific  bequests  to 
religious,  educational,  and  charitable  insti- 
tutions were  declared  void,  and  thus  the 
question  arose  whether  the  amounts  of  the 
several  void  bequests  passed  into  the  resid- 
num  of  the  estate,  or  were  to  be  distributed 
as  in  cases  of  intestecy.  This  court  held 
that  the  sums  attempted  to  be  bequeathed 
by  the  void  legacies  went  to  tbe  widow  and 
next  of  kin  as  undisposed  of  by  the  will,  be- 
cause tbe  wife's  life  estate  was  expressly 
limited  to  that  portion  of  the  estate  remain- 
ing after  the  payment  of  the  specific  lega- 
cies, and  tbe  residuary  beqneste,  which  were 
not  to  teke  effect  until  the  wife's  death,  were 
undisposed  of  during  the  period  covered  by 
ber  life,  and  after  her  death  were  good  for 
only  one-half  their  amoiut  under  the  provi- 
sions of  chapter  300,  p.  607,  Laws  1860.  In 
that  case  the  court  was  dealing  with  two 
residues,  one  of  which  was  limited  upon  the 
other,  and  neither  of  which  included  the 
amoimts  attempted  to  be  bequeathed  by  the 
void  legacies.  The  residue,  of  which  the 
testator's  wife  was  to  have  the  life  use,  was 
expressly  limited  to  that  portion  of  the  es- 
tate remaining  after  the  payment  of  tbe 
specific  legacies.  Tbe  final  residuary  lega- 
cies were  not  to  take  effect  until  tbe  wife's 
death,  and,  like  tbe  tatter's  life  eatete,  re- 
lated to  the  residue  of  the  estate  which 
should  remain  after  tbe  payment  of  the  spe- 
cific legacies.  The  failure  of  tbe  specific 
legacies,  therefore,  created  a  second  residue, 
for  which  no  provision  was  made  in  the  will, 
and  hence  it  devolved  as  in  cases  of  intes- 
tacy. 

In  the  case  at  bar  we  have  a  radically  dif- 
ferent condition  than  that  which  existed  In 
either  of  the  two  cases  above  referred  to. 
Here  tbe  conceded  invalidity  of  tbe  second 
clause  of  tbe  will  reduces  the  residuum  to  a 
definite  and  ascertainable  quantity,  nnlees, 
as  held  below,  all  the  provisions  of  the  will 
are  so  inseparable  that  each  is  dependent  np- 
on  the  other.  As  we  read  tbe  will,  there  la 
no  snch  connection  between  Its  several  parte 
as  to  make  the  invalidity  of  one  determina- 
tive of  all.  Tbe  first,  which  contelns  the  di- 
rection to  pay  debts,  is  concededly  good.  The. 
second,  which  directe  tbe  payment  of  Inde- 
finite amounts  to  undesignated  beneficiaries, 
is  clearly  invalid.  Tbe  validity  of  tbe  third, 
which  nominates  as  resldnary  legatees  the 
designated  trustees  of  tbe  testatrix,  depends 
npon  tbe  intention  of  the  latter,  which  is  to 
be  derived  from  the  context  ot  the  whole 
win.  It  Is  to  be  noted  that,  although  the 
estate  Is  given  to  the  three  persons  named 
in  the  will  upon  the  tmsta  therein  named. 
It  Is  also  given  to  them,  tbeir  heirs  and  as- 
signs, forever.  While  these  latter  words 
must  undoubtedly  yield  to  a  clear,  positlTe^ 
and  valid  creation  of  a  tmst  or  of  •  limited 
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estate,  It  Is  equally  true  that  they  will  be 
given  great  weight  and  cogency  when  the 
language  relied  upon  to  import  a  trust  or  a 
limited  estate  is  uncertain  or  ambiguous. 
Clay  V.  Wood,  153  N.  Y.  134,  47  N.  B.  274. 

The  only  two  trusts  specified  in  the  will 
are  (1)  the  trust  to  pay  debts,  and  (2)  the 
trust  to  "pay  such  proportions  of  my  said 
estate  to  such  persons  as  they  (trustees)  may 
ascertain  and  a  majority  shall  agree  to  hare 
been  my  expressed  wish  or  as  I  may  here- 
after formally  designate."  Immediately  fol- 
lowing the  declarations  of  these  two  trusts 
the  testatrix  goes  on  to  say,  "And  I  hereby 
nominate,  constitute  and  appoint  my  said 
trustees  residuary  legatees  of  my  estate."  In 
Morton  V.  Woodbury,  153  N.  T.  251,  47  N. 
E.  283,  the  language  of  the  testatrix  was,  "I 
hereby  appoint  E.  0.  W.  my  legatee  and  give 
to  her  all  not  before  specified  in  this,"  and 
It  was  held  to  be  sufficient  to  pass  the  re- 
ildue  of  the  estate  as  effectually  as  though 
more  formal  words  had  been  employed.  The 
court  below  seemed  to  think  the  use  of  the 
words  "my  said  trustees"  in  the  residuary 
clause  of  the  will  Indicated  an  Intention  to 
create  an  undisclosed  and  nameless  third 
trust,  to  satisfy  which  the  residuary  legacy 
was  created.  We  think  the  use  of  the  words 
"said  trustees"  in  the  residuary  clause  are 
the  equivalent  of  specifying  by  name  the 
residuary  legatees,  who  had  already  been 
designated  by  their  several  names  in  the 
opening  clause  of  the  will,  and  that  it  refers 
to  them  as  trustees  of  the  previously  de- 
clared trusts,  rather  than  as  trustees  of  some 
imaginary  trust  which  Is  to  be  added  to  the 
end  of  the  will  by  Judicial  construction. 

In  the  light  of  these  observations  upon 
the  unscientific  phraseology  of  the  will,  let  us 
look  for  the  Intention  of  the  testatrix,  which, 
in  the  language  of  Chief  Justice  Marshall, 
Is  the  "polar  star"  of  testamentary  construc- 
tion. The  opening  and  the  closing  words  of 
the  will  serve  to  clearly  indicate  an  Intention 
to  bequeath  substantially  the  whole  of  the 
estate  to  Jane  B.  Van  Sant,  Julia  D.  Law- 
rence, and  Louis  F.  Bishop.  This,  as  we 
have  said,  Is  shown  by  the  use  of  the  words 
"their  heirs  and  assigns  forever"  before  the 
words  "upon  the  uses  and  trust  following," 
and  is  emphasized  by  the  fact  that  the  only 
trusts  thereafter  named  are  to  pay  debts 
and  to  distribute  unspecified  portions  of  the 
estate  to  unnamed  persons.  '  If  the  testatrix 
had  intended  tliat  after  payment  of  her 
debts  the  second  trust  should  absorb  all,  or 
the  greater  portion,  of  her  estate,  she  would, 
presumably,  have  employed  more  specific  di- 
rections concerning  it,  or  at  least  have  ex- 
pressed some  limitation  as  to  the  residuum. 
In  the  absence  of  these  things,  the  probabili- 
ties strongly  support  the  contention  of  the 
residuary  legatees  that  the  real  and  sub- 
stantial part  of  this  considerable  estate  was 
Intended  to  go  to  them. 

But  the  result  does  not  depend  upon  this 
last  conclusion.    If  the  second  trust  w»e 


valid,  the  residue  of  the  estate,  wbetber 
great  or  small,  would  go  to\  the  residnary 
legatees.  The  second  trust  was  not  to  be 
carved  out  of  a  residue,  as  in  the  Beekman 
and  Kerr  Cases,  above  cited.  Here  tbere 
was  to  be  no  residue  until  the  two  tmsta 
had  been  fulfilled.  The  residue  then  re- 
maining would  have  been  definite  and  ascer- 
tainable; not  the  nnascertainable  residue  of 
a  residue,  but  a  sum  capable  of  exact  com- 
putation. Has  the  failure  of  the  second 
trust  complicated  conditions?  This  question 
carries  its  own  answer.  As  the  will  now 
stands,  it  Is  precisely  as  though  the  testatrix 
had  said,  "I  give  to  these  three  persons  all 
my  property  upon  the  trust  to  pay  my  debts 
and  the  residue  to  them,  their  heirs  and  as- 
signs, forever."  The  diversity  In  wills  Is  as 
great  as  the  difference  In  individuals.  'Au- 
thorities are  therefore  seldom  of  value  or 
assistance  except  as  they  treat  of  similar 
cases  or  bear  iqton  the  general  rules  of  con- 
struction. 

Without  further  discussion  at  the  cases 
cited  in  the  briefs  of  counsel,  we  conclude 
that  the  order  of  the  Appellate  Dlvlsiop 
must  be  reversed,  and  the  Judgment  entered 
upon  the  decision  of  the  Special  Term  must 
be  aflirmed,  with  costs. 

PARKEB,  0.  J.,  and  GRAY,  BARTLETT. 
HAIGHT,  VANN,  and  CULLBN,  JJ,  con- 
cur. 

Order  reversed,  etc. 


(20S  III.  305) 
CHICAGO  UNION  TRACTION  CO.  ▼.  FOR- 
TIER.* 
(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

PERSONAL  INJURIES— INSTRTTCTIONS-MODIFI- 
CATION— EXPERT  EVIDENCE. 

1.  In  an  action  for  personal  injaries  defend- 
ant requested  an  instruction  in  part  as  follows: 
"The  jury  are  Instructed  that  they  have  no 
right  to  conjecture  that  any  ailment  complain- 
ed of  by  the  plaintiff  is  the  result  of  the  acci- 
dent. The  pury  are  not  to  understand  from 
this  instruction  that  the  court  intends  to  inti- 
mate that  the  plaintiff  has  such  disabilities  as 
is  claimed,  or  that  the  defendant  is  or  is  not  in 
any  manner  liable,  or  to  intimate  any  opinion 
upon  any  other  question  of  fact  in  the  case." 
Beld,  that  it  was  not  error  to  modify  the  re- 

?iue8t  by  adding  after  the  first  sentence  the 
olIowinK:  "Whether  it  is  or  not  must  be  de- 
termined by  the  jury  from  the  evidence,"  and  by 
striking  from  the  second  sentence  the  words, 
"that  the  plaintiff  has  such  disabilities  as  is 
claimed,  or  that  the  defendant  is  or  is  not  in 
any  manner  liable  or  to  intimate,"  and  by  adil- 
ing  after  the  second  sentence  the  farther  state- 
ment that  "all  such  questions  are  exclusively 
for  the  jury,  and  they  must  determine  them 
from  the  evidence,  end  from  that  alone." 

2.  In  an  action  for  personal  injuries,  in  which 
the  defendant  claimed  that  plaintiff's  injuries 
were  feigned,  and  asked  plaintiff's  expert  wit- 
nesses a  number  of  questions  to  establish  this 
theory,  evidence  upon  redirect  examination  of 
such  witnesses  that  from  te.<!ts  and  observations 
made  while  examining  plaintiff  they   did   not 

•RebearlDc  denied  Deeembar  10,  ItO. 
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think  her  injuries  were  feigned  is  not  objection- 
able on  the  ground  that  it  was  directed  to  a 
mental  process,  as  to  which  the  witnesses  could 
not  know,  or  because  usurping  the  province  of 
the  jury. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Action  by  Florence  Fortler  against  the 
Chicago  Union  Traction  Company.  From  a 
judgment  of  the  Appellate  Court  affirming  a 
judgment  for  plalntltC,  defendant  appeals. 
Affirmed. 

John  A.  Rose  and  Louis  Bolsot  (W.  W. 
Gurley,  of  counsel),  for  appellant  Oemmlll 
&  Foell,  for  appellee. 

RICKS,  J.  This  Is  an  action  on  the  case, 
commenced  in  the  superior  court  of  Cook 
county,  to  recover  damages  for  Injuries  sus- 
tained by  appellee  while  a  passenger  on  a 
street  car  operated  by  appellant  A  judg- 
ment for  $10,000  was  rendered  in  the  trial 
court,  which,  upon  appeal  to  the  Appellate 
Court  for  the  First  District  was  affirmed, 
and  this  further  appeal  Is  prosecuted  by  ap- 
pellant. 

The  only  errors  assigned  and  discussed  are 
the  refusing  of  the  first  and  second  instruc- 
tions offered  by  appellant,  the  modification 
by  the  court  of  appellant's  third  instruction, 
and  also  the  admission  of  certain  evidence 
offered  by  appellee,  which  is  hereinafter  re- 
ferred to. 

The  first  instruction  Is  fully  covered  by 
the  third  Instruction  as  modified  by  the 
court  The  second  instruction  was  covered, 
In  all  its  essential  features,  by  the  sixteenth, 
seventeenth,  eighteenth,  and  twenty-third  In- 
structions ^ven  by  the  court  at  the  request 
of  appellant.  The  third  instruction  was 
modified  by  the  court  by  expunging  the  parts 
printed  In  italics  and  by  adding  the  parts 
between  brackets.  It  was  as  follows:  "(3) 
The  Jury  are  Instructed  that  with  respect  to 
the  ailments  and  disabilities  claimed  for  the 
piaintUF  In  this  case  the  burden  of  proof  is 
upon  the  plaintiff  In  that  respect  as  It  Is 
with  respect  to  the  question  of  liability,  to 
show,  by  a  preponderance  of  the  evidence, 
not  only  that  such  ailments  really  exist  or 
have  existed,  but  also  that  such  ailments  and 
disabilities  are  the  result  of  the  action  In 
question;  and  the  burden  of  proof  Is  not 
upon  the  defendant  to  show  that  such  al- 
leged aliments  do  not  proceed  or  arise  from 
any  other  cause.  The  jury  are  further  in- 
structed that  they  have  no  right  to  guess  or 
conjecture  that  any  aliment  complained  of 
by  the  plaintiff  is  the  result  of  this  accident 
[Whether  it  Is  or  not  must  be  determined 
by  the  jury  from  the  evidence.)  The  jury 
are  not  to  understand  from  this  [or  any  oth- 
er] Instruction  that  the  court  Intends  to  in- 
timate that  the  plainiilf  ka$  tuck  dUahUi- 
tiet  at  w  claimed,  or  that  the  defendant  it 
or  it  not  in  any  manner  lut&le,  or  to  intimate 
any  opinion  upon  that  or  any  other  question 
of  fact  in  this  case.    [All  such  questions 


and  matters  are  solely  and  exclusively  for 
the  jury,  and  they  must  determine  th^n 
from  the  evidence,  and  from  that  alone.]" 
We  are  unable  to  see  any  error  In  thus  modi- 
fying this  instruction. 

It  Is  also  assigned  as  error  that  the  trial 
court  Improperly  permitted  two  expert  wit- 
nesses produced  by  appellee  to  give,  on  redi- 
rect examination,  their  opinions  as  to  wheth- 
er the  plaintiff  was  feigning.  Two  objec- 
tions are  made  to  this  evidence:  First  be- 
cause it  was  directed  to  a  mental  process, 
about  which  the  witnesses  could  not  know; 
and,  second,  because  it  was  usurping  the 
province  of  the  jury  by  asking  the  witnesses 
to  give  their  opinions  upon  the  very  question 
which  the  Jury  were  empaneled  to  decide. 
It  appears  from  the  evidence  that  on  flexing 
appellee's  right  leg  there  was  a  sudden  jilmp 
at  the  hip  joint,  which  assumed  somewhat 
the  characteristics  of  a  dislocation  at  the 
hip  joint,  but  which  apparent  dislocation 
proved  to  be  fallacious;  that  a  close  exam- 
ination disclosed,  not  a  tme  dislocation  of 
the  joint,  but  rather  a  dislocation  of  the 
large  muscle  which  covers  the  outside  of  the 
thigh  bone.  This  apparent  dislocation  of 
the  joint  took  place  when  appellee  moved 
her  leg  in  the  motion  she  would  naturally 
go  through  In  making  an  attempt  to  walk, 
and  was  of  such  a  serious  nature  that  It  pre- 
vented her  from  walking  except  with  the 
aid  of  criitches.  This  sudden  jump  was  by 
these  experts  attributed  to  an  overstretching 
of  the  covering  of  this  large  muscle,  or  to 
the  actual  tearing  of  that  covering,  together 
with  a  probable  overstretching  of  the  liga- 
ments of  the  hip  Joint,  and  perhaps  a  tear 
In  one  of  those  ligaments.  One  of  the  ex- 
perts called  by  the  appellee  on  cross-exam- 
ination stated  that  be  had  never  seen  a  case 
like  this  one,  and  had  never  read  of  one,  and 
distinguished  the  case  of  appellee,  who  was 
suffering  from  a  dislocation  of  the  muscle, 
from  the  so-called  "voluntary  dislocations  of 
the  hip  Joint,"  which  latter  dislocation  ap- 
pears to-  be  mentioned  In  a  number  of  text- 
books on  surgery.  Upon  cross-examination 
of  these  witnesses  by  counsel  for  appellant 
It  plainly  appeared  that  appellant  rested  its 
defense  upon  the  theory  that  the  plaintiff 
wap  feigning  to  a  large  extent  the  injury 
complained  of,  and  on  such  examination  n 
number  of  questions  were  asked  them  seek- 
ing to  establish  this  theory.  Upon  re-dlrect 
examination,  counsel  for  appellee  then  asked 
such  witnesses  as  experts,  and  based  upon 
their  knowledge  of  the  case  and  tests  and 
observations  made  while  examining  appel- 
lee, whether  or  not  the  action  of  the  muscle 
was  voluntary  or  Involuntary  on  the  part  of 
appellee,  to  which  they  replied  that  In  their 
opinion  such  movement  was  Involuntary, 
and  not  feigned.  As  we  understand  the  rec- 
ord, these  opinions  were  not  based  on  the 
mental  process  of  the  appellee,  but  were 
founded  upon  their  opinions  as  expert  sur- 
geons and  examinations  made  on  the  person 
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of  the  appellee.  From  the  testimony  of 
these  experts  it  appears  that  from  their  ex- 
aminations they  were  able  to  state  with 
more  or  less  certainty  whether  or  not  It  was 
possible  for  the  appellee  to  simulate  this 
condition,  and  it  is- plainly  apparent  that  on 
this  matter,  and  from  the  conditions  de- 
scribed, one  who  was  not  an  expert  could 
not  form  an  Intelligent  opinion,  and  there 
was  therefore  no  error  in  admitting  this  tes- 
timony. Chicago,  Burlington  &  Quincy  Rail- 
road Co.  V.  Martin,  112  111.  16. 

As  no  other  errors  are  raised  on  this  rec- 
ord, the  Judgment  of  the  Appellate  Court 
will  therefore  be  affirmed.  Judgment  af- 
firmed. 


(205-II1.  482) 
PEOPLE  e%  rel.  DENEEN  t.  PEOPLE'S 
GASLIGHT  &  COKE  CO.* 

(Supreme  Court  of  Illinois.     Oct.  26,  1903.) 

CORPORATIONS— GAS  COMPANIES— CONSOLIDA- 
TION —  MONOPOLY  —  STATUTES  —  VALIDITY 
—TITLH5— SPECIAL  LAWS— QUO  WARRANTO— 
PRACTICE— GOOD  FAITH. 

1.  Where  a  writ  of  quo  warranto  was  Issued, 
with  leare  to  respondent  to  move  to  set  it  aside, 
it  was  proper,  ou  presentation  of  a  petition  to 
vacate  tne  same  and  the  appearance  of  respond- 
ent, for  the  court  to  hear  affldavits  and  counter 
affidavits  as  to  the  facts  relied  on. 

2.  Since  leave  to  file  an  information  in  quo 
warranto  rests  in  the  sound  discretion  of  the 
court,  an  order  vacating  a  previous  order  grant- 
ing such  leave  after  hearing  will  be  affirmed 
on  appeal  in  the  absence  of  abuse  of  the  trial 
court's  discretion. 

3.  Where,  on  an  application  for  leave  to  file 
an  information  in  quo  warranto  against  a  quasi 
public  corporation,  the  state's  attorney  filed  an 
affidavit  that  after  careful  consideration  he  had 
reached  a  conclusion  that  a  certain  act  under 
which  defendant  was  acting  was  unconstitution- 
al, and  that  he  instituted  the  proceeding  in- 
fluenced by  no  other  consideration  than  tlie  pro- 
tection of  what  he  understood  to  be  the  public 
interest,  affldavits  tending  to  show  that  the  ob- 
ject of  the  proceeding  was  to  subserve  the  pur- 
pose of  private  individuals  will  not  be  consid- 
ered. 

4.  Under  3  Starr  &  C.  Ann.  St.  p.  8180,  c. 
112,  authorizing  the  issuance  of  a  writ  of  quo 
warranto  in  case  any  corporation  exercises  pow- 
ers not  conferred  by  law,  the  writ  was  main- 
tainable to  test  the  constitutionality  of  Kurd's 
Bev.  St.  p.  495,  authorizing  the  consolidation 
of  gas  companies  in  the  same  city. 

5.  Hnrd's  Rev.  St.  1901,  p.  485,  entitled  "An 
act  in  relation  to  gas  companies,"  and  authoriz- 
ing the  consolidation  and  merger  of  gas  compa- 
nies organized  under  the  laws  of  the  state  and 
located  within  the  same  city,  is  not  invalid 
on  the  ground  that  the  title  did  not  refer  to  the 
merging  or  consolidating  of  such  companies, 
such  authority  being  germane  to  the  general 
subject  expressed  in  the  title. 

0.  Kurd's  Rev.  St.  1901,  p.  495,  authorizing 
gas  companies  organized  in  the  state  to  con- 
solidate with  any  other  gas  company  located 
in  the  same  city,  applies  to  all  gas  companies 
organized  or  to  be  organized  within  the  state 
domg  business  in  the  same  city,  and  is  there- 
fore not  in  violation  of  Const,  art.  4,  $  22,  pro- 
hibiting the  passage  of  any  local  or  special  law 
granting  any  corporation  special  privileges  or 
franchises. 

•Rehearing  denied  December  11,  1903. 

1 1.  See  Quo  Warranto,  vol.  41,  Cent.  Die  i  35. 


I      7.  Hnrd's  Rev.   St.   1901,  p.  495,   S   1,   au- 
thorizes the  merger  of  gas  companies   in  the 
;  same  city,  and  section  2  provides  that  the  con- 
;  Bolidation  must  be  into  one  of  the  mergiug  and 
I  consolidating  corporations,  which,  by  section  11. 
.  must  be  at  the  time  of  the  merger  in  the  actual 
;  business  of  furnishing  gas  to  consiuners.     Sec- 
'.  tion  8  declares  that  the  corporation  so  merged 
i  shall   thereafter   be   consolidated    and   merged 
j  into  the  one  corporation  specified  in  the  agree- 
I  ment,  and  section  9  makes  the  consolidated  cor- 
;  poration  subject  to,  and  requires  it  to  perform 
'  for  each  of  the  companies,  the  legal  obhgatlons 
;  resting  on  each  of  them  in  the  same  manner  and 
i  to  the  same  extent  as  if  the  companies  had  re- 
\  mained  individual  and  distinct.    Held,  that  since 
I  such  act  did  not  confer  ou  the  corporation  any 
i  enlarged  powers  or  privileges  by  reason  of  the 
merger,  it  was  not  invalid,  as  in  violation  of 
Const,  art.  11,  S  1,  providing  that  no  corpora- 
tion  shall   be  changed   by   special   laws,   or   its 
charter  amended  or  changed  except  by  a  general 
law   for  the   organization   of  all   corporations 
thereafter  created. 

8.  Such  act  is  not  invalid  as  authorizing  the 
creation  of  a  monopoly. 

Error  to  Circuit  Court,  Cook  County;  El- 
bridge  Hanecey,  Judge. 

Quo  warranto  l>y  the  people,  on  the  rela- 
tion of  Deneen,  against  the  People's  Gaslight 
&  Coke  Company.  From  an  order  dlsmiss- 
iDg  the  writ,  relator  brings  error.    Afflnned. 

Charles  S.  Deneen,  State's  Atty.  for  Cook 
County  (A.  C.  Barnes,  Adolph  Moses,  Clar- 
ence S.  Darrow,  Wm.  Thompson,  and  Albert 
M.  Cross,  of  coimsel),  for  plaintUf  In  error. 
Sears,  Meagher  &  Whitney  (Nathaniel  C. 
Sears  and  James  F.  Meagher,  of  counsel), 
for  defendant  in  error. 


WILKIN,  J.  Prior  to  August  9, 1901,  plain- 
tiff in  error  presented  a  petition  to  the  cir- 
cuit court  of  Cook  county  for  leave  to  file 
an  Information  in  the  nature  of  quo  war- 
ranto against  defendant  in  error,  which  was 
on  tbat  day  allowed,  and  the  Information 
Aled,  but  with  the  understanding  on  the  part 
of  the  court  and  counsel  for  the  respectiTe 
parties  that  the  respondent  should  haye  the 
right  thereafter  to  ask  tbat  the  order  be  set 
aside.  Ou  the  ITtta  of  the  same  montb  a 
motion  to  that  effect  was  duly  made,  and 
after  some  delay,  the  occasion  of  which  is 
unimportant,  submitted  to  Judge  Ehinecey 
on  the  petition  and  affidavits  presented  pro 
and  con.  On  January  23,  1902,  the  motion 
was  allowed,  and  the  order  of  August  9th 
vacated,  leave  to  file  the  information  denied, 
and  the  petition  dismissed.  To  reverse  that 
ruling  this  writ  of  error  is  prosecuted. 

Counsel  agree  that  leave  to  file  an  infor- 
mation In  quo  warranto  rests  In  the  sound 
discretion  of  the  court,  and  It  is  admitted 
by  plaintiff  in  error  that  this  case  Is  to  be 
considered  as  though  the  petition  had  orig- 
inally been  presented  to  Judge  Hanecey  at 
the  time  he  denied  the  leave  to  file  the  In- 
formation. It  was  proper  practice,  upon  the 
presentation  of  the  petition  and  the  appear- 
ance of  the  respondent  to  hear  affidavits  and 
counter  affidavits  as  to  the  facts  relied  upon 
for  the  leave  asked;  and  nnless  we  can  say 
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the  court  below,  upon  a  consideration  of  the 
case  so  presented,  abused  its  legal  discretion, 
the  Judgment  must  be  affirmed. 

The  petition  shows  that  the  respondent 
obtained  a  franchise  from  the  state  of  Illi- 
nois by  an  act  of  the  Legislature  approved 
February  12,  1855,  amended  February  7, 
1865,  under  which,  by  authority  of  an  or- 
dinance of  the  city  of  Chicago,  it  purchased 
real  estate  and  erected  gasworks,  etc.,  for 
the  purpose  of  supplying  gas  to  the  city  and 
its  inhabitants,  and  was  engaged  in  so  do- 
ing in  the  month  of  August,  1897,  when,  con- 
trary to  law,  in  addition  to  its  own  franchise, 
it  began  to  use  and  usurp,  and  continues  to 
use  and  usurp,  without  any  legal  warrant 
whatsoever,  certain  franchises  and  privileges, 
to  the  prejudice  of  the  people  of  the  state  of 
Illinois.  It  then  proceeds  to  aver  the  consol- 
idation or  merger  of  eight  other  gas  com- 
panies furnishing  light  to  the  Inhabitants  of 
the  city  of  Chicago  with  the  respondent,  and 
concludes  with  the  averment  that  it  "is  now 
using  and  usurping  the  several  above-named 
franchises  and  privileges,  and  has  so  used 
the  same  since  and  after  the  3d  day  of 
August,  1887,  in  said  county  of  Cook,  and 
still  usurps  and  uses  the  same,  to  the  great 
damage  and  prejudice  of  the  said  people  of 
the  state  of  Illinois,  and  against  the  peace 
and  dignity  of  the  same."  The  affidavits 
filed  on  behalf  of  the  respondent  tended  to 
show  that  the  object  of  the  proceeding  was 
to  subserve  the  purpose  of  private  individ- 
uals, and  in  resisting  the  leave  to  file  the 
Information  it  relied  upon  the  well-under- 
stood rule  of  law  that  quo  warranto  will  not 
lie  for  the  enforcement  of  mere  private 
rights,  but  can  only  be  resorted  to  for  the 
vindication  of  the  public  Interest.  The  coun- 
ter affidavits,  though  not  denying  many  of 
the  facts  set  forth  In  those  filed  on  behalf 
of  the  respondent,  relied  mainly  upon  the 
sworn  statement  of  the  state's  attorney  to 
the  effect  that,  after  a  full  and  careful  con- 
sideration of  the  whole  matter,  he  reached 
the  conclusion  that  the  act  under  which  the 
defendant  bad  consolidated  with  other  gas 
companies  was  unconstitutional .  and  void, 
and  that  he  Instituted  the  proceeding  In- 
fluenced by  no  other  consideration  than  the 
protection  of  what  he  understood  to  be  the 
public  Interest.  Comment  upon  the  conduct 
of  parties  who  seem  to  have  been  Interested 
in  bringing  abont  the  filing  of  the  petition 
Is,  In  our  view  of  the  case,  unnecessary,  the 
affidavit  of  the  public  officer  satisfactorily 
showing  that  he  acted  from  a  sense  of  of- 
ficial duty,  uninfluenced  by  private  interests 
or  motives.  People  v.  North  Chicago  Rail- 
way Co.,  88  III.  537;  McGahan  r.  People,  191 
111.  493.  61  N.  B.  418.  It  is  not.  however, 
dear  from  the  petition,  when  considered  In 
the  light  of  the  statute  anthorizing  the  con- 
solidation and  merger  of  gas  companies,  that 
the  public  would  Jn  any  way  be  benefited 
by  the  Judgment  of  ouster  here  sought,  and 
it  seems  that  the  order  of  the  court  below 


denying  leave  to  file  the  information  and 
dismissing  the  petition  was  largely  upon 
that  ground.  Inasmuch,  however,  as  the 
petition  is  based  solely  upon  the  theory  that 
the  statute  "in  relation  to  gas  companies," 
approved  June  5,  1897,  Is  unconstitutional 
and  void,  in  view  of  our  conclusion  upon  that 
subject  It  will  be  unnecessary  to  consider 
other  questions  raised  In  the  argument. 
.  The  position  of  counsel  for  defendant  In 
error  that  quo  warranto  cannot  be  resorted 
to  for  the  purpose  of  determining  whether  a 
law  is  constitutional  is  not  tenable.  Section 
1  of  chapter  112  of  otur  statutes  (3  Starr  & 
0.  Ann.  St.  p.  3189),  authorizes  the  bringing 
of  the  action  in  cases  of  this  kind.  The 
statute  Is  entitled  "An  act  In  relation  to  gas 
companies"  (Hurd's  Rev.  St  1901,  p.  495). 
Section  1  authorizes  gas  companies  organ- 
ized In  this  state  "to  sell,  transfer  and  con- 
vey or  lease  their  real  and  personal  property, 
rights,  franchises  and  privileges,  in  whole 
or  in  part,  to  any  other  gas  company  doing 
business  In  the  same  city,  town  or  village, 
and  such  other  gas  company  is  aathorlzed  to 
purchase  or  lease  and  to  hold  and  enjoy  said 
property."  The  second  section  (the  one  un- 
der which  the  respondent  is  charged  with 
usurping  the  franchises  of  other  companies) 
Is  as  follows:  "It  shall  be  lawful  for  any 
gas  companies  now  organized  or  hereafter 
to  be  organized  in  this  state,  doing  business 
In  the  same  city,  town  or  village,  to  consol- 
idate and  merge  into  a  single  corporation, 
which  shall  be  one  of  said  merging  and  con- 
solidating corporations,  by  complying  with 
the  provisions  of  this  act,  as  hereinafter 
specified."  Section  3  authorizes  all  gas  com- 
panies "to  manufacture  and  distribute  gas 
for  fuel  purposes  and  to  distribute  natural 
gas,"  etc.  Sections  4,  5.  6,  7,  8,  9,  and  10 
pertain  to  the  manner  of  perfecting  the  sale 
or  consolidation  of  companies,  and  the  effect 
thereof.  Section  11  Is:  "Any  corporation 
purchasing  or  leasing  the  property  of  any 
company  or  companies,  or  into  which  any 
company  or  companies  are  consolidated  and 
merged  under  this  act,  shall  be,  at  the  time 
of  availing  itself  of  or  accepting  the  benefits 
of  this  act,  in  the  actual  business  of  furnish- 
ing gas  to  consumers;  and  shall  be  subject 
to  the  following  provisions:  Such  corpora- 
tion shall  not  increase  the  price  charged  by 
It  for  gas  of  the  quality  furnished  to  con- 
sumers during  any  part  of  the  year  Imme- 
diately preceding  such  pui'chase  or  lease,  or 
such  consolidation  and  merger.  Such  cor- 
poration shall  furnish  gas  to  consumers  as 
good  in  quality  as  it  furnished  previous  to 
such  purchase  or  lease,  or  such  consolidation 
and  merger."  Section  12  provides  for  the 
infliction  of  penalties  for  the  violation  of  the 
preceding  section  and  the  recovery  of  dam- 
ages by  any  person  Injured  thereby,  etc. 

The  contention  of  counsel  for  plaintiff  in 
error  against  the  validity  of  the  law  Is.  first, 
it  contravenes  section  13  of  article  4  of  the 
Constitution  of  1870,  and  it  is  said:    "The 
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title  of  this  act  Is  'An  act  In  relation  to  gas 
companies.'  The  whole  body  of  the  act  re- 
lates to  the  consolidation  of  gas  companies 
and  the  sale  or  lease  by  one  of  its  property 
and  franchises  to  another.  The  subject  of 
'consolidation,'  which  freights  most  of  its 
provisions,  is  not  expressed  in  the  title.  The 
absence  of  .such  reference  is  fatal  to  the 
act"  If  by  the  expression,  "which  freights 
most  of  Its  provisions,"  it  is  meant  that  the 
subject  of  consolidation  is  the  principal  ob- 
ject of  the  statute,  the  assertion  is  unwar- 
ranted by  its  language  and  provisions.  The 
enactment  in  the  first  section,  not  questioned 
in  the  argument,  is  no  less  fully  provided 
for  in  the  subsequent  provisions  of  the  act 
than  is  the  "consolidation  and  merger"  au- 
thorized by  the  second.  The  contention  is 
that  authority  for  any  gas  companies  now 
organized  or  hereafter  to  be  organized  in  this 
state,  doing  business  in  the  same  city,  town, 
or  village,  to  consolidate  and  merge  into  a 
single  corporation,  which  shall  be  one  of  said 
merging  and  consolidating  corporations,  is 
not  consistent  with  or  germane  to  the  gen- 
eral subject  "In  relation  to  gas  companies." 
The  validity  of  statutes  under  the  forego- 
ing section  of  the  present  Constitution,  and  a 
similar  one  as  to  special  or  local  statutes  in 
that  of  1848,  has  frequently  been  before  us, 
and  we  have  uniformly  held  that  "the  gen- 
eral purpose  of  the  provision  is  accomplished 
when  the  title  Is  comprehensive  enough  to 
reasonably  include  as  falling  within  that 
general  subject,  and  as  subordinate  branches 
thereof,  the  several  objects  which  the  statute 
assumes  to  effect"  (Potwln  v.  Johnson,  108 
111.  70);  that  "the  fact  that  many  things  of 
a  diverse  nature  are  authorized  or  required 
to  be  done  is  unimportant,  provided  the  do- 
ing of  them  may  fairly  be  regarded  as  in  fur- 
therance of  the  general  subject  of  the  enact- 
ment" (Blake  v.  People,  109  111.  504);  and 
that  "the  generality  of  the  subject  embraced 
in  the  title  is  no  objection  to  it,  since  it  is 
purely  a  matter  of  legislative  discretion 
whether  the  subject  expressed  shall  be  gen- 
eral or  specific;  and  it  is  clear  that,  the 
broader  and  more  general  the  subject,  the 
greater  the  number  of  particular  or  subordi- 
nate subjects  which  will  be  embraced  within 
It"  (People  V.  Nelson,  133  111.  5&,  27  N.  B. 
217).  "If  all  the  provisions  of  the  act  relate 
to  one  subject,  which  Is  Indicated  in  its  title, 
and  the  parts  of  the  act  are  incident  to  and 
reasonably  connected  with  the  subject  indi- 
cated, and  are  reasonably  auxiliary  thereto, 
then  the  act  may  include  details  of  legisla- 
tion with  reference  to  that  subject-matter  so 
indicated  without  the  title  being  a  mere  in- 
dex of  everything  contained  therein.  The 
provision  of  the  Constitution  cannot  be  so 
narrowly  construed  as  to  require  the  title  of 
an  act  of  itself  to  contain  the  entire  act" 
(Park  V.  Modem  Woodmen  of  America,  181 
111.  214,  64  N.  E.  932);  or,  stated  in  other  lan- 
guage: "It  is  not  to  be  expected,  neither  is 
It  possible,  for  the  title  of  the  act  to  contain 


all  the  various  provisions  of  the  act  Itself. 
*  •  •  If  such  was  the  case,  the  title  to 
the  act  would  have  to  be  as  comprehensive 
as  the  act  itself;  Such  was  not  the  object  or 
intent  of  the  (constitution."  Burke  v.  Mon- 
roe County,  77  111.  610.  "Judge  Cooley,  in 
his  work  on  Constitutional  Limitations  (172). 
dealing  with  this  subject,  says:  *The  general 
purpose  of  these  provisions  is  accomplished 
when  a  law  has  but  one  general  object, 
which  Is  fairly  Indicated  by  its  title.  To  re- 
quire every  end  and  means  necessary  or  con- 
venient for  the  accompUshment  of  this  gen- 
eral object  to  be  provided  for  by  a  separate 
act  relating  to  that  alone  would  not  only  be 
unreasonable,  but  would  actually  render  leg- 
islation impossible.'  "  Arms  v.  Ayer,  192  111. 
eoi,  61  N.  E.  851,  58  L.  R.  A.  277,  85  Ajn.  St. 
Hep.  357.  We  again  said  in  Allardt  v.  Peo- 
ple, 197  111.  501,  64  N.  E.  533:  "The  framers 
of  the  Constitution  intended  by  it  to  prevent 
legislation  which  should  not,  by  the  title, 
clearly  Inform  the  Legislature  of  Its  purpose, 
and  prevent  the  people  from  being  misled 
thereby.  'The  generality  of  a  title  is  there- 
fore no  objection  to  It,  so  long  as  it  is  not 
made  a  cover  to  legislation  incongruous  in 
itself,  and  which  by  no  fair  intendment  can 
be  considered  as  having  a  necessary  or  prop- 
er connection'  "—citing  Cooley  on  Ck>ust.  Llm. 
f  169  et  seq.,  and  People  v.  Institution  of 
Protestant  Deaconesses,  71  111.  229. 

The  many  cases  referred  to  as  supportiiij; 
the  contention  of  plaintiff  in  error,  most  of 
which  are  found  In  our  own  Reports,  all  rec- 
ognize and  enforce  the  same  construction  an- 
nounced in  the  foregoing  decisions.  Those 
of  them  which  bold  statutes  unconstitutional 
for  a  failure  to  conform  to  section  13,  supra, 
of  the  Constitution,  do  so  because  the  en- 
actments were  incongruous,  not  germane  to 
the  subject  expressed  in  the  title,  or  that  the 
title  furnished  no  information  to  the  mem- 
bers of  the  Legislature  or  the  public  of  their 
purpose.  New  York  &  Long  Island  Bridge 
Co.  V.  Smith,  148  N.  Y.  540,  42  N.  E.  1088.  is 
cited  in  the  brief  of  counsel  for  plaintiff  in 
error  in  support  of  the  foregoing  objection, 
with  the  comment,  "squarely  in  point"  This 
must  have  been  by  Inadvertence.  The  case 
has  no  bearing  whatever  upon  the  question 
Involved.  It  neither  deals  with  nor  discusses 
it  The  only  constitutional  question  there 
decided  was  that  parts  of  a  statute  conceded 
to  be  unconstitutional  did  not  invalidate  the 
whole  act. 

We  have  been  unable  to  find  any  authori- 
ty for  the  position  that  the  consolidation  and 
merger  of  gas  companies  authorized  by  sec- 
tion 2  are  in  any  way  Inconsistent  with  or 
foreign  to  the  title  of  the  foregoing  statute 
relating  to  gas  companies,  nor  are  we  able  to 
perceive  any  good  reason  for  such  a  conclu- 
sion. There  can  be  no  doubt  that,  in  the  ab- 
sence of  constitutional  limitation,  the  Legis- 
lature has  full  power  to  authorize  the  consol- 
idation of  all  private  corporations  organized 
under  the  laws  of  the  state.    1  Beach  on  Pri- 
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vate  Corp.  {  332.  The  only  restriction  in  our 
Constitution  upon  that  power  is  the  provision 
found  in  section  11  of  article  11,  wUch  pro- 
hibits railroad  corporations  from  consolidat- 
ing with  any  other  railroad  corporation  own- 
ing a  parallel  or  competing  line.  Many  of 
the  state  Constitutions  contain  provisions 
similar  to  section  11,  supra,  of  our  own,  and 
some  states  have,  by  their  Constitutions,  pro- 
hibited all  combinations  of  corporations  to 
prevent  competition  (6  Am.  &  Eng.  Ency.  of 
Law  [2d  Ed.]  p.  825);  but,  as  above  stated, 
our  Constitution  contains  no  such  prohibition. 
"The  legislative  power  may  be  exercised  by 
grant  in  the  charters  of  consolidating  compa- 
nies, or  by  the  provisions  of  a  general  or  spe- 
cial act  of  the  Legislature  passed  prior  to 
consolidation  and  after  the  organization  of 
the  original  corporations."  1  Beach  on  Pri- 
vate Corp.  {  334.  In  section  326  of  the  same 
work  the  following  definition  of  "consolida- 
tion" is  given:  "The  word  'consolidation'  is 
used  to  denote  any  conjunction  or  union  of 
the  stock,'  property,  or  franchises  of  two  or 
more  corporations,  whereby  the  conduct  of 
their  affairs  is  permanently,  or  for  a  long 
period  of  time,  placed  under  one  manage- 
ment, whether  the  agreement  between  them 
be  by  lease,  sale,  or  other  form  of  contract, 
and  whether  its  effect  be  the  dissolution  of 
neither  of  the  companies,  or  whether  one  of 
them  be  dissolved  and  its  existence  be  mer- 
ged in  the  corporate  being  of  the  other,  or 
whether  it  result  in  the  dissolution  of  both 
companies  and  the  creation  of  a  new  corpora- 
tion out  of  such  portions  of  the  original  com- 
panies as  enter  Into  the  new."  Statutes  "au- 
thorizing the  consolidation  of  'manufactur- 
ing' corporations  have  been  held  to  Include 
electric  light  companies,  and  also,  undoubt- 
edly. Include  gas  companies."  "Acts  of  sev- 
eral of  the  states  also  authorize  the  consoli- 
dation of  corporations  of  the  same  uatiure 
and  covering  the  same  territory.  Such  an 
act  has  been  held  to  include  gas  companies, 
and  water  companies  organized  to  famish 
water  for  the  same  village."  6  Am.  &  Eng. 
Ency.  of  Law,  p.  803,  and  cases  cited.  The 
frequency  with  which  corporations  are  con- 
solidated by  sale,  lease,  or  other  form  of  con- 
tract, and  the  fact  that  many  of  the  states 
have  adopted  general  statutes  authorizing 
the  consolidation  and  merger  of  corporations, 
r^el  the  idea  that  such  consolidation  and 
merger  are  foreign  to  the  general  subject  "in 
relation  to  corporations,"  and  not  reasonably 
Included  therein,  or,  when  applied  to  this  act, 
the  subject  "consolidation  and  merger"  is  not 
germane  to  the  title  "in  relation  to  gas  com- 
panies." We  entertain  no  doubt  that  the  en- 
actment authorizing  the  consolidation  of  gas 
companies,  is,  under  the  repeated  decisions  of 
this  court,  embraced  in  the  title  of  this  act, 
within  the  meaning  of  section  13  of  article  4 
of  the  Constitution  of  1870. 

The  second  ground  upon  which  the  act  is 
condemned  is  that  It  violates  section  22  of 
article  4,  which  prohibits  the  passage  by  the 
«8  N.E.-6<% 


General  Assembly  of  any  local  or  special 
laws  "granting  to  any  corporation,  associa- 
tion, or  individual  any  special  or  exclusive 
privilege.  Immunity,  or  franchise  whatever." 
Soon  after  the  adoption  of  the  present  Con- 
stitution, In  passing  upon  the  validity  of  a 
provision  in  the  act  In  force  July  1,  1872 
(Laws  1871-72,  p.  268)  known  as  the  "May- 
ors' Bill,"  we  said:  "The  act  is  neither  local 
nor  special.  It  applles'in  general  terms  to  all 
the  cities  in  the  state.  Whether  there  may 
be  many  or  few  to  whom  its  provisions  will 
be  Of  any  practical  force  is  not  the  question. 
As  was  observed  in  McAunich  v.  M.  &  M.  B. 
R.  Co.,  20  Iowa,  338:  'These  laws  are  gen- 
eral and  uniform,  not  because  they  operate 
upon  every  person  in  the  state,  for  they  do 
not,  but  because  every  person  who  is  brought 
within  the  relations  and  circumstances  pro- 
vided for  is  affected  by  the  laws.  They  are 
general  and  uniform  in  their  operation  upon 
all  persons  in  the  like  situation,  and  the  fact 
of  their  being  general  and  uniform  is -not  af- 
fected by  the  number  of  those  witliin  the 
scope  of  their  operation.'  "  People  v.  Wright, 
70  111.  388.  To  the  same  efCect  is  Potwin  v. 
Johnson,  supra.  In  Hawthorn  v.  People,  109 
111.  302,  50  Am.  Rep.  610,  the  validity  of  the 
act  of  June  18,  1883,  in  relation  to  butter  and 
cheese  factories,  was  challenged  for  the  rea- 
son, among  others,  that  it  was  special  or 
class  legislation;  but  we  again  said  (page 
311):  "We  fail  to  perceive  that  this  is  not 
a  general  law.  It  embraces  all  persons  in 
the  state  similarly  engaged.  If  all  laws  were 
held  unconstitutional  because  they  did  not 
embrace  all  persons,  few  would  stand  the 
test.  •  •  •  A  law  Is  general,  not  because 
it  embraces  all  of'  the  governed,  but  that  it 
may,  from  its  terms,  when  many  are  em- 
braced in  its  provisions,  and  all  others  may 
be  when  they  occupy  the  position  of  those 
who  are  embraced."  See,  also.  People  v. 
Hazelwood,  116  III.  319,  6  N.  B.  480;  Cum- 
mlngs  V.  City  of  Chicago,  144  111.  563,  33  N. 
E.  854;  Park  v.  Modern  Woodmen  of  Ameri- 
ca, supra.  The  act  under  consideration  ap- 
plies to  all  gas  companies  organized  or  to  be 
organized  in  this  state  doing  business  in  the 
same  city,  etc.,  and  is  therefore  in  no  proper 
sense  special  or  local  legislation. 

Again,  it  is  said  the  respondent,  "as  a 
result  of  the  act  in  question,  would  acquire 
to  itself  the  franchise  of  eight  other  cor- 
porations organized  under  general  laws.  The 
company's  charter  would  thus  be  extended 
or  amended  so  as  to  confer  upon  said  com- 
pany the  right  to  merge  with  other  gas  com- 
panies, or  the  right  of  having  them  merged 
Into  itself;  and  this  not  by  general  law  re- 
lating to  all  corporations,  but  by  this  special 
law  relating  only  to  gas  companies.  This 
distinctly  contravenes  section  1  of  article  11, 
that  *no  corporation  shall  be  created  by  spe- 
cial laws,  or  its  charter  extended,  changed 
or  amended,  •  •  •  but  the  General  As- 
sembly shall  provide,  by  general  laws,  for 
the  organization  of  all  corporations  hereafter 
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to  be  created.' "  The  entire  argument  In 
support  of  this  proposition  rests  upon  the 
assertion  that,  "as  a  result  of  this  act  the 
respondent  would  acquire  to  itself  the  fran- 
chise of  eight  other  corporations  organized 
under  general  law."  If  the  proposition  was 
otherwise  sound,  it  cannot  be  sustained  un- 
der the  facts  of  this  case.  The  petition  fails 
to  show  in  what  way  or  manner  the  respond- 
ent is  exercising  any  of  the  rights  or  privi- 
leges granted  to  either  of  the  other  compa- 
nies, or  that  it  is  using  other  rights  and  priv- 
ileges than  those  authorized  by  its  own  char- 
ter. Although  the  general  rule  is  that  the 
consolidation  of  several  corporations  into  a 
new  one  invests  the  latter  with  all  the  rights 
and  privileges  of  the  several  constituent 
companies,  such  is  not  the  result  of  consoli- 
dation or  merger  under  this  statute.  Section 
2  expressly  provides  that  the  consolidation 
and  merger  into  a  single  corporation  must 
be  into  one  of  the  merging  and  consolidating 
corporations,  which,  by  section  11,  shall  be, 
at  the  time  of  availing  itself  of  or  accepting 
the  benefits  of  the  act,  in  the  actual  business 
of  furnishing  gas  to  consumers.  By  the  last 
clause  of  section  8  it  is  provided:  "The  com- 
panies, parties  to  the  agreement  or  agree- 
ments, which  provide  for  consolidation  and 
merger,  shall  thereupon  be  and  are  hereby 
declared  to  be  consolidated  and  merged  into 
the  one  corporation  specified  in  such  agree- 
ment or  agreements."  While  section  0  makes 
the  consolidated  corporation  subject  to  and 
requires  It  to  perform  for  each  of  the  com- 
panies so  entering  into  said  agreement  or 
agreements  the  legal  obligations  resting  upon 
each  of  them,  respectively,  under  their  re- 
spective charters  and  ordinances,  in  the  same 
manner  and  to  the  same  extent  as  if  the 
companies  had  remained  individual  and  dis- 
tinct, it  does  not  confer  upon  it  any  enlarged 
powers  or  privileges.  Moreover,  there  is 
nothing  whatever  in  the  petition  to  show  that 
the  rights,  privileges,  and  franchises  of  any 
or  either  of  the  consolidated  or  merged  com- 
panies are  larger  or  in  any  way  different 
from  those  of  the  respondent. 

We  are  of  the  opinion  that  none  of  the 
objections  urged  to  the  constitutionality  of 
the  statute  can  be  sustained.  It  is  scarcely 
necessary  in  this  case  to  call  attention  to 
or  place  reliance  upon  the  well-understood 
rule  that  every  presumption  must  be  in- 
dulged in  favor  of  the  validity  of  enactments 
by  the  legislative  branch  of  the  government, 
and  that  statutes  will  only  be  held  unconsti- 
tutional and  void  after  resolving  every  rea- 
sonable doubt  in  favor  of  their  validity.  It 
is  said:  "If  this  act  is  sustained,  its  neces- 
sary and  only  possible  operation  will  be  to 
promote  and  create  a  monopoly.  The  at- 
tempted consolidation  under  it  has  resulted 
in  a  gas  trust"  If  a  monopoly  has  been  cre- 
ated or  a  gas  trust  formed  by  the  consolida- 
tion of  the  defendant  in  error  with  the  other 
corporations  named  in  the  petition,  it  does 
not  so  appear  in  this  proceeding;  nor  are  we 


able  to  see  how  such  a  result  can  follow  in 
view  of  the  requirements  of  section  11  of  the 
act  and  the  penalties  imposed  by  section  12. 
Whether  the  city  council  of  the  city  of  Chi- 
cago has  power  to  regulate  the  price  which 
the  respondent  company  may  charge  for  gas 
furnished  to  it  and  its  Inhabitants  or  not, 
there  is  notUng  in  this  case  to  show  that 
extortion  Is  being  practiced,  or  a  monopoly 
created  by  it  It  will  be  time  enough  to 
meet  those  questions  when  a  case  is  present- 
ed involving  them.  There  was  no  abuse  of 
legal  discretion  in  denying  the  leave  to  file 
the  information  and  dismissing  the  petition. 
The  Judgment  of  the  circuit  court  will  ac- 
cordingly be  affirmed.    Judgment  affirmed. 


(206  HI.  372> 
CITY    OP   CHICAGO    ▼.   McKECHNEY 
et  ah 

(Supreme  Court  of  Illinois.    Dec  16,  1903.) 

MUNICIPAL  CORPORATIONS— PUBLIC  IMPROVE- 
MEiNTS    —    CONTRACTS    —    SUPPLEMENTAL, 
i  AGREEMENT— INVALIDITY  —  RECOVERY     OF 

I  REASONABLE  VALUE  OF  WORK— EVIDENCE. 

i  1.  Letters  written  to  a  contractor  under  con- 
tract with  a  city  for  the  conBtrnctioD  of  a  pab- 
tic  improvement  by  agents  appointed  by  him 
to  examine  the  condition  of  the  work  done 
and  to  report  thereon  are  inadmissible  in  favor 
of  the  contractor  in  an  action  to  recover  the 
value  of  the  work  done. 

2.  Where  a  supplemental  agreement  relied 
on  by  a  city  contractor  under  contract  for  the 
construction  of  a  public  improvement  was  not 
binding  on  the  city  the  contractor  was  enUUed 
to  recover  the  reasonable  value  of  all  labor 
and  materials  furnished  and  accepted  by  tiie 
city  in  the  construction  of  the  unprovement 
not  covered  by  the  original  contract. 

Appeal  from  Appellate  Court  First  Dis- 
trict 

Action  by  John  McKechney  and  another, 
as  the  surviving  partners  of  the  firm  of  Weir, 
McKechney  &  Co.,  against  the  city  of  CXii- 
cago.  From  a  Judgment  of  the  Appellate 
Court  (91  Hi.  App.  442),  afllrming  a  Judgment 
In  favor  of  plaintiffs,  defendant  appeals.  Re- 
versed. 

This  is  an  action  of  assumpsit  brought  on 
December  8,  1897,  in  the  circuit  court  of 
Cook  county,  by  Frederick  C.  Weir,  since  de- 
ceased, and  the  appellees,  John  McKechney 
and  John  McKechiiey,  Jr.,  then  constituting 
the  firm  of  Weir,  McKechney  &  Co.,  against 
the  appellant  the  city  of  Chicago.  The  trial, 
which  began  before  the  court  and  a  Jury  on 
June  23,  1899,  resulted  in  a  verdict  in  favor 
of  the  plaintiffs  below  and  against  the  city, 
on  July  15,  1899,  for  5019,638.81.  After- 
wards, during  the  argument  for  a  new  trial, 
a  remittitur  of  f64,078.59  was  entered,  and 
on  August  29,  1899,  Judgment  was  rendered 
against  the  city  for  $555,560.22  and  costs  In 
favor  of  the  present  appellees.  An  appeal 
was  taken  from  this  judgment  to  the  Ap- 
pellate Court,  where  the  Judgment  was  af- 
firmed, and  the  present  appeal  is  prosecuti'-jl 


H  8.  See    Municipal    Corporatlona,    vol.    SC,    Cant. 
Dig.  i  8921. 
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from  such  Judgment  of  affirmance.  On 
March  10,  1899,  the  death  of  Frederick  C. 
Weir,  one  of  the  plaintiUs,  was  suggested 
upon  the  record,  and  the  cause  was  ordered 
to  proceed  at  the  suit  of  the  surviving  plain- 
tiffs, John  McKecbney  and  John  McKechney, 
Jr.,  the  present  appellees. 

The  suit  is  brought  to  recover  for  work 
done  In  the  construction  of  section  3  of  what 
is  called  the  "Northwest  Land  Tunnel,"  built 
for  the  purpose  of  conducting  water  to  the 
northwest  quarter  of  the  city  of  Chicago,  and 
running  from  a  point  on  North  Green  street, 
in  that  city,  near  Grand  avenue,  in  a  north- 
westerly direction,  to  a  point  In  section  35, 
town  40,  range  13  B.  of  the  thh-d.  P.  M.  On 
August  20,  1895,  the  department  of  public 
works  advertised  for  bids  for  the  construc- 
tion of  said  tunnel,  and  in  the  advertisement 
jinnounced  that  sealed  proposals  would  be 
received  by  the  city  until  11  a.  m.,  August 
^1,  1893,  for  f  ui-nishing  all  material  and  con- 
structing a  water  tunnel  under  the  city  of 
Chicago,  with  necessary  shafts.  The  adver- 
tisement described  section  3  as  "tunnel  eight 
feet  Internal  diameter,  from  Junction  of  ten 
and  eight  foot  tunnels  at  or  near  Green 
street,  In  a  northwesterly  direction;  •  *  • 
all  with  necessary  shafts,  according  to  plans 
and  speclficationB  on  file  In  the  office  of  the 
department  of  public  works  of  said  city." 
Said  Weir  and  appellees  put  in  the  lowest 
bid  for  the  construction  of  said  tunnel,  and 
therein  stated  as  follows: 

"The  undersigned  hereby  propose  to  do  all 
the  work  and  furnish  all  the  material  neces- 
■sary  in  the  construction  of  the  water  tunnels 
•  *  •  from  North  Green  street  north- 
westerly, •  •  •  according  to  the  specifi- 
cations hereto  attached,  at  the  following 
rate  of  prices: 

"Sec.  3.  Shafts,  ten  feet  internal  diameter, 
per  lineal  foot,  $69.50.  Tunnel  In  earth,  eight 
feet  internal  diameter,  per  lineal  foot,  $16.65. 
Tunnel  In  rock,  eight  feet  internal  diameter, 
per  lineal  foot,  $15.90.  Bock  excavation  over 
and  above  cost  of  lineal  foot  of  tunnel  or 
shaft,  per  cubic  yard,  $2.00.  Cast  Iron  In 
covers,  etc.,  per  pound,  .05. 

"The  undersigned  also  agree  to  a  deduc- 
tion of  $200.00  per  day  for  each  and  every 
day  after  the  expiration  of  the  time  named  in 
these  specifications  that  the  work  is  not  com- 
pleted. The  undersigned  hereby  certify  that 
they  have  read  the  foregoing  specifications, 
and  that  the  proposal  of  the  work  is  based 
on  the  conditions  and  requirements  embodied 
therein,  and,  should  the  contract  be  awarded 
to  them,  they  agree  to  execute  the  work  in 
strict  accordance  herewith.  The  above  pro- 
posal Is  based  upon  the  conditions  and  stipu- 
lations named  in  the  advertisement  inviting 
proposals  for  such  work,  material,  or  sup- 
plies, and  in  accordance  with  the  specifica- 
tions and  plans  prepared  for  the  same  on  file 
in  the  office  of  the  department  of  public 
works;  and,  should  the  commissioner  of  pub- 
lic works  award  the  contract  to  the  under- 


signed, then  the  undersigned  agree  to  do 
such  work  or  furnish  such  material  or  sup- 
plies upon  the  terms  and  conditions  pre- 
scribed in  the  said  advertisement,  specifica- 
tions, and  plans  referred  to,  and  hereby  agree 
to  enter  into  such  contract  with  said  city 
within  such  time  and  In  such  manner  as 
shall  be  required  by  such  commissioner  for 
the  doing  of  such  work  or  the  furnisliing  of 
such  material  or  supplies,"  etc. 

The  above  proposal  and  bid,  and  agree- 
ment embodied  therein,  were  signed  by  Weir 
and  the  appellees.  Thereupon,  on  October  10, 
1895,  a  contract  was  entered  into  between 
Weir  and  appellees,  composing  the  firm  of 
Weir,  McKechney  &  Co.,  of  Chicago,  parties 
of  the  first  part,  and  the  city  of  Cblcago,  of 
the  second  part  Said  contract  of  October  19, 
1895,  with  the  specifications  thereto  attach- 
ed, is  as  follows: 

"This  agreement,  made  and  concluded  this 
19th  day  of  October,  A,  D.  1895,  between 
Fred  O.  Weir,  John  McKechney,  and  John' 
McKechney,  Jr.,  composing  the  firm  of  Weir, 
McKechney  &  Co.,  of  the  city  of  Chicago, 
county  of  Cook,  and  state  of  Illinois,  parties 
of  the  first  part,  and  the  city  of  Chicago, 
of  the  second  part,  wltnesseth:  That  the 
said  parties  of  the  first  part,  for  and  In  con- 
sideration of  the  payments  to  be  to  them 
made  by  the  said  city  of  Chicago,  as  here- 
inafter set  forth,  hereby  covenant  and  agree 
to  build  and  construct  a  water  tunnel  and 
shafts  in  said  city  from  a  point  on  North 
Green  street,  near  Grand  avenue,  in  a  north- 
westerly direction,  to  a  point  In  section  35, 
town  40,  range  18  east  of  third  principal 
meridian,  according  to  the  terms,  conditions, 
and  directions  set  forth  in  the  plans  and 
specifications  hereto  attached  and  made  a 
part  hereof,  same  being  designated  in  said 
specifications  as  third  section,  eight  feet 
internal  diameter.'  It  Is  expressly  under- 
stood and  agreed  that  all  material  and  exca- 
vation taken  from  the  first  or  easternmost 
shaft  of  said  section  3  of  said  tunnel  shall 
be  transported,  at  the  expense  of  said  con- 
tractors and  for  the  use  of  said  city  for  fill- 
ing, to  such  point  within  the  limits  of  the 
so-called  proposed  'Lake  Front  Park'  as  the 
commissioner  of  public  works  may  direct,  or 
the  same  shall  be  so  delivered  at  any  other 
place  or  places,  not  exceeding  two  and  one- 
half  (2%)  miles  from  the  top  of  such  shaft, 
as  the  commissioner  of  public  works  may 
from  time  to  time  direct;  and  in  case  the 
said  commissioner  of  public  works,  acting 
for  and  upon  behalf  of  the  city,  shall  not  de- 
sire to  use  any  part  or  portion  of  such  ma- 
terial for  filling  purposes,  then  it  shall  be  the 
duty  of  said  contractors  to  remove  the  same 
at  their  own  expense.  The  said  Weir,  Mc- 
Kechney &  Co.  further  agree  to  have  all 
of  said  work  finished  and  fully  completed  on 
or  before  the  first  day  of  October,  A.  D.  1897; 
and,  further,  that  In  case  of  their  neglect, 
failure,  or  refusal  to  so  complete  said  tunnel 
and  shafts  within  the  time  herein  agreed 
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upon,  then  in  soch  event  they  hereby  agree 
to  forfeit  to  the  city  of  Chicago  the  sum  of 
two  hundred  ($200.00)  dollars  per  day  for 
each  and  every  day  after  said  first  day  of 
October,  A.  D.  1897.  that  said  work  shall  re' 
main  uufiuisbed,  and  further  agree  and  direct 
that  such  sums  of  money  so  forfeited  shall 
be  retained  by  said  city  from  any  money 
due  and  owing  to  said  first  parties  by  said 
city  under  this  contract,  and  shall  be  paid 
Into  the  city  treasury  as  liquidated  damages. 
All  of  the  material  nsed  In  said  work,  man- 
ner, time,  and  place  of  doing  said  work,  to- 
gether with  all  things  therewith  connected, 
must  be  In  each  and  every  particular  satis- 
factory to  said  commissioner  of  public  works. 
Said  work  shall  be  done  in  accordance  with 
plans  prepared  for  the  doing  of  the  same,  on 
file  in  the  oflice  of  the  department  of  public 
works  of  said  city,  and  with  the  specifications 
appended  hereto  and  made  a  part  of  this  con- 
tract. Said  work  shall  be  commenced  on  or 
before  the  first  day  of  November,  A.  D.  1895, 
shall  progress  regularly  and  uninterruptedly 
after  it  shall  have  been  begun,  excepting  as 
shall  be  otherwise  ordered  by  the  commis- 
sioner of  public  works,  and  be  finished  and 
fully  completed  on  or  before  the  first  day 
of  October,  A.  D.  1807;  the  time  of  com- 
mencement; rate  of  progress,  and  time  of 
completion  being  essential  conditions  of  this 
contract.  All  the  work  shall  be  executed  in 
the  best  and  most  workmanlike  manner,  and 
no  Improper  materials  shall  be  used;  but  all 
materials  of  every  kind  shall  fully  answer 
the  specifications,  or,  if  not  particularly  speci- 
fied, shall  be  suitable  for  the  place  where 
used. 

"Should  the  commissioner  of  public  works 
deem  it  proper  or  necessary,  in  the  execution 
of  the  work,  to  make  any  alterations  which 
shall  Increase  or  diminish  the  expense,  such 
alterations  shall  not  vitiate  or  annul  the  con- 
tract or  agreement  hereby  entered  into;  but 
the  said  commissioner  shall  determine  the 
value  of  the  work  so  added  or  omitted,  such 
value  to  be  added  to  or  to  be  deducted  from 
the  contract  price,  as  the  case  may  be.  The 
whole  of  the  work  shall  be  commenced  and 
curried  on  when  and  where  the  commissioner 
of  public  works  shall  direct,  and  it  shall  be 
carried  on  regularly,  so  as  to  give  the  neces- 
sary time  for  each  part  to  settle  and  harden, 
and  also  for  other  purposes,  as  the  commis- 
sioner may  require.  In  case  the  commission- 
er of  public  works  shall  think  that  this  is  not 
sufficiently  heeded,  he  may  order  more  men 
to  be  employed  upon  the  work,  and,  if  he 
shall  think  the  work  proceeding  too  rapidly, 
he  may  order  the  employment  of  a  less  num- 
ber of  men.  Should  the  weather  be  unusual- 
ly wet,  or  so  cold  and  frosty  that  any  part 
of  the  work  cannot  be  done  in  a  proper  man- 
ner or  with  due  regard  to  durability,  or 
should  such  be  the  case  from  any  other 
cause,  then  the  commissioner  of  public  works 
may  order  such  part  of  the  work  to  be  sus- 
pended altogether  until  a  more  suitable  sea- 


son. In  which  case  the  parties  of  tlie  first  part 
shall  cover  and  otherwise  sufficiently  protect 
the  several  parts  of  the  work,  so  that  they 
will  not  be  injured  by  the  weather. 

"The  said  parties  of  the  first  part  hereby 
covenant  and  agree  that  if,  in  the  prosecation 
of  said  work,  it  shall  be  necessary  to  dig  up. 
use,  or  occupy  any  street,  alley,  highway, 
or  public  grounds  of  said  city,  to  erect  and 
maintain  such  strong  and  substantial  bar- 
riers, and  also,  during  the  nighttime,  such 
lights,  as  will  effectually  prevent  the  liap- 
pening  of  any  accident  or  barm  to  life,  limb. 
or  property  in  consequence  of  such  digging 
up,  use,  or  occupancy  of  said  street,  alley, 
highway,  or  public  grounds;  and  it  is  further 
covenanted  and  agreed  that  the  said  party 
of  the  first  part  shall  be  liable  for  all  dam- 
ages occasioned  by  the  digging  up,  use,  or 
occupancy  of  any  street,  alley,  highway,  or 
public  grounds,  or  which  may  result  there- 
from, or  which  may  result  from  the  care- 
lessness of  such  contractor  or  contractors,  bis 
or  their  agents,  employes,  or  workmen. 

"This  agreement  shall  not  be  assigned,  or 
any  part  of  the  work  subcontracted,  with- 
out the  written  consent  of  the  commissioner 
of  public  works  indorsed  hereon;  and  in  no 
case  shall  such  consent  relieve  the  parties 
of  the  first  part  from  the  obligations  herein 
entered  Into  by  tlie  same  or  change  the  terms 
of  this  agreement 

"It  is  hereby  provided  and  agreed  that 
the  said  work  shall  be  prosecuted  with  such 
force  as  the  commissioner  of  public  works 
shall  deem  adequate  to  its  completion  with- 
in the  time  specified;  and  if  at  any  time 
the  said  parties  of  the  first  part  shall  re- 
fuse or  neglect  to  prosecute  the  work  with 
a  force  sufficient,  in  the  opinion  of  said 
commissioner,  for  its  completion  within  said 
specified  time,  or  if,  in  any  event,  the  said 
parties  of  the  first  part  shall  fail  to  pro- 
ceed with  the  work  In  accordance  with  the 
requirements  and  the  conditions  of  this 
agreement,  that  the  said  city,  by  its  com- 
missioner of  public  works,  shall  have  full 
right  and  authority  to  take  the  work  out  of 
the  hands  of  the  said  parties  of  the  first  part, 
and  to  employ  other  workmen  to  complete 
the  unfinished  work,  and  to  deduct  the  ex- 
penses thereof  from  any  money  that  may  be 
due  and  owing  to  said  parties  of  the  first 
part  on  account  of  the  work,  or  to  relet  the 
same  to  other  contract<M^  as  provided  for 
hereinafter.  And  the  said  parties  of  the  first 
part  covenant  and  agree  to  iterform  all  of 
said  work  under  the  immediate  direction  and 
superintendence  of  the  commissioner  of  pub- 
lic works  of  the  city  of  Chicago,  and  to  his 
entire  satisfaction,  approval,  and  acceptance. 
All  material  used  and  ail  labor  performed 
shall  be  subject  to  the  inspection  and  the 
approval  or  rejection  of  said  commissioner, 
and  the  said  city  of  Chicago  hereby  reserves 
to  its  commissioner  of  public  works  the  right 
finally  to  decide  all  questions  arising  as  to 
the  proper  performance  of  said  work,  and  as 
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to  vrhether  the  rate  of  progress  thereon  is 
such  as  to  correspond  with  the  conditions  of 
this  contract;  and  if  the  said  work  shall  not 
be  begun  at  the  time  herein  stipulated,  or 
if  the  rate  at  which  said  work  shall  be  per- 
formed shall  not,  in  the  judgment  of  said 
commissioner,  be  such  as  to  insure  its  prog- 
ress and  completion  in  the  time  and  manner 
herein  stipulated,  or  if  said  work  shall  be 
wholly  or  in  part  Improperly  constructed, 
then  to  declare  this  contract  forfeited,  either 
as  to  a  portion  or  the  wliole  of  said  work, 
and  to  relet  the  same,  or  to  order  the  entire 
reconstruction  of  said  work  if  improperly 
done,  and  in  such  case  of  default,  or  in  any 
case  of  default,  to  adjust  the  difference  of 
damage  or  price  (if  any  there  be)  which, 
according  to  the  Just  and  reasonable  inter- 
pretation of  this  contract,  the-  said  contract- 
ors should,  in  the  opinion  of  said  commis- 
sioner, pay  to  the  said  city  for  any  failure 
to  properly  commence  and  prosecute,  or  to 
properly  construct,  said  work,  in  all  respects, 
according  to  the  conditions  hereinbefore  spec- 
ified, or  for  any  other  default.  And  It  is 
hereby  rmderstood  and  agreed  that  for  any 
amount  of  damage  or  price  determined  by 
said  commissioner  to  be  paid  to  said  city  by 
said  contractor  for  any  such  default,  or  for 
any  money  paid  out  by  said  city  on  account 
of  said  contractor  in  consequence  of  any  de- 
fault, there  shall  be  applied  in  payment 
thereof  a  like  amount  of  any  money  that 
may  be  due  and  owing  to  said  party  of  the 
first  part  on  account  of  said  work,  so  far  as 
there  may  be  any  such  money,  and  so  far 
as  the  same  shall  be  sufficient;  and  if  there 
shall  not  be  a  sufficient  amount  retained  from 
the  said  party  of  the  first  part,  then  and  in 
such  case  the  amount  to  be  paid  to  said  city 
In  consequence  of  such  default  shall  be  a 
just  claim  against  said  contractors,  and  shall 
be  recovered  from  him  or  them  at  law,  in 
the  name  of  the  city,  before  any  court  of 
competent  Jurisdiction. 

"In  case  the  said  commissioner  of  public 
works  shall  deem  it  necessary  to  declare  any 
portion  or  section  of  said  work  forfeited,  it 
Is  hereby  expressly  stipulated  and  under- 
stood such  declaration  of  forfeiture  shall  not 
in  any  way  relieve  the  contractors  from  the 
covenants  and  conditions  of  this  contract; 
but  the  same  shall  be  and  remain  valid  and 
binding  on  said  contractors.  And  it  is  under- 
stood and  agreed  that  no  claim  whatever 
will  be  made  by  the  said  parties  of  the  first 
part  for  extra  work  or  material,  or  for  a 
greater  amount  of  money  than  Is  herein  stip- 
ulated to  be  paid,  unless  some  changes  in 
or  additions  to  said  work,  requiring  addition- 
al outlay  by  said  parties  of  the  first  part, 
shall  first  have  been  ordered,  in  writing,  by 
the  said  cnnmissioner  of  public  works. 

"The  said  city  of  Chicago  hereby  cove- 
nants and  agrees,  in  consideration  of  the 
covenants  and  agreements .  in  this  contract 
specified  to  be  kept  and  performed  by  the 
said  parties  of  the  first  part,  to  pay  to  said 


parties  of  the  first  part,  when  this  contract 
shall  be  wholly  carried  out  and  completed 
on  the  part  of  said  contractors,  and  when 
said  work  shall  have  been  accepted  by  said 
commissioner  of  public  works,  the  following 
prices,  to  wit:  Shafts,  ten  (10)  feet  internal 
diameter,  sixty-nine  dollars  and  fifty  cents 
($69.60)  per  lineal  foot;  tunnel  in  earth,  eight 
(S)  feet  internal  diameter,  sixteen  dollars  and 
sixty-five  cents  (?16.65)  per  lineal  foot;  tun- 
nel in  rock,  eight  (8)  feet  internal  diameter, 
fifteen  dollars  and  ninety  cents  ($16.90)  per 
lineal  foot;  rock  excavation,  over  and  above 
cost  of  lineal  foot  of  tunnel  or  shaft,  two 
dollars  ($2.00)  per  cubic  yard;  cast  iron  in 
covers,  etc.,  five  cents  (.05)  per  pound. 

"It  is  further  agreed  that,  in  case  the  said 
contractor  or  contractors  shall  abandon  or 
In  any  way  or  manner  fall  to  complete  said  - 
work,  the  dty  of  Chicago  is  hereby  author- 
ized and  empowered  to  pay  to  any  laborer 
or  laborers  who  may  have  been  employed  by 
such  contractor  or  contractors  upon  the  above 
described  work,  out  of  the  funds  due  said 
contractor  or  contractors,  upon  the  estimates 
of  the  commissioner  of  public  works,  at  the 
time  said  commissioner  shall   declare   said 
{  contract  forfeited,  any  and  all  sums  of  mon- 
ey which  may  be  found  to  be  due  and  owing 
to  such  contractor  or  contractors  under  this 
contract,  and  without  giving  any  notice  what-' 
soever  to  said  contractor'  or  contractors  of 
the  intention  so  to  do.    And  in  every  such 
case  the  city  comptroller  is  hereby  authorized 
and  empowered  to  ascertain  the  amount  or 
amounts  so  due  and  owing  to  any  such  la- 
borer or  laborers  from   said  contractor  or 
contractors  In  such  manner  and  upon  such 
I  proof  as  he  may  deem  sufficient,  and  without 
i  giving  any  notice  of  such  proceedings  to  said 
j  contractor  or  contractors;    and  the  amount 
or  amounts  so  found  by  him  to  be  due  and 
;  owing  to  such  laborer  or  laborers  shall  be 
I  final  and  conclusive  as  against  said  contract- 
I  or  or  contractors,  and  may  thereafter  be  paid 
i  over  by  said  city  to  such  laborer  or  laborers, 
:  and  no  estimate  will  be  issued  to  said  con- 
!  tractor  or  contractors   until  all  claims  for 
i  labor  on  this  contract  shall  have  been  satls- 
i  fled. 

"It  is  also  agreed  by  said  city  that.  If  the 
;  rate  of  progress  shall  be  satisfactory  to  said 
I  commissioner  of  public  works,  estimates  in 
I  its  usual  form  will  be  issued  to  said  party 
of  the  first  part,  during  the  making  of  said 
I  improvements,  for  eighty-five  (85)  per  cent 
!  of  the  value  of  the  work  done  and  In  place 
j  at  the  time  of  Issuing  such  estimate;  the  re- 
maining fifteen  (15)  per  cent  being  reserved 
until  the  final  completion  and  acceptance  of 
said  work.    No  payment  wiU  be  made  for 
any  extra  work  not  specified  in  this  contract, 
nnless  such  extra  work  shall  have  been  done 
by  the  written  order  of  the  commissioner  of 
public  works,  to  be  attached  to  such  con- 
tract, directing  the  same,  and  stating  that 
such  work  is  not  Included  in  the  contract 
what  the  extras  are,  and  that  such  extras  are 
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necessary  for  the  proper  completion  of,  or 
for  the  security  of,  the  work  previously  done, 
and' the  reasons  therefor. 

"In  testimony  whereof  the  said  parties  of 
the  first  part  have  set  their  hands  and  seals, 
and  the  said  city  of  Chicago  has  caused  this 
agreement  to  be  signed  by  its  commissioner 
of  public  works,  countersigned  by  Its  comp- 
troller, and  approved  by  Its  mayor,  the  day 
and  year  above  written. 

"Fred  C.  Weir,  [Seal.] 

"John  McKechney,  [Seal.] 

"John   McKechney,  Jr.,    [Seal.] 
"W.  D.  Kent, 

"Com'r  of  Public  Works, 
"By  John  A.  Moody,  Deputy. 
"Countersigned: 

"O.  D.  Wetherell,  Comptroller. 
"Approved:  Geo.  B.  Swift,  Mayor." 

"Specifications  for  the  construction  of  a 
water  tunnel  from  Green  Bay  Park,  near  in- 
tersection of  Cass  and  Rush  streets,  to  a 
point  west  of  Rockwell  street;  also  a  tunnel 
from  a  point  on  North  Green  street,  near 
Grand  avenue,  in  a  northwesterly  direction 
to  a  point  In  Sec.  85,  T.  40,  R.  13  E.  of  3d  P. 
M.,  In  the  city  of  Chicago.    August,  1895. 

"Location  and  General  Description. 
"The  tunnel  will  be  located  within  the  area 
shown  colored  on  the  plat  attached  to  these 
spectflcations.  The  inside  diameter  of  the 
tunnel,  from  the  beginning  at  Green  Bay 
Park,  near  the  intersection  of  Cass  and  Rush 
streets,  to  North  Green  street,  will  be  ten  (10) 
feet,  and  the  extension  of  the  tunnel  from 
this  point  to  the  terminus  west  of  Rockwell 
street  wlli  be  eight  (8)  feet  internal  diameter. 
From  the  shaft  where  the  ten  and  eight  feet 
tunnels  Join  there  will  be  a  tunnel  eight  (8) 
feet  internal  diameter  built  In  a  northwest- 
erly db:ection  to  a  point  in  Sec.  35,  T.  40,  R. 
13  E.  of  3d  P.  M. 

"Tunnels. 

First  Section:")     From      commencement      to 
10  ft.  Internal     yNorth     Green     street,     near 

diameter.        J  Grand  avenue. 

"The  clear  width  of  the  tunnel  shall  be  ten 
(10)  feet  and  the  clear  height  ten  feet  two 
inches.  The  top  and  bottom  arches  shall  be 
semicircles.  The  tunnel  shall  be  lined  with 
bricks  in  four  rings,  or  about  eighteen  Inches 
in  thickness. 
Second  Section  i"!     From  shaft  at  west  end  of 

8  ft.  internal     >-ten-feet  tunnel  to  the  termi- 
diameter.        J  nus  west  of  Rockwell  street. 

"The  clear  width  of  the  tunnel  shall  be 
eight  (8)  feet  and  the  clear  height  eight  feet 
two  inches.  The  top  and  bottom  arches  shall 
be  semicircles.  The  tunnel  shall  be  lined 
with  brick  masonry  in  three  rings,  or  about 
thirteen  inches  in  thickness. 

")     Prom  intersection  of  the  ten 

Third  Section:    and    eight    feet    tunnels    on 

8  ft.  internal       >-North  Green  street  to  a  point 

diameter.  in  Sec.  35,  T.  40,  R.  13  B.  of 

,  the  3d  P.  M. 

"The  clear  width  of  the  tunnel  shall  be 
eight  (8)  feet  and  the  clear  height  eight  feet 


two  inches.  The  top  and  bottom  arches  sball 
be  semicircles.  The  tunnel  shall  be  lined 
with  brick  masonry  in  three  rings,  or  abont 
tliirteen  inches  in  thickness. 

"Grades  and  Alignments. 

"The  tunnels  shall  be  built  on  sucb  lines 
and  grades  as  may  be  determined  by  the  city 
engineer.  The  depth  of  the  center  line  of  tlie 
tunnel  will  be  approximately  between  seven- 
ty-five and  eighty-five  feet  below  the  Chicago 
city  datum. 

"Shafts. 

"There  will  be  two  shafts  for  gates,  to  be 
twelve  feet  internal  diameter,  located  over 
the  tunnels,  one  at  the  commencement  at 
Green  Bay  Park,  and  the  other  at  the  junc- 
tion of  the  ten-feet  and  of  the  eight-feet  tun- 
nels on  North  Green  street  In  addition, 
there  will  be  a  number  of  shafts  to  be  located 
by  the  city  engineer,  on  section  2  not  less 
than  three,  and  on  section  3  not  less  than 
four.  The  shafts  shall  be  lined  with  brick 
masonry,  not  less  than  eighteen  inches,  or 
four  rings,  in  thickness,  and,  when  completed, 
the  inside  surface  shall  be  perfectly  plumb, 
true,  and  cylindrical,  and  the  joints  between 
the  bricks  not  over  one-half  Inch  In  thick- 
ness. The  courses  must  be  horizontal,  and  all 
Joints  In  the  masonry  must  be  perfectly  filled 
by  pressing  the  bricks  in  the  cement  mortar. 
and  not  by  pressing  the  mortar  between  the 
bricks.  The  surface  shall  be  pointed  smooth 
and  cleaned  as  the  work  progresses.  The 
eyes  or  openings  for  the  tunnels  In  the  sbafta 
shall  be  neatly  groined.  There  shall  be  built 
in  all  shafts  ladder  irons  from  top  to  bottom, 
these  to  be  of  such  form,  number,  and  size  as 
directed  by  the  city  engineer.  The  tops  of 
all  shafts  shall  be  domed  over,  and  provided 
with  east-Iron  covers  and  frames,  according 
to  detailed  drawings  to  be  furnished. 

"Material  and  Construction— Bricks. 
"All  bricks  used  in  the  work  shall  be  first- 
class  sewer  bricks,  made  of  well  tempered 
and  puddled  clay,  free  from  Hme  and  peb- 
bles. They  shall  be  hard  burned,  clear  ring- 
ing, and  well  formed.  The  size  shall  be  uni- 
form, viz.,  8"x4"x2V4",  and  they  wUl  be  care- 
fully inspected  by  the  city,  and  Immediately 
rejected  if  not  up  to  the  standard  required. 

"Cement  Mortar  for  TunneL 
"All  cement  shall  be  of  the  best  quality  of 
American  natural  cement,  with  a  tensile 
strength  of  the  neat  material  of  not  less  than 
ninety  (90)  pounds  per  square  Inch  after 
seven  (7)  days'  and  not  less  than  one  hun- 
dred and  forty  (140)  pounds  per  square  inch 
after  twenty-eight  (28)  days'  Immersion  in 
the  water.  No  cement  shall  be  used  on  the 
work  until  it  has  been  tested  and  accepted 
by  the  city  engineer,  and  the  contractor 
must  furnish  storage  capacity,  and  must  keep 
at  least  one  month's  supply  on  the  grounds 
at  all  times.  All  mortar  shall  be  made  with 
one  part  cement  and  one  part  clean,  sharp. 
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beach  sand  from  the  lake  shore,  or  such  sand 
as  may  be  acceptable  to  the  commissioner 
of  public  works,  and  it  shall  be  used  as 
soon  as  possible  after  being  mixed.  (Dredg- 
ed sand  wiil  not  be  allowed  on  the  work.) 

"Borings. 

"Borings  have  been  made  by  the  city  near 
the  proposed  routes  of  the  tunnels.  The 
notes  from  these  borings  have  been  platted, 
and  are  now  on  file  in  the  office  of  the  city 
engineer  for  the  inspection  of  bidders. 

"Construction. 

"The  contractor  must  provide  a  complete 
plant  for  the  introduction  of  compressed  air 
to  guard  against  danger  or  damage  In  the 
prosecution  of  the  work  and  to  support  the 
roof  of  the  tunnel.  The  contractor  must 
take  the  work  entirely  at  Us  ovm  risk.  No 
extra  allowance  will  be  made  for  quicksand, 
bardpan,  or  boulders.  In  the  earth  or  clay 
sections  the  contractor  will  not  be  allowed 
to  excavate,  even  in  good  ground,  more  than 
can  be  lined  with  masonry  the  same  day, 
and  in  soft  and  dangerous  ground  the  con- 
tractor will  be  allowed  to  excavate  only  so 
far  in  advance  of  the  masonry  as  the  city 
engineer  may  consider  safe.  When  the  tun- 
nel is  wholly  in  sound  rock,  the  excavation 
must  be  kept  so  far  in  advance  of  the  mason- 
ry that  no  injury  shall  be  done  to  the  brick 
lining  by  blasting.  The  -use  of  explosives 
will  not  be  allowed  or  permitted,  except  in 
rock  excavation.  All  lumber,  timber,  or  oth- 
er material  used  for  bracing  and  supporting 
the  sides  or  loof  of  the  tunnel  previous  to  the 
completion  of  the  masonry  shall  be  furnish- 
ed and  put  in  place  by  the  contractor.  If 
the  condition  of  the  soil  is  such  that,  in  the 
judgment  of  the  city  engineer,  it  becomes 
necessary  to  leave  permanently  any  timbers 
or  boards  used  In  supporting  the  soil  in  the 
excavation,  the  contractor  will  be  paid  for 
such  lumber  at  the  rate  of  $10.00  per  thou- 
sand feet,  b.  m.  The  amount  of  lumber  left 
in  the  work  shall  be  reduced  to  what  is  ab- 
solutely necessary.  The  contractor  must  fur- 
nish and  put  in  place  all  necessary  air  pipes 
and  apparatus  for  ventilating  the  tunnel,  ail 
steam  engines  and  pumps,  hoisting  apparatus 
and  fixtures  for  the  same,  all  sheds  and  shel- 
ters for  the  protection  of  the  workmen  and 
materials,  and  all  necessary  tracks  and  other 
necessary  implements  or  machinery  for  re- 
moving excavated  material  out  of  and  tak- 
ing building  material  into  the  tunnel,  and 
he  shall  keep  the  streets  and  public  grounds 
of  the  city  free  from  all  rubbish  and  debris 
at  all  times  during  the  progress  of  the  work. 

"Masonry. 

"The  tunnels  shall  be  lined  with  brick  ma- 
sonry, the  bricks  being  laid  longitudinally 
with  the  tunnel,  with  the  edges  toward  the 
center  and  with  toothing  Joints.  The  bricks 
must  be  clean  and  thoroughly  wet  before 
being  laid.     Those  having  smooth  surfaces 


to  be  used  on  the  inside  face  of  the  tunnel, 
to  be  laid  fair  and  smooth  to  line  and  to  a  true 
and  cylindrical  form.  All  joints  in  the  ma- 
sonry must  be  perfectly  filled  by  pressing  the 
bricks  mto  the  cement  mortar,  and  not  by 
pressing  the  mortar  between  the  bricks. 
The  Joints  in  the  courses  shall  not  exceed 
one-half  inch  in  thickness,  and  between  the 
rings  or  shells  not  less  than  one-half  inch  in 
thickness.  All  mortar  joints  shall  be  care- 
fully struck  and  smoothed  with  the  surface 
of  the  bricks.  Ail  refuse  mortar  to  be  scrap- 
ed off,  and,  with  the  rubbish  of  every  kind 
and  description,  removed  daily  from  the  tun- 
nel, which  must  be  kept  perfectly  clean. 
The  excavation  for  the  tunnel,  when  through 
firm  clay,  shall  conform  exactly  to  the  out- 
side of  the  masonry.  No  extra  allowance  will 
be  made  for  quicksand,  hardpan,  or  boulders. 
When  the  tunnel  is  partly  in  earth  and  partly 
in  rock,  the  contractor  will  be  paid  an  addi- 
tional price  per  cubic  yard  for  rock  excava- 
tion over  and  above  the  unit  price  per  lineal 
foot  of  timuel  In  earth.  When  the  tunnel  is 
in  rock,  the  brick  lining  may,  if  deemed  se- 
cure by  the  city  engineer,  be  reduced  one 
ring  less  of  brick,  and  In  all  cases  the  mason- 
ry shall  be  brought  to  a  true  circular  sec- 
tion. In  every  instance  all  spaces  left  be- 
tween the  outside  of  the  regular  brick  work 
and  the  excavation  shall  be  filled  in  with  sol- 
id brick  masonry,  but  uo  allowance  will  be 
made  fot  such  additional  work  and  materiaL 

"Special  and  General  Requirements. 

"All  the  materials,  of  whatever  kind,  to 
be  used  In  the  work,  are  to  be  subject  to  in> 
spection  by  the  commissioner  of  public 
works,  and  all  unsuitable  materials  will  be 
rejected,  and  must  be  immediately  removed 
from  the  work. 

"The  contractor  shall  discharge  from  his 
employment,  when  directed  by  the  commis- 
sioner of  public  works,  all  unfaithful  and  in- 
competent workmen  and  overseers. 

"The  commissioner  of  public  works  must 
be  permitted  to  remove  such  portions  of  the 
work  as  he  may  from  time  to  time  think 
necessary,  for  the  discovery  of  Improper  ma- 
terials, or  workmanship,  and  the  contractor 
shall  restore  such  work  at  his  own  expense 
in  case  it  shall  have  been  done  improperly, 
and  at  the  expense  of  the  city  of  Chicago  If 
done  in  a  proper  manner. 

"The  contractor  shall  furnish  all  pumping, 
transporting,  hoisting,  and  other  apparatus 
or  machinery,  all  the  tools,  all  the  materials, 
and  wliatsoever  else  may  be  needed,  and  do 
all  the  work  of  whatsoever  nature  necessary 
to  complete  the  work  named  in  these  specifi- 
cations, and  to  protect  the  work  during  its 
construction,  for  the  price  named  In  the  con- 
tract Material  from  section  8  shall  be  de- 
posited at  such  places  as  the  commissioner 
of  public  works  may  direct,  and  in  accord- 
ance with  the  conditions  relating  to  same,  as 
set  forth  in  contract  hereto  attached.  The 
contractor  shall  furnish  men  and  stakes  suf- 
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flcient  to  enable  the  city  engineer  to  give 
the  necessary  lines  and  levels  to  construct 
the  vrork  by,  and  is  to  render  him  all  neces-' 
sary  assistance,  vrlthout  charge  for  any  nec- 
essary delay  of  the  work  while  giving  lines 
and  levels.  He  stiall  maintain  suitable  sig- 
nals and  lights,  to  be  approved  by  the  com- 
missioner of  public  works,  as  a  warning  to 
the  public,  and  he  shall  be  held  responsible 
for  all  damages  resulting  from  neglect  or 
failure  to  comply  with  any  or  all  of  the 
above  stipulations. 

"The  contractor  shall  take  away  all  lum- 
ber, timber,  and  stone  from  the  public 
grounds  of  the  city,  and  clean  out  all  dirt 
and  rubbish,  and  remove  the  same,  and  clean 
down  all  masonry  and  other  work,  and  leave 
the  site  clean  at  the  completion  of  his  con- 
tract. 

"It  is  understood  and  agreed  that  no  claim 
whatever  will  be  made  or  allowed  for  extra 
work  or  material,  unless  some  changes  or  ad- 
ditions to  the  work  herein  specified  or  shown 
on  the  drawings,  requiring  additional  outlay 
by  the  contractor,  shall  have  first  been  or- 
dered in  writing  by  the  commissioner  of  pub- 
lic works. 

"The  contractor  must  deliver  to  the  com- 
missioner of  public  works,  on  or  before  the 
tenth  day  of  each  month,  a  written  state- 
ment of  amount  of  claims,  if  any,  for  extra 
work  done  and  extra  materials  furnished 
during  the  previous  month,  or  for  extra  ex- 
penses incurred,  from  any  cause  whatever; 
otherwise,  claims  for  extras  during  that 
month  will  be  forfeited  and  waived. 

"The  contractor  must  guaranty  and  keep 
In  perfect  repair  all  the  work  done  under 
this  contract  during  the  progress  and  for  one 
year  after  the  final  completion  and  accept- 
ance of  the  work,  whether  the  damage  be 
caused  by  irruption  of  water,  springs,  quick- 
sand, gas,  or  by  any  other  disturbances  or 
causes. 

"The  contractor  will  be  required  to  guard 
the  public  effectually  from  liability  to  acci- 
dent during  the  whole  progress  of  the  work, 
both  by  night  and  by  day,  and  will  be  held 
responsible  for  any  damages  the  city  may 
have  to  pay  in  consequence  of  neglect  on  the 
part  of  the  contractor,  or  any  of  his  agents, 
to  protect  the  public  against  such  accidents. 

"The  commissioner  of  public  works  re- 
serves the  right  to  make  any  changes  in  the 
foregoing  plans  and  specifications  that  he 
may  deem  desirable  or  necessary,  or  the 
emergency  of  the  work  may  demand,  and 
the  contractor  shall  furnish  any  additional 
material  and  do  any  additional  work  required 
by  such  changes  or  emergency  at  the  prices 
for  like  work  stipulated  in  the  contract.  If 
any  change  which  the  commissioner  of  pub- 
lic works  shall  deem  necessary  in  the  fore- 
going plans  and  specifications  shall  lessen 
the  amount  of  labor  and  material  required, 
then  the  contractor  sliall  sustain  such  a  re- 
duction in  the  amount  of  his  contract  as 
above  provided.    The  contractor  will  receive 


pay  for  the  amount  of  work  actuaUy  done, 
and  shall  not  be  paid  for  constructive  loss 
for  that  which  may  be  omitted. 

"The  proposals  of  parties  bidding  for  the 
work  are  to  be  made  in  accordance  with  the 
following  form,  and  must  include  everything 
described  in  these  specifications  or  shown  on 
the  drawings.  The  work,  as  a  whole,  .In- 
cludes furnishing  of  all  material  and  the 
construction  of  shafts  and  tunnels;  all  ex- 
cavati'^ns;  tiie  pumping;  the  cleaning  out  of 
and  off  from  the  entire  premises,  and  re- 
moval, of  all  refuse;  the  making  of  all  re- 
pairs to  the  masonry,  and  the  completion,  in 
a  thorough  and  workmanlike  manner,  of  all 
the  work,  of  every  kind  and  description.  In- 
cluded in  the  foregoing'  specifications  and 
shown  on  the  drawings  ready  for  use. 

"The  nature  and  intent  of  these  spedflca- 
tions  are  to  provide  for  the  work  herein 
enumerated  to  be  fully  completed  in  every 
detail  for  the  purpose  designed,  and  the  con- 
tractor hereby  agrees  to  furnish  everything 
necessary  for  such  construction,  notwith- 
standing any  omissions  in  the  drawings  or 
specifications.  It  Is  further  understood  and 
agreed  that  these  specifications  shall  be  and 
hereby  are  declared  a  part  of  the  contract. 

"Time  of  Completion. 

"The  work  described  in  these  spedflcations 
shall  be  commenced  immediately  after  the 
signing  of  the  contract,  and  the  whole  work 
finished  and  completed,  ready  for  letting  in 
the  water,  within  two  (2)  years  after  the 
signing  of  the  contract;  and  it  is  stipulated 
and  agreed  that,  in  the  event  of  the  work 
not  being  completed  at  the  time  herein  speci- 
fied, the  contractor  shall  pay  to  the  city  of 
Chicago  the  sum  of  $200.00  per  day,  as  liqui- 
dated damages,  for  each  and  every  day  be- 
yond the  time  stipulated  for  the  completioa 
of  said  work,  until  the  same  is  completed, 
and  that  the  city  of  Chicago  may  retain  and 
deduct  the  amount  of  such  liquidated  dam- 
ages from  any  estimate  or  amount  other- 
wise owing  to  said  contractor  under  this  con- 
tract. If,  from  the  character  and  condition 
of  the  ground  through  which  the  tunnel  is 
to  be  constructed,  any  unavoidable  emergen- 
cy shall  arise  from  quicksand  pockets,  then 
the  commissioners  of  public  works  shall  have 
the  authority  to  extend  the  time  of  com- 
pletion of  the  contract,  and  shall  have  au- 
thority to  release  the  contractor  from  the 
enforcement  of  the  penalty  herein  provided; 
but  such  extension  of  time  and  release  of 
penalty  shall  not  be  granted  for  any  other 
cause,  and  shall  not  be  granted  by  reason 
of  any  negligence.  Incompetency,  or  ineffi- 
ciency of  the  contractor  or  his  employte. 

"Approximate  Estimate  of  QuantltieB. 

"The  following  is  an  approximate  length 
of  tunnels  and  shafts  to  be  built  under  this 
contract,  and  the  bids  will  be  compared  on 
this  basis.  The  city  of  Chicago,  however, 
reserves  the  right  to  do  the  whole  or  any 
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part  of  this  work,  or  to  make  such  modifica- 
tions as  may  be  deemed  advisable. 

"Sec.  1.  6,650  lineal  feet  of  ten  aO)  feet 
tunnel  in  cartli;  210  lineal  feet  of  twelve  (12) 
feet  sliaft. 

"Sec.  2.  3,000  lineal  feet  of  eight  (8)  feet 
tunnel  in  earth;  11,SOO  lineal  feet  of  eight 
(8)  feet  tunnel  In  rocli;  320  lineal  feet  of  ten 
(10)  feet  shaft. 

"Sec.  3.  2,000  lineal  feet  of  eight  (8)  feet 
tunnel  in  earth;  18,000  lineal  feet  of  eight  (8) 
feet  tunnel  in  rock;  440  lineal  feet  of  ten  (10) 
feet  shaft  Fred   C.  Weir, 

"John  McKecbney,   . 
"John  McKechney,  Jr." 

The  alleged  and  unsigned  contract,  dated 
May  17,  1897,  hereafter  referred  to.  Is  as  fol- 
lows: 

"Whereas,  a  contract  in  writing,  dated  the 
19th  day  of  Octoljer,  1806,  was  heretofore  en- 
tered into  by  and  between  Fred  C.  Weir, 
John  McKechney,  and  John  McKechney,  Jr., 
composing  the  firm  of  Weir,  McKechney  & 
Co.,  of  the  city  of  Chicago,  county  of  Cook, 
and  state  of  Illinois,  parties  of  the  first  part, 
and  the  city  of  Chicago,  of  the  second  part, 
whereby  said  company  agreed  to  construct 
for  said  city  a  certain  section  or  portion  of  a 
tunnel,  commonly  designated  as  'third  sec- 
tion, eight  feet  Internal  diameter,'  of  the 
northwestern  water  tunnel,  according  to  the 
terms  of  said  contract  and  of  the  specifica- 
tions forming  a  part  thereof;  and  whereas, 
said  specifications  provide  that  in  excavating 
for  said  section  the  use  of  explosives  will  not 
be  permitted  by  said  city  except  in  rock;  and 
whereas,  the  material  required  to  be  exca- 
vated in  part  of  said  section  has  iinexpected- 
ly  been  found  to  be  neither  ordinary  earth 
nor  solid  rock,  but  a  material  exceedingly 
bard  in  Its  nature,  requiring  practically  as 
much  use  of  explosives  as  rock,  and  practi- 
cally Incapable  of  being  excavated  with  any 
fair  degree  of  progress  without  use  of  ex- 
lilosivcs;  and  whereas,  said  company  has 
recently  been  using  explosives  in  Its  said 
work,  thereby  causing  complaints  and  claims 
for  damages  to  be  made  by  neighboring  resi- 
dents and  property  owners;  and  whereas, 
controversies  have  arisen  between  the  par- 
ties hereto  respecting  such  use  of  explosives 
and  such  complaints,  and  respecting  the  ob- 
ligation of  said  company  to  protect  and  in- 
demnify the  city  against  damages  and  claims 
for  damages  resulting  from  the  use  Of  ex- 
plosives; and  whereas,  the  further  satisfac- 
tory progress  of  said  work  is  believed  im- 
practicable unless  some  use  of  explosives 
shall  be  allowed  in  connection  therewith; 
and  whereas.  It  Is  desirable  to  limit  the  use 
of  explosives  as  much  as  possible,  whereby 
the  expense  of  excavation  will  be  Increased; 
and  whereas,  the  parties  hereto  desire  to  set- 
tle said  controversies  and  to  provide  for  car- 
rying on  said  work  efCectlvely  and  without 
Injury  or  annoyance  to  neighboring  residents 
and  property  owners;  and  whereas,  there 
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have  been  delays  in  the  prosecution  of  said 
work  growing  out  of  a  difference  of  opinion 
between  said  contractors  and  said  city  of 
Chicago  as  to  the  proper  construction  to  be 
given  to  the  said  contract  between  said  par- 
ties bearing  date  October  19,  1895;  and 
whereas,  it  will  be  practically  impossible  to 
complete  said  work  within  the  time  provided 
for  in  said  contract  on  account  of  the  delays 
hereinbefore  set  forth:  N6w,  therefore.  It  is 
mutually  agreed  by  and  between  the  parties 
hereto  as  follows: 

"First.  Hereafter  any  material  to  be  ex- 
cavated of  a  conglomerate  nature,  of  such  a 
character  that  satisfactory  progress  cannot 
be  made  without  the.  use  of  explosives,  the 
same  shall  be  allowed  in  such  manner  and  in 
such  quantities  and  to  such  an  extent  as  may 
be  practicable,  and  such  use  of  explosives 
shall  at  all  times  be  subject  to  the  super- 
vision and  control  of  the  commissioner  of 
public  worlu  of  said  city. 

"Second.  Said  Weir,  McKechney  &  Co. 
shall  fully  protect  and  keep  harmless  said 
city  in  respect  to  any  and  all  damages  and 
claims  for  damages  to  persons  and  to  prop- 
erty which  may  arise  In  consequence  of  the 
use  of  explosives  by  said  Weir,  McKechney 
&  Co.,  by  virtue  of  this  supplemental  agree- 
ment. The  amount  of  any  and  every  Judg- 
ment wliich  may  be  recovered  against  said 
city  for  damages  occasioned  through  the  use 
of  explosives  by  said  Weir,  McKechney  &  Co. 
by  virtue  of  the  terms  of  this  supplemental 
agreement,  and  the  cost  incident  thereto, 
shall  be  a  debt  due  and  payable  to  said  city 
by  said  W^,  McKechney  &  Co.,  and  may  be 
deducted  from  any  moneys  due  and  owing 
by  said  city  to  said  Weir,  McKechney  &  Co. 
under  said  contract.  It  shall  be  the  duty  of 
the  said  city  to  notify  the  firm  of  Weir,  Mc- 
Kechney &  Co.  of  every'  such  suit  made  to  re- 
cover such  damages  against  the  said  city,  and 
the  said  Weir,  McKechney  &  Co.  shall  have 
the  privilege  of  defending  against  such 
claims  in  every  case. 

"Third.  From  and  after  the  15th  day  of 
March,  A.  D.  1897,  the  said  Weir,  McKechney 
&  Co.  shall  be  allowed,  in  estimating  for 
work  done  on  said  tunnel  as  provided  for  in 
the  contract  of  October  19,  1895,  for  all  ma- 
terial encountered  in  earth  tunnel  that  Is 
rock,  or  of  such  a  nature  that  it  is  classified 
as  rock,  shall  be  paid  for  at  the  rate  of  six 
($6.00)  dollars  per  cubic  yard  in  addition  to 
the  lineal  foot  price.  The  specifications  and 
the  contract  of  October  19,  1895,  covering 
this  allowance,  are  as  follows:  'When  the 
tunnel  is  partly  in  earth  and  partly  In  rock, 
the  contractor  will  be  paid  an  additional 
price  per  cubic  yard  for  rock  excavation  over 
and  above  the  unit  price  per  lineal  foot  of 
tunnel  in  earth.' 

"Fourth.  It  is  further  agreed  that  the  time 
for  the  completion  of  said  tunnel,  as  provid- 
ed for  in  the  contract  of  October  19,  1895. 
viz.,  October  1.  1897,  shall  be,  and  the  same 
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ta,  hereby  ^tended  nine  months  from  the 
last-mentioned  date,  to  wit,  to  July  1,  1898. 

"Fifth.  In  earth  tunnel,  or  In  tunnel  which 
Is  excavated  partly  in  earth  and  partly  In 
rock,  where  extra  masonry  Is  directed  to  be 
placed  between  the  upper  quarters,  outside 
the  regular  specified  rings  of  brick  work  of 
the  tunnel  and  the  crown  bars  or  planks  to 
protect  the  work,  the  same  shall  be  allowed 
and  estimated  at  ttie  price  of  ten  ($10.00)  dol- 
lars per  cubic  yard. 

"In  testimony  whereof  the  said  parties  of 
the  first  part  have  set  their  hands  and  seals, 
and  the  said  city  of  Chicago  has  caused  this 
supplemental  agreement  to  be  signed  by  its 
commissioner  of  public  works,  countersigned 
by  its  comptroller,  and  approved  by  its  may- 
or, the  day  and  year  as  above  mentioned, 

"Fred  C.  Weir, 

"By  His  Attorney  in  Fact 

"John  McKechney, 

"John  McKechney,  Jr., 
"By  . 

"City  of  Chicago, 
"By ,  Oom"r  of  Public  Works. 


"Approved: 


-,  Mayor. 

-,  Comptroller." 


(Executed  in  triplicate.) 

The  letter  of  Weir,  McKechney  &  Co.,  ad- 
dressed to  the  mayor  of  the  city  and  dated 
Tune  28,  1898,  is  as  follows: 

"Chicago,  June  28,  1898. 

"Hon.  Carter  H.  Harrison,  Mayor,  City  of 
Chicago— Dear  Sir— In  accordance  with  your 
request,  and  for  the  purpose  of  expediting 
the  completion  of  section  3,  northwest  land 
tunnel,  we  beg  to  confirm  the  statement  made 
to  your  honor  and  the  finance  committee  of 
the  city  coimcil,  June  27,  1898,  as  follows, 
<riz.: 

"First.  That  the  city  pay  Weir,  McKech- 
ney &  Co.  the  amount  of  their  estimate  for 
work  done  and  material  furnished  during  the 
month  of  April,  1898,  about  $30,000.00. 

"Second.  That  the  city  pay  Weir,  McKech- 
ney &  Co.  such  an  amount  of  the  fifteen  per 
cent,  reservation  as  shall  be  in  proportion  to 
the  payments  already  made  to  the  contract- 
ors on  sections  1  and  2  of  this  tunnel. 

"Third.  That  the  city  pay  Weir,  McKech- 
ney &  Co.  $2,806.30  for  expenses  incurred 
in  pumping  water  from  the  different  shafts 
and  maintaining  the  work  in  good  condition 
from  April  21,  1898,  to  May  23,  1898. 

"Fourth.  That  the  city  pay  Weir,  McKech- 
ney &  Co.  the  amount  necessary  to  pump 
the  water  from  the  various  shafts  and  pre- 
pare for  the  resumption  of  work. 

"Fifth.  That  the  city  shall  issue  estimates 
in  regular  form  twice  each  month  for  work 
which  may  hereafter  be  done,  but  shall  pay 
on  said  estimates  only  the  cost  of  the  ex- 
penses of  the  work;  the  balance  of  said  esti- 
mates and  all  other  matters  in  controversy 
to  abide  the  result  of  suits  now  pending. 

"In  consideration  of  the  above  the  city  of 
Chicago  shall  reduce  to  writing  the  stipula- 


tion heretofore  made  to  try  the  case.  Gen 
No.  178,643,  in  the  circuit  court  of  Cook  coun- 
ty, wherein  Frederick  C.  Weir  et  at  are 
plaintiffs  and  the  city  of  Chicago  defendant, 
on  or  before  July  29,  1898;  and  the  city  shall 
further  stipulate  that  the  plaintiffs  shall 
amend  their  declaration  so  that  the  same 
shall  include  all  matters  of  difference  l>e- 
tween  the  said  Weir,  McKechney  &  Co.  and 
the  city  of  Chicago  up  to  the  closing  of  the 
issues  in  said  case,  and  that  the  issues  in 
said  case  shall  be  closed  not  later  than  July 
19,  1898.  In  case  either  pai-ty  to  said  suit 
shall  desire  to  appeal  the  same  to  the  Ap- 
pellate Court  or  Supreme  Court,  either  one 
or  both,  then  both  parties  agree  to  expedite 
the  hearing  of  the  same,  either  by  stipulating 
to  have  the  case  advanced  on  the  calendar 
of  the  court  in  which  it  may  be  pending,  or 
otherwise,  as  may  be  thought  best  by  the 
party  desiring  to  have  the  case  advanced. 
"Very  respectfully, 

"Weir,  McKechney  &  Co. 

"L.  D.  Condee  and  T.  A.  Moran, 

"Attys.  for  Weir,  McKechney  &  Co." 

The  proceedings  of  the  city  council,  here- 
after referred  to,  and  dated  July  11,  1898,  are 
as  follows: 

"The  same  committee  to  whom  was  refer- 
red the  matter  of  the  delay  In  the  construc- 
tion of  the  northwest  land  tunnel  and  the 
claim  of  Weir,  McKechney  &  Co.  submitted 
a  report  recommending  the  adoption  of  a 
certain  agreement. 

"Aid.  Powers  moved  that  the  report  be 
concurred  in,  that  the  resolution  therewith 
be  adopted,  that  the  agreement  be  ratified, 
and  that  the  whole  subject-matter  be  publish- 
ed and  placed  on  file.  The  motion  prevailed 
by  yeas  and  nays,  as  follows: 

"Yeas— Coughlin,  Kenna,  Cook,  Gantlier. 
Ailing,  Fitch,  Ballenberg,  Jackson,  Cloidt, 
Ck)nnor,  O'Brien,  Martin,  Murphy,  Fick,  Ben- 
nett (8th  ward),  Novak,  Hurt,  Ouilerton. 
Biewer,  Duddleston,  (^Ison,  B^ncls,  Neagle, 
Little,  Zlehn,  Bellfuss,  Tuite,  Smulski,  Kunz, 
Walsh,  Oberndorf,  Brennan,  Oonlon,  Haber- 
korn,  Powers,  Alwart,  Brown,  Mangier,  Herr- 
man,  ITphara,  Lyman,  Olson,  Barry,  Cannon, 
Hirsch,  Griffith,  Walker,  Schlake,  Klmbell, 
Butler,  McCarthy,  BIgane,  Mclnerney,  Carey, 
Reichardt,  Boyd,  Sproul,  Badenoch,  Nelson, 
Mavor,  Wlora,  Darcy,  Bennet  (34th  ward). 
Math.— (54.    Nays— None." 

The  following  is  the  report: 

"Your  committee  would  respectfully  report 
that,  pursuant  to  the  order  of  this  honorable 
council,  passed  on  May  23,  1896,  they  have 
had  under  consideration  the  subject  of  the 
delay  in  the  construction  of  the  northwest 
land  tunnel,  the  causes  therefor,  and  the  best 
method  of  hastening  the  completion  of  this 
great  work.  The  committee  invited  the  com- 
missioner of  public  works,  the  city  engineer, 
the  corporation  counsel  and  his  assistants, 
the  contractors  and  their  counsel,  and  these 
gentlemen,  through  numerous  sittings  of  the 
<:ommittee,  Iiave  laid  before  us  the  causes 
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«f  the  delay  and  the  various  contentiona  of 
the  city  and  the  contractors.  The  pressing 
need  of  the  early  completion  of  this  Tvork  Is 
apparent  from  the  reports  of  the  engineering 
department  and  of  this  honorable  council, 
which  appear  throughout  the  proceedings  of 
this  council  for  the  years  189S,  1894,  1895, 
1896,  1897,  and  1898,  and  Is  becoming  more 
urgent  as  time  goes  by.  The  fact  that  this 
council,  at  the  request  of  a  great  number  of 
citizens,  ordered  the  construction  of  so  stu- 
pendous and  beneficial  a  work,  which  the 
lieople  of  the  west  side  so  much  need,  shows 
the  necessity  for  its  early  completion.  The 
efforts  that  are  being  made  by  the  depart- 
ment of  public  works  to  furnish  temporary 
relief  are  commendable,  but  wholly  Inade- 
quate. The  delays  In  construction  are  caus- 
ed by  differences  of  opinion  between  the  city 
officials  and  the  contractors  as  to  the  rights 
of  the  city  and  the  contractors  under  con- 
tracts for  the  construction  of  the  tunnel,  and 
as  to  section  3,  under  a  certain  supplemental 
agreement  which  has  been  acted  upon  during 
a  long  course  of  time.  The  questions  relat- 
ing to  sections  2  and  3  are  alike  in  some,  but 
ditTerent  in  other,  important  respects,  ond 
the  sections  must  be  treated  In  this  report 
separately.  It  appears  that,  after  the  ex- 
ecution of  the  original  contracts  between  the 
city  and  contractors  on  sections  2  and  3  of 
the  northwest  land  tunnel,  the  city  authori- 
ties made  certain  changes  in  the  location  and 
western  terminal  points  of  both  sections,  and 
this  council  has  authorized  the  construction 
of  pumping  stations  at  the  western  terminals 
of  sections  2  and  3,  as  located  by  the  de- 
partment of  public  works,  and  the  same  are 
now  far  advanced  in  process  of  construc- 
tion. These  and  other  changes  have  given 
rise  to  much  of  the  difficulty  between  the 
city  and  the  contractors. 

"The  first  contention  considered  by  the 
committee  was  that  with  Weir,  McKechney 
&  Co.,  the  contractors  on  section  3.  The  na- 
ture of  the  dIfCerences,  its  effect  on  the  work 
of  construction,  and  our  conclusions  and  re- 
port thereon,  are  as  follows: 

"(1)  We  find  that  the  firm  of  Weir,  Mc- 
Kechney &  Co.,  as  city  contractors,  have 
been  engaged  in  constructing  section  3  of  the 
northwest  land  tunnel  for  the  city  of  Chicago 
under  a  contract  dated  October  19,  1895,  and 
under  a  contract  supplemental  thereto,  dated 
May  17,  1897. 

"(2)  We  further  find  tliat  complicated  liti- 
gation now  exists  between  the  conti-actors  on 
said  section  3  and  the  city,  involving  many 
disputed  questions  both  of  law  and  fact,  and 
that  this  litigation  cannot  be  settled  In  the 
courts,  in  the  ordinary  course  of  events,  for 
years  to  come.  In  the  meantime  the  capital 
already  invested  in  the  enterprise  would  be 
idle  and  useless,  and  the  people  of  the  west 
side  without  water.  In  view  of  which  fact 
we  deem  It  important  that  some  arrangement 
Bitoihd  be  made  by  which  work  upon  this  sec- 
tion of  the  tunnel  can  be  pushed  to  comple- 


tion without  waiting  for  the  termination  of 
the  litigation,  and  which  will  protect  both 
the  city  and  the  contractors  in  their  rights  as 
they  may  ultimately  be  decided  in  the  law- 
suits now  pending;  and  to  that  end  we  rec- 
ommend that  an  arrangement  be  made  with 
said  contractors  to  at  once  proceed  in  the 
work  of  completing  section  3  of  said  tunnel 
upon  the  following  basis: 

"First  Commissioner  of  public  works  to 
issue  an  estimate  to  Weir,  McKechney  &  Co. 
for  the  work  done  and  material  furnished 
tor  said  tunnel  during  the  month  of  April, 
1898,  amounting  to  about  $30,000.00,  and  that 
the  comptroller  pay  the  same. 

"Second.  That  the  comptroller  pay  to  Weir, 
McKechney  &  Co.  fifty  per  cent,  of  the 
amount  now  held  by  the  city  under  the  fif- 
teen per  cent  reservation  clause  In  their  con- 
tract. 

"Third.  That  the  city  pay  Weir,  McKech- 
ney &  Co.  $2,806.38  on  account  of  expenses  In- 
curred in  pumping  water  from  the  different 
shafts,  to  maintain  the  work  In  condition, 
from  April  21,  1898,  to  May  23.  1898. 

"Fourth.  That  the  city  pay  Weir,  Mc- 
Kechney &  Co.  the  amount  necessary  to 
pump  the  water  from  the  various  shafts  to 
prepare  for  the  resumption  of  work. 

"Fifth.  That  the  commissioner  of  public 
works  issue  estimates  in  regular  form  twice 
each  month  for  work  which  may  hereafter  be 
done;  the  city  paying  on  such  estimates  only 
the  cost  of  the  expense  of  the  work,  and  in 
no  event  paying  more  than  the  amount  called 
for  by  such  estimates. 

"Sixth.  That  the  pleadings  in  the  pending 
suits  between  said  contractors  and  the  city 
be  so  changed  as  to  cover  and  settle  all  con- 
troversies and  matters  at  issue  between  the 
city  and  said  contractors  up  to  the  time  of 
the  trial  of  said  suits,  and  that  said  suits  be 
advanced  to  a  hearing  at  the  earliest  possible 
day,  and  that  upon  the  hearing  of  said  suits 
all  questions  in  controversy  shall  be  open  for 
determination  and  decision,  without  prejudice 
to  either  party  by  the  making  of  the  arrange- 
ment under  which  work  Is  resumed  and  the 
making  of  any  payment  thereunder,  so  that 
the  final  judgment  or  decree  may  be  In  ac- 
cordance with  the  rights  of  the  parties  upon 
the  merits  as  determined  by  the  court,  inde- 
pendent of  such  arrangement  for  the  resump- 
tion of  the  work.  In  the  final  adjustment  the 
city  to  receive  credit  for  ail  moneys  paid  to 
said  contractors  on  any  account  In  connection 
with  the  construction  of  said  section  3,  and 
judgment  to  be  rendered.  If  at  all,  against 
the  city,  for  the  balance  due;  and,  in  the 
event  that  an  overpayment  shall  be  found 
to  have  been  made,  the  city  to  be  entitled  to 
recover  the  amount  of  such  overpayment." 

The  resolution,  hereinafter  referred  to, 
adopted  by  the  city  council  on  July  11,  1898, 
is  as  follows: 

"Eesolved,  That  the  commissioner  of  pub- 
lic works  be,  and  he  is  hereby,  authorized,  in 
making  estimates  for  work  done  by  Well, 
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McKectmey  &  Co.  on  section  3  of  the  nortb- 
west  land  tannel  pending  the  settlement  of 
the  questiona  at  issue  between  said  contract- 
us and  the  city,  to  allow  said  contractors.  In 
addition  to  the  lineal  foot  price  where  the 
tunnel  is  in  earth,  |6.00  per  cubic  yard  for 
rock  and  for  all  material  which  eball  be  clas- 
sified as  rock;  and  where  the  tunnel  I9  in 
earth,  or  partly  in  earth  and  partly  In  rock, 
to  allow  said  contractors  $10.00  per  cubic 
yard  for  all  extra  masonry  directed  to  be 
placed  between  the  upper  quarters,  outside  of 
the  regular  specified  rings  of  brick  work  of 
the  tunnel  and  the  crown  bars  or  plank  to 
protect  the  work— the  making  of  said  esti- 
mates in  said  manner  and  payments  made 
thereon  to  be  without  prejudice  to  the  rights 
of  the  city,  and  in  no  wise  to  affect  the  de- 
termination of  the  questions  at  issue  betweoi 
the  city  and  said  contractors." 

The  agreement  of  October  8,  1898,  herein- 
after referred  to,  is  as  follows: 

"Articles  of  agreement  made  and  entered 
Into  this  eighth  (8th)  day  of  October,  A.  D. 
1898,  by  and  between  the  city  of  Chicago,  the 
party  of  the  first  part,  and  Weir,  McKechney 
ft  Co.,  the  parties  of  the  second  part,  witness- 
eth:  That  whereas,  the  said  parties  of  the 
second  part  entered  into  a  contract  with  the 
city  of  Chicago  dated  October  19,  1805,  and  a 
contract  supplemental  thereto  dated  May  17, 
1887,  for  constructing  section  3  of  the  north- 
west land  trmnel  in  the  city  of  Chicago,  and 
subsequently  entered  upon  the  performance 
of  the  work  covered  by  said  contract;  and 
whereas,  during  the  progress  of  said  work 
certain  controversies  In  regard  to  the  con- 
struction of  the  said  contract,  and  of  the 
rights  of  the  said  parties  of  the  second  part 
thereunder  arose,  which  led  to  the  suspension 
of  further  work  under  said  contract;  and 
whereas,  the  committee  on  finance  of  the  city 
council  of  the  city  of  Chicago  made  a  report 
recommending  that  an  arrangement  should 
be  made  with  said  contractors  to  at  once  pro- 
ceed in  the  work  of  completing  said  section  3 
of  said  tunnel  on  a  basis  set  forth  in  the  said 
report,  accompanying  which  said  report  was 
also  a  resolution,  the  adoption  of  which  was 
recommended  by  said  committee;  and  where- 
as, said  report  and  resolution  were  adopted 
by  the  city  council  of  the  city  of  Chicago  on 
the  11th  day  of  July,  1898,  which  said  report 
and  resolution  are  shown  upon  pages  562  to 
666,  inclusive,  of  the  printed  proceedings  of 
said  city  council  of  date  July  11,  1898;  and 
whereas,  the  said  parties  of  the  second  part 
accepted  the  arrangement  so  proposed  and 
ratified  on  behalf  of  the  city  of  Chicago,  and 
resumed  work  on  said  tunnel  thereunder, 
and  have  received  divers  payments  of  money 
under  said  arrangement  so  authorized  as 
aforesaid;  and  whereas,  the  said  parties  are 
desirous  of  evidencing  the  said  arrangement 
by  written  agreement:  Now,  therefore,  it  is 
hereby  mutually  agreed  between  the  parties 
hereto,  as  follows: 

*'Flrst.  That  all  work  done  by  said  parties 


of  the  second  part  upon  said  section  S  of  said 
northwest  land  tunnel  since  the  11th  day  of 
July,  1898,  has  been  done  under  and  in  per- 
formance of  the  arrangement  authorized  by 
said  city  council  as  hereinbefore  stated,  and 
that  all  payments  made  by  the  city  of  Chi- 
cago to  said  parties  of  the  second  part  since 
said  11th  day  of  July,  1898,  have  been  made 
by  the  city  of  Chicago  and  received  by  tbe 
said  parties  of  the  second  part  under  said  ar- 
rangement so  authorized  by  tbe  city  of  Chi- 
cago. 

"Second.  That  said  parties  of  the  second 
part  agree  to  proceed  and  complete  the  work 
called  for  by  their  said  contract  nnder  tbe 
said  arrangement,  it  being  agreed  that  the 
commissioner  of  public  works  shall  issue 
estimates  in  the  regular  form  twice  each 
month  for  work  that  may  be  done  hereafter, 
the  city  paying  on  such  estimates  only  the 
cost  of  the  expense  of  such  work,  and  In  no 
event  paying  more  than  the  amount  called 
for  by  such  estimates,  and  that  pending  the 
settlement  of  the  questions  at  issue  be- 
tween the  parties  hereto  the  said  contractors 
in  said  estimates  shall  be  allowed,  in  addi- 
tion to  the  lineal  foot  price  where  the  tannd 
is  in  earth,  $6.00  per  cubic  yard  for  rock  and 
for  all  material  which  shall  be  classified 
as  rock,  and  where  the  tunnel  is  In  earth, 
or  partly  in  earth  and  partly  in  rock,  said 
contractors  shall  be  allowed  $10.00  per  cubic 
yard  for  all  extra  masonry  directed  to  be 
placed  between  the  upper  quarters,  outside 
of  the  regular  specified  rings  of  brick  work 
of  the  tunnel  and  tbe  crown  bars  or  plank  to 
protect  the  work;  the  making  of  said  esti- 
mates In  said  manner  and  payments  made 
thereon  to  be  without  prejudice  to  the  rights 
of  tbe  city,  and  in  no  wise  to  affect  the  de- 
termination of  the  questions  at  Issue  be- 
tween the  city  and  the  said  contractors. 

"Third.  That  the  pleadings  in  the  pending 
suits  between  the  parties  hereto  shall  be  so 
changed  as  to  cover  and  settle  all  contro- 
versies and  matters  at  Issue  between  the 
city  and  said  contractors  up  to  the  time  of 
tbe  trial  of  said  suits,  and  that  said  suits 
shall  be  advanced  to  a  hearing  at  the  earli- 
est possible  day,  in  accordance  with  resolu- 
tions passed  by  city  council  July  11,  1898, 
and  that  upon  the  hearing  of  said  suits  all 
questions  in  controversy  shall  be  open  for 
determination  and  decision  without  prejudice 
to  either  party  by  the  making  of  the  arrange- 
ment under  which  work  has  been  resumed 
and  the  making  of  any  payment  thereunder, 
so  that  the  final  Judgment  or  decree  may  bo 
in  accordance  with  the  rights  of  the  partias 
upon  the  merits  as  determined  by  the  court, 
independent  of  such  arrangement  for  the  re- 
sumption of  work.  In  the  final  adjostment 
the  city  shall  be  entitled  to  receive  credit 
for  all  moneys  paid  to  said  contractors,  on 
any  account.  In  connection  with  the  construc- 
tion of  said  section  3;  Judgment  to  be  ren- 
dered, if  at  all,  against  the  city,  for  the  bal- 
ance  due,  and,  in  the  event  an  over-payment 
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sball  be  found  to  bare  been  made,  tbe  city 
to  be  entitled  to  recover  tbe  amount  of  sucb 
over-payment. 

"In  witnesB  wbereof  tbe  said  city  of  Cbi- 
cago  has  caused  this  agreement  to  be  signed 
by  its  commissioner  of  public  works,  coun- 
tersigned by  its  comptroller  and  approved  by 
its  mayor,  and  tbe  said  parties  of  tbe  second 
part  have  bereunto  set  tbeir  bands  and  seals 
tbe  day  and  year  above  written. 

"Tbe  City  of  CUieago, 
"By  L.  £.  McOann,  Com'r  of  Public  Works. 
"Approved: 

"Carter  H.  Harrison,  Mayor. 
"Countersigned: 

"R.  A.  Waller,  Comptroller. 
"Weir,  McKecbney  &  Co.,    [Seal.] 
"Fred  C.  Weir,  [Seal.] 

"John  McKecbney,  [Seal.] 

"John  McKechney,  Jr.  [Seal.]' 

The  notice  of  forfeiture,  hereinafter  re- 
ferred to,  and  dated  June  22,  1899,  is  as  fol- 
lows: 

"To  John  McKecbney  and  John  McKecbney, 
Jr.,  as  Surviving  Partners  of  tbe  Firm 
and  Copartnership  of  Weir,  McKecbney  & 
Co.,  Chicago,  Illinois: 
"Take  notice  that,  whereas,  your  Arm  and 
you  have  repeatedly  violated  the  provisions 
of  that  certain  contract  and  agreement  here- 
tofore made  and  entered  Into  by  and  be- 
tween said  firm  and  the  city  of  Chicago  on, 
to  wit,  the  l»th  day  of  October,  A.  D.  1805, 
for  the  construction  by  said  Arm  of  section 
three  (3)  of  the  northwest  land  tunnel,  and 
that  you  are  now  continuing  to  violate  the 
same;  that  as  a  part  of  sucb  violation  you 
have  failed  to  proceed,  and  are  now  refus- 
ing and  failing  and  omitting  to  proceed, 
with  tbe  work  of  constructing  said  tunnel  in 
accordance  with  the  requirements  and  con- 
ditions of  said  contract  and  agreement;  that 
tbe  rate  of  progress  heretofore  made  and  be- 
ing now  made  by  said  firm  and  you  in  tbe 
construction  of  said  tunnel  was  not  and  is 
not,  in  my  Judgment,  as  rapid  as  it  should 
be,  nor  according  to  the  requirements  of  said 
contract  and  agreement;  that,  wbereas,  in  a 
portion  of  said  tunnel  tbe  material  is  earth 
or  clay,  yet  you  have  been,  and  were  up  to 
tbe  11th  day  of  November,  A.  D.  1898,  still 
excavating  therein  more  than  could  be  lined 
with  masonry  the  same  day,  which  was  and 
is  contrary  to  the  provisions  of  said  contract; 
that  whereas,  the  contract  and  agreement 
provides  that  tbe  excavation  for  the  tunnel, 
when  through  firm  clay,  shall  conform  ex- 
actly to  tbe  outside  of  the  masonry,  and 
wbereas,  also,  a  portion  of  tbe  excavation  of 
tbe  tunnel  being  constructed  previous  to  No- 
vember 11,  1898,  was  in  such  material,  yet 
that  nevertheless  you  have  not  made  such  ex- 
cavation conform  to  the  outside  of  tbe  said 
''masonry,  as  required  by  said  contract  and 
agreement;  that  in  doing  tbe  work  of  con- 
structing said  tunnel  you  have  been  making 
excavations  therefor  a  great  deal  larger  tban 
necessary,  which  is  liable  to  cause  injury  to 


said  tunnel  when  completed;  that  the  meth- 
ods of  construction  heretofore  pursued  by 
said  firm  and  you  have  been  extravagant, 
reckless,  and  dangerous,  thus  greatly,  un- 
justly, and  wrongfully  increasing  the  cost  of 
tbe  tunnel  to  tbe  city  of  Ctiicago,  the  prac- 
tice of  your  firm  and  you  having  been  to 
make  unnecessary  excavations,  which  have 
been  and  are  required  to  be  filled  with  ex- 
pensive masonry  and  timbering,  and  which 
bas  been  done  by  your  firm  and  you. against 
the  protest  and  objections  of  the  engineer  iu 
charge  of  tbe  work  and  of  tbe  city  engineer; 
and  whereas,  your  said  firm  and  you  did,  ou 
or  about  tbe  lltb  day  of  November,  A.  D. 
189S,  in  violation  of  said  contract,  abandon  . 
and  discontinue  tbe  construction  of  said  sec- 
tion three  (3)  of  tbe  said  tunnel,  and  have 
allowed  portions  of  the  same  to  remain  in  u 
very  dangerous  condition,  and  thereby  caus- 
ing tbe  said  city  of  Chicago  great  expense, 
solicitude,  and  annoyance,  and  you  have  also 
refused  and  omitted  to  protect  tbe  unfinished 
portions  of  said  tunnel,  so  that  great  injury 
has  been  thereby  caused  to  it  and  also  to 
tbe  buildings  of  certain  citizens  of  Ciiicago 
upon  the  surface  of  the  earth  over  said  tun- 
nel, and  that  you  have  unnecessarily,  mali- 
ciously, and  wrongfully,  and  in  violation  of 
said  contract,  delayed  the  construction  of 
said  tunnel  greatly  beyond  the  time  provided 
for  its  completion  in  and  by  the  provisions 
of  the  said  contract;  and  whereas,  your  firm 
and  you  have  also  violated  and  are  violating 
tbe  said  contract  and  agreement  in  other  re- 
spects: Therefore,  I,  as  commissioner  of 
public  works  of  the  city  of  Chicago,  do  here- 
by and  now,  and  from  the  delivery  of  this 
notice  to  you,  declare  tbe  said  contract  and 
agreement  forfeited  as  to  the  whole  of  said 
work  provided  to  l>e  done  by  the  terms  of 
said  contract  and  agreement,  and  yet  un- 
finished, and  you  are  ordered  and  directed 
to  at  once  discontinue  all  work  upon  said  tun- 
nel, and  to  at  once  remove  all  of  your  prop- 
erty therefrom. 

"Chicago,  June  22,  A.  D.  1899. 

"L.  E.  McGann, 

"Com'r  of  Public  Works  of  City  of  Chicago." 

Charles  M.  Walker,  Corp.  Counsel,  Thomas 
J.  Sutherland,  and  James  E.  Munroe,  for  ap- 
pellant. Peck,  Miller  &  Starr  and  li.  D. 
Condee,  for  appellees. 

MAGRUDER,  J.  (after  stating  the  facts). 
The  contractors.  Weir,  McKecbney  &  Co.,  be- 
gan work  under  tbe  contract  of  October  19, 
1895,  in  December  of  that  year.  They  first 
sank  a  shaft  at  Keith  street,  northwest  of 
the  southeast  end  of  section  3.  Tbeir  next 
work  was  to  sink  a  shaft  at  Potomac  avenue, 
northwest  from  the  Keith  street  shaft  After 
sinking  these  shafts  tbey  began  to  excavate 
for  the  tunnel  both  ways  from  the  two 
shafts.  They  continued  tbe  work  until  Au- 
gust 1,  1896,  and  then  stopped  work.  From 
the  time  tbey  began  tbeir  work  in  December,j 
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1895,  until  they  ceased  working  In  July,  1896, 
the  city  paid  them  ?39,574.81.  These  pay- 
ments were  made  In  various  sums,  all  the 
payments  except  the  first  two  being  made 
at  the  rate  of  two  per  month  upon  certified 
estimates,  signed  by  the  proper  city  officials. 
Upon  these  estimates  are  indorsed  written 
receipts  for  the  amounts  so  paid  to  them, 
signed  by  Weir,  McKechney  &  Co.,  amount- 
ing altogether  to  the  total  sum  above  named. 
When  the  contractors,  Weir,  McKechney  & 
Co.,  ceased  work  on  August  1,  1896,  they  at 
once  began  a  suit  against  the  city.  This  suit 
grew  out  of  differences  of  opinion  between 
the  city  and  the  contractors  as  to  the  proper 
construction  of  certain  provisions  of  the  con- 
tract of  October  19,  1895.  This  suit  was  be- 
gun in  the  circuit  court  of  Cook  county,  and 
resulted  in  a  Judgment  in  favor  of  the  plain- 
tiffs  therein  on  September  14,  1896.  An  ap- 
peal was  taken  from  such  Judgment  to  the 
Appellate  Court,  and  on  December  31,  1896, 
the  Appellate  Court  entered  a  Judgment. 
Weir  V.  City  of  Chicago,  67  111.  App.  247. 
An  appeal  was  taken  from  the  Judgment  of 
the  Appellate  Court  to  this  court,  and  the 
decision  of  this  court,  embodied  in  an  opin- 
ion filed  on  March  12,  1897,  Is  reported  as 
City  of  Chicago  v.  Weir.  165  111.  582,  46  N. 
B.  725.  During. the  pendency  of  this  litiga- 
tion, from  August,  1896,  to  the  final  termina- 
tion thereof  on  March  12,  1897,  very  little 
work  waf)  done  by  the  contractors  in  the 
eonatructlon  of  the  tunnel;  but  they  resumed 
work  on  November  14,  1896,  In  view  of  a 
threat  by  the  commissioner  of  public  works 
to  cancel  the  contract,  and  during  this  period 
six  pajTnents  were  made  to  them,  two  In 
December,  1896,  three  In  February,  1897,  and 
one  on  March  1,  1897,  amounting  altogether 
to  $12,591.40.  Substantially  all  of  the  pay- 
ments thus  made  to  the  contractors  during 
the  pa-lod  between  August,  1896,  and  March, 
1897,  were  receipted  for  under  protest.  Work 
was  resumed  In  March,  1897,  and  between 
March  20,  1897,  and  December  1,  1897,  and 
including  those  dates,  the  city  paid  to  the 
contractors,  Weir,  McKechney  &  Co.,  the  sum 
of  1283,094.86  upon  certified  estimates.  The 
said  sum  of  1283,094.86  was  paid  out  to  Weir, 
McKechney  &  Co.  in  various  amounts;  the 
payments  being  made  twice  in  each  month 
during  that  period,  and  sometimes  three  pay- 
ments were  made  in  one  month.  Upon  the 
certified  estimates  are  indorsed  written  re- 
ceipts, signed  by  Weir,  McKechney  &  Co., 
for  the  amounts  of  such  payments. 

At  this  point,  and  on  December  8,  1897, 
the  contractors  began  this  present  suit 
against  the  city.  Before  proceeding  to  state 
the  substance  of  the  pleadings  In  the  present 
action,  it  may  be  remarked  tliat  the  con- 
tractors proceeded  with  the  work  of  con- 
struction, and  the  city  continued  to  make 
payments  to  the  contractors,  such  payments 
being  for  the  most  part  semimonthly  pay- 
ments, until  about  the  21st  of  April,  1898, 
when  the  contractors  again  abandoned  their 


work  upon  the  tunnel.  They  did  not  re- 
sume work  until  about  July  11,  1898,  at  the 
time  of  the  proceedings  by  the  common  cotm- 
cil  of  Chicago,  set  fortb  in  the  statement 
preceding  this  opinion.  About  July  11,  1898, 
work  was  again  resumed,  and  continued  with 
more  or  less  regularity  until  November  11, 
1898,  when '  the  contractors  abandoned  the 
work  altogether,  and  never  have  since  re- 
sumed it.  The  work  of  constructing  the 
tunnel  was  unfinished  on  November  11,  1898, 
when  the  contractors  finally  abandoned  it. 
Between  the  time  when  this  suit  was  begun, 
and  November  11,  1898,  when  the  work  was 
finally  abandoned,  the  city  paid  to  the  con- 
tractors various  sums  of  money,  amounting 
altogether  to  the  sum  of  $283,455.59.  The 
payments  constituting  this  total  amount  were 
made  between  December  16,  1897,  and  No- 
vember 1,  1898,  including  those  dates,  upon 
certified  estimates,  and  for  the  most  jMirt  at 
the  rate  of  two  payments  in  each  month. 
These  payments  were  duly  receipted  for 
vrlthout  protest  by  the  contractors  in  writing 
Indorsed  upon  the  estimates.  The  total 
amount  paid  to  the  contractors  by  the  clty 
between  December  31,  1895,  about  the  time 
when  the  construction  of  the  tunnel  began, 
and  November  11,  1898,  when  the  same  was 
abandoned,  was  the  sum  of  $618,716.66.  This 
sum.  and  the  Judgment  rendered  In  this  case 
for  $555,560.22,  amount  to  $1,174,276.88. 

Besides  the  suit  begun  in  August,  1896,  and 
the  present  suit,  begun  on  December  8,  1897. 
the  contractors  during  the  progress  of  the 
work  brought  at  least  three  Injunction  suits 
against  the  city.  The  first  injunction  suit 
was  brought  by  them  against  the  city  in 
March,  1898.  In  the  beginning  of  that 
month  the  city  engrineer  gave  the  contractors 
a  written  direction  to  raise  the  grade  in  cer- 
tain drifts,  and,  although  the  specifications 
provided  that  the  tunnel  should  be  built  on 
such  grades  as  should  be  determined  by  the 
city  engineer,  they  refused  to  obey  the  or- 
der, and  procured  an  Injunction  from  the  su- 
perior court  of  Cook  county  restraining  the 
city  from  enforcing  the  order.  This  Injunc- 
tion was  subsequently  dissolved.  The  sec- 
ond Injunction  suit,  brought  by  the  contract- 
ors against  the  city,  was  commenced  on  April 
80,  1898.  At  that  time  the  city  engineer 
wrote  a  letter  to  the  contractors,  ordering 
them  to  brick  up  certain  portions  of  the  ex- 
cavation in  certain  drifts  of  the  tunnel;  there 
being  danger  at  those  points  that  the  tunnel 
would  cave  in.  This  order  was  not  complied 
with,  but  the  contractors  obtained  an  injunc- 
tion against  the  city  from  interfering  with 
the  work.  This  injunction  was  in  force  when 
the  council  proceedings  of  July  11,  1898,  were 
had.  At  the  time  of  the  last  suspension  of 
the  work,  on  or  about  November  11,  1898,  the 
contractors  filed  a  third  bill  for  an  injunction 
against  the  city.  By  this  third  bill  they 
sought  to  prevent  the  city,  through  an  injunc- 
tion, from  seizing  the  tunnel  and  machinery 
and  forfeiting  the  contract    This  last  Injunc- 
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tlon  was  finally  dissolved  on  June  16,  1890, 
one  week  before  tbe  beginning  of  the  trial 
of  this  case;  and  on  June  23,  1809,  the  day 
on  which  the  trial  began,  the  commissioner 
of  public  worloa  served  upon  the  contractors 
the  notice  of  forfeiture  of  the  contract  of  Oc- 
tober 19,  1895,  as  the  same  is  set  forth  in  the 
statement  preceding  this  opinion. 

1.  The  Pleadings:  In  order  to  understand 
the  present  case,  and  the  various  points  In- 
volved In  the  record.  It  will  be  necessary  to 
state  somewhat  In  fall  the  very  extraordinary 
condition  of  the  pleadings  in  the  case.  When 
the  suit  was  brought  on  December  8,  1897, 
the  ad  damnum  was  laid  at  $G8,000.  On  Jan- 
uary 7,  1898,  a  declaration  was  filed.  On 
March  5,  1898,  a  demurrer  was  filed  to  this 
declaration,  and,  after  argument,  was  over- 
ruled, and  the  plaintiffs  were  given  leave  to 
increase  the  ad  damnum  to  $125,000.  On  No- 
vember 28,  1898,  the  plaintiffs  were  granted 
leave  to  amend  their  declaration  Instanter  by 
Increasing  the  ad  damnum  to  the  sum  of 
$650,000,  and  to  file  their  bill  of  particulars 
instanter,  which  they  did.  The  sum  total  of 
the  bill  of  particulars  so  filed  on  November 
28,  1898,  is  1620,833.18.  On  November  30, 
1898,  it  appearing  that  tbe  declaration  which 
had  been  filed  on  January  7,  1898,  had  been 
lost,  the  court  granted  leave  to  the  piaintifFs 
to  file  an  amended  declaration,  which  was 
substituted  for  the  former  declaration  and 
filed  on  November  30,  1898.  The  declaration 
of  November  30, 1898,  consisted  of  five  counts 
and  the  common  counts.  The  first  count  al- 
leged that  the  defendant  was  indebted  to  the 
plaintiffs  In  the  sum  of  $650,000  for  work 
and  materials  furnished  for  tbe  construction 
of  the  tunnel,  known  as  "section  3  of  the 
northwest  land  tunnel."  Tbe  second  count 
was  substantially  the  same  as  the  first  The 
third  count  alleged  that  on  October  19,  1895, 
an  agreement  was  made  between  the  plain- 
tiffs and  the  city  that  the  former  should  build 
the  water  tunnel  according  to  the  terms,  con- 
ditions, and  specifications  set  forth  in  said 
contract,  and  that  tbe  defendant  should  di- 
rect tbe  construction  thereof,  and  alleged  that 
said  contract  of  October  19,  1895,  was  after- 
wards, on  May  17,  1897,  and  on  October  8, 
1898,  amended,  modified,  and  changed  by 
agreement,  and  that  defendant  was  to  pay 
plaintiffs  according  to  a  schedule  of  prices 
set  forth  in  said  contract  and  the  modifica- 
tions thereof,  the  payments  to  be  made  from 
time  to  time  as  the  work  progressed;  that 
tbe  city  promised  to  fulfill  said  contract  and 
the  modifications  thereof,  but  that  tbe  city 
refused  to  pay  plaintiffs  for  their  work  and 
materials  furnished  In  the  constrnction  of  the 
tunnel.  The  fourth  count  also  declared  upon 
the  contract  of  October  19,  1895,  and  the  al- 
leged modifications  made  therein  by  the  con- 
tracts of  May  17,  1897,  and  October  8,  1898, 
and  alleged  that  the  defendant  promised  to 
fnlfiU  said  contract  and  tbe  modifications 
thereof,  but  that  defendant  did  not  direct 
plaintiffs  to  construct  the  tunnel  at  the  grade, 


or  on  the  line,  prescribed  by  said  contracts, 
but  required  and  compelled  them  to  con- 
struct the  tunnel  at  a  different  grade  and  in 
a  different  direction  from  the  grade  and  di- 
rection provided  for  in  and  by  said  contracts, 
whereby  the  cost  of  the  work  was  greatly 
and  unnecessarily  and  imreasonably  increas- 
ed, and  plaintiffs  were  compelled  to  expend 
large  sums  of  money,  to  wit,  the  sum  of  |3,- 
000,  as  compensation  for  injuries  to  the  prop- 
erty of  third  persons.  The  fifth  count  also 
declared  specially  upon  the  contract  of  Oc- 
tober 18,  1895,  and  tbe  alleged  supplemental 
contracts  or  modifications  of  May  17,  1897, 
and  October  8,  1898,  and  avers  that  defend- 
ant did  not  perform  said  contract,  in  that  it 
did  not  properly  direct  the  construction  of 
the  tunnel,  but  gave  plaintiffs  unreasonable, 
erroneous,  incorrect,  and  contradictory  direc- 
tions in  regard  to  the  same,  whereby  the  cost 
was  unreasonably  and  xmnecessarily  increas- 
ed. Demurrers  filed  by  the  city  to  these  five 
counts  were  overruled  as  to  the  first  and  sec- 
ond and  common  counts,  and  sustained  as  to 
the  third,  fourth,  and  fifth  counts. 

On  March  11,  1898,  appellant  had  filed  to 
the  original  declaration  of  January  7,  1898, 
which  was  subsequently  lost,  four  pleas,  in- 
cluding the  general  issue  sworn  to,  and  a  plea 
of  set-off,  with  a  copy  of  account  and  bill  of 
particulars  accompanying  the  same.  These 
pleas  were  lost,  together  with  the  declaration, 
and  by  stipulation  between  the  parties  copies 
of  such  pleas  so  filed  on  March  11, 1898,  were 
refiled  in  said  cause  as  substitutes  for,  and 
in  place  of,  said  original  pleas  and  of  said 
original  bill  of  particulars  and  copy  of  ac- 
count. The  second  plea  so  filed  by  the  city 
on  March  11,  1898,  and  a  copy  of  which  was 
subsequently  refiled  as  a  substitute  for  the 
lost  original  thereof,  averred  that  the  con- 
tract of  October  19,  1895,  together  with  the 
specifications  attached  thereto,  was  executed 
by  the  plaintiffs  and  the  city,  and  further 
averred  that  no  other  or  different  contract, 
agreement,  undertaking,  or  promise  than  as 
contained  in  said  contract  of  October  19, 
1895,  with  the  specifications  attached,  was 
ever  made  by  the  city  with  the  plaintiffs,  or 
either  of  them,  and  that  the  promises  set 
forth  In  the  several  counts  of  the  declaration 
were  those  contained  In  said  contract  of  Oc- 
tober 19,  1895,  and  not  otherwise,  and  that 
at  the  several  times  so  named  the  defendant 
had  not,  by  Its  city  coimcil  or  otherwise, 
made  any  appropriation  of  moneys  for  the 
payment  of  tbe  several  sums  so  promised  to 
be  paid,  etc.  The  third  plea,  so  filed  by  the 
city,  alleged  that  at  the  time  of  the  making 
of  said  contract  of  October  19,  1895,  and  of 
the  promises  alleged  in  the  declaration,  the 
city  was  indebted.  In  the  aggregate,  exceed- 
ing 5  per  centum  on  the  value  of  the  taxable 
property  therein,  and  within  its  limits,  as 
ascertained  by  the  last  assessment  for  state 
and  county  taxes,  etc.  The  fourth  plea  was  a 
plea  of  set-off,  alleging  that  plaintiffs  were 
indebted  to  the  cl^  in  the  sum  of  $540,000 
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for  money  before  that  time  lent,  paid,  laid 
out,  and  expended,  etc.,  and  also  for  moneys 
before  that  time  unlawfully  paid  to  the  plain- 
tilTs  by  the  agents  and  officials  of  the  defend- 
ant, and  without  any  authority  from  the  de- 
fendant, and  for  overpayments  of  moneys  of 
the  city  unlawfully  before  that  time  made  to 
the  plaintiffs,  at  their  request,  by  the  agents 
and  officials  of  the  city  and  without  author- 
ity, and  also  for  moneys  before  that  time  due 
to  the  city  from  the  plaintiffs  by  reason  of 
the  delays  of  the  praintifiTs  in  doing  the  work 
provided  to  be  done  by  them  in  and  by  said 
contract  of  October  19,  1895,  which  sums  of 
money,  so  due  from  the  plaintiffs  to  the  city, 
were  alleged  to  exceed  the  damages  sustained 
by  the  plaintiffs,  etc.  The  copy  of  the  ac- 
count or  bill  of  particulars  attached  to  said 
fourth  plea,  or  plea  of  set-off,  set  forth  al- 
leged unlawful  and  overpayments  to  said 
firm  of  Weir,  McKechney  &  Co.  for  alleged 
and  pretended  rock  excavation  in  tunnel, 
part  earth  and  part  rock,  and  in  all  earth,  at 
$6  per  cubic  yard;  said  payments  amounting 
to  $101,836.74,  and  having  been  made  at  va- 
rious dates  and  in  various  sums  between 
March  23,  1807,  and  November  1,  1897,  Inclu- 
sive of  both  of  said  dates.  Said  bill  of  partic- 
ulars or  copy  of  account  also  set  forth  alleged 
unlawful  payments  to  said  firm  for  back  ma- 
sonry at  ?10  per  cubic  yard,  amounting  alto- 
gether to  $102,959,  and  having  been  made  at 
various  dates  and  in  various  sums  between 
June  3, 1897,  and  November  1,  1898,  including 
both  of  those  dates.  .  Bach  overpayment  for 
such  excavation  and  back  masonry  is  refer- 
red to  in  said  bill  of  particulars  as  being  con- 
tained in  the  various  estimates  made  by  the 
city  and  shown  by  the  record.  Other  items 
are  set  forth  In  said  bill  of  particulars, 
amounting  altogether  to  $195,841.18,  being 
•  for  alleged  unlawful  payments  for  back  ma- 
sonry at  $10  per  cubic  yard,  and  for  timber 
unnecessarily  used  tn  certain  drifts  and  one 
of  the  shafts  of  the  tunnel  at  $10  per  thou- 
sand feet,  amounting  altogether  to  $21,145.81; 
also  certain  payments  alleged  to  have  been 
made  to  employes  of  said  firm,  and  for  pump- 
ing and  maintenance,  and  out  of  the  reserve 
of  15  per  cent.,  etc.,  amounting  altogether  to 
$64,002.51;  and  also  certain  other  alleged 
unlawful  payments  on  account  of  rock  exca- 
vation and  amounts  due  as  liquidated  and 
fixed  sums  for  delay  in  completion  of  section 
3  of  the  tunnel  under  the  contract  at  $200  per 
day,  amounting  altogether  to  $110,(i02.86. 
The  total  Items  of  set-off,  shown  by  the  bill 
of  particulars  attached  to  the  plea  of  set-off, 
filed  as  a  substitute  for  the  plea  of  March 
11,  1898,  amount  to  $400,636.92.  The  first  of 
the  four  pleas  above  named  was  the  plea  of 
general  issue,  and  attached  to  the  same  was 
an  affidavit  of  the  corporation  counsel  of  the 
city  that  the  said  plea  and  all  the  statements 
therein  were  true  in  substance  and  In  fact. 

On  December  2,  1898,  the  plaintiffs  below 
wore  Riven  leave  to  file  an  additional  count 
to  tteir  amended  and  supplied  declaration, 


which  had  been  filed  on  November  SO,  1898. 
Accordingly,  on  December  2,  1898,  the  plain- 
tiffs below  filed  the  first  additional  count  to 
their  declaration.  This  count  set  forth  tn 
haec  verba  the  contract  of  October  19,  1895, 
together  with  all  the  specifications  thereto 
attached,  also  the  alleged  contract  of  May 
17,  1897,  unsigned  by  the  city,  and  the  con- 
tract of  October  8,  1898,  all  of  which  are  set 
forth  In  the  statement  preceding  this  opin- 
ion. After  setting  forth  the  Instruments  last 
above  referred  to,  the  first  additional  count 
alleges  that,  in  consideration  thereof  and  of 
the  promises  of  the  plaintiffs  to  construct 
said  tunnel, 'the  city  promised  the  plaintiffs 
to  perform  said  three  contracts,  but  avers 
that  the  city  has  not  done  so,  but  refuses  to 
pay  plaintiffs  for  their  work  and  materials 
done  and  furnished  in  the  construction  of  the 
said  tunnel,  to  the  damage  of  the  plaintiffs 
of  $650,000,  for  wages,  materials,  machinery, 
and  other  disbursements,  etc.  Said  first  ad- 
ditional count  also  alleges  that  the  city  did 
not  direct  plaintiffs  to  construct  tbe  tunnel 
at  the  grade  or  on  the  line  described  In  tbe 
contract  of  October  19, 1895,  but  directed  and 
compelled  plaintiffs  to  construct  said  tunnel 
at  a  different  grade,  to  wit,  at  a  grade  higher 
than  that  provided  for  In  the  contract,  and 
In  a  different  direction  from  that  provided 
for  In  the  contract,  whereby  the  cost  of  the 
work  was  greatly  Increased,  etc.;  and  It  also 
alleged  in  said  count  that  the  city  did  not 
properly  direct  the  construction  of  the  tun- 
nel, as  required  by  the  contract  of  October 
19, 1895,  but  gave  plaintiffs  unreasonable  and 
erroneous  directions  In  regard  to  the  same, 
etc. 

The  dty  demurred  to  the  first  additional 
count,  so  filed  on  December  2,  1898,  and  this 
demurrer  was  sustained.  Thereupon  plain- 
tiffs were  given  leave  to  file  two  additional 
counts  to  the  declaration,  known  as  the  "sec- 
ond additional  count"  and  tbe  "third  addi- 
tional count,"  which  were  so  filed  on  Decem- 
ber 21,  1898. 

Tbe  second  additional  count  averred  tbe 
execution  of  the  agreement  of  October  19. 
1805,  referring  to  the  same  as  set  out  in 
full  In  the  first  additional  count  above  re- 
ferred to,  and  further  averred  that  plaintiffs 
performed  work  upon  the  tunnel  pursuant 
to  the  same  under  the  direction  of  the  com- 
missioner of  public  works  of  the  city,  and 
to  his  satisfaction  and  approval;  that  ac- 
cording to  a  prevailing  custom  the  city  shoaid 
have  made  estimates  every  two  weeks  of  the 
amount  of  work  done  by  the  plaintiffs  ac- 
cording to  the  prices  fixed  by  the  contract: 
that  by  said  contract  it  was  agreed  that  if 
the  rate  of  progress  should  be  satisfactory 
to  said  commissioner,  estimates  In  the  usual 
form  would  be  issued  to  the  contractors,  dur- 
ing the  construction,  for  85  per  cent  of  ttie 
value  of  the  work  done  and  In  place  at  the 
time  of  issuing  the  same,  the  remaining  15 
per  cent,  being  reserved  until  the  final  com- 
pletion of  the  work;   that  plaintiffs  did  tbe 
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work,  and  tbe  rate  of  progress  was  at  all 
times  fiatlsfactory  to  tbe  commissioner,  but 
the  defeudant  did  not  and  would  not  estif 
mate  every  two  weeks  In  tbe  usual  form  for 
8G  per  cent  of  tbe  raloe  of  tbe  work  done, 
and  did  not  and  would  not  pay  to  plaintiffs 
85  per  cent  of  such  value;  that  tbere  was 
due  to  tbe  plaintiffs  prior  to  May  17,  1897, 
a  large  sum  of  money,  to  wit,  $300,000,  wbich 
the  city  refused  to  pay  to  tbem.  Tbe  second 
additional  count  then  proceeds  to  aver  that 
a  further  contract  was  made  on  May  17, 
1887,  as  set  forth  in  the  first  additional  count; 
that  plaintiffs  proceeded  with  the  work  in 
accordance  with  tbe  terms  of  said  contract 
of  October  19,  1895,  as  modified  by  tbe  con- 
tract of  May  17,  1897,  and  that,  after  the 
making  of  tbe  latter  contract,  estimates  for 
the  work  done  should  have  been  made  every 
two  weeks  In  accordance  with  said  contract 
and  tbe  custom  aforesaid;  that  plaintiffs 
were  entitled  to  receive  payment  for  said 
work  in  accordance  with  tbe  terms  of  the 
original  contract  of  October  19, 1895,  as  mod- 
ified and  supplemented  by  the  contract  of 
May  17,  1897;  that  the  city  did  not  pay  tbe 
plaintiffs  85  per  cent  of  tbe  value  of  tbe 
work,  and  would  not  allow  and  pay  to  plain- 
tiffs for  the  materials  encountered,  that 
should  be  classified  as  rock,  at  the  rate  fixed 
in  tbe  contract  of  May  17,  1897,  and  would 
not  allow  plaintiffs  for  tbe  extra  masonry 
placed  between  tbe  upper  quarters  outside 
the  regular  specified  rings  of  brick  work  of 
tbe  tunnel  and  the  crown  bars  or  planks  to 
protect  tbe  work,  as  provided  in  the  con- 
tract of  May  17,  1897;  that  there  was  due 
to  plaintiffs,  prior  to  July  11,  1898,  under 
said  two  contracts,  large  sums  of  money,  to 
wit  $300,000,  which  the  city  refused  and  still 
refuses  to  pay;  that  prior  to  July  11,  1898, 
certain  differences  arose  between  plaintiffs 
and  the  city,  and  on  or  about  June  28,  1898, 
plaintiffs  addressed  to  the  mayor  of  the  city 
a  proposition,  dated  June  28,  1898,  which  Is 
set  forth  in  the  statement  preceding  this  opin- 
ion, and  which  said  second  additional  count 
also  set  forth  In  bsec  verba.  The  second  ad- 
ditional count  further  avers  that  on  or  about 
July  11,  1898,  the  city  council  adopted  a  cer- 
tain resolution,  which  Is  set  forth  In  bsec 
verba  In  the  count,  and  a  copy  of  which  Is 
al&o  set  forth  In  the  statement  preceding  this 
opinion.  Tbe  second  additional  count  then 
avers  that  such  resolution  was  approved  by 
tbe  mayor,  and  that  in  accordance  with  said 
proposition  of  plaintiffs  and  said  resolution, 
plaintiffs  proceeded  with  the  construction  of 
tbe  tunnel,  and  on  October  8,  1898,  there  was 
executed  by  tbe  plaintiffs  and  the  city  a  con- 
tract dated  October  8,  1898,  which  Is  set 
forth  In  the  statement  preceding  this  opin- 
ion, and  which  la  referred  to  in  the  count 
as  being  set  out  In  said  first  additional  count; 
that  after  July  11.  1898,  and  after  tbe  ex- 
ecution of  tbe  contract  of  October  8,  1898, 
plaintiffs  proceeded  to  carry  on  the  work 
called  for  by  tbe  original  contract  and  by 


tbe  supplemental  contract  of  May  17,  1897, 
In  accordance  with  the  terms  thereof,  and  In 
pursuance  of  the  arrangements  made  by  tbe 
letter  of  the  plaintiffs  to  the  mayor  and  said 
resolutloD  of  July  11,  1898,  and  under  tbe 
terms  of  tbe  contract  of  October  8,  1898; 
that  It  was  the  duty  of  the  commissioner  of 
public  works  to  Issue  estimates  twice  each 
month  for  work  done,  and  to  pay  on  such 
estimates  tbe  coat  of  tbe  expense  of  such 
work,  and  to  allow.  In  addition  to  the  lineal 
foot  price  where  the  tunnel  was  In  earth,  $6 
per  cubic  yard  for  tocla  and  for  all  material 
which  should  be  classified  as  rock,  and  where 
the  tunnel  was  in  earth,  or  partly  In  earth 
and  partly  In  rock,  It  became  tbe  duty  of  th^ 
city  to  allow  plaintiffs  $10  per  cubic  yard 
for  tbe  extra  masonry  directed  to  be  placed 
between  tbe  upper  quarters  outside  the  reg- 
ular specified  rings  of  brick  work  of  tbe  tun- 
nel and  the  crown  bars  or  planks  to  protect 
tbe  work;  that  plaintiffs  laid  out  large  sums 
of  money  for  material  and  labor,  and  tbe  city 
would  not  issue  estimates  to  tbem,  nor  pay 
on  said  estimates  tbe  costs  and  expenses 
incurred  by  them,  and  did  not  allow  to  said 
plaintiffs.  In  addition  to  tbe  lineal  foot  iirlce, 
the  $6  per  cubic  yard  and  the  $10  per  cubic 
yard  above  mentioned;  that  after  July  11, 
1898,  large  sums  of  money  became  due  to 
plaintiffs  for  rock,  and  material  classified  as 
rock,  excavated,  and  for  extra  masonry  pla- 
ced as  above  specified,  to  wit,  the  sum  of 
$300,000,  which  the  city  refuses  to  pay  plain- 
tiffs, to  their  damage  of  $650,000. 

The  third  additional  count  so  filed  on 
December  21,  1898,  makes  substantially  the 
same  averments  as  tbe  second  additional 
count  and  sets  forth  and  refers  to  tbe  same 
Instruments  in  writing  and  alleged  contracts. 
Tbe  third  additional  count  avers  that  said 
contract  of  October  8,  1898,  upon  Its  execu- 
tion, immediately  became  a  part  of  tbe  agree- 
ment between  the  plaintiffs  and  tbe  defend- 
ant for  tbe  construction  of  said  tunnel;  that 
tbe  dty  promised  to  give  plaintiffs  proper 
and  reasonable  directions  for  the  construc- 
tion thereof,  on  a  line  within  tbe  area  shown 
as  colored  on  a  certain  map  made  by  the 
officers  of  the  dty  and  attached  to  tbe  orig- 
inal contract,  and  at  such  a  grade  that  tbe 
depth  of  the  center  line  of  said  tunnel  should 
be  approximately  between  75  and  85  feet  be- 
low Chicago  city  datum,  tbe  plaintiffs  being 
required  by  said  contract  to  obey  such  di- 
rections; that  the  city  also  promised  that 
it  would  issue  estimates  twice  every  month 
for  86  per  cent  of  the  value  of  the  work  done 
as  above  stated,  and  would  pay  such  esti- 
mates upon  their  presentation  to  tbe  comp- 
troller, and  would  allow  to  plaintiffs  for  tim- 
bers and  boards,  used  in  supporting  the  soil 
In  the  excavation  and  left  permanently  In 
the  work,  at  the  rate  of  $10  per  thousand 
feet  board  measure,  and  would  allow  plain- 
tiffs for  excavation,  etc..  at  tbe  rate  of  $6  per 
cubic  yard  as  above  stated,  and  also  $10  per 
cubic  yard  for  extra  aasonry  as  above  atat- 

uigitizea  Dy  vjv^v^v  in^ 


970 


68  NORTHEASTERN  REPORTER. 


Oil. 


ed;  that  plaintiffs  have  in  all  things  perform- 
ed said  three  contracts,  yet  the  city  did  not 
give  them  reasonable  directions,  but  gave 
them  unreasonable  and  contradictory  direc- 
tions, whereby  the  cost  of  the  work  was  un- 
necessarily and  unreasonably  increased,  to 
wit,  in  the  sum  of  $300,000,  without  any  cor- 
responding increase  in  the  compensation  of 
plaintiffs  therefor;  that  the  city  did  not  di- 
rect the  tunnel  to  be  run  at  the  grade,  or  on 
the  line,  required  by  the  contracts,  but  re- 
quired plaintiffs  to  construct  the  same  on  a 
line  outside  the  area  above  mentioned,  and 
with  a  grade  much  higher  than  that  describ- 
ed in  the  contracts,  to  wit,  at  a  grade  of  but 
65  feet  below  Chicago  <Aty  datum,  whereby 
the  cost  of  the  work  was  greatly  increased  In 
the  sum  above  named,  and  whereby  plaintiffs 
expended  large  sums  of  mc  ey,  as  compen- 
sation for  Injuries  to  the  property  of  third 
persons,  caused  hf  constructing  the  tunnel 
at  such  changed  grade;  that  the  city  did 
not  issue  estimates  twice  every  month  for 
85  per  cent,  of  the  value  as  above  specified, 
and  did  not  pay  plaintiffs  the  cost  of  the  ex- 
pense of  the  work,  and  did  not  allow  them 
the  $6  per  cubic  yard  for  excavation  and  $10 
per  cubic  yard  for  extra  masonry  as  above 
set  forth,  and  did  not  allow  them  $10  per 
thousand  feet,  board  measure,  for  the  tim- 
bers used  in  supporting  the  soil  and  left 
permanently  in  the  work;  that  in  caiTytng 
on  the  work  the  plaintiffs  paid  out  large 
amounts  of  money,  to  wit,  $500,000,  for  ma- 
terial and  labor;  that  there  is  now  due  to 
them  from  the  city,  under  the  contract  of 
October  19,  1895,  and  the  confirmatory  con- 
tracts of  May  17,  1897,  and  October  8, 1898,  a 
large  sum  of  money  for  work  done,  etc.,  to 
wit,  $050,000,  which  the  city  refuses  to  pay. 

Demurrer  was  filed  by  the  city  to  the  sec- 
ond and  third  additional  counts  of  the  amend- 
ed declaration,  and  was  overruled. 

On  March  10,  1899,  the  death  of  Frederick 
C.  Well*  was  suggested,  as  above  stated,  and 
the  cause  proceeded  at  the  suit  of  the  pres- 
ent appellees. 

On  April  1,  1899,  the  city  filed  four  pleas 
to  the  second  and  third  additional  counts  of 
the  plaintiffs  as  above  set  forth.  The  first 
of  these  pleas  was  the.  general  Issue,  sworn 
to.  The  second  plea  alleged  the  execution 
of  the  contract  of  October  19,  1895,  and 
averred  that  it  constituted  the  only  promise 
and  undertaking  of  the  city,  as  charged  in 
the  declaration,  and  that  no  other  or  differ- 
ent contract,  agreement,  undertaking,  or 
promise  than  as  contained  in  said  contract  of 
October  19,  1895,  in  writing,  with  said  speci- 
fications attached,  was  ever  made  by  the  city 
with  the  plaintiffs,  or  any  or  either  of  them, 
and  that  all  the  promises  set  forth  in  the 
several  counts  of  the  declaration  of  the  plain- 
tiffs are  those  contained  in  said  contract  of 
October  19,  1895,  and  not  otherwise.  This 
plea  also  sets  up  that  the  city  council  did 
not  make  any  appropriation  of  moneys  for 
the  payment  of  the  sums  so  promised  to  be 


paid  as  aforesaid.  The  third  plea  is  the  same 
as  the  third  plea  already  set  forth,  alleging 
that,  at  the  time  of  the  execution  of  the  con- 
tract of  October  19,  1895,  the  city  was  in- 
debted in  the  aggregate  exceeding  5  per  cent 
of  the  value  of  the  taxable  property,  eta 
The  fourth  plea  was  a  plea  of  set-off,  al- 
leging the  indebtedness  of  the  plaintiffs  to 
the  city  in  the  sum  of  $540,000,  and  alleging 
overpayments  by  the  city  to  the  plaintiffs, 
unlawfully  made,  as  alleged  in  the  plea  of 
set-off  ab:eady  described. 

On  April  7,  1899,  the  plaintiffs  filed  a 
Rlmlliter  to  the  plea  of  the  general  issue,  and 
demurred  to  the  second,  third,  and  fourth 
pleas  filed  by  the  city.  Subsequently,  on 
May  25,  1S99,  the  plaintiffs  filed  two  replica- 
tions to  the  second  plea  Qf  the  city.  The 
first  replication,  in  reply  to  the  statement 
that  the  city  had  not  made  any  appropria- 
tion, etc.,  set  up  the  proceedings  in  tbe  suit 
begun  in  August,  1896,  and  tbe  Judgments' 
therein  by  the  trial  court,  the  Appellate 
Court,  and  the  Supreme  Court  as  res  judi- 
cata. The  second  replication  sets  up  thsu 
the  city  of  its  own  wrong  broke  the  promises 
in  the  declaration  mentioned.  The  plaintiffs 
also  filed  two  replications  to  the  third  plea. 
In  the  first  replication,  as  to  the  statement 
that  the  city  was  indebted  in  the  aggregato 
exceeding  5  per  cent.,  the  proceedings  ami 
Judgments  in  the  suit  begun  in  August,  lS9t:. 
are  pleaded  as  res  Judicata.  The  second 
replication  to  the  third  plea  merely  avers 
that  the  city  of  Its  own  wrong,  etc.,  brokr 
the  promises  in  the  declaration  and  each 
count  thereof  mentioned. 

On  June  23,  1899.  the  city  filed  a  rejoinder 
to  the  first  replication  to  the  second  plea, 
which  was  in  effect  a  plea  of  nul  tlel  record 
as  to  tbe  judgments  mentioned  in  the  plea. 
The  city  also  filed  a  rejoinder  to  the  first 
replication  to  the  third  plea,  which  was  also 
in  substance  a  plea  of  nul  tlel  record.  The 
city  also  filed  a  second  rejoinder  to  the  first 
replication  to  the  second  plea,  setting  up  that 
the  contract  referred  to  in  the  suit  begun  in 
August,  1896,  was  not  the  same  contract  as 
that  upon  which  the  present  suit  is  brought, 
but  was  another  and  different  contract.  The 
second  rejoinder  filed  by  the  city  to  the  first 
replication  of  plaintiffs  to  the  third  plea  is 
substantially  the  same  as  the  second  rejoin- 
der to  the  first  replication  to  the  second  plea. 

On  May  26,  1899,  the  cause  was  set  down 
for  trial  for  Monday,  June  19,  1899.  Sut)- 
sequently  the  city  asked  and  obtained  leave 
to  withdraw  its  third  plea,  filed  on  April  1, 
1899.  On  June  23,  1899,  the  trial  of  the 
cause  commenced,  and  the  Jury  was  Impanel- 
ed. On.  July  3,  1899,  during  the  trial,  and 
on  the  eleventh  day  after  the  trial  had  be- 
gun, an  order  was  entered,  on  the  motion  of 
the  attorneys  of  the  plaintiffs,  permitting  all 
papers  and  proceedings  to  be  amended  by 
increasing  the  ad  damnum  to  $1,000,000.  and, 
on  like  motion,  the  plaintiffs  were  given 
leave  to  file  additional  counts  instanter,  and 


uigitizea  Dy  vjv^v^v  in^ 


111.) 


CITY  OF  CHICAGO  V.  McKECHNBY. 


971 


to  file  an  additional  bill  of  particulars  in- 
stanter;  and  It  was  ordered  ttiat  said  ad- 
ditional counts  and  additional  bill  of  particu- 
lars be  filed  nunc  pro  tunc  as  of  June  23, 
1899.  Accordingly,  two  additional  counts, 
known  as  the  fourth  and  fifth  additional 
counts,  were  filed  to  the  plaintiffs'  declara- 
tion on  July  3,  1809,  nunc  pro  tunc  as  of 
June  23,  1899,  entitled  in  the  cause  of  John 
McKechney  and  John  McKecbney,  Jr.,  as 
surviving  partners  of  Fredericic  C.  Weir, 
John  McKechney,  and  John  McKecbney,  Jr., 
against  the  city  of  Chicago.  At  the  same 
time,  to  wit,  July  3,  1899,  the  plaintiffs  were 
permitted  to  file,  nunc  pro  tunc  as  of  June 
23,  1899,  an  additional  bill  of  particulars,  the 
sum  total  of  items  therein  being  $830,310.29. 
Subsequently,  on  July  8,  1899,  plaintiffs  were 
permitted  to  file  an  additional  bill  of  par- 
ticulars, the  items  in  which  amounted  alto- 
gether to  $19,118.95,  and  subsequently,  on 
July  13,  1899,  plaintiffs  were  permitted  to 
file  another  bill  of  particulars  amounting  to 
$03,155.05,  Including  the  $19,118.95  already 
mentioned. 

The  fourth  additional  count  filed  by  the 
plaintiffs  on  July  3,  1899,  nunc  pro  tunc  as  of 
June  23,  1899,  sets  up  the  execution  of  the 
contract  of  October  19,  1895,  the  beginning 
of  the  work  thereunder  under  the  direction  of 
the  commissioner  of  public  works  of  the 
city,  etc.,  and  avers  that  such  work  was  done 
to  the  entire  satisfaction  of  said  commis- 
sioner; and  after  setting  up  the  provisions  of 
the  contract  as  to  estimates,  and  the  alleged 
custom  as  to  the  giving  of  such  estimates 
every  month,  and  the  alleged  execution  of 
the  contract  of  May  17,  1897,  and  after  set- 
ting forth  said  letter  of  June  28,  1898,  to  the 
mayor,  and  the  resolution  of  the  city  coun- 
cil passed  on  July  11,  1898,  and  after  further 
setting  up  the  making  of  the  alleged  contract 
of  October  8,  1898,  and  the  making  of  the 
promises  by  the  city  to  give  plaintiffs  proper 
directions  for  the  construction  of  the  tun- 
nel on  a  certain  line  within  the  area  shown 
on  a  certain  map  made  by  officers  of  the  city, 
and  at  such  a  grade  that  the  depth  of  the 
center  line  of  said  tunnel  should  be  approxi- 
mately between  76  and  85  feet  below  Chicago 
city  datum,  and  to  issue  estimates  to  the 
plaintiffs  twice  every  month  for  85  per  cent, 
of  the  value  of  the  work,  and  to  pay  such  es- 
timates upon  presentation  to  the  city  comp- 
troller, and  to  allow  plaintiffs  for  the  tim- 
bers and  boards  used  as  above  stated  at  the 
rate  of  $10  per  thousand  feet,  and  after  fur- 
ther setting  up  the  alleged  promises  of  the 
city  to  allow  plaintiffs  for  all  materials  en- 
countered in  earth  tunnel  that  was  rock,  or 
of  such  a  nature  as  to  be  classified  as  rock, 
at  the  rate  of  $6  per  cubic  yard,  in  addition 
to  the  lineal  foot  provided  for  by  said  orig- 
inal contract,  and  after  further  setting  up 
that  by  the  contract  of  October  8,  1898,  and 
said  resolution,  the  city  agreed  to  allow  the 
plaintiff,  where  the  tunnel  was  in  earth,  or 
partly  in  earth  and  partly  in  rock,  $10  per 


cubic  yard  for  all  extra  masonry  directed  to 
be  placed  between  the  upper  quarters  outside 
of  the  regular  specified  rings  of  brick  work 
of  the  tunnel  and  the  crown  bars  or  planks 
to  protect  the  work,  and  after  further  al- 
leging that  plaintiffs  always  performed  said 
three  contracts  on  their  part,  the  count  then 
charges  that  the  city  did  not  give  the  plain- 
tiSs  proper  or  reasonable  directions  for  the 
construction  of  the  tunnel,  but  gave  unrea- 
sonable, erroneous,  incorrect,  and  contradic- 
tory directions,  whereby  the  cost  of  the  work 
was  greatly  increased,  to  wit,  in  the  sum  of 
$300,000,  without  any  corresponding  increase 
In  plaintiffs'  compensation  therefor,  and  that 
defendant  did  not  direct  the  tunnel  to  be  run 
at  the  grade  or  on  the  line  required  by  said 
contract,  but  required  it  to  be  constructed 
on  a  different  line  and  with  a  higher  grade. 
to  wit,  at  a  grade  of  but  65  feet  below  Chi- 
cago city  datum,  whereby  the  cost  was  great- 
ly increased,  to  wit,  in  the  sum  of  $500,000, 
etc.;  and  it  is  therein  further  alleged  that 
defendant  did  not  issue  estimates  twice 
every  month  for  85  per  cent  of  the  value, 
etc.,  and  did  not  allow  the  price  of  $6  per 
cubic  yard  for  excavation,  and  $10  p^r  cubic 
yard  for  back  masonry,  as  above  alleged,  and 
did  not  allow  $10  per  thousand  feet,  board 
measure,  for  timbers  and  boards  used  as 
aforesaid;  and  it  is  charged  that  plaintiffs 
taid  out  large  amounts  of  money,  to  wit, 
$500,000,  for  material  and  labor. 

The  fourth  additional  count,  after  making 
the  averments  above  stated,  which  are  sub- 
stantially the  same  as  those  made  In  the 
second  and  third  additional  counts,  then  pro- 
ceeds to  make  additional  allegations,  not  con- 
tained in  any  previous  count,  and  constitut- 
ing new  issues,  not  theretofore  formed  or 
made  in  the  case.  The  additional  allega- 
tions, thus  incorporated  into  the  declaration 
by  the  fourth  additional  count  during  the 
trial  of  the  cause,  and  after  more  than  half 
of  the  time  of  such  trial  had  passed,  were 
substantially  as  follows:  That  the  city  is- 
sued to.  the  plaintiffs  certain  pretended  esti- 
mates, which  were  incorrect  and  purported 
to  certify  the  value  of  the  work  at  amounts 
less  than  the  actual  value  of  the  work  done 
and  materials  furnished.  The  fourth  addi- 
tional count  then  proceeds  to  aver  as  fol- 
lows: "That  the  said  mistaken  and  errone- 
ous estimates,  so  furnished  and  issued  by.  the 
said  city,  were  so  issued  by  the  mistake  and 
fraud  and  fraudulent  purposes  and  acts  of 
the  officers  of  said  city,  and  for  the  fraudu- 
lent and  wrongful  purpose  of  depriving  plain- 
tiffs of  the  compensation  to  which  they  were 
Justly  entitled  under  the  said  contract  and 
supplemental  contract,  and  proposition  and 
resolution,  and  for  the  purpose  of  making 
the  said  contracts,  and  the  rights  and  obliga- 
tions of  plaintiffs  thereunder,  as  hereinbefore 
stated,  so  burdensome  and  unprofitable  as,  if 
possible,  to  induce  and  compel  these  plain- 
tiffs to  abandon  the  same."  It  is  further 
averred  in  said  fourth  additional  count  that 
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the  city  sometimes  required  extra  -work  to 
be  done,  and  ordered  work  to  be  done  and 
materials  to  be  tumisbed  which  were  In  the 
nature  of  extra  work,  and  sometimes  gave 
written  orders  therefor,  and  sometimes  re- 
quired such  extra  work  to  be  done  without 
giving  written  orders  therefor.  The  count 
then  makes  the  following  allegation:  "That 
said  original  contract  was  so  modified  that 
the  said  supplemental  agreement,  proposi- 
tion, resolution,  and  stipulation  were,  by  the 
mutual  agreement  and  consent  of  the  par- 
ties, substituted  for  and  accepted  and  adopt- 
ed as  the  written  orders  for  extra  work  re- 
quired by  the  provision  in  the  original  con- 
tract, requiring  that  'no  payment  will  be 
made  for  any  extra  work  not  specified  in  this 
contract,  unless  such  extra  work  shall  have 
been  done  by  the  written  order  of  the  com- 
missioner of  public  works,  to  be  attached  to 
such  contract,  directing  the  same,  and  stat- 
ing tliat  such  work  Is  not  included  in  the 
contract,  what  extras  are,  and  that  such  ex- 
tras are  necessary  to  the  proper  completion 
or  for  the  security  of  the  work  previously 
done,  and  the  reasons  therefor,'  and  that  said 
requirements,  of  said  original  contract,  in 
respect  to  written  orders  for  extra  work, 
were  by  the  mutual  agreement  of  the  parties, 
and  by  the  acts  of  the  parties,  and  by  the 
acts  of  the  defendant  in  ordering  and  re- 
quiring such  extra  work  to  be  done  and  is- 
suing estimates  therefor  and  making  pay- 
ments therefor,  waived  and  abandoned." 
The  count  then  further  proceeds  to  allege 
"that  after  the  making  of  said  contract  of 
October  19,  1895,  to  wit,  on  the  1st  day  of 
December,  1895,  the  defendant  waived  the 
provision  and  requirement  of  said  contract 
of  October  19,  1895,  that  the  contractor 
must  deliver  to  the  commissioner  of  public 
works,  on  or  before  the  10th  day  of  each 
month,  a  written  statement  of  amount  of 
claims  for  extra  work  done  and  extra  mate- 
rials furnished  during  the  previous  month, 
or  for  extra  expenses  Incurred  from  any  cause 
whatever,  otherwise  claims  for  extras  during 
the  month  would  be  forfeited  and  waived, 
and  waived  each  and  every  part  thereof;  and 
that  thereafter,  and  after  the  10th  day  of 
each  month,  to  wit,  on  the  11th  day  of  each 
month  thereafter,  thence  hitherto,  the  de- 
fendant and  the  commissioner  of  public 
works  accepted  and  received  written  state- 
ments of  the  amount  of  claims,  and  also 
oral  statements  of  other  claims  for  extra 
work  done  and  extra  materials  furnished 
during  the  previous  month,  and  for  extra 
expenses  Incurred,  with  like  effect  as  If 
such  statements  for  each  month  were  writ- 
ten statements  and  were  delivered  to  the 
commissioner  of  public  works  on  or  before 
the  10th  day  of  the  succeeding  month,"  etc. 
The  count  then  proceeds  to  set  up  the  fact 
that  the  city  maintained  waterworks  and 
a  water  system  under  tht  statutes  of  the 
state,  and  collected  water  rates  or  rents  for 
water  furnished  by  it,  and  kept  the  Income 


therefrom  lii  a  separate  fund,  known  as  the 
"water  fund";  that  the  contracts  for  the  con- 
struction of  water  tunnels  have  been  silent 
since  1872  as  to  the  fund  from  which  pay- 
ments therefor  were  to  be  made,  and  pay- 
ments on  such  contracts  have  been  made 
from  said  water  fund,  and  up  to  the  time  of 
making  the  tunnel  contract  herein  no  express 
appropriation  of  money  from  said  water  fund 
was  ever  made  to  pay  for  the  construction 
of  any  of  the  water  tunnels  which  w«e  a 
part  of  said  waterworks  or  system;  that  the 
moneys  provided  to  be  paid  to  plaintiffs  by 
said  original  and  supplemental  contracts, 
proposition,  resolution,  and  stipulation  were 
payable  out  of,  and  understood  to  be  payable 
out  of,  said  water  fund.  The  count  further 
avers  that  the  issue  of  said  estimates  and  the 
making  of  said  payments  were  necessary  in 
order  to  enable  plaintiffs  to  complete  the 
work  within  the  time  contemplated  by  the 
contract;  that  the  performance  thereof  was 
made  a  condition  precedent  to  the  perform- 
ance by  plaintiffs  of  the  things  on  their  part 
to  be  performed.  The  count  then  charges 
that  the  city  withheld  said  estimates  and 
payments,  and  refused  to  make  same,  and 
made  such  fraudulent  and  false  estimates  as 
aforesaid,  for  the  purpose  of  making  the  per- 
formance of  said  contract,  as  so  modified,  so 
burdensome.  Injurious,  and  disastrous  to  these 
plaintiffs  as  would  make  it  impossible  for 
these  plaintiffs  to  perform  the  same  and  In- 
duce them  to  abandon  the  contract.  The 
count  then  averred  that  plaintiffs  have  not 
abandoned  the  contract  and  are  in  possession 
of  the  work,  and  Insist  upon  the  performance 
of  the  contract  by  the  city  as  modified;  '•that 
by  reason  of  the  said  wrongful,  fraudulent, 
and  miRtaken'acts  and  misconduct  of  the  de- 
fendant, its  officers,  and  agents,  as  afore- 
said, these  plaintiffs  have  been  prevented 
from  completing  the  performance  of  said 
work  and  finishing  the  said  tunnel  within 
the  time  contemplated  by  said  contract,  and 
the  city  of  Chicago  Is  solely  responsible  for 
the  noncompletion  of  said  work;"  that  by 
reason  of  said  wrongful  misconduct  the  ma- 
chinery of  plaintiffs  has  been  tied  up,  and 
they  have  been  prevented  from  completing 
the  work  with  the  same,  and  entering  upon 
other  work,  and  have  been  deprived  of  the 
use  of  their  plant  In  other  work;  that  the 
city,  "In  further  pursuance  of  said  wrongful 
and  fraudulent  purpose,  has  seized  upon  cer- 
tain of  said  plants  and  machinery,  and  taken 
and  appropriated  the  same,  and  carried  off, 
and  deprived  the  plaintiffs  of  the  possession 
thereof,  to  the  damage  of  the  plaintiffs  In  the 
sum  of,  to  wit,  $75,000."  The  count  further 
alleges  that  defendant  did  not  and  would  not 
perform  the  said  three  contracts,  "but,  on  the 
contrary,  said  defendant  willfully,  wrongful- 
ly, fraudulently,  capriciously,  arbitrarily,  xm- 
reasonably,  and  without  any  reason  or  cause, 
and  contrary  to  the  provisions  of  said  con- 
tr.aots,  and  each  of  them,  on,  to  wit,  the  23d 
of  June,  A.  V>'.  1899.  at,  to  wit,  the  county  of 
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Cook  aforeeaid.  assumed  to  declare  said  con- 
tracts, and  each  of  them,  rescinded  and  for- 
feited, and  assumed  to  declare  and  did  de- 
clare the  rights  of  these  plaintiffs  under  said 
contracts,  and  each  of  them,  then  and  there 
terminated,  and  In  a  like  manner  assumed  to 
and  did  notify  plaintiffs  that  the  said  con- 
tracts were  then  and  there  ended,  rescinded, 
forfeited,  terminated,  and  abandoned,  and 
then  and  there  abandoned  and  refused  to  per- 
form said  coDtiacta  and  each  of  them,"  etc; 
that  the  city  put  an  end  to  the  farther  per- 
formance thereof  by  the  plaintiffs,  and  noU- 
fled  them  to  surrender  possession  of  the  work 
and  the  tunnel,  attaching  said  notice  of  for- 
feiture to  the  count  as  "Exhibit  A,"  the  said 
'  notice  being  the  same  as  that  which  is  set 
forth  In  full  In  the  statement  preceding  this 
opinion. 

The  count  then  arerred  that  the  city 
wrongfully  seized  and  took  possession  of  the 
machinery,  plant,  tools,  fixtures,  equipments, 
and  property  of  the  plaiutiffs  used  by  them  in 
carrying  on  said  work,  which  were  of  great 
value,  to  wit,  of  the  value  of  $100,000;  that 
plaintiffs  were  willing  and  offered  to  continue 
in  the  performance  of  the  work,  and  to  com- 
plete the  same,  and  have  ever  since  been 
willing  to  perform  the  same,  but  the  city 
wrongfully,  arbitrarily,  and  without  cause  re- 
fused to  permit  plaintiffs  to  continue  to  per- 
form the  work,  and  on  June  23,  1809,  prevent- 
ed plaintiffs  from  proceeding  to  complete  the 
work,  and  hindered  and  prevented  tliem  from 
80  doing,  "whereby  the  said  plaintiffs  have 
lost  and  have  been  deprived  of  the  earnings, 
considerations,  and  moneys  which  would  have 
accrued  to  and  become  due  unto  these  plain- 
tiffs from  said  defendant,  by  their  further 
performance  and  completion  of  their  said 
work,  and  their  said  agreements  and  under- 
takings, and  whereby  the  plaintiffs  have  lost 
and  have  been  deprived  of  the  profits  and 
advantages  which  they  otherwise  would  have 
derived  and  acquired  from  the  completion  of 
said  work  and  performance  of  said  contracts 
and  the  promises  on  their  part  to  be  perform- 
ed, which  .earnings,  considerations,  moneys, 
profits,  and  advantages  then  and  there 
amounted  to  a  large  sum  of  money,  to  wit, 
$650,000."  The  count  further  avers  that  by 
reason  of  the  wrongful  repudiation  of  said 
contracts  by  the  city,  and  its  wrongful  acts 
In  assuming  to  forfeit  the  same,  and  in  dis- 
charging the  plaintiffs  from  further  perform- 
ance thereof,  and  preventing  them  from  fur- 
ther performing  the  same,  and  seizing  said 
work,  and  depriving  them  of  the  possession 
thereof,  the  right  of  the  said  defendant  to 
retain  the  remaining  15  per  cent  of  the 
amount  earned  and  to  be  earned  was  termi- 
nated; that  the  defendant  still  retains  said 
15  per  cent,  and  that  the  same  is  due  and 
payable  unto  plaintiffs,  but  defendants  refuse 
to  pay  the  same;  that  by  reason  of  the  con- 
duct of  the  dty  said  tools,  plant  machinery, 
fixtures,  and  equlpmont  have  become  of  no 
ralutt  to  the  plaintiffs  and  utterly  lost  to 


them,  whereby  they  have  suffered  damage  in 
the  sum  of  $250,000;  find  that  there  is  due 
to  them  from  the  city  on  account  of  the  non- 
performance of  said  contract  a  large  sum  of 
money,  to  wit  $650,000,  being  the  amount  of' 
damage  by  reason  of  the  wrongful  termina- 
tion, abandonment  and  forfeiture  of  the  con- 
tracts, and  prevention  of  plaintiffs  from  com- 
pleting the  same,  and  by  reason  of  the  prem- 
ises the  city  became  indebted  to  the  plaintiffs 
in  the  sum  of  $1,000,000. 

The  fifth  additional  count  to  the  declara- 
tion makes  the  same  allegations  as  the  fourth 
additional  count  except  that  it  goes  into 
more  detail,  giving  figures  and  amounts  as 
set  up  in  the  itemized  bill  of  particulars  filed 
with  the  declaration.  It  sets  up  the  same 
allegations  in  regard  to  the  refusal  to  give 
estimates,  to  pay  the  amounts  mentioned  In 
the  alleged  supplemental  contract,  and  also 
charges  the  giving  of  fraudulent  and  pre- 
tended estimates.  It  also  seta  up  "that  said 
original  contract  was  so  modified  that  said 
supplemental  agreement  proposition,  resolu- 
tion, and  stipulation  were  by  the  mutual 
agreement  and  consent  of  the  parties  sub- 
stituted for,  and  accepted  and  adopted  as,  the 
written  orders  for  extra  work  required  by 
the  provisions  In  the  original  contract,"  as 
above  set  forth.  It  also  alleges  that  said  re- 
quirements of  said  original  contract  in  re- 
spect to  written  orders  for  extra  work  were 
by  the  mutual  agreement  and  by  the  acts  of 
the  parties,  and  by  the  acts  of  the  defendant 
etc.,  waived  and  abandoned.  It  contains  the 
same  allegations  In  regard  to  waiver  of  the 
provision  as  to  the  delivery  to  the  commis- 
sioner of  public  works,  on  or  before  the  10th 
day  of  each  month,  of  a  written  statement  of 
amount  of  claims  for  extra  work,  as  are  con- 
tained in  the  fourth  additional  count  It  also 
adds  that  the  city  refused  to  make  said  esti- 
mates and  payments  as  aforesaid,  but  made 
such  mistaken,  Improper,  fraudulent  and 
false  estimates  for  the  said  fraudulent  pur- 
pose of  making  the  performance  of  said  con- 
tract as  so  modified,  so  burdensome,  injuri- 
ous, uuprofitable,  and  dlsaatrons  to  plaintiffs 
as  wotild  make  It  Impossible  for  plaintiffs  to 
perform  the  same,  and  as  would  induce  plain- 
tiffs to  abandon  said  contract  It  further  al- 
leges "that  by  reason  of  the  said  wrongful, 
fraudulent  and  mistaken  acts  and  miscon- 
duct of  the  defendant,  plaintiffs  have  been 
prevented  from  complettng  the  performance 
of  said  work  and  finishing  said  tunnel  within 
the  time  contemplated  by  said  contract,"  and 
that  "said  city  of  Chicago,  In  pursuance  of 
Baid  wrongful  and  fraudulent  purpose,  has 
seized  upon  certain  of  said  plants  and  ma- 
chinery, and  taken  and  appropriated  the 
same,  and  deprived  the  plaintiffs  of  the  pos- 
session thereof,"  etc.  The  fifth  additional 
count  charges  that  by  reason  of  the  alleged 
refusal  of  the  city  to  be  bound  by  the  terms 
of  said  contracts,  said  tools,  plant  machin- 
ery, fljttures,  and  equipment  have  become  of 
no  value  to  the  plaintiffs,  and  utterly  lost  to 
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them,  whereby  they  bare  suffered  damage  In 
the  sum  of  ?250,000;  that  the  city  by  Ita 
wrongful  acts  has  further  damaged  plalntUTa. 
and  is  indebted  to  plaintiffs  in  the  further 
Sum  of  $35,000  for  the  cost  of  maintenance, 
and  in  the  further  sum  of  $20,000  for  Interest 
upon  the  moneys  of  plaintiffs  invested  in  said 
plant,  etc.,  and  in  the  further  sum  of  $75,000, 
withheld  by  the  dty  from  the  payments  to 
be  made  to  plaintiffs  as  the  so-called  15  per 
cent  reserTatlon,  and  in  the  further  sum  of 
$25,000  by  depreciation  in  value  of  said  plant, 
etc.,  caused  by  the  wrongful  acts  of  the  city, 
and  in  the  further  sum  of  $100,000  for  special 
damages  to  plaintiffs  by  preventing  them 
from  completing  the  work;  and  there  is  dne 
to  plaintiffs  from  the  city  a  large  sum  of 
money,  to  wit,  $650,000,  being  the  amount  of 
damage  by  reason  of  the  wrongful  termina- 
tion of  said  contracts  and  the  prevention  of 
plaintiffs  from  completing  the  same;  and 
that  the  city  is  indebted  to  the  plaintiffs  iu 
the  sum  of  $1,000,000,  etc. 

On  July  6,  1899,  the  city  filed  an  amended 
copy  of  account  in  support  of  their  plea  of 
set-off.  The  city  also  filed  on  July  6,  1899, 
a  plea  of  the  general  issue,  sworn  to,  and  a 
further  plea  setting  up  the  execution  of  the 
contract  of  October  19,  1895,  and  the  speci- 
fications thereto  attached,  and  alleging  that 
said  contract  of  October  19,  1895,  constituted 
and  was  the  only  promise  and  undertaking 
of  the  city  referred  to  and  charged  in  said 
counts,  and  each  of  them,  and  that  no  other 
or  different  contract,  undertaking,  or  promise 
than  as  contained  in  said  instrument  in  writ- 
ing dated  October  19,  1895,  was  ever  made 
by  the  city  to  or  with  the  plaintiffs,  or  any 
of  them,  etc. 

2.  The  effect  of  the  new  allegations  made 
by  the  fourth  and  fifth  additional  counts  to 
the  declaration,  and  of  the  new  issues  formed 
by  such  allegations  during  the  trial  and  at  a 
time  when  the  trial  of  the  cause  was  ap- 
proaching its  close.  The  original  contract  of 
October  19,  1895,  which  is  admitted  by  both 
Rides  to  liave  been  executed  and  to  be  bind- 
ing upon  both  parties,  provides,  among  other 
things,  that  "no  payment  will  be  made  for 
any  extra  work  not  specified  in  this  contract, 
unless  such  extra  work  shall  have  been  done 
by  the  written  order  of  the  commissioner  of 
public  works,  to  be  attached  to  such  contract, 
directing  the  same,  and  stating  that  such 
work  is  not  included  in  the  contract,  what 
the  extras  are,  and  that  such  extras  are  nec- 
essary for  the  proper  completion  of,  or  for 
the  security  of  the  work  previously  done,  and 
the  reasons  therefor."  The  additional  counts, 
filed  on  July  3,  1899,  after  the  trial  of  the 
cause  had  lasted  some  11  days,  averred  "that 
said  original  contract  was  so  modified  that 
said  supplemental  agreement,  proposition, 
resolution,  and  stipulation  were,  by  the  mu- 
tual agreement  and  consent  of  the  parties, 
substituted  for,  and  accepted  and  adopted  as, 
the  written  orders  for  extra  work  required  by 


the  provisionB  in  the  original  contract,"  as 
above  quoted. 

The  first  instruction  given  for  the  plaintiffs 
upon  the  trial  below  was  as  follows:  "The 
Jury  are  instructed  that  if  they  believe,  from 
the  evidence,  that  plaintiffs  perfornaed  labor 
and  furnished  materials  for  the  city  of  Chi- 
cago in  the  construction  of  section  3  of  tbe 
northwest  land  tunnel  in  question  under  and 
In  accordance  with  the  terms  of  a  contract 
or  contracts  therefor  between  the  plaintiffs 
and  the  defendant,  as  alleged  in  the  declara- 
tion, or  any  count  thereof,  and  that  tbe 
plaintiffs  have  not  been  paid  therefor,-  then 
tbe  plaintiffs  are  entitled  to  recover  herein 
for  the  same  at  the  price  or  prices  fixed  by 
such  contract  or  contracts  therefor."  By 
this  instruction  the  attention  of  the  jury  was 
called  specifically  to  "the  terms  of  a  contract 
or  contracts  •  •  *  as  alleged  in  the  dec- 
laration or  any  count  thereof."  The  (onrth 
and  fifth  additional  counts,  filed  in  the  midst 
of  the  trial,  were  as  much  a  part  of  the 
declaration  as  any  of  the  other  counts  there- 
of, and  are  included  within  the  meaning  of 
the  expression  "any  count  thereof."  There- 
fore the  minds  of  the  Jury  were  directed  to 
the  new  contract  set  up  in  the  new  and  ad- 
ditional counts.  These  counts  alleged  that 
there  was  an  agreement  between  the  parties, 
by  the  terms  of  which  the  supplemental 
agreement  of  May  17,  1897,  and  the  propo- 
sition to  the  mayor  of  June  28,  1898,  and 
the  resolution  of  July  11, 1898,  and  the  stipn- 
lation  made  on  October  8,  1898,  wore  sub- 
stituted for,  and  accepted  and  adopted  as. 
the  written  orders  for  extra  work,  required 
by  the  original  contract  There  is  no  evi- 
dence whatever  in  the  record,  so  far  as  we 
have  been  able  to  discover,  that  any  agree- 
ment was  made  between  the  city  and  the 
plaintiffs  by  which  the  documents  and  In- 
struments last  referred  to  were  to  be  regard- 
ed as  substitutes  for  the  written  orders  re- 
quired by  the  contract  of  October  19,  1893. 
The  first  instruction  given  for  the  plaintiffs 
was  broad  enough  In  its  terms  to  inclnde 
this  contract  and,  as  applicable  to  that  con- 
tract, the  instruction  was  erroneous  because 
there  was  no  evidence  upon  which  to  base 
it  By  the  instruction  the  right  of  tbe  plain- 
tiffs to  recover  was  based  upon  the  con- 
dition that  they  had  performed  labor  and 
furnished  materials  In  accordance  with  the 
terms  of  any  contract  mentioned  in  any  count 
of  the  declaration.  The  contractors  were  not 
to  be  paid  for  extra  work,  except  where  it 
was  done  by  the  written  order  of  the  com- 
missioner of  public  works.  Tbe  first  instmc- 
tlon  told  the  jury  that  the  parties  had  agreed 
to  accept  certain  Instruments  in  writing  as 
substitutes  for  the  written  orders  so  requir- 
ed. There  being  no  evidence  to  support  tbe 
existence  of  any  such  contract  as  that,  the 
instruction  was  wrong. 

Again,  the  additional  counts  charge  the  cltj 
with  making  false  and  fraudulent  estimates 


Digitized  by 


Google 


lU.) 


OITT  OF  CHICAGO  T,  McKBXDHNHT. 


975 


for  the  frandulent  purpose  of  depriving  plain- 
tifTs  of  the  compensation  to  which  they  were 
entitled,  and  for  the  purpose  of  making  the 
contracts  so  burdensome  and  unprofitable  to 
them  as  to  compel  them  to  abandon  the 
worl:.  So  far  as  we  have  been  able  to  dis- 
cover, there  was  no  proof  whatever  In  the 
record  to  sustain  this  allegation  of  the  ad- 
ditional counts.  The  notice  of  the  fwfelture 
of  the  contract  of  October  19,  1895,  attached 
as  an  exhibit  to  the  fourth  additional  count, 
is  alleged  to  have  been  served  upon  the 
plaintiffs  as  a  part  of  the  alleged  fraudulent 
conduct  of  the  city  as  thus  specified.  By  the 
terms  of  the  contract  of  October  19,  1895, 
It  was  provided  that  If  the  rate  at  which 
the  work  should  be  performed  should  not, 
In  the  Judgment  of  the  commissioner  of  pub- 
lic works,  be  such  as  to  insure  its  progress 
and  completion  In  the  time  and  manner  stip- 
ulated, or  If  the  work  should  be  wholly  or 
Jn  part  lmpr<^perly  constructed,  the  commis- 
sioner of  public  works  of  the  city  had  the 
right  to  declare  the  contract  forfeited  as  to  a 
portion  or  the  whole  of  the  work  and  to 
relet  the  same.  In  pursuance  of  the  power 
conferred  by  the  original  contract  the  notice 
of  forfdture  was  served,  and  yet  the  giving 
of  that  notice,  and  the  action  of  the  city 
taken  under  and  in  pursuance  of  it,  are 
charged  In  the  additional  counts  to  be  the 
culmination  of  a  fraudulent  scheme  to  com- 
pel the  plaintiffs  to  abandon  the  work.  The 
fifth  instruction  given  for  the  plaintiffs  be- 
gins as  follows:  "If  the  Jury  believe  from 
the  evidence  that  the  defendant  wrongfully 
seized  and  appropriated  to  its  own  use  the 
plant  or  property  of  the  plaintiffs,  in  manner 
and  form  as  averred  in  the  declaration,  or 
any  count  thereof,  then  the  plaintiffs  are  en- 
titled to  recover,"  etc.  By  this  Instruction 
the  attention  of  the  Jury  was  directed  to  the 
additional  counts,  which  charged  the  fraud 
therein  alleged  against  the  city.  The  right 
of  the  plaintiffs  to  recover  was  conditioned 
upon  the  finding  of  the  Jury  that  the  city 
liad  seized  the  plant  of  the  plaintiffs  In  pur- 
suance of  a  fraudulent  scheme  to  compel  the 
plaintiffs  to  quit  the  work.  As  there  was  no 
evidence  whatever  of  any  such  fraudulent 
scheme  on  the  part  of  the  city,  this  instruc- 
tion clearly  was  not  based  upon  the  evidence. 
3.  One  Of  the  principal  questions  in  the 
case  relates  to  the  alleged  contract  of  May 
17,  1897.  It  Is  claimed  by  appellees  that  the 
-contract  was  valid  and  a  binding  obligation 
upon  the  city.  On  the  other  hand,  It  is  con- 
tended by  the  city  that  the  contract  was 
void  and  Invalid,  and  that  the  city  was  not 
tMund  thereby,  or  by  any  of  the  actions  of 
the  parties  taken  thereunder.  The  contract 
of  May  17,  1897,  was  signed  by  the  mem- 
bers of  the  firm  of  Weir,  McKechney  &  Co., 
the  contractors,  but  was  never  signed  by  the 
-city  of  Chicago,  or  by  any  of  its  officials.  It 
was  claimed  by  the  contractors  that,  after 
making  excavations  for  the  purpose  of  con- 
structing the  tunnel  In  rock  and  In  earth  sep- 


arately, they  began  to  make  their  excava- 
tions through  a  new  material,  called  by  them 
"conglomerate,"  a  substance  claimed  by  them 
to  be  like  neither  rock  nor  earth,  but  classi- 
fied as  "material  encountered  in  earth  tunnel 
that  Is  rock  or  of  such  a  nature  that  it  is 
classified  as  rock."  One  of  the  witnesses  de- 
fined "conglomerate"  as  "rock  formed  by  the 
cementing  together  of  gravel  stones  and 
boulders  by  argillaceous  and  siUcious  ce- 
ment, making  it  rock;  a  homogeneous  mass, 
so  that,  when  it  breaks,  it  doesn't  separate 
the  pebbles,  but  breaks  as  one  mass."  "Con- 
glomerate" is  defined  as  rock  composed  of 
particles  of  pre-ezlsteut  rocks  cemented  to- 
gether, so  as  to  make  a  uniformly  solid  sub- 
stance. 1  Cent  Diet  p.  1191;  Webster's 
Int.  Diet  tit  "Conglomerate";  Standard 
Diet,  same  title.  The  contractors  claimed 
that  this  conglomerate  substance  or  material 
was  not  provided  for  In  the  original  contract 
of  October  19,  1895,  and  that  therefore,  they 
were  not  obliged  to  make  excavations  through 
It  at  the  prices  fixed  by  the  contract  of  Oc- 
tober 19,  1895.  Accordingly,  as  tlie  testi- 
mony tends  to  show,  some  verbal  arrange- 
ment was  made  with  a  former  superintend- 
ent of  public  works  of  the  city,  named  Dow- 
ney, by  which  the  contractors  were  to  be 
allowed  $S,  instead  of  $2,  per  cubic  yard  for 
rock  excavation,  and  $10  per  cubic  yard  for 
back  masonry.  Instead  of  nothing  for  such 
back  masonry.  The  price  allowed  by  the 
contract  of  October  19, 1895,  for  rock  excava- 
tion over  and  above  cost  of  lineal  foot  of  tun- 
nel or  shaft,  was  $2  per  cable  yard,  'so  that 
the  allowance  of  16  per  cubic  yard  by  the 
alleged  contract  of  May  17,  1897,  was  an 
increase  over  the  amount  allowed  by  the 
former  contract.  As  will  appear  hereafter, 
the  contract  of  October  19,  1895,  allowed 
nothing  for  back  masonry,  and  the  alleged 
contract  of  May  17,  1897,  in  providing  for  a 
payment  to  the  contractors  of  $10  per  cubic 
yard  for  such  back  masonry,  made  a  material 
change  in  the  terms  of  the  former  contract 
in  this  respect.  Some  time  in  AprU,  1897, 
Downey  went  out  of  office,  and  a  new  super- 
intendent of  public  works  by  the  name  of 
McGann  was  appointed  by  the  mayor.  The 
unsigned  contract  of  May  17,  1897,  was  pre- 
pared by  the  contractors,  or  in  their  interest, 
as  embodying  the  former  verbal  arrangement 
with  Superintendent  Downey.  The  contract 
Of  May  17, 1897,  after  being  drafted  and  sign- 
ed by  Weir,  McKechney  &  Co.,  was  presented 
to  Superintendent  McQann,  but  was  never 
signed  by  any  city  official.  McGann  testifies 
that  he  never  said  that  he  would  sign  the 
contract  of  May  17,  1897,  or  execute  It;  that 
he  never  asked  McKechney  to  sign  it;  that' 
its  terms  were  never  agreed  to  or  assented  to 
by  him. 

The  question,  then,  arises  as  to  whether 
this  alleged  contract  of  May  17,  1897,  which 
was  never  signed  by  the  city,  or  any  of  Its 
officials,  was  a  valid  and  binding  contract 
80  far  as  the  city  was  concerned.  Undoubtj 
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edly  the  city  officials,  after  May  17,  1897, 
paid ,  from  time  to  time  to  the  contractors 
for  material  encountered  in  earth  tunnel  that 
was  rock,  or  of  such  a  nature  that  it  was 
classifled  as  rock,  at  the  rate  of  |6  per  cubic 
yard  in  addition  to  the  lineal  foot  price;  and 
also,  In  earth  tunnel,  or  in  tunnel  which  was 
excavated  partly  in  earth  and  partly  in  rock, 
where  extra  masonry  was  directed  to  be  pla- 
ced between  the  upper  quarters  outside  the 
regular  specified  rings  of  brick  work  of  the 
tunnel  and  the  crown  bars  or  planks  to  pro- 
tect the  work,  the  city  paid  the  contractors 
the  price  of  $10  per  cubic  yard  for  such  back 
masonry.  Such  back  masonry  Is  thus  defin- 
ed In  City  of  CJhlcago  v.  Weir,  165  111.  582, 
46  N.  E.  725:  "In  blasting  the  opening  In 
the  rock  for  the  tunnel,  owing  to  the  forma- 
tion of  the  rock,  the  opening  was  in  many 
places  made  larger  than  was  required  for 
the  tunnel.  This  space  had  to  be  filled  up 
with  brick  work,  which  Is  called  'back  ma- 
sonry.' "  But  the  evidence  tends  to  show 
that  these  amounts  of  $6  per  cubic  yard  for 
rock  excavations  and  $10  per  cubic  yard  for 
back  masonry  were  paid  by  the  city  In  order 
to  secure  a  continuation  of  the  construction 
of  the  tunnel  and  prevent  the  stoppages  of 
work  by  the  contractors  which  had  occurred. 
Such  amounts,  if  In  excess  of  what  the  city 
was  authorized  to  pay,  were  to  be  paid  back 
to  the  city,  or  to  be  deducted,  from  the  mon- 
eys due  to  the  contractors,  which  were  held 
In  reserve.  In  the  case  of  City  of  Chicago 
V.  Welr,  supra,  this  court  had  decided  that, 
where  an  overpayment  Iiad  been  made  upon 
this  same  contract  of  October  19,  1895,  by 
the  city  to  the  contractors,  such  overpayment 
might  properly  be  deducted  from  whatever 
sum  might  be  due  to  the  contractors  for  any 
•portion  of  the  work.  The  contract  of  Octo- 
ber 19,  1895,  had  provided  that.  If  the  rate  of 
progress  In  the  construction  of  the  tunnel 
should  be  satisfactory  to  the  commissioner 
of  pubUc  works,  estimates  In  the  usual  form 
would  be  Issued  to  the  contractors,  during 
the  making  of  the  Improvements,  for  85  per 
cent,  of  the  value  of  the  work  done  and  In 
place  at  the  time  of  Issuing  such  estimates, 
and  the  remaining  fifteen  per  cent^  should 
be  reserved  until  the  final  completion  and  ac- 
ceptance of  said  work.  The  Intention  was 
that  any  overpayments  which  might  be  made 
should  be  taken  by  the  city  out  of  the  15  per 
cent  so  reserved.  The  fact,  therefore,  that 
the  dty  may  have  paid  out  from  time  to  time 
the  amounts  named  In  the  contract  of  May 
17,  1897,  did  not  establish  the  adoption  or  ac- 
ceptance of  that  contract  by  the  city  as  a 
binding  obligation. 

The  main  ground  upon  which  It  Is  claimed 
by  appellees  that  the  contract  of  May  17, 
1897,  though  never  signed  by  the  city,  or 
any  of  Its  officials,  was  binding  upon  the 
city.  Is  an  alleged  ratification  of  that  con- 
tract, claimed  to  have  been  made  by  certain 
proceedings  taken  by  the  city  council  and 
some  of  the  city  officials  subsequently  to 


May  17,  1897.  The  principal  question,  there- 
fore, to  be  considered  In  determining  wheth- 
er or  not  the  contract  of  May  17,  1897,  was 
binding  upon  the  city,  Is  the  question  wheth- 
er or  not  that  contract  was  In  any  way  rati- 
fied by  the  city.  The  proceedings  taken  by 
the  city  and  its  officials,  which  are  alleged 
to  amount  to  such  ratification,  were  enb- 
Btantially  as  follows:  On  May  23,  1897,  as 
we  understand  the  record,  the  city  council 
appointed  a  committee  to  investigate  the  mat- 
tee  of  the  delay  In  the  construction  of  the 
northwest  land  tunnel.  This  committee  made 
a  report  to  the  city  council  on  or  about  July 
11,  1898,  accompanying  their  report  by  a 
letter  written  to  the  mayor  of  the  dty  on 
June  28,  1898,  by  Weir,  McKechney  &  Co., 
and  also  accompanied  by  a  letter,  dated  July 
9,  1898,  written  to  the  mayor  of  the  city  by 
a  special  counsel,  who  appears  to  have  been 
appointed  by  the  mayor  for  the  purpose  of 
investigating  the  matter.  The  report  made 
by  the  committee  to  the  council  on  July  11. 
1898,  was  concurred  in  by  the  dty  c6uncil 
by  a  vote  of  64  aldermen  in  favor  of  snch 
concurrence,  there  being  no  vote  against  it. 
At  the  same  time,  to  wit,  on  July  11,  1898. 
the  city  council  adopted  a  resolution  in  re- 
lation to  this  matter.  Subsequently,  on  Octo- 
ber 8,  1898,  a  new  contract  was  signed  by 
Weir,  McKechney  &  Co.,  and  by  the  dty  of 
Chicago  by  its  commissioner  of  public  works, 
which  latter  contract  was  approved  by  the 
mayor.  The  report  of  the  committee  to  the 
dty  council,  with  its  accompanying  letters, 
the  resolution  adopted  by  the  city  coundl  on 
July  11.  1898,  and  the  alleged  contract  of 
October  8,  1898,  are  all  set  out  in  full  In  the 
statement  preceding  this  opinion.  We  are 
unable,  however,  to  see  that  there  Is  any- 
thing In  these  documents  or  proceedings 
which  amounts  to  a  ratification  by  the  dty 
of  the  contract  of  May  17,  1897.  On  the 
contrary,  all  these  proceedings  and  documents 
expressly  reserve  the  validity  of  that  con- 
tract as  a  question  to  he  thereafter  deter- 
mtaed,  and  refer  to  it  as  a  question  at  issue 
between  the  parties  and  not  yet  settled.  For 
instance,  in  the  report  made  by  the  commit- 
tee to  the  common  council,  which  recom- 
mends that  an  arrangement  be  made  with 
the  contractors  to  at  once  proceed  in  the 
work  of  completing  section  3  of  said  tunnel, 
the  sixth  recommendation  Is  "that  the  plead- 
ings in  the  pending  suits  between  said  con- 
tractors and  the  dty  be  so  changed  as  to 
cover  and  settle  all  controversies  and  mat- 
ters at  Issue  between  the  dty  and  said  con- 
tractors up  to  the  time  of  the  trial  ot  said 
suits,  and  •  •  •  that  upon  the  hearing  of 
said  suits  all  questions  in  controversy  shall 
be  open  for  determination  and  decision,  with- 
out prejudice  to  either  party  by  the  making 
of  the  arrangement  under  which  work  la  re- 
sumed, and  the  making  of  any  payments 
thereunder,  so  that  the  final  Judgment  or  de- 
cree may  be  In  accordance  with  the  rights  of 
the  parties  upon  the  merits,  aa  determined 
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by  tbe  conrt,  independent  of  such  arrai^e- 
ment  for  the  resumption  of  tbe  work;  In  tbe 
final  adjustment  tbe  city  to  receive  credit  for 
all  moneys  paid  to  said  contractors  on  any 
account  in  connection  witb  tbe  constraction 
of  said  section  3,  and  judfment  to  be  ren- 
dered, if  at  all,  against  tbe  city  for  tbe  bal- 
ance dne,  and,  in  tbe  event  tliat  an  overpay- 
ment sball  be  found  to  bave  been  made,  tbe 
city  to  be  entitled  to  recover  tbe  amount  of 
sucb  overpayment"  It  is  quite  clear,  from 
tbis  language,  tbat  tbe  arrangement  proposed 
by  tbe  committee  vyas  to  be  subject  to  tbe 
future  determination  of  tbe  questions  at  is- 
sue between  tbe  parties.  The  questions  tbus 
In  controveray  were  to  remain  open  for  de- 
termination and  decision,  and  were  not  to  be 
prejudiced  by  the  making  of  the  arrange- 
ment recommended  by  tbe  committee.  Tbe 
judgment  or  decree  to  be  thereafter  rendered 
in  tbe  pending  litigation  was  to  be  In  ac- 
cordance with  tbe  rights  of  the  parties,  as 
determined  by  tbe  court  upon  tbe  merits, 
without  reference  to,  and  independent  of,  tbe 
arrangement  recommended  by  tbe  committee 
for  tbe  resumption  of  tbe  work.  Tbe  sixth 
recommendation  of  tbe  committee  expressly 
recognized  tbe  fact  that  overpayments  might 
be  found  to  have  been  made,  and  tbat,  if  it 
was  finally  determined  that  sucb  overpay- 
ments bad  been  made,  the  city  was  to  be  en- 
titled to  recover  tbe  amount  of  the  same. 

What  were  the  matters  then  at  issue  be- 
tween the  contractors  and  tbe  city,  which 
were  recognized  as  pending  on  July  11,  189S, 
when  the  report  was  made?  The  pleadings 
already  set  forth  show  to  some  extent  what 
those  issues  were.  On  March  11,  1808,  in 
the  present  suit,  being  tbe  case  at  bar,  tbe 
city  filed  a  plea  of  tbe  general  issue,  sworn 
to,  and  also  a  second  plea,  averring.  In  sub- 
stance, tbat  the  contract  of  October  19,  1895, 
was  the  only  contract  made  by  the  city  with 
Weir,  McKechney  &  Co.,  the  contractors.  It 
is  expressly  averred  in  that  second  plea,  filed 
on  March  11,  1898,  that  no  other  or  differ- 
ent contract;  agreement,  undertaking,  or 
promise  than  as  contained  in  the  contract  of 
October  19,  1895,  with  the  specifications  at- 
tached, was  ever  made  by  the  city  with  tbe 
contractors,  or  any  or  either  of  them.  This 
was,  BubstantlaUy  and  in  effect,  a  denial  that 
tbe  city  had  ever  executed  or  intended  to  be 
liound  by  the  contract  of  May  17,  1897. 
Therefore  one  of  tbe  matters  at  issue  be- 
tween tbe  city  and  the  contractors  on  July 
11,  1898,  was  the  question  whether  tbe  con- 
tract of  May  17,  1897,  was  binding  or  not 
The  fonrtb  plea,  filed  on  March  11,  1898,  by 
the  city,  was  a  plea  of  set-off,  alleging  over- 
payments made  by  tbe  city  to  the  contractors, 
thus  repudiating  the  idea  that  such  payments 
were  made  under  and  in  pursuance  of  the 
contract  of  May  17,  1897.  Now,  then,  as  one 
of  the  issues  between  the  parties  was  tbe 
validity  of  tbe  contract  of  May  17,  1897,  and 
as  nothing  stated  in  the  report  or  in  the  rec- 
ommendntions  of  the  report,  was  to  prejudice 
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in  any  way  tbe  future  determination  of  tbat 
issue,  how  can  it  be  said  tbat  the  report  of 
the  committee  was  a  ratification  of  the  con- 
tract of  May  17,  1897?  On  the  contrary,  it 
was  an  express  reservation  of  the  validity 
of  that  contract  for  the  future  determination 
of  tbe  court.  All  the  other  pleas  filed  by  the 
city,  as  will  be  seen  by  an  examination  of  the 
statement  heretofore  made,  set  up  tbe  fact 
that  tbe  only  contract  made  between  the  city 
and  tbe  contractors,  which  the  city  regarded 
as  binding  upon  it  was  the  contract  of  Oc- 
tober 19,  1895,  thereby  denying  the  binding 
force  of  the  alleged  contract  of  May  17,  1897, 
upon  the  city.  Again,  in  tbe  answer  filed  by 
tbe  city  in  April,  1898,  to  the  bUl  filed  by  the 
contractors  in  tbe  superior  court,  the  city  al- 
leged and  claimed  that  tbe  agreement  of 
May  17,  1897,  was  void.  Sucb  was  the  con- 
tention of  tbe  city  at  every  stage  of  the  pro- 
ceedings thereafter  and  theretofore.  The 
resolution  adopted  by  the  dty  council  on  July 
11,  1898,  contains  the  same  reservation  as  the 
report  of  the  committee  upon  the  subject  of 
the  questions  at  issue  between  tbe  city  and 
the  coritractors.  By  the  terms  of  tbat  reso- 
lution it  was  resolved  "tbat  the  commissioner 
of  public  works  be,  and  he  is  hereby,  au- 
thorized, in  making  estimates  for  work  done 
by  Weir,  McKechney  &  Co.  on  section  3  of 
the  northwest  land  tunnel,  pending  the  set- 
tlement of  tbe  questions  at  issue  between 
said  contractors  and  the  city,  to  allow  said 
contractors,  in  addition  to  tbe  lineal  foot 
price,  where  the  tunnel  Is  in  earth,  |6  per 
cubic  yard  for  rock  and  for  all  material 
which  shall  be  classified  as  rock,  and  where 
tbe  timnel  is  in  earth,  or  partly  in  earth  and 
partly  in  rock,  to  allow  said  contractors  $10 
per  cubic  yard  for  all  extra  masonry  directed 
to  be  placed  between  the  upper  quarters  out- 
side of  the  regular  specified  rings  of  brick 
work  of  the  tunnel  and  the  crown  bars  or 
plank  to  protect  tbe  work;  the  making  of 
said  estimates  in  said  manner  and  payments 
made  thereon  to  be  without  prejudice  to  the- 
rights  of  the  city,  and  in  no  wise  to  affect 
tbe  determination  of  the  questions  at  issue 
between  the  city  and  said  contractors."  This 
resolution  states  that  the  allowance  to  be- 
made  to  tbe  contractors  is  in  no  wise  to  af- 
fect the  determination  of  the  questions  at  is- 
sue between  the  city  and  tbe  contractors, 
and,  as  the  main  question  in  issue  between 
them  at  tliat  time  was  the  validity  of  the 
contract  of  May  17,  1897,  tbe  resolution  was 
in  no  sense  a  ratification  of  that  contract 
The  same  reservation  as  to  tbe  determination 
of  the  matters  then  at  issue  between  the  city 
and  the  contractors  is  made  in  the  letter  of 
the  contractors  to  the  mayor,  dated  June 
28,  1898,  and  in  the  letter  of  special  counsel 
to  the  mayor,  dated  July  9,  1898.  Again,  the 
contract  of  October  8, 1898,  contains  the  sam» 
reservation.  Tbe  third  clause  of  that  con- 
tract provides,  as  the, sixth  recommendation 
of  the  report  of  the  committee  of  the  com- 
mon council  provided,  that  "all  questions  in 
controversy  shall  be  open  for  determination 
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and  decision,  without  prejudice  to  either  par- 
ty by  the  making  of  the  arrangement  under 
which  work  has  been  resumed,  and  the  mak- 
ing of  any  payment  thereunder,  so  that  the 
final  Judgment  or  decree  may  l>e  In  accord- 
ance with  the  rights  of  the  parties  upon  the 
merits,  as  determined  by  the  court.  Inde- 
pendent of  such  arrangement  for  the  resump- 
tion of  work.  In  the  final  adjustment  the 
city  shall  be  entitled  to  receive  credit  for  all 
moneys  paid  to  said  contractors  on  any  ac- 
count, in  connection  with  the  construction  of 
said  section  3;  Judgment  to  be  rendered,  If 
at  all,  against  the  city,  for  the  balance  due, 
and,  in  the  event  that  an  overpayment  Shall 
be  found  to  have  been  made,  the  city  to  be 
entitled  to  recover  the  amount  of  such  over- 
payment" Inasmuch  as  the  contract  of  Oc- 
tober 8,  1898,  states  that  the  arrangement 
therein  referred  to  is  to  be  without  prejudice 
to  the  questions  at  issue  between  the  parties, 
and  inasmuch  as  the  validity  of  the  contract 
of  May  17, 1897,  was  one  of  the  questions  at 
Issue,  it  cannot  be  said  that  the  contract  of 
October  8,  1898,  was  a  ratification  of  the  con- 
tract of  May  17,  1897.  Instead  of  being  a 
ratification.  It  left  the  validity  of  that  con- 
tract, as  did  all  the  other  documents  and  pro- 
ceedings, for  the  future  determination  of  the 
court. 

Whether  or  not  the  resolution  of  July  11, 
1898,  or  the  report  of  the  committee  which 
preceded  It,  or  the  agreement  of  October  8, 
1898,  which  followed  it,  were  valid  and  bind- 
ing upon  the  city,  so  far  as  they  authorized 
the  payment  to  the  contractors  of  $6  per  cu- 
bic yard  for  rock  and  for  ^11  material  which 
Rhould  be  classified  as  rock,  in  addition  to  the 
lineal  foot  price  where  the  tunnel  was  In 
earth,  and  so  far  as  they  authorized  the  pay- 
ment to  the  contractors  of  $10  per  cubic  yard 
for  extra  or  back  masonry,  they  had  no  ref- 
erence to  the  payments  which  had  been  made 
or  to  matters  which  had  taken  place  prior  to 
July  11, 1898.  The  report,  the  resolution,  and 
the  agreement  of  October  8,  1898,  all  refer  to 
the  future.  For  Instance,  the  fifth  section 
of  the  report  of  the  committee  recommends 
that  the  commissioner  of  public  works  issue 
estimates  in  regular  form  twice  each  month 
for  work  "which  may  hereafter  be  done." 
The  resolution  of  .Tuly  11,  1898,  provides  that 
the  commissioner  of  public  works  "Is  hereby 
authorized,  In  making  estimates  for  work 
done  by  Weir,  McKechney  &  Co.,  •  •  • 
to  allow  such  contractors,"  etc.  The  refer- 
ence is  to  estimates  thereafter  to  be  made 
and  to  allowances  thereafter  to  be  made. 
So,  also,  the  agreement  of  October  8,  1898, 
expressly  provides  that  only  work  done  since 
July  11,  1898,  has  been  done  In  performance 
of  the  arrangement  anthorhsed  by  .the  city 
council.  Such  agreement  also  expressly  pro- 
vides that  all  payments  made  by  the  city  to 
the  contractors  since  July  11,  1898,  have  been 
made  under  the  arrangement  so  authorized. 
The  second  paragraph  of  the  agreement  also 
provides  that  the  contractors  "agree  to  pro- 
eeed  and  complete  the  work  called  for  by 


their  said  contract  under  the  said  arrange- 
ment; it  being  agreed  that  the  commissioner 
of  public  works  shall  issue  estimates  in  the 
regular  form  twice  each  month  for  work  that 
may  be  done  hereafter,  the  city  paying  on 
such  estimates  only  the  cost  of  the  expense 
of  such  work,  and  in  no  event  paying  more 
than  the  amount  called  for  by  such  esti- 
mates." Here,  also,  the  transactions  referred 
to  are  transactions  that  are  to  take  place  in 
the  future.  The  estimates  to  be  issued  are 
estimates  to  be  issued  after  October  8,  1898. 
Inasmuch,  therefore,  as  the  report  and  ita 
accompanying  letters,  and  the  resolution,  and 
the  agreement  of  October  8,  1898,  ail  refer  to 
future  transactions  taking  place  after  July 
11,  1898,  they  can  in  no  sense  refer  to  pay- 
ments made  by  the  city  to  the  contractors 
theretofore,  or  to  any  occurrences  taking 
place  between  the  city  and  the  contractors 
theretofore,  or  to  any  supposed  compliance 
with  the  contract  of  May  17, 1897.  The  char- 
acter of  these  proceedings  and  documeatB,  as 
contemplating  and  referring  to  future  trans- 
actions, negatives  the  idea  tliat  there  was 
any  intention  on  the  part  of  the  city  to  rati- 
fy the  contract  of  May  17,  1887,  or  any  pay- 
ments made  before  July  11,  1898,  to  the  con- 
tractors. The  references  in  the  report  of  the 
committee  to  the  common  council,  to  the 
contract  of  May  17,  1897,  were  merely  ex- 
pressions of  opinion  by  the  members  of  the 
council  voting  to  concur  in  the  report;  but 
the  concurrence  of  the  council  in  the  report 
of  the  committee  did  not  bind  the  city  as  a 
legislative  act.  "A  municipal  corporation,  by 
accepting— that  Is,  receiving— the  report  of  a 
committee  of  Inquiry,  does  not  admit  the 
truth  of  the  facts  stated  therein;  and  such 
a  report,  though  accepted  by  a  vote  of  the 
corporation.  Is  not  admissible  In  evidence 
against  it"  1  Dillon,  Mun.  Corp.  (4th  Ed.)  $ 
305. 

It  being  true,  then,  that  there  was  no  rati- 
fication by  the  city  In  the  manner  claimed 
of  the  contract  of  May  17,  1897,  it  cannot  be 
said  that  the  contract,  never  having  been 
signed  by  the  city  or  any  of  Its  officials,  was 
binding  upon  the  city.  .If  any  arrangement 
at  all  of  the  kind  set  forth  in  the  alleged 
contract  of  May  17,  1897,  existed  between  the 
city  and  the  contractors.  It  was  purely  ver- 
bal, and  rested  In  parol  so  far  as  the  city  is 
concerned.  As  the  contract  of  May  17,  1897. 
materially  changed  the  contract  of  October 
19,  1893,  which  is  admitted  by  both  parties 
to  be  a  valid  and  binding  contract,  were  the 
changes  so  made  valid  and  binding  upon  the 
city,  or  authorized  by  any  of  the  terms  of  the 
contract  of  October  19,  1895?  We  are  un- 
able to  see  how  the  contract  of  May  17,  1897, 
can  be  regarded  as  a  valid  and  binding  con- 
tract, as  against  the  city,  in  view  of  the  pro- 
visions of  the  contract  of  October  19.  1895, 
and  of  the  previous  decisions  of  this  court 
so  far  as  the  following  provision  of  the  con- 
tract of  May  17,  1897,  is  concerned,  to  wit: 
"Fifth.  In  earth  tunnel,  or  in  tunnel  which 
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is  excavated  partly  in  eartb  and  partly  in 
rock,  where  extra  masonry  is  directed  to  be 
placed  between  tlie  upper  quarters,  outside 
tlie  regular  Bpeclfled  rings  of  briclcwork  of 
tlie  tunnei  and  tlie  crown  bars  or  planks  to 
protect  tlie  work,  the  same  shall  be  allowed 
and  estimated  at  the  price  of  !flO  per  cubic 
yard."  The  specifleaUons  attached  to  the 
contract  of  October  19,  1895,  and  which  are 
thereby  expressly  made  a  part  of  said  con- 
tract, provide,  among  other  things,  as  fol- 
lows: "When  the  tunnel  is  partly  in  earth 
and  partly  In  rock,  the  contractor  will  be 
paid  ;in  additional  price  per  cubic  yard  for 
rock  excaration  over  and  above  the  unit 
price  per  lineal  foot  of  tunnel  La  earth. 
When  the  tunnel  is  in  rock,  the  brick  lining 
may,  if  deemed  secure  by  the  city  engineer, 
be  reduced  one  ring  less  of  brick,  and  in  all 
cases  the  masonry  shall  be  brought  to  a  true 
circular  section.  In  every  instance  all  spaces 
left  between  the  outside  of  the  regular  brick 
work  and  the  excavation  shall  be  filled  in 
with  solid  brick  masonry,  but  no  allowance 
will  be  made  for  such  additional  work  and 
material." 

The  specifications  provide  that  "the  tunnel 
shall  be  lined  with  brick  masonry  in  three 
rings."  The  words,  "In  every  instance  all 
spaces  left  between  the  outside  of  the  regular 
brick  work  and  the  excavation  shall  be  filled 
in  with  solid  brick  masonry,  but  no  allow- 
ance will  be  made  for  such  additional  work 
and  material,"  apply  to  excavations  in  all 
kinds  of  material,  to  wit,  to  excavations 
whe;i  the  tunnel  is  partly  in  earth  and  partly 
in  rock,  and  to  excavations  when  the  tunnel 
is  wholly  in  earth  or  wholly  in  rock.  It 
makes  no  difference,  therefore,  that  the  ex- 
cavations of  a  part  of  the  tunnel  may  have 
been  through  what  is  called  by  appellees 
"conglomerate"  substance  or  material.  By 
the  express  terms  of  the  contract  of  October 
19,  1895,  no  allowance  was  to  be  made  for 
back  masonry,  whether  the  excavation  was 
through  conglomerate  material,  or  through 
all  rock  or  all  earth.  This  provision  of  the 
contract  of  October  19.  1895,  was  construed 
and  commented  upon  by  this  court  ic  City 
of  Chicago  V.  Weir,  supra,  where  we  salcf 
(page  591,  165  III.,  page  728.  46  N.  El):  "In 
regard  to  the  question  whether  plaintiffs  are 
entitled  to  compensation  for  filling  with  ma- 
sonry the  space  between  the  brick  line  of  the 
tunnel  and  the  Irregular  excavation  of  the 
rock,  that  Is  settled  by  a  plain  provision 
found  In  the  speclflcdtions,  as  follows:  'In 
every  instance  all  spaces  left  between  the 
outside  of  the  regular  brick  work  and  the 
excavation  shall  be  filled  In  with  solid  brick 
masonry,  but  no  allowance  will  be  made  for 
such  additional  work  and  material.'  This  is 
80  plain  that  argument  in  support  of  the 
langruage  used  is  unnecessary."  It  was  also 
held  in  City  of  Chicago  v.  Weir,  supra,  that 
the  city  was  entitled  to  repayment  of  all 
money  it  was  shown  to  have  paid  out  for 
back  masonry.  Now,  then,  the  fifth  clause  of 
the  contract  of  May  17,  1897,  which  author- 


izes an  allowance  of  $10  per  cubic  yard  for 
extra  or  back  masonry,  is  in  direct  viciation 
of  the  contract  of  October  19,  1895,  which 
provides  that  in  "every  instance"  no  allow- 
ance will  be  made  for  such  back  masonry. 
The  city  oflBciala  had  no  right  or  authority 
to  make  a  verbal  agreement  or  arrangement 
with  the  contractors  which  was  in  direct  vio- 
lation of  the  contract  of  October  19,  1895, 
which  had  been  let  in  pursuance  of  the  stat- 
ute to  the  lowest  bidder  after  due  advertise- 
ment for  bids.  The  city  officials  bad  no  right 
to  agree  verbally  or  orally  to  pay  $10  per 
cubic  yard  for  back  masonry,  when  the  con- 
tract of  October  19,  1895, '  provided  that  no 
allowance  whatever  should  be  made  for  such 
back  masonry.  To  this  extent,  therefore,  the 
contract  of  May  17, 1897,  was  absolutely  void. 
It  follows  that  the  trial  court  erred  in  ad- 
mitting testimony,  the  effect  of  which  was 
to  hold  the  city  liable  for  amounts  paid  out 
for  back  masonry  at  the  rate  of  |10  per  cubic 
yard  prior  to  July  11,  1898. 

The  court  also  erred  in  giving  instructions 
to  the  Jury  which  recognized  the  validity  of 
the  contract  of  May  17,  1807.  The  first  in- 
struction told  the  Jury  "that,  if  they  be- 
lieve[d]  from  the  evidence  that  the  plaintiffs 
performed  labor  and  furnished  materials  for 
the  city  of  Chicago  In  the  construction  of 
section  3  of  the  northwest  land  tunnel  in 
question  under  and  in  accordance  with  the 
terms  of  a  contract  or  contracts  therefor  be- 
tween the  plaintiffs  and  the  defendant,  as  al- 
leged in  the  declaration  or  any  count  there- 
of, and  that  the  plaintiffs  have  not  been  paid 
therefor,  then  the  plaintiffs  are  entitled  to 
recover  herein  for  the  same  at  the  price  or 
prices  fixed  by  such  contract  or  contracts 
therefor."  The  contract  of  May  17, 1897,  was 
one  of  the  contracts  alleged  in  the  declara- 
tion, or  in  one  of  the  counts  thereof,  and  con- 
sequently the  Jury  were  told  that  the  appel- 
lees were  entitled  to  recover  for  back  ma- 
sonry at  the  price  fixed  by  the  contract  of 
May  17.  1897.  In  view  of  what  has  been 
said,  this  instruction  to  the  Jury  was  clearly 
erroneous.  For  the  same  reason,  the  trial 
court  erred  in  refusing  to  give  the  eighteenth 
Instruction  asked  by  the  city  upon  the  trial 
below.  That  Instruction  is  as  follows:  "The 
court  further  instructs  the  Jury  that  the  Jury 
cannot  allow  to  the  plaintiffs  any  compensa- 
tion in  addition  to  the  compensation  for  lineal 
foot  of  tunnel  for  any  back  masonry  placed 
behind  the  outer  rings  of  brick  work  In  any 
portion  of  the  tunnel  which  is  constructed  In 
rock." 

The  provision  in  the  unsigned  contract 
of  May  17,  1897,  In  regard  to  the  payment 
of  $6  per  cubic  yard,  In  addition  to  the  lineal 
foot  price,  for  all  material  encountered  in 
earth  tunnel  that  is  rock,  or  of  such  a  nature 
that  it  is  classified  as  rock,  presents  greater 
difficulty  than  the  provision  of  that  contract 
in  relation  to  back  masonry.  The  specifica- 
tions attached  to  the  contract  of  October  19, 
1895,  and  which  are  a  part  of  that  contract, 
contain  the  following  provision:    "When  tb& 
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tunnel  is  partly  in  earth  and  partly  in  rock, 
tlie  contractor  will  be  paid  an  additional 
price  per  cubic  yard  for  rock  excavation 
over  and  above  the  unit  price  per  lineal  foot 
of  tunnel  In  earth."  The  third  section  of  the 
contract  of  May  17,  1897,  bases  the  right  to 
charge  $G  per  cubic  yard,  in  addition  to  the 
lineal  foot  price  for  all  material  encountered 
In  earth  tunnel  that  is  rock,  or  of  such  a 
.  nature  that  it  is  classified  as  rock,  upon  the 
clause  thus  quoted  from  the  specifications. 
It  is  claimed  that  the  commissioner  of  public 
works  had  a  right  to  allow  $6  per  cubic  yard, 
because  the  contractor  was  to  be  paid  an 
additional  price  per  cubic  yard  when  the  tun- 
nel was  party  in  earth  and  partly  in  rock. 
If  this  provision  in  the  specifications  au- 
thorized an  allowance  to  the  contractors  of 
a  greater  price  than  any  named  in  the  con- 
tract of  October  19,  18D5,  such  allowance 
could  only  be  made  In  the  mode  prescribed  by 
that  contract  "Public  officers  or  agents  are 
held  more  strictly  within  their  prescribed 
powers  than  private  general  agents."  1  Dil- 
lon, Mun.  Corp.  (4th  Ed.)  S  445;  Littler  v. 
Jayne,  124  III.  123,  16  N.  B.  374;  Stuart  v. 
Cambridge,  125  Mass.  102;  Woodruff  v.  B.  & 
P.  Railroad  Co.,  108  N.  Y.  48,  14  N.  E.  832; 
GllUson  V.  Wanamaker,  140  Pa.  358,  21  Atl. 
301.  The  contract  of  October  19,  1895,  pro- 
vides, among  other  things,  as  follows:  "No 
claim  whatever  will  be  made  by  the  said  par- 
ties of  the  first  part  for  extra  work  or  mate- 
rial, or  for  a  greater  amount  of  money  than 
is  herein  stipulated  to  be  paid,  unless  some 
changes  in  or  additions  to  said  work,  requir- 
ing additional  outlay  by  said  parties  of  the 
first  part,  shall  first  have  been  ordered  in 
writing  by  the  said  commissioner  of  public 
works.  *  •  *  No  claim  whatever  will  be 
made  or  allowed  for  extra  work  or  material, 
unless  some  changes  or  additions  to  the  work- 
herein  specified  or  shown  on  the  drawings 
requiring  additional  outlay  by  the  contractor, 
shall  have  first  been  ordered  in  writing  by 
the  commissioner  of  public  works.  •  •  • 
No  payment  will  be  made  for  any  extra  work 
not  speclflpd  in  this  contract,  unless  such  ex- 
tra work  shall  have  been  done  by  the  writ- 
ten order  of  the  commissioner  of  public 
works,  to  be  attached  to  such  contract,  di- 
recting the  same  and  stating  that  such  work 
Is  not  included  in  the  contract,  what  the  ex- 
tras arel  and  that  such  extras  are  necessary 
for  the  proper  completion  of,  or  for  the  se- 
curity of,  the  work  previously  done,  and  the 
reasons  therefor."  An  allowance  of  $6  per 
cubic  yard,  as  fixed  by  the  contract  of  May 
17,  1897,  was  for  a  greater  amount  of  money 
than  was  stipulated  for  in  the  contract  of 
October  19,  1895,  and  therefore.  If  allowed  at 
all,  must  have  been  allowed  in  pursuance 
of  a  written  order.  Our  attedtlon  has  been 
called  to  no  evidence  in  the  record  showing 
that  the  commissioner  of  public  works  made 
any  such  written  order.  The  design  of  the 
contract  of  October  19,  1895,  was  to  protect 
the  city  from  claims  for  extra  work  which 


might  be  based  upon  oral  evidence  after  the 
work  was  completed.  Hence  a  mere  verbal 
arrangement  by  any  city  official  to  pay  the 
$6  per  cubic  yard  in  question  could  not  be 
binding  upon  the  city. 

Section  50,  art  9,  City  and  Village  Act 
(Starr  &  0.  Ann.  St  c.  24,  par.  166),  wbicb 
was  the  charter  of  the  city  of  Chicago  at  the 
time  the  transactions  here  involved  took 
place,  provides  that  "all  contracts  for  the 
making  of  any  public  improvement  to  be 
paid  for  in  whole  or  In  part  by  a  special  as- 
sessment, and  any  work  or  other  public  im-* 
provement  when  the  expense  thereof  shall 
exceed  $500.00,  shall  be  let  to  the  lowest  re- 
sponsible bidder.  In  the  manner  to  be  pre- 
scribed by  ordinance— such  contracts  to  be 
approved  by  the  mayor  or  president  of  the 
board  of  trustees:  provided,  however,  a.ny 
such  contract  may  be  entered  into  by  the 
proper  officer  without  advertising  for  bids, 
and  without  such  approval,  by  a  vote  of  two- 
thirds  of  all  the  aldermen  or  trustees  elect- 
ed." It  may  be  true  that  It  would  have  been 
impracticable  to  readvertise  for  bids,  and  let 
a  new  contract  for  the  excavation,  when  the 
tunnel  was  partly  in  earth  and  partly  In 
rock.  But  such  a  contract  could  have  been 
made  by  the  city  council  without  such  re- 
advertisement  and  reletting,  provided  there 
was  a  vote  in  favor  of  the  same  by  two- 
thirds  of  all  the  aldermen  elected.  It  certain- 
ly was  practicable  to  obtain  such  vote. 
What  has  been  said  upon  this  subject  so 
far,  however,  is  based  upon  the  supposition 
that  the  clause  above  quoted  from  the  speci- 
fications authorized  the  fixing  of  a  new  al- 
lowance for  the  excavation,  where  the  tun- 
nel was  partly  In  earth  and  partly  in  rock. 
Independently  of  any  price  fixed  in  the  con- 
tract of  October  19,  1895.  Under  the  circum- 
stances of  this  case,  however,  the  price  for 
excavation  through  such  conglomerate  sub- 
stance or  material  was  to  be  fixed  in  accord- 
ance with  the  terms  of  the  contract  of  Oc- 
tober 19,  1895,  and  not  by  an  oral  arrange- 
ment between  the  contractors  and  any  city 
official. 

The  specifications  provide  that  "the  tun- 
cel  will  be  located  within  the  area  shown 
colored  on  the  plat  attached  to  these  specifi- 
cations." The  specifications  also  provide  that 
"the  tunnels  shall  be  on  such  lines  and  grades 
as  may  be  determined  by  the  city  engineer. 
The  depth  of  the  center  line  of  the  tunnel 
will  be  approximately  between  seventy-five 
and  eighty-five  feet  below  the  Chicago  city 
datum."  It  is  claimed  by  the  appellees  that 
the  city  made  certain  changes  in  the  work 
specified  in  the  original  agreement,  both  as 
respects  the  depth  below  city  datum  at 
which  the  tunnel  was  to  be  constructed,  and 
also  as  respects  the  course  or  direction  of  sec- 
tion 3  of  the  tunnel.  In  other  words,  it  is 
contended  that  the  city  fixed  upon  65  feet 
below  city  datum  as  the  center  line  of  the 
tunnel,  when  the  specifications  required  such 
center  line  to  be  approximately  between  75 


Digitized  by 


Google 


Ul.) 


CITY  OF  CHICAGO  v.  McKECHNBT. 


981 


and  85  feet  below  the  Chicago  city  datum. 
It  Is  also  claimed  tbat  tbe  cotrrse  or  direc- 
tion of  the  tunnel  was  ao  changed  by  tbe 
city  as  to  take  a  part  of  it  outside  of  the 
area  shown  colored  on  the  plat  attached  to 
the  specifications.  Appellees  complain  that, 
by  reason  of  these  changes  as  to  the  depth 
and  direction  so  made  by  the  city,  this  con- 
glomerate material  was  encountered,  and 
thereby  increased  tbe  cost  of  the  construc- 
tion of  the  tunnel.  It  Is  not  altogether  clear 
from  the  evidence  tbat  such  conglomerate 
material  may  not  have  been  encountered  if 
tbe  center  line  of  the  tunnel  had  been  be- 
tween 75  and  85  feet,  instead  of  65  feet,  be- 
low Chicago  city  datum.  The. specifications 
do  not  require  that  the  center  of  the  tunnel 
shall  b©  between  75  and  86  feet  below  Chi- 
cago city  datum,  but  that  such  center  line 
shall  be- "approximately"  between  75  and  85 
feet  below  tbe  city  datum;  and  it  is  not 
clear  tbat,  even  If  the  center  of  the  tunnel 
was  only  65  feet  below  city  datum,  it  was 
not  approximately  between  the  distances 
named.  But,  whether  It  was  or  not,  it  Is  ex- 
pressly provided  that  the  tunnel  shall  be 
built  on  such  lines  and  grades  as  may  be  de- 
termined by  the  city  engineer,  and  the  pro- 
vision in  regard  to  the  depth  below  city  da- 
tum must  be  construed  in  connection  with 
the  discretion  thus  invested  In  the  city  en- 
gineer. 

It  cannot  be  said  that  the  power  of  a  city 
official  to  allow  $6  per  cubic  yard  for  the  ex- 
cavation through  the  conglomerate  substance 
by  an  oral  arrangement  with  the  contractors 
can  be  derived  from  the  following  provision 
of  the  contract,  to  wit:  "Should  the  com- 
tnlssloner  of  public  works  deem  It  proper  or 
necessary,  in  the  execution  of  the  work,  to 
make  any  alterations  which  shall  increase  or 
diminish  the  expense,  such  alterations  shall 
not  vitiate  or  annul  the  contract  or  agree- 
ment hereby  entered  into;  but  the  said  com- 
missioner shall  determine  the  value  of  the 
work  so  added  or  omitted,  such  value  to  be 
added  to  or  to  be  deducted  from  the  contract . 
price  as  the  case  may  be."  Such  a  provision 
as  that  last  quoted,  in  a  construction  con- 
tract, only  Justifies  such  changes  as  are  in- 
cidental to  the  complete  execution  of  the 
work  described  in  the  contract,  and  as  are  of 
minor  importance,  and  gives  no  authority  for 
changes  involving  material  departures  from 
the  plans.  County  of  Cook  v.  Harms,  108 
III.  151;  City  of  Chicago  v.  Sexton,  115  111. 
2:{0,  2  N.  E.  263.  In  City  of  Elgin  v.  Joslyn, 
136  111.  525,  26  N.  B.  1090,  we  said  (page 
5.^1,  136  111.,  page  1092,  26  N.  E.):  "Where 
extra  work,  growing  out  of  changes  and  al- 
terations made  In  the  original  contract,  is  to 
be  ordered  and  paid  for  upon  the  estimates 
of  an  architect  or  engineer,  it  will  be  pre- 
sumed that  only  such  changes  and  alterations 
are  intended  as  are  of  minor  importance  and 
incidental  only  to  the  execution  of  the  work 
descrllicd  in  the  plans."  If,  as  is  claimed  by 
the  appellees,   the  excavation  through  con- 


glomerate substance  was  caused  by  these  al- 
leged changes  as  to  depth  and  direction,  the 
increased  cost  to  the  amount  of  several  hun- 
dred thousand  dollars  paid  to  the  contractors 
would  indicate  that  such  changes  were  not 
of  trifling  or  minor  importance,  or  merely  in- 
cidental to  the  execution  of  the  work.  Such 
could  not  be  the  character  of  alterations 
which  would  appear  to  have  doubled,  or  near- 
ly doubled,  the  cost  of  the  work. 

On  the  contrary,  the  power  to  fix  an  In- 
creased price  for  the  excavation  through  the 
conglomerate  material  would  appear  to  be 
based  upon  the  following  provision  of  the 
specifications  attached  to  the  contract  of  Oc- 
tober 19,  1805,  to  wit:  "The  commissioner  of 
public  works  reserves  the  right  to  make  any 
changes  in  the  foregoing  plans  and  specifica- 
tions that  he  may  deem  desirable  or  neces- 
sary or  the  emergency  of  the  work  may  de- 
mand, and  the  contractor  shall  furnish  any 
additional  material  and  do  any  additional 
work  required  by  such  changes  or  emergency 
at  the  prices  for  like  work  stipulated  In  the 
contract."  The  plans  here  referred  to  were 
plans  on  file  in  the  office  of  the  department 
of  public  works  of  the  city.  One  of  these 
plans  was  a  plat  or  map  showing  tbe  area 
within  which  section  3  of  the  tunnel  was  to 
be  constructed.  This  map  or  plat  was  shown 
to  the  contractors  and  signed  by  them  as 
part  of  their  agreement.  They  are,  there- 
fore, bound  by  it  as  a  part  of  their  agree- 
ment. City  of  Elgin  v.  Joslyn,  136  111.  525, 
26  N.  B.  1090.  There  were  also  two  other 
plats  or  maps  showing  the  borings  as  platted. 
The  specifications  state  that  "borings  have 
been  made  by  the  city  near  the  proposed 
routes  of  the  tunnels.  The  notes  from  these 
borings  have  been  platted,  and  are  now  on 
file  in  the  office  of  the  city  engineer  for  the 
inspection  of  bidders."  The  three  maps  or 
plats  showing  tbe  area  of  section  3  of  the 
tunnel,  and  showing  the  borings  made  by  tbe 
city  near  the  proposed  route  of  the  tunnel, 
were  exhibited  to  the  contractors  when  they 
signed  the  agreement,  and,  as  Introduced  in 
evidence,  bear  the  names  of  the  contractors 
Indorsed  thereon.  These  plats  or  maps  tend 
to  show  that  the  center  line  of  the  tunnel 
was  to  be  about  65  feet  below  Chicago  city 
datum.  The  first  shaft  which  was  construct- 
ed is  known  as  the  "Keith  Street  Shaft." 
When  the  city  engineer  or  his  assistant  meas- 
ured from  the  surface  of  the  ground  in  the 
Keith  street  shaft  a  distance  below  the  sur- 
face of  65  feet  below  Chicago  city  datum, 
and  thereby  indicated  on  each  side  of  the 
sliaft  the  center  line  or  "eye"  of  the  tunnel, 
the  appellee  John  McKeehney,  one  of  the 
contractors,  was  present.  It  also  appears 
that  the  contractors  during  the  progress  of 
the  work  passed  up  and  down  the  shafts 
daily.  This  and  other  evidence  In  the  record 
tends  to  show  that  the  contractors  were  af- 
fected with  notice  that  tbe  center  line  of  the 
tunnel  was  only  al)out  65  feet  below  city 
datum.    There  was  other  evidence  tending  to 
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show  tbat  they  did  not  know  of  the  exact 
depth  of  such  center  line  until  as  late  as 
March,  1898;  but.  In  Tiew  of  the  conflict  In 
the  evidence,  it  was  proper  to  submit  the 
matter  to  the  jury.  Therefore  the  court 
should  have  given  instrucUou  No.  15,  asked 
by  the  appellant,  which  told  the  Jury  that  if 
they  believed,  from  the  evidence,  tbat  the 
contractors  knew  that  the  center  line  of  the 
tunnel  had  been  located  at  or  about  65  feet 
below  Chicago  city  datum,  appellees  were  not 
entitled  to  any  damages  on  account  of  such 
facts.  It  was  error  to  refuse  such  instruc- 
tion. 

The  two  provisions  In  the  specifications, 
one  to  the  effect  that  the  commissioner  of 
public  works  bad  the  right  to  make  changes 
in  the  plans  and  specifications,  and  the  con- 
tractor was  bound  to  do  any  additional  work 
required  thereby  "at  the  prices  for  like  work 
stipulated  in  the  contract,"  and  the  other  to 
the  effect  that,  "when  the  tunnel  Is  partly 
in  earth  and  partly  in  rock,  the  contractor 
will  be  paid  an  additional  price  per  cubic 
yard  for  rock  excavation  over  and  above  the 
unit  price  per  lineal  foot  of  tunnel  In  earth," 
should  l>e  construed  together.  Appellees 
claim  that  the  changes  In  the  plans  and  spec- 
ifications, made  by  the  commissioner  of  pub- 
lic works,  led  up  to  an  excavation  which  was 
partly  in  earth  and  partly  in  rock.  Therefore 
the  additional  work  required  thereby  should 
have  been  done  by  the  contractors  at  the 
prices  for  like  work  stipulated  in  the  contract. 
What  Is  the  price  for  like  work  as  stipulated 
in  the  contract?  The  contract  of  October  19, 
18%,  provides,  among  other  things,  as  fol- 
lows: "Rock  excavation  over  and  above  cost 
of  lineal  foot  of  tunnel  or  shaft,  $2.00  per 
cubic  yard."  The  "rock  excavation"  applies 
to  all-rock  tunnel  and  Includes  tunnel  In  mix- 
ed earth  and  rock-  Indeed,  the  contract  of 
May  17,  1897,  refers  to  "all  material  encoun- 
tered In  earth  tunnel  that  Is  rock,  or  of  such 
a  nature  that  It  Is  classified  as  rock."  If  It 
was  rock,  or  of  such  a  nature  as  to  be  classi- 
fied as  rock.  It  would  come  within  the  pro- 
vision which  provides  for  $2  per  cubic  yard 
for  rock  excavation,  except  that  such  addi- 
tional price  of  $2  per  cubic  yard  for  rock 
excavation  Is  over  and  above  the  unit  price 
per  lineal  foot  of  tunnel  In  rock.  It  would 
seem  to  follow,  therefore,  that  the  contract 
of  October  19,  1895,  provided  for  the  cost  of 
tunneling  partly  in  earth  and  partly  in  rock 
at  the  price  of  52  per  cubic  yard  over  and 
above  the  unit  price  per  lineal  foot  of  tunnel 
in  earth.  This  being  so,  the  provision  In  the 
contract  of  May  17,  1897,  providing  for  an 
allowance  of  $6  per  cubic  yard,  instead  of  $2 
per  cubic  yard,  was  unauthorized,  and  the 
city  cannot  be  bound  by  such  payments 
amounting  to  $6  per  cubic  yard.  Therefore 
the  trial  court  erred  In  admitting  evidence 
tending  to  establish  the  liability  of  the  city 
for  the  payment  of  $6  per  cubic  yard,  instead 
of  1P2. 

4.  We  are  also  of  the  opinion  that  the  court 
below  erred  la  allowing  proof  to  be  Intro- 


duced to  show  the  amount  of  exterior  rock 
excavation,  and  in  refusing  to  give  instruc- 
tion No.  13  asked  by  the  city,  wliich  is  as  fol- 
lows: "The  Jury  are  further  instructed  that, 
in  arriving  at  your  verdict  in  this  case,  you 
are  not  entitled,  under  the  contract  of  Octo- 
ber 19,  A.  D.  1895,  or  under  any  other  docu- 
ment or  agreement  In  evidence  before  you,  to 
allow  to  the  plaintifts  any  compensation  for 
the  excavating  of  any  rock,  or  material  clas- 
sified as  rock,  taken  outside  of  the  space  oc- 
cupied by  the  Inside  bore  of  the  tunnel  and 
the  rings  of  brick  surrounding  It."  In  con- 
structing the  ttmnel,  and  especially  where 
blasting  was  done,  the  rock  would  break  at 
points  outside  of  the  cross-section,  and  there- 
by portions  of  the  rock  would  be  loosened, 
and  It  was  necessary  to  remove  the  portions 
so  loosened.  In  City  of  Chicago  v.  Weir, 
supra,  it  was  held  that  the  agreement  to  pay 
for  rock  excavation  embraced  rock  excavated 
in  all-rock  work,  but  only  within  the  cross- 
section  lines  or  nominal  bore  of  the  tunnel. 
The  material  removed  which  was  without  the 
cross-section  lines  is  spoken  of  in  the  record 
as  exterior  breakage.  The  fact  that  appellees 
were  not  entitled  to  any  compensation,  in  ad- 
dition to  the  compensation  for  lineal  foot  of 
tunnel,  for  any  exterior  rock  excavation,  or 
back  masonry,  in  any  portion  of  the  tann^! 
which  was  constructed  In  rock,  was  decided 
In  the  former  litigation  commenced  by  the 
appellees  against  the  city  In  1896.  That  mat- 
ter, therefore,  was  res  Judicata  as  between 
the  parties. 

The  opinion  of  this  court  in  City  of  Chi- 
cago V.  Weir,  supra,  shows  that  the  amonnt 
sued  for  by  appellees  in  August,  1896,  em- 
braced the  following  Items:  "Removal  of 
rock  taken  from  outside  said  cross-section 
lines,  $3,503.70;  back  masonry  put  in  daring 
July,  1896,  $4,492.25."  In  a  trial  before  the 
circuit  court  without  a  Jury  the  court  dis- 
allowed these  Items.  Upon  appeal  by  the 
contractors  to  the  Appellate  Court  these  ml- 
ings  of  the  trial  court  were  alSrmed.  Weir 
V.  City  of  Chicago,  67  III.  App.  247.  One  of 
the  questions  submitted  to  the  circuit  court 
In  that  case  by  the  stipulation  between  the 
IMirties  was  "whether  or  not  the  contractors 
are  entitled  to  compensation  for  the  removal 
of  rock  which  breaks  outside  of  the  cross-sec- 
tion lines  as  indicated  by  the  engineer."  That 
question  was  decided  in  favor  of  the  city  by 
the  Appellate  Court,  which  affirmed  the  rul- 
ing of  the  trial  court,  and  such  ruling,  not 
being  assigned  as  cross-error  by  the  contract- 
ors, was  not  passed  upon  In  this  court  The 
adverse  decision  of  the  Appellate  Court  on 
that  subject  was  apparently  submitted  to. 
The  circuit  court  having  thus  decided  that 
appellees  were  not  entitled  to  compensation 
for  such  exterior  breakage  or  excavation,  and 
tbat  decision  not  having  been  questioned  in 
any  reviewing  court.  It  still  stands  and  is 
binding  upon  appellees.  Where  there  has 
been  a  final  Judidal  decision  of  a  question  of 
law  or  fact  directly  in  Issue  by  a  competent 
court,  and  the  same  matter  is  again  drawn 
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In  question  between  the  same  parties  or  their 
privies  in  a  subsequent  litigation,  the  former 
decision  Is  conclusive.  In  the  stipulation  re- 
ferred to  it  was  claimed  by  the  contractors 
that  such  exterior  rocl£_excavatIon  was  in- 
evitable; and  therefore  it  cannot  be  said  that 
the  question  of  the  necessity  of  such  exterior 
excavation  in  the  all-rock  work  makes  the 
issue  in  this  suit  any  different  from  the  issue 
in  the  former  suit  Nor  has  our  attention 
been  called  to  any  evidence  tending  to  show 
that  this  exterior  breakage  in  the'  all-rock 
work  was  the  result  of  digging  the  tunnel  at 
(55  feet  below  datum,  instead  of  "approxi- 
mately between  75  and  85  feet  below  datum," 
if  there  Is  any  difference  between  the  two 
depths. 

5.  Evidence  of  an  arrangement  between  L. 
B.  Jackson,  the  city  engineer,  arid  the  con- 
tractors, by  which  the  contractors  were  al- 
lowed HO  per  cubic  yard  for  the  masonry  In 
the  third  ring  of  brick  in  the  mixed  work, 
was  improperly  admitted,  and  the  twelfth 
Instruction  asked  by  the  city  upon  that  sutt- 
ject  should  not  have  been  refused.  That  in- 
struction is  as  follows:  "The  court  further 
instructs  the  jury  that  it  is  provided  by  the 
written  contract,  introduced  In  evidence  In 
this  case  and  dated  the  19th  day  of  October, 
A.  D.  1895,  that  the  tunnel,  which  by  said 
contract  said  plaintiffs  agreed  to  construct, 
shall  be  lined  with  brick  masonry  in  three 
rings,  or  about  thirteen  inches  in  thickness, 
and  that,  when  the  tunnel  Is  In  rock,  the 
brick  lining  may,  if  deemed  secure  by  the 
city  engineer,  be  reduced  one  ring  less  of 
brick.  Under  the  law  applicable  to  this  case, 
it  was  not  In  the  power  of  the  city  engineer 
to  agree  with  the  firm  of  Weir,  McKechney 
&  Co.  that  the  defendant  should  pay  to  the 
Arm  of  Weir,  McKechney  &  Co.  for  the  third 
ring  of  brick  In  the  lining  of  any  part  of  the 
tunnel  anything  whatever  In  addition  to  or 
outside  of  the  unit  price  per  lineal  foot  of 
tunnel  as  agreed  to  be  paid  by  the  defendant 
to  the  firm  of  Weir,  McKechney  &  Co.  by 
said  agreement  of  the  19th  day  of  October, 
1895."  The  spedflcatlons  provide  as  follows: 
"The  tunnel  shall  be  lined  with  brick  mason- 
ry in  three  rings,  or  about  thirteen  inches  In 
thickness."  "When  the  tunnel  is  In  rock,  the 
brick  lining  may,  if  deemed  secure  by  the 
city  engineer,  be  reduced  one  ring  less  of 
brick."  "The  work  as  a  whole  includes  fur- 
nishing of  all  material  and  the  construction 
of  shafts  and  tunnels;  all  excavations;  the 
pumping;  the  cleaning  out  of  and  off  from 
the  entire  premises,  and  the  removal,  of  all 
refuse;  the  making  of  all  repairs  to  the 
masonry,  and  the  completion  in  a  thorough 
and  workmanlike  manner  of  all  the  work  of 
every  kind  and  description  Included  in  the 
foregoing  specifications  and  shown  on  the 
drawings  ready  for  use." 

In  City  of  Chicago  v.  Weir,  supra,  the  de- 
cision related  to  work  which  was  wholly  in 
rock,  and  was  to  the  effect  that,  where  the 
third  ring  of  brick  was  omitted  in  the  all- 


rock  work,  no  allowance  could  be  made  to 
the  city  therefor,  and  the  contractors  could 
not  be  allowed  for  filling  with  masonry  the 
space  which  would  have  been  occupied  by  the 
third  ring  of  brick,  if  It  had  not  been  omit- 
ted. In  that  case  we  said  (page  591,  165  111., 
page  728,  46  N.  E.):  "In  regard  to  an  allow- 
ance where  the  third  ring  of  brick  mentioned 
In  the  contract  is  omitted  by  permission  of 
the  city  engineer,  the  Appellate  Coiirt  held 
that  no  allowance  should  be  made  either 
party,  and  in  tills  we  think  the  court  was 
correct.  The  specifications  contained  this 
provision:  'When  the  tunnel  is  In  rock,  the 
brick  lining  may,  if  deemed  secure  by  the 
city  engineer,  be  reduced  one  ring  less  of 
brick,  and  In  all  cases  the  masonry  shall  be 
brought  to  a  true  circular  section.'  It  an 
allowance  had  been  intended  to  either  party 
where  the  third  ring  of  brick  should  be  omit- 
ted, the  contract  or  speclfloations  would  have 
contained  a  clause  on  that  subject."  The 
third  ring  of  brick  appears  to  have  been  omit- 
ted from  all  of  the  work  which  was  wholly 
in  rock.  The  controversy  here  Is  as  to  the 
right  of  the  contractors  to  recover  for  the 
masonry  which  they  placed  in  the  space . 
which  was  occupied  by  the  third  ring  of 
brick  in  the  mixed  work.  There  Is  evidence 
tending  to  show  that  what  is  called  by  the 
contractors  "conglomerate"  was  nothing  more 
than  boulder  clay  or  hardpan;  that  is  to  say, 
boulder  clay  when  containing  pebbles,  and 
hardpan  when  free  from  pebbles.  Many  of 
the  expert  witnesses  testified  that  the  sam- 
ples of  sOK»lled  conglomerate  produced  by 
appellees  were  boulder  clay  and  hardpan.  If 
this  evidence  was  believed  by  the  Jury,  then 
no  extra  allowance  should  have  been  made 
for  excavation  through  this  material,  because 
the  specifications  attached  to  the  contract  of 
October  19,  1895,  provided,  among  other 
things,  as  follows:  "No  extra  allowance  will 
be  made  for  quicksand,  hardpan,  or  bould- 
ers." 

The  contractors  offered  in  evidence  a  let- 
ter, written  by  Weir,  McKechney  &  Co.  to  L. 
B.  Jackson,  the  city  engineer,  setting  forth 
nn  arrangement  made  between  the  engineer 
and  the  contractors  upon  this  subject.  The 
letter  was  objected  to,  but  the  objection  was 
overruled,  and  it  was  read.  To  this  ruling 
of  the  court  the  city  took  exception.  The 
clause  of  the  agreement  of  October  19,  1895, 
requiring  the  tunnel  to  be  lined  with  three 
rings  of  brick,  and  the  clause  providing  that, 
where  the  tunnel  is  in  rock,  the  brick  lining 
may.  If  deemed  secure  by  the  city  engineer, 
be  reduced  one  ring  less  of  brick,  must  mean 
that,  where  the  tunnel  Is  not  in  rock,  the  lin- 
ing shall  consist  of  three  rings  of  brick.  By 
the  terms  of  this  arrangement  between  Jack- 
son and  the  contractors  the  latter  were  to  be 
allowed  $10  a  cubic  yard  for  back  masonry 
In  the  third  ring  of  brick  in  the  mixed  work. 
This  arrangement  was  void,  because  the 
third  ring  of  brick  in  the  mixed  work  was 
tiecessarily  a  part  of  the  tunnel  proper,  and 
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tbe  price  therefor  was  Included  In  the  lineal 
foot  price  of  the  tunnel.  Tbe  tbird  ring  of 
brick  appears  to  hare  been  placed  In  all  of 
tbe  earth  and  mixed  parts  of  the  tunnel,  and, 
so  far  as  such  tbird  ring  of  brick  In  those 
portions  of  tbe  tunnel  Is  concerned,  there  was 
no  alteration  in  tbe  plans  or  speciiicatidliB. 
The  engineer  had  no  power  to  bind  the  city 
to  pay  ?10  per  cubic  yard  for  the  third  ring 
of  brick  as  back  masonry.  When  tbe  tbird 
ring  of  brick  was  put  In  and  made  a  part  of 
the  tunnel,  tbe  city  could  not  be  made  to  pay 
for  It  an  additional  price  to  the  price  of  each 
lineal  foot  of  tunnel.  When  such  third  ring 
was  placed  In  tbe  lining  of  tbe  tunnel.  It  be- 
came a  part  of  the  completed  tunnel,  to  be 
paid  for  as  such  according  to  tbe  original 
contract  price.  Tbe  M'iginal  agreement  re- 
quired tbe  contractors  to  fill  In  the  space  be- 
tween the  excavation  and  the  lining  with 
solid  masonry  without  extra  cost,  and  for 
doing  what  the  contractors  originally  agreed 
to  do  for  the  lineal  foot  price  of  tunnel  they 
were  not  entitled  to  receive  the  extra  amount 
of  $10  a  yard.  This  arrangement  seems  to 
have  been  made  with  Jackson,  the  engineer, 
only  a  short  time  before  be  ceased  to  be  city 
engineer  and  went  into  the  service  of  the  con- 
tractors. 

6.  It  Is  charged  by  the  appellant  that  the 
trial  court  erred  In  admitting  In  evidence  a 
certain  preliminary  estimate,  dated  August 
31,  1897,  certifying  that  there  was  due  to  the 
contractors  from  tbe  city,  under  tbe  agree- 
ment of  October  19,  1893,  tbe  sum  of  $29,- 
140.45  for  work  done  by  them  in  August, 
1897.  The  objection  made  to  the  introduc- 
tion of  this  estimate  was  that  It  was  merely 
signed  by  one  of  the  assistant  engineers  of 
the  city,  but  was  not  signed  or  approved  by 
the  city  engineer  or  by  the  commissioner  of 
public  works.  As  we  understand  the  evi- 
dence, this  preliminary  estimate  wits  subse- 
quently revised  by  the  city  engineer  and  the 
commissioner  of  public  works,  and  the 
amount  thereof  was  reduced  by  them  to  $18,- 
855.05,  and,  as  thus  reduced,  it  was  approv- 
ed by  tbe  city  engineer  and  commissioner  of 
public  works.  The  original  contract  of  Oc- 
tober 19,  1895,  provides,  among  other  things, 
as  follows:  "It  Is  also  agreed  by  said  city 
that.  If  tbe  rate  of  progress  shall  be  satis- 
factory to  said  commissioner  of  public  works, 
estimates  in  tbe  usual  form  will  be  issued  to 
said  party  of  the  first  part  [tbe  contractors] 
during  tbe  making  of  said  improvements  for 
eighty-five  per  cent  of  the  value  of  the  work 
done  and  in  place  at  the  time  of  Issuing  such 
estimate;  the  remaining  fifteen  per  cent,  be- 
ing reserved  until  the  final  completion  and 
acceptance  of  said  work."  Tbe  contract  of 
October  19, 1896,  provides  that  the  water  tun- 
nel should  be  constructed  under  the  super- 
vision of  the  commis.siouer  of  public  works 
and  to  bis  satisfaction,  and  that  final  pay- 
ment should  be  made  to  the  contractors  when 
the  work  should  hr.ve  been  accepted  by  the 
commissioner  of  public  works.     The  latter 


was  clothed  with  authority  under  the  terms 
of  the  contract  to  pass  Judgment  upon  the 
work  of  the  contractors,  and  to  determine 
whether  it  was  done  according  to  tbe  con- 
tract, and  to  make  estimates  for  such  parts 
of  the  work  as  In  bis  Judgment  were  done 
according  to  tbe  contract.  Under  such  pro- 
visions of  the  contract,  the  commissioner 
alone  was  competent  to  make  an  estimate 
which  should  be  binding  upon  the  city,  and 
no  estimate  of  his  could  be  overcome,  unless 
it  was  proven  to  be  the  result  of  fraud,  bad 
faith,  or  willful  disregard  of  duty  on  bis 
part.  Snell  v.  Brown,  71  111.  133;  Gilmore  v. 
Courtney,  158  111.  432,  41  N.  E.  1023. 

Tbe  evidence  tends  to  show  that  at  the 
end  of  tbe  month  a  preliminary  estimate  of 
the  value  of  the  work  done  during  that  month 
would  be  made  out  by  the  assistant  engineer, 
upon  a  blank  form  prepared  for  that  purpose, 
and  submitted  to  the  city  engineer  for  bis 
examination.  The  city  engineer  would  revise 
such  estimate,  if  it  was  found  to  be  Incor- 
rect, and  approve  it  as  revised;  and.  if  It 
was  found  to  be  correct,  he  would  approve 
It.  Upon  his  approval  of  it,  the  estimate 
would  be  sent  to  the  commissioner  of  public 
works  for  bis  final  action.  After  an  examina- 
tion of  more  than  50  estimates,  which  were 
issued  during  the  progress  of  the  construction 
of  the  tunnel,  we  find  that  they  are  all  in- 
dorsed as  correct  by  the  city  engineer  and  ap- 
proved by  the  commissioner  of  public  works. 
It  seems  that  a  practice  of  showing  some  of 
these  preliminary  estimates  to  tbe  contract- 
ors grew  up  among  the  assistant  engineers: 
that  is  to  say,  the  assistant  engineer,  when 
he  made  out  such  a  preliminary  estimate 
upon  one  of  the  blank  forms,  would  give  a 
duplicate  thereof  to  the  contractors  as  a  spe- 
cial favor  to  them  before  the  approval  of  the 
preliminary  estimate  by  the  city  engineer, 
or  the  commissioner,  of  public  works.  In 
pursuance  of  sucb  practice,  preliminary  esti- 
mate No.  27,  above  referred  to,  reached  tbe 
hands  of  the  contractors.  It  was  written 
upon  one  of  the  estimate  blanks  of  the  city, 
and  signed  by  one  of  the  assistant  engineers, 
and  had  upon  it  the  Initials  of  another  as- 
sistant engineer,  but  was  not  signed  or  ap- 
proved by  the  city  engineer,  or  tbe  superin- 
tendent of  public  works.  When  this  pre- 
liminary estimate  No.  27,  certifying  tliat  tbe 
contractors  were  entitled  to  $29,140.43,  was 
Introduced  in  evidence,  it  was  objected  to  by 
the  city  upon  tbe  ground  that,  not  liaving 
been  finally  approved  by  tbe  city  engineer 
and  tbe  commissioner  of  public  works,  it  was 
not  the  act  of  the  city.  But  the  court,  over 
the  objection  of  the  city,  admitted  tbe  pre- 
liminary estimate  in  evidence.  The  correct- 
ed estimate,  which  was  subsequently  approv- 
ed of  by  tbe  city  engineer  and  the  commis- 
sioner of  public  works,  was  for  a  less  amount 
than  the  preliminary  estimate,  as  has  already 
been  stated. 

The  efTect  of  this  action  by  the  court  was 
to  make  the  Impression  ujMn  the  Jury  that  tbe 
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contractors  were  entitled  to  tbe  amount  speci- 
fied In  the  preliminary  estimate,  Instead  of 
the  amomit  stated  to  be  correct  in  the  esti- 
mate finally  corrected  and  approved.  We 
think  that  the  court  erred  In  admitting  this 
preliminary  estimate  in  evidence.  It  was 
not  prepared  to  be  finally  submitted  to  the 
contractors  as  a  statement  ot  the  amount 
due  them  for  the  work  done  during  the  past 
month,  but  was  merely  prepared  by  the  as- 
sistant engineer,  to  be  submitted  to  the  en- 
gineer and  tbe  commissioner  of  public  works 
for  their  final  action.  In  other  words,  the 
preliminary  estimate  was  merely  a  report  by 
an  agent  of  the  dty  to  a  superior  agent  of 
the  city  for  review  and  final  action  by  such 
Buijerior  agent.  It  had  no  vitality  until  it 
was  finally  approved  by  the  commissioner 
of  public  works.  VHiere  suit  was  brought  by 
contractors  to  recover  for  breach  of  a  rail- 
road construction  contract,  which  provided 
that  payments  for  the  work  should  be  made 
upon  estimates  certified  by  the  engineer  in 
chief  of  the  company,  and  where  tbe  plain- 
tiffs on  tbe  trial  read  in  evidence  estimates, 
made  by  a  subordinate  engineer  of  the  com- 
pany, not  certified  by  its  engineer  In  chief, 
it  was  held  that  the  admission  of  such  esti- 
mates was  error.  Tennessee  Railroad  Co.  v. 
Danforth,  112  Ala.  80,  20  South.  502.  See,  also, 
Culver  V.  Alabama  Midland  Railway  Co.,  108 
Ala.  330, 18  South.  827;  Wabash  Railroad  Co. 
V.  Farrell,  79  111.  App.  508;  Doyle  v.  St.  P.,  M. 

6  M.  Ry.  Co.,  42  Minn.  82, 43  N.  W.  787;  Vicks- 
burg  Railroad  Co.  v.  O'Brien,  119  U.  S.  99, 

7  Sup.  Ct.  118,  30  L.  Ed.  299;  Ohio  &  Missis- 
sippi Railway  Co.  v.  Atteberry,  43  HI.  App. 
80.  Tbe  general  doctrine  is  that  a  report 
made  by  an  agent  to  his  principal  is  not  evi- 
dence against  the  principal.  In  re  Devala 
Co.  L.  R.  22  Ch.  Dlv.  593;  Langhorn  v.  All- 
nutt,  4  Taunt.  511. 

7.  It  is  furthermore  charged  by  the  appel- 
lant that  the  court  below  erred  in  admitting 
In  evidence  certain  letters,  introduced  by  the 
appellees  upon  the  trial  below  and  read  in 
the  presence  of  the  jury.  A  few  of  these 
letters  were  written  to  the  contractors,  Weir, 
SIcKechney  &  Co.,  by  agents  of  their  own, 
or  experts  employed  by  them  to  examine 
their  work.  The  large  majority  of  the  let- 
ters, however,  which  were  upwards  of  150 
in  number,  were  letters  which  had  passed  be- 
tween the  contractors  and  certain  city  offi- 
cials. One  of  the  questions  in  tbe  case  is 
whether  or  not  these  letters  were  properly 
admitted  In  evidence  under  the  circumstances 
shown  by  the  proofs. 

A  large  amount  of  evidence  was  taken  on 
both  sides  upon  the  issue  whether  or  not 
Weir,  McKechney  &  Co.,  the  contractors,  did 
their  work  in  the  construction  of  the  tunnel 
l.n  a  proper  manner.  It  was  Insisted  by  the 
city  ofilclals,  at  various  times  during  the 
progress  of  the  work,  that  the  contractors 
made  the  excavations  in  the  work  unneces- 
sarily large,  and  thereby  greatly  increased 
the  cost  of  the  work  to  the  city.    For  In- 


stance, It  was  claimed  by  tbe  city  that.  In 
certain  places  where  the  normal  section  of 
the  tunnel  was  wholly  In  rock,  and  there  was 
sufficient  rock  roof  to  support  the  tunnel,  the 
contractors  blasted  out  the  rock  roof  to  reach 
the  earth  above,  and  thereby  made  the  tun- 
nel part  earth  and  part  rock,  so  as  to  force 
tlie  city  to  pay  $0,  instead  of  |2  per  cubic 
yard  for  rock  excavation,  and  $10  per  cubic 
yard  for  back  masonry.  The  larger  the  cavi- 
ties caused  by  the  excavation,  the  greater 
the  amount  of  back  masonry  required  to  fill 
such  cavities.  Of  course,  these  charges  of 
the  city  officials  were  denied  by  the  contract- 
ors, and  the  evidence  upon  the  subject  was 
conflicting.  We  find  in  the  record  letters 
written  to  the  contractors  by  the  city  en- 
gineer and  by  the  commissioner  of  public 
works,  calling  their  attention  to  these  meth- 
ods of  doing  the  work,  and  demanding  that 
the  contractors  should  discontinue  such  meth- 
ods, claiming  that  they  resulted  In  making 
the  excavations  too  large  and  the  expense  of 
the  work  to  the  dty  too  great.  The  testi- 
mony introduced  by  the  city  upon  this  sub- 
ject, with  a  view  of  showing  this  alleged  im- 
proper method  of  construction,  was  intro- 
duced after  the  city  had  read  to  the  Jury 
tbe  letters  so  Introduced  in  evidence. 

There  was  much  evidence.  Introduced  ui)on 
both  sides,  also,  upon  the  question  as  to 
whether  the  material  through  which  the  tun- 
nel was  constructed,  which  was  neither  all 
rock  nor  all  earth,  was  what  was  called 
"conglomerate"  substance,  or  whether  it  was 
simply  the  boulder  clay  or  hard  pan  material 
mentioned  in  the  contract  of  October  19, 
1893.  There  was  also  much  conflicting  testi- 
mony upon  the  subject  of  exterior  rock  ex- 
cavation and  back  masonry.  Item  6  In  the 
blU  of  particulars  filed  by  appellees,  amount- 
ing to  $60,592.99,  was  for  outside  breakage 
in  all-rock  work,  and  appellees  claimed  that 
this  was  caused  by  the  alleged  change  in  the 
depth  of  the  tunnel.  Item  6,  amounting  to 
$261,467.49,  was  for  back  masonry  in  all-rock 
work,  and  it  was  claimed  by  appellees  that 
this  was  made  necessary  by  such  change  in 
the  depth  of  tbe  tunnel.  Item  7,  amounting 
to  $60,959,  was  for  alleged  discrepancies  in 
estimates  made  by  the  commissioner  of  pub- 
lic works  with  the  assistance  of  the  city  en- 
gineer. All  these  subjects  were  matters  ot 
dispute  between  the  parties,  and  the  evidence 
was  conflicting  In  relation  to  the  same.  The 
letters,  introduced  by  the  appellees  and  read 
before  the  Jury,  were  substantially  expres- 
sions of  opinion  on  the  part  of  the  writers 
of  sudi  letters  to  the  effect  that  the  work 
done  by  appellees  was  properly  done;  and 
they  were  to  a  large  extent  arguments  on 
the  part  of  the  writers  In  favor  of  the  claims 
of  the  appellees  as  to  such  exterior  excava- 
tion, back  masonry,  and  discrepancies  In  the 
estimates. 

One  of  these  letters  was  a  report,  or  opin- 
ion, dated  January  29,  1898,  prepared  by 
William  Sooy  Smith,  who  was  an  agent  In 
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that  regard  for  the  contractors,  and  ad- 
dressed by  Smith  to  the  contractors.  In  this 
report  Smith  said  to  the  contractors:  "Hav- 
ing this  day  completely  examined  the  bead- 
ing of  drift  No.  2,  shaft  No.  1,  of  the  north- 
west laud  tunnel,  now  in  the  course  of  con- 
struction by  you,  I  beg  leave  to  submit  the 
following  report:  *  •  •  xbe  material 
resting  on  this  formation  is  Indurated  drift, 
consisting  of  boulders,  small  and  large,  im- 
bedded in  a  hard  matrix  of  clay,  sand,  and 
graveL  •  •  •  The  methods  pursued  in 
the  excavation  of  the  work  seem  careful  and 
Judicious,  as  the  conditions  which  exist  Im- 
peratively demand.  •  •  •  A  Just  classifi- 
cation would  undoubtedly  characterize  It  as 
partly  in  solid  rock  and  partly  in  loose  rock 
and  drift"  On  January  26.  1808,  Louis  B. 
Jackson,  who  had  been  city  engineer,  but 
who  bad  resigned  his  position  and  entered 
the  service  of  the  appellees,  wrote  a  letter  or 
report  to  the  appellees,  in  which  he  said, 
among  other  things:  "The  material  lying 
over  the  rock  la  a  conglomerate,  with  strata 
of  soft  clay.  •  •  »  BYom  close  observa- 
tion, I  consider  that  you  are  employing  the 
best  methods  in  your  construction  and  per- 
forming your  work  carefully  and  well.  I  do 
not  consider  the  additional  area  caused  by 
the  falling  in  of  the  material  outride  of  the 
true  cross-section  line  as  excessive.  It  is 
practically  impossible  to  avoid  this.  Owing 
to  the  careful  manner  in  which  this  work 
has  to  be  done,  and  necessarily  the  brick- 
ing up  of  each  day's  excavation,  it  is  impossi- 
ble to  make  over  two-thirds  of  tbe  progress 
that  could  be  made  where  the  tunnel  is  in 
solid  rock.  Additional  cost  is  consequent. 
In  my  opinion,  the  entire  area  excavated 
should  be  measured  and  paid  for  at  the 
price  per  cubic  yard  named  in  your  supple- 
mental contract  with  the  city;  also,  the 
caves  that  occur  should  be  filled  with  mason- 
ry to  properly  protect  the  tunnel,  and  should 
be  paid  for  at  the  price  established  by  tbe 
city— $10.00  per  cubic  yard."  On  August  24, 
3898,  William  Sooy  Smith  wrote  a  letter  to 
the  contractors,  in  which  he  stated  that  he 
had  carefully  examined  the  headings  of  the 
tunnel  they  were  constructing  for  the  city, 
and  be  proceeds  to  make  the  following  state- 
ments: "I  brought  a  sample  of  the  hardpan 
from  the  second  heading  visited,  weighing 
27%  ounces.  This  I  pulverized  and  dissolv- 
ed in  water,  separating  tbe  sand  and  gravel 
from  the  cementing  materials  (mostly  clay) 
present,  and  found  that  the  sand  and  gravel 
it  contained  weighed  12  ounces.  The  mate- 
rials in  both  headings,  excepting  the  one- 
foot  stratum  of  sandy  clay  found  in  the  first 
heading  visited,  is  a  conglomerate  or  hard- 
pan." 

These  letters  were  admitted  In  evidence 
over  the  objection  of  appellant,  and  their  ad- 
mission was  excepted  to.  The  objections 
were  made  in  apt  time.  These  letters  and  re- 
ports were  written  statements  made  to  the 
appellees  by  their  own  paid  agents.    In  oth- 


er words,  they  were  simply  declarations  made 
by  agents  to  their  principals.  They  were  in- 
competent testimony,  and  should  not  have 
been  admitted.  They  constituted  nothing 
else  than  hearsay  evidence,  made  for  the 
contractors  by  their  own  agents.  In  these 
letter*  the  agents  of  the  contractors  express- 
ed the  opinion  that  tbe  work  done  by  the  con- 
tractors was  properly  done,  and  that  tbe 
material,  about  the  character  of  which  there 
was  a  dispute,  waa  such  material  as  the 
contractors  claimed  it  to  be.  Surely  a  party 
cannot  be  allowed  thus  to  make  evidence  for 
himself.  The  introduction  of  these  letters 
presents  the  case  of  a  principal  employing 
an  agent  to  write  him  a  letter,  and  then  in- 
troducing such  letter  in  evidence  In  the  prin- 
cipal's behalf  in  the  subsequent  trial  of  an 
action  at  law,  in  which  the  agent  is  nelth« 
a  party  nor  Interested,  so  far  as  the  record 
discloses.  The  contents  of  these  letters,  thus 
read  before  the  Jury,  were  calculated  to  make 
an  unfavorable  impression  upon  the  Jury  to 
the  injury  of  the  city.  The  appellees,  upon 
the  trial  below,  also  read  in  evidence  a  letter 
written  by  the  firm  of  Weir,  HcKechney  & 
Co.  to  the  mayor  of  the  city,  dated  August 
11,  1897.  This  letter  was  never  answered  or 
noticed  in  any  way  by  the  mayor.  It  waa 
an  argument  in  favor  of  allowing  tbe  con- 
tractors for  back  masonry  and  exterior  rock 
excavation  in  the  all-rock  work.  These  mat- 
ters were  matters  of  dispute  between  the  par- 
ties, and  the  letter  advocated  the  reasonable- 
ness of  the  claims  of  the  contractors  nnder 
items  6  and  6  of  their  bill  of  partlcnlara, 
amounting  to  $322,060.48.  This  letter  to  the 
mayor  of  August  11,  1897,  contained,  among 
other  statements,  the  following:  "We  believe 
that  an  equitable  basis  could  be  reached 
whereby  we  could  be  restricted  to  a  certain 
limit  Take,  for  instance,  the  city  of  New- 
York  in  the  construction  of  their  aqueduct 
In  framing  their  specifications,  which  was 
all  through  rock,  they  allowed  the  contract- 
ors compensation  for  the  rock  excavated  and 
the  back  masonry  to  a  limit  of  one  foot  out- 
side the  cross-section  lines;  they  realizing 
that  it  would  be  impossible  for  the  contract- 
ors to  blast  the  rock  to  a  neat  cross-section 
line."  It  cannot  be  said  that  any  action  tak- 
en by  the  city  of  New  York  In  regard  to 
paying  for  exterior  rock  excavation  and 
back  masonry  in  all  rock  had  anything  to  do 
with  the  case  at  bar;  but  the  court  admitted 
this  letter,  with  the  objectionable  reference 
to  the  course  pursued  by  New  York,  notwith- 
standing the  objection  thereto  made  by  the 
appellant  The  impression  liable  to  be  made 
upon  the  minds  of  the  Jury  was  that  if  cer- 
tain prices  were  allowed  by  the  city  of  New 
York  for  certain  work,  the  same  prices  ought 
to  have  been  allowed  to  the  contractors  in 
the  present  case. 

Again,  on  November  8,  1897.  the  contract- 
ors wrote  a  letter  to  the  superintendent  of 
public  ■n-oTks  of  the  city  of  Chicago,  in  which 
the  writers  criticise  the  city  engineer,  one  of 
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the  chief  witnesses  for  tlie  city  upon  the  trial 
of  the  case.  The  letter  was  objected  to,  but 
■was  admitted  In  evidence  by  the  trial  court. 
It  was  calculated  to  discredit  In  advance  the 
city  engineer,  who  was  to  come  before  the 
Jury  as  a  witness.  This  letter  makes,  among 
others,  the  following  statements:  "In  his 
[Erlcson's]  rambling  conversation  with  the 
writer,  be  suggests  referring  the  subject  [of 
the  construction  of  the  May  agreement]  to 
the  law  department  We  do  not  propose  to 
hazard  the  risk  of  being  classlQed  as  imbe- 
ciles by  adopting  any  such  suggestion.  We 
believe  the  law  department  would  be  per- 
fectly Jostlfled  In  asking  an  Instanter  order 
from  the  county  court  for  a  commitment  to 
be  examined  as  to  our  sanity.  He  [Ericson] 
also  takes  the  position  that  It  is  singular  that 
we  had  not  made  a  claim  for  the  balance  of 
this  material  [the  alleged  conglomerate  In 
■drift  1]  until  recently.  That  is  absolutely 
nntme.  •  »  •  There  have  been  several 
•discussions  on  this  question  with  your  city 
engineer  [Ericson],  and  each  time  he  has  ad- 
mitted It,  and  It  was  only  a  couple  of  days 
•ago  that  he  admitted  to  the  writer  that  It 
[the  material  in  drift  1]  was  conglomerate. 
We  believe  further  comment  on  this  question 
unnecessary.  The  gentleman  [Ericson]  then 
takes  occasion  to  say  to  the  writer  that  it  is 
singular  that,  immediately  after  Mr.  Barnes 
took  charge  of  the  work,  the  back  masonry  in 
drift  1  increased.  The  insinuation  Is  not 
true  and  is  unmanly.  •  •  •  We  submit 
that  he  [Ericson]  is  not  fair;  that  he  is  not 
treating  us  fair,  nor  treating  his  men  fair. 
Every  time  an  estimate  comes  into  the  o£Qce 
for  work  done  by  us,  he  reminds  us  of  the 
pious  silversmith  in  Gil  Bias— throws  up  both 
hands  and  exclaims:  'This  work  Is  costing 
the  city  too  much  money.'  If  the  city  is  not 
«ble  to  pay  for  its  work  It  ought  to  stop  it. 
*  •  •  He  admits  that  the  material  over 
the  rock  is  conglomerate.  He  has  admitted 
that  over  his  own  signature  when  he  agreed 
to  the  former  estimates.  Perhaps,  had  the 
gentleman  been  more  accurate  In  his  bor- 
ings, he  would  have  known  the  class  of  ma- 
terial that  he  had  to  go  through.  •  •  • 
We  submit,  Mr.  Commissioner,  that  this  Is 
not  fair  treatment,"  etc. 

The  appellees  also  read  In  evidence  a  let- 
ter, dated  April  24,  1897,  written  by  the  con- 
tractors to  the  said  commissioner  of  public 
works.  This  letter  is  an  argument  by  the 
contractors  in  favor  of  certain  claims  made 
by  them,  to  wit,  their  claim  for  rock  excava- 
tion at  $6  per  cubic  yard,  and  their  claim  for 
•damages  on  account  of  litigation  and  delay 
in  the  work,  although  the  evidence  shows 
that  all  of  the  litlgatioif  was  begun  by  the 
contractors  themselves.  They  also  therein 
set  up  their  claim  for  back  masonry,  al- 
though this  court  had  decided  that  such  claim 
conld  not  be  allowed.  In  this  letter  of  April 
24,  1867,  the  contractors  make  the  following 
statement:  "We  state,  as  a  fact,  that  Com- 
missioner Downey  has  paid  the  contractors 


on  sections  1  and  2,  Fitz  Simons  &  Connel  Co. 
and  Joseph  Duffy,  for  back  masonry,  which 
be  has  refused  to  pay  us.  Commissioner 
Kent,  Gen.  Fitz  Simons,  Joseph  Duffy,  and 
the  writer,  Mr.  McKechney,  made  a  verbal 
agreement  that  we  were  all  to  receive  $10.W 
per  cubic  yard  for  the  bacK  masonry  in  addi- 
tion to  our  contract  price."  The  city  object- 
ed strenuously  to  this  part  of  the  letter,  but 
the  trial  court  permitted  it  to  be  read.  The 
matter  thus  allowed  to  go  to  the  Jury  was 
not  only  Incompetent,  but  it  was  prejudicial 
and  harmful  to  Ihe  city.  The  Jury  would 
necessarily  conclude,  from  what  was  said  in 
this  letter,  that  the  contractors  should  have 
pay  for  back  masonry,  because'  the  contract- 
ors on  the  other  sections,  numbered  1  and 
2,  not  Involved  In  the  present  suit,  which 
concerns  only  section  3,  had  received  pay  for 
back  mas(Hiry  from  the  city. 

We  cannot  notice  any  further  the  contents 
of  the  letters  thus  Introduced,  but  are  of  the 
opinion  that  they  were  improperly  admitted 
in  evidence.  The  grounds  upon  which  the 
admission  in  evidence  of  these  letters  is 
sought  to  be  sustained  as  proper  may  be  ar- 
ranged generally  under  three  heads:  First, 
it  is  said  that  John  McKechney,  one  of  the 
contractors,  showed  these  documents  to  the 
commissioner  of  public  works;  second,  that 
they  were  part  of  the  res  gestse;  and,  third, 
that  the  conti-act  of  October  19,  1893,  requir- 
ed the  contractors  to  deliver  to  the  commis- 
sioner of  public  works,  on  or  before  the  10th 
day  of  each  month,  a  written  statement  of 
the  "amount  of  claims  for  extra  work  done 
or  extra  materials  furnished  during  the  pre- 
vious month,  or  extra  expenses  incurred  in 
the  work,"  and  that  such  letters  and  reports 
can  be  regarded  as  the  written  statements, 
thus  required  by  the  contract 

As  to  the  first  ground,  there  is  no  evi- 
dence to  show  that  the  commissioner  of  pub- 
lic works  ever  made  any  statement  or  admis- 
sion in  regard  to  the  contents  of  any  of  these 
documents,  or  that  they  were  shown  to  him 
at  his  request,  or  applied  for  by  him  in  any 
way,  or  that  they  form  a  part  of  the  corre- 
spondence between  the  contractors  and  any 
city  officials.  Contractors  with  a  municipal- 
ity cannot  make  evidence  for  themselves  by 
showing  to  the  municipal  officers  written  re- 
ports or  declarations  of  third  persons,  who 
are  mere  strangers,  where  the  officer  merely 
reads  the  documents  and  makes  no  admis- 
sion in  regard  to  them.  "A  letter  written 
by  a  party  is  not  admissible  in  his  own  favor, 
except  as  a  notice  or  a  demand."  13  Am.  & 
Eng.  Ency.  of  Law,  p.  259.  Letters  written 
by  the  contractors  to  the  city  officials  did 
not  tend  to  prove  or  disprove  any  Issue  in 
the  case,  and  were  clearly  inadmissible.  Such 
testimony  tended  to  prejudice  the  minds  of 
the  Jury  against  the  city  and  in  favor  of 
the  contractors.  "The  mere  fact  that  let- 
ters were  received  aud  remain  unanswered 
has  no  tendency  to  show  an  acquiescence  of 
the  party  In  the  facts  stated  in  them. .  A 
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party  i>  not  to  be  driven  into  a  correspond- 
ence of  that  cbaracter  to  protect  himself 
from  ench  consequences.  In  the  case  ot  Fir- 
bee  T.  Denton,  8  C.  &  P.  103,  the  plaintiff 
bad  sent  a  letter  to  the  defendant,  demand- 
ing a  sum  of  money  as  doe  to  blm,  to  which 
no  answer  was  returned.  On  the  offer  to 
prove  its  contents  •  •  •  Lord  Tenterton, 
C.  J.,  observed:  'I  am  slow  to  admit  that. 
Wbat  Is  said  to  a  man  before  his  face,  be 
is  in  some  degree  called  on  ta  contradict, 
U  be  does  not  acquiesce  in  it;  but  the 
not  answering  the  letter  is  quite  different, 
and  It  is  too  much  to  say  that  a  man,  by 
omitting  to  answer  a  letter,  at  all  events 
admits  the  trutb  of  the  statements  that  let- 
ter contains.  I  am  of  opinion,'  be  observed, 
'that  this  letter  cannot  be  read.'"  EUU  T. 
Pratt,  29  Vt  119. 

In  Bank  v.  Delafleld,  126  N.  Y.  410,  27  N.  B. 
797,  it  was  said:  "We  can  see  no  ground 
upon  which  the  letter  Is  admissible.  It  is 
not  in  the  nature  of  a  declaration,  which 
the  defendant  admits  by  not  answering;  nor 
is  it  on  the  same  plane  as  an- oral  declara- 
tion to  the  same  effect,  made  in  the  presence 
of  the  party  to  be  charged,  and  who  may  be 
regarded  as  admitting  its  truth  by  failing  to 
deny  it  This  letter  is  a  mere  declaration  of 
the  writer,  assuming  In  bis  own  behalf  to 
characterize  and  determine  the  nature  of  a 
past  transaction,  and  It  does  not  demand  an 
answer,  and  is  not  admissible  in  evidence 
against  the  defendant.  Learned  v.  Tillot- 
son,  97  N.  Y.  1  [49  Am.  Bep.  5QS\;  Xalcott  v. 
Harris,  93  N.  Y.  567." 

In  Fearing  v.  Kimball,  4  Allen,  125,  81 
Am.  Dec.  690,  it  was  said:  "The  general  rule 
that  a  party  cannot  make  evidence  for  him- 
self by  his  written  communications  address- 
ed to  the  other  party  as  to  the  character  ot 
.  dealings  between  them,  or  the  liability  of  the 
partj'  to  whom  they  are  addressed,  in  the 
absence  of  any  reply  assenting  to  the  same. 
Is  well  settled.  •  •  •  Omitting  to  answer 
a  written  communication  Is  no  evidence  of 
the  truth  of  the  facts  therein  stated,  nor  is  a 
party  under  ordinary  circumstances  required 
to  reply  to  a  letter  containing  false  state- 
ments of  facts.  •  •  •  A  party  cannot 
make  evidence  for  himself  by  bis  own  decla- 
rations. ♦  •  •  The  omission  to  answer 
letters  written  to  a  party  by  a  third  person 
.does  not  show  an  acquiescence  in  the  facts 
there  stated,  as  might  be  authorized  to  be 
inferred  in  the  case  of  silence  where  verbal 
statements  were  mnde  directly  to  him," 
Waring  v.  United  States  Tel.  Co.,  4  Daly,  233; 
Child  V.  Grace,  3  C.  &  P.  193;  1  Greenleaf  on 
Evidence,  {  199;  Moore  v.  Smith,  14  Serg.  & 
B.  393;  Robinson  v.  Fitchburg  &  W.  B.  Co., 
7  Gray,  92. 

In  Hammond  v.  Beeson,  112  Mo.  190,  20  S. 
W.  474,  it  was  said  of  the  contents  of  such  a 
letter:  "These  were  declarations  of  a  party 
In  his  own  interest,  and  should  not  have 
been  read  in  evidence  to  the  Jury.    A  party 


is  not  allowed  in  that  manner  to  make  evi- 
dence for  himself." 

In  Dempsey  v.  Dobson,  174  Pa.  122,  34  Atl. 
459,  32  L.  B.  A.  761,  62  Am.  St  Bep.  810. 
it  was  said:  "The  letter,  written  after  the 
plaintiff's  color  books  had  been  returned  to 
him,  demanding  that  the  copy  that  had  been 
made  should  be  given  up  to  him,  was  inad- 
missible. It  was  an  argumentative  preseo- 
tatlon  of  his  view  of  tils  rights  as  an  em- 
ploye, and  of  the  grievance  of  which  he 
complained.  It  was  unanswered.  It  was  the 
declaration  of  the  plaintiff  in  his  own  behalf, 
and  was  no  more  admissible  because  reduced 
to  writing  than  it  would  have  been  If  deliver- 
ed orally." 

Moreover,  neither  the  contractors  nor  the 
city  ofQcials  had  any  power  to  change  in 
any  material  particular  the  terms  of  the  cod« 
tract  of  October  19.  1895,  or  make  any  new 
ctAtracts  or  create  new  obligations  on  the 
part  of  the  city.  This  being  so,  they  could 
not  write  letters  which  should  have  that  ef- 
fect The  contractors  could  not  affect  th» 
contract  already  made,  or  make  a  new  one, 
by  any  letters  they  might  write  to  the  o£B- 
dais  of  the  city,  whether  such  official  was 
the  mayor  or  the  commissioner  of  pablie 
works,  because  those  officials  were  not  cloth- 
ed with  the  contracting  power  of  the  clt7. 
Sexton  V.  County  of  Cook,  114  HI.  174,  28  N. 
E.  608;  Stevens  v.  Coffeen,  39  IIL  148;  Claw- 
son  T.  Munson,  55  III.  394;  Clarkson  T.  Eer- 
ber,  84  111.  App.  658.  The  commissioner  of 
public  works,'  to  whom  the  letters  and  re- 
ports were  said  to  have  been  handed,  was 
acting  merely  as  a  public  officer,  and  Iiad  no 
implied  power  to  make  admissions  against 
the  city.  Bouton  v.  Board  of  Sup'rs  of  Hc- 
Donough  County,  84  111.  384;  Lee  T.  Mon- 
roe, 7  Cranch,  366,  8  L.  Ed.  378. 

As  to  the  second  ground  upon  which  the 
admission  of  the  letters  is  sought  to  be  sus- 
tained, namely,  that  they  were  a  part  of  the 
res  gestK,  it  is  to  be  remarked  that  these 
letters  were  In  fact  merely  narrative  of  past 
transactions  or  expressions  of  opinion  by  the 
writers.  To  be  a  part  of  the  res  gestae,  the 
declaration,  whether  verbal  or  written,  must 
affect  the  act  which  is  the  subject  of  the  in- 
quiry, and  explain,  illustrate,  qualify,  limit, 
or  characterize  it  and  it  must  not  be  narra- 
tive of  a  past  transaction;  for,  if  it  be  wholly 
so,  it  will  be  entirely  excluded,  and  if  a  part 
of  the  declaration  be  so,  that  part  will  be 
excluded.  Chamberlain  v.  Chamberlain,  118 
111.  480,  6  N.  E.  444;  Phenix  Ins.  Co.  v.  La 
Pointe,  118  111.  884,  8  N.  E.  853.  These  let- 
ters and  reports  cannot  be  regarded  as  a 
part  of  the  res  gestse.  Where  the  trial  court 
admitted  in  evidence  letters  written  by  plain- 
tiff to  defendant  setting  forth  the  plaintiff's 
claims  and  views  In  regard  to  the  merits  of 
the  case,  it  was  said,  in  regard  to  snch  evi- 
dence: "It  was  not  the  admission  ot  his 
adversary,  but  was  appellee's  own  statement 
and  declaration,  made  long  after  the  diffical> 
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tics  bet?veen  the  parties  arose;  nor  was  It 
any  part  of  tbe  res  gestae  of  the  original 
transaction.  It  does  not  need  the  citation 
of  authoritlea  to  show  that  tbe  declarations  of 
a  party,  made  after  the  transaction  is  closed, 
and  which  are  merely  a  recital  of  the  trans- 
action such  as  the  party  then  chooses  to 
glTe,  and  especially  offers  by  him  to  com- 
promise, cannot  be  used  by  him  as  evidence 
In  his  own  favor."  Rollins  v.  Dnffy,  14  111. 
App.  09. 

Tbe  third  ground  upon  which  It  Is  sought 
to  defend  the  admission  of  these  letters  and 
reports  is  equally  untenable.  Tbe  contract 
of  October  19,  1896,  contained  the  following 
provision,  to  wit:  "The  contractors  must  de- 
liver to  the  commissioner  of  public  works,  on 
or  before  the  10th  day  of  each  month,  a 
'Written  statement  of  >  amount  of  claims,  it 
any,  for  extra  work  done  and  extra  mate- 
rials fnmlsbed  during  the  previous  month, 
or  for  extm  expenses  Incurred  from  any 
cause  whatever;  otherwise,  claims  for  extras 
during  that  month  will  be  forfeited  and  waiv- 
ed." Xone  of  these  letiers  or  reports  can  be 
regarded  as  statements  of  the  amounts  of 
any  claims  of  the  contractors.  The  clause 
In  the  contract  thus  quoted  refers  to  a  spe- 
dflc  bill  of  particulars  of  tbe  demands  of  the 
contractors  for  extrab,  giving  the  amount  In 
dollars  and  cents.  These  letters  and  reports 
do  not  give  the  amoimts  of  any  such  claims 
of  tbe  contractors,  but  consist  of  statements 
cf  opinions  and  conclusions  by  the  authors 
of  thfc  letters.  There  Is  not  one  word  In  the 
lettero  or  reports  on  the  subject  of  ectrs  work 
or  materials,  and  no  claim  Is  made  in  them 
(07  anything  In  the  nature  of  an  extra,  so  far 
as  we  have  been  able  to  discover. 

8.  We  cannot  resist  the  conclusion  that  the 
conduct  of  the  trial  Judge  upon  the  trial  of 
this  case  was  prejudicial  to  the  rights  of 
the  city.  At  one  stage  in  the  course  of  the 
trial  the  trial  Judge  made  the  following  re- 
mark: "The  city  had  better  get  somebody 
to  do  that  work  who  can  do  It  faster.  If 
we  can  do  it  here  In  three  or  four  days  and 
the  city  can't  get  a  man  to  do  it  outside  of 
court  In  three  or  four  months,  they  had  better 
change  their  men  or  their  system." 

It  would  appear  that  tbe  appellees,  upon 
the  trial  below,  were  allowed  about  two 
weeks  to  introduce  their  evidence  tn  chief. 
The  remarks  of  the  court  during  this  time, 
as  well  as  during  the  few  days  which  were 
allowed  to  the  city  for  the  introduction  of 
its  testimony,  were  calculated,  as  we  think, 
to  prejudice  the  interests  of  the  city  beforfe 
the  Jury.  For  instance,  the  following  occurs 
in  the  testimony  of  one  of  the  witaesses: 
"If  yon  take  a  piece  of  conglomerate,  and 
put  it  In  a  wet  cloth,  and  wrap  it  in  an  oil 
cloth  covering,  I  should  not  think  there 
would  be  any  effect  upon  it  in  two  hours. 
It  would  remain  as  hard  as  it  was  when  it 
■was  pat  there.  Mr.  Sutherland:  It  would  re- 
main as  hard  as  it  was  when  it  was  put 
there,   would  it?    A.  Yes,   sir.    The  Court: 


If  there  was  no  effect  on  It,  It  would  be  Just 
the  same,  wouldn't  it?  Don't  ask  silly  ques- 
tions. We  have  a  whole  lot  to  do  here,  to 
do  our  best,  but  we  haven't  any  time  foi 
foolishness.  Mr.  Sutherland:  I  take  an  ex- 
ception to  the  remarks  of  the  court.  Tbe 
Court:  You  will  follow  it  Just  the  same.  I 
shall  compel  you  to  If  you  do  not  go  on  with 
your—" 

Again,  the  following  occurred:  "The  ma- 
terial in  drift  4,  the  last  time  I  was  there, 
was  conglomerate.  Mr.  Sutherland:  What 
was  it?  Leave  out  the  word  'conglomerate,* 
and  describe  the  condition  of  it  as  you  saw 
it  there.  The  Court:  You  need  not  analyze 
conglomerate.  They  are  well-known  terms, 
and  I  am  not  going  to  let  him  give  an  anal- 
ysis of  what  conglomerate  would  mean.  Mr. 
Sutherland:  They  are  well-known  terms, 
yonr  honor.  The  Court:  Do  not  talk  to  me 
at  all.  I  have  ruled  on  it,  and  I  am  not 
arguing  with  yon.  Mr.  Sutherland:  Does 
your  honor  rule  I  cannot  ask  him—  The 
Court:  You  heard  my  ruling.  Proceed.  Mr. 
Sutherland:  I  will  .take  an  exception.  The 
Court:  That  is  your  right.    Now  go  on." 

Again  occurs  the  following:  "Mr.  Starr: 
You  may  describe  the  Joints  used  between 
the  brick—whether  the  Joints  were  clean  and 
wet,  or  otherwise.  Mr.  Sutherland:  That  is 
objected  to  as  leading.  I  do  not  think  It  is 
proper  to  read  from  tbe  specifications  and 
Instruct  tbe  witness.  The  Court;  That  Is  not 
reading  from  the  specifications.  He  Is  ask- 
ing what  kind  of  Joints  there  were.  Mr. 
Sutherland:  Let  him  state  what  was—  The 
Court:  Stop.  I  will  not  have  you  st<9ping 
and  interfering  with  the  proceedings  all  the 
time,  when  there  Is  a  ruling.  Mr.  Suther- 
land: I  except  to  that  Tbe  Court:  This  case 
must  be  tried  the  same  as  any  other  case, 
and  you  must  observe  the  rules  that  are  ob- 
served in  courts  generally,  the  same  as  any 
other  lawyer.  Let  us  go  on  that  way.  Mr. 
Sutherland:  We  try  to  do  so,  but  we  want 
to  put  our  exceptions  in.  The  Court:  If  you 
do  not  go  on,  I  shall  compel  you  to  do  it 
In  such  a  manner  that  there  will  be  no  doubt 
about  It  Mr.  Sutherland:  I  take  an  excep- 
tion to  the  court's  remarks." 

Again,  the  following  occurred  in  the  testi- 
mony of  one  of  the  witnesses:  "In  my  all- 
rock  figures  I  did  not  include  the  part  that 
was  conglomerate.  In  that  part  of  the  tun- 
nel which  was  part  earth  and  part  rock  I 
figured  the  whole  as  one  quantity.  Mr.  Suth- 
erland; Did  you  figure  it  as  rock?  The 
Court:  Let  us  see  what  he  wants.  If  there 
is  any  catch  in  it,  let  us  get  the  catch.  If 
it  is  a  straight  question,  let  us  tell  him  what 
it  is,  so  he  will  give  us  an  answer."  It  seems 
to  us  that  this  language  of  the  court  was 
calculated  to  make  the  impression  upon  the 
Jury  that  the  counsel  for  the  city  was  en- 
deavoring to  catch  the  witness,  or.  In  other 
words,  to  deceive  the  witness.  We  see  noth- 
ing in  the  conduct  of  the  counsel,  or  in  the 
character  of   tbe  questions  asked   by   him, 
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which  Juatifled  such  an  Imputation  on  the 
part  of  the  court. 

One  of  the  Issues  in  the  case  was  as  to  the 
qoallty  and  component  parts  of  the  material 
excavated  by  the  contractors;  the  latter  con- 
tending tliat  it  was  the  so-called  conglom- 
erate, or  a  material  almost  as  hard  as  rock, 
and  the  city  contending  that  it  was  not  con- 
■  glomerate,  but  merely  earth  mixed  with  sand 
and  gravel,  witli  some  rock  or  pebbles.  If 
the  material  was  such  that  it  could  have 
been  excavated  without  blasting,  it  coulcl 
have  been  bored  with  a  common  hand  auger; 
that  is,  where  the  material  was  earth.  Some 
of  the  witnesses  for  the  city  so  testified.  The 
following  occurred  upon  the  cross-examina- 
tion by  the  city's  counsel  of  one  of  the  wit- 
nesses of  the  appellees,  to  wit:  "Mr.  Suther- 
land: If  it  had  not  been  for  those  rock  or 
pebbles,  you  could  have  used  augers  all  the 
while,  couldn't  you?  The  Court:  Yes,  if  it 
was  all  mud,  and  you  could  use' a  hand  auger. 
Let  us  go  to  something  that  is  not  silly. 
What  next?  Mr.  Sutherland:  I  take  an  ex- 
ception to  the  remark  of  the  court" 

It  was  charged  by  the  appellees  upon  the 
trial  below,  as  we  understand  the  evidence, 
that  there  was  a  conversion  by  the  city  of 
the  plant  of  appellees  on  July  8,  1899,  19 
months  after  the  suit  was  brought,  and  sev- 
eral days  after  the  commencement  of  the 
trial.  The  appellees  Introduced  evidence  as 
to  the  value  of  the  plant  alleged  to  be  con- 
verted, and  claimed  $63,086.21  therefor. 
There  was  evidence  tending  to  show  that 
there  was  no  appropriation  of  the  plant  by 
the  city,  or  that  it  was  at  any  time  seized 
by  the  city.  The  notice  of  forfeiture,  served 
upon  the  contractors  by  the  city  on  June  22, 
1899,  notified  them  to  remove  their  property 
from  the  tunnel  at  once,  and,  they  not  hav- 
ing done  so,  it  was  necessary  for  the  city 
to  take  charge  of  a  portion  of  It.  It  may 
be  a  question  whether  this  was  an  appropria- 
tion in  law,  as  the  property  was  upon  the 
ground  of  the  city,  and  still  remained  there. 
Upon  this  subject  the  following  occurs  tn 
the  testimony  of  one  of  the  witnesses:  "Item 
49  of  bill  of  particulars,  for  130,000  brick  at 
shaft  5,  refers  to  brick  on  hand  there,  on  the 
surface  of  the  ground  at  the  shaft  house. 
Mr.  Munroe:  I  object  to  the  evidence  in  re- 
gard to  that  item.  The  Court:  Has  the  city 
refused  to  let  you  take  this  away?  Mr,  Mun- 
roe: The  city  notified  plaintiffs  to  move  their 
plant,  and  invites  them  now  to  remove  It, 
and  they  won't  say  whether  they  will  take 
it  away  or  not  We  now  request  plalntlfTs  to 
remove  their  plant  and  all  their  material 
from  section  3  of  northwest  land  tunnel.  Mr. 
Miller:  You  may  state  the  cost  of  the  130,- 
000  brick  referred  to  In  Item  49,  which  Weir, 
McKeclmey  &  Co.  paid.  Can  you  state  it? 
(Said  question  was  objected  to  by  defendant 
as  Incompetent  and  immaterial,  but  the  ob- 
jection was  overruled  by  the  court,  and  to 
said  ruling  defendant  then  and  there  duly  ex- 
cepted).   The   Witness:    I  can  state  It.    It 


was  $6.50  per  thousand,  or  $815  for  the 
whole,  or  $845  altogether."  The  remark  of 
the  court,  "Has  the  city  refused  to  let  you 
take  this  away?"  could  have  had  no  other 
efTect  than  to  prejudice  the  city  in  the  minds 
of  the  Jury,  because  it  led  them  to  believe 
that  there  had  been  a  misappropriation  of 
the  property  by  the  city.  It  was  a  pure  as- 
sumption that  this  property  had  been  appro- 
priated by  the  city.  The  evidence  tends  to 
show  that  it  bad  never  been  taken  possession 
of  by  the  city,  and  therefore  evidence  of  its 
value  should  not  have  been  admitted. 

The  following  also  occurs:  "Mr.  Munroe: 
You  charge  the  dty  for  this  plant,  although 
on  the  27th  day  of  October,  1898,  it  notified 
you  where  the  plant  was,  and  requested  you 
to  either  take  it  away  or  notify  the  depart- 
ment of  publio  works  to  what  place  you 
wished  it  removed.  The  Witness:  Two 
months  after  they  stole  it  from  us  they  noti- 
fied us;  yes.  Mr.  Munroe:  I  move  that  the 
words  two  months  after  they  stole  it  from 
us'  be  stricken  out.  I  do  not  think  that  Is  a 
proper  answer.  The  Court:  He  might  use 
more  elegant  language  to  indicate  what  be 
meant;  but  I  cannot  frame  the  language  that 
the  witness  should  use,  so  long  as  it  does 
not  violate  the  propriety  of  the  occasion. 
Mr.  Munroe:  I  will  take  an  exception."  One 
of  the  material  questions  in  the  case  being 
whether  the  city  had  wrongfully  appropriat- 
ed this  plant  to  Its  own  use  or  not,  so  as 
to  render  the  city  liable  to  the  contractors 
for  Its  value,  the  statement  of  the  witness 
that  the  city  had  stolen  the  property  from 
them  was  an  Improper  statement,  but  was 
substantially  Indorsed  by  the  trial  court  In- 
stead of  rebuking  the  witness  for  his  remark, 
the  words  of  the  court  rather  tended  to  com- 
mend the  language  of  the  witness. 

On  July  10,  1899,  the  city  had  begun  to 
put  in  its  evidence,  and  the  following  oc- 
curred: "Mr.  Sutherland;  I  expect  to  show 
by  this  witness  that  he  saw  them  putting  in 
brick  back  of  the  rings  of  brick  without  any 
mortar  at  all.  The  Court:  Certainly  there  Is 
no  mortar  t>etween  the  brick  when  they  are 
laid  in  there.  Mr.  Sutherland:  The  contract 
requires  the  contractor  to  put  back  masonry 
in  there.  They  cannot  put  dry  brick  In.  The 
Court:  Go  on,  sir.  The  Witness:  While  1 
was  there  I  saw  the  masons  laying  brick  in, 
sometimes  two  or  three  at  a  time,  in  the 
hack  above  the  three  rings  of  brick,  in  the 
back  filling,  without  mortar.  Mr.  Miller: 
Objected  to.  The  Court:  Of  course  they  went 
in  without  mortar.  The  mortar  was  put  in 
afterwards,  I  suppose.  He  did  not  stay  there 
long  enough  to  see  It  Mr.  Sutherland:  Did 
you  stay  there  long  enough  to  see  the  work 
finished  as  they  went  along?  The  Witness: 
Yes,  sir;  I  was.  Two  or  three  tiers  of  brick 
put  in,  one  ahead  of  the  other.  They  back 
out  to  the  end  of  the  arch.  It  is  not  a  fact 
that  they  put  in  a  lot  of  brick  and  then  put 
the  mortar  over  it  afterward.  I  stayed  there 
long  enough  to  see  one  course  filled  up  to  the 
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roof,  and  anotb»  course  put  in,  In  front  of 
that,  up  to  the  roof.  I  have  been  down  there 
to  put  the  lights  In  when  they  were  putting 
In  Blabs  over  the  timber  or  the  crown  bars. 
They  would  fill  them  up  with  slabs,  up  above 
those  timbers.  That  was  In  drift  6."  The 
contract  provided  that  in  every  instance  all  - 
spaces  left  between  the  outside  of  the  regu- 
lar brick  work  and  the  excavation  should  be 
filled  In  with  solid  brick  masonry,  but  that 
no  allowance  should  be  made  for  such  addi- 
tional work  and  material,  and  also  provides 
that  all  joints  In  tbe  masonry  must  be  per- 
fectly filled  by  pressing  the  bricks  in  the 
cement  mortar,  and  not  by  pressing  the  mor- 
tar between  the  bricks.  In  order  to  comply 
with  the  terms  of  the  contract,  the  entire 
exterior  spaces  were  to  be  filled  in  with 
brick  masonry;  that  is  to  say,  brick  laid  in 
mortar.  Weir  v.  City  of  Chicago,  supra. 
The  city  had  a  right  to  show,  if  it  could,  that 
the  contractors  had  not  filled  in  these  ex- 
terior spaces  as  required  by  the  contract, 
but  bad  filled  them  with  dry  brick  uncement- 
ed  with  mortar.  Therefore  the  language  of 
the  court,  as  above  quoted,  was  calculatecl 
to  make  the  impression  upon  the  Jury  that 
in  his  opinion  the  contractors  had  done  the 
work  properly,  inasmuch  as  the  Judge  said 
that  the  mortar  was  put  in  afterwards,  and 
that  the  witness  did  not  stay  long  enough 
to  see  It  Certainly  this  language  of  the 
Judge  amounted  to  a  passing  by  the  court  up- 
on the  evidence,  when  it  was  the  province 
of  the  Jury  to  pass  upon  it. 

Again,  the  following  occurred:  "The  Court: 
If  he  wanted  to  make  bis  computations,  he 
should  have  made  them  from  those  in  the 
record.  If  you  wanted,  as  a  matter  of  evi- 
dence, to  make  them  from  those  books,  he 
might  have  compared  them  with  those  in  evi- 
dence. Mr.  Monroe:  We  will  compare  them 
to-night.  The  Court:  Go  on  with  this  wit- 
ness now.  Mr.  Munroe:  I  suppose  I  may  of- 
fer to  show  the  total  amount  of  rock  excava- 
tion In  tbe  all-rock  parts  of  tbe  tunnel  and 
the  total  amount  of  back  masonry?  Tbe 
Court:  He  may  do  his  figuring  to-night.  He 
may  take  these  figures  from  the  cross-sec- 
tions that  are  in  evidence  and  put  them  in 
duplicate  form.  Mr.  Munroe:  It  cannot  be 
done  in  one  nigbt.  The  Court:  I  am  not  go- 
ing to  string  this  out  indefinitely,  because 
yon  have  not  done  what  you  should  have 
done.  Mr.  Mimroe:  With  a  sufliclent  force 
we  can  compare  our  books  with  the  plain- 
tlfts'  books  to-night,  if  your  honor  will  ad- 
journ now.  The  Court:  I  will  not  adjourn 
now.  Go  on  with  this  examination.  This  is 
the  last  of  your  witnesses?  Mr.  Munroe: 
This  is  tbe  last  witness,  except  on  the  ques- 
tion of  the  valuation  of  the  plant"  From 
the  showing  of  the  record  it  would  appear 
that  the  evidence  was  not  introduced,  as 
the  testimony  was  closed  on  the  same  night; 
the  taking  of  the  testimony  for  tbe  appellees 
having  occupied  two  weeks,  and  for  the  city 
three  and  one-half  days  only. 


The  following  occurred  In  tbe  examination 
of  a  witness  for  the  city:  "Mr.  Munroe: 
What  do  you  say  as  to  the  necessity  of  the 
large  excavation  in  drift  4,  which  you  have 
described?  Mr.  Miller:  Objected  to.  The 
Court:  Objection  sustained.  (To  said  rilling 
of  the  court  defendant  then  and  there  duly 
excepted.)  Mr.  Munroe:  Are  you  able  to  state 
whether  that  large  excavation  was  or  was 
not  necessary?  The  Witness:  Yes,  sir.  The 
Court:  Of  course  he  is  able  to  state,  If  he  Is 
able  to  talk.  The  Witness:  I  know  whether 
that  large  excavation  was  necessary.  It  was 
not  necessary." 

The  following  also  occiured  on  the  evening 
of  the  13th  of  July,  1898:  "Mr.  Munroe: 
That  is  our  case,  as  far  as  we  have  been 
able  to  obtain  the  evidence  up  to  this  time. 
It  is  now  19  minutes  to  8  o'clock  in  tbe  even- 
ing. The  Conrt:  That  Is  all  your  evidence, 
is  It?  Mr.  Munroe:  That  is  all  the  evidence 
we  have  here.  The  Court  to  Plaintiffs'  Coun- 
sel: "Call  your  witnesses  on  rebuttal.  If  not, 
I  will  send  you  to  the  argument"  The  Jury 
was  Instructed  on  the  next  morning. 

The  remarks  made  by  the  court  during  the 
progress  of  the  trial,  as  above  quoted,  bad 
a  tendency  to  prejudice  the  jury  against  the 
city,  especially  when  considered  in  connec- 
tion with  the  derogatory  remarks  made  about 
the  city  and  Its  ofiicials  in  the  letters  which 
were  Improperly  admitted,  and  also  in  con- 
nection with  the  additional  counts  added  to 
the  declaration  a  few  days  before  the  close 
of  the  trial,  which  counts  made  charges  of 
fraud  against  the  city  which  had  not  been 
before  made,  and  in  support  of  which  there 
was  no  evidence.  The  instructions  to  the 
Jury  expressly  referred  to  each  count  of  the 
declaration,  and  therefore  Included  these  new 
counts.  It  Is  true  that.  In  two  Instructions 
given  by  the  court,  the  jury  were  told  that 
the  remarks  made  by  the  court  admonishing 
the  counsel  as  to  their  duties,  and  comment- 
ing upon  the  proper  manner  for  tbe  conduct 
of  the  trial,  were  to  be  disregarded  by  the 
jury;  but  we  do  not  think  that  these  Instruc- 
tions were  calculated  altogether  to  remove 
the  unpleasant  Impression  made  upon  tbe 
minds  of  the  jury  by  the  language  used  by 
the  trial  Judge.  Many  of  the  remarks  were 
not  made  In  ruling  upon  motions  made  by 
counsel,  but  were  volunteered  by  the  court, 
and  were  not  entirely  covered  by  the  lan- 
guage used  in  the  instructions.  The  dan- 
gerous tendency  of  the  remarks  that  were 
made  cannot  always  be  obviated  or  cured  by 
instructions.  Lafayette,  Bloomington  &  Mis- 
sissippi Railroad  Co.  v.  Winslow,  66  111.  219; 
Lycoming  Fire  Ins.  Co.  v.  Rubin,  79  111.  402. 

Many  other  points  and  objections  are  urged 
on  behalf  of  the  city  In  favor  of  a  reversal 
of  this  Judgment  Upon  these  we  pass  no 
opinion,  and  the  fact  that  they  are  not  here 
discussed  does  not  Indicate  whether  we  re- 
gard them  as  well  taken  or  not. 

For  the  errors  above  indicated,  we  think 
that  there  should  be  another  trial  of  this 
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case.    Accordingly,  the  Judgments  of  the  Ap- 
pellate and  of  the  circuit  courts  are  reversed, 
and  the  cause  is  remanded  to  the  circuit  court 
for  further  proceedings. 
Reversed  and  remanded. 

HAND,  O.  J.,  and  WILKIN,  CART- 
WRIGHT,  and  BOGGS,  J  J.  (specially  concur- 
ring). We  ccmcur  in  the  conclusion  reached 
in  the  foregoing  opinion  that  the  Judgment 
should  be  reversed  but  do  not  agree  to  all  that 
is  said  therein.  We  base  our  opinion  that 
the  case  should  be  reversed  upon  the  ground 
mainly  that  the  court  erred  In  admitting  io 
evidence  the  letters  and  reports  written  to  the 
plaintiSa  and  made  to  them  by  their  own 
agents,  attorneys  and  other  employSs.  and 
which  were  not  proper  evidence  against  the 
city.  We  think  whether  or  not  the  supple- 
mental agreement  referred  to  In  the  opinion 
was  ratified  should  be  left  open  to  be  de- 
termined upon  the  next  trial  and  that  In 
case  It  should  be  found  that  said  supple- 
mental agreement  is  not  binding  upon  the 
city  that  the  plaintlfts  should  be  allowed  to 
recover  the  reasonable  value  of  all  labor  and 
material  furnished  the  city  and  accepted  by 
It  which  Is  not  covered  by  the  terms  of  the 
original  agreement  but  which  was  furnished 
by  the  plaintiffs  in  the  construction  of  the 
Improvement.  We  are  also  of  the  opinion 
that  on  the  further  hearing  the  evidence 
should  be  confined  to  the  proof  of  a  cause 
of  action  which  existed  at  the  time  suit  was 
commenced  and  that  proof  that  the  city  con- 
verted the  plant  of  the  plaintiffs  during  the 
former  trial  should  not  be  heard  unless 
agreed  to  by  the  parties. 


a77  N.  T,  8) 

M.  GROH'S  SONS  v.  GROH. 

(Oonrt  of  Appeals  of  New  York.     Dec.  8, 

1903.) 

TRIAL— OBJECTIONS  TO   BVIDENCB— HARM- 
LESS ERROR. 

1.  Where  evidence  is  objected  to  on  the  spe- 
cific ground  that  it  is  immaterial,  the  objec- 
tion sufficiently  points  out  the  precise  ground 
on  which  the  evidence  should  be  excluded. 

2.  Where  evidence  is  neither  immaterial  nor 
irrelevant,  an  objection  that  it  is  incompetent 
should'  state  the  precise  grounds  on  which  the 
objection  is  based. 

3.  The  reception  of  evidence  is  reversible  er- 
ror, over  an  objection  to  it  as  immaterial, 
where  it  is  so  clearly  immaterial  as  to  be  also 
incompetent  and  irrelevant. 

4.  Where  improper  evidence  is  erroneously 
admitted,  and  is  not  stricken  out,  the  fact  that 
the  court  acquiesced  in  plaintiff's  request  to 
charge  docs  not  render  such  error  harmless. 

5.  Subsequent  withdrawal  from  tlie  record  of 
defendant's  pleading  erroneously  admitted  in 
evidence  cures  the  error. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, First  Department 

Action  by  M.  Grob's  Sons  against  Julia  A. 
Groh,  executrix  of  John  Groh,  deceased. 
From  a  Judgment  of  the  Appellate  Division 

%  6.  See  Appeal  and  Error,  vol.  3,  Cent.  Dig.  i  4178. 


dBO  N.  Y.  Supp.  438)  afBrmIng  a  Judgment 
for  defendant,  plaintiff  appeals.    Reversed. 

Frank  S.  Black,  Henderson  Peck,  and 
Thomas  F.  Keogh,  for  appellant  Abram  I. 
Elkus  and  Carlisle  J.  Oleason,  for  respond- 
ent 

WERNER,  J.  This  action  was  bronght  to 
recover  of  the  defendant's  testator  various 
sums  of  money,  aggregating  in  all  $15,515.71. 
The  complaint  sets  forth  three  separate  caus- 
es of  action.  The  first  two  proceed  upon  the 
theory  that  the  defendant's  testator  was  In- 
debted to  the  plaintiff  In  the  sum  of  18,000. 
and  upwards,  for  moneys  received  and  not 
accounted  for.  The  third  alleges  that  he  re- 
ceived from  the  plaintiff  $6,763.17  upon  rep- 
resentations that  were  not  true.  Upon  the 
questions  of  fact  submitted  to  the  Jury,  the 
defendant  was  given  the  verdict  The  Judg- 
ment entered  thereon  was  affirmed  in  the 
Appellate  Division  by  a  divided  court  There 
was  evidence  before  the  Jury  upon  which  to 
base  their  verdict,  and  therefore  no  ques- 
tions are  presented  which  this  court  can 
review,  except  upon  exceptions  taken  during 
the  course  of  the  trial.  The  bearing  of  these 
exceptions  will  appear  from  a  short  state- 
ment of  the  facts:    Prior  to  December  30, 

1896,  M.  Grob's  Sons  had  been  a  copartner- 
ship, and  conducted  a  brewery  in  the  city  of 
New  Tork.  The  firm  was  a  family  affair, 
and  originally  consisted  of  Michael  Groh, 
Julia  A.  Groh,  his  wife,  and  their  two  sons, 
Michael  J.  and  John  Groh.  Michael,  the  fa- 
ther, died  in  1895,  and  Michael  J.,  the  son, 
in  1896;  leaving  Julia  A.  and  John,  her  son, 
the  original  defendant- herein,  the  sole  own- 
ers of  the  business.  On  December  30,  1896. 
the  plaintiff  corporation  was  formed  nndcr 
the  name  of  M.  Grob's  Sons,  and  took  over 
all  the  assets  of  the  partnership,  incladiog 
all  debts  and  claims  due  to  or  owed  by  It 
The  capital  stock  of  the  corporation  wns 
$600,000,  which  was  divided  equally  between 
Julia  A.  and  John  Groh.  Bonds  were  Is- 
sued to  the  amount  of  $500,000,  and  these 
were  also  divided  equally  between  them.  On 
December  16,  1897,  J.  George  Flammer 
bought  all  of  the  stock  and  bonds  l>elongIng 
to  Julia  A.,  and  also  one  share  of  stock  be- 
longing to  John  Grob.  Fending  this  action. 
John,  the  original  defendant,  died;  and  his 
executrix,  the  present  defendant,  was  substi- 
tuted in  bis  place. 

The  first  cause  of  action  In  the  complaint 
sets  forth  that,  before  the  corporation  was 
formed,  John  Groh,  deceased,  had  become  In- 
debted to  the  partnership  in  the  sum  of  $7,- 
175.02,  for  which  he  had  failed  to  account 
The  second  cause  of  action  sets  forth  that 
as  president  and  treasurer  of  the  plaintiff, 
and  between  January  1  and  April  17,  1897. 
he  misappropriated  $1,577.53  belonging  to  tlie 
plaintiff.  In  the  third  cause  of  action  It  la 
alleged  that  on  or  about  the  17th  of  April. 

1897,  he  received  from  the  corporation,  with- 
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out  consideratloD  tberefor,  the  sum  of  $6,- 
763.16,  upon  the  representation  that  the  cor- 
poration was  Indebted  to  htm  in  that  amount. 
The  answer  contains  a  general  denial  of  the 
material  allegations  of  the  complaint,  and 
several  separate  defenses.  These  alleged  de- 
fenses are,  In  substance,  that  one  J.  George 
Flammer  was  the  attorney  of  Julia  A.  Grob 
and  of  the  firm,  as  well  as  of  the  corpora- 
tion that  succeeded  it,  and  that,  as  such  at- 
torney,' Flammer  was  fully  conversant  with 
all  the  business  affairs  of  each;  that  the 
Bums  of  money  claimed  in  the  first  and  sec- 
ond causes  of  action  in  the  complaint  set 
forth  were  expended  by  John  Groh  in  the 
business  of  the  firm  and  corporation;  that, 
when  Julia  A.  Groh  transferred  to  Flammer 
her  stock  and  bonds  in  the  corporation,  a 
written  agreement  was  entered  into  by  which 
It  was  covenanted  that  the  former  should 
cancel,  discharge,  and  pay  all  debts  and  lia- 
bilities of  the  corporation;  that,  as  a  part 
of  the  consideration  of  the  transfer,  Flam- 
mer executed  and  delivered  to  Julia  A.  Groh 
bis  promissory  note  for  $50,000,  payable  No- 
vember 1,  1897;  that  immediately  after  such 
transfer,  and  on  or  about  April  17,  1897, 
Flammer  was  elected  a  director,  and  after- 
wards president,  of  the  corporation,  and  as- 
sumed entire  charge  of  its  business  affairs; 
that,  when  the  note  for  $50,000  became  due, 
Flammer  refused  to  pay  it,  because  he  claim- 
ed the  amounts  set  forth  in  the  complaint 
were  liabilities  of  the  corporation,  and  should 
be  deducted  from  the  amount  of  the  note; 
that  an  amicable  agreement  was  entered  into 
between  Flammer  and  Julia  A.  Groh,  under 
which,  in  consideration  of  $10,000,  the  sums 
set  forth  in  the  complaint  were  satisfied, 
and  the  plalnOfC  received  the  $10,000  in  full 
satisfaction  and  discbarge  of  such  claims. 
As  a  separate  defense  to  the  third  cause  of 
action,  it  was  alleged  that  the  plaintiff,  by 
and  with  the  consent  of  Flammer  and  Julia 
A.  Groh,  paid  to  the  latter  and  John  Groh, 
the  original  defendant,  each  the  sum  of  $3,- 
381.68,  as  a  dividend  upon  the  earnings  of  the 
plaintiff  then  due  to  them. 

As  tending  to  sustain  the  allegations  of  the 
answer,  the  defendant  was  permitted  to  in- 
troduce in  evidence  the  agreement  under 
which  Flammer  purchased  from  Mrs.  Groh 
for  $150,000  her  stock  and  bonds  of  the  plain- 
tiff coriwratlon,  of  the  par  value  of  $550,- 
000,  in  which  she  stipulated  to  pay  all  the 
debts  of  the  firm  and  the  corporation.  Coun- 
sel for  the  plaintiff  objected  to  this  as  imma- 
terial, and  added,  "What  possible  materiality 
a  transaction  between  Mrs.  Groh  and  Mr. 
Flammer  can  have  on  the  Issue  In  this  ac- 
tion Is  difficult  for  me  to  see."  The  objec- 
tion  was  overruled,  and  an  exception  taken. 
Again,  the  defendant  Introduced  evidence 
showing  that  in  July,  1898,  John  Groh,  de- 
ceased, ceased  to  be  an  officer  of  the  plain- 
tiff, and  that  Flammer,  who  ^controlled  'a 
majority  of  the  stock,  then  elected  himself 
president  and  treasurer  of  the  corporation, 
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and  he,  with  his  two  brothers-in-law,  one 
of  whom  was  vice  president,  composed  the 
board  of  directors.  The  defendant  proceed- 
ed to  show  that,  up  to  the  time  when  John 
Groh  ceased  to  be  an  officer  of  the  plaintiff, 
none  of  the  officers  thereof  had  received  sala- 
ries. This  latter  part  of  the  evidence  was 
objected  to  as  immaterial,  the  objection 
was  overruled,  and  an  exception  taken  by 
plaintiff.  After  the  Introduction  of  this  tes- 
timony, defendant's  counsel  asked  the  wit- 
ness the  question:  "When  did  the  officers 
first  begin  to  receive  salaries?  Mr.  Nathan 
[plaintitTs  counsel]:  Objected  to  as  Immate- 
rial. How  does  that  have  any  bearing  upon 
the  case?  The  Court:  It  may  have  no  bear- 
ing at  all,  but  I  think  it  proper  to  allow  It 
In  the  case  for  what  it  may  hereafter  be 
worth.  Mr.  Nathan:  Exception.  •  •  •  Q. 
You  were  the  secretary,  and  kept  the  min- 
utes? A.  Tes,  sir.  Q.  Will  you  look  at  the 
minute  book,  and  tell  me  when  the  officers 
first  began  to  receive  salaries,  and  what 
they  received?  (Same  objection,  ruling,  and 
exception.)"  This  was  followed  by  evidence 
adduced  by  the  defendant  disclosing  that 
Flammer,  as  president,  received  $15,000  a 
year,  wldch  was  afterwards  Increased  to  $25,- 
000;  that  his  brother-in-law,  as  vice  presi- 
dent and  cashier,  received  $5,200  a  year,  and 
that  during  all  this  time  John  Groh  continued 
to  own  one-half  of  the  bonds  of  the  plaintiff 
and  one-half  of  the  stock,  less  one  share; 
and  that  no  dividends  were  paid  on  the  stock. 
All  this  was  under  the  objection  of  the 
plaintiff  that  it  was  Immaterial,  and  excep- 
tions were  duly  taken  to  the  rulings  of  the 
court  admitting  the  evidence.  Again,  the 
defendant  was  permitted  to  Introduce  in  evi- 
dence a  written  release  from  Flammer  in- 
dividually to  Julia  A.  Groh,  purporting  to  re- 
lease her  from  all  debts  and  obligations  he 
had  against  her,  excepting  debts '  or  obliga- 
tions arising  out  of  the  agreement  between 
them  for  the  purchase  by  the  former  of  the 
stock  and  bonds  from  the  latter.  Connsel 
for  the  plaintiff  objected  to  this  paper  as 
immaterial,  and.  In  doing  so,  pointed  out  to 
the  court  that  It  was  an  individual  release 
of  Flammer,  and  not  the  act  of  the  plain- 
tiff. The  court  said:  "It  Is  received.  The 
Jury  should  have  the  entire  transaction  be- 
fore them.  Mr  Nathan:  It  has  nothing  to 
do  with  this  transaction.  The  Court:  I 
think  it  has  a  great  deal  to  do  with  It.  It 
Involves  the  $10,000  the  corporation  is  en- 
deavoring to  get  from  this  estate.  •  •  « 
Mr.  Nathan:  I  except."  The  record  con 
tains  other  exceptions  of  a  similar  character, 
but  we  need  not  discuss  them  In  detail,  since 
those  set  forth  clearly  disclose  the  extent  to 
which  evidence  was  admitted  that  was  not 
only  foreign  to  the  real  issues  in  the  case,  but 
which,  in  the  nature  of  things,  must  have 
been  prejudicial  to  the  plaintiff.  The  issues 
to  be  tried  were  those  tendered  by  the  com- 
plaint, and  fairly  controverted  by  the  answer. 
The  allegations  of  the  answer  relating  to 
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Uie  personal  transactions  between  Flammer 
and  ttae  defendant,  and  to  the  subsequent 
proceedings  of  the  plaintiff  corporation  in 
the  payment  of  salaries  to  Its  officers,  were 
not  germane  to  the  Issues  In  the  case.  This, 
Indeed,  Is  conceded  In  the  prevailing  opinion 
of  the  learned  Appellate  Division,  but  the 
judgment  was  afSrmed  because  the  objec- 
tions to  the  improper  'evidence  were  regarded 
8S  insufficient  We  entertain  a  different 
view.  When  evidence  is  immaterial,  and  is 
objected  to  on  that  specific  ground,  the  ob- 
jection is  well  taken,  because  it  points  out 
tbe  precise  ground  upon  which  the  evidence 
should  be  excluded,  and  that  is  all  the  ob- 
jector is  required  to  do.  It  frequently  hap- 
pens that  evidence  which  Is  immaterial  is 
also  Incompetent  and  Irrelevant,  and  in  that 
event  it  may  properly  be  objected  to  on  all 
or  either  of  these  grounds.  It  is  equally  true 
that  evidence  may  be  incompetent,  but  nei- 
ther immaterial  nor  irrelevant,  or  vice  versa, 
in  which  case  tbe  objection  may  and  should 
be  urged  upon  the  precise  ground  that  pro- 
vokes It  And  the  reason  of  the  rule  la  plain. 
If  evidence  Is  inadmissible  upon  one  ground, 
and  is  objected  to  upon  another  ground,  tbe 
trial  court  Is  not  advised  of  the  true  reason 
for  Its  rejection,  and  the  objector  is  held  to 
have  waived  it 

In  tbe  case  at  bar  some  of  the  evidence  ob- 
jected to  was  immaterial,  Irrelevant  and  in- 
competent It  might  have  been  objected  to 
on  all  or  each  of  these  grounds.  It  was  ob- 
jected to  only  as  being  immaterial.  It  was, 
however,  so  utterly  and  clearly  immaterial 
as  to  point  out  clearly  its  incompetency  as 
well  as  its  irrelevancy.  The  objection  hav- 
ing been  taken  upon  a  ground  that  was  prop- 
er and  precise,  and  being  obviously  suggestive 
of  the  other  two  grounds  upon  which  the 
evidence  might  have  been  excluded,  we  think 
the  cases  cited  by  the  learned  Appellate  Divi- 
sion in  support  of  the  conclusion  that  the  ob- 
jections herein  were  not  properly  taken  have 
no  application.  In  those  cases  (Turner  v. 
City  of  Newburgb,  109  N.  T.  301,  16  N.  B. 
844,  4  Am.  St  Rep.  453;  Atkins  v.  Elwell,  45 
N.  Y,  753;  Ward  v.  Kilpatrick,  85  N.  T.  413, 
89  Am.  Rep.  674;  Charlton  v.  Rose,  24  App. 
Div.  485,  48  N.  Y.  Supp.  1073)  the  objections 
were  either  general  in  form,  or  placed  upon 
one  ground,  while  the  evidence  was  inadmis- 
sible only  upon  different  and  distinct  grounds, 
which  were  not  urged,  and  hence  the  court 
was  not  apprised  of  tbe  real  ground  upon 
which  the  evidence  should  have  been  ex- 
cluded. 

Tbe  learned  counsel  for  the  defendant  fur- 
ther relies  upon  the  contention  that  tbe  erro- 
neous rulings  herein  were  cured  by  the 
charge  of  the  court  made  in  response  to  the 
requests  of  the  plaintiff's  counsel:  (1)  "That 
the  release  by  Flammer  to  Julia  A.  Grob 
did  not  release  John  Grob  from  liability  in 
any  of  the  claims  made  by  the  plaintiff  in 
this  action;"  and  (2)  that  "the  amount  of  Mr. 
Vlammer's  salary  baa  no  bearing  upon  the  Is- 


sues In  this  action."  The  difficulty  with  tlila 
claim  la  that,  while  tbe  request  was  sub- 
mitted in  the  language  abore  quoted,  tbe 
court  did  nothing  more  than  to  respond,  "I 
so  charge."  The  evidence  was  not  stricken 
out  The  Jury  were  not  Instructed  to  disre- 
gard it.  In  tbe  fkce  of  these  facts,  the 
meiie  acquiescence  of  the  court  In  tbe  re- 
quests above  quoted  cannot  be  said  to  have 
been  sufficient  to  remove  the  impression 
which  the  evidence  upon  these  subjects  must 
have '  left  on  the  minds  of  the  Jury.  Ives 
T.  Bills,  169  N.  Y.  85,  62  N.  B.  138;  People 
V.  Smith,  172  N.  Y.  210,  64  N.  B.  814.  and 
cases  there  cited. 

As  to  the  alleged  error  of  the  trial  court 
in  permitting  the  defendant's  pleading  to 
be  put  in  evidence.  It  Is  enough  to  say  tbat 
we  think  it  was  cured  by  its  subsequent  'with- 
drawal from  the  record. 

The  Judgment  should  be  reversed,  and  a 
new  trial  granted,  vritb  costs  to  abide  tbe 
event 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN. 
HAIGHT,  MARTIN,  and  VANN.  JJ„  coocor. 

Judgment  reversed,  et& 


077  N.  T.  an 
WOODRUFF  et  al.  v.  OSWEGO  STARCH 

FACTORY. 

(Court  of  Appeals  of  New  York.    Dec.  8^ 

1903.) 

CONSTITUTIONAL  LAW— TAXATION  OF  RBNTS— 

DOUBLE   TAXATION— CONSTRUCTION   OK 

LEASE. 

1.  Laws  1896,  p.  800,  c.  908,  i  8,  re-enactinx 
chapter  327,  p.  466,  Laws  1846,  providinK  for 
the  taxation  of  rents  reserved  in  any  lease  in 
fee  to  the  person  entitled  to  receive  the  same 
as  personal  property,  does  not  create  double 
taxation,  as  uiey  are  severed  from  the  real  es- 
tate, and  taxed  at  their  capitalized  value  as  a 
new  subject  of  taxation,  while  the  real  estate 
remains  taxable  to  the  lessee  or  tenant 

2.  Where,  in  a  perpetual  lease,  the  tenant 
covenanted  to  pay  all  taxes  on  tbe  demised 
premises,  they  do  not  inclnde  taxes  assessed 
against  the  lessor  on  the  rents  reserved  under 
the  lease,  and  not  measured  by  the  lands  leas- 
ed, bat  the  lessee  is  liable  only  for  such  taxes 
as  are  directly  imposed  upon  the  land. 

Bartlett,  J.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Di- 
Tlsiou,  Fourth  Department 

Action  by  Caroline  B.  Woodruff  and  others, 
executors  of  Nelson  Beardsley,  against  the  Os- 
wego Starch  Factory.  From  a  Judgment  of  the 
Appellate  Division  (74  N.  Y.  Supp.  961)  ea»- 
tered  in  favor  of  defendant  on  the  submission 
of  controversy,  plaintiffs  appeal.    Affirmed. 

Frederic  B.  Storke,  f<Mr  appellants.  H.  I<. 
Howe,  for  respondent 

GRAY,  J.  The  parties  to  this  proceeding 
agreed  i»  submit  the  controversy  between 
them  to  tbe  pourt  below  in  ttae  following  lan- 
guage: "Judgment  may  be  rendered  for  or 
against  either  party,  determining  whicta  par- 
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ty  Is  liable  to  pay  the  taxes  described  In  the 
case  and  submission,  and  awarding  a  money 
Judgment  in  accordance  with  such  determina- 
tion, with  costs."  The  statement  of  facts 
upon  which  the  parties  agreed  to  the  sub- 
mission shows  that  the  plaintiffs  represent 
one-half  of  all  the  right;  title,  and  interest 
of  the  grantors  iu  certain  conveyances  in  fee, 
which  reserved  to  them  a  perpetnal  rent; 
while  the  defendant  owns  the  right,  title, 
and  Interest  of  the  several  grantees  named  In 
those  conveyances,  subject  to  the  same  rents 
reserved  therein.  These  conveyances  were 
executed  between  the  years  1847  and  1867, 
and  they  granted  certain  lands  and  water 
power  situate  on  the  Osw^o  river  within  the 
city  of  Oswego.  Elacb  of  the  conveyances 
contained,  in  substantially  the  same  lan- 
guage, the  covenant  to  pay,  in  addition  to  a 
yearly  rent  in  cash,  "all  taxes,  charges,  and 
assessments,  ordinary  and  extraordinary, 
which  shall  be  taxed,  charged,  imposed,  or 
assessed  on  the  hereby  demised  premises  and 
privileges,  or  any  part  thereof,  or  on  the  said 
parties  of  the  first  part,  their  heirs  and  as- 
signs. In  respect  thereof."  In  1898  the  assess- 
ors of  the  city  of  Oswego  made  an  assess- 
ment upon  the  interest  of  the  plaintiffs  In 
the  leases,  as  personal  estate,  at  a  gross 
valuation,  and  levied  thereon  a  city  tax. 
Thereafter,  in  the  years  1899  and  1900,  the 
said  assessors  made  assessments,  in  the  same 
form  and  at  the  same  amount,  and  levied 
state,  city,  and  county  taxes  thereon  for  the 
city  and  county  of  Oswego.  Prior  to  the  year 
1898  no  assessment  had  ever  been  made  np 
on  the  interest  of  the  plaintiffs  In  these 
rents  or  that  of  their  predecessors  in  title  for 
purposes  .  of  taxation.  The  plaintiffs  failed 
and  refused  to  pay  the  taxes  bo  levied,  as 
did  the  defendant,  and,  so  far  as  they  have 
been  paid,  they  were  collected  by  the  en- 
forced levy  upon  and  sale  of  defendant's 
property,  and  under  its  protest.  To  the  ex- 
tent to  which  the  payment  of  these  taxes  had 
been  enforced  by  the  taxing  officers,  the  de- 
fendant has  deducted,  and  has  claimed  the 
right  to  deduct,  from  installments  of  rents 
maturing  under  the  leases,  the  amount  of 
such  enforced  collections;  and  by  reason.  In 
one  instance,  of  the  amount  collected  exceed- 
ing the  amount  of  rents  due,  a  counterclaim 
for  the  excess  is  made  by  the  defendant. 
Similar  taxes  were  also  outstanding  and  un- 
paid at  the  time  of  the  submission  of  the  con- 
troversy, the  liability  for  the  payment  of 
which  was  to  be  determined  by  the  Judg- 
ment 

It  further  appears  from  the  agreed  state- 
ment of  facts  that  prior  to  the  completion 
of  the  assessment  rolls  of  1898  the  plaintiffs 
notified  the  defendant  of  the  proposed  assess- 
ment and  of  their  claim,  "that  defendant  was 
bound  to  pay  all  taxes  levied  thereon  by  vir- 
tue of  the  provisions  of  the  tax  clause  con- 
tained In  each  of  said  conveyances,"  and  the 
statement  further  contains  the  language  that 
"the  defendant  refused  to  pay  said  tax,  or 


any  part  thereof,  claiming  that  it  was  not  lia- 
ble for  such  tax  under  said  tax  clause;  but 
that  the  plaintiffs  were  liable  to  pay  the 
same  and  so  advised  the  plaintiffs." 

The  Appellate  Division  in  the  Fourth  De- 
partment decided  the  controversy  against  the 
plaintiffs  and  adjudged  that  they  were  lia- 
ble to  pay  the  taxes  in  question  "under  a 
construction  of  the  covenant  in  said  leases, 
and  that  the  defendant  had  a  legal  right  un- 
der the  statute  to  charge  the  amount  of  said 
taxes  collected  of  and  from  it  to  the  plain- 
tifls,  and  to  deduct  the  same  from  the  rent 
due  or  to  become  due  from  It  to  the  plain- 
tiffs." Upon  the  appeal  which  the  plaintiffs 
have  taken  to  this  court  they  insist.  In  the 
first  place,  that  the  tax  Is  unconstitutional 
and  void,  and  that  it  should  be  so  adjudged 
by  the  court.  In  the  second  place,  they  in- 
sist that  under  the  tax  covenant  of  the  leases 
the  defendant  is  bound  to  pay  the  taxes  upon 
the  rent  The  act  under  which  the  taxes 
were  assessed  and  levied  upon  the  rents  re- 
served In  the  leases  was  originally  passed  by 
the  Legislature  on  May  13,  1846  (Laws  1846, 
p.  466,  c.  327),  prior  to  the  execution  of  the 
leases,  and  its  provisions  have  been,  substan- 
tially, re-enacted  in  the  present  Tax  Law 
(Laws  1896,  p.  795,  c.  908).  Section  8  (Laws 
1896,  p.  800,  c.  908)  of  the  tax  law  provides 
that  "rents  reserved  in  any  lease  in  fee, 
•  •  ♦  and  chargeable  upon  real  property 
within  the  state,  shall  be  taxable  to  the  per- 
son entitled  to  receive  the  same  as  personal 
property  In  the  tax  district  where  such  real 
property  Is  situated."  Section  21,  subd.  5 
(Laws  1896,  p.  804,  c.  908),  provides  that  the 
value  of  taxable  rents  reserved  and  charge- 
able upon  lauds  within  the  tax  district  esti- 
mated at  a  principal  sum,  the  Interest  of 
which  at  the  legal  rate  per  annum  would 
produce  a  sum  equal  to  such  annual  rents, 
shall  be  set  down  In  the  fifth  column  of  the 
assessment  roll.  Section  75  provides  with  re- 
spect to  the  collection  of  such  taxes,  in  the 
event  of  a  failure  to  pay  them,  that  the  col- 
lector, if  no  sufficient  personal  property  Ije- 
longing  to  the  person  against  whom  the  tax 
is  levied  can  be  found  in  the  county,  shall 
collect  of  the  tenant  or  lessee  in  possession 
of  the  premises  on  which  the  rent  is  reserved 
in  the  same  manner  as  though  such  taxes 
had  been  assessed  against  such  tenant  or 
lessee.  It  further  provides  that  in  such  event 
the  tenant  or  lessee  shall  be  entitled  to  have 
the  amount  of  the  tax  deducted  from  the 
amount  of  rent  reserved  which  may  be  or 
become  due,  or  may  maintain  an  action  to 
recover  the  same. 

I  very  much  doubt  that  the  question  of  the 
constitutionality  of  the  law  has  been  raised 
In  this  case.  The  terms  of  the  submission 
do  not  seem  to  present  ft,  and  the  city  of 
Oswego  was  not  made  a  party.  The  only 
Judgment  asked  for  is  as  to  "which  party 
is  liable  to  pay  the  taxes  described  in  the 
case,"  and  in  the  agreed  statement  of  facts 
no  claim  of  illegality  or  invalidity  is  mad» 
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with  respect  to  the  law.  But  It  may  be  Im- 
portant, In  the  Interest  of  a  termination  of 
the  litigation,  that  we  should  briefly  declare 
our  judgment  to  be  in  favor  of  the  constitu- 
tionality of  the  statute.  The  argument  of 
the  appellants,  or  so  much  as  we  need  con- 
sider, is  that  It  offends  tlie  rule  of  equality 
in  the  imposition  of  taxes,  and  permits  of 
double  taxation.  It  is  not  pretended  that 
the  Talidlty  of  this  law,  wUch  Iiad  existed 
for  over  50  years  upon  the  statute  books, 
has  ever  been  questioned  in  the  courts,  and 
that  It  should  seriously  be  assailed  at  tbis 
late  day,  proceeds  from  a  misapprehension 
either  of  its  operation  or  of  the  power  of 
the  Legislature.  If  the  result  of  Its  enforce- 
ment was  to  effect  double  taxation,  that 
would  be  no  reason  for  holding  it  an  invalid 
exercise  of  the  legislative  power.  The  power 
of  the  state  Legislature  to  Impose  taxes  Is 
unlimited,  and  its  exercise  will  be  guided 
and  restrained  by  those  considerations  of 
wisdom  and  of  policy  to  which  the  members 
ore  naturally  subject  In  their  own  Interests 
as  in  those  of  their  constituents.  In  constru- 
ing laws  which  impose  taxes  courts  will  In- 
cline to  that  construction  which  will  avoid 
double  taxation;  but  the  power,  if  clearly 
exercised,  cannot  be  denied  to  the  legislative 
body. 

But  this  is  not,  In  strictness,  a  case  of 
double  taxation.  What  the  Legislature  has 
done  Is  to  declare  that  the  rents  reserved 
In  such  leases  shall  be  assessable  to  the  per- 
son entitled  to  receive  the  same  as  personal 
property.  They  are  severed  from  the  real  es- 
tate and  taxed  at  their  capitalized  value  as 
a  new  subject  of  taxation,  while  the  real 
estate  remains  taxable  to  the  lessee  or  ten- 
ant The  Legislature  may  competently  do 
this,  for  It  tests  in  its  discretion  to  select 
the  persons  and  the  objects  of  taxation. 
Courts  are  not  concerned  with  the  motives 
or  with  the  wisdom  of  the  legislative  action, 
and  the  only  limitation  Is  that  the  burden 
of  taxation  shall  be  uniform  and  equal  over 
all.  That  is  the  result  under  this  law.  Wher- 
ever real  estate  is  held  under  the  form  of 
grant  or  lease  described  in  the  statute,  the 
interest  of  the  person  entitled  to  the  rents 
reserved  Is  subjected  to  taxation  as  a  species 
of  property,  which,  for  the  purpose,  is  class- 
ed as  personal  estate. 

It  seems  to  me,  however,  that  the  actual 
controversy  between  these  parties  relates  to 
the  construction  to  l>e  given  to  the  covenant 
in  question.  The  liability  under  this  covenant 
Is  of  a  twofold  nature.  The  lessee  is  to 
pay  all  taxes,  ordinary  and  extraordinary, 
which  shall  be  imposed  upon  the  demised 
premises,  and  he  is  also  required  to  pay  such 
as  shall  be  imposed  on  the  lessors  "in  re- 
spect thereof."  The  taxes  In  question  were 
not  assessed  upon  the  demised  premises.  A. 
tax  upon  rents  may  doubtless  be  regarded, 
in  legal  theory,  as  a  tax  upon  the  land;  but 
while,  as  a  general  proposition,  that  may  be 
true,  it  has  no  influence  upon  the  question 


here.  The  Legislature  has,  for  tbe  purposea 
of  taxation,  separated  the  rents  reserved  in 
such  leases  from  the  real  estate  demised,  and 
hence  the  question  arises,  under  the  language 
of  tills  covenant,  whether,  notwithstanding 
the  legislative  action,  the  covenantor  is  liable 
for  the  taxes  against  the  lessors,  as  being 
taxes  assessed  in  respect  of  the  demised 
premises.  Is  the  assessment.  In  such  a  case 
In  relation  to  the  property  demised,  or  is  it 
in  relation,  essentially,  to  the  rents  or  in- 
come therefrom?  Tbe  ordinary  meaning  of 
the  words  employed,  read  In  connection  with 
the  provisions  of  tbe  statute,  should  influence 
our  Judgment.  It  was  the  view  of  the  learn- 
ed court  below  that  tbe  taxes  to  which  tbe 
covenant  related  must  be  such  as  were  di- 
rected spedflcally  against  the  demised  proper- 
ty, or  against  the  lessors  in  respect  of  or  on 
account  of  such  property,  and  that  an  assess- 
ment against  tlie  lessor  upon  tbe  rents  re- 
served under  a  lease  not  based  upon  or  meas- 
lu-ed  by  the  lands  leased  was  not  a  tax  In 
respect  of  tbe  demised  premises.  I  am  Inclin- 
ed to  that  view.  At  the  time  of  the  execu- 
tion of  these  leases  the  act  of  1846  provided 
for  the  assessment  and  taxation  of  rents  re- 
served in  such  leases  as  personal  estate  of 
the  lessors,  and  the  parties  to  them  must  be 
presumed  to  have  entered  into  their  engage- 
ments with  knowledge  of  the  existing  law. 
The  covenant  is  of  ancient  use,  but  In  de- 
termining its  comprehensiveness  with  respect 
to  the  covenantee's  liability  we  cannot  be 
controlled  by  common-law  rules  If  our  stat- 
utes furnish  the  basis  for  a  different  consid- 
eration of  the  question.  The  act  of  1846  was 
a  legislative  declaration,  which  must  con- 
trol. It  severed  the  rents  reserved  in  leases 
In  fee  as  property,  and  declared  them  to  be 
assessable  as  personal  estate  for  tbe  purpose 
of  taxation.  That  being  the  law  of  the  state, 
the  contract  of  lease  must  be  read  in  its  light 
The  grantor  or  the  lessor  will  be  presumed 
to  have  fixed  the  amount  of  the  rental  mon- 
eys to  be  reserved  with  some  regard  to  the 
question  of  taxation,  and  If  It  is  not  clear 
upon  the  reading  of  the  instrument  wliat 
his  intention  in  that  respect  was,  the  doubt 
should  be  resolved  against  him,  ratber  than 
against  his  lessee.  In  Van  Rensselaer  v. 
Dennlson,  8  Barb.  23,  the  General  Term  of 
the  Supreme  Court  held  tbat  the  tenant  was 
not  liable,  under  a  covenant  to  pay  taxes, 
ordinary  and  extraordinary,  whicb  might  l>e 
assessed  upon  the  premises  granted  In  a 
I>erpetual  lease  or  upon  the  lessor  "for  and  In 
respect  of  the  said,  premises,"  for  the  amount 
of  a  tax  on  tbe  rents  reserved  in  the  lease. 
In  that  case  the  action  was  to  recover  for 
arrears  of  rents,  and  the  plaintiff  also  claim- 
ed tbe  right  to  recover  tbe  amount  of  a  tax 
on  the  rents  reserved,  which  be  bad  been 
compelled  to  pay  under  the  act  of  1846.  The 
decision  was  rendered  In  1850,  and  It  lias 
never  been  overniled  in  this  state,  I  believe, 
in  so  far  as  it  holds  adversely  upon  tbe  claim 
of  the  tenant's  liability  under  the  covenant 
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to  pay  taxes  imposed  npon  the  rents,  and  the 
lease  in  tbat  case  antedated  tbe  enactment 
of  the  act  of  1846.  It  was  held  In  that  case 
that  the  tax,  being  on  property  which  was 
declared  by  tbe  act  of  1846  to  be,  for  the 
purposes  of  taxation,  personal  estate,  it  was 
in  no  sense  a  tax  on  the  granted  premises. 
It  was  considered- that  "It  was  the  Income 
of  tbe  person  which  was  taxed  at  a  uniform 
value  prescribed  by  the  statute."  A  reason 
for  the  use  of  the  language  in  the  covenant 
was  suggested,  in  that  the  parties  might  well 
have  intended  to  provide  for  the  case  where. 
If  the  Legislature  should  enact  tbat  a  tax 
on  tbe  real  estate  might  be  assessed  either 
upon  the  landlord  or  the  tenant,  the  taxing 
authorities  might  assess  it  to  and  collect  it 
from  the  landlord.  My  consideration  of  this 
case  leads  me  to  tbe  conclusion  that,  in  view 
of  the  statute  existing  when  these  leases 
were  made,  which  severed  the  taxes  on  rents 
reserved  In  leases  from  the  property  leased, 
and  made  them  taxable  to  the  lessor  as  per- 
sonal estate,  the  covenant  of  tbe  lessee  in 
question  related  only  to  such  taxes  as  were 
directly  Imposed  upon  the  land  demised,  and 
that  It  did  not  relate  to  a  tax  assessed  and 
levied  under  that  provision  of  the  law. 

I  advise  an  affirmance  of  tbe  Judgment  ap- 
pealed from,  with  costs. 

BARTLETT,  J.  (dissenting).  I  agree  with 
Judge  GRAY  that  the  question  of  tbe  con- 
stitutionality of  tbe  law  of  1846  (page  466,  c. 
327),  which  provides  that  the  rents  of  leases 
for  a  term  exceeding  21  years  shall  be  as- 
sessed to  tbe  person  or  persons  entitled  to  re- 
ceive tbe  same  as  personal  estate,  is  not  pre- 
sented by  tbe  terms  of  this  submitted  contro- 
versy, construing  the  same  strictly.  While 
I  do  not  agree  with  tbe  Judgment  about  to 
be  rendered  by  the  court  in  favor  of  tbe  con- 
stitutionality of  tbe  law  of  1846,  1  refrain 
from  discussing  the  reasons  upon  wlilch  I 
rest  my  dissent,  as  I  am  of  opinion  that,  if 
tbe  law  is  held  valid,  the  defendant  company 
is  nevertheless  liable  upon  a  proper  construc- 
tion of  tbe  covenant  In  the  lease.  The  de- 
fendant company  covenanted  to  pay  to  the 
appellants  certain  rent,  "and  also  to  pay  all 
taxes,  charges,  and  assessments,  ordinary  and 
extraordinary,  which  shall  be  taxed,  charged, 
Imposed,  or  assessed  on  tbe  hereby  demised 
premises  and  privileges,  or  any  part  thereof, 
or  on  the  said  parties  of  the  first  part,  their 
heirs  and  assigns.  In  respect  thereof."  It 
will  be  observed  tbat  this  covenant  is  dual 
In  character:  (1)  It  covers  all  taxes  upon 
tbe  premises,  ordinary  and  extraordinary; 
and  (2)  it  covers  all  taxes  imposed  on  the 
lessors  in  respect  thereof.  This  comprehen- 
sive covenant  has  long  been  employed  by 
English  conveyancers,  and  is  Intended  to  cov- 
er every  form  of  taxation  to  which  the  land- 
loid  may  be  subject  by  reason  of  bis  owner- 
ship of  tbe  land  or  receiving  tbe  rents  there- 
of. In  tbe  view  I  entertain  of  this  covenant, 
it  Is  of  no  importance  whether  tbe  taxation 


of  rents  be  construed  as  a  tax  on  land,  or, 
under  tbe  act  of  1846,  a  tax  on  personal  prop- 
erty. The  tenant  has  clearly  assumed  the 
payment  of  taxes  on  tbe  land,  and  also  tbe 
taxes  Imposed  on  the  landlord  In  respect  of 
tbe  same.  If  this  construction  is  not  tbe 
proper  one,  no  force  or  etFect  is  given  to  tbe 
words  in  the  latter  part  of  tbe  covenant  as- 
suming taxes  Imposed  upon  tbe  landlord  In 
respect  to  tbe  premises.  I  vote  for  reversal 
on  tbe  ground  that  tbe  defendant  company 
is  bound  by  this  covenant  to  pay  tbe  taxes 
imposed  on  tbe  rents  as  personal  property, 
under  the  law  of  1846. 

PARKER,  C.  J.,  and  O'BRIEN,  HAI6HT. 
MARTIN,  and  VANN,  JJ..  concur  with 
GRAY,  J.    BARTLETT,  J.,  dissents. 

Judgment  affirmed. 


(177  N.  Y.  1«) 
CORBETT  V.  ST.  VINCENT'S  INDUSTRIAL 
SCHOOL  OP  DTICA, 

(Court  of  Appeals  of  New  York.      Dec  8, 
1003.) 

NBGLIGBNCB-INJURT    TO    CONVICT— LIABILI- 
TIBS  OP  CHARITABLE  INSTITUTION. 

1.  A  charitable  institution  organized  under 
Laws  1848.  p.  447,  c.  319,  as  amended  by  Laws 
1883,  p.  623,  c.  446,  to  maintain  an  industrial 
school  for  the  support  and  education  of  male 
orphans,  to  which  magistrates,  under  Pen.  Code, 
I  713,  are  authorized  to  send  minors  convicted 
of  crime,  is,  as  to  such  convicts,  a  governmental 
agency,  and  is  not  liable  to  a  minor,  legally 
committed  to  it  for  a  crime,  for  personal  in- 
juries sustained,  resulting  from  the  negligence 
of  defendant's  managers  in  failing  to  warn  him 
as  to  the  daugei-s  incurred  in  operating  the  ma- 
chine at  which  he  was  set  to  work. 

Appeal  from  Supreme  Court,  Appellate  Di- 
vision, Fourth  Department. 

Action  by  James  Corbett,  by  Michael  J. 
Corbett,  bis  guardian  ad  litem,  against  tbe 
St.  Vincent's  Industrial  School  of  Utica. 
From  a  Judgment  of  the  Appellate  Division 
(79  N.  Y.  Supp.  369)  reversing  a  Judgment  in 
favor  of  plaintiff  and  granting  a  new  trial, 
plaintiff  appeals.    Affirmed. 

Henry  E.  Miller,  for  appellant  William 
Kernan,  for  respondent. 

O'BRIEN,  J.  The  plaintiff,  a  boy  under 
16  years  of  age,  brought  this  action  In  the 
name  of  his  guardian  ad  litem  against  this 
defendant  to  recover  damages  for  a  personal 
injury  sustained  by  him  while  confined  as  a 
prisoner  by  the  defendant,  having  been  re- 
quired to  do  some  work  in  a  laundry  In  which 
a  machine  called  a  "steam  mangle"  was  in 
operation  in  doing  tbe  work.  The  plaintiff 
was  assigned  to  duty  In  operating  the  man- 
gle, assisted  by  another  boy.  He  bad  never 
worked  upon  such  a  machine  before,  and  It 
is  claimed  that  be  received  no  instructions 
from  tbe  managers  of  tbe  defendant  institu- 
tion in  regard  to  tbe  management  of  tbe  mait 
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gle,  and  wbUe  operating  it  on  September  14, 
1900,  bis  right  hand  was  caught  between  the 
cylinders  and  severely  burned,  mutilated,  and 
crushed,  and  thus  he  became  permanently 
disabled.  The  case  was  submitted  to  the  Ju- 
ry, and  a  verdict  rendered  for  the  plaintiff, 
npon  which  Judgment  was  entered,  but  was 
reversed  at  the  Appellate  Division. 

In  view  of  the  extensive  discussion  which 
the  case  received  in  the  learned  court  below, 
the  only  question  that  need  be  discussed  in 
this  court  is  whether  the  general  law  of  neg- 
ligence has  any  application  to  the  case,  in- 
asmuch as  it  is  not  claimed  that  there  was 
iMiy  neglect  on  the  part  of  the  officers  or 
managers  of  the  defendant  in  the  selection 
of  their  inferior  agents,  even  though  the  In- 
Jury  occurred  by  the  negligence  of  such 
agents.  The  relation  of  master  and  servant 
did  not  exist  between  the  plaintiff  and  the 
defendant,  nor  any  other  relation  based  upon 
contract.  The  plaintiff,  instead  of  being  com- 
mitted to  a  prison  or  reformatory,  was  con- 
Qned  in  this  institution  in  pursuance  of  law; 
and  even  If  it  be  true,  as  claimed  by  the 
plaintiff's  counsel,  that  he  received  no  In- 
structions as  to  the  operation  of  the  machine, 
or  any  warning  from  the  defendant  that  it 
was  dangerous,  or  that  the  defendant  posted 
no  rules  or  regulations  governing  the  man- 
agement of  such  machinery,  the  question 
arises  whether  the  defendant  can  be  subject- 
ed to  liability.  The  defendant  is  a  charitable 
institution,  organized  under  the  laws  of  this 
state  to  support  and  maintain  an  industrial 
school  and  asylum  for  the  sustenance  and 
education  of  male  orphan  children.  Boys 
were  committed  to  the  defendant  from  va- 
rious counties  by  the  overseers  of  the  poor. 
Justices  of  the  peace,  police  magistrates,  and 
judges.  For  the  care,  education,  and  sup- 
port of  such  boys  the  counties,  including  On- 
ondaga county,  allowed  and  paid  to  the  de- 
fendant for  most  of  the  twys  $2  per  week. 
It  apx)ears  that  the  defendant  had  a  farm 
in  connection  with  its  institution,  upon 
which  it  raised  vegetables  and  hay  for  the 
institution,  and  upon  which  some  of  the  boys 
did  some  work.  It  also  manufactured  cloth- 
ing for  the  boys,  and  made  stockings  for 
their  use.  For  these  purposes  defendant  had 
sewing  and  knitting  machines.  The  articles 
so  manufactured  by  the  inmates  of  the  insti- 
tution were  not  sold  unless  there  was  a  sur- 
plus. The  defendant  maintained  a  school  for 
these  boys,  at  which  they  were  required  to 
attend,  and  also  maintained  a  laundry,  In 
which  was  laundried  the  clothing  of  the  in- 
mates, but  not  for  the  public,  or  for  any 
one  outside  of  the  institution.  There  is  no 
proof  in  the  case  that  any  of  the  agents  of 
the  defendant  were  incompetent  to  discharge 
the  duties  assigned  to  them,  or  that  the  man- 
agers were  negligent  in  their  selection  or  re- 
tention of  its  employes.  On  the  19th  day  of 
August,  1900,  the  plaintiff,  who  was  then 
about  15  years  of  age,  was  arrested  upon  the 
charge  of  petit  larceny.     He  was  tried  and 


convicted  of  this  offense  before  a  police  jus- 
tice, and  thereupon  committed  to  the  defend- 
ant institution,  where  be  was  received  and 
detained  until  after  tbe  occurrence  of  the 
accident  in  question,  when  he  was  discliar- 
ged.  By  section  713  of  the  Penal  Code  the 
court  in  which  he  was  convicted  was  re- 
qoired  to  commit  blm  to  some  reformatory, 
charitable  or  other  institution  authorized  by 
law  to  receive  and  take  charge  of  minors. 
There  is  no  dispute  as  to  the  fact  that  this 
institution  was  authorized  to  receive  and 
take  care  of  the  plaintiff,  and  no  question 
as  to  the  legality  of  his  commitment.  It  is 
quite  true  that  the  defendant  was  not  obliged 
to  receive  him,  but,  having  decided  to  place 
bim  in  tbe  institution,  tlie  mere  fact  that  it 
could  have  refused  has  no  bearing  on  tbe 
question  of  liability. 

When  we  read  tbe  statutes  under  wtiich 
this  Institution  was  incorporated,  and  which 
authorized  county  authorities  to  make  con- 
tracts with  It  for  tbe  care  and  custody  of 
Juvenile  delinquents,  and  the  provision  of 
the  Penal  Code  authorizing  magistrates  and 
other  authorities  to  send  boys  under  tbe  age 
of  16  years  to  such  institutions.  It  is  mani- 
fest that  the  state  has  made  use  of  tbese  in- 
stitutions for  the  purpose  of  caring  for  and 
taking  charge  of  minors  convicted  of  crime. 
That  Is  one  of  the  functions  of  government 
which  the  state  may  exercise,  and  which  it 
may  delegate  to  charitable  institutions  cre- 
ated under  Its  laws,  and  for  tbe  purpose  of 
taking  care  of  the  morals  of  the  youthful 
delinquent  himself.  In  other  words.  It  was 
thought  to  be  wise  to  send  boys  of  that  age 
to  this  Institution,  rather  than  confine  tbeni 
in  the  state  prisons  or  county  Jails,  where 
they  would  necessarily  mingle  with  older  and 
more  hardened  criminals.  This  was  doubt- 
less the  policy  which  was  expressed  In  the 
statutes  referred  to.  The  question  here  is 
whether  the  defendant,  acting,  so  far  as  this 
plaintiff  was  concerned,  as  a  governmental 
agency  for  tbe  care  of  such  convicts,  is  not 
entitled  to  the  same  immunity  from  liability 
for  damages  In  case  of  such  accidents  that  is 
conceded  to  the  state  Itself  and  to  all  its 
municipal  divisions. 

It  is  quite  possible  that,  If  this  case  is  gov- 
erned by  the  general  law  of  negligence  as 
applied  to  the  relation  of  master  and  servant, 
tliere  was  sufficient  evidence  to  Justify  the 
submission  of  the  case  to  the  Jury.  We  do 
not,  however,  consider  It  necessary  to  pass 
upon  that  question,  since  it  has  been  fully 
disposed  of  in  the  court  below,  and  we  think 
that,  inasmuch  as  the  defendant,  in  receiv- 
ing and  taking  charge  of  the  plaintiff,  was 
exercising  functions  which  in  a  large  sense 
belonged  to  the  state,  it  cannot  be  held  lia- 
ble for  accidents  of  this  character.  This 
view  is  well  supported  by  abundant  author- 
ity, as  will  be  seen  by  the  adjudged  cases, 
which  it  is  only  necessary  to  cite  without 
comment.  Lewis  v.  State,  96  N.  Y.  71,  48 
Am.  Rep.  607;   Hughes  v.  County  of  Monroe, 
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147  N.  T.  49, 41  N.  B.  407,  39  U  K.  A.  33;  Mo- 
Donald  T.  Mass.  General  Hospital,  120  Mass. 
432,  21  Am.  Rep.  529;  Benton  y.  Trustees  of 
Oity  Hospital  of  Boston,  140  Mass.  13,  1  N. 
S.  836,  54  Am.  Rep.  436;  People  ex  reL  N.  T. 
Inst  for  Blind  v.  Fitch,  164  N.  Y.  14,  47  N.  E. 
883,  38  L.  R.  A.  591;  People  ex  rel.  Mt.  Mag- 
dalen School  V.  Dickson,  57  Hun,  312,  10  N. 
Y.  Supp.  604;  Oollius  v.  N.  Y.  Post  Graduate 
Medical  School,  69  App.  Div.  63,  69  N.  Y. 
Supp.  106;  Joel  v.  Woman's  Hospital,  89  Hun, 
78,  35  N.  Y.  Supp.  37;  Springfield  Fire  &  M. 
Ins.  Co.  T.  Village  of  EeeseTille,  148  N.  Y. 
46,  42  N.  E.  405,  30  U  R.  A.  660,  61  Am.  St 
Rep.  667.  The  rule  which  exempts  the  de- 
fendant  from  damages  resulting  from  acci- 
dents of  tMB  character  would  seem  to  be 
founded  upon  the  plainest  principles  of  rea- 
son and  justice.  The  plaintiff  was  really  a 
prisoner  in  the  custody  of  the  defendant  de- 
prived of  his  liberty,  and  all  his  conduct  and 
movements  subject  to  such  regulations  as  the 
defendant  might  reasonably  prescribe,  just 
as  in  the  case  of  convicts  in  the  prisons  or 
Jails  of  the  state.  In  the  interest  of  human- 
ity It  was  thought  to  be  wise  to  subject  such 
young  boys  to  a  milder  punishment  than  is 
meted  out  to  older  criminala  It  was  the 
duty  of  the  defendant,  having  decided  to  re- 
ceive the  plaintiff  into  custody,  to  subject 
him  to  such  care  and  discipline  as  would  be 
likely  to  produce  a  reformation  in  his  life, 
and  to  this  end  his  employment  at  some  use- 
ful labor  was  thought  to  be,  and  doubtless 
was,  necessary.  The  defendant  is  in  no 
sense  a  business  enterprise.  It  has  no  stock- 
holders, and  is  not  organized  for  money- 
making  purposes.  The  fact  that  it  has  a 
farm  upon  which  it  employs  boys  confined  in 
the  Institution  to  some  extent  does  not  change 
its  character  as  a  charitable  institution.  It 
appears  that  there  were  something  less  than 
200  boys  in  the  institution  at  the  time  this 
accident  happened.  They  were  sent  there. 
Just  as  the  plaintiff  was,  from  various  coun- 
ties in  the  state.  It  is  not  at  all  likely  that 
the  institution  could  support  these  boys  upon 
the  small  pittance  of  $2  a  week,  or  less,  as  it 
was  iu  some  cases.  Their  proper  support 
was  derived  from  the  farm  and  some  other 
industries  where  the  labor  of  the  Inmates 
could  be  utilized,  and,  of  course,  the  proper 
care  of  their  clothing  rendered  it  necessary 
to  keep  and  maintain  a  laundry.  If,  while 
working  in  that  laundry  upon  a  machine,  the 
plaintiff  was  injured,  as  the  record  shows 
that  he  was,  the  result  is  doubtless  unfor- 
tunate, but  it  is  obvious  that  the  defendant 
cannot  be  made  liable  In  damages  for  the 
injury. 

We  think,  therefore,  that  the  Judgment 
must  be  afilrmed,  with  costs. 

PARKER,  O.  J.,  and  GRAY.  HAIGHT, 
MARTIN,  VANN,  and  WERNER,  JJ.,  con- 
cur. 

Judgment  affirmed. 


a77  N.  T.  1) 

BENEDICT  V.  DESHEL  et  al. 

(Court  of  Appeals  of  New  York.     Dee.  S, 

1903.) 

BANKRUPTCY— PRKFERENTIAl,  PATHBNT— RB- 
COVBRY  BY  TRUSTEE. 

1.  In  an  action  by  a  trustee  in  bankmntcy 
under  Bankr.  Act  S  60  (Act  July  1,  1898,  c. 
541,  30  Stat.  562  [U.  S.  Comp.  St.  1901,  p. 
3445]),  to  recover  moneys  paid  by  an  insolvent 
to  a  creditor  in  violation  of  the  provisions  re- 
lating to  preferences,  proof  that  an  insolvent 
made  a  payment  the  effect  of  which  was  to  give 
one  creditor  a  preference  over  others  from  the 
same  class  where  there  is  evidence  from  which 
a  jury  might  find  that  such  creditor  had  reason- 
able ground  to  believe  it  was  intended  as  a 
preference,  the  intent  of  the  debtor  in  making 
the  payment  need  not  also  be  shown. 

Haight  and  Cnllen,  JJ.,  dissenting. 

Appeal  from  Supreme  Court  Appellate  Di- 
vision, First  Department 

Action  by  Edward  G.  Benedict  trustee  In 
bankruptcy  of  the  Union  Cloak  &  Suit  Com- 
pany, against  Jacob  Deshel  and  others. 
From  a  judgment  of  the  Appellate  Division 
(79  N.  Y.  Supp.  205)  affirming  a  judgment 
for  defendants  and  from  an  order  denying  a 
new  trial,  plaintiff  appeals.    Reversed. 

J.  Woolsey  Shepard  and  Joseph  McElroy, 
Jr.,  for  appellant  Morris  Hillquit,  for  re- 
spondents. 


WERNER,  3.  This  action  was  brought 
by  the  plaintiff,  as  trustee  in  bankruptcy  of 
the  Union  Cloak  &  Suit  Company,  a  domestic 
corporation,  to  recover  from  the  defendants, 
who  were  creditors  of  that  corporation,  cer- 
tain moneys  paid  by  it  to  them  in  alleged  vio- 
lation of  the  provisions  of  the  bankruptcy 
act  relating  to  preferences.  At  the  Trial 
Term  the  defendants  had  a  verdict,  and  the 
Judgment  entered  upon  it  was  affirmed  at  the 
Appellate  Division.  The  order  of  affirmance 
is  not  in  the  record,  but  there  is  evidence 
to  support  the  contentions  of  fact  advanced 
by  the  defendants,  so  that,  if  the  case  was 
submitted  to  the  jury  with  correct  instruc- 
tions as  to  the  law  and  sound  rulings  upon 
objections  to  the  reception  and  exclusion  of 
evidence,  the  verdict  is  conclusive,  whether 
Its  affirmance  was  unanimous  or  not. 

The  case  turns  upon  the  construction  of 
section  60  of  the  national  bankruptcy  act 
(Act  July  1,  1898,  c.  541,  30  Stat  562  [U. 
S.  Comp.  St  1901,  p.  3445]),  and  the  specific 
question  involved  Is  presented  by  exception 
taken  by  the  plaintiff  to  the  charge  of  the 
court  to  the  Jury.  Section  60  of  the  act  re- 
ferred to  consists  of  two  subdivisions  and 
rends  as  follows: 

"(a)  A  person  shall  be  deemed  to  have 
given  a  preference  if,  being  insolvent  he 
has  procured  or  suffered  a  Judgment  to  be 
entered  against  himself  in  favor  of  any  per- 
son, or  made  a  transfer  of  any  of  his  prop- 
erty, and  the  effect  of  the  enforcement  of 
such  Judgment  or  transfer  will  be  to  enable 
any  one  of  his  creditors  to  obtain  a  greater 
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percentage  of  bis  debt  tban  any  otber  of 
sucb  creditors  of  tbe  same  class. 

"(b)  If  a  bankrupt  sball  bave  given  a  pref- 
erence witbin  four  months  before  the  filing 
of  a  petition,  or  after  tbe  filing  of  tbe  peti- 
tion and  before  tbe  adjudication,  and  tbe 
person  receiving  it,  or  to  be  benefited  thereby, 
or  his  agent  acting  therein,  shall  have  bad 
reasonable  cause  to  believe  that  it  was  in- 
tended thereby  to  give  a  preference,  It  sball 
be  voidable  by  tbe  trustee,  and  be  may  re- 
cover the  property  or  its  value  from  sucb 
person." 

The  learned  trial  court  charged  tbe  jury 
that  plaintiff's  right  to  recover  depended  upon 
three  distinct  facts,  each  of  which  he  was 
bound  to  establish  by  evidence:  First.  "That 
the  Union  Cloak  •&  Suit  Company  was  in- 
solvent on  July  3rd,  1901."  Second.  "That 
in  transferring  to  tbe  defendant  the  $1,000 
the  said  company  intended  to  give  a  prefer- 
ence to  the  defendant."  Third.  "That  at 
tbe  time  of  receiving  from  the  Union  Cloak 
&  Suit  Company  the  transfer  of  the  $1,000 
on  July  3,  1901,  the  defendant  had  reasona- 
ble cause  to  believe  that  said  company  was 
Insolvent,  and  Intended  to  give  them,  the 
defendants,  sucb  preference."  The  first  and 
third  Instructions  above  quoted  were  con- 
cededly  correct,  but  plalntifif's  counsel  ex- 
cepted to  the  second  instruction,  and  that 
presents  the  question  in  the  case.  Is  it  in- 
cumbent upon  a  trustee,  in  an  action  to  avoid 
an  alleged  preferential  payment  by  an  in- 
solvent debtor  to  bis  creditor,  to  prove  tbe 
intent  of  the  debtor  to  give  a  preference,  as 
well  as  the  creditor's  reasonable  ground  to 
believe  that  a  preference  was  Intended  to 
be  given?  The  language  of  the  statute  (sub- 
division "b")  makes  it  perfectly  clear  that  a 
preferential  payment  by  an  insolvent  debtor 
to  his  creditor  cannot  be  avoided  by  a  trustee 
in  bankruptcy  unless  he  can  prove  that  the 
creditor  receiving  it  "shall  have  reasonable 
cause  to  believe  that  It  was  intended  thereby 
to  give  a  preference."  In  the  case  at  bar 
the  courts  below  have  gone  a  step  further, 
and  have  held  that  sucb  an  action  cannot  be 
mulutalned  without  affirmative  proof  of  the 
debtor's  Intent  to  give  a  preference.  It  Is 
•practically  conceded  that  this  intei-pretation 
of  tbe  statute  rests  upon  judicial  construc- 
tion, rather  than  direct  language,  and  the 
argument  by  which  it  is  sought  to  be  support- 
ed is  that  a  creditor's  reasonable  cause  to 
believe  that,  in  the  payment  to  him  it  was 
intended  to  give  a  preference,  can  only  be 
predicated  upon  tbe  existence  of  such  an  in- 
tent In  tbe  mind  of  the  debtor.  It  is  con- 
tended that  it  would  be  paradoxical  to  bold 
that  the  creditor  should  have  reasonable 
ground  to  believe  in  the  debtor's  intent  to  give 
a  preference  unless  that  Intent  in  fact  exists 
and  Is  disclosed  by  proof.  The  difficulty  with 
this  argument  is  that  it  ignores  tbe  explicit 
language  of  the  statute  (subdivision  "a"),  by 
which  the  debtor's  Intent  is  removed  from 
the  sphere  of  speculation  or  evidence  into 
the  category  of  established  fact.    In  unmis- 


takable language  0>ngress  has  said  that  when 
an  insolvent  debtor,  makes  a  transfer  of 
property,  the  effect  of  which  will  be  to  enable 
any  one  of  his  creditors  to  obtain  a  greater 
percentage  of  his  debt  than  any  other  creditor 
of  the  same  class,  "the  debtor  shall  be  deem- 
ed to  have  given  a  preference."  Shall  this 
language  be  held  to  be  meaningless?  Sball 
it  be.  expunged  from  the  statute  by  Jndlclal 
construction?  If  It  does  not  disclose  tbe  leg- 
islative Intent  to  fix  by  law  that  which  would 
otherwise  be  the  subject  of  controversy,  what 
purpose  does  it  serve?  The  only  answer  to 
these  queries  is  found  in  the  rather  metaphys- 
ical contention,  already  alluded  to,  that,  if 
tbe  debtor's  intent  depends  upon  bis  act 
without  reference  to  his  state  of  mind.  It  Is 
quite  superfluous  to  ascertain  tbe  creditor's 
reasonable  ground  for  belief  as  to  tbe  char- 
acter and  purpose  of  the  debtor's  act.  This 
argument,  it  seems  to  us.  Is  more  refined 
than  sound.  The  statute  deals  wltb  three 
distinct  legal  entitles  concerned  In  the  ad- 
ministration of  a  bankrupt's  estate:  (1)  The 
debtor.  (2)  The  trustee.  (3)  The  creditor. 
As  to  the  debtor,  the  statute  declares  that 
a  payment  under  certain  conditions  shall  be 
held  to  be  preferential.  He  Is  not  to  be  beard 
upon  the  question  of  bis  Intent  The  effect 
of  his  act  is  fixed  by  law.  That  Is  the  scope 
and  purport  of  subdivision  "a."  The  next 
section  (subdivision  "b")  declares,  in  effect 
that  a  preferential  payment  is  not  void  per 
se,  but  voidable  by  the  trustee  upon  a  cer^ 
tain  condition.  And  what  is  the  condition? 
Simply  that  the  trustee  shall  establish  that 
the  creditor  bad  reasonable  cause  to  believe 
that  the  payment  to  bim  was  Intended  as  a 
preference.  In  other  words,  the  trustee's 
remedy  is  not  absolute,  but  Is  made  to  depend 
upon  proof  of  the  knowledge  or  belief  with 
which  the  creditor  took  the  payment 

If  Congress  should  have  reversed  tbe  order 
of  things  by  providing  that  upon  proof  of  the 
debtor's  intent  to  create  a  preference  any 
payment  made  by  him  within  the  prohibited 
time  and  under  tbe  forbidden  conditions 
should  be  void,  regardless  of  the  creditor's 
knowledge  or  belief  In  the  matter,  no  one 
could  deny  that  It  would  have  been  a  valid 
exercise  of  legislative  power,  however  un- 
reasonable or  unequitable  it  might  prove  in 
Its  practical  application  to  Individual  instan- 
ces. Tbe  present  statute  does  not  differ  in 
principle  from  the  illustration  cited.  In  each 
case  the  condition  afiixed  to  the  remedy  Ig- 
nores the  state  of  mind  of  one  of  the  parties 
to  the  transaction,  and  renders  his  act  de- 
pendent upon  the  purpose  of  the  other.  We 
think,  therefore,  that  when  a  trustee  in  bank- 
ruptcy has  proven  that  a  debtor  who  is  in- 
solvent has  made  a  payment  the  effect  of 
which  will  be  to  give  one  creditor  a  prefer- 
ence over  others  of  the  same  class,  and  has 
supplemented  this  by  evidence  from  which  a 
jury  would  have  the  right  to  find  that  tl.e 
creditor  receiving  the  payment  had  reason- 
able ground  to  believe  that  It  was  intended 
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tbereby  to  give  a  preference,  he  has  estab- 
lished all  that  the  statute  requires  in  support 
of  bis  cause  of  action.  He  need  not  go  fur- 
ther, as  the  plaintiff  herein  was  required  to 
do,  and  seek  to  prove  the  intent  of  the  debtor 
In  making  the  payment. 

This  seems  to  be  the  view  of  this  statute 
taken  by  the  Supreme  Court  of  the  United 
States  in  PIrle  v.  Chicago  Title  &  Trust  Co., 
182  U.  S.  438,  21  Sup.  Ct.  906,  45  L.  Ed.  1171. 
That  was  an  action  in  wbicb  the  claim  of 
Pirie  &  Co.  bad  been  allowed  for  goods  sold 
to  the  bankrupts,  and  a  dividend  paid  there- 
on in  the  bankruptcy  proceedings.  The  Chi- 
cago Title  &  Trust  Company  asked  for  a  re- 
consideration of  the  claim  and  Its  rejection 
on  the  ground  that  Pirie  &  Co.  had,  within 
four  months  prior  to  the  filing  of  the  petition 
in  bankruptcy,  received  large  preferential 
payments.  The  question  directly  involved 
was  whether  the  creditors  could  keep  their 
dividends,  but  underlying  this  was  the  con- 
strnctlon  of  several  sections  of  the  bank- 
ruptcy statute,  among  them  tbe  one  here  un- 
der consideration.  The  court  there  said: 
"Subdivisions  'a'  and  'b'  are  concerned  witb 
a  preference  given  by  a  debtor  to  his  creditor. 
Subdivision  'a'  defines  what  shall  constitute 
it.  and  subdivision  'b'  states  a  consequence 
of  it— gives  a  remedy  against  it.  The  former 
defines  it  to  be  a  transfer  of  property  which 
win  enable  him  to  whom  the  transfer  is 
made  to  obtain  a  greater  percentage  of  his 
debt  than  other  creditors.  The  latter  pro- 
vides a  consequence  to  be  that  transfers  may 
be  avoided  by  the  trustee,  and  the  property 
or  its  value  recovered;  provided,  however, 
that  tbe  preference  was  g^iven  within  four 
months  before  the  filing  of  the  petition  in 
bankruptcy  or  before  the  adjudication,  and 
tbe  p"odltor  had  reason  to  believe  a  prefer- 
ence '•.•as  Intended.  So  far,  so  clear.  If  the 
conditions  mentioned  exist,  the  preference 
may  be  avoided.  But  if  the  person  receiving 
the  preference  did  not  have  cause  to  believe 
It  was  intended,  what  then?  It  follows  that 
the  condition  being  absent,  its  effect  will  be 
absent.  In  other  words,  he  may  keep  the 
property  transferred  to  him  whether  it  be  a 
complete  or  partial  discharge  of  his  debt." 
And  again:  "It  Is  further  contended,  'that,  to 
constitute  a  preference  under  the  bankruptcy 
act  [Act  July  1,  1898,  c.  541  (U.  S.  Comp.  St. 
1001,  p.  3418)]  within  either  57g  or  60a,  at 
least,  the  intent  on  the  part  of  the  banlurupt 
to  prefer  must  be  present.'  In  support  of 
this  it  has  been  said  that  an  act  of  bank- 
ruptcy consists  under  section  3a  (2)  of  a 
transfer  by  a  debtor,  while  insolvent,  of  any 
portion  of  his  property  to  one  or  more  of  his 
creditors,  with  intent  to  prefer  such  creditors 
over  otb«  creditors,  and  in  such  a  case  a 
petition  In  involuntary  Insolvency  may  be 
filed  against  him.  Section  3b.  It  is  hence 
deduced,  reading  those  provisions  with  sec- 
tion 60a,  that  preferences  under  the  latter 
may  be  taken  with  the  Intent  declared  in 
tbe  former,  because  It  la  not  reasonable  to 


assume  that  Congress  intended  that  tbere 
should  be  preferences  which-  were  not  acts 
of  bankruptcy.  The  claim  overlooks  the  fact 
that  the  language  of  section  3a  <2)  Implies  a 
difference  between  a  preference  and  tbe  in* 
tent  with  which  it  is  given,  and,  besides,  con- 
founds the  different  purposes  of  the  sections 
and  their  different  conditions.  It  was  for 
Congress  to  decide  whether  the  consequences 
to  a  debtor  of  being  forced  into  bankruptcy 
so  far  transcended  the  consequences  to  a 
creditor  by  a  surrender  of  bis  preference  as 
to  make  the  former  depend  upon  an  intent  to 
offend  tbe  provision  of  tbe  statute,  and  the 
latter  not  so  depend.  And  we  see  nothing 
unreasonable  in  the  distinction  or  purpose. 
Nor  does  the  contention  of  appellants  find 
support  in  the  provisions  of  the  act  of  1867 
[14  Stat.  617,  c.  176],  and  tbe  cases  of  Mays 
v.  Pritton,  20  Wall.  414  [22  I*  Kd.  389],  and 
Wilson  V.  City  Bank,  17  Wall.  473  [21  L.  Ed. 
723].  In  that  act  tliere  was  a  careful  ex- 
pression of  the  intent  of  the  debtor  (section 
5021,  Rev.  St),  and  as  careful  an  ezpresitton 
of  the  state  of  mind  of  the  preferred  creditor. 
Sections  5084,  5128." 

If,  as  we  think,  tbe  construction  of  section 
60,  subdivisions  "a"  and  "b,"  of  the  bank- 
ruptcy statute,  was  necessarily  involved  in 
the  case  from  which  we  have  quoted,  tliat 
construction  should  be  followed  by  this  court, 
even  though  it  might  entertain  different 
views  as  to  the  meaning  of  the  statute.  York 
T.  Conde,  147  N.  Y.  486,  42  N.  B.  193. 

In  view  of  these  conclusions  It  Is  unneces- 
sary to  discuss  the  conflicting  decisions  under 
this  statute  in  the  Appellate  Divisions  of  our 
several  departments.  We  hold  that  it  was 
error  for  the  trial  court  to  charge  the  Jury 
that  it  was  incumbent  upon  the  plaintiff  to 
prove  that  the  Union  Cloak  &  Suit  Company, 
in  making  Its  preferential  payment  to  the 
defendants,  intended  thereby  to  give  a  pref- 
erence. 

It  follows  that  the  Judgment  herein  should 
be  reversed,  and  a  new  trial  granted,  witb 
costs  to  abide  the  event 

PAKKEK,  0.  J.,  and  GRAY,  O'BRIEN, 
and  MARTIN,  JJ.,  concnr.  HAIQHT  and 
CULLEN,  JJ..  dissent 

Judgment  reversed,  etc 


(6>  OUo  8t  vm 
STAGEY  et  al.  t.  CUNNINGHAM. 

(Supreme  Court  of  Ohio.     Nov.  17,  1908.) 

WILD— VALIDITY— CONTB8T— NATURE    OP 
ISSUE. 

1.  The  action  authorized  by  section  6858,  Rev. 
St  1892,  to  contest  the  validity  of  a  will,  can 
be  brouRht  and  maintained  only  after  such  will 
has  been  admitted  to  probate. 

2.  In  such  action  the  issue  to  be  made  up  and 
tried  is  the  one  prescribed  by  section  5861,  Rev. 
St.  1892,  and  is,  "whether  the  writing  produ- 
ced is  the  last  will  or  codicil  of  the  testator,  or 
not;"  and  on  the  trial  of  this  issue  the  ques- 
tion of  whether  the  will  was  properly  or  im| 
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properly  admitted  to  probate  by  the  probate 
court  ia  not  Involved,  and  cannot  be  inquired 
into. 

3.  By  the  bringing  of  an  action  to  contest  the 
validity  ot  a  will,  under  the  statute,  plaintiffs 
admit  the  probate  of  the  will  so  put  in  contest, 
and  will  not,  therefore,  on  the  trial  of  said 
cause,  be  permitted  to  question  or  deny  either 
the  regularity  of  the  order  of  probate,  or  .the 
authority  and  jurisdiction  of  the  court  that 
made  it. 

(Syllabos  by  the  Court) 

Error  to  Circuit  Court,  Hamilton  County. 

Action  by  Edward  F.  Stacey  and  Edna  F. 
Stacey,  by  her  next  friend,  against  Adolpbus 
N.  Cunningham,  to  contest  tbe  probate  of  a 
will.  From  a  judgment  of  the  circuit  court 
afllrmlng  a  Judgment  sustaining  the  will, 
plaintieCs  bring  error.    Affirmed. 

Frances  E.  Stacey,  whose  domicile  was  In 
the  city  of  Cincinnati,  Ohio,  died  testate  In 
July,  1894,  at  Sacramento  Oty,  Cal.  She  left 
surviving  her,  as  sole  beneficiaries  and  lega- 
tees under  her  will,  her  two  children,  Edward 
F.. Stacey  and  Edna  F.  Stacey,  the  plaintiffs 
In  error,  and  her  brother,  Adolpbus  M.  Cun- 
ningham, the  defendant  In  error.  By  her 
win  she  gave  to  her  brother,  Adolpbus  M. 
Cunningham,  the  sum  of  $10,000,  and  the  re- 
mainder of  her  property  she  bequeathed  to 
her  two  children,  Edward  and  Edna  Stacey, 
in  equal  proportions.  The  estate  left  by  said 
Frances  E.  Stacey,  as  shown  by  tbe  inventory 
thereof,  made  February  8,  1895,  was  $57,- 
883.99.  Soon  after  the  death  of  Mrs.  Stacey, 
Adolpbus  M.  Cunningham,  with  his  niece  and 
nephew,  Edna  Stacey  and  Edward  Stacey, 
returned  to  the  city  of  Cincinnati.  Upon  his 
return  he,  having  In  his  possession  the  will 
of  Frances  K  Stacey,  called  at  the  law  office 
of  Mr.  Howard  Douglass  and  delivered  the 
same  to  him,  with  the  request  tbat  he  have 
it  admitted  to  probate.  Thereafter  said  will 
was  filed  In  the  probate  court  of  Hamilton 
county,  Ohio,  and  application  was  made  to 
said  court  for  Its  admission  to  probate.  The 
subscribing  witnesses  to  said  will  being  resi- 
dents of  the  state  of  California,  a  commission 
with  the  will  annexed  to  take  the  testimony 
of  said  witnesses  was  issued  by  said  probate 
court  to  one  J.  C.  Tubbs,  of  Sacramento  City, 
Cal.  This  commission,  with  the  testimony  of 
the  subscribing  witnesses  attached  thereto, 
was  returned  to  the  probate  court  of  Hamil- 
ton county,  Ohio,  In  November,  1894,  and  on 
the  1st  day  of  December,  1894,  said  will  was 
formally  offered  for  probate,  and  probate 
thereof  was  then  and  there  refused  by  said 
court,  and  an  entry  showing  such  refusal  was 
entered  upon  the  Journal  of  said  probate 
court,  of  all  of  which  said  Adolpbus  M.  Cun- 
ningham at  the  time  had  notice.  Upon  the 
refusal  of  the  probate  court  to  admit  said  will 
to  probate,  the  Union  Savings  Bank  &  Trust 
Company  was  appointed  guardian  of  the 
property  and  estate  of  the  two  children,  Ed- 
ward and  Edna  Stacey,  and  Mr.  Howard 
Douglass  was  appointed  guardian  of  their 
persons.  No  appeal  was  taken  by  Adolpbus 
M.  Cunningham  from  the  Judgment  of  said 


probate  court  refusing  to  admit  said  will  to 
probate,  and  nothing  further  was  done  in  the 
matter  of  said  will  until  October  5,  1806,  at 
which  time  said  Adolpbus  M.  Cunningham 
filed  his  motion  in  the  probate  court  of  Ham- 
ilton county,  asking  for  leave  to  repropoand 
said  will  of  Frances  E.  Stacey  for  probate 
and  record.  Said  motion  was  allowed  by  the 
court,  and  thereafter,  to  wit,  on  March  23. 
1897,  due  notice  of  the  repropoundlng  and 
presentation  of  said  will  for  probate  having 
been  given  to  all  of  the  next  of  kin  of  said 
Frances  E.  Stacey,  residents  of  Ohio,  upon 
the  hearing  of  said  motion  and  application 
said  will  was,  by  the  court,  admitted  to  pro- 
bate and  record.  On  the  same  day,  to  wit. 
March  23,  1897,  said  Edward  P.  Stacey  and 
Edna  F.  Stacey,  by  next  friend,  commenced 
an  action  in  tiie  court  of  common  picas  of 
Hamilton  county,  Ohio,  to  contest  said  will 
of  Frances  R  Stacey  so  admitted  to  probate. 
In  said  action,  under  an  order  of  the  court 
an  issue  was  duly  made  up  in  said  court  of 
common  pleas  as  to  whether  the  paper  writ- 
ing produced  was  the  valid  last  will  of  Fran- 
ces E.  Stacey,  which  Issue  was  thereafter 
submitted  to  and  tried  by  a  Jury  duly  impan- 
eled In  said  cause.  Said  jury  found,  and  by 
their  verdict  so  returned,  tbat  said  paper 
writing  was  tbe  valid  last  will  and  testament 
of  Frances  B.  Stacey,  deceased.  A  motion 
for  new  trial  was  filed  by  the  plaintiffs  in 
error,  which  motion  was  overruled,  and  Judg- 
ment entered  on  said  verdict  sustaining  the 
will.  On  petition  In  error  in  the  circuit  court 
this  Judgment  of  the  court  of  common  pleas 
was  affirmed,  and  thereupon  this  proceed- 
ing In  error  was  instituted  in  this  court  to  re- 
verse said  judgment  of  affirmance. 

Howard  Douglass  and  Geo.  W.  Harding, 
for  plaintiffs  in  error.  Charles  W.  Baker,  for 
defendant  in  error. 

CREW,  J.  (after  stating  the  facts).  On  the 
trial  of  this  action  in  the  court  of  common 
pleas  the  plaintiffs  in  that  court,  who  are 
plaintiffs  In  error  here,  among  other  things 
attempted  to  show  that  the  paper  writing  In 
contest  purporting  to  be  the  last  will  and  tes- 
tament of  Frances  E.  Stncey,  deceased,  was 
in  December,  1894,  presented  to  tbe  probate 
court  of  Hamilton  county,  Ohio,  for  probate, 
and  that  probate  thereof  was  refused  by  that 
court  on  the  ground  that  said  will  had  not 
been  properly  and  legally  executed  In  con- 
formity with  the  laws  of  Ohio.  By  way  of 
establishing  the  fact  of  such  presentation 
and  rejection,  the  plaintiffs  offered  in  evi- 
dence a  Journal  entry  of  the  probate  court  ot 
Hamilton  county,  bearing  date  of  Decembei 
1,  1894,  and  showing  that  on  that  date  said 
court  had  refused  to  admit  said  will  to  pro- 
bate and  record,  on  tbe  ground,  as  appeared 
from  said  entry,  that  said  will  was  not  duly 
and  legally  attested.  Objection  was  made  by 
defendant  to  tbe  introduction  of  tliis  journal 
entry,  which  objection  was  sustained  by  tbe 
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court,  and  said  totry  was  not  permitted  to 
be  given  In  evidence  to  the  jury.  FlaintUIs, 
on  said  trial,  also  offered  evidence  for  the 
purpose  of  showing  that  no  appeal  was  ever 
taken  by  Adolphus  M.  Cunningham  from  the 
trder  and  judgment  of  said  probate  court  re- 
fusing to  admit  said  will  to  probate;  this  evi- 
dence was  also  objected  to  by  defendant,  and 
excluded  by  the  court  The  rulings  of  the 
court  of  common  pleas  in  the  exclusion  of  this 
evidence  are  here  assigned  as  error. 

Whether  the  action  of  the  court  of  common 
pleas  in  this  behalf  was  erroneous  is  to  be 
determined  from  a  consideration  of  the  na- 
ture and  character  of  the  issue  involved  in 
an  action  to  contest  a  will!  and  if,  from  the 
nature  of  such  issue,  the  evidence  offered  by 
the  plaintiffs  below  was  incapable  of  afford- 
ing any  legitimate  presumption  or  inference 
as  to  the  only  fact  or  matter  so  In  issue,  it 
would  be,  and  was,  irrelevant  and  incom- 
petent, and  therefore  properly  excluded.  In 
Ohio,  In  an  action  to  contest  a  will,  the  issue 
involved  and  to  be  submitted  to  the  Jury  is 
fixed  and  determined  by  statute.  Section 
5861,  Rev.  St  1802,  provides  as  follows:  "Au 
Issue  shall  be  made  up,  either  in  the  plead- 
ings or  by  an  order  on  the  journal,  whether 
the  writing  produced  is  the  last  will  or 
codicil  of  the  testator,'  or  not,  which  shall  be 
tried  by  a  Jury,  and  the  verdict  therein  shall 
be  conclusive,  unless  a  new  trial  be  granted, 
or  the  Judgment  be  reversed  or  vacated." 
While  the  issue  prescribed  by  this  section 
may  be  made  up  either  by  the  pleadings,  or 
by  an  order  entered  upon  the  Journal. of  the 
court,  yet,  whichever  mode  be  adopted,  the 
issue  presented  for  determination  must  be 
the  same,  and  the  one  prescribed  and  desig- 
nated by  statute,  viz.,  "whether  the  writing 
produced  Is  the  last  will  or  codicil  of  the  tes- 
tator, or  not."  Dew  et  al.  v.  Reid  et  al.,  62 
Ohio  St.  519,  40  N.  E.  718.  And,  upon  the 
trial  of  this  Issue,  only  such  evidence  as 
tends  either  to  establish  or  disprove  the  va- 
lidity, as  a  win,  of  the  paper  writing  in  con- 
troversy. Is  relevant  and  competent.  Con- 
sidering, then,  the  nature  of  the  issue  and 
the  character  of  the  evidence  offered  by  the 
plaintiffs,  the  only  office  or  effect  such  evi- 
dence could  have  had.  If  the  same  had  been 
admitted  by  the  trial  court,  would  have  been 
to  show  that  the  probate  court  of  Hamilton 
county,  having  once  refused  to  admit  the 
will  of  Frances  E.  Stacey  to  probate,  for  the 
reason  that  It  was  not  legally  executed  and 
attested,  and  no  appeal  having 'been  taken 
therefrom,  was  thereafter,  and  because  of 
such  former  adjudication,  without  Jurisdic- 
tion or  authority  upon  the  repropoundlng  of 
said  will  to  admit  the  same  to  probate  and 
record.  In  other  words,  it  was  sought  by 
plaintiffs,  in  this  way  and  by  this  means,  to 
challenge  the  validity  of  said  order  of  pro- 
bate. And  such  Is  admitted  in  argument  to 
have  been  their  purpose  in  tendering  this  evi- 
dence, and  such  It  Is  conceded  would  have 
been  its  only  office  and  effect  If  It  bad  been 


admitted.  But  the  question  of  the  regularity 
and  validity  of  the  order  of  probate,  or  the 
Jnrisdictlon  of  the  court  to  make  such  order. 
Is  not  In  issue  or  involved  in  an  action  of 
this  character— an  action  to  contest  the  va- 
lidity of  a  will— and  is  not,  therefore,  in  such 
action,  the  proper  subject  of  inquiry  or  re- 
view. This  court  has  said  in  the  case  of 
Converse  et  al.  v.  Starr,  Adm'r,  et  al.,  23 
Ohio  St  491,  that:  "On  the  trial  of  the  issue 
In  a  suit  to  contest  the  validity  of  a  will,  er- 
rors or  Irregularities  of  the  probate  court  in 
admitting  the  will  to  probate  cannot  be  in- 
quired into.  The  prima  facie  effect  which 
the  statute  gives  to  the  order  of  probate  can 
only  be  overcome  by  showing  that  the  will  Is 
In  fact  invalid."  In  this  case  one  of  the 
points  made  In  argument  for  plaintiffs  in  er- 
ror was:  "That  the  errors  and  irregularities 
of  the  probate  court  in  admitting  a  will  to 
probate  may  be  Inquired  into,  on  the  trial  of 
the  issue  in  a  suit  contesting  such  will,  for 
the  purpose  of  invalidating  the  order  of  pro- 
bate." In  considering  and  disposing  of  this 
contention.  White,  C.  J.,  in  the  opinion,  at 
page  498,  says:  "In  regard  to  the  second 
proposition,  it  Is  to  be  remarked  that  it  is 
founded  upon  a  misconception  of  the  Juris- 
diction of  the  court  in  trying  the  contest  of 
a  will.  In  such  case  the  court  does  not  sit 
as  a  court  of  error  to  revise  the  action  of 
the  court  of  probate,  but  is,  in  the  exercise 
of  the  powers  and  jurisdiction  of  a  court  of 
probate,  charged  with  the  duty  of  finally  es- 
tablishing or  rejecting  the  will.  On  the  trial 
of  the  issue  in  such  case,  the  errors  or  irregu- 
larities of  the  probate  court  in  admitting  the 
will  to  probate  are  immaterial,  and  cannot 
be  Inquired  into.  The  prima  facie  eifect 
which  the  statute  gives  to  the  order  of  pro- 
bate can  only  be  overcome  by  showing  that 
the  will  is  in  fact  invalid."  The  doctrine  of 
this  case  would  seem  to  control  and  to  be 
decisive  of  the  question  we  are  now  consider- 
ing, and  to  sustain  the  action  of  the  court 
below  in  excluding  the  evidence  offered.  But 
there  is,  we  think,  a  further  and  cogent  rea- 
son why  the  testimony  offered  by  the  plain- 
tiffs in  error  was  properly  excluded,  and  as 
to  why  in  this  case  they  should  not  have 
been  permitted  to  challenge  or  dispute  the 
order  of  probate,  and  that  is,  that  by  the  fil- 
ing of  their  petition  to  contest  this  will  they 
impliedly  admit  the  regularity  and  sufficiency 
of  its  probate.  If,  as  plaintiffs  In  error 
sought  to  show,  the  probate  court  of  Hamil- 
ton county,  at  the  time  It  admitted  tills  will 
to  probate,  was  then  without  Jurisdiction  or 
authority  so  to  do,  then  such  order  of  pro- 
bate was  void  and  a  mere  nullity,  and,  if  a 
nullity,  it  could  afford  plaintiffs  no  ground 
on  which  to  predicate  their  action  to  contest 
said  will,  and  their  action  must  fall.  In  this 
state,  until  admitted  to  probate,  a  will  can- 
not, under  our  statute,  be  made  the  subject 
of  contest  Therefore,  however  irregular  or 
erroneous  the  order  admitting  the  will  of 
Frances  B.  Stacey  to  probate  may  have  been, 
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the  plaintiffs  In  error  in  an  action  by  tbem 
to  contest  said  will,  founded  upon  sach  or- 
der of  probate,  cannot  be  beard  to  deny  its 
validity,  or  be  permitted  to  question  the 
Jurisdiction  of  tbe  court  making  sucb  order. 
It  follows,  therefore,  that  the  trial  court  was 
right  in  excluding  the  evidence  offered  by 
plaintiffs. 

There  are  other  assignments  of  error  In 
this  record,  but  we  do  not  deem  it  important 
to  enter  upon  a  discussion  of  them.  We  have 
carefully  examined  and  considered  each  and 
all  of  these  assignments,  and  find  no  error 
in  the  record. 

Judgment  affirmed. 

-BURKET,    0.   J.,   and    SPEAR.    DAVIS, 
SHAUCK,  and  PRICE,  JJ.,  concur. 


(«»  Ohio  St  160) 

MERCHANTS'  NAT.  BANK  T.  WEHRr 
MANN  et  al. 

(Supreme  Court  of  Ohio.     Oct.  27,  1903.) 
NATIONAL  BANK— POWERS— PARTNERSHIP. 

1,  A  national  bank,  established  under  the  act 
of  Congress  providing  for  such  banks,  cannot 
be  a  member  of  a  partnership,  and  cannot  be- 
come liable  as  a  partner. 

2.  A  customer  of  a  national  bank,  bein^  large- 
ly indebted  to  the  bank,  and  being  m  failing  cir- 
cumstances, and  being  the  owner  of  nine  shares 
in  a  partnership  consisting  of  forty  shares, 
each  evidenced  by  a  certificate  transferable  on 
the  books  of  tbe  partnership,  transferred  his 
nine  shares  to  the  bank  to  secure  payment  of 
his  indebtedness,  the  bank  becoming  the  owner 
of  such  shares.  Held,  that  such  transfer  did 
not,  in  legal  effect,  make  said  bank  a  partner, 
but  a  part  owner  in  severalty  of  the  property 
then  owned  by  the  partnership,  and,  as  such, 
liable  for  nine  fortieth  parts  of  the  debts  and 
expenses  incurred  in  purchasing,  holding,  han- 
dling, managing,  improving,  and  disposing  of 
said  property. 

(Syllabus  by  the  Court.) 

Elrror  to  Circuit  Court,  Hamilton  County. 

Action  by  William  P.  Webrmann  against 
the  Merchants'  National  Bank  and  others. 
Judgment  for  plaintiff,  and  defendant  bank 
brings  error.    Reversed. 

The  litigation  in  this  case  had  its  origin 
in  an  agreement  signed  by  some  25  persons, 
of  wbicb  the  following  is  a  copy,  omitting 
signatures: 

"We,  the  undersigned,  in  consideration  of 
the  mutual  agreements  herein  contained, 
severally  agree,  as  follows: 

"First.  That  we  will  form  a  syndicate 
with  a  capital  stock  of  $320,000,  divided  Into 
forty  shares,  of  the  par  value  of  $8,000  each, 
and  we  will  take  tbe  shares  as  subscribed 
by  us. 

"Second.  With  said  capital  stock  It  is 
agreed  to  purcliase  a  certain  tract  of  land 
lying  in  section  No.  33,  Columbia  township, 
Hamilton  county,  Ohio,  as  per  plat  hereun- 
to attached,  said  tract  containing  160  acres, 
more  or  less,  the  purchase  price  for  same  to 
be  $300,000,  payable  $100,000  cash,  and  the 
balance  ($200,000)  on  ten-year  four  per  cent 


ground  rent,  with  privilege  of  purcliaae  at 
any  time.  Interest  payable  quarterly. 

"Third.  The  balance  of  said  capital  stock. 
amounting  to  $20,000,  shall  be  used  for  the 
Improvement  and  development  of  said  land, 
and  for  tbe  expenses  Incidental  to  tbe  man- 
agement, control  and  sale  thereof. 

"Fourth.  Tbe  shares  of  said  stock  are  to 
be  paid  for  as  follows:  The  sum  of  $300  per 
share  immediately  on  signing  this  agreement: 
the  sum  of  $2,300  immediately  after  ail 
shares  are  taken;  the  sum  of  $400  in  sixty 
days  after  all  shares  are  taken;  the  balance 
of  $5,000  on  each  share  to  be  paid  oat  ot  the 
proceeds  of  lots. 

"Fifth.  After  the  cost  of  land,  Incladlng 
the  cost  of  making  streets,  advertising,  etc., 
etc.,  shall  have  been  paid  out  of  the  receipts 
for  the  sale  of  lots,  then  tbe  receipts  will  be 
considered  net  profits,  and  shall  be  divided 
among  tbe  shareholders  equally,  sbare  and 
share  alike. 

"Sixth.  Subscriptions  to  be  binding  only 
in  case  all  tbe  forty  shares  are  taken  with- 
in fifteen  days  from  date  hereof.  Otherwise, 
said  first  payment  of  $300  on  each  share  to 
be  returned. 

"Cincinnati,  Ohio,  January  25,  1889." 

Tbe  full  number  ot  40  shares  was  sub- 
scribed, and  certificates  of  shares  in  the  fol- 
lowing form  were  issued  to  the  subscribers, 
respectively: 

"The  Elsmere  Syndicate. 
"Investment,  $320,000.        Paid  up,  $130,000. 
"No.  .  Nonassessable. 

"This  is  to  certify  that is  the  own- 
er of  a  1/40  interest  in  The  Elsmere  Syndi- 
cate. Transferable  in  person  or  by  attorney 
upon  the  books  of  the  syndicate  at  Its  office 
in  the  city  of  Cincinnati,  upon  tbe  sorrender 
of  this  certificate. 

"Witness  our  hands  this day  of 


"Trustees. 


"Countersigned. 


"Secretary  and  Treasurer. 

"For  value  received,  sells  to 


the  interest  above   mentioned,   and  autbot^ 

izes ,  attorney,  to  transfer  the  same  on 

the  books  of  the  company. 
"In  presence  of 


One  F.  B.  McFarlan  subscribed  for  certain 
shares,  and  purchased  others,  so  that  he 
owned  nine  shares;  and,  being  largely  In- 
debted to  the  Merchants'  National  Bank,  he 
transferred  said  nine  shares  to  said  bank  to 
secure  said  indebtedness  about  the  month  of 
January,  1882,  which  transfer  was  made  to 
"W.  W.  Brown,  trustee,"  said  Brown  belnjz 
cashier  of  said  bank.  The  bank  contends 
that  the  transfer  to  Mr.  Brown  was  as  col- 
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lateral  security  for  the  debt,  while  otliers 
claim  tliat  the  ti-ansfer  made  the  bank  the 
owner  of  the  shares. 

The  syndicate  was  organized,  by-laws 
adopted,  officers  elected,  and  the  powers  of 
the  trustees  defined,  which  Included  the  plat- 
ting of  said  property,  the  leasing  and  sell* 
Ing  thereof,  to  pay  the  purchase  money  and 
ground  rents,  and  to  pay  the  balance  of  the 
funds  to  the  holders  of  said  certificates  in 
proportion  to  the  number  of  stiares  held  by 
each.  The  syndicate  became  insolvent  in  the 
year  1886,  and  the  persons  from  whom  the 
land  bad  been  obtained  foreclosed  and  pur- 
cliased  the  land,  and  thereby  the  syndicate 
was  prevented  from  further  carrying  on  its 
business.  After  this  transfer  of  the  nine 
shares  to  Mr.  Brown,  trustee,  the  syndicate 
became  largely  indebted  for  improvements, 
ground  rent,  interest,  and  other  items  in-i 
tended  for  the  betterment  of  the  property, 
and  its  conversion  into  money.  About  July, 
1S97,  an  action  was  commenced  by  William 
F.  Webrmann  against  the  parties  interested 
In  said  syndicate,  including  W.  W.  Brown, 
trustee,  and  the  said  bank,  seeking  to  hold 
the  owners  of  said  certificates  as  partners, 
and  for  an  accounting.  Issues  were  made  ap, 
in  which  said  Brown  and  said  bank  denied 
tliat  they  were  at  any  time  partners  in  said 
syndicate,  and  averred  that  said  nine  shares 
were  held  as  collateral  only. 

The  case  was  referred  to  a  master,  and  be 
made  his  report,  and  the  case  was  taken  to 
the  circuit  court  on  appeal,  and  there  tried 
upon  the  report  of  said  master  in  the  com- 
mon pleas,  and  exceptions  thereto,  and  a  find- 
ing of  facts  and  conclusions  of  law  separate- 
ly were  made  by  the  circuit  court.  The  facts 
found,  going  to  show  the  liability  of  said 
bank,  are  as  follows: 

"First.  That  what  has  been  called  herein 
the  Elsmere  Syndicate  was  a  partnership 
formed  for  the  purpose  of  taking  the  title  by 
lease,  with  privilege  of  purchase,  of  certain 
lands  situated  near  Norwood,  in  this  county, 
owned  by  Oeorge  W.  B.  Cleneay  and  Joseph 
S.  Cleneay,  wliich  was  under  lease  to  one 
John  Woitz,  who  quitclaimed  his  title  to  My- 
ron A.  Spencer,  Frank  B.  McFarlan,  and 
James  McArdle,  Jr.,  as  trustees  for  said  syn- 
dicate, on  or  about  the  16th  day  of  Febru- 
ary, 1889,  and  that  the  business  of  the  said 
syndicate  was  to  subdivide  said  lands  into 
lots,  lay  out  and  improve  streets,  and  sell 
said  lots  for  the  profit  of  the  members  of  the 
syndicate. 

"Second.  That  the  interest  of  the  partners 
in  said  partnership  were  represented  by  cer- 
tificates of  equal  interest  or  shares,  forty  in 
number,  numbered  consecutively  from  one  to 
forty,  and  ti-ansferable  from  hand  to  hand  on 
the  books  of  the  said  company. 

"Tliird.  That  the  partnership  became  insol- 
vent, and  It  became  impossible  to  carry  on 
further  the  said  business,  and  said  partner- 
ship was  deprived  of  wliat  remained  of  said 
leasehold  premises  by  foreclosure  and  sale  of 


same,  and  that  it  became  necessary  to  file  the 
petition  in  the  court  below  to  wind  up  the 
affairs  and  business  of  the  said  partnership, 
to  realize  the  assets,  if  any,  and  to  compel 
the  partners  to  liquidate  the  indebtedness 
thereof. 

"Fourth.  That  on  June  16,  1896,  the  inter- 
ests in  said  partnership  were  held  by  the  fol- 
lowing named  persons,  in  the  proportion  set 
opposite  their  names,  to  wit: 

Myron  A.  Spencer 2  shares 

Wm.   F.  Wehrmann  estate,  Theresa 

J.  Wehrmann,  executrix 5  shares 

Merchants'  National  Bank  of  Cincin- 
nati, Ohio , 9  shares 

James  Armstrong's  estate,  James  O. 
ArmsUong,   Floris  A.   Sackett,  and 

Isaac  B.  Matson,  executors 3  shares 

Moses  Krohn '1  share 

Leopold  Feiss 1  share 

Benjamin    Fritz    1  share 

Peter  G.  Thompson 1  share 

Joseph  Taylor  1  share 

Richard  Hempel  3  shares 

William  Bell   8  shares 

W.  B.  Kennedy   2  shares 

J.  Fred.  Woltz 1  share 

James    McArdle's    estate,    Margaret 

McArdle,  administratrix   1  share 

Peter  J.  iJunn's  estate,  Ella  C.  Don- 
nell,  executrix 1  share . 

—Being  forty  in  all.  That  the  above-named 
William  Bell  and  W.  B.  Kennedy  are  resi- 
dents of  Canada,  and  have  not  and  could  not 
have  been  served  with  process  herein,  and 
are  not  subject  to  the  Jurisdiction  of  the 
court.  That  the  shares  standing  in  the  name 
of  Richard  Hempel  were  not  ids  property,  and 
be  is  not  liable  thereon,  but  one  of  said 
shares  was  conveyed  to  him  by  John  Bro- 
kamp,  party  hereto,  and  one  of  the  original 
subscribers  to  said  syndicate,  who  is  liable 
thereon.  That  the  share  standing  in  the  name 
of  Adam  T.  Voll  (No.  39)  was  one  of  the  five 
shares  belonging  to  William  F.  Wehrmann, 
and  that  said  Wehrmann  was  the  owner 
thereof,  and  that  bis  estate  is  liable  for  aii 
assessments  thereon,  including  the  amount 
already  paid  up  by  Adam  T.  Voll,  as  herein- 
after mentioned.  That  Myron  A.  Spencer  and 
J.  Fred.  Woltz,  above  named,  and  Peter  J. 
Dunn's  estate,  are  insolvent,  and  nothing  can 
be  made  from  them.  That  the  others  named, 
including  John  Brokamp,  are  liable  for  the 
debts  of  the  said  partnership  and  the  costs  of 
this  case,  in  proportion  to  the  number  of  - 
shares  held  by  each,  respectively,  bat  the 
right  to  contribution  against  said  Myron  A. 
Spencer  and  J.  Fred.  Woltz  and  Peter  J. 
Dunn's  estate  in  favor  of  the  other  partners 
is  preserved.  That  the  shares  standing  in 
the  name  of  W.  W.  Brown,  trustee,  are  the 
shares  of  the  Merchants'  National  Bank,  orig- 
inally held  by  it  as  collateral,  but  transferred 
to  it  as  owner  when  they  were  transferred  to 
said  Brown.  That  when  so  transferred  the 
notes  for  which  they  had  been  held  as  collat- 
eral were  surrendered,  and  the  said  shares 
were  entered  on  the  books  of  the  bank  as 
owned  by  the  bank,  and  so  reported  to  the 
United  States  government,  and  the  bank, 
through  its  vice  president,  took  part  in  the 
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management  of  the  said  syndicate,  and  in  the 
effort  to  preserve  its  property  from  sacrifice 
and  loss,  and  all  this  was  done  with  the 
knowledge  and  acquiescence  of  the  board  of 
directors  of  said  bank." 

The  court  found  the  Indebtedness  to  differ- 
ent persons,  in  detail,  and  then  found  that 
there  are  only  23  solvent  shareholders,  and 
charges  them,  including  said  bank,  with  the 
payment  of  the  whole  Indebtedness,  and  ad- 
judges that.  In  case  of  the  subsequent  insol- 
vency of  any  of  said  shareholders  before  pay- 
ment, the  deficiency  thus  caused  shall  be 
made  up  by  the  remaining  solvent  sharehold- 
ers. The  decree  against  the  bank  is  for  over 
$17,000.  The  plaintiff  having  died,  his  €X- 
ecutrlx  carried  on  the  litigation.  A  motion 
for  a  new  trial  was  overruled,  and  bill  of  ex- 
ceptions taken  by  the  bank.  Proper  and  full 
exceptions  were  saved  throughout.  A  peti- 
tion In  error  was  filed  In  this  court  by  the 
bank,  seeking  to  reverse  the  Judgment  of  the 
circuit  court. 

W.  C.  Herron  and  Herron,  Oatch  &  Her- 
ron,  for  plaintiff  in  error.  Matthews  &  Mer- 
rell,  0.  B.  Matthews,  and  Jacob  Shroder,  for 
defendant  in  error. 

BURKET,  C.  3.  (after  stating  the  facts). 
The  Merchants'  National  Bank  of  Cincin- 
nati is  a  corporation  organized  under  the  na- 
tional banking  laws  of  the  United  States,  and 
the  Elsmere  Syndicate  was  a  partnership 
consisting  of  forty  shares,  each  partner  hold- 
ing one  or  more  shares,  and  each  share  evi- 
denced by  a  certificate,  as  shown  in  the  fore- 
going statement  of  facts,  and  which  certifi- 
cates were  transferable  on  the  books  of  the 
syndicate;  and  such  transfers  were  Intended 
to  make  the  transferee  a  partner  in  the  syndi- 
cate, instead  of  the  transferror,  without  a  dis- 
solution of  the  i>artnership.  The  circuit  court 
finds  that  the  bank  became  owner  by  transfer 
of  niue  shares  of  this  syndicate  or  partner- 
ship, which  shares  were  taken  by  the  bank  to 
secure  the  payment  of  a  large  indebtedness 
owing  to  said  bank  for  loans  by  it  made  to 
one  of  its  customers  in  the  usual  course  of 
business.  The  bank,  in  accepting  said  trans- 
\'er,  evidently  regarded  it  as  a  collateral;  but 
it  so  treated  the  shares,  and  so  transacted 
the  business  as  to  said  shares,  that  the  cir- 
cuit court  found  that  the  bank  became  the 
owner  of  the  shares,  and  there  was  evidence 
warranting  such  finding.  The  case  must 
therefore  be  determined  upon  the  theory 
that  the  bank  beld  the  shares  as  owner,  and 
not  merely  as  collateral— the  purpose  of  such 
ownership,  however,  being  to  secure  the  ulti- 
mate payment  of  said  Indebtedness  out  of 
the  proceeds  of  said  shares;  and,  to  that 
end,  it  was  necessary  that  the  property  of 
said  syndicate  should  be  put  into  such  con- 
dition as  to  yield  the  most  money,  and  this 
is  what  the  trustees  of  the  syndicate  at- 
tempted to  do;  and,  In  so  doing,  debts  were 
Incurred,  which  the  syndicate  was  unable  to 


pay,  and,  after  all  its  property  had  been  con- 
sumed in  paying  said  debts,  a  large  debt  still 
remained. 

The  restrictions  contained  in  our  banking 
laws  are  for  the  purx>ose  of  securing  the 
solvency  and  stability  of  the  banks,  and  the 
statutes  should  be  so  construed  and  the  law 
administered  as  to  reasonably  bring  about 
that  end.  The  wealth  and  prosperity  of  the 
people  depend  to  a  large  extent  upon  the 
soundness  of  the  banks  and  the  safety  of  the 
currency.  The  purpose  of  the  government 
is  to  foster  and  encourage  sound  banking 
and  preserve  a  safe  currency;  and  it  there- 
fore allows  national  banks  to  collect  claims 
due  them,  even  though  a  statute  or  a  rule  of 
law  or  equity  may  have  been  infringed  in 
the  Incurring  of  the  debt.  The  punishment 
for  such  infringement  must  come  from  the 
federal  authM-ities,  in  a  proceeding  institu- 
ted for  that  purpose,  and  not  by  a  denial  by 
the  courts  of  the  right  of  collection,  as  a 
punishment. 

It  is  largely  for  the  purpose  of  maintaining 
the  solvency  of  banks  that  a  national  bank  is 
allowed  to  collect  loans  secured  by  mortgage 
in  violation  of  section  5137,  Rev.  St.  U.  S. 
[page  3460,  U.  S.  Comp.  St.  1901].  National 
Bank  v.  Matthews,  98  U.  S.  621,  25  H  Ed. 
188;  National  Bank  v.  Whitney,  103  U.  S.  99. 
26  L.  Ed.  443.  It  is  to  the  same  end  that  the 
solvent  shareholders  In  a  national  bank  can- 
not be  compelled  to  stand  good  for  the  Indi- 
vidual liability  of  the  Insolvent  ones,  and 
that  the  loss  caused  by  such  Insolvency  must 
be  borne  by  the  creditors  of  the  bank.  Unit- 
ed States  V.  Knox,  102  U.  S.  422,  26  L.  Ed. 
216;  section  5151,  Rev.  St  U.  S.  [page  8465, 
U.  S.  CJomp.  St.  1001].  Hence  It  Is  that  whUe 
banks  are  hedged  about  with  restrictive  laws 
as  to  making  loans  and  discounts,  so  as  to  in- 
cur no  bad  debts,  the  most  liberal  provisions 
are  made  for  securing  debts  already  incur- 
red, by  the  taking  of  such  collateral  as  may 
seem  best  in  the  Judgment  of  the  officers  of 
the  bank.  Such  collateral  may  become  the 
property  of  the  bank,  In  course  of  enforcing 
the  security.  And  while  a  national  bank 
cannot  lawfully  purchase  and  hold  shares  in 
a  corporation  as  an  investment  (California 
Bank  v.  Kennedy,  167  U.  S.  382,  17  Sup.  Ct. 
831,  42  L.  Ed.  198).  it  may  accept  the  stock 
of  a  corporation  as  collateral  security  for  a 
loan,  and  may  thereafter,  in  realizing  upon 
the  collateral,  become  the  owner  thoeof,  and 
liable  for  individual  liability,  the  same  as 
any  other  stockholder.  National  Bank  v. 
Case,  99  tJ.  S.  628,  25  L.  Ed.  448.  This  case 
seems  to  have  been  overruled  in  Scott  v. 
Deweese,  81  tJ.  S.  218,  21  Sup.  Ot  591,  45  L. 
£:d.  822,  where  the  court  say  at  the  close  of 
the  opinion:  "Whether  a  national  bank  may 
not  be  deemed  a  shareholder,  within  the 
meaning  of  section  5151,  If  it  holds  shares  of 
another  bank  as  security  for  previous  indebt- 
edness, is  a  question  suggested  in  former 
cases,  but  not  decided,  and  upon  which  In 
this  case  no  opinion  need  be  expressed." 
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But  conceding  tbat  a  national  bank  may 
take  shares  In  another  bank  as  collateral  se- 
curity for  a  new  loan,  or  to  secure  the  pay- 
ment of  ah  old  one,  and  that  It  may  become 
the  owner  of  such  shares  In  attempting  to 
realize  on  such  collateral,  and  that  it  may 
thereafter  be  liable  to  creditors  on  its  indl- 
>'ldual  liability  as  such  shareholder,  yet  that 
falls  far  short  of  holding  a  national  bank  lia- 
ble as  a  partner  in  a  partnership,  and  liable  as 
such  partner  for  not  only  its  own  share  of  the 
debts  of  the  firm,  but  also  the  debts  of  its  co- 
partners. The  individual  liability  of  a  holder 
of  shares  in  a  national  bank  is  in  its  nature 
several,  and  not  joint  (United  States  v.  Knox, 
102  U.  S.  422,  26  L.  Ed.  216),  whUe  the  lia- 
bility of  a  partner  for  partnership  debts  is, 
as  to  creditors,  usually  held  to  be  Joint;  but 
some  cases  hold  it  to  be  Joint  and  several. 

The  individual  liability  is  an  inseparable 
incident  to  national  bank  shares,  for  which 
the  lawful  holder  la  liable;  but  this  liability 
is  his  own  debt,  and  attaches  to  a  specific 
several  article  of  his  property— the  share  of 
stock— and  Is  therefore  limited,  and  cannot 
exceed  the  face  value  of  the  stock.  But  in 
the  case  of  shares  in  a  partnership,  the  lia- 
bility of  a  partner  is  -  not  for  a  specific 
amount  adhering  to  his  share  as  an  incident, 
and  limited  to  a  certain  amount;  but  the 
only  limitation  is  the  whole  Indebtedness  of 
the  firm,  and  which  in  many  cases  would  far 
exceed  the  entire  resources  of  the  bank,  and 
drive  It  into  Insolvency.  The  purpose  of  al- 
lowing a  national  bank  to  take  collateral  se- 
curity is  to  enhance  Its  solvency,  and  not  to 
permit  it  to  enter  into  wild  speculations  as  a 
partner  under  the  pretext  of  enforcing  its 
rights  as  a  pledgee  or  owner.  "It  is  settled 
that  the  United  States  statutes  relative  to 
national  banks  constitute  the  measure  of  the 
authority  of  such  corporations,  and  that  they 
cannot  rightfully  exercise  any  powers  ex- 
cept those  expressly  granted,  or  which  are 
incidental  to  carrying  on  the  business  for 
which  they  ore  established.  Logan  County 
Bank  v.  Townsend,  139  U.  S.  67,  73  [11  Sup. 
Ct.  496,  498,  35  L.  Ed.  1071."  California 
Bank  v.  Kennedy,  167  U.  S.  362,  366,  17  Sup. 
Ct  831,  833,  42  L.  Ed.  198. 

To  become  a  member  of  a  partnership  in 
any  manner  or  for  any  purpose  is  not  inci- 
dental to  carrying  on  the  business  for  which 
national  banks  are  established,  and  is  cer- 
tainly not  expressly  granted.  The  power, 
therefore,  does  not  exist.  The  liabilities  for 
which  a  national  bank  must  respond  are  such 
only  as  are  created  or  Incurred  by  its  officers, 
acting  in  the  capacity  of  officers  of  the  bank 
alone,  and  not  in  connection  with  other  trus- 
tees or  officers  of  other  companies.  Were  it 
otherwise,  the  other  trustees  or  officers  might 
outnumber  the  officers  of  the  bank,  and  im- 
Iiose  a  burden  on  the  bank  which  would  ruin 
it;  and  thus  the  bank  would  be  controlled, 
not  by  its  officers,  but  by  outsiders.  The  of- 
ficers of  a  bank  cannot  delegate  their  powers 
to  others.    It  Is  therefore  clear  that  a  na- 


tional bank  cannot  be  a  partner  In  a  copart- 
nership, and  cannot  Incur  a  partnership  lia- 
bility. The  same  has  been  held  as  to  corpo- 
rations in  this  state.  Oeurinck  v.  Alcott,  66 
Ohio  St.  94,  63  N.  B.  714.  The  first  subdivi- 
sion of  the  syllabus  was  omitted  by  mistake 
of  printer,  but  is  found  in  the  headnote,  and 
also  in  the  index,  and  is  as  follows:  "A  cor- 
poration cannot  be  a  meml>er  of  a  partner- 
ship." 

But  It  Is  contended  that,  while  a  national 
bank  cannot  become  a  partner  generally, 
where  it  becomes  the  owner  of  a  share  in 
an  existing  partnership,  like  this  Elsmere 
Syndicate,  in  ettect  it  becomes  a  partner, 
and  liable  as  such.  That  begs  the  question. 
If  It  had  the  power  to  become  a  partner, 
such  might  be  the  case;  but,  not  having  the 
power,  it  cannot  go  beyond  Its  powers,  and 
cannot  by  any  act  make  itself  a  partner,  and 
cannot  incur  a  partnership  liability. 

Cases  are  cited  in  which  a  bank  has  taken 
some  specific  piece  of  property— as  a  ship,  for 
Instance— to  secure  a  debt,  and  has  been  held 
liable  for  the  expenses  of  managing  or  con- 
verting such  property;  but  such  expenses 
were  incurred  by  the  bank,  and  were  its  in- 
dividual debt  and  not  the  debt  of  a  part- 
nership. With  such  cases  we  fully  agree, 
but  in  those  cases  it  does  not  appear  that 
the  bank  was  hampered  by  a  lack  of  power, 
as  is  the  case  under  our  national  banking 
act  Royal  Bank  of  India's  Case,  L.  R.  4 
Ch.  App.  Cas.  252.  Not  having  the  power  to 
enter  into  such  partnership,  it  is  well  settled 
that  the  bank  may  plead  such  want  of  power 
to  defeat  an  attempt  to  hold  It  as  such  part- 
ner. California  Bank  v.  Kennedy,  167  U.  S. 
362,  17  Sup.  Ct  831,  42  L.  Ed.  198. 

It  is  further  urged  that  the  bank  partly 
realized  on  some  of  these  shares,  and  held  it- 
self out  as  partner,  and  tliat  it  is  therefore 
estopped  from  now  claiming  that  it  was  not 
such  partner.  That  the  realizing  on  stocks 
by  receiving  dividends  does  not  create  an 
estoppel  was  held  in  the  above-cited  case  of 
Bank  v.  Kennedy,  167  U.  S.  371,  17  Sup.  Ct 
831,  42  li.  Ed.  198.  In  the  case  of  Scott  v. 
Deweese,  181  U.  S.  217,  21  Sup.  Ct  591,  45 
L.  Ed.  822,  the  court,  near  the  close  of  the 
opinion,  hold:  "Of  the  powers  of  a  national 
bank  under  the  statutes  providing  for  their 
creation,  every  one  must  take  notice."  Every 
one  is  therefore  chargeable  with  knowledge 
that  a  national  bank  cannot  be  a  partner, 
and  therefore  this  bank  could  not  hold  itself 
out  as  being  that  which  In  law  it  could  not 
be,  and  Its  acts  in  that  behalf  could  deceive 
no  one,  as  no  one  could.  In  law,  rely  upon 
such  acts.  One  cannot  rely  upon  a  repre- 
sentation which  he  knows  to  be  false  or  im- 
possible. The  bank  having  become  the  own- 
er of  these  nine  shares,  and  not  having  the 
power  to  become  a  partner,  it  became.  In 
legal  effect  a  part  owner  of  the  property  of 
the  syndicate,  which  ownership  was  in  its 
nature  several;  and  the  bank,  through  Its 
trustee,  having  managed  this  several  inter- 
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est  In  connection  with  the  trustees  of  tbe 
otiier  sliares  as  to  tbeir  Interests,  tlie  bank 
became  and  is  liable  for  its  said  share  of  the 
expenses  of  purchasing,  managing,  handling, 
holding,  improving,  and  disposing  of  the 
property.  The  bank  is  thus  liable  for  nine 
fortieth  parts  of  the  debts  and  expenses  re- 
maining after  applying  tbe  proceeds  of  the 
property  upon  the  Indebtedness.  The  record 
does  not  clearly  furnish  the  data  from  which 
this  amount  can  be  ascertained  by  this  court, 
and  therefore  the  judgment  against  the  plain- 
tiff in  error  will  be  reversed,  and  the  cause 
remanded  to  the  circuit  court,  with  instruc- 
tions to  ascertain  what  nine  fortieth  parts 
of  said  debts  and  expenses  amount  to,  and 
render  Judgment  against  said  bank  for  that 
sum,  and  also  for  nine  fortieth  parts  of  the 
costs. 
Judgment  reversed,  and  cause  remanded. 

SPEAR,    DAVIS,    SHAUCK,   and   PBIOE, 
JJ.,  concur. 


(161  Ind.  446) 

CHICAHO,   I.   &  E.   RY.   00.   T.   INDIANA 
NATURAL  GAS  &  OIL  CO. 

(Supreme  Court  of  Indiana.    Nov.  24,  1903.) 

GAS  COMPANIES— CONSTRUCTION  OP  MAINS- 
CROSSING  RAILROAD  TRACKS  —  LICENSE:— 
FLOW  OF  GAS  —  INCREASE  —  ARTIFICIAL 
MEANS  —  VIOLATION  OF  STATUTE  —  INJUNC- 
TION-SPECIAL DAMAGES— CROSS-COMPLAINT. 

1.  Where  a  railway  company  granted  a  license 
to  a  natural  gas  company  to  maintain  its  pipe 
lines  under  and  across  the  railroad's  right  of 
wa^,  and  every  objection  urged  in  a  cross-com- 
plaint  to  prevent  the  gns  company  from  con- 
structing a  fourth  pipe  line  across  the  right  of 
way  existed  at  the  time  the  license  was  granted, 
and  it  was  not  averred  that  the  dangers  and  in- 
convenience had  been  increased  hy  any  act  of 
the  gas  company,  the  cross-complaint  was  in- 
sufficient. 

2.  Where,  in  an  action  to  compel  a  railroad 
company  to  permit  a  natural  gas  company  to  lay 
a  pipe  line  under  its  right  of  way,  a  cross-com- 
plaint to  restrain  such  action  alleged  that  plain- 
tiff was  using  artificial  means  to  increase  the 
flow  of  gas  through  its  pipes  in  violation  of  stat- 
ute, but  failed  to  show  that  defendant's  acts  re- 
sulted in  any  damage  to  plaintiff,  or  increased 
the  danger  of  accident  by  leakage,  fire,  or  ex- 
plosion, such  allegation  did  not  entitle  defend- 
ant to  an  injunction. 

3.  Where  a  railroad  company  licensed  a  gas 
company  to  maiutain  its  mains  under  the  rail- 
road's tracks,  an  averment  in  a  cross-complaint 
to  prevent  the  gas  company  from  laying  a  fourth 

gipe  under  the  tracks  that  the  latter  was  violat- 
ig  the  statute  by  increasing  the  flow  of  gas  by 
artificial  means,  and  that  such  violation  caused 
defendant  special  injury  peculiar  to  itself,  and 
exposed  defendant's  property  to  particular  dam- 
age, etc.,  was  a  mere  conclusion  of  fact,  and  in- 
sufficient to  show  any  change  in  the  situation 
after  the  execution  of  the  license. 

Appeal  from  Circuit  Court  Grant  County; 
H.  J.  Pnulus,  Judge. 

Action  by  the  Indiana  Natural  Gas  &  Oil 
Company  against  the  Chicago,  Indiana  & 
Eastern  Railway  Company.  From  a  judg- 
ment in  favor  of  plaiutiO,  defendant  appeals. 
Afilrmed. 


Knight  &  Brown,  Hawkins  &  Smitb,  and 
Custer  &  Cllne,  for  appellant  Miller,  Elam 
&  Fesler,  S.  D.  Miller,  W.  O.  Johnson,  and 
C.  C.  Shirley,  for  appellee. 

DOWLING,  J.  The  appellee,  a  corpora- 
tion organized  under  the  laws  of  this  state, 
and  engaged  in  the  business  of  transporting 
natural  gas  by  means  of  pipe  lines  and  pump- 
ing stations  to  and  from  points  in  said  state, 
brought  this  suit  against  the  appellant  a 
railroad  corporation,  also  organized  under  the 
laws  of  Indiana,  and  owning  and  operating 
a  railroad  therein,  to  compel  the  latter  to  per- 
mit the  appellee  to  place  a  fourth  line  of  pipe 
in  and  upon  a  right  of  way  claimed  and  used 
by  the  appellee  under  tbe  railroad  of  tbe  ap- 
pellant, to  quiet  its  title  to  its  said  right  of 
way,  and  to  enjoin  the  appellant  from  inter- 
fering with  its  use  thereof.  Tue  appellant 
filed  its  answer  to  tbe  complaint  and  also 
its  cross-complaint  in  five  paragraphs.  De- 
murrers to  the  second  and  third  paragraphs 
of  tbe  cross-complaint  were  sustained,  and 
after  this  ruling  the  appellant  dismissed  its 
action  as  to  tbe  first  fourth,  and  fifth  para- 
graphs of  Its  cross-complaint  Issues  were 
formed,  the  cause  was  tried  by  the  court  and 
there  was  a  finding  and  judgment  for  the  ap- 
pellee. The  errors  assigned  are  upon  the 
decisions  of  the  court  sustaining  demurrers 
to  tbe  second  and  third  paragraphs  of  tbe 
crosB-comp  lalnt 

Counsel  for  appellee  make  the  point  that  at 
the  time  these  rulings  occurred  there  were 
three  other  paragraphs  of  tbe  cross-complaint 
before  the  court  which  are  not  now  In  the 
record,  and  that  the  facts  averred  in  these 
three  paragraphs,  or  In  one  or  more  of  them, 
may  have  been  the  same  as  those  set  forth 
In  the  paragraphs  to  which  the  demurrers 
were  sustained..  It  Is  contended,  therefore. 
that,  as  the  appellant  might  have  introduced 
the  same  evidence  and  obtained  the  same  re- 
lief under  tbe  other  paragraphs  of  Its  cross- 
complaint,  tbe  decision  of  the  court  upon  the 
demurrers  to  tbe  second  and  third  para- 
graphs, even  If  erroneous,  was  harmless.  The 
general  rule  is  that,  wtiei-e  a  demurrer  la  sus- 
tained to  one  of  several  paragraphs  of  a 
pleading,  the  error  is  harmless  if  there  are 
other  paragraphs  under  which  the  same  evi- 
dence is  admissible.  Elliott's  App.  Proc  | 
637;  Whlteman  v.  Harrlman,  86  Ind.  49,  52: 
City  of  Elkhart  v.  Wickwlre,  87  Ind.  77.- 
LirntB  V.  Greve,  102  Ind.  173,  176,  26  N.  K. 
128. 

It  Is  suggested  in  argument  that  if  several 
paragraphs  of  a  pleading  are  filed,  and  a  de- 
murrer Is  sustained  to  one  of  them  because 
of  its  Identity  with  another  paragraph,  tbe 
unsuccessful  party,  by  afterwards  withdraw- 
ing the  remaining  paragraphs,  might  obtain 
an  unfair  advantage  on  appeal  unless  It  is 
presumed  in  favor  of  the  ruling  of  the  trial 
court  that  the  same  evidence  would  have 
been  admissible  under  tbe  paragraphs  with- 
drawn after  tbe  decision  on  tiie  demurrer. 
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and  subsequently  omitted  from  the  record. 
Tuere  Is  much  force  in  this  suggestion,  but 
we  prefer  to  place  our  decision  in  this  case 
upun  a  more  substantial  ground.  It  appears 
from  the  allegations  of  each  paragraph  of 
the  croas-complalnt  that  the  appellee  con- 
structed and  maintained  Its  pipe  lines  under 
and  across  the  right  of  way  of  the  appellant 
by  virtue  of  an  express  license  in  writing 
executed  by  the  appellant,  and  supported  by 
a  valuable  consideration.  This  license  was 
executed  May  25, 1890,  and  at  the  time  of  the 
filing  of  the  cross-complaint  was  in  full  force. 
Every  objection  now  urged  against  the  main- 
tenance of  the  pipe  line  for  the  transporta- 
tion of  natural  gas  existed  when  this  agree- 
ment was  entered  into  by  the  appellant.  All 
the  dangers  from  leakage,  fire,  explosions, 
and  sinking  of  the  railroad  tracks  arising 
from  the  maintenance  of  the  pipe  line,  to- 
gether with  the  Inconvenience  of  slackening 
the  speed  of  trains  while  passing  over  the 
intersecting  pipe  line,  were  as  obvious  and 
urgent  when  the  appellant  granted  the  license 
to  construct  and  operate  the  pipe  line  under 
and  across  Its  right  of  way  and  railroad  as 
when  the  cross-complaint  was  filed.  It  Is  not 
averred  that  these  dangers  and  inconvenience 
have  since  been  increased  by  any  act  or  omis- 
sion of  the  appellee. 

The  circumstance  that  the  appellee  is  us- 
ing artificial  means  to  increase  the  flow  of 
the  gas  through  its  pipes  affords  no  ground 
for  enjoining  it  from  so  doing  at  the  suit  of 
the  appellant.  The  violation  of  a  statute  by 
the  appellee  is  not  of  itself  a  su£9clent  reason 
for  an  injunction.  It  does  not  follow  that 
such  method  of  transportation  increases  the 
danger  of  accidents  by  leakage,  fire,  or  ^- 
plosion.  In  fact,  from  all  that  appears,  such 
method  -may  diminish  the  probability  of  such 
misfortunes.  Before  a  party  is  entitled  to 
relief  by  Injunction  because  of  the  violation 
of  a  statute.  It  must  appear  that  by  reason  of 
such  unlawful  act  his  person  or  property  is 
exposed  to  danger  or  subjected  to  injury. 
The  dangers  described  In  the  cross-complaint 
arise  from  the  nature  of  the  article  trans- 
ported. They  are  constant,  and  Inseparable 
from  It.  They  exist  whether  the  natural  gas 
Is  carried  through  pipes  at  a  pressure  of  300 
pounds  to  the  square  inch  or  at  a  pressure 
of  50  pounds.  They  are  as  likely  to  occur 
when  the  gas  is  transported  by  natural  pres- 
sure as  when  it  is  moved  by  artificial  means. 
The  danger  of  leakage  and  explosions  are  in- 
creased by  pressure,  however  that  pressure 
may  be  applied.  The  cross-complaint  entire- 
ly falls  to  show  that  the  danger  to  the  prop- 
erty of  the  appellant  has  been  Increased  In 
the  slightest  degree  by  the  means  employed 
by  the  appellee  to  move  the  gas  through  Its 
pipes,  or  that  It  has  sustained,  or  is  likely 
to  sustain,  any  special  injury  different  from 
that  of  the  public  at  large  by  the  alleged  un- 
lawful acts  of  the  appellee.  Manufacturers', 
etc.,  Co.  V.  The  Indiana,  etc.,  Co.,  155  Ind. 
566,  668,  58  N.  E.  851. 
68  N.E.— 64 


The  general  averment  in  the  second  and 
third  paragraphs  that  "such  »  •  •  viola- 
tion of  the  statute  •  •  •  causes  appellant 
a  special  injury,  peculiar  to  Itself,  aside  from 
and  independent  of  the  general  injury  to  the 
public,  *  •  *  and  exposes  the  property  of 
the  appellant  to  a  particular  damage,  which 
the  statute  was  Intended  to  prevent,"  Is  a 
mere  conclusion  of  fact,  and  fails  to  snow 
any  change  in  the  situation  since  the  execu- 
tion of  the  license.  The  facts  already  stated 
In  the  cross-complaint  do  not  authorize  this 
conclusion.  The  matters  set  forth  In  the  sec- 
ond and  third  paragi-aphs  of  the  cross-com- 
plaint did  not  entitle  the  appellant  to  an  in- 
junction or  other  relief,  and  the  demurrers 
thereto  were  properly  sustained. 

Judgment  affirmed. 


Oa  Ind.  4«» 

WESTPALL  V.  WAIT  et  al. » 

(Supreme  Conrt  of  Indiana.    Nov.  24,  1908.^ 

APPEAL— TRANSFER  OF  CAUSE— JURISDICTION 
OF  TRIAL  COURT— RBCBIVBR— APPLICATION 
FOR  APPOINTIUKNT. 

1.  After  an  action  to  contest  a  will  was  ap- 
pealed to  the  Supreme  Court  on  a  general  ap- 
peal from  a  final  judgment,  and  while  such  ap-, 
peal  was  still  pending  and  undetermined,  the  tri- 
al court  bad  no  jurisdiction  of  the  cause  and 
parties  so  as  to  warrant  the  plaintiEE  in  having 
such  cause  redocketed  in  the  trial  court,  and  to 
file  therein  a  petition  for  the  appointment  of  a 
receiver  as  a  further  proceeding. 

Appeal  from  Circuit  Court,  Marlon  County; 
H.  C.  Allen,  Judge. 

Action  by  Harriet  Westfall  against  Joseph 
A.  Wait  and  others.  From  an  order  striking 
plaintiff's  petition  for  a  receiver,  filed  after 
an  appeal  by  defendants  had  been  taken  to 
the  Supreme  Court  and  while  the  same  was 
pending  and  undetermined,  plaintiff  appeals. 
Affirmed. 

W.  V.  Booker,  for  appellant  Samuel  Ash- 
by,  for  appellees. 

HADLEY,  J.  In  an  action  brought  by  ap- 
pellant against  the  api)ellees  in  the  Marion 
circuit  court  to  contest  the  will  of  Clark  Walt, 
final  judgment  was  rendered  for  the  plaintiff 
on  February  24,  1002.  The  defendants  (ap- 
pellees) took  a  gelieral  appeal  from  the  judg- 
ment, and  perfected  their  appeal  by  filing  a 
transcript  and  bond  In  this  court  on  June 
18,  1902.  On  October  23,  1902,  while  said  ap- 
peal was  still  pending  in  the  Supreme  Court 
undetermined,  the  trial  court,  upon  appel- 
lant's motion,  ordered  said  appealed  case,  un- 
der its  original  number,  restored  to  the  dock- 
et of  said  court,  whereupon  appellant  filed 
In  said  original  cause  her  petition  for  the 
appointment  of  a  receiver.  After  said  cause 
had  been  redocketed  and  the  petition  for  the 
appointment  of  a  receiver  filed  therein,  ap- 
pellant served  notice  upon  appellees'  attorney 
of  record  in  said  original  case  that  she  would 
upon  the  following  day  present  said  petition 
to  the  court  for  hearing,  ^o  summons  or 
other  notice  to  appellees  was  issued  or  re- 
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qnested  upon  said  petition.  Appellees,  by 
attorney,  appeared  specially,  and  moved  the 
court  to  strike  said  petition  for  a  receiver 
from  tbe  files,  which  motion  was  sustained, 
and,  appellant  refusing  to  plead  further,  and 
electing  to  stand  by  her  exception,  judgment 
was  rendered  against  her  for  costs,  from 
which  she  appeals. 

It  is  manifest  from  the  steps  taken  and 
attempted  by  appellant  that  she  did  not  re- 
gard her  proceeding  as  an  Independent  ac- 
tion for  the  appointment  of  a  receiver,  but 
proceeded  upon  tbe  theory  that  she  had  the 
right  to  restore  the  old  case  to  the  docket  of 
the  circuit  court  while  It  was  pending  unde- 
termined in  the  Supreme  Court,  and  to  file  In 
the  case  an  additional  pleading.  The  central 
and  controlling  question  therefore  is:  When 
a  civil  action  is  pending  in  an  appellate  til- 
bnnal  on  a  general  appeal  from  a  final  Judg- 
ment, does  the  trial  court  retain  such  Juris- 
diction of  the  case  and  parties  as  will  war- 
rant the  original  plaintiff  in  having  such  ap- 
pealed cause  tedocketed  in  the  trial  court, 
and  to  file  therein,  as  a  further  proceeding 
in  the  cause,  a  petition  for  the  appointment 
of  a  receiver?  This  question  must  be  an- 
swered in  the  negative.  It  seems  to  be  thor- 
oughly settled  by  the  decisions  of  the  Ameri- 
can courts  that  an  appeal  from  a  final  Judg- 
ment rendered  generally  upon  the  Issues  in 
a  cause,  when  properly  perfected,  carries  the 
whole  case  embraced  witbln  the  final  ad- 
judication absolutely  from  the  Jurisdiction  of 
the  trial  court  to  the  appellate  tribunal.  El- 
liott's App.  Prac.  }  541.  Tbe  rule  is  tersely 
stated  In  the  text  of  2  Ency.  of  PI.  &  Pr.  p. 
327.  thus:  "Where  an  appeal  bas  tteen  per- 
fected, tbe  Jurisdiction  of  tbe  appellate  court 
over  the  subject-matter  and  parties  attaches, 
and  the  trial  coiurt  bas  no  power  to  render 
any  further  decision  aflTecting  tbe  rights  of 
the  parties  In  the  cause  until  it  is  remanded," 
citing  many  authorities.  In  State  v.  Kolsem, 
130  Ind.  435,  29  N.  E.  595,  14  L.  R.  A.  566, 
this  court  uses  the  following  language:  "If 
the  appellees  bad  perfected  tbeir  appeal, 
there  could  be  no  doubt  that  the  case  would 
have  been  entirely  removed  from  tbe  Juris- 
diction of  the  trial  court"  At  the  bottom 
of  the  rule  is  the  infeasibiUty  of  two  courts 
having  authority  over  the  same  case  at  the 
same  time.  The  right  to  retax  costs,  to  cor- 
rect the  record  of  the  trial  proceedings,  to  en- 
force the  Judgment  when  not  stayed  by  or- 
der or  supersedeas,  and  tbe  like,  remain  lo 
the  trial  court  as  incidents  essential  to  the 
perfection  and  effectiveness  of  the  litigation; 
but  after  tbe  case  the  parties  made  has  been 
finally  adjudicated,  and  the  parties  dismissed 
from  further  attendance  upon  court,  or  the 
case  transferred  to  another  Jurisdiction  by 
appeal,  there  remains  in  the  trial  court  no 
power  to  entertain  in  the  original  case  a  first 
petition  for  a  receiver,  and  thus  reopen  the 
issues  and  extend  the  litigation  between  the 
parties  affecting  the  subject-matter  of  the 
appeal,  without  first  bringing  the  parties  back 


Into  court  In  the  manner  provided  by  law. 
See  Gas  Company  v.  Irish,  152  Ind.  535,  ^ 
N.  E.  762.  The  only  exception  to  the  rule 
against  intermeddling  in  an  appealed  eaae 
that  this  court  has  recognized  is  the  authority 
of  the  trial  court  to  allow  a  new  trial  as  mat- 
ter of  right  under  the  plain  provision  of  (mc- 
tion  1076,  Barns'  Rev.  St  1901,  pendins  an 
appeal.  See  Railway  Go.  v.  McBroom.  103 
Ind.  310,  2  N.  E.  760;  Atkinson  v.  WlUianw. 
151  Ind.  433,  51  N.  E.  721.  There  was  no 
case  pending  in  tbe  circuit  court  between 
these  parties  when  appellant  filed  her  petir 
tlon  for  a  receiver;  hence  tbe  petltioB 
properly  stricken  from  the  files. 
Judgment  affirmed. 


(162  Ind.  4M) 

FINK  T.  MONTGOMEBY.* 

(Supreme  Court  of  Indiana.    Not.  24,  1903.) 

PABTNERSHIP— DISSOLUTION— COLLECTION     OF 
ASSETS— ACCOUNTINQ— RECEIVER— IN- 
SOLVENCY   OF    PARTNER. 

1.  A  complaint  by  a  partner  charged  the  dis- 
solution of  the  firm  ;  that  the  assets  consisted  <^ 
accounts,  some  of  which  were  barred  by  limita- 
tions and  others  would  soon  be  barred,  but  that 
all  could  be  collected  with  diligence;  that  plain- 
tiff had  not  sufficient  knowledge  to  enable  him 
to  snccessfully  prosecute  suits  for  their  recov- 
ery; that  defendant  was  unuecessarily  ezpoa- 
ing  the  assets  to  waste,  and  was  misappropri- 
ating Bucti  assets  to  plaintiff's  damage;  and 
prayed  an  accounting  and  the  appointment  of  a 
receiver.  The  proof  showed  that  defendant  had 
collected  and  refused  to  divide  some  $308  of  tbe 
accounts  collected,  and  had  not  charged  himself 
with  the  amounts  collected,  and  had  taken  notes 
of  the  firm's  debtors,  payable  to  himself,  and 
had  sold  the  notes  and  appropriated  the  pro- 
ceeds, without  plaintiff's  knowledge  or  consent 
Held,  that  such  (acts  justified  the  appointment 
of  a  receiver  pending  the  accounting. 

2.  Where,  after  the  dissolution  of  a  firm,  it 
was  alleged  and  proved  that  defendant  who  had 
possession  of  the  late  firm's  assets,  was  nnneces- 
sarily  exposing  them  to  waste  and  loss,  the  fact 
that  it  was  not  proved  that  defendant  was  in- 
solvent did  not  preclude  plaintiff  partner  from 
obtaining  the  appointment  of  a  receiver  pending 
a  suit  for  an  accounting. 

Appeal  from  Circuit  Court;  St  Joaepk 
County;   W.  A.  Funk,  Judge. 

Action  by  Hugh  T.  Montgomery  against 
Henry  A.  Pink  for  the  accounting  for  the 
assets  of  a  partnership.  From  an  Interlocn- 
tory  order  appointing  a  receiver,  defendant 
appeals.    Affirmed. 

Anderson,  DuShane  &  Crabill,  for  appel- 
lant   O.  M.  Cunningham,  for  appellee, 

DOWLINO,  J.  This  is  an  appeal  from  an 
Interlocutory  order  appointing  a  receiver  In 
an  action  between  partners  for  an  account 
and  settlement  of  their  partnership  affairs, 
to  take  charge  of  the  assets,  collect  debts, 
and  wind  up  the  b.tdness  of  tbe  firm.  The 
error  assigned  is  the  action  of  the  court  sus- 
taining the  motion  for  such  appointment 
The  points  of  objection  made  by  the  appel- 
lant to  the  proceedings  and  order  of  tbe 
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court  are  thus  stated:  "(1)  An  action  can- 
not be  maintained  for  the  sole  purpose  of 
having  a  receiver  appointed.  (2)  In  suits  be- 
tween partners  a  receiver  ■will  not  be  ap- 
pointed unless  it  appears  that  the  assets  of 
the  partnership  are  in  danger  of  loss  or  de- 
pletion on  account  of  the  misconduct,  fraud, 
or  wrongful  acts  of  defendant  partner.  (3) 
When  upon  a  dissolution  of  a  partnership 
the  parties  themselves  have  agreed  upon  the 
manner  of  collecting  their  accounts  and  set- 
tling up  their  affairs,  a  receiver  should  not 
be  appointed  where  no  viojation  of  the  agree- 
ment Is  shown."  The  complaint  alleged  the 
existence  of  a  partnership  between  the  ap- 
pellant and  the  appellee,  and  Its  dissolution 
by  mutual  consent  on  September  8,  1902. 
It  was  also  averred  that  the  assets  of  the 
firm  consisted  of  open  accounts  against  di- 
vers persons  amounting  to  a  considerable 
sum;  that  some  of  these  were  barred  by  the 
statute  of  limitations;  that  others  would 
soon  be  barred,  but  that  all  could  be  collect- 
ed if  diligence  were  used;  that  most  of  these 
uncollected  accounts  were  made  with  the 
appellant,  and  that  the  appellee  bad  not 
sufficient  knowledge  of  them  to  enable  him 
to  successfully  prosecute  suits  for  their  re- 
covery; that  the  appellant  was  falling  and 
neglecting  and  refusing  to  take  steps  to  se- 
cure the  said  accounts;  that  there  were 
many  other  claims  made  by  the  appellant 
which  have  been  collected  by  him,  and  which 
be  refused  to  account  for,  and  concerning 
which  the  appellee  had  no  knowledge;  that 
there  was  an  irreconcilable  disagreement  be- 
tween the  said  parties  In  regard  to  the  col- 
lection of  said  claims  due  to  the  partnership, 
and  the  settlement  of  the  partnership  affairs, 
and  that  the  Interests  of  the  parties  were 
suffering  from  the  delay  and  the  contention 
between  appellee  and  appellant;  that  the 
firm  owed  no  debts;  that  before  the  com- 
mencement of  the  action  appellee  demanded 
a  statement,  accounting,  and  settlement  of 
the  partnership  affairs,  which  was  refused. 
Prayer  for  an  accounting,  and  for  the  ap- 
pointment of  a  receiver  to  collect  all  out- 
standing accounts.  By  a  supplemental  com- 
plaint the  appellee  charged  that  the  appel- 
lant, since  the  bringing  of  this  action,  was, 
without  the  consent  of  the  appellee,  taking 
promissory  notes  from  the  debtors  of  said 
late  firm  In  settlement  of  the  claims  due  said 
firm.  No  answer  to  the  complaint  was  filed. 
The  proof  upon  the  motion  for  the  appoint- 
ment of  a  receiver  very  fully  sustained  the 
complaint.  It  showed  the  existence  of  the 
partnership;  Its  dissolution;  that  there  were 
uncollected  accounts  due  to  the  firm;  that 
the  appellant  refused  to  press  these  collec- 
tions, for  the  reason  that  it  would  hurt  bis 
business;  that  appellant  had  overdrawn  his 
account  by  about  $308,  and  that  he  told  ap- 
pellee that  be  needed  that  money,  and  was 
not  going  to  put  his  hand  in  bis  pocket  and 
give  it  to  appellee;  that  many  of  the  ac- 
counts due  the  firm  had  been  standing  six. 


or  nearly  six,  years,  but  were  probably  col- 
lectible by  proper  effort:  that  the  uncollect- 
ed accounts  amout/ted  to  about  $5,000;  that 
the  appellant  had  collected  and  appropriated 
some  of  these  accounts  since  the  commence- 
ment of  this  suit;  that  at  the  time  of  the 
dissolution  of  the  partnership  an  equal  divi- 
sion of  the  office  furniture,  surgical  instru- 
ments, and  cash  on  hand  was  made;  that 
the  parties  were  unable  to  agree  upon  any 
method  for  the  collection  of  the  outstanding* 
accounts;  that  a  notice  of  the  dissolution  of 
the  partnership  was  published  in  a  local 
newspaper;  that  since  such  dissolution  some 
of  the  accounts  were  collected  by  the  appel- 
lee; that  the  appellant  had  taken  notes  In 
bis  own  name  in  settlement  of  10  or  more 
of  said  accounts,  and  had  sold  and  discount- 
ed the  same;  and  that  no  accounting  or  set- 
tlement for  any  moneys  so  collected  by  him 
had  taken  place. 

It  Is  perfectly  clear  from  the  complaint 
that  the  purpose  of  this  action  was  not  the 
appointment  of  a  receiver,  but  to  obtain  an 
accounting  and  settlement  of  the  partnership 
affairs.  The  appointment  of  a  receiver  wa^ 
asked  for  in  aid  of  this  purpose.  The  com- 
plaint charged,  and  the  evidence  established 
the  fact,  that  the  appellant,  by  his  conduct, 
was  unnecessarily  exposing  the  assets  of  the 
late  firm  to  waste  and  loss,  and  that  he  was 
misappropriating  such  assets  to  the  damage 
of  the  appellee.  The  fact  that  he  collected 
and  refused  to  divide  the  $308;  his  failure 
to  charge  himself  on  the  books  of  the  firm 
with  the  amount  of  the  accounts  which  he 
had  collected  in  money,  property,  or  labor; 
the  taking  of  the  notes  of  the  firm's  debtors 
payable  to  himself  to  the  exclusion  of  the 
appellee;  the  sale  of  those  notes,  and  the 
appropriation  of  the  proceeds  to  his  own  use, 
without  the  knowledge  or  consent  of  the  ap- 
pellee, who  was  equally  Interested  In  them 
—was  such  misconduct  In  reference  to  the 
assets  and  business  of  the  partnership  as 
authorized  the  court  to  appoint  a  receiver. 
Burns'  Rev.  St.  1901,  {  1236;  Bufkln  v.  Boyce, 
104  Ind.  53,  3  N.  E.  GID;  Saylor  v.  Mockble,  9 
Iowa,  209;  Webb  v.  Allen,  15  Tex.  Civ.  App. 
605,  40  S.  W.  342;  High  on  Receivers,  §§  472, 
474;  New  v.  Wright,  44  Miss.  202;  Allen  v. 
Hawley,  6  Fla.  142,  63  Am.  Dec.  198.  There 
was  no  proof  that  upon  the  dissolution  the 
parties  agreed  upon  a  plan  for  the  collection 
of  the  partnership  accounts,  or  that  the 
method  adopted  by  the  appellant  was  a  fair 
or  equitable  one.  Sweet  v.  Morrison,  103  N. 
T,  236,  8  N.  E.  396;  Sutro  v.  Wagner,  23  N. 
J.  Eq.  388;  Smith  v.  Jeyes,  4  Beare,  503. 
Under  the  circumstances  of  this  case  it  is 
not  necessary  for  the  appellee  to  prove  that 
the  appellant  was  Insolvent.  Insolvency  of 
Itself  may,  in  some  cases.  Justify  the  ap- 
pointment of  a  receiver;  but  such  an  ap- 
pointment cannot  be  defeated,  when  other- 
wise shown  to  be  necessary  or  proper,  by 
proof  or  presumption  that  the  defendant  Is 
solvent.    Davis  v.  Grove,  2  Rob.  134;    Con- 
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nelly  y.  Dickson,  7S  Ind.  444;    Turnbull  y. 
Prentiss  Lumber  Co.,  55  Mich.  397,  21  N.  W. 
S75.    There  is  no  error  In  the  record. 
Judgment  affirmed. 


(161  Ind.  <64) 

BOARD  OF  COM'RS  OF  WHITLEY  COUN- 
TS V.  GARTY. 
(Supreme  Court  of  Indiana.    Not.  24,  1903.) 

'  COUNTY  ASSESSOR— FEES— REPEAL  C*"  STAT- 
UTE—POPULATION OF  COUNTY  — JUDICIAL 
NOTICE— CONSTITUTIONALITY     OF    STATUTES 

1.  Acts  1891,  p.  199,  c.  99,  f  112.  created  the 
office  of  county  assessor,  fixed  the  tenure  there- 
of at  four  years,  forbade  immediate  re-election, 
and  fixed  the  compensation  at  $3  per  day  for 
the  time  actually  employed.  Acts  1893,  p.  183, 
c.  98,  amended  this  section  by  allowing  assess- 
ors in  counties  of  over  100,000  a  salary  of  $1,- 
800.  Acts  1895,  p.  207,  c.  101,  fixed  the  com- 
pensation of  county  assessors  at  $3  per  day  "for 
the  time  actually  employed  by  them,  •  •  • 
provided  that  in  counties  of  more  than  15,000 
and  less  than  30,000  such  assessor  shall  not 
charge  or  receive  pay  for  more  than  180  days." 
Acts  1899,  p.  430,  c.  197,  amending  Acts  1893, 
p.  183,  c.  98,  provided  that  no  person  should  be 
eligible  more  than  twice  in  any  period  of  12 
years,  and  prescribed  certain  duties  for  the  as- 
sessor in  regard  to  omitted  or  sequestered  prop- 
erty. It  recited  that  county  assessors  should 
receive  $3  per  day  for  the  time  actually  em- 
ployed. Had,  that  the  180-day  limitation  in 
Acts  1895,  p.  207,  c.  101,  was  not  repealed  by 
Acts  1899,  p.  430,  c.  197. 

2.  The  Supreme  Court  will  take  judicial  no- 
tice of  the  population  of  a  county  as  ascertain- 
ed by  the  United  States  census. 

3.  Acts  1895,  p.  207,  c.  101,  providing  that 
count/  assessors  shall  receive  $3  per  day  for 
the  time  actually  employed  by  them,  provided 
that  in  counties  of  certain  populations  charge 
shall  not  be  made  for  more  tlian  certain  fixed 
numbers  of  days,  is  constitutional. 

Appeal  from  Circuit  Court,  Whitley  Coun- 
ty; J.  W.  Adair,  judge. 

Action  by  Theodore  Garty  against  the 
board  of  commissioners  of  Whitley  county. 
Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed. 

B.  E.  Gates,  for  appellant  Marshall,  Mc- 
Nagny  &  Clugston,  for  appellee. 


JORDAN,  J.  Action  by  appellee  to  recover 
from  Whitley  county  the  sum  of  $156  claim- 
ed for  services  rendered  as  county  assessor 
for  the  year  1901.  The  claim  apparently  pro- 
ceeds upon  the  theory  that  appellee,  as  coun- 
ty assessor,  earned  during  the  year  of  1901 
$1.56  for  52  days'  services  rendered  in  the 
discharge  of  duties  of  his  office.  Appellant 
filed  Its  answer  in  three  paragraphs,  the  first 
being  a  general  denial,  which  was  subse- 
quently withdrawn.  Appellee  successfully 
demurred  to  the  second  and  third  paragraphs 
of  this  answer,  and  upon  appellant's  refusal 
to  further  plead  Judgment  was  rendered 
against  it  for  $156  and  costs.  From  this 
judgment  it  appeals. 

By  the  second  paragraph  of  the  answer  ap- 
pellant alleges  that  the  compensation  of  ap- 
pellee as  county  assessor  was  regulated  by 
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an  act  of  the  L^slature  In  force  Hnrcta  9, 
1895  (Acts  1895,  p.  207,  c.  101),  ■wh:c^.  as 
averred,  forbids  the  assessor  of  'IVhitley 
county  to  charge  or  receive  pay  or  compen- 
sation for  discharging  the  duties  of  bis  office 
for  more  than  180  days  in  any  one  year  at 
the  rate  of  $3  per  day  for  the  time  actually 
employed.  The  paragraph  further  alleges 
that  the  county  council  of  Whitley  county 
for  each  of  the  years  1901  and  1902  appro- 
priated $■'340,  and  no  more,  said  amjunt  be- 
ing to  pay  appellee  for  ISO  days'  services  in 
each  of  said  years  at  the  rate  of  $3  per  day. 
Said  amount  was  liald  to  and  received  by  blm 
as  his  compensation  for  each  of  said  years. 
The  third  paragraph  alleges  facts  showing 
that  appellee  received  $540  as  pay  for  180 
days'  services  at  $3  per  day  for  t'-'>  year 
1901,  and  that  the  county  council  appropriat- 
ed said  amount,  and  no  more,  to  defray  or 
I>ay  nppellee's  per  diem  for  that  year,  of 
whic-  fact  he  had  notice.  The  facts,  as  we 
gather  them  from  the  pleadings  in  tliis  case, 
may  be  said  to  be  as  follows:  Appellee  was 
elected  county  assessor  of  Whitley  county  at 
the  November  election  of  1900,  and  duly 
qualified  as  sucl^,  and  entered  upon  the  dis- 
charge of  the  duties  of  the  office  on  January 
1,  1901..  Whitley  county,  according  to  the 
United  States  census  of  1890,  has  a  popula- 
tion of  over  15,000  and  less  than  30,000.  Its 
county  council  for  the  year  1901  appropriated 
the  sum  of  $540,  and  no  more,  to  pay  the 
compensation  of  the  county  assessor  for  that 
year  at  the  rate  of  $3  per  day,  based  upon  a 
maximum  limit  of  180  days.  Appellee's 
claim  of  $340  for  that  year  was  allowed,  and 
he  was  paid  that  amount  of  money  out  of 
the  county  treasury.  The  claim  for  which  he 
seeks  to  recover  in  this  action  is  for  52  days' 
services  performed  by  him  as  assessor  dur- 
ing the  year  of  1901.  These  52  days  were  in 
addition  to  the  180  days  for  which  the  coun- 
ty council  had  made  the  appropriation  of 
$540,  wlilch  amount  appellee  received  as 
hereinbefore  stated.  No  appropriation  bad 
been  made  by  the  council  for  1901  to  pay 
appellee's  per  diem  for  these  extra  days,  and 
appellee  knew  that  fact  before  he  performed 
the  services.  It  is  contended  by  counsel  for 
appellant  that  the  act  in  force  March  9,  1895 
(Acts  1805,  p.  207,  c.  101),  which  forbids  a 
county  assessor  to  charge  or  receive  pay  for 
more  than  180  days  In  any  one  year  at  the 
rate  of  $3  per  day  in  a  county  like  Whitley, 
the  population  of  which  is  in  excess  of  15,- 
000  and  under  30,000,  must  rule  in  this  ap- 
peal. Therefore  the  argument  Is  advanced 
that,  as  it  appears  appellee  was  allowed  and 
paid  $540  as  his  compensation  for  the  year 
1901,  which  was  the  amount  appropriated  by 
the  county  council  for  180  days  at  $3  per  day, 
he  is  not  entitled  to  recover  upon  the  extra 
claim  which  he  sets  up  In  this  action.  Coun- 
sel for  appellee  insist  that  the  act  of  1895, 
supra,  is  impliedly  repealed  by  an  act  of  the 
Legislature  approved  March  4,  1899  (Acts 
1899,  p.  430,  c.  197).     It  la  further  Insisted 
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tbat,  if  the  former  act  Is  not  repealed,  it  must 
be  lield  to  be  unconstitntional  and  void,  for 
tlie  reason,  as  urged,  tbat  the  Legislature, 
under  our  Constitution,  had  no  power  to  im- 
pose upon  the  county  assessor  duties,  and 
then  provide  that  he  should  receive  $3  per 
day  for  the  performances  thereof,  and  then, 
under  the  circumstances,  declare  that  he 
could  not  receive  pay  for  more  than  180  days. 
The  first  question  to  be  determined  is,  did 
the  act  of  1S89  repeal  by  implication  that  part 
of  the  statute  of  1895  which  in  its  effect  lim- 
ited the  maximum  time  to  180  days  for  which 
the  assessor  of  Whitley  county  might  charge 
and  receive  pay  in  any  one  year  in  the  dls- 
cliarge  of  the  duties  of  his  office?  The  act  of 
1899  does  not  profess  to  expressly  repeal 
any  other  statute  in  whole  or  in  part.  The 
law  of  1895  Is  entitled  "An  act  concerning 
the  office  of  county  assessors,  regulating  the 
appointment  of  persons  who  may  act  as  dep- 
uties, fixing  the  pay,  and  limiting  the  time 
of  service,  repealing  all  laws  in  conflict  there- 
with, and  declaring  an  emergency."  As  ap- 
plicable to  the  question  herein  involved,  we 
quote  the  following  from  the  act  of  1895: 
"The  county  assessors  in  the  several  counties 
of  this  state,  shall  receive  as  compensation 
for  their  services,  the  sum  of  $3.00  per  day 
for  the  time  actually  employed  by  them  in 
the  dlscliarge  of  the  duties  of  their  several 
offices.  Provided,  •  •  •  that  in  counties 
of  more  than  15,000  and  less  than  30,000, 
such  assessor  shall  not  charge  or  receive  pay 
for  more  than  180  days."  Section  4  of  the 
act  provides  that  the  population  of  the  sev- 
eral counties  shall  be  computed  from  the 
United  States  census  of  1890.  Section  5,  p. 
206,  repeals  all  laws  and  parts  of  laws  in  con- 
flict with  the  act.  By  section  112  of  the  tax 
law  of  1891  (Acts  1891,  p.  199,  c.  99)  the  of- 
fice of  county  assessor  was  created,  and  the 
tenure  thereof  was  fixed  at  four  years,  and 
no  person  was  elected  to  hold  the  office  for 
more  than  four  years  in  any  period  of  eight 
years.  The  compensation  of  the  office  by 
that  act  was  fixed  at  $3  per  day  for  the  time 
actually  employed.  In  1893  (see  Acts  1893, 
p.  183,  c.  98)  this  section  of  the  tax  law  was 
amended.  The  material  change  made  by  the 
amendatory  act  was  that  in  connties  contain- 
ing a  population  of  over  100,000  the  annual 
salaries  of  the  county  assessors  should  be 
11,800.  The  act  of  1899  professes  to  amend 
section  1  of  the  amendatory  act  of  1803. 
The  only  changes,  however,  made  In  section 
112  of  the  tax  law,  as  amended  tn  1803,  are 
to  the  effect  tbat  no  person  shall  be  eligible 
for  election  to  the  office  of  county  assessor 
more  than  twice  in  any  term  of  12  years,  and 
to  prescribe  the  duties  of  this  officer  in  re- 
spect to  omitted  or  sequestered  property  sub- 
ject to  taxation.  The  cmendatory  act  of 
1899  provides,  as  did  section  112,  originally, 
of  the  tax  law  of  1891,  and  also  the  amend- 
atory act  of  1893,  that  the  county  assessors 
"shall  receive  |3  per  day  for  the  time  actually 
employed  In  the  duties  of  hla  office  to  be 


paid  out  of  the  county  treasury  on  the  order 
of  the  board  of  commissioners,  on  his  filing 
therewith  an  itemized  statement  duly  veri- 
fied, showing  the  time  actually  employed  by 
him  and  the  nature  of  his  services."  It  was 
also  provided  by  the  act  of  1899,  as  it  was 
In  the  section  amended  by  it,  tbat  In  counties 
having  a  population  of  more  than  100,000 
the  county  assessor  should  receive  $1,800  per 
annum.  It  was  expressly  declared  in  the  act 
of  1895  that  its  provisions  should  not  apply 
to  counties  having  a  population  of  more  than 
100,000.  It  Is  observable  that  the  act  of 
1899  provides  that  county  assessors  shall  re- 
ceive $3  per  day  for  the  time  actually  em- 
ployed, but  1b  wholly  silent  in  respect  to  any 
period  or  limit  of  time  which  may  be  em- 
ployed by  that  officer  in  any  one  year  in  the 
discharge  of  the  duties  of  his  office.  Can 
it.  In  reason,  be  asserted  tbat  under  and  by 
the  provisions  of  the  amendatory  act  of  1899 
there  is  manifested  a  clear  intent  or  purpose 
on  the  part  of  the  Legislature  to  repeal  that 
part  of  the  statute  of  1895  whereby  the  time 
which  may  be  employed  by  county  assessors 
in  any  one  year  is  limited?  It  is  a  familiar 
rule,  and  one  universally  affirmed  by  the 
authorities,  that  a  repeal  by  implication  of 
statutes  is  not  favored.  In  accordance  with 
this  rule,  two  or  more  acts  on  the  same  sub- 
ject must.  If  possible,  be  so  construed  that 
both  may  be  permitted  to  stand.  It  has  been 
repeatedly  affirmed  by  the  decisions  of  this 
court  that  implied  repeals  are  only  recognized 
and  upheld  when  the  later  act  is  so  repug- 
nant to  the  earlier  as  to  render  the  repug- 
nancy or  conflict  between  them  irreconcila- 
ble. A  court  win  always,  if  possible,  adopt 
that  construction  which,  under  the  particular 
circumstances  in  a  given  case,  will  permit 
both  laws  to  stand  and  be  operative.  In  sup- 
port of  the  principles  above  asserted,  vide 
Carver  v.  Smith,  90  Ind.  222,  46  Am.  Rep. 
210;  Shea  v.  City  of  Muncle,  148  Ind.  14,  46 
N.  E.  138;  Pomeroy  v.  Beach,  149  Ind.  511, 
49  N.  E.  370;  State  v.  City  of  Noblesvllle, 
157  Ind.  31,  00  N.  E.  704.  In  the  case  at  bar 
the  earlier  act— that  of  1895— fixed  the  per 
diem  of  county  assessors  at  $3  for  the  time 
actually  employed,  and  further  provided  a 
standard  by  which  the  maximum  time  that 
might  be  employed  in  any  one  year  by  coun- 
ty assessors  in  the  discharge  of  the  duties  of 
their  offices  in  their  respective  counties  was 
fixed.  The  UmitaUon  in  the  statute  of  1895 
in  regard  to  the  time  which  may  be  employ- 
ed, It  would  seem,  under  the  circumstances, 
remains  untouched  by  the  act  of  1899.  At 
least  It  may  I  -  said  that  in  regard  to  that 
provision  there  is  no  such  irreconcilable  con- 
filct  or  repugnance  between  the  two  acts  as 
would  require  a  court  to  hold  that  the  later 
repealed  the  earlier,  for  In  this  respect  the 
two  acts  can  be  consistently  reconciled  with 
each  other,  and  both  be  allowed  to  stand,  by 
considering  the  later  law  as  fixing  the  per 
diem  of  the  county  assessor,  and  the  provi- 
sion of  the  earlier— that  of  1895— as  placing 
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a  limit  on  the  time  which  may,  If  necessary, 
be  actoally  employed  by  such  officers  in  their 
respective  counties  at  $3  per  day.  Such  a 
construction  will  avoid  confusion  and  uncer- 
tainty in  the  law,  and  will  be  in  harmony,  we 
believe,  with  the  Intent  of  the  Legislature. 
We  therefore  conclude  that  the  provision  in 
the  statute  of  1895  by  .which  the  time  em- 
ployed by  county  assessors  In  their  respective 
counties  is  limited  Is  not  repealed  by  the  pro- 
visions of  the  act  of  1899,  and  the  same  still 
remains  in  force. 

Aside  from  the  averment  of  that  fact  we 
Judicially  know  that  by  the  United  States 
census  of  1890  Whitley  county  had  a  popula- 
tion of  over  15,000  and  under  30,000;  conse- 
quently appellee  was  limited  in  the  discharge 
of  his  duties  as  county  assessor  for  the  year 
1901  to  180  days.  State  v.  Monroe  County 
Council,  158  Ind.  102,  62  N.  E.  1000.  For 
this  time  at  $8  per  day  he  was  allowed  and 
received  payment.  We  are  not  to  be  under- 
stood as  holding  in  State  v.  Monroe  County 
Council,  supra,  that  the  county  council  is  em- 
powered under  the  law  to  reduce  the  number 
of  days  that  may  be  actually  employed  by  a 
county  assessor  In  the  discharge  of  the  duties 
of  his  office  In  any  one  year  below  the  num- 
ber fixed  by  the  standard  provided  by  the 
act  of  1895.  That  question  Is  left  undeter- 
mined. The  statute  of  1895  is  certainly  not 
open  to  the  objection  urged  ag^ainst  its  con- 
stitutional validity  by  appellee's  counsel. 

It  follows,  under  the  facts  and  the  law  ap- 
plicable thereto,  that  appellee  is  not  entitled 
to  recover  in  this  action.  The  Judgment  be- 
low is  therefore  reversed,  and  the  cause  re- 
manded, with  instructions  to  the  lower  court 
to  overrule  the  demurrer  to  the  second  and 
third  paragraphs  of  the  answer,  and  for  fur- 
ther proceedings  not  inconsistent  witb  this 
opinion. 


(M2  Ind.  4S1) 

LUX  &  TALBOTT  STONB  CO.  T.  DONALD- 
SON et  al.i 
(Supreme  Court  of  Indiana.     Nov.  24,  1903.) 

MUNICIPAL  CORPORATION&-STREET  IMPROVE- 
MENTS—PERFORMANCK  BY  ABUTTING  OWN- 
ER —  ASSESSMENTS  —  OBJECTIONS  —  ESTOP- 
PBLr-CITY  COUNCIL— ACCEPTANCE  OF  WORK 
—EFFECT— FRAUD— CONCLUSIONS  OF  FACT— 
PI,EADINQ  —  DEMURRER  —  DEFECTIVE  COM- 
PLAINT—ADMISSIONS— CURING  DEFECT— AP- 
PEAL—ASSIGNMENTS  OF  ERROR— CROSS-ER- 
RORS—FILING  OF  BRIEF— TIME. 

1.  Where,  on  appeal  by  plaintiff,  defendant 
filed  cross-assignments  of  error,  but  tailed  to  file 
its  brief  on  such  cross-assignments  within  60 
days,  at  required  b^  Sup.  Ct.  Rnle  21  (55  N.  B. 
v),  such  cross-assignments  and  briefs  subse- 
quently Sled  will  be  stricken  from  the  files. 

2.  Where  a  party  did  not  assign  as  error  the 
failure  of  the  court  to  carry  back  a  demurrer 
and  sustain  It  to  a  pleading  of  his  adversary, 
such  failure  will  not  oe  reviewed  on  appeal. 

3.  The  acceptance  of  an  improvement  of  a 
street  by  the  common  conncil  of  the  dty,  in  the 
manner  prescribed  by  statute,  after  completion 
of  the  work,  is  conclusive  on  an  abutting  prop- 
erty owner  as  to  the  character  of  the  work  done 
and  material  used,  in  the  absence  of  fraud. 

4.  In  an  action  to  recover  an  assessment  for 
a  street  Improvement,  an  answer  alleging  that 


defendants  called  the  attention  of  the  dty  ea- 
gineer  and  the  street  committee  in  charge  of  the 
improvement  to  certain  defects  in  the  work,  and. 
on  a  hearing,  made  proof  of  the  same,  but  that 
the  committee  disregarded  the  evidence,  and  con- 
cealed the  facts  from  the  common  council,  and 
assured  such  council  that  the  work  had  been 
done  according  to  the  contract,  and  that  the  civ- 
il engineer  and  the  street  committee  combined 
and  colluded  with  the  contractor  to  do  inferior 
work  and  to  famish  inferior  material  and  to 
deceive  the  common  council,  etc.,  was  insnffi- 
dent  as  an  allegation  of  fraud  in  the  acceptan<% 
of  the  work  by  the  common  council. 

5.  Where,  in  a  suit  for  assessments  for  • 
street  improvement,  the  answer  admitted  that  a 
hearing  was  given  defendants  by  the  common 
council  according  to  the  requirements  of  the 
statute,  and  that  defendants  produced  their  wit- 
nesses and  submitted  their  evidence  to  that 
lx)dy,  but  alleged  that  the  common  council  dis- 
regarded the  evidence  and  accepted  the  work, 
and  that  the  contractor  combined  and  colluded 
with  the  city  engineer  and  certain  influential 
members  of  the  common  council,  and  thereby 
procured  the  acceptance  of  the  work,  it  did  not 
state  any  facts  constituting  fraud  on  the  part  of 
the  common  council,  and  was  therefore  insuffi- 
dent. 

6.  An  answer  in  a  suit  for  a  street  assessment 
alleging  that,  with  the  consent  of  the  common 
council  and  the  city  engineer,  a  contractor  failed 
to  comply  with  the  contract  as  to  the  quality 
of  the  materials  used  and  the  character  of  work 
done,  but  that  the  work  was  done  and  materials 
furnished  under  a  separate  and  independent 
agreement,  and  that  no  notice  for  bids  for  the 
work  was  given,  and  no  bids  for  the  same  re- 
ceived by  the  common  council,  constituted  a  col- 
lateral attack  on  the  proceedings  of  the  common 
council,  and  did  not  therefore,  state  a  defense  to 
the  action. 

7.  In  a  suit  to  recover  an  assessment  for  a 
street  Improvement,  a  paragraph  of  the  answer 
alleging  as  a  partial  defense  a  breach  of  the 
contract  by  the  contractor  in  the  character  of 
the  materials  and  work,  that  such  defects  conid 
not  be  discovered  by  defendants,  and  that  tbe 
acceptance  of  the  work  by  the  common  coiucO 
was  procured  by  a  fraudulent  conspiracy  be- 
twe«u  tbe  contractor  and  the  dty  engmeer,  was 
demurrable. 

8.  In  a  snit  to  recover  assessments  for  a  street 
improvement,  an  abntting  property  owner  can- 
not set  up  a  counterclaim  for  damages  arising 
out  of  the  failure  of  the  contractor  to  perform 
the  work  according  to  contract;  the  work  hav- 
ing been  duly  accepted  by  the  dty  conncil. 

9.  Burns'  Rev.  St.  1894,  S  4291,  provides  that 
a  reasonable  allowance  shall  be  made  on  the 
proportionate  share  of  the  cost  of  a  whole  im- 
provement taxable  to  an  abutting  property  own- 
er for  an  improvement  made  by  such  owner  in 
front  of  his  property,  which  is  made  in  accord- 
ance with  the  general  plan  of  the  improvement 
under  the  ordinance,  and  which  is  of  such  a 
character  that  it  can  be  incorporated  in  such 
improvement.  Beld,  that  where  an  answer  in 
•  suit  for  assessments  for  a  street  improvement 
averred  that  defendants  had  previoudy  im- 
proved the  street  in  front  of  their  property, 
and  were  entitled  to  •  reduction  from  the  as- 
sessment therefor,  but  failed  to  allege  that  the 
improvement  made  by  them  was  in  accordance 
with  the  general  plan  for  the  improvement  of 
the  street,  as  specified  by  tbe  ordinance,  and 
that  it  could  have  been  incorporated  in  the  im- 
provement provided  for,  such  answer  was  de- 
murrable. 

10.  That  a  street  has  been  previously  improved 
did  not  deprive  the  common  council  of  the  dty 
of  authority  to  require  it  to  be  improved  again, 
at  the  expense  of  abutting  property  owners,  in 


5 10.  See   Monlclpal   CorporaUons,   voL   M, 
Dig.  i  1017. 
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the  same  manner  as  though  it  had  never  been 
improTed. 

11.  Under  Burns'  ReT.  St.  1901,  i  4291,  pro- 
viding that  whenever  a  lot  owner,  before  the 
letting  of  a  contract  for  the  improvement  of  a 
street,  shall  have  made  the  improvement  in  ac- 
cordance with  the  general  plan,  he  shall  be  en- 
titled to  a  reasonable  allowance  therefor  on  hia 
proportion  of  the  cost  of  such  improvement, 
which  shall  be  determined  by  the  dty  engineer, 
a  claim  for  a  reduction  of  an  assessment  by  rea- 
son of  an  improvement  by  the  lot  owner  must 
be  made  on  the  hearing  of  objections  to  the  re- 
port of  the  engineer  before  the  city  council. 

12.  Where  abutting  property  owners,  with  full 
knowledge  of  the  making  of  a  street  improve- 
ment, and  the  nature  of  the  work  and  materi- 
als, stood  by  until  the  improvement  was  com- 
pleted, without  objection,  and,  when  it  was 
nearly  completed,  joined  in  a  petition  for  a 
change  of  the  speciScations  and  a  reduction  of 
the  price,  which  was  granted,  they  were  es- 
topped to  deny  that  the  work  was  done  accord- 
ing to  contract,  and  that  their  property  was  lia- 
ble to  assessment  therefor. 

18.  Where  the  complaint  in  an  action  to  recov- 
er assessments  for  street  improvements  was  de- 
murrable for  failure  to  allege  that  the  ordinance 
for  the  improvement  of  the  street  was  adopted 
by  a  two-thirds  vote  of  the  common  couueil,  or 
that  any  such  ordinance  was  passed,  but  defend- 
ants' answer  expressly  admitted  that  the  im- 
provement of  the  street  was  ordered  by  the 
common  council,  such  admission  cured  the  defect 
in  the  complaint,  so  as  to  entitle  the  plaintiff  to 
a  reversal  for  errors  in  the  overruling  of  de- 
murrers to  the  answer,  which  was  also  insuffi- 
cient. 

Appeal  from  Circuit  Court,  Cass  County; 
Joseph  M.  Rabb,  Special  Judge. 

Action  by  the  Lux  &  Talbott  Stone  Com- 
pany against  Albert  N.  Donaldson  and  oth- 
ers. From  a  judgment  in  favor  of  defend- 
ants, plaintiff  appeals.  Transferred  from 
Appellate  Court  under  act  of  March  13,  1901 
(Acts  1901,  p.  590,  c.  259).    Reversed. 

Nelson  &  Myers  and  McConnell,  Jenkines 
&  Jenklnes  for  appellant.  M.  Winfield,  D. 
B.  McConnell,  J.  W.  McGrevy,  Chas.  Hale, 
and  George  Gamble,  for  appellees. 

DOWLING,  J.  Action  to  enforce  the  col- 
lection of  a  final  assessment  for  the  improve- 
ment of  a  street  In  the  city  of  Logansport. 
The  right  to  recover  such  assessment  was 
denied  and  contested  on  various  grounds.  A 
trial  by  the  court  resulted  in  a  general  find- 
ing and  Judgment  for  the  appellees,  who 
were  the  defendants  below.  Demurrers  to 
eight  paragraphs  of  the  answer  of  the  ap- 
pellees were  overruled,  and  demurrers  to 
four  paragraphs  of  appellant's  reply  were 
sustained.  Appellant's  motion  for  a  new 
trial  was  denied. 

An  assignment  of  cross-errors  calling  In 
question  the  mllng  of  the  trial  court  upon  a 
motion  to  make  the  complaint  more  certain, 
n  demurrer  to  the  complaint  for  want  of 
facts,  and  upon  appellant's  demurrers  to  the 
12th,  13th,  14tb,  and  15th  paragraphs  of  ap- 
pellees' answer,  was  filed  by  appellees;  and 
we  are  asked  by  them  to  consider  the  suffi- 
ciency of  the  complaint  before  proceeding 
to  examine  the  errors  assigned  by  the  ap- 
pellant   We  find,  however,  upon  an  inspec- 


tion of  the  record,  that  the  cross-errors  are 
not  before  us.  Rule  21  of  this  court,  adopted 
January  4,  1900,  and  in  force  from  and  after 
November  26,  1900  (55  N.  E.  v)  requires 
that,  "if  cross-errors  are  assigned,  the  appel- 
lee shall  file  his  brief  thereon  within  sixty 
days  from  the  date  of  the  cross-assignment, 
or  the  same  will  be  stricken  out"  The 
cross-assignment  of  errors  in  this  case  was 
filed  by  the  appellees  November  9,  1901. 
The  briefs  for  appellees  upon  the  cross-as- 
signment were  not  filed  until  January  16, 
1902,  or  68  days  after  the  filing  of  the  cross- 
assignment  Under  the  rule  supra,  the  clerk 
should  have  refused  to  receive  the  briefs,  and 
the  cross-assignment  should  have  been  strick- 
en out.  Carrlger  v.  Kennedy,  134  Ind.  107, 
33  N.  E.  909;  Loucheim  v.  Seeley,  151  Ind. 
665,  43  N.  E.  646;  Leatherman  v.  Board,  etc., 
148  Ind.  282,  47  N.  B.  458;  Mann's,  etc.,  Co. 
V.  Templeton,  149  Ind.  706,  44  N.  B.  1108; 
State  V.  Van  Cleave,  157  Ind.  608.  62  N.  B. 
446:  Bwbank's  Manual,  §J  21,  179,  pp.  20, 
21,  269.  In  consequence  of  the  failure  of  ap- 
pellees to  comply  with  rule  21  (55  N.  E.  v), 
supra,  the'  cross-assignment  of  errors  Is 
stricken  from  the  record,  and  the  fillnp  of 
the  briefs  upon  such  cross-assignment  ib  set 
aside. 

Nor  are  we  at  liberty,  in  the  present  state 
of  the  record,  to  carry  the  appellant's  de- 
murrers to  the  answers  back,  and  sustain 
them  to  the  complaint.  If  that  pleading 
should  be  found  InsuflSdent  If  a  party  re- 
lies upon  a  supposed  error  of  the  court  in 
falling  to  carry  back  a  demurrer  and  sustain 
it  to  a  pleading  of  an  adversary,  he  should 
assign  such  failure  as  error;  otherwise  no 
question  is  presented  in  this  court.  Peters 
V.  Banta,  120  Ind.  416,  22  N.  B.  95;  Baldwin 
V.  Sutton,  148  Ind.  691,  47  N.  B.  629,  1067; 
Elliott's  App.  Proc.  ii  186,  300;  Queen  Ins. 
Co.  V.  Hudnut  Co.,  8  Ind.  App.  22,  35  N.  B. 
397;  Ewbank's  Manual,  S  127,  p.  194. 

We  proceed  now  to  an  examination  of  the 
errors  assigned  by  appellant  on  the  rulings 
of  the  court  upon  the  demurrers  to  the  1st 
2d,  3d,  5th,  6th.  7th,  8th,  and  11th  para- 
graphs of  appellees*  answer. 

1.  The  first  of  these  alleged  that  the  work 
was  not  done  by  the  appellant  according  to 
the  contract,  and  that,  in  consequence  of 
the  manner  in  which  it  was  executed,  and 
the  character  of  the  materials  used,  the  Im- 
provement was  worth  only  one-half  what  It 
would  have  been,  had  the  terms  of  the  agree- 
ment been  complied  with  by  appellant  This 
paragraph  admits  that  the  work  was  ap- 
proved and  accepted  by  the- common  council, 
but  attempts  to  avoid  the  effect  of  this  con- 
fession by  averments  that  the  city  civil  en- 
gineer and  the  street  committee  combined 
and  conspired  with  the  appellant  to  permit 
such  defective  work  to  be  done  and  such  in- 
ferior materials  to  be  used,  and  to  deceive 
the  common  council  and  secure  the  approval 
and  acceptance  of  said  work  and  material; 
that  the  said  parties  did  so  deceive  the  com- 
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mon  council;  and  that  the  approval  and  ac- 
ceptance of  the  work  ■were  thereby  eecored. 
The  acceptance  of  the  improTement  by  the 
common  council,  in  the  manner  prescribed  by 
the  statute,  after  the  completion  of  the  work, 
was  conclusive  upon  the  property  owner,  so 
far  as  the  character  of  the  work  done  and 
materials  used  was  concerned.  In  such 
case.  In  the  absence  of  fraud,  the  property 
owner  cannot  be  heard  to  say,  by  way  of  de- 
fense to  a  suit  to  collect  the  assessment,  that 
the  work  was  not  done  according  to  the  con- 
tract Cooley  on  Taxation  (1st  Ed.)  468;  El- 
liott's Roads  &  Streets,  i  418;  Holloran  v. 
Morman,  27  Ind.  App.  309,  59  M.  B.  869; 
De  Puy  V.  City  of  Wabash,  133  Ind.  336,  32 
N.  E.  1016;  Cason  v.  City  of  Lebanon,  153 
Ind.  567,  55  N.  B.  768;  Darnell  T.  Keller,  18 
Ind.  App.  103,  45  N.  E.  676;  City  of  Bloom- 
ington  V.  Phelps,  149  Ind.  696,  49  N.  E.  581; 
Gorman  v.  State,  167  Ind.  205,  60  N.  E.  1083. 
In  Robinson  v.  City  of  Valparaiso,  136  Ind. 
616,  619,  36  N.  E.  644,  645— a  proceeding  by 
a  property  holder  (or  an  injunction— this 
court  said:  "The  complaint  goca  on  to 
specify  defects  in  the  woi^  But  this  mat- 
ter is  placed  by  law  in  the  hands  of  the  coun- 
cil, and  thehr  judgment  thereon  cannot  be 
questioned  in  this  collateral  attack.  The 
law  itself  provides  a  method  by  which  any 
wrong  done  any  property  owner  may  be  rec- 
tified." And  again,  in  McBneney  v.  Town 
of  Sullivan,  125  Ind.  407,  410,  25  N.  B.  640, 
641,  the  court,  by  Elliott,  J.,  said:  "The  at- 
tack made  upon  the  proceedings  of  the  cor- 
porate officers  is  a  collateral  one,  and  it  is 
well  settled  that  upon  such  an  attack  only 
defects  or  Irregularities  affecting  the  Juris- 
diction can  be  made  available.  Any  other 
rule  would  break  down  the  distinction  be- 
tween collateral  and  direct  attacks,  and  open 
the  way  to  great  wrongs  and  abtises.  But 
upon  this  question  the  authorities  are  quite 
well  agreed.  Indeed,  the  only  phase  of  the 
question  upon  which  there  is  diversity  of 
opinion  is  as  to  what  shall  be  considered 
Jurisdictional  facts.  Our  cases  uniformly 
hold  that,  upon  such  an  attack  as  the  pres- 
ent one  only  such  questions  as  affect  the 
jurisdiction  can  be  considered.  Montgomery 
V.  Wasem,  116  Ind.  343  [15  N.  E.  795,  19  N. 
B.  184],  and  cases  cited;  Jackson  v.  Smith, 
120  Ind.  520  [22  N.  B.  431],  and  cases  cited; 
Barber,  etc.,  Co.  v.  Edgerton,  125  Ind.  455 
[25  N.  B.  436]."  Unless  the  allegations  of 
fraud  were  suificient  to  take  the  case  out  of 
the  general  rule  that  acceptance  of  the  im- 
provement by  the  common  council  is  con- 
clusive upon  the  property  owner,  the  first 
paragraph  of  the  answer  is  bad.  The  only 
averments  relating  to  the  supposed  fraud 
were  that  the  appellees  called  the  attention 
of  the  city  civil  engineer  and  the  street  com- 
mittee in  charge  of  the  improvement  to  cer- 
tain defects  in  the  work,  and  the  noncom- 
pliance of  the  appellant  with  the  contract; 
that,  upon  a  hearing  before  the  committee, 
they  made  proof  of  the  same,  but  that  the 


committee  disregarded  the  evidence,  and 
concealed  the  facts  from  the  common  coun- 
cil; that  the  committee  assured  the  com- 
mon council  that  the  work  had  been  done 
according  to  contract;  that  the  dvil  en- 
gineer and  the  street  committee  combined 
and  colluded  with  the  appellant  to  do  said 
inferior  work,  to  furnish  said  Inferior  ma- 
terial, and  to  deceive  the  common  council 
and  secure  the  approval  and  acceptance  of 
the  work.  These  allegations  amount  to  noth- 
ing more  tlian  a  charge  that  certain  irregu- 
larities occurred  previous  to  the  final  hear- 
ing before  the  common  council.  At  that 
hearing  the  appellees  had  the  opportunity  to 
present  every  legal  objection  to  the  report  <rf 
the  committee,  including  all  accusations  of 
fraudulent  conduct  on  the  part  of  the  com- 
mittee, the  civil  engineer,  and  the  contractor. 
If  they  failed  to  object  to  the  report  on 
these  grounds,  <»■  if  the  common  council,  up- 
on the  hearing,  adopted  the  report,  then,  un- 
less fraud  in  the  action  of  the  common  coun- 
cil Itself  was  properly  alleged  In  the  an- 
swer, the  previous  misconduct  of  the  com- 
mittee and  the  civil  engineer  would  not  viti- 
ate the  action  of  the  common  council,  and 
would  constitute  no  defense  to  a  suit  to  en- 
force the  lien  of  the  assessment.  Acts  1889, 
p.  243,  c.  118,  8  7;  Bums'  Rev.  St  1894,  { 
4294.  The  first  paragraph  of  the  answer 
contained  no  averment  of  fraudulent  conduct 
on  the  part  of  the  common  council  at  the 
hearing  upon  the  report  of  the  committee,  or 
In  the  enactment  of  the  order  for  the  as- 
sessment Consequently  It  was  insufficient 
and  the  demurrer  to  It  should  have  been 
sustained.  Darnell  v.  Keller,  18  Ind.  App. 
103,  45  N.  B.  676;  Shank  v.  Smith,  157  Ind. 
401,  412,  61  N.  E.  932,  65  L.  R.  A.  564. 

2.  The  second  paragraph  of  the  answer  te 
very  similar  to  the  first  An  attempt  Is 
made,  however,  to  charge  the  common  coun- 
cil with  fraud  in  Its  proceedings  for  the 
adoption  of  the  report  of  the  committee  and 
the  acceptance  of  the  improvement  The 
answer  admitted  that  a  hearing  was  given 
the  appellees  by  the  common  council  agree- 
ably to  the  requirement  of  the  statute,  and 
that  they  produced  their  witnesses  and  sub- 
mitted their  evidence  to  that  body;  but  it 
was  also  averred  that  the  common  council 
disregarded  the  evidence  and  accepted  the 
work,  and  that  the  appellant  combined  and 
colluded  with  the  dty  civil  engineer  and  cer- 
tain Influential  members  of  the  common  coim- 
dl,  and  thereby  procured  the  acceptance  of 
the  said  work.  There  is  no  statement  of 
any  fact  or  facts  constituting  fraud  on  the 
part  of  the  common  council  in  adopting  the 
said  report  and  accepting  the  work.  The 
averment  that  the  appellant  combined  and 
colluded  with  tbe  dty  dvil  engineer  and  cer- 
tain Inflnentlal  members  of  the  common  coon- 
dl  amounts  to  nothing.  It  la  not  a  charge 
of  fraud.  It  states  no  facts  constituting 
fraud.  It  adds  nothing  to  the  defense.  Like 
the  confederacy  clause  in  an  andent  bill  Id 
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equity,  It  may  be  omitted  wltiiout  Impairing 
tbe  pleading.  Burden  t.  Burden,  141  Ind. 
471,  40  N.  E.  1067;  Stroup  v.  Stroup,  140  Ind. 
179,  39  N.  E.  864,  27  L.  R.  A.  523;  Guy  v. 
Blue,  146  Ind.  629,  45  N.  B.  1052;  Story,  Eq. 
PI.  i  29;  Adams  v.  JPorter,  1  Gush.  170;  Rules 
in  Equity  S.  C.  U.  S.,  Rule  21.  Tbe  demurrer 
to  tbis  paragrapb  of  answer  Bbould  bave 
been  sustained. 

8.  Tbe  defense  set  up  by  tbe  tbird  para- 
grapb of  the  answer  was  that,  with  the  con- 
sent of  the  common  council  and  the  city  en- 
gineer, the  appellant  failed  to  comply  with 
tbe  contract  as  to  the  quality  of  tbe  materials 
used  and  tbe  character  of  tbe  work  done,  but 
that  the  work  was  done  and  tbe  materials 
were  furnished  under  a  separate  and  inde- 
pendent agreement,  and  that  no.  notice  for 
bids  for  the  work  was  given,  and  that  no 
bids  for  the  same  were  received  by  the  com- 
mon council.  Tbe  matters  so  set  up  are  a 
collateral  attack  upon  the  proceedings  of  tbe 
common  coimcll,  and  for  that  reason  were 
not  available  as  a  defense  to  tbe  action. 
McEneney  v.  Town  of  Sullivan,  125  Ind.  407, 
410.  25  N.  E.  540.  The  court  erred  in  over- 
ruling tbe  demurrer  to  tills  answer. 

4.  The  fifth  paragraph  of  answer  under- 
took to  set  up  a  partial  defense,  and  went  to 
85  per  cent,  of  the  assessment  against  tbe 
property  of  the  appellees.  It  alleged  a  breach 
of  the  contract  by  the  appellant  in  the  char- 
acter of  tbe  materials  and  work,  that  these 
defects  could  not  be  discovered  by  appellees, 
and  that  the  acceptance  of  the  work  by  tbe 
common  council  was  procured  by  a  fraudu- 
lent conspiracy  between  the  appellant  and  the 
city  civil  engineer.  For  the  reasons  already 
given,  this  answer,  also,  was  InsufHclent. 
The  demurrer  to  it  should  have  been  sus- 
tained. 

Tbe  sixth  paragraph  of  answer  charged 
that,  without  the  knowledge  or  consent  of  tbe 
common  council,  tbe  appellant  was  permitted 
by  tbe  street  committee  and  the  city  civil 
engineer  to  disregard  the  specifications  in 
many  important  particulars,  and  that  such 
changes  were  concealed  from  tbe  appellees 
and  all  persons  liable  to  be  assessed  for  said 
improvement.  Tbe  facts  so  pleaded  consti- 
tuted no  defense. 

The  seventh  paragraph  of  answer  purport- 
ed to  set  up  a  counterclaim  arising  out  of  the 
failure  of  tbe  appellant  to  perform  tbe  work 
according  to  the  contract  There  Is  no  au- 
thority for  such  a  claim  or  defense  in  actions 
of  this  character.  Laverty  v.  State  ex  rel., 
109  Ind.  217.  9  N.  E.  774;  Indianapolis,  etc., 
B.  Co.  V.  State  ex  rel.,  105  Ind.  37.  4  N.  B. 
316. 

The  eighth  paragrapb  of  answer  was  al- 
most identical  with  the  seventh.  It  should 
have  been  held  Insufficient 

The  eleventh  paragraph  of  answer  averred 
that  the  appellees  had  previously  Improved 
the  street  and  sidewalk  in  front  of  their  prop- 
erty, and  were  entitled  to  a  reduction  from 
tbe  assessment  on  account  of  such  improve- 


ment. This  paragrapb  was  bad  because  It 
failed  to  show  that  the  improvement  made 
by  appellees  was  in  accordance  with  the  gen- 
eral plan  for  tbe  improvement  of  Sycamore 
street  under  the  ordinance  of  August  17, 
1898,  and  that  it  was  of  such  a  character 
that  It  could  have  been  Incorporated  with 
tbe  improvement  provided  for  by  the  said 
ordinance.  It  is  only  where  this  is  tbe  case 
that  the  proiierty  owner  can  claim  -the  bene- 
fit of  section  4291,  Burns'  Kev.  St  1894. 
which  provides  for  a  reasonable  allowance 
for  such  work  upon  the  proportionate  share 
of  the  property  owner  of  the  cost  of  tbe 
whole  improvement  Besides,  it  appears  that 
the  improvement  so  made  by  the  appellees 
was  constructed  under  an  ordinance  passed 
In  1886,  or  24  years  before  the  enactment 
of  tbe  ordinance  under  whicb  tbe  improve- 
ment described  in  the  complaint  was  made. 
The  fact  that  the  street  bad  before  been  im- 
proved did  not  deprive  the  common  council 
of  the  authority  to  require  it  to  be  improved 
again,  at  the  expense  of  tbe  abutting  prop- 
erty owners,  In  the  same  manner  as  If  it 
bad  never  before  been.  Improved.  City  of 
Lafayette  v.  Fowler,  34  Ind.  140;  Yeakel  v. 
City  of  Lafayette,  48  Ind.  116;  City  of  Ko- 
komo  V.  Mahan,  100  Ind.  142.  Besides,  such 
claim.  If  it  existed,  should  have  been  made 
upon  tbe  bearing  of  objections  to  tbe  report 
of  the  engineer  before  the  common  council. 
Bums'  Rev.  St  1901,  §{  4291,  4292;  City  of 
Connersville  v.  Merrill,  14  Ind.  App.  303,  42 
N.  E.  1112. 

The  2d,  3d,  and  4th  paragraphs  of  reply 
to  the  1st  2d,  3d,  5th,  6th,  7th,  8th,  and 
11th  paragraphs  of  appellees'  answer  are 
substantially  alike.  Their  material  averments 
are  that  the  appellees,  with  full  knowledge 
of 'the  making  of  the  improvement,  the  ex- 
penditures of  appellant  therefor,  and  the  na- 
ture of  tbe  work  and  materials,  stood  by 
until  the  improvement  was  completed,  mak- 
ing no  objection  thereto,  and  that  the  said 
appellees,  during  the  progress  of  tbe  work, 
and  when  it  was  nearing  completion.  Joined 
in  a  petition  to  the  common  council  for  a 
change  in  the  specifications,  and  for  the  sub- 
stitution of  a  sand  filler  for  an  asphalt  filler, 
and  a  reduction  of  $700  In  tbe  contract  price 
for  said  improvement;  that  tbe  common 
council  and  the  appellant  consented  to  said 
change  and  reduction,  and  that  the  work  was 
finished  In  accordance  with  the  said  petition; 
that,  by  their  conduct  in  these  respects,  the 
appellees  were  estopped  to  deny  that  tbe 
work  was  done  according  to  the  contract, 
and  that  their  property  was  liable  to  assess- 
ment therefor.  The  matters  stated  In  these 
replies  were  sufficient  to  estop  the  appellees 
from  taking  advantage  of  the  defenses  con- 
tained in  the  several  paragi-aphs  of  answer 
to  which  they  were  addressed.  This  baa 
often  been  decided.  Elliott's  Roads  &  Streets, 
pp.  419-423,  380-388;  Ross  v.  Stackhouse, 
114  Ind.  200,  206,  16  N.  E.  501;  Prezlnger  v. 
Harness,  114  Ind.  491.  49S|,  16  N.   E.  495; 
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Olugglsh  V.  Koons,  15  Ind.  App.  599,  43  N. 
E.  158;  Shank  v.  Smith,  157  Ind.  401,  61  N. 
B.  032,  55  L.  R.  A.  564. 

The  fifth  paragraph  of  reply  sets  out  in  de- 
tail all  the  steps  taken  by  the  common  coun- 
cil in  the  matter  of  the  improvement,  and 
its  action  upon  the  objections  of  the  appellees 
and  the  report  of  the  committee  at  the  hear- 
ing provided  for  by  the  statute.  This,  also, 
is  pleaded  by  way  of  estoppel,  and,  according 
to  the  authorities  hereinbefore  cited,  was 
sufficient. 

While  it  is  clear  tliat  the  trial  court  erred 
in  all  the  rulings  on  the  demurrers  which 
we  have  reviewed,  a  fatal  defect  In  the  com- 
plaint deprives  the  appellant  of  the  advantage 
It  would  otherwise  have  obtained  upon  its 
assignment  of  error,  unless  such  defect  is 
cured  by  the  answer.  If  a  complaint  is  bad, 
there  can  be  no  reversal  of  the  Judgment  for 
error  in  overruUng  a  demurrer  to  a  bad  an- 
swer, or  in  sustaining  a  demurrer  to  a  good 
reply.  As  has  often  been  said,  a  bad  answer 
is  good  enough  for  a  bad  complaint  Hiatt 
V.  Town  of  Darlington,  152  Ind.  570,  580,  53 
N.  E.  825;  Ice  v.  Ball,  102  Ind.  42,  1  N.  E. 
66;  Reeves  v.  Howes,  104  Ind.  435,  6  N.  E. 
904;  Low  v.  Studebaker,  110  Ind.  57,  10  N.  E. 
801.  And  this  rule  must  be  applied  even 
where  no  cross-error  is  properly  assigned  up- 
on the  overruling  of  a  demurrer  to  the  com- 
plaint. Baldwin  v.  Sutton,  148  Ind.  591, 
594,  595,  47  N.  E.  620,  1067.  The  complaint 
in  this  action  wholly  failed  to  allege  that  an 
ordinance  for  the  Improvement  of  the  street 
was  adopted  by  a  two-tblrds  vote  of  the  com- 
mon council,  or,  indeed,  that  any  such  or- 
dinance was  passed  at  all.  Neither  did  it 
contain  an  allegation  of  any  matter  of  es- 
toppel rendering  appellees  liable  for  the  as- 
sessment. The  adoption  of  the  resolution  de- 
claring the  necessity  for  the  improvement  by 
a  two-thirds  vote  was  alleged,  and  the  other 
steps  taken  by  the  common  council  were  suffi- 
ciently pleaded;  but  the  indispensable  juris- 
dictional fact  that  the  common  council,  by 
the  vote  expressly  required  by  the  statute 
to  authorize  it  to  act  at  all,  adopted  an  or- 
dinance for  the  improvement  of  the  street. 
Is  nowhere  averred  in  the  complaint.  The 
adoption  of  such  an  ordinance  with  the  con- 
currence of  two-thirds  of  the  members  of 
the  common  council,  where  there  is  no  peti- 
tion, or  some  action  equivalent  thereto,  is 
necessary,  to  give  that  body  Jurisdiction  of 
the  proceedings  for  the  improvement  of  the 
particular  street,  and  to  subject  the  property 
abutting  thereon  to  the  payment  of  the  cost 
of  such  Improvement.  Acts  1889,  p.  241,  c. 
118,  i  6;  Bums'  Rev.  St.  1901,  §  4292;  Mo- 
berry  T.  City  of  Jeffersonvllle,  38  Ind.  198, 
203;  Elliott's  Roads  &  Streets,  §§  545,  546. 
The  omission  of  this  averment  is  of  such  a 
vital  character  that,  even  upon  a  default,  no 
Judgment  conld  have  been  rendered  against 
the  appellees.  But  the  appellees,  by  their  1st, 
2d,  3d,  6th,  6th,  7th  and  8th  paragraphs  of 
answer,  expressly  admit  that  the  improve- 


ment of  the  street  was  ordered  by  tbe  com 
mon  council.  The  admission  that  the  council 
ordered  the  improvement  to  be  made  is,  is 
its  necessary  legal  effect,  an  admission  that 
such  order  was  made  in  tbe  manner  and  witb 
the  concurrence  of  the  requisite  number  of 
the  members  of  the  council.  This  admlssioa 
was  effectual  for  all  the  purposes  of  the 
case,  and  not  only  cured  the  defect  in  the 
complaint,  but  it  relieved  the  appellant  from 
the  necessity  of  otTerlng  any  evidence  to 
establish  the  fact  so  admitted.  That  otber 
matters  were  pleaded  by  the  appellees  in 
avoidance  of  the  confession  so  made  does 
not  alter  the  effect  of  the  admission.  The 
burden  of  proving  them  was  assumed  by  the 
appellees.  The  letter  and  spirit  of  the  Civil 
Code  Indicate  that  pleadings  are  to  state  tbe 
truth,  and'  neither  fiction  nor  falsehood  is 
presumed  to  enter  into  them.  We  are  not 
called  upon  in  this  case  to  decide  what 
effect  a  paragraph  denying  all  the  allegations 
of  the  complaint  would  have,  when  a  fact 
was  expressly  admitted  in  other  paragraphs 
of  tbe  answer.  Here  the  complaint  contain- 
ed no  averment  of  the  passage  of  an  ordi- 
nance or  other  resolution  causing  the  im- 
provement to  be  made.  The  appellees  vol- 
untarily and  expressly  admitted,  in  seven 
separate  paragraphs  of  their  answer,  that  tbe 
improvement  was  made  by  the  order  of  tbe 
council.  The  admission  was  in  these  words: 
"They  admit  tbe  order  of  the  council  for  the 
improvement  of  Sycamore  street,  without 
any  petition  of  tbe  property  holders  along 
the  line  of  said  street"  This  express  ad- 
mission cured  the  defect  and  omission  in  the 
complaint,  and  relieved  the  appellant  from 
the  necessity  of  averring  or  proving  that 
such  an  order  was  made,  or  that  It  was  pass- 
ed by  the  vote  required  by  the  statute.  The 
effect  of  such  admissions  is  thus  stated  in 
WatklBS  V.  Gregory,  6  Blackf.  113, 115:  "The 
declaration  is  objected  to  on  tbe  ground  that 
It  shows  there  was  no  valid  consideration 
for  tbe  bond  sued  on,  the  consideration  being 
a  pre-existing  debt  This  objection  is  an- 
swered by  a  reference  to  the  facts  contained 
in  the  third  plea.  In  showing  the  transac- 
tion to  amount  to  a  mortgage,  the  plea  ad- 
mits that  there  was  a  valid  consideration  for 
the  bond.  Tbe  defect  in  tbe  declaration, 
therefore,  though  a  substantial  one,  is  cured 
by  the  express'  admissions  of  the  plea." 
Again,  In  Conner  v.  Board,  57  Ind.  15,  the 
court  said:  "Two  objections  are  taken  to 
the  cause  of  action:  First,  that  it  does  not 
set  out  the  names  of  tbe  plaintiffs  below. 
This  is  a  fatal  objection,  if  not  cured;  but 
it  may  be  cured  by  the  process,  amendment, 
or  by  a  pleading  wherein  the  names  are 
properly  stated.  In  pleading  to  the  cause  of 
action,  by  an  answer  which  stated  tbe  names 
of  the  plaintiffs  in  full,  before  Justice  Wells, 
the  appellant  cured  this  alleged  error.  Wid- 
up  V.  Gibson,  53  Ind.  484."  In  Wiles  ▼.  Lam- 
bert 06  Ind.  494,  it  was  held  that  an  InsufB- 
cient  description  in  the  complaint  o^  a  iv^S- 
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ment  on  which  an  execution  was  Issued  was 
tured  by  a  proimr  description  of  the  same  in 
the  answer.  See,  also,  1  Ghitty  on  PI.  710; 
MUler  V.  James,  86  Iowa,  242,  245,  53  N.  W. 
227;  Daab  y.  Englebach,  109  111.  267,  271; 
Parser  t.  Lanier,  82  Ga.  216,  218,  8  S.  B.  67; 
New  Albany  Co.  t.  Stallcup,  62  Ind.  345;  Col" 
ter  7.  Calloway,  68  Ind.  219;  Holland  t.  Spell, 
144  Ind.  561,  42  N.  B.  1014;  Woolen's  CivU 
Proc.  {  1085;  Paige  v.  WUlet,  38  N.  Y.  28; 
White  y.  Smith,  46  N.  T.  418.  For  a  very 
full  and  exhaustire  discussion  of  admissions 
in  pleadings,  see  Boots  y.  Canine,  84  Ind. 
408. 

The  insufficiency  of  the  complaint  haying 
been  cured  by  the  admissions  In  the  answer, 
the  errors  of  the  court  in  oyerruUng  the  de- 
murrers to  the  1st,  2d,  3d,  5th,  6th,  7th,  8th, 
and  11th,  paragraphs  of  answer,  and  in  sus- 
taining the  demurrers  to  the  1st,  2d,  3d,  and 
4th,  paragraphs  of  reply,  require  that  the 
Judgment  should  be  reversed.  Judgment  re- 
versed, with  instructionB  to  the  court  to  sus- 
tain the  demurrers  to  the  Ist,  2d,  Sd,  5th, 
6th,  7th,  8tb,  and  11th  paragraphs  of  answer, 
and  for  further  proceedings  in  conformity  to 
this  opinion. 


<161  Ind.  481) 

RUSSBLIj  et  al.  T.  STATB.* 

(Sapreme  Court  of  Indiana.    Not.  24,  1903.) 

APPEALS  —  JURISDICTION  —  STATUTORY  CON- 
STRUCTION—RULES— AMENDMENT  OF  STAT- 
UTE-EFFECT—CONSTRUCTION    OF    STATUTE. 

1.  It  is  a  rule  of  statutory  construction  that 
a  section  of  a  statute  as  amended  is  to  be  re- 
garded, as  to  matters  thereafter  occurring,  as 
if  such  section,  instead  of  the  section  which 
was  blotted  out  by  the  amendment,  had  been  a 
lutrt  of  the  original  act. 

2.  Act  March  12,  1901  (AcU  1001.  p.  565,  e. 
247)  S  7,  provides  that  no  appeal  shall  be  here- 
after taken  to  the  Supreme  or  Appellate  Courts 
in  trial  for  misdemeanor,  except  as  provided 
In  section  8,  p.  566,  of  the  act,  which  provides 
that  "every  case  in  which  there  is  in  question 
the  proper  construction  of  a  statute,  *  *  * 
and  which  case  would  be  otherwise  iinsppeala- 
ble  by  virtue  of  section  six  (6)  or  section  seven 
(7),  shall  be  appealable  directly  to  the  Supreme 
Court,  for  the  purpose  of  presenting  such  ques- 
tion only."  Section  9  provides  that  no  appeala- 
ble case  shall  hereafter  be  taken  directly  to  the 
Supreme  Court  unless  it  falls  within  one  of  the 
nine  classes  enumerated  in  said  section,  and 
that  "all  other  appealable  cases  shall  be  taken 
to  the  Appellate  Court  Act  March  9,  1903 
(Acts  1903,  p.  281,  c.  156)  S  2,  purports  to 
amend  said  section  7  so  as  to  make  section  7 
read :  "Hereafter  the  defendant  in  all  crim- 
inal cases  of  misdemeanors  shall  have  the 
right  of  appeal  to  the  Supreme  or  Appellate 
Gonrts."  Held,  that  the  Supreme  Court  cannot 
entertain  jurisdiction  over  any  case  of  misde- 
meanor which  does  not  fall  within  section  9  of 
■aid  act  of  1901. 

8.  Act  March  12,  1901  (Acts  1901,  p.  565, 
e.  247)  S  9,  provides:  "No  appealable  case  shall 
hereafter  be  taken  directly  to  the  Supreme 
Court  unless  it  be  within  one  of  the  following 
classes:  First,  cases  in  which  there  is  in  ques- 
tion •  •  •  the  constitutionality  of  a  stat- 
ute," etc.  Held  not  broad  enough  to  authorize 
appeals  to  the  Supreme  Court  in  misdemeanor 
cases  involving  only  a  question  as  to  "the  prop- 
er construction  of  a  statute." 

*  TtaasteiTed  to  AppelUt*  Court,  t»  M.  JE.  481,, 


4.  Act  1903,  p.  281,  e.  156,  S  2,  converts  mis- 
demeanor cases  into  a  class  of  cases  appeal- 
able generally,  so  that  when  tlie  Supreme  Court 
get  jurisdiction  of  such  a  case  under  said  sec- 
tion it  is  before  the  court  for  all  purposes. 

Appeal  from  Criminal  Court,  Marlon  Coun- 
ty; Tremont  Alford,  Judge. 

James  A.  Russell  and  another  were  con- 
victed of  a  misdemeanor,  and  appeal.  Case 
ordered  transferred  to  Appellate  Court 

Herod  &  Herod,  for  appellants.  Cbas.  W. 
Miller,  C.  C.  Hadley,  W.  C.  Geake,  and  L. 
G.  Bothschild,  for  the  State. 

OILLBTT,  O.  J.  Appellants  were  convict- 
ed in  the  court  below,  of  the  offense  of  main- 
taining a  nuisance,  and  they  appeal  to  this 
court  The  transcript  was  filed  and  errors 
assigned  May  23,  1903.  There  Is  involved  In 
the  case  a  question  as  to  the  proper  con- 
struction of  a  statute.  The  question  Is  pre- 
sented as  to  the  jurisdiction  of  this  court 

Section  7  of  the  act  of  March  12,  1901 
(Acts  1901,  p.  665,  c.  247),  provided  as  fol- 
lows: "No  appeal  shall  hereafter  be  taken 
to  the  Supreme  Ck>urt  or  to  the  Appellate 
Court  in  any  criminal  case  of  misdemeanor, 
except  as  provided  in  section  eight  (8)  of 
this  act"  Section  8,  p.  566,  of  said  act, 
reads  thus:  "Every  case  in  which  there  is 
in  question,  and  such  question  is  duly  pre- 
sented, either  the  validity  of  a  franchise,  or 
the  validity  of  an  ordinance  of  a  municipal 
corporation,  or  the  constitutionality  of  a  stat- 
ute, state  or  federal,  or  the  proper  construc- 
tion of  a  statute,  or  rights  guaranteed  by  the 
state  or  federal  Constitution,  and  which  case 
would  be  otherwise  unappearable  [unappeal- 
able] by  virtue  of  section  six  (6)  or  section 
seven  (7),  shall  be  appealable  directly  to  the 
Supreme  Court,  for  the  purpose  of  present- 
ing such  question  only."  Section  9  of  said 
act  provides  that  no  appealable  case  shall 
hereafter  be  taken  directly  to  the  Supreme 
Court  unless  it  falls  within  one  of  the  nine 
classes  enumerated  in  said  section,  and  It 
further  provides  that  "all  other  appealable 
cases  shall  be  taken  to  the  Appellate  Court" 
Section  2  of  the  act  of  March  9,  1903,  which 
purports  to  amend  section  7  of  the  act  of 
March  12,  1901,  is  as  follows^  "That  section 
seven  of  the  said  above-entitled  act  be  amend- 
ed to  read  as  follows:  Section  7.  Hereafter 
the  defendant  in  all  criminal  cases  of  misde- 
meanors shall  have  the  right  of  appeal  to  the 
Supreme  or  Appellate  Courts."  Acts  1903,  p. 
281,  c.  156.  It  will  be  observed  that  the  sec- 
tion last  quoted  does  not  specifically  provide 
whether  the  Jurisdiction  In  a  case  of  this 
kind  shall  be  in  this  court  or  in  the  Appellate 
(3ourt  It  Is  a  rule  of  statutory  construction 
that  a  section  of  a  statute  as  amended  is  to 
be  regarded,  as  to  matters  thereafter  occur- 
ring, as  If  such  section,  instead  of  the  section 
which  was  blotted  out  by  the  amendment, 
had  been  a  part  of  the  original  act  Walsh 
V.  State,  142  Ind.  357,  41  N.  B.  65,  33  L.  R. 
A.  882;   Pomeroy  T.  Beach,  149  Ind.  611,  49 
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N.  E.  370.  So  regarding  tbe  two  acta,  we 
find  that  section  7  of  the  original  act  Is  not  a 
part  of  said  act,  and  that,  as  there  is  no 
longer  any  case  of  misdemeanor  which  Is  not 
appealable,  the  language  of  section  8  of  said 
act,  which  granted  the  right  of  appeal  In  cer- 
tain classes  of  misdemeanor  cases  that  could 
not  be  appealed  by  ylrtue  of  section  7,  is  no 
longer  applicable.  Section  1  of  the  act  of 
1803,  which  applies  to  civil  cases,  seems  to 
hare  treated  section  8  as  in  force  in  so  far 
as  appeals  in  such  cases  are  concerned,  but 
we  note  the  absence  of  equivalent  language 
In  section  2  of  the  later  act  The  force  of 
section  8,  which  is  built  upon  the  theory 
that  appeals  may  be  taken  in  certain  of  such 
cases  if  they  cannot  be  appealed  by  the  pre* 
ceding  sections,  is  destroyed,  in  so  far  as 
section  8  applies  to  misdemeanor  cases,  by  a 
new  section  that  grants  the  right  of  appeal 
In  all  cases  of  misdemeanor. 

With  sections  7  and  8  of  the  original  act 
regarded  as  blotted  out  for  present  purposes, 
what  meaning  Is  to  be  attached  to  section  2 
of  the  new  act,  which  grants  "the  right  of 
appeal  to  the  Supreme  or  Appellate  Courts"? 
It  is  our  conclusion  that,  in  the  present  state 
Of  legislation,  we  cannot  entertain  Jurisdic- 
tion over  any  case  of  misdemeanor  which 
does  not  fall  within  section  9  of  the  act  of 
1901.  That  section  Is  not  broad  enough  to 
authorize  appeals  to  this  court  in  misde- 
meanor cases  In  which  there  is  Involved  only 
a  question  as  to  "the  proper  construction  of 
a  statute."  That  class  of  appeals  is  not  with- 
tD  our  Jurisdiction,  because  of  the  opening 
language  of  section  9,  but  is  within  the  Ju- 
risdiction of  the  Appellate  Court  by  virtue 
of  tbe  closing  language  of  said  section.  In 
passing,  we  may  observe  that  section  2  of 
the  act  of  1903  has  had  the  effect  upon  said 
section  9  of  converting  misdemeanor  cases 
into  a  class  of  cases  that  are  appealable  gen- 
erally, so  that  If  this  court  gets  Jurisdiction 
of  such  a  case  under  said  section,  It  is  before 
ns  for  all  purposes. 

It  is  ordered  that  this  case  be  transferred  to 
the  Appellate  Court. 


(16Z  Ind.  393) 

CONSUMERS'  GAS  TRUST  00.  v.  AMERI- 
CAN PLATE  GLASS  CO.  et  aL*- 

(Supreme  Court  of  IndisDa.    Nov.  24,  1903.) 

OAS  LBASE>— RIGHTS  OF  LESSEE^RAILROADS— 

RIGHT  OF  WAY— ESTATE  ACQOTRED 

—INJUNCTION. 

1.  One  accepting  a  lease  granting  the  eicln- 
tive  right  to  sink  gaa  wells  on  certain  property 
is  charged  with  notice  of  the  rights  of  ■  rail- 
road occupying  the  property  as  a  right  of  way, 
and  in  case  of  conflict  the  rights  of  the  railroad 
are  pBramount  to  those  of  the  lessee. 

2.  A  railroad  whidi  enters  on  property  wlth- 
ont  color  of  title,  and  occupies  it  as  a  right  of 
way,  acquires  merely  an  easement  in  the  prop- 
erty for  purposes  of  a  right  of  way. 

S.  A  lessee  nnder  a  lease  giving  it  the  ezcla- 
slve  right  to  draw  gas  from  the  demised  tract 

%  K  See  Railroads,  vol.  41.  CeuU  Dls.  i  ISl. 
'RetaearlDg  denied. 


cannot  enjoin  a  railroad,  having  merely  an 
ment  over  the  land,  and  no  right  to  draw  gas, 
from  sinking  a  well  on  its- right  of  way,  unless 
the  lessee  has  a  proprietary  right  iu  the  laud 
over  which  the  right  of  way  extends. 
'  4.  A  lessee,  under  a  lease  giving  it  the  exclu- 
sive right  to  draw  gas  from  the  demised  tract 
has  a  proprietary  Interest  in  the  tract.  Including 
a  part  thereof  over  which  a  railroad  had  acquir- 
ed an  easement  for  its  right  of  way;  and  though 
it  cannot  enter  on  the  railroad's  land,  so  as  to 
sink  gas  wells  thereon,  so  long  as  the  railroad 
is  in  possession,  yet  it  may  enjoin  the  sinking  of 
a  gas  well  on  such  land,  thereby  diminiahing  the 
flow  of  gas  from  its  own  wells. 

6.  The  mere  fact  that  a  gas  company  uses  a 
pumping,  station  for  the  purpose  of  overcoming 
the  friction  incident  to  tbe  flo\r  of  gas  through 
a  long  pipe  does  not  show  it  to  he  a  lawbreaker, 
where  there  is  nothing  to  show  that  the  natural 
pressure  of  the  gas  was  thereby  increased,  or 
that  the  pressure  in  the  pipe  exceeded  300 
pounds  per  square  inch. 

6.  An  injunction  against  the  construction  of  a 
pipe  line  within  the  limits  of  the  right  of  way 
of  a  railroad  over  demised  land  was  properly 
denied  the  lessee,  when  at  the  time  it  was  asked 
the  line  was  nearly  connected,  about  ?5,000  hav- 
ing been  spent  thereon,  and  tbe  damage  to  the 
lessee  was  iuconsiderable,  ednce  it  conid  not  nsa 
the  right  of  way  itself,  and  its  right  therein 
was  merely  a  dry  and  technical  one,  not  being 
the  owner  of  the  fee,  so  that  damages  would  be 
an  adequate  remedy. 

Appeal  from  Superior  Court,  Madison  Coun- 
ty;   Henry  C.  Ryan,  Judge. 

Action  by  the  Consumers'  Gas  Trust  Com- 
pany against  the  American  Plate'Glass  Com- 
pany and  another.  From  the  Judgment  ren- 
dered granting  part  of  relief  asked,  both  par- 
.ties  appeal.  Transferred  from  the  Appellate 
Court  under  section  1337u,  Bums'  Rev.  St 
1901.    Affirmed. 

Miller,  Elam  ft  Fesler,  for  appellants. 
Chambers,  Pickens  ft  Moores,  John  T.  Dye^ 
and  Carey  Cowglll,  for  appellees. 

GILLETT,  O.  J.  This  action  was  Insti- 
tuted by  the  Consumers'  Gas  Trust  Company 
to  enjoin  the  American  Plate  Glass  Company 
and  the  Cleveland,  Cincinnati,  Chicago  &  St 
Louis  Railway  Company  from  drilling  a  nat- 
ural gas  well  on,  and  laying  a  gas  main 
along,  that  part  of  a  railroad  right  of  way 
which  extends  through  section  6,  township 
21,  range  8,  In  Madison  county,  Ind.  The 
cause  was  put  at  issue,  and  after  a  trial  the 
court  rendered  a  finding  and  decree  in  favor 
of  said  gas  company,  restraining  the  defend- 
ants below  from  digging  such  well,  but  the 
court  denied  the  relief  prayed  relative  to  the 
laying  of  the  gas  main.  Each  of  the  parties 
to  tbe  action  filed  a  motion  for  a  new  trial, 
and  has  assigned  error  on  ai^eal. 

At  the  time  of  the  institution  of  this  ac- 
tion the  gas  company  had  a  written  lease,  of 
date  October  26,  1896,  which  purported  to 
grant  to  it  for  an  indefinite  time  the  exclusive 
right  to  drill  gas  wells  and  lay  pipes  for  the 
transportation  of  gas  in  a  certain  400-acre 
tract  of  land  in  said  section,  which  laud,  as 
described,  covered  said  right  of  way.  The 
lease  was  executed  by  the  persons  who  had 
the  record  title  to  tbe  entire  tract     When 
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tblB  Bult  yroM  Instituted  the  gas  company  had 
a  number  of  pioducing  wells  on  said  land, 
■without  the  limits  of  said  right  of  way.  The 
railroad  was  built  by  the  Cincinnati,  Wabash 
&  Mlobignn  Railway  Company  about  1871. 
The  r!i>.t  of  way  through  the  tract  of  land 
mentioned  was  fenced  by  said  company  about 
the  year  18T7,  and  It  has  since  maintained 
■aid  fences.  Its  entry  upon  the  land  was 
made  without  color  of  title,  and  over  the  pro- 
test of  the  holders  of  the  record  title.  The 
landowners  have  not  sought,  to  bare  their 
damages  assessed.  The  company  has  occu- 
pied the  land  with  a  single  track  railroad 
and  a  line  of  telegraph  poles  since  its  entry. 
Its  possession  has  been  continued  without 
Interruption  since  that  time,  and  such  pos- 
session appears  to  have  been  hostile.  The 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company  has  been  using  said  rail- 
road for  a  number  of  years  under  an  operat- 
ing agreement  with  the  Cincinnati,  Wabash 
A  Michigan  Railway  Company,  and  at  the 
time  this  snit  was  instituted  the  American 
Plate  Glass  Company  was  engaged  In  drilling 
a  gas  well  on,  and  laying  a  line  of  gas  main 
along,  the  right  of  way  through  said  section, 
nnder  and  by  Tlrtue  of  a  lease  with  said  op- 
erating company.  It  appears  from  the  evi- 
dence that  such  Is  the  character  of  the  par- 
ticular gas  field  that  the  sinking  of  a  well 
into  the  gas  reservoir  within  two  miles  of  a 
producing  well  will  appreciably  reduce  the 
flow  X)f  such  well,  and  that  the  Injury  to  it 
would  be  still  greater  If  the  new  well  were 
In  close  proximity.  The  lease  of  the  gas 
company  was  sufficiently  broad  to  vest  In  it 
-the  exclusive  right  to  sink  gas  wells  In  said 
400-acre  tract;  but,  as  said  Cincinnati,  Wa- 
bash &  Michigan  Railway  Compnny  was  in 
the  possession  of  and  using  said  right  of  way 
for  railroad  purposes  at  the  time  of  the  exe- 
cution of  said  lease,  It  Is  evident  that  the 
gas  company  was  charged  with  notice  of 
whatever  rights  said  railway  company  had; 
and  it  is  also  clear  that,  to  the  extent  of  a 
conflict  between  the  terms  of  the  gas  com- 
pany's lease-  and  the  right  of  said  railway 
company,  it  must  be  held  that  the  rights  of 
the  latter  are  paramount. 

Assuming,  without  deciding,  that  the  glass 
company  was  invested  with  whatever  right 
the  Lmcinnatl,  Wabash  &  Michigan  Railway 
Company  had,  we  proceed  to  consider  wheth- 
er the  latter  company  bad  a  fee,  or  only  an 
easement,  in  said  right  of  way. 

It  is  true  that  said  railway  company  might 
have  acquired  the  fee  by  grant,  and  that  a 
title  by  adverse  possession  is  as  good  as  the 
best  title  known  to  the  law,  yet,  unless  all 
distinction  In  the-  law  of  adverse  possession 
between  the  acquirement  of  the  fee  in  land 
and  the  acquirement  of  an  easement  therein 
Is  to  be  lost  sight  of,  consideration  must  be 
given  to  the  nature  of  the  user.  The  sound- 
ness of  a  title  is  one  thing.  The  extent  of  it 
Is  quite  another.  A  prescriptive  right,  where 
there  is  no  color  of  title,  cannot  be  broads 


than  the  daim  which  the  user  evidences. 
Brookville,  etc.,  Co.  v.  Butler,  91  Ind.  134; 
Peoria,  etc.,  Co.  v.  Attica,  etc.,  Co.,  154  Ind. 
218,  5C  N.  £.  210;  Indianapolis  Water  Com- 
pany V.  Klngan  &  Co.,  155  Ind.  470,  5S  N. 
E.  713.  Ordinarily,  at  least,  there  is  no  user 
by  a  railroad  compony  beyond  a  user  for  the 
purposes  of  a  right  of  way.  A  corporation 
which  is  organized  under  the  geneml  railroad 
statute  Is  authorized  to  condemn  only  an 
easement.  If  It  enters  without  title  and  con- 
structs Its  main  line,  the  landowner  cannot 
eject  it,  but  is  confined  to  the  remedy  given 
to  procure  an  assessment  of  his  damages. 
These  considerations  lead  us  to  the  conclu- 
sion that  in  such  a  case  as  this  nothing  more 
than  an  easement  is  acquired.  See  Elliott 
on  Railroads,  |  4U2;  23  Amer.  &  Eng.  Ency. 
of  Law,  704.  In  Manufacturers',  etc.,  Co.  v. 
Indiana,  etc.,  Co.,  155  Ind.  461,  57  N.  E.  912, 
6U  L.  R.  A.  768,  recognition  was  given  to  the 
doctrine,  as  natural  gas  con  be  obtained  only 
by  the  drilling  of  wells,  that  the  surface  pro> 
prietors  have  such  a  qualifled  property  in  the 
gas  in  the  limited  reservoir  below  that  tbey 
may  enjoin  an  act  which  Is  in  its  nature  de- 
structive of  their  interests  In  the  common 
property;  but  we  are  not  prepared  to  affirm 
that,  because  of  the  right  of  a  proprietor  to 
draw  gas  from  the  common  reservoir,  he 
could  enjoin  a  third  person  from  obtaining 
gab  therefrom  for  the  mere  reason  that  the 
latter  did  not  have  a  right  to  drill  the  neces- 
sary well.  For  such  a  violation  of  law  it 
appears  that  the  wrongdoer's  accountability 
Is  only  to  the  proprietor  who  has  a  standing 
to  complain  of  the  trespass  involved  in  the 
drilling  of  the  well.  It  follows  from  this  con- 
sideration that  the  plaintiff  below  could  not 
enjoin  the  putting  down  of  the  well  unless 
it  further  appears  that  said  plaintiff  bad  a 
proprietary  right  in  the  land  over  which 
the  right  of  way  extends. 

As  before  stated.  In  effect,  the  gas  com- 
pany, by  virtue  of  its  lease,  had  every  right 
in  the  whole  tract  of  land  in  respect  to  the 
drilling  of  oil  wells,  except  to  the  extent 
that  the  existence  of  the  railroad  easement 
prevented  the  enjoyment  of  such  right  The 
possession  of  the  company  which  owned  the 
easement  was  so  far  exclusive  that  the  gas 
company  was  not  authorized  to  enter  upon 
the  right  of  way  for  the  purpose  of  drilling 
a  gas  well,  but,  in  case  the  easement  should 
be  abandoned  while  the  gas  company's  lease 
continues  in  force,  such  company  would  then 
have  the  right  to  drill  gas  wells  upon  said 
strip  of  land.  The  gas  company,  as  respects 
the  right  to  drill  for  gas,  stands  in  the  posi- 
tion of  an  owner  of  the  fee.  The  mere  fact 
that  such  an  owner  may  not  enter  and  enjoy 
will  not  destroy  bis  property  rights  to  the 
servient  tenement  State  v.  Pottmyer,  S3 
Ind.  402,  S  Am.  Rep.  224;  Julien  v.  Wood- 
small,  82  Ind.  668.  In  a  case  of  this  kind, 
where  the  gas  company  may  draw  off  the 
gas  in  the  common  reservoir  from  a  point 
without  the  right  of  way,  it  hardly  seems  to 
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adnilt  of  debate  tbat  the  proprietary  Inter- 
est of  sucb  company  was  about  to  be  in- 
vaded by  the  drilling  of  the  gas  well  on  tbe 
right  of  way.  Under  the  eTidence  In  the 
case,  it  must  be  Inferred  that  one  of  the 
purposes  of  a  gas  company  in  leasing  a 
large  tract  of  land  for  gas  purposes  Is  that 
the  flow  of  gas  in  such  wells  as  it  sinks 
thereon  may  not  be  diminished  by  the  sink- 
ing of  wells  by  third  persons  within  the 
area  covered  by  the  lease.  Under  the  facts 
above  disclosed,  we  do  not  doubt  the  right 
of  the  gas  company  to  an  injunction  re- 
straining tbe  drilling  ot  wells  upon  that 
part  of  the  right  of  way  which  extends 
across  tbe  tract  leased  by  it  See  Indianap- 
olis, etc.,  Co.  V.  Klbbey,  135  Ind.  357,  35  N. 
E.  392;  Westmoreland,  etc.,  Co.  v.  De  Witt, 
130  Pa.  235,  18  AO.  724,  5  L.  R.  A.  781. 

The  mere  fact  that  the  complaint  disclosed 
tbat  the  gas  company  was  using  a  pumping 
station  in  tbe  winter  time,  at  a  point  some 
six  miles  from  tbe  land  in  question,  for  tbe 
purpose  of  overcoming  the  friction  incident 
to  tbe  flow  of  gas  through  many  miles  of 
pipe,  does  not  stamp  such  company  as  a 
lawbreaker.  There  is  nothing  to  suggest 
that  by  means  of  such  pumping  station  the 
natural  pressure  of  tbe  gas  at  the  wells  was 
increased,  or  tbat  the  pressure  in  the  pipe 
exceeded  300  pounds  per  square  inch.  See 
Richmond,  etc.,  Co.  v.  Enterprise,  etc.,  Co. 
(Ind.  App.)  66  N.  B.  782. 

The  question  remains  as  to  the  propriety 
of  tbe  action  of  the  lower  court  In  refusing 
to  enjoin  the  construction  of  a  pipe  line  by 
the  glass  company  within  the  limits  of  said 
right  of  way.  It  appears  tliat  at  the  time 
this  suit  was  commenced  tbe  glass  company 
had  about  completed  the  laying  of  a  line  of 
eight-inch  pipe  along  said  right  of  way  from 
its  plant,  which  is  some  four  miles  south  of 
tbe  land  in  question,  to  the  town  of  Summlt- 
yille,  which  is  situated  about  four  miles 
north  of  said  land.  The  line  of  pipe  was  at 
that  time  entirely  connected,  except  at  the 
point  on  said  right  of  way  where  said  glass 
company  was  boring  said  well.  It  further 
appears  that  said  company  had  taken  a  num- 
ber of  gas  leases  about  SummltvlUe,  and 
that  It  was  its  purpose  to  use  said  line  in 
the  transportation  of  gas  from  such  field 
to  Its  glassworks.  The  expenditure  of  said 
company  on  account  of  the  putting  -in  of 
said  main  at  that  time  amounted  to  about 
$5,000.  We  think  that  the  action  of  the  trial 
court  in  refusing  to  enjoin  the  completion  of 
said  pipe  line  was  correct  The  damage  to 
the  gas  company,  since  it  could  not  use  the 
right  of  way  for  the  purpose  of  transport- 
ing its  own  gas,  and  since  it  was  not  the 
holder  of  the  fee,  was  not  considerable,  and, 
80  far  as  appears,  could  have  been  fully 
compensated  by  damages.  The  absence  of 
any  right  upon  the  part  of  said  company, 
aside  from  a  rather  dry  and  technical  one, 
for  which  damages  would  be  an  adequate 
salve,  and  tbe  hardship  which  the  granting 


of  an  injunction  would  impose  on  the  glass 
company  at  that  stage  of  its  enterprise,  made 
the  case  of  such  a  character  that  the  court 
below  was  fully  justi&ed  in  refusing  to  ex- 
tend to  the  gas  company  tbe  extraordinary 
remedy  of  Injunction  to  prevent  the  com- 
pletion of  tbe  gas  main.  Kincaid  v.  Indian- 
apolis, etc.,  Co.,  124  Ind.  577,  24  N.  E.  1066, 
8  L.  R.  A.  602,  19  Am.  St.  Rep.  113;  Whit- 
lock  V.  Consumers',  etc.,  Co.,  127  Ind.  62,  26 
N.  E.  570. 

We  find  no  error  in  tbe  record.-  Judgment 
affirmed. 


aa  Ind.  478) 
BOARD  OF  COM'RS  OP  HARBISON 
COUNTY   V.  HUNTER. 
(Supreme  Court  of  Indiana.    Nov.  24,  1908.) 

IN8ANEI  PERSONS-PAUPBRS-OOARDIAN— COU- 
PBNSATION-STATUTES-REPBAI^LIA- 
BIIJTY  OP  COUNTY. 
L  Acts  1855,  p.  134,  c.  65,  {  4  (Burns'  Bcv. 
St  1901,  f  6991;  Rev.  St  1881,  S  S146;  Hor- 
ner's Rev.  St  1901,  i  5146),  provides  that  on 
the  determination  of  the  insanity  of  a  poor  per- 
son by  a  justice,  he  shall  appoint  some  person 
to  take  charge  of  the  insane  person,  for  which 
the  guardian  shall  receive  reasonable  compen- 
sation from  the  commissioners  of  the  county. 
The  county  reform  law  (Acts  1899,  p.  354,  c. 
154,  §  33 ;  Burns'  Rev.  St  1901,  S  5594ml)  pro- 
vided that  thereafter  the  county  commissioners 
should  hare  no  authority  to  make  any  allow- 
ance for  voluntary  services,  or  to  pay  any  mon- 
ey for  the  relief  of  any  poor  person  not  at  tbe 
time  an  inmate  of  some  coun^  institution,  and 
sucb  statute  repealed  all  laws  conferring  any 
authority  to  make  such  payment.  Held,  that 
the  latter  provision  repealed  section  4  of  the 
act  of  1855,  so  far  as  it  provided  tor  compensa- 
tion for  care  of  an  insane  person,  and  one  car- 
ing for  an  insane  person  under  appointment  pur- 
suant to  the  act  of  1835  could  not  recover  for 
services  after  the  taking  effect  of  the  act  of 
1809. 

Appeal  from  Circuit  Court  Harrison  Coun- 
ty; Wm.  O.  Utz,  Special  Judge. 

Action  by  Jane  Hunter  against  the  board 
of  commissioners  of  Harrison  county.  From 
a  judgment  in  favor  of  plaintiff,  defendants 
appeal.    Reversed. 

Ed.  D.  Mitchell,  for  appellant  Wm.  Rid- 
ley, for  appellee. 

MONKS,  J.  It  appears  from  the  tpecial 
finding  of  tbe  court  made  at  the  request  of 
appellant:  That  in  1895  one  Addle  Hunter, 
an  adult,  was  adjudged  to  be  "insane,  and 
dangerous  to  the  community  if  suffered  to  re- 
main at  large,"  by  a  justice  of  the  peace  of 
Harrison  township,  Harrison  county,  Ind.,  in 
a  proceeding  brought  under  the  act  of  1855 
(Acts  1855,  p.  133,  c.  65;  being  sections  6987- 
6995,  Burns'  Rev.  St  1901;  sections  5142- 
5150,  Rev.  St.  1881;  sections  5142-5150,  Hor- 
ner's Rev.  St.  1901).  That  said  justice  of  the 
peace  appointed  appellee,  a  resident  of  said 
county,  to  take  charge  of  and  confine  said 
Addle  Hunter.  Said  justice  filed  in  tbe  office 
of  tbe  clerk  of  the  Harrison  circuit  court  a 
transcript  of  tbe  proceedings  bad  before  him 
in  said  cause,  as  required  by  section  6991 
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(5146),  supra,  and  at  the  September  term, 
1896,  of  tbe  Harrison  circuit  court,  said  cause 
was  again  tried,  and  the  jury  found  against 
said  Addle  Hunter,  and  said  court  confirmed 
the  appointment  t>f  appellee  made  by  said 
Justice  of  the  peace,  as  proylded  In  section 
6991  (5146),  supra.  That  appellee  took  charge 
of  and  confined  said  Addle  Hunter.  After- 
wards appellee  filed  claims  against  appellant 
for  taking  care  of  and  confining  said  Addle 
Hunter  and  for  boarding,  lodging,  and  clotldng 
her  from  June  4,  1901,  to  September  5,  1901, 
and  for  the  same  from  September  4,  1901,  to 
January  8,  1902  (in  all,  31  weeks),  at  $2.60 
per  week  (In  all,  $77.50),  which  claims  were 
disallowed  and  rejected  by  said  board  of 
commissioners.  That  in  February,  1902,  ap- 
pellee commenced  this  action  to  recover  on 
the  claims  so  disallowed  by  appellant,  and 
the  court  found  that  appellee  had  charge  of 
and  confined  said  Addle  Hunter  from  the  4th 
day  of  June,  1901,  to  January  8,  1902,  a  pe- 
riod of  31  weeks,  and  that  she  boarded, 
lodged,  and  clothed  her  during  said  period, 
and  that  said  service,  boarding,  lodging,  and 
clothing  for  said  period  were  worth  $77.50. 
That  no  part  of  the  same  has  been  paid.  It 
appears  from  the  said  finding  that  said  Addle 
Hnnter  had  no  family  or  property,  was  a 
poor  person,  and  that  she  was  not  an  Inmate 
of  any  county  institution.  The  court  stated 
as  a  conclusion  of  law  that  appellee  was  en- 
titled to  recover  the  sum  of  $77.50  and  costs, 
to  be  paid  out  of  the  county  treasury,  to 
which  conclusion  of  law  appellant  excepted. 
Final  judgment  was  rendered  In  favor  of  ap- 
pellee. The  errors  assigned  challenge  the 
correctness  of  said  conclusion  of  law.  This 
case  was  appealed  since  the  taking  effect  of 
the  act  of  1903  (Acts  1903,  pp.  280,  281,  c. 
156).  The  said  act  of  1855,  supra  (being  sec- 
tions 6987-6995,  Bums'  Kev.  St.  1901,  sec- 
tions 5142-^150,  Rev.  St  1881,  sections  5142- 
5150,  Homer's  Rev.  St.  1901),  was  held  by 
this  court  to  be  constitutional  in  Board  t. 
Moore  (this  term)  68  N.  E.  905.  It  will  be 
observed  tliat  appellee  sued  in  this  action  for 
services  rendered,  and  clothing,  board,  and 
lodging  furnished,  after  the  taking  effect  of 
the  act  of  1899  known  as  the  "CJounty  Re- 
form Law"  (Acts  1899,  pp.  343-364,  c.  154; 
being  sections  5594g-5594e2,  Burns'  Rev.  St 
1901).  Section  33  (page  354)  of  said  act  (be- 
ing section  5594ml)  expressly  provided  tbat 
"hereafter  the  board  of  county  commission- 
ers, or  any  authority,  shall  have  no  power 
whatever  to  make  any  allowance  for  volun- 
tary services,  or  for  things  voluntarily  fur- 
nished, and  no  power  to  pay,  or  cause  the 
same  to  be  paid  for,  out  of  the  county  treas- 
ury; they  shall  have  no  power  to  allow,  pay 
or  cause  to  be  paid  any  money  out  of  the  coun- 
ty treasury  to  or  for  the  relief  or  support  pf 
any  pauper  or  poor  person  whatever,  or  liable 
to  become  such,  if  such  person  be  at  the  time 
not  an  inmate  of  some  county  Institution. 
They  shall  have  no  power  to  contract  for 
services  of  any  physician  to  attend  upon  any 


poor  of  the  county  other  than  inmates  of  the 
county  institutions.  ♦  •  *  All  laws  or 
parts  of  laws  conferring  power  upon  any  au- 
thority to  make  payment  out  of  the  county 
treasury  for  any  of  the  matters  mentioned 
In  this  section,  are  hereby  repealed."  It  la 
evident  that  so  much  of  section  4  of  the  act 
of  1855— being  section  6991  (5145),  supra— as 
provided  for  the  payment  of  a*  reasonable 
compensation  out  of  the  county  treasury  to 
the  person  having  charge  of  such  Insane  per- 
son, when  such  insane  person  was  a  poor 
person,  was  repealed  by  said  section  33 
(5o94ml),  supra,  unless  such  person  was  an 
Inmate  of  a  county  Institution.  Appellee  was 
bound  to  take  notice  of  the  law,  and,  as  said 
Addle  Hunter  was  a  poor  person,  all  services 
rendered,  and  board,  lodging,  and  clothing 
furnished,  after  said  county  reform  law  took 
effect,  in  1899,  were  voluntary,  and  for  which 
she  cannot  recover.  Turner  v.  Board,  etc., 
158  Ind.  166,  63  N.  E.  210;  Board,  etc.,  v. 
Mowbray,  160  Ind.  — ,  66  N.  B.  46,  47; 
Board,  etc.,  v.  Pollard,  163  Ind.  371,  375,  55 
N.  E.  87.  It  follows  tbat  the  conclusion  of 
law  was  erroneous. 

Judgment  reversed,  with  Instructions  to 
restate  the  conclusion  of  law  In  accordance 
with  this  opinion,  and  to  render  judgment  in 
favor  of  appellant 


(161  Ind.  435) 
WEIR  et  al.  V.  STATE  ex  rel.  WORI* 

(Supreme  Court  of  Indiana.    Nov.  24,  1903.) 

PUBLIC  SCHOOLS— TRANSFER  TO  OTHER  DIS- 
TRICT-REFUSAL OF  ADMISSION— MANDAMUS 
—PROPER  PARTIES— ALLEGATIONS  OF  WRIT 
—SUFFICIENCY— CONSTITUTIONAL  LAW— DE- 
TERMINATION. 

1.  Under  Bums'  Rev.  St  1901,  §  5958  (Rev. 
St.  1881,  i  4472;  Horner's  Rev.  St.  1901,  g 
4472),  which  gives  the  benefit  of  the  public 
schools  to  unmarried  persons  between  the  ages 
of  6  and  21  years,  an  alternative  writ  of  man- 
damus for  admission  of  relatrix  into  the  public 
schools  must  aver  that  she  is  unmarried. 

2.  An  averment  in  an  alternative  writ  of 
mandamus  for  the  admission  of  relatrix  into  the 
public  schools  that  an  order  "entitled  relatriz 
to  attend  the  public  schools  of  the  school  town 
of  N."  states  a  mere  conclusion  of  the  pleader. 

3.  The  provision  of  Burns'  Rev.  St.  1901,  § 
5959  (Rev.  St.  1881.  5  4473;  Horner's  Rev.  St. 
1901,  §  4473),  requiring  notice  of  transfer  of 
persons  for  educational  purpo^s  to  be  given  by 
the  transferring  school  corporation  to  the  trans- 
feree, was  not  repealed  by  Acts  1901,  p.  448, 
c.  204  (Burns'  Rev.  St.  1001,  §§  59.^9a-5959e), 
which  makes  further  regulations  as  to  the  trans- 
fer, payment  of  tuition,  etc.,  and  appeals  to  the 
county  superintendent  may  be  taken  by  the 
school  corporation  to  which  the  transfer  is 
made  within  30  days  after  notice  of  transfer, 
under  Bums'  Rev.  St  1001,  |  6028  (Rev.  St 
1881,  8  4637;  Horner's  Rev.  St.  1901,  8  4537), 
the  same  as  before  the  act  of  1901  took  effect. 

4.  Since,  under  Acts  1901,  p.  448,  c.  204 
(Boms'  Rev.  St.  1901,  g{  5959a-6959e),  a  child 
is  transferred  for  educational  porposes,  instead 
of  the  parent  as  formerly,  under  section  5959, 
mandamus  to  compel  the  admission  of  the 
transferred  child  to  the  school  of  the  town  of 
the  transfer  is  properly  brought  on  the  relation 
of  the  child. 
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5.  The  court  will  not  decide  a  constitutional 
question  -when  the  case  can  be  decided  on  other 
grounds. 

Appeal  from  Circuit  Court,  Henry  County; 
W.  O.  Barnard,  Judge. 

Mandamus  by  the  state,  on  tbe  relation  of 
Nellie  Worl,  by  ber  next  friend,  against  J. 
Crawford  Weir  and  others.  From  a  Judg- 
ment for  If  peremptory  writ,  defendants  ap- 
peal.   Reversed. 

D.  W.  Chambers  and  Forkner  &  Forkner. 
for  appellants.    Bundy  &  Morris,  for  appellee. 

MONKS,  J.  This  proceeding  was  brought 
by  the  relatrix  to  compel  by  writ  of  man- 
damus the  school  town  of  New  Castle,  Ind., 
and  J.  Crawford  Weir,  the  superintendent  of 
the  schools  of  said  town,  to  admit  relatrix  to 
the  schools  of  said  town.  An  alternative 
writ  of  mandamus  was  issued,  to  which  ap- 
pellants demurred  for  tbe  following  causes: 
"(1)  Defect  of  parties,  in  this:  that  Nellie 
Worl  is  not  the  proper  relatrix,  but  that  John 
M.  Worl  Is  the  only  proper  relator;  (2)  that 
the  relatrix  has  no  capacity  to  sue;  (3)  that 
the  alternative  writ  does  not  state  facts 
sufiSclent  to  constitute  a  cause  of  action." 
This  demurrer  was  overruled  by  the  comi:. 
A  trial  of  said  cause  resulted  in  a  finding, 
and,  over  a  motion  for  a  new  trial,  a  judg- 
ment and  order  for  a  peremptory  writ  of  man- 
damus against  appellants. 

It  is  averred  in  tbe  alternative  writ  that 
tbe  relatrix  is  under  21  years  of  age;  that 
her  true  age  is  16  years,  and  that  she  re- 
sides with  her  father  In  Liberty  township, 
in  Henry  county,  Ind.;  that  she  bad  graduat- 
ed from  tbe  common  schools  of  said  town- 
ship, within  which  there  was  no  high  school; 
that  ber  father  secured,  for  ber  an  order  of 
transfer  from  the  township  trustee  of  said 
township  to  the  school  town  of  New  Castle, 
"which  order  for  transfer  entitled  said  re- 
latrix to  attend  tbe  schools  of  tbe  school 
town  of  New  Castle";  that  J.  Crawford 
Weir  was  the  superintendent  of  the  schools 
of  said  town;  that  at  the  end  of  tbe  first 
and  second  months  of  ber  attendance  in  said 
town  be  demanded  of  ber  $1  as  tuition  for 
one  month,  "said  sum  of  one  dollar  per  month 
being  in  excess  of  and  additional  to  tbe 
tuition  of  two  dollars  per  month  provided 
by  law  to  be  paid  by  the  school  township 
from  wblcb  she  was  transferred,"  which  she 
paid;  that  he  again  demanded  $1  from  her 
at  tbe  end  of  tbe  third  month,  which  she 
refused  to  pay,  upon  which  he  sent  ber 
home,  and  refused  to  permit  ber  to  enter  said 
school  until  she  should  pay  said  sum  of  $1 
per  month  as  tuition;  that  she  applied  to 
said  school  town  to  make  an  order  requiring 
said  Weir  to  admit  her,  which  was  refused 
unless  she  should  pay  said  sum.  A  writ  of 
mandamus  was  asked,  requiring  the  defend- 
ants  to  admit  tbe   relatrix  to   the  public 

f  5.  See  ConsUtutional  Law,  vol.  10,  Cent  Dig.  |  43, 


scbools  of  said  town  without  diarge  to  ber 
for  tuition. 

Only  unmarried  persons  between  the  ages 
of  6  and  21  years  are  to  be  enumerated  and 
have  the  benefit  of  the  common  schools,  and 
each  of  such  persons  Is  to  be  enumerated  in 
the  township  where  he  resides.  Section  5958, 
Burns'  Rev.  St  1901  (section  4472,  Ber.  St 
1881;  section  4472,  Horner's  Rev.  St.  1901). 
The  complaint  should  have  averred  that  tbe 
relatrix  was  unmarried.  It  was  as  essential 
to  allege  and  prove  that  she  was  unmarried 
as  to  allege  and  prove  that  she  was  under 
21  and  over  6  years  of  age.  Draper,  Trustee, 
V.  Cambridge,  20  Ind.  268.  Unless  she  pos- 
sessed all  these  qualifications,  she  was  not 
entitled  to  admission  to  the  scbools  of  tbe 
township  In  which  she  and  her  father  re- 
sided, nor  to  tbe  scbools  of  tbe  school  cor- 
poration to  which  she  alleges  she  was  trans- 
ferred. It  Is  well  settled  tliat,  when  one 
claims  a  right  under  a  statute,  he  must,  by 
allegation  and  proof,  show  that  be  comes 
within  Its  provisions.  ECarrison  v.  Stanton. 
146  Ind.  366,  370,  371,  45  N.  B.  582;  Hodges 
V.  Standard  Wheel  Co.,  152  Ind.  680,  6S3,  32 
K  E.  391,  54  N.  E.  383;  Blancbard  t.  WUbnr. 
153  Ind.  387,  392,  55  N.  E.  99. 

Counsel  for  tbe  relatrix  Insist  that  as  the 
alternative  writ  contained  the  averment  that 
said  order  of  transfer  "did  entitle  said  Nellie 
Worl  to  attend  the  school  of  the  school  town 
of  New  Castle,  Indiana,"  an  allegation  that 
she  was  unmarried  was  unnecessary;  citing 
Draper,  Trustee,  v.  Cambridge,  20  Ind.  268. 
If  counsel  are  correct  in  this  contention,  it 
'was  not  necessary  to  allege  facta  showing 
that  the  relatrix  was  over  6  and  nnder  21 
years  of  age.  There  is  a  wide  difference 
between  the  avonnent  suggested  in  the  case 
cited  by  counsel  for  relatrix  and  the  allega- 
tion wblcb  they  claim  renders  tbe  alternative 
writ  sufficient  In  this  case.  But  if  said  alle- 
gation in  this  case  could  be  held  the  equiva- 
lent of  the  one  suggested  In  that,  we  would 
be  compelled  to  disapprove  the  one  suggested. 
Tbe  averment  that  the  order  of  transfer  "en- 
titled relatrix  to  attend  the  schools  of  the 
school  town  of  New  Castle"  was  the  mere 
conclusion  of  tbe  pleader,  and  not  the  allega- 
tion of  a  fact.  Facts,  not  conclusions,  must 
be  averred.  Foland  v.  Town  of  Frankfort, 
142  Ind.  546,  549,  550,  41  N.  E.  1031;  Gum 
Elastic,  etc.,  Co.  v.  Mexico,  etc.,  Co.,  140  Ind. 
158,  161,  39  N.  E.  443,  30  L.  R.  A.  700,  and 
cases  cited;  Davis  v.  Clements,  148  Ind.  605, 
609,  610,  47  N.  E.  1056,  62  Am.  St  Rep.  539, 
and  cases  cited.  While  some  of  the  provi- 
sions of  section  6959,  Burns'  Rev.  St  1901 
(section  4473,  Rev.  St  1881;  section  4473, 
Horner's  Rev.  St  1901),  are  repealed  by  the 
act  of  1001  (Acts  1901,  p.  448,  c.  204;  being 
sections  5939a-5959e,  Bums'  Rev.  St  1001), 
It  Is  clear  that  the  provision  of  said  section 
6959,  supra,  requiring  that  notice  of  transfer 
for  educational  purposes  be  given  by  the 
school  corporation  making  the  transfer  to  the 
school  corporation  to  which  the  transfer  la 
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made,  remains  In  force;  and  that  the  school 
corporation  to  which  such  transfer  Is  made 
may,  within  30  days  after  notice  of  transfer, 
appeal  to  the  county  superintendent,  under 
section  6028,  Bums'  Rev.  St.  1901  (section 
4537,  Rev.  St.  1881;  section  4537,  Horner's 
Rev.  St.  1901),  the  same  as  before  said  act 
of  1901,  supra,  took  effect.  On  the  trial  of 
said  cause  on  appeal,  the  county  superintend- 
ent determines  whether  or  not  the  child  can 
be  better  accommodated  by  the  transfer. 
Eawards  v.  State  ex  rel.,  143  Ind.  84,  87-91, 
42  N.  K  525. 

Cases  like  the  one  before  us  have  been 
brought  in  this  state  by  the  father  as  relator 
as  well  as  by  the  child.  Draper  v.  Cam- 
bridge, 20  Ind.  268;  State  ex  rel.  v.  Gray, 
88  Ind.  803;  Cory  t.  Carter,  48  Ind.  327,  17 
Am.  Rep.  738;  Edwards  v.  State  ex  rel.,  143 
Ind.  84,  42  N.  E.  525.  See,  also,  Clark  t. 
Board,  etc.,  24  Iowa,  266;  Smith  v.  Board, 
etc.,  40  Iowa,  618;  Dove  v.  Independent 
School  Dlst,  41  Iowa,  689;  Perkins  v.  Board, 
etc.,  56  Iowa,  476,  9  N.  W.  356;  People  v. 
Board  of  Education  of  Detroit,  18  Mich.  400; 
High  on  Ex.  Rem.  g  438.  It  will  be  observed 
that  under  section  5950  (4473),  'supra,  the 
person  in  charge  of  the  child  or  children  was 
transferred,  while,  under  the  act  of  1901  (Acts 
1001,  p.  448,  c.  204;  being  sections  5959a- 
595de,  Bums'  Rev.  St.  1901),  the  child  is  trans- 
ferred. We  thln£  that  this  action  was  prop- 
erly brought  on  the  relation  of  Nellie  Worl, 
by  her  father  as  next  friend. 

For  want  of  an  allegation  that  the  relatrix 
was  unmarried,  the  alternative  writ  was 
clearly  Insufficient  to  withstand  the  demurrer 
for  want  of  facts. 

It  is  settled  that  the  court  will  not  decide 
a  constitutional  question  when  the  case  can 
be  decided  upon  other  grounds.  Hart  v. 
Smith,  159  Ind.  182,  199,  64  I^  E.  661,  58  L. 
R.  A.  949;  State  v.  Reardon  Oast  term)  68  N. 
E.  169,  170,  and  cases  cited. 

Judgment  reversed,  with  instruction  to  sus- 
tain said  demurrer,  and  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 


(181  Ind.  «BT) 

I<E\nN  et  al.  v.  FLORSHEIM  &.  CO.  «t  al. 
(Supreme  Court  of  Indiana.    Nov.  24,  1903.) 

RBCBTVERS—APPOINTMBNT— GROUNDS- 
SUFFICIENCY. 

1.  Under  Burns'  Rev.  St.  1901,  §  1236,  pro- 
Tidiug  that  a  receiver  may  be  appoiuted  In  all 
actions  where  the  property  In  controversy  1b  In 
ganger  of  being  mnterially  injured,  and  in  such 
other  cases  in  which  it  may  be  necessary  to  se- 
cure ample  justice,  the  court  did  not  abuse  its 
discretion  in  appointing  a  receiver  to  take 
charge  of  the  profierty  in  dispute  until  the  de- 
termination of  the  action,  where  there  was  evi- 
dence of  a  probable  right  in  plaintiffs  in  the 
property;  that  defendants,  who  had  purchased 
the  property,  were  nonresidents,  and  were  mak- 
ing sales  thereof,  and  were  about  to  remove  the 
same  from  the  jurisdiction  of  the  court;    that 
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numerous  persons  had  Instituted  suits  to  enforce 
liens;  and  that  the  sellers,  against  whom  plain- 
tiffs held  claims,  were  totally  insolvent. 

Appeal  from  carcuit  Court,  Vigo  County; 
James  E.  Piety,  Judge. 

Action  by  Florshelm  &  Co.,  a  corporation, 
and  others,  against  Barnard  Levin  and 
others.  From  an  order  appointing  a  receiver, 
defendants  appeal.    Affirmed. 

Fj-ank  Llndley  and  Davis,  Reynolds  & 
Davis,  for  appellants.  Henry,  Crane,  Miller 
&  Miller,  Hlggins  &  Cavins,  and  R.  B.  Har- 
rold,  for  appellees. 

JORDAN,  J.  Tliis  is  an  appeal  by  the 
appellants  from  an  Interlocutory  order  of  the 
lower  court  appointing  a  receiver  penden- 
te lite.  The  principal  action  was  Instituted 
on  January  5,  1903,  by  the  plaintiff  Florsheim 
Company,  a  corporation  duly  organized  un- 
der the  laws  of  the  state  of  IllinolB.  Appel- 
lants Barnard,  Hem'y,  and  Max  Levin,  part- 
ners, doing  business  under  the  firm  name  of 
B.  &  H.  Ijevin  Bros.,  together  with  Peter  J. 
Kaufman,  Rachel  (Soldenberg,  and  Aaron 
Goldenberg,  ber  husband,  were  made  defend- 
ants In  the  action.  The  complaint  is  in  three 
paragraphs.  The  third  was  filed  during  the 
hearing  of  the  application  for  a  receiver.  The 
first  paragraph  seeks  to  recover  against  the 
defendants  Kaufman  and  Goldenberg  upon 
a  common  count  for  goods  and  merchandise 
Sold  and  delivered  to  the  amount  of  $27,o(X). 
The  second  and  third  paragraphs  of  the  com- 
plaint are  similar,  and  the  following,  among 
others  are.  In  substance,  the  facts  therein 
averred:  Prior  to  December  31,  1902,  Rachel 
Goldenberg  was  tlie  owner  of  a  large  stock 
of  goods  and  merchandise  consisting  of  boots 
and  shoes,  etc.,  situate  in  a  store  in  the 
city  of  Terre  Haute,  Ind,  and  was  therein 
engaged  in  selling  said  stock  at  retail.  In 
August,  1902,  the  plaintiff  Florshelm  Com- 
pany sold  to  Peter  J.  Kaufman  goods  and 
merchandise  to  the  aimount  of  |2,683.05, 
which  sum  is  alleged  to  be  due  and  unpaid, 
and  the  payment  thereof  had  been  unreason- 
ably delayed.  Kaufman,  when  he  purchased 
the  goods  In  question,  represented  to  the 
plaintiff  that  he  was  buying  the  same  for 
himself,  and  on  his  own  account,  but  in  trath 
and  in  fact  in  said  transaction  he  was  the 
agent  of  his  codefendant  Rachel  Goldenberg. 
She  received  the  goods  purchased  by  Kauf- 
man, and  placed  them  In  her  said  store  in 
Terre  Haute,  and  they  became  a  part  of  the 
stock  therein.  On  December  31,  1902,  said 
Rachel  Goldenberg  sold  in  bulk  to  the  ap- 
pellants herein  ber  said  entire  stock,  Includ- 
ing the  goods  sold  to  her  by  plaintiff.  Neither 
she  nor  appellants  at  any  time  previous  to 
said  sale,  made  any  inventory  of  the  stock 
so  sold  and  purchased  in  bulk,  showing  the 
quality  and  cost  price  of  any  of  the  articles 
thereof.  Appellants,  as  such  purchasers,  did 
not  at  or  prior  to  the  said  sale  make  any 
Inquiry  of  the  owner  of  the  stock  In  regard 
to  the  names  and  places  of  business  of  any 
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of  the  creditors  to  whom  said  Racbel,  tbe 
owner  and  seller  of  tbe  stock,  was  Indebted 
for  portions  ttiereof,  nor  as  to  any  amount 
wliatever  whldi  was  owing  by  lier  as  an  in- 
debtedness for  a  part  of  tbe  stock  so  sold 
and  purchased.  Appellants  at  the  time  they 
bought  the  stock  did  not  in  any  manner 
notify  the  plaintiff  or  any  of  the  creditors  of 
said  Rachel  Goldenberg,  to  whom  the  latter 
was  Indebted  for  a  part  of  the  stock  of  goods 
sold,  in  regard  to  the  proposed  sale  and  pur- 
chase. It  is  further  disclosed  that  at  tbe 
time  appellants  purchased  the  stock  in  dis- 
pute they  knew  that  the  seller  was  indebted 
to  the  plaintifT,  and  also  to  a  large  number 
of  other  persons,  for  the  greater  portion  of 
the  stock  of  goods  embraced  in  the  said  sale. 
The  defeudants  Goldenberg,  at  the  time  they 
sold  the  goods  to  appellants,  were  each  in- 
solrent,  and  so  continued  to  be  at  the  time 
the  action  was  commenced.  It  Is  further 
charged  that  Kaufman  was  Insolvent,  and 
•^as  secretly  disposing  of  his  property  for 
the  purpose  of  putting  the  same  beyond  the 
reach  of  his  creditors;  that  a  large  number 
of  persons  other  than  the  plaintiff,  to  whom 
said  Rachel  Goldenberg  was  Indebted  for 
goods  constituting  a  portion  of  the  stock  in 
controversy,  and  whose  rights  were  similar 
to  those  which  the  plaintiff  was  asserting  and 
claiming,  were  threatening  to  institute  suits 
to  establish  their  claims  and  liens  against 
said  stock  of  goods.  Appellants  are  non- 
residents of  the  state  of  Indiana,  being  resi- 
dents of  the  state  of  Illinois,  and  it  is  charged 
that  they  are  iu  possession  of  the  goods  in 
question,  and  are  selling  them  at  prices  low- 
er  than  the  cost  of  manufacturing  the  same, 
and  are  disposing  of  said  stock  as  rapidly  as 
possible,  in  order  and  for  the  purpose  of 
placing  the  goods  beyond  the  reach  of  plain- 
tiff and  other  creditors,  and  are  threatening 
to  transfer  and  remove  the  goods  beyond  the 
Jurisdiction  of  the  court  before  the  plain- 
tiff can  have  Its  claims  and  rights  determin- 
ed in  the  action.  It  Is  alleged  that  the  stock 
Is  of  the  value  of  $15,000  and  that  appellants 
obtained  the  same  for  the  price  of  $5,000. 
It  is  finally  charged  that  the  interest  and 
rights  of  plaintiff  and  of  all  other  persons, 
creditors  and  parties  concerned  in  said  stock, 
will  be  best  subserved  by  the  appointment 
of  a  receiver  to  take  charge  thereof  until 
the  final  hearing,  and  hold  and  preserve  said 
property  for  the  use  and  benefit  of  such  per- 
sons as  may  be  found  by  the  court  to  have 
a  proper  interest  and  right  therein  and  claim 
thereto,  etc. 

The  prayer  of  tbe  second  and  thh:d  para- 
graphs of  tbe  complaint  is  for  a  personal 
judgment  against  defendants  Peter  J.  Kauf- 
man and  Rachel  Goldenberg  for  $2,750,  with 
interest,  and  that  tbe  sale  of  the  goods  to 
the  defendants  Levin  &  Levin  be  declared 
and  adjudged  null  and  void  as  against  plain- 
tiff's claim,  and  that  the  same  be  declared 
to  be  a  lien  on  the  said  stock,  and  tbat  a 
receiver  be  appointed  to  take  charge  thereof 


to  bold  and  preserve  the  goods  until  tbe 
final  determination  of  the  suit,  and  for  all 
other  and  proper  relief.  The  second  and 
third  paragraphs  are  each  verified.  Appel- 
lants appeared  to  the  action,  and  filed  an 
answer  to  so  much  of  the  complaint  as 
sought  to  secure  the  appointment  of  a  re- 
ceiver. A  hearing  was  had  on  the  applica- 
tion. Plaintiff,  in  support  of  its  application 
for  a  receiver,  Introduced  in  evidence  each 
of  the  paragraphs  of  its  complaint,  and  also 
numerous  affidavits.  Appellants,  in  opposi- 
tion thereto.  Introduced  in  evidence  various 
affidavits.  All  of  the  documents  so  introdu- 
ced have  been  brought  before  us  by  a  bill 
of  exceptions.  The  court,  after  hearing  and 
considering  the  evidence,  sustained  the  mo- 
tion, and  entered  an  order  appointing  Josiah 
F.  Walker,  and  fixed  bis  bond  at  $25,000. 
He  filed  his  bond  to  the  approval  of  the  court, 
and  otherwise  duly  qualified,  and  was  there- 
upon directed  by  the  court  to  take  charge 
of  the  goods  in  controversy,  and  to  hold  and 
preserve  the  same  until  the  final  determina 
tion  of  the  principal  action.  After  the  ap- 
pointment of  the  receiver,  tbe  court,  upon  its 
own  motion,  ordered  that  some  10  other  suits 
be  consolidated,  tried,  and  determined  along 
with  plaintiff's  action.  These  suits  were  in- 
stituted by  various  persons  against  the  same 
defendants,  and  were  pending  at  the  time  In 
tbe  Vigo  circuit  court,  and  the  claim  of  each 
plaintiff  therein  was  similar  to  that  of  Flor- 
sheim  Company,  and  the  same  relief  was 
demanded.  The  plaintiffs  in  these  suits  are 
all  made  appellees  in  this  appeal.  After  the 
court  had  consolidated  the  suits  in  question. 
It  heard  and  considered  the  application  in 
each  for  the  appointment  of  a  receiver,  and 
ordered  that  said  Walker  be  appointed,  and 
he  was  directed  to  act  accordingly  in  each 
case. 

The  alleged'errors  discussed  by  counsel  for 
the  appellants  are  to  the  effect  that  tbe  court 
was  not  Justified  in  appointing  a  receiver, 
and  it  is  insisted  that  the  interlocutory  order 
must  in  all  things  be  reversed.  It  is  asserted 
by  appellants'  counsel  that  the  second  and 
third  paragraphs  of  the  complaint  in  tbe  ac- 
tion each  proceeds  upon  the  theory  that  the 
sale  of  the  goods  in  bulk  by  Rachel  Golden- 
berg to  appellants  ought  to  be  set  aside,  be- 
cause such  sale  was  made  In  violation  of 
section  6637a,  Bums'  Rev.  St  1901,  and  there- 
fore is  to  be  deemed  fraudulent  and  void. 
It  Is  further  contended  that,  in  the  absence 
of  this  statute,  no  such  actual  fraud,  under 
the  facts,  is  disclosed  as  will  warrant  a  court 
of  equity  in  setting  aside  tbe  sale  In  con- 
troversy, and  thereby  disturb  appellant's  title 
to  the  property.  It  Is  Insisted  that  the  stat- 
ute is  unconstitutional  and  void  for  various 
reasons,  and  therefore  cannot  avail  appellee 
in  its  application  for  the  appointment  of  a 
receiver. 

The  act  In  question  was  passed  by  the 
LpRisIature  on  March  11,  1901  (Acts  1901,  p. 
505).    It  is  provided  therein  that  "a  sale  of 
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an  entire  stock  of  merchandise  in  bulk  will 
be  fraudulent  and  void  unless  tbe  seller  and 
purchaser  shall  at  least  five  days  before  the 
sale,  make  a  full  and  detailed  inventory 
showing  the  quantity,  and  so  far  as  possible 
witb  tbe  exercise  of  reasonable  diligence,  the 
cost  price  of  each  article  included  in  tbe 
sale,"  etc.  This  law  was  expressly  repealed 
by  an  act  entitled  "An  act  to  prevent  the 
fraudulent  sale  of  merchandise,  etc.,"  ap- 
proved March  9,  1903  (Acts  1903,  p.  276,  c. 
153).  Counsel  for  appellee  insist  that  the  Ta- 
lldity  of  the  act  of  1901  Is  prematurely  raised 
in  this  appeal,  and  they  contend  that,  if  ap- 
pellants desire  to  challenge  its  validity,  they 
must  do  80  In  tbe  principal  suit,  as  It  is  not 
involved  In  tbe  interlocutory  order  appoint- 
ing the  receiver.  We  recognize  tbe  rule  for 
which  counsel  for  appellee  contend,  which  af- 
firms that  the  sufficiency  of  tbe  complaint  in 
the  principal  actlcm  to  constitute  a  cause  of 
action  and  tbe  plaintiff's  right,  under  tbe 
facts  in  the  case,  to  an  ultimate  recovery,  are 
not  questions  which  can  be  properly  raised 
or  considered  In  an  appeal  from  an  order  ap- 
pointing a  receiver  pendente  lite.  Gray  v. 
Oughton,  146  Ind.  285,  45  N.  B.  191,  and  cases 
cited;  Goshen  Woolen,  etc.,  Co.  v.  National 
Bk.,  150  Ind.  279,  49  N.  B.  154;  Supreme  Sit- 
ting, etc.,  T.  Baker,  184  Ind.  293,  33  N.  E. 
1128,  20  L.  R.  A.  210;  Mead  v.  Bnrk,  186  Ind. 
577,  60  N.  B.  338;  Sheridan  Brick,  etc..  Go. 
V.  Marion  Trust  Co.,  157  Ind.  292,  61  N.  B. 
666,  87  Am.  St.  Rep.  207;  Chicago,  etc.,  Co. 
V.  Kenney,  159  Ind.  72,  78,  62  N.  B.  26;  Wool- 
en's Spec.  Proc.  §  2280,  and  cases  cited  in 
note  41.  If  it  could  be  held  that  the  validity 
of  tbe  statute  in  dispute  was  In-vtolved  in 
this  appeal— a  question  which  we  do  not  de- 
cide—it is  not  necessary  that  we  consider  or 
pass  upon  tbe  validity  thereof  In  order  to 
determine  whether  the  lower  court  was  war- 
ranted in  appointing  a  receiver,  for,  aside 
from  tbe  statute  in  question,  we  are  of  tbe 
opinion  that  tbe  evidence  fully  Jostlfles  tbe 
action  of  tbe  court  in  the  premises.  By  sec- 
tion 1236,  Burns'  Rev.  St.  1901,  It  is  declared 
that:  "A  receiver  may  be  appointed  by  the 
court  or  Judge  thereof  in  vacation  In  the 
following  cases:  •  •  •  Third:  In  all  ac- 
tions when  it  Is  shown  that  tbe  property, 
fund,  or  rents  and  proflts  in  controversy  is 
in  danger  of  being  lost,  removed  or  materi- 
ally injured.  •  *  *  Seventh:  In  such  other 
cases  *  •  •  where  in  tbe  discretion  of 
the  cotfft  or  Judge  thereof  in  Vacation,  it  may 
be  necessary  to  secure  ample  Justice  to  the 
parties."  In  Mead  v.  Burk,  supra,  we  said: 
"Ibe  court,  by  Its  order  appointing  a  receiver 
pendente  lite,  does  not  thereby  determine  or 
attempt  to  determine  any  right  or  title  of  the 
litigants  to  tbe  property  In  controversy,  as 
the  appointment  is  made  for  tbe  benefit  of 
all.  Tbe  rule  In  ordinary  practice  is  to  ap- 
point a  receiver  with  the  sole  view  of  securing 
or  preserving  tbe  property,  and  not  to  in- 
quire Into  the  merits  of  the  principal  action. 
[Citing   authority.]      But,    inasmuch   as    tbe 


granting  of  an  application  for  a  receiver  un- 
der tbe  facts  in  each  case  rests  within  tbe 
sound  discretion  of  the  trial  court,  tbe  latter 
may,  and  properly  so.  If  deemed  necessary, 
take  into  consideration  all  the  facts  and  cir- 
cumstances in  the  case,  and  may  thereby  be 
influenced  in  its  Judgment  by  the  existence 
of  a  reasonable  probability  that  the  plaintiff 
applying  for  a  receiver  will  ultimately  suc- 
ceed In  his  suit  upon  tbe  merits  of  tbe  case. 
[Citing  authorities.]"  In  the  same  appeal,  in 
construing  clause  7,  {  1236,  we  further  said: 
"Under  its  authority  a  receiver  may  be  ap- 
pointed In  any  case  In  which,  according  to 
the  established  rules  of  equity,  the  appoint- 
ment may  be  necessary  'to  secure  ample  Jus- 
tice to  tbe  parties,'  without  regard  to  tbe 
form  or  character  of  the  principal  action." 
The  case  at  bar,  under  the  facts  therein,  is 
so  thoroughly  ruled  by  tbe  decisions  in  tbe 
appeals  of  Mead  v.  Burk  and  Sheridan  Brick 
Works  V.  Marlon  Trust  Co.,  supra,  and  tbe 
authorities  cited  therein,  that  nothing  further 
In  addition  thereto  need  be  said  in  regard  to 
the  law  governing  tbe  lower  court  In  this 
case  In  the  appointment  of  tbe  receiver. 

There  was  evidence  Introduced  In  behalf 
of  tbe  pialntlfT  which  may  be  said  to  estab- 
lish, among  others,  tbe  following  facts:  (1) 
That  plaintiff  had  at  least  a  probable  right 
or  interest  in  and  to  the  property  for  which 
it  sought  to  have  a  receiver  appointed.  Sher- 
idan Brick  Works  v.  Marion  Trust  Co.,  157 
Ind.  298,  61  N.  B.  666,  87  Am.  St.  Rep.  207. 
(2)  That  appellants  purchased  tbe  stock  of 
goods  for  about  one-third  of  their  actual  val- 
ue. (3)  That  they  were  nonresidents  of  tbe 
state  of  Indiana,  and  were  selling  tbe  goods 
in  controversy,  and  were  about  to  remove 
them  from  tbe  city  of  Terre  Haute  to  a  place 
beyond  the  Jurisdiction  of  tbe  court  (4) 
That  numerous  persons  seeking  to  enforce 
liens  against  tbe  stock  of  goods  in  contro- 
versy bad  commenced  suits  in  the  Vigo  cir- 
cuit court  for  that  purpose.  (5)  That  Kauf- 
man and  Rachel  Goldenbcrg  and  her  husband 
are  each  wholly  Insolvent.  In  our  opinion, 
under  all  of  the  facts  and  circumstances  In 
this  case,  there  Is  nothing  to  show  that  the 
lower  court,  in  appointing  the  receiver  to 
take  charge  of  the  property  in  dispute,  and 
preserve  it  until  the  determination  of  the 
principal  action,  abused  the  sound  discretion- 
ary power  with  which  it  is  invested  in  such 
matters. 

We  find  no  available  error  presented  upon 
any  of  tbe  rulings  of  tbe  lower  court,  and 
the  order  appointing  the  receiver  is  there- 
fore in  all  things  affirmed. 

(161  Ind.  IVl) 
KERSEY  et  al.  v.  CITY  OF  TBRRB 
HAUTBw 
(Supreme  Conrt  of  Indiana.    Nov.  24,  1903.) 

VEHICLB  TAX  ORDINANCE— ACTION  TO  ENJOIN 
—COMPLAINT— CONSTITUTIO.NAIi  LAW. 

1.  An  ordiunnce  imposing  a  licensee  tax  on 
vehicles  using  tlie  streets  of  a  city,  by  omUting 
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to  tax  street  can,  automobiles,  and  Tebicles  of 
nonresideDts,  does  not,  in  Tiolation  of  Clonst. 
art.  1,  f  23,  grant  to  any  dtizen  privileges  or 
immunities  vhich  on  the  same  terms  may  not 
equally  belong  to  all  citizens,  or  deny  the  equal 

Srotection  of  tbe  law*  in  violation  of  Const.  U. 
.  14th  Amend. 

2.  An  ordinance  imposing  a  license  tax  on 
Tebicles  using  the  streets  of  a  city  does  not,  by 
omitting  to  tax  street  cars,  antomobiies,  and 
veliicles  of  nonresidents,  violate  Const,  art.  4, 
{  22,  prohibiting  local  or  special  lavs  for  the 
assessment  and  collection  of  taxes. 

3.  A  complaint  by  several  persons  to  enjoin 
the  enforcement  of  a  vehicle  tax  law  does  not 
state  a  cause  of  action  in  all  of  plaintiffs  relative 
to  the  tax  on  bicycles,  it  alleging  not  that  all 
of  plaintiffs,  bnt  that  nearly  all  of  them,  own 
bicycles. 

4.  A  complaint  to  enjoin  the  enforcement  of 
a  license  tax  on  vehicles  using  the  streets  of  a 
city  should  allege  that  plaintiffs'  vehicles  are 
need  thereon. 

Appeal  from  Superior  Oonrt,  Vigo  County; 
O.  B.  Harris,  Judge. 

Action  by  William  P.  Kersey  and  others 
against  the  dty  of  Terre  Haute.  Judgment 
for  defendant    PlaintifTs  appeal.    Affirmed. 

Jobn  S.  Jordan  and  Elliott  Elliott  &  Lit- 
tleton, for  appellants.  F.  M.  Foley  and  S. 
D.  Royse,  for  appellee. 

GILLETT,  0.  J.  Appellants,  seven  In 
number,  commenced  this  action  to  enjoin 
the  enforcement  of  a  vehicle  tax  ordinance. 
In  tbelr  several  paragraphs  of  complaint 
they  claim  to  sue  not  only  for  themselves 
but  tor  all  others  similarly  situated.  A  de- 
murrer was  sustained  to  each  paragraph  of 
said  complaint,  and  appellants  prosecute 
their  appeal  from  the  final  Judgment  -which 
followed. 

The  facts  averred  are  so  far  similar  to  the 
facts  alleged  in  City  of  Terre  Haute  ▼.  Ker- 
sey, 159  Ind.  300,  64  N.  E.  469,  as  to  suggest 
the  query  whether  this  Is  not  in  effect  ao 
attempt  to  obtain  a  rehearing  of  that  case. 
However,  as  the  questions  here  involved 
have  at  their  root  the  consideration  as  to 
whether  the  ordinance  Invidiously  discrimi- 
nates against  the  property  of  appellants  and 
those  on  whose  behalf  they  claim  to  sue,  and 
as  the  complaint  In  Its  several  paragraphs 
appears  to  have  been  drafted  with  a  purpose 
of  manifesting  the  Inequalities  in  the  oper- 
ation of  the  ordinance,  we  shall  pass  on  the 
questions  presented  for  our  consideration. 

The  opinion  In  the  case  of  City  of  Terre 
Haute  v.  Kersey,  supra,  contains  a  very  full 
statement  of  the  averments  of  fact  found  In 
the  complaint  therein  Involved,  and  as  all 
of  Its  averments  are,  In  substance,  found  In 
the  complaint  we  are  about  to  consider,  we 
refer  to  such  opinion  as  containing  a  state- 
ment of  the  averments  of  fact  which  are 
common  to  the  two  cases.  Building  upon 
said  common  facts,  the  complaint  herein  is 
constructed  with  a  view  to  manifest  partic- 
ular local  conditions  which  it  Is  claimed 
make  the  ordinance  invidious  in  its  opera> 
tlon.  Disregarding  the  particular  forms  of 
the  averments,  it  may  be  said  that  the  com- 


plaint assails  the  ordinance  because  it  Is 
so  framed  that  the  following  vehicles  are 
not  taxed:  Street  cars;  vehicles,  similar  to 
those  of  appellants,  belonging  to  many  non- 
residents who  habitually  use  the  streets  of 
the  dty;  and  automobiles.  It  is  further  ob- 
jected that  bicycles,  which,  it  is  alleged,  are 
nonlnjurtous  to  the  streets,  are  taxed  at  the 
same  rate  as  certain  vehicles  having  steel 
tires. 

It  is  claimed  by  counsel  for  appellants  that 
the  ordinance  violates  section  23  of  article 
1,  and  section  22  of  article  4,  of  the  state 
constitution,  and  that  it  amounts  to  a  denial 
of  the  equal  protection  of  the  laws  within 
the  prohibition  of  the  fourteenth  amendment 
to  the  federal  Constitution. 

We  think  that  we  may  consider  the  first 
and  third  objections  as  involving  what  are 
to  a  large  extent  kindred  questions.  No 
doubt  exists  as  to  the  power  of  cities  to 
pass  proper  ordinances  for  the  taxation  of 
vehicles  using  the  streets.  The  ordinance 
may  therefore  be  said  to  represent  the  Judg- 
ment of  the  municipal  legislature  that  such 
ordinance  contains  a  proper  classification  of 
the  subjects  of  taxation,  and  while  such  or- 
dinance may  be  void  on  constitutional 
grounds,  or  if  it  be  a  palpably  Improper  exer- 
cise of  a  granted  power,  yet  due  considera- 
tion must  be  given  to  the  fftct  that  we  have 
before  us  a  scheme  of  munlcli»al  taxation, 
end  that  In  the  exercise  of  the  authority 
granted  there  must  be  classification.  In  or- 
der that  tbe  burden  of  raising  a  special  fond 
for  the  repair  of  the  streets  may  rest  in  due 
proportion  upon  those  who  ought  to  bear 
such  burden.  It  is  to  be  recollected  that  we 
do  not  have  before  us  a  question  as  to  the 
proper  construction  of  section  1  of  article  10 
of  the  state  Constitution,  for  that  section  re- 
lates to  the  assessment  of  taxes  on  property 
according  to  Its  value.  City  of  Terre  Haute 
▼.  Kersey,  supra;  and  see,  also.  Bank  v. 
City  of  New  Albany,  11  Ind.  139;  Hamilton 
V.  City  of  Fort  Wayne,  40  Ind.  491.  For  this 
reason  the  power  to  tax,  so  far  as  constitu- 
tional objections  are  concerned,  would  seem 
to  be  In  this  instance  untrammeled,  except 
that  invidious  discrimination  will  not  be  coun- 
tenanced. As  applied  to  a  case  arising  as  does 
the  one  before  us.  It  may  be  said:  "There  is 
no  Imperative  requirement  that  taxation  shall 
be  equal.  If  there  were,  the  operations  of 
government  must  come  to  a  stop  from  the 
absolute  impossibility  of  fulfilling  It  The 
most  casual  attention  to  the  nature  and  op- 
eration  of  taxes  will  put  this  beyond  ques- 
tion. No  single  tax  can  be  apportioned  so  as 
to  be  exactly  Just,  and  any  combination  of 
taxes  Is  likely  in  individual  cases  to  increase, 
instead  of  diminishing,  the  inequality."  Coo- 
ley  on  Taxation  (3d  Ed.)  254.  "A  Just  and 
perfect  system  of  taxation,"  as  was  said  by 
Chancellor  Kent,  '^  yet  a  desideratum  is 
civil  government."  It  was  stated  by  Shars- 
wood,  J.,  in  Grim  v.  School  District,  87  Pa. 
433,  98  Am.  Dec.  237,  that  "perfectly  equal 
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taxation  will  remain  an  unattainable  good 
as  long  as  laws  and  government  and  men  are 
Imperfect."  The  power  to  tax  is  essentially 
legislative  in  its  character,  and  it  is  not  re- 
quired, under  the  constitutional  provisims 
we  are  now  considering,  that  there  should  be 
such  an  exact  exclusion  and  inclusion  of  the 
subjects  of  taxation  as  to  meet  fully  the  ap- 
proval of  the  judicial  mind  as  to  what  is 
reasonable.  De  Pauw  v.  New  Albany,  22 
Ind.  204;  State  Boai-d  of  Tax  Commission- 
ers V.  HolUday,  150  Ind.  21C,  49  N.  E.  14,  42 
L.  B.  A.  826;  McCulloch  v.  State,  4  Wheat. 
316,  4  L.  Ed.  579;  Providence  Bank  v.  Bil- 
lings, 4  Pet  514,  7  li.  Ed.  938;  Delaware  R. 
Tax  Cases,  18  Wall.  206,  21  L.  Ed.  888;  Reea 
v.  Watertown,  19  Wall.  107,  22  L.  Ed.  72; 
Heine  v.  Levee  Commissioners,  19  Wall.  655, 
22  L.  Ed.  223;  State  K.  Tax  Cases,  92  TJ.  S. 
575,  23  L.  Ed.  663;  Thomas  t.  Gay,  189  U.  S. 
264,  18  Sup.  Ct  340,  42  L.  Ed.  740;  People  v. 
Mayor,  4  N.  Y.  419,  55  Am.  Dec.  266;  Maltby 
V.  Reading,  etc.,  R.  Co.,  52  Pa.  140;  In  the 
Matter  of  Dorrance  Street,  4  R.  I.  230;  Plu- 
mer  v.  Board,  46  Wis.  163,  50  N.  W.  416;  Mc- 
Henry  v.  Downer,  116  Cal.  20,  47  Pac.  779,  45 
L.  R.  A.  737.  It  Is  only  palpable  abuses  of 
the  power  that  the  courts  assume  to  over- 
throw. Magoun  v.  Illinois  Trust  &  Savings 
Bank,  170  U.  S.  283,  18  Sup.  Ct  594,  42  L. 
Ed.  1037;  Veazie  Bank  v.  Fenno,  8  Wall. 
533,  19  L.  Ed.  482;  Meriwether  t.  Oarrett. 
102  tJ.  S.  472,  26  L.  Ed.  197;  State  v.  Bridge 
Proprietors,  21  N.  J.  Law,  384;  Crafts  v. 
Kay,  22  R.  I.  179,  46  Atl.  1043,  49  L.  R.  A. 
C04;  Sears  v.  Cottrell,  5  Mich.  251;  Robert- 
son V.  Commissioner,  44  Mich.  274,  6  N.  W. 
659;  Pence  v.  Frankfort,  101  Ky.  534,  41  S. 
W.  1011;  Cooley  on  Taxation  (3d  Ed.)  47,  77; 

It  has  been  declared  by  the  Supreme  Court 
of  the  United  States  "that  the  fourteenth 
amendment  was  not  Intended  to  compel  the 
state  to  adopt  an  iron  rule  of  equal  taxa- 
tion" (Giozza  V.  Tierman,  148  V.  8.  657  [13 
Sup.  Ct.  721,  37  L.  Ed.  599]).  and  also  that 
"that  amendment  was  not  Intended  to  sub- 
vert the  systems  of  the  states  pertaining  to 
general  and  specific  taxation."  Cass  Farm 
Co.  V.  Detroit,  181  U  S.  396,  21  Sup.  Ct.  644, 
645,  45  L.  Ed.  914. 

We  do  not  mean  to  assert  that  cases  might 
not  arise  of  such  palpable  abuse  in  the  exer- 
cise of  the  power  of  taxation  as  to  call  on 
the  court  to  apply  either  or  both  of  the  con- 
stitutional provisions  now  under  considera- 
tion. We  are  not  concerned,  however,  with 
the  ascertainment  of  the  last  outxK>st  In 
which  the  discretion  of  the  municipal  coun- 
cil can  intrench  itself.  The  question  is 
whether  the  particular  ordinance  Is  open  to 
objection.  We  think  it  too  plain  to  need 
eIatK>ratlon  that  in  the  exercise  of  the  power 
of  classification  the  council  was  authorized  to 
exclude  from  its  scheme  of  taxation  electric 
street  cars  and  automobiles.  These  vehicles 
were  perhaps  omitted  because  the  common 
council  concluded  that  their  use  did  not  cause 
any  substantial  wear  upon  the  pavements. 


So  far  as  automobiles  are  concerned,  we  are 
not  advised,  and  there  is  no  averment,  tliat 
they  were  in  common  use  at  the  time  of  the 
enactment  of  the  ordinance. 

As  to  the  omission  to  tax  generally  the 
vebicles  of  nonresidents,  a  question  of  a  little 
more  difficulty  is  presented.  It  is  to  be  ob- 
served that  section  2  of  the  ordinance  does 
Impose  a  tax  upon  such  vetiicies  as  are 
used  by  persons  living  without  the  city  in 
hauling  ice,  coal,  brick,  sewer  pipe,  or  tiling, 
or  in  peddling  milk,  over  and  upon  the  streets 
of  the  city.  Although  the  complaint  avers 
that  many  nonresidents  of  the  city  con- 
stantly use  upon  the  streets  thereof  the  same 
kinds  of  vehicles  for  the  use  of  which  appel- 
lants are  taxed,  yet  we  do  not  think  that  this 
will  overthrow  the  ordinance.  Nonresidents, 
as  a  class,  it  may  be  presumed,  use  the  streets 
of  the  city  less  than  residents;  some  non- 
residents use  such  streets  much  less  tliau 
other  nonresidents;  and  the  extent  of  the 
user  of  such  streets  by  nonresidents  must, 
in  the  nature  of  things,  be  ever  varying. 
There  seems  to  have  l)een  an  attempt,  in  the 
ordinance  under  consideration,  to  subject  cer- 
tain vehicles,  of  nonresidents  to  a  tax,  and, 
as  to  the  untaxed  vehicles  of  nonresidents, 
we  think  that  the  difficulty  of  classifying 
them  on  a  reasonably  just  and  equal  basis 
afforded  a  sufficient  reason,  in  the  discretion 
of  the  council,  for  the  omission  complained 
of. 

The  ordtaiance  in  question  purports  to  I)e  an 
exercise  of  a  delegated  power  of  taxation. 
As  shown,  the  exercise  of  such  a  power  in- 
volves the  duty  of  classification,  and  It  Is  our 
judgment  that  a  scheme  of  claBsIfication  in 
such  an  ordinance  that  does  not  radically 
depart  from  what  Is  reasonable  is  not  to  be 
subjected  to  judicial  condemnation  by  facts 
dehors  the  ordinance.  It  was  said  in  Citi- 
zens' Gas.  etc.,  Co.  v.  Town  of  Ejlwood,  114 
Ind.  332,  16  N.  E.  624,  that  the  word  "ordi- 
nance" means  "a  local  law,  prescribing  a 
general  and  permanent  rule."  "A  city  coun- 
cil," said  Scott,  J.,  in  Taylor  v.  Carondelet, 
22  Mo.  105,  "is  a  miniature  general  assem- 
bly, and  their  authorized  ordinances  have 
the  force  of  laws  passed  by  the  Legislature 
of  the  state."  In  Hopkins  v.  Mayor  of  Swan- 
sea, 4  M.  &  W.  621,  640,  Lord  Abinger  said: 
"The  by-law  has  the  same  effect  within  its 
limits,  and  with  respect  to  persons  upon 
whom  it  lawfully  operates,  as  an  act  of 
Parliament  has  upon  the  subjects  at  large." 
It  would  be  unfortunate,  if  not  wholly  In- 
consonant with  the  character  of  a  local  law, 
that  the  question  as  to  its  validity  should, 
in  suits  for  its  enforcement,  become  a  mixed 
matter  of  law  and  fact,  to  be  sometimes  up- 
held by  juries  and  sometimes  overthrown  by 
them,  and  that  shifting  local  conditions 
should  be  an  element  to  be  considered  in 
determining  its  validity  at  different  times. 
It  may  be  that  some  ordinances  might  be 
overthrown  by  averment  and  proof  manifest- 
ing that  in  their  actual  application,  although 
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fair  upon  their  face,  they  were  plainly  cal- 
culated to  deprive  arbitrarily  a  citizen  or  a 
class  of  citizens  of  some  fundamental  right 
The  case  of  Ylck  Wo  v.  Hopkins,  118  U. 
S.  356,  6  Sup.  Ct.  1064,  30  L.  Ed.  220,  may 
possibly  carry  with  it  this  intimation,  and 
this  would  perhaps  be  a  proper  holding  in 
some  extreme  cases  if  rights  guarantied  In 
the  very  structure  of  government  are  to  be 
upheld  as  against  the  forms  of  law;  but  it 
would  take  a  stronger  case  than  the  one  at 
bar  to  induce  us  to  hold  that  extrinsic  facts 
could  be  averred  and  proved  to  show  that  a 
scheme  of  classification,  devised  by  a  city 
council  for  the  purposes  of  taxation,  imping- 
ed upon  constitutional  right. 

The  power  to  enact  the  particular  ordi- 
nance, if  it  exists  at  all,  must  be  said  to  be 
by  virtue  of  the  act  of  March  2,  1897  (Laws 
1897,  p.  113,  c.  70),  which  purports  to  grant 
to  Incorporated  cities  generally  the  power 
to  "license,  tax  and  regulate  vehicles."  The 
prohibition  of  section  22  of  article  4  of  the 
state  Constitution  seems  to  be  directed  In 
terms  to  the  enactment  of  statutes  upon  a 
certain  class  of  subjects,  but  even  If  the 
prohibition  extends  to  ordinances  providing 
for  taxation,  since  the  power  to  tax  on  the 
part  of  the  mimlclpallty  Is  a  derivative  one, 
we  do  not  think  that  a  classification  that  may 
be  otherwise  upheld  as  within  the  scope  of 
the  power  to  classify  in  the  selection  of  the 
subjects  of  taxation  offends  against  said  sec- 
tion.    See  Palmer  v.  Stumph,  29  Ind.  329. 

As  to  the  matter  of  bicycles,  it  might  be 
admitted  that  the  ordinance  was  invalid, 
without  afCectlng  the  other  provisions  there- 
of; but,  as  the  averment  is  that  nearly  all 
of  the  plaintiffs  own  bicycles,  we  think  that 
this  objection  may  be  disposed  of  by  the 
suggestion  that  a  cause  of  action  is  not 
shown  in  all  of  the  appellants  in  this  particu- 
lar. It  may  also  be  suggested  that  it  is  not 
averred  that  any  of  said  bicycles  are  used 
upon  the  streets  of  said  city,  so  as  to  be 
subject  to  the  tax.  It  was  held  In  City  of 
Terre  Haute  v.  Kersey,  supra,  that  the  ordi- 
nance In  question  was  a  taxing  ordinance. 
For  this  reason  we  have  no  occasion  to  con- 
sider the  power  of  the  city  to  license  and 
regulate  vehicles  under  the  act  of  1897. 

Judgment  afiSrmed. 


(31  Ind.  App.  £85) 

JOHN  O.  GROUB  OO.  ▼.  SMITH. 

(Appellate  Court  of  Indiana,  Division  No.  2. 
Nor.  24,  1903.) 

HUSBAND  AND  WIPE  —  MARRIED  WOMEN  — 
PROMISSORY  NOTES  —  INDORSEMENT  FOR 
BENEFIT  OF  HUSBAND— SURETYSHIP— LIABIL- 
ITY. 

1.  Under  Bums'  Rev.  St.  1901,  {  6964  (Hor- 
ner's Rev.  St.  1901,  S  5119),  providing  that  a 
married  woman  shall  not  contract  as  surety  in 
any  manner,  and  such  a  contract  as  to  her 
shall  be  void,  whether  a  married  woman  is  prin- 
cipal or  surety  will  be  determined  not  from  the 
form  of  the  contract,  but  upon  the  fact  wheth- 
er the  wife  did  or  was  to  receive  in  person  or  in 


benefit  to  her  estate  the  consideration  on  which 
the  contract  rests. 

2.  Under  said  section,  where  the  facts  set  out 
in  the  answer'of  defendant,  a  married  woman, 
showed  that  the  indorsement  by  her  of  the  note 
sued  on  was  solely  for  her  husband's  benefit, 
and  that  the  consideration  in  no  way  moved 
to  her  or  for  her  benefit,  she  was  the  surety 
of  her  husband,  and  not  liable. 

Appeal  from  Orcult  Court,  Lawrence  Coun- 
ty; W.  H.  Martin,  Judge. 

Action  by  the  John  C.  Groub  Company 
against  Zlpporah  Smith.  Judgment  for  de- 
fendant, and  plaintiff  appeals.  Transferred 
from  the  Supreme  Court.    Aflb*med. 


Brooks  and  Brooks,  for  appellant. 
Dye  and  W.  R.  Martin,  for  appellee. 


R  K. 


COMSTOCK,  J.  Appellant  brought  this  ac- 
tion against  appellee  upon  her  Indorsement  to 
appellant  of  a  promissory  note  In  her  favor 
not  payable  In  bank.  The  complaint  'was  In 
two  paragraphs.  The  first  alleged:  That  on 
the  7th  of  July,  1900,  one  Ell  Klnser.  by  his 
promissory  note,  promised  to  pay  defendant 
$353.28.  That  before  maturity  the  defendant, 
for  value  received,  by  Indorsement  In  writing, 
assigned  said  note  to  plaintiff.  That  on  the 
8d  day  of  May,  1901,  plaintiff  brought  his  suit 
on  said  note  against  said  Klnser  In  the  circuit 
court  of  Lawrence  county,  being  the  county 
wherein  said  maker  then  resided.  On  the  24th 
day  of  September,  1901,  said  action  was  tried, 
and  determined  by  said  court,  and  Judgment 
rendered  against  this  plaintiff  for  costs,  and 
that  be  take  notliing  by  said  suit  That  said 
note  had  been  executed  without  any  consid- 
eration, of  which  fact  the  plaintiff  had  no 
knowledge  until  said  action  was  tried  and  de- 
termined adversely  to  It  In  said  coiu-t.  That 
defendant  was  a  party  to  said  action,  and  had 
due  notice  thereof  and  of  the  defense  made 
in  said  action.  That  there  is  due  and  unpaid 
the  plaintiff  on  said  note  and  on  said  Indorse- 
ment the  sum  of  $200,  etc.  The  second  para- 
graph omits  the  allegation  contained  In  the 
first  "that  said  note  was  executed  without 
any  consideration,  of  which  plaintiff  had  no 
knowledge  until  said  action  was  tried  and  de- 
termined," and  contains  the  following  aver- 
ment not  in  the  first  paragraph:  "That  said 
note  was  fully  paid  before  Indorsement  to  this 
plaintiff,  of  which  fact  plaintiff  had  no  knowl- 
edge." Said  paragraphs  are  In  other  aver- 
ments identical.  Appellee  answered  in  six 
paragraphs,  each  addressed  separately  to  each 
paragraph  of  the  complaint,  the  first  being  a 
general  denial;  the  second  that  the  indorse- 
ment was  without  any  consideration  whatever: 
third,  payment  prior  to  the  bringing  of  this 
action;  fourth,  that  atthe  alleged  date  of  said 
indorsement  plaintiff  was,  and  still  Is.  a  mar- 
ried woman,  the  wife  of  BIza  Smith;  that  the 
note  was  Indorsed  by  her,  and  delivered  to  said 
plaintiff  in  payment  of  a  debt  of  her  husband 
to  Smith;    that  no  part  of  the  consideration 


f  2.  See  Husband  and  Wife,  vol.  26,  Cent.  Dig-  !S 
350,  630. 
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of  said  indorsement  moved  to  her,  nor  did  she 
derive  in  any  way  the  benefit  of  any  part  of 
the  consideration  thereof;  that  said  Indorse- 
ment was  solely  for  the  debt  of  her  husband, 
of  which  plaintiff  bad  notice  at  the  time  of 
said  Indorsement.  The  fifth  paragraph,  In  ad- 
dition to  the  averments  of  the  fourth,  alleges 
that  said  note  was  not  payable  in  bank;  that 
the  same  had  been  fully  paid  except  $85;  that 
after  the  Indorsement  of  the  same  a  suit  was 
brought  on  said  note  by  plaintiff  herein 
against  the  maker,  £01  Klnser,  and  that  in  an- 
swer to  said  complaint  the  maker  pleaded  a 
set-off  of  $85,  which  set-off  was  sustained  on 
the  trial  of  said  cause;  that  the  existence  of 
said  set-off  was  known  to  plaintiff  at  the  time 
of  said  Indorsement,  and  that  the  same  was  ac- 
cepted by  plaintiff  with  full  knowledge  of  the 
fact  that  the  maker  of  the  note  claimed  said 
set-off.  The  sixth  paragraph,  payment  to 
plaintiff  before  the  bringing  of  the  suit,  ex- 
cepting $85.  Appellant  replied  in  two  para- 
graphs, the  second  l)elng  a  general  denial.  To 
the  first  appellee  successfully  demurred.  A 
trial  resulted  In  a  finding  and  Judgment  In 
favor  of  appellee  for  costs. 

The  assignment  of  error  challenges  the  ac- 
tion of  the  court  in  overruling  appellant's  de- 
murrer to  the  fourth  and  fifth  paragraphs  of 
answer  and  sustaining  the  demurrer  to  the 
first  paragraph  of  appellant's  reply.  Said  first 
paragraph  of  reply  is  as  follows:  "That  one 
EU  Kinser  on  the  7th  day  of  July,  1900,  was 
the  owner  of  certain  real  estate  of  the  net 
value  above  incumbrances  of  $2,786.72.  That 
one  Elza  Smith,  mentioned  in  said  paragraph 
of  answer,  the  husband  of  defendant,  was  the 
owner  of  a  stock  of  goods  of  the  value  of 
$3,140.  That  on  said  day  the  said  Elza  and 
said  £11  exchanged  said  property,  whereby 
there  was  a  difference  due  said  Elza  Smith  of 
$353.28,  for  which  the  said  Kinser  executed 
the  note  mentioned  in  plaintiff's  complaint. 
That  the  said  Elza,  at  the  request  of  the  de- 
fendant herein,  caused  the  conveyance  of  said 
real  estate  to  be  made  to  the  defendant,  and 
caused  said  Kinser  to  execute  to  this  defend- 
ant the  note  sued  on.  All  of  which  was  ac- 
cordingly done.  Said  Elza  Smith  was  indebt- 
ed to  plaintiff  on  account  of  goods  sold  him  In 
the  sum  of  $353.28,  whereupon,  and  after  said 
date,  but  before  the  maturity  of  said  note,  the 
defendant,  in  payment  of  said  indebtedness, 
and  In  consideration  that  plaintiff  would  dis- 
charge the  said  Indebtedness  and  release  the 
said  Elza  Smith,  indorsed  the  said  note  to 
plaintiff.  But  plaintiff  says  that  said  note  has 
been  fully  paid  to  defendant  l>efore  said  in- 
dorsement, of  which  plaintiff  had  no  knowl- 
edge until  the  trial  of  the  cause  described  In 
the  complaint  herein." 

Burns'  Bev.  St  1901,  i  6964  (Horner's  Rev. 
St.  1901,  8  5119),  reads:  "A  married  woman 
Shan  not  enter  into  any  contract  of  suretyship 
whether  as  endorser,  guarantor  or  In  any  oth- 
er manner;  and  such  contract  as  to  her  shall 
be  void."  The  statute  recognizes  the  fact  that 
one  may  assume  the  relation  of  surety  to  a 


contract  in  the  form  of  guaranty  and  indorse- 
ment and  In  other  ways.  It  declares  the  con- 
tract of  suretyship  of  a  married  woman  ex- 
ecuted In  any  manner  as  invalid.  An  Indorser 
of  a  promissory  note  warrants  that  it  is  a 
genuine  and  valid  note,  and  that  the  maker  Is 
able  to  pay  It.  Baldwin  v.  Threlkeld,  8  Ind. 
App.  313,  34  N.  B.  851,  35  N.  E.  841;  Clark  v. 
Trueblood,  16  Ind.  App.  98,  44  N.  E.  679; 
Nicbol  V.  Hays,  20  Ind.  App.  369,  50  N.  B. 
768.  By  the  contract  of  suretyship  the  surety 
engages  to  be  answerable  for  the  debt  of  an- 
other. Whether  a  married  woman  la  principal 
or  surety  will  be  determined  not  from  the 
form  of  the  contract,  nor  from  the  basis  upon 
which  the  transaction  was  had,  but  from  the 
inquiry  was  the  wife  to  receive  In  person  or 
in  benefit  to  her  estate,  or  did  she  receive  the 
consideration  upon  which  the  contract  rests? 
Yogel  T.  Lelchner,  102  Ind.  65,  1  N.  B.  554; 
Field  T.  Noblett,  154  Ind.  357,  56  N.  K  841; 
Nixon  v.  Whltely,  Fasler  &  Kelly  Co.,  120  Ind. 
360,  22  N.  B.  411;  Vorels  v.  Nussbaum,  131 
Ind.  267,  81  N.  Bi  70,  16  L.  R.  A.  45;  Cook  v. 
Buhrlage  and.  Sup.)  64  fi.  B.  608.  The  facts 
set  out  la  said  fourth  paragraph  show  that  the 
indorsement  was  solely  for  the  benefit  of  the 
husband  of  api)ellee;  that  the  consideration  in 
no  way  moved  to  her  or  for  her  benefit  '  Un- 
der the  definition  given  by  the  decisions  dted 
she  was  the  surety  of  her  husband.  The  Sn- 
preme  Court  in  Nixon  v.  Whltely,  Fasler  & 
Kelly  Co.,  supra,  say:  "It  Is  not  to  be  over- 
looked that  this  section  (section  5119,  Rev.  St 
1881;  section  6964,  Bums'  Rev.  St  1901)  ex- 
pressly prohibits  a  married  woman  from  being 
either  a  guarantor  or  Indorser;  thus  Interpret- 
ing the  statute  as  meaning  that  a  contract  of 
indorsement  Is  one  of  surety.  The  considera- 
tion for  the  indorsement  is  averred  In  the  re- 
ply to  be  the  discharge  of  a  debt  of  her  hus- 
band, Elza  Smith,  the  appellant.  The  con- 
sideration did  not  in  any  way  move  to  her  or 
to  the  benefit  of  her  estate.  We  find  no  er- 
ror. 
Judgment  afibmed. 


(SI  Ind.  App.  660) 
GEORGE  et  al.  v.  HURST. 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Nov.  24,  1903.) 

EVIDENCE— HEARSAY— WITNESSES— LAWYER'S 
CLIENT— PRIVILEXJBD  COM.MUNICATION. 

1.  In  an  action  on  a  note,  defended  on  the 
ground  that  plaintiff  was  not  the  owner  thereof, 
a  letter  to  defendant,  written  by  a  third  per- 
son, who  defendant  alleged  was  the  owner,  but 
under  whom  plaintiff  did  not  claim,  is  hearsay 
and  inadmissible. 

2.  Under  Barns'  Rev.  St.  1901,  S  505,  subd. 
3,  prorlding  that  attorneys  shall  not  be  com- 
pelled to  te^ify  to  confidential  communications 
made  to  them  profesBionally,  defendant  in  an 
action  on  a  note  defended  on  the  ground  that 
plaintiff  was  not  the  owner  thereof  cannot  be 
compelled  to  testify  when  she  told  her  attor- 
neys that  the  note  belonged  to  some  one  else. 

Appeal  from  Circuit  Court,  Sullivan  Coun- 
ty; O.  B.  Harris,  Judge. 
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Action  by  Dennis  Harst  against  Flora 
George  and  another.  Judgment  for  plaintiff, 
and  defendants  appeal.    Reversed. 

S.  R.  Hamill,  A.  J.'  Kelley,  and  Buff  & 
Stratton,  for  appellants.  Hughes  &  Cald- 
-vcell,  G.  D.  Hunt,  J.  O.  Piety,  and  Hays  & 
Hays,  for  appellee. 

COMSTOCK,  J.  This  action  was  Insti- 
tuted in  tlie  Vigo  circuit  court  by  the  appellee 
agatnst  tbe  appellants  upon  a  promissory 
note  for  $450,  claimed  to  have  been  executed 
by  appellants  to  the  appellee.  To  the  com- 
plaint the  appellant  Flora  Geca-ge  filed  an 
answer  in  two  paragraphs;  in  tbe  first  plead- 
ing want  of  consideration,  in  tbe  second  non 
est,  factum.  The  appellant  Alice  Hunter 
filed  her  separate  answer  in  three  para- 
graphs; In  the  first  pleading  want  of  consid- 
eration; in  tbe  second  tbat  she  executed  the 
'  note  as  surety  for  ber  codefendant  Flora 
George,  and  received  no  consideration  there- 
for, and  tbat  at  the  time  she  so  executed  said 
note  she  was,  and  still  is,  a  married  woman; 
in  tbe  third  non  est  factum.  Appellee  re- 
plied to  the  separate  answer  of  Flora  George 
by  a  general  denial,  and  to  the  separate  an- 
swer of  Alice  Hunter  be  filed  two  paragraphs 
of  reply.  The  first  Is  a  general  denial.  In 
the  second  be  admits  that  at  tbe  time  said 
Alice  Hunter  signed  the  note  sued  on-  she 
was,  and  still  is,  a  married  woman,  but  tbat 
the  note  was  executed  as  evidence  of  a  loan 
of  money  made  by  blm  and  paid  to  her  at  tbe 
time  for  her  own  use  and  benefit  At  this  stage 
of  tbe  proceedings  tbe  venue  was  changed 
from  the  Vigo  circuit  court  to  the  Sullivan 
circuit  court,  in  which  last-named  court  tbe 
appellants  filed  a  Joint  answer,  in  which  they 
alleged,  in  substance,  tbat  at  tbe  time  they 
signed  tbe  note  one  Wright  L.  Kidder  was 
alive;  tbat  a  note  was  signed  by  the  appel- 
lants, with  the  name  of  the  payee  left  blank, 
at  the  request  of  the  said  Wright  L.  Kidder; 
tbat  said  note  was  executed  in  consideration 
of  the  sum  of  $450,  money  advanced  to  the 
appellant  Flora  George  by  the  said  Wright 
L.  Kidder;  that  said  Flora  George  was  prin- 
cipal in  said  note,  and  tbe  said  Alice  Hunter 
surety  thereon;  that  subsequent  to  the  sign- 
ing of  said  note  tbe  name  of  appellee  was 
written  In  said  note  without  the  knowledge 
or  consent  of  the  appellants.  The  said  Joint 
answer  further  alleges  that  on  the  8tb  day  of 
August,  1901,  Wright  L.  Kidder  departed 
this  life,  leaving  as  his  only  heirs  at  law  his 
widow,  Elizabeth  Kidder,  and  two  sous, 
Frank  L.  and  Edson  W.;  that  Edson  W.  and 
Elizabeth  Kidder  were,  by  the  Vigo  circuit 
court,  duly  appointed  administrator  and  ad- 
ministratrix of  tbe  estate  of  said  Wright  L. 
Kidder;  tbat  said  estate  has  been  finally  set- 
tled, and  the  administratrix  and  administra- 
tor finally  discharged;  that  all  the  debts  of 
said  estate  have  been  fully  paid;  tbat  on  tbe 
11th  day  of  January,  1902,  Edson  W.  Kidder 
departed  this  life,  leaving  as  his  only  heirs 


at  law  his  widow,  Kate  Kidder,  and  two  cUl- 
dren,  Katherine  and  ISIargaret;  tbat  Kate 
Kidder  has  been  duly  appointed  administra- 
trix of  tbe  estate  of  Edson  Kidder,  and  said 
estate  is  now  pending  settlement  in  the  Vigo 
circuit  court.  Appellee  replied  to  the  joint 
answer  by  general  denial.  A  trial  by  the 
court  without  the  Intervention  of  a  jury  re- 
sulted in  a  Judgment  in  favor  of  the  appellee 
for  1624.80.  The  overruling  of  appellants' 
motion  for  a  new  trial  is  tbe  only  error  as- 
signed. 

Tbe  first  reason  for  a  new  trial  discussed 
Is  tbe  exclusion  as  evidence  of  an  envelope 
addressed  to  Flora  George,  Indianapolis,  Ind.. 
with  post  mark  dated  June  27,  18&7;  tbe  sec- 
ond, exclusion  of  the  letter  identified  by  ap- 
pellant as  the  one  received  by  due  course  of 
mall,  and  Inclosed  in  said  envelope  addressed 
to  ber  at  Indianapolis,  at  which  place  she 
was  then  residing.  It  appears  from  the  evi- 
dence that  appellee  introduced  appellant 
George  to  one  Wright  L.  Kidder,  by  whom 
he  had  been  formerly  employed.  The  testi- 
mony tends  strongly  to  show  that  subse- 
quently, for  a  number  of  years,  improper  re- 
lations existed  between  said  Kidder  and  said 
George.  The  testimony  also  tends  strongly 
to  show  that  in  delivering  the  money  for 
which  the  note  in  suit  was  executed,  appellee 
was  acting  as  the  agent  of  Kidder,  and  re- 
tained $50  out  of  tbe  $450  furnished  by  Kid- 
der for  procuring  tbe  money.  Appellant 
George  testified  tbat  appellee  told  her  that 
Kidder  was  going  to  get  ber  tbe  money;  that 
subsequently  it  was  done,  .and  the  note  which 
appellee  testified  had  been  filled  out  by  Kid- 
der was  signed;  that  when  the  note  was 
signed  it  did  not  contain  the  date  of  pay- 
ment nor  the  name  of  the  payee.  Appellant 
Hunter  testified  that  she  could  not  read  nor 
write.  She  signed  the  note  with  a  cross- 
mark.  They  both  testified  that  when  the 
note  was  presented  for  signature  appellee  told 
them  it  was  not  necessary  that  It  should  have 
the  time  of  payment  or  the  name  of  the  pay- 
ee, that  he  only  wanted  their  signatures  tbat 
Mr.  Kidder  might  know  that  he  (appellee) 
had  delivered  the  money.  Appellants  testi- 
fied that  appellant  Hunter  got  no  part  of  the 
money,  and  signed  the  note  as  surety  for  ap- 
pellant George.  Appellants  were  married 
women.  There  was  a  confiict  in  the  testimo- 
ny as  to  the  condition  of  tbe  note  when  it  was 
signed,  as  to  the  amount  of  the  money  paid 
over,  and  to  whom  it  was  delivered.  Appel- 
lants testified  that  the  money  was  delivered 
to  Mrs.  George;  appellee,  that  $200  of  It  was 
given  to  Mrs.  George  and  $200  to  Mrs.  Hunt- 
er. Upon  appellee's  own  testimony  appellant 
Hunter  was  surety  for  $200  of  the  consider- 
ation of  tbe  note.  The  letter  sought  to  be 
introduced  was  not  signed,  but  Mrs.  George 
testified  that  the  address  on  said  envelope 
was  In  the  handwriting  of  Kidder.  The  let- 
ter tended  to  show  tbat  tbe  writer  had  fur- 
nished the  money,  and  was  the  owner  and 
bolder  of  tbe  note  In  question.    Appellants 
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conteod  that  tbe  letter  should  have  been  ad- 
mitted In  evidence  as  "a  declaration  In  dis- 
paragement of  the  title  of  the  declarant"  and 
tor  the  purpose  of  showing  that  appellee  was 
the  agent  of  Kidder.  We  think  It  was  not 
competent  for  either  reason.  Kidder  was  not 
a  party  to  the  action,  and  appellee  was  not 
claiming  under  blm.  Tbe  letter  amounted  to 
no  more  than  a  statement  of  a  third  person, 
made  ont  of  court,  not  under  oatb,  and  not 
In  the  presence  of  appellee.    It  was  bearsay. 

Exceptions  were  taken  to  the  following 
questions  put  to  the  appellant  George  on 
cross-examination,  while  testifying  as  a  wit- 
ness: "Q.  Will  yon  tell  tbe  court  whether  or 
not  before  that  time,  December  12,  1901,  you 
had  told  your  attorneys  that  this  note  be- 
longed to  Kidder?  Q.  Did  you  tell  your  at- 
torneys this  note  belonged  to  Kidder  before 
yon  swore  to  this  answer  here?  Q.  What  Is 
your  best  Judgment  as  to  whether  you  told 
yotir  attorneys  Kidder  owned  this  note  before 
or  after  you  signed  tbis  affidavit?  Q.  Did 
you  tell  youf  attorneys  this  was  Kidder's 
money  before  you  had  signed  that  answer?  Q. 
Did  you  tell  tbe  attorneys  all  about  it  before 
you  filed  tbe  answer?"  As  a  general  rule,  the 
communications  of  a  client  to  Ms  attorney 
are  privileged.  The  evidence  In  the  case  at 
bar  does  not  bring  it  within  the  exception. 
Reed  V.  Smith,  2  Ind.  160;  Borum  v.  Fonts, 
15  Ind.  60;  Bowers  v.  Briggs,  20  Ind.  139; 
Oliver  V.  Pate,  43  Ind.  132;  Ins.  Co.  v.  Wller, 
100  Ind.  92,  50  Am.  Bep.  709.  Subdivision 
3,  S  505,  Burns'  Rev.  St  1901,  provides  that 
attorneys,  as  to  confidential  commimicatlons 
made  to  them  In  the  course  of  their  profes- 
sional business  and  as  to  advice  given,  shall 
not  be  compelled  to  testify.  The  same  rule 
has  been  applied  where  the  client  was  on  the 
witness  stand.  BIgler  v.  Reyher,  43  Ind.  112; 
Hemenway  v.  Smith,  28  Vt.  701;  Bobo  v. 
Bryson,  21  Ark.  387,  76  Am.  Dec.  406.  See, 
also,  cases  collected  In  footnote  to  O'Brien  v. 
Spalding,  66  Am.  St.  Rep.,  beginning  on  page 
213;  Citizens'  Street  Railway  Co.  v.  Shep- 
herd (Ind.  App.)  65  N.  E.  765,  and  cases  cited; 
Harris  v.  Rnpel,  14  Ind.  209;  Excelsior  Mu- 
tual Soc.  V.  Riddle,  91  Ind.  84;  Ins.  Co.  v. 
Wller,  100  Ind.  92,  50  Am.  Rep.  769. 

Under  the  foregoing  and  many  other  cases 
that  might  be  cited  the  testimony  was  Incom- 
petent. The  Judgment  is  reversed,  with  In- 
structions to  sustain  the  motion  for  a  new 
trial. 

(32  Ind.  App.  t) 

TBREBA  V.  STANDARD  CABINET  MFG. 

CO.  et  al. 

(Appellate  Conrt  of  Indiana,  Division  No.  L 

Nov.  24,  1903.) 

JUDGMENT— ACTION  TO  REVIEW— LIMITATIONS 
—FRAUD— JOINDER   OF  PARTIES. 

1.  Ao  action  to  set  aside  a  judgment  render- 
ed 2^  years  previously  cannot  be  sttstained 
under  Burns'  Rev.  St.  1901,  i  399,  authorizing 
a  court  to  relieve  a  party  from  a  judgment 
taken  through  his  mistake,  sarprise,  or  excusa- 
ble neglect  on  complaint  within  2  years. 


2.  Under  the  express  prorUion  of  Burns'  Rev. 
St.  1901,  t  572,  an  application  for  a  new  trial 
for  a  cause  discovered  after  the  term  at  which 
a  judgment  was  rendered  must  be  made  within 
one  year  after  the  final  judgment. 

3.  There  being  no  fraud  in  the  method  of  pro- 
curmg  a  judgment,  it  cannot  be  set  aside  for 
fraud  in  the  controversy  adjudicated. 

4.  Under  Burns'  Rev.  St.  1901,  §  ti27  et  seq., 
authorizing  a  complaint  for  review  of  a  judg- 
ment for  new  matter  discovered  since  its  ren- 
dition, a  complaint  2%  years  after  such  rendi- 
tion does  not  show  such  diligence  as  is  required, 
though  it  states  that  the  complainant  did  not 
know  and  could  not  know  of  certain  material 
matter  at  the  time  of  the  judgment,  and  that 
he  used  due  diligence  in  filing  his  complaint  as 
soon  after  gaining  knowledge  thereof  as  pos- 
sible. 

5.  Where  a  judgment  was  rendered  against 
a  corporation  and  several  persons  individually, 
these  should  be  joined  as  parties  in  an  action 
by  a  stockholder  to  review  the  judgment. 

Appeal  from  Circuit  Court,  Miami  County; 
J.  T.  Cox,  Judge. 

Action  by  Joseph  Tereba  against  the  Stand- 
ard Cabinet  Manufacturing  Company  and  oth- 
ers. From  a  judgment  sustaining  a  demurr» 
to  the  complaint,  complainant  appeals.  Af- 
firmed. 

W.  E.  Mowbray,  for  appellant  Loveland 
&  Loveland,  for  appellees. 

BLACK,  J.  The  appellant  filea  a  complaint 
In  which  he  prayed  the  court  to  set  aside  and 
reverse  a  certain  decree,  and  all  sales,  con- 
veyances, and  transfers  made  In  virtue  of  and 
under  the  same.  A  demurrer  to  the  complaint, 
for  various  causes,  filed  by  the  Standard  Cab- 
inet Manufacturing  Company,  Jacob  Theobald, 
and  Catherine  Beck,  executrix  of  the  will  of 
John  M.  Beck,  deceased,  who  were  defend- 
ants, was  sustained,  and  tbe  ruling  is  as- 
signed as  error. 

The  complaint  showed  that  Decembff  11, 
1896,  a  decree  was  entered  by  the  court  below 
in  a  matter  then  below  that  court,  "in  which 
John  Knuchel  et  al.  were  the  plaintifCs,  and 
the  Standard  Cabinet  Manufacturing  Co.  et 
al.  were  defendants,  and  the  same  Standard 
Cabinet  Manufacturing  Company,  In  a  cross- 
complaint  filed,  were  cross-complainants,  and 
John  Knuchel  et  al.  were  cross-defendants, 
and  in  another  cross-bill  filed,  in  which  Jacob 
Theobald  et  al.  were  cross-complainants,  and 
the  Standard  Cabinet  Manufacturing  Company 
was  cross-defendant  a  certified  copy  of  said 
decree  hereto  being  attached,  and  hereby  made 
a  part  of  this  complaint  and  marked  'Exhibit 
A,'  and  the  record  thereof  marked  'Exhibit 
B,'  and  that  in  this  said  decree,  hereto  at- 
tached, certain  rights  were  established,  as 
will  more  fully  appear  In  said  certified  copy 
of  said  decree."  It  was  alleged  that  the  appel- 
lant was  a  resident  of  "this  city  and  state," 
apd  a  stockholder  of  said  company  "of  this 
city,"  a  corporation  doing  business  under  the 
laws  of  this  state;  that  the  appellant  was  not 
personally  represented  In  the  proceedings  lead- 
ing to  said  decree,  but  was  a  party  to  the  suit 
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la  bis  capacity  as  a  stoclibolder  of  that  com- 
pany; tliat  he  Is  and  was  a  party  interested 
in  the  subject-matter  of  the  proceeding;  that 
he  "did  not  make  default,  or  was  guilty  of  any 
negligence  on  ills  part  whatsoever,"  but  his 
rights  and  Interests  were  not  represented  or 
protected  by  the  default  made  by  that  com- 
pany, and  he  had  no  means  of  preventing  that 
default,  as  he  was  no  officer  of  the  corporation; 
that  he  was  greatly  wronged  and  materially 
damaged  by  the  decree;  that  be  "is  now  In  a 
position  to  introduce  new,  material  matter, 
which  he  did  not  know  of  and  could  not  know 
of  at  the  time  of  the  rendering  and  enrolling 
of  said  decree,  howeyer  vigilant  he  may  have 
been  of  his  rights  at  said  time,  and  that  this 
said  miowledge  was  conveyed  to  him  a  very 
short  time  preceding  the  filing  of  this  com- 
plaint; and  that  your  complainant  used  due 
negligence  In  filing  this  complaint  as  soon  after 
gaining  said  knowledge  as  It  was  possible  for 
him  to  do."  It  was  further  alleged  "that  this 
new  matter  Is  of  such  a  nature  as  to  ma- 
terially affect,  alter,  and  change  the  rights  and 
Interests  as  they  were  adjudicated  in  said  de- 
cree"; that,  upon  information,  he  "verily  and 
truly  believes  that  the  following  matters  not 
brought  out  In  the  proceedings  heretofore  men- 
tioned are  facts."  It  is  then  stated  that  a 
contract  filed  with  the  cross-bill  in  said  pro- 
ceeding by  Jacob  Theobald  and  John  H.  Beck, 
which  purported  to  be  an  agreement  between 
them  and  said  company,  was  obtained  on  a 
false  pretense,  for  the  malicious  and  unlawful 
purpose  of  wrecking  that  company,  and  was 
obtained  without  the  consent  of  the  majority 
of  the  directors  of  the  company,  as  Its  by-laws 
and  constitution  provided  in  case  of  any  trans- 
fer, bargain,  or  sale  of  any  property  of  the 
corporation.  It  was  further  alleged,  upon  in- 
formation, tliat  John  Knuchel,  one  of  the  di- 
rectors of  the  company,  was  wrongfully  and 
unlawfully  coerced  by  Theobald  and  Beck  Into 
transferring  to  Theobald  the  Interest  of  Knu- 
chel in  certain  mortgages  upon  the  property 
of  the  corporation,  as  appears  In  the  decree, 
which  transfers  were  made  without  any  valu- 
able or  other  consideration;  that  certain 
stockholders  named,  being  John  Knuchel  and 
22  other  persons,  not  parties  to  the  suit  at 
bar,  were  wrongfully  and  maliciously  coerced 
by  Theobald  and  Beck,  defendants,  into  trans- 
ferring said  stockholders'  stocks,  or  a  jwrtlon 
thereof,  amounting  to  more  than  30  shares,  or 
thereabouts,  to  Theobald,  which  transfer  was 
not  In  accordance  with  a  provision  of  the  by- 
laws set  out,  to  the  effect  that  no  person  should 
hold  more  than  10  shares  of  stock,  and  that 
no  transfer  or  sale  of  stock  should  be  valid 
unless  made  on  the  books  of  the  corporation, 
and  no  person  should  be  permitted  to  sell,  as- 
sign, or  transfer  his  stock  while  owing  the 
corporation  any  amount.  It  was  further  al- 
leged that  the  defendants  in  this  action  will- 
fully and  fraudulently  changed  the  entries  In 
the  books  of  the  corporation  so  as  to  make  it 
appear  to  be  Insolvent;  that  they  credited 
themselves,  by  fraudulent  entries  In  the  com- 


pany's books,  to  amounts  to  which  they  were 
not  entitled,  with  the  fraudulent  inteot  to  de- 
fraud the  stockholders  of  certain  amounts  of 
money;  that  the  goods  shipped  by  the  corpora- 
tion amounted  to  $32,000  in  18S)5,  whereas  the 
ledger  only  showed  $22,000,  which  latter 
amount'  was  given  by  the  defenaants  herein 
upon  accounting;  that  the  account  of  a  stock- 
holder not  named,  and  not  a  party  to  the  case 
at  bar,  was  given  by  the  defendants  as  de- 
linquent, when,  in  1898,  "upon  another  trial 
before  another  coiurt,"  It  was  proved  that  tbe 
stock  of  tliat  stockholder  was  all  paid  up: 
that  the  liabilities  of  the  corporation  amounted 
to  $8,800  for  the  years  1895  and  1896,  bat  the 
defendants  fraudulently  and  willfully  changed 
the  books  of  the  corporation  to  make  tbt:- 
amount  of  $8,800  read  for  the  year  1895,  and 
$12,000  for  1896,  thereby  causing  the  damage 
of  the  appellant  and  the  other  stockholders  to 
the  latter  amount  It  was  alleged  that  tbe 
aforesaid  fraudulent  transactions  of  the  de- 
fendants were  not  known  to  the  appellant  at 
the  entering  of  the  Judgment,  or  when  the 
cause  of  Knuchel  against  the  Standard  Cabinet 
Manufacturing  Company  et  al.  was  heard,  and 
could  not  have  been  known  to  him,  and  this 
suit  was  begun  "as  soon  as  practical"  after 
said  facts  became  known  to  the  appellant. 

The  case  before  us  was  commenced  more 
than  Z'A  years  after  the  rendition  of  tbe  judg- 
ment herein  questioned.  This  cannot  be  re- 
garded as  a  suit  to  relieve  a  party  from  a 
judgment  taken  against  him  through  his  mis- 
take. Inadvertence,  surprise,  or  excusable  neg- 
lect, under  section  399,  Bums'  Rev.  St.  1901. 
which  provides  for  such  relief  on  complaint 
or  motion  filed  within  two  years. 

Nor  can  it  be  upheld  as  an  application  for  a 
new  trial  for  cause  discovered  after  the  term 
at  which  the  verdict  or  decision  was  rendered, 
under  section  572,  Burns'  Rev.  St.  1901,  which 
provides  for  such  application  by  complaint  filed 
not  later  than  the  second  term  after  the  dis- 
covery; the  application,  by  the  terms  of  the 
statute,  not  to  be  made  more  than  one  year 
after  the  final  judgment  was  rendered. 

It  cannot  be  treated  as  a  suit  to  set  aside 
a  Judgment  for  fraud,  because,  if  for  no  other 
reason,  the  allegations  by  which  it  Is  sought  tn 
charge  fraudulent  conduct  relate  to  matters 
which,  if  of  any  avail,  would  constitute  only 
grounds  of  relief  to  be  set  up  and  litigated  In 
the  cause  in  which  the  Judgment  was  ren- 
dered, and  which  are  now  urged  because,  if 
set  up  In  that  case,  they  would  have  induced 
a  result  different  from  the  Judgment  rendered. 
There  is  no  charge  of  fraud  relating  to  any 
act  In  securing  Jurisdiction,  or  to  anythins 
done  concerning  the  Judicial  proceeding  which 
would  be  a  fraud  by  which  tlte  Judgment  was 
obtained;  but  the  conduct  charged  was  con- 
nected with  transactions  involved  in  the  litiga- 
tion, and  to  be  remedied  by  being  set  np 
therein. 

The  proceeding  seems  to  have  been  intended 
as  one  for  the  review  of  the  former  judgment, 
for  material  new  matter  discovered  since  th« 
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rendition  thereof,  under  section  627  et  seq., 
Burns'  Bev.  St  1901.  In  the  exhibit  filed  with 
the  complaint,  it  appears  as  a  port  of  the 
former  adjudication  that  personal  Judgments 
were  rendered  against  a  number  of  persons 
who  are  not  made  parties  to  this  proceeding. 
Some  of  the  specifications  of  reasons  In  the 
demurrer  related  to  the  failure  to  malce  these 
persons  parties  to  this  salt.  We  think  the  com- 
plaint falls  to  show  such  diligence  on  the  part 
of  the  appellant  as  is  required  of  one  who 
seeks  to  review  a  Judgment  for  new  matter 
discovered  after  its  rendition.  The  require- 
ments in  this  respect  are  very  well  established. 
We  do  not  deem  it  proper  to  take  space  for  dis- 
cussion of  this  or  other  features  of  the  plead- 
ing. The  persons  against  whom  ttie  judgment 
was  rendered,  above  mentioned,  who  were  not 
made  parties,  had  such  an  interest  in  the  cause 
that  they  should  have  been  brought  before  the 
court. 
Judgment  afibrmed. 


(31  Ind.  App.  673) 

DUNN  et  al.  v.  DILKS. 

(Appellate  Court  of  Indiana,  Division  No.  i. 

Nov.  24,  1903.) 

JUDGMENTS— MERGER  —  REVIVAL  —  SCIRE    FA- 
CIAS—ACTION ON  FOREIGN  JUDGMENT— 
J  URISDICTION— COMITY. 

1.  Where  judgment  was  recovered  on  a  note 
wliich  was  thereafter  revived  by  several  writs 
of  scire  facias,  the  note  was  merged  into  the 
original  judgment,  and  that  judgment  into  each 
succeeding  one  as  the  same  was  entered  in  pur- 
suance of  the  writ. 

2.  A  suit  cannot  be  maintained  in  Indiana  on 
the  doctrine  of  comity,  on  a  judgment  recov- 
ered in  Pennsylvania  without  personal  service 
on  or  appearance  by  the  defendant  on  returns 
of  nihil  to  two  successive  writs  of  scire  facias 
issued  to  revive  a  previous  judgment  of  the 
Pennsylvania  courts,  where  uie  defendant  at 
the  time  of  the  issue  of  the  writs  was  a  non- 
resident of  the  state  of  Pennsylvania,  and  out 
of  the  jurisdiction  of  the  court  rendering  the 
judgment. 

Appeal  from  Circuit  Court,  Marlon  Coun- 
ty;  H.  C.  Allen.  Judge. 

Action  by  B.  W.  Dunn  and  others  against 
Eleanora  Dllks,  as  executrix,  etc.  From  a 
Judgment  in  favor  of  defendant,  plaintiffs  ap- 
peal.   Affirmed. 

Ayres,  Jones  &  Hollett,  O.  W.  Blair,  and 
J.  H.  Osmer  &  Sons,  for  appellants.  Gavin  & 
Davis,  for  appellee. 

WILEY,  P.  J.  A  demurrer  for  want  of  suf- 
ficient facts  was  sustained  to  appellants' 
amended  complaint,  and,  they  refusing  to 
plead  over.  Judgment  was  rendered  against 
them  for  costs.  Overruling  their  demurrer 
to  the  amended  complaint  is  assigned  as  er- 
ror. The  complaint,  together  with  the  ex- 
hibits and  exemplifications,  is  voluminous, 
but  the  facts  as  stated  in  the  complaint  upon 
which  the  decision  must  rest  may  properly 
be  stated  in  few  words.  On  August  11,  1871, 
the  deceased,  John  H.  Dilks,  and  Roliert  Sut- 
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ton  executed  their  joint  note,  payable  to 
James  S.  McCray,  now  deceased,  due  90 
days  after  date,  for  $1,025.  This  note  con- 
tained the  following  clause:  "And  we  empow- 
er any  attorney  of  record  In  this  common- 
wealth, or  elsewhere,  to  appear  for  us  and 
confess  Judgment  against  us  for  the  above 
sum,  together  with  the  10  per  cent,  additional, 
with  cost  of  suit,  release  of  errors  and  with- 
out stay  of  execution."  The  note  shows  on 
its  face  that  It  was  executed  In  the  com- 
monwealth of  Pennsylvania.  At  the  time 
of  the  execution  of  said  note  there  was,  and 
ever  since  has  been,  in  force  in  the  common- 
wealth of  Pennsylvania,  the  following  statute: 
"It  shall  be  the  duty  of  the  prothonotary  of 
any  court  of  record  within  this  common- 
wealth on  the  application  of  any  person  be- 
ing the  original  bolder,  or  assignee  of  such 
holder,  of  a  note,  bond  or  other  instrument 
of  writing  In  which  Judgment  is  confessed, 
or  containing  a  warrant  for  an  attorney  of 
law  or  other  person,  to  confess  judgment, 
to  enter  Judgment  against  the  person  or  per- 
sons who  executed  the  same,  for  the  amount 
which,  from  the  face  of  the  instrument,  may 
appear  to  be  due,  without  the  agency  of  an 
attorney,  a  declaration  filed  with  such  stay  of 
execution  as  may  be  therein  mentioned  for 
the  fee  of  one  dollar,  to  be  paid  by  the  de- 
fendant, party  entering  In  his  docket  the  date 
and  tenor  of  the  instrument  of  writing  on 
which  the  Judgment  may  be  filed,  which  shall 
have  the  same  force  and  effect  as  if  the  dec- 
laration had  been  filed,  and  Judgment  been 
confessed  by  an  attorney  or  Judgment  been 
obtained  in  open  court,  and  in  term  time." 
The  note  referred  to  was  not  paid  at  maturi- 
ty, and  on  the  20th  day  of  August,  1872,  the 
holder  of  the  note  presented  it  to  a  prothono- 
tary of  the  court  of  common  pleas  of  Craw- 
ford county,  in  the  commonwealth  of  Penn- 
sylvania, and  such  prothonotary  entered  Judg- 
ment thereon  against  the  makers.  On  the 
11th  day  of  October,  1876,  the  Judgment  so 
entered  had  not  been  satisfied,  and  on  that 
date  it  was  transferred  to  the  court  of  com- 
mon pleas  of  Venango  county.  In  said  state, 
in  accordance  with  the  statute  then  In  force, 
which  statute  Is  as  follows:  "In  addition  to 
the  remedies  now  provided  by  law,  here- 
after, any  judgment  in  any  district  court, 
or  court  of  common  pleas  of  Pennsylvania, 
may  be  transferred  from  the  court  In  which 
they  are  entered,  to  any  other  district  court, 
or  court  of  common  pleas  in  this  common- 
wealth, by  filing  of  record  in  said  other  court 
a  certified  copy  of  the  whole  record  In  the 
case.  And  any  prothonotary  receiving  such 
certified  copy  of  record.  In  any  case  In  which 
Judgment  has  been  entered  by  another  court 
or  in  another  court  by  transcript  from  Jus- 
tices of  the  peace,  shall  file  the  same,  and 
forthwith  transcribe  the  docket  entry  there- 
of Into  his  own  docket;  and  the  case  may 
then  be  proceeded  In  and  the  Judgment  and 
costs  collected  by  executions,  bill  of  discov- 
ery or  attachment,  as  prescribed  by  the  act 
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entitled  'An  act  relating  to  executions,'  pass- 
ed the  16th  day  of  June,  1S36;  and  as  to  lien, 
revlrals,  executions,  and  so  forth,  it  shall 
have  tlie  same  force  and  effect,  and  no  other, 
as  if  the  judgment  had  been  entered,  or  the 
transcript  been  originally  filed  in  the  same 
court  to  which  it  has  thus  been  transferred." 
On  the  11th  day  of  August,  1871,  there  was 
in  force  In  the  commonwealth  of  Pennsyl- 
vania, and  ever  since  has  been,  the  following 
statute:  "Upon  all  judgments  already  en- 
tered, or  which  may  be  hereafter  entered 
in  aqy  court  of  record  within  this  common- 
wealth, it  shall  be  lawful  to  sue  out  a  writ 
of  scire  facias  to  revive  the  same  according 
to  the  provisions  of  this  act,  and  the  act  of 
which  this  act  is  a  supplement,  or  to  revive  the 
same  by  agreement  of  the  parties  Bled  and 
docketed  as  aforesaid,  notwithstanding  the 
day  of  the  payment  of  the  money  for  which 
such  judgment  may  be  rendered,  or  any  part 
thereof,  may  not  have  arrived  at  the  time  of 
suing  out  such  writ  of  scire  facias,  or  the  re- 
vival of  such  Judgment  by  agreement,  as 
aforesaid,  and  notwithstanding  any  other 
condition  or  contingency  may  be  attached  to 
such  judgment  or  any  execution  may  have 
been  issued  to  such  judgment;  and  moreover, 
no  order  or  rule  of  court,  or  any  other  process 
or  proceeding  thereof,  shall  have  the  effect  of 
obviating  the  necessity  of  the  revival  in  man- 
ner herein  prescribed,  of  any  Judgment,  what- 
ever." On  March  7, 1882,  In  accordance  with 
the  provisions  of  the  statute  last  cited,  a  writ 
of  scire  facias  was  issued  by  the  protbonotary 
of  the  court  of  common  pleas  of  Denango 
county.  Pa.,  to  revive  said  judgment  and 
placed  in  the  hands  of  the  sheriff  of  said 
county  for  service.  Said  scire  facias  writ 
was  returned  Indorsed  by  the  sheriff  that  the 
defendants  could  not  be  found.  Thereupon, 
and  in  accordance  with  the  statute  then  In 
force  In  said  state,  proclamation  was  made 
by  the  court  crier  of  said  court,  calling  upon 
all  persons  Interested  to  show  cause  why 
such  judgment  should  not  be  revived.  The 
statute  to  which  reference  was  last  made  Is 
as  follows:  "All  such  writs  of  scire  facias 
shall  be  served  upon  the  terre  tenants,  or 
persons  occupying  the  real  estate  bound  by 
the  judgments;  and  also  where  he  or  they 
can  not  be  found,  or  the  defendant  or  de- 
fendants, his  or  their  feofee  or  feofces,  or  on 
the  heirs,  executors  or  administrators  of  such 
defendant  or  defendants,  his  or  their  feofee 
or  feofees,  and  where  the  land  or  estate  is 
not  in  the  Immediate  occupation  of  any 
person,  and  tlie  defendant  or  defendants,  his 
or  their  feofee  or  feofees,  or  their  heirs,  ex- 
ecutors or  administrators  can  not  be  found, 
proclamation  shall  be  made  in  open  court, 
at  two  succeeding  terms,  by  the  crier  of  the 
court  In  which  such  proceedings  may  be  in- 
stituted, calling  upon  all  persons  interested 
to  show  cause  why  such  judgment  should  not 
be  revived.  And  no  proof  of  the  due  service 
thereof,  or  no  proclamation  having  been 
made  in  the  manner  hereinbefore  set  forth, 


the  court  from  which  the  said  writ  may  have 
issued  shall,  unless  sufficient  cause  to  prevent 
the  same  is  shown,  at  or  before  the  second 
term,  subsequent  to  the  issue  of  the  writ,  di- 
rect and  order  the  revival  of  any  such  Judg- 
ment during  another  period  of  five  years 
against  the  real  estate  of  such  defendant  or 
defendants.  And  proceedings  may.  In  like 
manner,  be  had  again  to  revive  any  such 
judgment  at  the  end  of  the  said  period  of 
five  years,  and  so  from  period  to  period  as 
often  as  the  same  may  be  found  necessary." 
At  the  time  said  sdre  facias  writ  was  return- 
ed indorsed  "Not  found"  as  to  the  defend- 
ants, nor  at  any  time  since,  has  any  one 
interposed  any  objection  to  the  revival  of 
said  judgment.  May  2,  1883,  a  second  scire 
facias  writ  was  Issued  for  the  revival  of 
said  Judgment,  which  was  also  returned  "Not 
found"  as  to  the  defendants.  Proclamation 
was  again  made  by  the  court  crier,  and  no 
one  appeared,  nor  has  since  apjpeared,  and 
Interposed  any  objection  to  the  revival  of  the 
judgment  September  10, 1883,  judgment  was 
entered  and  liquidated  in  said  court  of  com- 
mon pleas  against  the  makers  of  said  note  in 
the  sum  of  $1,763.  May  31,  1899,  James  S. 
McCray,  the  original  payee  of  said  note,  died, 
and  the  appellants  were  appointed  executors 
of  his  estate,  and  on  May  31,  1899,  such  ex- 
ecutors had  another  scire  facias  writ  Issued 
to  revive  said  judgment,  and  said  writ  was 
returned  "Not  found"  as  to  said  defendants, 
and  upon  such  return  the  court  crier  made 
proclamation  in  court  as  required  by  statute. 
On  August  1,  1899,  an  alias  scire  facias  writ 
was  issued  to  revive  said  judgment,  placed  in 
the  hands  of  the  sheriff  for  service,  and  was 
also  returned  "Not .  found."  Proclamation 
was  made  in  like  manner,  and  no  one  at  that 
time  or  since  interposed  any  objection  to  the 
revival  of  said  Judgment.  And  on  April  3, 
1900,  judgment  was  entered  and  liquidated 
against  tlie  defendants  in  said  court  of  com- 
mon pleas  in  the  sum  of  $3,499.53.  At  the 
time  of  the  execution  of  the  original  note 
both  of  the  makers  were  residents  of,  and 
domiciled  in,  the  commonwealth  of  Pennsyl- 
vania. It  Is  observable  that  this  proceeding 
Is  not  based  upon  the  original  note,  nor  the 
original  Judgment  as  entered  by  the  protbono- 
tary, for  the  principle  Is  well  defined  that 
the  note  was  merged  Into  the  original  Judg- 
ment, and  that  that  Judgment  was  merged 
Into  the  succeeding  one,  and  so  on  until  the 
judgment  last  entered  on  April  3,  1900,  and 
that  Is  the  basis  of  this  action. 

Some  technical  objections  are  made  to  the 
complaint,  but  from  the  view  of  the  law 
which  we  have  taken  we  deem  It  unneces- 
sary to  even  refer  to  such  technical  objec- 
tions, and  will  determine  the  rights  of  the 
parties  upon  their  merits.  It  is  the  theory 
of  appellants,  as  disclosed  by  their  brief  and 
In  oral  argument,  that  the  complaint  affirma- 
tively shows  that  the  original  Jndgment  and 
all  subsequent  revivals  thereof  were  in  strict 
accordance  with  the  laws  of  the  common- 
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wealth  of  PennsylTania,  and  tbe  courts  of 
this  state  are  bound  thereby  under  that  pro- 
Tlsion  of  the  federal  Constitution  which  says: 
"Full  faith  and  credit  shall  be  given  In  each 
state  to  the  public  acts,  records  and  Judicial 
proceedings  of  any  other  state."  Const.  U.  S. 
art.  4,  i  1.  On  the  contrary,  counsel  for  ap- 
pellees contend  that  the  original  judgment 
is  not  within  that  constitutional  provision, 
because  it  is  not  a  Judgment  of  a  court,  nor 
of  any  Judicial  ofilcer,  but  merely  the  act  of 
a  ministerial  officer,  which  does  not  rise  to 
the  dignity  of  a  Judgment  within  the  pro- 
vision of  the  Constitution.  It  is  also  con- 
tended that  the  original  note  authorized  an 
attorney  to  appear  and  confess  Judgment, 
and,  as  this  was  never  done,  the  courts  of 
this  state  are  not  required  to  enforce  against 
a  citizen  of  this  state  a  judgment  by  virtue 
of  such  warrant  of  attorney,  and  without  any 
appearance  by  him  or  for  him.  It  is  also 
contended  that  a  scire  facias  Judgment  ren- 
dered in  the  state  of  Pennsylvania  without 
service  of  process  or  appearance  cannot  be 
enforced  in  this  state,  notwithstanding  it 
might,  under  the  laws  of  that  state,  be  a 
vaUd  and  binding  Judgment,  and  enforceable 
against  the  Judgment  defendant.  In  the  case 
of  Thornman  v.  Frame,  176  U.  S.  350,  20  Sup. 
Ct.  446,  44  L.  Ed.  500,  Chief  Justice  Fuller 
said:  "It  Is  thoroughly  settled  that  the  con- 
stitutional provision  that  full  faith  and  cred- 
it shall  be  given  in  each  state  to  the  judicial 
proceedings  of  other  states  does  not  preclude 
Inquiry  into  the  jurisdiction  of  the  court  in 
which  the  Judgment  was  rendered  over  tbe 
subject-matter,  or  the  parties  affected  by  it, 
or  Into  the  facts  necessary  to  give  Jurisdic- 
tion." In  the  decision  of  this  case,  our  in- 
quiry need  not  go  farther  than  to  determine 
whether  or  not  the  common  pleas  court  of 
Venango  county.  Pa.,  by  the  proceedings 
under  the  scire  facias  writ,  acquired  Jurisdic- 
tion over  the  person  of  the  defendant,  so  as 
to  render  a  judgment  binding  on  him  in  this 
state.  It  certainly  did  not  acquire  Jurisdic- 
tion over  him  by  virtue  of  the  warrant  of 
attorney  expressed  in  the  note,  for  that  pow- 
er or  warrant  was  exhausted  in  the  rendi- 
tion of  the  original  Judgment.  It  did  not  ac- 
quire jurisdiction  over  blm  by  tbe  issuing 
and  service  of  any  process  known  to  the  law, 
for  by .  tbe  facts  exhibited  it  is  expressly 
shown  that  this  was  not  done.  If  Jurisdic- 
tion was  acquired.  It  was  by  virtue  of  the 
return  of  the  sheriff  of  two  successive  scire 
facias  writs,  showing  that  the  defendant  was 
not  found,  and  by  proclamation  of  tbe  court 
crier.  To  conclude  that  Jurisdiction  of  tbe 
pei-son  was  acquired,  we  must  declare  as  a 
legal  role  that  two  returns  of  nihil  to  scire 
facias  writs  under  the  Pennsylvania  statute 
Is  equivalent  to  personal  service  or  appear- 
ance by  the  defendant.  This  we  cannot  do. 
The  rule  is  fundamental  that  Jurisdiction  of 
the  person  is  obtained  in  two  ways:  First, 
by  service  of  process  duly  Issued;  and  sec- 
ond, by  appearance  In  court    In  this  case  ju- 


risdiction was  not  obtained  over  the  person 
of  Dilks  either  by  process  duly  served  or  by 
bis  voluntary  appearance.  If  the  original 
Judgment  of  the  scire  facias  judgment  were 
valid  and  binding  in  that  state,  It  was  by 
virtue  of  the  statute  cited,  peculiar  to  that 
Jurisdiction.  In  the  decision  of  this  case  It 
is  necessary  for  us  to  determine  the  validity 
of  these  revival  Judgments  within  the  Juris. 
diction  of  the  commonwealth  of  Pennsylva- 
nia. The  controlling  question  here  is  whether 
such  Judgment,  thus  rendered  in  that  state, 
against  a  person  not  a  resident  of  the  state 
where  rendered,  is  valid  and  binding  on  a 
citizen  of  this  state,  and  enforceable  by  our 
courts.  The  case  of  Pennoyer  v.  Neff,  95  U. 
8.  714,  24  L.  Ed.  565,  is  illustrative  of  the 
principle  under  consideration.  That  was  an 
action  to  recover  possession  of  real  estate 
situate  in  the  state  of  Oregon.  Tlie  defend- 
ants claimed  to  have  acquired  the  premises 
under  a  sherifTs  deed,  made  upon  a  sale  of 
the  property  on  execution  issued  upon  a  Judg- 
ment recovered  against  tbe  plaintiff  in  one 
of  the  circuit  courts  of  that  state.  When  the 
action  was  commenced  and  Judgment  ren- 
dered, the  defendant  was  a  nonresident  of 
Oregon.  He  was  not  personally  served  with 
process.  He  did  not  appear  to  tbe  action, 
and  Judgment  was  rendered  against  him 
upon  his  default  In  not  answering  tbe  com- 
plaint upon  a  constructive  service  of  sum- 
mons by  publication.  The  Civil  Code  of  Or- 
egon provides  for  such  service  when  an  action 
is  brought  against  a  nonresident  and  absent 
defendant  and  he  has  property  within  the 
state.  The  question  involved  was  the  valid- 
ity of  a  money  judgment  rendered  in  one 
state  in  an  actl<m  upon  a  simple  contract 
against  a  resident  of  another  state,  without 
personal  service  of  process  upon  him  or  bis 
appearance  therein.  In  speaking  of  tbe  va- 
lidity of  the  Judgment  in  the  state  where 
rendered,  the  Supreme  Court,  by  Mr.  Justice 
Field,  said:  "Be  that  as  It  may,  the  courts 
of  the  United  States  are  not  required  to  give 
effect  to  Judgments  of  this  character  when 
any  right  Is  claimed  under  them.  Whilst 
they  are  not  foreign  tribunals  in  their  rela- 
tion to  the  state  courts,  they  are  tribunals 
of  a  different  sovereignty,  exercising  a  dis- 
tinct and  Independent  Jurisprudence,  and  are 
bound  to  give  to  the  judgment  of  the  state 
courts  only  tbe  same  faith  and  credit  which 
tbe  courts  of  another  state  are  bound  to  give 
them.  Since  the  adoption  of  the  fourteenth 
amendment  to  the  federal  Constitution  the 
validity  of  such  judgments  may  be  directly 
questioned,  and  their  enforcement  in  tbe 
state  resisted,  on  the  ground  that  proceed- 
ings in  a  court  of  Justice  to  determine  the 
personal  rights  and  obligations  of  parties  over 
whom  that  court  had  no  jurisdiction  do  not 
constitute  a  due  process  of  law.  *  *  •  To 
give  such  proceedings  any  validity,  there 
must  be  a  tribunal  competent  by  its  constitu- 
tion—that is,  by  the  law  of  its  creation— to 
pass  upon  tbe  subject-matter  of  the  suit;  and. 
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If  that  iHTOlTes  merely  a  determinatton  of 
the  personal  liability  of  the  defendant,  he 
must  be  brought  within  Its  jurisdiction  by 
service  of  process  within  the  state,  or  his 
voluntary  appearance."  In  that  case  the 
court  announces  the  rule  In  specific  terms 
how  jurisdiction  is  to  be  obtained  as  follows: 
"As  stated  by  Cooley  In  his  treatise  on  Con- 
stitutional Limitations,  405,  for  any  other 
purpose  than  to  'subject  the  property  of  a 
nonresident  to  valid  claims  against  him  in 
the  state  'due  process  of  law  would  require 
appearance  or  personal  service  before  the  de- 
fendant could  be  personally  bound  by  any 
judgment  rendered.' "  In  the  case  of  Weaver 
V.  Boggs,  38  Md.  255,  It  was  held  that  suit 
could  not  be  maintained  in  the  courts  of  Ma- 
ryland upon  a  judgment  of  a  court  of  Penn- 
sylvania, rendered  upon  returns  of  nihil  to 
two  successive  writs  of  scire  facias  Issued  to 
revive  a  Pennsylvania  judgment,  where  the 
defendant  at  the  time  of  the  Issuing  of  the 
writs  was  a  resident  of  Maryland,  and  out 
of  the  jurisdiction  of  the  court  that  rendered 
the  judgment.  In  the  case  of  Grover,  etc., 
Co.  V.  Radcllfle,  137  U.  S.  287, 11  Sup.  Ct  92, 
34  L.  Bd.  C70,  the  Supreme  Court  quoted  ap- 
provingly from  the  Maryland  case  the  fol- 
lowing: "It  is  well  settled  that  a  judgment 
obtained  in  a  court  of  one  state  cannot  be  en- 
forced in  the  courts  and  against  a  citizen  of 
another,  unless  the  court  rendering  the  judg- 
ment has  acquired  jurisdiction  over  the  de- 
fendant by  actual  service  of  process  upon 
him,  or  by  his  voluntary  appearance  to  the 
suit  and  submission  to  that  jurisdiction. 
Such  a  judgment  may  be  perfectly  valid  in 
the  jurisdiction  where  rendered,  and  enforced 
there  even  against  the  property,  effects,  and 
credits  of  a  nonresident  defendant  there  sit- 
uated; but  it  cannot  be  enforced  or  made 
the  foundation  of  an  action  in  another  state." 
The  court  said,  in  referring  to  the  Weaver- 
Boggs  Case,  supra,  where  the  judgment,  as 
here,  was  entered  by  a  prothonotary,  that: 
"Upon  its  face,  then,  the  judgment  was  in- 
valid, and  to  be  treated  as  such  when  offered 
in  evidence  in  the  Maryland  court.  *  •  • 
The  courts  of  Maryland  were  not  bound  to 
hold  this  judgment  obligatory  either  on  the 
ground  of  comity  or  of  duty,  thereby  permit- 
ting the  law  of  another  state  to  override 
their  own."  In  Du  Pont  v.  Abel  (C.  C.)  81 
Fed.  534,  it  was  said:  "A  personal  Judgment 
is  without  validity  if  rendered  in  a  state 
court  in  an  action  upon  a  money  demand 
against  a  nonresident  upon  whom  no  person- 
al service  within  the  state  was  made,  and 
who  did  not  appear.  Such  a  judgment  may 
be  perfectly  valid  in  the  jurisdiction  in  which 
It  was  rendered,  and  enforced,  even  against 
the  property,  effects,  and  credits  of  the  non- 
resident there  situated;  but  it  cannot  be  en- 
forced or  made  the  foundation  of  an  action 
in  another  state."  In  the  case  of  Brooks  v. 
Dunn  (C.  C.)  51  Fed.  138,  there  Is  an  exhaust- 
ive review  of  the  authorities,  and  It  was  there 
held  that  the  authority  given  by  a  bond  given 


to  an  attorney  of  a  court  of  record  to  confess 
judgment  did  not  authorize  the  prothonotary 
of  the  court  to  do  so.  Since  the  decision  of 
the  case  of  Pennoyer  v.  Neff,  supra,  the  ques- 
tion there  decided  lias  been  before  the  Cir- 
cuit Com-ts  of  the  United  States  in  various 
forms,  and  their  decisions  have  been  nni- 
formly  adverse  to  the  validity  of  Bervlce  in 
such  cases  as  this  without  personal  service 
of  the  defendant  in  the  state  where  the  suit 
is  brought,  or  his  voluntary  appearance  there- 
in. See  Brooks  v.  Dunn,  supra,  and  author- 
ities there  cited. 

The  case  most  directly  in  point,  and  one 
which  covers  every  debatable  question  here 
involved,  Is  Owens  v.  Henry,  161  U.  S.  642, 16 
Sup.  Ct.  693,  40  L.  Ed.  837.  The  facts  upon 
which  the  case  was  decided  were,  in  substance, 
these:  A  judgment  was  duly  recovered  In  a 
Pennsylvania  court  against  Henry,  while  he 
was  a  citizen  of  that  state.  Subsequently  Bdre 
facias  was  Issued  to  revive  the  judgment,  and 
judgment  was  rendered  for  want  of  appear^ 
ance  on  two  returns  of  nihil  to  two  successive 
scire  facias  writs.  This  was  in  accordance 
with  the  provisions  of  the  Pennsylvania  stat- 
ute above  cited.  Upon  such  scire  facias  Judg- 
ment suit  was  brought  against  Henry  in  the 
United  States  Circuit  Court  for  the  District  of 
Louisiana,  to  which  state  he  had  removed,  and 
where  he  resided  until  his  deatlL  Chief  Jus- 
tice Fuller,  in  delivering  the  opinion  of  the 
court,  said:  "Viewed  as  a  new  Judgment  ren- 
dered as  in  an  action  of  debt,  it  has  no  bind- 
ing force  in  Louisiana,  as  Henry  Iiad  not  been 
served  with  process  or  voluntarily  appeared. 
And,  considered  as  In  continuation  of  the  prior 
action  and  a  revival  of  the  original  Judgment, 
for  purposes  of  execution  on  two  returns  of 
nihil,  it  operated  merely  to  keep  in  force  the 
local  lien,  and  could  not  be  availed  of  as  re- 
moving the  statutory  bar  of  the  lex  fori  for 
the  same  reason."  Betts  v.  Johnson,  68  Vt. 
549,  35  Atl.  489,  was  also  an  action  on  a  scire 
facias  Judgment  rendered  in  Pennsylvania.  It 
was  there  held  that,  while  full  credit  is  to  I>e 
given  in  the  courts  of  Vermont  to  the  judg- 
ments of  a  sister  state,  whether  the  court  ren- 
dering such  judgment  had  jurisdiction  is  al- 
ways open  to  inquiry,  and  that  a  personal 
judgment  upon  a  money  demand,  entered 
without  personal  service  within  the  state  or  a 
voluntary  appearance,  is  Invalid.  It  was  also 
held  that  a  power  contained  in  a  note  to  ap- 
pear and  confess  Judgment  was  exhausted  by 
the  confession  of  Judgment,  and  does  not  ex- 
tend to  subsequent  proceedings  on  such  judg- 
ment. In  the  same  case  It  was  held  that, 
when  a  Judgment  was  entered  in  Pennsyl- 
vania against  a  defendant  upon  a  note  con- 
taining such  warrant,  and  subsequently,  with- 
out any  notice,  a  second  Judgment  was  en- 
tered in  scire  facias  proceedings  for  want  of 
an  appearance,  the  second  judgment  being 
quod  recuperet,  such  second  judgment  was 
not  valid  In  Vermont  The  court  there  said: 
"In  whatever  view  we  look  at  the  proceedings 
in  Pennsylvania,  the  plaintiff  Is  entitled  to  no 
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relief;  for,  if  he  stands  upon  the  judgment 
entered  In  January,  1895,  that  Is  invalid,  as 
rendered  without  notice  and  without  appear- 
ance." The  Supreme  Court  of  Pennsylvania, 
under  whose  statutes  appellants  rely  to  uphold 
the  Judgment  sued  on,  repudiates  the  doctrine 
■o  earnestly  contended  for  here  that  one  state 
must,  under  the  federal  Constitution,  enforce 
a  judgment  rendered  in  another  state,  where 
by  the  laws  of  such  state  such  judgment  is 
enforceable  there.  In  Steel  v.  Smith,  7  Watts 
&  S.  447,  quoting  from  the  syllabus,  that  court 
declared  the  rule  to  be  that:  "The  act  of  Con- 
gress made  to  carry  out  the  fourth  article  and 
first  section  of  the  federal  Constitution,  which 
declares  that  judicial  records  proved  in  the 
manner  prescribed  shall  have  such  faith  and 
credit  given  to  them  in  any  court  within  the 
United  States  as  they  have  by  law  and  usage 
In  the  courts  of  the  state  from  whence  they 
are  or  shall  be  taken,  does  not  preclude  inquiry 
into  the  jurisdiction  of  the  court  or  the  right 
of  the  state  to  confer  it  Held,  therefore,  that 
a  judgment  in  foreign  attachment  affecting  to 
bind  not  only  the  property  attached,  but  the 
persons  of  defendants,  not  dtisens  or  within 
Its  precincts  at  the  time,  is  to  be  treated  as  a 
nullity  by  a  court  in  another  state,  though  it 
would  bind  the  persons  of  the  defendants  In 
the  courts  and  by  the  laws  of  the  state  in 
which  it  was  rendered."  It  is  but  fair  to  say 
that  in  some  of  the  states  a  contrary  rule  pre- 
vails, but  the  great  weight'  of  authority  and 
the  sounder  principle  are  in  harmony  with  the 
conclusion  we  have  reached. 
Judgment  affirmed. 

<n  Ind.  App.  68$) 

COURT  OP  HONOR  t.  BANKERT. 

(Appellate  Court  of  Indiana,  Division  No.  2. 

Nov.  24,  1903.) 

APPBALS— TRANSCRIPT  —  FILING  —  VACATION 
APPKAL— NOTICE  TO  APPKLLKB>-NON- 
APPBARANCBS— DISMISSAL. 
1.  Bums'  Rev.  St  1901,  g  650,  provides  that 
th«  transcript  on  appeal  shall  be  filed  with  the 
clerk  of  the  Supreme  Court  within  60  days  after 
the  filine  of  a  bond :  and  conrt  rule  1  (29  N.  E.iv) 
provides  that  when  an  appeal  is  taken  in  term 
time,  bat  the  transcript  la  not  filed  within  the 
time  limited,  the  appeal  as  of  term  shall  be 
deemed  abandoned,  and  if  the  transcript  is 
filed  within  the  time  allowed  by  law,  bnt  after 
the  time  limited  for  appeals  in  term,  the  appeal 
shall  be  denned  to  be  taken  as  of  the  time  the 
transcript  Is  filed.  SeTd,  that  where  the  tran- 
script on  a  term  appeal  was  not  filed  within  the 
60  days  required  bv  section  650,  and  appellant 
took  no  steps  to  brmg  the  appellee  into  the  Su- 
preme Court  by  notice,  as  required  in  vacation 
appeals,  and  the  appellee  did  not  appear,  the 
appeal  will  be  dismissed,  as  required  by  rule  35 
(27  N.  B.  vii). 

Appeal  from  Circuit  Court,  Shelby  County; 
Douglas  Morris,  Judge. 

Action  by  Alice  B.  Bankert  against  the 
Court  of  Honor.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.  On  motion  to 
dismiss.    Motion  granted. 

Tindall  *  Tlndall  and  W.  B.  Bisse,  tor  ap- 
pellanC 


WILEY,  P.  J.  Appellee  has  appeared  es- 
pecially in  this  cause,  and  moved  to  dismiss 
under  rule  35  (27  N.  E.  vii)  of  this  court  The 
record  shows  that  the  judgment  was  rendered 
November  7,  1902.  November  18,  1902,  appel- 
lant's motion  for  a  new  trial  was  overruled, 
and  90  days  given  to  file  bill  of  exceptions 
embodying  the  evidence.  An  appeal  was 
prayed  to  this  court  and  30  days  given  to  file 
bond.  The  penalty  of  the  bond  was  fixed  by 
the  court  and  the  surety  suggested  approved. 
On  December  12,  1902,  the  appeal  bond  was 
filed,  and  on  February  11, 1903,  the  bill  of  ex- 
ceptions embodying  the  evidence  was  filed. 
The  transcript  of  the  proceedings  below  was 
filed  in  the  clerk's  office  on  May  23,  1908. 
Section  660,  Bums'  Rev.  St  1901,  provides 
that  "the  transcript  shall  be  filed  in  the  of- 
fice of  the  clerk  of  the  Supreme  C!ourt  with- 
in SO  days  after  ffilng  the  bond."  The  tran* 
script  not  having  been  filed  within  60  days 
after  the  filing  of  the  bond,  the  appeal  as  of 
term,  under  rule  1  (28  N.  B.  It)  of  this  court, 
shall  be  deemed  to  be  abandoned,  and  the  ap- 
peal must  be  held  to  be  taken  as  of  the  time 
the  transcript  is  filed.  Burns'  Rev.  St  1901, 
I  660;  Ewbanks'  Manual,  !§  91,  102;  BUiotes 
Appellate  Procedure,  §{  246,  247.  Under  these 
authorities,  the  appeal  in  this  case  must  be 
held  to  be  a  vacation  appeal.  The  case  having 
been  appealed  in  vacation,  and  having  been  on 
the  docket  more  than  90  days,  and  there  being 
no  appearance  by  the  appellee,  except  for  the 
purposes  of  this  motion,  and  no  steps  having 
been  taken  to  bring  her  into  court  it  is  the 
duty  of  the  cl«k,  under  rule  35  (27  N.  E.  vii) 
to  enter  an  order  of  dismissal.  A  defective 
attempt  to  take  a  term-time  appeal  must  be 
followed  by  notice,  or  it  will  be  dismissed,  un- 
der this  rule.  Michigan  Mutual  Life  Ins.  Co. 
T.  Frankel,  151  Ind.  634,  60  N.  B.  304:  Bw- 
banks'  Manual,  i  01. 

The  motion  to  dismiss  la  sustained. 


(SI  Ind.  App.  2t) 
GOVERNMENT  BUILDING  ft  LOAN 
INST.  V.  RICHARDS. 

(Appellate  Court  of  Indiana,  Division  No.  1. 
Nov.  24,  1903.) 

TAXATION— PURCHASER  AT  FORECLOSURB- 

PAYMENT  OF  TAXES— RECOVERY 

FROM  RBDEMPTIONER. 

1.  Burns'  Rev.  St  1901,  f  8585,  authorises 
any  person  who  has  a  lien  on  any  lands  returned 
for  the  nonpayment  of  taxes  to  pay  the  taxes, 
the  receipt  therefor  to  constitute  an  additional 
lien,  etc.  HM,  that  the  holder  of  a  certificate 
of  purchase  at  a  foreclosure  sale,  during  the 
year  of  redemption,  was  neither  the  holder  of 
the  legal  or  equitable  title,  nor  a  lienor  within 
the  above  statute,  but  that  taxes  paid  by  him 
were  voluntarily  paid,  and  could  not  be  recov- 
ered from  the  redemptioner. 

Appeal  from  Circuit  Court  Allen  County; 
BL  O'Rourke,  Judge. 

Action  by  George  Richards  against  tlie  Got- 
tfument  Building  ft  Loan  Institution.    Judg- 

f  1.  8m  MortgacM^  t«L  ».  Cent  Die  U  iSU.  tm. 
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ment  for  plaintiff,  and  defendant  appeals.   Re- 
vised. 

Hart  &  Jackman  and  W.  H.  Latta,  for  ap- 
pellant Branyan  &  Feigbtner  and  Sommers 
&  Eennerk,  for  appellee. 

HENLBT,  0.  J.  The  only  question  pre- 
sented by  tbis  appeal  arises  out  of  tbe  ruling 
of  the  trial  court  in  overruling  the  demurrer 
to  the  complaint.  Appellee  was  the  plaintiff 
below.  The  material  averments  of  his  com- 
plaint were  that  appellant  is  an  Indiana  cor- 
poration; that  one  Tenninge  was,  on  the  1st 
day  of  November,  1895,  the  Owner  of  certain 
real  estate  in  Huntington  county,  Ind.,  which 
tbe  complaint  particularly  describes;  that  on 
the  12th  day  of  November,  1895,  the  said  Ten- 
ninge executed  a  mortgage  on  said  reel  estate 
to  the  Rohlnson  Manufacturing  Company  of 
Richmond,  Ind.,  which  mortgage  was  duly  re- 
corded in  mortgage  record  41,  at  page  80  of 
the  Mortgage  Record  in  the  recorder's  office  of 
said  county;  that  said  mortgage  was  fore- 
closed, and  tbe  sale  of  said  real  estate  ordered 
thereunder;  that  appellee  held  a  mortgage  on 
the  same  premises,  executed  on  the  15th  day 
of  June,  1896,  to  secure  the  payment  of  $1,300, 
and  was  made  a  defendant  to  the  action  com- 
menced by  the  Robinson  Manufacturing  Com- 
pany, and  at  tbe  sheriff's  sale  made  on  the 
22d  day  of  May,  1898,  this  appellee  purchased 
said  real  estate,  and  on  said  day  received  a 
certificate  of  purchase  thereof  from  the  sheriff 
of  said  county;  that  on  the  22d  day  of  May, 
1899,  the  appellee  demanded  of  the  sheriff  a 
deed  for  said  real  estate,  and  said  sheriff  ex- 
ecuted to  him  a  deed  for  said  real  estate;  that 
said  deed  is  wholly  inoperative  and  void,  for 
the  reason  that  appellant,  prior  to  the  expira- 
tion of  the  year  of  redemption,  paid  into  court 
tbe  amount  of  appellee's  Judgment;  that  to 
preserve  and  protect  the  security  ot  bis  lien 
represented  by  his  eertiflcate  of  purchase,  he 
did  in  the  month  of  May,  and  after  the  cer- 
tificate of  sale  was  Issued  to  Wm,  pay  the  taxes 
on  said  real  estate,  amounting  to  $62,  and  in 
the  following  year,  prior  to  the  expiration  of 
tbe  year  of  redemption,  be  paid  other  taxes 
thereon  to  tbe  amount  of  $24;  that  all  of  said 
taxes  so  paid  by  him  were  assessed  against 
and  were  a  lien  upon  said  real  estate,  as  ap- 
peared by  the  tax  duplicate  in  the  treasurer's 
office  in  said  county;  that  a  copy  of  such  tax 
receipts  are  filed  with  and  made  a  part  of  the 
complaint;  that  appellant  is  the  owner  of  the 
said  real  estate,  having  received  a  deed  there- 
for from  the  said  Tenninge;  that  the  taxes 
paid  by  appellee  are  a  Hen  upon  said  real  es- 
tate; and  that  appellant  has  derived  and  re- 
ceived all  the  benefit  from  appellee's  payment 
Appellee  asks  that  he  be  subrogated  to  the 
rights  of  the  state  of  Indiana  in  its  lien  for 
taxes,  and  that  be  have  Judgment  for  $100  and 
interest,  and  a  foreclosure  of  the  lien,  and  an 
order  of  sale  of  the  real  estate  to  satisfy  such 
lien.  The  demurrer  to  tbe  complaint  having 
been  overruled,  appellant  refused  to  plead  fur- 


ther, and  judgment  was  thereupon  rendered 
against  appellant  in  the  sum  of  $106.64,  and 
declaring  the  same  a  lien  upon  tbe  real  estate, 
and  ordering  it  sold  to  satisfy  the  lien  and 
costs.  The  question  presented  by  the  demnr- 
rer  to  the  complaint  is  whether  or  not  the 
holder  of  a  certificate  of  sale  issued  by  a 
sberift  can,  during  the  year  for  redemption, 
pay  the  accruing  taxes  on  the  land  so  sold, 
and  thereby  obtain  a  lien  upon  the  premises 
for  the  amount  of  the  taxes  so  paid. 

The  holder  of  a  sheriff's  certificate  of  sale 
is  not  a  llenholder  within  the  meaning  of 
section  8595,  Burns'  Rev.  St.  1901,  such  ajs  to 
entitle  him  to  pay  the  taxes  on  the  land  de- 
scribed in  Ills  certificate  and  add  the  amount 
of  the  taxes  to  the  amount  wliich  would  be 
necessary  for  a  redemptioner  to  pay  into  court 
for  the  purpose  of  redeeming  from  the  sale  by 
virtue  of  which  the  certificate  was  issued.  A 
sheriff's  certificate  of  sale  of  real  estate  con- 
veys no  title;  it  la  an  obligation  only  upon 
which  title  may  be  obtained  by  the  liolder 
thereof  if  the  land  is  not  redeemed.  Hassel- 
man  et  al.  v.  Lowe,  70  Ind.  414. 

The  holder  of  tbe  certificate  has  no  daim 
or  right,  dnrlng  the  year  of  redemption,  other 
than  to  be  repaid  the  amount  of  hia  bid,  with 
the  legal  rate  of  interest  added.  Bodine  v. 
Moore,  18  N.  T.  847;  Neff  t.  Hagamen,  78 
Ind.  67;  Brown  y.  Oody,  116  Ind.  484,  18 
N.  m  9;  Robertson  et  al.  v.  Van  Cleave,  129 
Ind.  217,  26  N.  m  899,  2»  N.  E.  78L  He  is 
a  mere  llenholder,  without  any  title,  either  le- 
gal or  equitable,  until  he  has  received  a  deed 
from  the  sheriff.  Robertson  v.  Van  Cleave, 
supra,  and  cases  dted.  The  case  of  Semans 
V.  Harvey,  62  Ind.  331,  Is  strongly  in  point 
here.  The  Supreme  Court  In  that  case,  by- 
Downey,  C.  J.,  said:  "It  seems  to  be  settled 
that  the  mortgagee  may  pay  taxes  on  tbe 
premises,  prior  to  foreclosure,  to  preserve  the 
security,  and,  in  such  case,  have  the  same 
allowed  to  him  in  the  Judgment  as  a  part  of 
his  claim  against  the  mortgaged  premises. 
This  is  no  more  than  he  can  do  as  to  any  other 
valid  prior  Incumbrance,  which  is  necessary 
for  him  to  pay  in  order  to  preserve  his  se- 
curity. Citing  cases.  But  not  having  taken 
this  course,  but  having  purchased  tlie  land 
with  the  incumbrance  on  it,  it  may  be  pre- 
sumed that  he  took  the  incumbrance  into  ac- 
count in  determining  the  amount  which  be 
would  pay,  and  that  he  bought  the  land  wltli 
the  understanding  that  he  would  have  to  dia- 
charge  the  incumbrance,  in  addition  to  the 
amount  bid  by  him  at  the  sale  of  the  pron- 
Ises." 

The  lien  represented  by  appellee's  certificate 
of  sale  was  the  lien  of  the  Judgment  upon 
which  the  sale  was  made  to  him.  Robertson 
V.  Van  Cleave,  supra.  There  is  no  way  by 
which  appellee  can  tack  tbe  amoimt  of  the 
taxes  paid  by  him,  after  the  sale  and  before 
the  year  of  redemption  has  expired,  to  the 
amount  of  his  lien  as  represented  by  the  eer- 
tiflcate of  sale.  The  taxes  so  paid  mnst  be  re- 
garded as  voluntarily  paid  by  him.  and  as  such 
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not  recoverable.  McCroBsen  t.  Harris,  35  Kan. 
178,  10  Pac.  583;  Nopson  v.  Horton,  20  Minn. 
239;  Baynsford  t.  Phelps,  43  Mlcb.  342,  5 
N.  W.  403,  38  Am.  Bep.  1S9. 

The  Judgment  Is  reversed,  with  InstructloB 
to  the  trial  court  to  eustain  appellant's  demur- 
ler  to  the  complaint 

(82  Ind.  Ap«.  33S) 

CA8TO  et  aL  T.  SHEW.* 

(Appellate  Court  of  Indiana,  Diviaion  No.  t, 

Nov.  24,  190S.) 

JUDQMBNTS— MOTION   TO   SET   ASIDB— ATFIDA- 
VITS  ON  APPUOATION— DSTBRUI- 
NATION— EVIOBNCE. 
1.  Under  Bums'  Bev.  St.  1901,  i  399,  pro- 
Tiding  for  the  granting  of  relief  from  a  judg- 
ment because  of  mistake,  inadvertmce,- surprise,' 
or  excusable  neglect,  atfldBvits  in  support  of  a 
motion  tor  such  relief  partake  of  the  nature  of 
depositions   and   parol   testimony,    and    not  of 
documentary  evidence,  and  are  governed  by  the 
rules  applicable  to  parol  testimony. 

.2.  Where,  upon  a  complaint  or  motion  to  set 
aside  a  judgment,  affidavits  and  counter  affida- 
vits are  heard,  the  settled  rule  is  that  the  deci- 
sion of  the  court  will  not  be  interfered  with  in 
case  it  is  supported  by  any  evidence. 

Appeal  from  Circuit  Court,  Vermillion 
County;  A.  F.  White,  Judge. 

Action  by  Lysander  Shew  against  Irene 
Oasto  and  others.  Judgment  for  plalntUC, 
and  defendants  appeal.    AClrmed. 

Joslab  T.  Walker  and  Conley  &  Conley,  tor 
appellants.  Joseph  W.  Amis  and  Daniel  0. 
Johnson,  for  appellee. 

BOBINSON,  J.  Appellee  sued  appellants 
and  others  for  damages  for  breach  of  a  re- 
plevin bond.  Appellants  each  filed  answer 
of  general  denial.  There  was  a  trial  by  the 
court,  and  judgment  rendered  in  appellee's 
favor.  Appellants'  motion  to  be  relieved  from 
the  judgment  because  of  their  mistake.  In- 
advertence, surprise,  or  excusable  neglect 
(Bums'  Bev.  St.  1901,  i  899)  was  overruled. 
This  ruling  presents  the  only  question  sought 
to  be  reviewed.  The  motion  Is  not  to  set 
aside  a  default  It  appears  by  the  bill  of  ex- 
ceptions that  on  the  day  set  for  trial  appel- 
lants were  present  by  counsel,  who  filed  an 
answer,  and  it  does  not  appear  that  any  ob- 
jection was  made  to  proceeding  with  the 
trial,  cor  any  effort  made  to  secure  a  continu- 
ance. Affidavits  were  filed  In  support  of  the 
motion,  also  counter  affidavits  by  appellee, 
and  an  affidavit  by  one  of  the  appellants  in 
reply.  It  Is  unnecessary  to  set  out  these  af- 
fidavits and  counter  affidavits.  Upon  some 
of  the  questions  they  are  conflicting.  Wheth- 
er they  showed  mistake  or  Inadvertence  or 
excusable  neglect  was  a  question  of  fact 
And  in  determining  whether  the  nitlmate 
fact  of  mistake.  Inadvertence,  or  excusable 
neglect  was  shown  the  trial  court  not  only 
considered  the  facta  set  out  In  the  affidavits, 
but  also  the  legitimate  Inferences  to  be  drawn 
from  such  facts.  Affidavits  In  such  cases  par- 
take of  the  nature  of  depositions  and  parol 
testimony,  and  not  of  the  nature  of  docn- 
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mentary  evidence,  and  the  rules  applicable 
to  parol  testimony  must  be  applied  to  them. 
It  Is  not  made  to  appear  that  there  was  any 
concealment  or  surprise,  or  that  appellants 
were  misled.  The  trial  court  could  have 
properly  concluded  that  the  condition  from 
which  appellants  asked  to  be  relieved  re- 
sulted from  their  Inattention.  In  Williams  v. 
Grooms,  122  Ind.  391,  24  N.  E.  158,  where 
an  application  to  be  relieved  from  a  judg- 
ment was  denied,  the  court  said:  "Where, 
upon  a  complaint  or  motion  to  set  aside  a 
default,  affidavits  and  counter  affidavits  are 
heard,  the  settled  rule  is  that  the  decision 
of  the  court  will  not  be  Interfered  with  in 
case  It  is  supported  by  any  evidence." 
Judgment  affirmed. 


01  Ind.  App.  (St) 

BUBLB  T.  BUNTINO. 

(Appellate  Court  of  Indiana.  Division  Now  1. 
Nov.  24. 1903.) 

SLANDER— FORaERY— SUFFICIENCY  OP  ALLS- 
QATI0N8  —  ACTIONS  —  INSTRUCTIONS  —  BVI- 
DENCfi^-ADMlSSIBIUTY-UARMLESS  ERROR. 

1.  In  a  complaint  for  slander  in  charging  the 
forgery  of  a  check,  it  is  not  necessary  to  al- 
lege the  place  where  the  check  was  given. 

2.  A  charge  of  forgery  is  slanderous  per  as. 
8.  To  constitute  slander  in  charging  forgery, 

a  strict  affirmative  charge  is  not  necessary, 
but,  if  the  words  used  are  calculated  to  cause 
the  hearer  to  suspect  that  the  person  charged 
was  guilty  of  the  crime,  they  are  actionable. 
4:.  In  an  action  for  slander,  where  the  com- 
plaint alleged  a  charge  of  forgery  of  a  check 
on  a  certain  bank,  made  at  a  certain  place,  an 
insti-uction  that  the  charge  was  the  forgery  of 
a  check  on  said  bank,  but  omittiog  reference 
to  the  place  where  this  cbar'ire  was  made,  was 
not  objectionable  as  incompletely  presenting  the 
issues. 

5.  In  an  action  for  slander  in  denying  the 
execution  of  a  check,  it  was  not  error  to  admit 
in  evidence  the  check  alleged  to  have  been 
forged. 

6.  In  an  action  for  slander  in  charging  the 
forgery  of  a  check,  the  record  entry  of  a  jodg- 
ment  in  a  previous  action  between  the  parties, 
in  which  the  subject  of  the  check  was  brought 
up,  and  at  the  time  of  trial  of  which  the  charge 
of  forgery  was  made,  was  competent  at  least 
to  show  the  date  of  the  charge. 

7.  While  for  other  purposes  the  evidence  was 
immaterial.  It  was  harmless. 

8.  In  an  action  for  slander  in  charging  the 
forgery  of  a  check,  it  was  not  error  to  ad- 
mit evidence  of  defendant's  testimony,  in  an- 
other action  between  the  parties,  denying  the 
giving  of  the  dieck. 

Appeal  from  Circnlt  Court,  Knox  County: 
O.  H.  Cobb,  Judge. 

Action  by  John  M.  Bunting  against  Samuel 
P.  Ruble.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Affirmed. 

B.  M.  Wlllougbby  and  James  If.  Houses 
for  appellant  Cullop  &  Shaw  and  John  T. 
Goodman,  for  appellee. 

COMSTOCE,  J.  Appellee  (plaintiff  below) 
brought  this  action  against  appellant  for  slan- 
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der.  Tbe  complaint  was  In  four  paragraphs. 
The  trial  was  had  on  the  second.  Tbe  an- 
swer thereto  was  a  general  denial.  A  trial 
resulted  in  a  verdict  and  Judgment  for  ap- 
pellee for  $1,000.  The  assignment  of  errors 
questions  the  sufficiency  of  the  said  second 
paragraph  and  the  action  of  the  court  in  over- 
ruling appellant's  motion  for  a  new  trial. 
The  paragraph  in  question,  as  originally  cer- 
tified In  the  transcript  by  the  clerk  of  the 
Knox  circuit  court,  Is  as  follows: 

Paragraph  2.  "The  plalntifT,  further  com- 
plaining of  the  defendant,  says:  That  he  has 
heretofore  borne  a  good  name  for  honesty 
and  integrity,  and  that  the  same  was  never 
questioned  prior  to  the  grievance  hereinafter 
mentioned.  That  on  the day  of  Octo- 
ber, 1901,  In  a  certain  conversation  had  and 
held  with  one  James  Sanders  at  the  county 
of  Knox  In  tbe  state  of  Indiana,  the  defend- 
ant did  speak  of  and  concerning  the  plaintifF 
maliciously  and  falsely  and  following  de- 
famatory manner  to  wit:  Said  Sanders  spoke 
to  said  defendant  and  said,  'Bunting  cashed 
that  seven  hundred  dollar  check  which  you 
gave  him  at  Petersburg,'  and  then  said  Ruble 
then  said  he  (the  plaintiff  meaning)  had  no 
check  on  me  for  seven  hundred  dollars  or 
any  other  sum,  and  never  did  have  one,  and 
if  he  did  have  and  cashed  it  'he  forged  It'— 
thereby  charging  the  plaintiff  and  intending 
to  charge  him  with  the  crime  of  forgery,  and 
that  said  Sanders  so  understood  in  said  con- 
versation that  said  Ruble  was  charging  and 
intending  to  charge  the  plaintiff  with  the  for- 
gery of  a  check  for  seven  hundred  dollars. 
That  said  defendant,  then  and  there,  knew 
that  on  the  19th  day  of  December,  1892,  he 
had  given  a  check  for  seven  hundred  dollars, 
payable  to  the  plalntift  on  the  First  National 
Bank  of  Vlncennes,  Indiana,  and  that  the 
same  had  been  by  said  bank  paid,  and  that 
tbe  said  defendant  tlien  and  there  knew  that 
be  was  charging  tbe  plaintiff  with  the  crime 
of  forgery,  and  that  said  Sanders  so  under- 
stood him  to  be  charging  the  plaintiff  with 
the  forgery  of  the  check  aforesaid.  Tbat  on 
account  of  the  defendant  using  said  false  and 
defamatory  language  aforesaid,  he  has  suf- 
fered greatly  in  his  reputation  for  honesty 
and  integrity,  has  been  damaged  in  his  busi- 
ness, has  been  greatly  humiliated,  has  suf- 
fered both  in  mind  and  body  and  damaged  In 
the  sum  of  five  thousand  dollars." 

The  paragraph  was  incorrectly  certified. 
Upon  proper  application  the  phrase  "follow- 
ing defamatory  manner"  was  changed  to 
"following  defamatory  matter." 

Appellant  designates  as  a  defect  In  the 
complaint  that  it  does  not  allege  "that  the 
slanderous  words  were  either  spoken,  pub- 
lished, or  written  by  the  defendant;  the  al- 
legation is  that  the  defendant  spoke  'of  and 
concerning  tbe  plaintiff  maliciously  and  false- 
ly and  following  defamatory  manner,  to 
wit.' "  In  other  words,  that  it  does  not  pur- 
port to  give  the  slanderous  words,  but  only 
tbe  manner  in  which  they  were  spoken.    The 


language  quoted  originally  appeared  to  tbe 
transcript  As  corrected,  tbe  objection  does 
not  apply. 

The  other  objection  to  the  paragraph  Is 
that  whatever  was  said  was  in  reference  to  a 
$700  check  alleged  to  have  been  given  by 
Ruble  to  Bunting,  at  Petersburg;  and  that 
the  complaint  should  also  allege  tbat  the  de- 
fendant at  some  time  gave  the  plaintiff  a 
$700  check  at  Petersburg,  without  such  aver- 
ment the  charge  could  not  have  been  slander- 
ous. The  charge  is  that  the  check  was  given 
on  the  First  National  Bank  of  Vlncennes. 
The  place  where  given  Is  not  charged,  nor  is 
It  material.  The  controlling  facts  were  that 
it  was  given,  and  the  circumstances  and  the 
conditions  set  out,  and  tbe  charges  made 
with  reference  to  it.  The  gist  of  the  charge 
is  that  appellee  forged  a  check  for  $700  on 
tbe  First  National  Bank  of  Vlncennes,  Ind., 
in  the  name  of  the  appellant  A  charge  of 
forgery  is  slanderous  per  se.  Bums'  Rev.  St. 
1901,  §  375,  provides:  "In  an  action  for  libel 
or  slander  it  shall  be  sufficient  to  state,  gen- 
erally, that  tbe  defamatory  matter  was  pub- 
lished or  spoken  of  the  plaintiff,  and  if  the 
allegatlon.be  denied,  the  plaintiff  must  prove, 
on  the  trial,  the  facts  showing  that  the  de- 
famatory matter  was  published  of  him."  A 
i  strict  Affirmative  charge  of  forgery  is  not 
necessary.  If  the  words  used  are  calculated 
to  cause  the  hearer  to  suspect  that  the  plain- 
tiff was  guilty  of  the  crime,  they  are  ac- 
tionable. Drummond  v.  Leslie,  5  Blackf.  453: 
Seller  v.  Jenkins,  07  Ind.  431;  De  Pew  v. 
Uobinson,  95  Ind.  Ill;  Branstetter  v.  Dor- 
rough,  81  Ind.  529;  Hotchklss  v.  Olmstead. 
37  Ind.  82;  O'Connor  v.  O'Conner,  24  Ind. 
221;  Harrison  v.  Findley,  23  Ind.  271.  80 
Am.  Dec.  466;  Proctor  v.  Owens,  18  Ind.  22. 
81  Am.  Dec.  341. 

Appellant  claims  that  the  verdict  is  not 
sustained  by  sufficient  evidence,  upon  the 
ground  that  it  wholly  falls  to  show  that  the 
said  slanderous  words  were  spoken  to  James 
Sanders.  To  quote  from  appellant's  brief: 
"James  Sanders  does  not  say  that  the  words 
were  addressed  to  him,  or  spoken  in  a  con- 
versation with  him."  The  record  shows  that 
James  Sanders,  being  recalled  as  a  witness, 
testified  as  follows:  "Q.  Were  you  at  tbe 
trial  between  Bunting  and  Ruble?  A.  Xes. 
sir.  •  •  •  Q.  Did  you  see  John  T.  Good- 
man and  S.  P.  Ruble  ia  the  side  room  In  the 
courthouse  that  day?  A.  Yes,  sir.  Q.  Did 
you  have  a  conversation  with  S.  P.  Ruble  In 
the  side  room  tbat  day?  A.  Yes,  sir.  Q. 
You  may  state  what  be  said  to  you  concern- 
ing John  M.  Bunting  and  the  $7D0  check 
there.  A.  Well,  as  well  as  I  can  recollect  on 
the  subject  him  and  Mr.  Bunting  was  In  a 
quarrel  or  quarreling  in  there.  Q.  Go  on 
and  state  what  he  said  to  yon  on  that  sub- 
ject. A.  Well,  there  was  two  or  three  in 
there,  and  he  says  if  Bunting  ever  had  a 
check  on  him  for  $700  he  forged  it.  •  •  • 
Q.  Who  else  was  In  tbe  room  at  that  time? 
A.  John  T.  Goodman.    Q.  Anybody  else?    A. 
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Tom  Bunting.  Q.  That  was  on  tbe  day  of 
the  trial  between  S.  P.  Ruble  and  the  Bunt- 
ings in  January,  1901?  A.  Yes,  sir,  in  the 
evening  about  3  or  4  o'cloclt,  on  tbe  day  of 
the  trial.  Q.  Where  did  it  occur?  A.  In 
this  cloakroom  out  here  [indicating]."  His 
testimony  was  corroborated  by  that  of  John 
T.  Goodman  and  Thomas  Bunting. 

Complaint  is  made  of  instruction  No.  4, 
given  by  tbe  court  of  its  own  motion,  upon 
the  ground  that  it  does  not  correctly  state 
the  issues  formed  on  said  second  paragraph. 
Said  instruction  is  as  follows:  The  said  sec- 
ond paragraph  of  plaintiff's  complaint  sub- 
stantially avers  that  the  defendant  falsely 
and  maliciously  slandered  plaintiff  by  say- 
ing, of  and  concerning  him,  to  one  James 
Sanders  that  "he  (the  plaintiff.  Bunting 
meaning)  had  no  check  on  him.  Ruble,  for 
seven  hundred  dollars  ($700),  or  any  other 
sum,  and  never  did  have  one,  and,  if  he  did 
have  and  cashed  it,  he  forged  it,  when  in 
fact  said  defendant  had  given  said  plaintiff 
a  check  for  seven  bundred  dollars  ($700)  on 
the  First  National  Bank  of  Vincennes,  Ind., 
and  that  said  bank  liad  paid  said  check,  and 
that  plaintiff  on  account  thereof  suffered 
greatly  in  his  reputation  for  honesty  and  in- 
tegrity, and  has  been  greatly  humiliated 
thereby,  and  suffered  in  mind  and  body,  and 
thereby  has  been  damaged  in  the  sum  of  five 
thousand  dollars  ($5,000)."  It  is  argued  that 
as  the  complaint  charges  the  speaking  of  the 
words  in  reference  to  a  check  given  by  the 
defendant  at  Petersburg,  and  the  instruction 
states  the  allegations  of  said  paragraph  were 
In  reference  to  a  check  given  on  the  First 
National  Bank  of  Vincennes,  tbe  issues  were 
not  fully  and  correctly  stated.  The  objec- 
tion to  the  instruction  cannot  be  sustained. 
The  charge  was  forging  a  check  on  tbe  First 
National  ]^ank  of  Vincennes.  Appelant  said 
that  he  had  given  no  such  check,  and  if  the 
appellee  bad  such  check  he  had  forged  it 
Where  the  check  was  cashed  was  not  of  the 
essence  of  the  charge. 

Instruction  No.  2  given  at  the  request  of 
appellee  Is  claimed  to  be  erroneous,  because, 
while  undertaking  to  set  out  the  material 
facts  necessary  to  maintain  the  action.  It  does 
not  set  out  all  of  them.  The  instruction  makes 
no  reference  to  the  fact  that  the  alleged 
slanderous  words  were  spoken  concerning  a 
check  alleged  to  have  been  given  by  the  de- 
fendant to  the  plaintiff  at  Petersburg.  Said 
paragraph  may  fairly  bear  the  construction 
of  charging  that  the  check  was  cashed  at 
Petersburg. 

The  tliird,  fourth,  fifth,  and  sixth  instruc- 
tions given  at  the  request  of  the  plaintiff  are 
objected  to  as  each  assuming  that  the  fact  of 
the  existence  of  and  the  giving  of  a  certain 
check  for  $700  was  established. 

Tbe  language  of  said  third  instruction  is: 
"In  determining  whether  the  said  defendant 
Ruble  said  to  James  Sanders  that  the  plain- 
tiff forged  tbe  seven  hundred  dollar  check 
($700),  you  may  take  Into  consideration  tbe 


testimony  of  other  persons,  If  any  each  there 
were  who  were  present  at  tL-e  time  and 
beard  what  was  said,  if  the  evidence  shows 
anything  was  said." 

The  fourth,  fifth,  and  sixth  each  began: 
"If  you  find  from  the  evidence  that  the  de- 
fendant," etc. 

The  court  permitted  plaintiff  to  give  iu 
evidence  the  checH  dated  December  19,  1892, 
on  the  First  National  Bank  of  Vincennes, 
signed  by  S.  P.  Ruble,  and  payable  to  John 
M.  Bunting,  and  to  testify  concerning  the 
check.  It  was  the  check  concerning  which 
the  charge  of  forgery  was  made,  the  check 
which  the  appellant  said  that  he  bad  never 
given  the  appellee.  It  liad  been  cashed  at 
Petersburg  by  appellee,  and  sent  from  Peters- 
burg to  Vincennes  for  collection.  Appellant 
admitted  its  execution  after  its  Introduction 
In  evidence.  The  evidence  was  proper.  The 
court  permitted  the  plaintiff,  over  the  objec- 
tion of  the  appellant,  to  introduce  the  record 
entry  of  a  Judgment  in  the  case  of  Ruble 
(appellant  here)  v.  John  and  Thomas  S. 
Bunting.  Tbe  giving  of  the  check  was  inci- 
dent to  a  partnership  matter  with  which  the 
appellee  and  appellant  were  concerned.  In 
1892.  In  1901  a  trial  was  had  in  which  Ru- 
ble was  plaintiff  and  the  Buntings  were  de- 
fendants, and  Judgment  was  rendered  in  ap- 
pellant's favor.  The  subject  of  the  check 
came  up  in  evidence,  and  Ruble  denied  hav- 
ing given  It.  On  the  day  of  the  trial,  in  the 
cloakroom  of  the  courtliouse  (heretofore  re- 
ferred to  by  witness),  the  appellant  first 
made,  as  claimed,  the  charge  of  forgery.  A 
number  of  witnesses  testified  in  tbe  case  at 
bar  concerning  the  testimony  of  Ruble  in 
the  former  trial.  The  introduction  of  the 
record  of  this  Judgment  Is  the  one  of  which 
appellant  complains.  The  record  entry  of 
the  Judgment  would  be  competent,  at  least, 
to  show  the  date.  It  was  not  error  to  admit 
it  for  that  purpose.  E'er  any  other  purpose 
it  was  immaterial,  but  we  cannot  say  that 
It  was  harmful.  There  was  no  error  in  per- 
mitting proof  of  appellant's  testimony,  on 
the  former  trial,  denying  the  giving  of  tbe 
check. 

We  find  no  error  for  which  the  Judgment 
should  be  reversed.    Judgment  affirmed. 


(32  Ind.  App.  22) 
QOUGH  et  al.  t.  STATE  ex  rel.  PETERS. 
(Appellate  Court  of  Indiana.    Nov.  24,  1908.) 

APPEAL— JOINT  ASSIGNMENTS  OP  ERROR— NEW 
TRIAL  —  MOTION  —  SUFFICIENCY  OP  ASSIGN- 
MENTS—INTOXICATING  LIQUORS— CIVIL  DAM- 
AGE ACTS— DAMAGES— MITIGATION. 

1.  The  motions  for  a  new  trial  by  a  principal 
and  by  the  sureties  on  his  bond,  when  jointly 
sued  as  defendants,  being  separate  motions,  no 
question  is  presented  for  appellate  review  on 
the  court's  ruling  on  such  motions  by  a  joint 
assignment  of  error  by  all  defendants. 

2.  Od  a  motion  for  a  new  trial,  an  assign- 
ment that  tbe  court  erred  in  refusing  to  penult 
a  witness  na'med  to  answer  the  following  ques- 
tion, followed  by  the  question  asked,  was  suffi- 
cient to  call  tbe  attention  of  the  triai  court  to 
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tbe  particular  evidence  alleged  to  have  been 
erroneously  rejected. 

3.  Under  Burus'  Rct,  St.  1901,  i  7288,  giving 
a  right  of  Hction  to  a  wife  for  injury  or  dam- 
ages sustained  b;  the  illegal  sale  of  liquor  to 
her  busbnnd,  that  the  wife  had  abused  and  as- 
saulted her  husband  and  had  attempted  to 
deoioliEh  defeudant's  aaloon  with  a  hatchet  is 
not  evidence  in  mitigation  of  damages  in  an 
action  against  tbe  liquor  dealer. 

Appeal  from  Circuit  Couf t,  Hamilton  Coun- 
ty; John  F.  Neal,  Judge. 

Action  by  the  state,  on  tbe  relation  of  Vina 
Peteri,  against  William  S.  GougU  and  others. 
From  a  Judgment  for  relator,  defendants  ap- 
peaL    Affirmed. 

Flppen  &  Purvis  and  Kane  &  Kane,  for 
appellants.  Daniel  Waugh  and  Edward  Dan- 
lela^  for  appellee. 

ROBINSON,  J.  Suit  by  appellee  against 
Gough,  principal,  and  appellants  Qualters, 
Frisz,  and  Innis,  sureties  on  Gougb's  bond, 
to  recover  damages  occasioned  by  the  illegal 
sale  of  liquor  to  tbe  husband  of  relatrix. 
The  motion  of  appellant  Gough  for  a  new 
trial  was  overruled,  aa  was  also  the  Joint 
motion  of  the  sureties.  AU  the  a];^llants 
have  Jointly  assigned  error  that  the  court 
erred  In  overruling  Gough's  motion  for  a  new 
trial,  and  also  the  motion  of  the  sureties  for 
a  new  trial.  Appellant  Gough  separately  as- 
signs error  that  tbe  court  erred  in  overruling 
bis  motion  for  a  new  trlaL 

It  Is  first  argued  that  no  question  la 
presented  upon  the  errors  assigued  on  tb« 
matters  discussed  in'  appellant's  brief.  Tbe 
motion  by  appellant  Gough  and  the  motion 
by  the  sureties  for  a  new  trial  being  separate 
motions,  no  question  Is  presented  upon  the 
court's  ruling  on  these  several  motions  by  a 
Joint  assignment  of  error  by  all  the  appel- 
lants. Ewbank's  Manual,  {  138;  Elliott's 
App.  Proc.  S  318.  The  only  questions  argued 
under  the  separate  assignment  of  error  by 
appellant  Gough  relate  to  the  injection  of 
certain  evidence.  In  bis  motion  for  a  new 
trial  he  stated  a  number  of  grounds  there- 
for, and  in  each  it  is  stated  in  substance 
that  tbe  court  erred  in  refusing  to  permit  a 
witness  named  to  answer  the  following  ques- 
tion, this  being  followed  simply  by  tbe  ques- 
tion that  was  asked.  We  think  this  suf- 
ficient to  call  the  attention  of  the  trial  court 
to  the  particular  evidence  which  It  was  al- 
leged had  been  erroneously  rejected.  See 
Ewbank's  Manual,  (  50,  and  cases  cited; 
aark  V.  Bond,  28  lud.  555;  Meyer  v.  Boblfing, 
44  Ind.  238. 

The  only  question  presented  as  to  this  of- 
fered evidence  is  whether  It  was  admissible 
In  mitigation  of  damages.  The  offered  evi- 
dence, so  far  as  the  brief  points  out  tbe 
places  In  the  record  where  It  may  be  found, 
was  with  reference  to  certain  conduct  of  the 
relatrix  at  dllTerent  times;  that,  at  a  time 
not  stated,  she  had  abused  ber -husband  on 
tbe  street,  and  had  assaulted  him;  that  at 
another  time  she  went  to  appellant's  saloon 


and  attempted  to  demolish  it  with  a  hatchet; 
that  during  the  months  when  the  sales  were 
alleged  to  have  been  made  to  the  husband 
she  would  go  downtown  and  whip  ber  hus- 
band on  the  way  home.  The  statute  upon 
which  the  action  is  based  (section  7288, 
Burns'  Rev.  St  1901)  gives  a  right  of  ac- 
tion to  relatrix  for  Injury  or  damages  sus- 
tained to  her  person  or  property  or  means 
of  support.  The  record  does  not  disclose 
that  the  matters  sought  to  be  inquired  about 
by  the  offered  evidence  had  any  connection 
with  the  injurious  acts  resulting  In  relatrix'a 
injury.  They  were  not  matters  of  mitiga- 
tion, and  were,  not  relevant  to  the  Issues 
being  tried.  Moreover,  it  is  argued  that 
each  exception  taken  was  taken  by  all  the 
appellants,  and  that  such  exceptions  are  not 
available  In  a  separate  assignment  of  errors 
by  one  of  tbe  appellants.  In  each  Instance 
tbe  record  shows  that  the  "defendants  ex- 
cept" This  objection  seems  to  be  well  taken 
under  the  ruling  in  City  of  South  Bend  v. 
Turner,  156  Ind.  418,  60  N.  B.  271,  64  Ik 
B.  A.  396.  83  Am.  St  Rep.  200, 
Judgment  afiirmed. 


(19  Ohio  St.  110 

STATE  ex  rel.  SMITH  r.  SMITH. 
(Supreme  Court  of  Ohio.     Nov.  17.  1903.) 

SALB  OF  MILK— REQULATION— AFFIDAVIT  AS 
TO  NATURE  OP  FOOD— JURISDICTION  OP  J08- 
TlCBl-aiaHT  TO  MANDAMUS. 

1.  The  sale  of  milk  containing  10.61  per  cent 
of  solids,  and  no  more,  is  punishable  under  tb» 
act  of  April  10,  1889  (86  Ohio  Laws,  p.  22tf), 
to  regulate  the  sale  of  milk,  and  the  affidavit 
need  not  allege  that  milk  is  an  article  of  human 
food. 

2.  Unless  such  affidavit  cliarges  tbe  particular 
sale  to  be  a  second  or  subsequent  offense,  im- 
prisonment cannot  lie  imposed  as  a  pait  of  the 
punishment,  and  a  justice  of  tbe  peace  with 
whom  tbe  affidavit  is  filed  has  jurisdiction  to 
try  tbe  accused  without  the  intervention  of  a 
jury.  Inwood  v.  State,  42  Ohio  St  186,  ap- 
proved and  fallowed. 

3.  Slandamus  will  lie  to  compel  tbe  exercise 
of  such  jurisdiction.  In  re  Turner,  5  Ohio,  542, 
and  State  ex  rel.  v.  McCarty,  Judge,  39  N.  hi. 
1041,  52  Ohio  St  303,  27  L..  B.  A.  534,  approv- 
ed and  followed. 

(Syllabus  by  the  Court) 

Application  by  tbe  state,  on  the  relation  of 
J.  A.  Smith,  for  a  writ  of  mandamus  to 
Roger  V.  Smith,  Justice  of  the  peace.  Writ 
allowed. 

An  alternative  writ  of  mandamus  has  been 
allowed  upon  a  petition  of  which  the  following 
la  a  copy 

"The  relator  says  that  he  la  an  Inspector  of 
the  dairy  and  food  department  of  the  state  of 
Ohio;  that  the  defendant  Roger  V.  Smith,  la 
a  duly  elected,  qualified,  and  acting  Justice  of 
the  peace  within  and  for  Springfield  tovmship, 
Clark  county,  Ohio.  On  the  11th  day  of 
August  A.  D.  1903,  this  relator  filed  his  afll- 
davit  with  the  said  Justice  of  the  peace,  char- 
ging one  Oliver  M.  Townsley  with  selling 
adulterated  milk  under  tbs  provlaloni  at  am 
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act  entitled  'An  act  to  regulate  the  sale  of 
milk,'  passed  April  10,  1889,  which  said  affi- 
davit was  in  words  and  figures  as  follows,  to 
wit: 

"  'State  of  Ohio,  Clark  County— bs.:  Before 
me,  Roger  V.  Smith,  a  Justice  of  the  peace  in 
and  for  Springfield  township,  Clark  county, 
Ohio,  personally  appeared  J.  A.  Smith,  an  in- 
spector of  tlie  Ohio  dairy  and  food  department, 
who,  being  first  duly  sworn,  says  that  on  or 
abont  the  5th  day  of  August,  A.  D.  1903,  one 
Oliver  M.  Townsley  did,  at  the  county  of 
Clark  aforesaid,  sell  unto  him,  the  said  J.  A. 
Smith,  a  certain  quantity  of  milk,  to  wit,  one- 
half  pint,  which  said  milk  was  adulterated,  in 
this,  to  wit,  that  said  milk  did  then  and  there 
contain  10.61  per  cent,  of  solids,  and  no  more, 
contrary  to  the  form  of  the  statute  In  such  case 
made  and  provided,  and  against  the  peace  and 
dignity  of  the  state  of  Ohio.  [Signed]  Roger 
V.  Smith. 

"  'Signed  and  sworn  to  before  me  this,  the 
11th  day  of  August,  A.  D.  1003.  [Signed] 
Roger  V.  Smith,  Justice  of  the  Peace.' 

"Thereafter,  to  wit,  on  the  4th  day  of  Sep- 
tember, the  said  Oliver  M.  Townsley  appeared 
before  the  said  Roger  V.  Smith  and  waived 
examination,  and  asked  to  be  recognized  to  be 
and  appear  before  the  next  term  of  the  court 
of  common  pleas  to  be  holden  in  and  for  Clark 
county,  Ohio,  but  said  defendant  refused  to 
so  bind  over  and  recognize  the  said  Townsley. 
Thereupon  the  said  Oliver  M.  Townsley  was 
arraigned  upon  said  affidavit,  and  to  the 
charge  therein  entered  bis  plea  of  not  guilty. 
Tikis  relator  thereupon  demanded  that  said 
defendant,  as  such  justice  of  the  peace  afore- 
said, proceed  to  hear  and  finally  determine 
the  cause  presented  by  said  affidavit  between 
the  state  of  Ohio  and  the  said  Oliver  M. 
Townsley  without  the  intervention  of  a  Jury, 
with  which  demand  the  said  defendant,  Roger 
y.  Smith,  refused  and  still  refuses  to  comply. 

"Your  relator  has  no  other  adequate  remedy, 
and  therefore  prays  that  a  writ  of  mandamus 
issue,  compelling  the  said  Roger  V.  Smith  to 
proceed  to  hear  and  finally  determine,  without 
the  intervention  of  a  Jury,  the  questions  at  is- 
sue between  the  state  of  Ohio  and  the  said 
Oliver  M.  Townsley  on  the  affidavit  of  the 
relator,  and  the  said  plea  of  not  guilty  Inter- 
posed by  said  Townsley,  and  your  relator 
prays  for  all  such  orders,  decrees,  and  Judg- 
meiits  as  he  may  be  entitled  to." 

The  defendant  demurs  to  the  petition  gen- 
erally. 

Roscoe  J.  Mauck,  for  plaintiff.  Roger  V. 
Smith,  M.  T.  Bumbam,  and  Stafllord  &  Ar- 
thur, for  defendant. 

SHAUCK,  J.  (after  stating  the  facts).  It  Is 
said  that  the  defendant  properly  refused  to 
proceed  with  the  trial  of  Townsley  because 
the  affidavit  before  him  did  not  charge  an  of- 
fense. If  this  point  were  well  taken,  it  might 
not  be  available  to  the  defendant  in  the  pres- 
ent action.    But  very  clearly  the  point  is  not 


well  taken.  The  act  under  which  the  affidavit 
is  filed,  being  the  act  of  April  10,  1889  (86 
Ohio  Laws,  p.  229),  "to  regulate  the  sale  of 
milk,"  provides:  "Whoever  •  •  •  sells  ■ 
•  •  •  adulterated  mUk,  •  •  •  shall, 
for  a  first  offense,  be  punished  by  a  fine  of  not 
less  than  fifty  nor  more  than  two  hundred  dol- 
lars; for  a  second  ofiTense  by  a  fine  of  not  less 
than  one  hundred  nor  more  than  three  hundred 
dollars,  or  by  imprisonment  In  the  workhouse 
for'  not  less  than  thirty  nor  more  than  sixty 
days;  and  for  a  subsequent  offense,  by  a  fine 
of  fifty  dollars,  and  by  Imprisonment  in  the 
workhouse  of  not  less  than  sixty  days  nor 
more  than  ninety  days."'  The  fourth  section 
of  the  act  provides  tliat  milk  which  contains 
less  than  12  per  coit.  solids  shall  be  deemed 
to  be  adulterated.  Counsel  for  the  defendant 
do  not  demonstrate,  nor  does  it  appear  to  be 
demonstrable,  that  the  act  charged,  to  wit, 
selling  milk  which  contained  10.61  per  cent, 
of  solids,  and  no  more,  is  not  a  violation  of  the 
statute. 

It  is  further  urged  that  the  defendant,  as 
Justice  of  the  peace.  Is  without  Jurisdiction  to 
try  the  accused  without  the  intervention  of 
a  Jury.  The  affidavit  does  not  charge  the 
sale  as  other  than  a  first  offense,  and  there- 
fore imprisonment  could  not,  under  the  pro- 
visions of  the  statute  above  quoted,  be  a  part 
of  the  punishment.  Not  only  would  this  con- 
clusion follow  the  rule  applicable  to  such  cases. 
tliat  every  fact  relied  upon  to  Increase  a  pen- 
alty or  punishment  must  be  charged,  but  it  is 
I  required  by  the  express  terms  of  section  8718a, 
I  Rev.  St.  1892:  "And  provided  further,  that 
I  where,  in  any  such  laws,  after  the  first  oflFense, 
I  a  different  punlslmient  Is  provided  for  stil>6e- 
i  quent  offenses,  the  Information  or  affidavit,  in 
j  order  to  avail  the  state  of  the  benefit  of  such 
additional  punishment,  shall  so  charge  that  it 
Is  the  second  or  subsequent  offense,  and  un- 
less such  special  charge  is  so  made,  the  pun- 
ishment shall  in  all  cases  be  as  of  the  first 
offense."  Since  Inwood  v.  State,  42  Ohio 
St.  186,  It  has  not  been  disputable  in  this  state 
that  the  General  Assembly  may  provide  for 
the  trial,  without  the  intervention  of  a  Jury, 
of  offenses  of  the  character  of  this,  where  Im- 
prisonment is  not  a  part  of  the  punishment. 
By  section  3718a,  Rev.  St.  1892,  jurisdictlor. 
of  these  cases  has  been  conferred  upon  jus- 
tices of  the  peace.  State  of  Ohio  r.  Ruedy, 
67  Ohio  St.  224,  48  N.  E.  944.  There  is  no 
provision  of  the  statute  for  summoning  a  Jury, 
except  upon  the  condition  prescribed  In  the 
section  referred  to:  "In  any  such  prosecution 
where  Imprisonment  may  be  a  part  of  the 
punishment,  if  a  trial  by  Jury  be  not  waived," 
Since  the  defendant,  as  a  Justice  of  the  peace, 
was  vested  with  Jurisdiction  to  try  the  ac- 
cused, and  was  without  authority  to  call  a  Jury 
for  the  trial  of  the  charge  preferred  by  this 
affidavit,  his  refusal  to  try  the  accused  without 
a  Jury  Is  a  refusal  to  exercise  his  Jurisdiction. 
In  support  of  the  demurrer,  it  is  further  In- 
sisted that  mandamus  will  not  lie  to  compel 
the  performance  of  the  suggested  duty,  be- 
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lause  the  defendant  has  decided  that  he  la 
without  Jurisdiction,  and  that  decision,  if  er- 
roneous, can  be  corrected  only  by  a  proceeding 
In  error.  No  statute  authorizing  a  proceeding 
In  error  for  the  reversal  of  such  a  decision  has 
been  pointed  out,  nor  does  this  view  of  the 
subject  admit  the  well-recognized  oflSce  of  the 
writ  of  mandamus.  Formerly  the  writ  of 
procedendo  ad  Judicium  was  awarded  by  a 
court  of  superior  Jurisdiction  to  compel  an  in- 
ferior tribunal  to  proceed  in  cases  where  it  re- 
fused to  act  because  doubtful  of  its  Jurisdic- 
tion, or  satisfied  that  It  had  none.  It  was,  In 
substance,  a  writ  of  mandamus,  though  hav- 
ing a  peculiar  name  because  of  its  office  In  the 
particular  case.  But  in  modern  practice  the 
distinction  In  name  has  disappeared,  and  man- 
damus Is  allowed,  not  to  control  discretion,  but 
to  compel  its  exercise.  In  re  Turner,  5  Ohio, 
542;  State  ex  rel.  v.  McCarty,  Judge,  62  Ohio 
St  363,  89  N.  E.  1041,  27  L.  R  A.  534. 

Demurrfflr  overruled,  and  peremptory  writ 
allowed. 

BUEKET,    0.    J.,    and    SPEAH,    DAVIS, 
PBICB,  and  CREW,  JJ.,  concur. 


(69  Ohio  St  2U) 

STATE  T.  ARATA. 
(Supreme  Court  of  Ohio.     Nov.  17,  19(^.) 

PURB-POOD  LAW— SALE  OP  OLKOMAROARINBJ- 
AFFIDAVIT 

1.  An  affidavit  which  charges  a  person  with 
selling  and  delivering  oleomargarme,  which, 
when  80  sold,  contained  coloring  matter,  to 
wit,  batter  yellow,  sufficiently  charges  a  viola- 
tion of  sections  4200-16,  4200-19,  4200-20, 
Bates'  Ann.  St.,  notwithstanding  it  contains 
descriptive  words  which  partially,  but  not  whol- 
ly, bring  the  substance  sold  within  the  statutory 
definition  of  oleomargarine. 

(Syllabas  by  the  Court.) 

Exceptions  from  Court  of  Common  Pleas, 
Hamilton  County. 

Nicholas  J.  Arata  was  prosecuted  before  a 
Justice  of  the  peace  of  Hamilton  county  un- 
der the  pure-food  laws,  and  was  found  guilty 
by  a  Jury,  as  charged  in  the  affidavit,  of 
selling  oleomargarine  containing  coloring 
matter.  Thereupon,  on  the  same  day.  Judg- 
ment was  given  on  the  verdict,  and  the  de- 
fendant was  fined  in  the  sum  of  $50  and 
costs.  The  affidavit  charged  that  "on  or 
about  the  twenty-fifth  day  of  February,  A. 
D.  1901,  at  the  county  of  Hamilton  and  state 
of  Ohio,  one  Nicholas  J.  Arata  unlawfully 
did  sell  and  deliver  to  the  said  Anthony 
Sauer,  dairy  and  food  Inspector  of  the  state 
of  Ohio,  one-half  (V^  pound  of  oleomargarine, 
siald  oleomargarine  being  a  substance  not 
pure  butter,  and  containing  only  three  and 
seventy-seven  hundredths  (3.77)  per  cent,  of 
butter  fats,  which  said  oleomargarine,  when 
so  sold  as  aforesaid,  contained  coloring  mat- 
ter, to  wit,  butter  yellow,  contrary  to  the 
statute  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  state 
of  Ohio."    On  petition  in  error  in  the  court 


of  common  pleas  the  Judgment  of  the  justice 
of  the  peace  was  reversed  on  the  ground  that 
the  offidavlt  filed  with  the  Justice  of  the 
peace,  charging  the  offense,  was  defective, 
and  that  the  Justice  of  the  peace  committed 
error  in  overruling  the  demurrer  of  the  de- 
fendant thereto.  To  this  the  state  of  Ohio, 
plaintiff  In  error  here,  excepted.  Exceptions 
sustained. 

Scott  Bonham,  for  the  State.  Edward  M. 
Ballard,  for  defendant 

PER  CJURIAM.  The  affidavit  is  not  de- 
fective. It  charges  Arata  with  having  sold 
oleomargarine  which  contained  coloring  mat- 
ter, to  wit,  butter  yellow.  This  is  all  that 
Is  required,  because  the  meaning  of  the  word 
"oleomargarine,"  as  used  in  the  statute,  is 
defined  by  the  statute  Itself.  The  descriptive 
words  contained  in  the  affidavit  do  not  whol- 
ly describe  oleomargarine  as  defined  in  the 
statute,  but  do  not  contradict  the  charge  as 
made.  Therefore,  whether  they  completely 
describe  the  substance  sold,  or  not,  these 
words  neither  add  to  nor  subtract  from  the 
meaning  of  the  charge.    They  are  surplusage. 

Exceptions  sustained. 

BURKBT,  C.  J.,  and  SPEAR,  DAVIS- 
SHAUCK,  PRICE,  and  CREW,  JJ.,  concur. 


(69  Ohio  St.  184) 

NORTHERN  OHIO  BY.  CO.  v.  RIGBX. 

(Supreme  Court  of  Ohio.    Nov.  17,  1903.) 

TRIAL,— INSTRUCTIONS— INJURY  TO  BMPLOYfi- 
DIRECTIONS  OF  FOREMAN— DISCRETION  OF 
EMPLOY*— CONTRIBUTORY  NEOLIGENCE. 

1.  A  special  charge  to  the  jury  requested  by 
a  party  to  an  action,  which  is  based  on  the  as- 
sumption that  a  material  fact  exists  Id  the  case, 
but  which  fact  is  in  dispute  between  the  pkt- 
tles,  is  properly  refused. 

2.  In  the  trial  of  an  action  broaght  by  an  em- 
ploye against  a  railway  company  to  recover  for 
injuries  sustained  by  the  explosion  of  a  car 
heater  on  a  passenger  coach  while  he  was  at- 
tempting to  thaw  out  the  frozen  water  pipes 
while  the  car  was  standing  in  the  yards  of  the 
company,  and  where  the  evidence  tends  to  prove 
that  the  heater  was  without  a  steam  gauge,  to 
the  knowledge  of  the  employe,  and  that  the  ex- 
plosion was  caused  by  the  use  of  a  solid  plug 
in  the  drum  of  the  heater,  instead  of  a  safety 
valve,  which  plug  was  put.  in  by  the  employ*  a 
few  days  before  the  explosion  by  direction  of 
his  superior,  and  where  the  evidence  further 
tends  to  prove  that  the  employe  was  an  experi- 
enced foreman  of  car  repairers,  and  familiar 
with  the  system  of  heating  used  on  said  car, 
and  with  the  proper  method  and  means  of  thaw- 
ing ont  the  water  pipes  when  frozen,  and  where 
the  only  order  from  the  superior  was  a  telegram 
to  Ret  the  car  ready  for  use,  to  charge  the  Jury, 
without  further  explanation,  that  it  you  find 
at  the  time  of  the  explosion,  and  for  several 
days  prior  thereto,  there  was  no  safety  valve 
in  the  drum  of  the  Bnker  heater  in  car  22;  that 
said  safety  valve  had  been  removed  and  re- 
placed by  a  solid  plug,  and  that  Rigby  knew 
of  these  facts  when  he  attempted  to  thaw  out 
said  heater  at  the  time  of  the  explosion  com- 
plained of;  and,  farther,  if  you  find  that  said 
explosion  resulted  wholly  from  the  tact  that 
said  drum  had  a  solid  plug,  instead  of  a  safety 
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valve— then  Rigby  would  nevertheless  be  enti- 
tled to  recover  in  this  action,  if  yon  find  by  a 
preponderance  of  the  evidence  that,  in  attempt- 
ing to  tbaw  out  said  heater  as  he  did,  he  was 
acting  in  obedience  to  a  positive  order  of  his 
superior;  that  a  person  of  ordinary  prudence 
would,  under  the  circumstances,  have  obeyed 
such  order;  and  that  in  obeying  such  order  he 
used  ordinary  care" — is  misleading  and  errone- 
ous. 

3.  Where  the  superior,  while  absent,  sends  an 
order  to  an  employe  to  perform  certain  work  or 
duty,  but  leaves  to  such  employ^  the  selection 
of  the  means  and  manner  of  performing  the 
service,  the  doctrine  of  Van  Dusen  Gas  &  Gaso- 
line Engine  Co.  t.  Schelies,  55  N.  E.  998,  64 
Ohio  St.  298,  does  not  apply. 

(Syllabus  by  the  Conrt) 

Error  to  Circuit  Court,  Summit  Cotmty. 

Action  by  one  Rlgby  against  the  Nortbem 
Ohio  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  brings  error.     Reversed. 

On  or  about  the  4th  day  of  December,  1895, 
the  defendant  In  error  was  severely  injured 
in  the  yards  of  the  plalntllT  in  error  at  Del- 
phos,  Ohio,  by  the  explosion  of  what  is  com- 
monly known  as  the  "Baker  Car  Heater," 
which  was  In  passenger  coach  No.  22,  owned 
and  operated  by  the  railway  company.  The 
plaintiff  below  was  an  employ^  of  the  plain- 
tiff in  error,  as  he  alleges,  in  the  capacity  of 
foreman  of  car  repairers  at  the  shop  of  the 
company  on  its  line  of  raih:oad  at  Delphos,  and 
that  bis  duty  was  to  make  and  cause  to  be 
made  such  repairs  of  the  cars  of  the  defendant 
as  he  might  be  ordered  to  make  from  time  to 
time.  The  evidence  tends  to  prove  that  Rig- 
by,  plaintiff  below,  had  several  years'  experi- 
ence as  foreman  of  car  repairers  on  the  line  of 
defendant  company,  and  on  other  railroads,  be- 
fore engaging  with  the  defendant,  and  that  he 
also  had  considerable  knowledge  of,  and  ex- 
perience with,  the  Baker  car  heater,  and,  as  a 
mechanic,  possessed  a  fair  knowledge  of  its 
construction  and  mode  of  operation.  The  evi- 
dence further  tends  to  show  that,  in  the  dis- 
charge of  Ms  duties,  be  bad  experience  as  to 
the  proper  method  of  tliawlng  out  the  pipes 
of  this  system  of  heating  cars  when  the  wa- 
ter circulating  therein  from  the  heater  had 
become  frozen.  This  beating  system,  when  in 
proper  condition,  was  furnished  not  only  with 
a  pressure  gauge,  but  also  a  safety  or  pop 
valve.  The  safety  or  pop  valve  is  connected 
with  the  drum  of  the  heater  on  the  roof  of  the 
car,  and  Its  purpose  is  to  furnish  relief  from 
excessive  pressure.  There  is  evidence  tending 
to  prove,  and  it  is  not  seriously  in  dispute,  that 
on  or  about  November  25th,  preceding  the  ex- 
plosion, and  while  this  car  No.  22  was  stand- 
ing in  the  Delphos  yards,  Rlgby  was  directed 
to  get  it  ready  to  go  out  upon  the  road,  and  It 
was  found  that  the  drum  of  the  heater  was 
without  the  safety  or  pop  valve.  The  master 
mechanic.  Marshall,  was  Informed  of  this  fact; 
and.  after  sooie  discussion,  Rigby  was  told 
by  the  master  mechanic  to  put  in  a  plug  where 
the  safety  valve  should  be,  until  valves  which 
had  been,  ordered  should  arrive.  This  was 
done  by  Rigby,  and  a  solid  plug  was  put  In  the 
vent  of  the  drum.    The  heater  was  then  filled 


with  water,  and  fired  up  ready  for  the  road. 
It  turned  out  that  the  car  was  not  needed  at 
once,  and  the  fire  was  drawn  from  the  heater. 
The  car  then  stood  for  several  days  out  of 
doors  in  the  open  yard,  in  severe,  cold  weather, 
and  such  water  as  remained  in  the  pipes  froze. 
On  the  day  of  the  explosion,  December  4th,  it 
became  necessary  to  get  car  No.  22  ready  for 
use  on  the  road  the  next  morning.  The  evi- 
dence shows  that  Marshall,  as  master  mechan- 
ic, telegraphed  to  Rigby,  "Get  car  22  ready." 
In  pursuance  of  this  dfa%ction  or  order,  Rigby 
set  about  to  thaw  out  the  pipes,  while  the  pres- 
snre  gauge  was  absent,  and  the  plug  was  in 
the  vent  of  the  drum,  instead  of  a  safety  or  pop 
valve;  and  in  so  doing  the  explosion  occurred, 
and  he  was  seriously  injured.  The  negligence 
complained  of  in  the  plaintiff's  petition,  in  sub- 
stance, consists  In  the  company  falling  to  fur- 
nish the  satety  or  pop  valve  as  its  master  me- 
chanic had  promised  should  be  put  in,  and  in 
ordering  plaintiff  to  proceed  with  the  plug  In, 
which,  with  the  weak  and  defective  condition 
of  the  heater,  caused  the  explosion  and  his  in- 
juries. The  answer  of  the  company  denies  any 
defective  or  weakened  condition  of  the  heater, 
and  all  negligence  on  its  part,  and  charges 
that  the  plaintiff  had  full  knowledge  of  the 
danger  of  attempting  to  thaw  out  the  pipes 
without  a  safety  valve,  and  negligently  pro- 
ceeded with  the  work  nnder  the  circumstan- 
ces, well  knowing  the  dangers  to  be  encounter- 
ed, and  thus  contributed  to  his  injuries. 

The  defendant  company  requested  the  court 
to  give  the  Jury  certain  instructions,  some  of 
which  were  substantially  embraced  in  the  gen- 
eral charge,  and  others  were  given  in  the  lan- 
guage requested.  The  seventh  request  was 
not  so  given,  and  for  this,  error  Is  assigned. 
The  request  is  as  follows:  "(7)  If  you  find 
from  the  evidence  that  the  talk  between  Mar- 
shall and  Rigby  about  putting  in  the  plug  In 
the  heater  was  merely  determining  the  best 
mode  of  putting  the  same  in  condition  for  use 
until  the  'pop  valves'  came,  they  having  equal 
knowledge  of  the  defect,  and  the  safety  of  us- 
ing the  same  in  that  condition,  and  that  Mar- 
shall telegraphed  Rlgby  to  get  car  No.  22  ready 
for  use,  and,  under  Marshall's  order,  Rlgby 
went  ahead  and  used  the  heaters,  assuming  all 
the  direction  as  to  its  use  in  that  condition,  the 
mode  of  building  the  fire,  and  thawing  out  of 
the  pipes,  and  had  sole  charge  of  the  work, 
then  I  say  to  yon  that  the  doctrine  of  promise 
to  repair  defective  machinery  would  not  apply 
to  him.  Under  such  a  state  of  facts,  and  in 
that  case,  he  should  be  held  to  assume  the  risk 
of  the  use  of  such  defective  beater,  and  he  can- 
not recover  in  this  case.  The  promise  to 
repair  the  defective  heater,  claimed  in  this 
case,  must  have  been  made  for  the  benefit  of 
the  plaintiff,  and  to  induce  him  to  continue 
work,  and  not  simply  In  the  interest  of  the  de- 
fendant. And  if  you  find  from  the  evidence 
that  it  was  merely  a  talk  between  Marshall 
and  Rigby  as  to  the  best  way  to  prepare  the 
car  for  use— to  put  a  plug  in  until  the  pop 
valves  came— both  having  equal  knowledge  of 
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tlie  safety  and  Its  use,  and  was  not  Intended 
for  an  order  to  Rlgby  to  use  it  against  his 
Judgment,  then  I  say  to  you  that  the  doctrine 
of  promise  to  repair  defective  machinery,  and 
continued  use  by  an  employ^,  does  not  apply, 
and  Rlgby  would  be  held  to  have  assumed  the 
risk  of  the  use  of  the  heater  in  such  condition, 
and  be  cannot,  under  such  circumstances,  re- 
cover in  this  case."  Exception  was  taken  to 
the  refusal  to  give  this  instruction,  as  well  as 
to  others  not  given.  After  argument,  the  court 
charged  the  Jury,  and  special  and  general 
exceptions  were  taken.  The  Jury  found  for 
the  plaintiff.  Defendant's  motion  for  new  tri- 
al was  overruled,  and  Judgment  entered  on  the 
verdict,  which  was  affirmed  by  the  circuit 
court,  and  error  is  prosecuted  here  to  reverse 
the  Judgments  of  both  courts.  The  questions 
raised  on  the  general  charge  are  stated  In  the 
opinion. 

TibbalB  &  Frank,  for  plaintiff  in  error.  B. 
F.  Vorls  and  Charles  Balrd,  for  defendant  In 
error. 

FRIOB,  J.  (after  stating  the  facts).  It  ia 
disclosed  by  the  record  that  this  case  haa 
been  thrice  tried  to  a  Jury,  each  trial  resulting 
In  a  verdict  and  Judgment  for  the  plaintiff. 
The  Judgments  rendered  on  the  first  and  sec- 
ond verdicts  were  reversed  by  the  circuit 
court,  but  it  affirmed  the  last  Judgment,  and 
we  have  the  controversies  of  the  last  trial 
before  us  on  the  petition  in  error  and  a  bill 
of  exceptions,  which  contains  all  the  evidence 
and  the  numerous  questions  of  law  which 
arose  during  the  trial. 

The  assignments  of  error  are  many,  and 
they  have  received  our  careful  consideration. 
We  discover  no  substantial  error  in  the  ad- 
mission or  exclusion  of  evidence,  and  all 
proper  instructions  asked  by  the  railway  com- 
pany were  either  given  In  terms  or  in  sub- 
stance In  the  general  charge.  They  were  not 
asked  to  be  given  before  argument  to  the 
Jury  commenced,  and  therefore  no  legal  right 
'  of  plaintiff  In  error  In  that  respect  has  been 
violated. 

Defendant's  special  instructions  4  and  7 
were  not  given  as  requested,  nor  can  it  be 
said  that  their  substance  is  embraced  in  the 
general  charge.  But  the  omission  ia  not  er- 
ror, because  the  principle  sought  to  be  Im- 
pressed by  each  request  se^ms  to  be  predi- 
cated upon  the  assumption  of  an  important 
fact  which  was  In  dispute  between  the  par- 
ties. This  prominently  appears  in  request  7, 
found  In  the  statement  of  this  case.  It  opens 
as  follows:  "If  you  find  from  the  evidence 
that  the  talk  between  Marshall  [the  master 
mechanic]  and  Rlgby  about  putting  In  the 
plug  In  the  heater  was  merely  determining 
the  best  mode  of  putting  the  same  In  condi- 
tion for  use  until  the  pop  valves  came— they 
having  equal  knowledge  of  the  defect,  and 
the  safety  of  using  the  same  In  that  condi- 
tion—find that  Marshall  telegraphed  Rlgby  to 
get  car  No.  22  ready  for  use,  and,  under  Mar- 
Bhall's  order.  Rlgby  went  ahead  and  used  the 
heaters,  assuming  all  the  direction  aa  to  its 


use  In  that  condition,  the  mode  of  building 
the  fire,  and  thawing  out  of  the  pipes,  and 
had  sole  charge  of  the  work,  then  I  say  to  yoa 
that  the  doctrine  of  promise  to  repair  de- 
fective machinery  would  not  apply  to  him. 
•  •  •»  rpjjg  railway  company  introduced 
evidence  tending  to  prove  that  Rigby  had 
skill  and  knowledge  concerning  the  system  of 
heating  equal  and  even  superior  to  that  of 
Marshall,  the  master  mechanic,  and  that  he 
was  able  to  act,  and  in  this  case  did  act,  on 
his  own  knowledge,  skill,  and  Judgment. 
However,  the  plaintiff  denied  this,  and  as- 
serts that  his  knowledge  and  skill  are  In- 
ferior, and  that  he  relied  on  the  Judgment 
and  directions  of  Marshall.  Hence  it  would 
have  been  error  for  the  court  to  assume 
that  they  had  equal  knowledge  on  the  sub- 
ject, and  on  that  assumption  base  an  in- 
struction calculated  to  materially  affect  the 
verdict 

We  now  come  to  the  general  charge  of  fhe 
court.  To  this  charge  counsel  for  the  railway 
company  have  devoted  much  criticism,  and 
urge  that  the  law  applicable  to  the  lames 
and  facts  of  the  case  was  not  given  the  Jury, 
and  that  Improper  rules  were  submitted  for 
Its  consideration,  bearing  on  the  risks  as- 
sumed by  Rigby,  the  duties  of  the  railway 
company  touching  the  same  subject,  the 
charge  of  contributory  negligence  made  in 
its  answer,  and  the  promise  of  the  raperkx' 
to  the  employe  to  replace  the  plug  with  a 
safety  valve.  We  are  of  the  opinion,  how- 
ever, that  the  charge  does  not  Justly  deserve 
all  that  has  been  said  about  it;  and.  If  the 
court  bad  left  It  with  the  Jury  when  It  seems 
to  have  reached  a  proper  close,  we  could  find 
no  sufficient  reason  for  a  reversal  of  the 
Judgment  But  the  court  did  not  stop  where 
the  charge  properly  ended.  This  language 
follows:  "Now,  gentlemen,  this  case  has  oc- 
cupied a  number  of  days,  and  the  evidence 
covers  a  wide  field  of  inquiry,  and,  as  yon 
see  from  the  somewhat  lengthy  Instruction  I 
have  given  you,  that  numerous  questions  of 
law  arise.  I  have  endeavored  to  give  yon 
them  as  clearly  as  I  possibly  could,  bnt,  la 
view  of  their  length,  it  is  possible  that  men 
not  familiar  with  the  examination  of  legal 
questions  might  not  readily  apprehend  them. 
Therefore,  In  connection,  I  will  summarise 
what  I  have  thus  said,  and  make  It,  as  near 
as  I  can,  applicable  to  the  particular  case  be- 
fore yon."  The  summary  was  made,  and, 
after  being  introduced  by  the  foregoing  lan- 
guage. It  would  be  quite  natural  for  the  Jury 
to  lose  sight  of  much  that  had  been  said  dur- 
ing the  progress  of  the  long  charge,  and  look 
to  the  attempted  summing  up  of  the  whole 
matter  within  a  much  smaller  compass,  and 
which  it  would  more  readily  grasp  and  re- 
member. If  the  summary  was  free  from 
fault  this  would  be  well.  On  the  other  hand. 
If  It  embraces  the  virus  of  serious  error,  the 
same  became  the  more  conspicuous  and  con- 
trolling with  the  Jury.  Less  than  two  pages 
of  the  printed  record  contain  the  sum  mar; ,  of 
Which  we  find  the  following  on  page  68tt 
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"If  you  find  at  the  time  of  tbe  explosion, 
and  for  several  days  prior  tbereto,  tliere 
was  no  safety  valve  in  the  drum  of  tlie 
Baker  beatei;  in  car  22;  that  said  safety 
valve  liad  been  removed  and  replaced  by  a 
solid  plug,  and  tbat  Kigby  knew  of*  these 
facts  when  he  attempted  to  thaw  out  said 
beater  at  the  time  of  the  explosion  com- 
plained of;  and,  further,  if  you  Und  tliat  the 
said  explosion  resulted  wholly  from  the  fact 
tbat  said  drum  bad  a  solid  plug,  instead  of 
a  safety  valve — then  Rlgby  would,  neverthe- 
less, be  entitled  to  recover  in  this  action,  if 
you  find  by  a  preponderance  of  the  evidence 
either  tbat,  in  atteipptlng  to  tbaw  out  said 
beater  as  he  did,  he  was  acting  in  obedience 
to  a  positive  order  of  his  superior;  that  a 
person  of  ordinary  prudence  would,  under 
the  circumstances,  have  obeyed  such  order, 
and  that  in  obeying  such  order  be  used  or^ 
dinary  care,  or  that  Kigby  informed  bis  su- 
perior of  the  want  of  a  safety  valve  in  said 
drum,  and  that  said  superior  ordered  blm  to 
put  in  a  solid  plug,  and  to  use  said  drum 
with  a  solid  plug,  and  then  promised  BIgby 
to  have  said  solid  plug  promptly  replaced  by 
a  proper  safety  valve,  and  that  Kigby,  in 
reliance  upon  such  promise,  continued  In 
the  employ  of  the  Northern  Ohio  Railway 
Company,  and  tbat  a  reasonable  time  to  re- 
place said  plug  had  not  elapsed  between  said 
promise  and  said  explosion;  and  tbat,  in  get- 
ting said  car  22  ready  for  the  road  at  the 
time  of  the  explosion,  he  used  reasonable 
and  ordinary  care,  unless  you  find  that  no 
ordinarily  prudent  man  would,  under  all  the 
circumstances,  have  continued  in  such  em- 
ployment, and  obeyed  such  order."  , 

To  say  the  least  of  this  paragraph,  It  Is 
very  much  involved,  and,  if  there  was  any 
confusion  In  the  preceding  Instructions,  it 
became  worse  confounded  in  this  summary. 
The  Jury  was  told  that  if  there  had  been  no 
safety  valve  In  the  drum  of  the  heater  for 
several  days;  that  it  had  been  removed,  and 
replaced  by  a  solid  plug,  of  which  facts  Rlg- 
by bad  knowledge  when  he  attempted  to 
tbaw  out  the  heaters,  and  if  the  explosion 
resulted  wholly  from  the  fact  that  the  drum 
bad  a  solid  plug,  instead  of  a  safety  valve— 
"then  Kigby  would  nevertheless  be  entitled 
to  recover,"  if  tbe  Jury  should  find,  from  a 
preponderance  of  the  evidence,  either  that 
In  attempting  to  thaw  out  tbe  heater  be  was 
acting  in  obedience  to  a  positive  order  -of 
his  superior,  which  a  prudent  person,  under 
the  circumstances,  would  have  obeyed,  or 
tbat  if  the  Jury  find  that  Rigby  had  inform- 
ed his  superior  of  the  want  of  a  safety  valve, 
who  Informed  him  to  put  in  the  solid  plug, 
and  so  use  the  heater  until  the  plug  could  be 
replaced  by  a  safety  valve,  and  Rlgby  relied 
on  the  promise,  and  continued  in  tbe  employ 
of  the  railway  company,  and  a  reasonable 
time  In  which  to  replace  the  safety  valve  Irnd 
not  elapsed  at  tbe  time  of  the  explosion, 
provided  he  used  ordinary  care,  unless  the 
Jury  found  that  no  ordinarily  prudent  man 


would   have  continued  in  the  service  and 
ol)eyed  such  order. 

VVe  have  endeavored  to  analyze  this  par- 
agraph, and  place  tbe  component  parts  in 
such  Juxtaposition  with  each  other  as  to  con- 
vey a  clear  meaning,  but  without  success. 
It  starts  abruptly,  and  as  it  is  unfolded  it 
becomes  more  complex.  Tbe  premises  for 
the  principle  inculcated  are  laid  after  its  as- 
sertion, and  tbe  paragraph  ends  with  a  qual- 
ification which  reflects  no  light  on  what  pre- 
cedes it.  Tbe  evidence  at  least  tends  to 
prove  that  Bigby  had  taken  tbe  safety  valve 
from  car  22,  and  put  it  on  the  drum  of  the 
heater  of  another  car,  and  this,  too,  several 
days  prior  to  the  explosion.  Ti-ue,  it  was 
done  after  consultation  with  Marshall,  and 
by  his  directions.  Another  fact  which  tbe 
evidence  tends  to  prove  Is  that  there  was  no 
steam  pressure  gauge  on  the  heater  in  car 
22,  and  had  not  been  for  several  days,  which 
i  fact  was  well  known  to  Rlgby.  The  evi- 
I  dence  further  tends  to  prove  ttiat  Rlgby,  be- 
side tbe  knowledge  of  this  condition  of  the 
heater,  possessed  large  experience  as  fore- 
man of  car  repairers,  and  also  bad  consid- 
erable experience  with  tbe  Baker  system  of 
beating,  and  tbe  method  of  thawing  out  the 
pipes  when  frozen.  Such  being  tbe  state  of 
the  evidence,  the  court.  In  its  summary,  in 
effect,  says  that,  although  Bigby  knew  of 
the  absence  of  the  valve,  he  might  "never- 
theless recover,  if  he  was  acting  in  obedi- 
ence to  a  i>osltive  order  of  bis  superior," 
where  a  person  of  ordinary  care  would  have 
obeyed  such  order.  The  order  relied  on  as 
inducing  Rlgby's  conduct  on  the  day  of  the 
explosion  came  by  wire  from  Marshall: 
"Get  car  22  ready."  We  are  not  directed  to 
any  other  order,  and  we  discover  none  other 
in  tbe  record.  It  seems  to  be  conceded  that 
such  was  at  least  tbe  substance  ot  the  or- 
der. The  court  speaks  of  this  as  a  positive 
order,  obedience  to  which  enters  into  one  of 
the  conditions  of  recovery.  It  may  be  a  pos- 
itive order  to  get  tbe  car  ready,  but  it  is 
silent  as  to  the  means  to  be  used  In  that 
behalf.  It  prescribes  no  means  or  method, 
and  It  may  be  quite  true  that  Marshall,  at 
tbe  time  the  message  was  sent,  was  not 
aware  tbat  the  pipes  were  frozen.  The  order 
may  have  Implied  thawing  out  of  the  pipes. 
If  necessary  to  get  the  car  ready,  but  Rigby 
was  left  to  use  bis  own  Judgment  as  to  tbe 
manner  of  performing  tbe  duty.  The  nat- 
ural tendency  of  the  instruction  was  tbat 
the  order  to  get  the  car  ready  implied  the 
use  of  the  means  which  Rlgby  adopted  In 
thawing  out  the  pipes.  To  prevent  such  mis- 
understanding on  the  part  of  the  Jury,  the 
court  should  have  been  more  explicit  on  the 
vital  and  perhaps  turning  point  In  tbe  case. 
Tbe  balance  of  tbe  paragraph  stating  the 
other  condition  of  recovery  is  equally  unfor- 
tunate in  its  language,  and  we  think,  as  a 
whole,  it  is  erroneous  and  misleading. 

Without   further    comment,    we   very   re- 
luctantly conclude  that  for  this  error  the 
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Judgment  must  be  reyersed,  and  the  cause 
remanded  for  another  trial.  Judgment  re- 
versed. 

BDRKET,    0.    J.,    and    SPEAR,    DAVIS, 
SHAUCK,  and  GREW,  JJ.,  concur. 


(205  111.  370) 

METROPOLITAN  LIFE  INS.  CO.  T. 
PEOPLE.* 

(Supreme  Court  of  UUnois.     Oct.  26,  1903.) 

APPEAL   FROM    APPELLATE    COXJRT  —  ASSIGN- 
MENT OF  ERRORS— NECESSITY  OF  AP- 
PEARANCE IN  RECORD. 

1.  Where,  on  appeal  from  the  Api^ellate 
Court,  no  assignment  of  errors  appears  in  the 
record,  the  case  cannot  be  reviewed;  and  it  is 
immaterial  that  the  abstract  shows  such  an 
assignment. 

Appeal  from  Appellate  Court,  Fourth  Dls* 
trlct 

Action  by  the  people  against  the  Metropol- 
itan Life  Insurance  Company  and  another. 
From  a  judgment  of  the  Appellate  Court, 
Fourth  District  (106  111.  App.  516),  affirming 
a  Judgment  for  plaintiff,  defendant  company 
appeals.    Dismissed. 

Whitnel  &  Gillespie,  for  appellant  Darld 
J.  Cowan,  for  the  People. 

PER  CURIAM.  This  was  a  penal  action 
of  debt  brought  by  the  state's  attorney  of 
Johnson  county  against  the  Metropolitan  Life 
Insurance  Company  and  P.  A.  Johnson,  its 
agent,  for  the  alleged  violation  of  the  pro- 
visions of  the  statute  prohibiting  discrimina- 
tion and  distinctions  between  insurants  of 
the  same  dass  and  equal  expectation  of  life. 
The  trial  corurt  found  against  the  defendant 
Insurance  company,  and  an  appeal  was  taken 
to  the  Appellate  Court  for  the  Fourth  Dis- 
trict, where  the  Judgment  of  the  court  below 
was  affirmed.  The  case  comes  here  by  fur- 
ther appeal  from  the  Judgment  of  the  Appel- 
late Court. 

A  careful  examination  of  the  entire  record 
fails  to  disclose  any  assignment  of  errors 
on  the  record  of  the  Appellate  Court.  Such 
omission  leaves  this  court  without  authority 
to  proceed.  The  assignment  of  errors  stands 
in  the  place  of  a  declaration,  and  a  Judgment 
of  this  court  in  the  absence  of  such  assign- 
ment would  be  erroneous.  The  abstract  of 
record  contains  an  assignment  of  error,  but 
the  abstract  is  not  a  true  abstract  of  the  rec- 
ord, for  the  reason  that  the  record  contains 
no  such  assignment.  It  is  not  sufficient  that 
the  abstract  shows  an  assignment  which  is 
not  in  the  record.  Ditch  v.  Sennott,  116  111. 
288,  6  N.  E.  395;  Benneson  v.  Savage,  119 
III.  135,  11  N.  B.  66;  .«)tna  Life  Ins.  Co.  v. 
Sanford,  197  111.  310,  64  N.  B.  377;  Hall  T. 
People,  197  111.  567,  64  N.  E.  543. 

The  appeal  will  be  dismissed.  Appeal  dis- 
missed. 

•Rehearing  denied  December  t,  1903. 


(206  111.  15) 
Appeal  of  WILMERTON. 
(Supreme  Court  of  Illinois.     Dec.  16,  1903.) 

TAXATION— BOARD     OP    REVIEW— ASSESSMENT 
OP  PROPERTY  OMITTED  FROM  ASSESS- 
MENT—APPEAL. 

1.  Hurd's  Rev.  St.  1899,  p.  1452,  c.  120,  S  35 
relating  to  the  assessment  of  property,  and  pro- 
viding for  an  appeal  from  an  assessment  if  the 
board  of  review  shall  decide  that  property  claim- 
ed to  be  exempt  is  liable  to  be  taxed,  limiting 
tlie  appeal  to  the  single  question  whether  the 
property  assessed  is  exempt  from  taxation,  does 
not  authorize  the  court  to  review  the  action  of 
the  board  in  making  assessments  for  personal 

Property  subject  to  taxation,  and  alleged  to 
ave  been  omitted  from  assessment  for  preced- 
ing years,  though  the  owner  had  been  assessed 
for  the  same  kind  of  property  daring  such 
years;  the  matter  coming  under  the  head  of 
double  assessment,  and  not  raising  the  question 
of  exemption  from  taxation. 

2.  Laws  1895,  p.  301,  {  29a  (Hurd's  Rev.  St. 
1899,  p.  1398),  requires  the  stockholders  of 
building  and  loan  associations  to  list  for  taxa- 
tion, with  the  local  assessor  where  such  stock- 
holders reside,  the  number  of  shares  of  stock 
owned  by  them,  and  the  value  thereof;  section 
29b  relates  to  the  taxation  of  nonresident  stock- 
holders; section  29c  provides  for  the  determina- 
tion of  the  value  of  the  stock;  and  section  29d 
provides  that  the  shares  of  stock  and  property 
of  every  such  building  and  loan  association  shall 
be  assessed  as  herein  provided,  and  not  other- 
wise. Held,  that  these  sections,  enacted  after 
the  decision  In  1894,  holding  that  Laws  1887,  p. 
181,  and  Laws  1891,  p.  88,  exempting  from  tax- 
ation shares  of  stock  in  building  and  loan  as- 
sociations, is  unconstitutional,  do  not  authorise 
the  board  of  review  to  assess  the  stock  against 
the  individual  stockholder  for  preceding  years 
as  omitted  property. 

Appeal  from  Mercer  County  Board  of  Re- 
view. 

William  Wllmerton  appeals  from  an  assess- 
ment by  the  board  of  review  of  Mercer  coun- 
ty. Action  of  board  sustained  in  part  and  re- 
versed In  part 

Appellant  Is,  and  has  been  for  many  years, 
a  resident  and  taxpayer  of  Pre-emption  town- 
ship, Mercer  county.  In  1902  he  was  cited 
before  the  board  of  review  of  that  county,  and 
inquired  of  concerning  bis  personal  property 
sub;  )ct  to  assessment  After  a  hearing  cov- 
ering parts  of  several  days,  and  at  which 
many  witnesses  were  heard,  the  board  found 
and  decided  that  certain  assessments  should 
be,  and  were  accordingly,  made  against  appel- 
lant for  personal  property  omitted  from  as- 
sessment for  the  years  1890  to  1901,  Inclusive, 
and  entered  their  order  speclflcally  designat- 
ing the  property  so  alleged  to  be  omitted.  It 
is  not  necessary  that  we  set  out  the  order 
in  extenso,  but  the  properties  so  assessed,  and 
the  years,  are  as  follows:  Homestead  Build- 
ing &  Loan  stock  for  the  year  1890,  ?17,000; 
for  the  year  1891,  $34,000;  for  the  year  1892, 
$50,000;  for  the  year  1893,  $34,000;  for  the 
year  1894,  $17,000.  On  personal  promlsswy 
notes  and  promissory  notes  secured  by  mort- 
gage, for  the  year  1890,  $57,743;  for  the  year 
1891,  $52,203;  for  the  year  1892,  $48,124;  for 
the  year  1893,  $8,722;  for  the  year  1894,  $32.- 
726;  for  the  year  1895,  $42,303;  for  the  year 
1896,  $60,634;  for  the  year  1897,  $70,606;   for 
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the  year  1888,  f65,079;  for  the  year  1899, 
$82-.440;  for  the  year  1900,  $13,405;  for  the 
year  1901,  $18,748.  On  cash  In  bank  for  the 
year  1900,  $7,666.  After  setting  forth  the 
above  properties  In  clear  and  apt  language, 
the  board  of  review  made  the  following  order 
relative  thereto:  "Which  assessments  for 
omitted  personal  property  for  the  years  as 
above  set  forth  were  accordingly  made  by 
the  board  of  review,  and  the  same  ordered  to 
be  placed  on  the  assessor's  book  for  the  town- 
ship of  Pre-emption  for  the  year  A.  D.  1902, 
against  the  said  William  Wllqjerton.  In  each 
case  the  total  valuation  Is  given  In  the  fore- 
going  amounts."  The  assessment  as  made  by 
the-  supervisor  of  assessments  for  the  year 
1902  was  not  changed  by  the  board.  An  ap- 
peal was  prayed,  and  the  matter  duly  certi- 
fied to  the  auditor,  and  through  him  to  this 
court 

McCaskrln  &  McCaskrln  and  Connell  & 
Thomason,  for  appellant.  H.  J.  Hamlin,  Atty. 
Gen.,  W.  J.  Graham,  State's  Atty.,  and  Mc- 
Arthur  &  Cooke,  in  support  of  decision  of 
board  of  review. 

RICKS,  J.  (afto-  stating  the  facts).  By  the 
appeal  before  us  many  questions  are  present- 
ed which  we  are  not  permitted  to  consider. 
The  right  of  appeal  is  purely  a  statutory  one, 
and  in  this  case  is  limited  to  the  single  ques- 
tion whether  the  board  has  decided  that  prop- 
erty exempt  from  taxation  is  liable  to  be  tax- 
ed. Kurd's  Rev.  St  1899,  p.  1452,  c.  120,  { 
35;  Keokuk  Bridge  Co.  v.  People,  185  111. 
276,  56  N.  E.  1049;  DuttOn  v.  Board  of  Re- 
view, 188  III.  386,  58  N.  E.  953.  So  far  as  re- 
lates to  the  personal  promissory  notes  and 
notes  secured  by  mortgage,  which  matters 
are  classed  by  statute  as  "credits,"  and  as  to 
the  cash  in  bank,  there  is  nothing  for  us  to 
consider.  These  properties  are  such  as  may 
properly  be  assessed  against  appellant  and 
the  only  question  made  is  as  to  that  portion 
that  may  be  classed  -  "credits." 

As  to  such  portion.  It  is  said  by  appellant 
that  If  it  be  conceded  that  the  board  had  the 
right  and  power  to  assess  omissions  In  years 
prior  to  1902,  still  the  character  of  property 
assessed  la  not  such  as  can  be  reviewed;  that 
the  property  assessed  as  being  omitted  is  con- 
fined to  notes,  mortgages,  bank  acconnt,  and 
building  and  loan  stock;  that  no  personal 
property,  such  as  cattle,  horses,  hogs,  and 
other  effects,  was  included,  but  if  the  assess- 
or of  Pre-emption  township  attempted  to  go 
back  and  assess  for  former  years  he  could  not 
go  back  and  pass  upon  the  acts  of  his  prede- 
cessor on  notes,  loan  stock,  etc.;  that  the  board 
of  review  is  not  vested  with  greater  power 
than  that  possessed  by  the  assessor  prior  to 
the  creation  of  said  tx>a:d.  In  support  of  this 
contention  appellant  cites  the  case  of  Allwood 
r.  Cowen,  111  III.  481.  It  may  first  be  re- 
marked that  the  stock  of  building  and  loan 
associations  and  cash  in  bank  are  not  among 
the  properties  authorized  to  be  listed  as  "cred- 


its," and  that  as  to  such  properties  as  are  au- 
thorized to  be  listed  as  "credits"  this  court 
expressly  held  in  Sellars  v.  Barrett  185  111. 
466,  67  N.  a  422,  that  where  such  property 
was  omitted  It  could  be  added  and  assessed  as 
omitted  property  at  any  subsequent  time  or 
year;  the  only  distinction  being  that  if,  dur- 
ing any  or  each  of  the  years  for  which  the 
omitted  credits  were  assessed,  It  should  be 
made  to  appear  that  the  objector  had  In  fact 
been  assessed  for  credits  during  any  one  or 
all  of  such  years,  then  the  assessor  who  made 
the  assessment  for  credits  having  exercised 
a  semljudldal  authority,  or  having  exercised 
a  discretion  in  making  such  assessment  on 
credits,  his  acts  in  subsequent  years  are  not 
reviewable  by  other  assessors  or  the  board  of 
review.  If  the  position  contended  for  Is  con- 
ceded to  be  sound.  It  would  still  not  be  a 
matter  we  could  consider  on  appeal.  It  would 
come  under  the  head  of  double  assessment,  and 
not  upon  the  question  of  exemption  from  tax- 
ation. 

Touching  the  matter  of  the  building  and 
loan  association  stock  assessed  for  the  years 
1890  to  1894,  Inclusive,  we  are  disposed  to 
the  view  that  If  it  shall  appear  to  be  the  law 
that  during  such  period  the  property  In  ques- 
tion could  not,  under  the  law  or  under  any 
conditions,  have  been  assessed  to  appellant, 
then  It  Is  such  property  as  would  come  within 
the  definition  of  exempt  property,  within  the 
rule  laid  down  In  Dutton  v.  Board  of  Review, 
supra.  By  the  act  relating  to  building,  loan, 
and  homestead  associations',  as  amended  In 
1887  (Laws  1887.  p.  131)  and  1891  (Laws  1891, 
p.  88),  by  section  11  the  stock  of  such  associa- 
tions was  declared  to  be  not  subject  to  taxa- 
tion, and  such  remained  both  the  law  and 
practice,  with  reference  to  such  stock,  until 
the  decision  in  the  case  of  People's  Loan  & 
Homestead  Ass.  v.  Keith,  153  III.  609,  39  N. 
E.  1072,  28  L.  R.  A.  65,  wherein  it  was  held 
that  such  attempted  exemption  was  in  viola- 
tion of  the  requirement  of  the  Constitution 
and  void,  and  that  such  property  should  be 
listed  by  the  corporation  and  taxed  to  It  In 
that  case  the  stock  was  assessed  to  the  asso- 
ciation, and  it  sought  to  enjoin  the  collection 
of  the  tax,  and  relied  upon  the  exemption  as 
declared  In  the  acts  of  1887  and  1891,  above 
mentioned.  After  holding  that  the  property 
could  not  be  exempted  by  the  act  of  the  Leg- 
islature, it  was  said  (page  621,  153  III.,  page 
1075,  39  N.  E.,  28  L.  R.  A.  65):  "In  view  of 
these  facts,  the  Legislature,  under  the  power 
conferred  by  the  Constitution  to  regulate  the 
manner  of  ascertaining  the  fair  valuation  of 
property  subject  to  taxation  and  the  mode 
to  be  adopted  in  the  assessment  has  provid- 
ed, by  general  law,  that  the  whole  assessment 
shall  be  made  against  the  corporation.  In 
doing  this  the  Legislature  did  not  intend  to 
exempt  any  property  from  taxation,  and  no 
property  was  exempted  from  taxation.  The 
Legislature,  in  order  to  avoid  confusion  and 
complication  in  the  assessment,  determined, 
as  it  had  the  right  to  do.  that  the  whole  tax 
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should  be  collected  from  tbe  corporation  itself. 
In  adopting  this  mode  of  assessment  no  prop- 
erty was  exempted  from  taxation,  but  the 
whole  burden  was  cast  on  the  corporation, 
leaving  It  to  adjust  the  matter  between  itself 
and  its  stockholders,  as  it  might  think  best." 

The  above  opinion  was  filed  at  the  Octo- 
ber term,  1894.  In  April,  1895,  following  the 
decision  in  the  above  case,  the  revenue  law 
was  amended  by  adding  certain  sections,  des- 
ignated by  the  act  as  29a,  29b,  29c,  29d  (Laws 
1895,  p.  801;  Hurd's  Rev.  St.  1899,  pp.  1398, 
1399).  By  section  29a  the  stockholders  of 
such  association  are  required  to  list  for  taxa- 
tion with  the  local  assessor  where  such  stock- 
holders reside  the  number  of  shares  of  stock 
of  such  association  owned  by  them,  respec- 
tively, and  the  value  thereof.  Section  29b 
relates  to  nonresident  stockholders,  29c  as  to 
the  determination  of  the  value  of  the  stock, 
and  29d  provides:  "The  shares  of  stock  and 
property  of  every  such  mutual  building,  loan 
and  homestead  association  shall  be  assessed 
as  herein  provided  and  not  otherwise."  This 
is  the  first  legislative  declaration  authorizing 
or  requiring  stock  In  such  associations  to  be 
listed  ftnd  taxed  to  the  stockholder.  All  the 
stock  listed  by  the  board  of  review  against 
the  appellant  as  omitted  property  is  for  years 
prior  to  the  year  1895.  Although  under  the 
authority  of  the  Keith  Case,  supra,  the  stock 
prior  to  1895  could  and  ought  to  have  been 
assessed  to  the  association,  we  cannot  say  that 
it  could  or  ought  to  have  been  assessed  to 
the  appellant.  The  amendment  of  1895  to  the 
revenue  act  does  not  purport  to  be,  and  we 
think  cannot  be  held  to  be,  retroactive  In  its 
operation,  and  authorize  or  require  property 
that  theretofore  was  assessable  to  tbe  corpo- 
ration, even  though  omitted,  to  be,  after  its 
tmssage,  assessed  against  the  Individual  stock- 
bolder  as  omitted  property. 

Such  being  our  view,  the  action  of  the  board 
of  review,  except  In  so  far  as  it  relates  to  the 
building  association  stock,  is  approved  and 
sustained;  but  in  so  far  as  such  building  as- 
sociation stock  is  sought  to  be  assessed  as 
omitted  property  against  appellant  it  is  disap- 
proved, and  not  sustained. 

Action  of  board  sustained  in  part 

(2C6  111.  133) 

DUNFEE  et  al.  v.  MUTUAL  BLDG.  &  LOAN 

ASS'N. 

(Supreme  Court  of  Illinois.     Dec.  16,  1903.) 

BUILDING    ASSOCIATIONS  —  MORTGAGE    FORK- 
CLOSURE— JUDGMENT  BY  DEFAULT— AP- 
PEAL—EXTENT  OF  REVIEW. 

1.  Where,  in  a  suit  to  foreclose  a  building  as- 
sociation mortgage,  a  decree  pro  confesso  was 
entered  against  appellants,  the  bill  was  suffi- 
cient to  authorize  the  decree  and  was  supported 
by  the  findings  of  the  master,  to  whose  report 
no  exceptions  were  filed,  and  the  decree  was  in 
accordance  with  the  averments  of  the  bill,  ap- 
pellants were  not  entitled  to  a  reversal  on  the 
ground  that  the  amount  of  the  decree  was  ex- 
cessive. 

2.  Where,  in  a  snit  to  foreclose  a  bnilding 
association  mortgage,  appellants  made  default. 


they  were  not  entitled  to  a  reversal  of  a  decree 
on  the  ground  that  it  included  $700  premiom 
paid  by  the  mortgagor  at  the  time  the  loan  was 
granted,  which  was  deducted  from  the  principal 
sum  by  the  association  and  never  received  by 
him,  such  objection  being  a  matter  resting  in 
pais,  and  not  renewable. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Bill  by  tbe  Mutual  Building  &  Loan  Asso- 
ciation against  Jonathan  Dunfee  and  others. 
From  a  decree  in  favor  of  complainant,  af- 
firmed by  the  Appellate  Court  (101  III.  App. 
477),  defendants  appeal.    Affirmed. 


Lloyd    O.    Kirkland,    for   appeitants. 
Wm.  Kraft,  for  appellee. 


P. 


RICKS,  J.  Tbe  record  In  this  case  dis- 
closes the  following  facts:  Jonathan  Dun- 
fee,  one  of  tbe  appellants,  being  a  member  of 
the  Mutual.  Building  &  Loan  Association, 
which  association  Is  organized  under  tbe 
laws  of  the  state  of  Illinois,  procured  a  loan 
of  $3,800,  to  secure  the  payment  of  which  he, 
jointly  with  his  wife,  Virginia  Dunfee,  exe- 
cuted a  bond,  further  secured  by  a  mort- 
gage upon  certain  real  estate.  In  favor  of  ap- 
pellee. The  contract  between  the  parties,  as 
evidenced  by  said  bond  and  mortgage,  con- 
tained the  customary  provision  stipulating 
for  the  prompt  payment  of  tbe  principal.  In- 
terest, premium,  and  any  fines  levied  or  be- 
coming due  according  to  the  by-laws  of  the 
association;  that  In  the  event  of  default  In 
the  payment  of  such  Installment  of  princi- 
pal, interest,  or  premium  for  six  months, 
then  the  whole  of  the  indebtedness  thereby 
secured  might,  at  the  option  of  the  associa- 
tion, become  immediately  due  and  payable, 
and  that  an  attorney's  fee  of  10  per  cent 
should  be  added  in  case  legal  proceedings 
should  be  Instituted  on  said  bond  and  mort- 
gage. A  breach  of  tbe  condition  of  said 
bond  and  mortgage  having  occurred  by  rea- 
son of  default  in  payment  of  dues  and  in- 
terest, a  bill  was  filed  by  appellee  in  the 
superior  court  of  Cook  county,  in  which  pro- 
ceedings appellants  and  Ellis  B.  Fitch  were 
defendants.  The  bill  sets  up  In  detail  the 
making  of  said  loan,  tbe  execution  of  tbe 
bond  and  mortgage  (fully  describing  them), 
with  the  specific  avennent  "that  there  now 
remains  due  and  unpaid  on  account  of  the 
said  indebtedness  the  amount  of  said  loan, 
interest  on  the  same,  fines  levied  on  said 
stock,  and  attorney's  fees,  as  aljove  set 
forth."  Appellants  did  not  appear,  but  al- 
lowed their  defaults  to  be  entered.  Ellis  B. 
Fitch  entered  his  appearance  and  filed  an 
answer  making  a  general  denial,  but  did  not 
set  up  any  new  matter.  Replication  was 
filed  and  the  cause  referred  to  a  master  in 
chancery,  and  a  report  was  made  by  tbe 
master  recommending  a  decree  for  sale,  as 
prayed  in  the  bill.  Tbe  court  entered  a  de- 
cree for  sale,  which  recited,  inter  alia,  that 
it  was  entered  upon  the  bill  of  complaint 
taken  as  confessed  by  said  Jonathan  Dunfee 
and  Virginia  Dunfee,  the  answer  of  Ellis  B. 
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Fitch,  tlie  replication  thereto,  and  the  report 
of  the  muster.  A  writ  of  error  was  sued  out 
of  the  Appellate  Court  by  Jonathan  an'd  Vir- 
ginia Dunfee  to  review  the  record  made  by 
the  trial  court,  and  upon  a  bearing  in  the 
Appellate  Court  a  Judgment  was  entered  af- 
flrming  the  decree,  and  an  appeal  Is  prose- 
cuted to  this  court. 

The  only  error  assigned  is  of  the  Appellate 
Court  ajBirming  the  decree  of  the  superior 
court,  and  in  not  reversing  and  remanding 
the  cause. 

The  only  proposition  argued  by  appellant 
is  that  the  judgment  is  too  large;  that  the 
chancellor  should  have  reduced  the  amount 
of  the  decree  $144.40  on  account  of  fines  er- 
roneously assessed;  also  the  solicitor's  fee 
of  $346.47,  and  premium  of  $700— making  a 
total  of  $1,250.87  claimed  by  appellant  as 
being  in  excess  of  what  the  decree  should 
have  been. 

The  bill  alleges  that  Jonathan  Dunfee  ap- 
plied to  and  obtained  a  loan  of  $3,800;  and 
further  alleges  that  the  by-laws  of  said  as- 
sociation provide  that  every  member  should 
pay  a  flue  of  5  cents  per  share  for  each  de- 
linquency in  the  payment  of  monthly  install- 
ments and  10  cents  per  share  for  each  de- 
linquency In  the  payment  of  interest,  and 
that  the  fines  should  be  doubled  at  the  ex- 
piration of  six  months;  that  said  mortgage 
provides,  in  the  event  of  Its  foreclosure,  for 
an  addition  to  the  amount  of  indebtedness  of 
10  per  cent,  of  said  principal,  Interest,  and 
costs  for  solicitor's  tees;  that  there  now  re- 
main due  and  unpaid,  on  account  of  said  in- 
debtedness, the  amount  of  said  loan,  Inter- 
est on  the  same,  fines  levied  on  said  stock, 
and  attorney's  fees,  as  above  set  forth. 

The  master's  report  shows  the  whole  of 
the  principal  amount  of  $3,800  due  and  un- 
paid, and  fines  for  nonpayment  of  interest 
and  installments  to  the  amount  of  $144.40; 
and  further  finds  that  the  mortgage  pro- 
vided for  10  per  cent  additional  to  the 
amount  of  the  indebtedness  for  attorney's 
fees,  which  amount  would  be  $346.47;  and 
recommended  a  decree  of  foreclosure  In  ac- 
cordance with  the  bill  and  findings.  No  ex- 
ceptions were  made  to  the  master's  report, 
and  the  decree  is  in  accord  with  the  findings 
of  the  master.  "Under  a  decree  pro  confes- 
so  a  defendant  cannot,  on  error,  allege  the 
want  or  insufficiency  of  the  testimony,  or 
the  Insufficiency  or  amount  of  the  evidence 
that  may  have  been  heard  by  the  court  enter- 
ing the  decree.  Where  the  defendants  are 
persons  not  under  disability,  and  a  default 
is  entered,  a  decree  pro  confesso  follows  as  a 
matter  of  course.  Such  decree,  if  warranted 
by  the  averments  of  the  bill,  is  unassaila- 
ble." Monarch  Brewing  Co.  v.  Wolford,  179 
111.  252,  53  N.  B.  583;  Roby  v.  Chicago  Title 
&  Trust  Co.,  194  111.  228,  62  N.  E.  544.  The 
averments  of  the  bill  are  supported  by  the 
findings  of  the  master,  and  the  evidence  sup- 
ports the  master's  findings,  and  the  decree 
being  in  accord  with  the  averments  of  the 


bin,  and  sucb  averments  being  sufficient  to 
authorize  the  decree,  we  would  not  be  war- 
ranted in  reversing  the  decree. 

Appellants'  contention  that  the  decree 
should  he  reversed  for  the  reason  $700  in- 
cluded in  the  decree  was  the  premium  bid 
by  him  at  the  time  the  loan  was  granted,  and 
was  deducted  from  the  principal  sum  by  the 
association  and  never  received  by  him.  Is  a 
matter  that  rests  In  pais,  and,  appellants 
having  made  default,  the  question  Is  not 
open  for  our  consideration. 

Finding  no  error  in  the  record,  tbe  Judg- 
ment of  tbe  Appellate  Court  Is  affirmed. 
Judgment  affirmed. 


(M6  111.  42) 

PEOPLE,  to  Use  of  MA8TBRS0N,  v.  HATH- 
AWAY. 

(Supreme  Court  of  Illinois.     Dec.  16,  1903.) 

EXECUTION— CIVIL  ARKEST— BAII^-ORDER  DIS- 
CHARGING PRISONER  —  EFFECT  —  PETITION 
FOR   EXONBRETUR— DENIAL— RES    JUDICATA. 

1.  Hurd's  Rev.  St.  1801,  c.  16,  §  24,  provides 
that  when  any  defendant  in  a  civil  action  has 
been  discharged  as  an  insolvent  debtor,  or  un- 
der any  federal  bankrupt  law,  and  the  certifi- 
cate of  the  authority  lawfully  granting  the  same 
Is  produced  to  the  court,  the  bail  of  such  de- 
fendant shall  be  entitled  to  have  an  exoneretur 
entered,  which  shall  operate  as  a  discharge 
from  the  bond,_  the  same  as  if  he  had  surren- 
dered his  principal.  Held,  that  the  denial  of  an 
exoneretur  sought  on  the  ground  of  the  prin- 
cipal's discharge  in  bankruptcy,  and  refused 
because  the  judgment  on  which  the  capias  had 
issued  did  not  represent  a  debt  embraced  in 
the  discharge,  was  not  res  judicata  of  the  ball's 
general  liability  on  the  bond,  though  the  peti- 
tion had  also  prayed  that  an  order  might  be 
entered  discharging  the  bail  from  liability  and 
for  other  relief. 

2.  An  order  directing  the  discharge  from  ar- 
rest of  a  debtor  who  nas  taken  the  benefit  of 
the  insolvent  law  releases  his  hail  bond,  since 
it  terminates  the  right  of  the  bail  to  arrest 
and  surrender  him;  and  the  fact  that  the  order 
of  discharge  is  afterwards  reversed  on  appeal, 
and  the  debtor  ordered  to  surrender  himself,  is 
immaterial. 

Appeal  from  Appellate  Court,  First  District. 

Action  by  the  people,  to  the  use  of  E.  S. 
Masterson,  against  Carrie  B.  Hathaway. 
From  a  Judgment  of  the  Appellate  Court  (102 
111.  App.  628)  afflrmlng  a  Judgment  in  favor 
of  defendant,  plalntlfT  appeals:    Affirmed. 

This  is  an  appeal  from  a  judgment  entered 
by  the  Appellate  Court  for  the  First  District 
affirming  a  Judgment  rendered  by  the  circuit 
court  of  Cook  county  In  an  action  against  ap- 
pellee on  a  bond. 

The  facts,  stated  in  the  mahi  as  they  were 
by  the  Appellate  Court,  are  as  follows:  Wil- 
liam C.  Furman  was  arrested  on  a  capias 
ad  satisfaciendum  upon  a  Judgment  obtained 
against  him,  in  the  circuit  court  of  Cook  coun- 
ty by  B.  S.  Masterson,  for  $400  and  costs. 
Furman  sought  to  be  discharged  by  petition 
filed  in  the  county  court  under  the  Insolvency 
act,  offering  to  schedule  all  of  his  assets, 
claiming  ttiat  malice  was  not  the  gist  of  the 
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action.  Pending  a  bearing  of  biis  petition  tbe 
conuty  court  admitted  Iiim  to  bail,  and  on  tbe 
5tb  of  July,  1899,  the  appellee,  Carrie  B. 
Hathaway,  became  his  surety,  and  be  was 
released  from  custody  pending  a  hearing  of 
bis  petition.  The  condition  of  the  bond  of 
appellee  is  that  Furman  shall  appear  before 
the  county  court  on  the  6th  day  of  July, 
1899,  at  10  O'clock  in  the  forenoon,  and  from 
day  to  day  thereafter,  until  said  matter  shall 
be  finally  disposed  of  by  said  court,  and  shall 
make  an  assignment  and  surrender  his  as- 
sets, if  required,  and,  if  not  required  to  make 
assignment,  shall  surrender  himself  to  the  of- 
ficer into  whose  custody  he  may  be  ordered  by 
the  court,  and  abide  the  order  of  the  court. 
The  hearing  of  the  petition  was  continued 
from  day  to  day  until  the  26th  of  July,  1899, 
when  the  county  court  found  that  malice  was 
not  the  gist  of  the  action  wherein  the  capias 
Issued,  and  ordered  that  Furman  be  dischar- 
ged from  arrest  and  custody.  Thereupon,  and 
by  the  same  order,  Masterson,  the  creditor, 
appealed  from  that  order.  An  appeal  was  al- 
lowed on  his  filing,  on  or  before  September  12, 
1899,  a  bill  of  exceptions  and  bond  in  tbe 
penal  sum  of  $250,  with  sureties  thereon  to  be 
approved  by  the  court.  On  the  11th  day  of 
September,  1899,  on  the  motion  of  Master- 
son,  it  was  ordered  that  the  time  for  him  to 
file  a  bond  and  bill  of  exceptions  be  extended 
10  days.  On  the  20th  of  September,  1899,  the 
appeal  bond  of  Masterson  was  approved  and 
filed.  The  Appellate  Court,  upon  bearing  of 
the  appeal,  found  that  malice  was  the  gist  of 
the  action,  and  reversed  tbe  order  of  the  coun- 
ty court,  and  on  the  19th  of  June,  1900,  the 
cause  was  redocketed  in  the  county  court,  and 
upon  due  notice  to  Furman  an  order  was  en- 
tered that  the  body  of  William  C.  Furman  be 
remanded  to  the  custody  of  the  sheriff  of  Cook 
county  in  accordance  with  tbe  writ  of  capias 
ad  satisfaciendum,  which  writ  was  set  out  in 
the  order,  and  it  was  further  ordered  that 
Furman  surrender  himself  into  the  custody  of 
the  sheriff  of  Cook  county.  III.,  Instanter.  On 
the  27th  day  of  June,  1900,  appellee  filed  in 
said  cause  her  petition,  setting  forth  substan- 
tially the  foregoing.  The  petition  further 
states  that  Furman  was  on  the  19th  day  of 
July,  1899,  discharged  in  bankruptcy,  and 
prays  that  exoneretur  be  entered,  in  accord- 
ance with  section  24,  c.  16,  of  the  Revised 
Statutes  of  Illinois  (Hurd's  Rev.  St.  1901), 
and  prays  that  such  exoneretur  may  be  enter- 
ed upon  the  records  of  the  court,  that  an  order 
may  be  entered  discharging  her  from  liability 
under  her  bond,  and  for  such  other  relief  as 
to  the  court  may  seem  meet  and  proper.  An 
answer  was  filed  and  a  hearing  had  on  said 
petition,  and  on  the  27th  day  of  June,  1900, 
the  prayer  of  appellee's  petition  was  denied, 
which  Judgment  was,  on  writ  of  error  to  the 
Appellate  Court,  by  the  Appellate  Court  af- 
firmed. Demand  having  been  made  of  Carrie 
B.  Hathaway  to  surrender  tbe  body  of  Wil- 
liam O.  Furman  or  pay  the  amount  of  the 
Judgment  against  him,  and  she  harlug  refused 


to  do  either,  suit  was  brought  upon  tbe  bond 
given  in  the  county  court  on  July  5,  1899. 

Appellant  contends  that  Carrie  B.  Hatha- 
way applied  to  the  county  court  to  discharge 
her  from  the  bond  she  had  given,  that  tbe 
county  court  decided  the  matter  against  her. 
that  that  order  has  never  been  reversed,  and 
therefore  the  question  of  her  right  to  dis- 
charge and  her  liability  under  the  bond  is 
now  res  Judicata,  and  she  cannot  have  a  sec- 
ond hearing  on  the  same  matter  in  this  court. 
Appellant  also  contends  tliat  the  condition  of 
the  bond  has  not  been  performed,  and  that 
Carrie  B.  Hathaway  is  liable,  irrespective  of 
the  question  of  former  adjudication.  Appel- 
lee contends  that  the  question  of  her  liability 
on  the  bail  bond  sued  on  Is  not,  by  reason  of 
the  denial  of  her  petition  praying  that  an  ex- 
oneretur be  entered  thereon  in  the  county 
court,  res  Judicata;  and  also  that  by  the  ap- 
I)earance  of  Furman  in  court  on  July  26,  1899, 
the  condition  of  the  bond  was  performed. 

The  case  was  tried  before  a  Judge,  without 
a  Jury,  upon  a  stipulation  of  facts.  The  trial 
court  found  the  issues  for,  and  rendered  Judg- 
ment in  behalf  of,  appellee,  defendant  below. 

Masterson,  Haft  &  Dandrldge,  for  appel- 
lant. Herbert  J.  Davis  and  Percy  B.  Davia, 
for  appellee. 

RICKS,  J.  (after  stating  the  facts).  The 
propositions  argued  by  appellant  in  support 
of  this  appeal  are:  (1)  That  the  question  of 
the  right  to  a  discharge,  as  ball,  by  appel- 
lee, is  res  Judicata,  and  cannot  here  be  in- 
sisted upon  by  apx)ellee  as  a  defense  to  the 
present  action;  (2)  that  the  condition  of  tbe 
bond  has  not  been  performed. 

As  to  the  first  proposition,  the  contention 
of  appellant' is  that  the  petition  filed  by  ap- 
pellee in  the  county  court,  by  means  of  which 
application  was  made  for  appellee's  discharge 
as  ball,  presented  to  that  court  tbe  same 
matters  that  are  now  relied  on  as  a  defense, 
and  appellee  having  been  unsuccessful  in  that 
petition,  and  an  exoneretur  having  been  de- 
nied, the  questions  there  raised  and  decided 
adversely  to  appellee  became  res  Judicata. 
In  that  proceedhig  the  petition  specifically 
prayed  that  an  exoneretur  be  entered  under 
section  24  of  chapter  16  of  the  Revised  Stat- 
utes (Hurd's  Rev.  St  1901),  which  is  as  fol- 
lows: "When  any  defendant  in  any  civil  ac- 
tion shall  have  been  discharged  as  an  Insol- 
vent debtor,  agreeably  to  the  laws  of  this 
state  respecting  Insolvent  debtors,  or  imder 
any  bankrupt  law  of  the  United  States,  and 
a  certificate  from  the  authority  lawfully 
granting  the  same  shall  be  produced  to  the 
court,  the  bail  of  such  defendant  shall.  In 
all  cases,  be  entitled  to  have  an  exoneretur 
entered  upon  the  records  of  the  court,  which 
shall,  thereupon,  operate  as  a  discharge  from 
the  bond  in  the  same  manner  as  If  he  had 
surrendered  bis  principal  in  court,  or  to  the 
sheriff,  as  hereinbefore  directed:  provided, 
that  judgment  shall  not  have  been  recov- 
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ered  against  blm  as  tbe  ball  of  sudi  defend- 
ant." 

As  we  regard  it,  tbe  oa\j  question  pre- 
sented to  the  court  on  tbe  application  of  ap- 
pellee Just  mentioned  was  whether  appellee, 
according  to  the  provisions  of  said  section, 
was  entitled  to  an  exoneretur,  and,  though 
It  was  there  adjudged  that  appellee  was  not 
entitled  to  such  discharge,  she  is  not  now 
precluded,  in  another  and  different  action, 
from  setting  up  matters  of  defense  improper 
to  be  urged  on  the  application  addressed  to 
the  county  court  The  decision  of  the  court 
in  tbat  proceeding  was  limited  to  the  finding 
tiiat  on  the  showing  there  made,  and  under 
the  provisions  of  said  section,  an  exoneretur 
must,  in  tbe  opinion  of  the  'court,  be  de- 
nied. As  a  defense  to  the  present  suit  on 
appellee's  bond,  other  matters  may  legiti- 
mately be  urged  that  would  not  be  proper 
In  support  of  a  petition  for  an  exoneretur 
under  the  section  above  referred  to. 

We  are  inclined  to  the  view,  contended 
for  by  appellee,  that  tbe  only  thing  which 
became  res  Judicata  by  reason  of  the  refusal 
of  the  county  court  to  enter  an  exoneretur 
on  the  bail  bond,  as  prayed,  was  the  ques- 
tion of  tbe  right  of  appellee  to  urge  the  dis- 
charge in  Iwnkrnptcy  of  the  principal  in  de- 
fense to  an  action  on  .the  -  bond,  and  the 
closing  prayer  of  the  petitioner  in  that  ap- 
plication, "tliat  an  order  may  be  entered  dis- 
charging ber  from  liability  under  said  Imnd, 
and  for  such  other  relief  as  to  the  court 
may  seem  meet  and  proper,"  was  simply  a 
formality  of  pleading,  and  surplusage,  and 
called  for  an  exercise  of  power  not  confer- 
red upon  the  court  by  said  section.  The 
right  to  an  exoneretur  under  said  section  is 
confined  to  tbe  bail  of  "any  defendant  in 
any  civil  action  [who]  shall  liave  been  dis- 
charged as  an  insolvent  debtor,  agreeably 
to  the  laws  of  this  state  respecting  insol- 
vent debtors^  or  under  any  banlirupt  law  of 
the  United  States,  and  [when]  a  certificate 
from  the  authority  lawfully  granting  the 
name  shall  be  produced  to  the  court"  The 
order  of  discharge  of  William  O.  Furman 
discharged  him  "from  all  debts  and  claims 
which  are  made  provable  by  said  acts  against 
his  estate,"  etc.  This  order  was  made  a  part 
of  appellee's  petition  to  the  county  court  and 
it  was  by  virtue  of  it  and  the  provisions  of 
section  24,  supra,  that  the  petitioner  claimed 
to  be  entitled  to  the  relief  prayed.  On  the 
hearing  of  that  petition  the  exoneretur  was 
denied,  and  on  writ  of  error  to  the  Appellate 
CJourt  the  Judgment  of  the  county  court  was 
afi9lrmed.  The  opinion  of  the  Appellate  Court 
(102  111.  App.  628)  on  said  writ  of  error  re- 
cites: "The  petition  of  plaintiff  in  error  seta 
forth  tliat  William  O.  Furman  had  been  dis- 
charged from  all  debts  and  claims,  •  •  • 
except  such  debts  as  are  by  law  excepted 
from  the  operation  of  a  discharge  in  banlc- 
ruptcy.  •  •  •  It  does  not  appear  that 
tbe  Judgment  against  him  in  favor  of  Mas- 
terson  ia  one  of  the  debts  from  which  Fur- 


man was  discharged."  The  court  further 
held  that  there  was  no  occasion  for  tbe  grant- 
ing of  the  exoneretur  under  said  petition,  for 
the  reason  that  petitioner  (appellee)  had  a 
good  defense  to  a  suit  against  ber  as  bail, 
which  suit  was  at  that  time  pending.  Thus 
it  will  be  seen  that  in  the  proceeding  for 
an  exoneretur  the  court  did  not  assume  to 
pass  upon,  as  we  think  it  bad  no  right  to 
do,  matters  that  in  this  proceeding  are  now 
urged  as  a  defense,  hence  the  position  as  to 
res  Judicata  taken  by  appellant  in  this  action 
cannot  be  sustained. 

The  only  other  point  that  it  is  necessary 
for  us  to  consider  in  this  case  Is  whether  ap- 
pellee fulfilled  the  obligation  of  her  bond,  or, 
in  other  words,  was  she  for  any  cause  re- 
lieved of  tbat  undertaking?  As  set  forth  in 
the  statement  preceding,  on  tbe  trial  in  the 
county  court  on  the  petition  of  appellee's 
principal,  William  C.  Furman,  for  discharge 
from  arrest,  that  court  entered  an  order  July 
6,  1809,  tbat  tbe  petitioner  be  released  on 
bond,  and  the  cause,  having  been  continued 
from  time  to  time,  was  finally  disposed  of, 
so  far  as  the  bail  was  concerned,  on  July  26, 
1890,  on  which  day  said  court  entered  an 
order  which  was,  in  substance,  that  petition- 
er's prayer  be  granted,  and  tbat  he  (William 
C.  Furman)  be  discharged  from  arrest  on 
tbe  ground  that  malice  was  nbt  the  gist  of 
the  action  in  the  Judgment  on  wliich  peti- 
tioner was  arrested,  and  that  be  liad  made 
a  fair  and  complete  schedule  of  bis  personal 
estate,  etc.  The  effect  of  this  order,  in  our 
view,  was  to  release  appellee  from  obliga- 
tion, as  bail,  to  thereafter  have  her  princi- 
pal, William  C.  Furman,  before  said  court 
and  surrender  him  to  the  custody  of  its  offi- 
cers. The  obligation  of  the  bail  in  this  class 
of  cases  la  to  produce  the  principal  before 
the  court  upon  demand,  and  at  any  and  all 
times  surrender  him  up  in  accordance  with 
its  mandates.  But  this  obligation  is  one  of 
which  the  ball  may  be  relieved  at  any  time 
by  a  voluntary  surrender  of  the  principal. 
In  contemplation  of  law  the  principal  is  in 
the  custody  of  his  bail,  who  may  take  him 
where  he  pleases,  and  detain  him  or  surren- 
der him  in  court  into  the  custody  of  the  sher- 
iff, who  has  process  against  him,  or,  if  the 
bail  concludes  bis  principal  meditates  flight 
or  for  any  reason  desires  no  longer  to  be 
held  responsible  for  tbe  appearance  of  the 
principal,  he  may  cause  him  to  be  impris- 
oned In  the  common  Jail  of  tbe  county,  and 
thus  exonerate  himself  from  his  obligation. 
Parker  v.  Bidwell,  8  Onn.  84;  Ruggles  v. 
Corey,  Id.  419. 

In  Lockwood  y.  Jones,  7  Conn.  432,  in 
speaking  of  the  obligation  assumed  by  and 
tbe  rights  of  one  who  becomes  special  bail 
for  tbe  surrender  of  a  principal,  the  court 
said:  "The  technical  final  Judgment  before . 
tbe  termination  of  the  suit  ought  not  in  any 
respect  to  Impair  the  right  of  the  bondsman 
for  prosecution,  but  by  this  event  the  right 
Of  the  bail  over  tbe  principal  Is  destroyed. 


uigitizea  Dy  vjv^a^ 


gle 


1986 


68  NORTHBASTERN  REPORTER. 


(m. 


He  has  stipulated  to  surrender  him,  but  the 
law  st^s  In  and  makes  the  surrender  of  the 
principal  by  the  bail  Impossible.  After  this, 
the  law  is  not  so  unjust  as  to  require  of  the 
ball  to  perform  an  impossibility  of  Its  own 
creation,  but  It  effectually  protects  him  by 
Its  established  principle  that  'In  all  cases 
where  a  condition  of  a  bond,  recognizance, 
etc.,  la  possible  at  the  time  of  the  making  of 
the  condition,  and  before  the  same  can  be 
performed  the  condition  becomes  Impossible 
by  the  act  of  God  or  of  the  law,  etc,  there 
tne  obligation  Is  saved.' " 

When  the  county  court  rendered  Its  Judg- 
ment discharging  Furman  from  arrest,  he 
was  not  then  subject  to  arrest  by  his  ball. 
When  the  ball  bond  tn  this  case  was  signed, 
Furman  became  the  prisoner  of  appellee. 
She  was  entitled  to  keep  him  in  custody,  or 
she  had  a  right  to  terminate  her  liability  at 
any  time  by  surrendering  him  to  the  sheriff. 
By  the  order  of  the  county  court  discbarging 
Furman  from  arrest,  appellee's  right  to  his 
custody,  as  her  security,  was  taken  away. 
She  could  not  touch  him  without  becoming  a 
trespasser.  When  -  the  right  of  the  bail  to 
arrest  the  principal  ceases,  the  relationship 
of  bail  and  principal  also  ceases,  for  the  right 
to  custody,  and  necessarily  of  arrest,  is  an 
Inseparable  incident  to  that  relationshii>.  In 
the  stipulation  of  facts  on  which  this  case 
was  submitted  to  the  court,  It  Is  agreed  that 
on  the  day  of  the  entry  of  tbe  order  of  the 
county  court  discharging  Furman  from  ar- 
rest be  was  present  in  court  and  subject  to 
Its  mandates.  The  obligation  of  appellee's 
bond  was  then  performed,  and  the  law,  which 
by  that  order  deprived  appellee  of  her  secure 
Ity  as  bail  for  William  O.  Furman,  cannot 
afterwards  subject  her  to  a  penalty  for  not 
doing  something  which  It  had  made  Impos- 
sible or  illegal  for  her  to  do.  This  doctrine 
Is  well  laid  down  and  amplified  in  the  case 
of  Steelman  v.  Mattix.  88  N.  J.  Law,  247,  20 
Am.  Rep.  389,  and  the  citations  therein  al- 
luded to,  wherein  tbe  court  says:  "The  ctf^es 
almost  uniformly  recognize  the  rule  that, 
where  tbe  condition  of  a  bond  or  recognizance 
becomes  impossible  of  performance  by  the 
act  of  God,  or  of  the  law,  or  of  the  obligee, 
the  obligation  is  saved.  People  v.  Manning, 
8  Cow.  297  [18  Am.  Dec.  451);  Taylor  v. 
Talntor,  16  Wall.  366  [21  L.  Ed.  287];  Hill- 
yard  V.  Mutual  Ben.  Ins.  Co.,  35  N.  J.  Law, 
415.  The  rule  is  thus  stated  In  Tidd's  Prac- 
tice, 293:  'Whenever,  by  act  of  the  law,  a 
total  impossibility  or  temporary  impractica- 
bility to  render  a  defendant  has  been  occa- 
sioned, the  court  will  relieve  the  bail  from 
the  unforeseen  consequence  of  having  become 
bound  for  a  party  whose  condition  has  been 
so  changed  by  operation  at  law  as  to  put  It 
out  of  their  power  to  perform  the  alternative 
of  their  obligation  without  any  default; 
laches,  or  possible  collusion  on  their  part.' " 

Very  pertinent.  In  this  connection.  Is  the 
case  of  Whipple  v.  People,  40  III.  App.  301. 
There  a  debtor  was  arrested,  as  here,  and 


petitioned  the  county  court  for  bis  discharge, 
and  gave  a  bond.  The  hearing,  as  here,  was 
continued  from  time  to  time,  and  finally,  on 
November  22,  1889,  It  was  ordered  that  tbe 
petitioner  be  discharged.  On  December  5, 
1889,  which  was  still  In  the  November  term, 
the  court  ordered  the  case  reinstated  on  tbe 
trial  calendar.  On  January  10,  1890,  which 
was  In  the  December  term,  the  default  of 
the  debtor  was  entered,  and  the  petition  was 
dismissed,  and  the  debtor  was  ordered  to  tbe 
custody  of  the  sheriff.  Some  question  being 
made  as  to  tbe  effect  of  the  order  of  De- 
cember 5th  and  that  of  November  22d,  It 
was  deemed  by  the  court  as  immaterial,  and 
It  was  held:  /'The  substantial  ground,  bow- 
ever,  for  reversing  this  Judgment  [that  Is,  a 
Judgment  In  an  action  on  the  bond].  Is  that 
tbe  condition  of  the  bond  had  been  once  per- 
formed. The  principal  had  appeared  and 
by  the  order  of  the  court  been  discharged." 
And  as  to  the  rights  of  the  ball  in  such  cases, 
the  court  said:  "Now,  these  common-law 
rights,  necessary  to  the  appellant  for  hla  own 
security,  were  taken  from  him  by  tbe  action 
of  tbe  court  Whatever  may  be  tbe  effect  of 
tbe  order  of  December  5,  1889,  there  was  the 
period  between  that  and  the  previous  order, 
during  which.  If  the  ai^ellant  bad  touched 
Cooper  against  bis  will,  the  appellant  would 
have  been  a  trespasser,  liable  to  an  action 
as  such"— citing  Baker  Mfg.  Co.  v.  Fisber, 
35  Kan.  659,  12  Pac.  20;  Duncan  t.  Tindall, 
20  Ohio  St.  667. 

In  Baker  Mfg.  Co.  ▼.  Fisher,  supra,  one 
Knotts,  being  sued  and  arrested,  executed  a 
ball  bond,  signed  by  one  Fisher  and  others  as 
sureties,  and  was  released.  Tbe  order  of  ar- 
rest was,  for  certain  defects,  vacated.  The 
plaintiff,  being  refused  permission  to  cure  the 
defect  by  amendment,  sued  ont  a  writ  of  er- 
ror to  the  Supreme  Court,  where  the  ruling 
of  the  lower  court  was  reversed.  Subse- 
quently, in  the  lower  court,  the  plaintiff  re- 
covered Judgment,  and,  the  defendants  in  tbe 
original  action  not  being  found,  suit  was 
brought  on  the  ball  bond.  Tbe  court.  In  that 
case.  In  reference  to  the  order  of  discbarge, 
spoke  as  follows:  "No  stay  of  the  ruling  of 
the  district  court  was  obtained  by  tbe  plain- 
tiff, and  from  March  22,  1882,  until  Septem- 
ber 6,  1883,  the  bail  had  no  legal  right  to  ar- 
rest or  surrender  tbe  defendant  The  sheriff 
had  no  right  to  hold  him  even  for  an  in- 
stant, and  had  no  right  to  accept  his  sur- 
render from  the  ball.  Therefore  tbe  right  to 
arrest  and  surrender  their  principal,  given  by 
tbe  statute  to  the  ball  as  their  security,  waa 
by  the  statute  taken  away  when  the  defend- 
ant, Knotts,  waa  discharged  on  March  22, 
1882.  Tbe  sureties  executed  the  undertaking 
signed  by  them  upon  tbe  faith  of  the  pro- 
visions of  tbe  law  that  permitted  them  at 
any  time  to  arrest  and  surrender  the  defend- 
ant The  discharge  of  the  defendant  on 
March  22,  1882,  exonerated  the  ball.  At  that 
time  the  defendant,  Knotts,  was  entitled  to 
his  Immediate  discharge^  and  neither  the  baQ 
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nor  tke  aherifl  bad  any  custody  or  control  of 
Mm." 

In  Duncan  t.  Tlndall,  supra.  It  to  said: 
"And  If  the  rlgbt  to  arrest  and  surrender 
tbelr  principal  was  given  by  tbe  law  to  tbe 
ball  as  tbelr  security,  and  afterward  Is  taken 
away  by  tbe  act  of  tbe  law,  tbey  sbould  not 
be  bound  by  an  undertaking  wbicb  was  en- 
tered into  upon  tbe  faith  of  that  security." 

Wbat  bas  been  said  we  thinlt  sufficient  to 
make  clear  our  views  upon  tbe  point  under 
consideration,  and,  entertalnlrig  tbe  views  we 
do,  we  think  appellant  Is  in  error  In  bis  In- 
sistence that  tbe  obligation  of  appellee,  as 
.bail,  was  not  performed,  and  must  bold  that 
appellee  was  discharged  from  her  undertak- 
ing, as  bail,  by  the  order  of  tbe  county  court 
discharging  tbe  principal  fr«im  arrest 

Some  other  points  are  advanced  by  conn- 
Mel  In  tbelr  argument,  but  al'ter  wbat  bas  al- 
ready been  said  it  is  unnecessary  to  prolong 
this  opinion  In  the  conslderallon  of  such  mat- 
ters. 

Tbe  Judgment  of  tbe  Appellate  Court  to 
affirmed.    Judgment  affirmed. 


<iOt  in.  138) 

PLANNEK  et  al.  v.  FELLOWS  et  al. 

(Snpreme  Conrt  of  Illinois.     Dec.  16,  1003.) 

fESTAMKNTARY  TRUST— TRUSTEE'S  POWER 
OP  DISPOSITION— INTERESTS  OF  BENEFICIA- 
RIES—DEFINITENESS  OF  TRUST— PERPETUI- 
TY. 

1.  Under  a  will  directing  that  a  portion  of  tes- 
tator's estate,  which  consisted  in  part  of  unim- 

8 roved  realtr,  should  be  invested  by  the  trustee 
1  niod  bonds  or  mortg:8ges,  the  interest  to  be 
paid  to  certain  beneficiaries,  the  trustee  took 
the  legal  title  with  power  of  sale. 

2.  Under  a  will  directing  that  a  iwrtion  of  the 
estate  be  Invested  by  the  tmstee  and  the  inter- 
est paid  to  testator's  sister  during  ber  life,  and 
afterwards  "to  her  children  •  •  •  or  held 
in  trust  and  paid  over  to  them  when  tbey  are 
of  legal  age,"  at  the  trustee's  option,  "tbe  prin- 
cipal may  be  paid  over  to  said  oiildren  •  •  * 
wnen  they  are  twenty-five  years  of  age,  provid- 
ed my  sister  is  dead,  but  not  otherwise,"  or  tbe 
trustee  "may  hold  this  interest  in  trust  longer, 
and  may  provide  for  a  trustee  for  this  fond  aft- 
er his  death,  principal  and  interest  included," 
the  sister  takes  an  equitable  life  estate,  with  a 
vested  equitable  remainder  in  the  children,  sub- 
ject to  open  and  let  in  after-born  children. 

3.  The  estate  vesting  on  the  death  of  the  tes- 
tator, and  only  possession  being  postponed,  no 
perpetuity  was  created. 

4.  A  clause  in  a  will  creating  a  testamentary 
trust,  providing  that  the  trustee  may  "provide 
for  a  trustee  for  this  fund  after  his  death,  prin- 
cipal and  interest  included,"  is  not  objection- 
able as  creating  a  trust  void  for  Indefiniteness. 

Appeal  from  Superior  Court,  Cook  County; 
Axel  Cbytrans,  Judge. 

Bill  by  Norman  J.  Fellows,  as  executor  and 
trustee  under  tbe  will  of  Frank  Fellows,  de- 
ceased, against  Frank  Fellows  Flanner  and 
stbers.  B^om  the  decree,  certain  defendants 
appeal.    Reversed. 

Tbto  it  a  bUl  in  chancery  filed  In  the  so- 

perlor  court  of  Cook  county  by  Norman  J. 

Fellows,   as   executor   and   trustee,    against 

the  heirs  and  devisees  of  Frank  Fellows,  de- 

08  N.BL-67 


ceased,  to  obtain  a  construction  of  the  will 
of  said  Frank  Fellows,  which  reads  as  fol- 
lows: 

"I,  Frank  Fellows,  make  and  declare  this 
to  be  my  last  will:  To  my  wife,  Emma,  I 
will  all  our  household  effects,  furniture,  etc., 
and  tbe  use  of  tbe  house  we  now  live  in 
during  ber  life,  she  to  pay  tbe  taxes  on 
same,  at  ber  death  said  bouse  and  lot  to  go 
to  my  brother,  N.  J.  Fellows;  to  ™y  y^ite, 
Emma,  I  will  absolutely  my  life  insurance 
and  one-balf  of  tbe  balance  of  my  estate, 
both  personal  and  real. 

"One-quarter  of  my  estate  (after  above 
settlement)  1  will  to  my  brother,  N.  J.  Pel- 
lows,  absolutely,  and  hereby  appoint  said 
N.  J.  Fellows,  without  bond,  my  administra- 
tor and  also  trustee  of  tbe  balance  of  my 
estate,  said  balance  being  a  one-quarter  of 
my  entire  estate,  (except  bouse  and  lot,  in- 
surance, furniture,  etc.,  same  being  set  aside 
before  a  division  to  made,)  said  one-quar- 
ter to  be  Invested  by  said  N.  J.  Fellows, 
trustee,  In  good  bonds  or  mortgages,  tbe  In- 
terest on  said  Investment  to  be  paid  over 
to  my  sister,  Harriet  Flanner,  during  ber 
life,  and  after  ber  death  to  be  paid  (said 
interest)  to  ber  children,  share  and  share 
alike,  or  held  in  trust  and  paid  over  to  them 
when  tbey  are  of  legal  age  at  the  option  of 
my  said  brother,  the  principal  may  be  paid 
over  to  said  children,  share  and  share  alike, 
when  they  are  twenty-flve  years  of  age,  pro- 
vided my  sister  to  dead,  but  not  otherwise; 
or  my  said  brother  may  bold  tbto  Interest  in 
trust  longer,  and  may  provide  for  a  trustee 
for  this  fund  after  hto  death,  principal  and 
Interest  included. 

"Dated  at  Chicago  Heights,  Illinois,  tbto 
Qtb  day  of  January,  1001. 

"Frank  Fellows. 

"Witness:   N.  W.  Stephens,  C.  M.  Klgby." 

Tbe  testator  died  childless  March  5,  1902, 
leaving  Emma  Fellows,  hto  widow,  and  tbe 
complainant,  bis  brother,  and  Harriet  Flan- 
ner, his  stoter,  bis  sole  heirs  at  law.  Pro- 
bate of  the  will  was  bad  on  March  18,  1902, 
and  letters  testamentary  were  granted  to 
tbe  complainant  At  the  date  of  tbe  death 
of  tbe  testator  Harriet  Planner  had  five  chil- 
dren, all  of  whom  were  minors.  The  estate 
consisted  of  both  personal  property  and  real 
estate,  and  was  of  tbe  value  of  about  $70,- 
000,  a  portion  of  tbe  real  estate  being  unim- 
proved. There  were  no  debts  other  than 
funeral  expenses,  etc.  This  appeal  to  prose- 
cuted by  the  children  of  Harriet  Flanner. 

Abbott,  Buchbote  &  Abbott,  for  appellants. 
Loescb  Bros,  ft  Howell,  for  appellee. 

HAND,  0.  J.  (after  stating  the  facts).  It 
seems  clear  from  a  consideration  of  the  entire 
will  that  the  testator  (after  deducting  bis 
household  furniture,  homestead,  and  life  in- 
surance) intended  that  bis  estate  sbould  be 
divided  into  four  equal  parts;  that  his  widow 
should  receive  two  parts,  hto  brother  one  part 
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and  his  BlBter  and  her  children  one  part;  that 
the  widow  and  brother  should  receive  the  por- 
tions given  to  them  absolntely,  and  that  the 
brother,  as  trustee,  shonld  convert  the  remain- 
ing one-fonrth  Into  money  and  invest  the  pro- 
ceeds in  Interest-bearing  securities,  and  pay  the 
income  therefrom  to  the  sister  during  her  life- 
time; that  the  interest  upon  the  fund,  upon 
the  death  of  the  sister,  should  be  paid  to  her 
children,  or  held  by  the  brother  until  they 
were  of  legal  age  and  then  paid  to  them, 
but  that  the  principal  should  not  be  paid  to 
them,  in  any  event,  until  they  were  25  years 
of  age,  respectively;  and  in  case  the  brother 
thought  advisable  to  not  pay  to  said  chil- 
dren, or  either  of  them,  the  principal  upon 
their  reaching  the  age  of  25  years,  he  might 
continue  to  hold  the  property  belonging  to  all 
or  to  any  of  said  children,  and  for  the  pur- 
pose of  preserving  the  fund  might  appoint 
a  successor  in  trust  to  act  after  his  death. 
We  And  nothing  in  the  will,  however,  which 
indicates  that  the  testator  intended  the  fund 
should  be  held  in  trust  for  a  period  beyond 
the  death  of  the  mother  and  her  children. 

While  the  will  in  express  terms  does  not 
Invest  the  legal  title  to  the  one-fourth  set 
aside  for  the  benefit  of  Harriet  Flanner  and 
her  children  In  Norman  J.  Fellows  as  trustee, 
and  confer  upon  him  a  power  of  sale  with  ref- 
erence thereto,  w^e  think  it  clear  that  such 
is  its  legal  Import  The  evidence  shows  a 
large  portion  of  the  estate  to  consist  of  real 
estate,  much  of  which  is  unproductive.  The 
direction  to  Norman  J.  Fellows  to  invest  the 
portion  of  the  estate  set  aside  by  the  testa- 
tor for  the  benefit  of  his  sister  and  her  chil- 
dren, as  "trustee,  in  good  bonds  or  mort- 
gages," could  not  be  complied  with  by  the 
complainant  unless  he  had  the  legal  title  and 
could  convey  the  fee.  In  Hale  t.  Hale,  146 
111.  227,  33  N.  D.  858,  20  L.  R.  A.  247,  on 
page  246,  146  III.,  page  863,  33  N.  E.,  20  L.  R. 
A.  247,  It  was  said:  "The  rule  is  familiar  that, 
where  a  will  contains  no  words  expressly 
creating  a  trust  or  devising  the  legal  title 
to  the  executors  or  trustees,  such  devise  may 
be  implied  where  the  powers  conferred  and 
dnties  Imposed  on  the  executors  are  of  such 
a  character  that  a  legal  title  is  necessary  to 
their  proper  exercise  or  performance." 

In  view  of  the  doctrine  announced  In  the 
foregoing  case,  which  is  in  accord  with  a 
long  line  of  decisions  In  this  state,  the  legal 
title  to  the  portion  of  the  estate  set  aside 
for  the  benefit  of  Harriet  Flanner  and  her 
children  vested  In  Norman  J.  Fellows,  and 
full  power  and  authority  were  by  implica- 
tion conferred  upon  him  to  sell  and  convey 
the  fee  title  thereto.  If  such  were  not  the 
case,  the  trust  would  wholly  fail  by  reason 
of  the  Inability  of  the  trustee  to  execute  the 
trust.  The  testator  intended  that  one-fourth 
of  his  estate,  after  deducting  his  household 
furniture,  homestea.d,  and  life  Insurance, 
should  go  to  his  sister  and  her  children.  The 
law  favors  the  vesting  of  estates  rather  than 
that  the   Utle   should  be  In  abeyance.    In 


Scofleld  T.  Olcott,  120  m.  862,  11  N.  K.  351, 
on  page  874,  120  111.,  page  354,  11  N.  E.,  it 
was  said:  "It  has  long  been  a  settled  rule  of 
construction  in  the  courts  of  England  and 
America  that  estates,  legal  or  equitable,  given 
by  will,  should  always  be  regarded  as  vesting 
immediately,  unless  the  testator  has  by  very 
clear  words  manifested  an  Intention  that  they 
should  be  contingent  on  a  future  event" 
And  in  Kellett  v.  Shepard,  139  111.  433,  28  N. 
E.  751,  34  N.  E.  254,  on  page  443,  139  lil., 
page  754,  28  N.  E.:  "Where  it  is  a  remainder 
after  a  life  estate,  it  is  regarded  as  a  vested 
remainder,  and  the  possession  only  is  post- 
poned. Abbott  v.  Bradstreet  3  Allen,  587. 
The  fact  that  the  gift  or  devise  must  open 
to  let  in  after-bom  children  is  not  inconsistent 
with  the  vesting  of  the  estate  in  interest  at 
the  testator's  death,  though  the  vesting  in 
possession  is  deferred  to  the  period  of  dis- 
tribution." And  In  Scofleld  t.  Olcott  supra, 
on  page  370,  120  111.,  page  352,  11  N.  E.: 
"An  estate  Is  vested  when  there  is  an  Im- 
mediate right  of  present  enjoyment  or  a 
present  fixed  right  of  future  enjoyment" 

In  view  of  the  rules  above  announced,  we 
think  it  clear  that  while  the  legal  title,  at 
the  date  of  the  death  of  the  testator,  vested 
in  the  tmstee,  the  equitable  title  vested  in 
Harriet  Flanner  and  her  children;  that  is  to 
say,  Harriet  Flanner  took  a  life  estate  there- 
in, and  the  remainder  vested  in  her  then 
living  children,  which  remainder  was  liable 
to  open  to  let  in  any  children  which  might 
be  subsequently  bom  to  her.  Kellett  v. 
Shepard,  supra. 

It  Is  urged  that  the  clause,  "or  my  said 
brother  may  hold  this  interest  in  trust  longer, 
and  may  provide  for  a  trustee  for  this  fund 
after  his  death,  principal  and  interest  in- 
cluded," found  in  the  last  paragraph  of  the 
will,  is  void,  for  the  reasons,  first,  that  It  vio- 
lates the  principle  that  trusts  must  be  certain 
and  definite,  and,  second,  that  It  creates  a 
perpetuity;  and  it  is  insisted  that  the  trust 
will  terminate  upon  the  death  of  Harriet 
Flanner  and  so  soon  as  her  children  attain 
the  age  of  26  years,  respectively.  While  we 
do  not  pass  upon  the  question  whether  or 
not  a  court  of  chancery  might  anticipate  the 
time  of  payment  In  case  the  trustee  should 
insist  on  holding  together  the  body  of  the  es- 
tate devised  to  Harriet  Flanner,  and  her 
children  after  her  death,  if  said  children  bad 
attained  the  age  of  25  years,  respectively, 
and  it  was  made  to  appear  that  it  was  neces- 
sary to  use  the  body  of  the  estate  for  the 
maintenance  of  said  children,  or  some  one  of 
them  (Rboads  ▼.  Rboada,  43  111.  239),  we  are 
of  the  opinion  said  clause  of  the  will  Is  not 
void  for  the  reasons  suggested.  It  has  been 
held,  if  the  terms  by  which  a  trust  Is  created 
are  so  vague  and  indefinite  that  a  court  of 
equity  cannot  clearly  ascertain  either  Its  ob- 
jects or  the  persons  who  are  to  take,  the 
trust  will  fall.  2  Story's  Eq.  Jur.  par.  9T9a. 
Here  the  persons  to  take  are  Harriet  Flanner 
and  her  children,  and  the  trust  Is  of  such  a 
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character  that  its  execution  can  readily  be 
enforced  by  a  court  of  equity,  bence  the  trust 
created  does  not  fall  within  the  rule  above 
announced.  Neither  does  the  will  create  a 
perpetuity.  Perpetuities  have  been  defined 
to  be  "grants  of  property  wherein  the  vesting 
of  an  estate  or  interest  is  unlawfully  post- 
poned." 2  Washburn  on  Real  Prop.  652. 
And  again:  "Any  limitation  tending  to  take 
the  subject  of  it  out  of  commerce  for  a 
longer  period  than  a  life  or  lives  in  being 
and  twenty-one  years  beyond,  and,  in  case  of 
a  posthumous  child,  a  few  months  more,  al- 
lowing for  the  term  of  gestatipn."  2  Bou- 
vler's  Law  Diet  p.  326.  In  this  case  the  es- 
tate Tested  upon  the  death  of  the  testator, 
and  only  the  possession  was  postponed.  The 
inhibition  is  against  the  postponement  of  the 
vesting  of  estates,  and  not  against  the  post- 
ponement of  possession.  In  Lunt  v.  Lunt, 
108  111.  307,  on  page  313,  it  was  said:  "Was 
the  vesting  of  this  estate  unlawfully  post- 
poned? •  •  •  This  will  depend  upon 
whether  the  estate  vested  in  the  daughters. 
If  the  title  to  the  property  became  vested  in 
the  two  daughters  upon  the  death  of  the  tes- 
tator, with  the  full  enjoyniPiit  thereof  iiost- 
poned  to  a  future  day,  the  will  would  not  be 
regarded  obnoxious  to  the  rule  of  law  for  the 
prevention  of  perpetuities."  Mr.  Lewis,  on 
IMiRC  144  in  his  work  on  Perpotultios.  say«: 
"The  remoteness  against  which  the  rule  is 
directed  is  remoteness  in  the  commencement 
or  first  taking  effect  of  limitations,  and  not 
in  the  cesser  or  determination  of  them.  An 
estate  that  is  to  arise  within  the  prescribed 
period  may  be  so  limited  as  to  be  determined 
on  the  happening  of  any  event,  however  re- 
mote." See,  also,  Johnston's  Estate,  185  Pa. 
179,  39  Atl.  879,  64  Am.  St.  Rep.  621. 

The  decree  of  the  superior  court,  not  being 
in  accord  with  the  views  herein  expressed, 
will  be  reversed,  and  the  cause  remanded  to 
that  court  for  further  proceedings  in  accord- 
ance with  the  views  expressed  in  this  opin- 
ion. 

Reversed  and  remanded, 

(206  III.  262) 

PEOPLE  «x  rel.  DUNN  v.  ATCHISON,  T, 
&  S.  P.  RY.  CO. 

(Supreme  Court  of  Illinois.     Dec.  16,  1903.) 
TAXATION— RAILROAD    BRIDQES— ASSESSMENT. 

1.  Under  Kurd's  Rev.  St.  1899,  p.  1457,  c. 
120,  {  354,  declaring  that  all  bridee  structures 
across  any  navigable  streams  forming  a  bound- 
ary line  between  Illinois  and  any  other  state 
shall  be  assessed  by  the  township  or  other  as- 
sessor in  the  county  or  township  where  the 
same  is  located  as  real  estate,  and  Ijsws  1871- 
72,  p.  13.  §  42,  providing  that  railroad  rights  of 
way  shall  be  assessed  by  the  state  board  of 
equalization,  a  county  assessor  has  no  author- 
ity to  assess  a  bridge  owned  by  a  railroad  com- 
pany and  used  by  it  as  a  part  of  its  right  of 
way,  although  a  part  of  the  bridge  is  used  by 
teams  and  pedestrians. 

2.  Kurd's  Rev.  St.  1899.  p.  1362,  c.  114,  f  218, 
permitting  the  sale  and  conveyance  or  railroad 
and  toll  hridges,  and  providing  that  the  railroad 


company  purchasing  any  such  bridge  shall  oper- 
ate and  hold  the  property  subject  to  all  the 
rights,  powers,  privileges,  duties,  and  obliga- 
tions prescribed  by  law  for  the  regulation  and 
governmental  taxation  of  railroads  organized 
nuder  the  law,  does  not  require  the  assessment 
by  the  state  board  of  equalization  of  an  entire 
bridge  purchased  by  a  railroad  company  and 
used  by  it  partially  as  a  right  of  way  and  par- 
tially as  a  toll  bridge  for  teams  and  pedestrians, 
inasmuch  as  the  "general  railroad  law"  refer- 
red to"  in  the  statute  divides  railroad  property 
into  "railroad  track,"  assessable  by  the  state 
board  of  equalization,  and  "real  estate  other 
than  railroad  track,"  assessable  by  local  asses- 
sors. 

Appeal  from  Hancock  County  Court;  W. 
C.  Hooker,  Judge. 

Application  by  the  people,  on  the  relation 
of  Thomas  P.  Dunn,  the  county  treasurer  of 
Hancock  county,  against  the  Atchison,  To- 
peka  &  Santa  F6  Railway  Company,  for  a 
Judgment  against  certain  of  respondent's 
property  for  delinquent  taxes.  From  a  Judg- 
ment sustaining  objections  to  the  applica- 
tion, applicant  appeals.    Affirmed. 

This  was  an  application  by  the  county 
treasurer  and  ex  odlcio  collector  of  Hancock 
county.  111.,  to  the  county  court  of  that 
county,  for  a  Judgment  against  what  is  com- 
monly called  the  "Fort  Madison  Railroad  and 
Toll  Bridge,"  for  delinquent  taxes  of  1901, 
assessed  by  the  local  assessor.  The  Atchi- 
son, Topeka  &  Santa  F6  Railway  Company 
filed  objections  to  the  rendition  of  the  Judg- 
ment, claiming  to  be  owner  of  the  bridge, 
and  that  It  was  part  of  its  railroad  track, 
"and  as  such  had  been  returned  by  it  to  the 
state  board  of  equalization;  that  the  state 
board  of  equalization  had  assessed  the  same 
as  part  of  the  railroad  track"  of  the  railway 
company,  and  that  it  bad  paid  the  taxes  so 
assessed. 

A  stipulation  signed  by  the  counsel  con- 
tained the  following  salient  facts:  The  de- 
fendant railway  company  is  a  corporation  or- 
ganheed  and  existing  under  the  laws  of  Kan- 
sas, operating  its  line  of  railroad  from  Chi- 
cago, 111.,  extending  through  Hancock  county, 
over  the  bridge  in  question,  and  on  to  Kan- 
sas City  and  other  points.  The  Mississippi 
Rlyer  Railroad  &  Toll  Bridge  Company  was  a 
corporation  duly  organized  and  existing  un- 
der the  laws  of  the  state  of  Illinois,  and  un- 
der its  franchise  erected  its  bridge,  having 
thereon  the  railroad  track,  and  on  either  side 
of  the  railroad  track  a  toUroad  for  the  use 
of  teams  and  foot  passengers  in  crossing. 
The  bridge  and  approaches  constitute  one 
continuous  property.  Prior  to  June  1,  1900, 
the  railway  company,  under  a  lease,  used  the 
line  of  railway  for  its  railway  purposes,  aril 
the  bridge  company  operated  the  toll  bridge. 
On  June  1,  1900,  the  railway  company  pur- 
chased, under  and  by  virtue  of  the  statute  of 
this  state,  the  said  bridge,  approaches,  and 
bther  property  rights  and  franchises.  The 
railway  company,  for  the  year  1901,  in  ac- 
cordance with  chapter  120,  Hurd's  Rev.  St 
1899,  made  out  and  filed  with  the  county 
clerk  of  Hancock  county  and  the  Auditor  of 
uigitizea  Dy  ■<JKJKJ\ii\. 
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Public  Accoants  of  this  state  the  written 
statements  or  schedules,  duly  verifled,  show- 
ing all  the  matters  required  by  statute  to  be 
shown.  In  these  statements  so  returned  by 
the  railway  company  the  property  in  question 
was  returned  as  being  a  part  of  the  main 
track  of  the  railway  company,  and  the  state 
board  of  equalization  valued  and  assessed, 
for  the  year  1901,  the  property  in  question 
as  being  a  part  of  the  main  track  of  the  rail- 
way company,  and  all  the  taxes,  general  and 
special,  were  thereupon  accordingly  levieQ 
and  extended  against  the  property  as  a  part 
of  the  main  track,  upon  the  valuation  made 
by  the  state  board  of  equalization,  which 
taxes  have  been  paid  by  the  railway  company 
to  the  county  collector  and  ex  officio  treasurer 
of  Hancock  coimty.  The  assessor  for  Ap- 
panoose township,  for  the  year  1001,  also 
made  and  returned  his  alleged  valuation  and 
assessment  of  said  property  in  question  as  a 
separate  and  distinct  property,  placing  his 
valuation  at  $400,000  and  the  assessed  value 
for  taxation  at  $80,000,  and,  on  this  valua- 
tion returned  by  the  local  assessor,  the  taxes, 
general  and  special,  amounting  to  $2,216, 
were  extended  against  the  property  in  ques- 
tion, and  for  which  the  application  for  Judg- 
ment is  made. 

The  objections  of  the  defendant  company 
were  sustained  by  the  county  court,  and  Judg- 
ment was  refused,  from  which  Judgment  sus- 
taining the  objections  this  appeal  was  per- 
.fected. 

Charles  H.  Gamett,  State's  Atty.  (Apollos 
W.  O'Harra,  of  counsel),  for  appellant.  Rob- 
ert Dunlap,  John  D.  Miller,  and  Lee  F.  Eng- 
lish, for  appellee. 

RICKS,  3.  (after  stating  the  facts).  The 
question  presented  for  our  consideration  is 
whether  a  local  assessor  was  authorized  by 
law  to  place  an  assessment  on  a  bridge  over 
a  navigable  stream  forming  the  boundary 
line  between  the  state  of  Illinois  and  the 
state  of  Iowa,  which  bridge  was  owned  by 
the  defendant  railway  company,  and  by  it 
used  as  a  part  of  its  main  track  and  for  a 
toll  bridge. 

The  statute  of  1873  provides  that  "all 
bridge  structures  across  any  navigable 
streams  forming  the  boundary  line  between 
the  state  of  Illinois  and  any  other  state  shall 
be  assessed  by  the  township  or  other  assessor 
in  the  county  or  township  where  the  same  is 
located,  as  real  estate.,"  Hurd's  Rev.  St. 
1899,  p.  1457,  c.  120,  S  354.  This  court.  In 
construing  the  above  provision,  said:  "It  ap- 
pears in  the  case  that  there  were  in  1873 
eight  bridges  spanning  the  Mississippi  river, 
all  of  which,  except  the  one  In  question  and 
that  at  Rock  Island,  were  erected  by  bridge 
companies,  and  have  ever  since  been,  re- 
spectively, the  property  of  such  bridge  com- 
panies, and  not  the  property  of  any  railroad 
company.  Such  bridges  of  bridge  companies 
had  been  regarded  as  personal  property,  and 


as  not  liable  to  be  sold  for  delinquent  taxes 
'bo  as  to  convey  a  good  title  thereto,  and  to 
meet  a  necessity  in  that  respect  the  statute 
was  passed,  and  for  no  other  purpose.  •  •  • 
It  was  not  the  purpose  of  the  act  to  change 
the  method  of  taxing  railroad  property  or 
the  mode  of  assessing  it.  It  was  of  the  sys- 
tem of  taxation  of  railroad  property  to  dis- 
tribute the  tax  upon  the  main  track  of  rail- 
road among  all  the  counties  In  the  state 
through  which  the  road  runs,  by  a  certain 
rule  of  proportion.  The  assessment  or  taxa- 
tion of  railroad  property,  as  such,  was  not  in 
the  mind  of  the  Legislature,  and,  there  being 
no  intention  to  make  any  change  in  the  sys- 
tem of  the  taxation  of  railroad  property,  we 
must  hold  that  no  change  therein  as  to  the 
mode  of  assessment  and  taxation  of  the  main 
track  of  railroad  was  efCected  by  the  act; 
that,  broad  as  are  its  terms,  'all  bridge  struc- 
tures,' it  did  not  include  the  bridge  in  ques- 
tion, it  being  railroad  track.  As  such,  it 
was  alone  assessable  by  the  state  board  of 
equalization,  and  the  assessment  of  it  by  the 
local  assessor  was  without  warrant  of  law." 
Anderson  v.  Chicago,  Burlington  &  Qoincy 
Railroad  Co.,  117  111.  26,  7  N.  E.  129. 

It  is  Insisted  by  appellant  that  this  de- 
cision has  no  application  here,  for  the  reason 
that  In  the  case  at  bar  the  bridge  is  used  by 
the  railway  company  not  only  for  its  railroad 
track,  but  also  for  a  toll  bridge,  while  in  the 
case  above  quoted  the  bridge  was  used  by 
the  railroad  company  exclusively  for  its  rail- 
road track.  We  are  not  called  upon  to  de- 
termine in  this  case  whether  the  state  board 
of  equalization  acted  within  warrant  of  law 
In  assessing  the  entire  bridge.  If  this  were 
the  questioq,  it  would  become  necessary  to 
determine  whether  the  decision  in  Anderson 
V.  Chicago,  Burlington  &  Qulncy  Railroad 
Co.,  applying  to  a  bridge  used  exclusively 
for  railroad  purposes,  also  disposed  of  the 
question  where  the  railroad  company  oper- 
ates a  toll  bridge  on  either  side  of  Its  main 
track.  This  question  before  us  Is  whether 
the  local  assessor  had  authority  to  assess 
the  entire  structure,  and  upon  this  point  the 
Anderson  Case  is  undeniably  controlling,  be- 
cause it  pointedly  holds  that  the  act  of  1873, 
providing  for  assessment  of  bridges  by  local 
assessors,  does  not  make  any  change  in  the 
system  of  taxation  of  railroad  property.  This 
being  so,  we  are  not  concerned  with  the  pro- 
visions of  the  above  act  of  1873,  and  confine 
ourselves  merely  to  the  question  whether, 
under  the  system  of  taxation  of  railroad 
property  in  this  state,  the  local  assessor  had 
the  authority  to  assess  the  entire  structure, 
including  the  railroad  track. 

The  revenue  law  of  1872  (laws  1871-72,  p. 
13.  §  42)  provides  that  "such  right  of  way, 
Including  the  superstructures  of  main,  side 
or  second  track  and  turn-outs,  and  the  sta- 
tion and  improvements  of  the  railroad  com- 
pany on  such  right  of  way,  shall  be  held  to 
be  real  estate  for  the  purposes  of  taxation, 
and  denominated,  'railroad  track,'  and  shall 
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be  so  listed  and  valued."  Section  48  pro- 
vides that  the  railway  company  shall  return 
to  the  Auditor  of  Public  Accounts  sworn 
statements  or  schedules,  first  of  the  property 
denominated  "railroad  track";  and  section 
50  provides  that  "the  Auditor  shall,  annually, 
on  the  meeting  of  the  state  board  of  equali- 
zation, lay  before  said  board  the  statements 
and  schedules  herein  required  to  be  returned 
to  him;  and  said  board  shall  assess  such 
property  in  the  manner  hereinafter  pro- 
vided." 

By  the  above  sections  the  state  Iward  of 
equalization  had  the  exclusive  authority  to 
assess  that  part  of  said  bridge  wliich  comes 
within  the  meaning  of  "railroad  track,"  and 
the  assessment  of  such  part  by  the  local  as- 
sessor was  without  authority  of  law.  Just 
how  much  of  the  bridge  may  be  denominated 
"railroad  track,"  and  whether  the  local  as- 
sessor was  warranted  in  assessing  any  por- 
tion of  the  bridge,  are  questions  which  we 
are  not  by  this  appeal  called  upon  to  de- 
cide. As  we  have  pointed  out  the  question 
before  us  is  whether  a  judgment  should  be 
Mitered  for  the  taxes  of  1901  assessed  by  the 
local  assessor,  and  it  is  undoubtedly  true  that 
the  local  assessor  acted  without  authority  in 
assessing  so  much  of  the  bridge  as  falls  with- 
in the  meaning  or  definition  of  "railroad 
track,"  as  the  same  is  understood  under  the 
revenue  law  of  this  state.  This  is  obviously 
a  sufficient  irregularity  to  require  us  to  sus- 
tain the  court  below  in  its  refusal  to  enter 
the  Judgment  for  which  application  is  made. 
It  we  should  assume  that  a  portion  of  the 
bridge  would  not  be  denominated  "railroad 
track,"  and  that  as  to  that  portion  the  lo- 
ral  assessor  was  warranted  in  making  the 
assessment,  It  would  be  impossible,  constitu- 
tionally and  practically,  for  the  court  to  ap- 
portion the  taxes  and  render  Judgment  for 
the  amount  it  should  find  due  upon  the  prop- 
erty that  might  not  be  denominated  "rail- 
road track."  Chicago  &  Alton  Railroad  Co. 
V.  People,  98  111.  350;  Wabash  Railroad  Co. 
T.  People,  196  111.  G06,  63  N.  E.  1081. 

It  Is  urged  by  the  appellee  that  a  provi- 
sion of  the  statute  tmder  and  by  virtue  of 
which  the  railroad  company  purchased  the 
bridge  required  the  state  board  of  equaliza- 
tioa  to  assess  such  entire  bridge  property. 
Kurd's  Rev.  St.  1899,  p.  1362,  c.  114,  S  218. 
The  statute  referred  to  permits  the  sale  and 
conveyance  in  fee  simple,  or  otherwise,  from 
the  one  to  the  other  corporation,  of  a  rail- 
road and  toll  bridge,  and  provides  "that  the 
railroad  company  or  corporation  which  pur- 
chases any  railroad,  or  railroad  and  toll 
bridge  in  this  state  shall  operate  such  rail- 
road or  railroad  and  toll  bridge  situated 
within  this  state,  and  bold  such  property 
situated  witibin  this  state,  and  the  fran- 
chises so  acquired,  subject  to  all  the  rights, 
powers,  privileges,  duties  and  obligations 
prescribed  by  the  general  railroad  laws  of 
this  state  for  the  regulation,  governmental 
taxation  or  conti-ol  of  railroads  organiiied,  or 


which  may  be  organized,  under  the  .laws  of 
this  state."  This  statute,  as  applied  to  the 
case  at  bar,  merely  provides  that  such  rail- 
road shall  hold  and  operate  such  property 
subject  to  the  laws  of  Illlnoia  for  the  taxa- 
tion of  railroad  property.  The  law  of  Illi- 
nois for  the  taxation  of  railroads  divides  all 
real  estate  into  "railroad  track"  and  "real 
estate  other  than  that  denominated  'railroad 
track.' "  "Railroad  track"  la  assessable  by 
the  state  board  of  equalization,  and  "real  es- 
tate other  than  railroad  track"  is  assessable 
by  the  local  assessors.  It  is  clear,  then,  that 
the  statute  referred  to  by  counsel  for  appel- 
lee does  no  more  than  to  require  the  bridge 
property  to  be  taxed  according  to  these  laws. 
If  the  entire  bridge  may  be  denominated 
"railroad  track"  under  the  statute  and  deci- 
sions of  the  state,  then  the  state  board  would 
be  required  to  assess  the  entire  bridge;  but 
If  a  portion  of  the  bridge  cannot  be  denomi- 
nated "railroad  track,"  then  that  portion 
must  be  assessed  locally. 

A  consideration  of  the  question  whether 
the  entire  bridge  may  be  denominated  "rail- 
road track"  under  the  statute  and  decisions 
of  this  state  is  not  necessary  to  a  determina- 
tion of  the  case  before  us,  and  we  are  not 
disposed  to  take  It  up,  tn  view  of  the  fact 
that  the  record  contains  no  evidence  what- 
ever concerning  the  details  of  the  bridge  and 
its  operation.  It  is  asserted  by  counsel  for 
appellant,  in  his  argument,  that  the  toll  fea- 
ture of  the  bridge  is  very  prominent,  and 
that  the  defendant  "is  receiving  a  constant 
and  large  revenue  from  the  tolls  collected 
from  those  using  It  for  other  than  railroad 
purposes,"  and  by  counsel  for  appellee  "it 
is  confidently  asserted  that  there  is  in  fact 
a  loss"  In  maintaining  the  toll  part  of  the 
bridge;  but  the  record  does  not  contain  a 
syllable  of  evidence  on  these  or  any  other 
detailed  matters  which  would  be  of  assist- 
ance to  a  court  in  determining  whether  the 
entire  bridge  shall  be  denominated  "railroad 
track"  or  "real  estate  other  than  railroad 
track."  We  find,  however,  that  a  portion  of 
the  bridge  in  question  was  railroad  track, 
and  was  assessable  only  by  the  state  board 
of  equalization.  The  assessment  of  the  en- 
tire bridge  by  the  township  assessor  was 
without  waiTant  of  law. 

The  Judgment  of  the  county  court  la  ac- 
cordingly affirmed.    Judgment  affirmed. 


(205  111.  &70) 


HAMER  V.  PEOPLE. 


(Supreme  Court  of  Illinois.    Dec.  16,  1903.) 

INTOXICATING     UQDORS— SALE    TO     MINORS- 
SUFFICIENCY   OF   ORDERS    OF   PARENTS- 
CONSTRUCTION    OF    STATUTES. 

1.  Written  orders  addressed  to  the  keeper  of 
a  dramshop,  si|;iied  bj  the  parents  of  minora, 
as  follows:  "Please  let  my  son  Ed  have  what 
be  wants,"  and  "Let  Charley  R.  have  what  he 
wants  to  drink  until  you  hear  from  as,"  par- 
porting  to  confer  on  the  minors  complete  right 
to  determine  for  themselves  how  frequently 
they  may  partake  of  intoxicating  liquors,  are 
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not  sufficient  to  authorize  a  sale  of  liquor  to  tbe 
minora  within  Dramshop  Act  (2  Starr  &  C. 
Ann.  St.  1896,  p.  1500,  c.  43,  i  6),  prohibiting 
the  sale  of  "intoxicating  liquor  to  any  minor 
without  the  written  order  of  his  parent. 

2.  The  rule  that  a  penal  statute  must  be 
strictly  construed  does  not  prevent  the  court 
from  giving  effect  to  the  legislative  intent  ex- 
pressed in  Dramshop  Act  (2  Starr  &  C.  Ann. 
St.  1896,  p.  1590,  c.  43,  §  6),  prohibiting  the 
sale  of  intoxicating  liquors  to  any  minor  without' 
the  written  order  of  his  parent,  and  to  require 
that  the  written  orders  shall  control  minors  in 
the  use  of  intoxicating  liquors  and  not  permit 
them  to  determine  for  themselves  how  frequent- 
ly they  may  partake  of  intoxicants. 

Error  to  Appellate  Court,  Third  District. 

FrcdericuB  Hamer  was  conTlcted  of  selling 
liquor  to  minors,  and  he  brings  error  to  re- 
view the  conviction  affirmed  by  the  Appel- 
late Court  (104  111.  App.  555).    Affirmed. 

Payson  &  Kessler  and  O.  S.  Schneider, 
for  plaintiff  in  error.  H.  J.  Hamlin,  Atty. 
Gen.,  George  B.  Gillespie,  Asst.  Atty.  Gen., 
and  A.  L.  Phillips,  State  Atty.,  for  the  Peo- 
ple. 

BOGGS,  J.  Tbe  plaintiff  in  error  was  con- 
victed in  tbe  circuit  court  of  Ford  county  of 
the  offense  of  selling  intoxicating  liquor  to 
five  minors,  two  of  them  being  Edward  Jor- 
dan and  Charles  Bobbins.  Tbe  Appellate 
Court  for  the  Third  District  affirmed  the 
judgment  of  conviction,  and  this  writ  of  error 
was  sued  out  to  obtain  a  review  of  the  record 
in  this  court. 

That  tbe  plaintiff  In  error  made  the  sales 
of  intoxicating  liquor  to  tbe  minors  was 
proven  without  dispute.  Tbe  defense  sought 
to  be  made  was  as  to  tbe  sales  made  to  said 
Edward  Jordan  and  Charles  Bobbins,  it  be- 
ing contended  that  tbe  sales  to  each  of  these 
boys  were  on  the  written  order  of  his  parent 
or  parents.  Tbe  plaintiff  In  error  offered, 
but  the  court  refused  to  receive  in  evidence, 
an  instrument  in  writing  signed  by  the  fa- 
ther of  said  minor  Edward  Jordan,  as  follows: 
"Mr.  Fred  Hamer— Please  let  my  son  Ed 
have  what  he  wants.  C.  A.  Jordan."  And 
tbe  court  also  refused  to  permit  to  be  given  in 
evidence  an  instrument  in  writing  signed  by 
the  father  and  mother  of  said  Charles  Rob- 
bins,  viz.:  "Mr.  Hamer— Let  Charley  Rob- 
bins  have  what  be  wants  to  drink  until  you 
bear  from  us.  Mr.  Levin  Bobbins,  Mrs.  L. 
Robbins." 

The  refusal  of  tbe  court  to  admit  these 
writings  is  the  only  alleged  error  assigned  as 
ground  for  reversal.  We  think  they  were 
each  properly  excluded.  Section  6  of  chapter 
43,  entitled  "An  act  to  provide  for  the  li- 
censing of  and  against  tbe  evils  arising  from 
the  sale  of  intoxicating  liquors"  (2  Starr  & 
C.  Ann.  St  1896,  p.  1590),  commonly  called 
the  "Dramshop  Act,"  Is  as  follows:  "Who- 
ever, by  himself,  or  bis  agent  or  servant, 
shall  sell  or  give  intoxicating  liquor  to  any 
minor  without  the  written  order  of  his  parent, 
guardian,  or  family  physician,  or  to  any  per- 
son intoxicated,  or  who  is  In  tbe  habit  of 
getting  intoxicated,  shall,  for  each  offense, 


be  fined  not  less  than  twenty  dollars  ($20). 
nor  more  than  one  hundred  dollars  ($100). 
or  Imprisoned  In  the  county  Jail  not  less 
than  ten  nor  more  than  30  days,  or  both, 
according  to  the  nature  of  the  offense:  pro- 
vided, this  act  shall  not  affect  any  prosecu- 
tion pending  at  the  time  this  act  takes  effect 
but  In  every  such  prosecution  the  accused 
shall,  upon  conviction  be  punished  In  tbe 
same  manner  in  all  respects  as  if  this  act  had 
not  been  passed." 

The  title  to  the  act  declares  the  design  of 
tbe  legislation  is  to  provide  against  the  evils 
arising  from  the  sale  of  Intoxicating  liquors. 
Section  6  of  the  act  discloses  that  it  was  the 
legislative  view  that  the  use  of  Intoxicating 
liquors  by  those  who  were  incapable  of  ap- 
preciating the  evils  resulting  from  the  use 
or  abuse  of  such  intoxicants  should  be  abridg- 
ed and  controlled.  Said  section  specifies 
three  classes  of  persons  deemed  so  Incapable, 
and  to  whom  those  licensed  under  other  pro- 
visions of  the  act  to  sell  intoxicants  shonld 
not  be  permitted  to  sell  or  give  intoxicating 
liquors.  The  three  classes  of  persons  so  re- 
garded as  incompetent  to  determine  for  them- 
selves whether  they  may  indulge  in  intoxicat- 
ing liquors  are  (1)  minors,  (2)  persons  who 
are  at  the  time  intoxicated,  and  (3)  those 
who  are  In  the  habit  of  getting  intoxicated. 
The  section  prohibits  sales  to  persons  of  tbe 
first  class  (minors)  at  all  times  other  than 
when  tbe  parent,  guardian,  or  family  physi- 
cian of  tbe  minor  shall  deem  It  proper  or 
necessary  that  the  minor  should  drink  intox- 
icating liquor,  and  shall,  in  writing,  author- 
ize tbe  minor  to  be  supplied  with  the  same. 
The  statute  was  enacted  on  the  theory  that 
these  classes  of  persons  are  not  capable  to 
determine  for  themselves  when  they  should 
partake  of  intoxicating  drinks.  Tbe  prime 
purpose  of  this  statute,  so  far  as  it  relates 
to  minors,  is  to  prevent  them  from  indulging 
in  tbe  use  of  intoxicating  liquors  when  or  as 
often  as  prompted  by  their  appetites  or  de- 
sires to  do  so,  and  to  control  them  in  such 
indulgence  according  to  tbe  more  mature 
Judgment  and  discretion  of  their  parents, 
guardian,  or  family  physician.  The  written 
instruments  here  relied  upon  abdicate  all 
right  and  duty  of  parental  restraint  and  par- 
port  to  confer  on  the  boys  complete  right  to 
determine  for  themselves  how  frequently 
they  should  partake  of  Intoxicants.  The 
statute  denies  such  right  or  privilege  to  the 
minors,  and  the  law  cannot  be  abrogated  by 
the  written  direction  of  their  parents.  The 
written  orders  were  properly  excluded. 

It  Is  urged  tbe  statute  is  highly  penal  io 
character,  that  violations  of  Its  provisions 
are  to  be  punished  by  heavy  fines  or  im- 
prisonment, or  both,  and  that  it  Is  the  long- 
established  rule  of  construction  that  all  such 
statutes  shall  be  constriTed  strictly;  that  the 
statute  only  requires  tbe  written  order  of 
the  parent  to  authorize  a  sale  to  the  minor, 
and  that  to  construe  tbe  act  to  require  a 
special  or  particular  kind  of  an  order  is  to 
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depart  from  tbe  precise  words  employed  and 
to  interpolate  other  words  therein,  and  give 
the  enactment  a  liberal  construction  against 
one  charged  with  Its  violation.  We  recognize 
as  a  'cardinal  rule  that  penal  statutes  are  to 
be  strictly  construed,  but,  aa  was  said  by 
Justice  Swayne  in  United  States  t.  Hart- 
well,  6  Wall.  395,  18  L.  Ed.  830:  "Whenever 
the  rule  is  invoked  it  comes  attended  with 
qualifications  and  other  rules  not  less  im- 
portant. It  is  by  the  light  which  each  con- 
tributes that  the  Judgment  of  the  court  is 
to  be  made  up."  The  object  of  construing 
penal  and  all  other  statutes  is  to  discover 
and  give  effect  to  the  true  legislative  intent, 
and  the  rule  against  strict  construction  of 
penal  statutes  is  not  to  be  applied  with  such 
unreasonable  strictness  as  to  defeat  the  true 
intent  and  meaning  of  the  enactment. 
Meadowcroft  v.  People,  163  111.  56,  45  N.  E. 
308,  35  li.  R.  A.  176,  54  Am.  St.  Rep.  44T; 
23  Am.  &  Eng.  Ency.  of  Law  (1st  Ed.)  377, 
and  many  cases  cited  in  note  2.  "The  rule 
that  statutes  of  this  class  are  to  be  con- 
strued strictly  Is  far  from  being  a  rigid  and 
unbending  one,  or,  rather,  it  has  In  modem 
times  been  so  modified  and  explained  away 
as  to  mean  little  more  than  that  penal  pro- 
visions, like  all  others,  are  to  be  fairly  con- 
strued according  to  the  legislative  intent  as 
expressed  in  tlie  enactment."  Sedgwick  on 
Construction  of  Statutes,  282.  The  funda- 
mental consideration  is  to  ascertain  and  give 
effect  to  the  legislative  intention,  and  it  has 
become  axiomatic  that  that  which  is  "within 
the  intention  Is  within  the  statute,  though 
not  within  the  letter."  The  requirement  that 
a  strict  construction  shall  be  given  to  penal 
enactments  does  not  here  prevent  the  opera- 
tion of  the  intent  of  the  lawmaking  body. 

The  judgment  must  be  and  is  affirmed. 
Judgment  affirmed. 

(205  111.  5U) 

BORGOARD  v.  GALE. 
(Supreme  Court  of  Illinois.     Dec.  16,  1903.) 

LANDLORD  AND  TENANT— NUISANCE  ON  PREM- 
ISES—INJURY—LIABILITY OF  LANDLORD. 

1.  A  landlord  is  not  liable  to  his  tenant's  wife 
for  injuries  she  may  sustain,  after  the  tenant 
takes  possession  under  the  lease,  by  stepping  in- 
to a  hole  in  the  floor,  though  the  premises  are 
let  in  the  condition  frotn  which  tie  injury  is 
received,  unless  through  "fraud  or  concealment" 
of  the  landlord  the  tenant  is  induced  to  take 
possession  without  knowledge  of  such  defect. 

Error  to  Appellate  Court,  First  District 
Action  on  the  case  by  Anna  M.  Borggard 
against  Stephen  F.  Gale.  From  a  judgment 
of  the  Appellate  Court  (107  111.  App.  128)  af- 
firming a  judgment  of  the  superior  court  in 
favor  of  defendant,  plaintiff  brings  error.  Af- 
firmed. 

James  H.  Hooper,  for  plalntifT  In  error. 
Haynie  R.  Pearson  and  Samuel  W.  Jackson, 
for  defendant  in  error. 

HAND,  C.  J.  This  is  an  action  on  the  case, 
brought  by  tbe  plaintiff  in  error  in  the  su- 


perior court  of  Cook  county  against  the  de- 
fendant in  error  to  recover  damages  for  an 
alleged  injury  caused  to  her  by  reason  of  her 
stepping  into  a  hole  In  the  floor  of  certain 
premises  rented  by  her  husband  from  the  de- 
fendant in  error  for  a  store.  A  trial  resulted 
in  a  judgment  in  favor  of  the  defendant  in 
error,  wtilch  has  been  affirmed  by  the  Appel- 
late Court  for  the  First  District,  and  a  writ 
of  error  has  been  sued  out  from  this  court  to 
review  the  Judgment  of  the  Appiellate  Court 

The  only  ground  relied  upon  in  this  court 
for  a  reversal  which  we  can  consider  is  the 
giving  of  the  second  and  third  instructions 
offered  upon  behalf  of  defendant  in  error. 
The  second  instruction  informed  the  Jury  that 
the  defendant  was  not  liable  to  the  plaintiff 
for  any  injuries  which  she  may  have  sustain- 
ed after  her  husband  took  possession  of  the 
premises  under  the  terms  of  the  lease,  even 
though  said  premises  were  let  with  a  nui- 
sance upon  them  by  means  of  which  the  in- 
jury was  received,  unless,  through  the  fraud 
or  concealment  of  the  defendant,  the  hus- 
band was  induced  to  take  possession  of  the 
premises  without  knowledge  of  the  existence 
of  such  nuisance.  The  only  criticism  made 
upon  tbe  instruction  is  that  it  states  the  de- 
fendant is  not  liable  unless  by  "fraud  or  con- 
cealment" practiced  by  him  the  husband  was 
Induced  to  take  possession  of  the  premises 
without  knowledge  of  the  existence  of  the 
defective  cqnditlon  of  the  floor.  The  lease 
wWch  was  In  force  at  the  time  of  the  injury 
contained  the  following  clause:  "That  be 
[plaintiff's  husband]  has  examined  and  knows 
the  condition  of  said  premises,  and  has  re- 
ceived the  same  In  good  order  and  repair, 
and  tliat  no  representation  as  to  the  condi- 
tion or  repair  thereof  has  been'  made  by  the 
party  of  the  first  part  or  his  agents,  prior 
to  or  at  the  execution  of  this  lease,  that  is 
not  herein  contained  or  herein  endorsed;  that 
he  will  keep  the  said  premises  in  good  repair 
during  this  lease  at  his  own  expense."  The 
plaintiff  testified  that  there  was  a  hole  6  by 
12  inches  in  size  In  the  floor  of  a  small  room 
opening  off  of  the  storeroom  when  her  hus- 
band took  possession  of  the  premises,  the 
existence  of  which  was  unknown  to  her  or 
her  husband;  that  a  day  or  two  thereafter 
she  unavoidably  stepped  into  said  hole,  and 
was  severely  Injured.  One  Locke,  defend- 
ant's agent,  who  leased  tbe  premises  to  plain- 
tiff's husband  through  the  plaintiff  In  error, 
testified  tliat  prior  to  the  Injury  the  plaintiff 
pointed  out  to  him  the  hole  in  the  floor,  and 
he  agreed  to  have  the  same  repaired;  that 
the  carpenter  was  engaged  in  making  repairs 
upon  the  premises  at  the  time  the  injury  oc- 
curred; and  that  he  had  requested  the  plain- 
tiff and  her  husband  not  to  occupy  the  prem- 
ises until  tbe  repairs  were  completed,  but 
that  they  moved  into  the  same  before  the  re- 
pairs were  completed.  The  testimony  of  the 
plaintiff  and  Locke  was  all  the  evidence  bear- 
ing upon  the  subject. 

The  general  rule  is  that  a  landlord  Is  not 
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bound  to  make  repairs  unless  he  has  assumed 
such  duty  by  express  agreement  with  the 
tenant.  An  exception  to  the  rule,  however, 
exists  where  there  are  defects  In  the  de- 
mised premises,  attended  with  danger  to  an 
occupant,  which  a  careful  examination  would 
not  disclose,  which  are  known  to  exist  by  the 
Ittudlord  and  are  not  known  to  the  tenant. 
In  such  case  a  duty  rests  upon  the  landlord 
to  notify  the  tenant  of  such  defects.  Suna- 
sack  V.  Morey,  196  III.  569,  63  N.  B,  1039. 
The  duty  resting  upon  the  landlord  to  notify 
the  tenant  of  a  defect  In  the  premises  which 
a  careful  examination  would  not  disclose,  but 
of  which  the  landlord  has  notice  while  the 
tenant  has  not,  we  think  may  well  be  placed 
upon  the  ground,  In  many  cases,  that  a  fail- 
ure to  make  •  such  disclosure  would  be  a 
fraud  upon  the  tenant.  For  Instance,  If  the 
premises  were  Infected  with  a  contagious 
disease,  as  was  the  case  In  Snyder  t.  Gor. 
den,  46  Hun,  538;  or  Impregnated  with  sewer 
gas,  the  presence  of  which  was  denied  by 
the  landlord,  as  in  Sunasaek  t.  Morey,  supra. 
But  the  instruction  given  in  this  case  did  not 
require  tliat  the  plaintiff  should  prove  fraud 
before  a  recovery  could  be  had,  but  only 
concealment  of  the  defect,  as  the  disjunctive 
"or"  was  used  In  the  instruction  between  the 
words  "fraud"  and  "concealment,"  so  that,  if 
the  evidence  showed  the  hole  in  the  floor  to 
have  been  a  latent  defect,  that  the  landlord 
had  notice  of  its  existence,  and  the  husband 
of  the  plaintiff  had  not  such  notice,  and  the 
landlord  concealed  the  defect  by  failing  to 
perform  his  duty  by  notifying  him  of  its 
presence,  unless  the  plaintiff  had  actual  no- 
tice thereof  there  might  be  a  recovery;  and 
this  much  proof  seems  to  be  required  by  all 
the  authorities  to  entitle  the  plaintiff  to  re- 
cover. Sunasaek  v.  Morey,  supra;  Cowen  v. 
Sunderland,  145  Mass.  363,  14  N.  E.  117,  1 
Am.  St.  Rep.  469;  Anderson  v.  Hayes,  101 
Wis.  538,  77  N.  W.  891,  70  Am.  St.  Rep.  930; 
Coke  V.  Gutkese,  80  Ky.  598,  44  Am.  Rep. 
499;  Moore  v.  Parker  (Kan.  Sup.)  64  Pac. 
975.  53  L.  R.  A.  778;  Kern  v.  Myll,  80  Mich. 
525,  45  N.  W.  587,  8  L.  R.  A.  682;  Snyder 
V.  Gorden,  supra.  We  do  not  think  the  giving 
of  said  Instruction  constituted  reversible  er- 
ror. 

We  have  examined  the  third  instruction, 
and  think,  In  view  of  the  evidence,  it  states 
the  law  correctly,  and  that  the  objection 
made  thereto  Is  hypercritical,  and  without 
force. 

Finding  no  reversible  error  in  this  record, 
the  Judgment  of  the  Appellate  Court  will  be 
affirmed.    Judgment  affirmed. 


(205  111.  541) 

McDAVlD  V.  SUTTON. 
(Supreme  Court  of  Illinois.    Dec.  16,  1903.) 

SPECIFIC    PERFORMANCE-INEFFECTIVE    STJB- 

SBQUE5NT  AGREEMENT— EFFECT— DEFENSE 

—FAILURE    TO   PLEAD— REVIEW. 

1.  In  a  suit  for  the  specific  iierformaiico  of  a 
contract   for  the   sale   of   land,   a  subsequent 


agreement  between  the  parties,  which  never  be- 
came effective  because  the  conditions  on  which 
it  was  to  take  effect  were  not  complied  with, 
cannot  be  interposed  as  a  defense. 

2.  A  defense  which  the  abstract  does  not 
show  was  set  np  in  the  answer  cannot  be  con- 
sidered on  appeal. 

Error  to  Circuit  Court,  Moultrie  (Jounty; 
B.  P.  Vail,  Judge. 

Suit  by  Frank  Sutton  against  A.  B.  McDa- 
vld.  Decree  for  plaintiff,  and  defendant 
brings  error.    Affirmed. 

R.  hi.  Peadro,  for  defendant  In  error.  Ray- 
mond D.  Meeker  and  Mills  Bros.,  for  pUintifr 
In  error. 

WILKIN,  J.  Frank  Sutton,  defendant  to 
error,  obtained  a  decree  against  A.  B.  Mc- 
David,  plaintiff  In  error,  In  the  circuit  court, 
for  the  specific  performance  by  the  latter  of 
a  contract  to  convey  certain  lands  in  Allen- 
town,  Moultrie  county.  McDavtd  sued  out 
this  writ  of  error  to  reverse  the  decree. 

The  contract  sought  to  be  enforced  was  in 
the  form  of  a  bond  made  by  McDavid  to 
Nora  A.  and  Frank  Glover,  dated  May  7, 
1891,  conditioned  that  If  said  Glovers  should 
pay  their  certain  promissory  note  on  the  same 
date,  for  $200,  payable  to  him  four  years 
after  Its  date,  at  7  per  cent,  he  would  exe- 
cute and  deliver  to  them  a  good  and  sufficient 
deed  conveying  said  lots  to  them  clear  of  all 
incumbrances.  The  Glovers  took  possession 
of  the  lots,  and  held  them  until  February  2, 
1895,  when  they  sold  and  assigned  the  bond 
and  all  their  Interest  in  the  lots  to  A.  W. 
Sutton,  a  brother  of  defendant  In  error. 
While  the  Glovers  held  the  bond  they  made 
payments  to  McDavid,  which  it  was  agreed 
should  be  credited  on  their  note  to  him  given 
for  the  purchase  money.  It  was  found  by 
the  court  below  that  after  deducting  the 
amount  so  paid  there  remained  due  on  the 
note  only  the  sum  of  $100.81,  and  we  think 
that  finding  was  justified  by  the  evidence. 
The  preponderance  of  the  testimony  Is  that 
before  filing  his  bill  the  defendant  in  error 
purchased  from  his  brother,  A.  W.  Sutton, 
the  bond  in  question,  and,  after  obtaining  it, 
offered  to  pay  McDavid  the  balance  due  on 
the  note  given  by  the  Glovers  for  the  pv- 
chase  money,  and  demanded  a'  deed  to  the 
lots,  as  provided  In  the  bond,  but  that  Mc- 
David refused  to  make  the  deed  unless  be 
(Frank  Sutton)  would  pay  f40  In  addition, 
which  he  claimed  he  had  lost  tturough  some 
act  (not  disclosed  by  the  evidence)  of  Frank 
Glover,  one  of  the  obligees  in  the  bond.  The 
defendant  In  error  thereupon  filed  this  bill 
on  August  8,  1895. 

The  defense  relied  upon  in  the  answer,  as 
shown  by  the  abstract,  was  a  general  denial 
that  the  complainant  ever  paid  anything  for 
the  bond,  or  that  he  or  any  one  else  ever  ten- 
dered to  the  defendant  anything,  or  the  bal- 
ance due  him  on  the  note  or  bond;  also  tliat. 
while  A.  W.  Sutton  held  and  was  the  owner 
of  the  bond  for  the  conveyance  of  the  lots. 
he  and  MeDavld  entered  into  another  agree- 
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ment  whereby  said  bond  was  annulled,  and 
the  said  A.  W.  Sutton  was  to  satisfy  a  mort- 
gage which  he  had  given  on  the  lots  to  Glov- 
er, and  release  to  McDavld  three  of  said  lots, 
and  McDavld  was  to  convey  one  of  the  lots 
to  A.  W.  Sutton.  The  evidence  shows  that 
the  new  alleged  agreement,  with  A.  W.  Sut- 
ton's notes  which  he  was  to  give,  and  Mc- 
David's  deed  for  the  one  lot,  were  deposited 
with  one  Mathers,  not  to  be  delivered  until 
Glover's  release  could  be  obtained,  and  If  It 
should  not  be  obtained  there  was  to  be  no 
trade  and  the  new  agreement  was  to  be  of 
no  force.  The  release  was  not  obtained,  and 
the  papers  so  deposited  were  never  exchan- 
ged, and  A.  W.  Sutton  regained  possession 
of  the  bond  for  the  deed,  and  assigned,  as 
before  stated,  to  his  brother,  the  defendant 
In  error.  It  seems  clear  that  the  alleged  new 
agreement,  as  found  by  the  circuit  court, 
never  became  efCectlve  because  the  conditions 
upon  which  it  was  to  take  effect  were  not 
complied  with,  and,  that  being  the  case.  It 
follows,  necessarily,  that  the  new  agreement 
cannot  be  successfully  Interposed  as  a  de- 
fense to  the  specific  performance  of  the  obli- 
gations of  the  bond. 

Something  Is  said  by  counsel  for  plaintlft 
In  error.  In  their  argument,  about  a  mort- 
gage said  to  have  been  given  by  A.  W.  Sut- 
ton to  Frank  Glover  on  the  lots,  to  secure  a 
note  for  f210  given  by  him  (Sutton)  for  addi- 
tional purchase  money  when  Glover  sold  and 
assigned  to  Sutton,  and  which,  It  Is  claimed, 
McDavld  purchased  from  Glover,  the  conten- 
tion being  that  the  decree  below  should  have 
saved  such  mortgage  Hen  from  Its  operation 
and  the  deed  required  to  be  made  under  it. 
We  are  unable  to  find  from  the  absti-act  that 
any  such  defense  was  set  up  In  the  answer, 
and  It  cannot  therefore  be  considered  In  this 
decision. 

We  are  of  the  opinion  that  the  decree  below 
Is  In  conformity  with  the  law  and  the  evi- 
dence applicable  to  the  case,  and  It  will  ac- 
cordingly be  affirmed.    Decree  affirmed. 


(205  111.  531) 

CONSOIilDATED  COAL  CO.  OF  ST.  LOUIS 
V.  PEERS. 

(Supreme  Court  of  Illinois.     Dec.  16,  1903.) 

HININO  LEASESS— TRANSFER— ACTION  AGAINST 
TRANSFEREE— PRIVITY  OP  ESTATE— PLEAD- 
ING —  WRIT  OF  INQUIRY  —  DECLARATION  — 
COUNTS— ABANDONMENT. 

1.  Plaintiff  alleged  the  execution  of  a  coal 
lease  reserviug  a  certain  rent  or  royalty  by  the 
A.  Co.;  that  the  lessee  entered  and  mined  coal 
on  the  land  nntil  August  11,  1886,  when  by  its 
deed  it  transferred  to  defendant  the  coal  undar 
the  land  leased,  subject  to  the  lease,  and  agreed 
with  defendant  that  it  was  seised  of  a  title  free 
from  incumbrances  except  those  mentioned;  and 
that  defendant  took  possession  of  the  property, 
and  thereafter  controlled  the  same  until  Sep- 
tember 20,  1894,  during  which  time  $3,600  in 
rents  accrued  and  was  unpaid.  The  declaration 
also  alleged  that  the  A.  Co.  transferred,  in  ad- 
dition to  such  lease,  nil  its  other  property,  to  the 
end  that  defendant  sliould  become  its  successor, 
.and  that  after  the  conveyance  the  A.  Co.  was 


succeeded  in  business,  and  in  all  its  unexecuted 
contracts,  by  defendant,  and  thereby  became  lia- 
ble to  pay  plaintiff  the  royalties  reserved  in  the 
lease.  Held,  that  the  first  part  of  the  declara- 
tion, alleging  facts  showing  that  defendant  was 
in  privity  of  estate  with  regard  to  the  lease, 
and  was  therefore  bound,  was  not  matter  of  in- 
ducement or  surplusage,  and  that  the  declarn- 
tiou  stated  a  sutticieut  cause  of  action  as  against 
a  goi\<Tal  demurrer  on  that  ground. 

2.  Where,  in  nn  action  to  recover  royalties 
under  a  mining  lease,  a  judgment  in  favor  of 
defendant  was  rendered  on  the  second  count  of 
the  declaration,  and,  after  judgment  against  de- 
fendant as  by  default  on  the  third  count,  the 
court,  by  the  consent  of  both  parties,  heard  a 
writ  of  inquiry,  and  assessed  plaintiff's  dam- 
ages on  the  third  count  without  a  jury,  with- 
out disposing  of  the  &rst  count  of  the  declara- 
tion, such  consent  amounted  to  an  abandonment 
of  the  first  count. 

Error  to  Appellate  Court,  Fourth  District 
Action  by  Joshua  S.  Peers  against  the  Con- 
solidated Coal  Company  of  St.  Louis.  From 
a  judgment  In  favor  of  plaintiff  affirmed  by 
the  Appellate  Court  (97  111.  App.  188),  de- 
fendant brings  error.    Affirmed. 

The  following  is  the  third  count  of  the 
declaration  referred  to  in  the  opinion: 

"That  the  plaintiff,  on  the  17th  day  of  De- 
cember, 1870,  was  the  owner  of  the  coal  un- 
derlying the  southwest  quarter  of  the  north- 
west quarter  and  west  half  of  the  southwest 
quarter  of  section  four  (4)  In  township  two 
(2)  north,  range  eight  (8)  west,  In  St  Clalr 
county,  Illinois,  and  the  Abbey  Coal  &  Min- 
ing Company,  of  that  county,  was  a  corpora- 
tion existing  and  doing  business  under  the 
laws  of  the  state  of  Illinois,  and  was  then 
and  there  engaged  In  the  business  of  mining 
and  operating  coal;  that  the  plaintiff  on  the 
day  and  year  aforesaid,  together  with  Ade- 
line C.  Peers,  his  wife,  who  Is  since  deceased, 
by  their  lease  of  that  date  set  over  and  as- 
signed to  the  Abbey  Coal  &  Mining  Compa- 
ny, for  the  term  of  twenty-flve  years,  the 
sole  and  exclusive  right  of  mining  and  op^ 
erating  In  coal  In  tbe  said  tracts  of  land,  in 
consideration  whereof  tbe  lessee  agreed  to 
begin  mining  within  twelve  months  from 
the  date  of  the  lease,  and  guaranty  a  yearly 
royalty  of  not  less  than  $1,200  per  year  after 
the  expiration  of  twelve  months  from  tbe 
date  last  aforesaid;  that  in  and  by  the  said 
lease  It  was  further  provided  that  If,  after 
the  expiration  of  a  year  from  the  date  there- 
of, no  coal  should  be  mined  from  the  said 
tract  of  land,  the  lessee  should  pay  the 
monthly  Installments  of  $100  on  Its  guaranty 
of  $1,200  per  year,  and  said  i>ayment8  should 
be  considered  as  advanced  royalty,  and  the 
lessee  was  to  have  the  right  to  mine  coal 
sufficient  to  make  the  amount  of  coal  mined 
equal  to  the  royalty  paid,  provided  the  roy- 
alty paid  should  not  be  less  than  $100  per 
month;  that  the  lessee  should  carry  on  the 
work  in  a  good,  workmanlike  manner,  and 
take  as  much  coal  from  tbe  land  as  the  safe- 
ty of  tbe  mine  would  admit  and  pay  the 
plaintiff  a  royalty  of  three-eighths  of  a  cent 
per  bushel  of  eight.v-flve  pounds  for  all  coal 
mined,  except  for  the  coal  taken  from  tbe  - 
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shaft,  entries,  and  courses,  and  coal  used  for 
the  engines,  which  was  to  be  free  from  rent; 
that  the  said  royalty  should  be  paid  monthly, 
on  the  28th  day  of  each  month,  for  all  the 
coal  mined  during  the  preceding  month.  The 
plaintiff  further  avers  that  afterwards,  on  the 
day  and  year  aforesaid,  the  lessee  entered 
upon  the  land  and  sunk  a  shaft  and  began 
mining  the  coal  under  the  said  lease,  and  so 
continued  to  do  until  the  11th  day  of  August, 
1886,  when,  by  its  deed  of  that  date,  the  said 
Abbey  Coal  &  Mining  Company  granted,  bar- 
gained, sold,  assigned,  transferred,  and  set 
oyer  to  the  defendant  the  coal  underlying 
said  tracts  of  land,  with  all  the  rights,  priv- 
ileges, and  appurtenances  thereunto  apper- 
taining and  belonging,  as  the  same  were  con- 
veyed and  assured  by  the  said  lease,  and  sub- 
ject to  the  performance  of  the  agreements 
therein  mentioned  to  be  performed  by  the 
lessee,  and  thereby  covenanted  and  agreed  to 
and  with  the  defendant  that  it  was  seised  of 
a  perfect  title,  and  that  the  same  was  free 
from  all  other  and  prior  incumbrances  ex- 
cept those  specifically  mentioned  therein,  and 
that  it  would  warrant  and  defend  the  same 
to  the  defendant  and  its  successors  forever; 
that  the  defendant  thereupon  took  possession 
of  the  property  by  the  said  deed  conveyed  to 
it,  and  from  thence  until  the  commencement 
of  this  suit  has  had  the  use,  control,  and  en- 
joyment thereof,  and  during  that  time,  from 
the  20th  day  of  September,  1891,  unOl  the 
20th  day  of  September,  1894,  there  accrued 
to  the  plaintiff,  under  the  provisions  of  the 
said  lease,  for  and  on  account  of  the  roy- 
alty guarantied  as  aforesaid,  and  which  had 
not  been  paid  or  recovered,  the  sum  of  ?3,- 
600,  the  same  consisting  of  the  monthly  sums 
of  $100  per  month  which  the  lessee  covenant- 
ed and  agreed  to  pay  according  to  the  tenor 
and  effect  of  the  lease  aforesaid,  which  said 
aggregate  sum  neither  the  said  Abbey  Coal 
&  Mining  Company  nor  the  defendant  com- 
pany has  ever  paid  to  the  plaintiff.  And 
plaintiff  avers  that  In  and  by  the  said  deed 
of  the  said  Abbey  Coal  &  Mining  Company  It 
granted,  bargained,  sold,  assigned,  and  set 
over  to  the  defendant  company,  besides  the 
leasehold  interest  and  estate  it  had  in  and  to 
the  coal  underlying  the  said  tracts  of  land 
above  described,  all  coal  and  coal  rights  and 
all  real  estate  owned  by  It  at  the  time  of  the 
making  of  the  said  deed,  and  all  tools,  machin- 
ery. Implements,  live  stock,  personal  property, 
and  fixtures  theretofore  owned  and  used 
by  it  in  carrying  on  mining  operations,  and 
that  it  made  the  said  deed  with  Intent  to  re- 
tire from  business,  and  after  winding  up  its 
affairs  by  paying  its  liabilities  then  existing, 
incurred  previous  to  that  time  for  current  and 
temporary  purposes,  and  to  the  end  that  the 
defendant  company  should  become  ita  suc- 
cessor in  said  business,  and  have,  hold,  own, 
possess,  enjoy,  and  use  all  its  property,  real, 
personal,  and  mixed,  and  theretofore  held, 
owned,  possessed,  used,  or  enjoyed  by  the 
said  Abbey  Coal  &  Mining  Company  in  carry- 


ing on  coal  operations  and  mining  coal  from 
the  tracts  of  land  aforesaid,  and  that.  Im- 
mediately after  the  execution  of  the  said  deed 
to  the  said  Abbey  Coal  &  Mining  Company, 
it  ceased  to  carry  on  coal  or  mining  opera- 
tions and  to  do  business  of  any  kind,  except 
to  wind  up  its  affairs  as  aforesaid,  and  was 
succeeded  in  business  by  the  defendant  com- 
pany, which  not  only  succeeded  to  the  own- 
ership of  the  property  as  aforesaid,  real, 
personal,  and  mixed,  but  also  to  all  the  rights 
and  obligations  of  the  said  Abbey  Coal  & 
Mining  Company  under  all  contracts  made 
by  It,  and  then  unexecuted,  in  whole  or  in 
part,  for  the  sale  of  coal  and  the  products 
of  its  mines  in  the  market  in  which  said 
last-mentioned  company  had  theretofore 
dealt.  And  plaintiff  avers  that  prior  to  the 
11th  day  of  August,  1SS6,  said  Abbey  Coal 
&  Mining  Company  and  the  Ellsworth  Coal 
Company,  both  corporations  organized  under 
the  laws  of  the  state  of  Illinois,  and  both 
engaged  in  mining  coal,  and  leasing,  buying, 
holding,  and  working  coal  mines  in  the  state 
of  Illinois,  and  selling  the  products  of  their 
mines  in  the  markets,  and  divers  other  com- 
panies, corporations,  and  persons  organized 
under  the  laws  of  Illinois  and  doing  business 
within  the  state,  to  wit,  seventy  corpora- 
tions, companies,  and  i>ersons  besides  those 
above  named,  were  merged  into  and  consol- 
idated into  one  company,  for  the  purixme  and 
object  of  forming  a  general  combination  to 
do  away,  as  far  as  possible,  with  competi- 
tion In  the  markets  between  them  theretofore 
existing,  the  result  of  which  was  that  the 
defendant  company  was  organized  to  suc- 
ceed the  said  Abbey  Coal  &  Mining  Com- 
pany and  the  said  Ellsworth  Coal  Company, 
and  the  other  companies,  corporations,  and 
persons  aforesaid,  in  the  business  of  mining, 
marketing,  selling,  handling,  dealing,  and 
operating  in  coal  on  all  the  lines  of  railroad 
in  the  state  of  Illinois  terminating  at  or  near 
or  within  the  limits  of  the  city  of  East  St. 
Louis;  that,  after  the  organization  of  said 
defendant  company  for  the  objects  and  pur- 
poses aforesaid,  to  the  end  that  the  defend- 
ant company  should  gain,  as  far  as  possible, 
the  control  of  the  markets,  and  exclusive 
control  of  all  the  business  previously  carried 
on  by  the  said  Abbey  Coal  &  Mining  Company 
and  the  said  Ellsworth  Coal  Company,  and 
the  other  companies,  corporations,  and  per- 
sons aforesaid,  the  deed  above  mentioned 
from  the  Abbey  Coal  &  Mining  Company  to 
the  defendant  company  was  executed;  and 
it  also  obtained  other  deeds  conveying  all 
the  coal,  coal  rights,  coal  land,  mining  proper- 
ties, and  holdings  of  the  said  companies,  cor- 
porations, and  persons,  and  became  their  suc- 
cessor in  the  business  of  mining  and  operat- 
ing in  coal  and  selling  coal  in  the  markets 
in  which  said  several  corporations  and  com- 
panies had  previously  dealt,  and  from  thence 
until  the  commencement  of  this  suit  has  con- 
tinued to  carry  on  the  business  of  mining 
coal,  and  selling,  dealing  In,  and  handling 
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coal  In  the  markets  aforesaid,  whereby  a  con- 
solidation of  all  the  properties  of  the  said 
corporations,  companies,  and  persons  used 
for  mining  purposes  was  effected,  and  the 
defendant  gained  control  of  the  same,  and 
became  the  successor  of  the  said  corporations, 
companies,  and  persons  under  contracts  pre- 
viously made  by  them  for  the  sale  of  coal  In 
the  markets  aforesaid,  and  to  all  right  and 
Interests  of  said  corporations,  companies, 
and  persons  In  the  coal-minlng  business,  so 
far  as  It  was  in  their  power  to  transfer  and 
convey  the  same.  And  the  plaintiff  avers 
that  after  the  formation  of  the  defendant 
company,  and  the  transfer  to  It  of  the  prop- 
erties of  the  corporations,  companies,  and 
persons,  the  said  last-named  corporations, 
companies,  and  persons  ceased  to  do  business, 
and  have  not  been  engaged  In  business  since 
then,  and  that  Charles  Rldgely,  who  was  pres- 
ident of  tlie  said  Ellsworth  Coal  Company, 
and  one  of  the  largest  stockholders  in  it,  and 
George  T.  Cutts,  who  was  secretary  of  the 
same  company,  and  a  stockholder  In  It,  be- 
came president  and  secretary,  respectively, 
of  the  defendant  company  at  the  organiza- 
tion thereof;  that  E.  J.  Craudall,  who  was 
president  of  the  Abbey  Coal  &  Mining  Com- 
pany, became  the  general  manager  of  the  de- 
fendant company  at  its  organization,  and  was 
a  large  stockholder  In  both  of  said  compa- 
nies, and  that  one  Thomas  D.  Price,  who  was 
the  treasurer  in  said  Abbey  Coal  &  Mining 
Company,  and  its  principal  stockholder,  be- 
came a  large  stockholder  In,  an4  the  treas- 
urer of,  the  defendant  company;  and  that 
all  of  the  members  of  said  constituent  com- 
panies above  named  also  became  the  con- 
trolling members  of  the  defendant  company 
at  its  organization,  and  continued  to  operate 
and  manage  it  for  a  long  space  of  time  there- 
after, and  the  said  Ridgely  and  Cutts,  from 
thence  until  the  commencement  of  this  suit. 
By  reason  whereof,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the 
plaintiff  avers  the  defendant  became  and  is 
liable  to  pay  the  plaintiif  the  said  sum  of 
$3,600  above  mentioned,  for  and  on  account 
of  the  monthly  royalties  aforesaid;  and,  be- 
ing so  liable,  the  said  defendant  afterwards, 
etc.,  undertook  and  promised  to  pay  the 
plaintiff  the  said  sum  of  money,  but  has  not 
done  80,  to  the  plaintiff's  damage  of  $4,000." 

This  is  an  action  of  assumpsit  brought  by 
the  appellee  against  the  appellant  in  the  cir- 
cuit court  of  Madison  county  to  recover  cer- 
tain royalties  alleged  to  be  due  upon  a  min- 
ing lease  bearing  date  December  17,  1870, 
made  by  the  appellee  to  the  Abbey  Coal  & 
Mining  Company,  and  assigned  by  said  coal 
and  mining  company  on  August  11,  1886,  to 
the  appellant  A  judgment  was  rendered 
against  the  appellant  for  the  sum  of  $3,600, 
which  has  been  affirmed  by  the  Appellate 
Court  for  the  Fourth  District,  and  a  further 
appeal  has  been  prosecuted  to  this  court 

The  litigation  growing  out  of  the  execution 
and  assignment  of  said  lease  has  been  pro- 


tracted, this  being  the  third  time  the  question 
of  the  liability  of  the  appellant  thereon  has 
been  before  this  court  The  first  case  is  re- 
ported in  150  111.  344,  37  N.  E.  937,  where  a 
judgment  against  the  appellant  for  $1,200 
was  affirmed.  The  present  ease  is  reported 
in  106  111.  301,  46  N.  R  1105,  38  L.  R.  A.  624, 
where  a  judgment  against  the  appellant  for 
$3,600  was  reversed  by  reason  of  an  error 
of  the  trial  court  in  striking  from  the  files  a 
plea  filed  by  appellant  In  that  court  After 
the  case  was  remanded  to  the  circuit  court, 
a  new  declaration  In  lieu  of  the  one  upon 
which  the  case  had  before  that  time  been 
tried  was  filed,  which  contained  three  counts. 
A  plea  was  filed  to  the  first  count,  which  con- 
cluded to  the  country,  to  which  the  similiter 
was  added,  and  the  issue  on  which  remains 
undisposed  of  upon  the  record  by  any  af- 
firmative action  of  the  court  To  the  second 
count  two  pleas  were  filed.  A.  replication  was 
tiled  to  the  pleas,  a  rejoinder  was  filed  to  the 
replication,  and  a  demurrer  was  interposed 
to  the  rejoinder,  which  was  overruled.  A 
judgment  was  rendered  against  the  appellee 
for  the  costs  accruing  on  the  second  count 
and  the  appellee  has  assigned  no  cross-er- 
rors. A  general  demurrer  was  overruled  to 
the  third  count,  and,  the  appellant  having  re- 
fused to  plead  over,  judgment  nil  diclt  was 
rendered  in  favor  of  the  appellee.  A  writ  of 
inquiry  was  executed  by  the  court  without  a 
jury,  by  consent  of  the  parties,  and  appellee's 
damages  were  assessed  at  $5,600,  and  judg- 
ment was  rendered  in  his  favor  on  that  count 
for  said  sum. 

'i'wo  grounds  are  urged  for  a  reversal  of 
the  judgment:  First,  the  court  erred  in  over- 
ruling appellant's  demurrer  to  the  third  count 
,of  the  declaration,  and  in  rendei'ing  judgment 
for  appellee  for  $3,000;  and,  second,  the 
court  erred  in  rendering  judgment  for  ap- 
pellee on  the  third  count  without  disposing  of 
the  issue  made  on  the  first  count  of  the 
declaration. 

Charles  W.  Thomas,  for  plaintiff  in  er- 
ror. John  G.  Irwin  and  "William  H.  Krome, 
for  defendant  in  error. 

PER  CURIAM.  The  Appellate  Court  In 
disposing  of  the  first  contention  of  the  appel- 
lant used  the  following  language:  "As  to 
the  error  which  brings  in  question  the  judg- 
ment of  the  court  in  overruling  appellant's 
demurrer  to  the  third  count  of  plaintlfTs 
declaration,  it  is  Insisted  by  counsel  for  ap- 
pellant that  much  of  the  coimt  is  mere  in- 
ducement and  that  the  essential  ground  of 
the  action  is  the  claimed  consolidation  of  the 
Abbey  Company  with  appellant  and  that 
if  the  pleading  falls  to  show  that  there  was 
such  a  consolidation,  then  the  demurrer  was 
wrongfully  overruled.  Whether  matter  al- 
leged in  a  pleading  Is  inducement  or  surplus- 
age must  be  determined  by  a  sound  con- 
struction of  the  entire  pleading.  •  •  •  The 
allegations  that  the  Abbey  Company  made 
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a  deed  to  appellant,  containing  certain  agree- 
ments, which  deed  was  accepted  by  appel- 
lant, and  that  appellant  went  into  posses- 
sion of  the  leasehold  estate,  were  all  imma- 
terial matters,  if  the  appellee  was  grounding 
his  action  on  the  claimed  consolidation,  only. 
In  no  sense  can  they  be,  taken  to  be  in  neces- 
sary explanation  ot  the  main  groundwork  of 
the  count.  If  construed  as  a  count  for  consol- 
idation, only.  Ought  these  allegations  to  be 
considered  as  mere  surplusage?  The  allega- 
tion that  the  deed  contained  an  agreement 
'subject  to  the  performance  of  the  agree- 
ments therein  mentioned  to  be  performed 
by  the  lessee'  shows  that  the  pleader  relied 
upon  the  privity  of  contract  that  the  law,  In 
a  proper  case,  may  say  exists;  and  the  fact 
that  the  pleader  says  'that  the  defendant 
thereupon  took  possession  of  the  property  by 
said  deed  conveyed  to  It,  and  from  thence 
until  the  commencement  of  this  suit  has  had 
the  use,  control,  and  enjoyment  thereof,'  etc., 
shows  that  the  pleader  was  relying  for  a  re- 
covery on  the  grounds  of  privity  of  estate 
existing  between  appellee  and  appellant  as 
the  assignee  of  the  lessee,  the  Abbey  Mining 
Company.  To  denominate  that  kind  of  per- 
tinent allegations  as  surplusage,  when  they 
are  attacked  In  no  way  except  by  a  general 
demurrer,  merely  because  there  is  in  the 
same  count  an  attempt  to  hold  appellant  lia- 
ble on  the  theory  of  a  consolidation,  would 
be  to  construe  away  essential  allegations 
without  authority  of  law.  We  are  of  the 
opinion  that  the  count  should  be  regarded 
as  presenting  a  double,  or  possibly  a  treble, 
ground  of  liability  for  a  single  demand.  In 
other  words,  the  count  must  be  regarded  as 
containing  the  fault  known  in  pleading  as 
'duplicity,'  and  such  a  fault  can  be  reached 
only  by  special  demurrer.  •  •  •  By  the 
allegations  already  quoted,  appellant  Is  ad- 
mitted to  have  received  an  assignment  of 
the  leasehold  estate  from  the  Abbey  Com- 
pany, and  the  demurrer  admits  that  appel- 
lant was  in  possession  of  the  estate  from 
September  20,  1891,  to  September  20,  1894. 
An  assignee  of  a  lessee  Is  bound,  by  rea- 
son of  the  privity  of  estate,  to  a  perform- 
ance of  all  express  covenants  which  run  with 
the  land.  Consolidated  Coal  Co.  v.  Peers,  160 
111.  361,  46  N.  B.  1105,  38  L.  K.  A.  624; 
Sexton  ▼.  Chicago  Storage  Co.,  129  111.  318, 
21  N.  B.  920,  16  Am.  St.  Rep.  274;  Webster 
V.  Nichols,  104  111.  160." 

We  have  examined  the  third  count  of  the 
declaration,  which  Is  set  out  in  full  In  the 
opinion  of  the  Appellate  Court  (97  III.  App. 
188),  and  agree  with  the  reasoning  and  con- 
'  elusion  of  that  court,  and  are  of  the  opinion 
that,  while  the  count  is  Inartlflclally  drawn. 
It  is  not  vulnerable  to  a  general  demurrer, 
but  states  sufficient  facts  to  entitle  the  ap- 
pellee to  recover,  and  that  the  court  properly 
overruled  the  demurrer  to  said  count. 

As  to  the  second  contention,  we  agree  that 
the  court  erred  in  rendering  Judgment  In  fa- 
vor of  the  appellee  on  the  third  count  with- 


out disposing  of  the  Issue  made  on  the  Srst 
count,  but  are  of  the  opinion  that  such  error 
was  Invited  by  the  appellant,  and  that  it 
waived  the  right  to  take  advantage  of  such 
error.  The  correct  practice  upon  the  appel- 
lant refusing  to  plead  over,  except  for  the 
agreement  of  the  parties,  would  have  been 
for  the  court  to  have  entered  a  Judgment  as 
by  nil  diclt  on  the  third  count,  and  then  to 
have  impaneled  a  Jury  to  try  the  issues  of 
fact  upon  the  first  count,  and  on  that  trial 
to  have  submitted  the  as.sessment  of  dam- 
ages under  the  Judgment  by  nil  dlcit  to  the 
same  Jury,  so  that  there  would  be  but  one 
Judgment.  Keeler  v.  Campbell,  24  III.  2SS: 
Klein  V.  Wells,  82  111.  201.  The  record 
shows,  however,  that  the  court,  upon  overrul- 
ing the  demurrer  to  the  third  count,  gave 
Judgment  nil  dlcit  In  favor  of  the  plaintlflT. 
and  awarded  a  writ  of  Inquiry  to  ascertain 
the  plalntlfTs  damages,  whereupon,  "the  said 
writ  of  inquiry  coming  on  to  be  heard  be- 
fore the  court  without  a  Jury;  by  consent  of 
parties,  the  court,  after  hearing  the  evidence. 
finds  the  plaintiff's  damages  to  be  the  sum 
of  three  thousand  six  hundred  dollars  ($3,- 
GOO),"  and  adjudged  that  the  plaintiff  have 
and  recover  of  and  from  the  defendant  the 
said  sum,  etc.  The  appellant  having  agreed 
that  the  court  might  proceed  to  execute  the 
writ  of  Inquiry  without  a  Jury,  and  the  dam- 
ages of  the  appellee  having  been  assessed 
and  Judgment  rendered  in  his  favor  by  virtue 
of  such  agreement,  we  are  at  a-  loss  to  know 
upon  what  principle  appellant  can  now  ask 
a  reversal  of  that  Judgment  In  this  court 
by  reason  of  such'  action  of  the  court. 

The  parties  having  waived  a  Jury,  and 
agreed  that  the  court  might  assess  the  dam- 
ages under  the  third  count,  such  action 
amounted  to  an  abandonment  of  the  first 
court.  The  first  and  second  counts  of  the 
declaration  having  been  eliminated,  the  third 
count  was  the  only  count  of  the  declaration 
undisposed  of  at  the  time  Judgment  In  favor 
of  the  appellee  was  rendered  upon  that 
count.  The  Judgment  of  the  Appellate  Court 
will  therefore  be  affirmed.  Judgment  af- 
firmed. 

(SK  IlL  S30I 

YORTY  V.  WEBSTER. 

(Supreme  Court  of  Illinois.     Dec.  16.  1903.) 

TVIL1/-PR0BATE-UNDUK  INFLUENCE- 
EVIDENCE. 

1.  Evidence  on  the  probate  of  a  will  examin- 
ed, and  held  not  to  show  undue  influence. 

■2.  The  mere  fact  that  a  testatrix  has  souslit 
advice,  which  is  properly  given,  does  not  indi- 
cate undue  influence. 

3.  Inequality  in  the  distribution  of  propert; 
by  will  Is  not  conclusive  evidence  of  undue  iu- 
fluence,  but  is  merely  a  circumstance  tending  in 
that  direction. 

4.  On  the  probate  of  a  will  contested  on  the 
ground  of  undue  influence,  where  it  appeared 
that  testatrix's  nephew,  whose  undue  in&Hence 
was  alleKed,  prepared,  as  her  amanuensis,  a 
memorandum  for  the  will,  evidence  of  testa- 
trix's statement  to  a  niece  that  her  nephew  wa.i 
going  to  make  her  will,  and  of  a  couversatioa 
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between  the  niece  and  nephew  in  testatrix's 
presence  in  which  the  nephew  said  that  testa- 
trix had  remembered  the  niece  in  her  will,  is 
properly  excluded. 

Appeal  from  Circuit  Court,  Lee  Comity; 
Jas.  S.  Baume,  Judge. 

Proceedings  by  Annie  E.  Webster  for  the 
probate  of  the  will  of  Barbara  E.  Leecb,  de- 
ceased, in  which  John  Yorty  appears  as  con- 
testant From  a  jndgment  for  the  proponent, 
the  contestant  appeals.    Affirmed. 

A.  C.  Bardwell,  for  appellant  A,  P.  Wln- 
gert,  for  proponent 

RICKS,  J.  This  is  a  petition  filed  in  the 
cotmty  court  of  Lee  county  for  the  probate 
of  the  last  will  and  testament  of  Barbara 
E.  Leech,  deceased.  The  case  was  before  us 
at  a  former  term,  and  is  reported  In  194  111. 
408,  62  N.  B.  907,  to  which  reference  is  made 
for  a  more  complete  statement.  The  errors 
assigned  are  in  the  court  granting  proponent's 
motion  to  direct  the  Jury  to  find  a  verdict  for 
the  proiK)nent,  and  in  refusing  to  admit  com- 
petent evidence  to  go  to  the  Jury  in  behalf  of 
the  contestant. 

Appellant  filed  no  brief  as  required  under 
the  rules  of  this  court,  but  simply  files  a 
statement,  with  a  lengthy  argument  contend- 
ing that  Charles  E.  Hicks,  a  nephew,  was  in 
position  to,  and  thereby  did,  use  undue  in- 
fluence over  the  deceased,  and  also  argues 
that  Nancy  Brown,  a  niece,  who  had  lived 
with  the  testatrix  a  portion  of  the  time,  did 
not  receive  anything  under  the  testatrix's 
will,  but  does  not  cite  a  particle  of  evidence 
to  sustain  his  position  with  reference  to  un- 
due Influence  exercised  by  Hicks.  The  evi- 
dence shows  that  Hicks  went  to  live  with  the 
deceased  and  her  husband  when  he  was  13 
years  of  age,  and  made  his  home  with  them, 
as  a  member  of  the  family,  until  about  the 
time  be  was  of  age  (Mrs.  Leech  never  having 
had  any  children),  and  during  the  time  he 
lived  with  them  he  worked  for  them  the  same 
a^  if  he  was  their  child,  and  for  a  few  years 
was  a  partner  with  Mr.  Leech  in  a  store, 
and  had  the  management  of  the  entire  busi- 
ness. Hicks  later  on  moved  to  the  state  of 
Nebraska,  where  he  has  ever  since  made  his 
home.  After  the  death  of  her  husband, 
which  was  about  two  years  prior  to  her 
death,  the  testatrix  depended  upon  Hicks  al- 
together for  advice,  being  In  constant  corre- 
spondence with  him;  and  Mr.  Leech  made 
him  the  executor  of  his  will,  but,  being  a  non- 
resident, he  was  unable  to  act.  Hicks  re- 
turned about  the  time  of  his  uncle's  death, 
and  remained  with  his  aunt  for  a  month  or 
more,  and  during  that  time  assisted  the  tes- 
tatrix in  probating  her  husband's  will  and 
settling  up  the  business,  and,  during  the  time 
he  was  there,  accompanied  his  aunt,  together 
with  the  niece,  Nancy  Brown,  to  the  city  of 
Dixon  (being  the  county  seat),  to  attend  to 
some  business  In  reference  to  the  estate,  and 
to  probate  the  will  of  Mr.  Leech,  in  which 
Hicks  was  a  legatee;   and  during  the  day 


they  went  to  an  attorney's  office,  and  left  a 
memorandum  with  the  attorney,  from  which 
he  was  directed  by  Mrs.  Leech  to  draw  the 
will  in  question.  The  memorandum  was  iif 
Hicks'  handwriting,  but  the  attorney  took  it 
and  went  over  It  very  carefully,  and  interro- 
gated the  testatrix  with  reference  to  the 
amount  each  of  the  legatees  was  to  receive, 
which  Information  she  gave  without  any 
hesitancy,  and  without  reference  to  the  mem- 
orandum furnished.  There  were  34  bequests 
in  her  will— to  her  brothers  and  sisters  and 
nephews  and  nieces;  Charles  B.  Hicks  re- 
ceiving the  greater  part  of  the  estate,  which 
was  valued  at  something  over  $20,000.  The 
attorney  drafted  the  will  as  dhrected  by  the 
testatrix  and  mailed  it  to  her  at  her  home, 
and  in  about  three  days  afterwards  she  had 
witnesses  called  in  to  witness  the  same.  It 
is  admitted  by  appellant  that  Mrs.  Leech 
was  of  sound  mind,  and  the  evidence  shows 
her  to  have  been  a  woman  of  strong  mind, 
and  positive  in  her  views;  and,  when  she 
once  made  up  her  mind  in  reference  to  a 
thing,  it  was  bard  to  change  it. 

We  are  unable  to  find  any  evidence  in  the 
record  tending  to  support  appellant's  conten- 
tion that  the  testatrix  was  Influenced  by 
anything  that  was  said  or  done  by  Hicks  In 
making  the  disposition  she  did  of  her  prop- 
erty. The  evidence  shows  that  she  was  very 
much  attached  to  him,  and  frequently  spoke 
of  him  in  high  esteem,  and  it  Is  true  she  de- 
pended upon  him  for  advice;  but  advice 
sought,  and  properly  given,  does  not  Indicate 
undue  Influence.  "It  has  often  been  decided 
by  this  court  that  mere  persuasion  or  advice, 
however  Importunate,  will  not  Justify  the  set- 
ting aside  of  a  will.  •  »  •  Undue  Influ- 
ence, to  Justify  the  setting  aside  of  a  will, 
must  be  such  as  will  deprive  the  testator  of 
his  or  her  free  agency."  Taylor  v.  Pegram, 
161  III.  106.  37  N.  B.  Saj;  Francis  v.  Wilkin- 
son, 147  111.  370,  35  N.  B.  150;  Thompson  v. 
Bennett.  194  111.  67,  62  N.  E.  321.  In  our 
former  opinion  we  found:  "There  was  no 
evidence  of  any  specific  acts  or  efforts  by 
Hicks  to  influence  her  to  make  the  will  as  it 
was  made.  *  •  •  TKe  evidence,  without 
contradiction,  established  that  she  was 
neither  Imposed  upon  In  the  terms  of  the 
will,  nor  ignorant  of  what  she  was  doing,  but 
that  she  understood  exactly  what  the  will 
was,  and  intended  to  make  it  as  she  did." 
The  evidence  being  practically  the  same  as  it 
was  upon  the  former  trial,  we  see  no  reason 
for  changing  our  views  from  the  above  flhd- 
Inps. 

It  Is  further  argued  that  the  property  was 
not  equally  distributed  among  the  legatees. 
But  we  have  repeatedly  held  that  Inequality 
in  distribution  of  property  by  will  is  not  of  it- 
self conclusive  evidence  of  undue  influence, 
but  that  it  Is  only  a  mere  circumstance  tend- 
ing to  show  undue  influence  In  connection 
with  the  proven  circumstances.  If  there  was 
evidence  In  the  record  which,  taken  with  all 
reasonable  intendments  and  inferences,  fairly 
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tended  to  show  tbat  the  making  of  the  will  in 
question  was  the  result  of  undue  influence  ex- 
ercised over  the  testatrix  by  Charles  £. 
Hicks,  then  the  instruction  directing  the  Jury 
to  find  for  the  proponent  should  not  have  been 
given;  but  we  have  carefully  examined  the 
record  with  this  proposition  in  mind,  and  are 
satisfied  that  there  is  no  such  evidence.  The 
evidence  in  the  record  is  abundant  to  show 
that  the  testatrix  favored  Charles  E.  Hicks, 
but  unless  the  benefit  received  by  him  was  tlie 
result  of  some  fraud,  misrepresentation,  de- 
ceit, or  other  improper  conduct  on  the  part  of 
said  Hicks,  it  cannot  be  said  that  the  will  or 
its  provisions  was  or  were  the  result  of  un- 
due infiuence.  When  one,  from  long  acquain- 
tance, upright  conduct,  and  kindly  acts,  or 
even  by  reasonable  persuasion,  induces  anoth- 
er to  favor  him  in  the  disposition  of  Ms  or  her 
property  by  will,  he  is  entitled  to  such  bene- 
fit. The  law  does  not  attempt  to  make  wills 
for  people,  but  its  policy  is  to  uphold  wills 
made  by  them.  The  testatrix  had  the  unques- 
tioned right  to  liestow  her  bounty  where  and 
on  whom  she  pleased.  This  is  so  even  where 
there  are  children,  and  much  more  so  where 
those  claiming  adversely  to  the  provisions  of 
the  vrill  stand  as  collateral  heirs. 

Much  of  the  evidence  in  the  case  and  the 
argument  of  counsel  was  directed  to  the  prop- 
osition that  Nancy  Brown,  a  niece,  who  was 
about  27  years  of  age,  had  for  a  number  of 
years  lived  with  and  liad  been  very  attentive 
to  the  testatrix  and  her  husband,  rendering 
both  valuable  services,  and  was  held  in  high 
esteem  by  them,  and  was  frequently  spoken 
of  by  them  in  terms  of  praise  in  conversations 
with  their  neighbors.  Mr.  Leech,  by  his  will, 
left  her  $500;  and  it  is  contended  that  the 
fact  that  the  testatrix  left  her  nothing  is 
strong  evidence  that  the  provisions  of  her 
will  and  the  lack  of  recognition  were  the  re- 
sult of  ludne  influence  of  Charles  E.  Hicks. 
There  is  not  a  word  of  evidence  In  the  record 
showing  or  tending  to  show  that  Hicks  ever 
had  or  showed  any  hostility  towards  Nancy 
Brown,  or  that  he  had  at  any  time  sought  to 
induce  the  testatrix  to  treat  her  otherwise 
than  she  had  previously  done,  or  to  ignore  her 
in  her  will.  As  we  have  said,  Charles  E. 
Hicks  was,  at  the  best,  but  a  few  weeks  with 
the  testatrix  after  the  death  of  her  husband. 
The  testatrix  lived  nearly  two  years  after 
her  husband's  death,  and  Nancy  Brown  con- 
tinued to  be  with  her  and  render  her  service. 
If  this  were  an  action  for  services  of  Nancy 
Brown,  the  evidence  relative  to  the  services 
rendered  would  be  applicable,  and  carry  with 
it  much  force;  but,  as  tending  to  show  that 
Charles  EX  Hicks  exercised  undue  Influence 
over  the  testatrix,  and  thereby  procured  the 
making  of  the  will  in  question,  we  cannot 
see  that  It  has  any  force. 

The  appellant  offered  to  prove  by  Nancy 
Brown  that  while  she  and  Mrs.  Leech  were 
in  the  cemetery  upon  the  day  they  were  In 
Dixon,  and  the  day  that  the  will  was  made, 
Mrs.  Leech  said  to  her,  "Charlie  is  going  to 


make  my  will;"  also,  after  the  return  from 
Dixon,,  that  she  had  a  conversation  with 
Hicks,  in  the  hearing  of  Mrs.  Leech,  in  which 
he  said,  "You  want  to  be  good  to  your  aunt. 
for  she  has  remembered  you  in  her  will." 
This  evidence  was  excluded.  We  see  no  ol>- 
jection  to  the  refusal  to  admit  this  testimony. 
If  it  had  been  Introduced,  it  would  have  prov- 
ed nothing;  and  there  is  no  evidence  that 
Charles  did  make  her  will,  or  had  anything- 
to  do  with  the  making  of  It,  except  the  mak- 
ing of  the  memorandum  from  which  the  will 
was  made.  The  evidence  shows  very  dearly 
that  his  act  in  that  regard  was  no  more  than 
that  of  a  clerk  or  amanuensis.  When  the 
memorandum  was  presented  to  the  attorney, 
Mrs.  Leech  went  over  the  whole  matter  of 
her  bequests,  and  stated  to  the  attorney,  inde- 
pendently of  the  memorandum.  Just  the  dispo- 
sition she  had  in  mind  and  desired,  and  then 
directed  the  attorney,  then  and  there,  to  copy 
the  memorandum,  and  use  his  own  copy  for 
his  guidance,  that  she  might,  as  she  did,  take 
the  original  copy  away  with  her.  It  was 
three  or  four  days  after  the  directloDS  for 
the  preparation  of  the  will  were  given  the 
attorney  before  it  was  prepared  and  mailed  to 
the  testatrix,  and  when  she  received  it  she 
called  one  witness  herself,  and  sent  Hicks  for 
two  others,  and  executed  It.  It  is  not  reason- 
able to  believe  she  was  so  under  the  Inflnoiee 
of  Hicks  that  if  she  liad,  upon  reflection, 
concluded  the  terms  were  more  favorable  to 
Hicks  than  she  wished,  or  the  provisions  as  to 
any  of  her  kin  less  favorable  than  she  intend- 
ed, she  could  not  at  any  time  within  the  three 
or  four  days  have  had  it  ctianged  to  suit  her: 
or,  if  it  be  possible  that  the  presence  of  Hicks 
so  operated  on  her  mind  that  she  was  not  a 
free  agent,  it  is  inconceivable  that  after  be 
left  and  returned  to  his  home  in  Nebraska, 
and  the  testatrix  was  away  from  him  and  sur- 
rounded by  and  near  to  those  now  complain- 
ing, it  would  not  have  occurred  to  her  she  had 
done  some  others  and  herself  an  injustice  by 
the  will  she  had  made,  and  Which  was  still 
In  her  possession  and  control,  and  either  by  a 
new  will  or  codldl  have  made  the  changes 
she  desired.  These  considerations  move  us 
to  the  conclusion  that  the  will  in  question  wa;: 
as  the  testatrix  desired  it  should  be.  and  tbat 
it  should  have  been,  and  was  properly,  admit- 
ted to  probate. 

The  judgment  of  the  county  court  is  in  ac- 
cord with  the  views  we  have  herein  express- 
ed, and  it  Is  affirmed.    Judgment  affirmed. 


(»6  lu.  asi> 

DEMPSTER  V.  BOSKHILL  CEMETERY 

CO.  et  al. 

(Supreme  Court  of  IlUnois.     Dec.  16,  1908.) 

CORPORATIONS— STOCK— ISSUANCE— ACTION  TO 
COMPKL  ISSUANCE— LOST  STOCK— BVEDKNCE— 
SUFFICIENCY— SUIT  BY  ASSIGNEE. 

1.  Where  a  stockholder  pledges  his  stock  to 

obtain  money  for  the  corporation,  and  the  stock 

is  lost,  because  of  failure  of  the  corporation  to 

I  pay,  the  stockholder  is  not  entitled  to  have  its 
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value  in  new  stock  iasaed  to  him  in  iiea  there- 
of, but  stands  merely  as  a  creditor  of  tlie  cor- 
poration. 

2.  Id  a  suit  against  a  corporation  to  compel 
it  to  issue  to  plaintiff  shares  of  stock  which  he 
claimed  to  be  entitled  to  under  a  resolution  of 
the  corporation,  bnt  which  be  claimed  had  aer- 
er  been  issued  to  him,  evidence  considered,  and 
held  to  show  that  he  had  received  more  stock 
than  he  was  entitled  to. 

3.  Where,  in  an  action  against  a  corporation 
to  compel  it  to  issue  to  the  plaintiff  stock  which 
he  claimed  to  be  entitled  to  under  a  resolution 
of  the  corporation,  the  books  of  the  corporation 
showed  that  he  had  received  more  stock  than  he 
was  entitled  to,  the  burden  was  on  him  to  show 
that  he  had  not  received  it. 

4.  In  an  action  by  an  assignee  against  a  cor- 
poration to  compel  it  to  issue  to  him  stock  which 
he  claimed  bis  assignor  to  have  been  entitled  to 
nnder  a  resolution  of  the  corporation,  the  bur- 
den was  on  the  assignee  to  make  out  his  case 
by  the  same  weight  of  evidence  that  would  have 
been  required  if  the  assizor  had  sued. 

5.  Where,  in  an  action  by  a  stockholder 
against  a  corporation  to  compel  it  to  issue  to 
him  certain  stock  which  be  claimed  to  have 
been  entitled  to  under  a  resolution  of  the  cor- 
poration, and  to  issue  6  shares  in  lieu  of  other 
shares  which  he  claimed  to  have  lost,  the  evi- 
dence showed  that  be  had  received  $5,000  more 
of  stock  that  he  was  entitled  to,  a  court  of  eq- 
uity would  not  require  the  issuance  of  the  addi- 
tional shares  in  lieu  of  those  lost,  save  on  clear 
proof  that  the  shares  in  excess  of  the  number  to 
which  he  was  entitled  were  not  issued  in  ful- 
fillment of  any  of  his  rights  under  the  resolution 
or  as  a  stockholder. 

6.  An  action  by  a  stockholder  against  a  cor- 
poration to  have  issued  to  him  certain  stock 
which  he  claimed  to  have  been  entitled  to  un- 
der a  resolution  of  the  corporation,  and  to  have 
shares  issued  in  place  of  certain  ones  lost  by 
him,  commenced  40  years  after  the  resolution, 
and  after  the  last  man  familiar  with  the  facts 
was  dead,  and  after  he  had  failed  to  set  up  his 
claim  in  a  suit  wherein  he  might  have  made  it, 
was  barred  by  laches. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Suit  by  G.  W.  Dempster  against  the  Rose- 
hill  Cemetery  Company  and  others.  From  a 
judgment  of  the  Appellate  Court  affirming  a 
decree  in  favor  of  defendants,  complainant 
appeals.    Affirmed. 

Cannon  &  Poage  and  Harvey  Lantz,  for 
appellant  Edwin  Butritt  Smith,  Robert  F. 
Pettlbone,  and  William  S.  Freeman,  for  ap- 
pellees. 

RICKS,  J.  This  Is  an  appeal  from  a  Judg- 
ment of  the  Appellate  Court  for  the  First 
District  affirming  a  decree  of  the  superior 
court  of  Cook  county,  wherein  appellant  was 
complainant  and  appellees  were  defendants. 
Appellant  filed  bis  bill  as  assignee  of  one 
.\ndrew  T.  Sherman  to  the  latter's  interest 
in  certain  stock  issued  and  not  issued  in  the 
appellee  cemetery  company,  asking  that  the 
appellee  company  and  certain  of  its  officers 
be  required  to  issue  to  him  12i^  shares  of  the 
original  capital  stock  of  said  company,  the 
allegation  being,  in  substance,  that  at  the 
organization  of  the  company  said  Sherman 
was  entitled  to  150  shares,  of  the  par  value 
of  $15,0()0,  of  the  capital  stock,  and  that 
•of  such  number  of  shares  S'^  had  never  been 


Issued  to  him,  and  that  other  6  sbares  of 
said  stock  had  been  issued  to  him  and  the 
certificate  of  stock  so  held  by  him  bad  been 
lost.  Appellant  claimed  as  assignee  under  a 
general  assignment  of  all  of  Sherman's  In- 
terest in  the  stock  of  said  corporation,  and 
sought  to  have  the  original  certificate  issued 
for  the  6%  shares  for  which  no  certificate 
had  ever  issued,  and  a  reissue  of  the  certifi- 
cate of  6  shares  the  certificate  of  which  Is 
alleged  to  have  been  lost.  Appellees,  by  their 
answer  to  the  bill,  raised  five  defenses,  viz.: 
(1)  That  the  company  has  already  Issued  to 
Sherman,  complainant's  assignor,  more  stock 
than  he  is  entitled  to;  (2)  res  judicata;  (3) 
laches;  (4)  champerty;  (5)  that  complainant, 
Dempster,  acquired  said  claim  as  the  agent 
of  and  In  trust  for  the  appellee  company. 
The  master  to  whom  the  cause  was  referred 
found  in  his  report  that  three  of  the  de- 
fenses set  up,  viz.  (1)  the  overissue  of  stock 
to  Sherman,  &)  laches,  and  (3)  the  agency  of 
Dempster  In  the  purchase  of  the  claim  for 
appellee  company,  were  established,  bift  that 
the  other  two  defenses,  viz.,  res  judicata  and 
champerty,  were  not  established.  Objections 
were  filed  to  the  master's  report  by  appel- 
lant (appellees  ffilng  no  objections),  and  were 
overruled  by  the  master,  and  upon  excep- 
tion to  the  report  before  the  court  were 
again  overruled  by  the  chancellor,  and  the 
report  of  the  master  confirmed,  and  com- 
plainant's bill  dismissed  for  want  of  equity. 
The  Kosehlll  Cemetery  Company  was  in- 
corporated by  special  act  of  the  Legislature 
of  Illinois  in  1859,  with  a  capital  stock  of 
f  150,000.  By  resolution  of  its  board  of  man- 
agers, adopted  November  2,  1869,  the  entire 
capital  stock  was  apportioned  between  three 
persona, '  as  follows:  To  Francis  H.  Benson 
$115,000,  to  James  V.  Z.  Blaney  $20,000,  and 
to  Andrew  T.  Sherman  $15,000,  the  shares  of 
stock  being  each  $100.  Francis  H.  Benson 
was  the  original  promoter  and  organizer  of 
the  corporation,  and  in  fact  was  the  owner 
of  the  entire  capital  stock  of  the  company, 
having  transferred  to  said  company  his  eq- 
uity in  certain  lands  to  be  used  by  the  com- 
pany for  cemetery  purposes,  and  receiving 
said  stock  in  consideration  therefor,  and  it 
was  through  said  Benson  that  the  shares  of 
stock  were  respectively  ordered  to  be  issued 
to  Blaney  and  Sherman.  This  suit  was  be- 
gun on  the  19th  day  of  October,  1899,  lack- 
ing but  a  few  days  of  40  years  from  the 
time  of  the  order  or  resolution  directing  the 
issuance  of  the  stock  to  the  three  persons 
above  named.  Many  witnesses  were  examin- 
ed, and  many  exhibits  introduced  In  evidence. 
The  cause  was  referred  to  the  master  to  take 
the  proofs  and  report  his  findings.  Much 
oral  and  documentary  evidence  was  intro- 
duced, and  the  record  is  Tery  voluminous, 
containing  approximately  1,300  pages,  and 
covering  the  period  of  time  from  1859  to  the 
flitnf  of  the  hill.  T'pon  every  material  point 
there  Is  a  strong  conflict  of  evidence.  By 
reason  of  the  lapse  of  time  the  memories 
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of  men  Iiaye  failed;  death  has  interveued; 
records  and  accounts  that,  when  Inspected 
by  those  who  made  them,  could  have  been 
understood  and  readily  explained  from  the 
current  history  contained  in  them,  have  by 
flight  of  time  and  the  death  of  those  ac- 
quainted with  the  details,  from  the  barren- 
ness of  their  statements,  and  the  imperfect 
manner  In  which  they  were  kept,  become  of 
doubtful  value  and  uncertain  indices  of  the 
transactions  they  were  intended  to  pre- 
serve. With  such  a  record,  and  under  such 
circumstances,  we  do  not  feel  called  upon  to 
go  into  an  extensive  review  of  the  evidence, 
and  must  content  ourselves  with  the  expres- 
sion of  the  views  and  conclusions  reached, 
upon  the  material  points,  from  a  careful  and 
thoughtful  review  of  the  evidence.  . 

The  decree  was  grounded  upon  three  prop- 
ositions: First,  (a)  that  the  stoclc  to  which 
Sherman,  the  assignor  of  appellant,  under 
the  original  resolution  was  entitled,  bad  been 
fully  Issued;  (b)  that  the  stock  that  had  been 
issued,  the  certificate  .of  which  it  was  alleged 
was  lost,  and  for  which  another  certificate 
was  sought,  was  not  sufficiently  shown  to 
have  remained  in  Sherman,  the  assignor;  in 
other  words,  that  from  the  whole  evidence 
the  conclusion  was  reasonable  that  the  six 
shares,  of  which  it  was  claimed  the  certifi- 
cate was  lost,  had  either  been  assigned  by 
Sherman,  or  surrendered  to  the  company  for 
indebtedness  from  him  to  it;  secondly,  that 
appellant  was  barred  from  relief  by  the 
laches  of  his  assignor;  and,  thirdly,  that  ap- 
pellant had  purchased  the  claim  of  Sherman 
as  the  agent  of  the  Rosehlll  Cemetery  Com- 
pany, and  hence  held  it  as  trustee,  and  could 
not  be  allowed,  in  equity,  to  assert  his  indi- 
vidual claim  to  the  stock. 

There  Is  no  controversy  about  the  right  of 
Sherman  originally  to  have  had  150  shares 
of  this  stock,  and  it  is  further  shown,  with- 
out dispute,  that,  outside  of  the  stock  to 
which  he  was  entitled  under  the  resolution, 
he  purchased  one  certificate  of  5  shares  that 
was  issued  to  one  of  the  other  stockholders. 
In  relation  to  the  stock  for  which  it  is  claim- 
ed no  certificate  was  ever  issued,  the  con- 
clusions must  be  drawn  from  general  facts. 
The  master  found  that  there  had  been,  in 
fact,  Issued  to  Sherman  shares  to  the  value 
of  $20,G30,  including  the  $aUO  that  it  is  prac- 
tically conceded  was  stock  really  belonging 
to  Benson  and  by  Benson  assigned  to  Sher- 
man, and  deducting  from  this  amount  of 
stock  $15,000  in  value,  to  which  Sherman  was 
entitled,  and  it  would  appear  that  there  was 
$5,130  more  stock  issued  to  him  than  was  his 
right  under  the  resolution  through  which  he 
claims.  Appellant  contends,  however,  that 
the  master  is  in  error  in  the  conclusion  reach- 
ed as  to  the  amount  of  stock  that  was  is- 
sued to  Sherman,  and  insists  that  the  evi- 
dence shows  that  $4,100  of  the  stock  that 
was  issued  and  with  which  he  is  charged  was 
not  the  individual  stock  of  Sherman,  but  was 
Issued  to  him  for  the  benefit  of  the  company, 


and  that  he  might  byjMthecate  or  pledge  the 
same  for  a  loan  of  $1,000  which  It  is  claimed 
was  made  through  John  L.  Beveridge,  who 
executed  his  note  and  pledged  the  stock  to 
Dr.  Banks  for  the  money.  This  same  con- 
tention was  made  before  the  master  and 
chancellor,  and  upon  it  they  held  adversely 
to  appellant.  The  record  shows  that  this 
stock  was  issued  to  Sherman  in  August  and 
September,  1859,  and  the  loan  obtained  by 
Beveridge  upon  the  stock  was  not  until  the 
year  18(11,  about  the  time  be  was  going  into 
the  army.  He  testifies  that  he  paid  the  loan 
after  he  returned  from  the  army,  and  the 
stock  was  given  to  him  by  Benson,  who  was 
one  of  the  principal  stockholders,  for  having 
paid  the  loan,  and  he  afterwards  sold  it  back 
to  the  company  for  6  or  10  cents  on  the  dol- 
lar. The  stock  was  in  three  certificates,  num- 
bered 63,  65,  and  66,  respectively.  No.  C3 
was  for  30  shares,  and  No.  65  was  for  5 
shares,  and  they  were  assigned  on  the  23d 
day  of  August,  1859,  to  Banks.  No.  66  was 
for  6  shares,  and  was  assigned  the  8th  day 
of  September,  1859,  to  Ferguson,  and  the  rec- 
ord shows  that  afterwards  these  shares  were, 
upon  the  order  of  Banks  and  Ferguson,  is- 
sued or  reissued  in  the  name  of  Beveridge. 
There  is  no  order  or  resolution  shown  au- 
thorizing or  recognizing  the  authority  of  Sher- 
man to  procure  a  loan  upon  this  stock  for  tlie 
benefit  of  the  corporation.  The  corporation, 
as  a  matter  of  fact,  had  no  stock  upon  which 
it  could  secure  a  loan.  There  was  no  treas- 
ury stock  held  in  reserve  for  purposes  of 
procuring  loans,  nor  was  there  any  nnsul)- 
scrlbed  stock.  If  the  proceedings  of  that  cor- 
poration were  regular,  every  shai-e  that  was 
issued  belonged  to  Benson,  Blaney.  or  Siier- 
man,  and  if  Sherman  saw  fit,  at  the  request 
of  Blaney  or  his  co-stockholders,  to  pledge 
the  stock  that  was  ills  individual  property 
for  the  purpose  of  obtaining  money  for  the 
benefit  of  the  corporation,  and  that  stock 
should,  in  the  operation,  be  lost  because  of 
the  failure  of  the  company  to  pay,  Sherman 
would  not  thereby  be  entitied  to  other  stock 
of  the  same  value  and  to  the  same  amount, 
but  would  stand  as  a  creditor  of  the  com- 
pany to  the  amount  of  the  sum  advanced  to 
it;  and  as  the  stock,  when  issued,  was  reg- 
ularly charged  upon  the  books  of  the  com- 
pany to  Sherman,  we  are  satisfied  with  the 
conclusion  of  the  master  and  chancellor  hold- 
ing that  this  theory  of  a  loan  for  the  benefit 
of  the  company  cannot  operate  so  as  to  re- 
lieve Sherman's  account  from  the  cliarge  of 
80  much  of  the  capital  stock  of  the  company 
as  is  shown  by  those  certificates.  In  addi- 
tion to  that,  the  record  shows  that  along 
about  the  time  of  the  organization  of  this 
company  Sherman  was  conducting  a  banking 
business,  and  that  for  the  convenience  of  la- 
suing  stock,  which  was  then  of  iitUe  value, 
the  president  and  secretary  signed  the  stock 
cfrtificates  in  blank,  and  left  them  at  tt>e 
bank  of  Sherman.  Sherman  failed  in  busi- 
ness.    He  had  transactions  with  a  certain 
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twnk  designated  as  the  Bank  of  Waupun,  of 
Wisconsin,  and  was  indebted  to  it.  It  is 
ahown  by  botii  his  bank  ledger  for  1859,  and 
tils  admissions,  tbat  $1,500  of  the  stock  of 
tbis  company  was  pledged  to  the  bank  for 
bis  indebtednesss  to  It  Curing  the  time 
within  which  these  transactions  were  taking 
place,  and  covering  the  period  during  which 
the  stock  was  issued  to  Sherman,  he  was  the 
secretary  of  the  company,  kept  Its  ]-.  urnals, 
and  was  entirely  familiar  with  every  detail 
of  its  proceedings.  If  transactions  that  on 
their  face  value  amounted  to  thousands  of 
dollars  were  going  upon  the  books  of  the  as- 
sociation against  him  individually,  when.  In 
fact,  the  transactions  were  for  some  other 
member  of  the  company  or  for  the  benefit  of 
the  company  Itself,  it  would  seem  tliat  he 
would  have  looked  to  It  that  the  books  so 
•bowed. 

From  about  the  year  1860  to  189C  this  com- 
pany was  in  the  hands  of  its  creditors  abd 
bondholders,  who  had  gotten  control  of  the 
majority  of  the  stock,  and  the  original  or- 
ganizers of  it  were  practically  debarred  from 
any  connection  with  it.  In  1882  a  suit  was 
brought  by  the  minority  stockholders  to  re- 
store the  company  to  the  stockholders  and 
redeem  its  property  from  the  Incumbrances 
upon  it  Sherman  was  active  in  that  pro- 
ceeding. His  children  and  family,  to  whom 
be  had  assigned  stocks,  were  materially  in- 
terested. The  case  reached  a  point  in  1885 
when  evidence  was  taken,  and  Sherman  then, 
testified  that  be  no  longer  held  any  of  the 
$lo,000  of  scrip  that  was  awarded  to  lilm  by 
the  board  in  1859;  that  he  was  entitled  to 
one  share.  If  be  knew  where  it  was,  but  that 
be  did  not  know.  He  then  proceeded  to 
show  where  and  to  whom  he  had  assigned 
the  stock  issued  to  him.  It  did  not  occur  to 
blm  then  that  there  were  6^^  shares  of  the 
stock  that  had  never  been  issued  to  him,  and 
be  did  not  so  state,  and  while  it  may  be  true 
that  the  evidence  touching  this  matter  Is  not 
as  plain  and  conclusive  as  it  might  be,  still 
we  think.  In  view  of  the  length  of  time  In- 
tervening between  these  transactions  and  the 
time  this  attempted  account  of  them  is  being 
made,  and  considering  the  vicissitudes  of  all 
those  actually  concerned  In  the  organization 
of  the  company  and  of  the  company  Itself 
during  this  period,  it  Is  as  satisfactory  as 
courts  may  ordinarily  expect  to  find  In  sucb 
transactions.  The  books  of  the  company 
■bow  clearly  that  there  was  more  stock  is- 
sued to  Sherman  than  he  was  entitled  to 
bave.  He  has  not,  as  we  think,  made  such 
explanation  as  relieves  bis  account  from  the 
charges  as  found  In  the  books,  and  the  con- 
tention of  counsel  for  appellant  that  it  Is  the 
duty  of  appellees  to  explain  the  transactions 
as  appear  from  the  books  Is  not  tenable.  Ap- 
I)ellant  is  Insisting  upon  certain  relief  which 
Is  covered  by  the  status  of  Sherman's  account 
with  this  company,  and  to  entitle  him  to  that 
relief  the  burden  rests  upon  blm. 

The  records  of  the  cemetery  company  show 
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that  on  or  about  the  21st  of  December,  1859 
there  had  been  issued  to  Sherman  certificates 
numbered  45,  4G,  48,  49,  50,  and  51,  of  one 
share  each,  of  the  stock  of  said  company, 
and  it  is  now  strenuously  urged  by  the  learn- 
ed counsel  for  appellant  that  the  record  clear- 
ly shows  that  these  shares  of  stock  were  lost, 
and  that  appellant,  as  assignee  of  Sherman, 
was  entitled  to  have  a  reissue  of  these  cer- 
tificates. In  1881  or  1882,  when  Sherman 
was  engaged  in  forming  the  'syndicate  to 
prosecute  the  suit  of  Hlgglns  v.  Lansingh, 
154  111.  301,  40  N.  E.  SC2,  which  was  for  the 
express  purpose  of  establishing  the  rights  of 
the  stockholders  in  said  company,  he,  with 
other  members  of  the  syndicate,  executed  a 
written  contract,  in  which  was  set  out  the 
extent  of  stock  interests  of  the  various  mem- 
bers of  the  syndicate,  and  in  that  conti'act 
Sherman  stated  that  he  was  the  owner  of 
$500  of  stock,  par  value,  under  certificate 
No.  41.  Sherman  was  a  witness  in  that  case, 
and  with  reference  to  bis  holdings  of  stock 
testified:   "I  no  longer  hold  any  of  this  $15,- 

000  of  scrip  that  was  awarded  me  by  the 
board  November  2,  1850.  I  am  entitled  to 
one  share  of  $100,  if  I  knew  where  it  was, 
but  I  don't  know  where  It  is."  The  witness 
then  continued  to  detail  where  he  had  dis- 
posed of  the  stock,  and  among  the  disposi- 
tions was  $1,500  that  was  surrendered  to  the 
company  and  canceled  to  pay  a  dividend  upon 
the  stock  held  by  him.  As  a  matter  of  fact, 
the  dividend  that  he  paid  was  $1,280,  and 
was  paid  In  stock,  but  the  number  of  the 
certificates  of  stock  thus  used  is  not  shown. 
It  also  appears  that  $1,500  of  the  stock  was 
turned  over  by  blm  to  the  Waupun  Bank, 
and  the  number  of  the  certificates  of  these 
shares  does  not  appear.  Upon  the  present 
trial,  touching  the  certificates  now  contended 
for,  Sherman  testified:  "The  stock  at  first 
was  not  worth  a  great  deal.  I  was  careless 
of  my  stock,  and  the  certificate  I  held  by 
some  means  got  into  the  rag-bag,  and  my 
wife  was  selling  rags,  and  in  taking  them  up 

1  discovered  some  of  these  certificates.  Nos. 
45,  46,  60,  and  51  I  never  found.  My  mind 
has  never  been  clear  about  certificate  No.  48. 
I  don't  remember  whether  I  lost  it  or  not  I 
never  sold  It,  to  the  best  of  my  recollection." 

It  appears  clearly  from  the  record  that 
stock  was  issued  to  Sherman  largely  in  ex- 
cess of  the  stock  to  which  he  was  entitled  un- 
der the  resolution  of  the  board.  This  Is  a 
proceeding  In  equity,  and  though  It  might  ap- 
pear that  these  shares  had  been  Issued  to 
Sherman  and  had  not  been  assigned  by  him, 
yet,  before  his  assignor  would  be  entitled  to 
have  certificates  for  those  shares  issued  up- 
on the  theory  of  lost  stock.  It  would  be  in- 
cumbent upon  appellant  to  make  the  same 
showing  that  Sherman  would  be  required  to 
make  if  he  were  complainant  In  the  bill,  and 
we  apprehend  that  with  the  record  showing 
that  he  already  had  shares  to  the  extent  of 
$5,000  more  than  be  was  entitled  to.  a  court 
of  equity  would  not  require  an  additional 
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Six  shares  to  be  Issued  to  him  by  the  com- 
pany, except  upon  clear  proof  that  the  shares 
in  excess  of  the  number  to  which  he  was  en- 
titled were  not  In  fulfillment  of  his  rights 
under  the  resolution,  but  were  by  some  other 
arrangement  between  him  and  the  other 
holders  of  stock  in  the  company.  In  other 
words,  it  must  affirmatively  appear  that 
Sherman  has  not  received  the  benefit  of  all 
the  stock  to  which  he  is  entitled  under  that 
resolution.  With  the  certificates  assigned 
to  the  company  In  payment  of  Its  demand  of 
$1,200,  no  record  of  the  certificates  of  which 
was  kept,  and  the  15  shares  that  were  sold 
or  delivered  to  the  Waupun  Bank  with  no 
record  of  their  certificate  number,  we  are 
unable  to  see  how  the  court  could  reach 
the  conclusion  that  appellant  had  shown,  by 
a  clear  preponderance  of  the  evidence,  that 
he,  as  the  assignor  of  Sherman,  was  entitled 
to  have  a  reissue  of  any  stock. 

Much  stress  is  laid  by  appellant  upon  certain 
memoranda  made  by  the  experts,  Vercoe  and 
Furber,  who.  It  appears,  went  over  the  books 
of  the  company,  after  the  termination  of  the 
Lansingh  and  Higgins  suit,  with  a  view  of 
straightening  out  its  list  of  stockholders.  In 
the  list  made  by  them,  certificates  Nos.  45, 
46,  49,  50,  and  51  were  listed  as  standing 
in  the  name  of  Sherman,  and  it  purports  to  be 
founded  upon  the  decree  in  the  Higgins  Case. 
The  minute  was  made  In  accordance  with 
the  finding  of  the  master,  but  exceptions 
were  filed  to  the  report  of  the  master  In 
that  case  upon  the  point  relating  to  the  certi- 
ficates and  others,  and,  while  the  court  over- 
ruled the  exceptions.  It  expressly  declared 
that  "the  parties  claiming  under  them  are 
not  entitled  to  any  right  by  reason  of  the 
finding  of  the  master  concerning  such  certi- 
ficates, nor  shall  any  other  party  in  interest 
be  prejudiced  by  such  finding  of  the  master, 
and  all  parties  are  left  as  free  to  contest  any 
claim  made  on  such  certificates  of  Interest 
•  •  *  as  though  no  such  finding  had  been 
made."  As  a  matter  of  fact,  that  question 
was  not  before  the  master,  and  the  court  de- 
clined to  decree  anything  In  regard  to  It 
The  evidence  does  not  show  that  Vercoe  and 
Furber  were  authorized  to  make  admissions 
that  should  be  binding  upon  the  company, 
but  were  simply  to  go  over  its  books  at  the 
request  of  a  syndicate  of  stockholders,  and 
was  grounded  upon  the  fact  that  there  was 
no  showing  In  the  books  of  the  company 
that  the  certificates  had  been  transferred, 
and  upon  the  statement  of  Mr.  Sherman. 
That  report  Is  shown  to  have  been  erroneous 
in  many  respects,  and  was  based,  in  many 
instances,  on  mere  rumor  and  the  statements 
of  parties  Interested  adversely  to  the  compa- 
ny, and  the  record  shows  that  whenever  the 
company  was  called  upon  to  reissue  this 
stock  It  denied  the  right  of  Sherman,  before 
the  assignment,  and  of  appellant,  his  as- 
signee. 

Upon  the  question  of  laches,  and  after  re- 
viewing the  conduct  of  Sherman  with  refer- 


ence to  this  entire  transaction,  the  master 
says:  "He  slept  upon  such  rlghta  as  he 
may  have  had  for  forty  years,  and  after  the 
last  man  [Francis  H.  Benson]  who  was  fa- 
mUiar  with  the  facts  died,  In  1895,  be  filed 
his  bill  In  the  suit  at  bar.  Sherman  and  bis 
assignees  are  guilty  of  laches.  He  did  not 
even  make  his  claim  In  said  Lanslngh  suit, 
which  was  begun  two  years  after  he  discov- 
ered be  had  lost  certain  certificates,  and 
when  the  value  of  the  certificates  bad  begnu 
to  be  apparent  One  Important  principle  in- 
volved In  the  term  'laches'  Is  that,  after  a 
long  lapse  of  years,  during  which  testimony 
Is  Impaired  or  destroyed,  witnesses  remove 
or  die,  their  recollection  is  dimmed  or  lost, 
and  papers,  lettero,  documents,  books,  rec- 
ords, etc.,  are  lost  or  destroyed,  or,  if  not 
lost  or  destroyed,  are  In  the  hands  of  per- 
sons not  familiar  with  their  contents,  liable 
to  misinterpret  them,  unable  to  supply  their 
defects,  or  correct  the  same,  or  explain  tbem 
from  the  memory  of  living  witnesses,  the 
defendant  Is  at  the  complete  mercy  of  any 
claimants  who  may  wish  to  take  advantage 
of  the  situation.  Time  impairs  and  destroys 
evidence  of  the  true  facts,  and  makes  it 
practically  Impossible  to  meet  positive  testi- 
mony of  the  complainants,  whether  the  same 
be  true  or  untrue.  A  court  of  equity,  there- 
fore, finding  itself  unable  to  render  substan- 
tial Justice  between  the  parties,  asserts  the 
principle  of  laches  on  the  ground  of  public 
policy  and  for  the  repose  of  property  rights." 
-This  declaration  of  the  master  is  in  entire 
harmony  with  our  view  of  what  is  shown  by 
this  record  and  the  law  applicable  to  ft. 

The  proposition  that  appellants  stood  in 
such  fiduciary  relation  to  the  cemetery  com- 
pany that  the  purchase  by  him  of  this  right 
of  action  must  be  held  to  have  been  for  the 
benefit  of  the  company,  and  that  equity 
would  not  permit  him  to  prosecute  the  suit 
In  his  own  behalf,  we  deem  it  unnecessarj- 
to  review  or  pass  upon.  Sufficient  has  been 
said  to  make  it  Incumbent  upon  us  to  afiSrm 
this  decree. 

The  Judgment  of  the  Appellate  Court  Is  af- 
firmed.   Judgment  affirmed. 


(206  III.  68) 

BODELSEN  v.  SWEN9EN. 

(Supreme  Court  of  Illinois.     Dec.  16,  1903.) 

DEEDS— MENTAL  INCOMPETENCT  OF  GRANTOR 

—EVIDENCE— SUFFICIENCY— FINDINGS    OF 

CHANCELLOR— REVIEW  ON  APPEAIj. 

1.  Where  the  evidence  is  heard  by  the  chan- 
cellor in  open  court  and  is  conflictine,  his  find- 
ings of  fact  will  not  be  reversed  unless  clearly 
and  palpably  erroneous. 

2.  Evidence,  in  a  suit  to  set  aside  a  deed  pro- 
cured by  the  grantee  when  the  grantor  was  men- 
tally incompetent  to  execute  a  deed,  examined. 
and  held  to  support  a  finding  that  the  grantor 
was  incompetent. 

Appeal  from  Superior  Cotvt,  Cook  County; 
Axel  Chytraus,  Judge. 

Suit  by  John  Swensen  against  Genevieve 
G.  Bodelseu  and  another.    From  a  decree  in 
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favor  of  plaintiff  against  defendant  Qene- 
vieTe  G.  Bodelsen,  she  appeals.    Affirmed. 

The  bill  In  this  case  was  filed  Jnne  24,  1902, 
by  appellee,  John  L.  Swensen,  against  Gene- 
Tlere  O.  Bodelsen  and  Olaf  H.  Ahlgren,  to 
set  aside  two  certain  deeds  to  property  there- 
in described,  said  deeds  being  executed,  re- 
■pecdvely,  the  13th  and  16th  of  September, 
1901,  there  being  three  different  pieces  of 
property,  known  as  the  "Lake  View,"  "South 
Side"  and  "West  Side"  properties.  The  bill 
alleged,  among  other  things,  that  appellee 
was  delirious,  and  unconscious  of  what  he 
-waa  doing,  at  the  time  of  making  ttie  deeds; 
that  there  was  no  consideration  to  support  the 
Instruments;  and  that  their  execution  was  In- 
duced by  fraud,  misrepresentation,  etc.  Ap- 
pellant and  Olaf  H.  Ahlgren  both  interposed 
sworn  answers.  The  original  answer  of  Gene- 
vieve O.  Bodelsen,  among  other  things,  de- 
clared that  the  deeds  were  made  for  the 
purpose  of  enabling  her  to  raise  money  on 
said  property  to  pay  the  Interest  due  on 
mortgages  given  to  secure  notes  for  money 
raised  on  said  property,  and  for  money  to  pay 
taxes  then  due  and  unpaid  on  the  said  prop- 
erty. Subsequently  an  amended  answer  was 
filed,  in  which  she  claimed  to  be  the  owner  of 
the  property  by  virtue  of  said  deeds. 

The  undisputed  facts  are  that  on  and  prior 
to  September  13,  1901,  John  L.  Swensen  was 
the  owner  In  fee  of  a  house,  bam,  and  two  lots 
on  Roscoe  street  in  Chicago,  known  as  the 
"Lake  View  Property,"  a  house  and  lot  on  La 
Salle  street,  described  as  the  "South  Side  Prop- 
erty," and  an  undivided  one-fourth  Interest 
In  four  houses  and  lots  on  the  West  Side  of 
Chicago,  known  as  the  "West  Side  Property," 
the  Utter  interest  being  subject  to  the  life  es- 
tate of  Catherine  Swensen  therein.  The  Lake 
View  and  the  South  Side  properties  were  in- 
cnmbered,  respectively,  for  $2,500  and  |1,UOO, 
and  the  value  of  the  former  was  variously  es- 
timated by  the  witnesses  at  from  f6,50O  to 
$10,000,  while  the  value  of  the  last-named 
piece  was  placed  at  from  $1,000  to  $3,500. 
The  West  Side  property  was  unincumbered, 
and  the  value  of  appellee's  interest  therein  is 
alleged  in  the  bill  of  complaint  to  be  $3,000. 
Appellee  was  receiving  as  rental  from  the 
Lake  View  property,  In  September,  1901,  the 
sum  of  $28  per  month,  while  the  South  Side 
property  yielded  a  monthly  rental  of  $20.  One 
of  the  flats  In  the  Lake  View  property  was 
occupied  by  Henry  Bodelsen,  father  of  ap- 
pellant, Ebba  Bodelsen,  her  mother,  and  ap- 
pellee. Ebba  Bodelsen  is  the  daughter  of  ap- 
pellee Swensen,  and  appellant  Is  his  grand- 
daughter. In  consideration  of  the  use  and  oc- 
cupancy of  such  flat  the  Bodelsen  family  sup- 
plied appellee  with  his  meals  and  took  care 
of  the  room  which  he  occupied.  The  only  oth> 
tt  property  owned  by  appellee  was  a  few  ar- 
ticles of  household  furniture  used  in  common 
by  the  members  of  the  household.  This  ar- 
rangement bad  continued  from  the  time  of  the 
death  of  appellee's  wife,  four  years  prior  to 
September,  1801.    In  the  summer  of  1901  ap- 


pellee became  sick,  and  so  remained  until  Oc- 
tober, 1901,  when  he  began  to  improve.  On 
the  13th  of  September,  1901,  a  deed  of  the 
Lake  View  and  South  Side  properties  was 
made  by  appellee  to  appellant  Three  days 
later  another  deed  was  obtained,  purporting  to 
convey  to  appellant  the  West  Side  property. 
By  the  terms  of  the  latter  deed  a  life  estate  in 
the  property  therein  described  was  reserved 
to  appellee.  At  that  time  the  West  Side  prop- 
erty was  in  the  possession  of  Catherine  Swen- 
sen, a  life  tenant  under  the  will  of  John 
Swensen,  deceased:  In  the  flrst  deed  the  con- 
sideration is  recited  as  "$100  and  other  good 
and  valuable  consideration,"  while  in  the  sec- 
ond deed  It  is  stated  to  be  "one  dollar  and 
other  good  and  valuable  consideration."  No 
money  was  paid  to  the  grantor  by  the  grantee 
in  consideration  of  said  deeds.  After  the 
making  of  said  deeds  Genevieve  G.  Bodelsen, 
the  grantee  therein,  conveyed  the  South  Side 
property  to  her  cousin,  Olaf  H.  Ahlgren,  one 
of  the  defendants,  and  received  In  considera- 
tion therefor  the  sum  of  $400,  which  deed 
was  dated  October  15,  1901.  At  the  time  of 
making  the  deeds  appellant  was  without  prop- 
erty or  Income,  engaged  In  no  business,  and 
was  being  supported  by  her  father,  Henry 
Bodelsen,  who  waa  In  receipt  of  ft  salary  of 
$75  per  month.  Appellee,  who  is  70  years  of 
age,  is  the  grandfather  of  appellant  As  con- 
sideration for  the  deeds,  appellant  claimed  an 
agreement  for  the  rapport  of  appellee,  entered 
into  between  appellee  and  Henry  Bodelsen, 
the  father  of  appellant,  of  which  agreement 
appellant  had  no  notice  or  knowledge  until 
after  the  execntlon,  delivery,  and  acceptance 
of  the  deeds,  and  to  which  she  has  never  be- 
come a  party.  In  October,  1901,  appellee  de- 
nied the  existence  or  validity  of  the  deeds  by 
demanding  the  right  to  collect  and  receive  the 
rents  arising  from  the  property,  which  de- 
mand was  refused.  Appellee  then  filed  the 
present  bill. 

A  trial  was  had  before  the  court  resulting 
In  the  dismissal  of  the  bill  against  the  defend- 
ant Ahlgren  and  the  South  Side  property,  be- 
ing the  property  conveyed  to  Ahlgren  by  ap- 
pellant and  the  setting  aside  of  the  deeds  to 
the  Lake  View  and  West  Side  properties. 

F.  M.  Williams,  for  appellant  Vocke  ft 
Healy,  for  appellee. 

RICKS,  J.  (after  stating  the  facts).  The 
contention  of  appellant  Is  that  the  evidence 
does  not  warrant  the  finding  of  the  circuit 
court  and  does  not  sustain  the  decree  ren- 
dered. The  evidence  was  heard  by  the 
chancellor  In  open  court  and  was  in  many 
respects  contradictory  and  Irreconcilable. 
As  to  the  mental  condition  of  the  grantor  at 
the  time  of  the  execution  of  the  deeds  in 
question,  13  witnesses  testified— 6  In  behalf 
of  appellee  and  7  in  behalf  of  the  appellant 
Those  testifying  In  behalf  of  appellee,  be- 
sides himself,  seem  to  be  entirely  without 
any  special  or  pecuniary  interest  In  the  mat- 
ter, while  those  testifying  In  behaU  of  aj^ 
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pellant,  with  bnt  possibly  one  or  two  excep- 
tions, occnpled  positions  that  might,  at  least, 
tend  to  render  them  susceptible  of  bias. 

The  scrlTeners  who  drew  and  acknowl- 
edged the  deeds  testified  that  they  believed 
that  at  the  time  of  the  execution  of  the  deeds 
the  grantor  understood  the  nature  of  the  act, 
or  they  would  not  hare  taken  the  acknowl- 
edgment. However,  Claud  B.  Davis,  by 
whom  the  first  deed  was  prepared  and  ac- 
knowledged, testified  that  he  prepared  the 
deed  at  his  office,  at  the  request  of  Mr.  Bo- 
delsen,  father  of  appellant;  that  at  the  time 
the  deed  was  signed  by  appellee  he  was  very 
much  run  down,  was  thin  and  haggard,  and 
seemed  to  be  very  weak  physically;  that  he 
bad  not  seen  appellee  for  some  three,  four, 
or  five  weeks  prior  to  that  time,  and  when 
he  saw  him  on  that  day  he  was  very  much 
surprised  to  see  his  physical  condition.  Wit- 
ness further  stated  that  at  the  time  of  the 
signing  of  the  deed  the  grantor  was  very 
nervous;  that  some  one  got  a  sheet  of  pa- 
per, and  grantor  tried  to  write  his  name  on 
it;  that  he  was  so  nervous  he  would  write  a 
part  of  it  and  then  go  clear  ofT;  that  he  did 
not  seem  to  be  able  to  write  legibly  at  all; 
that  in  these  various  attempts  he  did  not  go 
further  than  tbe  first  name,  and  the  rest 
would  be  a  scrawl;  that  his  pen  would  fly 
off  the  line,  and  he  would  decide  he  was  too 
nervous  to  write,  and  the  deed  was  finally 
signed  by  mark.  The  deed  of  September 
lOtb  was  drawn  and  acknowledged  by  L.  D. 
Condee,  and  was  also  signed  by  mark.  This 
witness  testified  that  he  thought  appellee  a 
very  sick  man;  that  his  mind  seemed  to  be 
strong  enough,  but  his  body  seemed  to  be  in 
a  pretty  bad  shape. 

Henry  Davis,  witness  to  the  first  deed,  tes- 
tified that  appellee  was,  at  the  time  of  sign- 
ing the  deed,  sick  and  feeble;  and  in  re- 
sponse to  the  question  of  whether  witness 
believed,  on  the  occasion  of  the  signing  of 
the  deed,  there  was  any  question  as  to  the 
grantor's  mental  ability  to  execute  the  in- 
sti'ument,  witness  replied  that  such  a  possi- 
bility never  entered  his  mind,  and  that  he 
went  over  there  as  a  friend,  and  thought  he 
was  favoring  Capt.  Swensen,  the  appellee. 
Witness  further  stated  that  at  the  time  it  was 
very  hard  for  appellee  to  write,  and  after 
making  several  attempts  he  finally  said  be 
could  not  do  it,  and  made  bis  mark. 

Ebba  Bodelsen,  appellant's  mother,  anoth- 
er witness  on  behalf  of  defendant,  testified, 
in  response  to  the  inquiry  of  whether  she 
thought  appellee  was,  during  the  period  from 
June,  1901,  to  October,  1901,  of  sound  and 
disposing  mind  and  memory,  that  "he  did 
not  spem  to  care  very  much  bow  things 
went" 

The  testimony  introduced  by  appellee,  tak- 
en as  a  whole,  was  to  the  effect  that  in  July 
and  August,  1001,  appellee  was  treated  for 
gastritis  and  rheumatism,  at  which  times, 
and  in  October,  1001,  he  was  in  a  dazed  con- 
dition   of    mind,    not    recognizing    persona 


whom  he  met;  that  he  had  albumen  in  the 
urine,  and  reabsorption  would  act,  so  as  to 
paralyze  the  nerve  centers,  and  the  mind 
was  affected  In  the  way  of  coma  or  paralysis; 
that  at  and  about  the  time  in  controversy 
appellee  did  not  know  or  recognize  persons 
with  whom  he  was  well  acquainted,  when 
he  met  them;  that  at  and  prior  to  such  tinips 
appellee  was  very  sick  and  feeble,  and  some 
of  the  witnesses  declared  him  to  be  of  un- 
sound mind.  Appellee  testified  that  be  vras 
vei-y  sick  for  a  period  of  three  mouths  dur- 
ing the  fall  and  summer  of  1901;  that  much 
of  that  time  he  was  out  of  his  mind;  that  hr 
did  not  remember  of  signing  the  deeds  in 
question;  that  he  first  learned  about  tiie 
deeds  when  he  began  to  get  well,  in  Octobr^r. 
1901,  when  he  protested  at  not  receiving  the 
rent.  This  suit  was  commenced  In  June. 
1902. 

On  the  question  of  consideration  there  is 
no  evidence  of  any  money  being  actually 
paid,  and  the  evidence  as  to'  the  allogev! 
agreement  for  supjwrt  and  care  of  appelk-<- 
by  appellant  Is  contradictory  and  unsatis- 
factory. Appellee  was  about  70  years  of 
age.  and  surrounded  by  persons,  at  the  time 
of  making  the  deeds,  whose  Interest  in  th<; 
present  controversy  makes  them  adverse  and 
hostile  to  him  now. 

We  deem  it  unnecessary  to  make  further 
comment  upon  the  evidence  In  this  cast.-. 
Enough  has  been  said  to  clearly  show,  as 
we  think,  that  the  decree  rendered  by  the 
chancellor  below  was  not  manifestly  agaius; 
the  weight  of  the  evidence,  and,  unless  it 
was,  we  would  be  departing  from  a  long  and 
well  established  rule  should  we  now  disturb  • 
the  finding  of  the  trial  Jndge  who  had  before 
him  the  witnesses;  and  the  means  and  con- 
ditions for  judging  as  to  the  proper  weight 
to  be  given  to  the  testimony  of  the  various 
witnesses  was  much  more  favorable  than  is 
the  inspection  of  a  record.  As  was  said  in 
Elmstedt  V.  Nicholson,  186  111.  SSO,  58  N.  E. 
381:  "The  chancellor  saw  and  beard  the 
witnesses,  knows  their  manner  of  testifying 
while  on  the  stand,  and  is  better  qualified 
than  we  to  Judge  of  the  weight  to  be  given 
to  their  testimony.  In  chancery  cases, 
where  the  evidence  is  conflicting  and  beard 
in  open  court,  the  error  in  finding  as  to  fact 
should  be  clear  and  palpable  to  authorize  a 
reversal."  And  again,  as  was  said  in  Fab- 
rlce  V.  Von  Der  Brelle,  190  111.  460,  60  N.  E. 
835:  "It  is  contended  that  the  evidence  does 
not  warrant  the  finding  of  the  circuit  court 
and  does  not  ^sustain  the  decree  rendered. 
'The  evidence  was  heard  by  the  chancellor  In 
open  court,  and  was  confiictlng  in  many  par- 
ticulars. In  such  case,  to  authorize  us  to  re- 
verse as  to  a  finding  of  fact,  the  error  must 
be  clear  and  palpable." 

In  this  case,  the  facts  fonnd  by  the  trial 
court  we  think  reasonable  deductions  from 
the  evidence  offered,  and  the  testimony  fully 
sustains  the  decree,  which  is  now  affirmed. 
Decree  affirmed. 
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<206  111.  283) 

CONSOLIDATED  FIRBTWORKS  CO.  OF 

AMERICA  V.  KOEHL. 

(Supreme  Court  of  Illinois.     Dec.  16,  1903.) 

TRIAL— INSTRUCTION  FOR  DEFENDANT— AP- 

PBALr-SCOPB  OF  REVIEWi-NBG- 

LIGBNCB— SERVANTS. 

1.  Where  a  peremptory  instructiou  for  de- 
fendant has  been  refused,  the  court  on  appeal 
from  a  judgment  for  plaintiff  will  not  weigh  the 
evidence,  but  will  merely  determine  the  snffl- 
ciency  of  the  evidence  to  support  the  verdict. 

2.  Where  a  firm  contracted  for  a  certain  sum 
to  furnish  fireworUx,  and  the  services  of  two 
of  their  men  to  discharge  them,  and  the  pur- 
chaser did  nothing  in  connection  with  the  fire- 
works more  than  to  locate  the  stand  where  the 
display  took  place,  the  men  sent  by  the  seller 
conducting  the  display  and  the  seller  paying 
their  expenses,  such  men  were,  in  discharging 
the  fireworks,  the  servants  of  the  seller,  who 
was  liable  for  their  negligence. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Action  by  Frederick  Koebl  against  tbe  Con- 
solidated Fireworks  Company  of  America. 
From  a  judgment  of  the  Appellate  Court  (103 
111.  App.  152)  affirming  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.    Affirmed. 

This  case  was  begun  in  tbe  circuit  court  of 
La  Salle  county.  A  trial  was  had  before  a 
Jury  In  the  month  of  November,  1899.  Up- 
on this  trial,  at  the  close  of  the  plaintiff's 
testimony,  tbe  plaintiff  dismissed  his  suit  as 
to  tbe  city  of  La  Salle.  Motions  to  exclude 
tbe  plaintiff's  testimony  and  for  peremptory 
instructions  were  thereupon  made  on  be- 
balf  of  appellant  and  the  fireworks  com- 
mittee, tbe  remaining  defendants.  Appel- 
lant's motion  was  denied,  but  tbe  motion  of 
tbe  fireworks  committee  was  sustained.  Tbe 
jury  found  a  verdict  for  appellee  against  tbe 
appellant,  tbe  Consolidated  Fireworks  Com- 
pany, and  assessed  plaintiff's  damages  at 
$4,000.  Judgment  was  rendered  on  this  ver- 
dict, and  appeal  taken  to  tbe  Appellate  Court 
for  tbe  Second  District,  where  the  judgment 
was  affirmed.  On  appeal  to  this  court  tbe 
judgment  was  reversed,  on  tbe  ground  that 
the  rights  of  appellant  were  prejudiced  by  the 
action  of  the  trial  court  in  excluding  tbe  tes- 
timony as  to  members  of  the  committee,  and 
in  tbe  giving  on  tbebr  bebalf  of  a  peremptory 
instruction.  Tbe  case  was  subsequently  re- 
instated in  the  circuit  coiut  of  La  Salle 
county,  where  trial  was  again  bad  before  a 
Jury,  in  November,  1001.  The  case  was  sub- 
mitted to  tbe  Jury  as  to  all  tbe  defendants, 
but  as  to  tbe  fireworks  committee  the  verdict 
was  not  guilty.  Appellant  was  found  guilty, 
and  appellee's  damages  assessed  at  $4,000. 
Upon  tbe  second  trial  no  instruction  was 
asked  by  appellee.  No  complaint  is  made  as 
to  tbe  admission  or  exclusion  of  evidence, 
and  there  is  no  serious  complaint  made  as  to 
the  modification  of  appellant's  instructions. 
The  case  was  appealed  to  the  Appellate  Court 
for  tbe  Second  District,  where  the  Judg- 
ment of  tbe  circuit  court  was  aflirmed. 

Some  little  additional  proof  was  offered  on 
each  side  at  tbe  second  trial,  but  the  case  is 


now  substantially  the  same  as  when  it  wai 
previously  before  this  court  (100  111.  145,  60 
N.  B.  87),  to  which  reference  is  made  for  a 
more  complete  statement  of  facts. 

Weart  &  Weart  (Thompson  &  Jenks,  of 
counsel),  for  appellant  II.  M.  Kelly  and 
Lincoln  &  Stead,  for  appellee. 

RICKS,  J.  (after  stating  the  facts).    Ap- 
pellant's assignments  of  error  and  argument 
are  upon  tbe  theory  that  there  is  not  sufficient 
evidence  In  tbe  record  to  support  tbe  Judg- 
ment against  It.    A  peremptory  Instruction 
having  been  asked,  at  tbe  close  of  all  the 
j  evidence,  directing  a  verdict  for  defendant, 
I  and  said  instruction  having  been  refused,  the 
I  legitimate  field  of  inquiry  in  this  court  is 
.   confined  to  tbe  single  question  whether  there 
was  evidence  tending  to  support  tbe  verdict, 
notwithstanding  tbe  fact  that  appellant,  by 
its  argument  and  assignments,  seeks  to  have 
this  court  weigh  tbe  evidence.    The  weight 
of  tbe  evidence  is  not  a  matter  to  be  con- 
sidered by  this  court  in  cases  of  this  kind. 
Cleveland,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Co.  v.  Homsby,  202  IlL  188,  66  N. 
E.  1052;  McLean  County  Coal  Co.  v.  Simp- 
son, 196  III.  258,  63  N.  B.  626. 

Twelve  witnesses,  besides  appellee,  were 
called  by  plaintiff,  and  gave  testimony  as  to 
the  conditions  existing  at  tbe  time  and  place 
of  tbe  accident  out  of  which  this  suit  grows. 
These  witnesses  were  uninterested  bystand- 
ers and  onlookers.  They  testified  that,  dur- 
ing tbe  time  that  Barber  and  Rowden  were 
sending  off  rockets  and  sbells,  showers  of 
sparks  and  embers  were  falling  around  the 
place;  that  the  boxes  out  of  which  the  fire- 
works were  being  taken  by  Barber  and  Row- 
den were  left  uncovered  and  unprotected;  that 
loose  fireworks  were  taken  out  of  the  boxes, 
and  laid  either  on  the  ground  or  on  the  lids 
of  tbe  boxes,  within  a  few  feet  of  the  point 
where  the  fireworks  were  being  fired.  The 
testimony  of  these  witnesses  was  not  con- 
tradicted. 

On  tbe  question  of  whose  servants  Barber 
and  Rowden  were,  the  evidence  is  conflicting. 
Appellant  contends  that  they  were  in  the  em- 
ploy of  tbe  fireworks  committee;  appellee 
contends  that  they  were  in  the  employ  of  ap- 
pellant.. Mr.  Guthman,  chairman  of  the  fire- 
works committee  and  purchaser  of  the  goods, 
testified,  in  substance,  as  follows:  "I  told 
him  [Mr.  Beech,  assistant  manager  of  tbe  ap- 
pellant company]  that  we  had  corresponded 
with  other  fireworks  companies  and  that  their 
prices  were  about  tbe  same,  and  they  all 
had  said  they  would  send  men  to  take  charge 
of  the  fireworks,  and  that  was  the  reason  I 
was  there,  as  there  were  none  of  us  knew 
anything  about  fireworks,  and  we  wanted 
the  people  to  take  charge  of  tbe  show.  He 
sold  me  tbe  fireworks  and  men  to  take  care 
of  the  show.  I  told  him  he  could  ship  the 
fireworks  to  the  bank,  or  to  the  committee,  or 
to  myself.  I  told  bim  that  if  they  ag^reed  to 
send  down  men  to  fire  off  this  show  I  could 
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almost  promise  him  this  bill.  Beech  replied, 
'All  right,  we  will  do  It.'"  Mr.  Voorhees, 
manager  of  the  appellant  company,  by  bis 
testimony  tended  to  corroborate  the  state- 
ments made  by  Mr.  Gutbman.  Mr.  Voor- 
hees said:  "Mr.  Gutbman  said,  while  our 
prices  were  a  little  higher  than  he  bad  been 
offered  by  a  competitor,  that  they  had  also 
offered  to  send  a  man  to  fire  the  display  free 
of  charge.  If  we  would  do  the  same,  while 
he  could  not  give  the  order  then,  when  he 
got  home  he  would  see  the  committee  and  see 
that  the  order  was  sent  to  us."  On  June 
30th  Gutbman  wrote  appellant  in  regard  to 
some  paper  mortars  which  had  been  charged 
to  him,  dosing  his  letter  as  follows:  "Please 
answer  at  once  when  your  man  will  be  here 
to  take  charge  of  the  fireworks,  as  agreed." 
In  reply  to  this  letter,  appellant  said:  "We 
will  give  you  credit  for  them  [meaning  the 
mortars]  when  they  are  returned.  The  man 
that  comes  down  to  fire  the  show  will  see  to 
returning  them.  We  will  send  two  men  to- 
morrow night,  and  will  report  to  you  early 
Thursday  morning."  The  two  men  who  were 
sent  were  Barber  and  Rowden.  Their  wages 
were  paid  by  appellant;  also  their  expenses, 
hotel  bills,  and  railroad  fare. 

We  deem  it  unnecessary  to  go  into  more 
elaborate  detail  as  to  the  evidence.  We  think 
It  clear  that  the  character  of  the  evidence  is 
such  as  to  render  futile  the  contentions  of 
appellant.  Nor  do  we  think  it  necessary  to 
review  the  authorities  cited  by  appellant's 
counsel.  They  are  applicable  to  cases  where 
one  who  is  the  general  servant  of  another 
Is  loaned  or  hired  by  his  master  to  another 
for  some  special  purpose,  and,  as  we  regard 
them,  are  inapplicable  to  the  case  before  us. 
The  main  case  cited  by  the  appellant  seems 
to  be  that  of  WyUle  v.  Palmer,  137  N.  X. 
248,  83  N.  E.  381,  19  L.  R.  A.  285.  There 
the  men  who  discharged  the  fireworks  were 
sent  by  the  company  to  the  committee,  who 
took  them  to  the  hotel,  paid  their  expenses, 
and  the  committee  not  only  directed  where 
the  display  should  take  place,  but  directed  as 
to  the  time  and  place  of  firing  particular 
pieces,  and  had  a  member  of  the  committee 
on  the  platform  assisting  and  directing  in 
the  discharge  of  the  particular  piece  that 
wrought  the  injury.  In  the  case  at  bar  the 
committee  made  a  contract  for  $223.20.  That 
included  the  cost  of  the  fireworks,  and  the 
service  and  expenses  of  the  men  sent  to 
discharge  them.  The  evidence  shows  that, 
other  than  to  locate  the  stand  where  the  dis- 
play was  to  take  place,  the  committee  exer- 
cised no  acts  in  connection  with  it;  that  ap- 
pellant sent  the  men,  paid  their  wages,  ex- 
penses, and  hotel  bills,  and  the  men  so  sent 
took  charge  .of  and  conducted  the  display. 
We  do  not  think  the  case  of  WyUle  t.  Pal- 
mer, snpra,  applicable  to  or  controlling  un- 
der the  facta  in  the  case  at  bar. 

The  Jury  found  that  Barber  and  Rowden 
were  servants  of  the  appellant,  and  the  Ap- 
pellate Court  reached  the  same  conclusion. 


which  we  think  there  is  not  only  evidence 
tending  to  support,  but  by  the  evidence  is 
clearly  established.  We  do  not  see  how  It 
can  be  seriously  contended  that  there  was 
not  evidence  tending  to  support  pUiintiff's 
case,  and,  as  that  is  the  only  question  we  are 
authorized  to  consider,  the  questions  of  the 
weight  of  the  evidence  and  of  fact  having 
been  conclusively  settled  by  the  Judgment  of 
the  Appellate  Court,  we  find  It  is  our  duty  to 
affirm  the  Judgment  entered  by  the  Appellate 
Court  In  this  case,  and  It  Is  accordingly  so 
ordered. 
Judgment  affirmed. 


(205  la  31C) 

MOMENCB  STONE  CO.  ▼.  TURRELL. 

(Supreme  Court  of  Illinois.     Dec.  16,  1903.) 

MASTER-INJURIES  TO  SERVANT— SAFE  PLACE 
TO  WORK— NOTICE  OF  DEFECT— TO  MASTER- 
TO  SERVANT— ACTIONS— INSTRUCTIONS  —  RE- 
LEASE. 

1.  In  an  action  for  injuries  to  a  servant  caus- 
ed by  a  car  falling  from  the  tracks  on  an  In- 
cline, evidence  that  at  the  place  of  the  accident 
the  rails  were  some  three  inches  nearer  to- 
gether than  the  wheels  of  the  car,  and  that 
four  of  the  ties  nnder  one  rail  were  not  prop- 
erly supported,  was  snfflcient  to  warrant  the 
jury  in  finding  that  defendant  failed  to  provide 
a  reasonably  safe  place  for  plaintiff  to  work. 

2.  In  an  action  for  injuries  to  a  servant  caus- 
ed by  a  car  falling  from  the  tracks  on  an  in- 
cline by  reason  of  the  rails  being  too  close  to- 
gether, evidence  examined,  and  held  sufficient  to 
show  that  the  dangerous  condition  was  not  one 
of  which  plaintiff  had,  or  should  have  had, 
knowledge. 

3.  It  was  the  duty  of  a  master,  where  a  car, 
in  ascending  an  incline,  had  been  but  a  short 
time  before  overturned  at  the  same  place,  to 
ascertain  the  condition  of  the  track  and  the 
surface  of  the  incline  at  that  place,  before  send- 
ing a  servant  there  for  the  purpose  of  replacing 
tbje  car,  and  if,  on  such  investigation,  the  place 
was  found  unsafe  to  advise  the  servant  of  its 
condition  before  he  went  there  to  do  the  work 
of  replacing  tlie  car,  so  that  he  could  assume 
the  risk,  or  not,  at  his  pleasure. 

4.  In  an  action  for  injuries  to  a  servant  caus- 
ed by  the  overturning  of  a  car  on  an  incline,  ev- 
idence examined,  and  held  sufficient  to  warrant 
the  jury  in  finding  that  the  master,  in  the  exer- 
cise of  ordinary  care,  would  have  had  knowl- 
edge of  the  defect  In  the  track  which  caused 
the  injury. 

5.  A  servant,  on  being  directed  by  bis  master's 
manager  to  replace  a  car  which  had  fallen  from 
an  incline,  had  the  right  to  believe  that  bis 
master  had  performed  his  duty,  and  provided 
him  a  reasonably  safe  place  in  which  to  do  the 
work  which  he  was  directed  to  do. 

6.  A  master's  liability  for  a  servant's  in- 
juries Is  fixed  by  evidence  showing  that  the 
place  in  which  the  servant  was  working  was 
not  reasonably  safe;  that  the  master,  in  the 
exercise  of  ordinary  care,  would  have  had 
knowledge  of  the  defects;  and  that  the  servant 
did  not  know  of  the  defects,  and  did  not  have 
eqnal  opportunities  with  the  master  of  knowing 
of  them. 

7.  On  the  issue  of  a  release  given  by  a  serv- 
ant for  injuries,  an  instruction  to  find  for  de- 
fendant if  the  jury  should  find  that  the  "re- 
lease in  question  was  the  act  and  deed  of  the 
servant"  was  properly  refused,  where  there  was 
no  instruction  explaining  the  quoted  language. 

8.  On  the  issue  of  a  release  for  injuries  to  a 
servant,  where  plaintifiTs  evidence  was  that  the 
persona  procuring  the  release  represented  that 
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they_  were  acting  for  fellow  servants  who  were 
raising  a  benefit  for  him,  and  the  release  itself 
showed  that  they  were  acting  for  an  accident 
insurance  company,  which  was  not  otherwise 
shown  to  be  connected  with  the  case,  an  in- 
stniction  for  defendant  that  tlie  causes  of  ac- 
tion would  be  discharged  by  the  release  if  plain- 
tiff signed  the  same  without  any  fraud  on  the 
part  of  defendant  or  those  acting  for  it  in  such 
transaction"  was  properly  denied,  in  tliat  it  as- 
sumed that  the  persons  procuring  the  release 
were  acting  for  defendant. 

Appeal  from  Appellate  Court,  Second  Dis- 
trict. 

Action  by  Prank  Turrell  against  the  Mo- 
mence  Stone  Company.  From  a  Judgment  of 
tbe  Appellate  Court  affirming  a  judgment  for 
plaintiff  (for  opinion,  see  106  111.  App.  160), 
defendant  appeals.    Affirmed. 

This  Is  an  action  of  trespass  on  the  case 
for  personal  injuries,  commenced  In  tbe  cir- 
cuit court  of  Kanl^akee  county  by  Frank  Tur- 
rell, appellee,  against  the  Momence  Stone 
Company,  appellant,  where,  upon  a  trial  be- 
fore a  Jnry,  appellee  was  awarded  damages 
in  the  sum  of  $1,200.  A  motion  for  a  new 
trial  was  overruled.  Judgment  was  entered 
on  the  verdict,  and  appellant  appealed  to  tbe 
Appellate  Court  for  the  Second  District, 
where  the  judgment  of  the  circuit  court  was 
affirmed.  This  appeal  Is  from  that  judgment 
of  affirmance. 

The  errors  relied  upon  by  appellant  for  a 
reversal  in  this  court  are  that  there  is  no 
evidence  tending  to  prove  a  cause  of  action 
against  appellant,  and  that  the  trial  court 
erred  In  refusing  appellant's  fourteenth  In- 
struction. 

The  first  count  of  the  declaration  charges 
that  the  plaintiff  was  employed  by  the  de- 
fendant to  break  stone,  and  that  while  en- 
gaged in  that  work  the  defendant  negligently 
ordered  the  plaintiff  to  go  upon  a  railway 
track  and  replace  a  car  that  had  been  de- 
railed; that  the  defendant  negligently  and 
wrongfully  allowed  said  track  to  be  in  an 
unsafe  condition,  in  this:  that  the  rails  there- 
of were  bent  and  worn,  and  the  ties  loose 
and  broken,  and  the  rails  too  close  together 
to  allow  the  cars  to  pass  over  and  upon 
them;  that,  after  replacing  said  car  upon 
said  track,  and  while  exercising  due  care, 
the  said  car  fell  from  the  track  upon  the 
plaintiff,  because  of  the  defective  condition 
of  tbe  track,  permanently  injuring  the  plain- 
tiff. The  second  count  differs  from  the  first, 
in  that  it  charges  that  the  car  was  drawn 
along  tbe  track  by  means  of  a  cable  control- 
led by  machinery  operated  by  persons  who 
were  not  fellow  servants  of  the  plaintiff; 
that  the  defendant  negligently  permitted  tbe 
cable  to  become  loose  and  give,  causing  the 
car  to  move,  lose  its  balance,  and  fall  from 
the  track  upon  the  plaintiff,  causing  the  in- 
juries. The  third  count  charges  that  the 
manager  of  the  defendant  negligently  ordered 
the  plaintiff  to  go  upon  the  track  and  replace 
the  car,  and  that  while  obeying  such  order 
the  cable  was  loosened,  causing  tbe  car  to 
start  and  fail  from  the  track  upon  the  plain- 


tiff. The  other  four  counts  charge  that  the 
plaintiff  was  ignorant  of  the  dangers  attend- 
ing the  work  which  he  was  ordered  to  do, 
and  that  it  became  the  duty  of  the  defend- 
ant to  warn  him  of  such  dangers,  and  that 
it  was  negligent  in  not  doing  so. 

At  the  close  of  the  plaintiff's  evidence, 
and  again  at  the  close  of  all  tbe  evidence, 
the  defendant  entered  a  motion  to  exclude 
the  evidence  and  to  instruct  the  Jury  to  find 
a  verdict  for  the  defendant,  and  also  sub- 
mitted to  the  court  an  instruction  directing 
the  Jury  to  find  the  defendant  not  guilty. 
The  motion  was  overruled,  and  the  Instruc- 
tion refused  in  each  Instance. 

The  evidence  tends  to  prove  the  following 
facts:  The  Momence  Stone  Company. Is  a 
corporation  engaged  in  excavating  and  crush- 
ing stone  at  Momence,  111.  At  this  place  it 
has  a  stone  quarry,  and  also  a  building  In 
which  the  stone  Is  crushed.  Tbe  quarry  and 
the  house  in  which  the  crushing  is  done,  re- 
ferred to  as  the  "crusher,"  are  connected 
by  a  narrow-gauge  railway  track,  over  whlcTi 
are  run  small  cars,  which  carry  the  atone 
from  the  quarry  to  the  crusher,  and  over 
which  the  empty  cars  are  returned  to  the 
quarry.  Leading  from  the  quarry  to  the 
crusher  Is  an  incline  for  a  distance  of  from 
75  to  100  feet,  the  angle  of  which  is  about 
45  deg.  When  a  car  is  loaded  at  the  quarry. 
It  passes  down  a  slope  to  the  foot  or  heel 
of  this  Incline,  where  a  cable  Is  fastened 
to  the  front  of  the  car,  and  It  is  drawn  up 
the  incline  and  to  the  crusher  by  means  of 
this  cable,  which  is  operated  by  machinery 
In  the  crusher.  Because  of  the  continual  ex- 
cavation of  stone  in  the  quarry,  this  track  is 
shifted,  lowered,  and  changed  on  this  incline 
and  in  the  quarry  every  two  or  three  days, 
and  sometimes  oftener.  The  men  working  at 
the  quarry  make  these  changes  when  ordered 
so  to  do  by  the  manager.  The  plaintiff  was 
injured  December  16,  1899.  at  this  quarry, 
where  he  had  been  employed  about  a  month, 
by  a  car  tipping  or  falling  off  the  track,  on 
the  incline  above  referred  to,  upon  him.  His 
duty  while  at  the  quarry  consisted  In  doing 
any  kind  of  work  which  was  to  be  done 
there.  A  day  or  two  before  the  injury  the 
men  were  ordered  to  change  the  track.  The 
plaintiff  assisted  in  this  work,  but  did  not 
assist  in  any  of  the  work  above  the  heel  of 
the  incline.  His  testimony  Is  that  he  did  not 
work  at  all  on  or  around  the  incline;  that  his 
work  In  changing  ihe  track  on  this  occasion 
was  all  done  out  In  the  field.  The  testimony 
further  shows  that,  during  the  laying  of  the 
track  on  the  incline,  either  Beaie,  the  manager 
of  appellant,  or  Groves,  its  foreman,  was 
present  all  the  time.  The  relaying  of  the 
track  was  completed  about  fire  minutes  be- 
fore noon  on  the  day  of  the  Injury,  at  which 
time  Beale  ordered  the  men  to  load  a  car  and 
nm  it  over  this  track  to  test  the  traclc  From 
the  quarry,  where  the  cars  were  loaded,  to 
the  heel  of  the  incline,  it  appears  there  was  a 
slope,  so  that  a  car  could  be  started  down 
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the  slope,  and  the  momentum  of  the  car 
would  cause  the  car  to  run  up  the  incline 
a  short  distance.  In  accordance  with  this 
order  of  Beale's,  a  car  was  started  down  the 
slope,  and,  without  the  cable  being  attach- 
ed. It  ran  up  the  Incline  for  a  distance  of 

7  or  8  feet,  at  which  point  it  stopped  and 
tipped  over  backwards.  Beale  ordered  the 
plalntUt  to  remove  .the  stone  from  the  car 
and  track  as  soon  as  he  had  eaten  his  dinner. 
Plaintiff  found  the  car,  and  the  stone  which 
had  fallen  out  of  it,  right  at  the  foot  of  the 
incline.  He  remoTed  the  stone  as  directed, 
and  the  car  was  replaced  on  the  track.  Plain- 
tiff then  resumed  work,  breaking  stone  in 
the  quarry.  While  engaged  in  this  work  the 
car  was  reloaded,  and  was  started  toward 
the  crusher.  When  it  reached  the  heel  of  the 
incline  the  cable  was  attached,  and  the  car 
was  drawn  7  or  8  feet  up  the  incline,  when 
the  front  wheels  left  the  track.  Beale  or^ 
dered  the  plaintiff  to  go;  with  others,  and  re- 
place this  car  on  the  track.  Plaintiff,  with 
a  man  named  Jensen,  replaced  the  front 
wheels,  which  were  off,  on  the  track;  and 
plaintiff  looked  to  see  whether  all  the  wheels 
were  properly  on  the  track,  and  observed 
that  they  were.  At  this  time  the  cable  was 
still  attached  to  the  car.  Plaintiff  then  step- 
ped off  the  track,  on  the  west  side  thereof, 
and  started  back  to  his  work  down  the  in- 
cline. After  going  a  short  distance,  he  look- 
ed back,  and  observed  the  car  move  back 
about  a  foot  and  suddenly  stop;  and  then  it 
fell  off  the  track,  on  the  west  side  thereof, 
upon  the  plaintiff,  causing  the  injuries  com- 
plained of  in  this  suit  The  evidence  shows 
that,  in  starting  the  machinery  which  con- 
trols the  cable,  the  cable  is  always  at  first 
loosened,  permitting  a  car  to  go  back  a  short 
distance,  if  on  the  Incline. 

The  evidence  further  tends  to  prove  that 
the  cars  which  were  run  on  this  track  were 
of  29-Inch  gauge;  that  the  rails  for  some 
distance  were  too  close  together;  that  this 
condition  started  about  2%  feet  from  the  heel 
of  the  incline,  and  extended  to  a  point  about 

8  feet  above;  that  there  was  a  Joint  at  the 
first-mentioned  point,  and  that  the  space  be- 
tween the  rails  there  vras  about  8  Inches 
narrower  than  the  space  between  the  wheels 
of  the  cars;  that  this  was  the  narrowest 
place,  and  tiie  space  gradually  widened  as 
it  extended  up  the  incline,  for  about  8  feet, 
at  which  point  the  gauge  was  about  right; 
that  the  gauge  of  the  track  should  be  about 
80  inches,  but  that  in  places  it  was  only 
27  inches;  that  the  effect  of  running  a  car 
over  the  track  at  this  narrow  place  would 
be  that  it  would  not  follow  the  track— It 
would  climb  the  rails;  that  at  a  place  about 
7  or  8  feet  up  the  incline  the  track  was  not 
blocked  for  a  distance  of  4  or  5  ties— it  was 
loose  and  swinging,  and  one  tie  was  not 
spiked  at  all;  that  the  east  ends  of  four  ot 
these  ties  were  on  a  solid  bed,  while  the 
west  ends  bad  nothing  under  them,  and  were 
8^  to  4  Inches  above  the  solid  bed,  and  the 


track  on  that  side  would  be  depressed  by  tbe 
loaded  car  passing  over  it 

The  evidence  further  tends  to  prove  that, 
after  the  injury,  Pitman,  vice  president  of 
the  appellant  company,  and  one  of  Ite  other 
employes,  visited  appellee  at  his  home,  and 
obtained  a  release  from  blm  for  the  injnry 
sustained  by  him  on  the  occasion  above  re- 
ferred to.  The  release,  on  its  face,  is  to  the 
liOndon  Guarantee  &  Accident  Company,  re- 
leasing it  from  all  liability;  but  Pitman  tes- 
tified that  he  informed  appellee  that  it  was 
a  release  to  the  Momence  Stone  C!ompajiy, 
and  that  appellee  signed  it  as  such,  in  con- 
sideration of  $25,  which  was  paid  to  him 
at  the  time  of  signing  the  Instrument.  Ap- 
pellee, however,  testified  that  nothing  was 
said  about  a  release;  that  he  could  not  read, 
and  that  the  paper  was  not  read  to  him;  that 
Pitman  told  him  that  the  men  at  the  quanr 
had  raised  the  money  among  themselves  for 
him,  and  that  they  wanted  Pitman  to  take 
a  receipt  to  show  that  he  had  given  the  mon- 
ey to  appellee;  that  he  signed  it  for  such 
receipt,  and  not  for  a  release  of  his  cause 
of  action  for  the  injuries  sustetned;  and  that 
he  did  not  know  that  it  was  a  release  he  bad 
signed  until  appellant  introduced  it  In  eyi- 
dence  on  the  first  trial  of  this  cause. 

William  J.  Miles  and  F.  J.  Canty,  for  v 
pellant  B.  P.  Harney,  T.  F.  Donovan,  and 
T.  W.  Shields,  for  appellee. 

SCOTT,  J.  (after  stating  the  facta).  There 
Is  evidence  In  this  record,  the  substance  of 
which  appears  in  the  foregoing  stetement, 
from  which  the  Jury  might  reasonably  infer 
that  the  appellant  failed  to  provide  a  rea- 
sonably safe  place  for  the  appellee  to  work 
In,  when  it  sent  him  to  assist  in  putting  the 
car  back  on  the  track  at  the  time  he  received 
the  injury,  and  that  appellant  knew,  or  ought 
to  have  known,  of  the  danger  existing  there 
at  the  time  It  directed  appellee  to  go  there; 
and  the  evidence  also  warrants  the  inference 
that  the  risk  was  not  one  which  appellee  as- 
sumed as  an  incident  of  his  employment. 
The  Jury  might  well  conclude  that  the  dan- 
ger and  the  injury  were  occasioned  by  the 
fact  that  the  rails  were  too  close  together  at 
a  place  on  the  incline  a  few  feet  above  the 
heel  of  the  incline,  and  by  the  fact  that  tour 
ot  the  ties  under  the  west  rail  at  the  same 
place  were  not  properly  supported. 

It  Is  argued  that  appellee,  having  taken 
the  stone  out  of  the  car  when  it  fell  over 
backward  on  the  first  trip,  must  or  ought  to 
have  known  of  the  danger.  The  place  where 
the  stone  was  taken  out  of  the  car  on  that 
occasion  was  at  the  heel  of  the  incline.  AU 
the  knowledge  that  appellee  could  be  rea- 
sonably held  to  have  acquired  from  what  he 
saw  and  what  be  did  at  that  time  whs  that, 
for  some  reason,  which,  no  doubt,  appeared 
to  be  the  sharpness  of  the  incline,  a  loaded 
car,  not  drawn  by  the  cable,  and  to  which 
the  cable  was  not  attached.  If  started  op  the 
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incline  by  momentum  acquired  In  coming 
down  the  slope  leading  to  the  incline,  would 
etop  and  tip  backward.  The  evidence  does 
not  warrant  the  conclusion  that  appellee  bad, 
or  ought  to  have  had,  any  knowledge  that 
the  rails  were  too  close  together,  or  that  the 
west  ends  of  several  of  the  ties  were  unsup- 
ported at  a  place  a  few  feet  above  the  heel 
of  the  incline.  The  injury  was  occasioned 
by  the  car  tipping  over  sldewlse  when  it  was 
attached  to  the  cable,  and  after  it  bad  been 
drawn  several  feet  up  the  slope  by  that 
agency,  and  the  front  wheels,  when  they 
went  off  the  track,  were  7  or  8  feet  further 
up  the  incline  than  the  point  at  which  appel- 
lee bad  removed  the  rock  from  the  track  and 
car  on  the  earlier  occasion.  The  cable  was 
attached  to  the  car  before  it  started  up  the 
Incline  on  the  second  trip,  and  it  was  drawn 
to  the  point  which  it  reached  at  that  time  by 
the  cable.  We  do  not  think,  it  can  be  said 
that  the  dangerous  condition  of  the  place, 
which  resulted  in  appellee's  injury,  was  a 
condition  of  which  he  had,  at  ought  to  have 
had,  knowledge.  On  the  other  hand,  the 
manager  of  appellant  saw  the  overturning  of 
the  car  on  the  first  occasion,  and  saw  that  it 
refused  to  go  up  the  Incline  when  attached 
to  the  cable,  on  account  of  its  being  derailed 
on  the  second  occasion.  Without  making  any 
investigation  In  regard  to  the  condition  of  the 
track  at  the  place  where  the  car  was  derailed, 
he  sent  appellee  there  to  get  It  back  on  the 
track.  It  was  the  duty  of  appellant.  In  the 
exercise  of  ordinary  care,  when  the  car  was 
derailed,  especially  in  view  of  the  fact  that  It 
had  been  overturned  at  or  near  the  same 
place  shortly  before  that,  to  ascertain  the 
condition  of  the  track  and  the  surface  of  the 
Incline  at  that  place  before  sending  appellee 
there  for  the  purpose  of  replacing  the  car,  and 
If,  on  such  investigation,  the  place  was  found 
unsafe,  to  advise  appellee  of  Its  condition  be- 
fore he  went  there  to  do  the  work  of  repla- 
cing the  car,  so  that  he  could  assume  the 
risk,  or  not,  as  be  saw  fit.  Here  the  mas- 
ter, by  Its  manager,  superintended  the  lay- 
ing of  the  track.  Had  the  track  on  the  In- 
cline been  properly  Inspected  after  the  work 
was  done— and  ordinary  care  on  the  part  of 
the  master  required  such  an  inspection— the 
defects  would  have  been  discovered;  and  as 
the  master,  through  the  manager,  exercised 
supervision  over  the  work  of  laying  the  track 
on  the  incline,  its  opportunity  of  learning  of 
the  defects  was  better  than  those  of  the 
servant.  When  appellant's  manager  directed 
appellee  to  replace  the  car,  the  latter  had  the 
right  to  believe  that  appellant  had  perform- 
ed its  duty,  and  provided  him  a  reasonably 
safe  place  in  which  to  do  the  work  it  then 
directed  him  to  do.  Had  appellee  been  di- 
rected to  ascertain  what  the  defect  was,  the 
situation  would  be  different.  The  doctrine 
of  assumed  risk  does  not  apply.  Presuming, 
as  we  must,  that  the  evidence  for  plaintiff  Is 
true.  It  warrants  the  Jury  In  finding,  first, 
that  the  place  was  not  reasonably  safe;  sec- 


ond, that  the  master,  In  the  exercise  of  ordi- 
nary care,  would  have  had  knowledge  of  its 
defects;  thfrd,  that  the  servant  did  not  know 
of  the  defects,  and  did  not  have  equal  oppor- 
tunities with  the  master  of  knowing  of  them. 
The  case  is  therefore  within  the  rule  fixing 
the  master's  liability  which  was  laid  down  by 
this  com-t  in  Lake  Erie  &  Western  Railroad 
Co.  y.  Wilson,  189  111.  89,  59  N.  B.  573. 

It  is  said,  however,  that  the  rule  requiring 
a  master  to  provide  and  maintain  a  safe 
place  for  the  carrying  on  of  his  work  does 
not  apply  where  the  place  Is  being  constant- 
ly changed  by  the  work  there  carried  on.  If 
appellee  had  received  an  injury  at  the  place 
where  be  was  quarrying  stone,  and  where 
the  work  of  blasting  or  otherwise  loosening 
the  stone  and  taking  it  away  constantly  chan- 
ged bis  surroundings,  and  the  injury  had  re- 
sulted from  the  fact  that  the  place  was  un- 
safe, this  argument  would  he  proper  for  our 
consideration;  but  he  was  injured  on  the  in- 
cline, alongside  the  track  of  appellant  This 
track  was  not  being  constantly  changed,  but, 
when  once  put  down,  was  left  in  the  same 
plac-e  for  two  or  three  days,  and  was  not  be- 
ing changed  at  the  time  that  the  Injury  occur- 
red. The  work  of  changing  it  had  Just  been 
completed,  and,  in  the  ordinary  course,  it 
would  not  be  again  changed  for  several  days. 

The  court  properly  refused  to  direct  a  ver- 
dict for  the  defendant. 

Appellant  asked,  and  the  court  refused, 
the  following  instruction:  "The  court  In- 
structs the  Jury  that  one  of  the  defenses  of- 
fered by  the  defendant  in  this  case  is  that 
the  injuries  charged  by  the  plaintiff  in  his 
declaration  to  have  been  received  by  him 
were  fully  released  and  discharged  by  blm. 
If  you  find,  from  the  evidence,  that  the  re- 
lease in  question  was  his  act  and  deed,  then 
it  is  unnecessary  for  you  to  consider  or  de- 
termine to  what  extent  he  was  injured,  or 
what  amounts  of  money,  if  any,  be  expend- 
ed, or  what  time,  if  any,  he  lost,  or  what  pain 
or  suffering,  if  any,  he  endured.  Nor  is  it 
proper  for  you  to  determine  whether  the 
amoimt  paid  him  as  a  consideration  for  the 
execution  of  said  release  was  a  sufficient 
amount.  If  you  believe,  from  the  evidence, 
that  the  release  in  question  was  executed  by 
the  plaintiff  while  he  was  In  the  possession 
of  his  ordinary  mental  faculties,  and  with  a 
full  understanding  of  what  he  was  doing,  and 
without  any  fraud  on  the  part  of  the  defend- 
ant or  those  acting  for  It  in  such  transaction, 
then  all  the  above  causes  of  action  would  be 
discharged  by  said  release."  Appellant  had 
the  right  to  have  the  Jury  Instructed  that  if 
It  appeared  from  a  preponderance  of  the  evi- 
dence that  appellee  had,  for  a  valuable  con- 
sideration, compromised  and  satisfied  his 
claim  against  appellant,  growing  out  of  the 
injury  complained  of,  then  be  could  not  re- 
cover. We  think,  however,  that  the  Instruc- 
tion was  liable  to  mislead  the  Jury.  By  It 
they  would  be  told  that,  If  "the  release  In 
question  was  the  act  and  deed"  of  appellee, 
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It  waB  nnnecessaiy  to  determine  the  extent 
of  Ms  injury  or  the  amount  of  his  damages. 
A  Jury  unlearned  in  law  would  be  very  apt 
to  think  that,  If  the  appellee  signed  the  In- 
strument In  question, .  then  it  would  be  his 
act  and  deed;  and,  without  an  Instruction  ex- 
plaining to  the  jury  the  language  last  above 
quoted,  we  do  not  think  it  was  error  to  re- 
fuse it  Further,  the  last  sentence  of  the 
instruction  assumes  that  those  who  obtained 
the  release  were  acting  for  the  defendant. 
This  was  assuming  a  fact  the  existence  of 
which  was  denied.  The  testimony  of  appel- 
lee indicated  that  these  persons  were  acting 
for  certain  charitably  disposed  individuals 
whose  sympathies  had  been  aroused  by  his 
misfortunes.  The  release  Itself,  which  they 
took  at  the  time,  shows  that  they  were  acting 
for  the  London  Guarantee  &  Accident  Com- 
pany, which  is  not  otherwise  shown  to  have 
had  any  connection  with  the  case.  To  make 
this  assumption  by  the  instruction  was  clear- 
ly wrong.  Germania  Fire  Ins.  Co.  v.  Klewer, 
129  111.  599,  22  N.  E.  489.  The  instruction 
was  properly  refused. 

The  judgment  of  the  Appellate  Court  will 
be  affirmed.    Judgment  affirmed. 


(20B  III.  647) 

MERCHANT  LOAN  &  TRUST  CO.  ▼. 

WELTER. 

(Snprone  Court  of  Illinois.    Dec.  16,  1903.) 

PLEDGE  BY  AOESNT-BONA  FIDES  OF  PLSDOEB- 
NOTEi 

1.  A  pledgee  of  a  note,  taking  it  from  an 
agent  who  had  no  authority  to  pledge  it,  has 
the  burden  to  show,  as  against  the  true  owner 
of  the  note,  that  he  took  it  in  good  faith,  for 
value,  and  before  maturity. 

2.  Where  the  agent  of  the  owner  of  a  note 
extended  it  without  anthority,  and  fraudulently 
transferred  it  to  another,  such  other  acquired  it 
after  maturity. 

Appeal  from  Appellate  Court,  First  District 
Action  by  N.  K.  Welter  against  the  Mer- 
chant Loan  &  Trust  Company.    From  a  Judg- 
ment for  plaintiff,  affirmed  by  the  Appellate 
Court,  defendant  appeals.    Affirmed. 

George  N.  Stone,  for  appellant  James  Hlb- 
ben,  for  appellee. 

WILKIN,  J.  The  appellee  brought  trover 
in  the  Cook  county  circuit  court  against  the 
appellant  to  recover  damages  for  the  conver- 
sion of  a  certain  promissory  note  for  $2,000, 
with  a  credit  thereon  of  $800,  and  a  deed  of 
trust  securing  the  same,  and  certain  interest 
notes,  abstract  of  title,  an  insurance  policy, 
and  papers  relating  to  the  principal  note  and 
deed  of  trust  The  trial  was  before  the  court 
without  a  Jury,  and  judgment  was  given  for 
the  plaintiff  for  $1,469.50.  On  appeal  the  Ap- 
pellate Court  affirmed  the  Judgment,  and  the 
defendant  below  then  took  this  its  further 
appeal  to  this  court. 

The  note  bore  date  March  7,  1882,  and  was 
made  by  Gottlieb  Bender,  payable  to  his  own 
order  five  years  after  date,  and  by  bun  In- 


dorsed.   It  was  secured  by  deed  of  trust  on 
real  estate  executed  by  said  Bender  and  bis 
wife  to  Theodore  H.  Schintz,  trustee.    Scbintz 
was  the  attorney  for  Mary  Ami  Welter,  wbo 
was  the  owner  of  the  notes,  and  for  whom  he 
held  the  note  and  deed  of  trust  and  the  other 
papers  accompanying  the  same,  and  collected 
the  interest    After  the  death  of  Mary  Ann 
Welter,  appellee,  her  son,  became  the  owner 
of  the  note,  and,  shortly  before  it  became 
due,  agreed  with  Bender  that  the  $800  should 
be  paid  on  the  note,  and  the  time  of  payment 
of  the  balance  extended  three  years,  but  that 
new  papers  should  be  drawn.     Welter   and 
Bender  went  to  Schintz's  office  on  March  6, 
1897,  where  the  transaction  was  to  be  com- 
pleted by  preparing  aud  delivering  the  neces- 
sary papers;  but  Bender's  wife  was  not  pres- 
ent to  execute  the  new  deed  of  trust,  and  It 
was  put  off  until  the  next  day.     On  March 
7th  Bender  and  his  wife  went  to  Schintz's 
office  to   pxecute  the  necessary   papers,    but 
Emil  Schlntz,  a  clerk  In  the  office  of  Theo- 
dore H.  Schintz,  and  to  whom  the  latter  bad 
directed  the  parties,  drew  up  an  agreement 
extending  the  old  note  and  deed  of  trust  for 
three  years,  and  Bender  and  his  wife  signed 
It;  but  appellee,  having  gone  to  Indiana,  was 
not  present,  and  did  not  sign  the  agreement. 
At  the  same  time  Emll  Schintz  Indorsed  a  pay- 
ment of  $800  on  the  note,  with  the  statement 
"The    balance,    $1,200,    extended    for    three 
years,    as   per   agreement  attached   hereto," 
which  statement  was  left  unsigned. 

There  is  a  conffict  in  the  evidence  as  to 
what  was  said  by  appellee  and  Emil  Schintz 
on  March  6th,  the  day  before  the  papers  were 
signed;  but  in  so  far  as  it  Is  important  to  the 
decision  of  the  case  In  this  court  it  must  be 
assumed  that  appellee  did  not  consent  to  the 
extension  of  the  old  note  and  deed  of  trust, 
but  that  his  unde'rstanding  and  Instructions 
were  that  new  papers  were  to  be  drawn  for 
the  $1,200,  to  be  paid  after  three  years,  se- 
cured by  a  deed  of  trust  on  real  estate,  as  be- 
fore. On  or  before  March  ICth  appellee  ap- 
plied to  Schintz  for  the  new  papers  which  he 
supposed  had  been  e^cecuted,  but  was  Informed 
by  Emll  Schinbi  that  the  papers  were  in  the 
vault  and  that  he  did  not  have  time  to  get 
them.  Appellee  then  stated  that  be  ought  to 
have  something  to  show  for  them,  and  Emil 
Schintz  gave  appellee  this  receipt:  "Received 
of  Nicholas  K.  Welter  note  of  Gottlieb  Ben- 
der for  balance  of  twelve  hundred  dollars  ($1,- 
200).  Theodore  H.  Schintz,  by  E.  H.  S." 
Appellee  never  succeeded  In  getting  bis  pa- 
pers from  Schintz,  although  he  asked  for 
them  several  times,  but  was' put  off  with  ex- 
cuses. Theodore  H.  Schintz  was  Indebted  to 
the  appellant  company  upwards  of  $25,000, 
and  in  June,  1897,  pledged  appellee's  paper, 
together  with  other  collaterals,  to  the  com- 
pany, in  lieu  of  other  notes  which  he  with- 
drew, to  secure  his  debt  to  the  company. 
The  company's  cashier  testified  that  he  re- 
ceived with  the  note  the  extension  agreement 
and  deed  of  trust  and  accompanying  papers. 
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without  any  knowledge  tliat  appellee  had  any 
interest  In  them,  or  that  Schlntz  was  not  the 
owner  of  them.  The  papers  themselves  con- 
tained nothing  showing  who  owned  them,  the 
deed  of  trust  showing  only  that  Theodore  H. 
Schlntz  was  the  trustee;  but,  without  any  ex- 
tension of  them,  they  were  overdue  when 
Schlntz  pledged  them  to  appellee.  The  legal 
title  was  not,  and  did  not  appear  to  be,  in 
Schlntz;  hence  the  case  of  T.  M.  C.  A.  Gym- 
nasium Co.  T.  Rockford  Nat.  Bank,  179  111. 
509,  54  N.  E.  297,  46  L.  R.  A.  753,  70  Am. 
St.  Rep.  135,  is  not  an  authority  favoring  ap- 
pellant; but  the  case  of  Hide  &  Leather  Bank 
V.  Alexander,  184  III.  416,  56  N.  B.  809,  is 
practically  on  all  fours  with  this  case,  and  is 
decisive  of  it.  There,  as  here,  the  note  was 
fraudulently  pat  in  circulation;  and  we  held 
It  devolved  on  the  pledgee  or  holder  to  show 
that  it  took  the  paper  in  good  faith,  for  value, 
before  maturity.  In  the  usual  course  of  busi- 
ness. The  extension  agreement  not  having 
been  sighed  by  appellee,  but  having  been 
made  only  by  the  Benders,  and  without  his 
consent,  the  time  of  payment  of  the  note  was 
not  extended,  but,  as  before  said,  It  was  past 
due  when  appellant  took  it 

Counsel  for  appellant  has  argued  the  case 
upon  the  facts  as  well  as  the  law,  but,  as  all 
controverted  questions  of  fact  have  been  de- 
cided in  favor  of  appellee  by  the  Appellate 
Court,  we  need  not  follow  him  in  his  discus- 
fdon  any  farther  than  Is  deemed  necessary  to 
a  clear  presentation  of  the  case.  Indeed,  we 
might  well  have  refused  to  consider  the  ques- 
tions of  law  discussed,  because  no  ruling  of 
the  court  -  in  refusing  to  hold  appellant's 
propositions  as  law  in  the  decision  of  the  case 
Is  pointed  out  in  appellant's  brief  and  argu- 
ment. ■  Appellee  submitted  no  propositions, 
and  appellant  should  have  pointed  out  some 
one  or  more  submitted  by  it  which  the  court 
erroneously  refused  to  hold.  We  have,  how- 
ever, considered  the  case  upon  its  merits,  and 
reached  the  conclusion  that  no  error  of  law 
was  committed. 

The  judgment  will  therefore  be  affirmed. 
Judgment  affirmed. 


(20e  111.  348) 

CICHOWICZ  T.  INTERNATIONAL  PACK- 
ING CO. 
(Supreme  Court  of  Illinois.    Dec.  16,  1903.) 

MASTER  AND  SBRVANT— INJURY— ASSUMPTION 
OF  RISK. 

1.  Where  an  employ^  in  a  packine  house  bad 
been  thoroughly  familiar  for  several  years  with 
the  condition  of  a  catch-basin  and  its  lids,  and, 
without  any  order,  attempted  to  pass  over  it, 
when  he  might  have  gone  a  safer  way,  he 
assumed  the  risk  of  his  injury  from  falling  Into 
the  basin,  though  it  was  possible  for  the  em- 
ployer to  nave  furnished  safer  appliances. 

Appeal  from  Appellate  Court,  First  Dis- 
trict 

Suit  by  John  Cichowlcz  against  the  Inter- 
national Packing  Company.  From  a  Judg- 
ment Of  the  Appellate  Court  (107  III.  App. 


284)  reversing  a  judgment  of  the  superior 
court  In  favor  of  the  plaintUt,  he  appeals. 
Affirmed, 

David  K.  Tone  and  H.  M.  Ashton,  for  ap- 
pellant Frank  J.  Oanty  and  Americus  B. 
Melville,  for  appellee. 

CARTWRIGHT,  J.  Appellant  fell  Into  a 
catch-basin,  containing  hot  water  and  grease, 
in  the  packing  house  of  appellee.  In  the  city 
of  Chicago,  in  which  he  was  employed.  He 
was  scalded,  and  brought  this  suit  in  the 
superior  court  of  C!ook  county  to  recover  his 
damages,  charging  appellee,  In  the  various 
counts  of  bis  declaration,  with  negligently 
removing,  or  permitting  to  be  removed,  the 
lids  or  coverings  from  the  catch-basin,  and 
permitting  it  to  remain  open;  with  failing 
to  inspect  the  premises  for  the  purpose  of 
seeing  that  the  catch-basin  was  properly  cov- 
ered; and  with  permitting  it  to  remain  un- 
guarded and  without  a  cover.  Appellee 
pleaded  the  general  Issue. 

Appellant  was  the  only  witness  to  the  ac- 
cident, and  testified  on  the  trial  that  he  had 
worked  in  the  packing  bouse  six  or  seven 
years;  that  the  catch-basin  vras  four  by  five 
feet  in  dimensions,  and  about  three  feet  deep; 
that  it  was  partially  covered  by  boards  or 
lids  about  a  foot  wide— one  on  the  south  side, 
and  one  on  the  north  side— and  between  these 
there  was  an  open  space;  that  one  of  his 
duties  was  to  skim  from  the  catch-basin  the 
grease,  which  was  put  in  barrels  standing 
near  by;  that,  when  skimmiug  the  grease 
off  the  surface  of  the  water,  he  took  the  lids 
off,  and,  after  skimming,  replaced  them,  but 
the  place  in  the  middle  was  always  open; 
that,  during  the  six  years  he  had  worked 
there,  he  had  gone  across  the  catch-basin  five 
or  six  times  a  day;  that  at  the  time  of  the 
accident  there  were  small  electric  lights,  and 
there  was  a  good  deal  of  steam,  and  that  he 
walked  over  the  catch-basin,  and,  in  attempt- 
ing to  step  over  the  open  center  to  the  board, 
which  was  further  south,  the  board  tilted, 
and  be  fell  in.  There  was  another  way  to 
go  to  the  vat  which  was  not  dangerous.  He 
obtained  a  verdict  and  Judgment  and  the 
Judgment  was  reversed  by  the  Appellate 
Court  for  the  First  District 

The  Appellate  Court  Incorporated  in  its 
Judgment  the  following  finding  of  facts: 
"The  court  finds  that  for  years  prior  to  the 
time  of  the  accident  the  defendant  in  error 
knew  and  was  thoroughly  familiar  with  the 
condition  of  the  catcb-basin  in  question,  and 
its  lids  or  covers,  and  that  without  any  or- 
der or  direction,  and  without  any  necessity 
therefor,  he  attempted  to  pass  over  said 
catch-basin,  and  that  he  voluntarily  assumed 
the  risk  of  the  condition  of  the  catch-basin, 
and  of  its  lids  or  covers,  and  of  passing 
over  the  catch-basin."  From  the  Judgment 
of  the  Appellate  Court  this  appeal  was  pros- 
ecuted. 

Counsel  for  appellant  understand  that  the 
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fiudlng  of  facts  by  the  Appellate  Court  is 
binding  upon  us,  and  that  we  can  only  decide 
whether  the  law  was  correctly  applied  by 
that  court  to  the  facts  as  found;  but  they 
contend  that  the  court  erred  in  Its  applica- 
tion of  law  to  such  facts,  for  the  following 
reasons:  The  Judgment  contains  no  finding 
that  appellant  was  guilty  of  any  want  of 
ordinary  care  for  his  own  safety,  or  that  he 
knew  and  appreciated  the  danger  to  which 
be  was  exposed  by  reason  of  the  condition 
of  the  catch-basin,  which  the  court  found 
that  be  knew  and  was  familiar  with,  and  it 
is  contended  both  of  these  facts  were  neces- 
sary to  defeat  the  action.  Ttie  argument  is 
that,  Inaslnuch  as  the  evidence  tended  to 
show  the  appellee  to  be  guilty  of  negligence, 
appellant  did  not  assume  any  risk  occasion- 
ed by  such  negligence  unless  he  was  guilty 
of  a  want  of  ordinary  care  for  liis  own  safe- 
ty, and  that,  although  he  knew  of  the  condi- 
tion of  the  catch-basin,  and  of.  the  defect  in 
the  place  where  he  was  working,  he  did  not 
assume  the  risk,  unless  he  knew,  or  in  the 
exercise  of  ordinary  care  could  have  known, 
of  the  danger  to  which  he  was  thereby  ex- 
posed. 

It  is  the  long-established  and  often-repeat- 
ed rule  of  law  tliat  every  person  may  choose 
his  own  appliances,  and  conduct  his  business 
in  bis  own  way,  provided  he  does  not  violate 
the  law  of  the  land,  although  another  method 
and  other  appliances  might  b%  less  hazard- 
ous; and  if  a  servant,  knowing  the  liazards 
of  his  employment  as  the  business  is  conduct- 
ed, Is  injured  while  engaged  therein,  he  can- 
not maintain  an  action  against  his  master  for 
the  injury  merely  on  the  ground  that  there 
was  a  safer  mode  in  which  the  business 
might  have  been  conducted.  A  servant  who 
knows  that  there  are  dangerous  defects  on 
premises  where  he  works,  and  does  not  make 
complaint,  and  ask  for  repairs  or  improve- 
ments necessary  for  his  safety,  assumes  the 
risk  involved,  whether  he  acquires  the  knowl- 
edge before  he  enters  the  service  or  after- 
ward. In  either  case  he  cannot  continue  in 
the  employment  and  encounter  the  dangers 
without  complaint,  or  any  assurance  of  safe- 
ty or  promise  to  repair  or  remedy  the  de- 
fect, and,  in  case  of  injury,  hold  his  master 
liable.  Camp  Point  Mfg.  Co.  v.  Ballon,  71 
111.  417;  Simmons  v.  Chicago  &  Tomah  Rail- 
road Co.,  110  111.  340;  Herdman-Harrison 
Milling  Co.  V.  Spehr,  145  111.  329,  33  N.  E. 
944;  Swift  &  Co.  v.  O'Neill,  187  111.  337,  58 
N.  B.  41C;  Bailey  on  Master's  Liability  for 
Injuries  to  Servants,  197;  1  Shearman  & 
RedSeld  on  Law  of  Negligence  (4th  Ed.)  g 
209.  In  Browne  v".  Slegel,  Cooper  &  Co.,  191 
111.  226,  60  N.  E.  815,  it  was  said  that  even 
if  the  master  failed  in  Ms  duty  to  furnish 
the  servant  a  place  ordinarily  safe  in  which 
to  work,  and  there  are,  to  the  knowledge  of 
the  servant,  defects  wliich  render  their  use 
hazardous,  be  Is  held  to  have  assumed  the 
risk,  for  he  cannot  go  on,  with  knowledge 
of  the  danger,  without  complaint,  until  he 


is  injured,  and  then  hold  the  master  liable. 
This  rule  does  not  depend  upon  the  care  or 
want  of  care  of  the  servant,  but  grows  oat 
of  the  contract  of  employment  or  continn- 
ance  In  the  service  with  knowledge  of  the 
defect  aM  without  objection.  Chicago  &, 
Eastern  Illinois  Railroad  Co.  v.  Heerey,  20S 
111.  492,  68  N.  E.  74;  Cooley  on  Torts,  541. 

In  another  sense,  the  servant  does  not  as- 
sume the  risks  arising  from  the  negligence  of 
the  master.  The  master  assumes  the  obliga- 
tion of  exercising  ordinary  care  that  the  busi- 
ness, by  the  method  adopted,  and  the  build- 
ings, machinery,  and  appliances  In  use,  shall 
not  cause  injury  to  a  servant  who  is  guilty 
of  no  neglect  of  prudence  on  his  part  The 
master  may  be  liable  for  Iiis  own  negligence 
in  exposing  the  servant  to  dangers  of  'n-hicb 
he  did  not  know,  and  which  he  had  no  reason 
to  look  for,  or  in  neglecting  to  use  ordinary- 
prudence  in  Inspecting  and  discovering  de- 
fects, where  machinery  or  appliances  are  lia- 
ble to  become  defective,  or  In  negligently  or- 
dering the  servant  into  danger.  The  servant 
does  not  assume  the  risks  arising  from  such 
acts  of  negligence,  and  may  recover  for  an 
Injury  resulting  therefrom  if  he  has  not  been 
guilty  of  any  want  of  ordinary  care  on  lUs 
own  part  In  Chicago  &  Alton  Railroad  Co.  v. 
House,  172  111.  601,  50  N.  E.  151.  the  cause 
of  danger  was  unknown  to  the  servant,  and 
resulted  from  negligence  of  the  master.  In 
Western  Stone  Co.  v.  Muscial,  196  111.  382, 
63  N.  E.  664,  8S  Am.  St  Rep.  325,  there  was 
evidence  of  an  order  by  the  foreman  to  work 
in  a  dangerous  place,  and  the  servant  obeyed 
the  command.  The  question  was  whether 
the  servant  was  guilty  of  negligence,  or 
whether  be  acted  as  a  reasonably  prudent 
person  would,  in  view  of  the  command  and 
the  duty  of  obedience.  In  Swift  &  Co.  v. 
O'Neill,  supra,  there  was  a  promise  to  rem- 
edy the  defect  complained  of,  and  in  such 
a  case  the  servant  is  only  barred  by  his  own 
contributory  negligence.  If  the  risk  is  no 
greater  than  that  under  which  a  prudent 
person  would  continue  the  employment  be 
may  recover  in  case  of  injury.  Where  the 
question  Is  one  of  negligence  on  the'  part  of 
the  servant  then  the  rule  is  that  he  must 
not  only  know  of  the  defect,  but  know  that 
it  renders  the  employment  dangerous.  Un- 
ion Show  Case  Co.  v.  Blindaner,  175  111.  325. 
51  N.  E.  709;  Chicago  &  Eastern  Illinois 
Railroad  Co.  v.  Knapp,  176  111.  127,  52  X.  E. 
927.  No  such  question  is  Involved  in  this 
case.  The  condition  of  the  catch-basin  and 
its  covers  bad  been  the  same  during  his  long 
employment,  and  the  finding  of  the  Appellate 
Court  Is  that  for  years  prior  to  the  accident 
he  knew  and  was  entirely  familiar  with  thu 
condition  of  the  catch-basin  and  its  lids  or 
covers,  and,  without  any  order  or  direction 
or  any  necessity,  attempted  to  pass  over  it. 
To  say  that  the  servant  assumes  no  risks 
except  such  as  cannot  be  obviated  by  the 
adoption  of  reasonable  measures  of  precau- 
tion by  the  master  is  to  abolish  the  doctrine 
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altosetber.  TTnder  sacb  a  rule  the  master 
Is  liable  in  every  case  where  he  has  been 
negligent,  although  the  servant  knows  of  the 
danger,  and  voluntarily  encounters  It  without 
objection;  and,  U  the  master  has  been  guilty 
of  no  negligence,  he  has  a  complete  defense, 
regardless  of  any  question  of  the  assumption 
of  rlslc  by  the  servant  Counsel  do  not  con- 
tend  that  the  doctrine  of  assumed  risk  has 
been  abolished,  but,  In  effect,  insist  that  ev- 
ery case  is  excepted  from  its  operation.  The 
facts  found  in  the  Appellate  Conrt  are  con- 
clusive against  the  right  to  recover. 

The  Judgment  of  the  Appellate  Court  la  af- 
firmed.   Judgment  affirmed. 


(106  ni.  142) 

VILLAGE   OF   BU8SELLVILLB    et   aL   v. 
PURDY  et  al. 

(Supreme  Oonrt  of  Illinois.     Dec.  16,  1808.) 

VILLAOaS  —  TAXSa  —  APPROPRIATION    ORDI- 
NANCE—CERTIPISD  COPY— FAILURE  TO 
FILE- -CORRECTION   OF   ERRORS. 

1. 'Where  a  Tillage  clerk  failed  to  transmit  a 
"certified  copy"  of  the  village  ordinance  levy- 
ing the  village  tax  for  a  particalar  year  to  the 
connty  clerk,  as  required  by  Hurd's  Rev.  St. 
1901,  c.  24,  par.  Ill,  the  county  clerk  was  with- 
»nt  aothorlty  to  extend  the  tax  levied. 

2.  Where  in  a  suit  to  restrain  the  collection 
of  a  village  tax  it  appeared  that  the  village  clerk 
had  deposited  with  the  connty  clerk  the  orig- 
inal appropriation  ordinance  Inrtead  of  a  certi- 
fied copy  thereof,  as  required  by  Hnrd's  Rev. 
St.  1001,  0.  24,  par.  Ill,  and  the  village  clerk 
as  a  witness  testified  that  he  intended  to  send, 
tte  tax-levy'  ordinance  to  the  county  clerk,  but 
made  a  mistake  and  sent  the  wrong  ordinance, 
whereupon  counsel  for  the  village  asked  that 
the  witness  "correct  bis  mistake  as  village 
clerk,"  as  authorized  by  Hurd's  Rev.  St.  1901, 
c.  120,  {  191,  the  application  was  properly  de- 
nied for  insufficiency,  and  because  tliere  was 
nothing  to  show  that  a  "copy"  of  the  levy  ordi- 
nance had  been  filed  with  the  county  clerk 
which  could  be  amended. 

Appeal  from  Circuit  Court,  Lawrence  Coun- 
ty;  P.  A.  Pearce,  Judge. 

BUI  by  'William  Purdy  and  others  against 
the  village  of  RussellvlUe  and  others  to  re- 
strain the  collection  of  a  tax.  From  a  de- 
cree in  favor  of  plaintiffs,  defendants  ap- 
peal.   Affirmed. 

Gee  &  Barnes,  for  appellants.  W.  F.  Fos- 
ter, for  appellees. 

SCOTT,  J.  Paragraph  89  of  chapter  24  of 
Hurd's  Revised  Statutes  of  1901  provides  that 
the  boards  of  trustees  in  villages  shall,  with- 
in the  first  quarter  of  each  fiscal  year,  pass 
an  appropriation  ordinance,  appropriating 
such  sums  as  may  be  deemed  necessary  to 
defray  the  necessary  expenses  and  liabilities 
of  the  village.  Paragraph  111  of  the  same 
chapter  requires  the  board  of  tirustees,  on 
or  before  the  third  Tuesday  of  September  of 
each  year,  to  ascertain  the  total  amount  of 
appropriations  for  corporate  purposes  which 
Is  to  be  collected  from  the  tax  levy  of  that 
fiscal  year,  and,  by  an  ordinance,  to  levy  the 
amount  ao  ascertained  upon  the  property  sub- 


ject to  taxation  within  the  village.  The  same 
section  requires  that  a  certified  copy  of  such 
ordinance  shall  be  filed  with  the  county 
clerk,  who  shall  extend  the  tax  levied  by  the 
ordinance.  The  president  and  board  of  true- 
tees  of  the  village  of  RussellvlUe,  in  Law- 
rence county,  passed  the  appropriation  ordi- 
nance, as  contemplated  by  statute,  within 
the  first  quarter  of  the  fiscal  year  1899,  and 
thereafter,  within  the  time  prescribed  by 
statute,  passed  an  ordinance  levying  a  tax  to 
meet  the  amount  of  the  appropriation.  The 
Tillage  clerk  deposited  with  the  county  clerk 
what  appears  to  be  the  original  appropria- 
tion ordinance.  No  certificate  was  attached. 
No  other  document  of  any  kind  was  filed 
with  the  connty  clerk  for  the  purpose  of  au- 
thorizing him  to  extend  the  tax  levied.  He, 
however,  extended  the  amount  of  the  appro- 
priation ordinance  as  a  village  tax.  Appel- 
lees filed  their  bill  In  the  circuit  court  of 
Lawrence  county  stating  the  facts  as  above, 
except  they  denied  the  passage  of  the  ordi- 
nance levying  the  tax,  and  averred  that  the 
county  clerk,  without  any  authority  of  law, 
extended  the  village  tax  against  the  com- 
plainants in  the  bill,  and  prayed  an  Injunc- 
tion against  the  collector  of  taxes  restraining 
him  from  collecting  that  tax  from  the  com- 
plainants. The  village  was  also  made  a  de- 
fendant. A  temporary  injunction  was  issued. 
At  the  May  term,  1900,  of  the  circuit  court 
of  that  county,  the  defendants  answered, 
trial  was  had,  and  a  decree  was  entered  per- 
petually enjoining  the  collection  of  the  tax. 
The  defendants  appealed  to  this  conrt 

In  the  absence  of  a  certified  copy  of  the 
ordinance  levying  the  tax,  the  county  clerk 
was  without  authority  to  make  the  extension. 
The  certificate  of  the  levy  of  the  tax  is  Juris- 
dictional. People  V.  Chicago  &  Northwest' 
ern  Railway  Co.,  183  III.  311,  55  N.  B.  682; 
Indiana,  Decatur  &  Western  Railway  Co.  ▼. 
People,  201  111.  351,  66  N.  E.  293. 

On  the  trial  In  the  court  below  the  village 
clerk  of  RussellvlUe  testified  that  be  Intended 
to  send  the  tax-levy  ordinance  to  the  county 
clerk,  but  made  a  mistake  and  sent  the  wrong 
ordinance.  Counsel  for  appellants  then  said, 
"Then  we  will  ask  this  gentleman  to  correct 
his  mistake  as  village  clerk."  The  chancellor 
said,  in  response  to  this  offer,  "It  is  too 
late  now,"  and  this  action  of  the  court  Is  as- 
signed as  error,  and  it  is  urged  that  the 
course  which  appellants  sought  to  follow  In 
the  court  below  was  authorized  by  section 
191  of  chapter  120,  Hurd's  Rev.  St  1901,  pro- 
viding that  the  omission  or  defective  act  of 
any  ofl^icer  connected  with  the  assessment  or 
levying  of  the  tax  may  be,  in  the  discretion 
of  the  court,  corrected,  supplied,  and  made 
to  conform  to  law  by  the  court,  or  by  the 
I)er8on  (In  the  presence  of  the  court)  from 
whose  neglect  or  default  the  same  was  oc- 
casioned. We  think  the  action  of  the  court 
below  was  proper.  Waiving  other  objections, 
it  does  not  appear,  from  the  request  made, 
precisely  what  the  defendants  sought    The 
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witness  said  he  sent  the  wrong  ordinance; 
that  he  Intended  to  send  the  taz-Iery  ordi- 
nance. This  would  not  have  been  a  compli- 
ance with  the  law,  as  he  should  hare  sent  a 
certified  copy  of  that  ordinance.  The  re- 
quest was  that  he  be  permitted  to  correct 
his  mistake,  which  evidently  would  have 
meant  the  substitution  of  one  ordinance  for 
the  other.  Nothing  which  purported  to  be  a 
copy  of  the  levy  ordinance  had  been  filed 
with  the  county  clerk,  and  there  was  there- 
fore nothing  to  amend. 

The  decree  of  the  circuit  court  of  Lavreence 
county  is  In  accordance  with  the  law,  and 
will  be  affirmed.    Decree  affirmed. 


(MB  111.  626) 

WHITE  et  al.  V.  KILMARTIN  et  al. 

(Supreme  Court  of  Illinois.     Dec.  16,  1903.) 

WILLS— VACATION— MINOR  HEIRS-GUARDIAN 
AD  LITEM— FAILURE  TO  APPOINT. 
1.  Where,  in  a  suit  to  set  aside  a  will,  certain 
minor  heirs  would  be  entitled  to  a  share  of  the 
estate  if  the  will  was  declared  void,  it  was  re- 
versible error  for  the  court  to  take  their  default 
for  failure  to  appear,  without  appointing  a 
guardian  ad  litem  to  defend  them. 

Error  to  Superior  Court,  Cook  County. 

Bill  by  Bridget  White  and  others  against 
Jerome  Kil^iartin  and  others.  From  a  de- 
cree In  faror  of  defendants,  plaintiffs  bring 
error.    Reversed. 

Charles  E.  Hamill,  for  defendants  in  error. 
John  C.  King  and  W.  J.  King,  for  plaintlfls 
in  error. 

RICKS,  J.  This  case  comes  to  this  court 
upon  a  writ  of  error  to  review  the  record 
made  in  the  superior  court  of  Cook  county, 
where  a  decree  was  entered  dismissing  a  bill 
filed  to  contest  the  will  of  Catherine  Healy, 
deceased.  "Various  errors  are  assigned  of 
record,  but,  taking  the  view  we  do  of  the 
case,  it  is  not  necessary  to  discuss  but  the 
one  in  reference  to  the  omission  of  the  court 
to  appoint  a  guardian  ad  litem  for  the  In- 
fant defendants,  as,  in  our  judgment,  it  is 
fatal  to  the  decree  dismissing  the  bill. 

The  bill  sets  up  the  fact  that  Catherine 
Healy,  during  her  lifetime,  was  married 
twice;  that  her  first  husband,  John  Pren- 
dergast,  died  In  June,  1865;  that  of  said  mar- 
riage there  was  bom  one  child  only,  who  died 
in  infancy;  that  the  second  husband  of  Cath- 
erine Healy  was  Bryan  Healy;  that  there 
was  no  issue  of  said  second  marriage,  and 
that  the  husband  and  father  of  said  Cath- 
erine Healy  are  long  since  dead;  that  said 
Catherine  Healy,  deceased,  left,  her  surviv- 
ing, several  heirs,  among  whom  are  John 
Kilmartin,  Mary  Kilmartiu,  and  Jerome  Kil- 
martin,  who  are  all  minors,  and  who  are 
the  children  and  only  heirs  at  law  of  Marie 
Kilmartin,  deceased,  who  was  the  only  child 
and  heir  at  law  of  John  Ryan,  deceased,  the 
oldest  brother  of  said  Catherine  Healy.  The 
bill  alleges  that  the  above-named  defendants 


are  minors  and  heirs  at  law  of  Catberine 
Healy.  The  allegation  in  regard  to  minor- 
ity Is  supported  by  the  testimony.  At  a  term 
of  the  court  previous  to  the  trial  of  the  cause 
the  three  Kilmartin  heirs  were  defaulted, 
with  other  defendants  not  answering. 

The  will  in  question  bequeathed  the  prop- 
erty disposed  of  as  follows: 

"Second.  I  give  and  bequeath  to  my  slater, 
Bridget  White,  the  sum  of  $200  In  cash. 

"Third.  I  give  and  bequeath  all  the  bal- 
ance of  my  property,  real,  personal  or  mixedi. 
of  whatever  kind  and  wheresoever  situated, 
to  my  stepdaughter,  Kate  Flanagan,  IDella 
Reefe,  my  grandnlece,  Ellen  Cahill,  wife  of 
Michael  Cahill,  and  Peter  Olynn,  equally,  it 
being  my  intention  that  each  of  said  par- 
ties shall  have  an  equal  quarter  of  my  es- 
tate; the  interest,  however,  devised  and  be- 
queathed to  Kate  Flanagan,  my  stepdaugh- 
ter. Is  to  be  a  life  Interest;  that  on  her  death 
said  quarter  interest  shall  go  to  her  two  clill- 
dren,  Marie  Flanagan  and  Joseph  Flanagan, 
equally." 

Ellen  Cahill  was  the  only  devisee  that  was 
an  heir  at  law  of  the  testatrix.  The  Kilmar- 
tin heirs  were  entitled  to  a  one-stxth  inter- 
est in  the  estate,  which  was  valued  at  $13,- 
000,  had  the  will  been  declared  void,  and  are 
now  Joining  with  the  complainants  below  in 
suing  out  this  writ  of  error;  and  the  Kilmar- 
tin minors  assign  the  failure  of  the  chancel- 
lor to  appoint  a  guardian  ad  litem  to  defend 
them,  and  the  taking  of  their  default,  as  for 
error. 

We  have  repeatedly  held  that  it  Is  re- 
versible error  to  neglect  to  appoint  a  guard- 
ian ad  litem  for  Infants.  Counsel  for  de- 
fendants in  error  cites  authorities  to  support 
his  contention  that  the  error  does  not  render 
the  judgment  void,  but  only  voidable,  and 
that  a  motion  to  set  aside  the  decree  in  the 
trial  court  was  the  proper  method  of  proce- 
dure in  this  case;  but  all  the  authorities  cit- 
ed are  where  the  attack  on  the  decree  of 
the  trial  court  was  collateral.  And  we  have 
repeatedly  held  that,  where  a  guardian  ad 
litem  Is  appointed  whose  Interests  are  in  any 
manner  hostile  to  the  Interest  of  the  minor, 
such  appointment  is  reversible  error.  In 
this  case  the  decree  of  the  lower  court  dis- 
missing the  bill  was  certainly  hostile  to  the 
Interests  of  the  Kllmartlns,  and  we  would  be 
reversing  a  well-established  rule  to  permit 
such  a  decree  to  stand.  In  the  case  of  Hall 
V.  Davis,  44  111.  404,  this  court  said  (page 
498):  "In  the  case  of  Peak  v.  Shasted,  21 
111.  137  [74  Am.  Dec.  83],  it  was  held  that  a 
minor  could  only  appear  to  defend  a  suit  by 
guardian,  and  that  the  plaintiff  should,  in 
case  a  minor  defendant  failed  to  so  appear, 
have  a  guardian  ad  litem  appointed  to  make 
defense.  It  was  also  held  that,  if  a  minor 
defendant  should  appear  In  person  or  by  at- 
torney, it  would  be  error  In  fact,  which  may 
be  assigned  in  the  court  rendering  the  judg- 
ment; also  that  a  judgment  or  decree  against 
a  minor  without  a  guardian  may  be  set  aside. 
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on  motion,  In  the  court  tendering  It,  and  let 
sucb  defendant  in  to  plead.  In  that  case  the 
application  ■was  made  to  the  court  on  motion, 
and  we  said  that  such  practice  was  regular. 
In  this  case  it  appears  by  the  petition  tbat 
no  appearance  was  entered  by  Mary  J.  Da- 
vis, either  in  person,  by  guardian,  attorney, 
or  other-wise,  nor  does  any  such  appearance 
appear  from  the  record  in  the  cause.  It  ap- 
pears from  the  petition,  verified  by  the  oath 
of  the  petitioner,  tliat  she  was  a  minor  when 
all  of  these  proceedings  were  had,  and  tbat 
her  rights  wei-e  not  protected  in  the  decree 
of  the  court.  This,  then,  brings  this  case 
within  Peak's  Case.  The  court  below  should 
have  allowed  the  petition,  and  let  Mary  J. 
Hall  In  to  defend  the  suit,  and,  on  a  final 
hearing,  have  rendered  such  a  decree  as 
should  be  required  by  the  case  made  by  the 
parties." 

The  decree  of  the  superior  court  of  Oook 
county  is  reversed,  and  the  cause  is  remand- 
ed to  tbat  court  for  such  further  action  as 
may  be  desired,  not  inconsistent  with  this 
opinion.   Beversed  and  remanded. 


(206  ni.  $18) 
CHICAGO  CITY  RT.  CO.  t.  CARROLL. 
(Supreme  Court  of  Illinois.    Dec.  16,  1903.) 

CARRIERS-STREET  RAILROADS— PASSENGERS 
—INJURIES  —  COMPLAINT  —  ALLEGATIONS  OP 
NEGLIGENCE— PROOF— RES  IPSA  LOQUITUR— 
EVIDENCE  —  WITNESSES  —  CROSS-EXAMINA- 
TION— TRIAL— ORDEK  OF  PROOF— DISCRETION 
—  INSTRUCTIONS  —  APPEAL  —  OBJECTIONS  — 
EXCEPTIONS  —  SUPREME  COURT  —  JURISDIC- 
TION—QUESTIONS REVIEWABLE. 

1.  Where  plaintiff  was  injured  by  the  fall  of 
a  trolley  pole  while  he  was  {jassine  from  one 
street  car  to  another  at  a  junction  point,  and  his 
evidence  that  he  had  a  transter,  and  that  of  his 
son  that  a  transfer  was  taken  from  liis  pocket 
when  he  was  brought  home  after  the  injury, 
was  not  contradicted,  the  fact  that  the  transfer 
itself  was  not  offered  in  evidence  did  not  render 
the  proof  as  to  plaintiff's  status  as  a  passenger 
insufficient. 

2.  Where  a  passenger  on  a  street  car  was  in- 
jured by  tiie  fall  of  a  trolley  pole  as  he  was 
alighting  at  a  junction  point,  proof  that  plain- 
tiff was  a  passenger,  of  the  fact  of  the  acci- 
dent, and  the  resulting  injury,  established  a 
prima  facie  case  of  negligence,  without  proof 
as  to  what  caused  the  pole  to  fall. 

3.  Where,  in  an  action  for  injuries  to  a  pas- 
senger on  a  street  car  by  the  fall  of  a  trolley 
pole  as  he  was  alighting,  at  least  three  of  the 
six  counts  of  the  declaration  charged  general 
negligence,  the  fact  that  other  counts  of  the 
declaration  charged  specific  negligence  with  ref- 
erence to  the  fall  of  the  pole,  which  was  not 
proved,  was  not  material. 

4.  Where  plaintiff  was  injured  by  the  fall  of 
a  trolley  pole  from  a  street  car  running  on  a 
certain  avenue  in  a  city,  and  plaintiCTs  son  tes- 
tified that  cars  running  on  such  avenue  bore 
the  inscription,  "The  Chicago  City  Railway," 
which  was  defendant's  corporate  name,  and  de- 
fendant introduced  medical  witnesses  who  testi- 
fied that  on  the  same  day  plaintiff  was  injured 
thoy  were  directed  by  defendant  to  make  an 
examination  of  plaintiff,  and  were  paid  by  de- 
fendant for  80  doing,  such  evidence  was  suffi- 
cient to  show  that  defendant  owned  and  operat- 
ed the  cars  on  such  avenue. 

5.  An  objection  that  plaintiff  could  not  recov- 
er, by  reason  of  a  variance  between  the  decla- 


ration and  the  evidence,  should  be  denied  where 
the  objection  failed  to  point  out  wherein  there 
was  a  variance,  so  that  it  might  be  obviated  by 
proper  nmeiidmeut. 

C.  Where  physicians  were  introduced  as  wit- 
nesses for  defendant  in  a  suit  for  injuries,  it 
was  proper  to  permit  them  to  be  asked  on  cross- 
examination  by  whom  they  had  been  sent  to 
examine  plaintiff,  and  by  whom  they  were  paid, 
for  the  purpose  of  affecting  their  credibility  and 
the  weight  of  their  evidence. 

7.  Where,  in  an  action  for  injuries  to  a  pas- 
senger on  a  street  car,  plaintiff  asked  leave  to 
recall  his  son  for  the  purpose  of  showing  the  in- 
scription on  the  cars  on  the  line  on  which  be 
was  injured,  after  plaintiff  had  closed  his  case, 
the  granting  of  such  permission  was  not  an 
abuse  of  discretion. 

8.  Where,  in  an  .action  for  injuries  to  a  pas- 
senger, the  court  permitted  plaintiff,  after  he 
bad  rested,  to  introduce  evidence  of  the  in- 
scription on  the  cars  of  the  line  on  which  he  was 
injured,  and,  after  the  witness  had  retired  and 
plaintiff  had  rested,  defendant's  attorney  stated 
that  he  desired  to  offer  evidence  "on  the  ques- 
tion of  the  inspection  of  the  cars,"  etc.,  where- 
upon the  judge  stated  that  he  would  receive  no 
evidence,  except  as  to  the  ownership  of  the  line, 
at  that  stage  of  the  case,  and  defendant  there- 
upon did  not  put  any  witness  on  the  stand,  or 
make  any  offer  of  proof,  it  could  not  claim  on 
appeal  that  the  court  erred  by  its  mere  state- 
ment in  refusing  to  receive  the  evidence. 

9.  Where,  in  an  action  for  injuries  to  a  pas- 
senger, plaintiff  alleged  that  he  was  a  carpenter 
and  contractor,  evidence  as  to  his  general  earn- 
ing capacity  prior  to  the  accident  was  admis- 
sible. 

10.  In  the  absence  of  objections  and  exceptions 
taken  at  the  time  to  alleged  improper  remarks 
of  the  trial  judge,  error  cannot  be  predicated 
thereon. 

11.  In  an  action  for  injuries,  an  instruction 
that,  if  plaintiff  had  proved  his  cause  of  action 
as  alleged  in  his  declaration,  he  was  enUtied  to 
a  verdict,  was  unobjectionable. 

12.  Where^  in  an  action  for  injuries  to  a  pas- 
senger, plaintiff's  evidence  as  to  defendant's 
ownership  and  operation  of  the  railroad  on 
which  plaintiff  was  injured  was  sufficient  to  es- 
tablish a  prima  facie  case,  and  was  not  con- 
tradicted. It  was  not  error  for  the  court  to  as- 
sume such  fact  in  its  instructions  to  the  jury. 

13.  In  an  action  for  Injuries  to  a  passenger  by 
being  struck  by  a  trolley  pole,  an  instruction 
that  the  burden  was  on  the  carrier  to  show  that 
it  did  all  that  human  care,  vigilance,  and  fore- 
sight conld  reasonably  do,  consistent  with  the 
character  and  mode  of  conveyance  adopted,  in 
the  practical  prosecution  of  its  business,  to  pre- 
vent accidents  and  injuries  to  passengers  rid- 
ing on  and  alighting  from  its  cars,  was  not  in 
conflict  with  other  instructions  requiring  plain- 
tiff to  prove  that  defendant  owned  and  operated 
the  car  in  question,  and  requiring  defendant  to 
exercise  such  care  as  human  beings  are  ca- 
pable of,  consistent  with  the  practical  operation 
of  defendant's  trains,  and  that  a  party  charging 
negligence  must  prove  it. 

14.  Where  a  declaration  for  injuries  to  a  pas- 
senger charged  that  the  injury  was  permanent, 
it  was  not  error  for  the  court  to  permit  the 
jnnr  to  allow  damages  for  future  suffering. 

15.  Where  an  instruction  submitted  a  number 
of  matters  of  fact  to  the  jury,  and  correctiy 
stated  the  law  applicable  thereto,  and  conclud- 
ed with  a  sentence  beginning  with,  "What  is 
the  truth,  the  jury  must  determine  from  the  evi- 
dence only,"  tiie  instruction  was  not  objection- 
able on  the  ground  that  it  did  not  require  the 
jury  to  find  the  matters  submitted  from  the 
evidence. 

16.  In  an  action  for  injuries  to  a  passenger,  ob- 
jections that  the  verdict  is  contrary  to  the  evi- 
dence, that  the  damages  are  excessive,  and  that 
plaintiff  is  a  malingerer  cannot  be  reviewed  by 
the  Supreme  Court. 
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Appeal  from  Appellate  Court,  First  Dia- 
tdct 

Action  by  Robert  Carroll  against  the  Chi- 
cago Cl^  Railway  Company.  From  a  judg- 
ment In  favor  of  plaintiff, .  afQrmed  by  the 
Appellate  Court  (102  111.  App.  202),  defendant 
appeals.    Affirmed. 

This  is  an  appeal  from  the  Appellate  Court 
for  the  First  District  from  a  Judgment  ob- 
tained by  Robert  Carroll  against  the  Chicago 
City  Railway  Company.  The  original  Judg- 
ment In  the  superior  court  was  for  the  eaxa 
of  15,000.  The  Appellate  Court  required  a 
remittitur  of  $2,000,  and  judgment  was  en- 
tered for  the  sum  of  $3,000.  The  declara- 
tion consisted  of  six  counts.  Each  of  said 
counts  alleged  that  defendant  was  possessed 
of,  owning,  and  operating  a  street  railway, 
and  electric  street  cars  thereon,  the  elec- 
tricity for  which  was  supplied  from  the  wire 
OTerhead  through  and  upon  an  Iron  trolley 
p<de  attached  to  the  top  of  the  car.  Each 
count  contained  averments  of  due  care  and 
caution.  The  first  count  alleges,  also,  that 
plaintiff  was  at  or.  near  the  intersection  of 
Wentworth  avenue  and  Thirty-Fifth  street, 
and,  without  alleging  any  duty,  avers  that 
the  defendant,  by  its  servants,  so  carelessly 
and  negligently  propelled  and  managed  its 
car  and  trolley  pole  that  the  pole  broke  away 
from  said  car,  fell,  and  hit  plaintiff  upon  the 
head.  The  second  count  avers  defendant  also 
owned  and  operated  tracks  and  trolley  wires 
on  Thirty-Fifth  street,  and  that  it  was  de- 
fendant's duty,  when  crossing  said  street, 
to  manage  and  control  the  trolley  pole  on  the 
Wentworth  avenue  car  by  a  rope  attached 
thereto,  so  that  it  should  not  be  caught  in 
the  intersecting  wires;  that  while  the  plain- 
tiff was  walking  along  Wentworth  avenue,  at 
or  near  the  Intersection  of  Thirty-Fifth  street, 
defendant,  by  its  servants,  so  carelessly  and 
negligently  managed  and  operated  said  car 
and  trolley  pole  that  the  upper  end  there- 
of was  not  held  In  control,  and  became  caught 
and  entangled  in  said  wires,  and  was  there- 
by torn  off  the  roof  of  said  car,  fell,  etc. 
The  third  count  alleges  that  the  trolley  pole 
was  connected  to  the  car  by  a  turntable  at- 
tached or  screwed  to  the  car  by  a  bolt,  and 
that  it  was  defendant's  duty  to  provide 
strong  and  sufficient  bolts;  that  the  pole  and 
turntable  were  attached  by  an  Insufficient 
and  defective  bolt;  that  while  plaintiff  was 
walking  along  Wentworth  avenue,  at  or  near 
its  intersection  with  Thirty-Fifth  sti-eet,  said 
pole  fell  by  reason  of  said  defective  bolt. 
The  fourth  count  alleges  that  it  was  de- 
fendant's duty  to  regularly  inspect  the  pole 
and  turntable,  and  see  tliat  the  bolts  and 
screws  were  in  good  order  and  repair;  that 
defendant  permitted  said  bolts  and  screws 
by  which  the  turntable  and  pole  were  attach- 
ed to  the  car  to  become  worn  out,  rusty,  and 
out  of  repair;  and  that  wliile  plaintiff  was 
walking  along  Wentworth  avenue,  at  or  near 
the  intersection  of  Thirty-Fifth  street,  the 
trolley-pole  fell  by  reason  of  the  defective 


bolt,  as  aforesaid.    The  fifth  count  charges 

that  defendant  operated  both  the  Thirty-Fifth 
street  and  Wentworth  avenue  lines,  and  tliat 
passengers  were  entitled,  for  one  fare,  to  a 
continuous  ride  on  both  streets,  and    'were 
given  transfer  slips  entitling  them  to  cbange 
cars   at   Thirty-Fifth   street;    that    plaintiff 
was  a  passenger  upon  a  Wentworth  avenue 
car,  paid  his  fare,  and  received  a   transfer 
slip;   that  he  left  the  Wentworth  avenue  car 
at  or  near  the  intersection  with  Thirty- Kiftli 
street  to  continue  his  journey  upon  a  Tbirty- 
Flfth  street  car,  and,  wliile  he  was  walking 
to  said  car,  defendant  so  carelessly  and  negli- 
gently managed  and  operated  the  Wentworth 
avenue  car,  and  trolley  pole  attached  there- 
to, that  said  trolley  pole  fell,  etc.    The  sixth 
count   differs   from   the   fifth   count    in    the 
negligence  averred,  which  is  that  defendant 
by   its   servants,    carelessly   and   negligently 
permitted  plaintiff  to  be  hit  upon  the  head  by 
said  trolley  pole.    The  general  issae,  only, 
was  filed.    The  only  error  relied  upon  is  that 
the  Appellate  Court  erred  in  afllrming   the 
judgment  of  the  superior  court,  and  In  not 
reversing   the  same;  and,   based   upon   this 
assignment,  appellant  argues  and  insists  up- 
on error  in  the  court's  refusal  to  direct  a 
verdict  for  appellant,  and  in  falling  to  direct 
the  jury  that  appellee  could  not  recover  under 
the  various  counts  of  the  declaration,  the  giv- 
ing and  refusal  of  lostructlons,  the  admis- 
sion and  rejection  of  evidence,  and  alleged 
improper  remarks  by  the  court 

Wm.  J.  Hynes  and  Samuel  S.  Page  (Ma- 
son B.  Starring,  of  coimsel),  for  appellant 
Steere  &  Furber,  for  appellee. 

RICKS,  J.  (after  stating  the  facts).  At 
the  close  of  all  the  evidence  appellant  made 
a  motion  and  offered  an  instruction  to  liave 
a  verdict  directed  for  it  The  court  denied 
the  motion  and  refused  the  instruction,  and 
for  that,  error  is  assigned.  If  there  was  evi- 
dence in  the  record  fairly  tending  to  sup- 
port the  averments  of  the  declaration,  or  any 
count  of  it,  that  Instructiou  was  properly  re- 
fused. 

As  to  the  manner  In  which  and  the  cir- 
cumstances under  which  appellee  received 
his  injuries,  no  evidence  was  offered  except 
by  appellee.  Appellant  has  no  evidence  In 
the  record,  and  examined  no  witness  on  any 
branch  of  the  case,  except  as  to  the  measure 
of  damages,  so  that  whatever  evidence  there 
is  In  the  record  tending  to  establish  appel- 
lee's case  is  uncontradicted  and  undisputed. 
The  undisputed  evidence  shows  that  appel- 
lee, on  the  28th  day  of  January,  1899,  be- 
tween 10  and  11  o'clock  a.  m.,  entered  one  of 
appellant's  electric  cars,  which  was  operated 
by  a  trolley,  at  Sixty-Third  street  and  Went- 
worth avenue,  to  make  a  journey  over  its 
line  thence  to  Thirty-Fifth  street  where 
appellant  had  a  line  running  east  and  west 
along  the  latter  street,  wliic^  appellee  was  to 
take  to  carry  him  west  to  Pameil  avenue, 
where  he  resided;  that  appellee  paid  his  fare^ 
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and  received  a  transfer  for  the  Thirty-Fifth 
street  line;  that  when  Thirty-Fifth  street 
was  reached,  and  as  appellee  was  alighting 
from,  or  Just  as  he  had  alighted  from,  the 
Wentworth  avenue  car  to  go  to  the  Thirty- 
Fifth  street  car,  at  the  junction  of  these 
two  streets,  the  trolley  pole  from  the  Went- 
worth avenue  car,  from  which  appellee  had 
Just  alighted  or  was  alighting,  fell  from  that 
car  and  struck  appellee  upon  the  head  and 
knocked  him  down,  and  whatever  injuries 
he  did  snfCer  resulted  therefrom.  Appellee 
was  picked  up  in  a  dazed  condition,  and  car- 
ried to  a  store  near  the  car  line,  and  taken 
thence  home  in  an  ambulance. 

Appellee  testified  that  he  had  a  transfer, 
and  his  son  testified  that  when  he  was 
brought  home  a  transfer  was  taken  out  of 
his  pocket.  No  witness  denied  that  he  had 
a  transfer,  or  that  he  received  it  in  the  reg- 
ular way.  It  is  now  urged  that  because  a 
transfer  papar  itself  was  not  offered  in  evi- 
dence, and  is  not  in  the  record,  that  is  fatal 
to  appellee's  case.  We  do  not  think  so.  The 
action  was  not  upon  the  transfer  paper.  It 
was  a  mere  Incident  to  appellee's  right.  It 
was  sufficient  that  the  undisputed  evidence 
showed,  or  tended  to  show,  that  appellee  did 
receive  a  transfer,  and  in  consequence  of 
that,  and  by  virtue  of  it,  was  a  passenger  on 
both  lines  of  appellant  while  making  a  con- 
tinuous Journey  to  his  destination.  North 
Chicago  Street  Railroad  Co.  ▼.  Kaspers,  186 
III.  246,  57  N.  E.  849. 

It  is  further  said  by  appellant  that  there  is 
nothing  to  show  what  caused  the  trolly  pole 
to  fall,  or  to  show  that  the  car  was  run  in  a 
negligent  manner  with  regard  to  speed,  or 
defectively  or  wrongly  constructed.  It  was 
not  necessary  for  appellee  to  show  these 
matters.  As  early  as  1854,  in  the  case  of 
Galena  &  Chicago  Union  Railroad  Co.  v.  Tar- 
wood,  15  111.  468,  this  rule  was  announced 
(page  471):  "By  the  law  they  [railroads]  are 
bound  to  the  utmost  diligence  and  care,  and 
are  liable  for  slight  negligence.  Proof  that 
defendant  [appellee]  was  a  passenger,  the 
accident,  and  the  injury,  make  a  prima  facie 
case  of  negligence.  This  is  done,  and  the 
burden  of  explaining  is  thrown  upon  the 
plaintiffs  [appellants]."  The  rule  above  quot- 
ed has,  from  the  time  of  its  announcement  to 
the  present  time,  been  adhered  to  by  an  un- 
broken line  of  decisions  in  this  state.  It  Is 
the  general,  recoguiiied  rule  of  this  country, 
and  is  one  application  of  the  rule  res  ipsa 
loquitur.  3  Thompson  on  Negligence,  §  2T54; 
2  Wharton  on  Negligence,  §  6G1;  Galena  & 
Chicago  Union  Railroad  Co.  v.  Yarwood,  17 
111.  500,  65  Am.  Dec.  682;  Pittsburg,  Cin- 
cinnati &  St.  Louis  Railway  Co.  v.  Thomp- 
son, 56  111.  138;  Peoria,  Pekin  &  Jackson- 
ville Railroad  Co.  v.  Reynolds,  88  111.  418; 
Eagle  Packet  Co.  v.  Defries,  94  III.  598,  34 
Am.  Rep.  245;  North  Chicago  Street  Rail- 
way Co.  V.  Cotton,  140  lU.  486,  29  N.  E.  899. 
The  rule  as  announced  by  Mr.  Thompson  In 
his  work  on  Negligence,  supra,  is:  "The 
08N.E.— 69 


general  rule  may  be  said'  to  be  that  where  an 
injury  happens  to  the  passenger  In  conse- 
quence of  the  breaking  or  failure  of  the  ve- 
hicle, roadway,  or  other  appliance  owned  or 
controlled  by  the  carrier, 'and  used  by  him  in 
making  the  transit,  or  in  consequence  of  the 
act,  omission,  or  mistake  of  his  servants,  the 
person  entitled  to  sue  for  the  injury  makes 
out  a  prima  facie  case  for  damages  against 
the  carrier  by  proving  the  contract  of  car- 
riage; that  the  accident  happened  in  conse- 
.quence  of  such  breaking  or  failure,  or- such 
act.  omission,  or  mistake  of  his  servants;  and 
that  in  consequence  of  the  accident  the  plain- 
tiff sustained  damage."  In  North  Chicago 
Street  Railway  Co.  v.  Cotton,  supra,  this 
court  said  (page  494,  140  111.,  page  901,  29  N. 
B.):  "The  general  rule  seems  to  be  that 
proof  of  an  injtury  occurring  as  the  proximate 
result  of  an  act  which  under  ordinary  cir- 
cumstances would  not,  if  done  with  due  care, 
have  injured  any  one,  is  enough  to  make  out- 
a  presumption  of  negligence.  And  this  is 
held  to  be  the  rule  even  where  no  special  re- 
lation, like  that  of  passenger  and  carrier, 
exists  between  the  parties."  In  that  case  the 
further  language  is  used  (page  493,  140  111., 
page  901,  29  N.  E.):  "The  evidence  of  the 
injury  to  the  plaintiff,  and  the  circumstan- 
ces under  which  it  was  inflicted,  were,  alone, 
suiScient  to  raise  a  presumption .  of  negli- 
gence on  the  part  of  the  defendant;  and,  as 
no  evidence  was  offered  to  rebut  that  pre- 
sumption, a  verdict  in  favor  of  the  plaintiff 
necessary  followed,  wholly  regardless  of  the 
evidence  objected  to." 

Appellant  contends  that  as  certain  counts 
in  the  declaration  alleged  that  the  car  was 
not  properly  inspected,  and  that  other  counts 
alleged  that  the  bolts  and  connections  of  the 
trolley  pole  were  rusty  and  worn,  these  were 
specific  charges  of  negligence,  and  there  was 
no  proof  In  the  record  to  support  them.  Ap- 
pellant, In  its  argument,  seems  to  overlook 
the  fact  that  the  declaration  contained  six 
counts,  and  that  in  at  least  three  of  them 
there  was  no  specific  negligence  charged. 
But  If  its  contention  was  sound,  as  we  think 
it  is  not,  as  applied  to  the  counts  charging 
specific  negligence,  it  could  not  be  applied  to 
the  counts  charging  general  negligence. 
Touching  this  same  objection,  which  was 
made  in  the  Cotton  Case,  supra,  this  court 
said  (page  495,  140  111.,  page  901,  29  N.  E.): 
"But  it  seems  to  be  contended  that,  even  ad- 
mitting that  a  presumption  of  negligence 
arises  from  mere  proof  of  the  plaintiff's  in- 
Jury  and  Its  cause,  it  does  not  follow  that 
there  is  any  presumption  of  the  specific  neg- 
ligence alleged  in  the  declaration.  Even  if  it 
be  admitted  that  the  presumption  is  one  of 
negligence  generally,  and  not  of  any  specific 
negligence,  we  think  it  sufficient  to  throw 
upon  the  defendant  the  burden  of  rebutting 
the  specific  negligence  alleged.  But  ibe  cir- 
cumstances of  the  injury  do,  In  our  opinion, 
give  presumptive  evidence  of  at  least  tlie 
specific  negligence  charged  in  the  first  count 
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of  the  declaration.  That  charge,  as  we  have 
seen,  Is  very  general,  and  consists  of  negli- 
gently running  and  operating  its  road  and  the 
cars  propelled  thereon."  The  first  count  of 
the  declaration  charges  that  appellant  "so 
carelessly  and  negligently  propelled  and  man- 
aged said  car  and  trolley  pole  that  said  trol- 
ley pole  broke  away  from  said  car,  and  fell 
and  hit  plaintiff  upon  the  head."  The  fifth 
count  charges  that  appellant  "so  carelessly 
and  negligently  managed  and  operated  said 
Wentworth  avenue  car,  and  trolley  pole  at- 
tached thereto,  that  said  trolley  pole  fell  and 
hit  plaintiff  upon  the  head."  The  sisth  or 
additional  count  charges  that  appellant  "care- 
lessly permitted  plaintiff  to  be  hit  upon  the 
head  by  said  trolley  pole."  Applying  the  rule 
as  annoiuced  in  the  above  case,  and  as  we 
think  it  is  generally  recognized,  there  can  be 
no  doubt  but  that  the  evidence  in  behalf  of 
appellee  was  suf&cient  to  cast  upon  appel- 
lant the  burden  of  rebutting  the  negligence 
alleged  in  these  counts. 

Appellant  says  that,  even  if  It  be  conceded 
that  the  rule  res  ipsi  applies,  the  instruc- 
tion should  have  been  given,  because  there 
was  no  evidence  in  the  record  showing  that 
appellant  owned,  operated,  or  controlled  the 
electric  car  lines  in  question.  There  was  evi- 
dence in  the  record  tending  to  show  that  ap- 
pellant did  operate  and  own  the  lines  In 
question.  Appellee's  son  testified  that  the 
cars  running  upon  the  Wentworth  avenue 
line  bore  the  inscription,  "The  Chicago  City 
Railway."  Br.  Babcock,  a  witness  for  ap- 
pellant, testified  that  on  the  same  day  that 
appellee  was  injured,  and  very  shortly  after 
the  injury,  he  was  directed  by  appellant  to 
go  and  make  an  examination  of  appellee,  and 
was  paid  by  the  appellant  for  that  service. 
Dr.  Moyer,  another  witness  for  appellant, 
testified  that  he  examined  appellee  on  the 
morning  of  February  3,  1899,  and  that  he 
was  sent  by  the  appellant  to  make  the  ex- 
amination, and  appellant  paid  for  it  Dr. 
John  Leemlng  testified  that  he  examined 
appellee  on  August  4,  1899;  that  be  was 
sent  by  appellant  to  make  the  examination, 
and  was  paid  by  it  for  so  doing.  Consolidat- 
ed Coal  Co.  V.  Bruce,  160  111.  449,  87  N.  B. 
912.  Every  count  in  the  declaration  aver- 
red that  appellant  was  possessed  of,  owned, 
and  operated  said  electric  railroad.  In  Mc- 
Nulta  V.  Lockrldge,  137  111.  270,  27  N.  B.  462, 
31  Am.  St.  Rep.  362,  It  was  said  that  the 
plea  of  the  general  issue  did  not  traverse  the 
allegation  that  the  defendant  was  possessed 
of  and  operated  a  railroad,  and  appellee  in- 
vokes this  case  as  authority  for  the  position 
that  It  was  unnecessary  for  it  to  make  any 
proof  of  that  allegation  until  it  was  denied. 
As  there  was  evidence  in  the  record  tending 
to  show  ownership  and  operation  of  this  rail- 
road by  appellant,  the  case  does  not  need 
to  be  disposed  of  upon  the  theory  of  the  pre- 
sumption arising  from  the  pleadings.  The 
case  does  not  present  that  question  squarely, 
and  we  do  not  now  feel  called  upon  to  de- 


termine just  what  construction  sball  be 
placed  upon  the  language  of  the  court  in 
the  Lockrldge  Case.  We  are  clear,  however, 
that  where  the  matter  is  not  made  an  issue, 
and  is  but  inducement  to  the  general  charge 
of  negligence  averred,  slight  evidence  will 
be  sufficient,  tmcontradlcted,  to  support  the 
allegation. 

Appellant,  at  the  close  of  all  the  evidence, 
also  offered  six  instructions  tisking  tbe  conrt 
to  hold  that  appellee  could  not  recover  under 
the  respective  counts  of  his  declaration.  Tbe 
ground  of  the  contention  is  not  stated  In  tbe 
instructions  offered,  and.  If  It  were  upon  the 
theory  that  there  was  a  variance  between 
the  declaration  and  tbe  evidence,  the  Instruc- 
tion should  have  been  denied,  for  the  failnre 
to  point  out  wherein  there  was  a  variance, 
so  that  it  might  be  obviated  by  proper 
amendment.  Chicago,  Rock  Island  &  Pacific 
Railway  Co.  v.  Clough,  134  111.  586,  25  N.  E. 
664,29N.  E.184.  The  theory  of  appellant  as  to 
these  instructions  seems  to  be  that  there  was 
no  evidence,  or  not  sufficient  evidence^  to 
support  any  count  in  the  declaration.  From 
what  we  have  already  said,  it  is  quite  clear 
that  as  to  at  least  three  counts  the  instmc- 
tions  were  properly  refused;  and,  tbough 
there  may  have  been  counts  that  there  was 
no  proof  to  sustain,  they  were  all  for  the 
same  injury,  and  any  one  good  count  would 
have  been  sufficient  to  support  a  verdict  and 
judgrment  It  has  not  been,  and  cannot  well 
be,  as  we  think,  pointed  out,  how  appellant 
could  be  injured  by  the  refusal  of  these  in- 
structions as  to  particular  counts,  when  oth- 
er counts  must  have  been  permitted  to  stand 
to  evidence  applying  to  them,  and  we  would 
not  reverse  the  case  for  such  error  If  It  exist- 
ed. 

It  is  urged  that  it  was  error,  on  cross-exam- 
ination, to  ask  the  doctors  introduced  by  ap- 
pellant by  whom  they  were  sent  and  paid. 
We  do  not  think  so.  It  is  always  competent, 
on  cross-examination,  to  ask  a  witness  if  be 
is  in  the  employ  of  a  party,  or  If  at  tbe  time 
he  rendered  the  particular  service  be  was  in 
the  employ  of  such  party,  for  the  purpose  of 
showing  his  relation  to  the  case,  and  his 
Interest  in  it,  as  affecting  his  credibility  and 
weight  of  his  evidence.  It  being  proper  to 
ask  the  question,  and  tbe  evidence  being 
properly  In  the  record,  it  could  be  considered 
on  any  proposition  it  tended  to  establish. 

It  is  also  complained  that  appellee  had 
closed  his  case,  and  appellant  had  offered  its 
evidence,  when  appellee  was  allowed  to  re- 
call his  son  John,  and  show  by  him  the  nacoe 
or  the  inscription  on  the  cars  on  appellant's 
line.  This  was  not  error.  It  is  In  the  discre- 
tion of  the  trial  coiHt  to  allow  evidence  that 
has  been  overlooked  or  omitted,  at  any  stage 
of  the  case;  and  unless  that  discretion  has 
been  abused,  or  injury  is  shown  to  have  re- 
sulted from  it,  it  cannot  be  said  to  be  error. 
When  this  son  of  appellee  was  recalled,  and 
allowed  to  testify  relative  to  the  name  ap- 
pearing on  the  cars,  the  court  Informed  ap- 
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pellant  that.  If  It  so  desired,  be  would  hear 
evidence  on  its  part  In  denial  of  what  the 
evidence  thus  allowed  tended  to  show,  but 
appellant  ofTered  no  such  evidence. 

When  this  witness  retired  from  the  stand, 
appellee  announced  that  be  rested  bis  case. 
Appellant's  attorney  then  said:  "We  desire 
to  offer  evidence,  your  honor,  on  the  question 
of  inspection  of  the  cars,  and  so  forth."  The 
court  replied:  "Very  well.  I  won't  receive 
any  evidence,  except  as  to  the  ownership  of 
this  line,  at  this  stage."  Exception  was  tak- 
en, and  it  is  now  urged  that,  inasmuch  as 
appellee  was  allowed  to  show  the  inscrip- 
tion on  the  cars,  it  tended  to  show  owner- 
ship, and  that  appellant  should  have  been 
allowed  to  show  that  it  did  inspect  its  cars; 
that,  in  the  absence  of  proof  of  ownership,- 
appellant  was  not  required  to  prove  any- 
thing; and  that  as  there  was  no  evidence, 
until  the  testimony  of  this  son,  of  owner- 
ship, the  court  should  have  opened  the  case, 
and  allowed  proof  upon  the  question  of  in- 
spection. It  may  first  be  said,  tlieze  was 
evidence  of  ownership  and  operation  of  the 
car  by  appellant  already  in  the  record,  and 
it  would  be  a  dangerous  rule  of  practice  to 
sustain  error  upon  an  assignment  such  as  this. 
Appellant,  in  fact,  offered  no  evidence  upon 
the  matter.  No  witness  was  put  upon  the 
stand.  No  question  was  asked.  Nothing  was 
done,  except  a  mere  conversation  or  talk 
had  between  counsel  for  appellant  and  the 
court.  Such  procedure  as  that  does  not 
amount  to  an  offer  of  evidence,  and  the  re- 
marks of  the  court  did  not  amount  to  a  re- 
fusal to  admit  evidence.  There  can  be  no 
refusal  to  admit  that  which  has  not  been 
offered,  and  counsel  cannot,  by  engaging  in 
a  mere  conversation  with  the  court,  although 
It  may  relate  to  the  procedure,  by  merely 
stating  what  he  desires  to  do,  get  a  ruling 
from  the  court  upon  which  he  can  predicate 
error.  If  appellant  desired  to  make  the  con- 
tention it  now  makes,  it  should  have  at  least 
put  a  witness  upon  the  stand,  and  proceed- 
ed far  enough  that  the  question  relative  to 
the  point  it  is  now  said  it  was  desired  to 
offer  evidence  upon  was  reached,  and  then 
put  the  question,  and  allow  the  court  to  rule 
upon  it,  and  then  offer  what  was  expected 
to  be  proved  by  the  witness,  if  be  was  not  al- 
lowed to  answer  the  question  asked.  It 
was  not  stated  to  the  court  that  appellant 
did  inspect  the  cars,  or  could  prove  that  the 
cars  had  been  regularly  Inspected  or  recent- 
ly inspected,  or  that  the  inspection  that  was 
made  was  an  examination  of  the  trolley  pole 
or  its  attachments;  and  to  now  hold  that 
the  case  should  be  reversed  upon  the  mere 
statement  of  counsel  that  he  desired  to  offer 
evidence  upon  the  question  of  the  "inspec- 
tion of  the  cars,  and  so  forth,"  would,  as  we 
think,  be  setting  a  dangerous  precedent,  and 
one  that  would  tend  to  irregularity  in  such 
matters.  Stevens  v.  Newman,  68  111.  App. 
549;  Beard  v.  Lofton,  102  Ind.  408,  2  N.  B. 
129;    Morris  T.  Morris,  119  Ind.  341,  21  N. 


E.  918;  Ralston  v.  Moore,  105  111.  243,  4 
N.  E.  673;  Smith  v.  Gorham,  119  Ind.  430, 
21  N.  E.  1096;  City  of  EvansvUle  v.  Thacker. 
2  Ind.  App.  370,  28  N.  E.  559;  Darnell  v. 
Sallee,  7  Ind.  App.  581,  34  N.  E.  1020;  First 
Nat.  Bank  v.  Stanley,  4  Ind.  App.  213,  30 
N.  B.  799;  Lewis  v.  State,  4  Ind.  App.  50i, 
31  N.  E.  376;  Hngglns  v.  Hughes,  11  Ind. 
App.  465,  39  N.  E.  208;  8  Bncy.  of  PI.  &  Pr. 
236. 

Other  matters  are  urged  by  appellant  with 
reference  to  the  admission  and  exclusion  of 
evidence,  which  relate  particularly  to  the  ex- 
amination of  the  medical  witnesses  and  ex- 
perts. The  objections  grow  chiefly  out  of 
hypothetical  questions  prc^ounded  to '  wit- 
nesses relative  to  the  condition  of  api>ellee. 
The  qaestlons  are  long,  and  the  objection 
highly  technical.  We  have  examined  the 
questions  in  the  light  of  appellant's  argument, 
and  think  there  was  no  material  error  in  the 
ruling  of  the  court  in  regard  to  them.  One 
of  the  matters  of  evidence  objected  to  is 
that  appellee  was  allowed  to  testify  as  to  his 
wages  and  earnings  previous  to  the  time 
of  the  injury,  while  there  is  no  allegation  In 
the  declaration,  or  any  count  thereof,  that 
appellee  lost  any  specific  wages  or  earnings, 
and  no  allegation  of  any  particular  trade  or 
professlcm.  The  evidence  was  that  appellee 
was  a  carpenter  and  contractor,  and  in  rela- 
tion to  the  wages  he  received  in  such  lines 
of  business.  In  Chicago  &  Erie  Railroad  Co. 
V.  Meech,  163  111.  305,  45  N.  E.  290,  this 
question  was  very  fully  considered,  and  aft- 
er a  review  of  the  cases  of  an  earlier  day, 
when  this  court  had  authority  to  review 
both  the  facts  and  the  law,  we  said  (page 
314,  163  111.,  page  293,  45  N.  E.):  "The  rule 
deduclble  from  ttie  cases  in  this  state  is  that, 
in  order  to  recover  compensation  for  inability, 
to  work  at  the  plaintiff's  ordinary  and  usual 
employment  or  business,  all  that  is  neces- 
sary In  the  declaration  is  the  general  aver- 
ment of  such  Inability  caused  by  the  injury, 
and  consequent  loss  and  damage,  and  that 
proof  of  his  particular  employment  or  busi; 
ness,  and  of  his  ordinary  wages  or  earnings 
therein.  Is  admissible  in  evidence  under  such 
general  averment,  but  that,  when  it  is  sought 
to  recover  for  loss  of  profits  or  earnings  that 
depend  upon  the  performance  of  a  special 
contract  or  engagement,  then  these  special 
and  particular  damages,  and  the  facts  on 
which  they  are  based,  must  be  set  out  in  the 
declaration."  The  evidence  did  not  go  to  any 
special  or  particular  damage  growing  out  of 
the  performance  of  any  sx)ecial  contract  or 
engagement  which  the  appellee  claimed  to 
have  lost,  but  related  solely  to  his  earning 
capacity  as  a  carpenter  and  foreman.  It  did 
not  go  into'  the  question  of  his  future  or 
past  profits  and  contracts,  and  there  was 
no  error  in  its  admission. 

It  is  also  assigned  as  error  that  the  court 
made  improper  remarks  during  the  progress  of 
the  trial.  This  assignment  we  cannot  consider. 
An  examination  both  of  the  abstract  and  rec- 
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ord  discloses  that  no  objection  or  exception  was 
taken  at  the  time.  In  Hall  t.  First  Nat.  Bank 
of  Emporia,  133  111.  234,  24  N.  E.  540,  we 
said  (page  243,  133  111.,  page  548,  24  N.  E.): 
"Various  objections  are  made  to  the  conduct 
of  the  trial  judge.  It  is  enough  to  say  that 
no  exceptions  appear  to  have  t>een  tal^en  in 
respect  of  such  conduct  If  the  trial  judge 
was  guilty  of  impropriety,  •  •  •  the  party 
objecting  must,  by  objection  and  exception, 
properly  preserve  the  same  in  the  record,  If 
he  desires  to  Insist  upon  the  same  upon  er- 
ror or  appeal."  The  same  rule  is  recognized 
and  laid  down  in  8  Encyclopedia  of  Pleading 
&  Practice,  272. 

Five  instructions  were  given  In  behalf  of 
appellee,  and  all  are  complained  of.  The  first 
instruction  told  the  jury  that,  if  plaintiff  had 
proved  his  cause  of  action  as  alleged  in  his 
declaration,  he  was  entitled  to  a  verdict. 
This  Instruction  has  several  times  been  before 
this  court,  and  has  been  held  to  be  unobjec- 
tionable. Pennsylvania  Co.  v.  Marshall,  119 
111.  399,  10  N.  B.  220;  Chicago  City  Railway 
Co.  V.  Hastings,  136  HI.  251,  26  N.  E.  594; 
Olilo  &  Mississippi  Railway  Co.  v.  Porter,  92 
HI.  437;  Race  v.  Oldridge,  90  111.  250,  32  Am. 
Rep.  27;  Mt.  Olive  Coal  Co.  v.  Rademacber, 
190  111.  538,  6P  N.  E.  888. 

It  is  complained  that  the  second  instruction 
assumes  that  the  appellant  was  the  owner  of 
the  street  railroads  mentioned  in  the  declara- 
tion. We  do  not  think  the  instruction  as- 
sumes anything,  but  tells  the  Jury  that  If 
they  believe,  from  the  evidence,  the  matters 
stated  in  the  Instruction,  they  shall  find  for 
the  plaintiff.  But  if  the  appellant's  construc- 
tion of  the  instruction  were  correct.  It  would 
not  for  that  reason  alone  be  error.  There 
was  a  prima  facie  showing  by  appellee  that 
appellant  owned  and  operated  the  railroad 
which  injured  appellee,  and  there  was  no  evi- 
dence even  tending  to  contradict  it;  and  It  Is 
not  error  for  the  court  to  assume  in  an  in- 
struction that  which  is  established  on  one 
side,  and  not  denied  on  the  other. 

Appellee's  third  instruction  told  the  Jury 
that  if  they  found,  from  the  evidence,  he  was 
a  passenger  of  appellant,  and  was  struck  and 
injured  by  the  trolley  pole  falling  from  appel- 
lant's car,  and  that  appellee  was  using  due 
care,  then  the  burden  was  upon  appellant  to 
show  that  "it  did  all  that  human  care,  vlgi- 
lance,  and  foresight  could  reasonably  do,  con- 
sistent with  the  character  and  mode  of  con- 
veyance adopted.  In  the  practical  prosecution 
of  Its  business,  to  prevent  accident  and  inju- 
ries to  passengers  riding  upon  Its  cars,  or 
alighting  therefrom  and  leaving  the  same." 
It  is  said  this  instruction  was  in  conflict  with 
other  instructions  given  for  appellant,  namely, 
the  sixth,  which  was  that  appellee  must  prove 
that  appellant  owned  and  operated  the  car  In 
question;  the  twenty-third,  which  was  that 
appellant  should  exercise  such  care  "as  hu- 
man beiogs  are  capable  of,  and  such  care  as  is 
consistent  with  the  practical  operation  of  its  | 
trains";  and  the  thirty-fifth,  which  was  that  a  \ 


party  charging  negligence  must  prove  it  We 
see  no  conflict.  The  rule  of  care  is  the  same 
in  appellee's  third  and  appellant's  twenty- 
third  Instructions,  and,  as  there  were  several 
counts  In  the  declaration,  some  of  which  were 
not  upon  the  relation  of  carrier  and  passenger, 
appellant's  thirty-fifth  instruction  was  prop- 
erly given;  but  when  the  relation  of  carrier 
and  passenger  was  established,  and  the  Injury 
shown  to  have  resulted  from  instruments  and 
means  wholly  within  appellant's  control,  then, 
prima  facie,  the  negligence  of  appellant  was 
proven.  To  establish  that  the  relation  of 
carrier  and  passenger  existed,  it  would  nat- 
urally follow  that  it  must  be  shown  in  some 
manner,  either  by  admission  or  evidence,  that 
appellant  owned  and  operated  the  car  in  ques- 
tion, and  that  appellee  was  a  passenger,  by 
having  ridden,  by  being  in  the  car,  or  in  some 
of  the  ways  by  which  that  relation  may  arise. 

Appellee's  fourth  instruction  is  as  to  the 
measure  of  damages,  and  appellant  complains 
that  "it  includes  the  element  of  pro^jective 
suffering  and  loss  of  health."  The  declara- 
tion, and  at  least  two  of  the  counts,  allege  per- 
manent injury,  and  it  was  not  error  to  in- 
struct the  Jury  to  compensate  appellee  for  not 
only  what  he  had  suffered,  but  what  he  would 
suffer. 

It  is  said  the  fifth  instruction  given  by  the 
court  sua  sponte  did  not  require  the  jury  to 
find,  from  the  evidence,  the  matters  submit- 
ted, and  it  required  of  appellant  a  higher  de- 
gree of  care  than  it  should.  The  Instruc- 
tion submits  a  number  of  matters  of  fact  to 
the  jury,  and  correctly  states  the  rule  ap- 
plicable, and  concludes  with  a  sentence  be- 
ginning, "What  is  the  truth,  the  Jury  must  de- 
termine from  the  evidence  only."  We  do  not 
regard  the  instruction  as  bad,  from  any  point 
of  view.  It  does  not  state  fully  the  rule  as 
to  the  care  required  of  appellant  but  that  is 
cured  by  other  instructions,  and  particularly 
by  appellant's  twenty-third,  which  deals  with 
that  sole  question. 

Appellant  offered  42  instructions,  and  31 
were  given  by  the  court.  It  complains  that 
all  were  not  given.  We  have  examined  them, 
and  many  of  them  were  bad,  and  should  have 
been  refused  for  that  reason.  Others  are  cov- 
ered by  those  given,  and  there  was  no  error 
in  refusing  them.  Appellant  was  treated 
more  liberally  than  was  its  right  in  the  mat- 
ter of  instructions,  and  the  substantial  errors 
were  in  its  favor,  and  at  its  request  The 
case  required  no  such  number,  and  covered 
no  such  field,  and  we  are  satisfied  appellant 
has  suffered  no  injustice  from  the  court  in 
that  regard. 

Appellant  has  filed  no  brief  in  this  case,  but 
has  filed  an  argument  consisting  of  54  pages, 
most  of  which  is  devoted  to  propositions 
which  we  are  not  authorized  to  consider  in 
reviewing  a  case  brought  from  the  Appellate 
Court  For  Instance,  it  is  urged  that  appel- 
lee is  a  malingerer,  and  that  he  was  feigning 
much  of  the  ailments  and  injuries  to  which 
he  te.stinod,  and  that  the  verdict  is  excessive, 
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and  that  It  Is  contrary  to  the  evidence.  All  of 
tbese  matters  were  disposed  of  before  this 
case  reached  this  court.  Unless  the  court 
has  the  aid  of  counsel  in  pointing  out  the 
particular  defects,  and  £be  law  relating  to 
the  matter,  from  the  view  point  of  counsel 
urging  objections,  it  cannot  be  expected  to  go 
through  both  the  record  and  the  whole  field  of 
the  law  to  ascertain  if  some  rule  may  not  be 
applied  that  will  be  beneficial  to  the  objector. 
The  rules  of  this  court  require  a  brief,  and 
permit  an  argument;  and  the  tendency  of 
counsel  is  to  too  frequently  avail  themselves 
of  that  which  is  permissive)  and  ignore  that 
which  Is  required. 

As  we  view  this  record,  the  Judgments  of 
the  trial  and  appellate  courts  should  be  sus- 
tained. The  Judgment  of  the  appellate  court 
is  afllrmed.    Judgment  affirmed. 


(206  ni.  106) 

CHICAGO  CITY  RY.  CO.  v.  McMEEN 
(Supreme  Court  of  Illinois.    Dec.  16,  1903.) 

LIMITATIONS-AMENDMENT  OP  DECLARATION- 
CHANGING   CAUSE   OP   ACTION— PLEAD- 
INGS—HARMLESS   ERROR. 

1.  To  an  amended  deolarntion  was  filed  a  plea 
of  limitations  that  the  cause  of  action  did  not 
"accrue  to  plaintifE  within  two  years  next  before 
the  commencement  of  this  suit,  to  wit,  the  filing 
of  said  declaration  as  amended."  The  first  rep- 
lication thereto  averred  that  the  cause  of  action 
"did  accrue  to  him  within  two  years  next  be- 
fore the  commencement  of  this  suit."  The  sec- 
ond replication  alleged  that  the  cause  of  action 
in  the  amended  declaration  was  the  same  as 
that  in  the  original  declaration.  Held,  that  any 
error  in  overruling  a  demurrer  to  the  second 
replication  was  harmless,  as,  under  the  plea  and 
the  first  replication,  the  words  of  the  plea,  "to 
wit,  the  filing  of  said  declaration  as  amended." 
being  a  mere  conclusion,  the  issue  was  whether 
the  cause  of  action  accrued  within  two  years  of 
the  commencement  of  the  suit,  which  involved 
the  question  for  the  jury  when  the  injury  sued 
for  occurred,  and  the  question  for  the  court 
whether  the  suit  was  commenced  when  the  orig- 
inal declaration  was  filed,  or  wlien  the  amended 
declaration  was  filed;  that  is,  whether  the 
causes  of  action  alleged  therein  were  identical. 

2.  The  original  declaration,  alleging  that 
plaintiff,  at  a  certain  place,  became  a  passenger 
on  a  certain  train  of  defendant  on  the  railroad 
running  on  State  street,  and  was  carried  to  a 
point  tietweeu  Thirty-Eighth  and  Thirty-Ninth 
streets,  on  State  street,  and  the  amended  dec- 
laration, substituting  "Cottage  Grove  avenue" 
for  "State  street,"  state-the  same  cause  of  ac- 
tion, so  that  the  question  of  limitations  is  not 
affected  by  the  amendment. 

Appeal  ftom  Appellate  Court,  First  Dis- 
trict. 

Action  by  Joseph  E.  McMeen  against  the 
Chicago  City  Railway  Company.  From  a 
Judgment  of  the  Appellate  Court  (102  III. 
App.  .318)  aflarming  a  Judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

AVm.  J.  Hynes,  Edward  C.  Higgles,  and 
Watson  J.  Ferry  (Mason  B.  Starring,  of 
counsel),  for  appellant  Graham  H.  Harris, 
for  appellee. 

EICKS,  J.  This  was  an  action  on  the 
case,  begun  on  the  6th  of  January,  1892,  by 


appellee,  McMeen,  against  appellant,  the  Chi- 
cago City  Railway  Company,  to  recover  dam- 
ages for  personal  injuries  alleged  to  have 
been  received  by  him  on  the  28th  day  of 
September,  1891,  while  a  passenger  on  a 
street  car  belonging  to  and  operated  by  ap- 
pellant The  original  declaration  alleged 
that  the  defendant  "was  possessed  of,  using, 
and  operating  a  certain  street  railroad  ex- 
tending through  the  said  city  of  Chicago, 
from  tlie  corner  of  State  and  Lake  stieets, 
in  the  said  city,  and  southward  along  the 
said  State  street  to  Sixty-Seventh  street  and 
beyond,  in  the  county  aforesaid;  •  •  ♦ 
that  at  the  said  corner  of  State  and  Lake 
streets  aforesaid,  on  the  day  aforesaid,  he 
then  became  a  passenger  on  a  certain  train 
of  the  defendant  <Sa  the  said  railroad  then 
and  there  running  on  said  State  street,  to  be 
carried  as  said  passenger,  and  was  then  and 
there  accordingly  carried  on  the  said  train 
from  thence  southward  to  a  point  in  the 
block  between  Thirty-Eighth  and  Thirty- 
Ntntb  streets,  on -said  street  aforesaid,  for  a 
certain  reward  to  the  said  defendant;  *  *  * 
that  while  the  said  train  upon  which  plain- 
tiff was  a  passenges  was  standing  In  the 
middle  of  the  block  aforesaid,  on  the  day 
aforesaid,  and  while  the  plaintiff,  with  all 
due  care  and  diligence,  was  seated  in  the 
said  car  on  the  said  train,  waiting  for  the 
same  to  be  moved  forward,  the  defendant 
then  and  there  carelessly  and  negligently  so 
managed  and  controlled  a  certain  other  one 
of  its  trains  running  on  the  track  in  the  rear  ' 
of  the  one  upon  which  the  plalntiflC  was  a 
passenger  that  the  same  ran  into  the  rear 
end  of  and  struck  the  standing  car  in  which 
the  plaintiff  was  seated,  with  great  force 
and  violence,  and  thereby  the  plaintiff  was 
then  and  there  thrown  with  great  violence 
and  force  from  oft  the  seat  upon  which  he 
was  seated,  upon  the  seat  in  front  of  him," 
and  thereby  received  the  injuries  of  which 
he  complains.  To  this  declaration  the  de- 
fendant filed  the  plea  of  general  Issue.  Oc- 
tober 1,  1896,  more  than  two  years  after  the 
action  accrued,  the  plaintiff  filed  an  amend- 
ment to  the  declaration.  The  declaration,  as 
amended,  charged  that  the  plaintiff  was  a 
passenger  on  the  Cottage  Grove  avenue  line, 
and  the  place  of  the  accident  and  injury 
between  Thirty-Eighth  and  Thirty-Ninth 
streets,  on  Cottage  Grove  avenue.  These 
amendments  were  made  by  striking  out  the 
portions  of  the  original  declaration  which  re- 
ferred to  State  street,  and  substituting 
clauses  which  fixed  the  line  as  the  Cottage 
Grove  avenue  liue,  and  the  place  at  which 
the  accident  happened  on  Cottage  Grove  ave- 
nue between  Thirty-Eighth  and  Thirty-Ninth 
streets.  In  other  respects  the  original  dec- 
laration was  not  altered.  To  the  amended 
declaration  the  defendant  filed  the  general 
issue,  and  also  a  plea  of  the  statute  of  limi- 
tations. To  the  plea  of  the  statute  of  limita- 
tions plaintiff  filed  two  replications,  the  first 
of  which  tendered  issue  upon  the  allegation 
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of  the  plea  that  the  cause  of  action  therein 
mentioned  did  not  accrue  to  the  plaintiff  at 
any  time  within  two  years  next  before  the 
commencement  of  this  suit;  and  the  second 
alleged  that  the  plaintiff  ought  not  to  be 
barred  from  maintaining  his  suit  upon  the 
declaration  as  amended,  "because  be  says 
that  the  said  several  causes  of  action,  and 
each  and  every  of  them,  In  the  said  amended 
declaration  mentioned,  are  the  same  causes 
of  action,  and  no  other  than  the  said  causes 
of  action,  iB  the  original  declaration  men- 
tioned; and  this  the  plaintiff  prays  may  be 
inquired  of  by  the  country."  This  conclusion 
to  the  country  was  amended,  by  leave  of 
court,  by  substitution  of  a  verification.  To 
this  second  replication  the  defendant  filed  a 
demurrer,  which  was  overruled.  Defendant 
abode  by  its  demurrer.  The  case  was  tried 
on  the  Issues  presented  by  these  pleadings, 
and  a  verdict  and  Judgment  were  rendered 
against  defendant  for  $1,000.  At  the  close  of 
the  plaintiff's  evidence,  and  at  the  close  of 
all  the  evidence,  defendant  offered  an  in- 
struction directing  a  verdict  In  its  behalf, 
but  the  court  refused  the  instruction.  Prom 
this  judgment  an  appeal  was  prosecuted  to 
the  Appellate  Court,  where  the  Judgment  has 
been  affirmed.  The  present  appeal  is  prose- 
cuted from  the  judgment  of  affirmance  so  en- 
tered by  the  Appellate  Court. 

The  appellant  argues,  first,  that  the  second 
replication,  as  amended,  containing  no  aver- 
ment of  fact,  was  bad,  and  the  demurrer 
thereto  should  have  been  S'astalned;  and, 
second,  that  the  declaration,  as  amended, 
was.  In  legal  effect,  the  commencement  of 
the  suit,  because  It  Introduced  a  new  and 
distinct  cause  of  action  from  that  In  the  orig- 
inal declaration,  and,  therefore,  the  statute 
of  limitations  having  run  before  the  amend- 
ment was  filed,  this  suit  is  barred. 

It  Is  not  necessary  to  determine  whether 
there  was  error  In  overruling  the  demurrer  to 
the  second  replication,  for,  granting  that 
there  was  error,  the  record  shows  that  It  re- 
suited  in  no  Injury  to  this  appellant.  If  the 
court  had  sustained  the  demurrer,  the  trial 
could  have  proceeded  on  the  Issue  formed 
by  the  first  replication  to  the  plea,  and  no 
different  result  would  have  ensued.  This 
will  appear  more  clearly  after  stating  the 
pleadings.  The  plaintiff  filed  an  amended 
declaration,  to  which  the  defendant  filed  the 
general  issue,  and  also  a  plea  of  the  statute 
of  limitations,  in  which  It  was  averred  that 
the  cause  of  action  mentioned  In  the  declara- 
tion did  not  "accrue  to  the  plaintiff  within 
two  years  next  before  the  commencement  of 
this  suit,  to  wit,  the  filing  of  said  declaration 
as  amended."  The  first  replication  filed  by 
the  plaintiff  then  averred  that  the  action 
"did  accrue  to  him  vrithln  two  years  next 
before  the  commencement  of  this  suit."  By 
this  pleading,  Issue  was  Joined  on  the  ques- 
tion whether  the  action  accrued  within  two 
years  next  before  the  commencement  of  this 
suit    That  Issue  was  a  mixed  question  of 


law  and  fact.    It  was  for  the  Jury  to  deter- 
mine when  the  injury  occurred,  and  for  the 
court   to   determine   whether   the    suit   ^raa 
commenced  at  the  time  the  summons  issued, 
or  at  the  time  the  amendment  to  the  declara- 
tion was  filed.    The  Jury  found  that  the  in- 
jury occurred  on  the  28th  of  September,  1891. 
and  the  court  must  have  found  that  tbe  salt 
was  commenced  at  the  issuance  of  the  sum- 
mons;   otherwise  It  would  have  directed  a. 
verdict  for  the  defendant,  as  requested  by 
the  appellant  at  the  close  of  the  plaintiff's 
case,  and  again  at  the  close  of  all  the  evi- 
dence.   It  does  not  appear  that  any   barm 
could  have  come  to  the  appellant  by  reason 
of  tbe  court's  ruling  as  to  the  pleadings.     If 
tbe  objection  Is  that  the  question  of  identity 
of  causes  of  action  was  submitted  to  the 
Jury  Instead  of  to  the  court,  that  objection 
is  without  force,  in  tbe  face  of  the  fact  that 
the  court  Itself  passed  upon  tbe  question 
when  It  refused  the  peremptory  Instruction. 
The  appellant  Insists  that  the  error  was 
not  harmless,  for  the  reason  that,  if  the  sec- 
ond replication  had  been  held  bad,  the  de- 
fendant would  have  been  clearly  entitled  to 
an  Instruction  directing  a  verdict  in  its  fa- 
vor, because  the  Issues  found  on  the  first 
replication  were  clearly  with  defendant.     In 
support  of  this  contention,  It  Is  urged  that 
the  issues  formed  by  the  first  replication  to 
the  plea  of  the  statute  of  limitations  was 
whether  or  not  the  amendment  was   filed 
within  two  years  after  the  happening  of  the 
accident.    We  do   not  so   consider  It.    The 
plea  contains  the  averment  that  the  canse  of 
action  did  not  "accrue  to  the  plaintiff  at  any 
time  within  two  years  before  the  commence- 
ment of  this  suit,  to  wit,  the  filing  of  said 
declaration  as  amended."    In  the  replication 
It  is  averred  that  the  cause  of  action  "did 
accrue  within  two  years  next  before  the  com- 
mencement of  this  suit."    That  replication 
does  not  in  any  manner  aver  that  the  action 
accrued  within  two  years  next  before  the 
filing  of  the  amendment,  and  the  plea  can- 
not be  considered  as  declaring  the  action  did 
accrue  within   two   years   next  before  the 
filing  of  the  amendment  unless  it  be  granted 
that  the  filing  of  the  amendment  was  the 
commencement  of  the  suit,  and  that  Is  Just 
the  question  to  be  determined.    Tbe  situa- 
tion, in  short,  Is  this:    The  defendant.  In  the 
plea  of  the  statute  of  limitations,   averred 
that  tbe  action  arose  more  than  two  years 
before  the  commencement  of  this  suit.    It 
then  added,  "to  wit,  the  filing  of  said  dec- 
laration as  amended."    Of  course,  this  ad- 
dition implied  that  In  tbe  mind  of  the  plead- 
er the  filing  of  the  amendment  was  the 
commencement  of  the  suit,  and  this  was  a 
question  that  he  now  insists  was  a  matter  of 
law  for  the  court.    When  the  plalntlfTs  repli- 
cation was  filed.  It  traversed  the  averment  In 
the  plea,  so  far  as  It  alleged  that  the  action 
accrued  more  than  two  years  before  the  com- 
mencement of  the  suit,  but  did  not  traverse 
the  legal  conclusion  of  the  defendant  that 
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'tlie  filing  of  the  amendment  was  tbe  com- 
cnencemcnt  of  tbe  suit. 

Upon  tills  state  of  tbe  pleadings,  the  appel- 
lant insists  that,  because  the  uncontradicted 
proof  shows  that  the  action  accrued  more 
than  two  years  before  the  amendment  was 
filed,  it  was  entitled  to  the  instruction  direct- 
ing a  verdict  In  Its  favor.  That  such  a  con- 
tention hardly  deserves  the  consideration  we 
have  given  to  It  will  readily  appear  when  we 
summarize  tbe  position  of  tbe  appellant.  It 
contends  that  an  issue  was  formed  and  prov- 
ed in  Its  favor,  when,  In  truth,  tbe  fact  that 
it  contends  iras  in  issue  was  not  asserted  by 
tbe  plaintiff  at  all,  and  unless  we  give  a 
mere  legal  conclusion,  namely,  that  the  filing 
of  the  amendment  was  tbe  beginning  of  the 
suit,  the  force  of  a  negative  averment,  there 
was  no  such  issue.  We  conclude,  therefore, 
that  any  error  that  may  have  been  committed 
in  overruling  the  demurrer  to  the  second  rep- 
lication was  harmless;  the  issues  of  fact 
being  properly  formed  by  the  general  issue, 
tbe  special  plea  and  tbe  first  replication 
thereto,  and  tbe  question  of  law  having  been 
passed  on  by  the  court  in  his  refusal  to  give 
tbe  peremptory  instruction  requested  by  ap- 
pellant 

Tbe  principal  question  for  our  determina- 
tion Is  raised  by  the  second  contention  of  the 
appellant  It  is  urged  that  tbe  amendment 
to  the  declaration  introduces  a  new  cause  of 
action,  and  was  barred  by  the  statute  of. 
limitations,  which  had  run  previous  to  the 
filing  of  the  amendment  Tbe  general  rule  of 
law  applicable  in  this  state  is  unquestioned. 
We  have  repeatedly  held  that,  where  an 
amendment  introduces  a  new  cause  of  ac- 
tion, it  is  regarded  as  a  new  suit  commenced 
when  the  amendment  is  filed,  and  the  sum- 
mons Issued  originally  is  Ineifectual  to  toll 
the  statute  of  limitations,  if  in  fact  the 
amendment  is  filed  after  the  expiration  of 
th»  statutory  period.  Fish  v.  Farwell,  160 
III.  236,  43  N.  B.  367.  Where,  however,  an 
amendment  to  a  declaration  introduces  no 
new  cause  of  action,  but  merely  restate  in 
a  different  form  the  same  cause  of  action  as 
set  up  in  tbe  original  declaration,  the  suit  is 
commenced  at  tbe  time  of  the  issuance  of 
the  original  summons,  and  the  filing  of  the 
amendment  relates  back  to  the  date  of  tbe 
summons,  and  the  statute  of  limitations  Is 
not  a  bar  to  the  amendment.  Chicago,  Bur- 
lington &  Quincy  Railroad  Co.  v.  Jones,  14d 
111.  361.  37  N.  E.  247,  24  L.  R.  A.  141,  41  Am. 
St  Rep.  278;  Phelps  v.  Illlnola  Central  Rail- 
road Co.,  94  HI.  548;  Wolf  v.  Collins,  196  111. 
281,  63  N.  E.  638;  Chicago  &  Eastern  Illinois 
Railroad  Co.  v.  Wallace,  202  III.  129,  66  N. 
B.  1096. 

The  original  declaration  In  tbe  case  at  bar 
states,  in  effect,  that  the  plaintiff  became  a 
passenger  on  a  certain  train  of  the  defendant 
on  the  railroad  running  on  State  street  <md 
was  carried  to  a  point  between  Thirty-Eighth 
and  Thirty-Ninth  streets  on  said  State  street, 
at  which  place  tbe  accident  occurred.    The 


amendment  substitutes  "Cottage  Grove  ave- 
nue^' for  "State  street"  so  that,  as  amended, 
the  declaration  avers  that  he  was  a  pas- 
senger on  the  Cottage  Grove  avenue  line, 
and  that  the  accident  occurred  on  Cottage 
Qrove  avenue  between  Thirty-Eighth  and 
Thirty-Ninth  streets.  The  bare  question  be- 
fore us  is,  did  such  an  amendment  introduce 
a  new  cause  of  action? 

Counsel  for  appellant  cite  numerous  cases 
and  text  authorities  on  the  proposition  that 
even  in  transitory  actions  tbe  allegation  of 
place,  if  matter  of  description,  is  material, 
and  must  be  proved  as  laid.  This  is  un- 
doubtedly a  correct  statement  of  the  law  as 
laid  down  in  Wabash  Western  Railway  Co. 
V.  Friedman,  146  111.  583,  30  N.  E.  353,  34  N. 
&  1111,  and  Lake  Shore  &  Michigan  South- 
em  Railway  Co.  v.  Ward,  135  111.  511,  26  N. 
Bi.  620,  and  would  be  applicable  to  the  case 
at  bar  If  we  were  called  upon  to  determine 
whether'  there  was  a  variance  between  the 
facts  as  proved  on  the  trial  and  the  allega- 
tions of  the  original  declaration.  The  ques- 
tion before  us  is  whether  a  new  cause  of  ac- 
tion was  introduced  by  an  amendment  which 
alleged  a  different  place  as  the  occurrence  of 
the  injury  from  that  alleged  in  the  original 
declaration.  It  might  well  be  true  that  the 
facts  proved  under  that  amendment  were  at 
variance  with  the  allegations  of  the  original 
declaration,  and  still  It  would  not  necessarily 
follow  that  the  allegations  of  the  amendment 
Introduced  an  entirely  new  and  distinct  cause 
of  action.  This  is  evident  from  the  nature 
of  a  variance.  Take  the  case  of  several 
counts  in  a  declaration.  The  very  object  of 
stating  tbe  same  cause  of  action  in  differ- 
ent counts  is  to  prevent  a  variance.  Because 
the  proof  corresponds,  let  us  say,  to  the  third 
count,  and  is  at  variance  Vlth  the  first  and 
second,  it  does  not  follow  that  the  first  and 
second  counts  set  up  a  new  and  distinct  cause 
of  action  from  that  contained  in  the  third. 
We  think  tills  will  demonstrate  clearly  that 
there  Is  a  broad  distinction  between  the 
cases  of  variance  and  cases  where  a  new 
cause  of  action  is  introduced.  In  Swift  &  Co. 
V.  Foster,  163  111.  50,  44  N.  B.  837,  this  court 
said  (page  52, 163  111.,  and  page  838,  44  N.  B.): 
"The  negligence  of  the  defendant  whereby 
the  death  of  Mullen  was  caused,  might  well 
be  stated  in  different  ways  in  tbe  several 
counts,  in  order  to  prevent  a  variance  be- 
tween the  allegation  and  proofs,  without  set- 
ting up  different  and  distinct  causes  of  ac- . 
tlon."  Tbe  distinction  may  be  illustrated  in 
another  way.  A  plaintiff  must  allege  and 
prove  every  element  that  constitutes  bis 
cause  of  action;  and  the  converse  is  true — 
that  elements  constituting  a  cause  of  action 
are  those  that  must  be  alleged  and  proved. 
In  the  case  at  bar  the  venue  was  laid  with 
certainty,  and  it  was  not  necessary  to  al- 
lege with  particularity  the  descriptive  mat- 
ters of  place;  but  having  been  laid,  it  was 
necessary.  In  order  to  prevent  a  variance, 
that  they  be  proved  as  laid.    An  unnecessary 
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allegation  never  becomes  an  element  of  a 
cause  of  action,  and  yet  an  unnecessary  al- 
legation must  frequently  be  proved  as  laid, 
to  prevent  a  variance.  The  allegation,  with 
particularity,  of  the  street  upon  which  the  in- 
Jury  occurred,  was  altogether  unnecessary. 
The  declaration  laid  the  venue  in  "Cook  coun- 
ty, Illinois,"  and  it  would  have  been  a  legally 
sufficient  statement  to  have  alleged  that  the 
injury  occurred  in  the  "county  aforesaid." 
Read  V.  Walker,  62  111.  333;  St.  Louis,  Jack- 
sonville &  Chicago  Railroad  Co.  v.  Thomas, 
47  III.  116.  In  St  Louis,  Jacksonville  &  Chi- 
cago Railroad  Co.  v.  Thomas,  supra,  the  ac- 
tion was  for  killing  stock  at  a  place  where 
the  company  was  required  to  fence.  The 
venue  was  "at  the  circuit  aforesaid";  aver^ 
ring  that  the  defendant  was  then  and  there 
a  corporation,  and  operating  a  railroad,  etc. 
In  that  ease  we  said:  "The  declaration  con- 
tained three  counts,  to  which  a  demurrer  was 
filed  and  special  causes  were  set  down.  The 
first  is  the  want  of  a  venue  of  the  Injury. 
The  caption  or  title  of  the  declaration  Is 
'State  of  Illinois,  Morgan  County.'  The  aver^ 
ment  is  that  the  company  'was  then  running 
divers  locomotive  engines  and  railroad  cars, 
operated  in  and  upon  said  railroad  track,  by 
the  servants  and  agents  of  said  railroad 
company,  and  the  said  defendant  so  operat- 
ing said  locomotives  and  cars  in  and  upon 
said  railroad  track,  on  the  day  and  year 
aforesaid,  ran  said  locomotive  and  cars 
against  and  upon  one  steer,  the  property  of 
the  plaintiffs,  and  then  and  there  killed  said 
steer.'  While  this  is  not  accurately  formal 
pleading,  we  think  that  the  'then  and  there' 
obviously  refers  to  the  time  and  place  pre- 
viously mentioned,  and,  as  but  one  date  and 
the  name  of  but  pne  place  had  preceded  this 
averment,  they  were  referred  to;  and,  Mor- 
gan county  being  named  in  the  caption  to 
the  declaration,  It  was  thus  named  as  the 
venue.  In  the  second  and  third  counts  the 
venue  Is  referred  to  as  being  at  the  'circuit 
aforesaid.'  This  answers  the  rule  of  plead- 
ing that  every  traversable  fact  must  be  laid 
With  a  venue.  It  is  true,  this  is  but  form; 
but  appellants,  as  they  had  a  right  to  do, 
objected  for  the  want  of  form,  by  setting  it 
down  as  a  special  cause  in  their  demurrer. 
This  ground  of  demurrer  was  not  well  tak- 
en." Upon  this  question,  Tldd,  in  his  Prac- 
tice (page  432),  says:  "In  an  action  upon 
the  case  for  a  nuisance,  if  no  place  be  alleged 
where  the  nuisance  was  committed,  the  coun- 
ty in  the  margin  shall  be  Intended;  and,  in 
stating  transitory  facts,  it  is  enough  to  al- 
lege a  county  for  a  venue,  without  a  parish." 
In  his  Pleading,  Chltty  says  (page  249):  "But 
in  civil  actions  in  the  superior  courts,  as  the 
Jury  is  no  longer  de  vidncto,  the  statement 
of  a  county  alone,  or  that  the  contract  was 
made  in  London,  without  laying  a  parish  or 
ward,  suffices,  unless  where  a  local  descrip- 
tion is  necessary,  as  in  replevin,"  etc. 

The  nllogntion  of  the  particular  street,  be- 
ing  unnecessary,  could  not  become  an  ele- 


ment of  the  cause  of  action,  for,  as  we  hare 
already  pointed  out,  only  those  matters  are 
elements  of  a  cause  of  action  whicb  It  is 
necessary  for  the  plaintifF  to  allege  and  prove. 
The  question  is  therefore  narrowed  to  this: 
Did  an  amendment  substituting  one  unneces- 
sary and  nonessential  allegation  for  another 
Just  as  unnecessary  and  Just  as  nonessential 
to  the  cause  of  action  introduce  a  new  and 
distinct  cause  of  action?  We  think  the  an- 
swer is  clear  that  it  did  not.  The  right, 
duty.  Injury,  and  liability  are  all  precisely 
the  same.  It  sets  up  the  same  right  of  the 
plaintiff  to  be  secure  from  injury,  the  same 
duty  of  the  defendant  to  observe  that  right, 
and,  in  the  same  words,  the  same  breach  of 
that  duty  and  same  violation  of  that  right. 

The  case  of  Cicero  &  Proviso  Street  Rail- 
way Co.  V.  Brown,  80  111.  App.  318,  was  a 
personal  injury  case.  The  original  declara- 
tion stated  that  the  defendant  operated  a 
railway  on  the  sti-eets  of  Chicago,  but  did 
not  specify  the  street  on  which  the  line  in 
question  was  operated.  It  stated  that  the 
injury  occurred  at  the  Intersection  of  saiil 
railway  and  Fiftieth  street  The  first  addi- 
tional count  alleged  that  the  line  was  on 
Lake  street,  and  that  the  injury  occurred  at 
Fifty-First  street.  The  second  additional 
count  alleged  that  the  line  was  on  Lake 
street  and  that  the  Injury  occutTed  at  Fif- 
tieth street.  The  statute  of  limitations  was 
Interposed,  It  being  contended  that  the  ad- 
ditional counts  set  up  a  new  cause  of  action. 
The  court  said  (page  321):  "At  most,  this 
proof  could  only  amount  to  a  variance  from 
the  allegation  of  the  first  additional  count 
and  not  a  failure  to  prove  the  substance  of 
the  cause  of  action  stated  in  the  declara- 
tion. In  actions  of  this  class  the  cause  of 
action  is  the  act  or  thing  done  or  omitted  to 
be  done  by  the  one  which  confers  the  right 
upon  another  to  sue;  in  other  words,  the 
act  or  wrong  of  defendant  towards  the  plain- 
tiff which  causes  a  grievance  for  which  the 
law  gives  a  remedy."  In  Stevenson  v.  Mad- 
gett,  10  N.  H.  338,  34  Am.  Dec.  155,  the  court 
says:  "The  cause  of  action  In  both  counts 
is  a  contract  for  the  delivery  of  certain  cat- 
tle, and  a  breach  of  that  contract  The  par- 
ticulars of  time  and  place  set  forth  in  the 
amended  count  am  materially  different  from 
those  in  the  original,  and  the  additional  aver- 
ments are  founded  upon  matter  superadded 
by  a  further  contract  between  the  parties 
after  the  original  agreement  was  entered  in- 
to. But  it  was  upon  a  breach  of  the  con- 
tract as  modified  that  the  plaintiff  brought 
his  suit  and  he  asked  by  his  amendment  to 
pei-fect  his  declaration,  so  that  he  'might  be 
able  to  prosecute  it  and  recover  for  that 
breach.  In  this  view  of  the  case,  the  amend- 
ment was  rightly  admitted.  The  form  of  the 
action  is  not  changed,  and  the  identity  of 
the  cause  is  preserved."  In  Alabama  Great 
Southern  Railroad  Co.  v.  Thomas,  89  Ala. 
294,  7  South.  762,  18  Am.  St  Rep.  119.  the 
court  said:     "The  various  amehumeuts  al- 
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;owed  to  tbe  complaint  do  not,  in  our  opinion. 
Introduce  a  new  cause  of  action,  different 
from  tbat  stated  In  tlie  original  count  of  the 
complaint.  The  gravamen  of  the  action  Is 
an  injury  caused  to  twelve  Ijead  of  cattle 
sliipped  by  the  plaintiff  on  tlie  defendant's 
railroad  on  April  29,  1880,  -whicli  injury  was 
alleged  to  be  tbe  result  of  the  defendant's 
negligence.  The  several  amendments  each 
make  a  case  based  on  some  alleged  violation 
of  duty  growing  out  of  thp  undertaking  to 
ship  these  same  cattle.  They  may  correct  a 
misdescription  of  the  contract  as  to  the 
agreed  point  of  destination  of  the  cattle,  or 
otherwise  cure  an  Imperfect  statement  of  the 
same  subject-matter,  or  add  new  averments 
of  facts  more  clearly  showing  the  negligence 
complained  of  or  otherwise  altering  the 
grounds  of  recovery,  or  varying  the  alleged 
mode  in  which  the  defendant  has  violated 
his  duties  growing  out  of  the  agreement  em- 
braced in  the  bill  of  lading;  but  they  go  no 
further.  The  identity  of  the  matter  upon 
which  the  suit  is  founded  is  fully  preserved. 
The  amendments  all  fall  within  the  lis  pen- 
dens proper,  and  only  subserve  the  purpose 
of  accomplishing  substantial  Justice  between 
the  parties,  and  of  deciding  the  pending  con- 
troversy on  its  real  and  true  merits.  This  is 
the  main  design  of  all  statutes  allowing 
amendments  to  pleadings.  The  statute  of 
limitations  of  one  year  was,  for  these  rea- 
sons, uo  sufficient  answer  to  the  new  counts 
added  to  the  complaint  by  way  of  amend- 
ment." 

In  many  states  an  amendment  which  Intro- 
duces a  new  cause  of  action  can  never  be 
made.  In  such  states  the  decisions  as  to 
whether  an  amendment  Introduces  a  new 
cause  of  action  are  In  point'  In  Pennsyl- 
vania a  declaration  cannot  be  amended  so  as 
to  Inti-oduce  a  new  cause  of  action.  Tatham 
T.  Ramcy,  82  Pa.  130.  But  an  amendment 
was  allowed  changing  the  state  In  which  a 
contract  was  alleged  to  have  l)een  made. 
Trego  V.  Lewis,  58  Pa.  463.  And  generally. 
In  such  states,  "amendments  which  change 
the  alleged  date  of  the  contract  or  the  sum 
to  be  paid,  or  correct  a  misdescription  of  the 
contract  in  other  respects,  or  change  any  par- 
ticular of  the  matter  to  be  performed,  or  the 
time  or  manner  of  performance,  so  long  as 
the  identity  of  the  matter  upon  which  the  ac- 
tion is  founded  is  preserved,  are  not  obnox- 
ious to.  the  rule."    1  Ency.  of  PI.  &  Pr.  558. 

We  are  convinced  that  the  amendment,  al- 
though varying  the  details  of  place  of  the 
substantive  claim,  counted  upon  precisely  the 
same  rights,  duties,  and  violations  as  were 
alleged  in  the  original  declaration,  and  that 
accordingly  no  new  cause  of  action  was  In- 
troduced. 

We  have  carefully  examined  the  authori- 
,  ties  cited  and  relied  upon  by  appellant,  and 
do  not  think  they  are  In  conflict  with  the 
views  herein  expressed,  and  are  clearly  dis- 
tinguishable from  the  case  at  bar.  The  case 
of  Wabash  Western  Railway  Oo,  v.  Fried- 


man, supra,  is  among  those  relied  upon  by 
appellant.  The  sole  question  there  was  one 
of  variance.  The  action  was  for  a  personal 
injury  to  a  passenger.  The  averment  in  the 
declaration  as  to  the  location  was  that  the 
defendant  company  was  operating  a  railroad 
from  Kii-ksville,  Mo.,  to  Glenwood  Junction, 
Mo.,  and  that  the  plaintiff,  Friedman,  be- 
came a  passengci'  at  Kirksville  to  be  carried 
thence  to  Glenwood  Junction.  The  plaintiff 
testliied  that  he  boarded  the  train  at  Mober- 
ly.  Mo.,  to  go  to  Ottumwa,  Iowa.  This  evi- 
dence was  objected  to.  It  was  insisted,  for 
the  company,  there  was  a  variance  between 
the  averment  and  the  evidence  as  to  how  the 
relation  of  passenger  and  carrier  arose,  and 
an  instruction  to  that  effect  was  offered  and 
refused.  This  court  reversed  the  case,  and 
held  there  was  a  variance.  In  tbat  case,  in- 
ter alia,  it  Is  said  (page  592,  140  III.,  and  page 
350,  30  N.  E.):  "It  may  be  true  that  plaintiff 
stated  more  in  his  declaration  than  he  might 
have  stated;  that  he  might  have  relied  upon 
an  allegation  that  he  was  a  passenger  upon 
defendant's  cars,  being  carried  for  reward, 
without  stating  definitely  the  termini  of  bis 
journey  on  defendant's  line  of  road.  But, 
having  gone  Into  detail  in  his  allegations,  the 
law  requires  him  to  prove  them  as  laid."  If 
the  averment  of  the  termini  of  the  Journey 
might  have  been  omitted,  and  the  general 
statement  of  the  relation  been  held  suffi- 
cient, it  cannot  be  upon  any  other  theory 
than  that  such  averment  was  not  essentially 
a  part  of  the  plaintiff's  case.  If  Friedman, 
after  the  evidence  was  In,  bad  amended  his 
declaration  by  striking  the  unnecessary  and 
descriptive  part,  no  assignment  of  error  could 
have  been  sustained  because  of  the  variance, 
and  his  declaration  would  have  supported 
the  verdict  The  case  of  Wisconsin  Central 
Railroad  Co.  v.  WIeczorek,  151  111.  579,  38 
N.  E.  678,  Is  not  authority  In  the  case  at  bar. 
That  was  an  action  for  an  injury  to  real  es- 
tate from  the  construction  and  operation  of 
a  steam  railroad  in  a  street  In  front  of  and 
adjacent  to  the  plalntiCTs  premises;  part  of 
the  injury  charged  being  the  obstruction  of 
the  street  with  trains.  The  evidence  showed 
ttiat  the  railroad  was  not  upon  the  street  or 
any  part  of  it  It  was  held  by  this  court 
that,  in  an  action  such  as  that  the  descrip- 
tion of  the  locus  in  quo  is  legally  essential  to 
and  of  the  substance  of  the  action,  for  the 
reason  that  upon  the  proximity  of  the  rail- 
way to  the  premises  must,  in  a  degree,  de- 
pend the  damage,  and  that  a  description 
must  be  given  from  which  It  could  reason- 
ably be  inferred  that  Injury  might  probably 
ensue  to  property  claimed  to  be  damaged. 
In  the  case  at  bar,  the  Injury  of  appellee, 
either  In  its  character  or  extent,  was  in  no 
way  dependent  upon  any  particular  place  or 
street,  or  along  any  part  of  appellant's  line 
or  lines  of  street  railway.  The  distinction 
made  in  the  above  case  is  also  applicable  in 
the  case  of  DeiTSgon  v.  Rutland,  58  Vt  128, 
8  Atl.  332,  which  was  an  action  for  damage 
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to  land  from  the  constmctlon  of  a  sewer. 
The  narr.,  without  particular  description  of 
the  sewer,  averred  that  a  certain  sewer  con- 
structed by  the  defendant,  the  town  of  Rut- 
land, was  built  In  1872,  etc.  The  evidence 
disclosed  that  there  were  two  sewers  built 
by  the  defendant  near  the  land  of  the  plain- 
tlft— one  constructed  In  1872,  and  one  In  1882 
—and  that  the  latter  was  the  cause  of  the  In- 
Jury.  The  locus  In  quo  was  material,  and 
there  was  a  variance.  And  so  we  might,  in 
each  of  the  cases  cited,  point  out  clear  dis- 
tinctions, as  we  think,  from  the  contested 
point  in  this  case. 

We  find  no  reversible  error  In  the  Judg- 
ment of  the  Appellate  Court,  and  that  Judg- 
ment is  affirmed.    Judgment  affirmed. 


(206  111.  124) 

SUPREME  TENT  OF  KNIGHTS  OF  MAC- 
CABEES OP  THE  WORLD  v. 
STBNSLAND  et  al. 

(Supreme  Court  of  Illinois.    Dec.  16,  1903.) 

FRATERNAL  IN3URANCH}— ACTION  ON  CERTIFI- 
CATE—EVIDENCE— PROOFS  OP  LOS3-C0NCLU- 
SIVBNBSS— ESTOPPEL— SUICIDE— BURDEN  OP 
PROOF  —  EXPERT  TESTIMONY  —  QUALIFICA- 
TION-FORM OF  QUESTIONS  —  TRIAL  —  QUES- 
TIONS FOR  JXniY. 

1.  In  an  action  on  a  fraternal  insurance  cer- 
tificate, evidence  considered,  and  held  to  present 
a  question  for  the  jury,  as  to  whether  insured 
came  to  his  death  by  suicide. 

2.  In  an  action  on  a  fraternal  Insurance  cer- 
tificate, a  question  asked  of  an  expert,  after 
stating  the  circumstances,  "In  your  opinion, 
doctor,  could  the  death  of  this  man  have  been 
caused  by  strangulation  with  suicidal  intent?" 
was  properly  allowed,  when  modified  by  strik- 
ing out  the  two  concluding  words. 

3.  In  an  action  on  a  fraternal  insurance  cer- 
tificate, physicians  who  had  seen  several  in- 
stances where  persons  bad  died  from  hanging 
were  properly  permitted  to  testify  as  to  wheth- 
er, in  cases  of  strangulation,  there  was  any  dis- 
coloration of  the  slcin  or  distortion  of  the  fea- 
tures, although  their  experience  had  been  con- 
fined to  cases  in  which  the  deceased  were  found 
hanging  in  the  air,  and  in  the  case  at  bar  the 
insured  was  found  with  his  feet  on  the  floor. 

4.  Statements  in  proofs  of  loss  as  to  the  cause 
of  death  of  insured  may  be  contradicted  on  the 
trial  of  an  action  on  the  policy  unless  the  usual 
elements  of  equitable  estoppel  are  present. 

5.  NegligeD'-e  of  the  widow  of  insured  in  not 
reading  the  proofs  of  loss  before  signing  it  is 
not  ground  for  estopping  her  from  assigning  a 
different  cause  of  death  than  that  stated  in  the 
proofs. 

6.  The  fact  that  a  widow,  in  signing  proofs  of 
loss,  knew  that  they  stated  that  insured  met  his 
death  by  suicide  from  strangulation,  does  not 
estop  her  from  assigning  a  ditEerent  cause  of 
death  at  the  trial,  since  such  statements  in  the 
proofs  were  merely  matters  of  opinion. 

7.  That  a  widow,  witli  no  intention  to  defraud 
or  mislead,  signed  and  swore  to  a  proof  of  death 
of  insured  which  assigned  as  the  remote  cause 
of  death  suicide  by  strangulation,  did  not  estop 
her  to  show  a  different  cause  on  the  trial,  where 
there  was  no  evidence  that  the  insurer  relied  on 
the  statement,  or  was  in  any  worse  condition 
because  of  the  same. 

8.  Where,  fully  two  months  before  the  first 
trial  of  an  action  on  a  fraternal  benefit  certifi- 
cate, the  insurer  was  notified  by  plaintiff's  repli- 
cation, denying  the  averments  of  the  plea,  that 
suicide  was  the  cause  of  death,  and  before  the 
present  trial  a  special  written  notice  was  given 


to  Insurer  that  the  question  of  suicide  would  be 
controverted,  it  was  not  error  to  permit  plain- 
tiffs to  introduce  testimony  tending  to  show  that 
the  cause  of  death,  which  the  proofs  of  loss 
stated  to  be  suicide,  was  not  suicide. 
_  0.  In  an  action  on  a  fraternal  insurance  cer- 
tificate, where  defendant,  in  a  special  plea,  aver- 
red that  insured  committed  suicide,  in  violation 
of  the  terms  of  the  certificate,  it  thereby  assum- 
ed the  burden  of  proof  of  suicide,  which  was 
upon  it  throughout  the  trial,  irrespective  of  the 
fact  that  the  proofs  of  death  introduced  by 
plaintiff  stated  suicide  as  the  cause  of  death. 

Appeal  from  Appellate  Court,  Elrst  Dis- 
trict. 

.  Action  by  Minnie  M.  Stensland  and  others 
against  the  Supreme  Tent  of  the  Knights  of 
Maccabees  of  the  World.  From  a  Judgment 
of  the  Appellate  Court  affirming  a  Judgment 
for  plaintifls  (for  opinion,  see  105  III.  App. 
267),  defendant  appeals.    Affirmed. 

H.  H.  C.  Miller  and  W.  8,  Oppenheim,  for 
appellant    Beach  &  Beach,  for  appellees. 

RICKS,  3.  This  was  an  action  in  assump- 
sit brought  by  appellees  against  appellant  in 
the  circuit  court  of  Cook  county.  The  ap- 
pellant issued  a  benefit  certlBcate  to  Peter 
A.  Stensland  on  March  25,  1895.  At  that 
time  the  by-laws  of  appellant  provided  that 
if  the  insured  committed  suicide,  whether 
he  was  sane  or  Insane  at  the  time,  no  bene- 
fit should  be  paid.  In  1897  this  by-law  was 
clianged  by  extending  the  time  to  five  years, 
so  that  in  case  of  suicide  within  five  years 
the  insurer  should  be  liable  only  for  the 
amount  of  all  assessments  paid.  Peter 
Stensland  was  found  dead  at  his  home  on 
April  2, 1808.  His  neck  was  suspended  about 
six  Inches  above  the  fioor  by  a  rope  attached 
to  the  door  knob.  His  chest,  hips,  and  legs 
were  resting  upon  the  floor.  At  the  time  of 
his  death,  Stensland's  family  was  away  from 
home.  A  man  by  the  name  of  Bense  occu- 
pied a  room  in  the  fiat  with  the  Stenslands. 
and  it  was  be  who  notified  the  police  of 
Stensland's  death.  The  coroner's  inquest  re- 
turned a  verdict  of  "suicide  by  strangula- 
tion," and  the  proofs  of  death  sent  in  by  ap- 
pellees stated  that  the  remote  cause  of  death 
was  suicide  by  strangulation.  Appellant  re- 
fused to  pay  anything  more  than  the  amount 
of  the  premium  It  had  received,  and  this 
suit  was  brought  upon  the  certificate. 

Appellant  interposed  a  plea  of  general  is- 
sue, and  a  further  special  plea  alleging  that 
the  deceased  committed  suicide.  On  the 
trial,  appellees  showed  the  death  of  the  in- 
sured, and  introduced  the  certificate  and 
proofs  of  death.  The  appellant  then  offered 
the  by-laws  which  were  in  force  when  the 
certificate  was  Issued  and  when  the  deceas- 
ed died.  The  appellees  put  in  testimony 
tending  to  show  that  the  deceased  did  not 
commit  suicide,  and  appellant  introduced  a 
rebuttal  tending  to  show  that  he  did  commit 
suicide.  The  Jury  brought  in  a  general  ver- 
dict for  the  plaintiffs  (appellees),  and  as- 
sessed their  damages  at  $2,000,  and  also 
found  specially  that  the  deceased  did  not 
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come  to  bis  death  by  committing  suicide  with 
suicidal  intent  From  a  judgment  on  the 
general  verdict  an  appeal  was  taken  to  the 
Appellate  Court  for  the  First  District,  where 
the  Judgment  was  affirmed.  This  case  comes 
here  by  a  further  appeal  from  that  judgment 

The  first  point  made  by  appellant  is  that 
the  court  erred  in  not  giving  the  peremptory 
instruction  ottered  by  the  defendant  after 
the  introduction  of  all  the  evidence.  The 
affirmance  of  this  Judgment  by  the  Appel- 
late Court  leaves  this  court  with  only  the 
bare  legal  question,  was  there  evidence  fair- 
ly tending  to  show  the  plaintiffs'  cause  of 
action?  We  must  hold  that  there  was.  We 
cannot  disregard  the  testimony  of  the  three 
physicians  who  swear  that  in  case  of  stran- 
gulation the  face  is  distorted  and  discolored, 
and  there  would  be  marks  on  the  neck  at 
the  point  of  the  constricting  material,  due 
to  the  escape  of  blood  from  the  blood  vessels 
into  the  tissues.  This  expert  evidence,  cou- 
pled with  the  testimony  of  several  witnesses 
to  the  effect  that  there  were  no  marks  what- 
ever on  the  neck,  all  went  to  support  the 
plaintiffs'  case.  A  paper  was  found  on  the 
table  by  the  officers.  It  was  in  the  handwrit- 
ing of  the  deceased,  partly  In  Norwegian 
and  partly  in  English,  and,  as  translated,  is, 
"If  you  come  while  I  live  then  then  me  till 
hospital,"  and  below  this  the  word  "house." 
We  think  this  is  additional  evidence  tending 
to  show  that  there  was  no  suicidal  intent,  for 
it  is  unusual  for  one  contemplating  self-de- 
struction to  provide  for  the  contingency  of 
some  one  coming  while  he  lives.  The  fol- 
lovring  word,  "hospital,"  Indicates  serious  ill- 
ness at  the  time  the  note  was  written.  This 
is  further  corroborated  by  the  generally  dis- 
jointed and  incoherent  nature  of  the  note. 
There  was  also  testimony  that  the  deceased 
had  two  weeks  previously  fallen  five  stories 
in  an  elevator.  The  widow  testified  that  she 
kept  the  clothes  line  hanging  on  the  door  in 
loops,  and  no  one  swears  that  the  rope  was 
tied  around  the  neck  of  the  deceased.  Upon 
all  this  evidence,  we  believe  that  reasonable 
minds  might  come  to  a  different  conclusion 
on  the  question  of  suicide. 

The  next  point  reviewed  by  counsel  for  ap- 
pellant Is  that  the  hypothetical  question  pro- 
pounded to  Dr.  Reed  was  inadmissible.  The 
question,  after  stating  the  circumstances,  con- 
cluded with  the  words:  "In  your  opinion, 
doctor,  could  the  death  of  this  man  have  been 
caused  by  strangulation  with  suicidal  In- 
tent?" The  counsel  for  the  appellant  ques- 
tioned the  last  two  words,  "suicidal  intent," 
and  the  court  ordered  that  these  two  words  be 
stricken.  In  their  argument  counsel  for  the 
appellant— for  the  purpose  of  fairness,  they 
say — quote  this  portion  of  the  evidence;  but 
they  omit  altogether  the  court's  order  to  strike 
those  words,  and  attribute  to  the  court  certain 
words  spoken,  as  the  record  shows,  by  coun- 
sel. -It  was  either  careless  or  reprehensible 
to  misquote  the  judge's  words  at  this  time, 
for  it  changes  the  entire  complexion  of  the 


question.  We  are  convinced  that  the  record 
shows  no  error  in  allowing  the  question  as 
modified  by  the  court 

The  contention  that  the  physicians  were 
not  experts  on  the  question  of  strangulation 
is  likewise  without  merit.  The  question  be- 
fore  these  experts  was  whether,  in  case  of 
strangulation,  there  was  any  discoloration  of 
the  skin  or  distortion  of  the  features.  Dr. 
Heed  had  seen  several  instances  where  per- 
sons had  died  from  hanging.  Dr.  McNamara, 
the  attending  surgeon  and  medical  director  of 
the  Cook  County  Hospital,  had  seen  16  or  17 
men  hung,  and  had  made  several  post  mor- 
tem examinations  of  people  who  had  died  of 
strangulation.  Dr.  Craig's  testimony  agreed 
with  that  of  the  others,  and  be  states  that  he 
had  read  on  this  question  in  Taylor  on  Medi- 
cal Jurisprudence.  The  contention  is  that,  al- 
though these  doctors  may  know  the  condition 
of  the  face  or  body  In  cases  of  ordinary 
strangulation  or  hanging,  they  are  not  experts 
in  cases  of  strangulation  where  part  of  the 
body  was  suspended  and  a  part  resting  on  the 
floor.  This  objection  is  frivolous.  The  phe- 
nomena connected  with  strangulation  are  not 
so  technical  as  to  require  a  specialist  on  the 
subject.  Of  course,  a  physician,  just  because 
he  is  a  physician,  is  not  necessarily  an  exx)ert 
witness  on  matters  that  involve  difficult  ques- 
tions of  chemistry  or  bacteriology;  but  we 
think  of  no  better  expert  witness,  in  a  case 
like  that  under  consideration,  than  a  physician 
who  has  seen  a  number  of  cases  of  strangula- 
tion, whether  the  persons  strangled  had  their 
feet  on  the  floor  or  not 

Plaintiffs,  on  the  trial.  Introduced  the 
sworn  proofs  of  death  which  were  filed  with 
the  defendant,  but  limited  the  offer  to  the 
purpose  of  showing  appellant  received  notice 
of  tiie  death  of  the  insured.  The  proofs  were 
signed  by  Minnie  M.  Stensland,  the  widow, 
and  Christ.  Runden,  guardian  of  the  minor 
beneficiary.  In  this  proof  it  was  stated  that 
the  remote  cause  of  death  was  "suicide  by 
strangulation."  The  plaintiffs  were  then  per- 
mitted by  the  court  to  introduce  evidence  con- 
tradicting the  sworn  statement  made  in  this 
proof  of  death,  that  the  remote  cause  of 
death  was  suicide  by  strangulation.  It  is 
contended  by  appellant  that  the  sworn  ad- 
missions as  to  the  cause  of  death  in .  the 
proofs  of  .death  were  binding,  and  could  not 
properly  be  contradicted  unless  the  plaintiffs 
could  show  that  the  statements  were  made 
by  mistake  or  obtained  by  means  of  fraud. 
The  trial  was  begun  October  8,  1901.  On 
September  26,  1901,  appellees  gave  appellant 
written  notice  that,  if  the  written  proof  of 
death  assigned  suicide  by  any  means  as  the 
cause  of  death  of  the  insured,  appellees 
would,  on  the  trial,  offer  evidence  that  such 
proof  of  death  was  in  that  particular  er- 
roneous and  untrue,  and  made  under  misap- 
prehension and  In  ignorance  of  the  facts, 
and  would  show  that  the  insured  did  not 
come  to  bis  death  by  suicide.  In  Mta&  Ins. 
Co.  T.  Stevens,  48  lU.  31,  this  court  held  that 
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in  a  suit  on  a  fire  Insurance  policy  the  failure 
of  tbe  insured  to  Indlude  certain  articles  in 
the  proof  of  loss  did  not  estop  lilm  from 
subsequently  showing  on  the  trial  that  these 
other  articles  were  destroyed,  if  he  satisfied 
the  Jury  that  the  omission  was  from  no  de- 
sign or  bad  purpose.  In  Modem  Woodmen 
of  America  t.  Davis,  184  III.  236,  56  N.  E. 
300,  the  court  says:  "Any  statement  con- 
tained in  the  notice  and  proofs  of  death  was 
available  to  the  order  as  evidence  in  the 
nature  of  admissions  made  by  the  plaintiff 
in  the  action,  but  we  find  nothing  in  the 
averments  of  the  plea  upon  which  to  base 
the  contention  an  estoppel  arose.  That  the 
statement  in  the  proof  of  loss  was  made  with 
the  intention  the  order  would  act  upon  it, 
and  that  the  order  did  act  upon  it,'  and  chan- 
ged Its  position  to  its  injury,  was  at  least 
essential  to  the  creation  of  an  estoppel." 
While  there  may  be  some  slight  anthority 
for  the  contention  of  appellant,  we  are  con- 
vinced that  reason  and  the  great  weight  of 
authority  are  with  tbe  rule  which  permits 
the  statements  in  the  proof  of  loss  to  be 
contradicted  on  the  trial,  unless  it  appears 
that  the  usual  elements  of  equitable  estoppel 
are  present  The  rule  Insisted  upon  by  ap- 
pellant is  that,  before  the  statements  in  the 
proof  of  loss  can  be  contradicted,  the  plain- 
tiffs must  show  that  they  were  made  by  mis- 
take or  produced  by  fraud.  The  evidence 
shows  that  the  plaintiffs  knew  nothing  as  to 
the  cause  of  the  death.  The  widow  was 
away  from  home  at  the  time,  and,  of  course, 
was  no  more  able  to  state  th^  cause  of 
death,  as  a  fact,  to  be  suicide,  than  wer^ 
the  agents  of  appellant  She  swears  that  the 
agent  of  the  insurance  company  prepared  the 
proof  of  loss,  and  that  she  did  not  read  it 
before  she  signed  it  It  was  attempted,  also, 
on  the  trial,  to  show  the  circumstances  under 
which  she  signed,  but  this  was  objected  to 
by  counsel  for  appellant.  It  may  be  admitted 
that  the  widow  was  negligent  in  not  reading 
the  proof  of  loss  before  signing  it,  but  such 
negligence  Is  by  no  means  reason  for  ap- 
plying the  doctrine  of  equitable  estoppel. 
But  even  granting  that  she  knew  and  com- 
prehended at  the  time  that  the  proof  of 
death  contained  the  statement  that  the  death 
was  from  suicide,  still  no  estoppel  arises, 
for  the  reason  that  the  statement  that  the 
death  resulted  from  suicide  by  strangula- 
tion was  a  mere  opinion.  Moreover,  it  is 
not  shown  that  appellant,  relying  upon  her 
statement  has  changed  its  position  or  con- 
dition in  any  respect.  Before  the  doctrine  of 
equitable  estoppel  can  apply,  it  must  appear 
that  a  party  has,  by  his  conduct,  willfully 
made  false  representations  of  material  facts 
for  the  purpose  of  inducing  another  person 
'to  act  upon  them,  and  that  the  other,  not 
knowing  that  the  representations  were  false 
has,  'because  of  bis  reliance  npon  the  con- 
duct, so  altered  his  position  that  he  would 
suffer  a  loss  if  the  court  should  permit  tiie 
false  conduct  to  be  repudiated.    These  es- 


sentials are  not  present  in  this  case.  Tak- 
ing the  view  most  favorable  to  the  appel- 
lant the  record  shows  no  more  than  this: 
That  the  widow,  with  no  intention  to  de- 
fraud or  mislead,  signed  and  swoie  to  a 
proof  of  death  in  which  the  statement  'was 
made  that  the  remote  cause  of  death  was 
suicide  by  strangulation,  and  then,  on  tbe 
trial,  introduced  testimony  tending  to  show 
that  the  death  was  not  caused  by  suicide. 
That  is  the  entire  matter  as  shown  by  the 
record.  There  is  no  evidence  that  the  ap- 
pellant has  relied  upon  that  statement  nor 
that  it  is  in  a  worse  condition,  because  of 
anything  stated  as  to  the  cause  of  death, 
than  if  the  statement  bad  not  been  made. 
The  closest  scrutiny  of  her  entire  conduct 
fails  to  disclose  a  single  act  which  could  be 
looked  upon  as  a  reason  for  exclnding  evi- 
dence as  to  tbe  real  cause  of  death.  If 
there  was  any  fraud  whatever  in  the  trans- 
action at  the  time  she'  signed  the  proof  of 
death,  she  certainly  was  not  the  perpe- 
trator. 

The  Insured  died  April  2,  1898.  Proof  of 
death  was  made  August  20,  1898.  This  salt 
was  begun  in  December,  1898.  June  22, 
1000,  appellant  filed  a  special  plea  setting 
up  that  the  Insured  committed  suicide,  in 
violation  of  his  contract  On  October  5, 
1900,  appellees  filed  a  replication  denying 
that  the  Insured  committed  suicide.  There 
have  been  two  jury  trials.  The  first  was 
had  December  14,  1900.  It  will  thus  be  seen 
that  more  than  two  months  before  any  trial 
of  the  cause  was  had  or  entered  upon,  ap- 
pellant was  fully  notified  and  apprised  by 
the  pleadings  that  it  could  not  rely  on  the 
admissions  contained  in  the  proof  of  death, 
and  before  the  trial  resulting  in  tbe  present 
Judgment  a  special  notice  In  writing  was 
given  by  appellees  to  appellant  that  the  ques- 
tion of  suicide  would  be  controverted.  We 
accordingly  think  that  there  was  no  error 
in  permitting  the  plaintiffs  to  Introduce  tes- 
timony tending  to  show  that  the  cause  of 
death  was  not  suicide.  Parmelee  v.  Hoff- 
man Fire  Ins.  Co.,  54  N.  Y.  193;  Supreme 
Ix)dge  K.  of  P.  V.  Beck,  181  U.  8.  49.  21 
Sup.  Ct  532,  45  L.  Ed.  740;  Leman  v.  Man- 
hattan Ins.  Co.,  46  La.  Ann.  1189,  15  South. 
388,  24  L.  B.  A.  589,  49  Am.  St  Rep.  348; 
Walther  v.  Mutual  Life  Ins.  Co.,  65  Cal.  417. 
4  Pac.  413;  Home  Benefit  Asa'n  v.  Sargent 
42  U.  8.  691.  12  Sup.  Ot  332,  35  L.  Ed.  1100; 
Keels  V.  Mutual  Ins.  Co.  (C.  C.)  29  Fed.  108. 
See,  especially,  note  to  John  Hancock  Mu- 
tual Life  Ins.  Co.  v.  Dick,  117  Mich.  518,  76 
N.  W.  9,  in  44  L.  R.  A.  846. 

The  final  contention  of  appellant  is  that 
the  court  erred  in  refusing  to  Instruct  the 
Jury  that  the  beneficiaries  could  not  recover 
unless  they  showed,  by  a  preponderance  of 
the  evidence,  that  deceased  did  not  commit 
suicide.  Under  tjie  pleadings,  we  think 
there  was  no  error  In  refusing  to  give  this 
Instruction.  The  defendnnt  filed  a  sppcial 
plea  In  which  it  averred  "that  on  April  2, 
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1898,  said  Peter  A.  Stensland  committed  sui- 
cide, In  violation  of  the  terms  of  the  benefit 
certificate,"  etc.  By  this  plea  It  asserted  the 
affirmative  of  the  proposition,  and  the  bur- 
den of  proof  was  upon  it  throughout  the  trial, 
and  did  not  shift.  The  proof  of  death  bad 
no  effect  whatever  in  shifting  the  burden  of 
proof.  It  was  nothing  more  than  evidence 
which,  standing  alone,  might  be  considered 
prima  facie.  It  was  Introduced  by  appel- 
lees, and  the  duty  devolved  upon  them  to 
offer  sufficient  evidence  then  to  overcome  the 
prima  facie  case  made  by  the  admission,  but 
this  did  not  aCtect  the  burden  of  proof.  It 
was  but  evidence  that  could  be  considered, 
for  the  benefit  of  appellant,  upon  the  proposi- 
tion, which  It  asserted,  that  the  Insured  came 
to  his  death  by  suicide,  and  upon  which  ap- 
pellant was  bound  to  make  the  burden  of 
proof.  In  Egbers  v.  Egbers,  177  111.  82,  52 
N.  E.  285,  we  said  (page  88,  177  IlL,  page 
287,  52  N.  E.):  "The  term  'burden  of  proof 
has  two  distinct  meanings.  By  the  one  Is 
meant  the  duty  of  establishing  the  truth  of 
a  given  proposition  or  issue  by  such  a  quan- 
tum of  evidence  as  the  law  demands  In  the 
case  in  which  the  Issue  arises.  By  the  oth- 
er is  meant  the  duty  of  producing  evidence 
at  the  beginning  or  at  any  subsequent  stage 
of  the  trial  In  order  to  make  or  meet  a 
prima  fade  case.  Oenerally  speaking,  the 
burden  of  proof,  in  the  sense  of  the  duty  of 
producing  evidence,  passes  from  party  to 
party  as  the  case  progresses,  while  the  bur- 
den of  proof,  meaning  the  obligation  to  es- 
tablish the  truth  of  the  claim  by  a  prepon- 
derance of  evidence,  rests  throughout  upon 
the  party  asserting  the  affirmative  of  the  is- 
sue, and  unless  he  meets  this  obligation  upon 
the  whole  case  he  fails.  This  burden  of 
proof  never  shifts  during  the  course  of  a 
trial,  but  remains  with  him  to  the  end." 
The  case  of  Fidelity  &  Casualty  C!o.  v.  Welse, 
182  111.  496,  55  N.  E.  540,  cited  by  appellant, 
is  not  In  conflict  with  these  views.  That 
was  an  action  upon  an  accident  policy.  The 
only  right  to  recover  was  upon  showing  that 
the  death  of  the  insured  was  accidental,  and 
it  was  said  in  that  case  that  the  burden  was 
upon  the  plaintift  to  show  that  the  death 
was  not  due  to  suicide.  The  case  at  bar, 
however,  is  upon  a  life  policy.  The  issuing 
of  tlie  policy  and  the  making  of  all  of  the 
payments  by  the  Insured  under  it  were  ad- 
mitted. The  -  insurer  insists  that  the  policy 
was  avoided  by  a  breach  of  Its  conditions, 
and  upon  that  proposition  the  burden  was 
upon  the  insurer.  Spencer  v.  Citizens'  Mu- 
tual Ins.  Co.,  142  N.  Y.  605,  37  N.  E.  617; 
Supreme  Lodge  v.  Foster,  26  Ind.  App.  333, 
59  N.  E.  877;  John  Hancock  Mutual  Ins.  Co. 
V.  Moore,  34  Mich.  41;  Home  Benefit  Ass'n 
V.  Sargent,  142  U.  S.  691,  12  Sup.  Ct.  332,  35 
L.  Ed.  1160. 

We  think  there  Is  no  reversible  error  in  the 
record,  and  the  judgment  of  the  Appellate 
Court  l8  affirmed.    Judgment  affirmed. 


•  .  (208  III.  aoi) 

ILLINOIS  STEEL  CO.  y.  WIBRZBIOKT. 
(Supreme  Court  of  Illinois.     Dec.  16,  1903.) 

MASTEK— INJURIES  TO  SERVANT— ACTIONS— IN- 
STRUCTIONS—APPLICABILITY  TO  EVIDENCE— 
MISLEADING  INSTRUCTIONS— REDIRECT  EX- 
AMINATION —  SCOPE  —  APPEAL  —  PREJUDI- 
CIAL ERROR— FINDINGS  OP  PACT— CONCLU- 
SIVENESS. 

1.  In  an  action  for  injuries  to  a  servant  where 
there  was  evidence  that  plaintiff  was  ordered 
by  the  foreman  to  do  the  work  in  the  perform- 
ance of  which  he  was  injured,  an  instruction 
that,  even  though  the  rope  used  by  plaintiff  at 
the  time  of  his  injury  was  imperfect,  yet  if  such 
condition  was  open  and  apparent,  and  such  as 
plaintiff  could  observe,  and  plaintiff  was  not 
misled  by  defendant,  plaintiff  could  not  recov- 
er, was  properly  refused  as  i^oring  the  fact 
that  plaintiff  was  acting  in  obedience  to  the 
foreman. 

2.  The  fact  that  a  servant  who  was  directed 
by  a  foreman  to  put  a  defective  rope  on  a 
spool  knew  of  its  condition  and  appreciated  the 
danger  incident  to  its  use  would  not  prevent  a 
recovery  for  iujnry  caused  by  such  defect,  un- 
less the  danger  was  so  imminent  that  an  or 
dinarily  prudent  man  would  not  incur  it,  but 
would  disobey  the  order. 

3.  In  an  action  for  injuries  to  a  ftervant  where 
it  appeared  that  plaintiff  was  acting  under  the 
orders  of  defendant's  foreman,  it  was  not  error 
for  the  court  to  refuse  to  instruct  that  the  mere 
fact  tliat  plaintiff  was  in  the  employ  of  defend- 
ant did  not  imply  an  obligation  on  the  part  of 
defendant  to  take  more  care  of  plaintiff  than 
plaintiff  might  be  expected  to  take  of  himself. 

4.  In  an  action  for  injuries  to  a  servant,  an 
iostruction  that  the  preponderance  of  evidence 
is  not  determined  by  the  number  of  witnesses, 
but.  that  the  jury  should  take  into  considera- 
tion the  opportunity  of  the  witnesses  for  seeing 
and  knowing  the  things  about  which  they  tes- 
tified, their  conduct  and  demeanor,  interest  or 
lack  of  interest,  probability  or  improbability  of 
their  statements,  in  view  of  all  the  other  facts 
and  circumstances,  while  unskillfully  drawn 
and  inaccurate  as  a  statement  of  law,  was  not 
so  far  calculated  to  mislead  the  jury  as  to  jus- 
tify reversal. 

5.  In  an  action  for  injuries  to  a  servant  cau.s- 
ed  by  a  defective  rope,  an  instruction  that  it 
was  the  duty  of  defendant  to  exercise  reason- 
able care  to  furnish  to  the  plaintiff  safe  "ap- 
pliances," and  to  exercise  like  care  in  keeping 
the  "appliances"  in  a  safe  condition,  was  not 
misleading,  in  that  it  permitted  the  jury  to  con- 
sider other  appliances  than  the  rope,  where  all 
the  evidence  in  the  case  was  solely  confined  to 
defects  in  the  rope,  and  many  instructions  were 
given  that  there  could  be  no  recovery  unless  the 
rope  was  defective,  and  plaintiff's  injury  was 
occasioned  thereby. 

6.  In  an  action  for  servant's  injuries  it  was 
not  error  for  the  court  to  permit  plaintiff  to 
repeat  all  the  testimony  given  by  him  on  a  for- 
mer trial  x>f  the  case  on  a  certain  point,  where 
defendant  itself  opened  the  way  for  such  tes- 
timony by  interrogating  plaintiff  about  it  on 
cross-examination. 

7.  The  Questions  of  negligence,  contributory 
negligence,  and  assumption  of  risk,  in  an  ac- 
tion for  servant's  injuries  involving  controvert- 
ed facts,  are  concluded  by  the  finding  of  the 
appellate  court  affirming  the  judgment  of  the 
trial  court. 

Appeal  from  Appellate  Court,  First  Dis 
trlct. 

Action  by  Joseph  Wierzblcky  against  the 
Illinois  Steel  Company.  From  a  judgment  of 
tbe  appellate  court  affirming  a  judgment  for 
plaintiff  (for  opinion,  see  107  III.  App.  69),  de- 
fendant appeals.    Affirmed. 
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Kemper  K.  Knapp,  for  appellant  David 
K.  Tone  and  B.  M.  Asbton,  for  appellee. 

WILKIN,  3.  Thla  is  an  appeal  from  the 
Appellate  Court  for  the  First  District  afflrm- 
ing  a  jodgment  of  the  superior  court  of  Cook 
coimty  for  |8,000,  rendered  in  favor  of  appel- 
lee for  personal  injuries  sustained. 

Appellee  was  engaged,  with  other  laborers. 
In  the  steel  mill  of  appellant,  under  the  di- 
rection of  John  Hannefin,  foreman.  It  was 
bis  duty  to  take  certain  steel  billets  from 
freight  cars  and  load  them  on  trucks.  These 
trucks  were  then  pushed  by  hand  along  a 
track  to.  the  center  of  the  mill.  They  were 
then  hauled  up  an  incline,  about  15  feet  long, 
to  a-  platform.  Upon  this  platform  the 
trucks  were  stopped  and  the  billets  unloaded 
for  use  tn  the  furnace.  From  the  foot  of  the 
incline  to  the  top  the  cars  were  pulled  by  a 
rope  wound  around  a  spool,  which  was  turn- 
ed rapidly  by  steam  power.  One  end  of  the 
rope  was  attached  to  the  car,  then  wound 
three  times  around  the  spool,  It  being  the 
duty  of  an  employfi  to  take  hold  of  the  rope 
as  It  was  unwound  from  the  spool  and  hold 
it  tight,  80  as  to  prevent  It  from  slipping  on 
the  spool.  Appellee  had  worked  for  about 
two  months  in  the  mill  unloading  billets,  but 
during  that  time  the  rope  in  question  had 
been  operated  by  another  employ^  On  the 
day  of  the  accident,  and. for  some  time  prior 
thereto,  the  rope  had  become  ragged  and  un- 
raveled at  the  end.  Eight  or  nine  days  be- 
fore the  happening  of  the  accident  to  the 
plataitiff  an  employ^  named  Sweetwood  had 
his  band  pulled  Into  the  spool  by  means  of 
the  ragged  condition  of  the  rope,  and  sus- 
tained an  injury  to  bis  hand  similar  to  the 
one  Inflicted  upon  appellee.  At  the  time  of 
that  accident  the  foreman  was  present,  and 
four  or  five  days  prior  to  plaintiff's  injury  he 
was  also  informed  and  warned  of  the  danger- 
ous condition  of  the  rope.  On  the  day  in 
question  the  foreman  ordered  appellee  to 
handle  the  rope,  and  while  he  was  obeying 
that  order  his  band  was  caught  in  the  de- 
fective end,  and  drawn  into  the  spool,  and  so 
crushed  as  to  render  amputation  necessary. 
Upon  a  trial  before  a  jury  a  verdict  and  judg- 
ment were  rendered  in  favor  of  the  plain- 
tiff, which  judgment  has  been  affirmed  by 
the  Appellate  Court 

The  errors  assigned  here,  being  alleged  er- 
rors of  law,  are  the  giving  and  refusing  in- 
structions and  admitting  improper  evidence. 
Defendant  offered  three  instructions: 

"(1)  The  Jury  are  instructed'  that  even  if 
they  believe  from  the  evidence  that  the  rope 
used  by  the  plaintiff  at  the  time  of  his  Injury 
was  raveled,  split,  or  frayed  or  untwisted, 
yet  if  they  believe  from  the  evidence  that 
such  condition  was  open  and  apparent  to  the 
observation  of  the  plaintiff,  and  that  before 
the  happening  of  the  Injury  he  bad  a  reason- 
able opportunity  to  observe  the  same,  and 
the  danger,  if  any,  caused  thereby,  and  that 
the  plaintiff  was  not  misled  or  deceived  as  to 


the  danger.  If  any,  by  defendant,  or  by  any 
one  acting  for  the  defendant,  then  the  plain- 
tiff cannot  recover  from  any  injury  that  may 
have  been  occasioned  merely  by  the  rope  be- 
ing In  such  raveled,  split,  or  frayed  or  un- 
twisted condition. 

"(2)  The  jury  are  instructed  that  even  If 
they  believe  from  the  evidence  that  the  rope 
referred  to  ta>  the  evidence  in  this  case  was 
split,  frayed,  raveled,  or  untwisted,  and  even 
if  they  believe  from  the  evidence  that  the 
plaintiff  was  directed  by  John  Hannefin  to 
put  said  rope  on  the  spool  Just  before  he  was 
Injured)  yet  the  jury  are  further  instructed 
that  If  tbey  believe  from  the  evidence  that 
an  ordinarily  careful  and  prudent  man  In  the 
place  of  the  plaintiff  would,  under  all  the  cir- 
cumstances and  conditions  shown  by  the  evi- 
dence herein,  at  and  before  putting  the  rope 
on  the  spool,  have  known  and  appreciated 
the  danger.  If  any.  Incident  to  the  use  of  said 
rope,  then  there  can  be  no  recovery  In  this 
case. 

"(8)  The  Jury  are  Instructed  that  even  If 
they  believe  from  the  evidence  that  the  rope 
referred  to  In  the  evidence  In  this  case  was 
split,  frayed,  raveled,  or  untwisted,  and  even 
If  tbey  believe  from  the  evidence  that  the 
plaintiff  was  directed  by  John  Hannefin  to 
put  said  rope  on  the  spool  Just  before  be  was 
injured,  yet  the  Jury  are  further  Instructed 
that  if  they  believe  from  the  evidence  that 
the  plaintiff,  at  the  time  he  put  the  rope  on 
the  spool,  knew  of  the  condition  of  the  rope, 
and  knew  and  appreciated  the  danger,  if  any. 
Incident  to  its  use,  then  there  can  be  no  re- 
covery In  this  case." 

The  court  refused  to  give  the  first  and  sec- 
ond InstructlonB,  and  gave  the  third,  after 
modifying  It  by  changing  the  word  "directed" 
to  "ordered,"  as  it  appears  before  the  name 
"John  Hannefin,"  and  by  substitnting  in  lieu 
of  that  portion  of  the  Instruction  after  the 
word  "danger,"  in  three  from  the  last,  the 
following:  "and  further  believe  that  the  dan- 
ger was  so  imminent  that  an  ordinarily  pru- 
dent man  would  not  incur  it,  but  would  dis- 
obey such  order,  then  there  can  be  no  re- 
covery." 

The  first  Instruction  was  properly  refused, 
as  it  does  not  state  the  correct  rule  of  law 
applicable  to  the  facts  In  this  case.  It  was 
claimed  by  appellee  In  his  declaration,  andi^ 
there  was  evidence  in  the  record  tending  to 
show,  that  be  was  ordered  by  the  foreman  to 
put  the  rope  around  the  spool,  and  was  hurt 
in  obeying  that  order.  Such  directions  or  or- 
der might  excuse  him  from  knowing  and  ap- 
preciating the  danger  of  the  conditions  which, 
in  the  absence  of  such  order,  be  would  have 
been  bound  to  observe  and  appreciate.  The 
Instruction  Ignores  altogether  the  alleged  fact 
that  plaintiff,  at  the  time  of  his  injury,  was 
acting  In  obedience  to  the  foreman's  direc- 
tions '  and  order.  The  third  instruction,  as 
modified  by  the  court,  correctly  stated  the 
rule  applicable  to  the  facts  In  the  case,  as 
we  have  held  In  many  previous  decisions. 
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and  It  also  coveted  any  objection  which 
ml^ht  have  been  properly  urged  to  the  re- 
fosal  of  the  second.  Although  the  plaintiff 
may  have  undertaken  the  work.  In  obedience 
to  the  orders  of  the  foreman,  with  knowl> 
edge  of  the  unsafe  condition  of  the  rope,  still 
he  could  recover  for  his  .injury  unless  the 
danger  was  so  Imminent  that  an  ordinarily 
prudent  person  would  not  have  Incurred  it, 
but  would  have  refused  to  obey  the  orders. 
Chicago  Anderson  Pressed  Brick  Co.  v.  Sob- 
kowlak,  148  III.  673,  36  N.  B.  572;  Offutt  v. 
World's  Columbian  Exposition,  175  111.  472, 
51  N.  E.  651;  Illinois  Steel  Co.  v.  Ryska,  200 
111.  280,  65  N.  E.  734. 

The  trial  court  refused  the  following  in- 
struction offered  by  the  defendant:  "The 
jury  are  instructed  that  It  is  the  law  that 
the  mere  fact  that  the  plaintlfl  in  this  case 
was,  at  the  time  of  the  accident,  In  the  em- 
ploy of  the  defendant,  did  uot  imply  an  obli- 
gation on  the  part  of  the  defendant  to  take 
more  care  of  the  plaintiff  than  the  plaintiff 
might  reasonably  be  expected  to  take  of  him- 
self." In  Western  Stone  Co.  v.  Muscial,  196 
111.  382,  63  N.  E.  664,  88  Am.  St.  Rep.  325,  we 
held  that  an  Instruction  like  this  one  was  not 
applicable  to  a  case  in  which  the  plaintiff 
was  acting  under  the  orders  of  the  defend- 
ant's foreman.  There  was  no  error  in  the  re- 
fusal of  the  court  to  give  the  instruction  ask- 
ed. The  record  also  shows  that  an  Instruc- 
tion was  given  by  the  trial  court  which  cor- 
rectly laid  down  the  rule  intended  to  be 
stated  by  the  Instruction  refused. 

The  trial  court  gave  the  following  Instruc- 
tion at  the  request  of  plaintiff,  as  to  the  pre- 
ponderance of  evidence:  "The  jury  are  In- 
structed that  the  preponderance  of  the  evi- 
dence In  a  case  is  not  alone  determhied  by 
the  number  of  witnesses  testifying  to  a  par- 
ticular fact  or  state  of  facts.  In  determining 
upon  which  side  the  preponderance  of  the 
evidence  Is,  the  jury  should  take  into  consid- 
eration the  opportunity  of  the  several  wit- 
nesses for  seehig  and  knowing  the  things 
about  which  they  testify;  their  conduct  and 
demeanor  while  testifying;  their  Interest  or 
lack  of  interest,  if  any.  In  the  result  of  the 
suit;  the  probability  or  improbability  of  the 
truth  of  their  several  statements.  In  view  of 
all  the  other  evidence,  facts,  and  circum- 
stances proved  on  the  trial;  and  from  all 
these  circumstances  determine  upon  which 
side  is  the  preponderance  of  the  evidence." 
The  instruction  Is  subject  to  criticism.  It  Is 
unsklllfully  drawn,  and  does  not  accurately 
state  the  correct  rule  of  law.  We  do  not 
think,  however,  that  the  giving  of  the  in- 
struction as  written  was  so  far  calculated  to 
mislead  the  jury  as  to  justify  a  reversal  of 
the  judgment  below. 

The  trial  court  gave  the  following  instruc- 
tion on  behalf  of  the  plaintiff:  "The  jury  are 
instructed  that  It  was  the  duty  of  the  de- 
fendant In  tills  case,  at  the  time  of  the  acci- 
dent in  question,  to  exercise  reasonable  care 
to  furnish  to  the  plaintiff  appliances  that 


werfe  In  a  reasonably  safe  condition  to  be 
used  by  the  plaintiff  in  the  performance  of 
his  duty  for  said  defendant,  and  that  it  was 
the  duty  of  said  defendant  to  exercise  like 
reasonable  care  In  keeping  said  appliances  in 
a  reasonably  safe  condition  and  repair." 

The  objection  to  this  instruction  is  exceed- 
ingly technical.  It  Is  that  by  the  use  of  the 
word  "appliances"  the  jury  might  have  been 
misled  to  believe  that  other  appliances  than 
the  rope  in  question  could  be  considered  by 
them  In  making  up  their  v^dict  The  evi- 
dence In  the  case  Is  confined  solely  to  the  de- 
fects in  the  rope,  as  alleged  in  the  declara- 
tion, and  many  instructions  were  given  which 
told  the  jury  that  there  could  be  no  recovery 
unless  it  (the  rope)  was  defective,  and  unless 
plaintiff's  Injury  was  occasioned  thereby. 
The  histmctlon  could  not  have  misled  the 
Jury. 

It  Is  objected  by  the  appellant  that  the  ap- 
pellee was  permitted  to  repeat  testimony 
given  by  him  on  a  former  trial  of  the  case. 
An  examination  of  the  record  shows  that  up- 
on his  cross-examination  counsel  for  defend- 
ant asked  him  with  reference  to  certabi  tes- 
timony given  upon  that  former  trial,  and  on 
redirect  examination  the  court  permitted  him, 
over  the  objection  of  defendant,  to  repeat  the 
whole  of  his  testimony  In  reference  to  p&r- 
ticular  facts  about  which  he  was  Interrogated 
on  the  cross-examination.  The  appellant  it- 
self opened  the  way  for  the  testimony  object- 
ed to.  There  was  no  error  In  the  admission 
of  the  evidence.  Neither  do  we  think  that  it 
was  so  material  as  to  call  for  a  reversal  of 
the  case  if  It  were  otherwise. 

It  Is  finally  contended  that  the  appellant 
was  not  guilty  of  negligence,  and  that  the 
appellee  was  guilty  of  contributory  negli- 
gence, and  that  tie  assumed  the  risk  incident 
to  his  employment;  but,  as  both  of  these 
contentions  Involve  controverted  questions  of 
fact,  the  finding  of  the  Appellate  Court  af- 
firming the  judgment  below  is  final. 

We  have  been  unable  to  discover  any  sub- 
stantial error  in  the  rulings  of  the  superior 
court  on  questions  of  law.  The  judgment  of 
the  Appellate  Court  will  accordingly  be  af- 
firmed.   Judgment  aflSrmed. 

(206  111.  404) 

KNIGHTS  TEMPLARS'  &  MASONS'  LIFE 

mDEMNITY  CO  v.  VAIL. 

(Supreme  Court  of  Illinois.    Dec.  16,  1903.;i 

LIFE  INSURANCB— ASSESSMENT  LIFE  ASSOCIA- 
TION—CONSTITUTION—ASSESSMENTS —  GUAR- 
ANTY OP  SURPLUS  FUND— TRUST— BOND— 
FORFEITURE— KSTOPPBL  — WAIVER  —  RULES 
OF  CONSTRUCTION, 

1.  An  assessment  life  association  organized 
under  an  act  authorizing  the  formation  of  com- 
panies thereunder  only  for  the  purpose  of  fur- 
nishing life  indemnity  or  pecuniary  benefits  to 
widows,  orphans,  heirs,  relatives,  and  devisees 
of  deceased  members,  or  accident  or  permanent 
disability  indemnity  to  members  thereof,  is  but 
a  trustee  handling  the  funds  paid  by  the  mem- 
bers. 

2.  Where  an  assessment  life  association,  as 
authorized  by   law,  collects  a  guaranty  fund 
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larger  than  necessary  to  pay  death  losses,  in- 
demnities, and  the  reasonable  expenses  of  con- 
ducting the  business,  but  its  constitution  re- 
quires the  use  of  such  fund  in  the  payment  of 
assessments,  it  cannot  require  assessments, 
which  wovUd  otherwise  be  payable  out  of  such 
fund,  to  be  paid  with  a  Dond,  issued  by  it, 
representing  a  member's  interest  in  such  fund,' 
but  containing  conditions  not  imposed  by  the 
constitution. 

3.  Where  the  constitution  of  an  assessment 
life  association  provides  that  a  member  shall 
receive  a  bond  for  his  proportion  of  the  surplus 
or  guaranty  fund  after  his  policy  shall  have 
run  10  years,  and  gives  the  member  the  right 
to  the  use  of  such  bond  at  par  and  accrued  in- 
terest, at  any  time,  without  notice,  in  payment 
of  assessments,  such  provisions  do  not  authorize 
the  issuance  of  a  bond  contrary  to  the  intention 
of  the  Legislature  in  enacting  the  law  under 
which  the  association  was  organized,  and  the 
membership  when  it  formed  the  conistitution, 
that  the  fund  should  rest  in  the  company's 
hands,  payable,  without  notice,  so  long  as  there 
was  a  sufticient  amount  to  pay  assessments. 

4.  Where  the  constitution  of  an  assessment 
life  association  provides  that  a  member  shall 
receive  a  bond  for  his  proportion  of  the  surplns 
or  guaranty  fund  after  his  policy  shall  have 
run  10  years,  and  gives  the  member  the  right 
to  the  use  of  such  "bond,"  at  any  time,  with- 
out notice,  in  payment  of  assessments,  the  use 
of  the  word  "bond,"  as  a  medium  of  payment, 
instead  of  the  share  of  the  surplus  fund,  does 
not  bind  the  member  to  abide  the  terms  of  a 
bond,  issued  by  the  company,  requiring  notice 
and  a  statement  from  him  that  he  wishes  to 
pay  an  assessment  out  of  the  fund. 

5.  Insured  in  an  assessment  life  association, 
by  receiving  a  bond  for  his  proportion  of  the 
surplus  or  guaranty  fund  after  his  policy  has 
been  in  force  10  years,  such  bond  containing 
provisions  depriving  him  of  rights  in  the  fund 
secured  to  him  by  the  constitution  of  the  asso- 
ciation, does  not  thereby  contract  with  the  as- 
sociation that  it  shall  hold  the  fund  according 
to  the  provisions  of  the  bond,  since,  in  the 
absence  of  a  change  in  the  constitution  with  his 
consent,  there  would  be  no  consideration  for  his 
release  to  the  association  of  such  valuable  right. 

6.  Where  insured  in  an  assessment  life  asso- 
ciation receives  a  bond  for  his  propoi-tion  of 
the  surplus  or  guaranty  fund  after  his  policy 
has  been  in  force  10  years,  such  bond  contain- 
ing provisions  dciiriving  him  of  rights  in  the 
fund  secured  to  him  by  the  constitution  of  the 
association,  he  is  not  estopped  to  rely  on  the 
terms  of  the  constitution  in  lieu  of  the  terms 
of  the  bond. 

7.  \\'heTe  insured  in  an  assessment  life  asso- 
ciation receives  a  bond  for  his  proportion  of 
the  surplus  or  guaranty  fund  after  nis  policy 
has  been  in  force  10  years,  such  bond  contain- 
ing provisions  depriving  him  of  rights  in  the 
fund  secured  to  him  by  the  terms  of  the  con- 
stitution of  the  association,  he  has  a  right  to 
retain  the  bond  aa  evidence  of  the  amount  of 
the  surplus  which  the  company  had,  and  which 
might  be  used  for  the  benefit  of  his  policy, 
without  thereby  waiving  any  right,  and  with- 
out consenting  to  any  modification  of  the  con- 
tract or  variation  from  the  provisions  of  the 
constitution. 

8.  The  laws  and  rules  of  an  assessment  life 
association  should  be  liberally  construed  in  fa- 
vor of  the  insured  and  beneficiary,  and,  where 
an  attempt  is  made  to  work  a  forfeiture  by 
such  association,  its  laws,  rules,  and  regulations 
will  be  most  strictly  construed  against  it. 

9.  An  assessment  life  association  had  in  its 
hands  a  sum,  evidenced  by  a  bond,  issued  to 
Insured,  representing  his  proportion  of  a  surplus 
or  guaranty  fund  of  the  association,  which  sum 
it  was  by  jts  constitution  required  to  apply  ia 
payment  of  his  assessments,  without  notice  to 
or  request  from  him  or  surrender  of  the  bond, 
though  the  bond  provided  to  the  contrary.     Its 


constitution  provided  that  failure  to  pay  an  as- 
sessment when  "due  "shall  thereby  and  ipso 
facto  work  a  forfeiture  and  termination  of  his 
membership  and  all  benefits  arising  therefrom." 
He  had  notice  of  an  assessment,  bat,  not  hav- 
ing paid  it  when  due,  his  policy  was  canceled 
on  the  books  of  the  company.  At  the  time  of 
his  death  his  share  of  the  surplus  named  in  the 
bond  would  have  paid  all  assessments  levied 
prior  to  his  death.  Meld,  that  the  company  was 
liable  on  the  policy,  though  insured  tiad  not 
complied  with  the  conditions  of  the  bond. 

Appeal  from  Appellate  Court,  First  Dis- 
trict. 

Action  b7  Henrietta  H.  Vail  against  the 
Knights  Templars'  &  Masons'  Life  Indemnity 
Company.  From  a  Judgment  In  favor  of 
plaintiff,  affirmed  by  the  Appellate  Com't  (105 
111.  App.  331),  defendant  appeals.    Affirmed. 

This  is  an  appeal  from  a  judgment  of  the 
Appellate  Court  for  the  First  District  affirm- 
ing a  Judgment  of  the  superior  court  of  Cook 
county  in  favor  of  appellee  and  against  ap- 
pellant, for  $5,392.50,  in  an  action  of  assump- 
sit on  a  benefit  insurance  certificate.  The 
cause  was  beard  uiKtn  a  stipulation  of  facts, 
and  with  an  agreement  that  all  pleadings, 
other  than  the  declaration,  should  be  waived, 
and  the  cause  disposed  of  according  to  cer- 
tain issues  formulated  by  the  parties  by 
their  stipulation.  Tbe  trial  was  before  the 
court  without  a  Jury,  and  the  questions  of 
law  were  preserved  by  propositions  of  law 
submitted  to  the  court  to  be  held  or  refused. 

Appellant  is  a  corporation  organized  in 
1881  under  the  provisions  of  "An  act  to  pro- 
vide for  tbe  organization  and  management  of 
corporations  •  •  •  for  the  purpose  of 
furnishing  life  indemnity  or  pecuniary  bene- 
fits to  widows,  orphans,  heirs,  relatlyes  and 
devisees  of  deceased  members,"  etc.,  approv- 
ed June  18,  1883.  Laws  1883,  p.  104.  Sec- 
tion 8  of  the  act  authorizes  "tbe  acctmiula- 
tion  of  a  surplus,  general  or  guaranty  fund, 
which  may  be  invested  only  in  the  corporate 
name  of  the  association  or  society.  In  Unit- 
ed States,  state,  county,  city  or  other  first- 
class  convertible  bonds  or  stocks,  upon  which 
interest  has  not  been  In  default.  Such  funds, 
when  so  set  apart  and  so  Invested,  shall,  with 
the  Increase  thereof,  belong  to  such  corpora- 
tion, association  or  society,  and  not  to  tbe 
directors,  trustees,  managers  or  officers  there- 
of; and  shall  be  used  only  for  mortuary  bene- 
fits, without  assessment,  or  applied  in  pay- 
ment of  future  assessments,  or  otherwise 
used  for  tbe  promotion  of  the  object  or  ob- 
jects for  wblch  said  funds  are  specially  pro- 
vided and  set  ap^rt,  and  such  use  sball  not 
be  deemed  or  construed  to  mean  a  profit  re- 
ceived by  members  within  tbe  meaning  of 
the  statutes  of  this  state." 

Appellant,  upon  Its  organization,  adopted 
certain  by-laws,  which  it  termed  a  "consti- 
tution," and  which,  by  tbe  provisions  there- 
of, could  not  be  changed  or  modified  except 
by  a  vote  of  the  members  of  the  company, 
upon  a  three-fourtbs  vote  of  all  voting,  after 
a  30-day  notice  to  every  member  of  the  so- 
ciety of  the  proposed  amendment    Tbe  sur- 
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phis  fnnd  was  provided  for  by  applying  75 
per  cent,  of  the  moneys  arising  from  assess- 
ments to  the  credit  of  tlie  deatli  fund,  and  to 
be  used  for  the  payment  of  death  losses  only, 
and  out  of  the  remaining  25  per  cent,  the  ex- 
penses  and  the  emergencies  were  to  be  met, 
and  the  remainder  was  to  form  the  surplus 
fund  authorized  by  the  statute  above.  By 
section  2  of  the  constitution,  so  made  with 
reference  to  this  surplus  fund,  It  was  pro- 
vided as  follows:  "At  the  end  of  each  ten 
years'  continuous  membership  such  member 
shall  receive  a  bond,  bearing  three  per  cent, 
annual  interest,  for  such  a  proportion  of  the 
surplus,  on  the  first  day  of  the  month  nearest 
preceding,  as  all  the  money  paid  during  the 
ten  years  by  blm  on  his  existing  policy  bears 
to  the  entire  amount  of  money  received  by 
the  company  during  the  same  period."  By 
section  3:  "Any  such  bond  can  be  used  at 
par,  and  accrued  interest,  at  any  time,  with- 
out notice,  In  payments  of  assessments,  and 
no  bond  shall  run  longer  than  the  life  of  the 
member,  but  if  unused  shall  be  payable  with 
his  policy  at  death." 

On  October  26,  1888,  Charles  A.  Vail  made 
a  written  application  for  membership  in  the 
company,  and  a  certificate  or  policy  was  Is- 
sued to  him  of  date  November  2,  1888,  of 
which  the  application  and  the  constitution 
of  the  company  were  a  part.  In  the  applica- 
tion said  Charles  A.  Vail  agreed  "to  abide  by 
the  constitution,  rules,  and  regulations  of  the 
company  as  they  now  are  or  may  be  consti- 
tutionally changed  hereafter."  Said  insured 
held  his  policy  and  paid  all  assessments  for 
more  than  10  years,  and  appellant,  as  of  date 
of  the  2d  of  November,  1898,  issued  and  de- 
livered to  him  what  it  denominated  Its 
"bond"  for  his  share  of  the  accumulated  sur- 
plus, in  supposed  compliance  with  the  pro- 
visions of  the  constitution  of  appellant  com- 
pany. The  lx>nd  recited  that  it  was  Issued 
and  received  in  pursuance  of  the  provisions 
of  sections  2  and  3,  art.  7,  of  the' constitution. 
This  writing  bears  no  resemblance  to  a  bond, 
but  Is  a  written  acknowledgment  of  appel- 
lant that  the  share  of  the  surplus  fund  to 
which  said  Charles  A.  Vail,  as  holder  of  pol- 
icy No.  6,261,  was  entitled,  was  $66.30, 
which  the  company  binds  itself  to  pay, 
'with  interest  at  the  rate  of  three  per  cent 
per  annum,  in  the  manner,  for  the  purpose 
and  upon  the  terms  and  conditions  follow- 
ing," etc.  The  bond  then  contains  the  pro- 
vision that  "this  bond,  with  accrued  Interest, 
may  be  used  at  par  by  the  said  member,  at 
any  time  during  his  life,  in  payment  of  as- 
sessments or  dues  on  said  policy,  but  in  that 
event  this  bond  shall  be  surrendered  by  him 
to  said  company  for  cancellation,  and  the 
amount  thereof,  with  accrued  interest,  shall 
be  placed  to  his  credit  as  a  deposit  in  ad- 
vance tar  the  payment  of  such  assessments 
or  dues;  that  in  order  to  use  this  bond  in 
payment  of  assessments  or  dues  on  said 
policy  the  bond  must  first  be  surrendered  to 
and  In  the  possession  of  said  company  for 
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cancellation,"  etc.  Attached  to  this  bond 
was  a  red  label,  which  again  pointedly  called 
the  attention  of  the  policy  holder  to  the  pro- 
vision that  no  part  of  the  bond  could  be  ap- 
plied to  keep  the  policy  in  force  except  by 
its  being  smTendered  to  the  company.  This 
so-called  "bond"  was  formulated  and  issued 
by  appellant's  board  of  directors  pursuant  to 
a  resolution  or  by-law  adopted  by  said  board 
of  directors,  without  any  change  having  been 
made  in  sections  2  and  3,  art.  7,  of  the  con- 
stitution of  the  appellant  comiMiny.  After 
receiving  this  bond,  Charles  A.  Vail  contin- 
ued to  pay  "assessments,"  as  they  were  call- 
ed, up  to  and  including  the  assessment  of 
May,  1899.  On  June  2,  1899,  appellant  is- 
sued notice  of  assessment  No.  182,  payable 
June  12,  1899,  and  mailed  the  same  to  Vail, 
and  it  was  received  by  him.  Section  2  of 
article  6  of  the  appellant's  constitution  pro- 
vided: "Should  any  member  fail  to  pay  or  to 
forward,  as  Indicated  In  the  notice,  the 
amount  thus  due,  for  a  period  of  ten  (10)  days 
after  the  depositing  of  said  notice  in  the 
United  States  post-office  or  mail  box  in  the 
city  of  Chicago,  such  failure  to  so  pay  or  for- 
ward the  amount  due  shall  thereby  and  ipso 
facto  work  a  forfeiture  and  termination  of 
his  membership  and  all  benefits  arising 
therefrom."  The  assessment  called  for  June 
2d  was  not  paid  by  Charles  A.  Vail  or  any 
one  for  him.  It  was  for  the  sum  of  $15.  At 
the  expiration  of  the  time  provided  in  the 
notice,  his  policy  was  canceled  on  the  books 
of  the  company  for  the  nonpayment  of 
I  this  assessment.  No  assessment  was  levied 
I  against  him  after  that  time,  and  he  never  of- 
I  fered  to  pay  the  assessment  or  any  subse- 
quent assessment.  The  assessment  notice  in- 
formed him  that  the  assessment  was  due  and 
must  be  paid  within  10  days  from  mailing 
thereof,  and  he  was  Irequested  to  give  the 
same  Ms  immediate  attention.  He  died  on 
October  2,  1899,  leaving  appellee,  his  wife, 
surviving,  who,  under  the  provisions  of  the 
policy  or  certificate  of  membership,  was  the 
beneficiary. 

Following  the  stipulation  of  facts,  and  as 
a  part  of  the  stipulation  between  the  parties, 
were  certain  propositions,  termed  "proposi- 
tions of  law,"  as  follows: 

"It  Is  admitted  by  the  plaintiff  that  there 
was  a  valid  forfeiture  of  the  policy,  mem- 
bership, and  all  interest  of  the  Insured  In  the 
defendant  company  for  the  nonpayment  of 
the  June,  1899.  assessment,  unless  such  for- 
feiture was  prevented,  as  a  matter  of  law.  In 
the  manner  hereinafter  set  forth  in  the 
plaintiff's  claim. 

"The  plaintiff's  claim  is  that  said  policy 
and  membership  did  not  forfeit  for  nonpay- 
ment of  the  June,  1899,  assessment,  because 
the  insured  had  an  Interest  in  the  funds  of 
the  defendant  company,  to  the  extent  evi- 
denced by  the  paper  designated  a  Txmd,'  at 
the  time  when  forfeiture  would"  otherwise 
have  occurred  by  nonpayment  of  said  assess- 
ment, which  said  interest  was  not  forfeited, 

uigitizea  Dy  ■^jkjkjwik. 


1106 


68  NOBTHEASTERN  REPORTER. 


(UL 


I 


and  Bbould  taave  been  applied,  without  any 
action  on  the  part  of  the  Insured,  to  the  pay- 
ment of  this  and  subsequent  assessments. 

"The  defendant's  claim  Is  that,  under  the 
proTlsions  of  the  contract  and  paper  desig- 
nated a  'bond,'  the  nonpayment  of  the  June, 
1899,  assessment  worked  a  forfeiture  of  the 
policy,  membership,  and  paper  designated  a 
'bond,'  together  with  every  interest  of  any 
kind  which  Insured  theretofore  had  in  the 
defendant  company,  and  terminated  bis  con- 
nection with  said  defendant  company. 

"It  is  admitted  that  if  the  Insured  liad  of- 
fered the  paper  designated  a  'bond'  for  sur- 
render and  cancellation  at  any  time  when  the 
said  June,  1899,  assessment  was  payable,  he 
would  have  received  credit  for  the  amount 
thereof,  with  accrued  interest,  and  the 
amount  so  credited  would  have  been  applied 
first  to  the  payment  of  the  June,  1890,  as- 
sessment, and  the  balance  would  have  been 
applied  to  the  payment  of  future  assess- 
ments and  dues  until  exhausted. 

"It  is  admitted  by  the  defendant  that  if 
said  paper  designated  a  'bond'  had  been  so 
offered  and  surrendered,  and  the  amount 
thereof  credited,  such  amount  would  have 
been  sufficient  to  pay  the  June,  1809,  assess- 
ment and  all  subsequent  assessments  levied 
on  its  membership  prior  to  the  death  of  the 
insured. 

"It  is  further  agreed  that  if  the  court 
holds,  on  the  foregoing  proposition  of  law, 
in  favor  of  the  plaintiff  and  against  the  de- 
fendant company,  then  a  Judgment  may  be 
entered  against  said  defendant  company  for 
the  sum  of  $5,000,  and  interest  thereon  at 
the  rate  of  5  per  cent,  per  annum  from  De- 
cember 11,  1899,  to  the  date  of  entering  such 
Judgment;  and  that  if  the  court  holds,  on  the 
foregoing  proposition  of  law,  in  favor  of  said 
defendant  company  and  against  said  plain- 
tiff, then  Judgment  may  be  entered  herein 
against  plaintiff  herein  for  costs." 

Appellant  offered  to  the  court  36  proposi- 
tions of  law,  which  it  asked  the  court  to 
hold,  many  of  which  were  held  as  asked  and 
many  refus^.  The  refused  propositions 
were  upon  the  contention  of  the  appellant 
that  the  policy  or  benefit  certificate  of  Charles 
A.  Vail  was  legally  forfeited,  and  that  be 
could  not  have  the  surplus  of  $66.30  and  ac- 
crued Interest,  or  any  part  of  the  principal 
or  interest  that  was  going  to  the  benefit  of 
Ills  policy,  applied  toward  the  payment  of 
the  assessment  called  for,  or  any  assessment 
without  first  surrendering  the  bond  and  per- 
mitting the  whole  of  said  amount  thus  ac- 
crued to  be  placed  in  his  account  as  ad- 
vanced payments  upon  assessments. 

Ward  &  Graydon  (B.  M.  Ashcraft,  of  coun- 
sel), for  appellant.  Elmer  Allen  Kimball  and 
Spencer  Ward,  for  appellee. 

RICES,  J.  (after  stating  the  facts).  The 
appellant  does  not  claim  that  sections  2  and 
3  of  article  7  of  the  constitution  of  said  com- 


pany were  changed  or  modified  after  tbe  eec- 
tificate  or  policy  in  question  was  issued,  but 
contends  tliat  the  bond  Is  in  substantial 
compliance  and  conformity  with  those  sec- 
tions; and  further  contends  that  if  it  be  held 
tliat  the  bond  is  more  favorable  to  it  than 
the  constitution  authorized,  or  is  net  in  sub- 
stantial conformity  to  the  constitution,  then 
the  rights  of  the  pai-ties  were  fixed  by  the 
terms  of  the  bond  as  a  matter  of  contract, 
and  that  the  acceptance  of  the  bond  by  tbe 
assured  was,  as  to  all  its  terms,  binding  upon 
the  assured  and  the  beneficiary.  By  section 
1  of  article  4  of  the  constitution  it  la  pro- 
vided that  the  policy  of  membership  "shall 
constitute  the  basis  of  settlement  with  the 
beneficiaries."  The  constitution,  as  It  then 
existed,  together  with  the  application,  com- 
prised a  part  of  tbe  policy  of  membership, 
which,  by  express  contract  of  the  parties, 
was  binding  until  constitutionally  changed. 

In  determining  whether  the  so-called 
"bond"  in  question  is  In  substantial  compli- 
ance with  the  constitution,  it  is  necessary 
that  we  take  into  consideration  the  statute 
authorizing  the  formation  of  such  company 
(and  which  constitutes  its  charter),  the  con- 
stitution, and  the  contract  or  policy  of  mem- 
bership. 

It  may  first  be  observed  that  appellant  is 
not  an  ordinary  Insurance  company,  which 
pays  tribute  to  tbe  state  upon  the  theory  that 
it  reaps  from  the  business  pecuniary  profit, 
but,  on  the  contrary,  its  existence  Is  only  an- 
thorized  upon  the  theory,  as  the  title  of  the 
act  authorizing  it  provides  that  it  was  or- 
ganized "for  the  purpose  of  furnishing  life 
Indemnity  or  pecuniary  benefits  to  widows. 
orphans,  heirs,  relatives  and  devisees  of  de- 
ceased members,  or  accident  or  permanent 
disability  indemnity  to  members  thereof." 
In  the  eye  of  the  law  the  members,  and 
those  bearing  certain  relations  to  them,  are 
the  beneficiaries  of  all  tbe  funds  realized  by 
such  corporation,  and  not  the  corporation  it- 
self. The  corporation  stands  but  as  a  trus- 
tee handling  the  funds  paid  by  the  members, 
and  to  be  repaid  to  them,  and  the  benefi- 
ciaries authorized  by  the  act,  according  to 
the  plain  restrictions  provided  by  the  act 
As  such  trustee,  and  in  the  absence  of  au- 
thority conferred  by  section  8  of  the  act,  ap- 
pellant would  have  bad  no  right  to  collect 
funds  from  the  membership,  by  way  of  dues 
or  assessments,  in  excess  of  the  amount  nec- 
essary to  pay  death  losses,  Indemnities,  and 
the  legitimate  and  reasonable  expenses  of 
conducting  the  business  of  such  company. 
By  authority  of  section  8  a  greater  sum  than 
was  necessary  for  the  purposes  last  above 
mentioned  was  in  fact  collected  from  tbe 
members  of  the  company  to  create  the  guar- 
anty fund  therein  authorized.  By  that  sec- 
tion the  appellant  was  authorized  to  appro- 
priate that  fund  to  the  payment  of  mortuary 
benefits,  future  assessments,  or  for  other  oI>- 
Jects  not  therein  specifically  mentioned,  but 
to  be  provided  for  by  the  company.    The 


uigitizea  Dy  vjv^v^v  in^ 


Ul.) 


KNIGHTS  TEMPLARS'  &  MASONS'  UFB  INDEMNITY  CO.  V.  VAIL.  1107 


company  e&w  fit,  by  its  constitution,  to  de- 
vote that  fund  only  to  the  payment  of  future 
assessments,  with  the  proylslon  that  such 
part  of  it  as  should  not  be  used  in  the  pay- 
ment of  future  assessments  should  be  paid, 
with  the  policy,  at  the  death  of  the  holder. 
It  is  true,  the  constitntion  says  that  the 
member  shall  receive  a  bond,  bearing  8  per 
cent  annual  interest,  for  his  proportion  of 
this  surplus,  after  his  policy  shall  have  run 
10  years.  The  statute  expressly  says  tliat 
the  fund  thus  set  apart  "shall  not  be  deemed 
or  construed  to  mean  a  profit  received  by 
members  within  the  meaning  of  t'be  statutes 
of  this  state,"  and  in  fact  and  in  reason  it 
could  not  reasonably  be  so  considered,  be- 
cause, by  the  constitution  of  appellant  pro- 
viding for  this  fund,  the  member  received 
the  benefit  of  only  that  portion  of  the  sur- 
plus which  he  himself  had  paid,  and  the  en- 
joyment of  this  benefit  was  postponed  to  him 
until  he  bad  paid  upon  bis  policy  for  the  full 
period  of  10  years. 

By  section  3  of  said  article  7  It  Is  said 
such  bond  can  be  used  at  par,  and  accrued 
interest  at  any  time  without  notice,  In  pay- 
ment of  assessments,  and  the  contention  now 
is  that,  the  constitntion  using  the  word 
"bond"  as  a  medium  of  payment  instead  of 
the  share  of  the  surplus  fund,  such  provision 
was  binding  upon  the  member,  and  that  the 
bond  in  question  is  in  compliance  therewith. 
To  this  contention  we  cannot  assent.  If  this 
association  was  of  a  fraternal  character,  as 
it  purports  to  be,  and  its  existence  depended 
upon  the  continuance  and  enlargement  of  its 
membership,  and  it  was  not  financially  Inter- 
ested in  the  business,  but  was  acting  as  trus- 
tee for  the  members  of  it,  then  it  was  to  its 
interest  and  to  the  interest  of  the  company, 
l>oth  in  the  light  of  a  corporation  and  an 
aggregation  of  members,  that  the  policies  of 
the  memliers  should  be  kept  up  and  contin- 
ued. This  cobipany  was  not  supposed  to 
profit  by  lapses,  and  derive  and  have  in  its 
possession  a  large  surplus  from  that  source, 
which  it  could  apply  toward  its  individual 
profit  or  to  the  payment  of  its  liability  on 
policies  generally.  When,  by  its  constitution, 
it  devoted  this  surplus  fund  to  the  one  par- 
ticular object  of  paying  assessments,  and 
provided  that  such  payment  should  be  made 
without  notice,  it  could  not,  as  we  thlnlc, 
malce  the  payment  in  ttonds,  or  require  the 
assessment  to  be  paid  with  bonds  issued  by 
it  By  issuing  this  bond  it  was  not  divested 
of  the  fund,  and  did  not  promise  to  pay  to 
the  member,  or  to  his  order,  or  to  anybody 
except  to  the  beneficiary  at  his  death,  the 
sum  of  money  therein  mentioned;  but  the 
bond  did  contain  the  provision  that  the  hold- 
er might,  by  presenting  the  bond  and  at  once 
devoting  the  whole  amount  provided  for  in 
the  bond  to  the  payment  of  future  assess- 
ments—br,  ratlier,  to  the  payment  of  advance 
assessments,  which  was  even  more  than  the 
statute  or  the  appellant's  constitution  requir- 
ed or  authorized— have  the  l>enefit  of  his  pro- 


portionate share  of  this  fund.  The  statute 
Is,  "the  payment  of  future  assessments,"  and 
the  appellant's  constitution  is,'  "In  payment 
of  assessments."  The  condition  of  the  bond 
is  that  the  bond  must  be  surrendered  and 
the  money  at  once  appropriated  i;o  the  ad- 
vance payment  of  assessments.  In  other 
words,  by  this  bond  the  policy  holder  was  re- 
quired, at  the  very  moment  that  he  used  any 
part  of  this  fund,  to  then  and  there  appropri- 
ate the  whole  of  it  and  at  once,  as  a  pay- 
ment upon  assessments  in  advance  of  their 
accruement  We  tbinlc  the  intention  of  the 
Legislature,  and  of  the  membership  when  it 
formed  its  constitution,  was  that  this  fund 
should  rest  in  the  hands  of  the  company,  and 
that  If,  as  in  the  case  at  bar,  by  misfortune, 
oversight,  accident,  or  otherwise  a  member 
should  fail  to  pay  an  assessment  when  called 
upon  and  within  the  provisions  of  the  law. 
It  was  then  the  duty  of  appellant,  without 
notice,  so  long  as  there  was  sufficient  of  that 
fund  to  pay  the  assessments,  to  apply  and 
pay  the  same.  Appellant's  constitution, 
which  was  Incorporated  in  the  policy,  does 
not  require  the  policy  holder  to  give  notice, 
but  the  expression  Is,  absolutely,  "without 
notice";  yet  the  bond  that  it  issues  not  only 
requires  notice,  because  the  surrender  of  the 
bond  must  be  upon  the  express  application 
of  the  holder,  with  the  statement  that  be 
wants  to  pay  an  assessment  out  of  the  fund, 
but,  in  addition  thereto,  as  we  have  said, 
he  must,  by  the  terms  of  the  bond,  then  and 
there  appropriate  the  whole  of  it  to  the  ad- 
vance payment  of  assessments.  It  was  not 
to  the  benefit  of  the  members  unless  siclcness 
or  inability  to  pay  should  require  the  ap- 
propriation of  the  whole  of  it  to  the  advance 
payment -of  assessments,  and  In  the  case  at 
bar  the  assured  paid  his  assessment  for  sev- 
eral months  after  he  received  the  bond. 

It  is  said,  however,  that  the  policy  holder, 
by  receiving  the  bond,  contracted  with  ap- 
pellant that  it  should  hold  the  fund  accord- 
ing to  the  provisions  of  the  bond.  If  the 
bond  was  not  In  accord  with  the  provisions 
of  appellant's  constitution  at  the  time  the 
policy  holder  received  bis  policy,  and  if  that 
constitution  was  not  clianged  in  the  manner 
therein  provided,  which  was  tliat  the.  policy 
bolder  should  have  the  right  to  vote  upon 
the  change,  then  how  can  it  be  said  that 
there  was  any  contract  between  the  policy 
bolder  and  appellant  which  changed  his 
right?  What  consideration  did  he  receive 
for  releasing  to  appellant  a  valuable  right 
he  had?  It  cannot  I>e  claimed  that  he  re- 
ceived any  consideration,  and  if  this  bond 
can  l>e  binding  upon  any  theory  It  must  be 
upon  a  supposed  theory  of  estoppel.  But 
how  can  appellant  insist  upon  an  estoppel? 
The  only  change  in  Its  course  was  that  it 
undertoolc  to  hold  the  money  longer  than, 
and  to  require  of  the  policy  holder  more  than, 
its  constitution  authorized.  There  is  no  pre- 
tense that,  through  reliance  upon  tbe  ac- 
ceptance of  such  bond  by  tbe  policy  bolder. 
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appellant  pursued  a  course  of  business  that. 
If  it  be  now  required  to  change,  would  be 
to  Its  injury.  In  fact,  there  is  no  show  of 
claim  of  injury  to  appellant.  The  bond  pur- 
ported on  its  face  to  be  issued  "for  value 
received,  and  in  pursuance  of  the  provisions 
of  sections  2  and  3,  article  7,  of  the  consti- 
tution of  said  company."  Whether  it  did 
comply  with  the  provisions 'of  that  consti- 
tution and  the  policy  was  a  question  of  law 
which  we  think  the  policy  holder  was  not 
required  to  pass  upon  until  the  necessity 
arose.  We  think  the  policy  holder  bad  a 
right  to  receive  and  retain  the  bond  as  an 
evidence  of  the  amount  of  the  surplus  which 
the  company  had,  and  which  might  be  used 
for  the  benefit  of  his  policy,  without  thereby 
waiving  any  of  his  rights  in  the  premises, 
and  without  consenting  to  any  modification 
of  the  contract  or  supposed  variation  from 
the  provisions  of  the  constitution  of  the  ap- 
pellant company.  Pray  v.  Life  Indemnity 
Co.,  104  Iowa,  114,  73  N.  W.  485;  Shakman 
V,  United  States  O.  S.  Co.,  92  Wis.  36(5,  66 
N.  W.  528,  32  L.  B.  A.  383,  53  Am.  St.  Bep. 
020;  Chicago  Life  Ins.  Co.  v.  Warner,  80  111. 
410;  Welsh  v.  Chicago  Guaranty  Fund  Life 
Society,  81  Mo.  App.  30;  Symonds  v.  North- 
western Life  Ins.  Co.,  23  Minn.  491. 

The  laws  and  rules  of  such  associations 
as  the  appellant  should  be  liberally  constru- 
ed In  favor  of  the  policy  holder  and  bene- 
ficiary, and,  where  an  attempt  is  made  to 
work  a  forfeiture  by  a  benevolent  associa- 
tion, its  laws,  rules,  and  regulations  will  be 
most  strictly  construed  against  it  Coverdale 
V.  Boyal  Arcanum,  103  111.  91,  61  N.  E.  915; 
Grand  Lodge  v.  Brand,  29  Neb.  650,  46  N. 
W.  05;  Union  Mutual  Accident  Ass'n  v.  Fro- 
hard,  134  111.  228,  25  N.  B.  642,  10-  L.  B.  A. 
383,  23  Am.  St.  Bep.  664. 

Under  the  view  we  entertain,  appellant 
had  in  its  possession,  from  the  time  of  the 
lust  payment  made  by  the  assured  to  the 
time  of  his  death,  ample  funds  In  Its  hands 
which  It  was  authorized  by  the  constitution 
and  contract  with  the  assured  to  apply  to- 
ward the  payment  of  his  assessments,  with- 
out notice  to  him  or  without  request  from 
him,  and  without  the  surrender  of  the  sup- 
posed bond.  In  Supreme  Lodge  O.  M.  P.  v. 
Melster,  204  111.  527,  68  N.  E.  454,  we  said 
(page  530,  204  111.,  and  page  455,  68  N.  B.): 
"In  Girard  Life  Ins.  Co.  v.  Mutual  Life  Ins. 
Co.,  07  Pa.  15,  the  court  held  that,  where 
an  Insurance  company  has  in  Its  possession 
dividends  belonging  to  a  policy  holder  more 
than  sufficient  to  pay  an  assessment.  It  can- 
not declare  a  forfeiture  for  nonpayment  on 
the  ground  that  the  law  does  not  favor  for- 
feitures and  never  enforces  them  cheerfully, 
and  will  decline  to  enforce  them  when  they 
are  against  equity  and  good  conscience,  and 
that  It  Is  not  conscionable  for  a  company 
to  forfeit  a  policy  when  It  has  in  its  treasury 
more  than  enough  of  the  assured's  money 
to  pay  the  assessment.  And  In  Elliot,  v. 
Grand  Lodge.  2  Kan.  App.  430,  42  Pac.  1009, 


it  was  held  that  where  money  sufficient  to 
pay  an  assessment  is  In  the  treasury  ot  the 
subordinate  lodge,  even  though  the  latter 
may  have  made  an  appropriation  of  the  fund 
which  would  show  the  assured  in  arrears,  no 
forfeiture  can  be  declared."  See,  also.  Nib- 
lack  on  Benefit  Societies,  S  271. 

The  trial  court  did  not  err  In  refusing  the 
propositions  of  law  as  complained  of,  or  in 
holding  that  the  policy  in  question  was  not 
forfeited,  and  the  Appellate  Court  properly 
affirmed  its  Judgment. 

The  Judgment  of  the  Appellate  Court  Is 
affirmed.    Judgment  affirmed. 


(m  UL  122) 

CHADWICK  et  al.  ▼.  PEOPLE. 
(Supreme  Court  of  Illinois.    Dec.  16,  1903.) 

APPEAl^  FROM  APPELLATE  COURT— ABSTRACT 
—OPINION— DISMISSAL. 

1.  Under  Sup.  a.  Bules  14,  15  (47  N.  E. 
vi,  vii),  providing  that  appellants'  abstract  of 
record  shall  contain  an  index,  and  that  the  ai>- 
peUants  shall,  as  an  appendix  to  their  brief  or 
otherwise,  print  the  opinion  of  the  Appellate 
Court,  an  appeal  from  the  Appellate  Court,  the 
abstract  of  record  in  which  contains  no  index, 
and  which  does  not  print  the  opinion  of  the  Ap- 
pellate Court,  will  be  dismissed. 

Appeal  from  Appellate  Court,  Third  Dis- 
trict. 

Action  by  the  people  against  John  H.  Cbad- 
wlck  and  others.  From  a  Judgment  of  the 
Appellate  Court  (108  HI.  App.  620)  affirming  a 
Judgment  for  plaintiff,  defendants  appeal. 
Appeal  dismissed. 

John  H.  Chadwick,  for  appellants.  Chas. 
G.  Eckhart,  for  the  People. 

PBB  CUBIAM.  This  was  an  action  of 
debt  on  the  official  bond  of  a  state's  attorney, 
brought  by  appellee  against  appellants  in  the 
circuit  court  of  Douglas  county,  which  result- 
ed m  a  Judgment  in  favor  of  appellee  In  that 
court  for  the  stun  of  $219.06.  This  Judgment 
has  been  affirmed  by  the  Appellate  Court  for 
the  Third  District.  A  certificate  of  import- 
ance was  granted  by  that  court,  and  the  ap- 
pellants appealed  from  that  Judgment  of  the 
Appellate  Court.  They  contend  that  the  Judg- 
ment should  be  for  the  sum  of  $59.03,  only. 

The  abstract  of  record  filed  herein  contains 
no  index,  as  required  by  rule  14  of  this  court 
(47  N.  B.  vi),  nor  have  appellants  filed  in  this 
court,  as  an  appendix  to  their  brief,  or  otlier- 
wlse,  the  printed  opinion  of  the  Appellate 
Court  In  this  cause,  as  required  by  rule  15  of 
this  court  (47  N.  B.  vii).  The  work  of  pre- 
paring an  index  to  an  al>stract  is  slight  in  any 
one  case,  but  such  indices,  if  supplied  to  all 
abstracts,  materially  facilitate  the  dispatch  of 
business  in  this  court  Unless  the  rule  be 
complied  with  in  reference  to  filing  the  opin- 
lou  of  the  Appellate  C!ourt,  we  are  without 
means  of  ascertaining  the  reasons  moving  that 
com-t  in  arriving  at  its  decision,  as  w;e  do  not 
otherwise  have  access  to  the  opinions  of  the 
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Appellate  Courts  of  tbe  state  until  they  are 
officially  published. 

The  appeal  herein  will  be  dismissed  by  this 
court,  of  its  own  motion,  for  the  failure  of 
appellants  to  comply  with  rules  of  practice  14 
and  15  of  this  court,  as  above  indicated.  Ap- 
peal dismissed. 


(20G  III.  S36) 

HOLMES  et  al.  v.  CITY  OF  CHICAGO  et  aL 
(Supreme  Court  of  Illinois.    Dec.  16,  1903.) 

APPEAL-STAY  OF  JUDGMENT— PILINQ  OF  AP- 
PEAL BOND— NEUE3S1TY. 
1.  The  granting  of  a  prayer  for  an '  appeal 
from  a  judgment  and  the  fixing  of  the  time  in 
which  tho  bill  of  esceptions  and  the  appeal 
bond  must  be  filed  do  not  saspend  the  operation 
of  the  judgment,  but  the  filing  and  approval 
of  the  appeal  bond  are  essential  thereto;  Prac- 
tice Act,  i  67  (Kurd's  Rev.  St.  1899,  p.  1293). 
making  the  allowance  of  an  appeal  conditional 
on  the  filing  of  an  appeal  bond. 

Error  to  Superior  Court,  Cook  County;  Jos. 
B.  Gary,  Judge. 

Proceedings  by  the  city  of  Chicago  and 
others  for  the  confirmation  of  an  assessment 
to  pay  awards  made  in  condemnation  pro- 
ceedings for  the  opening  of  a  street.  Judg- 
ment confirming  the  assessment,  and  Wil- 
liam Holmes  and  others  sue  out  a  writ  of  er- 
ror.   Writ  dismissed. 

E.  W.  Adkinson,  for  plaintiffs  in  error. 
Robert  Redfleld  and  Frank  Johnston  (Edgar 
Bronson  Tolmau,  Corp.  Counsel,  of  counsel), 
for  defendants  in  error. 

B0G6S,  J.  This  is  a  writ  of  error  sued 
out  to  bring  in  review  the  judgment  entered 
iQ  the  superior  court  of  Cook  county  on 
the  24th  day  of  January,  1903,  confirming  an 
assessment  to  pay  awards  made  in  a  con- 
demnation proceeding  for  the  opening  of  La- 
fayette Avenue  from  West  Fifty-Fifth  street 
to  West  Fifty-Seventh  street,  in  the  city  of 
Chicago.  Plaintiffs  in  error  appeared,  and 
filed  a  number  of  objections  to  the  petition 
for  confirmation,  but  such  objections  were 
overruled,  and  judgment  entered  as  prayed. 
.\n  appeal  was  prayed  and  allowed  on  con- 
dition the  plaintiffs  in  error  should  in  80 
days  file  an  appeal  bond,  to  be  approved  by 
the  court;  and  also  a  bill  of  exceptions  with- 
in the  same  time.  Subsequently  orders  were 
entered  extending  the  time  for  filing  the  bill 
of  exceptions.  A  bill  of  exceptions  was  filed 
within  the  time  extended,  but  an  appeal 
bond  was  not  filed.  On  the  3d  day  of  Sep- 
tember, 1903.  the  plaintiffs  in  error  sued  out 
this  writ  of  error.  The  defendants  in  error 
entered  a  motion  in  this  court  to  dismiss  the 
WTit  of  error,  and  this  motion  was  reserved 
to  the  hearing.  The  grounds  of  the  motion 
are  that  section  96  of  the  act  of  June  14, 
1897,  entitled  "An  act  concerning  local  im- 
provements," as  amended  by  tbe  act  of  May 
9,  1901  (4  Starr  &  0.  Ann.  St  p.  202,  c.  24. 
par.  133),  limited  the  time  in  which  a  writ 
of  error  could  be  sued  out  to  reverse  this 


judgment  to  the  1st  day  of  June,  1903,  and 
that  no  affidavit  was  filed  in  pursuance  to 
and  as  required  by  tbe  provisions  of  said  sec 
tion  96.  In  opposition  to  the  motion,  coun- 
sel for  the  plaintiffs  in  error  insists  that  the 
proviso  to  the  said  se'ctlou  96  authorizes  the 
suing  out  of  a  writ  of  error  in  all  cases  of 
this  character  in  which  the  warrant  for  col- 
lection has  not  been  returned  delinquent 
prior  to  April  1st  of  any  year  at  any  time 
before  the  Ist  day  of  June  of  tbe  year  in 
which  such  warrant  shall  be  issued  and  re- 
turned delinquent,  and  that  it  appears  from 
the  record  in  the  case  relative  to  the  prayer 
for  an  appeal  and  the  order  granting  the 
same  that  the  judgment  was  suspended,  and 
that  no  warrant  could  have  lawfully  issued 
thereon  until  after  the  Ist  day  of  April,  1903, 
and  consequently  that  there  could  have  been 
no  return  of  any  such  warrant  {^s  delinquent 
prior  to  the  suing  out  of  this  writ  of  error. 

Without  conceding  the  facts  so  alleged  to 
appear  from  the  record  in  the  cause  can  be 
invoked  to  excuse  the  filing  of  the  affidavit 
mentioned  in  said  section  96,  the  facts  ap- 
pearing in  the  record  do  not  show  that  said 
judgment  was  Eltispended,  and  that  a  warrant 
of  collection  could  not  have  issued  thereon 
prior  to  the  1st  day  of  April,  1003.  The  pray- 
er for  an  appeal,  the  granting  of  the  prayer, 
and  the  fixing  of  time  in  wtiich  tbe  bill  of 
exceptions  and  the  appeal  bond  should  be 
filed  did  not  operate  to  render  the  judgment 
inoperative.  The  allowance  of  an  appeal  is 
made  conditional  by  the  statute  on  the  filing 
of  the  appeal  bond  (Practice  Act,  {  67,  Hurd's 
Rev.  St.  1899,  p.  1293),  and  the  execution  of 
a  Judgment  Is  not  arrested  or  superseded  by 
the  prayer  for  an  appeal  and  an  order  grant- 
ing such  prayer  and  fixing  a  time  in  which 
the  appeal  bond  and  the  bill  of  exceptions 
must  be  filed,  but  the  filing  of  the  appeal 
bond  and  tbe  approval  thereof  are  essential 
to  stay  or  supersede  the  Judgment  Brani- 
gan  v.  Rose,  3  Gilman,  123;  Simpson  y.  Alex- 
ander, 5  Gilman,  200;  20  Ency.  of  PI.  &  Pr. 
1218.  The  judgment  became  effective  at  tbe 
close  of  the  January  term,  1903,  of  the  court 
and  a  warrant  might  have  lawfully  Issued 
and  been  returned  by  the  1st  day  of  April. 
The  time  limited  by  the  statute  for  the  suing 
out  of  a  writ  of  error  expired  June  Ist  The 
writ  was  not  applied  for  or  sued  out  until 
after  that  date,  hence  the  motion  to  dismiss 
must  prevail. 

Writ  dismissed. 


(206  in.  28S) 

LAND  et  al.  t.  LAND  et  aL 
(Supreme  Court  of  Illinois.    Dec.  16,  1903.) 

COMMON-LAW  MARRIAOB^-EVIDBNCE. 
1.  Complflinant  in  a  suit  for  divorce  was  in 
the  courtroom  when,  at  the  close  of  the  evi- 
dence, the  judge  said,  "Decree,"  and  the  plain- 
tiff thanked  the  judge  and  left  the  court.  On 
the  same  evening  n  daily  newspaper  published 
an  account  of  the  hearing,  and  stated,  in  sub- 
stance, that  a  decree  had  been  entered.     Five 


Uigitizea  Dy  vjv^v^v  in^ 


lUO 


68  NORTHEASTERN  REPORTER. 


(111. 


days  later,  and  before  the  decree  bad  been  in 
fact  entered,  defendant,  who  had  seen  the  news- 
paper acconnt  of  the  divorce,  went  tlirough  a 
ceremony  of  marriage  with  the  complainant  in 
the  diTorce  suit;  and  thereafter  the  parties 
lived  together  as  husband  and  wife,  being 
known  among  their  friends  as  such.  Held  that, 
as  the  parties  continued  to  cohabit  as  husband 
and  wife  after  the  entering  of  the  decree,  there 
was  a  valid  common-law  marriage,  notwith- 
standing the  fact  that  they  assumed  the  mar- 
riage relation  at  a  time  when  one  of  the  par- 
ties was  incapacitated. 

Appeal  from  Appellate  Court,  First  Dla^ 
trict 

Action  by  William  Land  and  others,  by 
F.  L.  Fry  and  otbers,  against  F.  E.  Land  and 
others.  From  a  judgment  of  the  Appellate 
Court  (108  111.  131)  affirming  a  judgment  for 
defendants,  plaintiffs  appeal.    Affirmed. 

The  facts  in  this  case,  as  stated  by  the 
Appellate  C«urt  In  their  opinion,  are  as  fol- 
lows: 

"The  appellant  William  B.  Land,  with  oth- 
er beneficiaries  under  the  will  of  Nellie  M. 
Land,  deceased,  and  the  appellant  the  North- 
em  Trust  Company,  as  trustee  under  said 
will,  filed  their  bill  seeking  tp  have  declared 
void  the  alleged  marriage  between  said  Nel- 
lie M.  Land  and  the  appellee  Frank  E.  Land, 
and  that  said  Frank  be  declared  not  to  be 
entitled  to  any  share  In  the  estate  of  said 
Nellie;  also  for  other  and  general  relief.  The 
other  appellees,  it  is  alleged,  also  claim  an 
interest  in  said  estate  as  assignees  of  the 
said  Frank  E.  Land,  and  are  made  parties 
defendant.  The  defendants  all  answered, 
and  filed  their  cross-bill,  by  which  they  seek 
a  decree  that  said  Frank  E.  and  Nellie  M. 
Land  were  lawfully  married  on  April  14, 
1887,  and  at  other  dates  thereafter,  and  that 
said  Frank  be  declared  the  lawful  surviving 
husband  of  said  Nellie,  entitled  to  share  In 
her  estate,  both  real  and  personal.  The 
cross-bill  was  answered.  Issues  made  upon 
both  the  bill  and  cross-bill,  and  the  cause 
referred  to  a  master  to  take  testimony,  which 
was  done.  The  cause  was  tried  by  the  chan- 
cellor upon  the  testimony  and  evidence  taken 
and  offered  before  the  master,  a  decree  en- 
tered dismissing  the  original  bill  for  want 
of  equity,  and  finding  that  said  Nellie  was 
during  said  years  last  prior  to  her  death  the 
lawful  wife  of  said  Frank,  and  that  on  her 
death,  March  6,  1900,  be  became,  and  now 
is,  her  lawful  widower,  and,  as  such,  entitled 
to  bis  proper  and  lawful  share  In  her  estate; 
also  that  the  cross-bill  be  retained  for  such 
further  order  or  decree  as  might  from  time 
to  time  be  advisable.  •  •  • 
•  "The  evidence  shows,  in  substance,  among 
other  things  not  necessary  to  be  stated,  that 
the  maiden  name  of  said  Nellie  was  X..illian 
or  Nellie  Moore.  She  was  lawfully  married 
to  one  Ralph  S.  Tuttle  August  20,  1872,  but 
obtained  a  decree  of  divorce  from  him  In  the 
superior  court  of  Cook  county,  which  was 
entered  of  record  April  19,  1887.  A  hearing 
on  her  bill  for  divorce,  which  resulted  in 
said  decree,  was  had  on  April  9,  1887,  and  at 


the  close  of  the  evidence  the  Judge,  before 
whom  the  bearing  was  had,  said.  'Decree.' 
Said  Nellie  then  went  up  to  the  judge,  and 
thanked  him,  and  left  the  court,  as  the  eri- 
dence  tends  to  show,  under  the  belief  sbe 
had  been  granted  a  divorce  from  said  Ralph 
S.  Tuttle.  On  the  same  day,  April  9,  18&7, 
the  evening  issue  of  the  Daily  News  of  Chi- 
cago published  an  account  of  said  bearing, 
and  stated,  in  substance,  that  a  decree  bad 
been  entered.  Said  Frank  saw.  the  said  ac- 
count of  the  said  hearing  of  the  divorce  case 
about  five  o'clock  the  same  day,  and  was 
given  the  same  Information  by  Mrs.  Tuttle 
and  Mrs.  Sophronla  Baker,  a  friend  of  Mrs. 
Tuttle,  who  was  present  at  the  hearing.  Mrs. 
TutUe  and  Land  on  the  14th  of  April,  1887. 
went  from  Chicago  to  La  Porte,  Indiana,  so 
that  her  adopted  son,  said  William,  who  -^as 
then  at  school,  could  be  present,  and  there 
they  had  a  marriage  ceremony  performed 
between  them,  pursuant  to  a  marriage  li- 
cense issued  the  same  day  by  the  clerk  of 
the  circuit  court  of  La  Porte  county,  Indiana: 
the  ceremony  purporting  to  have  been  sol- 
emnized by  one  "W.  Scott,  Rector.'  After 
said  marriage  the  said  Nellie  and  Frank  lived 
and  cohabited  together,  and  were  known 
among  their  friends  and  associates  as  bus- 
band  and  wife,  for  at  least  two  years— first 
for  a  few  days  at  La  Porte,  Indiana;  then 
for  a  short  period  at  a  sporting  house  kept 
by  said  Nellie  on  Dearborn  street,  in  Chi- 
cago; and  the  remainder  of  the  time  at  the 
home  of  the  said  Frank,  on  Park  avenue,  in 
Chicago.  In  the  spring  of  1889,  said  Frank, 
who  had  been  engaged  in  the  shoe  bnsiness. 
failed;  and  soon  thereafter  said  Nellie  left 
the  Park  avenue  house,  and  from  that  time 
up  to  her  death  kept  a  house  or  houses  of 
assignation  in  Chicago,  though  during  a  part 
of  the  time  she  rented  rooms  or  flats  else- 
where, which  were,  from  time  to  time,  occu- 
pied by  her,  said  Frank,  and  her  adopted 
son,  the  appellant  William  B.  Land.  At  the 
places  where  she  kept  her  houses  of  assigna- 
tion the  said  Nellie  was  known  and  called 
by  the  name  of  'Nellie  M.  Tuttle,'  or  'Mrs. 
Tuttle,'  the  same  name  by  which  she  was 
known  prior  to  said  marriage  ceremony  be- 
tween her  and  Land.  Prior  to  said  marriage 
ceremony  said  Nellie  for  many  years  was 
the  proprietress  of  and  kept  a  house  or  hous- 
es of  assignation  in  Chicago,  and  while  en- 
gaged in  that  business  made  the  acquaint- 
ance of  said  Frank  about  the  year  1885,  from 
which  date  up  to  the  time  of  said  marriage 
ceremony  she  associated  from  time  to  tlm<> 
with  Land,  though  there  is  no  positive  evi- 
dence of  any  illicit  relations  between  them." 

Upon  appeal  from  the  decree  of  the  circuit 
court  to  the  Appellate  Court,  said  decree  was 
affirmed,  and  the  present  appeal  is  prosecut- 
ed from  such  judgment  of  affirmance  so  en- 
tered by  the  Appellate  Court. 

C.  Stuart  Seattle  and  Harry  Vincent,  for 
appellants.  Cratty  Bros,  and  Jarvis  &  Lati- 
mer, for  appellees. 
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PER  CURIAM.  In  Its  opinion  deciding 
this  case,  the  Appellate  Court  say: 

"The  principal  and  controlling  question 
presented  by  the  briefs  of  counsel  and  the 
oral  arguments  of  the  cause  Is  as  to  wheth- 
er said  NelUe  M.  and  Frank  E.  Land  were 
lawfully  married  during  the  lifetime  of  the 
former,  and,  If  they  were,  then  the  decree 
Is  correct.  •  •  •  It  Is  apparent  from  the 
evidence  she  (Nellie  M.  Land,  formerly  Nel- 
lie M.  Tuttle)  began  the  divorce  proceedings 
which  resulted  in  the  decree  mentioned  for 
the  purpose  of  marrying  said  Frank;  and  it 
seems  a  fair  and  reasonable  inference  from 
the  evidence  that  she  intended,  when  she 
procured  the  divorce,  to  marry  him,  and  pur- 
sue thereafter  a  different  and  respectable- 
life,  and  did  so,  as  the  evidence  tends  to 
show,  from  the  time  they  commenced  to  live 
at  the  Park  avenue  house  until  Land  failed 
in  business,  about  two  years  afterwards. 
There  Is. no  evidence  which  has  been  called 
to  our  attention,  or  which  we  have  been  able 
to  discover,  of  any  divided  reputation  as  to 
the  relations  between  said  Nellie  and  Frank 
while  they  lived  at  the  Park  avenue  house. 
On  the  contrary,  during  the  whole  of  this 
period  their  ostensible  relation  was  that  of 
husband  and  wife,  they  being  known  as  such 
among  friends  and  acquaintances;  and  he 
introduced  and  spoke  of  her  as  his  wife,  and 
she  introduced  and  spoke  of  him  as  her  hus- 
band. During  this  period,  and  as  late  as 
the  year  1891,  Nellie  M.  Land,  by  that  name, 
signed  and  acknowledged  divers  conveyances 
of  real  and  personal  property  to  different  per- 
sons, and  received  conveyances  under  that 
name,  in  some  of  which  she  Is  described  as 
the  wife  of  Frank  E.  Land,  and  in  others 
ii'rank  £.  Land  is  described  as  her  husband. 
On  February  3,  1S89,  she  procured  a  judg- 
ment in  the  name  of  Nellie  M.  Land  against 
Frank  E.  Land,  a  written  satisfaction  of 
which  she  acknowledged  on  January  30,  1891, 
before  a  notary  public,  under  the  same  name. 
Under  date  of  January  15, 1894,  she  executed 
her  last  will,  under  which  the  appellants  In 
this  case  claim  their  rights,,  by  the  name  of 
Nellie  M,  Land. 

"The  clear  preponderance  of  the  evidence 
Is  that  the  said  Nellie  and  Frank  fully  be- 
lieved on  April  14,  1887,  that  she  had  been 
divorced  from  said  Tuttle,  and  that  they  in 
good  faith  intended,  by  virtue  of  said  mar- 
riage ceremony,  to  contract  a  legal  marriage, 
and  would  have  done  so  but  for  the  fact  that 
her  decree  of  divorce  had  not  been  entered 
of  record.  It  does  not  appear  that  during 
her  lifetime  either  she  or  said  Frank  had- 
any  knowledge  that  the  divorce  decree  had 
not  been  entered  at  the  time  of  the  marriage 
ceremony.  He  testifies  that  he  did  not  know 
of  that  fact  until  after  her  death. 

"By  decree  of  the  county  court,  appellant 
William  B.  Land  was,  February  3, 1883,  upon 
the  petition  of  Nellie  M.  Tuttle  and  Ralph 
S.  Tuttle,  legally  adopted  under  the  name  of 
William   Bliss  Tattle,  by  which  name  he 


seems  to  have  been  known  and  called  up  to 
the  time  the  said  Nellie  M.  and  Frank  E. 
Land  began  living  together  as  husband  and 
wife.  From  that  time  he  became  and  was 
known  and  called  WUUam  B.  Land. 

"It  is  claimed  on  behalf  of  appellants— 
and  numerous  authorities  are  cited  in  support 
of  the  contention— that  said  Nellie  did  not  be- 
come the  lawful  wife  of  said  Frank,  main- 
ly because  of  the  fact  that  at  the  time  of 
the  marriage  ceremony  her  divorce  decree 
from  Ralph  S.  Tuttle  had  not  been  entered; 
that  this  attempted  marriage  was  void,  and, 
being  void,  their  subsequent  life,  as  Is  shown 
by  the  evidence,  was  not  such  as  to  create 
a  valid  common-law  marriage.  Especial  re- 
liance is  placed  upon  the  case  of  Cartwrlgbt 
V.  McGown,  121  111.  388.  12  N.  B.  737,  2  Am. 
St  Rep.  105,  in  which  the  court  uses  the  fol- 
lowing language:  'Where  both  parties  are 
married  In  the  honest  belief,  founded  on  an 
apparently  good  reason,  that  they  are  capa- 
ble of  entering  into  the  marriage  contract, 
when  In  fact  one  of  them  is  not,  if  they  con- 
tinue to  cohabit  as  man  and  wife  after  the 
removal  of  the  ImpMlment  to  their  lawful 
union  the  law  will  presume  a  common-law 
marriage  by  the  acts  of  the  parties,  in  the 
absence  of  any  evidence  to  prevent  such  pre- 
sumption. In  such  a  case  there  are  many 
strong  and  cogent  reasons  for  presumiing  a 
new  marriage  after  the  removal  of  the  im- 
pediment, even  though  the  parties  may  not 
have  known  of  Its  removal.  There  the  co- 
habitation, in  ignorance  of  facts  rendering ' 
it  Illegal,  is  not  to  be  regarded  as  mere- 
tricious or  criminal  until  the  parties  have 
knowledge  of  such  facts.  Their  purpose  In 
such  a  union  is  honorable  marriage,  which 
the  law  favors,  and  not  mere  Illicit  Inter- 
course.' It  is  argued  that  there  was  no  'hon- 
est t>elief,  founded  upon  an  apparently  good 
reason'— using  the  language  of  the  Supreme 
Court— on  the  part  of  those  parties,  for  be- 
lieving at  the  time  of  the  marriage  ceremony 
a  divorce  from  Tuttle  had  been  granted;  that 
they  should  have  looked  to  the  court  record. 
Instead  of  relying  upon  what  the  judge  said, 
and  the  publication  of  the  dally  press.  We 
think  the  parties  -^ere  justified,  under  the 
circumstances  above  detailed.  In  believing 
that  the  divorce  had  been  granted,  and  there- 
fore the  Cartwrlght  Case  Is  not  controlling. 
We  are  also  of  opinion  that  the  contention  of 
appellants'  counsel  that  their  cohabitation 
vras  Illicit  in  Its  inception  is  not  supported 
by  the  evidence,  and  therefore  what  was 
said  in  the  Cartwrlght  Case  in  that  regard 
does  not  avail  appellants." 

The  Appellate  Court,  In  its  said  opinion, 
makes  reference  to  the  cases,  decided  by  this 
court,  of  Robinson  v.  Ruprecht,  191  111.  424, 
61  N.  B.  631,  and  Manning  v.  Spurck,  199 
ni.  447,  65  N.  B.  342,  and  then  proceeds  as 
follows: 

"In  the  last  case  cited  Pklanning  v.  Spurck, 
supra],  the  court.  In  Its  decision,  makes  ref- 
erence to  both  the  Cartwrlght  and  Robinson 
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Cases,  and  makes  nse  of  tbe  language  quoted 
below,  wblcb,  considered  with  reference  to 
the  facts  of  tbe  case  at  bar,  is  controlling  and 
decisive.  Tbe  court  say:  The  petitioner  In 
this  case  presents  a  much  stronger  and  more 
meritorious  case  than  was  made  in  that  one 
(referring  to  the  Robinson  Case].  She  has 
been  guilty  of  no  wrong  or  immorality,  and 
did  not  enter  into  an  adulterous  and  mere- 
tricious relation  with  James  Selby.  It  is  be- 
yond question  that  there  never  was  a  doubt 
In  ber  mind  as  to  the  propriety  or  legality  of 
her  relation  to  him,  and  that  she  was  wholly 
Innocent  of  any  Intent  to  do  wrong.  •  •  • 
It  Is  probably  a  safe  rule  to  say  that  if  par- 
ties to  a  marriage,  in  the  beginning,  desire 
and  intend  marriage  in  good  faith,  as  a  mat- 
ter of  fact,  but  an  impediment  exists,  and  the 
desire  and  intention  continue  after  the  im- 
pediment l8  removed,  and  the  parties  continue 
In  the  relation  of  husband  and  wife,  and  co- 
habit as  such,  it  ia  sufficient  proof  of  a  mar- 
riage. It  cannot  be  doubted  that  both  James 
Selby  and  Sarah  Jane  Selby  believed  at  the 
time  of  this  marriage  that  he  had  been  dl- 
Torced  trom  ber.  It  is  not  reasonable  to  sup- 
pose, from  the  manner  in  which  the  parties 
lived,  the  prominence  of  James  Selby  as  a 
well-k3iown  citizen,  and  the  presence  of  hi» 
former  wife  in  the  same  dty,  that  he  willing- 
ly incnrred  the  risk  of  a  criminal  prosecution 
with  knowledge,  In  fact,  that  the  divorce  was 
void.  It  is  true  that  a  relation  which  is  illicit 
and  meretricious  in  its  inception  is  presumed 
to  continue  of  the  same  character,  and  there 
must  be  evidence  in  such  a  case  that  there 
has  been  a  change,  and  the  relation  has  be- 
come matrimonial  in  intent  and  character. 
In  this  case  the  original  relation  between 
these  parties  was  not  meretricious  In  its  in- 
ception, which  means  merely  lustful  and  per- 
taining to  the  character  of  prostitution.  It 
is  not  possible  to  conceive  that  they  intended 
anything  except  marriage  when  it  was  sol- 
emnized at  Quincy,  and  from  that  time  to  the 
death  of  James  Selby.  When  he  procured 
the  decree  of  divorce  in  Allen  county,  Indi- 
ana, It  was  not  done  with  any  intention  of 
entering  Into  any  relation  with  the  petitioner. 
Bight  years  elapsed  between  the  divorce  and 
their  marriage,  during  which  time  there  was 
DO  relation  between  them,  and  there  is  no 
evidence  that  they  even  met  during  that 
time.  There  was  no  necessity  of  any  change 
to  a  new  relation  after  the  death  of  Sarah 
Jane  Selby,  and  there  necessarily  could  not 
be  any  such  proof,  from  the  fact  that  there 
was  never  any  question  of  tbe  legality  of  the 
marriage.  It  was  not  necessary,  as  it  was 
in  Robinson  v.  Ruprecht,  supra,  to  prove  that 
the  cohabitation  had  lost  its  lustful  character 
and  become  matrimonial  in  character.  The 
relation  of  the  parties  after  the  impediment 
was  removed  by  the  death  of  Sarah  Jane  Sel- 
by was  matrimonial  in  fact,  as  it  had  been 
In  the  honest  belief  and  intent  of  the  parties 
bffore  that  time.  We  think  that  the  evi- 
deD<%  proves  a  common-law  marriage,  and 


that  the  master  and  chancellor  were  rlgbt  in 
their  conclusion  that  tbe  petitioner  was  the 
wife  of  James  Selby  at  the  time  of  his  death.' 

"It  seems  to  us  unnecessary.  In  view  of  tbe 
decision  in  the  Manning  Case,  which  is  so 
closely  analogous  in  its  facts  to  this  case,  to 
discuss  the  other  claims  of  counsel  or  tbe  ap- 
plication of  the  various  other  authorities  re- 
ferred to  by  him.  We  are  of  opinion  that  the 
evidence  in  that  regard  shows  that  said  Nel- 
lie and  Frank  intended  at  the  time  of  tbe 
marriage  ceremony  to  enter  into  the  marriage 
relation,  and,  having  lived  together  continu- 
ously as  husband  and  wife  for  two  years 
after  the  entry  of  the  decree  of  divorce  In  fa- 
vor of  said  Nellie  from  said  Ralph  8.  Tuttle, 
it  cannot  be  said  that  their  relation  was  mei^ 
etrlcious,  but  it  was  matrimonial  in  charac- 
ter; that,  as  soon  as  the  impediment  against 
said  Nellie's  entering  into  the  marriage  con- 
tract was  removed  by  the  divorce,  their  re- 
lation became,  as  is  said  by  tbe  court  in  tbe 
Manning  Case,  'matrimonial  in  fact,  as  it 
had  been  In  the  honest  belief  and  Intent  of 
the  parties  before  that  time.' 

"We  think  the  evidence  clearly  austains 
the  decree  of  the  chancellor,  and  It  Is  there- 
fore affirmed." 

We  concur  In  the  views  above  expressed 
by  tbe  Appellate  Court,  and  adopt  the  same 
as  the  opinion  of  tbis  court  Accordingly  the 
Judgment  of  tbe  Appellate  Court  Is  affirmed. 
Judgment  affirmed. 

(«6  ni.  Et8) 

CmOAOO.  a  *  Q.  RY.  CO.  ▼.  lOHNSON. 

(Supreme  Coart  of  Illinois.    Dec.  16,  1903.) 

BA8KMBNT— AOVERSB    POSSBSSION— EYIDENC& 

1.  To  establish  an  easement  by  use.  It  must 
airpear  that  ,the  use  was  adverse,  and  enjoyed 
under  circamstances  indicating  that  It  was 
claimed  as  a  right,  and  not  as  a  mere  privQege. 

2.  Evidence  held  insufficient  to  show  that  one 
had  nsed  a  passageway  on  a  railway  company's 
land  and  nnder  its  bridge  nn interruptedly  for  20 
years  under  a  claim  of  right. 

Appeal  from  Circuit  Court,  Meroer  Coun- 
ty;  Frank  D.  Ramsay,  Judge. 

Bill  for  an  injunction  by  8.  Quincy  Johnson 
against  tbe  Chicago,  Burllngt<M)  A  Quincy 
Railway  Company.  From  a  decree  granting 
the  Injunction,  tbe  company  appeals.  Re- 
versed. 

Sweeney  &  Walker  (Chester  M.  Dawes,  of 
counsel),  for  appellant  Bassett  *  Carl- 
Strom,  for  appellea 

BOOOS,  J.  Tbe  track  of  the  railroad  of 
the  appellant  company  crosses  from  north 
to  south  a  tract  of  land  belonging  to  appellee. 
In  Mercer  county.  A  inrlor  owner  of  the  land 
conveyed  a  strip  100  feet  wide  to  the  com- 
pany In  1879,  upon  which  tbe  track  was  laid. 
The  track  of  the  company  was  carried  over 
a  depression  or  ravine  by  a  bridge,  of  the 
length  of  about  64  feet  when  tbe  road  was 
first  constructed,  but  subsequently  the  length 
Of  the  bridge  was  reduced  to  48  feet    la 
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August,  1902,  the  company  began  the  work  of 
filling  this  depression  under  the  bridge  on  Its 
right  of  way  with  earth,  providing  an  iron 
pipe  of  the  requisite  dimensions  for  the  pas- 
sage of  water  which  might  otherwise  ac- 
cumulate in  the  depression,  when  the  appel- 
lee filed  this  his  bill  In  chancery  to  restrain 
the  construction  of  the  fill,  on  the  ground 
that  be  bad  acquired  a  permanent  easement 
for  a  passageway  of  his  teams  and  stock  un- 
der the  bridge  by  open,  exclusive,  adverse 
possession  and  use  of  such  passageway  for 
more  than  30  years.  An  answer  was  filed  to 
the  bill,  replication  to  the  answer,  and  an  or- 
der entered  referring  the  cause  to  the  master. 
The  master,  upon  consideration  of  the  proofs 
submitted,  made  a  report  finding  that  "nei- 
ther the  complainant  nor  those  through 
whom  he  claims  bare  at  any  time  bad  20 
years'  use  and  enjoyment  of  a  passageway 
under  that  bridge  which  was  adverse,  under 
a  claim  of  right,  exclusive,  uninterrupted,  and 
with  the  knowledge  and  acquiescence  of  the 
defendant  or  those  through  whom  it  claims." 
Exceptions  filed  to  the  report  were  sustained 
by  the  clutncellor,  and  a  decree  entered  grant- 
ing the  relief  prayed  hi  the  bill,  from  wlilcb 
decree  this  appeal  has  been  perfected. 

It  appeared  from  the  evidence  the  appellee 
and  those  who  owned  the  land  prior  to  him 
bad  used  the  opening  und«r  the  bridge  as  a 
passageway  for  teams  and  vehicles,  and  for 
cattle  and  other  animals,  for  more  than  20 
years;  but  a  careful  investigation  of  the 
proof  has  disclosed  to  us  that,  as  found  by 
the  master,  the  use  was  not  adverse  or  under 
claim  of  right,  but  only  a  privilege  or  license, 
revocable  at  the  pleasure  of  the  company. 
The  case,  in  all  its  essential  features,  is  not 
distinguishable  from  that  of  Chicago,  Bur- 
lington &  Quincy  Ballroad  Co.  v.  Ives,  202 
III.  69,  66  N.  E.  940,  where  a  like  easement 
was  claimed  by  Ives.  The  principles  of  law 
there  announced  are  applicable  to  the  facta 
of  this  case.  We  there  held  that  to  establish 
the  easement  it  must  be  made  to  appear  that 
the  use  was  adverse,  and  "was  enjoyed  under 
such  circumstances  as  to  indicate  that  It  was 
claimed  as  a  right,  and  was  not  regarded  by 
the  parties  as  a  mere  privilege  or  license, 
revocable  at  the  pleasure  of  the  owner  of  the 
soil";  and  the  fact  that  the  passageway  was 
used  "without  objection  or  hindrance  Is  not 
inconsistent  with  use  by  permission." 

There  is  no  proof  in  the  case  at  bar  of  any 
oral  claim  of  right  to  tiie  passageway  or  of 
title  thereto.  The  use  made  of  the  passage- 
way under  the  bridge  was  not  inconsistent 
with  the  fact  or  right  of  owuersIUp  in  the 
railroad  company,  did  not  interfere  in  any 
way  with  the  use  of  the  property  by  the 
company  or  with  the  possession  thereof  by 
the  company,  or  indicate  in  any  manner  that 
It  was  being  used  under  any  claim  of  right  or 
with  the  Intention  of  excluding  the  company. 
It  was  proven  that  at  one  time  a  prior  owner 
of  the  tract  of  land  put  a  gate  under  the 
bridge  and  nailed  some  boards  to  the  piling 


on  either  side  of  the  gate,  and  this  prevented 
bis  stock  from  passing  under  the  bridge  ex- 
cept as  Ce  should  admit  it  through  the  gate; 
but  it  was  further  proven  this  fence  was  re- 
moved In  18S1  or  1885,  and  in  1885  the  com- 
pany rebuilt  the  bridge  and  shortened  it  some 
16  feet,  which  closed  the  opening  where  the 
gate  had  been;  that  the  fence  and  gate  were 
removed,  and  passage  thereafter  was  under 
other  portions  of  the  bridge.  In  constructing 
this  new  bridge  the  railroad  company  enter- 
ed upon  the  ground  over  which  the  easement 
is  claimed  without  seeking  permission  from 
any  one,  and  without  objection  on  the  part 
of  any  person  removed  the  old  piling  and  put 
In  new  piling  and  supports  in  other  places, 
shortened  the  bridge,  and  treated  and  occu- 
pied the  premises  as  its  exclusive  property, 
and  as  being  in  its  undisputed  control  and 
possession.  Nor  did  any  one  assert  to  the 
contrary,  or  In  any  way  Indicate  any  claim 
of  ownership  or  right  or  easement  therein. 

The  evidence  was  not  sufficient  to  uphold 
the  finding  of  the  decree  that  an  easement 
had  been  acquired  by  the  appellee,  or  the  or- 
der that  the  company  should  be  restrained 
from  constructing  an  embankment  on  which 
to  carry  its  tracks  over  the  depression,  in- 
stead of  continuing  the'  use  of  a  bridge  for 
that  purpose.  The  decree  must  be  and  is  re- 
versed, and  the  cause  will  be  remanded,  with 
directions  to  dismiss  the  bill. 

Reversed  and  remanded,  with  directions. 

Mr.  Justice  SCOTT  took  no  part  In  the 
consideration  or  decision  of  tills  case. 


(178  N.  T.  595) 

In  re  HOPKINS'  WILL. 

(Court  of  Appeals  of  New  York.     Nov.  17, 

1903.) 

REARGUMENT— DBNIAL  —  APPEAL  —  REVERSAL 
OR  MODIFICATION— TRIAL  BY  JURY- 
POWER   OF   APPELLATE    COURT. 

1.  Under  Code  Civ.  Proe.  §  2588,  declaring 
that,  where  the  reversal  or  modification  of  a 
decree  by  the  appellate  court  is  founded  on  a 
question  of  fact,  that  court  must,  if  the  appeal 
was  taken  from  a  decree  made  upon  a  petition 
to  admit  a  will  to  probate,  or  to  revoke  the  pro- 
bate of  a  will,  make  an  order  directing  a  trial 
by  jury  of  the  material  questions  of  fact,  the 
court  is  imperatively  required  to  make  such  an 
order  in  the  case  specified,  and  has  authority  to 
do  60  in  any  other  case  where,  in  its  opinion, 
the  ends  of  justice-  might  be  best  promoted 
thereby. 

On  motion  for  reargument    Denied. 
For  former  opinion,  see  65  N.  E.  173. 

Joseph  Middlebrook,  for  the  motion.  Clar- 
ence S.  Davison,  Charles  Blandy,  and  Andrew 
J.  Shipman,  opposed. 

PARKER,  C.  J.  The  motion  for  reargu- 
ment must  be  denied,  without  costs,  on  the 
ground  that  the  question  presented  Is  no  long- 
er open  for  discussion  in  this  court.  In  re- 
ported and  unreported  cases  we  have  often 
decided— too  often  to  now  discuss  the  ques- 
tion—that, since  the  enactment  of  the  stat- 
ute now  to  be  found  in  section  2588  of  the 
Code,  an  appellate  court  must  "make  an  or- 
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der  directing  the  trial  by  a  jnry  of  the  materi- 
al questions  of  fact  arising  upon  tbe  Issues  be- 
tween the  parties,"  where  the  reversal  or 
modification  of  a  decree  by  the  appellate  court 
Is  founded  upon  a  question  of  fact,  and  that 
the  appellate  court  may  do  it  In  any  other 
case  where,  in  its  opinion,  it  would  seem  that 
the  ends  of  Justice  might  be  best  promoted  by 
such  a  course. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
OULLBN,  and  WERNER,  JJ.,  concur. 

Motion  denied,  without  costs. 


MEMORANDUM  DECISIONS. 


A.  B.  FARQUHAR  CO.,  Limited,  Respond- 
ent, V.  TRUESDELL,  Appellant.  (Court  of 
Appeals  of  New  York.  Oct  6,  1903.)  Nelson 
Smith  and  Jesse  W.  Olney,  for  appellant  F. 
H.  Osbom,  for  respondent 

PER  CURIAM.  Judgment  (66  App.  Dlv. 
616,  73  N.  Y.  Supp.  1134)  affirmed,  with  costs. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT, VANN,  and  WERNER,  JJ.,  concur. 
CULLEN,  J.,  not  voting.  MARTIN,  J.,  ab- 
sent 


A.  B.  FARQUHAR  CO.,  Limited,  Respond- 
ent ▼.  TBUBSDELL,  Appellant  (Court  of 
Appeals  of  New  York.  tJov.  17,  1903.)  No 
opinion.  Motion  for  reargnment  denied,  with 
$10  costs.    See  176  N.  Y. ,  ubi  supra. 


ACKERMAN  v.  TRUE.  (Court  of  Appeals 
of  New  York.  Oct  13, 1903.)  No  opinion.  Mo- 
tion for  reargument  denied,  with  SIO  costs. 
See  176  N.  Y.  353,  67  N.  E.  629. 


ARKENBURQH,  Appellant  ▼.  LITTLE, 
Respondent,  et  al.  (Court  of  Appeals  of  New 
York.  Oct  13,  1903.)  Charles  Edward  South- 
er, for  appellant  Frank  W.  Arnold,  for  re- 
spondent. 

PER  CURIAM.  Judgment  (49  App.  Div. 
636,  64  N.  Y.  Supp.  742)  affirmed,  with  costs. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  VANN,  CULLEN,  and  WER- 
NER, JJ.,  concur. 


BECKER  et  al..  Appellants,  v.  KRANK  et 
al..  Respondents.  (Court  of  Appeals  of  New 
York.  Oct  6,  1903J  John  A.  Delehanty,  for 
appellants.  R.  J.  Cooper  and  Frank  Cooper, 
for  respondents. 

PER  CURIAM.  Judgment  (75  App.  Div. 
191.  77  N.  Y.  Supp.  665)  affirmed,  and  judgment 
absolute  ordered  for  defendants,  on  the  stipula- 
tion, with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and 
VANN,  Jj.,  concur. 


BIRRELL.  Respondent  v.  NEW  YORK  & 
H.  R.  CO.  et  al..  Appellants.  (Court  of  Appeals 
of  New  York.  Oct.  IS,  1903.)  No  opinion.  Mo- 
tion to  amend  remittitur  (see  173  N.  Y.  644.  66 
N.  E.  1105)  granted,  without  costs,  and  remit- 


titur.amended  by  adding  thereto:  "That  in  said 
suit  or  action  there  was  drawn  in  question  tbe 
validity  of  chapter  339  of  the  Laws  of  1892, 
and  the  acts  amendatory  thereof,  and  of  the 
authority  exeidsed  thereunder,  on  the  ground 
of  their  being  repugnant  to  the  Constitution  of 
the  United  States,  and  particularly  to  section  1 
of  article  14,  and  tbe  amendments  thereto,  and 
of  section  10  of  ai-ticle  1  thereof,  and  thereupon 
tbe  decision  of  this  Court  of  Appeals  was  and 
is  in  favor  of  the  validity  of  said  statute  and 
of  the  authority  exercised  thereunder." 


BOARD  OP  EDUCATION  OF  UNION 
FREE  SCHOOL  DIST.  NO.  C  OF  TOWN  OF 
COUTLANDT,  Appellant,  v.  BOARD  OF  ED- 
UCATION oSB"  UNION  FREE  SCHOOL 
DIST.  NO.  7  OP  TOWN  OF  CORTLANDT, 
Respondent.  (Court  of  Appeals  of  New  York. 
Oct.  13,  1903.)  Motion  to  dismiss  an  appeal 
from  an  order  of  the  Appellate  Division  of  the 
Supreme  Court  in  the  Second  Judicial  Depart- 
ment (76  App,  Div.  355,  78  N.  Y.  Supp.  522). 
entered  November  14,  1902,  which  reversed  an 
order  of  Special  Term  overruling  a  demurrer  to 
the  complaint.  The  motion  was  made  upon  the 
ground  that  the  Court  of  Appeals  had  no  Jn- 
risdiction  to  entertain  the  appeal.  D.  S.  Her- 
rick,  for  the  motion.  Elbert  P.  James,  opposed. 
No  opinion.    Motion  denied,  with  $10  costs. 


BOYD.  Appellant  v.  NEW  YORK  SEOC- 
RITY  &  TRUST  CO.  et  al..  Respondents. 
(Court  of  Appeals  of  New  York.  Oct  13,  1903.) 
Motion  to  dismiss  an  appeal  from  a  judgment 
of  the  Appellate  Division  of  the  Supreme  Court 
in  the  First  Judicial  Department  (85  App.  Div. 
581,  83  N.  Y.  Supp.  539),  entered  August  4, 
1903,  affirming  a  judgment  in  favor  of  defend- 
ants entered  upon  a  decision  of  the  court  on 
trial  at  Special  Term.  The  motion  was  made- 
upon  the  grounds  that  the  judgment  appealed 
from  was  not  appealable  of  right  to  the  Court: 
of  Appeals,  and  that  permission  to  appeal  had 
not  been  granted,  nor  had  the  Appellate  Divi- 
sion certified  that  a  question  of  law  was  in- 
volved which  ought  to  be  reviewed.  James  F. 
O'Beirue,  for  the  motion.  Lewis  Johnston,  op- 
posed. No  opinion.  Motion  denied,  with  $lO 
costs. 


BOYD    T.    NEW    YORK    SECURITY    tc 

TRUST  CO.  et  al.  (Court  of  Appeals  of  New 
York.  Dec.  1,  19030  Edward  W.  S.  John- 
ston, for  appellant.  Lyman  E.  Warren,  for  re- 
spondents. 

PER  CURIAM.  Judgment  (85  App.  Div. 
581,  83  N.  Y.  Supp.  539)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  BARTLETT, 
HAIGHT,  VANN,  CULLEN,  and  WERNER, 
JJ.,  concur. 


BRANDBGBB,  Respondent,  ▼.  METROPOL- 
ITAN LIFE  INS.  CO.,  Appellant.  (Court  of 
Appeals  of  New  York.  Nov.  10,  1903.)  J.  W. 
Rayhill,  for  appellant.  P.  Q.  Fincke,  for  re- 
spondent. 

PER  CURIAM.  Judgment  (78  App.  Div. 
629,  79  N.  Y.  Supp.  1126)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  CULLEN,  and  WER- 
NER, JJ.,  concur. 


BROOKLYN  TEACHERS'  ASS'N  et  al.,^ 
Respondents,  v.  BOARD  OP  EDUCATION 
OF  CITY  OF  NEW  YORK  et  al..  Appellants. 
(Court  of  Appeals  of  New  York.  Oct.  27, 1901.) 
George  L.  Rives.  Corp.  Counsel  (James  Mc- 
Keen  and  Walter  S.  Brewster,  of  counsel),  for 
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appellants.  Ira  Leo  Bamberger,  for  respond- 
ents. 

PER  CURIAM.  Order  (85  App.  Div.  47,  83 
N.  Y.  Siipp.  1)  affirmed,  with  costs. 

PARKER,  0.  J.,  and  O'BRIEN,  BART- 
LEXT.  MARTIN,  VANN,  CULLBN,  and 
WERNER,  JJ.,  concur. 


BROTT  et  al.  v.  DAVIDSON  et  aL  (Court 
ot  Appeals  of  New  York.  Not.  24,  1903.)  H. 
D.  Bailey,  for  appellant.  J.  W.  Atkinson,  for 
respondents. 

PER  CURIAM.  Appeal  (87  App.  Div.  29, 
83  N.  Y.  Supp.  1075)  dismissed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEJN,  BART- 
LETT,  HAIGHT,  VANN,  OULLBN,  and 
WERNER,  JJ.,  concur. 


BROWN  et  al.,  Appellanta,  r.  CITY  OF 
NEW  YORK  et  al..  Respondents.  (Court  ot 
Appeals  of  New  York.  Oct.  80,  1903.)  L. 
Latlin  Kellogg  and  Alfred  C.  Pett6,  for  appel- 
lants. George  L.  Rives,  Corp.  Counsel  (Tlieo- 
dore  Connoly,  of  counsel),  for  respondents. 

PER  CURIAM.  Judgment  (78  App.  Div. 
561,  79  N.  Y.  Supp.  943)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  HAIGHT, 
MARTIN,  VANN,  CULLEN,  and  WERNER, 
JJ.,  concur. 


CENTRAL  TRUST.  00.  OF  NEW  YORK, 
Respondent,  v.  NEW  YORK  &  W.  WATER 
CO.  et  al.,  Appellants.  (Court  of  Appeals  of 
New  York.  Oct  6,  1903.)  William  L.  Snyder, 
Arthur  J.  Baldwin,  Leonard  D.  Baldwin,  and 
Henry  L.  Rupert,  for  appellants.  Arthur  H. 
Van  Brunt,  for  respondent. 

PER  CURIAM.  Judgment  (68  App.  DiT. 
■640,  74  N.  Y.  Supp.  135)  affirmed,  with  costs.   ' 

PARKER.  C.  J.,  and  O'BRIEN,  BART- 
LETT,  VANN,  CULLEN,  and  WERNER, 
JJ.,  concnr.    MARTIN,  J.,  absent. 


CITY  OF  BUFFALO.  Appellant,  t.  DELA- 
WARE, L.  &  W.  R.  CO.,  Respondent  (Court 
of  Appeals  of  New  York.  Nov.  17,  1903.) 
•  Motion  to  withdraw  part  of  appeal  from  judg- 
ment of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Fourth  Judicial  Department  (68 
App.  Div.  488,  74  N.  Y.  Supp,  343),  entered 
February  19,  1902,  which  affirmed  so  much  of 
a  judgment  of  the  court  on  trial  at  an  Equity 
Term  as  was  in  favor  of  the  defendant,  and 
reversed  so  much  of  said  judgment  as  was  in 
favor  of  plaintiff,  and  granted  a  new  trial. 
The  motion  was  made  upon  the  ground  that 
the  appeal  from  that  part  of  the  judgment  re- 
versing on  the  law  and  the  facts  and  granting 
a  new  trial  was  taken  inadvertently,  plaintiff's 
counsel  not  having  in  mind  the  provision  of  law 
tliat  the  Court  of  Appeals  has  no  jurisdiction 
to  review  where  disputed  questions  of  law  are 
involved.  Charles  L.  Feldman,  Corp.  Counsel 
(Ekiward  L.  Jung,  of  counsel),  for  the  motion. 
John  6.  Milburn,  opposed.  No  opinion.  Mo- 
tion granted,  upon  payment  of  $150,  and  the 
ai'gument  of  the  appeal  remaining  in  this  court 
is  set  down  for  the  third  Monday  of  January 
next 


CITY  OP  NEW  YORK,  Respondent,  v.  Mc- 
CALDIN  BROS.  CO.,  Appellant.  (Court  of 
Appeals  of  New  York.  Nov.  10,  1903.)  Wil- 
liam L.  Turner  and  Frank  D.  Arthur,  for  ap- 
pellant. George  L.  Rives,  Corp.  Counsel  (Theo- 
dore Connoly,  Martin  Saxe,  and  Henry  M. 
Powell,  of  connael',  for  respondent. 

PER  CURIAM.  Order  (81  App.  Div.  622, 
SI  N.  X.  Supp.  419)  affirmed  on  opinion  below. 


and  judgment  absolute  ordered  for  plaintiff  on 
the  stipulation,  with  costs. 

PARKER,  0.  J.,  and  GRAY,  HAIGHT, 
MARTIN,  VANN,  CULLBN,  and  WERNER, 
JJ.,  concur. 


CLINTON  et  al.,  Respondents,  v.  BOECKBL, 
CHty  Treasurer,  Appellant.  (Court  of  Appeals 
of  New  York.  Oct.  27,  1903.)  Percy  S.  Lans- 
downe  and  Charles  L.  Feldman,  for  appellant. 
Ulysses  S.  Thomas,  for  respondents. 

PER  CURIAM.  Order  (79  App.  Div.  645, 
80  N.  Y.  Supp.  1132)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  VANN,  CULLBN,  and 
WERNER,  JJ.,  concnr. 


CONNORS,  Respondent,  v.  NOONE,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Nov. 
10,  1903.)  Kilby  &  Norris,  for  appellant. 
John  N.  Carlisle,  for  respondent. 

PER  CURIAM.  Judgment  (84  App.  Div. 
632,  82  N.  Y.  Supp.  1097)  affirmed,  wfth  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  CULLEN,  and  WER- 
NER, JJ.,  concur. 


lu  re  CRUIKSHANK.  (Court  of  Appeals  of 
New  York.  Oct.  27,  1903.)  George  C.  Case, 
for  appellant.    Hugo  Hirsh,  for  respondent. 

PER  CURIAM.  Order  (82  App.  Div.  646, 
81  N.  Y.  Supp.  1122)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  VANN,  CULLJEN,  and 
WERNER,  JJ.,  concur. 


DICKBSCHEID,  Appellant,  v.  BETZ,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Dec.  1,  1903.)  Theodore  H.  Lord  and  Am- 
brose F.  McCabe,  for  appellant.  Abram  I.  El- 
kus,  James  C.  McEachen,  and  Carlisle  J.  Glea- 
Bon,  for  respondent. 

PER  CURIAM.  Judgment  (80  App.  Div.  8, 
80  N.  Y.  Supp.  175)  affirmed,  with  costs. 

BARTLETT,  HAIGHT,  CULLEN,  and 
WERNER,  JJ.,  concur.  PARKER,  C.  J.,  and 
O'BRIEN,  J.,  dissent.    VANN,  J.,  not  voting. 

DR.  DADIBRIAN  &  SONS  CO.,  Respond- 
ent, V.  HAUENSTBIN,  Appellant.  (Court  of 
Appeals  of  New  York.  Oct.  13,  1903.)  No 
opinion.  Motion  for  reargument  denied,  with 
?10  costs.    See  176  N.  Y.  522,  67  N.  E.  l081. 


PUNLOP,  Appellant,  v.  JAMES,  Respond- 
ent, et  al.  (Court  of  Appeals  of  New  York. 
April  28,  1903.)  O.  J.  Wells,  for  appellant. 
.Tohn  P.  Everett,  J.  Van  Vechten  Olcott,  and 
Albert  R.  Lesinsky,  for  respondent. 

PER  CURIAM.  Judgment  (70  App.  Div. 
615,  75  N.  Y.  Supp.  78)  affirmed,  with  costs, 
on  opinion  below. 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN, 
MARTIN,  VANN,  CULLEN,  and  WERNER, 
JJ.,  concur. 


ECKERSON,  AppeUant,  T.  CITY  OF  NEW 
YORK,  Respondent.  (Court  of  Appeals  of 
New  York.  Dec.  1,  1903.)  George  F.  Lang- 
bein  and  William  J.  Walsh,  for  appellant. 
George  L.  Rives,  Corp.  Counsel  (Theodore 
Connoly  and  Edward  J.  McGuire,  of  counsel), 
for  respondent. 

PER  CURIAM.  Order  (80  App.  Div.  12,  80 
N.  Y.  Supp.  168)  affirmed,  and  judgment  ab- 
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lolute  ordered  tor  defendant  ou  the  stipulation, 
with  costs,  on  opinion  below. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


In  re  ELIAS'  ESTATE.  (Court  of  Appeals 
of  New  York.  Oct  6,  1903^  Franklin 
Bien,  for  appellants.  Frederick  B.  Woodruff, 
William  N.  Cohen,  Porte  V.  Ransom,  and 
Frank  W.  Arnold,  for  respondents. 

PER  CURIAM.  Appeal  (60  App.  Dir.  630, 
70  N.  Y.  Supp.  1138)  dismissed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT,  VANN,  CULLEN,  and  WERNER, 
Jj,,  concur.    MARTIN,  J.,  absent. 


EPISCOPO  V.  MAYOR.  ETC..  OF  CITY 
OF  NEW  YORK  et  al.  (Court  of  Appeals  of 
New  York.  Oct.  30,  1903.)  George  L.  Rives, 
Corp.  Counsel  (Theodore  Connoly  and  Terence 
Farley,  of  counsel),  for  appellant  Gilbert  Ray 
Hawes,  for  respondent  Episcopo.  L.  Laflin 
Kellogg,  Alfred  0.  Pett6,  Charles  W.  Dayton, 
F.  E.  M.  Buliowa,  J.  Woolsey  Shepard,  R.  A. 
Stacpoole,  and  Austin  E.  Pressinger,  for  other 
respondents. 

PER  CURIAM.  Judgment  (80  App.  DIt. 
627,  80  N.  Y.  Supp.  1134)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  HAIGHT, 
MARTIN,  VANN,  OULLEN,  and  WERNER, 
JJ.,  concur. 


EPISCOPO  T.  MAYOR,  ETC..  OF  CITY 
OP  NEW  YORK  et  al.  (Court  of  Appeals  of 
New  York.  Nov.  17,  1903.)  No  opinion.  Mo- 
tion to  amend  remittitur  (see  176  N.  Y.  — , 
ubi  supra)  granted,  and  remittitur  amend- 
ed, so  as  to  allow  costs  to  attorneys  who 
separately  appeared  and  filed  briefs  In  this 
court 


In  re  FERRIS.  (Court  of  Appeals  of  New 
York.  Nov.  24,  1903.)  George  H.  Fletcher, 
for  appellant.  Milton  A.  Fowler  and  Irving 
Washburn,  for  respondent. 

PER  CURIAM.  Order  (86  App.  Div.  559. 
84  N.  Y.  Supp.  15)  afflrmed,  with  costs  and 
question  certified  answered  in  the  affirmative. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT.  HAIGHT,  VANN,  CULLEN  and 
WERNER,  JJ.,  concur. 


In  re  GAWNB.  (Court  of  Appeals  of  New 
York.  Nov.  17,  1903.)  Henry  A.  Forster,  for 
appellant.    Albert  R.  Moore,  for  respondent. 

PER  CURIAM.  Order  (82  App.  Div.  374, 
81  N.  Y.  Supp.  861)  affirmed,  with  costs,  on 
opinion  below. 

PARKER.  C.  J.,  and  GRAY,  HAIGHT, 
MARTIN,  CULLEN,  and  WEkNER,  JJ., 
concur. 

O'BRIEN,  J.  (dissenting).  This  proceeding 
was  for  a  judicial  settlement  and  accounting 
of  the  executor  of  the  will  of  Ellen  O'Reilly, 
who  died  in  July,  1900,  leaving  a  will.  The 
only  question  involved  is  the  meaning  and  con- 
struction to  be  given  to  the  third  clause  of  the 
will.  All  the  estate  was  bequeathed  to  the 
executors,  iu  trust,  to  pay  the  income  of  her 
husband  during  his  life,  and  then  disposed  of 
by  the  third  clause,  as  follows:  "Third.  It  is 
my  will,  and  I  hereby  direct,  that  upon  the 
death  of  my  said  husband,  James  O'Reilly,  my 
surviving  executor  shall  divide  the  principal  sum 
of  mv  estate  amoiiK  my  sons,  .Tames  T.  O'Upilly, 
William  F.  O'Reilly,  Edward  A.  O'Ri-illy. 
and   my   adopted   sous,   William   O'Reilly  aud 


Franklyn  O'Reilly,  children  of  Franklyu  Fletch- 
er, and  legally  adopted  by  my  husband  and  my- 
self, in  manner  following,  that  is  to  say :  To 
my  son  James  T.  O'Reilly,  one  equal  one-fifth 
part :  to  my  son  William  F.  O'Reilly,  one  equal 
one-fifth  part  in  trust  for  his  wife,  Sarah  A. 
O'Reilly;  to  my  son  Edward  A.  O'Reilly,  one 
equal  one-fifth  part  in  trust  for  his  wife,  Mary 
E.  O'Reilly ;  to  my  adopted  son  William  O'Reil- 
ly, one  equal  one-fifth  part;  and  to  my  adopted 
son  Franklyn  O'Reilly,  one  equal  one-fifth 
part."  This  appeal  involves  only  the  share  of 
the  son  Edward  A  O'Reilly,  and  the  question  is 
whether  it  should  be  distributed  to  him,  as 
legatee  absolutely,  or  to  his  wife.  The  surro- 
gate held  that  he  was  entitled  to  it  as  legatee 
absolutely  under  the  will,  but  the  learned  Ap- 
pellate Division  reversed  the  decree  and  award- 
ed the  share  to  the  wife,  and  the  husband  ap- 
peals. If  the  clause  of  the  will  in  que.>ition 
creates  a  trust  in  the  husband  in  favor  of  the 
wife  that  the  courts  are  competent  to  enforce, 
then  the  husband  would  take  the  share  as 
trustee,  and  not  the  wife  as  legatee.  If,  on 
the  other  hand,  there  was  no  trust,  but  an  ab- 
solute gift  of  the  remainder,  the  question  is, 
to  whom  was  the  gift  made  by  the  terms  of  the 
will?  whether  the  husband  or  the  wife.  There 
are  no  words  of  absolute  gift  to  the  wife,  but 
there  are  words  of  absolute  gift  to  the  hus- 
band. The  testatrix  directed  that  the  remain- 
der be  "divided  among  my  sons,"  naming  the 
contestant  as  one  of  them,  there  being  five  iu 
all.  She  directed  that  one  equal  one-fifth  part  be 
divided  to  the  son  Edward  A.  O'Reilly  in  trust 
for  his  wife,  and  it  is  said  that  these  latter 
words  destroy  the  absolute  character  of  the 
gift  to  the  husband  and  convert  it  into  an  ab- 
solute gift  to  the  wife.  If  I  understand  a  re- 
cent decision  of  this  court,  there  was  a  good 
trust  ill  this  case  created  in  the  husband  for 
the  benefit  of  the  wife.  Collister  v.  Fassitt. 
103  N.  Y.  281,  57  N.  E.  490,  79  Am.  St.  Rep. 
686.  I  am  unable  to  perceive  any  distinction 
betweeu  that  case  and  the  one  at  bar.  In  the 
present  case  the  language,  which  is  added  to 
words  of  absolute  gift,  is  much  clearer  and 
more  satisfactory  than  in  the  case  cited,  and 
if  there  is  a  trust  the  share  should  go  to  the 
husband  as  trustee,  and  not  to  the  wife  as  a 
beueficiary  of  a  void  trust.  Section  73  of  the 
real  property  law  (Laws  1896,  p.  570,  c.  547, 
in  regard  to  certain  trusts  of  real  property, 
has  no  application  to  trusts  of  personal  prop- 
erty. Holmes  v.  Mead,  52  N.  Y.  332;  Matter 
of  Carpenter,  131  N.  Y.  88,  29  N.  B.  1005.  In 
my  opinion,  this  clause  of  the  will  should  be 
construed  as  an  absolute  bequest  of  one-fifth 
of  the  remainder  to  the  husband,  and  so  the 
surrogate  held.  The  case  is  one  in  which  there 
are  clear  words  of  absolute  gift  to  the  husband, 
and  their  legal  effect  is  not  changed  by  the 
subsequent  words  In  regard  to  a  trust,  which 
have  no  legal  force  or  effect,  since  it  is  ad- 
mitted that  they  create  no  trust  or  estate  what- 
ever, and  the  clause  must,  therefore,  be  con- 
strued in  the  same  way  as  if  these  words  were 
not  used  at  all.  It  is  the  case  of  an  absolute 
gift,  followed  by  qualifying,  directory,  or  preca- 
tory words,  which  are  wholly  ineffectual  in 
law,  and  in  this  state  have  always  been  re- 
jected in  the  construction  of  wills.  A  brief 
reference  to  some  of  the  cases  will  show  how 
consistently  the  rule  has  been  followed  in  this 
state.  In  Foose  v.  Whitmore.  82  N.  Y.  405. 
37  Am.  Rep.  572,  the  provision  of  the  will 
was:  "I  •  •  •  give  and  bequeath  all  my 
property,  real  and  personal,  to  my  beloved 
wife,  Mary,  only  requesting  her,  at  the  close 
of  her  life,  to  make  such  disposition  of  ths 
I  same  among  my  children  and  grandchildren  as 
shall  seem  to  her  good."  It  was  held  that  the 
I  gift  to  the  wife  was  absolute,  that  the  pon- 
I  eluding  words  amounted  to  a  mere  sugge.<<lioD, 
I  and  did  not  create  a  trust  or  auv  charge  upon 
I  the  estate.  In  Clarke  v.  Leupp,  88  N.  Y.  2:^ 
'■  the   testator  declared  that   he  deemed   it  his 
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daty  to  make  a  will  for  the  benefit  and  protec- 
tion of  his  wife  and  two  children,  and  then 
proceeded  as  follows:  "I  do  therefore  make 
this,  my  last  will  and  testament,  giving  and 
bequeathing  to  my  wife  Caroline  all  my  prop- 
erty, real  and  personal,  *  •  •  and  do  ap- 
point my  wife  *  •  •  my  true  and  lawful  at- 
torney and  sole  executrix  of  this  my  will,  to 
take  charge  of  my  property  after  my  death, 
and  retain  or  dispose  of  the  same  for  the  bene- 
fit of  herself  and  children  above  named."  It 
was  held  that  the  wife  took  an  absolute  title 
to  all  of  the  testator's  estate,  that  it  was  not 
intended  by  the  words  succeeding  to  limit  or 
cut  down  the  absolute  gift,  and  that  there 
was  no  trust  created.  In  Lawrence  v.  Cooke, 
104  N.  Y.  632,  11  N.  E.  144,  after  a  gift  of  the 
residuary  estate  to  the  testator's  daughter  and 
her  heirs  and  assigns,  forever,  the  following 
words  were  added:  "I  commit  my  granddaugh- 
ter *  *  *  to  the  charge  and  guardianship 
of  my  daughter.  *  *  *  I  enjoin  upon  her  to 
make  such  provision  for  said  grandchild  out 
of  my  residuary  estate  *  '*  '*  in  such  man- 
ner, at  such  times,  and  in  such  amounts  as  she 
may  judge  to  be  expedient  and  conducive  to 
the  welfare  of  said  grandchild,  and  her  own 
sense  of  justice  and  Christian  duty  shall  dic- 
tate." It  was  held  that  no  trust  was  created, 
nor  any  charge  upon  the  property  given  by  the 
will  to  the  daughter;  that  the  legatee  took  an 
absolute  gift  and  the  provision  made  for  the 
granddaughter  was  left  wholly  to  her  discre- 
tion as  to  the  amount  and  manner,  as  well  as 
the  time  it  should  be  made;  and  that  this  dis- 
cretion could  not  be  interfered  with  by  the 
court.  In  Matter  of  Gardner,  140  N.  Y.  122, 
35  N.  B.  430,  the  testator  gave  his  residuary 
estate  to  his  wife,  to  have  and  to  hold  the 
same  to  her  and  her  as^gnee,  forever,  pro- 
Tided,  however,  that,  if  any  part  of  it  should 
remain  unexpended  or  undisposed  of  at  her 
death,  this  he  gave  to  his  sou,  his  heirs  and 
assigns.  He  then  stated  that  it  was  his  de- 
sire that  his  wife  should  not  dispose  of  any  of 
the  estate  by  will  in  such  way  that  what  might 
remain  at  her  death  would  go  out  of  his  own 
family  and  blood  relations.  The  testator  had 
one  child,  a  son  by  a  former  wife.  The  widow 
died,  leaving  a  will  which  disposed  of  so  much 
of  the  residuary  estate  as  remained  at  her 
death,  giving  a  large  portion  thereof  to  the 
son,  and  also  one-fourth  of  her  residuary  es- 
tate, after  the  expiration  of  a  life  estate  there- 
in of  another  fourth,  to  a  sister  of  her  hus- 
band. It  was  held  that  the  estate  of  the  wife 
was  not  limited  or  qualified  by  the  concluding 
paragraph,  expressing  the  testator's  expecta- 
tion and  desire.  In  Clay  v.  Wood,  153  N.  Y. 
134.  47  N.  B.  274,  the  testator  gave  certain 
real  and  personal  property  to  his  wife,  to  have 
and  to  hold,  unto  her  and  her  heirs,  executors, 
administrators,  and  assigns,  forever,  with  lega- 
cies to  others,  which  were  declared  not  to  be 
a  charge  upon  the  property  given  to  the  wife. 
He  then  gave  all  the  residue  of  the  estate  to 
the  wife,  and  to  her  heirs,  executors,  adminis- 
trators, and  assigns,  forever,  followed  by  these 
words:  "And  it  is  my  request  that  my  said 
wife  do  sustain,  provide  for,  and  educate  Lu- 
cretia,  the  daughter  of  my  said  adopted  daugh- 
ter Josephine.  And  it  is  my  further  desire  and 
request  that  my  wife  do  make  the  said  La- 
cretia,  Josephine,  and  my  nephews  and  nieces, 
the  children  of  my  brothers,  C.  and  G.,  joint 
heirs  after  her  death  in  the  said  estate  which 
b^  this  will  I  have  bequeathed  to  my  said 
wife."  It  was  held  that  the  testator  intended 
an  absolute  gift  to  the  wife,  except  the  lega- 
cies to  others,  with  an  absolute  right  of  dispo- 
sition, and  that  such  gift  was  not  qualified  by 
the  subsequent  precatory  clause,  and  that, 
hence,  no  trust  or  power  in  trust  in  favor  of 
tlie  persons  mentioned  in  that  clause  was  cre- 
ated thereby.  In  the  case  at  bar  the  words 
in  regard  to  a  trust,  following  words  of  abso- 
lute gift  to  the  husband,  amount  to  no  more 


than  the  expression  of  a  desire  or  a  wish  on 
the  part  of  the  testatrix  that  the  gift  was  to 
be  enjoyed  by  the  wife  as  well  as  the  hus- 
band. It  is  a  familiar  rule  that  a  will  should 
he  construed,  whenever  possible,  in  such  a  way 
as  to  vest  the  estate  in  the  testator's  children, 
or  in  persons  of  his  own  blood.  Applying  that 
rule,  and  the  other  considerations  referred  to 
above  to  this  case,  it  is  dilUcult  to  conclude 
that  the  intention  of  the  testatrix  was  to  pass 
over  the  claims  of  one  of  her  own  children, 
leaving  him  nothing  whatever,  and  to  vest  one- 
fifth  of  the  estate  in  his  wife,  who  was  not  of 
her  own  blood.  The  more  reasonable  construc- 
tion is  that  the  mother  intended,  as  her  words 
fairly  imply,  to  make  an  absolute  gift  to  her 
son,  in  which  the  wife  should  be  recognized  or 
benefited.  No  trust  having  been  created  in  her 
favor,  the  words  used  in  that  respect  must  be 
regarded  as  ineffectual  and  precatory,  having 
no  force  or  effect  in  the  disposition  of  the  re- 
mainder. I  think  the  order  of  the  Appellate 
Division  should  be  reversed,  and  the  decree  6f 
the  surrogate  affirmed,  with  costs  to  both  par- 
ties to  this  appeal,  payable  out  of  the  estate. 


In   re    GEORGE    B.    WRAY    DRUG    CO. 

(No.  1.)  (Court  of  Appeals  of  New  York.  Oct. 
13,  1903.)  Motion  to  dismiss  an  appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
Court  in  the  Second  Judicial  Department  (82 
App.  DiT.  645,  81  N.  Y.  Supp.  1126),  entered 
May  1,  1903.  which  affirmed  an  order  of  Spe- 
cial Term  denying  a  motion  to  set  aside  a  final 
order  dissolving  the  George  B.  Wray  Drug 
Company.  The  motion  was  made  open  the 
grounds  that  the  order  appealed  from  was  not 
a  final  order  in  a  special  proceeding,  that  per- 
mission to  appeal  therefrom  had  not  been  grant- 
ed, nor  had  the  Appellate  Division  certified 
that  any  question  was  involved  which  ought  to 
be  reviewed  by  the  Court  of  Appeals.  Ralph 
B.  Prime,  Jr..  for  the  motion.  Waldo  G. 
Morse,  opposed.  No  opinion.  Motion  denied, 
with  $10  costs. 


In    re    GEORGE    B.    WRAY    DRUG    CO. 

(No.  2.)    (Court  of  Appeals  of  New  York.    Oct. 
13,  1903.)    Motion  to  dismiss  an  appeal  from  an 
order  of  the  Appellate  Division  of  the  Supreme 
I  Court  in  the  Second  Judicial  Department  (83 
App.  Div.  634,  81  N.  Y.  Supp.  1126),  entered 
I  April  24,  1903,  which  affirmed  an  order  of  Spe- 
!  cial    Term    denying    a   motion   to    compel   the 
I  clerk  of  Westchester  county  to  certify  appei- 
'  hints'  papers  on  appeal.    The  motion  was  madt; 
I   upon  the  grounds  that  the  order  appealed  from 
i   was  not  a  final  order  in  a  sperial   proceeding, 
i  that  no  allowance  of  the  appeal  had  boen  grant- 
;  ed,  nor  had  the  Appellate  Division  certified  that 
any  question  was  involved  which  ought  to  be 
\  determined  by  the  Court  of  Appeals.    Ralnh  E, 
Prime.  ,Ir..  for  the  motion.     Waldo  G.  Morse, 
opposed.    No  opinion.    Motion  granted,  and  ap- 
I  peal  dismissed,  with  costs  and  $10  costs  of  mo- 
tion. 


In    re    GEORGE    B.    WRAY    DRUG    CO. 

(Court  of  Appeals  of  New  York.  Nov.  24, 
1903.)  Waldo  G.  Morse,  for  appellants.  Ralph 
Earl  Prime.  Jr.,  for  respondent. 

PER  CURIAM.  Order  (83  App.  Dlv.  634, 
81  N.  Y.  Supp.  1126)  affirmed,  with  costs. 

PARKER,  O.  J.,  and  O'BRIEN.  BART- 
I.ETT.  HAIGHT.  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


In  re  GIBBES'  ESTATE.  (Court  of  Ap- 
peals of  New  York.  Oct  27, 1903.)  Bertram  h. 
Kraus  and  Henry  B.  Wesselmau,  for  appellant. 
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Richard  Reid  Rogers  and  James  F.  Horan,  tor 
respondents. 

PER  CrURIAM.  Order  (84  App.  Div.  510, 
83  N.  Y.  Supp.  53)  affirmed,  with  costa. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  VANN,  GULLEN,  and 
WERNER,  JJ.,  concur. 


GLENNON,  Appellant,  v.  ERIE  R.  CO.,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Oct.  13,  1903.)  Motion  to  withdraw  an  appeal 
from  a  judgmeut  of  the  Appellate  Division  of 
the  Supreme  Court  in  the  Second  Judicial  De- 

§artment  (86  App.  Div.  397,  83  N.  Y.  Supp. 
75),  entered  August  3,  1903,  which  affirmed  a 
judgment  of  the  court  at  a  Trial  Term  dis- 
missing the  complaint  after  the  rendition  by 
the  jury  of  a  verdict  in  favor  of  plaintifF  and 
an  order  denying  a  motion  for  a  new  trial.  The 
motion  was  made  upon  the  ground  that  the  ap- 
peal was  not  properly  taken.  Robert  H.  Bar- 
nett,  for  the  motion.  Albert  Hessberg,  opposed. 
No  opinion.  Motion  granted,  upon  payment  of 
costs. 


QOLDBERO  ▼.  JACOCKS  et  al.  (Oonrt  of 
Appeals  of  New  York.  Oct.  27,  1903.)  Alex- 
ander Lehman  and  Ambrose  Q.  Todd,  for  ap- 
pellant.'   C.  F.  Goddard,  for  respondent. 

PER  CURIAM.  Order  (86  App.  Div.  626,  83 
N.  Y.  Supp.  1106)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT.  MARTIN,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


In  re  HATCH.  (Court  of  Appeals  of  New 
York.  Not.  10,  1903.)  Clarence  W.  McKay, 
for  appellant.  Hiram  R.  Wood,  William  A. 
Sutherland,  and  H.  B.  Hallock,  for  respondents. 

PER  CURIAM.  Order  (75  App.  Div.  609, 
77  N.  Y.  Supp.  1128)  affirmed,  with  costs  to  re- 
spondents against  appellant  personally. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  CULLEN,  and  WER- 
NER, JJ.,  concur. 


In  re  HOLMES.  (Court  of  Appeals  of  New 
York.  Nov.  24,  1903.)  Edmund  B.  Jenks,  for 
appellant.  Nelson  P.  Bonney  and  E.  E.  Mel- 
Ion,  for  respondents. 

PER  CURIAM.  Order  (79  App.  Div.  264,  79 
N.  Y.  Supp.  592)  affirmed,  with  costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J.,  absent. 


In  re  HOLMES*  ESTATE.  (Court  of  Ap- 
peals of  New  York.  Nov.  24,  1903.)  Edmund 
B.  Jeuks,  for  appellant.  Nelson  P.  Bonney  and 
E.  E.  Mellon,  for  respondents. 

PER  CJURIAM.  Order  (79  App.  Div.  267, 
79  N.  Y.  Supp.  687)   affirmed,  with  costs. 

O'BRIEN,  BARTLETT,  HAIGHT,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, O.  J.,  absent 


In  re  HOWE'S  ESTATE.  (Court  of  Ap- 
peals of  New  York.  Oct.  27,  1903.)  Robert 
B.  Bach,  for  appellant  C.  W.  West,  for  re- 
spondents. 

PER  CURIAM.  Order  (86  App.  Div.  286,  83 
N.  Y.  Supp.  825)  affirmed,  with  costs,  on  opin- 
ion below. 

O'BRIEN,  BARTLETT.  MARTIN,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C  J.,  not  sitting. 


HUGHES,  Appellant  ▼.  MAYOR,  etc..  OF 
CITY  OF  NEW  YORK,  Respondent.  (Court 
of  Appeals  of  New  York.  Nov.  10,  1903.)  L. 
Laflin  Kellogg  and  Alfred  C.  Pette,  for  appel- 
lant. George  L.  Rives,  Corp.  Counsel  (Theo- 
dore Connoly  and  Chase  Mellen,  of  couoael). 
for  respondent. 

PER  CURIAM.  Judgment  (84  App.  XMr. 
347,  82  N.  Y.  Supp.  905)  affirmed,  with  costs, 
on  opinion  below. 

PARKER,  O.  J.,  and  GRAY.  HAIGHT. 
MARTIN.  VANN,  OULLEN,  and  WERNER. 
JJ.,  concur. 


JOSEPH,  Appellant  v.  RAFF,  Respondent 
(Court  of  Appeals  of  New  York.  Dec.  1,  1903.( 
Judson  S.  Landon,  George  Edwin  Joseph,  Wil- 
liam L.  Cahn,  and  Wilson  B.  Brice,  for  appel- 
lant William  B.  Ellison,  Walter  L.  McCorkle, 
and  Arnold  L.  Davis,  for  respondent 

PER  CURIAM.  Order '(82  App.  Div.  47.  81 
N.  Y.  Supp.  546)  affirmed,  and  judgment  ab- 
solute ordered  for  defendant,  on  the  stipulation, 
with  costs. 

GRAY,  BARTLETT,  HAIGHT,  VANN, 
CULLEN  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J.,  absent 


KEIRNS,  Respondent  v.  NEW  YORK  & 
H.  R.  CO.,  et  al.,  Appellants.  (Court  of  Ap- 
peals of  New  York.  Oct.  13,  1903.)  No  opin- 
ion. Motion  to  amend  remittitur  (see  173  N. 
Y.  642,  66  N.  B.  1110)  granted,  without  costs.- 
aud  remittitur  amended  by  adding  thereto: 
"That  in  said  suit  or  action  there  was  drawn 
in  question  the  validity  of  chapter  339  of  the 
Laws  of  1892,  and  the  acts  amendatory  there- 
of, and  of  the  authority  exercised  tiiierennder, 
on  the  ground  of  their  being  repugnant  to  the 
Constitution  of  the  United  States,  and  pai^ 
ticularly  to  section  1  of  article  14  and  the 
amendments  thereto,. and  of  section  10  of  article 
1  thereof,  and  thereupon  the  decision  of  this 
Court  of  Appeals  was  and  is  in  favor  of  the 
validity  of  said  statute  and  of  the  autliority 
exercised  thereunder." 


LAFFERTY,  Respondent  ▼.  THIRD  AVE. 
R.  CO.,  Appellant.  (Court  of  Appeals  of  New 
York.  Nov.  10,  1903.)  Charles  P.  Brown,  Bay- 
ard H.  Ames,  and  Henry  A.  Robinson,  for  ap- 
pellant.   Albert  A.  Wray,  for  respondent 

PER  CURIAM.  Judgment  (85  App.  Div. 
592,  83  N.  Y.  Supp.  405)  affirmed,  with  costs. 

PARKER,  C.  Jy  and  GRAY,  O'BRIESN, 
HAIGHT,  MARTIN,  CULLEN,  and  WER- 
NER, JJ..  concur. 


LANE,  Respondent,  v.  BROOKLYN 
HEIGHTS  R.  CO.,  Appellant  (Court  of  Ap- 
peals  of  New  York.  Oct.  13,  1903.)  MoUon  to 
dismiss  an  appeal  from  an  order  of  the  Appel- 
late Division  of  the  Supreme  Court  In  the  Sec- 
ond Judicial  Department  (85  App.  Div.  85,  ^ 
N.  Y.  Supp.  1057),  entered  June  19.  1903,  which 
affirmed  an  order  of  Special  Term  denying  a  mo- 
tion for  a  new  trial  upon  the  nound  of  alleged 
newly  discovered  evidence.  The  motion  was 
made  upon  the  grounds  that  the  order  appealed 
from  was  not  a  final  order  in  the  action,  nor 
had  permission  to  appeal  therefrom  been  grant- 
ed. James  C.  Cropsey,  for  the  motion.  George 
D.  Yeomans,  opposed.  No  opinion.  Motion 
granted,  and  appeal  dismissed,  with  costs  and 
$10  costs  of  motion. 


LAN6AN,  Respondent,  ▼,  SUPREME 
COUNCIL  AMERICAN  LEGION  OF  HON- 
OR,  Appellant     (Court  of  Appeals  of  New 
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lork.  Nov.  17, 1902.)  No  opinion.  Motion  for 
reargument  denied,  with  $10  costs.  See  174  N. 
Y.  266,  66  N.  B.  932. 


LEGGAT,  Respondent,  v.  LEGGAT,  Appel- 
lant. (Court  of  Appeals  of  New  York.  Nov. 
10,  1003.)  William  A.  Keener  and  A.  Delos 
Kneeland,  for  appellant.  Joseph  A.  Burr  an£ 
Michael  Furst,  for  respondent. 

PER  CURIAM.  Judgment  (79  App.  Div. 
141,  80  N.  Y.  Supp.  327)  affirmed,  with  costs, 
on  opinion  below. 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  CTJLLBN,  and  WER. 
NER,  JJ.,  concor. 


LEVY,  Respondent,  v.  HUWER,  Appellant. 
(Court  of  Appeals  of  New  Yorlc.  Dec.  1,  1903.) 
Herbert  T.  Ketcham  and  Joseph  E.  Owen,  for 
appellant.  Charles  De  Hart  Brower  and  Ed- 
ward H.  Harrison,  for  respondent. 

PER  CURIAM.  Judgment  (80  App.  Div. 
499,  81  N.  Y.  Supp.  191)  affirmed,  with  costs. 

GRAY,  BARTLETT,  HAIGHT,  VANN, 
CULLEN  and  WERNER,  JJ.,  concur.  PAR- 
KER. 0.  J.,  absent 


LIBBY,  Appellant,  v.  VAN  DERZBB  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
Not.  10,  1903.)  J.  J.  Bennett,  for  appellant. 
William  D.  Gaillard,  for  respondents. 

PER  CURIAM.  Judgment  (80  App.  Div.  494, 
81  N.  Y.  Supp.  139)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  CULLEN,  and  WER- 
NER, JJ.,  concur. 

LONG,  Appellant,  v.  RICHMOND,  Respond- 
ent. (Court  of  Appeals  of  New  York.  Oct.  18, 
1903.)  No  opinion.  Motion  for  reargument  de- 
nied, with  $10  costs.  See  175  N.  Y.  495,  67  N. 
E.  1084. 


LYONS,  AppeHant,  v.  CITY  OP  NEW 
YORK,  Respondent.  (Court  of  Appeals  of 
New  York.  Dec.  1,  1903.)  Franklin  Pierce,  for 
appellant.  George  L.  Rires,  Corp.  (Counsel 
(Theodore  Connoly  and  W.  B.  Crowell,  of  conn- 
Bel),  for  respondent. 

PER  CURIAM.  Judgment  (82  App.  Div. 
306,  81  N.  y.  Supp.  1079)  affirmed,  with  costs, 
on  the  sole  ground  that  the  salary  was  not  in- 
creased, 

PARKER,  C.  J.,  and  O'BRIEIN,  BART- 
LETT, HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


McCABE,  Appellant,  v.  CITY  OF  NEW 
YORK,  Respondent.  (Court  of  Appeals  of  New 
York.  Nov.  10.  1903.)  Isidore  a  I.  Chirurg. 
for  appellant.  George  L.  Rives,  Corp.  Counsel 
(Theodore  Connoly  and  Chase  Mellen,  of  coun- 
sel), for  respondent. 

PER  CURIAM.  Order  (77  App.  Div.  637,  79 
N.  Y.  Supp.  176)  affirmed,  and  judgment  abso- 
lute ordered  for  defendant  on  the  stipulation, 
with  costs. 

PARKER,  C,  J.,  and  GRAY,  HAIGHT, 
MARTIN,  VANN,  CULLEN,  and  WERNER, 
JJ.,  concur. 


MACK,  Appellant,  v.  MAYOR,  ETC.,  OP 
CITY  OF  NEW  YORK,  Respondent.  (Court 
of  Appeals  of  New  York.  Oct.  30,  1903.)  L. 
Idiflin  Kellogg  and  Alfred  C.  Pett€,  for  appel- 
laiit.  George  L.  Rives,  Corp-.  Counsel  (Theo- 
dore Connoly  and  Charles  A.  O'Neil,  of  conn- 
Mi),  for  respondent. 


PER  CURIAM.  Judgment  (82  App.  Div. 
637,  80  N,  Y.  Supp.  1139)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  HAIGHT, 
MARTIN,  VANN,  CULLEN,  and  WERNER, 
JJ.,  concur. 


MacKNIGHT  FLINTIC  STONE  CO.,  Appel- 
lant, V.  CITY  OF  NEW  YORK  et  al..  Re- 
spondents (two  cases).  (Court  of  Appeals  of 
New  York.  Nov.  10,  1903.)  L.  Laflin  Kellogg 
and  Alfred  C.  Pett6,  for  appellant.  Louis  Mar- 
shall, for  respondents. 

PER  CURIAM.  Judgments  (78  App.  Div. 
640,  79  N.  Y.  Supp.  523;  78  App.  Div.  641,  79 
N.  Y.  Supp.  521)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  HAIGHT. 
MARTIN,  VANN,  CULLEN,  and  WERNER, 
JJ.,  concor. 


McNAMARA  et  al..  Appellants,  t.  WILL- 
COX,  Park  (Dom'r,  Respondent.  (Court  of  Ap- 
peals of  New  York.  Oct.  30,  1903.)  Arthur  C. 
Butts,  for  appellants.  George  L.  Rives,  Corp. 
Counsel  (Theodore  C!onnoly,  of  counsel),  for  re- 
spondent. 

PER  CURIAM.  Judgment  (81  App.  Div. 
635,  81  N.  Y.  Snpp.  1134)  affirmed,  with  costs. 

GRAY,  HAIGHT,  VANN.  and  WERNER, 
JJ.,  concur.  PARKER,  C.  J.,  and  MARTIN, 
and  CULLEN,  JJ.,  dissent. 


MANHATTAN  FIRE  INS.  CO.  et  al..  Appel- 
lants, V.  FOX  et  al..  Respondents.  (Court  of 
Appeals  of  New  York.  Oct.  13,  1003.)  Motion 
to  dismiss  an  appeal  from  a  judgment  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
First  Judicial  Department  (74  App.  Div.  271,  77 
N.  Y.  Supp.  657),  entered  July  23,  1902,  affirm- 
ing a  judgment  in  favor  of  defendants  entered 
upon  a  dismissal  of  the  complaint  by  the  court 
at  a  Trial  Term.  The  motion  was  made  upon 
the  ground  that  the  undertaking  required  to  per- 
fect the  appeal  had  not  been  filed.  William  H. 
Blain,  for  the  motion.  George  M.  Fannin,  op- 
posed. No  opinion.  Motion  granted,  and  ap- 
peal dismissed,  with  costs,  unless  within  10 
days  after  service  of  copy  of  order  the  appel- 
lants perfect  an  appeal  by  filing  a  proper  under- 
taking and  pay  $10  costs. 


MARSHALL,  Respondent,  t.  (3ITY  OF 
BUFFALO,  Appellant.  (Court  of  Appeals  of 
New  York.  Oct.  6,  1903.)  Edward  L.  Jung 
and  Charles  L.  Feldman,  for  appellant.  Adolph 
Rebadow,  for  respondent. 

PER  CURIAM.  Order  (63  App.  Div.  603,  71 
N.  Y.  Supp.  719)  affirmed,  and  judgment  abso- 
lute ordered  for  plaintiff  on  the  stipulation,  with 
costs. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT, VANN.  CULLEN,  and  WERNER,  JJ.. 
concur.    MARTIN,  J.,  absent. 


In  re  MERRITT.  (Court  of  Appeals  of  New 
York.  Dec.  1,  1903.)  Washington  H.  Ran- 
som, for  appellant.  S.  Wallace  Dempsey,  for 
respondents. 

PER  CURIAM.  Order  (86  App.  Div.  179,  83 
N.  Y.  Supp.  213)  affirmed,  with  costs,  on  opinion 
below. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT, HAIGHT,  VANN,  CULLEN.  and 
WERNER,  JJ.,  concur. 


In  re  NEW  YORK  (3ENT.  ft  H.  R.  R.  CO. 
(Conrt  of  Appeals  of  New  York.    Oct.  20, 1903.) 
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George  P.  Decker,  for  appellant.  Edward  Har- 
ris, for  respondents. 

PER  CURIAM.  Order  (79  App.  DiT.  643,  80 
N.  Y.  Supp.  1143)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 

O'BRIEN,  Appellant,  v.  SUPREME  COUN- 
OtL  CATHOLIC  BENEVOLENT  LEGION, 
Respondent.  (Court  of  Appeals  of  New  York. 
Not.  17,  1903.)  Rufus  C.  Maltby,  for  appel- 
lant.   John  C.  McUuire,  for  respondent. 

PER  CURIAM.  Judgment  (81  App.  Div.  1, 
80  N.  Y.  Supp.  775)  affirmed,  with  costs. 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN, 
MARTIN,  and  WERNER,  JJ.,  concur. 
HAIGHT  and  CULLEN,  JJ.,  dissent 

PEOPLE,  Respondent,  ▼.  PILKIN,  Apjpel- 
lant.  (Court  of  Appeals  of  New  York.  Oct. 
6,  19(^.)  John  D.  Teller,  for  appellant.  Harry 
T.  Dayton,  Dist.  Atty.  (Albert  H.  Clark,  of 
counsel),  for  the  People. 

PER  CURIAM.  Judgment  of  couTiction  (83 
App.  Div.  389.  82  N.  Y.  Supp.  15)  affirmed,  on 
opinion  of  HISCOCK,  J.,  below. 

PARKER,  C.  J^  and  O'BRIEN,  BART- 
LETT,  VANN.  CULLEN,  and  WERNER,  JJ., 
concur.    MARTIN,  J.,  absent. 


PEOPLE  ex  rel.  ARNOLD,  Appellant,  t. 
FEITNER  et  al..  Commissioners  of  Taxes  and 
As-sessments,  Re.spondeuts.  (Court  of  Appeals 
of  New  York.  Oct.  20,  1903.)  Walter  Large, 
for  appellant.  George  L.  RiveSjCorp.  Counsel 
(David  Rumsey  and  James  M.  Ward,  of  coun- 
sel), for  respondents. 

PER  CURIAM.  Order  (76  App.  Div.  620,  79 
N.  Y.  Supp.  1142)  affirmed,  with  costs. 

PARKER,  C.  J„  and  O'BRIEN,  BART- 
LETT,  MARTIN,  VANN,  CULUBN,  and 
WERNER,  JJ.,  concur. 


PEOPLE  ex  rel.  BEEBE  v,  WARDEN  OF 
CITY  PRISON  OP  BOROUGH  OF  MAN- 
HATTAN et  al.  PEOPLE  ex  rel.  VAN  LIN- 
DA v.  SAME.  (Court  of  Appeals  of  New  York. 
Not.  10.  1903.)  I.  Henry  Harris  and  Leon 
Kronfeld,  for  appellants.  William  Travers 
Jerome  (Arthur  C.  Train  and  Henry  G.  Gray, 
of  counsel),  for  respondents. 

PER  CURIAM.  Orders  (86  App.  Div.  626, 
83  N.  Y.  Supp.  1113,  1115)  affirmed. 

GRAY,  HAIGHT,  MARTIN,  VANN,  CUL- 
LEN, and  WERNER,  JJ.,  concur. 

PARKER,  C.  J.  (dissenting).  There  is  evi- 
^dencc  tending  to  show  that  relator  exacted  more 
than  6  per  cent,  interest  as  the  condition  of 
making  a  loan  of  $225  to  complainant.  Com- 
plainant neither  offered  nor  gave  security  for 
the  loan.  The  question  presented  to  this  court 
is  whether  a  loan  made  under  such  circumstan- 
ces constitutes  a  misdemeanor,  under  section 
378,  Pen.  CJode.  My  associates  are  of  the  opin- 
ion that  it  does.  While  I  dissent  from  that 
view,  I  admit  that  the  section,  standing  by  it- 
self, justifies  it.  Indeed,  I  think  the  conces- 
sion is  fairly  called  for  that  a  natural  and  or^ 
dinary  reading  of  the  section,  without  having 
in  mind  other  statutes  and  the  circumstances 
attending  the  amendment  of  the  section  in 
1805,  would  lead  to  the  conclusion  that  the 
section  makes  tlie  loan  of  money  without  se- 
curity at  a  usurious  rate  of  interest  a  misde- 
meanor. Courts  do  not,  however,  always  con- 
strue a  statute  according  to  its  strict  letter.  It 
is  a  cardinal  principle  of  construction,  often 
and  wisely  employed,  that  statutes  should  be 
construed  according  to  the  intent  of  the  law- 


making power,  and  to  that  end  the  letter  mast 
give  way.  As  this  court  says  in  Delafield  t. 
Brady,  108  N.  Y.  524,  529,  15  N.  E.  428:  "Stat- 
utes framed  in  general  terms  frequently  em- 
brace things  which  are  not  within  the  intent  of 
the  lawmakers,  and  sometimes  things  within 
snch  intent  are  not  within  the  letter.  Hence, 
in  construing  statutes,  it  has  frequently  been 
held  that  a  thing  which  is  within  the  letter  of 
a  statute  is  not  within  the  statute,  unless  it  be 
within  the  intent  of  the  lawmakers."  The  court 
cites  in  support  of  such  proposition  a  number  of 
authorities  in  this  state,  among  them  L.  S.  & 
M.  S.  Ry.  Co.  V.  Roach,  80  N.  Y.  339,  344,  in 
which  the  court  says:  "It  cannot  be  doubted 
that  the  lawmakers  did  not  intend  that  this  law 
should  be  applied  in  such  cases,  and  yet  they 
are  within  the  letter  of  the  law.  The  lawmak- 
erscannot  always  foresee  all  the  possible  appli- 
cations of  the  general  language  they  use;  and 
It  frequently  becomes  the  duty  of  the  courts,  in 
construing  statutes,  to  limit  their  operation,  so 
that  the^  shall  not  produce  absurd,  unjust,  or 
Inconvenient  results,  not  contemplated  or  in- 
tended. A  case  may  be  within  the  letter  of  the 
law,  and  yet  not  within  the  intent  of  the  lavr- 
makers;  and  in  such  a  case  a  limitation  or  ex- 
ception mast  be  implied."  It  is  true  that,  as 
the  section  stood  prior  to  the  act  of  1895.  the 
taking  under  any  circumstances  of  a  greater  in- 
terest than  that  allowed  by  law  constitnted  a 
misdemeanor,  and  it  was  made  so  by  chapter 
C76,  p.  913,  Laws  1881  (Pen.  Code).  But  very 
shortly  the  Legislature  began  to  create  excep- 
tions, presumably  because  It  was  discovered 
that  the  statute  injured  those  it  was  intended  to 
benefit,  and  that,  economically  considered,  it 
was  framed  on  anti-business  principles,  with- 
out having  behind  it  the  power  to  make  busi- 
ness principles  give  way.  Rates  of  interest  in 
the  business  world  are  at  all  times  affected  by 
the  character  of  the  security.  Money  may  be 
borrowed  with  government  bonds  as  collateral 
at  half  the  legal  rate,  when  a  loan  upon  other 
securities,  less  marketable,  and  having  some- 
thing of  a  speculative  character,  will  call  for  the 
full  legal  rate.  So,  too,  money  may  be  borrow- 
ed upon  a  bond  secured  by  a  mortgage  on  mar- 
ketable real  estate  for  less  than  half  its  value  at 
4  per  cent,  or  less,  when  5  per  cent,  or  6  per 
cent,  will  be  required  if  so  large  a  loan  be  ap- 
plied for  as  will  approximate  the  full  value  of 
the  real  estate;  and  this  is  so  because  the  ele- 
ment ot  risk  as  to  some  part  of  the  investment 
is  introduced  by  the  necessity  for  a  greater  loan, 
and  whenever  that  element  enters  the  more  con- 
servative financial  institutions  and  individuals 
refuse  to  make  a  loan,  and  those  who  are  will- 
ing to  take  something  of  a  risk  demand  extra 
compensation  for  it,  and,  if  they  cannot  secure 
it,  the  loan  will  not  be  made.  The  person  who 
desires  to  borrow,  having  no  personal  property 
to  offer  as  collateral  security  or  real  estate  to 
mortgage,  finds  it  difficult  to  borrow,  however 
much  he  may  need  money,  and  however  well  in- 
tentioned  and  honest  he  may  be,  because  there 
is  in  his  case  the  possibility  that  sickness  may 
postpone  the  payment  of  the  loan,  or  death 
make  its  collection  impossible;  and  in  such  case 
the  risk  of  a  loan  is  very  considerable,  and  men 
of  means  will  generally  refuse  to  take  the  chan- 
ces unless  they  receive  compensation  for  the 
risk.  A  statute,  therefore,  which  subjects  a 
man  to  fine  or  imprisonment,  or  both,  for  ac- 
cepting more  than  6  per  cent,  interest  naturally 
operates,  in  times,  at  least,  when  rates  of  mon- 
ey are  ruling  high,  to  deprive  the  man  without 
securities  to  pledge  of  an  opportunity  to  bor- 
row money,  however  pressing  may  be  the  neces- 
sity for  it,  whether  caused  by  illness  in  his  fam- 
ily or  impending  disaster,  which  could  be  avert- 
ed by  the  money  which  he  would  borrow,  even 
should  its  repayment,  with  interest,  require  a 
very  substantial  part  of  all  his  possible  earn- 
ings for  a  considerable  period  in  the  future.  A 
statute  accomplishing  such  a  result  should  be 
entitled,   "An  act  to  prevent  a  man  withuur 
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means  from  borrowing  money."  Thia  statute 
should  not  be  so  construed  as  to  accomplish 
such  a  result,  if  from  an  examination  of  it  in 
the  light  of  other  statutes,  and  the  circumstan- 
ces surrounding  their  enactment,  it  ia  apparent 
that  the  Legislature  intended  otherwise.  Now 
it  seems  tiiat,  as  has  already  been  snggested, 
almost  immediately  after  the  enactment  of  sec- 
tion 378,  Pen.  Code,  in  1881,  it  was  discovered 
by  those  charged  with  tUe  responsibility  of  leg- 
islation that  the  section  was  too  drastic,  and  the 
year  following  an  exception  to  the  general  law 
was  created  by  what  is  known  as  the  "Demand 
Loan  Act"  (Laws  1882,  p.  .290,  c.  237),  entitled 
"An  act  in  relation  to  advances  of  money  upon 
warehouse  receipts,  bills  of  lading,  certificates 
of  stock,  certificates  of  deposit  and  other  nego- 
tiable instruments."  It  provided,  in  effect,  that 
where  moneys  were  advanced  payable  on  de- 
mand in  an  amount  more  than  $5,000,  with  ser 
cnrities  of  the  kind  suggested  in  the  title  pledg- 
ed as  coUateral  for  such  payment,  it  should  be 
lawful  to  receive  a^  compensation  for  the  loaiy 
any  sum  agreed  upon  in  writing  by  the  parties. 
Why  it  should  then  be  insisted  that  a  man  with- 
out any  collateral  whatever  to  pledge  should  not 
be  permitted  to  compensate  one  who  should  ad- 
vance to  him  money  at  any  rate  agreed  upon  be- 
tween them  in  writing  ia  difficult  of  comprehen- 
sion. Certainly  it  would  seem  that  he  woul^ 
find  it  much  more  difficult  to  secure  a  loan  of 
money  than  the  one  with  good  collateral  to 
pledge.  In  1888  another  exception  to  the  gen- 
.  eral  usury  law  was  created  by  section  1  of  what 
is  known  as  the  "Pawnbrokers'  Act"  (Lawa 
1883,  p.  509,  c.  839).  These  statutes  hav9  no 
direct  bearing  upon  the  question  of  the  con* 
struction  to  be  given  to  the  section  in  question, 
and  are  referred  to  only  because  they  snow  the 
tendency  to  relieve  certain  parties  from  the 
drastic  effects  of  the  general  usury  law.  But 
when  section  378,  Pen.  Code,  was  so  amended 
by  chapter  72,  p.  33,  Laws  1895,  aa  to  present 
tlie  question  we  now  have  before  us^whether 
by  it  the  Legislature  intended  to  so  modify  the 
sectipu  as  that  th^  loan  of  money  at  a  usurious 
rate  of  interest,  when  not  secured  by  certaii) 
prohibited  personalty,  should  not  constitute  ^ 
misdemeanoi: — chapter  826,  Laws  1895,  waa 
also  enacted,  creating  another  exception  to  the 
general  usury  law  in  favor  of  certain  corpora- 
tions loaning  not  more  than  $200  at  specified 
rates  of  interest  for  a  certain  limited  period  oi 
time.  Section  5  of  that  act  reads  as  follows: 
"In  any  such  coanty  no  penson  or  corporation, 
other  than  corporations  organized  pursuant  to 
tWs  act,  shall,  directly  or  indirectly,  charge  or 
receive  any  interesti  discount  or  consideration 
greater  than  at  the  rate  of  six  per  cent,  per 
annum  upon  the  loan,  nae  or  forbearance  of 
money,  goods  or  things  in  action  less  than  two 
hundred  dollars  in  amount  or  value,  or  upon  the 
loan,  use  or  s^le  of  personal  credit  In  any  wise, 
where  there  is  taken  for  such  loan,  use  or  aale 
of  personal  credit  any  security  upon  any  hoaser 
hold  furniture,  apparatus  or  appliances,  aewing 
machine,  plate  or  silvei;ware  in  actual  use,  tools 
or  implements  of  trade,  wearing  apparel  or  jew- 
elry. The  foregoing  prohibition  shall  apply  to 
any  person  who,  as  security  for  any  such  loan, 
use  or  fgrbearance  of  money,  or  for  any  such 
loan,  use  or  sale  of  personal  credit  as  aforesaid, 
makes  a  pretended  purchase  of  property  from 
any  person  and  permits  tlie  owner  or  pledgor  to 
retain  the  possession  thereof,  or  who,  by  any 
device  or  pretense  of  charging  for  his  services 
or  otherwise,  seeks  to  obtain  a  larger  compen- 
sation in  any  case  hereinbefore  provided  for. 
Any  person,  and  the  several  officers  of  any  cor- 
poration, who  shall  violate  the  foregoing  pro- 
hibition, shall  be  guilty  of  a  misdemeanor,  and 
upon  proof  of  auch  fact  the  debt  shall  be  dis- 
charged and  the  aecurity  shall  be  void.  But 
this  section  shall  not  apply  to  licensed  pawn- 
brokers, making  loans  upon  the  actual  and  per- 
manent deposit  of  personal  property  as  security; 
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nor  shall  thia  section  affect  In  any  way  th? 
validity  or  legality  of  any  loan  of  money  or 
credit  exceeding  two  hundred  dollars  in 
amount."  It  will  be  noted  that  this  section  pro- 
hibits the  taking  of  a  greater  rate  of  interest 
than  6  per  cent,  per  annum  "upon  the  loan,  use 
or  forbearance  of  money,  goods  or  things  in  ac- 
tion less  than  two  hundred  dollars  in  amount  or 
value,  or  upon  the  loan,  use  or  sale  of  personal 
credit  in  any  wise,  where  there  is  taken  for  such 
loan,  use  or  sale  of  personal  credit  any  security 
upon  any  household  furniture,  apparatus  or  ap- 
pUancea,  sewing  machine,  plate  or  silverware 
in  actual  use,  tools  or  implements  of  trade, 
wearing  apparel  or  jewelry."  By  this  section, 
then,  neither  the  loan,  use,  nor  sale  of  personal 
credit  without  aecurity  at  a  greater  rate  of  in- 
terest than  6  per  cent,  per  annum  is  prohibited. 
Mow,  turning  to  section  378,  Pen.  Code,  which 
was  amended  the  same  year  the  act  from  which 
we  have  quoted  was  passed,  by  which  there  is 
added  to  section  3T8  language  never  there  be- 
fore, either  in  substance  or  spirit,  and  which 
language  added  is  almost  identical  with  the  lan- 
guage found  in  section  5  already  quoted,  we  find 
that  it  i«  capable  of  such  a  constfuction  as 
makes  a  difference  between  "loan  or  forbear- 
ance of  money"  and  the  "use  or  sale  of  personal 
credit,"  in  that  a  loan  at  a  usurious  rate,  wheth- 
er the  prohibited  aecurity  be  taken  or  not,  con- 
stitutes a  misdemeanor,  while  the  use  or  sale  of 
personal  credit  does  not,  unless  secured  "upon 
any  household  furniture,  sewing  machine,  plate 
or  silverware  in  actual  use,  tools  or  implements 
of  trade,  wearing  apparel  or  iewelry."  No  good 
reason  has  been  advanced,  nor  do  I  think  can  be, 
for  any  such  distinction,  and  that  the  Legisla- 
ture SAW  no  reason  for  the  distinction  ia  evi- 
denced by  aection  6  of  the  coxpoiratlon  loan  law, 
which,  as  we  have  seen,  placea  both  upon  the 
same  footing.  The  Legislature  attempted  to 
amend  section  378,  as  it  aeema  to  me,  ao  that  it 
ahould  hannoniie  with  tim  letter  and  the  spirit 
of  the  corporation  loan  law,  which  waa  in  tiro- 
oeaa  of  enactment  at  the  mme  time,  and  whidli 
called  its  attention  to  a  direction  in  which  the 
pledging  of  certain  classes  of  security  for  mon- 
ey loaned  at  a  usurious  rate  oould  be  made  to 
vqrk  most  disastrously  to  femUiea  in  humble 
financial  circumstances,  and  it  provided  that  a 
loan  or  sale  of  peraonai  <s:edit,  where  articles 
therein  named  were  taken  as  security,  should 
constitute'  a  misdemeanor;  otherwiae,  &  ususioua 
loan  by  such  a  corporation  was  not  prohibited. 
Now,  section  378,  as  it  then  stood,  made  it  a 
misdemeanor  to  loan  money  at  a  greater  than 
lawful  interest,  and  the  draftsman  of  the 
amendment  to  aection  3TS,  by  which  it  was  in- 
tended, as  it  seems  to  me,  very  clearly,  to  har- 
monize that  section  with  section  5  of  the  cor- 
poration loan  law,  so  prepared  it  that  the  sec- 
tion reads  as  follows:  "A  person  who,  directly 
or  indirectly,  receives  any  interest,  discount  or 
consideration  upon  the  loan  or  forbearance  of 
money,  goods  or  thin^^s.  in  action,  or  upon  the 
loan,  use  or  sale  of  his  personal  credit  in  any- 
wise, where  there  is  taken  for  such  loan,  use  or 
s^Ie  of  personal  credit  security  upon  any  house- 
hold furniture,  sewing  u^achines,  plate  or  sil- 
verware, in  actual  use,  tools  or  implements  of 
trade,  wearing  apparel  or  jewelry,  or  aa  security 
for  the  loan,  use  or  sale  of  personal  credit  aa 
aforesaid,  makes  a  pretended  purchase  of  such 
property  from  any  person,  and  permits  the 
pledgor  to  retain  tne  possession  thereof,  great- 
er than  six  per  centum  per  annum,  is  guilty  of 
a  misdemeanor."  It  will  be  seen  that  the  orig- 
inal section  was  left  standing,  but  before  the 
words  "greater  than  is  allowed  by  statute  is 
guilty  of  a  misdemeanor"  the  substance  of  the 
provisions  in  section  6  was  inserted,  and  in 
many  aubstantlaj  reapects  the  phraseology  of 
section  5  was  employed,  beginning  with  the 
words  "or  upon  a  loan.  In  its  reference  to 
pretended  purchase  of  property,  section  378,  aa 
amended,  uses  the  words    or  aa  security  for  the 
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loan,  nse  or  sale  ot  personal  credit,"  while  sec- 
tion 5  reads,  "as  security  for  any  snch  loan,  use 
or  forbearance  of  money,  or  for  any  such  loan, 
use  or  sale  of  personal  credit."  This  difference 
presents  an  opportunity  for  so  reading  the  two 
statutes  that  the  loan  of  money  shall  be  placed 
on  a  different  basis  than  the  use  or  sale  of  per- 
sonal credit;  the  Penal  Code  making  it  a  misde- 
meanor under  all  circumstances,  and  section  6 
of  the  other  statute  only  when  it  is  secured  in 
some  method  by  property  of  the  kind  mentioned 
in  the  statute.  But  this,  I  think,  was  not  the 
intention  of  the  lawmakers.  The  facts  to  which 
reference  has  been  made  and  the  inferences  of 
fact  fairly  deducible  therefrom  may  be  summed 
up  as  follows:  In  1885  the  Legislature  for  the 
first  time  was  forcibly  impressed  with  the  im- 
portance of  enabling  a  man  without  means  to 
seciure  a  needed  loan,  although  a  greater  than 
the  legal  rate  of  interest  must  be  paid  for  that 
purpose,  and  at  the  same  time  to  secure  his  fam- 
ily from  the  possibility  of  being  subjected  to  the 
loss  of  household  necessities  in  order  to  satisfy 
the  debt;  and  a  statutory  scheme  looking  to 
that  end  was  devised,  which  may  hare  had  be- 
hind it  the  intelligent  direction  aud  push  of 
philanthropists.  Because  that  proposed  enact- 
ment, which  subsequently  ripened  into  law, 
found  favor,  it  became  necessary  to  amend  the 
Penal  Code,  so  that  it  should  be  in  accord  with 
the  new  policy  regarding  those  having  necessity 
for  small  loans;  hence  the  amendment  to  section 
378,  Pen.  Code,  by  incorporating  therein  the 
substance  of  the  provisions  of  the  new  act.  The 
amendment  was  apparently  drawn  by  a  differ- 
ent and  less  cautious  draftsman,  and  led  to  an 
enactment  which  results  in  this  controversy  as 
to  the  intent  of  the  Legislature.  No  reason  has 
been  presented,  nor  can  there  be,  for  the  differ- 
ence which  it  is  contended  exists  between  the 
two  acts.  Therefore  it  would  seem,  in  the  light 
of  all  the  legislation  bearing  on  the  subject, 
that  such  difference  was  due  to  mistake  rather 
than  intention.  If  that  be  so,  it  would  follow 
that  we  should  read  the  statute  as  not  declaring 
a  person  guilty  of  a  misdemeanor  who  exacts 
more  than  the  legal  rate  of  interest  upon  a  sim- 
ple loan  of  money.  As  I  think  it  should  be  ao 
read,  I  advise  a  reversal  of  the  orders  appealed 
from. 


PEOPLE  ex  rel.  BLAIR,  Respondent,  T. 
FOLKS,  Commissioner  of  Public  Charities,  Ap- 
pellant. (Court  of  Appeals  of  New  York.  Oct. 
27,  1903.)  George  L.  Rives,  Corp.  Counsel 
(Theodore  Connoly  and  William  B.  Orowell,  of 
counsel^  for  appellant.  Asa  Bird  Gardiner,  for 
respondent. 

PER  CURIAM.  Order  (86  App.  Div.  626,  88 
N.  Y.  Supp.  1113)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  VANN,  OULLJEN,  and 
WERNER,  JJ.,  concur. 


PEOPLE  ex  rel.  OHIRURG,  Appellant,  v, 
CALDER,  as  Superintendent  of  Buildings,  Re- 
spondent. (Court  of  Appeals  of  New  York. 
Oct.  27,  1903.1  May  &  Fragner,  for  appellant. 
George  L.  Rives,  Corp.  Counsel  (James  Mc- 
Keen,  of  counsel),  for  respondent. 

PER  CURIAM.  Order  (75  App.  Div.  625, 
78  N.  Y.  Supp.  1131)  affirmed;  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT,  MARTIN,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


PEOPLE  ex  rel.  CLIFTON,  Apipellant,  T.  DB 
BRA6GA,  Sheriff,  et  al..  Respondents.  (Court 
Of  Appeato  of  New  York.  Oct.  13,  1903.)  Mo- 
tion to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (73  App.  Div.  578, 


77  N.  Y.  Supp.  7),  entered  June  13, 1902,  whicli 
affirmed  an  order  of  the  Queens  County  Court 
dismissing  writs  ot  habeas  corpus  and  certiora- 
ri herein,  and  remanding  the  relator  to  the  cus- 
tody of  the  defendant.  The  motion  was  made 
upon  the  ground  that,  the  grand  jury  having 
failed  to  find  an  indictment  against  the  relator, 
the  complaint  against  him  had  been  dismissed. 
John  B.  Merrill,  for  the  motion.  Charles  S. 
Hayes,  opposed.  No  opinion.  Motion  granted, 
and  appeal  dismissed,  with  costs  of  appeal  and 
$10  costs  of  motion. 


PEOPLE  ex  rel.  CONSOLIDATED  TELE- 
GRAPH &  ELECTRICAL  SUBW^AY  CO.. 
Appellant,  v.  MONROE,  Water  Supply  Com'r. 
et  al..  Respondents.  (Court  of  Appeals  of  New 
York.  Oct.  27,  1903.)  Henry  J.  Hemmens  and 
Samuel  A.  Beardsley,  for  appellant.  James 
Byrne,  for  respondents. 

PER  CURIAM.  Order  (85  App.  Div.  542,  83 
N.  Y.  Supp.  382)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT,  MARTIN,  VANN.  CULLEN,  and 
WERNER,  JJ.,  concur. 


PEOPLE  ex  rel.  DINSMORE,  Respondent. 
T.  VANDEWATER  et  al.,  AppeUants.  (Conrt 
of  Appeals  of  New  York.  Oct.  13,  1903.)  Mo- 
tion to  dismiss  an  appeal  from  an  order  of  the 
Appellate  Division  of  the  Supreme  Court  in  the 
Second  Judicial  Department  (83  App.  Div.  60, 
82  ,N.  Y.  Supp.  626),  entered  May  25,  1903. 
which  afSrmed  an  order  of  Special  Term  deny- 
ing a  motion  to  quash  a  writ  of  certiorari. 
The  motion  was  made  upon  the  ground  that  the 
order  appealed  from  was  not  appealable  to  the 
Court  of  Appeals.  Edgerton  L.  Winthrop,  Jr., 
for  the  motion.  Harry  C.  Barker,  opposed. 
No  opinion.  Motion  granted,  and  appeal  dis- 
missed, with  costs  and  $10  costs  ot  motion. 


PEOPLE  ex  rel.  6RESS,  Appellant,  y.  HIL- 
LIARD,  Special  Deputy  Excise  Com'r,  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
Nov.  24,  1903.)  Frederic  B.  Perham,  for  ap- 
pellant.    Herbert  H.  Kellogg,  for  respondents. 

PER  CURIAM.  Order  (85  App.  Div.  507,  83 
N.  Y.  Supp.  204)  affirmed,  with  costs,  on  opin- 
ion below. 

PARKER,  O.  J.,  and  O'BRIEN.  BART- 
LETT.  HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


PEOPLE  ex  rel.  HARRIS  v.  GILL,  Sheriff. 

(Conrt  of  Appeals  of  New  York.  Nov.  24, 
1903.)  T.  D.  Tiumbull,  Jr.,  for  appellant 
Erskine  C.  Rogers,  for  respondent. 

PER  CURIAM.  Order  (85  App.  Diy.  192. 
83  N.  Y.  Supp.  135)  affirmed. 

PARKER,  O.  J.,  and  O'BRIEN,  BART- 
LETT,  HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


PEOPLE  ex  rel.  LEAZENBEE,  Appellant. 
V.  PARTRIDGE,  Police  Com'r,  Respondent. 
(Court  of  Appeals  of  New  York.  Dec.  1,  IdOQ.) 
Louis  J.  Grant,  for  appellant.  George  li. 
Rives,  Corp.  Counsel  (Theodore  Connoly  and 
John  W.  Hutchinson,  Jr.,  of  counsel),  for  re- 
spondent. 

PER  CURIAM.  Order  (83  App.  Div.  643, 
82  N.  Y.  Supp.  1111)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT,  HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 

PEOPLE  ex  rel.  McBAttf,  Appellant,  t. 
WISWALL  et  al..  Town  Auditors,  Respond- 
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ents.  (Court  of  Appeals  of  New  York.  Oct. 
27,  19(«.)  J.  S.  Frost,  for  appellant.  George 
"W.  Stedman,  for  respondents. 

PER  CURIAM.  Order  (84  App.  Div.  635, 
81  N.  T.  Siipp.  1140)  affirmed,  with  costs. 

PARKER,  O.  J.,  and  GRAY,  O'BRIEN, 
1BARTLETT,  HAIGHT,  MARTIN,  and  VANN, 
JJ.,  concur. 


PEOPLE  ex  re!.  McCUIiIX)TJ6H,  Appellant, 
-r.  WILSON  et  al.,  Board  of  Public  Works,  Re- 
spondents. (Court  of  Appeals  of  New  York. 
Oct.  30,  1OO30  Robert  H.  Barnett,  for  appel- 
lant.   O.  L.  Waring,  for  respondents. 

PER  CURIAM.  Appeal  (80  App.  Div.  640, 
81  N.  Y.  Snpp.  1140)  dismissed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LBTT,  MARTIN,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


PEOPLE  ex  rel.  McGEE,  Appellant,  v. 
PARTRIDGE,  Police  Com'r,  Respondent 
(Court  of  Appeals  of  New  York.  Nov.  24, 
1908.)  Hyacinthe  Ringrose,  for  appellant. 
George  L.  Rives,  Corp.  Counsel  (Theodore  Con- 
noly  and  Terence  Farley,  of  counsel),  for  re- 
spondent. 

PER  OLTtlAM.  Order  (84  App.  DIt.  641, 
82  N.  Y.  Snpp.  1111)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  HAIGHT,  CULLEN, 
and  WERNER,  JJ.,  concur.  O'BRIEN,  BART- 
LETT,  and  VANN,  JJ.,  dissent. 


PEOPLE  ex  rel.  NEW  YORK  CITY  &  W. 
RY.  CO.,  AppeUant,  v.  BOARD  OP  RAIL- 
ROAD COM'RS  et  al..  Respondents.  (Court  of 
Appeals  of  New  York.  Nov.  10,  1903.)  Da- 
vid B.  Hill  and  J.  Tredwell  Richards,  for  ap- 
pellant. Judson  S.  Landon,  William  C.  Trull, 
and  Frank  Sullivan  Smith,  for  respondents. 

PER  CURIAM.  Order  (81  App.  Div.  237, 
81  N.  Y.  Sun).  26)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  VANN,  CULLEN,  and 
WERNER,  JJ..  concur. 


PEOPLE  ex  rel.  STANDARD  WATER 
METER  CO.,  Appellant,  v.  MONROE,  Water 
Supply  Com'r,  Respondent.  (Court  of  Appeals 
of  New  York.  Oct.  13,  1903.)  George  E.  Wal- 
do, for  appellant.  George  L.  Rives,  Corp. 
Counsel  (Theodore  Connoly  and  Arthur  Swee- 
ny, of  counsel),  for  respondent. 

PER  CURIAM.  Appeal  (84  App.  Dlv.  241, 
82  N.  Y.  Supp.  603)  dismissed,  with  costs. 

O'BRIEN,  BARTLETT,  MARTIN,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, C.  J.,  absent. 


PEOPLE  ex  rel.  STEERS.  Appellant,  v. 
DEPARTMENT  OF  HEALTH  OF  CITY  OP 
NEW  YORK,  Respondent.  (Court  of  Appeals 
of  New  York.  Nov.  24,  1903.)  George  W. 
McKenzie  and  George  P.  Beebe,  for  appellant. 
George  L.  Rives,  Corp.  Counsel  (James  Mc- 
Keen,  of  counsel),  for  respondent. 

PER  CURIAM.  Order  (86  App.  Div.  521,  83 
N.  Y.  Snpp.  800)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT. HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


PEOPIjE  ex  rel.  WILLIAMS,  Appellant,  T. 
McDONOUGH,  Secretary  of  State,  et  al..  Re- 
spondents.    (Court  of  Appeals  of  New  York. 


Nov.  24,  1903.)  Lewis  B.  Carr,  for  appellant. 
J.  Newton  Fiero,  for  respondents. 

PER  CURIAM.  Order  (85  App.  Div.  162, 
83  N.  Y.  Supp.  125)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
I,ETT,  HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


PEOPLE  ex  rel.  YOUNG,  Respondent,  v. 
STURGIS,  Fire  Com'r,  Appellant.  (Court  of 
Appeals  of  New  York.  Oct.  20,  1903.)  George 
L.  Rives,  Corp.  Counsel  (James  McKeen,  of 
counsel),  for  appellant.  Joseph  A.  Burr,  for  re- 
spondent. 

PER  CURIAM.  Order  (85  App.  Div.  20,  82 
N.  Y.  Supp.  953)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT, MARTIN,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


In  re  PIERI&  (Court  of  Appeals  of  New 
York.  Oct  27,  1903.)  Thomas  Abbott  Mc- 
Kennell,  for  appellant.  Francis  A.  McCloskey, 
for  respondent. 

PER  CURIAM.  Order  (82  App.  Div.  466,  81 
N.  Y.  Supp.  927)  affirmed,  with  costs,  on  opin- 
ion below. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT, MARTIN,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


POTS,  Appellant  v.  SIOHER,  Respondent 
(Court  of  Appeals  of  New  York.  Oct.  30, 
1903.)  Jesse  W.  Johnson,  for  appellant.  Dan- 
iel P.  Hays,  for  respondent. 

PER  CURIAM.  Judgment  (66  App.  Div. 
614,  73  N.  Y.  Supp.  1145)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and 
VANN,  JJ.,  concur. 


POTTER,  Respondent  v.  BOYCB,  Appel- 
lant (Court  of  Appeals  of  New  York.  Oct  6, 
1903.)  Henry  Thompson,  for  appellant  Mar- 
cus T.  Hun  and  David  B.  Ogden,  for  respond- 
ent. 

PER  CURIAM.  Judgment  (73  App.  Dlv. 
383,  77  N.  Y.  Supp.  24)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT, VANN,  and  WERNER,  JJ.,  concur. 
MARTIN,  J.,  absent.  CULLEN,  J.,  not  vot- 
ing. 


In  re  PUTNAM'S  WILL.  (Court  of  Ap- 
peals of  New  York.  Dec.  1,  1903.)  Edgar  T. 
Brackett,  A.  Pennington  Whitehead,  and  Nash 
Rockwood,  for  appellant.  Charles  H.  Sturges, 
for  respondents. 

PER  CURIAM.  Order  (75  App.  Div.  615, 
77  N.  Y.  Supp.  1138)  affirmed,  with  costs. 

GRAY.  BARTLETT,  HAIGHT,  CULLEN, 
and  WERNEIt,  JJ.,  concur.  PAltKER,  0.  J., 
and  VANN,  J.,  not  voting. 


In  re  RICE'S  WILL.  (Court  of  Appeals  of 
New  York.  Oct  27,  1903.)  John  C.  Tomlin- 
son,  Max  J.  Kohler,  and  Edgar  J.  Kohler,  for 
appellant.  William  B.  Hornblower,  John  M. 
Bowers,  James  Byrne,  Leo  N.  Levi,  and  Mark 
W.  Potter,  for  respondent. 

PER  CURIAM.  Motion  to  dismiss  above 
appeal  denied,  without  costs.  Order  (81  App. 
Div.  233,  81  N.  Y.  Supp.  68)  affirmed,  with 
costs. 

PARKER,  0.  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN,  and 
VANN,  JJ„  concur. 
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EOCHBSTER  &  LAKE  ONTARIO  WA- 
TER OO.,  Respondent,  v.  CITY  OF  ROCHES- 
TER, Appellant.  (Court  of  Appeals  of  New 
York.  Nov.  17.  190S.)  No  opinion.  Motion  for 
reargument  denied,  with  SIO  costa.  See  178  N. 
Y.  SU,  68  N.  E.  117. 


In  re  ROSE  et  al.  (Court  of  Appeals  of  New 
York.  Nov.  10,  1903.)  J.  A.  Cipperly,  for  ap- 
pellant,   Clarence  W.  Betts,  for  respondents. 

PER  CURIAM.  Order  (75  App.  Div.  G15,  77 
N.  Y.  Supp.  1139)  affirmed,  with  costs. 

PARKKR.  O.  J.,  and  GRAY,  HAIGHT, 
liARTIN,  VANN,  CUIiLEN,  and  WEBNEH, 
IJ_  ooncnr. 


BOSS,  Bespondent,  ▼.  KINu  et  al.,  Appel- 
lants. (Court  of  Appeals  of  New  York.  Oct. 
6»  1903.)  Henry  Bacon  and  Joseph  Merritt, 
for  appellaat*.  Frank  8.  Anderson  and  John 
F.  Anderson,  for  respondent 

PEB  CURIAM.  Jndgment  (68  App.  DlT. 
617,  73  N.  Y.  Supp.  1146)  affirmed,  with  co«t% 
on  antboritr  of  Baer  t.  McCuUongh,  178  N.  Y. 
97,  68  N.  b.  129. 

PARKBB.  C.  J.,  and  O'BEIBN,  BART* 
LETT,  VANN,  CULt-EN,  and  WEBNBB,  JJ, 
ooncnr.    MARTIN.  J.,  absent 

BUNOBLL.,  Bespondent  T.  8WABTW0UT, 
Appellant  (Court  of  Appeals  of  New  York. 
Nov.  10,  1903.)  A.  B.  Steele,  tor  appellant 
Oeorge  W.  Ward,  for  respondent 

PEB  CURIAM.  Judgment  (78  App.  DIt. 
628,  79  N.  Y.  Supp.  1145)  affirmed,  with  costs. 

PARKER.  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  CULLBN,  and  WBBr 
NEB,  ^J.,  concur. 


BUSSELL.et  aL  t.  HILTON  «t  al.  (Court 
of  Appeals  of  New  York.  Oct  13,  1903.)  No 
opinion.  Motion  for  reargument  denied,  with 
flO  costs.    See  176  N.  Y.  525,  67  M.  R  1089. 


8ANDLBS.  AppeUant.  ▼.  LBVBNSON,  Re- 
spondent (Court  of  Appeals  of  New  Xork. 
Dec.  1,  1903.)  Herbert  C.  Smyth,  Sumner  B. 
Stiles,  and  Eugene  F.  Seymour,  for  appellant. 
Moses  Feltenstein,   for  respondent 

PER  CURIAM.  Judgment  (78  App.  DIt. 
806,  79  N.  Y.  Supp.  859)  affirmed,  with  costs. 

PABKEB,  C.  J.,  and  HAIGHT,  VANN, 
and  WERNER,  JJ.,  concur.  O'BIIIBN, 
BABTLETT,  and  CULLEN,  JJ.,  dissent 


SOHUVINSKI,  Appellant  r.  MAXWELI* 
City  Superintendent  of  Schools,  Respondent 
(Court  of  Appeals  of  New  York.  Oct  27, 1903.) 
Abram  Shlivek,  for  appellant  George  L.  Rires, 
Corp.  Counsel  (Theodore  CSonnoly,  James  Mo- 
Keen,  and  Walter  S.  Brewstw,  of  counsel),  for 
respondent 

PEB  OUBIAM.  Appeal  (80  App.  DIt.  818, 
80  N.  Y.  Snpp.  726)  dismissed,  with  tosta. 

PARKER,  C.  J.,  and  O'BRIEN,  BART- 
LETT,  MARTIN,  VANN,  CULLBN.  and 
WBRNEB,  JJ.,  concur. 

SBGER,  Bespondent  T.  FABMEBS'  LOAN 
&  TRUST  CO.,  Appellant  (Court  of  Appeals 
of  New  York.  Nov.  10,  1903.)  James  F.  Kor- 
an, for  appellant  John  0.  Qnlick,  for  respond- 
ent 

PER  CURIAM.  Judgment  (78  App.  DIt. 
283,  76  N.  Y.  Supp.  721)  reromd,  and  new  trial 


granted,  eoeta  to  abide  eyent,  on  dUsentiM 
opinions  of  INGRAHAM  and  LAUGHLIX, 
JJ.,   below. 

PABKEB,  0.  J.,  and  GBAY.  O'BBIEN, 
HAIGHT,  MARTIN,  CULLEN,  and  WBB^ 
NEB,  JJ.,  concur. 


SHELDERBER6,  AnpeHant  t.  VILLAGB 
OF  TONA WANDA,  Respondent.  (Court  o« 
Appeals  of  New  York.  Oct.  6,  1903.)  Norman 
D.  Fish,  for  appellant  W.  B.  Simson,  for  re- 
spondent 

PER  CURIAM.  Judnnent  (70  App.  Dir. 
623,  75  N.  Y.  Supp.  1132)  affirmed  with  costs. 

PABKEB,  O.  J.,  and  O'BRIEN,  BABT- 
LETT, VANN,  CULLBN,  and  WKRNBB,  JJ, 
concar.    MARTIN,  J.,  absent 


SIMI8  et  al.  t.  WHITB  et  al.  (Court  of 
Appeals  of  New  York.  Oct  20,  1903.)  George 
W.  McKencie,  Hamiltoa  Anderson,  and  George 
P.  Beebe,  tor  appellant.  Edward  0.  Bioe.  (or 
respondent 

PEB  CURIAM.  Order  (85  App.  Dir.  618^ 
82  N.  Y.  Supp.  1115)  affirmed,  with  costs. 

PARKER,  O.  J.,  and  O'BRIEN,  BABT- 
LETT. MARTIN,  VANN,  CULLBN.  ami 
WBBNBB,  JJ.,  concur. 


SKILLIN,  Bespondent  ▼.  MAIBBUNN  «* 
al.,  Appellants.  (Court  of  Appeals  of  New  York. 
Not.  10,  1903.)  Jacob  lYomme,  for  appel- 
lants. Charles  Gddzier  and  Louis  J.  Vorhaii% 
for  respondent 

PER  CURIAM.  Judgment  (7^  App.  DIt. 
688,  78  N.  Y.  Supp.  486)  affirmed,  with  costs. 

PARKER,  O.  J.,  and  6RAT,  HAIGHT, 
MARTIN,  VANN,  CULLBN,  and  WBBNBB, 
JJ~  concar. 


SOUTHGATB  et  al.  t.  CONTINENTAIi 
TRUST  CO.  OF  THE  CITY  OF  NEW  YORK 
et  al.  (Court  of  Appeals  of  New  York.  Not. 
10,  19()3.)  O.  J.  Wells,  for  appellant  Per- 
dval  S.  Menkenj|for  trustee.  Sherman  Erarta^ 
for  Harriet  A.  Whitmore. 

PBB  CURIAM.  Judgment  (74  App.  Dtr. 
150,  73  N.  Y.  Supp.  718,  77  N.  Y.  Supp.  687) 
affirmed,  without  costs,  on  opinion  of  PATTESB* 
SON,  J.,  below. 

PABKEB.  Q.  J.,  and  GRAY,  HAIGHT. 
MARTIN,  VANN,  CULLEN,  and  WBBNBB, 
JJ.,  concar. 


STANDTKtt,  Appellant,  ♦.  iWl*!  CON- 
DA  CO.,  Bespondent.  (Court  of  Appeals  of 
New  York.  Oct  6,  1903.)  D.  P.  MoMionss 
and  L.  OL  Bowe,  for  appellant  Elisha  B. 
Powell,  for  respondent. 

PBR  (TUttlAM.  JndemMt  (84  App.  DIt. 
625,  78  N.  Y.  Supp.  1148)  affirmed,  with  costs. 

PABKEB.  O.  3..  and  O'BRIEN,  BART- 
LETT,  VANN,  CULLBN,  and  WERNER,  JJ, 
concur.    MABTlN,  J.,  absent 


STANNABD  et  al.,  Bespondenta,  t.  ORBEN, 
Appellant  (Court  of  Appeals  of  New  York. 
Oct  30,  1903.)  J.  B,  McC)srmick,  for  appel- 
lant 

PBR  CURIAM.  Judgment  (62  App.  Dlv. 
631.  71  N.  Y.  Supp.  1149)  affirmed,  with  costs. 

PARKBB.  O.  J.,  and  GRAY,  O'BRIEN. 
BARTLBTT,  ^IGHX.  MABTIM,  aid 
VANN,  JJ.,  oonciu. 
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STEVENS,  Kespondent,  ▼.  UNION  RT.  CO. 
OF  NEW  YORK  CITY,  Appellant.  (Court  of 
A.ppeals  of  New  York.  Dec.  1,  1903.)  Charles 
F.  Brown  and  Henry  A.  Robinson,  for  appel- 
lant Thomas  J.  O'Neill  and  Cornelius  J. 
Sarly,  for  respondent. 

PER  CURIAM.  Judgment  (75  App.  Div. 
602,  78  N.  Y.  Supp.  624)  affirmed,  With  costs. 

HAIGHT,  MARTIN,  VANN,  and  WER- 
NER, JJ.,  concur.  PARKER,  O.  J.,  and 
OBAX  and  CULLEN,  JJ.,  dissent. 


STEWART,  Appellant,  t.  WARD,  Public 
"Works  Com'r,  et  aU  Respondents.  (Court  of 
Appeals  of  New  York.  Oct.  13,  1903.)  No 
opinion.  Motion  for  reargument  denied;  with* 
out  costs.    S«e  178  N.  Y.  608,  66  N.  B.  1117. 


STRUCK8,  Respondent,  t.  CORNING,  Ap- 

Sellant.  (Court  of  Appeals  of  New  York, 
let  6,  1903.)  John  Van  Voorhis  and  Browne 
&  Poole,  for  appellant  Oeorge  D.  Reed,  for 
respondent. 

PER   CURIAM.     Judgment   (68   App.   Div. 
660,  74  N.  Y.  Supp.  1148)  affirmed,  with  costs. 
PARKER,    C.    J.,    and    O-BRIBN,    BART- 
LETT,  VANNjCULLEN,  and  WBRNBR,  JJ.^ 
concur.    MARTIN,  J.,  absent. 


TRIPP,  Respondent,  v.  CHESTER,  Appel- 
lant, et  al.  (Court  of  Appeals  of  New  York. 
Oct  30,  1903.)  Frank  C.  Ferguson,  for  appel- 
lant   Adelbert  Moot  for  respondent. 

PER  CURIAM.  Judgment  (66  Aw).  DlT. 
623,  73  N,  Y.  Supp.  114B)  affirmed,  with  costft 

_  PARKER,  0,  J.,  and  GRAY,  O'BRIEN, 
BARTLETT,  HAIGHT,  MARTIN  and  VANN, 
•TJ.,  concur. 


TWELFTH  WARD  BANK  OF  CITY  OF 
NEW  YORK  T.  SCHAUPFLBB  et  dl.  (Court 
of  Appeals  of  Nerw  York.  Not.  10,  1903.)  Hu- 
bert E.  Rogers,  for  appellant.  Charles  W.  Day- 
ton and  Joseph  B.  Bullen,  for  plaintiff,  re- 
spondent bank.  Charles  P.  'Bogeta,  for  other 
respondents. 

PER  CURIAM.  Judgment  (71  App.  Div. 
168,  75  N.  Y.  Supp.  561)  affirmed,  with  costs. 
^I>ARKER,  C.  3.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  CULLEN,  and  WBR^ 
NER,  JJ.,  concur. 


TWELFTH  WARD  BANK  OF  THE  CITY 
OF  NEW  YORK  v.  SCHAUFFLER  et  al. 
(Court  of  Appeals  of  New  York.  Dec.  1,  1908.) 
No  opinion.  Motion  to  amend  remittitur  (sea 
176  N.  Y.  ,  ubi  supra)  granted,  and  remit- 
titur amended  by  giving  colsts  to  the  Twelfth 
Ward  Bank,  the  plaintiff,  and  withont  costs 
to  either  of  the  other  parties. 


In  re  UNITED  STATES  TRUST  CO.  Ot 
NEW  YORK.  (Court  of  Appeals  of  New  York. 
Oct.  20,  1903.)  No  opinion.  Motion  for  re- 
argument  denied,  with  $10  costs.  See  175  N. 
Y.  304,  67  N.  B.  614. 


VENNBR,  Appellant  ▼.  FARMERS'  LOAN 
&  TRUST  CO.,  Respondent.  (Court  of  Ap- 
peals of  New  York.  Oct  6,  1003.)  George  H. 
Teaman,  tor  appellant.  David  McClure,  for  re- 
spondent. 


PER  CURIAM.  Judgment  (B4  Api>.  Div. 
271,  66  N.  Y.  Supp.  773)  affirmed,  with  cost*. 

PARKER,  C.  J.,  and  O'BRIEN.  BART- 
LETT,  VANN,  CULLEN.  and  WBRNEB,  JJ, 
concur.     MARTIN,  J.,  absent 


VOISIN  V.  THAMES  &  MERSEY  MA- 
BINE  IN?.  CO.  (Court  of  Appeals  of  New 
York.  Oct  30,  1903.1  H.  A.  Vieu  and  A.  H. 
Parkhurst,  for  appellant  C.  N.  Bovee,  Jr., 
bnd  Wilhelmus  Mynderse,  for  respondents. 

PER  CURIAM.  Appeal  (84  App.  Div.  642, 
82  N.  Y.  Supp.  1117)  dismissed,  with  costs. 

O'BRIEN,  BARTLETT,  MARTIN,  VANN, 
CULLEN,  and  WERNER,  JJ.,  concur.  PAR- 
KER, O.  J.,  absent 


WAGNHR,  Resbondeht  T.  METROPOLl- 
TAN  ST.  RY,  CO.,  Appellant  Court  of  Ap- 
peals of  New  York.  Dec.  1,  1903.)  Charles 
F.  Brown,  Arthur  Ofner,  and  Henry  A.  Rob- 
inson, for  appellant  Henry  A.  Powell,  for  re- 
spondent 

PER  CURIAM.  Judgment  (79  App.  Div. 
691,  80  N.  Y.  Supp.  191)  affirmed,  with  costs, 
on  opinion  below. 

PARKER,  C.  J.,  and  O'BftlBN,  BART- 
LETT, HAIGHT,  VANN,  CULLEN,  and 
WERNER,  JJ.,  concur. 


WALSH,  Respblident,  v.  HYATT  et  al..  Ap- 
pellants. (Court  of  Appeals  of  New  lorfe. 
Oct.  6,  1903.)  Leo  J.  Kersburz  and  Herbert  R. 
Llmburger,  for  appellants.  James  M.  Hunt 
for  respondent 

PER  CURIAM.  Judgment  (74  App.  Div. 
SO,  77  N.  Y.  Supp.  8)  affirmed,  with  coats. 

PARKER,  C.  Ja  and  O'BRIEN,  BABT- 
LETT,  VANN,  CULLEN,  and  WERNER,  JJ„ 
concur.    MARTIN,  J.,  absent 


WALTER,  Appellaiit  ▼.  TOMKlJlS  et  al.. 
Respondents.  (Court  of  Appeals  of  New  York. 
Oct.  13,  1908.)  Motion  to  dismiss  an  appeal 
from  a  judgment  of  the  Appellate  Divisi6n  of 
the  Supreme  Court  in  the  First  Judicial  Depart- 
ment (71  App.  Div.  21,  76  N.  Y.  Supp.  557), 
entered  April  22,  1902,  sfflrming  a  judgment  id 
favor  of  defendants  entered  upon  a  decision 
of  the  court  at  Special  Term  sustaining  a  de- 
mtnrer  to  the  complaint  The  motion  was  made 
upon  tlie  grounds  that  the  undertaking  required 
to  perfect  the  appeal  had  not  been  filed  and 
the  record  ou  appeal  had  not  been  served  upon 
the  respondents.  John  S.  Moptgomery,  for  the 
motion.  Samuel  Fruchthandler,  opposed.  No 
oi^inion.  Motion  granted,  unless  appellant 
within  10  days  after  service  of  order,  files  a 
proper  undertaking  and  pays  $25  costs. 

WEIDENPELD,  Appellant,  v.  KEPPLER, 
Respondent  (Cburt  of  Appeals  of  New  York. 
Oct  20,  1903.)  Herbert  R.  Limburger,  Ed- 
ward Lauterbach,  Henry  L.  Scheuerman,  and 
6.  Thornton  Warren,  for  appellant  Lewis 
Ciass  Ledyard,  for  respondent 

PER  CURIAM.  Order  (84  App.  Div.  235, 
82  N.  Y.  Supp.  634)  affirmed,  with  costs. 

PARKER,  G.  J.,  and  O'BRIEN,  BART- 
LETT. MARTIN,  VANN,  CULLEN,  and 
WERNER,  JJ.,  coBcnr. 

WEIDMAN,  Appellant,  v.  CITY  OF  NEW 
YORK,  Respondent.  (Court  of  Appeals  of 
New  York.  Nov.  10,  1903.)  W.  M.  Rosebanlt, 
for  appellant.  George  L.  Kives,  Corp.  Counsel 
(Theodore  Comioly,  of  counsel),  for  respondent 
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PER  OimiAM.  Judgment  (84  App.  Div. 
821,  82  N.  y.  Supp.  771)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  HAIGHT, 
MARTIN.  VANN,  CULLEN,  and  WERNER, 
JJq  concur. 


WELLE,  Appellant,  v.  CELLULOID    CO., 

Respondent.     (Court  of  Appeals  of  -Ifew  York. 
Oct.  13,  1903.)    No  opinion.     Motion  for  rear- 

fument  denied,  with  SIO  costa.     See  175  N.  Y. 
01,  67  N.  E.  609. 


WERNER,  Respondent,  t.  HEARST,  Ap- 
pellant (two  cases).  (Court  of  Appeals  of  New 
York.  Oct  13,  1903.)  Motion  to  dismiss  an 
appeal  from  a  judgment  of  the  Appellate  Diri- 
Bton  of  the  Supreme  Court  in  the  Second  Judi- 
cial Department  (76  App.  Div.  375,  78  N.  Y. 
Supp.  788),  entered  January  18,  1903,  afflrm- 
ing  a  jndgment  in  favor  of  plaintiff  entered  up- 
on a  verdict,  and  an  order  denying  a  motion  for 
a  new  Wal.  The  motion  was  made  upon  the 
ground  that  the  only  questions  of  law  involved 
which  the  Oonrt  of  Appeals  had  jurisdiction  to 
consider  had  become  abstract.  Roger  M.  Sher- 
man, for  the  motion. '  David  B.  Hill,  opposed. 
No  opinion.     Motion  denied,  with  $10  costs. 


YOUNG,  Appellant,  t.  EUGENE  DIBTZ- 
GEN  CO.,  Respondent,  et  al.  (Court  of  Ap- 
peals of  New  York.  Nov.  10,  1903.)  John  J. 
Schwartz  and  David  Burr  Luckey,  for  appel- 
lant.   W.  W.  MacKarland,  for  respondent. 

PER  CURIAk.  Judgment  (72  App.  Div. 
618,  76  N.  Y.  Supp.  123)  affirmed,  with  costs. 

PARKER,  C.  J.,  and  GRAY,  O'BRIEN, 
HAIGHT,  MARTIN,  CULLEN,  and  WER- 
NER, J  J.,  concur. 


ZAPF,  Appellant,  ▼.  CARTER,  Respondent. 
(Court  of  Appeals  of  New  York.  Oct.  80, 
1903.)  John  Conboy,  for  appellant.,  George 
C.  Carter,  for  respondent. 

PER  CURLA.M.  Appeal  (70  App.  Div.  395, 
75  N.  Y.  Supp.  197)  dismissed,  with  costs. 

PARKER,  O.  J.,  and  GRAY,  BARTLBTT, 
HAIGHT.  MARTIN,  and  VANN,  JJ.,  con- 
cur.   O'BRIEN,  J.,  not  voting. 


CLEMENT  T.  BOSTON  &  M.  E.  R.  (Su- 
preme Judicial  Court  of  Massachusetts. 
Hampshire.  Oct.  22,  1903.)  Exceptions  from 
Superior  Court,  Hampshire  County;  Elisha  B. 
Maynard,  Judge.  Action  by  Estella  Clement 
against  the  Boston  &  Maine  Railroad  for  per- 
sonal injuries  sustained  while  a  passenger  up- 
on one  of  defendant's  trains.  At  the  trial  it 
appeared  that  plaintiff  was  injured  in  conse- 
quence of  trying  to  leave  the  train  after  it 
had.  started.  It  appeared  that,  when  the  train 
stopped  at  the  station  at  which  the  plaintiff 
wished  to  leave  it,  the  plaintiff  left  her  seat, 
went  out  of  the  front  door  of  the  coach,  and 
was  about  to  step  from  the  train,  when  it  sud- 
denly started.  The  jury  returned  a  verdict  for 
the  plaintiff,  and  defendant  excepted.  The  de- 
itendant's  first  and  second  requests  were  that 
on  all  of  the  evidence  plaintiff  was  not  en- 
titled to  recover,  and  that  there  was  no  evi- 
dence of  any  actionable  negligence  on  the  part 
of  the  defendant.  Exceptions  overruled.  John 
B.  O'Donnell  oud  John  C.  Hammond,  for  plain- 
tiff. Wm.  G.  Bassett  and  Edw.  L.  Shaw,  for 
defendant. 

HAMMOND,  J.  It  would  serve  no  useful 
purpose  to  rehearse  in  detail  the  evidence  in 
this  case.  It  is  plain  that  the  questions  wheth- 
er  the    plaintiff    was  .  careful,    the    defendant 


careless,  and  any  injury  suffered  by  the  plain- 
tiff was  attributable  to  this  carelessness,  were 
questions  of  fact  for  the  jury,  and  we  cannot 
say  that  the  verdict  in  favor  of  the  plaintiff 
was  not  warranted.  The  first  two  requests 
were,  therefore,,  rightly  refused.  The  instruc- 
tions to  the  jury  upon  the  subject-matter  em- 
braced in  the  third  and  fourth  requests  were 
clear,  full,  and  sufficiently  favorable  to  the  de- 
fendant    Exceptions  overruled. 


BUCKINGHAM  t.  SPRINGFIELD 
BUILDING  &  LOAN  ASS'N  et  al.  (two 
ca.ses).  (Supreme  Court  of  Ohio.  Oct  13, 
1903.)  Error  to  Circuit  Court,  Clark  County. 
Actions  by  William  L.  Buckingham,  individual- 
ly and  for  himself  and  other  creditors  of  the 
Springfield  Provision  Company,  against  the 
Springfield  Building  &  Loan  Association  and 
Oliver  H.  Miller,  its  receiver.  The  facts  in 
case  No.  8,246  in  substance  are  as  follows: 
Upon  the  2lst  day  of  June,  1901,  the  same  day 
that  the  receiver  was  appointed,  a  proceeding 
was  brought  by  William  L.  Buckingham  for 
the  benefit  of  himself  and  all  other  creditors 
of  the  Springfield  Provision  Company,  to  as- 
sess and  collect  on  the  liability  of  the  stock- 
holders nnder  the  laws  of  Ohio.  In  this  pro- 
ceeding the  building  and  loan  association,  on 
the  8tE  of  October,  1901,  set  up  its  claim.  A 
referee  was  appointed  to  ascertain  th^  cred- 
itors of  the  corporation,  and  on  the  14th  of 
April,  1902,  reported  to  the  court  allowing  the 
claim  of  the  building  and  loan  association  for 
^10,089.41,  which  report  was  confirmed,  and 
judgment  was  rendered  against  each  of  the 
stockholders  for  the  full  amount  of  their  stock 
liability,  and  Oliver  H.  Miller  was  appointed 
receiver  to  collect  and  distribute  the  money  to 
be  paid  by  the  stockholders  pursuant  to  the 
judgment,  of  the  court.  In  July,  1902,  said 
receiver  collected  a  sufficient  amount  to  pay  a 
dividend  of  10  per  cent,  and  on  the  17th  day 
of  November  was  by  the  court  ordered  to  pay 
a  dividend  of  10  per  cent,  to  all  creditors  ex- 
hibiting their  claims,  and,  in  making  snch  divi- 
dend, to  pay  the  building  and  loan  association 
10  per  cent,  upon  the  balance  of  its  claim  as 
the  same  existed  after  the  application  of  the 
proceeds  of  the  sale  of  the  mortgaged  prop- 
erty, to  wit,  on  the  sum  of  $2,621.64,  retaining 
$736.86,  10  per  cent,  upon  the  amount  so  paid 
to  the  association,  for  the  further  order  of  the 
court.  The  question  arises  in  case  No.  8,246, 
upon  the  distribution  of  this  balance  so  re- 
served and  upon  the  distribution  of  any  fu- 
ture dividends  from  the  stockholders'  funds,  as 
to  whether  a  dividend  should  be  paid  upon  tlie 
amount  of  the  claim  of  the  building  aud  loan 
association  as  it  stood  at  the  time  of  the  filing 
of  the  petition,  or  upon  the  amount  as  it  stands 
after  the  application  of  the  proceeds  of  the 
mortgaged  property.  The  question  raised  in 
No.  8,247  is  whether  or  not  a  creditor  of  an 
insolvent  corporation,  which  is  being  settled  in 
court,  who  has  received  a  payment  upon  his 
claim  from  the  sale  by  the  receiver  of  securi- 
ties held  by  such  creditor,  has  a  right  to  prove 
and  receive  a  dividend  upon  the  entire  amount 
of  his  claim  as  it  stood  before  the  application 
of  the  securities,  or  is  he  entitled  to  receive 
a  dividend  only  upon  the  balance  that  may  re- 
main due  after  the  application  of  his  security 
to  the  reduction  of  his  debt?  The  facts  in  case 
No.  8.247  are  in  substance  as  follows:  On 
June  21,  1901,  Oliver  H.  Miller  was  appointed 
by  the  court  of  common  pleas  receiver  of  the 
Springfield  Provision  Company,  a  corporation 
existiug  under  the  laws  of  Ohio,  and  said  re- 
ceiver on  that  day  took  possession  of  the  prop- 
erty of  said  corporation.  Said  corporation  was 
insolvent,  and  indebted  to  the  Springfield  Build- 
ing &  Loau  Association  in  the  sum  of  $9,990.- 
30,  secured  by  mortgage  upon  the  real  estate  of 
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tii»  coiporatlon.  On  Angnst  27,  1901,  said  as- 
sociation answered,  letting  np  its  claim.  There 
"vras  a  large  number  of  other  creditors  of  said 
corporation.  The  receiver,  under  order  of  the 
court,  sold  the  real  estate  upon  which  the  aa- 
sociation  held  its  mortgage  to  said  assodation, 
and  on  the  10th  of  June,  1002,  paid  the  asso- 
ciation the  sum  of  $7,3i68.66,  bein^  the  net'' 
proceeds  of  the  mortgage  sale,  leaving  a  bal- 
ance due  the  building  and  loan  association  of 
$2,621.64.  On  July  16th  the  receiver  paid  a 
10  per  cent,  dividend  to  the  general  creditors 
of  the  Springfield  Provision  Company,  payiflg 
to  the  building  and  loan  association  10  per 
cent,  on  the  balance  due  on  its  debt  after  the 
application  of  the  proceeds  of  the  mortgaged 
property,  and  retained  for  the  further  order  of 
the  court  10  per  cent,  on  the  amount  paid 
from  the  sale  of  the  mortgaged  property,  being 
$736.86.  The  cross-petitioners  herein  are  cred- 
itors of  the  corporation.  The  question  arises, 
upon  a  proper  distribution  of  the  $736.86  and 
•f  any  farther  dividends  to  b«  paid  out  of  the 
general  assets  of  the  corporation,  as  to  wheth- 
er the  association's  claim  should  receive  a 
dirldend  on  the  basis  of  $9,990.30,  as  it  orig- 
inally stood,  or  opon  $2,621.64,  as  it  stood  after 
the  application  of  the  proceeds  of  the  mort- 
gaged property.  On  these  facts  the  court  of 
coauBOB  pMU  held  that  the  creditor  of  the  in- 


solvent corporation,  the  defendant  In  error,  was 
entitled  only  to  prove  and  receive  dividends 
upon  the  balance  of  its  claim  after  the  applica- 
tion of  the  secnrities  held  by  it,  to  wit,  the 
proceeds  of  the  sale  of  the  real  estate  covered 
by  its  mortgage.  The  circuit  conrt,  on  appeal, 
held  to  the  contrary;  that  is,  in  substance, 
that  the  defendant  in  error  was  entitled  to  a 
dividend  on  the  full  amount  of  its  claim,  with- 
out being  reduced  by  application  of  the  amount 
received  from  the  security.  The  cases  are  here 
on  error  to  reverse  the  judjnnents  of  the  circuit 
court.  Reversed.  Frank  W.  Oeiger,  Edwin  S. 
Houck,  and  John  L.  Plummer,  for  plaintiff  in 
error.  M.  T.  Bumham  and  Bowman  &  Bow- 
man, for  defendants  in  error. 

FRICB,  J.  As  stated  in  the  principal  ease, 
counsel  for  the  parties  in  these  cases  were 
heard  orally  in  the  argument  of  State  National 
Bank  v.  Bsterly,  Receiver  (just  decided)  68  N. 
£!.  682,  and  their  briefs  have  been  read  and 
considered  with  the  briefs  in  that  case.  What 
we  have  said  in  Bank  v,  Bsterly,  Receiver, 
can  well  be  applied  to  these  cases,  and  further 
discussion  of  them  Is  unnecessary.  The  ludg- 
ment  of  the  circuit  conrt  in  each  case  is  re- 
versed, and  judgment  ia  rendered  in  each  case 
tor  plaintiff  in  error.    Judgments  reversed. 

BURKBT,  O.  J.,  and  SPBAB  and  DATIflL 
JJ.,  eoncnr.   BHAOGS.  J..  disMntab 
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